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PREFACE

1. Since its foundation, the United Nations, drawing on the principles of the
Charter and the Intermational Bill of Human Rights, has formulated numerous
international instruments in.crime prevention and criminal justice. The
United Nations congresses on the prevention of crime and the treatment of
offenders have contributed to this process of standard-setting, beginning with
the First Congress, in 1955, which adopted the Standard Minimum Rules for the
Treatment of Prisoners (Economic and Social Council resolution 663 C I(XXIV)).

2. In accordance with the recommendations of the congresses, other important
instruments have been adopted in more recent years, such as the Declaration of
the Fourth Congress, the Caracas Declaration, the Declaration on the Protec-
tion of All Persons from Being Subjected to Torture and Other Cruel, Inhuman

or Degrading Treatment or Punishment (General Assembly resolution 3452 (XXX));
the Code of Conduct for Law Enforcement Officials (General Assembly resolu-
tion 34/169); the Safeguards guaranteeing the protection of the rights of those
facing the death penalty (Economic and Social Council resolution 1984/50); and
the Procedures for the effective implementation of the Standard Minimum Rules
for the Treatment of Prisoners (Economic and Social Council resolution 1934/47).

3. The work of the United Nations in this field had been expanded by the addi-
tional standards adopted by the Seventh Congress (Milan, 1985) and endorsed by
the General Assembly in its resolution 40/32 of 29 November 1985, namely the
Milan Plan of Action; the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economi¢ Order;
the United Nations Standard Minimum Rules for the Administration of Juvenile
Justice; the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power; the Basic Principles on the Independence of the Judiciary;
and the Model Agreement on the Transfer of Foreign Prisoners and recommenda-
tions on the treatment of foreign prisoners.

4, Further, in 1989, the Economic and Social Council, on the recommendation
of the Committee on Crime Prevention and Control, adopted the Principles on
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and
Summary Executions (resolution 1989/65), the Procedures for the effective
implementation of the Basic Principles on the Independence of the Judiciary
(resolution 1989/60) and the Guidelines for the Effective Implementation of
the Code of Conduct for Law Enforcement 0Qfficials (resolution 1989/61). On
the same occasion the Council also adopted relevant resolutions on the imple-
mentation of the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power (resolution 1989/57) and of the Standard Minimum
Rules for the Administration of Juvenile Justice (resolution 1989/66). These
instruments were endorsed by the General Assembly in its resolution 44/162 of
16 December 1989.

5. 1In 1990, a considerable number of new standards, guidelines and model
treaties had been adopted by the Eighth United Nations Congress and welcomed
by the General Assembly in its resolutions 45/121 of 14 December 1990 and
45/166 of 18 December 1990. These new standards, guidelines and model treaties
are: International co-operation for crime prevention and criminal justice in
the context of development; United Nations Guidelines for the Prevention of
Juvenile Delinquency; United Nations Rules for the Protection of Juveniles
Deprived of their Liberty; United Nations Standard Minimum Rules for Non-
custodial Measures; Basic Principles for the Treatment of Prisoners; Guide-
lines for the prevention and control of organized crime; Measures against
international terrorismj; Model Treaty on Extradition; Model Treaty on Mutual
Assistance in Criminal Matters; Model Treaty on the Transfer of proceedings




in Criminal Matters; Model Treaty on the Transfer of Supervision of Offenders
Conditionally Sentenced or Conditionally Released; Basic Principles on the Role
of Lawyers; Guidelines on the Role of Prosecutors; Basic Principles on the Use
of Force and Firearms by law Enforcement Officials; and Model treaty for the
prevention of crimes that infringe on the cultural heritage of peoples in the
form of movable property.

€. In Economic and Social Council 1989/69, the Secretary-General was requested
to prepare a compilation of all existing United Nations standards and norms in
crime prevention and criminal justice. A preliminary version was prepared as
part of the documentation of the Eighth United Nations Congress. 1/ In accord-
ance with the programme budget for the biennium 1990-1991, the compendium has
been finalized after the Congress and issued as a technical publication to
include the newly adopted instruments, in a form similar to that of Human

Rights: A Compilation of International Instruments. 2/

7. It is hoped that the compendium will contribute to a wider knowledge and

an increased awareness of United Nations crime prevention and criminal justice
standards, proving to be of value to all those who are both interested in crime
control and concerned with the observance of human rights in the administration
of justice.

Notes
1/ A/CONF.l44/INF.2.

2/ United Nations publication, Sales No. E.88.XIV.1.
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A. STANDARDS OF GENERAL APPLICATION

Introduction

The United Nations congresses on the prevention of crime and the treatment
of offenders have placed special emphasis on the general issues of criminal
policy, in addition to dealing with specific aspects of crime prevention and
criminal justice. It is broadly understood that crime and delinquency should
not be interpreted as merely a problem of illegal behaviour and law enforcement
but also as phenomena closely associated with economic and social development.

While previous United Nations congresses had dealt with aspects of develop-
ment as related to juvenile delinquency and policy responses to them, compre-—
hensive statements on the subject were first made by the Fourth Congress, held
at Kyoto in 1970. 1/ Thus, the Declaration of the Fourth United Nations Con-
gress on the Prevention of Crime and the Treatment of Offenders, endorsed by
the Economic and Social Council in its resolution 1584 (L) of 21 May 1971,
stresses that effective steps should be taken to coordinate and intensify crime
preventive efforts within the context of the economic and social development
that each country envisages for itself.

Developing the basic strategies set forth in this Declaration, the Sixth
Congress, held at Caracas in 1980, 2/ adopted the Caracas Declaration, which was
endorsed by the General Assembly, in its resolution 35/171 of 15 December 1980.
It affirms the need for the development of criminal policy and criminal justice
in the context of economic development, political systems, social and cultural
values and social change. The Caracas Declaration relates crime prevention to
other human concerns, especially social conditions and the quality of life,
seeking to improve them and to reduce the social and material costs of crime.

The Seventh Congress, held at Milan in 1985, adopted two important docu-—
ments in the area of crime and development. 3/

First, the Milan Plan of Action contains a set of basic recommendations
for strengthening crime prevention activities nationally and internationally.
The plan underlines the importance of the promotion of exchanges of informa-
tion and experience, as well as coordination of activities of the United
Nations in all relevant areas and reinforced technical cooperation, advisory
services and United Nations regional institutes. In its resolution 40/32 of
29 November 1985, the General Assembly approved the Plan as a useful and
effective means of strengthening international cooperation in the field of
crime prevention and criminal justice.

Second, the Guiding Principles for Crime Prevention and Criminal Justice
in_the Context of Development and a New International Economic Order provide a
comprehensive framework for the future course of crime prevention and criminal
justice in the context of development needs. The Principles take into account
the political, economic, social and cultural circumstances and traditions of
each country and the need for crime prevention and criminal justice systems to
be consonant with the basic tenet of social justice. The General Assembly, in
its resolution 40/32 of 29 November 1985, recommended the Principles for
national, regional and interregional action.
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On the recommendation of the Eighth Congress, held at Havana in 1990, 4/
the General Assembly, in its resolution 45/107 of 14 December 1990, adopted the
Recommendations on international co-operation for crime prevention and criminal
justice in the context of development. They outline comprehensive strategies

to cope with crime prevention and criminal justice in their broader context
and call for the intensification of the struggle against crime by promoting
the rule of law, with due regard to human rights of individuals and groups.
The document reaffirms the importance of criminal law reform to keep pace with
developments in crime, the incorporation of crime prevention policies into
national development planning, and the promotion of international, scientific
and technical cooperation in these areas.

Notes
1/ Report of the Fourth Congress (A/CONF.43/5).
2/ Report of the Sixth Congress (A/CONF.87/14/Rev.l).

3/ Report of the Seventh Congress (A/CONF.121/22/Rev.l).

4/ Report of the Eighth Congress (A/CONF.144/28).
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DECLARATION OF THE FOURTH UNITED NATIONS CONGRESS
ON THE PREVENIION OF CRIME AND THE IREATMENT
OF OFFENDERS

The Fourth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, meeting at Kyoto, Japan, in August 1970, attended by
participants from eighty-five countries representing all regions of the world,

Being deeply concerned with the increasing urgency of the need for the world
community of nations to improve its planning for economic and social development
by taking greater account of the effects that urbanization, industrialization and
the technological revolution may have upon the quality of life and the human
environment,

Affirming that inadequacies in the attention paid to all aspects of life in the
process of development are manifest in the increasing seriousness and proportions

.of the problem of crime in many countries,

Observing that the world-wide crime problem has many ramifications, covering
the range of conventional crime as well as the more subtle and sophisticated tyres ¢f
organized crime and corruption, and subsuming the violence of protest and the

danger of increasing escapism through the abuse of drugs and narcotics, #nd thet

crime in all its forms saps the energies of a nation and undermines its efforts to

achieve a more wholesome environment and a better life {or its people,

Believing that the problem of crime in many countries in its new. dimensions is
far more serious now than at any other time in the long history of these Congresses,
and

Feeling an inescapable obligation to alert the world to the serious consequences
for society of the insufficient attention which is now being given to measures of crime
prevention, which by definition include the treatment of offenders,

1. Calls upon all Governments to take effective steps to co-ordinate and intensify
their crime preventive efforts within the context of the economic and social develop-

" 1aent which each country envisages for itself;

2. Urges the United Nations and other international organizations to give high
priority to the strengthening of international co-operation in crime prevention and,

- in partlcular, to ensure the avaxlabxhty of effective technical aid to countries desmng

such assistance for the development of action programmes for the prevention and
control of crime and delinquency; .

3. Recommends that special attention be given to the administrative, professional
and technical structure necessary for more effective action to be taken to move
directly and purpasefully into the area of crime prevention.
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Report of the Sixth United Nations Congress
on the Prevention of Crime and the Treatment
of Offenders

The General Assembly, :

Bearing in mind the importance to all nations of mak-
ing rapid progress in the prevention of crime and the
treatment of offenders. in view of the significant increase
in crime, including new forms of crime, in various parts
of the world,

Considering that the phenomenon of crime, through
its impact on society, impairs the over-all development
of nations, undermines people’s spiritual and material
well-being, compromises human dignity and creates a
climate of fear and violence that endangers personal
security and erodes the quality of life,

Considering that the international community shold
make concerted, systematic efforts to co-ordinate and
stimulate technical and scientific co-operation and
policies directed towards crime prevention in the context
of political, economic. social and cultural development,

Recalling the responsibility assumed by the United
Nations in crime prevention under General Assembly
resolution 415 (V) of 1 December 1950, which was af-
firmed in Economic and Social Council resolutions 731 F
(XXVHI) of 30 July 1959 and 830 D (XXXII) of
2 August 1961, and in the promotion and strengthening

of internatiunal co-operation in this field in accordance
with Assembly resolution 3021 (XXVIl) of 18 Decem-
ber 1972,

Bearing in mind its resolutions 2542 (XXIV) of
11 December 1969 containing the Declaration on Social
Progress and Development, 3201 (S-V1)and 3202 (S-V1)
of 1 May 1974 containing the Declaration and the Pro-
gramme of Action on the Establishment of a New Inter-
national Economic Order, 3281 (XXIX) of 12 December
1974 containing the Charter of Economic Rights and
Duties of States, 3362 (S-VII) of 16 September 1975 on
development and international economic co-operation
and 35‘56 of 5 December 1980, the annex to which con-
tains the International Development Strategy for the
Third United Nations Development Decade,

Recalling its resolutions 32/59 and 32760 of 8 Decem-
ber 1977, in which it noted the importance of the United
Nations congresses on the prevention of crime and the
treatment of offenders, 2

Acknowledging the role played by the United Nations
through its efforts in crime prevention and the treat-
ment of offenders and the need to strengthen this role,
especially at the regional level, in order to make the ap-
plication af the relevant agreements effective and to en-
sure that the functioning of the technical advisory and
co-ordination services of the United Nations becomes
more systematic and efficient,

Having considered the report of the Sixth United
Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held at Caracas from 25 August
to 5 September 1980,"

Emphasizing the importance of the work of the Sixth
United Nations Congress on the Prevention of Crime
and the Treatment of Offenders in crime prevention and
the treatment of offenders and stressing the spirit of co-
operation and the progress achieved,

1. Takes note with satisfaction of the report of the
Sixth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders;

2. Endorses the Caracas Declaration containéd in
that report and adopted by consensus at the Sixth
United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, annexed to the present
resolution; )

3. " Affirms that crime prevention and criminal justice
should considered in the context' of economic
development, political, social and cultural systems and
social values and changes, as well as in the context of a
new international economic order:

4. Requests the Secretary-General to take the
necessary steps to provide sufficient resources to.ensure
that the Crime Prevention and Criminal Justice Branch
of the Centre for Social Development and Humanitari-
an Affairs of the Secretariat’is able to discharge its
responsibilities in accordance with its mandate and the
recommendaticns of the Sixth United Nations Con-

gress on the Prevention of Crime and the Treatment of
Offenders;

3. Also requests the Secretary-General to take such
steps as may be appropriate for the necessary strength-
ening of activilies, especially at the regional and subre-
gional levels, taking into account the specific needs of
cach region, including the establishment of institutes for
research, training and technical assistance in those re-
gions that are without such institutes, as well as the

" AJCONF.87/14/Rev.1.



strengthening of existing institutes, in order to facilitate
international co-operation in the field of crime preven-
tion; .

6. " Urges the Secretary-General to implement the
conclusions concerning the new perspectives for inter-
national co-operation in respect of crime prevention
adopted by the Sixth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders;

7. Calls upon all relevant organizations «i the
United Nations system to take the necessary measures
to ensure a concerted and sustained effort to implement
the principles contained in the Caracas Declaration;

8. Invites Governments to make continuous efforts
to implement the principles contained in the Caracas
Declaration and other relevant resolutions and recom-
mendations, as adopted by the Sixth United Nations
Congress on the Prevention of Crime and the Treat-
ment of Offenders, in accordance with the economic,
social, cultural and political circumstances of each coun-
try;

9. Further requests. the Secretary-General - to cir-
culate the report of the Sixth United Nations Congress
on the Prevention of Crime and the Treatment of Of-
fenders among Member States and intergovernmental
organizations, in order to ensure that it is disseminated
as widely as possible, and to strengthen information
activities in this {ield;

10. Invites the Secretary-General to. submit to the
General Assembly, at its thirty-sixth session, a report on
the measures taken to implement the present resolution;

V1. Decides to include in the provisional agenda of
its thirty-sixth session an item entitled “Crime preven-
tion and criminal justice and development™.

96th plenary meeting
15 December 1980

ANNEX
Caracas Declaration

The Sixth United Nations Congress on the Prevention of Crime nnd
the Treatment of Offenders,

Bearing in mind the importance to all nations of making npid
progress in the prevention of crime and the treatment ofo!l’eudw_s, in
view of the significant increase in crime, including new forms of crime,
in various parts of the world,

Considering that the phenomenon of crime, through its unpacl on
socicty, impairs the over-all development of nations, undermines peo-
ple’s spiritual and material well-being, ‘compromises buman digaity
and creates a climate of fear and violence that erodes the quality of
life,

Considering that the intemational community should make con-
certed, systematic efforts to co-ordinate and stimuhtg téchnical gnd
scientific co-operation and policies directed towards crime preveation
in the context of social, cultural, political and economic development,

Acknowledging the role played by the United Nations lhr'ou;h its ef-
forts at the international level in the field of crime prevention and the
treatment of offenders,

Considering that this role should, by common accord, be ﬂm\gll_\-
ened at the international kevel, and especially at the regional lcvd..ln
ordes ta make the agreements concluded in this ficld truly effective
and to ensure that the functioning of the technical advisory and co-
ordination services is more systematic and efficient,
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Welcoming the spirit of co-operation and the progress achieved in
the field of crime prevention and the treatment of offenders during the
Sixth United Nations Conggess on the Prevention of Crime and the
Treatment of Offenders,

. Declares the following:

L. The success of criminal justice systems and strategies for
crime prevention, especially in the light of the growth of new and so-
phisticated forms of crime and the difficultics encountered in the ad-
mintstration of criminal justice, depends above ail on the progress
achieved throughout the world in improving social conditions and
enhancing the quality of life; it is thus essential 1o review traditiona!
crime prevention strategies based exclusively on kgal criteria.

2. Crime prevention and criminal justice should be considered
in the context of economic development, political systems, social
and cultural values and social change, as welf asin the context of the
new international economic order.

3 R is a matter of great imporance and priority that
programmes for crime prevention and the treatment of offenders
should be based on the social, cultural, political snd economic cir-
cumstances of each country, in a climate of freedom and respect for
human rights, that Member States should develop an effective ca-
pacity for the formulation and planning of crimirial policy, and that
all crime-prevention policies should be co-ordinated with strategies
for social, economic, political and cultural development.

4. There is a need to promote scientific research. taking into ac-
count the particular circumstances and priorities of each country or
region.

5. Member States should ensure that those responsible for the
functioning of the criminal justice system at ali levels should be
properly qualified for their tisks and should perform them in a
manaer which is independent of personal or group interest.

6. Criminal policy and the administration of justice should be
based on principles that will guarantee the equality of everyone
before the law without any discrimination, as well as the effective
right of defence and the existence of judicial organs that are equal to
the task of providing speedy and fair justice and of ensuring greater
secutity and protection of the rights and freedoms of all people.

7. Continuous efforts should be made to seck pew approaches
and to develop better techniques for crime prevention and the treat-
ment of offenders, and to that end criminal law sbould be devel-
oped in such & way as to play an effective and important role¢ in
creating stable social conditions frec from oppressios and manipu-
lation.

8. The family, school and work have a vital part 1o play in en-
couraging the development of social policy and of positive attitudes
that will assist in preventing crime, and these factors should be
taken into consideration in national planning and in the develop-
meat of criminal policy and crime prevention programmes.

9. Having regard to the vital role played by the United Nations
in encouraging international co-operation and the development of
norms and guidelines in the ficld of criminal policy, it is important
that the Genoral Assembly and the Economic and Social Council
should casure that appropriate measures are taken 1o strengthen, as
noceseary, the activities of the competent United Nations organs
concerned with crime prevention and the treatment of offenders, es-
pecially activities at the regional and subregional levels, taking into
sccount the specific needs of each region, including the establish-
ment of institutes for research, training and technical assistance in
those regions which lack such bodies, snd the streagthening of ex-
isting institutes, and, further to give effect to the condusions of the
Sixth United Nations Congress, including those relating to new per-
spectives for international co-operation in crime prevention, and to
ensure that all United Nations organs co-operate effectively with the
Committee on Crime Prevention and Control in pursuance of the
relevant resolutions of the General Assembly.

2. Invites the General Assembly, in the light of the importance at-
tached to the terms of the present Declaration by the States partici-
pating in the Sixth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, to take appropriate action at
the carliest opportunity in accordance with the Declaration.




[3] Adoption of the Milan Plan of Action

The Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Bearing in mind the Caracas Declaration, 1/ vnanimously approved by the Sixth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders,

Having extensively discussed and carefully considered the results of the
regional and f{nterregional preparatory meetings, inclvding the Meeting of the Panel
of Eminent Persons on the New Dimensions of Criminality and Crime Prevention in the
Context of Development, held at New Delhi from 22 to 26 April 1985, 2/

Adopts the Milan. Plan of Action set out below and submits it to the United
Nations General Asseambly at its fortieth session for consideration:

MILAN PLAN OP ACTION

1. Crime is a major problem of national ‘and, in some czses, international
dinmensions. Certain forms of crime can hamper the political, economic, social
and cuvltural development of peoples and threaten bhuman rights, fundamental
freedoms, and peace, stability and security. 1In certain cases it demands a
concerted response from the commonity: of nations in reducing the opportunities
to commit crime and address the relevant socic-economic factors, such as
poverty, inequality and vnemployment. The universal forvam of the United

Nations has a significant role to play and its contribution to multilateral
co-operation in this field shouvld be made more. effective.

2. The past years have witnessed rapid and far-reaching social and economic
transformations in many countries. Development is not criminogenic per se,
especially wvhere {ts fruits are equitably distribvoted among all the peoples,

-1/ Sixth United Nations Congress on the Prevention of Crime and the
Trestment of Offenders, Caracas, 25 August-S September 19803 report prepared by
the Secretariat (United Nations publication, Sales No. E.81.IV.4), chap. I,
sect. Aj; see also General Assembly resolution 35/171, annex.

2/ FPor the report of the meeting, see A/CONF.121/IPM/S.




thus contributing to the improvement of overall social conditione; however,

vnbalanced or inadequately planned development contributes to an increase in
criminality.

3. The suvccess of criminal justice systems and strategies for crime
prevention depend on the progress achieved in preserving peace, improving
social conditions, making progreas towards & new international economic order
and enhancing the quality of 1ife. The multlsectoral and interdisciplinary
natute of crime prevention and criminal justice, incluvding their linkages to
peace, demands the co-ordinated attention of various agencies and discipliaes.

4. Crime prevention and criminal juatice should be considered in the context
of economic development, political systems, social and cultural values and
social change, ags well as in the context of the new international economic
order. The criminal justice system should be fully responsive to the

diversity of political, economic and social systems and to the constantly
evolving conditions of soclety.

S. In the light of thoge general considerations, the following

recoamendations are made as essential elements of an effective plin of action
for consideration by the United Nations General Assembly:

(a) Governments should accord high priority to crime prevention and
criminal justice through, inter alia, the strengthening of national crime
prevention mechanisms and the allocation of adequate resources;

{b) Interested Governments shovld co-operate bilaterally and
wultilaterally, to the fullest extent possible, with a view to strengthening
crime prevention measures and the criminal justice process by undertaking
action-oriented programmes and-projectss

{c) Since criminality is a dynamic concept, the United Nations and
Menber States should continue to strengthen their research capacity and to
take action to develop the regquired data bases on crime and criminal justice.
In particular, attention should be given to possible interrelationships
between criminality and specific aspects of development, such as population
structure and growth, urbanization, induvstrialization, housing, migration and
employment opportunities;

{d) There is also need for further study of crime and criminality in

relation to human rights and fundamental freedoms and for investigation of
traditional and new forms of crime;

{e) Member States should adopt concrete and urgent measures to eradicate
racial discrimination, particuvlarly apartheid, and other forms of oppression
and discrimination against peoples, and should refrain from comaitting any
acts which would undermine the sovereignty and independence of countries

(f) Priority must be given to combating terroriea in all its forms

including, when appropriate, by co~ordinated and concerted action by the
international communitys;

(g) 1t is imperative to launch & major effort to control and eventvally
eradicate the destructive phenomena of iliicit Arug traffic and abuse and of
organized crime, both of which disrupt and destabilize socleties;
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(h) Continved attention should be given to the improvement of criminal
justice systems 80 as to enhance their responsiveness to changing conditions
and requireaents in society and to the new dimension of ccime and
criminality. The United Nations should facilitate the exchange of information
and experiences between Member States and should undertake study and policy
research, drawing on avallable expertise)

(1) Hon-governmental corganizations should continue to be effectively

involved in the work of the United Rations in the field of crime prevention
and criminal justice;

(1) The Secretary-General of the United Nations is requested to review,
in coasultation with the Committee on Crime Prevention and Control, the
functioning and programme of work of the United Nations in the field of crine
prevention and criminal justice, including the United Nations regional and
interregional institutes, in order to establish priorities and to ensure the
continuing relevance and responsiveness of the United Nations to enmerging
needs. In such a review, special attention should be given to improving the
co-ordination of relevant activities within the United Nations in all related
areas. Given the diversity of economic, social and cultural situvations, it is
also imperative to initiate and strengthen the gsubregional, regional and
interregional programmes of the United Nations in the field of crime

prevention and criminal justice with the concutrence of concerned Member
Statess

(k) The regional and interregional institutes of the United Nations
should be strengthened and their programmes refinforced to meet the
requirements of their respective constituvencies. Action should be taken for
the immediate establishment in Africa of the long-delayed regional institute
for the preven_tion of crime and the treatment of offenders;

(1) The capacity of the United Nations to extend technical co-operation
to developing countries, upon thelr request, should be urgently reinforced,
particularly in the areas of training, planning, exchange of information and
experiences, reappraisal of legal systems in relation to changing
socio-economic conditions and appropriate measures to combat criminality in
all forms. Necessary action should be taken to promote regional advisory
services in this field. All of those efforts require adequate resources;

(m) Member States sbould intensify their _éffo:ta in developing the
widest possible public participation in preventing and combating crire and to
this end efforts should be made to engender the widest public edvcation.

6. Member States are vrged to implement the Pian of Action as the collective
endeavour of the international community to deal with a major problem whose
disroptive and deatabilizing impact on society is bound to increase unless
concrete and constructive action is taken on an vrgent and priority basis,
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(4] Guiding Principles for Crime Prevention and Criminal Justice
in the Context of Development and a New International
Economic Order

The Seventh United Nations Congress on the Prevention of Crime and the
Treatnent of Offenders,

Recalling the Caracas Declaration, vnanimously adopted by the Sixth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, 3/

Recalling also General Assembly resoluvtion 35/171 of 15 December 1980, in
which the Assembly endorsed the Caracas Declaration and vrged implementation of the
recomnendations relating to the new perspective for international co-operation in
crime prevention in the context of development adopted by the Sixth Congress,

Recalling further General Assembly resolution 36/21 of 9 November 1981, in
which the Seventh Congress was invited to consider current and emerging trends
in crime prevention and criminal justice with a2 view to defining new guiding
principles for the future course of crime prevention and criminal justice in the
context of development needs and the goals of the International Development
Strategy for the Third United Nations Development Decade and a new international
economic order, taking into account the political, economic, social and cultural
circunmstances and traditions of each country and the need for crime prevention and
criminal justice systems to be consonant with the principles of social justice,

Bearing in mind Economic and Social Council resolution 1982/29 of 4 May 1962,
in which the Council approved the provisional agendas for the Seventh Congress,
encouraged Governments to make adequate preparations and requested the
Secretary-General to take all necessary measures to ensure the success of the
preparatory activities and of the Congress itself,

Bearing in mind also General Assembly resolvtions 3201 (S-VI) and 3202 (S~VI)
of 1 May 1974, containing the Declarsation and the Programme of Action on.the
Bstablishoent of a New International Economic Order, which is one of the principal

guarantees for the creation of better conditions €0 that all peoples may attain a
decent life,

Mindful further that the International Developaent Strategy for the Third
United Nations Development Decade 4/ declares that the uvltimate aim of development
is the constant improvement of the well-being of the entire population on the basis

of its full participation in the process of developnent and a fair distribuvtion of
the benefits therefron,

Emphasizing the responsibility assumed by the United Nations in crime
prevention under General Assembly resolution 415 (V) of 1 December 1950, which
was reconfirued by the Economic and Social Council in resolutions 731 F (XXVIII)
of 30 July 1959 and 830 D (XXXII) of 2 August 1961, and in the promotion and
strengthening of international co-operation in this field, in accordance with

3/ Sixth United Nations Congress ..., chap. I, sect. A.

4/ General Assembly resolution 35/56, annex.
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Assembly resolutions 3021 (XXVII) of 18 December 1972, 32/59 and 32/60
of 8 December 1977, 35/171 of 15 December 1980 and 36/21 of 9 November 1981,

Bearing in mind also the importance of preservirng peace as a condition for
development and international co-operation, and that the theme of the Congress was
“crime prevention for freedom, justice, peace and development®,

Alarmed by the growth and seriousness of crime in many parts of the world,
including both conventional and non-conventional criminality, which have a negative
impact on the quality of life,

Consldering that crime, particularly in its new forms and dimensiocms,
seriously ispairs the developaent process of many countries, as well as their
international relatjons, thus, inter alia, compromising the attainment of the
objectives of the International Development Strategy for the Third United Wations
Development Decade and the establishment of a new international economic order,

Hoting that the function of the criminal justice system is to contribute to
the protection of the basic values and norms of society,

Aware also; of the importance of enhancing the efficiency and effectiveness of
criminal justice systems,

Roting alsc that to limit the barm caused by modern economic and
unconventional crime effectively, policy measures should be based on an integrated
approach, the main emphasis being placed on the reduction of opportunities to
commit crime and on the strensthening of norms and attitudes against it,

Aware of the importance of crime prevention and criminal justice, which
embrace policies, processes and institutions aimed at controlling crimimality and
ensuring equal and fair treatment for all those involved -in the criminal justice
process, '

Mindful that the inclusion of crime prevention and criminal justice policies
in the planning process can help to improve the life of people in the world,
promote the equality of rights and social security, enhance the effectiveness of
crime prevention, especially in such spheres as urbanization, industrialization,
education, health, population growth and migration, housing and social welfare
and substantially reduce the social costs directly and indirectly related to crime
prevention and control by ensuring social justice, respect for human dignity,
freedom, equality and security,

Convinced that due attention should be paid to crime prevention and criminal
justice and the related processes, including the fate of victims of crime, the role

of youth in contemporary society and the application of United Nations standards
and noras, .

Recognizing that the formulation of new guiding principles can assist in the
enhancenent of the role of crime prevention and criminal justice in relation to

cultural and political development, to be pursued at the various stages of local,
national, subregional, regional and interregional planning.

Acknowledging the urgent need for more effective international co-operation
between Governments, keeping in mind that the international and national economic
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and social orders are closely related and are becoming more and more interdependent

and that, as a growing socio-political problem, crime may transcend national
boundaries,

1.  Reaffirms the crucial role of the United Nations in the field of
international co-operation in crime prevention and criminal justice, and the
treatment of offenders in the broader context of socio-economic development and
the establishment of a new international economic order;

2. Recommends the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order,
annexed to the present resolution, for national, regional and international action,
28 appropriate, taking into account the political, economic, social and cultural
circumstances and traditions of sdach country on the basis of the principles of the
sovereign equility of States and non-interference in their internal affairs;

3. Invites Governments to be guided by the principles annexed hereto in the
formulation of appropriate legislation and policy directives;

4. Also invites Member States systematically to monitor the steps being
taken to ensure co-ordination of efforts in the planning and execution of effective
and humane measures to reduce the gocial costs of crime and its negative effects on

the development process, as well as to explore new avenues for international
co-operation in this field;

S. Urges the regional commissions, the regional and international institutes
in the field of crime prevention and the treatment of offenders, the specialized
agencies and other entities within the United Nations system, other
intergovernnental organizations concerned and non-governmental organizations having
consultative status with the Bconomic and Social Council to become actively
involved in the implementation of the guiding principles;

6. Calls upon the Comnittee on Criwe Prevention and Contrel to coasider
necessary ways and means to ensure appropriate action to follow up on the
implementation of the present resolutiony

7. Requests the Secretary-General to take steps, as appropriate, to enaﬁre
the widest possible dissemination of the guiding principles, and the
intensification of information activities ' in this field;

8. Also requests the Secretary-General, in his current review of existing
priorities and programmes, to strengthen crime prevention and criminal justice
activities in order to ensure more effective international co-operation in this
field, including technical assistance to reguesting countries and regiocnal and
subregional programmes of training, research and exchange of information;

S. Further requests the Secretary-General to prepare a report on the
inplementation of the pzesent resolution for consideration by the General Assembly}

. X0. Invites the Economic and Social Council and the General Assembly to
consider the above issues, as a matter of priority.
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ANNEX

Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New
International Bconomic Order

A. Crime prevention and a new international economic order

International order and national structures

1. In view of the relationship between crime prevention, development and a new
international economic order, changes in the economic and social structure should
be accompanied by appropriate reforms in criminal justice, so as to ensure the
responsiveness of the pensl system to the basic values and goals of society, as
well as to the aspirations of the international community.

New international economic order and individual gquarantees

2. A just, fair and humane criminal justice system is a necessary condition for
the enjoyment by the citizens of all countries of fuandamental human rights.

It contributes to an equal opportunity for economic, social and cultural 1ife.

In this connection, international cc-operation should be encouraged to foster
balanced economic developments of Member States, through restructuring of the
international econowic system, with due emphasis on the aspects of crime prevention
and proper functioning of the criminal justice system.

Development objectives and elimination of causes of injustice

3. Human development objectives including the prevention of crime, ghould be one
of the main aims of the establishment of a new international economic order.

In this context, policies for crime prevention and cziminal justice should take
into account the structural causes, including s‘ocio—«econ.caic causes, of injustice,
of which criminality is often but a sympton.

New directions and approaches

4. New directions and approaches should be explored at the national and

international levels regarding concepts, measures, procedures and institutijons of
crime prevention and criminal justice,

Relations between States

S. In conformity with the purposes of the United Kations, Member States should
refrain in their relations with other States from committing such acts aimed at
harring the development of other countries, leading to massive human suffering and
even causing death. In such relations, Member States should assist each other, as
far as they are able, .in all efforts and measures serving crime prevention and
criminal justice, and thus promote the development and progress of those countries.

Especially harmful crimes

6. The prevention of crime as a global phenamenon should not be confined to
common criminality, but should address itself also to those acts which are
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especially harmful, for example, economic crime, environmental offences, illegal
trafficking in drugs, terroriss, apartheid and offences of comparable severity
impinging on the legal peace and internal security to an unusual extent. Thesze
would embrace crimes in which public and private institutions, organizations and
individuale way be directly and indirectly involved.

Protection against industrial crime

7. In view of the characteristice of contemporary post-industrial society and
the role played by growing industrialization, technology and scientific progress,
special protection against criminal negligence should be ensured in matters
pertaining to public health, labour conditions, the exploitation of natural
resources and the environment and the provision of goods and services to consumers,

Economic crimes

8. The laws governing the functioning of business enterprises should be reviewed
and strengthened as necessary to ensure their effectiveness for preventing,
investigating and prosecuting econoric crime. In addition, consideration should be
given to having complex cases of economic crime heard by judges familiar with
accounting ard other business procedures. Adequate training should also be

provided to officials and agencies responsible for the prevention, investigation
and prosecution of economic crimes.

1ssues of corporate responsibility

S. Due consideration should be given by Member States to making criminally
responsible not only those persons who have acted on behalf of an institution,
corporation or enterprise, or vho are in a policy-making or executive capacity,

but also the institution, corporation or enterprise itself, by devising appropriate
measures that would prevent or sanction the furtherance of criminal activities.

Adequate sanctioning

10. Every effort should be made to achieve equivalent penalization of economic
crimes and of conventional crimes of comparable gravity by means of appropriate
sentencing policies and practices, so &8 to eliminate any undue inequality between
sanctions for conventionzl property offences and those for new forms of economic
crime. With that aim in view, more appropriate penalties or sanctions for economic
crimes should be introduced whenever the existing measures do not correspond to the
extent and gravity of those coffences.

Damage and financial resources

11. when determining the nature and severity of penalties for economic crimes and
related offences, both the harmfulness and potential harmfulness of the offence
and the degree of guilt of the offender should be taken into account. Economic
sanctions, in particular severe economic penalties, should be graded in such a way
48 to ensure that they are equally exemplary for both poor and wealthy offenders,
taking into account the financial resources of those criminally responsible.
Eanctions and legal measures should in the first place aim at taking away any
financial or economic advantages obtained through such crimes.




- 16 -

Victim compensation

12. The necessary legislative and other measures should be taken in order to
provide the victims of crimes with effective means of legal protection, including
compensation for damage suffered by them as a result of the crimes.

B. National development and the prevention of crime

Development, peace and justice

13. Development aimed at fostering economic growth and social progress and at
ensuring peace in the world and social justiceé by means of a comprehensive and
integrated approach should be planned and properly implemented on the basis of the

contributions of various factors, including fair policies of crime prevention and
criminal justice.

Crime prevention and planning

14. 1Integrated or co-ordinated crime prevention and criminal justice policies
should not only reduce the human and social costs of traditional and new forms of
criminality, bdt should also, where appropriate, help provide safeguards to ensure
equitable and full public participation in the development process, thereby
enhancing the viability of national development plans, programmes and actions.

Systematic approach

15, Crime prevention and criminal justice should not be treated as isolated
problems to be tackled by simplistic, fragmentary methods, but rather as complex

and wide-ranging activities requiring systematic strategies and differentiated
‘approaches in relation to:

(a) The socio-economic, pelitical and cultural context and circumstances of
the society in which they are applied;

(b} The developmental stage, with special emphasis on the changes taking
place and likely to occur and the related requirements;

{c) The respective traditions and customas, making maximum and effective use
of human indigenous options. .

Integrated or co-ordinated approach to planning

16. When making national plans, States should base those plans on a global,
intersectoral and integrated or co-ordinated approach with short-term, medium-teram
and long-term objectives. This would permit the evaluation of the effects of the
decisions taken, mitigate their possible negative economic and social consequences

and decrease the opportunities for committing crimes, while increasing legitimate
avenues for the fulfilment of needs.

Trends and social impact atudieé

17. Development projects and programmes that are to be planned and executed in
conforaity with local, regional and national realities should be based on reliable
assessment and forecast of present and future socio-economic trends, including
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crime, and on studies of the social impact and consequences of the policy decisions
and investments. Feasibility studies, which usually involve considerations of
economic viability, should also include social factors and be complemented by
research on the possible criminogenic consequences of euch projects, with
alternative strategies for avoiding them.

Intersectoral -planning

18. Efforts towards intersectoral planning should be designed to achieve
interaction and co~operation between economic planners, agencies and the criminal
justice sector, in order to establish or strengthen appropriate co—ordination
mechanisms and to increase the responsiveness of crime prevention policies to
developmental requirements ard changing conditions,

Sectoral planning

19. Crime prevention and criminal justice planning should be carried ocut from a
dynamic and systematic perspective, taking into account the interrelationships of
activities and functions in the areas of legislation, law enforcement, the judicial
process, the treatment of offenders and juvenile justice, with a view to ensuring
greater coherence, consistency, accountability, equity and fairness within the
broad framework of national development objectives. A systematic weighting of
social costs and benefits would permit, in the case of alternatives, the selection

of that option which exacts the least human and material costs while yielding the
maximum benefits..

Crime prevention planning and co-ordination

20. The establishment of one or several planning and co-ordinating bodies or
mechanisns, at both the national and the local levels, with the participation of
representatives of the different criminal justice subsystems and other experts and
with the involvement of members of the community, should be promoted because of its
special value in assessing needs and priorities, improving resource allocation, and
monitoring and evaluating policies and programmes. The following should also be
included in the objectives of such planning and co-ordinating bodies or mechanisms:

{a) Encouraging local research potential and develi:ping indigenous .
capabilities in respect of planning for erime prevention;

(b) Assessing the social costs of crime and the efforts to control it and
generating awareness of the significance of its economic and social impacts

(c} Developing means for more accurately collecting and analysing data
concerning crime trends and criminal justice, as well as studying the various
socio-economic factors bearing on them;

(8) Keeping under revievw crime prevention and criminal justice measures and

programmes in order to evaluate their effectiveness and to determine whether they
require improvement)

(¢) Maintaining working relations with other agencies dealing with national

development planning in order to secure the necessary co-ordination and mutual
feedback.




-~ 18 -

Crime prevention as part of social policy

21, The criminal: justice system, besides being an instrument to effect ¢ontrol and
deterrence, should also contribute to the objective of maintaining peace and order
for equitable social and economic development, redressing inequalities and
protecting human rights. 1In order to relate crime prevention and criminal justice
to national development targets, efforts should be made to secure the necessary
human and material resources, including the allocation of adequate funding, and to
utilize as much as. possible all relevant institutions and resources of society,
thus ensuring the appropriate.involvement of the community.

Intexrelations between development and criminality

22, Further study and research on the possible interrelationships between
criminality and certain aspects of development, such as population structure and
growth, urbanization, industrialization, housing, migration, health, education

and employment opportunities, should be undertaken in order to increase the
gresponsiveness of crime prevention and criminal justice policies, in a dynamic way,
to changing socio-economic, cultural and political conditions. Those studies
should be conducted, when possible, from an interdisciplinary perspective and
should be directed towards policy formulation and practical action.

C. The responsiveness of the criminal justice system to
development and human rights 5/

Development and fundamental human rights

23. Socio-econonic programmes and national planning should be conducive to the
promotion, protection and efficacy of social justice, fundamental freedoms and
human rights. BExisting socio-economic policies and programmes should be examined
in the light of their implications for the achievement of those objectives.

Legal systems, criminal justice and development

24. Legal systems, including criminal justice, should be instrumental in promoting
beneficial and equitable development and due regard to human rights and social
justice considerations, in ensuring that those performing judicial or
quasi-judicial functions exercise them in a manner that is independent of personal
or group interest and in maintaining impartiality in the staffing of the courts,

in the conduct of criminal court proceedings and in the provision of public access
to then.

Periodic reappraisal of criminal justice policies and practices

25. There ghould be in every country, regardless of its stage of development, a
periodic reappraisal of the existing criminal justice policies and practices in
relation to both formal and informal means of social control, so as to foster their
concordance and responsiveness to emerging requirements deriving froa
socio~economic, cultural and other changes.

5/ As defined in relevant United Nations legislation.
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Hritten laws and societal structures and values

26. The conflictse existing in many countries between indigenous institutions and
traditions for the solution of socio-legal problems and the frequently imported or
superikposed foreign legislation and codes should be reviewed with a view to

assuring that official norms appropriately reflect current societal values and
structures. ’

Unrestricted access to the legal system

27. Legal systems should endeavour, through appropriate policies aimed at
overcoming socio-econcaic, ethnic, cultural and political inequalities or
disparities whenever they exist, to optimize access to justice for all segments of
society, especially the most vulnerable ones. Apropriate mechanisms for legal aid
and the protection of basic human rights, in accordance with the demands of
justice, should be established wherever they do not exist. Legal systems should
also provide readily available, less costly and non-cumbersome procedures for the
peaceful settlement of disputes and litigation or arbitration, so as to ensure
prompt and just parajudicial and judicial action for everybody while offering the

zeans for widespread legal assistance for the effective defence of all those in
need.

Comnmunity participation

28. Variows forms of community participation should be explored and encouraged
in order to create suitable alternatives to purely judicial interventions, which
would provide more readily accessible methods of administering justice, such as
mediation, arbitration and conciliation courts. Community participation in all
phases of crime prevention and criminal justice processes should, therefore, be

further prosoted and strengthened, paying full attention to the protection of
human rights.

Masg media and education

29. The role of the mass media and its impact on aspects of crime prevention and
criminal justice should be examined and evaluated, since public perceptions of
criminal policies and public attitudes are central to the effectiveness and
fairness of the legal system. In this connection, the mass media should be
encouraged to contribute positively to the education of the public on issues of
crime prevention and criminal justice, as an important tool of socialization,
together with programnes of civic ard legal education.

Buman rights, social justice and effective crime prevention

30. ¥hile protecting human rights and promoting social justice, improvements in
the effectiveness of crime prevention and criminal justice policies should be
encouraged through the use of community and other alternatives to incarceration,
by avoiding unnecessary delay in the administration of justice, by fostering staff
training.evaluation and by scientific and technological innovations and

action-oriented research, ecpecially when there {s need to maximize limited
financial and human resources.



- 20 -

rTraditional forms of social control

31. when new crime prevention measures are introduced, necessary precautions
should be taken not to disrupt the smooth and effective functioning of traditional

systems, full attention being paid to the preservation of cultural identities and
the protection of human rights.

New forms of crime and criminal sanctions

32. Criminal sanctions, generally applied to counteract conventional criminality,
should also be oriented towards new forms and dimensions of crime through the
adoption of new legislative instruments and measures adequate to meet the
challenges and by means of innovative techniques for detection, investigation,
prosecution and sentencing. Appropriate instruments and mechanisms for
international co-operation should likewise be devised and applied in order to
cope effectively with such new and dangerous manifestations of crime.

Overall re-examination of criminal justice measures

33. fThe limited resources of the criminal justice system should be allocated on
the basis of careful consideration of the benefits and costs associated with
alternative strategies, taking into account not only the direct and indirect
costs of crime, but also the social consequences associated with its control.

In this connection, constant efforts should be made to consider the use of
alternatives to judicial intervention and institutionalization procedures,
including community-oriented alternatives, thus decreasing the level of undue
criminalization and penalization and reducing its social and human costs.

Modern technology and potential for abuses

34. New developments in science and technology should be used everywhere in the
interest of the people and thus also for effective crime prevention. However,
since modern technology may produce new forms of crime, appropriate measures should
be taken against potential abuses. In particular, as computer systems may result
in the accumulation of personal data that could be used to violate human rights,
including the right to p:iyacy, or to engage in other abuses, appropriate
safeguards should be adopted, confidentiality ensured and a system of individual
access to such data and of correction of errors should be established, together
with appropriate procedures for expurgating such data in order to alleviate these
and other discriminatory aspects deriving from their possible abuse.

Social marginality and inequality

35. In view of the staggering dimensions of social, political, cultural and
economic marginality of many segments of the population in certain countries,
criminal policies should avoid transforming such deprivation into likely conditions
for the application of criminal sanctions. Bffective social policies should,

on the contrary, be adopted to alleviate the plight of the disadvantaged, and
equality, fairness and equity in the processes of law enforcement, prosecution,
sentencing and treatment should be ensured so as to avoid discriminatory practices
based on socio-economic, cultural, ethnic, national or political backgrounds,

on sex or on material means. It is necessary to proceed from the principle that
the establishment of genuine social justice in the distribution of material and
spiritual goods among all members of society, the elimination of all forms of
exploitation and of social and economic inequality and oppression, and the real
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assurance of all basic human rights and freedoms represent a principal hope for
the successful combating of crime and its eradication from the 1ife of society
in general.

D. International co-operation in crime prevention and
criminal justice

Inportance of international co-operation

36. All sStates and entities should co-operate through the United Natione or
otherwise in the prevention and control of crime as an indispensable eleément for
contributing to the promotion of the peace and security of mankind, while enhancing
the effectiveness, viabllity and fairness of criminal justice. 6/

International law and criminal justice

37. Since international co-operation on crime prevention and criminal justice is
desirable, the United Nations should prepare model instruments suitable for use as

international and regional conventions and as guides for national implementing
legislation.

International instruments

38. 1In order to render the prosecution and adjudication of transnational and

international crimes more effective, existing international instruments governing
such crimes shovld be ratified and implemented.

6/ The need for international co-operation in crime prevention and criminal
Justice in terms of existing international instruments has 8o far been recognized
in the following specific instruments: the Convention on the Prevention and
Ponishment of the Crime of Genocide (General Assembly resolution 260 A (III)s
the Convention for the Suppression of the Traffic in Persons and of the ’
Exploitation of the Prostitution of Others (General Assembly resolution 317 (IV),
the International Convention on the Suppression and Punishment of the Crime of
Apartheid (General Assembly resolution 3068 (XXVIII); .the Convention on the
Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplonatic Agents (General Assembly resolution 3166 (XXVIII), annex)s
the International Convention against the Taking of Hostages (General Assembly
resolution 34/146)3 the Declaration on the Protection of All Perscns from Being
Subjected to Tocture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(General Assembly resolution 3452 (XXX); the Code of Conduct for Law Enforcement
Officials (General Assembly resolution 34/169)3 the Tokyo Convention on Offences
and Certain Other Acts Conmitted on Board Aircraft, of 14 September 1963
(United Hations, Treaty Series, vol. 704, No. 10106, p. 219); The Hague Conventien
for the Suppression of Unlawful Seizure of Aircraft, of 16 December 1970 (United
Nation;(,rteatz Series, vol. 860, No. 12325, p. 105); the Montreal Convention for
the Suppressjon of Unlawful Acts against the Safety of Civil Aviation, of:

23 September 1971 (United Rations, Treaty Series, vol. 974, No. 14118, p. 177); the
Single Convention on Narcotic Drugs, 1961, as amended by the 1972 Protocol Amending
the Single Convention on Narcotic Drugs of 1961 {(United Nations Treaty Series,

vol. 976, No. 14151, p. 1) and the Convention on Psychotropic Substances of 1971
(United Nations, Treaty Series, vol. 1019, No. 14956, p. 175).
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Modalities of international co-operation

39. Ways and means of international co-operation in penal matters, such as
extradition, various forms of investigative and judicial assistance, including
letters and commissions rogatory, service of writs and record of decisions,
appearances of witnesses abroad, transfer of proceedings, transfer of foreign
prisoners and execution of sentences abroad, including supervision of the
conditionally released in other countries, should be made less cumbersome and
wore effective. In order further to promote the use of such mechanisms in all
countries, thus maximizing the effectiveness of international co-operation in

the struggle against crime, the United Nations should develop appropriate model
instruments for use by interested countries and should contribute to the
formulation of comprehensive regional agreements. Furthermore, efforts should be
made to strengthen existing arrangements for international co-~operation between the

various agenclies of criminal justice systeas in order to combat criminality at
the international level.

International legal standards and legal systems

40. International co-operation in criminal justice should be in accordance with
the respective;legal systems of the co-operating States and with due regard to

human rights and internationally accepted legal standards, which should be further
implemented and strengthened.

Technical co-operation

41. Technical co-operation in various forms should be increased in view of the
shortage of technical and human resources in many developing countries, such as
trained personnel in all branches of the crime prevention and criainal justice
gystems, research personnel and centres of study, readily available data and
scientific resources, information exchange systems and educational facilities.
Accordingly, existing bodies within the United Rations system and Member States
with the capability and resources should make available technical assistance to
other countries in need, on either a bilateral or a multilateral basis or as a
part of broader development programmes and as a form of transfer of technology,
in accordance with United Nations principles concerning a new international
economic order. Similarly, developing countries might share with developed
countries indigenous approaches and experiences that might be useful to them.

Co-operation among developing countries

42. Technical co-operation among developing countries on a regional and
interregional level should be further promoted in order to share relevant common

experiences, preserve particular cultural characteristics, strengthen indigenous
institutions of social control and increase self-reliance.

Role of international and Eegional bodies and organizations

43. 1International agencies and bodies, including the United Nations regional

and interregional institutes £for the prevention of crime and the treatment of
offenders, the Crime Prevention and Criminal Justice Branch of the United Nations
Secretariat and other international, intergovernmental and non-governmental
organizations enjoying consultative status with the Economic and Social Council and
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dealing with crime prevention issues, should, within their mandates, assist States

in their struggle against crime and in the implementation of international
co-operation 4n this field.

Regional and interreqgional activities

44. In promoting an international strategy of crime prevention and cricminal
justice {in the context of development, the United Nations regional and
interregional institutes for the prevention of crime and the treatment of offenders
and the Crime Prevention and Criminal Justice Branch should continue further to
enhance their functions as useful instruments for the effective implementation of
this global approach, while their co-operation with the respective United Nations

regional commissions and other relevant regional organizations should be
strengthened.

Co—-ordination among the institutes

45. Co—-ordination of activities among the above-mgentioned institutes should be
fostered by institutionalizing contacts and exchanges of information and experience
between ther, so as to increase their potential for training, research and
technical assistance to interested countries. To the extent appropriate, the
specialized agencies &nd international development institutions and bodies should
be closely involved in such activities. )

Scientific co-operation

46. The United Nations should make more intensive efforts to secure support and
co-operation from sclentific and professional governmental and non-governmental
organizations and institutions that have an.established reputation in the field of
crime prevention and criminal justice, B0 as to make greater use of those resources
ofi subregional, regional, interregional and international levels. To that end, the
possibility of establishing an international council of scholarly, scientific,
research and professional organizations and academic institutions should be
explored. Such a council, consisting of selected representatives of the
above-mentioned organizations and institutions in various parts of the wvorld,
should strengthen international co-operation in this field by furthering the
exchange of information and providing technical and scientific assistance to the
United Nations and the world community which it serves.

United Nations congresses on the prevention of crime and the treatment of offenders

47. The quinquennial United Nations congresses on the prevention of crime and the
treatment of offenders are designed to promote an exchange of knowledge and
experience between specialists of different States and to strengthen and develop
international and regional co-operation in the fight against crime, being a
principal forum for that co~operation. States and the United Nations, along with
other intergovernmental and non-governmental organizations, should contribute in
every way possible to enhancing the effectiveness of the work of these congresses.
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[5] 45/107. International co-operation for crime prevention and
criminal justice in the context of development

The General Assembly,

Reaffirming the purposes and principles of the United Nations and the
commitment of all States to respect the obligations assumed by them,. in accordance
with the Charter of the United Nations,

Convinced that crime prevention and criminal justice in the context of
development should be oriented towards the observance of the principles contained
in the Caracas Declaration, 1/ the Milan Plan of Action, 2/ the Guiding Principles
for Crime Prevention and Criminal Justice in the Context of Development and a New
International Economic Order 3/ and other relevant resolutions and recommendations
of the Seventh United Nations Congress on the Prevention of Crime and the Treatment
of Offenders,

Recalling its resolution 43/99 of 8 December 1988, in which it stressed the
need for Member States to continue to make concerted and systematic efforts to

1/ Resolution 35/171, annex.

2/ See Seventh United Nations Congress on the Prevention of Crime and the
Ireatment of Offenders, Milan, 26 Auqust-6 September 1985: report prepared by the
Secretariat (United Nations publication, Sales No. E.86.IV.1), chap. I, sect. A.

3/ Ihid., sect. B.




- 95 -

strengthen internatjonal co-operation in crime prevention and criminal justice, as
identified in the Milan Plan of Action, and to facilitate the adoption by the
Eighth United Nations Congress. on the Prevention of Crime and the Treatmexnt of
Offenders of viable and constrictive action-oriented strategies against crime,

Recalling also its resolution 44/72 of 8 December 1989,

Recalling further Economic and Social Council resolution 1989/68 of
24 May 1989, in which the Council-reaffirmed its conviction of the importance of
the programme of the United Nations in the field of crime prevention and criminal
justice and the necessity of strengthening it in order to make it fully responsive
to the needs and expectations of Member States,

Adopts the recommendations on international co-operation for crime prevention
and criminal justice in the context of development, as contained in the annex to
the present resolution.

68th plenary meeting
14 December 1990

ANNEX

Recommendations on international co-~operation for ¢rime prevention
and criminal justice in the context of development

A. CRIME PREVENTION AND CRIMINAL JUSTICE IN THE
CONTEXT OF DEVELOPMENT

1. Governments should reaffirm their commitment to respect the existing
international treaties and their adherence to principles expressed in the Charter
of the United Nations and in other relevant international instruments. Crime can
also be prevented by ensuring that those principles are not sacrificed.

2. Member States should intensify the struggle against international crime by
respecting and promoting the rule of law and legality in international relations
and, for that purpose, they should complete and further develop international
criminal law, fully implement the obligations following from international treaties
and instruments in this field (pacta sunt servanda), and examine their national
legislation in order to ensure that it meets the needs of international criminal
law.

3. Governments should accord priority attention to the promulgation and
implementation of appropriate laws and regulations to control and combat
transnational crime and illegal international transactions, especially by the
provision of proper collaborative schemes and trained personnel. Also, national
laws should be reviewed in order to ensure a more effective and adequate response
to the new forms of criminal activity, not only through the application of criminal
penalties, but also through civil or administrative measures.
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4. The national, regional and international aspects of growing pollution and the
exploitation and destruction of the environment should be recognized and controlled
as a matter of urgency, in view of the increasing and alarming devastation,
deriving from various sources. Besides measures of adminissrative law and
liability under civil law, the role of criminal law as an instrument that can help
to achieve such control should be kept under review. The desirability of
elaborating guiding principles for the prevention of crimes against the environment
should be considered.

5. In view of the fact that advanced technology and specialized technical
knowledge are employed in criminal activities pursued in international trade and
commerce, including computer fraud, by the misusa of banking facilities and the
manipulation of tax laws and customs regulations, law enforcement and criminal
justice officials should be properly trained and provided with adequate legal and
technical means to be able to detect and investigate such offences. The
co-ordination and co-operation of other relevant agencies at the national level
should be ensured and their capacities further improved. The development and
strengthening of direct arrangements of international co-operation between the
various agencies of national criminal justice systems should also be pursued.

6. Since even legitimate enterprises, organizations and associations may
sometimes be involved in transnational criminal activities affecting national
economies, Governments should adopt measures for the control of such activities.
They should also collect information from various sources so as to have a solid
base for the detection and punishment of enterprises, organizations and
associations, their officials, or both, if they are involved in such criminal
activities, with a view also to preventing similar conduct in the future.

7. Note should be taken of the fact that many countries lack adeguate laws to
deal with the emerging manifestations of transnational crime, and that the adoption
and implementation of appropriate instruments and measures to prevent this type of
criminality are urgently needed. In this regard, the exchange of information on
existing laws and regulations should be encouraged in order to facilitate the
dissemination and adoption of appropriate measures.

8. Because the corrupt activities of public officials can destroy the potential
effectiveness of all types of govermmental programmes, hinder development, and
victimize individuals and groups, it is of crucial importance that all nations
should (a) review the adequacy of their criminal laws, including procedural
legislation, in order to respond to all forms of corruption and related actions
designed to assist or to facilitate corrupt activities, and should have recourse to
sanctions that will ensure adequate deterrence; (b) devise administrative and
regulatory mechanisms for the prevention of corrupt practices or the abuse of
power; (c) adopt procedures for the detection, investigation and conviction of
corrupt officials; (d) create legal provisions for the forfeiture of fuands and
property from corrupt practices; and (e) take appropriate measures against
enterprises involved in corruption. The Crime Prevention and Criminal Justice
Branch of the Centre for Social Development and Humanitarian Affairs of the
Secretariat should co-ordinate the elaboration of materials to assist countries in
these efforts, including the development of a manual to combat corruption, and
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should provide specialized training to judges and prosecutors that would qualify
them to deal with the technical aspects of corruption, as well as with the
experiences derived from specialized courts handling such matters.

9. Noting the alarming threat posed by illicit trafficking in narcotic drugs and
psychotropic substances, which is among the worst crimes that humanity is facing,
and the action taken by United Nations drug control units and bodies in this field,
and concerned that, despite all the efforts made at the national, regional and
international levels, this phenomenon persists unabated, it is important that
efforts to combat this type of criminality be given a central place in all crime
prevention and criminal justice plans and programmes. The work of the Crime
Prevention and Criminal Justice Branch of the Centre for Social Development and
Humanitarian Affairs in this area should be strengthened. Special assistance
should be extended to developing countries for the implementation of drug abuse
control programmes and the elaboration of collaborative prevention and control
strategies. i

10. The process of developing comprehensive model codes, especially at the
regional and subregional levels, to combat crimes of transnational and
international dimensions, should be encouraged. Also, efforts should be made t.o
harmonize national criminal laws, so as to make them fully rksponsive to the
realities and ramifications of such crimes. Practical arrangements, such as
extradition, mutual assistance in criminal justice and the sharing and exchange of
expertise and information, should be pursued. Adequate attention should be given
to effective enforcement mechanisms in order to minimize the consequences of
transborder crimes, including their effect on countries not directly idvolved.

11. Appropriate educational policies should be developed for making the
populations of Member States more sensitive to the problem through formal
educational systems and general public information programmes, with a view to
promoting awareness of the ways and means by which criminal victimization can bé
avoided, as well as acquainting the public at large with the objectives and
processes of the criminal justice system,

12. In recognition of the need for specific preventive measures related to such
types of criminality as burglary, violent theft and street crime, an inventory of
preventive measures should be prepared by the United Nations on the basis of an
in-depth assessment and evaluation of their effectiveness in various cultural,
social, economic and political contexts,

13. With respect to the victims of crime and abuse of power, a guide containing an
inventory of comprehensive measures for education on the prevention of
victimization, and on the protection of, and assistance and compensation to,
victims should be prepared. This guide should be applied in accordance with the
legal, socio-cultural and economic circumstances of each nation, taking into
account the important role of non-governmental organizations in this sphere.

14. 1In view of its crucial function in crime prevention, the criminal justice
system should be developed on the basis of the progressive rationalization and
humanization of criminal laws and procedures, sentencing policies and dispositional
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alternatives, within the overall framework of social justice and societal
aspirations.

15. A systematic approach to crime prevention planning should be pursued to
provide for the incorporation of ¢rime prevention policies into national
development planning, starting from an overall reassessment of substantive criminal
and procedural laws whenever appropriate. This approach would include the
introduction of the processes of ‘decriminalization, depenalizatioén and diversion,
as well as reforms of procedures that would ensure the support of members of the
public and review of existing policies with a view to assessing their impact. It
would also include appropriate links to be established between the criminal justice
system and other development sectors, including education, employment, health,
social policy and other related fields.

16. The trial process should be consonant with the cultural realities and social
values of society, in order to make it understood and to permit it to operate
effectively within the community it serves. Obsaervance of human rights, equality,
fairness and consistency should be ensured at all stages of the process.

B. INTERNATIONAL, SCIENTIFIC AND TECHNICAL CO~OPERATION

17. In order to increase the effectiveness of international co-operation in crime
prevention and criminal justice, concerted efforts should be made towards (a) the
ratification and implementation of existing intermational instruments:; (b) the
development of bilateral and multilateral instruments; and (c) the preparation and
elaboration of model instruments and standards for use at the national, bilateral,
multilateral, subregional, regional and interregional levels.

18. The formulation of international instruments, standards and norms should
include the following specific areas of concern: (a) judicial assistance treaties,
in particular between common law and civil law countries, dealing with the means
for obtaining evidence conforming to the requirements of the requesting State;

(b) development of standardized requests for extradition and mutual assistance;

(c) development of the means of providing assistance to victims of crime and abuse
of power, with emphasis on the implementation of the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power, 4/ and of providing
adequate protection for witnesses; (d) further consideration of issues of
transnational jurisdiction in order to assist in the process of responding to
requests for extradition and mutual assistance and in the implementation of
international instruments; and (e) elaboration of standards for international
assistance in respect of bank secrecy, facilitating the seizure and confiscation of
proceeds in bank accounts derived from criminal acts. In particular, banks and
other financial institutions should be urged to standardize their reporting
requirements and documents so that these can be used more rapidly and effectively
as evidence. More effective international standards to inhibit the laundering of
money and investment connected with criminal activities, such as narcotics -
trafficking and terrorism, should also be developed.

4/ Resolution 40/34, annex.
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19. Member States, intergovernmental and non-governmental organizations and
international, national and private funding agencies should assist the United
Nat:. . in the establishment and operation of a global crime prevention and
crim-» L justice information network. Member States are urged to coantribute to
this endeavour by financing equipment and expertise. Consideration should also be
given to determining the categories of criminal justice data that can be provided
and exchanged on a regular basis.

20. In accordance with the numerous decisions and resolutions of relevant organs
of the United Nations, including the quinquennial United Nations congresses on the
prevention of crime and the treatment of offenders, measures should be taken to
strengthen programmes of international technical and scientific co-operation in the
field of crime prevention and criminal justice on a bilateral and multilateral
basis, as substantive components of broader development programmes, taking into
account the special needs of developing countries and, in particular, the worsening
socio-economié¢ situation in many of them, which contributes to the increase of
structural inequality and criminality.

21. In order to formulate and develop proper regional and interregional strategies
of international, technical and scientific co-operation in combating crime and
improving the effectiveness of preventive and criminal justite activities, the
programmes of technical and scientific co-operation should be directed especially
towards (a) reinforcement of the technical capacities of the criminal justice
agencies; (b) an upgrading of the human and technical resources in all sectors of
the criminal justice system in order to stimulate technical assistance, model and
demonstration projects, research activities and training programmes, in close
co-operation with the United Nations :2gional and interregional institutes for the
prevention of crime and the treatment of offenders and competent nonm-governmental
organizations; (c¢) the further development and improvement, at the national,
regional, interregional and international levels, of information bases for the
collection, analysis and dissemination of data on crime trends, innovative ways and
methods of crime prevention and control, and the operation of criminal justice
agencies, in order to provide an appropriate basis for policy-formulation and
programme implementation; (d) the promotion, through educational programmes and
training activities, of the implementation of United Natioms norms, guidelines and
standards in crime prevention and criminal justice; and (e) the elaboration and
implementation of joint strategies and collaborative arrangements to deal with
crime problems of mutual concern.

22. The Crime Prevention and Criminal Justice Branch of the Centre for Social
Development and Humanitarian Affairs, as the focal point of United Nations
activities in this field, the United Nations regional and interregional institutes
for the prevention of crime and the treatment of offenders, the co-operating
entities like the Arab Security Studies and Training Centre, the interregional
advisory services in crime prevention and criminal justice, and other relevant
United Nations bodies, as well as intergovernmental and non-governmental
organizations enjoying consultative status with the Economic and Social Council,
should be strengthened so as to increase the scope of their operations, improve
their co-ordination and diversify forms and methods of technical and scientific
co-operation,
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23. The role of the Committee on Crime Prevention and Control as the principal
body dealing with crime prevention and criminal justice matters, which is
entrusted, inter alia, with the preparations for the United Nations congresses on
the prevention of crime and the treatment of offenders, should be further enhanced
so as to enable it to fulfil its important functions.

24. The capacity of the Crime Prevention amnd Criminal Justice Branch of the. Centre
for Social Development and Humanitarian Affairs, as the only professional and
specialized entity within the United Nations system with overall responsibility for
its crime prevention and criminal justice programme, should be strengthened in
terms of both human and financial resources. Prompt implementation of the General
Assembly and Economic and Social Council resolutions related thereto is urgently
needed. In particular, priority attention should be given to the implementation of
paragraphs 4 and 5 of General Assembly resolution 42/59 of 30 November 1987, in
which the Assembly approved the recommendations contained in Economic and Social
Council resolutions 1986/11 and 1987/53, concerning the review of the functioning
and programme of work of the United Nations in the field of crime prevention and
criminal justice, 5/ and requested the Secretary-General, inter alia, to take
measures to ensure that the programme of work is supported by adequate resources:;
and paragraph 3 (a) of Economic and Social Council resolution 1987/53, in which the
Council requested the Sécretary-General to develop the Crime Prevention and
Criminal Justice Branch of the Centre for Social Development and Humanitarian
Affairs as a specialized body and facilitati.g agent in the field of crime
prevention and criminal justice. Attention should also be given to other relevant
resolutions of the General Assembly and the Economic and Social Council, as well as
to the recommendations of the regional preparatory meetings for the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and of
the Committee on Crime Prevention and Control.

25. The United Nations regional and interregional institutes for the prevention of
crime and the treatment of offenders should further develop their research,
training and technical assistance capacities, and widen their collaborative
networks through more extensive reliance on non-governmental organizations and
national research and educational institutions, in order to nieet the growing
requests from developing countries for technical and scientific assistance. The
Governments concerned, relevant regional bodies and organizations and United
Nations entities should actively assist the United Nations regional and
interregional institutes for the prevention of crime and the treatment of
offenders, and, in particular, should assist the African Institute for the
Prevention of Crime and the Treatment of Offenders, in consolidating its status and
further promoting its activities. '

26. Governments should be invited to fund regional advisory services in their

regions, directly or through the United Nations Development Programme, so as to
develop further and complement existing structures and possibilities in this

5/ See E/1987/43.
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field. The regional commissions should be encouraged to do likewise and should be
supported in their efforts to that end.

27. Special attention should be paid to strengthening the collaborative ties in
the field of crime prevention and criminal justice bhetween the Centre for Social
Development and Humanitarian Affairs and the Department of Technical Co-operation
for Development of the Secretariat, the United Nations Development Programme, the
World Bank and other relevant entities, with a view to ensuring adequate resources
for technical co-operation activities in crime prevention and criminal justice.
Interested Govermments should give priority to the inclusion of crime prevention
and criminal justice projects in the national and regional programmes proposed for
the support of the United Nations Development Programme,

28. 1In order to fully implement the mandates emerging from the crime prevention
and criminal justice programme and to provide additional technical and scientific
expertise and resources for matters of international co-operatiom in this field,
broader involvement of, and assistance by, non-governmental organizations are
required.

29. Governments and other funding agencies should contribute to the United Nations
Trust Fund for Social Defence in order to enable the United Nations to implement,
in an adequate and effective marner, programmes of techmnical and scientific
co-operation in this field.
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B. INTERNATIONAL COOPERATION
Introduction

International cooperation in crime prevention and criminal justice has
been. called for on many occasions. It has become increasingly evident that
a collaborative action is required to prevent transnational criminality,
especially organized crime and terrorism, which have become rampant world
wide, taking advantage of modérn means of transportation, developed technology
and the internationalization of commerce and finance.

Continued United Nations efforts to promote international cooperation in
these areas culminated at the Eighth Congress, 1/ which adopted international
guidelines on organized crime and terrorism and recommended to the General
Assembly the adoption of model treaties on international cooperation in
criminal justice matters, such as extradition, mutual assistance and transfer
of proceedings in criminal matters. The Congress also adopted a model treaty
on the prevention of crimes that infringe on the cultural heritage of peoples
in the form of movable property. 2/

The first two guidelines, on organized crime and on terrorism, were
developed on the recommendation of the interregional preparatory meeting for
the Eighth Congress on topic III 3/ and contain a series of recommendations
on steps to be taken at the national and international levels to combat these
especially grave forms of transnational criminality.

The Guidelines for the prevention and control of organized crime set out
24 recommendations for national action and internmational cooperation. Preven-

tive strategies, broadened criminal legislation, coordinated criminal investi-
gation and strengthened law enforcement are proposed at thé national level.
Measures recommended to improve international cooperation in this area include
model legislation, the creation of an international data base and specific
strategies to establish stronger barriers between legitimate financial markets
and the market in illegally acquired capital.

The Measures against international terrorism call for international,
regional and bilateral cooperation through law enforcement agencies, pro-

secutors and the judiciary. States are encouraged to have greater uniformity
in their laws concerning criminal jurisdiction and to develop and facilitate
international extradition treaties. They also call for effective mutual
cooperation and assistance between States in gecuring evidence for prosecu-
tion or extradition, and recommend a study on the development of a new inter-—
national convention to protect particularly vulnerable targets, such as
hydroelectric or nuclear facilities. Among other measures proposed to combat
terrorism are control of weapons, ammunition and explosives, protection of the
judiciary, criminal justice personnel, victims and witnesses, and treatment of
offenders, as well as the establishment ¢6f an international criminal court.

The model treaties mentioned above have been formulated to assist Member
States, enabling them to cope effectively with transnational crime. As far as
possible, the model treaties avoid mandatory rules since the legal and adminis-
trative systems and penal philosophy of States belonging to different regions,
as well as cultural and legal traditions, differ greatly. The majority of
issues are regulated by optional rules and it ig left to specific bilateral
arrangements or multilateral conventions to transform them into mandatory ones,
in accordance with the needs and possibilities of inter-State relations.
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The Model Treaty on Extradition was adopted by the General Assembly in its
resolution 45/116 of 14 December 1990. 1/ The Committee on Crime Prevention
and Control as well as interregional and regional preparatory meetings for the
Eighth Congress had elaborated the model treaty, 4/ in pursuance of resolu-
tion 1 of the Seventh (Congress.

The Model Treaty provides States with a mechanism to enable them to request
the extradition of wanted persons from any other State party, if they present
the requisite documents on an extraditable offence, and if the requested State
cannot invoke a valid reason for refusal.

Under the general principle of the obligation to extradite, the Model
Treaty deals, inter alia, with the question of extraditable offences; mandatory
and optional grounds for refusal to extradite; provisional arrest; simplified
extradition procedure; postponed or conditional surrender of the person and of
property; and the rule of speciality. In addition to utilizing existing trea-
ties, new trends .in extradition guided the elaboration of the Model Treaty.
They include a wider basis for extradition arrangements, disregarding the
requirement to establish a prima facie case, abolition of the list-of-specific
offences approach in favour of referring to offences with a minimum penalty
and permitting a State to prosecute its own citizens for offences committed in
another country where extradition is not possible.

In particular, the Model Treaty seeks to impose limits on the mandatory
political offence exception by excluding from the exception crimes recognized
by the international community in multilateral treaties as being especially
serious. Finally, the Treaty identifies the channels of communication and the
documents required as well as certification and authentication methods.

The elaboration of the Model Treaty on Mutual Assistance in Criminal
Matters, adopted by the General Assembly in its resolution 45/117 of
14 December 1990, was also initiated by resolution 1 of the Seventh Congress
and developed by the Committee on Crime Prevention and Control as well as
interregional and regional preparatory meetings for the Eighth Congress. 5/
Special consideration was given to the following issues: scope of applica-~
tionj refusal of assistance; contents and execution of a request; protection
of confidentiality; obtaining of evidence; availabilty of persons in custody
and other persons to give evidence or assist in investigations; safe conduct;
provision of documents; and search and seizure.

The Model Treaty seeks to enhance mutual assistance in criminal matters
between Member States in order to cope with serious transnational .criminality.
The asgistance may involve arrangements, subject to appropriate safeguards,
for prisoners and other persons to travel from a State to a foreign country,
at that country's request, and vice versa, to give evidence in c¢riminal pro-
ceedings or to assist in a criminal investigation.

The Model Treaty also sets forth which authorities can request assistance
and how they should deal with such requests. It lays down procedures and
specifies which types of requests are acceptable and which can be refused.
Assistance may be refused, inter alia, if the requested State is of the opinion
that the assistance would prejudice its sovereignty, security, public order or
other essential public interest; if the assistance would be incompatible with
the requested State's lawj; and if the act would be an offence only under
military law.

Further, the Treaty provides guarantees for the safe conduct of persons
required to give information or evidence and specifies that all publicly
available records and documents should be provided.




- 34 -

An Qptional Protocol to the Model Treaty provides that States could also
develop mutual assistance in connection with the seizure of the proceeds of
crime, foreign forfeiture registration, pecuniary penalties and restraining
orders; warrants in relation to goods and property that are the proceeds of
crime; applications for interim restraining orders pending registration of
corresponding foreign orders; and application for monitoring and production
orders in relation to accounts in financial institutions and documents
relevant to the money trail. The Protocol also provides for requested States
to ascertain whether any proceeds of alleged crimes are located within its
jurisdiction.. To this effect, the State should endeavour to trace assets,
investigate financial dealings and obtain other evidence that may help to
secure the recovery of the proceeds of crime. ~The results of inquiries should
be passed back to the requesting State.  That State should, to the extent
permitted by its law, give effect to or permit enforcement of a final order
forfeiting or confiscating the proceeds.

The Model Treaty on the Transfer of Proceedings in Criminal Matters,
adopted by the General Assembly in its resolution 45/118 of 14 December 1990,
outlines a framework for States to process criminal cases more effectively.
Following resolution 12 of the Seventh Congress, the Model Treaty was elabor-
ated by the Committee on Crime Prevention and Control, the interregional and
regional preparatory meetings for the Eighth Congress and the International
Expert Meeting on the United Nations and lLaw Enforcement, held at Baden,
Austria. 6/ Primary importance is accorded to the interests of the States
involved, while the interests of both the suspected offenders and the victims
are also taken into consideration. The most frequent field of application for
such a treaty would be when the accused has returned to his or her State of
nationalifty and an extradition request would be futile since that State refuses
to extradite nationals.

The Model Treaty specifies that proceedings can only be transferred when
the act in question is a crime in both States concerned (principle of dual
criminality). It stipulates that the requested State may refuse acceptance of
a request for proceedings if the suspected person is not a national of, or
ordinarily resident in, the requested State; if the act is an offence only
under military law; if the offence is connected with taxes, duties, customs or
exchange regulations; or for an act the requested State considers a political
offence.

The Model Treaty states that the suspected person or his legal representa-
tive or close relatives may express their interest in the transfer. The rights
of the victim should also be respected, in particular his right to restitution
or compensation. If such claims would not have been completed before the pro-
ceedings are transferred, they could also be moved. States that request a
transfer are required to stop prosecution within their own jurisdictions. The
requested State may, upon receipt of the request, initiate provisional
measures such as detention and seizure.

The Model Treaty for the prevention of crimes that infringe on the
cultural heritage of peoples in the form of movable property is intended to

assist Member States in the development of similar bilateral or multilateral
agreements in this area.

The Economic and Social Council, in its resolution 1989/62 of 24 May 1989,
decided that the topics of transnational crimes against the cultural patrimony
of countries should be considered by the Eighth Congress in order to explore
the possibilities of formulating comprehensive policies of internmational
cooperation for the prevention vf such offences, including the imposition of
sanctions. The Model Treaty was elaborated in cooperation between the United
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Nations, United Nations Educational, Scientific and Cultural Organization, the
United Nations regional and interregional institutes for the prevention of
crime and the treatment of offenders as well as other organizations and experts
from different regions. The draft, informally considered by the Committee on
Crime Prevention and Control at its eleventh session, was further revised in

an expert group meeting held at Chicago in 1990 7/ and adopted by the Eighth
Congress with some modification.

States parties to such a Treaty are expected to prohibit the import of
stolen cultural property or property that is illicitly exported from the other
State party. Each State party would legislate to prevent persons and institu-
tions within its territory from entering into internatiomal conspiracies with
respect to movable cultural property. A State party would also introduce a
system to legally export cultural property through the issuance of a certifi-
cate of export; and undertake to recover and return, at the request of the
other State party, any movable cultural property that had been illegally
acquired.

Sanctions would be imposed on persons or institutions responsible for the
illicit import or export of cultural property, those who knowingly acquire or
deal in stolen or illicitly imported cultural property, and on those that
enter into international conspiracies to obtain, export, or import movable
cultural property by illicit means.

Requests for recovery should be made through diplomatic channels. All
expenses incidental to the return and delivery of the property are to be borne
by the requesting party, and no one would be entitled to claim any compensa-
tion from the returning State. While the requesting State may pay fair com-
pensation to anyone who acquired the property. in good faith, it would not be
required to compensate anyone who may have participated in an illegal export
of the property.

The Model Treaty also provides that each State party should provide
information concerning its stolen movable cultural property to an international
data base agreed upon between the States parties. It may be recalled, in this
connection, that the Eighth Congress adopted a resolution entitled "Use of
automated information exchange to combat c¢rimes against movable cultural
property" in which it requested the Secretary-General to make arrangements, in
cooperation with Member States, intergovernmental and non-governmental and
other organizations, for the establishment of national and international data
bases that would be used for the purposes of preventing and combating crime
against cultural heritage. 1/

Notes

1/ Report of the Eighth Congress (A/CONF.144/28).

2/ TFor Model Treaties, see Clark, '"Crime: The UN agenda on. international
cooperation in the criminal process', 15 Nova Law review 475 (1991).

3/ A/CONF.L44/IPM.2.

4/ The first draft of the model treaty was submitted by Prof. Cherif
Bassiouni to the Interregional Preparatory Meeting. (See A/CONF.144/IPM.1.)

5/ The first draft of the model treaty was submitted by the Australian
Government to the Interregional Preparatory Meeting. (See footnote 4 above.)

6/ Report of the International Expert Meeting on the United Nations and
Law Enforcement; the role of criminal justice and law enforcement agencies in
the maintenance of public safety and social peace, Baden, Austria, 16-19
November 1987.

I/ A/CONF.144/L.2.
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[6] Prevention and control of organized crime

The Eighth United Nations Congress on the Prevention of Crime and the
Treatment ¢of QOffenders,

Recognizing that the growing threat of organized crime, with its highly
destabilizing and corrupting influence on fundamental social, economic and
political institutions, represents a challenge demanding accrued and more effective
international co-operation,

Recalling that the Milan Plan of Action, 202/ adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders,
recommended that it was imperative to launch a major effort to control and
eventually eradicate the destructive phenomena of illicit drug traffic and abuse
and of organized crime,

Recalling also that the Seventh Congress, in its resolution 1, 203/
recommended that the Committee on Crime Prevention and Control should be requested
to develop a comprehensive framework of guidelines and standards that would assist
Governments in the development of measures to deal with organized crime at the
national, regional and international levels,

Recalling further that the General Assembly, in its resolution 40/32 of
29 November 1985, approved the Milan Plan of Action as a useful and effective means
of strengthening international co-operation in the field of crime prevention and
criminal justice, and endorsed the othe: resolutions adopted unanimously by the
Seventh Congress,

Noting that the General Assembly, in its resolutions 41/107, 42/59 and 43/99,
of 4 December 1986, 30 November 1987 and 8 December 1988, respectively, as well as
the Economic and Social Council, in its resolutions 1986710 and 1987/53 of
21 May 1986 and 28 May 1987, respectively, urged Member States to accord priority,
inter alia, to the implementation of the recommendations contained in the Milan
Plan of Action, :

Recalling the provisions set forth in the United Nations Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 204/ adopted in
1988,

Recognizing that illicit trafficking in narcotic drugs and psychotropic
substances is a criminal activity and that its suppression requires a high priority
and concerted action at the national, regional and international levels by all
States, including rapid ratification of, and accession to, the United Nations
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,

202/ Seventh United Nations Congress ..., chap. I, sect. A.
2037 1Ibid., sect. E.

204/ E/CONF.82/15 and Corr.2.
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Noting also that the Economic and Social Council, in its resolution 1989/70 of
24 May 1989, called upon Governments, international organizations and interested
non-governmental organizations to co-operate with the Committee on Crime Prevention
and Control in giving special attention to promoting international co-operation in
combating organized crime,

Noting further that the General Assembly, in its resolution 44/72 of
8 December 1989, reaffirmed the continued validity of the Milan Plan of Action and
requested the Eighth Congress, inter alia, to propose viable control measures aimed
at eradicating the activities of organized crime,

1. Adopts the Guidelines contained in the annex to the present resolution as
valuable recommendations for national and international action against organized
crime;

2. Urges Member States to give favourable consideration to their
implementation at both national and international levels, as appropriate;

3. Invites Member States, on request, to make available to the
Secretary-General the provisions of their legislation relating to money laundering,
to tracing, ‘monitoring and forfeiture of the proceeds of crime, the monitoring of
large-scale cash transactions and other measures enabling these to be made
available to such Member States desiring to enact or further develop legislation in
these fields.

ANNEX

Guidelines for the prevention and control of organized crime
A. National measures

Preventive strategies

1. Raising public awareness and mobilizing public support are important elements
of any preventive action. Education and promotional programmes and the process of
public exposure have heen successful in changing community attitudes and in
enlisting public support. Measures of this kind can help to counter public revenue
fraud and can be further developed and utilized on a systematic basis by targeting
areas of special social and economic harm to the community and by enlisting the
co-operation of the mass media in playing a positive role.

2. Research into the structure of organized crime and the evaluation of the
effectiveness of existing countermeasures should be encouraged, since it can
contribute to the establishment of a more informed basis for prevention
programmes. For example, research in relation to corruption, its causes, nature
and effect, its links to organized crime and anti-corruption measures is a
prereguisite to the development of preventive programmes.

3. Possible devices to prevent or minimize the impact of organized crime should
be continuously explored. While the whole question of crime prevention is an
underdeveloped area in many countries, specific measures in a number of spheres
have been effective. Detailed programmes that are designed to place obstacles in
the way of a potential offender, reduce opportunities for crime and make its
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commission more conspicuous should be encouraged. Fraud control programmes
represent a significant and positive step in this direction. Other measures
include risk analysis to assess vulnerability to fraud, control strategies in
relation to such areas as systems and procedures, management and the supervision of
staff, physical security, information and intelligence, computers, investigative
strategies and training programmes. The creation of anti-corruption agencies or
similar mechanisms should also be pursued. Crime impact studies and the
identification of criminogenic factors of new development programmes would provide
opportunities for the adoption of remedial and preventive measures at the planning
stage.

4. Improvements in the efficiency of law enforcement and criminal justice are
important preventive strategies based on more efficient and fair processes that act
as a deterrent to crime and strengthen guarantees of human rights. Planning
processes designed to integrate and co-ordinate relevant criminal justice agencies
that often operate independently of each other, as stressed in the Guiding
Principles for Crime Prevention and Criminal Justice in the Context of Development
and a New International Economic Order, 205/ will also serve as a deterrent to
crime.

5. Better training to upgrade skills and professional qualifications of law
enforcement and judicial personnel should be undertaken to improve effectiveness,
consistency and fairness in national criminal justice systems. Regional and joint
training programmes should be developed in order to exchange information on
successful techniques and new technology.

6. The efforts of drug-producing countries aimed at the eradication of the
illicit production and processing of drugs should be recognized and supported. In
particular, developed countries should grant adequate technical and financial
assistance for the implementation of crop substitution programmes. The latter
should also increase their efforts to achieve a radical reduction in illicit drug
demand and consumption within their national borders.

Criminal legislation

7. Legislation should be encouraged that defines new offences with respect to
money laundering and organized fraud and the offence of opening and operating
accounts under a false name. Computer crime is another area that requires
consideration. 1In addition, there is a need for reform in civil, fiscal and
regulatory legislation that relates to the control of organized cerime. Information
on significant innovations that have occurred in recent years should be widely
shared through the United Nations, with a view to facilitating the development of a
solid basis for the harmonization of criminal law dealing with organized crime.

8. Forfeiture of the proceeds of crime represents one of the most significant
recent developments. Measures which States could consider in this context might
include the following: provision for the freezing or withholding, and the
confiscation or forfeiture, of property used in, or derived from, the commission of
an offence; and orders for pecuniary penalties representing a court assessment of
the monetary value of the benefit derived by the offender from the commission of

205/ Seventh United Nations Congress ..., chap. I, sect. B.
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the offence. Viable remedies that have been developed in several countries on
those matters should be brought, in a systematic way, to the attention of other
interested countries, with a view to their more widespread utilization., The final
disposition of property forfeited by one country, at the regquest of another, may be
made subject to bilateral arrangements.

Criminal investigation

9. Attention should be focused on new methods of criminal investigation and the
techniques developed in various countries of "following the money trail”.
Important in this context are the following: orders requiring financial
institutions to provide all the information necessary to follow the money trail,
including details of accounts belonging to a particular person, and orders
requesting them to report suspect or unusual cash transactions to the appropriate
authorities. Banks and other financial institutions should not resort to the
principle of sacrecy once there exists a judicial order issued by the competent
judicial authority.

10. The interception of telecommunications and the use of electronic surveillance
are also a relevant and effective procedure, subject to human rights
considerations.

11. Schemes for the protection of witnesses against violence and intimidation are
becoming increasingly important in the criminal investigation and trial process and
in enforcement efforts against organized crime. These procedures include the
provision of ways of shielding the identity of witnesses from the accused and his
lawyer, protected accommodation and physical protection, relocation and monetary
support.

Law enforcement and criminal justice adminigtration

12. Law enforcement plays a crucial role in programmes against organized crime.
It is important to ensure that law enforcement agencies have adequate powers,
subject to proper human rights safeguards. Consideration should be given to the
necessity of establishing a specialized interdisciplinary agency to deal
specifically with organized crime.

13. Major emphasis should also be placed on the application of technical and
organizational measures designed to increase the effectiveness of the investigative
and sentencing authorities, including prosecutors and the judiciary. Furthermore,
courses on professional ethics should be incorporated into the curricula of law
enforcement and judicial training institutions. Some of the instruments developed
by the United Nations could be used for this purpose, such as the Basic Principles
on the Independence of the Judiciary 206/ and the Code of Conduct for Law
Enforcement Officials. 207/

206/ Ibid., sect. D.

207/ General Assembly resolution 34/169, annex.
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B. International co-operation

14. The transnational dimensions of organized crime require the urgent development
of new and effective co-operative arrangements on a more comprehensive basis. The
exchange of information between relevant agencies of Member States is also an
important activity that needs to be strengthened and developed further,

15. Governments should vigorously support all useful initiatives by countries and
international institutions to combat illicit drug-trafficking, and should warn

others of the imminent danger represented
combating organized crime on the basis of
consistent and continuous global efforts,
data and operational resources, should bhe

by it. All countries must be involved in
shared concern. In this respect,
combining the exchange of the necessary
encouraged and undertaken.

16. Model legislation for the forfeiture of the proceeds of crime should be
developed and implemented.

17. Specific strategies and methods should be developed for erecting stronger
barriers between legitimate financial markets and the market in illegally acquired
capital.

18. Technical co-operation in its various forms, with expanded advisory services,
should be strengthened in order to share common experiences and innovations and to
assist countries in need. International, regional and subregional conferences
bringing together members of the law enforcement, prosecution and judicial
authorities should be encouraged.

19. Modern technological advances should be used in the area of passport and
travel controls, and efforts should be encouraged to monitor and identify cars,
boats and aircraft used in transnational theft or transfer, or for illicit
trans-shipments.

20. Data bases containing law enforcement, financial and offenders' records should
be established or expanded with due regard for the protection of privacy.

21. Mutual assistance, the transfer of criminal proceedings and the enforcement of
criminal judgements, including confiscation and forfeiture of illegal assets, as
well as extradition procedures, should receive priority attention.

22. Comparative research and data collection related to issues of transnational
organized crime, its causes, its links to domestic instability and other forms of
criminality, as well as its prevention and control, should be supported.

23. The United Nations regional and interregional institutes for crime prevention
and control and the intergovernmental and non-governmental organizations concerned
should give increased attention to the issue of organized crime.

24. The United Nations Development Programme and other funding agencies of the
United Nations system, as well as Member States, should be urged to strengthen
their support for national, regional and international programmes addressed to the
prevention and control of organized crime.
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[71 . Terrorist criminal activities

The Eighth United Nations Congress on the Prevention of Crime_and the
Treatment of Offenders,

Aware of the grave menace that national and international terrorist criminal
activities pose to social and political stability and to the lives of countless
human beings,

Concerned by the rapid internationalization of these criminal operations,

Convinced that the trend towards the internationalization of terrorist
activities makes imperative an appropriate internationally co-ordinated response of
global dimensions,

Recalling that in the Milan Plan of Action 208/ the Seventh United Nations
Congress on the Preveation of Crime and the Treatment of Offenders affirmed that
priority must be given to combating terrorism in all its forms, including, when
appropriate, co-ordinated and concerted action by the international community,

Recalling also that the Seventh Congress, in its resolution 23, 203/ requested
that the Committee on Crime Prevention and Control should consider the development
of recommendations for international action to strengthen law enforcement measures,
in¢luding extradition procedures and other arrangements for legal assistance and
co-operation, with respect to offences of a terrorist nature,

Noting that the General Assembly, in its resolution 40/32 of 29 November 1985,
approved the Milan Plan of Action as a useful and effective means of strengthening
international co-operation in the field of crime preveantion and criminal justice,
and endorsed the other resolutions adopted unanimously by the Seventh Congress,

Noting further that the General Assembly, in its resolutions 41/107, 42/59 and
43799 of 4 December 1986, 30 November 1987 and 8 December 1988, respectively, as
well as the Economic and Social Council, in its resolutions 1986/10 and 1987/53 of
21 May 1986 and 28 May 1987, respectively, urged Member States to accord priority,
inter alia, to the implementation of the recommendations contained in the Milan
Plan of Action,

Aware that the General Assembly, in its resolution 44/72 of 8 December 1989,
reaffirmed the continued validity of the Milan Plan of Action and requested the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, inter alia, to propose viable control measures for combating terrorist
criminal activities,

Recalling the concern about, and condemnation of, terrorism expressed by the
General Assembly in its resolutions 3034 (¥XVII), 31/102, 32/147, 34/145, 36/109,
387130, 40/61, 42/59 and 44/29 of 18 September 1972, 15 December 1976,

16 December 1977, 17 December 1976, 10 December 1981, 19 December 1983,
9 December 1985, 30 November 1987 and 4 December 1989, respectively,

208/ Seventh United Nations Congress ..., chap. I, sect. A.

209/ 1bid., sect. E.
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Recalling also General Assembly resolution 427159 of 7 December 1987, in which
the Assembly, inter alia, recognized that the effectiveness of the struggle against
terrorism could be enhanced by the establishment of a generally agreed definition
of international terrorism,

1. Agrees that the text of the following annex represents valuable guidance
for appropriate, co-ordinated and concerted action agalnst international terrorism
at both the national and the international level;

2. Urges Member States to give favourable consideration to following this
guidance at both the national and the international level.

ANNEX

Measures against international terrorism
A. Definition

1. Since the first study 210/ of international terrorism was conducted by
the United Nations in 1972, the international community has been unable to arrive
at a universally agreed meaning of what is included in the term "international
terrorism". Nor has it reached sufficient general agreement on the measures needed
to prevent and control the harmful manifestations of acts of terrorist violence.

2. Without prejudice to the discussion of the subject in the General
Assembly of the United Nations and until such time as a universally acceptable
definition of international terrorism is agreed, it would be useful to work with a
view to identifying behaviour that the international community regards as
unacceptable and that requires the application of effective preventive and
repressive measures that are consistent with the recognized principles of
international law.

3. Furthermore, the international community should understand better the
underlying causes that bring about such conduct in order to develop measures for
its prevention and control.

B. Identification of the problems

4, Existing international norms may not in certain areas be sufficient to
control all forms and manifestations of terrorist violence. Among the issues of
concern are: State policies and practices that may be considered by other States
as constituting a violation of international treaty obligations; the absence of

210/ Measures to prevent international terrorism which endangers or takes
innocent human lives or jeopardizes fundamental freedoms, and study of the
underlying causes of those forms of terrorism and acts of violence which lie in
misery, frustration, grievance and despair and which cause some people to sacrifice
human lives, including their own, in an attempt to effect radical changes: Study
prepared by the Secretariat in accordance with the decision taken by the Sixth
Committee at its 1314th meeting, on 27 September 1972 (A/C.6/418).
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specific norms on State responsibility regarding the failure to carry out existing
international obligations; the abuse of the privilege of diplomatic immunity and
the diplomatic pouch; the absence of norms concerning the responsibility of States
for acts not prohibited by international law; the absence of internatiocnal
regulation and control of the traffic and trade in arms; the inadequacy of
international mechanisms for the peaceful resolution of conflicts and for the
enforcement of internationally protected human rights; the lack of universal
acceptance of the principle of aut dedere aut iudicare; and the shortcomings of
international co-operation in the effective and uniform prevention and control of
all forms and manifestations of terrorist violence.

C. International co-operation for the effective and uniform
prevention and control of terrorism

5. Effective measures for international co-operation in the prevention of
terrorist violence should be developed at the international, regional and bilateral
levels. These include: co-operation between law enforcement agencies, prosecution
authorities and the judiciary; increasing integration and cc-cperation within the
various agencies responsible for law enforcement and criminal justice, with due
regard to fundamental human rights; inclusion of modalities of inter-State
co~operation in penal matters at all levels of enforcement and criminal justice;
increasing education and training of law enforcement personnel with regard to crime
prevention and modalities of international co-operation in penal matters, including
the development of specialized courses on international criminal law and
comparative penal law and procedures, as a part of legal education as well as
professional and judicial training:; and the development of both general educational
and public awareness programmes through the mass media in order to enlighten the
public on the dangers of terrorist violence.

D. Jurisdiction

6. Greater uniformity in the laws and practices of States concerning
criminal jurisdiction should be encouraged, while over-extension of national
jurisdiction should be avoided in order to prevent unnecessary legal conflicts
between States.

7. Jurisdictional priorities should be established giving territoriality the
first priority.

E. Extradition

8. States should endeavour to develop and implement effectively
international extradition treaties, be they part of multilateral conventions,
regional conventions or bilateral agreements.

9. The political offence exception should not be a bar to extradition for
crimes of terrorist violence under existing international conventions, except in
cases when the requested State undertakes to submit the case to its competent
authorities for the purpose of prosecution or transfers the proceedings to another
State to conduct the prosecution.
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10. States are encouraged to rely on existing extradition provisions in
multilatera: treaties whenever there is an absence of bilateral treaties.

11. Member States are encouraged to extend their bilatesral extradition
relationships using as a basis for negotiations the Model Tresaty on Extradition
elaborated by the United Nations and adopted by the Eighth Congress on the
Prevention cof Crime and the Treatment of Offenders. In addition, Member States
could also consider elaborating multilateral conventions on extradition to remove
gaps and locrholés in existing treaties and current extradition procedures.

12. Voluntary return subject to appropriate judicial guarantees, should be
encouraged.

F. Mutual assistance and co-operation

13. The prevention and control of terrorist violence depends on effective
mutual co-operation and assistance between States in securing evidence with respect
to the prosecution or extradition of the offenders.

14. States are encouraged to lend each other the widest possible mutual
assistance ard co-operation in penal matters, subject to respect for
internationally recognized human rights, and to rely on the provisions of
multilateral treaties and specific regional and bilateral agreements. To achieve
this end, the model treaty on mutual assistance in criminal matters constitutes a
basis for strengthened international co-operation.

G. Non-applicability of defence

15. Defence based on obedience to superior orders, or acts of State, or
immunities granted for the commission of the crime should not apply with respect to
persons who have violated international conventions prohibiting acts of terrorist
violence.

H. n of

16. Resort to practices of terrorist violence supported, carried out or
acquiesced in by States should be more effectively curbed by the international
community, and the United Nations should develop mechanisms for the control of such
conduct, particularly through the strengthening of United Nations machinery for the
preservation of peace and security and the protection of human rights.

17. Measures by the international community to curb terrorism that is
supported, carried out or acquiesced in by States should be encouraged.

I. -Targets of high vulnerability

18. A study concerning the feasibility of the development of an international
convention that would enhance the protection of targets that are particularly
vulnerable, the destruction of which would cause great harm to populations or cause
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severe damage to society, such as hydroelectricity or nuclear facilities, should be
undertaken. :

19. The United Nations should assist any country that suffers from terrorism
or from the presence of terrorist organizations on its territory to put an end to
that phenomenon. -

J. Control of weapons, ammunition and explosives

20. States should develop appropriate national legislation for the effective
control of weapons, ammunition and explosives and other dangerous materials that
find their way into the hands of persons who could use them for the purposes of
térrorism,

21. International regulations on the transfer, import, export and storage of
such objects should be developed so that customs and border controls can be
harmonized to prevent their transnational movement, except for established lawful
purposes.

K. Protection of the judiciary and of criminal
justice personnel

22. States should adopt measures and policies aimed at the-effective
protection of the judiciary and of criminal justice personnel, including jurors and
lawyers involved in trials of terrorism cases, and should also co-operate between
themselves in the implementation of such measures.

L. Protection of victims
23. States should establish appropriate mechanisms for the protection, and
introduce relevant legislation as well as allocate sufficient resources for the
assistance and relief, of victims of terrorism, in accordance with the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power. 211/

24. International exchange of experiences concerning the subject referred to
in the previous paragraph should be encouraged.

M. Protection of witnesses

25. States should adopt measures and policies aimed at the effective
protection of witnesses of terrorist acts.

26. States with experience in the field of witness protection programmes
should consider lending-&ssistance to other States contemplating similar programmes.

211/ Seventh United Nations Congress ..., chap. I, sect. C.
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N, Treatment of offenders

27. States should endeavour to diminish existing disparities of sentencing in
the field of terrorist offences. A

28. Persons charged with, or convicted of, terrorist offences, must be
treated without discrimination and in accordance with internationally recognized
human rights standards and norms, such as enunciated in the Universal Declaration
of Human Rights, 212/ the International Covenant on Civil and Political Rights,
213/ the Slavery Convention, 214/ the Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, 215/
the Abolition of Forced Labour Convention, 215/ the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment 216/ and the Standard
Minimum Rules for the Treatment of Prisoners. 217/

O. Role of the mass media

29, States should consider the development of guidelines for the mass media
or encourage the establishment of voluntary guidelines to control the following:
sensationalizing and justifying terrorist violence; disseminating strategic
information on potential targets; and disséeminating tactical information while
terrorist acts are taking place, thereby possibly endangering the lives of innocent
civilians and law enforcement personnel or impeding effective law enforcement
measures to prevent or control such acts and to apprehend the offenders. These
guidelines are in no way intended to restrict the internationally recognized basic
human right of freedom of speech and information or to encourage interference in
the domestic affairs of other States.

P. Codification of international criminal law and creation
of an international criminal court

30. The work of the International Law Commission on codification of aspects

of international criminal law should be encouraged. The Committee on Crime
Prevention and Control should have an opportunity to present its views.

212/ General Assembly resolution 217 A (III).
213/ General Assembly resolution 2200 A (XXI), annex.

214/ General Assembly resolution 794 (VIII).

215/ See Human Rights: A Compilation of International Instruments (United

Nations publication, Sales No. E.88.XIV.l), sect. F.
216/ General Assembly resolution 39/46, annex.

217/ Human Rights; A Compilation ..., sect. G.
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31. The International Law Commission should be encouraged to continue to
explore the possibility of establishing an international criminal court or some
other international mechanism to have jurisdiction over persons who have committed
offences {including offences connected with terrorism or with illicit trafficking
in narcotic ‘drugs or psychotropic substances), in accordance with General Assembly
resolution 44/39 of 4 December 1989. Similarly., and in the light of the report
that the International Law Commission will submit on this particular subject to the
General Assembly at its forty-fifth session, the possibility might be considered of
establishing an international criminal court or appropriate mechanism with each and
all of the procedural and substantive arrangements that might guarantee both its
effective operation and absolute respect for the sovereignty and the territorial
and political integrity of States and the self-determination of peoples. States
could also explore the possibility of establishing separate international criminal
courts of regional or sub-regional jurisdiction in which grave international
crimes, and particularly terrorism, could be brought to trial and the incorporation
of such courts within the United Nations system.

Q. Enhancing the effectiveness of international co-operation

32.  The United Nations, in co-operation with specialized agencies such 55 the
International Civil Aviation Organization, the International Maritime Organization,
and the International Atomic Energy Agency, should prepare periodic reports on
compliance with existing international conventions, including detailled reporting on
incidents and cases (arrest, prosecution, adjudication and sentencing), to be made
available for international circulation.

33. States that are signatories to international conventions prohibiting
terrorist wviolence are urged to ratify those conventions at the earliest
opportunity and to take effective measures to enforce their provisions.

34. States that are not signatories to international conventions prohibiting
terrorist violence are urged to accede to such conventions at the earliest
opportunity and to take effective measures to enforce their provisions.

35. States are urged to sign and ratify the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation and the Protocol for the
Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on. the
Continental Shelf, adopted by the conference of the International Maritime
Organization, held at Rome in 1988, and the Protocol for the Suppression of
Unlawful Acts of Violence at Airports Serving International Civil Aviation, adopted
by the International Conference on Air Law, which was convened by the International
Civil Aviation Organization at Montreal, from 9 to 24 February 1988.

36. The United Nations should consider developing ways and means of
encouraging prevention policies, strategies and action by States to ensure the
effective implementation of internmational conventions, including enhanced
co-operation at the law enforcement, prosecution and judicial levels.

37. The central role of the United Nations, and in particular of the Crime
Prevention and Criminal Justice Branch, Centre for Social Development and
Humanitactian Affairs of the United Nations Office at Vienna, as well as the .
relevant specialized agencies, should be strengthened in order to fulfil the
above-mentioned objectives and other purposes of the Organization, including the
preservation of peace, the strengthening of world order and the fight against crime
under the rule of law.
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[8] 45/116. Model Treaty on Extradition

The General Assembly,

3

Bearing in mind the Milan Plan of Action, 1/ adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and
approved by the General Assembly in its resolution 40/32 of 29 November 1985,

Bearing in mind also the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order, 2/
principle 37 of which stipulates that the United Nations should prepare model
instruments suitable for use as international and regional conventions and as
guides for national implementing legislation,

Recalling resolution 1 of the Seventh Congress, 3/ on organized crime, in
which Member States were urged, inter alia, to increase their activity at the
international level in order to combat organized crime, -including, as appropriate,
entering into bilateral treaties on extradition and mutual legal assistance,

1/ Seventh United Nationg ggngrgég on_the Prevention of Crime and the
Treatment of Offenders, Milan, 26 August-=6 September 1985: report prepared by the

Secretariat (United Nations publication, Sales No. E.86.IV.1), chap. I, sect., A,

2/

-

bid., sect. B.

3/ Ibid., sect. E.
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Recalling also resolution 23 of the Seventh Congress, 3/ on criminal acts of a
terrorist character, in which all States were called upon to take steps to
strengthen co-operation, inter alia, in the area of extradition,

Calling attention to the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, 4/

Acknowledging the valuable contributions of Governments, non-governmental
organizations and individual experts, in particular the Government of Australia and
the International Association of Penal Law,

Gravely concerned by the escalation of crime, both national and transnational,

Convinced that the establishment of bilateral and multilateral arrangements
for extradition will greatly contribute to the development of more effective
international co-operation for the control of crime,

Conscious of the need to respect human dignity and recalling the rights
conferred upon every person involved in criminal proceedings, as embodied in the
Universal Declaration of Human Rights 5/ and the Intermational Covenant on Civil
and Political Rights, 6/

Conscious that in many cases existing bilateral extradition arrangements are
outdated and should be replaced by modern arrangements which take into account
recent developments in international criminal law,

Recognizing the importance of a model treaty on extradition as an effective
way of dealing with the complex aspects and serious consequences of crime,
especially in its new forms and dimensions,

1. Adopts the Model Treaty on Extradition contained in the annex to the
present resolution as a useful framework that could be of assistance to States
interested in negotiating and concluding bilateral agreements aimed at improving
co-operation in matters of crime prevention and criminal justice;

2. Invites Member States, if they have not yet established treaty relations
with other States in the area of extradition, or if they wish to revise existing
treaty relations, to take into account, whenever doing so, the Model Treaty on
Extradition;

3. Urges all States to strengthen further international co-operation in
criminal justice;

4/ E/CONF.82/15 and Corr.2.
57 Resolution 217 A (IXI).

6/ See resolution 2200 A (XXI), annex.
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4. Requests the Secretary-General to bring the present resolution, with the
Model Treaty, to the attention of Member States;

5. Urges Member States to inform the Secretary-General periocdically of
efforts undertaken to establish extradition arrangements;

6. Requests the Committee on Crime Prevention and Control to review
periodically the progress attained in this field;

7. Also requests the Committee on Crime Prevention and Control, where
requested, to provide guidance and assistance to Member States in the development
of legislation that would enable giving effect to the obligations in such treaties
as are to be negotiated on the basis of the Model Treaty on Extradition;

8. Invites Member States, on request, to make available to the
Secretary-General the provisions of their extradition legislation so that these may
be made available to those Member States desiring to enact or further develop
legislation in this field.

68th plenary meeting
14 December 1990

ANNEX
ﬁgQg;#lgﬁﬂaLsuLﬁgszgdi&igg
The . and the
Desirous of making more effective the co-operation of the two countries in the

control of crime by concluding .a treaty on extradition,

Have agreed as follows:

ARTICLE 1

i i x i

Each Party agrees to extradite to the other, upon request and subject to the
provisions of the present Treaty, any person who is wanted in the requesting State
for prosecution for an extraditable offence or for the imposition or enforcement of
a sentence in respect of such an offence. 7/

1/ Reference to the imposition of a sentence may not be necessary for all
countries.
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ARTICLE 2
E itabl

1. For the purposes of the present Treaty, extraditable offences are offences
that are punishable under the laws of both Parties by imprisonment or other
deprivation of liberty for a maximum period of at least [one/two) year(s), or by a
more severe penalty. Where the request for extradition relates to a person who is
wanted for the enforcement of a sentence of imprisonment or other deprivation of
liberty imposed for such an offence, extradition shall be granted only if a period
of at least [four/six] months of such sentence remains to be served.

2. In determining whether an offence is an offence punishable under the laws of
both Parties, it shall not matter whether:

(a) The laws of the Parties place the acts or omissions constituting the
offence within the same category of offence or denominate the offence by the same
terminology:

(b) Under the laws of the Parties the constituent elements of the offence
differ, it being understood that the totality of the acts or omissions as presented
by the requesting State shall be taken into account.

3. Where extradition of a person is sought for an offence against a law relating
to taxation, customs duties, exchange control or other revenue matters, extradition
may not be refused on the ground that the law of the requested State does not
impose the same kind of tax or duty or does not contain a tax, customs duty or
exchange regulation of the same kind as the law of the requesting State. 8/

4. If the request for extradition includes several separate offences each of
which is punishable under the laws of both Parties, but some of which do not fulfil
the other conditions set out in paragraph 1 of the present article, the requested
Party may grant extradition for the latter offences provided that the person is to
be extradited for at least one extraditable offence.

ARTICLE 3

Man r roun: 1

Extradition shall not be granted in any of the following circumstances:

8/  Some countries may wish to omit this paragraph or provide an optional
ground for refusal under article 4.
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(a) If the offence for which extradition is requested is regarded by the
requested State as an offence of a political nature; 9/

(b) If the requested State has substantial grounds for believing that the
request for extradition has been made for the purpose of prosecuting or punishing a
person on account of that persom's race, religion, nationality, ethnic origin,
political opinions., sex or status, or that that person's position may be prejudiced
for any of those reasons;

(c) 1If the offence for which extradition is requested is an offence under
military law, which is not also an offence under ordinary criminal law;

(@) 1If there has been a final judgement rendered against the. person in the
requested State in respect of the offence for which the person's extradition is
requested;

(e) If the person whose extradition is requested has, under the law of either
Party, become immune from prosecution or punishment for any reason, including lapse
of time or amnesty; 10/

(£) If the person whose extradition is requested has been or would be
subjected in the requesting State to torture or cruel, inhuman or degradin
treatment or punishment or if that person has not received or would not receive the
minimum guarantees in criminal proceedings, as contained in the International
Covenant on Civil and Political Rights, article 14; &/

(g) 'If the judgement of the requesting State has been rendered in absentia,
the convicted person has not had sufficient notice of the trial or the opportunity
to arrange for his or her defence and he has not had or will not have the
opportunity to have the case retried in his or her presence. 11/

9/ Some countries may wish to add the following text: "Reference to an
offence of a political nature shall not include any offence in respect of which the
Parties have assumed an obligation, pursuant to any multilateral convention, to
take prosecutorial action where they do not extradite, or any other offence that
the Parties have agreed is not an offence of a political character for the purposes
of extradition."

10/ Some countries may wish to make this an optional ground for refusal under
article 4.

11/ Some countries may wish to add to article 3 the following ground for
refusal: "If there is insufficient proof, according to the evidentiary standards
of the requested State, that the person whose extradition is requested is a party
to the offence". (See also footnote 14.)
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ARTICLE 4
roun for refusal
Extradition may be refused in any of the following circumstances:

(a) If the person whose extradition is requested is a national of the
requested State. Where extradition is refused on this ground, the requested State
shall, if the other State so requests, submit the case to its competent authorities
with a view to taking appropriate action against the person in respect of the
offence for which extradition had been requested;

(b) If the competent authorities of the requested State have decided either
not to institute or to terminate preoceedings against the person for the offence in
respect of which extradition is requested;

(c) If a prosecution in respect of the offence for which extradition is
requested is pending in the requested State against the person whose extradition is
requested;

(d) If the offence for which extradition is requested carries the death
penalty under the law of the requesting State, unless that State gives such,
assurapce as the requested State considers sufficient that the death penalty will
not be imposed or, if imposed, will not be carried out; 12/

(e) If the offence for which extradition is requested has been committed
outside the territory of either Party and the law of the requested State does not
provide for jurisdiction over such an offence committed outside its territory in
comparable circumstances;

(£) If the offence for which extradition is requested is regarded under the
law of the requested State as having been committed in whole or in part within that
State. 13/ Where extradition is refused on this ground, the requested State shall,
if the other State so requests, submit the case to its competent authorities with a
view to taking appropriate action against the person for the offence for which
extradition had been requested;

(g) If the person whose extradition is requested has been sentenced or would
be liable to be tried or sentenced in the requesting State by an extraordinary or
ad hoc court or tribunal;

12/ Some countries may wish to apply the same restriction to the imposition
of a life, or indeterminate, sentence..

13/ Some countries may wish to make specific reference to a vessel under its
flag or an aircraft registered under its laws at the time of the commission of the
offence.
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(h) If the requested State, while also taking into account the nature of the
offence and the interests of the requesting State, considers that, in the
circumstances of the case, the extradition of that person would be incompatible
with humanitarian considerations in view of age, health or other personal
circumstances of that person.

_ARTICLE 5
Channels of communication and required documents

1. A request for extradition shall be made in writing. The request, supporting
documents and subsequent communications shall be transmitted through the diplomatic '
channel, directly between the ministries of justice or any other authorities
designated by the Parties.

2. A request for extradition shall be accompanied by the following:
{(a) In all cases,

(i) As accurate a description as possiblé of the person sought, together with
any other information that may help to establish that person’'s idgytity,
nationality and location;

(ii) The text of the relevant provision of the law creating the offence or,
where necessary, a statement of the law relevant to the offence and a
statement of the penalty that can be imposed for the offence:

(b) If the person is accused of an offence, by a warrant issued by a court or
other competent judicial authority for the arrest of the person or a certified copy
of that warrant, a statement of the offence for which extradition is requested and
a description of the acts or omissions constituting the alleged offence, including
an indication of the time and place of its commission; 14/

() 1If the person has been convicted of an offence, by a statement of the
offence for which extradition is requested and a description of the acts or
omissions constituting the offence and by the original or certified copy of the
judgement oxr any other document setting out the conviction and the sentence
imposed, the fact that the sentence is enforceable, and the extent to which the
sentence remains to be served;

14/ Countries that require a judicial assessment of the sufficiency of
evidence may wish to add the following clause: "and sufficient proof in a form
acceptable under the law of the requested State, establishing, according to the
evidentiary standards of that State, that the person is a party to the offence”.
(See also footnote 11.)
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(d) 1If the person has been convicted of an offence in his or heér absence, in
addition to the documents set out in paragraph 2 (¢) of the present article, by a
statement as to the legal means available to the person to prepare his or her
defence or to have the case retried in his or her presence;

(e) If the person has been convicted of an offence but no sentence has been
imposed, by a statement of the offence for which extradition is requested and a
description of the acts or omissions constituting the offence and by a document
setting out the conviction and a statement affirming that there is an intention to
impose a sentence.

3. The documents submitted in support of a request for extradition shall be
accompanied by a translation into the language of the requested State or in another
language acceptable to that State.

ARTICLE 6

Simplified extradition procedure

The reqﬁested State, if not precluded by its law, may grant extradition after
receipt of a request for provisional arrest, provided that the person sought
explicitly consents before a competent authority.

ARTICLE 7
Certification and authentication

Except as provided by the present Treaty, a request for extradition and the
documents in support thereof, as well as documents or other material supplied in
response to such a request, shall not require certification or authentication. 15/

ARTICLE 8

Additional information
If the requested State considers that the information provided in support of a
request for extradition is not sufficient, it may request that additional
information be furnished within such reasonable time as it specifies.

15/ The laws of some countries require authentication before documents
transmitted from other countries can be admitted in their courts and, therefore,
would require a clause setting out the authentication required.
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ARTICLE 9
n rr

1. In case of urgency the requesting State may apply for the provisional arrest
of the person sought pending the presentation of the request for extradition. The
application shall be transmitted by means of the facilities of the International
Criminal Police Organization, by post or telegraph or by any other means affording
a record in writing.

2. The application shall contain a description of the person sought, a statement
that extradition is to be requested, a statement of the existence of one of the
documents mentioned in paragraph 2 of article 5 of the present Treaty, authorizing
the apprehension of the person, a statement of the punishment that can be or has
been imposed for the offence, including the time left to be served and a concise
statement of the facts of the case, and a statement of the location, wherée known,
of the person.

3. The requested State shall decide on the application in accordance with its law
and communicate its decision to the requesting State without delay.

4. The person arrested upon such an application shall be set at liberty upon the
expiration of [40) days from the date of arrest if a request for extradition,
supported by the relevant documents specified in paragraph 2 of article 5 of the
present Treaty, has not been received. The present paragraph does not preclude the
possibility of conditional release of the person prior to the expiration of the
{40] days.

5. The release of the person pursuant to paragraph 4 of the present article shall

not prevent rearrest and institution of proceedings with a view to extraditing the
person sought if the request and supporting documents are subsequently received,

ARTICLE 10

Decision on the request
1. The requested State shall deal with the request for extradition pursuant to
procedures provided by its own law, and shall promptly communicate its decision to

the requesting State.

2. Reasons shall be given for any complete or partial refusal of the request.

ARTICLE 11
rrender of th rson
1. Upon being informed that extradition has been granted, the Parties shall,

without undue delay, arrange for the surrender of the person sought and the
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requested State shall inform the requesting State of the length of time for which
the person sought was detained with a view to surrender.

2. The person shall be removed from the territory of the requested State within
such reasocnable period as the requested State specifies and, if the person is not
removed within that period, the requested State may release the person and may
refuse to extradite that person for the same offence.

3. If circumstances beyond its control prevent a Party from surrendering or
removing the person to be extradited, it shall notify the other Party. The two
Parties shall mutually decide upon a new date of surrender, and the provisions of
paragraph 2 of the present article shall apply. i

ARTICLE 12

Postponed or ceonditional surrendex

1. The requested State may, after making its decision on the request for
extradition, postpone the surrender of a person sought, in order to proceed against
that person, or, if that person has already been convicted, in order to enforce a
sentence imposed for an offence other than that for which extradition is squght.

In such a case the requested State shall advise the requesting State accordingly.

2. The requested State may, instead of postponing surrender, temporarily
surrender the person sought to the requesting State in accordance with conditions
to be determined between the Parties.

ARTICLE 13
rrencer

1. To the extent permitted under the law of the requested State and subject to
the rights of third parties, which shall be duly respected, all property found in
the requested State that has been acquired as a result of the offence or that may
be required as evidence shall, if the requesting State so requests, be surrendered
if extradition is granted. ’

2. The said property may, if the requesting State so requests, be surrendered to
the requesting State even if the extradition agreed to cannot be carried out.

3. When the said property is liable to seizure or confiscation in the requested
State, it may retain it or temporarily hand it over.

4. Where the law of the requested State or the protection of the rights of third
parties so require, any property so surrendered shall be returned to the requested
State free of charge after the completion of the proceedings, if that State so
requests.




- 58 -~

ARTICLE 14
Rule of speciality

1. A person extradited under the present Treaty shall not be proceeded against,
sentenced, detained, re-extradited to a third State, or subjected to any other
restriction of personal liberty in the territory of the requesting State for any
offence committed before surrender other than: '

(a) An offence for which extradition was granted;

(b) Any other offence in respect of which the requested State
consents. 16/ Consent shall be given if the offence for which it is requested is
itself subject to extradition in accordance with the present Treaty. 17/

2. A request for the consent of the requested State under the present article
shall be accompanied by the documents mentioned in paragraph 2 of article 5 of the
present Treaty and a legal record of any statement made by the extradited person
with respect to the offence.

3. Paragraph 1 of the present article shall not apply if the person has had an
opportunity to leave the requesting State and has not done so within ([30/45] days
of final discharge in respect of the offence for which that person was extradited
or if the person has voluntarily returned to the territory of the requesting State
after leaving it.

ARTICLE 15

Transit

1. Where a person is to be extradited to a Party from a third State through the
territory of the other Party, the Party to which the person is to be extradited
shall request the other Party to permit the transit of that person through its
territory. This does not apply where air transport is used and no landing in the
territory of the other Party is scheduled.

2. Upon receipt of such a request, which shall contain relevant information, the
requested State shall deal with this request pursuant to procedures provided by its

16/ Some countries may wish to add, as a third case, explicit consent of the
person.

17/ Some countries may not wish to assume that obligation and may wish to
include other grounds in determining whether or not to grant consent.
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own law. The requested State shall grant the request expeditiously unless its
essential’ interests would be prejudiced thereby. 18/

3. The State of transit shall ensure that legal provisions exist that would
enable detaining the person in custody during transit.

4. In the event of an unscheduled landing, the Party to be requested to permit
transit may, at the request of the escorting officer, hold the person in custody
for [48) hours, pending receipt of the transit request to be made in accordance
with paragraph 1 of the present article.

ARTICLE 16
‘Concurrent requests
If a Party réceives requests for extradition for the same person from both the

other Party and a third State it shall, at its discretion, determine to which of
those States the person is to be extradited.

ARTICLE 17

Costs

1. The requested State shall meet the cost of any proceedings in its jurisdiction
arising out of a request for extradition.

2. The requested State shall also bear the costs incurred in its territory in
connection with the seizure and handing over of property, or the arrest and
detention of the person whose extradition is sought. 19/

3.  The requesting State shall bear the costs incurred in conveying the person
from the territory of the requested State, including transit costs.

18/ Some countries may wish to agree on other grounds for refusal, which may
also warrant refusal for extradition, such as those related to the nature of the
offence (e.g. political, fiscal, military) or to the status of the person (e.g.
their own nationals).

19/ Some countries may wish to consider reimbursement of costs incurred as a
result of withdrawal of a request for extradition or provisional arrest.
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ARTICLE 18
Final vision

1. The present Treaty is subject to [ratification, acceptance or approval}). The
instruments of [ratification, acceptance or approval} shall be exchanged as soon as
possible.

2. The present Treaty shall enter into force on the thirtieth day after the day
on which the instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force,
even if the relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice in
writing to the other Party. Such denunciation shall take effect six months
following the date on which such notice is received by the ¢ther Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their
respective Governments, have signed the present Treaty.

DONE at on in the
and languages, [both/all] texts being equally authentic.
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[9] 45/117. Model Treaty on Mutual Assistance in Criminal Matters

The General Assembly,

< . N
Bearing in mind the Milan Plan of Action, 1/ adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and
approved by the General Assembly in its resolution 40732 of 29 November 1985,

Bearing in mind also the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order, 2/
principle 37 of which stipulates that the United Nations should prepare model
instruments suitable for use as international and regional conventions and as
guides for national implementing legislation,

Recalling resolution 1 of the Seventh Congress, 3/ on organized crime, in
which Member States were urged, inter alia, to increase their activity at the
international level in order to combat organized crime, including, as appropriate,
entering into bilateral treaties on extradition and mutual legal assistance,

1/ Seventh United Nation ongre n the Prevention

Treatment of Offenders, Milan, 26 Auqust-6 September 1¢85; report prepared by the
Secretariat. (United Nations publication, Sales No. E.86.1IV.1), chap. I, sect. A.

-t

2/ bid., sect. B,

3/

=

bid., sect. E.




Recalling also resolution 23 of the Seventh Congress, 3/ on criminal acts of a
terrorist character, in which all States were called upon to take steps to
strengthen co-operation particularly, inter alia, in the area of mutual legal
assiistance,

Recalling further the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, 4/

Acknowledging the valuable contributions to the development of a model treaty
on mutual assistance in criminal matters that Govermments, non-governmental
organizations and individual experts have made, in particular the Government of
Australia and the International Association of Penal Law,

Gravely concerned about the escalation of crime, both national and
transnational,

Convinced that the establishment of bilateral and multilateral arrangements
for mutual assistance in criminal matters will greatly contribute to the
development of more effective international co-operation for the control of
criminality,

Conscigus of the need to respect human dignity and recalling the rights
conferred upon every person involved in criminal proceedings, as embodied in the
Universal Declaration of Human Rights 5/ and the International Covenant on Civil
and Political Rights, 6/

Recognizing the importance of a model treaty on mutual assistance in criminal
matters as an effective way of dealing with the complex aspects and serious
consequences of crime, especially in its new forms and dimensions,

1.  Adopts the Model Treaty on Mutual Assistance in Criminal Matters together
with the Optional Protocol thereto, contained in the annex to the present
resolution, as a useful framework that could be of assistance to States interested
in negotiating and concluding bilateral agreements aimed at improving co-operation
in matters of crime prevention and criminal justice;

2. Invites Member States, if they have not yet established treaty relations
with other States in the matter of mutual assistance in criminal matters, or if

they wish to revise existing treaty relations, to take into account, whenever doing
so, the Model Treaty:

4/ E/CONF.82/15 and Corr.2.
5/ Resolution 217 A (III).

67 See resolution 2200 A (XXI), annex.
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3. Urges all States to strengthen further international co-operation and
mutual assistance in criminal justice;

4. Requests the Secretary-General to bring the present resolution, with the
Model Treaty and the Optional Protocol thereto, to the attention of Governments:

5. Urges Member States to inform the Secretary-General periodically of
efforts undertaken to establish mutual assistance arrangements in criminal matters;

6. Requests the.Committee on Crime Prevention and Control to review
periodically the progress attained in this field;

7. Also requests the Committee on Crime Prevention and Control, where
requested, to provide guidance and assistance to Member States in the development
of legislation which would enable giving effect to the obligations which will be
contained in such treaties as are to be negotiated on the basis of the Model Treaty:

8. Invites Member States, on request, to make available to the
Secretary-General the provisions of their legislation on mutual assistance in
criminal matters so that these may be made available to those Member States
desiring to enact or further develop legislation in this field.

68th plenary meeting
14 December 1990

ANNEX
M 1 Tr n_Mutual Agsistance in Criminal Matters
The _, and the
‘Desirous of extending to each other the widest measure of co-operation to

combat crime,

Have agreed as follows:
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ARTICLE 1

Scope of application 7/
1. The Parties shall, in accordance with the present Treaty, afford to each other
the widest possible measure of mutual assistance in investigations or court
proceedings in respect of offences the punishment of which at the time of the
request for assistance, falls within the jurisdiction of the judicial authorities
of the requesting State.

2. Mutual assistance to be afforded in accordance with the present Treaty may
include:

(a) 'Taking evidence or statements from persons;

(h) Assisting in the availability of detained persons or others to give
evidence or assist in investigations:;

(¢) Effecting service of judicial documents:

(d) Executing searches and seizures;

(g) Examining objects and sites;

’(;) Providing information ;nd evidentiary items;

(g) Providing originals or certified copies of relevant documents and
records, including bank, financial, corporate or business records.

3. The present Treaty does not apply to:

(a) The arrest or detention of any person with a view to the extradition of
that person:

(h) The enforcement in the requested State of criminal judgements imposed in
the requesting State except to the extent permitted by the law of the requested
State and the Optional Protocol to the present Treaty:;

(¢) The transfer of persons in custody to serve sentences;

(d) The transfer of proceedings in criminal matters.

1/ Additions to the scope of assistance to be provided, such as provisions
covering information on sentences passed on nationals of the Parties, can bé
considered bilaterally. Obviously, such assistance must be compatible with the law
of the requested State.
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ARTICLE 2 8/
her arran~ements

Unless the Parties decide otherwise, the present Treaty shall not affect
obligations subsisting between them whether pursuant to other treaties or
arrangements or otherwise.

ARTICLE 3
Designati f competen horitsi

Each Party shall designate and indicate to the other Party an authority or
authorities by or through which requests for the purpose of the present Treaty
should be made or received.

ARTICLE 4 9/

Refusal of assistance
1. Assistance may be refused if: 10/

(a) The requested State is of the opinion that the request, if granted. would
prejudice its sovereignty., security, public order (ordre public) or other essential
public interests:

(b) The offence is regarded by the requested State as being of a political
nature;

(¢) There are substantial grounds for believing that the request for
assistance has been made for the purpose of prosecuting a person on account of that
person's race, sex, religion, nationality, ethnic origin or political opinions or
that that person's position may be prejudiced for any of those reasons;

8/ Article 2 recognizes the continuing role of informal assistance between
law enforcement agencies and associated agencies in different countries.

9/ Article 4 provides an illustrative list of the grounds for refusal.

10/ Some countries may wish to delete or modify some of the provisions or
include other grounds for refusal, such as those related to the nature of the
offence (e.g. fiscal), the nature of the applicable penalty (e.g. capital
punishment), requirements of shared concepts (e.g. double jurisdiction, no lapse of
time) or specific kinds of assistance (e.g. interception of telecommunications,
performing deoxyribonucleic-acid (DNA) tests). In particular, some countries may
wish to include as grounds for refusal the fact that the act on which the request
is based would not be an offence if committed in the territory of the requested
State (dual criminality).
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(d) The request relates to an offence that is subject to investigation or
prosecution in the requested State or the prosecution of which in the requesting
State would be incompatible with the requested State's law on double jeopardy
(ne bis in_idem);

" (e) The assistance requested requires the requested State to carry out
compulsory measures that would be inconsistent with its law and practice had the
offence been the subject of investigation or prosecution under its own jurisdiction;

(£f) The act is an offence under militarsy }aw, which is not also an offence
under ordinary criminal law.

2. Assistance shall not be refused solely on the ground of secrecy of banks and
similar f£inancial institutions.

3. The requested State may postpone the execution of the request if its immediate
execution would interfere with an ongoing investigation or prosecution in the
requested State.

4. Before refusing a request or postponing its execution, the requested State
shall consider whether assistance may be granted subject to certain conditions. If
the requesting State accepts assistance subject to these conditions, it shall
complz with them.

5. Reasons shall be given for any refusal or postponement of mutual assistance.

ARTICLE 5

nten fr

.

1. Requests for assistance shall include: 11/

(a) The name of the requesting office and the competent authority conducting
the investigation or court proceedings to which the request relates;

(b) The purpose of the request and a brief description of the assistance
sought;

(c) A description of the facts alleged to constitute the offence and a
statement or text of the relevant laws, except in cases of a request for service of
documents;

(d) -The name and address of the person to be served, where necessary;

11/ This list can be reduced or expanded in bilateral negotiations.
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(e) The reasons for and details of any particular procedure or requirement
that the requesting State wishes to be followed, including a statement as to
whether sworn or affirmed evidence or statements are required;

(£) Specification of any time-limit within which compliance with the request
is desired;

(g) Such other information as is necessary for the proper execution of the
request.

2. Requests, supporting documents and other communications made pursuant to the
present Treaty shall be accompanied by a translation into the language of the
requested State or another language acceptable to that State.

3. If the requested State considers that the information contained in the request
is not sufficient to enable the request to be dealt with, it may request additional
information.

ARTICLE 6

Execution of requests 12/

Subject to article 19 of the present Treaty, requests for assistance shall be
carried out promptly, in the manner provided for by the law and practice of the
requested State. To the extent consistent with its law and practice, the requested
State shall carry out the request in the manner specified by the requesting State.

ARTICLE 7
Return of materjal to the requested State

Any property, as well as original records or documents, handed over to the
requesting State under the present Treaty shall be returned to the requested State
as soon as possible unless the latter waives its right of return thereof.

12/ More detailed provisions may be included concerning the provision of
information on the time and place of execution of the request and requiring the
requested State to inform promptly the requesting State in cases where significant
delay is likely to occur or where a decision is made not to comply with the request
and the reasons for refusal.




- ARTICLE 8 13/

Limitation on use

The requesting State shall not, without the consent of the requested State,
use or transfer information or evidence provided by the requested State for
‘investigations cr proceedings other than those stated in the request. However, in
cases where the charge is altered, the material provided may be used in so far as
the offence, as charged, is an offence in respect of which mutual assistance could
be provided under the present Treaty.

ARTICLE 9
Protection of confidentiality 14/
Upon request:

(a) The requested State shall use its best endeavours to keep confidential
the request ‘for assistance, its contents and its supporting documents as well as
the fact of granting of such assistance. If the request cannot be executed without
breaching confidentiality, the requested State shall so inform the requesting
State, which shall then determine whether the request should nevertheless be
executéds

(b) The requesting State shall keep confidential ‘evidence and information
provided by the requested State, except to the extent that the evidence and
information is needed for the investigation and proceedings described in the
request.

13/ Some countries may wish to omit article B or modify it, e.g. restrict it
to fiscal offences.

14/ Provisions relating to confidentiality will be important for many
countries but may present problems to others. The nature of the provisions in
individual treaties can be determined in bilateral negotiations.




- 69 —

ARTICLE 10

Service of documents 15/

1. The requested State shall effect service of documents that are transmitted to
it for this purpose by the requesting State.

2. A request to effect service of summonses shall be made to a requested State
not less than [...] 16/ days before the date on which the appearance of a person is
required. In urgent cases, the requested State may waive the time requirement.

ARTICLE 11 11/

1. The requested State shall, in conformity with its law and upon request, take
the sworn or affirmed testimony, or otherwise obtain statements of persons or
require them to produce items of evidence for transmission to the requesting State,

2. Upon the request of the requesting State, the parties to the relevant
proceedings in the requesting State, their legal representatives and
representatives of the requesting State may, subject to the laws and procedures of
the requested State, be present at the proceedings.

15/ More detailed provisions relating to the service of documents, such as
writs and judicial verdicts, can be determined bilaterally. Provisions may be
desired for the service of documents by mail or other manner and for the forwarding
of proof of service of the documents. For example, proof of service could be given
by means of a receipt dated and signed by the person served or by means of a i
declaration made by the requested State that service has been effected, with an
indication of the form and date of such service. One or other of these documents
could be sent promptly to the requesting State. The requested State could, if the
requesting State so requests, state whether service has been effected in-accordance
with the law of the requested State. If service could not be effected, the reasons
could be communicated promptly by the requested State to the requesting State.

16/ Depending on travel distance and related arrangements.
17/ Article 11 is concerned with the obtaining of evidence in judicial

proceedings, the taking of a person’s statement by a less formal process and the
production of items of evidence.
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ARTICLE 12
Right or obligation to decline to give evidence

1. A person who is required to give evidence in the requested or requesting State
may-decline to give evidence where either:

(a) The law of the requested State permits or requires that person to decline
to give evidence in similar circumstances in proceedings originating in the
requested State: or

B (b) The law of the requesting State permits or requires that person to
decline to give evidence in similar circumstances in proceedings originmating in the -
requesting State.

2. If a person claims that there is a right or obligation to decline to give
evidence under the law of the other State, the State where that person is present
shall, with respect thereto, rely on a certificate of the competent authority of
the other State as evidence of the existence or non-existence of that right or
obligation.

ARTICLE 13
Availability of persons in custody to give evidence
or to assist in investigations 18/

1. Upon the request of the requesting State, and if the requested State agrees
and its law so permits, a person in custody in the latter State may, subject to his
or her consent, be temporarily transferred to the requesting State to give evidence
or to assist in the investigations,

2. While the person transferred is required to be held in custody under the law
of the requested State, the requesting State shall hold that person in custody and
shall return that person in custody to the requested State at the conclusion of the
matter in relation to which transfer was sought or at such earlier time as the
person's presence is no longer required.

3. Where the requested State advises the requesting State that the transferred
person is no longer required to be held in custody, that person shall be set at
liberty and be treated as a person referred to in article 14 of the present Treaty.

18/ 1In bilateral negotiations, provisions may also be introduced to deal with
such matters as the modalities and time of restitution of evidence and the setting
of a time-limit for the presence of the person in custody in the requesting State.
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ARTICLE 14

Availability of other persons to give evidence
ist in investigations 197

1. The requesting State may request the assistance of the requested State in
inviting a persont

(a) To appear in proceedings in relation to a nriminal matter in the
requesting State unless that person is the person charged; or

(b) To assist in the investigations in relation to a criminal matter in the
requesting State.

2. The requested State shall invite the person to appear as a witness or expert
in proceedings or to assist in the investigations. Where appropriate, the
requested State shall satisfy itself that satisfactory arrangements have been made
for the person's safety.

3. The request or the summons shall indicate the approximate allowances and the
travel and subsistence expenses payable by the requesting State.

4. Upon request, the requested State may grant the person an advance, which shall
be refunded by the requesting State.

ARTICLE 15 20Q/
Safe conduct

1. Subject to paragraph 2 of the present article, where a person is in the
requesting State pursuant to a request made under article 13 or 14 of the present
Treaty:

(a) That person shall not be detained, prosecuted, punished or subjected to
any other restrictions of personal liberty in the requesting State in respect of
any acts or omissions or convictions that preceded the person's departure from the
requested State;

19/ Provisions relating to the payment of the expenses of the person
providing assistance are contained in paragraph 3 of article 14. Additional
details, such as provision for the payment of costs in advance, can be the subject
of bilateral negotiationms.

20/ The provisions in article 15 may be required as the only way of securing
important evidence in proceedings involving serious national and transnational
crime. However, as they may raise difficulties for some countries, the precise
content of the article, including any additions or modifications, can be determined
in bilateral negotiations.
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(b) That person shall not, without that person's consent, be required to give
evidence in any proceeding or to assist in any investigation other than the
proceeding or investigation to which the request relates.

2. Paragraph 1 of the present article shall cease to apply if that person, being
free to leave, has not left the requesting State within a period of [15]
consecutive days, or any longer period otherwise agreed on by the Parties, after
that person has been officially told or notified that his or her presence is no
longer required or, having left, has voluntarily returned.

3. A person who does not consent to a request pursuant to article 13 or accept an
invitation pursuant to article 14 shall not, by reason thereof, be liable to any
penalty or be subjected to any coercive measure, notwithstanding any contrary
statement in the request or summons.

ARTICLE 16
Provision of publicly available documents and other records 21/

1. The requested State shall provide copies of documents and records in so far as
they are open to public access as part of a public register or otherwise, or in so
far as they are available for purchase or inspection by the public.

<

2. The requested State may provide copies of any other document or record under
the same conditions as such document or record may be provided to its own law
enforcement and judicial authorities.

ARTICLE 17
Search and geizure 22/
The requested State shall, in so far as its law permits, carry out requests

for search and seizure and delivery of any material to the requesting State for

evidentiary purposes, provided that the rights of bona fide third parties are
protected.

21/ The question may arise as to whether this should be discretionary. This
provision can be the subject of bilateral negotiations.

22/ Bilateral arrangements may cover the provision of informaticn on the
results of search and seizure and the observance of conditions imposed in relation
to the delivery of seized property.
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ARTICLE 18
Certification an hentication 23/

A request for assistance and the documents in support thereof, as well as
documents or other material supplied in response to such a request, shall not
require rertification or authentication.

ARTICLE 19
Costs 24/

The ordinary costs of executing a request shall be borne by the requested
State, unless otherwise determined by the Parties. If expenses of a substantial or
extraordinary nature are or will be required to execute the request, the Parties
shall consult in advance to determine the terms and conditions under which the
request shall be executed as well as the manner in which the costs shall be borne.

ARTICLE 20

Consultation

The Parties shall consult promptly, at the request of either, concerning the
interpretation, the application or the carrying out of the present Treaty either
generally or in relation to a particular case.

ARTICLE 21
Final provisions

1. The present Treaty is subject to (ratification, acceptance or approval). The
instruments of [ratification, acceptance or approval] shall be exchanged as soon as
possible.

23/ The laws of some countries require authentication before documents
transmitted from other countries can be admitted in their courts, and, therefore,
would require a clause setting out the authentication required.

24/ More detailed provisions may be included, for example, the requested
State would meet the ordinary cost of fulfilling the request for assistance except
that the requesting State would bear (a} the exceptional or extraordinary expenses
required to fulfil the request, where required by the requested State and subject
to previous consultations; (b) the expenses associated with conveying any person to
or from the territory of the requested State, and any fees, allowances or expenses
payable to that person while in the requesting State pursuant to a request under
article 11, 13 or 14; (g) the expenses associated with conveying custodial or
escorting officers; and (d) the expenses involved in obtaining reports of experts.
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2. The present Treaty shall enter into force on the thirtieth day after the day
an which the.instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force,
even if the relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice in
writing to the other Party. Such denunciation shall take effect six months
following the date on which it is received by the other Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their
respective Governments, have signed the present Treaty.

DONE at on in the
and languages, [both/all} texts being equally authentic.

Optional Protocol to the Model Treaty on Mutual Agsistance

in Criminal Matters concerning the proceeds of crime 25/

1. In the present Protocol "proceeds of crime" means any property suspected, or
found by a court, to be property directly or indirectly derived or realized as a
result of the commission of an offence or to represent the value of property and
other benefits derived from the commission of an offence.

2. The requested, State shall, upon request, endeavour to ascertain whether any
proceeds of the alleged crime are located within its jurisdiction and shall notify
the requesting State of the results of its inquiries. In making the request, the
requesting State shall notify the requested State of the basis of its belief that
such proceeds may be located within its jurisdiction.

25/ The present Optional Protocol is included on the ground that questions of
forfeiture are conceptually different from, although closely related to, matters
generally accepted as falling within the description of mutual assistance.

However, States may wish to include these provisions in the text because of their
importance in dealing with organized crime. Moreover, assistance in forfeiting the
proceeds of crime has now emerged as a new instrument in international -
co-operation. Provisions similar to those outlined in the present Protocol appear
in many bilateral assistance treaties. Further details can be provided in
bilateral arrangements. One matter that could be considered is the need for other
provisions dealing with issues related to bank secrecy. An addition could, for
example, be made to paragraph 4 of the present Protocol providing that the
requested State shall, upon request, take such measures as are permitted by its law
to require compliance with monitoring orders by financial institutions. Provision
could be made for the sharing of the proceeds of crime between the Contracting
States or for consideration of the disposal of the proceeds on a case-by-case basis.
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3. In pursuance of a request made under paragraph 2 of the present Protocol, the
requested State shall endeavour to trace assets, investigate financial dealings,
and obtain other information or evidence that may help to secure the recovery of
proceeds of crime.

4. Where, pursuant to paragraph 2 of the present Protocol, suspucted proceeds of
crime are found, the requested State shall upon request take such measures as are
permitted by its law to prevent any dealing in, transfer or disposal of, those
suspected proceeds of crime, pending a final determination in respect of those
proceeds by a court of the requesting State.

5. The requested State shall, to the extent permitted by its law, give effect to
or permit enforcement of a final order forfeiting or confiscating the proceeds of
crime made by a court of the requesting State or take other appropriate action to
secure the proceeds following a request by the requesting State. 26/

6. The Parties shall ensure that the rights of bona fide third partles shall be
respected in the application of the present Protocol.

IN WITINESS WHEREOF, the undersigned, being duly authorized thereto by their
respective Governments, have signed the present Protocol. .

DONE at on in the
and languages, [both/all] texts being equally authentic.

26/ The Parties might consider widening the scope of the present Protocol by
the inclusion of references to victims' restitution and the recovery of fines
imposed as a sentence in a criminal prosecution.
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[10] 45/118. Model Treaty on the Transfer of Proceedings in
Criminal Matters

The General Assembly,

Recalling the Milan Plan of Action, 1/ adopted by the Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders and approved by
the General Assembly in its resolution 40/32 of 29 November 1985,

Recalling also the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order, 2/
principle 37 of which stipulates that the United Nations should prepare model
instruments suitable for use as international and regional conventions and as
guides for national implementing legislation,

Recalling further resolution 12 of the Seventh Congress, 3/ on the transfer of
proceedings in c¢riminal matters, in which the Committee on Crime Prevention and
Control was requested to study the question and to consider the possibility of
formulating a model agreement in this area,

1/ Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Milan, 26 August-6 September 1985: report prepared by the
Secretariat (United Nations publication, Sales No. E.B86.IV.1l), chap. I, sect. A.

1~

2/ bid., sect. B.

3/ Ibid., sect. E.
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Acknowledging the valuable contributions made by Governments, non-governmental
organizations and individual experts to the drafting of a model treaty on the
transfer of proceedings in criminal matters, in particular the International Expert
Meeting on the United Nations and Law Enforcement, held under the auspices of the
United Nations at Baden, Austria, from 16 to 19 November 1987, the Interregional
Preparatory Meeting for the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders on topic V, "United Nations norms and
guidelines in crime prevention and criminal justice: implementation and priorities
for further standard setting" 4/ and the regional preparatory meetings for the
Eighth Congress,

Convinced that the establishment of bilateral and multilateral arrangements
for the transfer of proceedings in criminal matters will greatly contribute to the
development of more effective intermational co-operation aimed at controlling crime,

Conscious of the need to respect human dignity and recalling the rights
conferred upon every person involved in criminal proceedings, as embodied in the
Universal Declaration of Human Rights 5§/ and the International Covenant on Civil
and Political Rights, 6/

Recognizing the importance of a model treaty on the transfer of proceedings in
criminal matters as an effective way of dealing with the complex aspects,
consequences and modern evolution of transnational crime,

1. Adopts the Model Treaty on the Tramsfer of Proceedings in Criminal
Matters, contained in the annex to the present resolution, as a useful framework
that could be of assistance to States interested in negotiating and concluding
bilateral or multilateral treaties aimed at improving co-operation in matters of
crime prevention and criminal justice;

2. Invites Member States, if they have not yet established treaty relations
with other States in regard to transfer of proceedings in criminal matters, or if
they wish to revise existing treaty relations, to take the Model Treaty into
account whenever doing so;

3. Urges Member States to strengthen international co-operation in criminal
justice:;

4. Also urges Member States to inform the Secretary-General periodically of

efforts undertaken to establish arrangements for the transfer of proceedings in
criminal matters;

4/ See A/CONF.144/IPM.5 and Corr.l.
5/ Resolution 217 A (II1).

6/ See resolution 2200 A (XXI), annex.
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5. Requests the Committee on Crime Prevention and Control to conduct
periodic reviews of the progress attained in this field;

6. Requests the Secretary-General to assist Member States, at their request,

in the development of treaties on the transfer of proceedings in criminal matters
and to report regularly thereon to the Committee.

68th plenary meetin
14 December 1890

ANNEX

Model Treaty on the Transfer of Proceedings
in Criminal Matters

The and the

Desirous of further strengthening international co-operation and mutual
assistance in criminal justice, on the basis of the principles of respect for
national sovereignty and jurisdiction and of non-interference in the internal
affairs of States,

Believing that such co-operation should further the ends of justice, the
social resettlement of offenders and the interests of the victims of crime,

Bearing in mind that the transfer of proceedings in criminal matters
contributes to effective administration of justice and to reducing conflicts of
competence,

Avare that the transfer of proceedings ia criminal matters can help to avoid
pre-trial detention and thus reduce the prison population,

Convinced, therefore, that the transfer of proceedings in criminal matters
should be promoted,

Have agreed as follows:

ARTICLE 1

Scope of application

1. When a person is suspected of having committed an offence under the law of a
State which is a Contracting Party, that State may, if the interests of the proper
administration of justice so require, request ancther State which is a Contracting
Party to take proceedings in respect of this offence.

2. For the purpose of applying the present Treaty, the Contracting Parties shall
take the necessary legislative measures to ensure that a request of the requesting
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State to take proceedings shall allow the requested State to exercise the necessary
jurisdiction.
ARTICLE 2
Channels of communications
A request to take proceedings shall be made in writing. The request,
supporting documents and subsequent communication shall be transmitted through

diplomatic channels, directly between the Ministries of Justice or any other
authorities designated by the Parties.

ARTICLE 3

Required documents

1. The request to take proceedings shall contain or be accompanied by the
following information:

(a) The authority presenting the request;

(b) A description of the act for which transfer of proceedings is being
requested, including the specific time and place of the offence:

(c) A statement on the results of investigations which substantiate the
suspicion of an offence;

(d) The legal provisions of the requesting State on the basis of which the
act is considered to be an offence;

(e) A reasonably exact statement on the identity, nationality and residence
of the suspected person.

2. The documents submitted in support of a regquest to take proceedings shall be
accompanied by a translation into the language of the requested State or into
another language acceptable to that State.

ARTICLE 4

Certification and authentication

=5

Subject to national law and unless the Parties decide otherwise, a request to
take proceedings and the documents in support thereof, as well as the documents and
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other material supplied in response to such a request, shall not require
certification or authentication. 7/

ARTICLE 5

Decision on the request

The competent authorities of the requested State shall examine what action to
take on the request to take proceedings in order to comply, as fully as possible,
with the request under their own law, and shall promptly communicate their decision
to the requesting State.

"~ ARTICLE 6

Dual criminality

A request to take proceedings can be complied with only if the act on which
the request is based would be an offence if committed in the territory of the
requested State.

ARTICLE 7
Grounds for refusal

If the requested State refuses acceptance of a request for transfer of
proceedings, it shall communicate the reasons for refusal to the requesting State.
Acceptance may be refused if: 8/

(a) The suspected person is not a national of or ordinary resident in the
requested State;

(b) The act is an offence under military law, which is not also an offence
under ordinary criminal law;

(c) The offence is in connection with taxes, duties, customs or exchange;

1/ The laws of some countries require authentication before documents
transmitted from other countries can be admitted im their courts and, therefore,
would require a clause setting out the authentication required.

87  When negotiating on the basis of the present Model Treaty, States may
wish to,add other grounds for refusal or conditions to this list, relating, for
example, teo the nature or gravity of the offence, to the protection of fundamental
human rights, or to considerations of public order.
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(d8) The offence is regarded by the requested State as being of a
political nature.

ARTICLE 8
The position of the suspected person

1. The suspected person may express to either State his or her interest in
the transfer of the proceedings. Similarly, such interest may be expressed by
the legal representative or close relatives of the suspected person.

2. Before a request for transfer of proceedings is made, the requesting
State shall, if practicable, allow the suspected person to present his or her
views on the alleged offence and the intended transfer, unless that person has
absconded or otherwise obstructed the course of justice.

ARTICLE 9

The rights of the victim

The requesting and requested States shall ensure in the transfer of
proceedings that the rights of the victim of the offence, in particular his or
her right to restitution or compensation, shall not be affected as a result of
the transfer. If a f8ttlement of the claim of the victim has not been reached
before the transfer, the requested State shall permit the representation of
the claim in the transferred proceedings, if its law provides for such a
possibility. In the event of the death of the victim, these provisions shall
apply to his or her dependants accordingly.

ARTICLE 10

Effects of the transfer of proceedings on the reguesting State
(ne bis in idem)

Upon acceptance by the requested State of the request to take proceedings
against the suspected person, the requesting State shall provisionally
discontinue prosecution, except necessary investigatiom, including judicial
assistance to the requested State, until the requested State informs the
requesting State that the case has been finally disposed of. From that date

on, the requesting State shall definitely refrain from further prosecution of
the same offence.
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ARTICLE 11
Effects of the transfer of proceedings on the requested State

1. The proceedings transferred upon agreement shall be governed by the law
of the requested State. When charging the suspected person under its law, the
requested State shall make the necessary adjustment with respect to particular
elements in the legal description of the offence. Where the competence of the
requested State is based on the provision set forth in paragraph 2 of

article 1 of the present Treaty, the sanction pronounced in that, State shall
not be more severe than that provided by the law of the requesting State.

2. As far as compatible with the law of the requested State, any act with a
view to proceedings or procedural requirements performed in the requesting

State in accordance with its law shall have the same validity in the requested
State as if the act had been performed in or by the authorities of that State.

3. The requested State shall inform the requesting State of the decision
taken as a result of the proceedings. To this end a copy of any final
decision shall be transmitted to the requesting State upon request.

ARTICLE 12
Provisional measures

When the requesting State announces its intention to transmit a request
for transfer of proceedings, the requested State may, upon a specific request
made for this purpose by the requesting State, apply all such provisional
measures, including provisional detention and seizure, as could be applied
under its own law if the offence in respect of which transfer of proceedings
is requested had been committed im its territory.

ARTICLE 13

The plurality of criminal proceedings

When criminal proceedings are pending in two or more States against the
same suspected person in respect of the same offence, the States concerned
shall conduct consultations to decide which of them alone should continue the
proceedings. An agreement reached thereupon shall have the consequences of a
request for transfer of proceedings. )
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ARTICLE 14
Costs
Any costs incurred by a Contracting Party because of a trausfer of
proceedings shall not be refunded, unless otherwise agreed by both the
requesting and requested States.

ARTICLE 15

Final provisions

1. The present Treaty is subject to [ratification, acceptance or
approval]. The instruments of [ratification, acceptance or approval] shall be
exchanged as soon as possible.

2, The present Treaty shall enter into force on the thirtieth day after
the day on which the instruments of [ratification, acceptance or approval] are
exchanged.

3. The present Treaty shall apply to requests made after its entry into
force, even if the relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving
notice in writing to the other Party. Such denunciation shall take effect six
months following the date on which it is received by the other Party.

IN WITRESS WHEREOF the undersigned, being duly authorized thereto by
their respective Governments, have signed the present Treaty.

DONE at on in the
and languages, [both/all] texts being equally authentic.
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[11] Model treaty for the prevention of crimes that infringe on the
cultural heritage of peoples in the form of movable property

The Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Recalling the Milan Plan of Action 110/ adopted by the Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders and approved by
the General Assembly in resolution 40/32 of 29 November 1985,

Bearing in mind the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order, 111/
among which principle 37 requires that the United Nations should prepare model
instruments suitable for use as international and regional agreements and as guides
for national jmplementing legislation,

Recalling also resolution ] of the Seventh Congress, 112/ in which Member
States were urged to increase their activity at the international level, in order
to combat organized crime and entering into bilateral assistance treaties,

Noting that the Economic and Social Council, in its resolution 1989/62 of
24 May 1989, decided that the topic of transnational crimes against the cultural
patrimony of countries should be included under item 3 of the provisional agenda of
the Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders in order to explore the possibilities for formulating comprehensive
policies of international co-operation for the prevention of such offences,

Desirous of promoting co-operation to prevent unlawful acts that encroach on
the historical and cultural legacy of peoples,

Bearing in mind that the Convention on the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of Ownership of Cultural Property, 113/
adopted by the United Nations Educational, Scientific and Cultural Organization,
which entered into force on 24 April 1972, establishes in its declarative section
the duty of every State to protect the heritage represented by the cultural

10/ See Seventh United Nations Congress on the Prevention of Crime and the

Treatment of Offenders, Milan, 26 August-6 September 1985 (United Nations
publication, Sales No. E.86.IV.1l), chap. I, sect. A.

4

11/ Ibid., sect. B.

b

12/ 1bid., sect. E.

it

13/ United Nations Educational, Scientific and Cultural Organization, Records
of the General Conference, Sixteenth Session, vol. I, Resolutions, pp. 135-141.

|
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property located on its territory against the dangers of robbery, clandestine
excavation and illiecit export, as well as a commitment to combat these practices by
every available means, particularly with respect to stopping them while in
progress, eliminating their causes and providing the assistance required to secure
the return of the property in question,

Mindful of the declarations and legal instruments that provide, as an
essential undertaking, for the adoption, both nationally and internationally, of
the most effective possible measures for adequately protecting, defending and
recovering cultural property and for combating such acts as may damage or diminish
those riches of an archaeological, historical and artistic nature that represent
the expression of the national character of their respective peoples,

Convinced that the best way of achieving these objectives is through the
co-operation and mutual help that must exist in order to succeed in preventing
crimes against cultural heritage and in returning the property in question to the
countries from which it has been illicitly removed,

Conscious of the need to respect human dignity and recalling the principles
set forth in the Universal Declaration of Human Rights 114/ and the International"
Covenant on Economic, Social and Cultural Rights, as well as in the International
Covenant on Civil and Political Rights, 115/

Recognizing the importance of the model treaty for the prevention of crimes
that infringe on the cultural heritage of peoples in the form of movable property
as a means of preventing crimes of this type and securing the return of property
that has been illicitly remogved,

1. Recomniends that Member States consider the model treaty for the
prevention of crimes that infringe on the cultural heritage of peoples in the form
of movable property, contained in the annex to the present resolution, as a
framework that may be of assistance to interested States in negotiating and drawing
. up bilateral agreements designed to improve co-cperation in the area of crime
prevention and criminal justice;

2. Invites those Member States that have not yet established treaty
relations with other States for the prevention of crimes that infringe on the
cultural heritage of peoples, or that wish to modify these relations if they
already exist, to bear in mind, when so doing, the draft model treaty:

3. Urges all Member States to continue to strengthen international
co-operation and mutual assistance in resolving these problems;

4. Calls upon Member States to inform the Secretary-General periodically of
the efforts made to conclude agreements for the prevention of crimes that infringe
on the cultural heritage of peoples in the form of movable property:

5. Requests the Committee on Crime Prevention and Control to examine
periodically the progress achieved in this area.

114/ General Assembly resolution 217 A (III).

115/ General Assembly resolution 2200 A (XXI), annex.
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ANNEX
Model treaty for the prevention of crimes that infringe

on _the cultural heritage of peoples in the form of
movable property 116/

The ] and

Conscious of the need to co-operate in the field of criminal justice,

Wishing to add to the effectiveness of the co-operation between their two
countrigs in combating criminal activities which involve movable cultural property
through the introduction of measures for impeding illicit transnational trafficking
in movable cultural property whether or not it has been stolen, the imposition of
appropriate and effective administrative and penal sanctions and the provision of a
means for restitution,

Have agreed as follows:

ARTICLE 1

Scope of application and definition 117/

1. For the purposes of this treaty, movable cultural property 118/ shall be
understood as referring to property which, on religious or secular grounds, is
specifically designated by a State Party as being subject to export control by
reason of its importance for archaeology, prehistory, history, literature, art or
science, and as belonging to one or more of the folowing categories:

(a) Rare collections and specimens of fauna, flora, minerals and anatomy, and
objects of paleorntological interest;

(b) Property relating to history, including the history of science and -
technology, military history, and the history of societies and religions, as well
as to the lives of leaders, thinkers, scientists and artists and other national
figures, and to events of national importance;

116/ An alternative title could be "Model treaty concerning crimes relating to
the restitution of movable cultural property".

117/ Suggested alternatives to article 1, paragraph 1, are: (i) "This treaty
covers all items of movable cultural property specifically designated as such by a
State Party, and subject to export control by that State Party.'; or (ii) "This
treaty covers those items of movable cultural property specifically agreed to
between the States Parties as being subject to export control."

118/ The categories follow closely the list contained in article 1 of the
UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property, of 1970. However, this list
may not be exhaustive, and States Parties may wish to add other categories.
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(c) Products of archaeological excavations or discoveries, including
clandestine excavations or discoveries, whether on land or under water:

(d) Elements of artistic or historical monuments or archaeological sites
which have been dismantled;

(e) Anﬁiquities, including tools, ceramics, ornaments, musical instruments,
pottery, inscriptions of all kinds, coins, engraved seals, jewels, weapons and
funerary remains of any description;

(£) Materials of anthropological, historical or ethnological interest;

(g) Property of artistic interest, such as:

(i) Pictures, paintings and drawings produced entirely by hand on any support
and in any material (excluding industrial designs and manufactured
articles decorated by hand);

(ii) Original works of statuary art and sculpture in any material;
{(iii) Original engravings, prints, lithographs and art photographs:
(iv) Original artistic a¢semblages and montages in any material;

(h) Rare manuscripts and incunabula, old books, documents and publications of
special historical, artistic, scientific, literary or other interest, singly or in
collections:

(i) Postage, revenue and similar stamps, either singly or in collections:;

(j) Archives, including phonographic, photographic and cinematographic
archives;

(k) Articles of furniture, furnishings and muscial instruments of more than
100 years of age.

2. This treaty applies to movable cultural property stolen in or illicitly

exported from the other State Party after the coming into force of the treaty. 119/

ARTICLE 2

General principles

1. Each State Party undertakes:

(a) To take the necessary measures to prohibit the import and export of
movable cultural property (i) which has been stolen in the other State Party or
(ii) which has been illicitly exported from the other State Party;:

119/ States Parties may wish to consider providing for a period of limitation
after which the right to request recovery of stolen or illicitly exported movable
cultural property will be extinguished.
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(b) To take the necessary measures to prohibit the acquisition of, and
dealing within its territory with, movable cultural property which has been
imported contrary to the prohibitions resulting from the implementation of
subparagraph (a) above;

(c) To legislate in order to prevent persons and institutions within its
territory from entering into international conspiracies with respect to movable
cultural property;’

(d) To provide information concerning its stolen movable cultural property to
an international data base agreed upon between the States Parties; 120/

{(e) To take the measures necessary to ensure that the purchaser of stolen
movable cultural property which is listed on the international data base is not
considered to be a purchaser who has acquired such property in good faith; 121/

(£) To introduce a system vwhereby the export of movable cultural property is
authorized by the issue of an export certificate; 122/

(g) To take the measures necessary to ensure that a purchaser of imported
movable cultural property which is not accompanied by an export certificate issued
by the other State Party and who did not acquire the movable cultural property
prior to the entry into force of this treaty shall not be considered to be a person
who has acquired the movable cultural property in good faith; 123/

(h) To use all the means at its disposal, inéluding the fostering of public
awareness, to combat the illicit import and export, theft, illicit excavation and
illicit dealing in movable cultural property.

2. Each State Party undertakes to take the necessary measures to recover and
return, at the request of the other State Party, any movable cultural property
which is covered by subparagraph (a) above.

120/ Further developments in this field will provide the international
community, particdlarly potential States Parties, with an opportunity to implement
this method of crime prevention. (See also resolution 6 below.) The United
Nations Congresses on the Prevention of Crime and the Treatment of Offenders may
wish to develop initiatives in this direction.

121/ This provision is intended to supplement, and not be in substitution for,
the normal rules relating to good faith acquisition.

122/ This procedure is consistent with the validation procedure described in
article 6 of the Convention on the Means of Prohibiting and Preventing the TIllicit
Import, Export and Transfer of Ownership of Cultural Property.

123/ States Parties may wish to consider adding certain types of offences
against movable cultural property to the list of extraditable offences covered by
an extradition treaty. (See also sect. A, draft resolution 10 above.)
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ARTICLE 3
Sanctions 123/
Each State Party undertakes to impose sanctions 124/ upon:

(a) Persons or institutions responsible for the illicit import or export of
movable cultural property:;

(b) Persons or institutions that knowingly acquire or deal in stolen or
illicitly imported movable cultural property:

(c) Persons or institutions that enter into international conspiracies to
obtain, export or import movable cultural property by illicit means.

ARTICLE 4
Procedures

1. Requests for recovery and return shall be made through diplomatic channels.
The requesting State Party shall furnish, at its expense, the documentation and
other evidence, including the date of export, necessary to establish its claim for
recovery and return.

2. All expenses incidental to the return and delivery of the movable cultural
property shall be borne by the requesting State Party, 125/ and no person or
institution shall be entitled to claim any form of compensation from the State
Party returning the property claimed. Neither shall the requesting State Party be
required to compensate in any way such persons or institutions as may have
participated in illegally sending abroad the property in gquestion, although it must
pay fair compensation 125/ to any person or institution that in good faith acquired
or was in legal possession of the property. 126/

3. Both parties agree not to levy any customs or other duties on such movable
property as may be discovered and returned in accordance with the present treaty.

4. The States Parties agree to make available to each other such information as
will assist in combating crimes against movable cultural property. 127/

124/ States Parties may wish to consider establishing minimum penalties for
certain offences.

25/ States Parties may wish to consider whether the expenses and/or the

expense of providing compensation should be shared between them.

126/ States Parties may wish to consider the position of a blameless possessor
who has inherited or otherwise gratuitously acquired a cultural object which had
bee% previously dealt with in bad faith.

127/ Some States Parties may wish to preface article 4, paragraph 3, by the
following: "Subject to domestic laws, particularly those concerning access to

information and the protection of privacy, ...".
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5. Each State Party shall provide information concerning laws which protect its
movable cultural property to an international data base agreed upon between the
States Parties. 128/

ARTICLE 5

Final provisions 129/

1. This treaty is subject to (ratification, acceptance or approval). The
instruments of (ratification, acceptance or approval) shall be exchanged as soon as
possible, through diplomatic channels,

2. This treaty shall come into force on the thirtieth day after the day on which
the instruments of (ratification, acceptance or approval) are exchanged.

3.  Either State Party may denounce this treaty by giving4notice in writing to the
other State Party. Such denunciation shall take effect six months after the date
on which such notice is received by the other State Party.

4. This treaty is intended to be complementary to, and does not in any way

exclude, participation in other international arrangements.

In witness whereof the undersigned, being duly authorized thereto by their
respective  Governments, have signed this treaty.

Done at on
in the and languages, both texts being equally authentic.

128/ It should be noted that General Assembly resolution 44/18 of
6 November 1989 and quite a nwnber of resolutions of the General Conference of
UNESCO have invited member States to establish, with the assistance of UNESCO,
national inventories of cultural property. At the date of the drafting of this
treaty, national legislative texts on the protection of cultural movable property
from 76 countries have been collected, published and disseminated by UNESCO,

129/ States Parties may wish to consider providing for a process for the
resolution of disputes concerning the treaty.
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C. TREATMENT OF OFFENDERS

Introduction

The treatment of offenders was one of the first areas in crime prevention
and criminal justice to attract international attention. In fact, the Inter-
national Penal and Penitentiary congresses, which preceded the United Nations
congresses on the prevention of crime and the treatment of offenders, focused
primarily on the response to crime, i.e. the treatment of offenders and
prisoners.

The United Nations Standard Minimum Rules for the Treatment of Prisoners,
adopted in 1955 by the First United Nations Congress, originated from the
standards for the treatment of prisoners developed by the International Penal
and Penitentiary Commission, as endorsed with some modifications by the League
of Nations in 1934. 1/ While the Commission was dissolved in 1951 and suc-
ceeded by the International Penal and Penitentiary Foundation, its main func-
tion was transferred to the United Nations, which assumed leadership for the
promotion of international work in crime prevention and criminal justice. 2/

The First Congress unanimously adopted the Rules, which were approved
by the Economic and Social Council in its resolution 663 CI (XXIV) of
31 July 1957. 3/ The Rules embody the principles of humanity, respect for
human dignity, social purpose and managerial performance, which comprise a
coherent and effective basis for the administration of prison .systems. They
set out what is generally accepted as being good principle and practice in the
treatment of prisoners and management of institutions. They are considered to
serve to stimulate a constant endeavour to overcome practical difficulties in
the way of their application and represent the minimum conditions that are
accepted as suitable by the United Nations. They are also intended to guard
against mistreatment, particularly in connection with the enforcement of
discipline and the use of instruments of restraint in penal institutions.

On the recommendation of the Fifth Congress, held in 1975, 4/ the Economic
and Social Council, in its resolution 1993 (IX) of 12 May 1976, requested the
Committee on Crime Prevention and Control to study the range of application of
the Rules and to formulate a set of implementing procedures.

Upon the recommendation of the Committee on Crime Prevention and Control, 5/
the Economic and Social Council, in its resolution 2076 (IXII) of 13 May 1977,
adopted an additional rule 95, which explicitly extends the scope of the Rules
to protect persons arrested or imprisoned without charge by according them the
same protection as persons under sentence, without any undue imposition of
rehabilitative measures.

Also on the recommendation of the Committee, 6/ the Council, in its
resolution 1984/47 of 25 May 1984, adopted the Procedures for the effective
implementation of the Standard Minimum Rules for the Treatment of Prisomers,
and invited Member States to take them into consideration when implementing
the Rules and when preparing their periodic reports to the United Nationms.
The Secretary-Genmeral was asked to assist Governments, if they so request, in
implementing the Rules in accordance with the new procedures.
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The procedures, accompanied by commentaries, set forth various measures to
promote the implementation of the Rules, such as their embodiment in national
legislation, wide distribution of the Rules to concerned personnel as well as
to persons under detention, periodic reports to the Secretary-General on imple-
mentation and technical assistance through the United Nations or its regional
research and training institutes.

So far, five reports on the implementation of the Rules have been sub-
mitted by the Secretary-General to the last five congresses, based on informa-
tion provided by Governments and other parties concerned. 7/

The Model Agreement on the Transfer of Forei Prisoners, adopted by
the Seventh Congress 8/ and welcomed by the General Assembly in its resolu-
tion 40/146 of 13 December 1985, was elaborated by the Committee on Crime
Prevention and Control as well as regional and interregional preparatory
meetings for the Seventh Congress, in pursuance of resolution 13 of the Sixth
Congress. 9/ Recognizing the problem of foreigners detained in prisons
abroad, the Model Agreement emphasizes that the am of social resettlement of -
offenders could best be achieved by affording foreign prisoners the opportun-
ity to serve their sentences within their country of nationality or ordinary
residence. Accordingly, the Model Agreement is intended to assist Member
States in the development of bilateral and multilateral arrangements in order
to facilitate the return of foreign prisoners to serve their sentences in
their home countries. Based on the general principle of international coopera-
tion and mutual respect for national sovereignty and jurisdiction, the Model
Agreement includes articles concerning informed consent of the priscners and
other requirements, procedural regulations, enforcement and pardon.

The Recommendations on the treatment of forei rigsoners, also adopted
by the Seventh Congress, complement this instrument. 8/ They include recom-—
mendations on equal access by foreign prisoners to education, work and voca-
tional training in prison as well as equal eligibility to alternative measures;
respect for their religion and customs; and their rights to contact with their
consular authorities or families and assistance by interpreters.

The Basic principles for the treatment of prisoners, adopted by the General
Assembly in its resolution 45/111 of 14 December 1990, on the recommendation of
the Eighth Congress, were elaborated by the Latin American regional preparatory
meeting for the Eighth Congress, 10/ on the basis of previous work accomplished
by several non-governmental organizations. 11/ They confirm certain funda-
mental prisoners' rights and stipulate, inter alia, that all prisoners should
be treated with due respect to their inhererent dignity and value as human
beings, without discrimination of any kind. Except for the necessary limita-
tion of the freedom of movement, all prisoners should be afforded the human
rights and fundamental freedoms, as set out in universally recognized inter-
national instruments. By declaring those rights, the Basic Principles comple-
ment the provisions of the Standard Minimum Rules for the Treatment of
Prisoners.

The United Nations Standard Minimum Rules for Non-custodial Measures (The
Tokyo Rules) are the result of a long and intensive debate which was initiated
by the Seventh Congress. 12/ The Rules were principally elaborated by the
United Nations Asia and Far East Institute for the Prevention of Crime and the
Treatment of Offenders (UNAFEI), Fuchu, Tokyo. 13/ They were extensively dis-
cussed by experts at an interregional preparatory meeting for the Eighth
Congress on topic II 14/ and by the Committee on Crime Prevention and Control, 15/
as well as by the International Penal and Penitentiary Foundation. On the
recommendation of the Eighth Congress, 16/ the General Assembly adopted the
Rules in its resolution 45/110 of 14 December 1990.
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The Rules form a set of recommendations representing a balanced approach,
taking into account the views and experiences of Governments, legal scholars,
experts in the field and practitioners. They emphasize that imprisonment
should be considered as a last resort and encourage the promotion of non-
custodial measures with due regard to an equilibrium between the rights of
individual offenders, the rights of the victims and the concern of society.
The Rules set forth a wide range of non-custodial measures at various stages
of criminal procedures. They also contain rules on implementation of non-
custodial measures, staff recruitment and training, involvement of the public
at large and of volunteers, research, planning, policy formulation and evalua-
tion, thus providing a comprehensive set of rules to enhance alternative
measures to imprisonment.

The Model Treaty on the Transfer of Supervision of Offenders Conditionally
Sentenced or Conditionally Released was adopted by the General Assembly in its
resolution 45/119 of 14 December 1990, also on the recommendation of the Eighth
Congress. 16/ The Model Treaty was elaborated by the Committee on Crime Pre-~
vention and Control, the interregional and regional preparatory meetings for
the Eighth Congress and the International Expert Meeting on the United Nations
and Law Enforcement, held at Baden, Austria. 17/ Their purpose is to provide
States with a framework to allow offenders on probation, parole or under sus—
pended sentence to return to their home country or move to another country, by
transferring responsibility for supervision and applying the terms of non-
custodial measures. Two basic concepts motivated and supported the development
of the Model Treaty: first, the possibility of the transfer of supervigion of
foreign offenders who have been conditionally sentenced or conditionally released
might contribute to an increase in the use of alternatives to imprisonment also
with respect to foreign prisoners; and second, the supervision in the offender's
home country rather than the enforcement of the sentence in a country where the
offender has no roots is expected to contribute to an earlier and better
reintegration into society.

Notes

1/ For the preparation of the Rules, see Bulletin of the International
Penal and Penitentiary Commission, new series October 1929. League of Nations,

Penal and Penitentiary Questions; and "Improvement in Penal Administration",
Report of the Fifth Committee to the Assembly; Rapporteur: Prof. V. Pell,
Geneva, 21 September 1931 (A.70.1931.1IV). For the text of the resolution, see
League of Nations resolution of 26 September 1934, Qfficial Journal, Special
Supplement No. 123, vol. VI, p. 4.

2/ General Assembly resolution 415 (V) of 1 December 1950.
3/ Report of the First Congress (A/CONF.6/1).
4/ Report of the Fifth Congress (A/CONF.56/10).

5/ Committee on Crime Prevention and Control, Report on the fourth
session (E/CN.5/536).

6/ Committee on Crime Prevention and Control, Report on the eighth
session (E/AC.57/1984/18). See also "Procedures for the effective imple-—
mentation of Standard Minimum Rules for the Treatment of Prisoners", Report
of the Secretary-General (E/AC.57/1984/10).
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7/ The first survey was submitted to the Fourth Congress in 1970
(A/CONF.43/3, annex); the second to the Fifth Congress in 1975 (A/CONF.56/6,
annex); the third to the Sixth Congress in 1980 (A/CONF.87/11 and Add.l); the
fourth to the Seventh Congress in 1985 (A/CONF.121/15); and the fifth to the
Eighth Congress in 1990 (A/CONF.144/11).

8/ Report of the Seventh Congress (A/CONF.121/22/Rev.l). For the pre-
paration of the Model Agreement, see E/AC.57/1984/CRP.2 and A/CONF.121/10.

9/ Report of the Sixth Congress (A/CONF.87/14/Rev.l).
10/ A/CONF.144/RPM.3.

11/ Statement submitted by non-governmental organizations to the Committee
on Crime Prevention and Control at its tenth session (E/AC.57/1988/NG0/3).

12/ Resolution 16 on reduction of the prison population, alternatives to
imprisonment and social integration of offenders. (See also footnote 8 above.)

13/ UNAFEI Resource Material Series No. 32, 1987, p. 179; No. 34, 1988,
p. 195. :

/ A/CONF.1l44/IPM.4.

=

15/ Cummittee on Crime Prevention and Control, Report on the eleventh
session (E/AC.57/1990/8).

16/ Report of the Eighth Congress (A/CONF.144/28).

ot

17/ Report of the International Expert Meeting on the United Nations
and Law Enforcement; the role of criminal justice and law enforcement agencies
in the maintenance of public safety and social peace, Baden, Austria,
16-19 November 1987. )
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[12] ~ 663(XXIV). World social situation

C

RECOMMENDATIONS OF THE FIRsT UNITED NATIONS
CONGRESS ON THE PREVENTION OF CRIME AND THE
TREATMENT OF OFFENDERS

I
The Economic and Social Council

1. Approves the Standard Minimum Rules for the
Treatment of Prisoners adopted by the First United
Nations Congress on the Preévention of Crime and the
Treatment of Offenders; %

2. Draws the attention of Governments to. those
Rules and recommends :

(a) That favourable consideration be giycn to their
adoption and application in the administration of penal
and correctionai institutions;

(6) That the Secretary-General be informed every
five years of the progress made with regard to their
application;

(¢) That Governments arrange for the widest possible
publicity to be given to the Rules, not only among govern-
mental services concerned but also among non-govern-
mental organizations interested in social defence;.

3. Autiorizes the Secretary-General to make arrange-
ments for the publication, as appropriate, of the informa-
tion received in pursuance of sub-paragraph 2 () above
and to ask for supplementary information if necessary.

994th plenary meeting,
31 July 1957.

Standard Miniroum- Rules for the Treatment of Prisoners

Resolution adopted on 30 August 1955

The First United Nations Congress ornt the Prevention of Crime

and the Treatment of Offenders,

Having adopted the Standard Minimum Rulss for the Treatmeat

of Prisoners annexed to the present Resolution,

1. Requests the Secretary-General, in accordance with para-
graph (d) of the annex to resolution 415(V) of the General Assembly
of the United Nations, to submit these rules to the Social Com-

missica of the Economic and Social Council for approval;

2. Expresses the hope that these rules be approved by the
Economic and Social Council and, if deemed appropriate by the
Council, by the General Assembly, and that they be transmitted
to governments with the recommendation (a) that favourable
consideration be given fo their adoption and application in the
administration of penal institutions, and (b) that the Secretary-
General be informed every three years of the progress made with

regard to their application;

3. Expresses the wish that, in order to allow governments to
keep themselves informed of the progress made in this respect,
the Secretary-General be requested to publish in the International
Review of Criminal Policy the information sent by governments
in pursuance of paragraph 2, and that he be authorized to ask

for supplementary information if necessary;

4. Expresses also the wish that the Secretary-General be re-
quested to arrange that the widest possible publicity be given to

thesz rules.

Annex

STANDARD MINIMUM RULES FOR THE TREATMENT

OF PRISONERS

PRELDMINARY OBSERVATIONS

1. The following rules are not intended o describe in detail
a model system of penal institutions. They seek only, on the
basis of the goneral consensus of contemporary thought and tho
essential elements of the most adequate systoms .of today, to sot
out what is generally accepted as being good principlo and practice
in the treatment of prisoners and the management of institutions.

2. In view of the great varicty of logal, social, economic and
geographical conditions of the world, it is evident that pot ali
of the rules are capable of application in all places and at all
times. They should, however, serve to stimulate s constant
ondeavour to overcome practical difficulties in the way of their
application, in the knowledgo thst they reprosent, as & whole, the
minimum conditions which are accepted a3 suitable by the United

Nations.

3. On the other hand, the rules cover a field in which thought
is constantly developing. They are not intended to preclude experi-
ment and practices, provided theseare in harmony with the principles
and seek to further the purposes which derive from the text of
tho rules as 2 whole. It will always be justifiable for the central
prison administration to authorize departures from the rules in
this spirit. )

4. (1) Part I of the rules covers the general management of
institutions, and is applicable to all categories of prisoners, criminal
or civil, untried or convicted, including prisoners subject to * secu-
rity measures ™ or corrective measures ordered by the judge.

(2) Part M contains rules applicable only to the special cate-
gories dealt with in cach section. Nevertheless, the rules under
section A, applicable to prisoners under sentence, shall be equally
applicable to categories of prisoners dealt with in sections B, C
and D, provided they do not conflict with the rules governing those
categonies and are for their benefit.

5. (1) The rules do not seck to reiulatc the ‘management of
institutions set aside for young persons such as Borstal institutions
or cotrectional schools, but in general part I would be equally
applicable in such institutions.

(2) Tho category of young prisoners should includs at least
all young persons who come within tho jurisdiction of juvenile
courts. As a rule, such young persons should not bo senteaced
to imprisomunent.

PART I. RULES OF GENERAL APPLICATION
Basie principle

6, (1) The following rules shall be applied impartially. There
shall be no discrimination on grounds of race, colour, sex, language,
religion, political or other opinion, national or social origin, prop-
erty, birth or other status.

(2) On the other hand, it is necessary to respect the religious
beliefs and moral precepts of the group to which a prisoner belongs.

Register

" 7. (1) T every place whero persons are imprisonied there shall
bo kept a bound registration book with numbered pages in which
shali be entered in respect of each prisoner received:

(2) Information concerning his identity;
() The reasons for his commitment and the authority therefor;
(c) Tho day and hour of his admission and releass.

(2 No person shall be roceived in an institution without a
valid commitment order of which' tho details shall have been pro-
viously entered in the register.

" A/CONF/6/1, annex I, A. United Nations publication, Sales No.: 1956.1V.4.
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Separation of categories

8, The differont categories of prisoners shall be kept in separate
institutions or parts of institations taking account of their sex,
age, criminal record, the legal reason for their detention and tbe
pecessities of their treatmeat. Thus,

@) Mmandmnshalsofarupo&blsbedaxinedin
separate institutions; in an mstitution which receives both mea
andwonmﬂwwhohofthepmwaﬂowedlommshali
be entirely separate;

(b) . Untried prisoners shall be kcpt separate from coavicted
prisoners;

(c) Persons imprisoned for debt and other civil prisoners shall
be kept sepirate from persons imprisoned by reason of a criminal
ofence;

(d) Young prisoners shall be kept separate from adoks.

" Accommodation

9. (1) Where sleeping accommodation is in individeal cells
or rooms, each prisooer shall occupy by night a cell or room by
himself. H for special reasoas, such as temporary overcrowding,
it becomes necessary for the central prison administration & make
an exception to this rule, it is not desirable to have two prisoners
i a cell or room.

(2) Where dormitories are used, they shall be ocowpied by
prisoners carefully selected as being suitable to associate with one
another In those cooditions. There shall be regular supervision
by night, in keeping with the nature of the institution.

10. AN accommodation provided for the use of prisomers and
in particular all skeping accommodation shall meet all require-
meats of bealth, due regard being paid to climatic conditions and
particularty to cubic content of air, minimum floor space, Eghting,
heating and ventilation.

11. 1In all places where prisoners are required to live or work,

(@) The windows shall be karge enough to enable the prisoners
to read or work by natural Bght, and shall be so constructed that
tﬁcymn:llowthemuanceot’fmhwwhetbuornmmcms
zrtificial ventilation; X

{®) Artificial light shall be provided sufficient for the prisoners
to read or work without injxy to eyesight.

12. The sanitary installations shall be adzquate to enatle every
peisoner o comply with the needs of mature when necessary and
in a ckan and decent manner.

13.  Adequate bathing and shower installations shall be provided
so that every prisoner may be enabled and required to have a
bath or shower, at a emperatore suitableto theclimate, as frequently
as necessary for general hygiene according to season and geo-
graphical region, bat at least once a week in a temperate climate.

14. AN parts of an institution regularly used by prisogers shall
be propery maintained and kept scrupulously clean at afl times.

Personal hygiene

15. Prisoners shall bo required to keep their persors clean,
and to this end they shall be provided with water and with such
wilet articles as are necessary for health and cleanliness.

16. In order that prisonexs may maintain & good appearance
compatible with their scif-respect, facilities shall be provided for
the proper care of the hair and beard, and mea shall be enabled
w shave regularly.

Clothing and bedding

17. (1) Every prisoner who is not allowed to wear his own
dJothing shall be provided with an outfit of clothing surable for
the dimate and adequate to keep him in good healh. Such
dothing shall in po manner be degrading or humiliating.

(2) All clothing shall boe clean and kept in proper condition.
Underclothing shall be changed and washed as often as necessary
for the maintenance of hygiene.

(3) Inexceptional circumstances, whenever a prisoner is removed
outside the institution for an authorized purpose, he shall be
allowed to wear his own clothing or other inconspicuous clothing.

18. 1If prisoners are allowed to wear their own clothing, arrange-
monts shall be made on their admission to the institution to ensure
that it shall be clean and fit for use.

19. Every prisoner shall, in accordance with local or national
standards, be provided with a separate bed, and with separate and
sufficient bedding which shall be clean when issued, kept in good
order and changed often endugh to ensure its cleanliness.

Food

20. (1) Every prisoner shall be provided by the administration
at the usual hours with food of nutritioual value adequate for
health and strength, of wholesome quality and well prepared and
served.

(2) Drinking water shaIl be available to every prisoner whenever
bo neods it.

Exercise and sport

21. (1) Every prisoner who is not employed in out-dcor work
shall have at least one hour of suitable exercise in the open air
daily if the weather permits.

(2) Young prisoners, and others of suitable age and physique,
shall receive physical and recreational training during the period
of exercise. To this end space, installations and equipment should
be provided.

+ Medical services

22, (1) At every institution there shall be available the services
of at kast ono qualified medical officer who should have some
knowledge of psychiatry. The medical services should be organized
in close relationship to the general health administration of the
community or nation. They shall include a psychiatric service
for the diagnosis and, in proper cases, the treatment of states of
mentai abnormality.

(2) Sick prisoners who require specialist treatment shall be
transferred to specialized imstitutions or to civil hospitals. Where
hospital facilities are provided in an institution, their equipment,
furnishings and pharmaceutical supplies shall be proper for the
medical care and treatment of sick prisoners, and there shalil be
a staff of suitably trained officers,

(3) The services of a qualified dental officer shall be available
to every prisoner.

23. (1) In women's institutions there shall be special accom-
modation for all necessary pre-natal and post-natal care and treat-
ment. Arrangements shall be made wherever practicable for
children to be born in a hospital outside the institution. If 2
child is born in prison, this fact shall not be mentioned in the
birth certificate.

(2) Where nursing infants are allowed to remain‘in the institu-
tion with their mothers, provision shall be made for a nursery
staffed by qualified persons, where the infants shall be placed
when they are not in the care of their mothers.

24. The medical officer shall see and examine every prisoner as
soon as possible after his admission and thereafter as necessary,
with a view particularly to the discovery of physical or mental illness
and the taking of all necessary measures; the segregation of pri-
soners suspected of infectious or contagious conditions; the noting
of physical or mental defects which might hamper rehabilitation,
and tho determination of the physical capacity of every prisoner
for work.
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25. (1) The medical officer shall have the care of the physicai
and mental health of the prisoners and should daily see ail sick
prisoners, all who complain of illness, and any prisoner to whom
his attention is specially directed.

(2) . The medical officer shall report to the director whenever
he considers that a prisober’s physical or mental health has been
or will be injuriously affected by continued imprisonment or by
any condition of imprisonment.

26. (1) The medical officer shall regularly inspect and advise
the director upon:

(a) Th: quantity, quality, preparation and service of food;

(6) The hygiene and cleanliness of the institution and the
prisoners;

(c). The sanitation, beating, lighting and ventilation of the
institution;

(d) The suitability and cleanlitiess of the prisoners’ clothing
and bedding;

() The observance of the rukes concerning physical education
and sports, in cases where there is no technical personnel in charge
of these activities.

(2) The director shall take into consideration the reports
and advice that the medical officer submits according to rules 25
(2) and 26 and, in case he concurs with the recommendations made,
shall take immediate steps to give effect to thoso recommendations;
if they are not within his competence or if he does not corcur
with them, be shall immediately submit his own report and the
advice of the medical officer to higher authority.

Discipline and punishment

27. Discipline and order shall be maintained with firmmess,
but with no more restriction than is necessary for safe custody
and well-ordered community life.

28. (1) No prisoner shall be employed, in the service of the
institution, in any disciplinary capacity.

(2) ‘This ruls shall not, however, impede the proper function-
ing of systems based on self-government, under which specified
social, educational or sports activides or responsibilities are entrust-
ed, under supervision, to prisoners who are formed into groups
for the purposes of treatment.

29. The following shall always be determined by the law or
by the regulation of the competeat administrative authority:

(@) Conduct constituting a disciplinary offence;

(5) The types and duration of punishment which may be
inflicted; '

(¢) The authority competent to impose such punishment.

30. (1) No prisoner shall be punished except in accordance
with- the terms of such law or regulation, and never twice for the
same offence.

(2) No prisoner shall be punished unless he has been informed
of the offence alleged against him and given a proper opportunity
of presenting his defence. The competent authority shall conduct
2 thorough examination of the case. '

(3) Whero necessary and practicable the prisoner shall be
allowed to make his defence through an ioterpreter.

31. Corporal punishment, punishment by placing in a dark
cell, and all cruel, inhuman or degrading punishments shall be
completely prohibited as punishments for disciplinary offences.

32 (1) Punishment by close confinement or reduction of diet
shall never be inflicted unless the medical officer bas examined
the prisoner and certified in writtag that he is fit to sustain it.

(2) The same shall apply to any other punishment that may
bo prejudicial to the physical or meatal heakh of a prisoner. In

no case may such punishment be contrary to or depart from the
principle stated in rule 31.

(3) The medical officer shall yvisit daily prisoners undergoing
such punishments and shall advise the director if he considers the
terminatioa or alteration of the punishment necessary on grounds
of physical or mental hsalth.

Instruments of restrains

33. Iostruments of restraint, such as handcuffs, chains, irons
and straitjackets, shall never be applied as a ponishment.  Further-
more, chains or irons shall not be used as restraints.  Other instru-
ments of restraint shall not be used except in the following circum-
stances:

(@) As a precaution against escape during a transfer, provided
that they shall be removed when the prisoaer appears before a
judicial or administrative authority;

(4) On medical grounds by direction of the medical officer;

(¢) By order of the director, if other methods of control fail,
in order to prevent a prisoner from injuring himself or others or
from damaging peoperty; in such instances the director shall at
once consult the medical officer and report to the higher admi-
nistrative authority.

34. The patterns and manner of uss of instruments of restraint
shall be decided by the central prison administration. Such
instruments must not be applied for any longer time than is strictly
necessary.

Infor to and complaints by prisoners

35. (1) Every prisoner on admission shall be provided with
written informatioa about the regulations governing the treatment
of prisoners of his category, the disciplinary requirements of the
institution, the awthorized methods of sesking information and
making complaints, and all such other matters as are nocessary
to enable him to understand both his rights and his obligations
and to adapt himself to the life of the instizution.

(2) If a prisoner &s illiterate, the aforesaid information shall
be conveyed to him orally.

36. (1) Every prisoner shall have the opportunity each week
day of making requests or complaints to the director of the institu-
tion or the officer authorized to represent bim.

(2) It shall be possible to make requests or complaints to the
inspector of prisons during his inspection. The prisoner shall
have the opportumity to talk to the inspector or to any other
inspecting officer without the director or other members of the staff
being present,

(3) Every prisoner shall be allowed to make a request or com-
plaint, without censorship as to substance but in proper form,
to the central prisoo administration, the judicial authority or other
proper authorities through approved chanoels.

(4) Unless it is evidently frivolous or groundless, every request
or complzint shall be promptly dealt with and replied to without
undue delay,

Contoct with the outside world

37. Prisoners shall be allowed under necessary supervision to
communicate with their family and reputable frisnds at regular
intervals, both by correspondence and by receiving visits.

38. (1) Prisoners who are foreign paticqals shall be allowed
reasonable facilities to communicate with the diplomatic and
consular representatives of the State to which they belong.

(2) Prisoners who are nationals of States without diplomatic
or consular representation in the country and refugees or stateless
persons shall be aBowed similar facilities to communicate with the
diplomatic represenitative of the State which takes chirge of their
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interests or any national or intermational suthority whose task
it 18 to protect such persons.

39. Prisoners shall be kept informed regularly of the more
impotant items of pews by the reading of newspapers, periodicals
or special institutional publicatioss, by hearing wirdess trans-
missions, by lectures or by any similar means as authorized or
controlled Ly the administration.

Books

40. Every institution shall have a library for the use of all
categories of prisoners, sdequately stocked with both recreational
and instructional books, and prisoners shall be encouraged to
maks full uss of it.

Religion

41. (1) If the institwtion comtains a sufficient number of
prisooers of the same religion, a qualified representative of that
religion shall be appointed or approved. If the numbec of pi-
soness Justifies it and conditions permit, the arrangement should
bo on a full-time basis.

(2 A qualified representative appointed or approved under
paragraph (1) shall be allowed to hold regular services and to
pay pastoral visits in private to prisoners of his religion at prope

(3) Access to a qualified represeatative of any religion shali
not be refused to any prisoner.  On the other band, if any prisoner
should object to a visit of any religious represantative, his attitude
shall be fully respected.

42. So far as practicable, every prisoner shail be allowed to
satisfy the needs of his religious life by atteeding the sexrvices pro-
vided in the institution and having in his possession the books
of religious observance and instroction of his denomination.

Retention of prisorers” property

43. (1) All money, valuables, clothing and other effecs
_belonging to a prisoncr which under the regulations of the instits-
"tion be is not allowed to retain shail on his sdmission to the instite-
tion be placed in safe custody. An inventory thereof shall be
signed by the prisoner, S!cpssbanbc!akentokeepzhanmgood
couodition,

(@ On the release of the prisooer all sach articles and mooey
shall be returned to him except in so far as be has been authorized
to spond money or send any such property out of the institutioa,
oc it has been found pecessary on hygiemic grounds to destroy
any article of clothing. The. prisoner skall sign a receipt for the
articles and money returned to him.

(3) Any money or affects recsived for a prisoner from outside
shail bo treated in the same way.

(4) If a prisoner brings in any drugs or medicine, the medical
officer shall decido what use shall be made of them.

Notification of death, ilness, iransfer, ete.

44. (1) Upon the death or serious illness of, or serious injuxy
to a prisoner, or his removal to an institution for the treatment
of meatal affections, the director shall at ooce inform the spouse,
if the prisoner is married, or the nearest refative and shall in say
event inform any other person previously designated by the prisoner.

() A prisoner shall be informed at once of the death or serioes
iltncss of any pear relative. In case of the citical illness of & near
relative, the prisoner should be authorized, whenever circumstances
allow, to go to his bedside oither under escort or aloos.

(3) Every prisoner shall have the right to inform at once his
family of his imprisonment or his transfer to another institutica.

Removal of prisoners

45. (1) When prisoners aro being removed to or from an
institution, they shall be exposed to public view as little at possible,
mdpmpcrsafcgmrdsshanbcadopwdwpmmthanfmmmsult,
curicsity and publicity in any form.

(2) The transport of prisoners in conveyances with imadequate
ventilation or light, or in any way which would subject them to
unnecessary phisical hardship, shall be prohibited.

(3) The transport of prisoners shall be carried out at the expense
of the administration and equal conditions shall obtain for all
of them.

Institutional personnel

46. (1) ' Tho prison administration, shall provido for tho careful
selection of every grade of the personnel; since it is on their integrity,
humanity, professional capacity and persomal suitability for the
work that the proper administration of the institutions depends.

(2) The prison administration shall constantly seck 0 awaken
and maintain in the minds both of the persoanel and of the public
the conviction that this work is & social service of great importance,
and to this end all appropriate means of informing the public
should be used.

(3) To secure the foregoing ends, personnel shall be appointed
on a full-time basis as professional prison officers and have civil
service status with security of teaure subject oaly to good conduct,
efficiency and ‘physical fitness. Salaries shall be adequate to attract
and retain suitable men and women; employment benefits and
conditions of service shall be favourable in view of the exacting
nature of the work.

47. (1) The personne! shall possess an adequato standard of
education and intelligence.

(2) Before entering on duty, the personoe! shafl be given a
course of training in their geoeral and specific duties and be required
to pass theoretical and practical tests.

(3) After entering on duty and during their career, the per-
sonnel shall maintain and improve their knowledge and profes-
sional capacity by attending courses of in-sexvice traming to be
organized at suitable intervals.

43.  All members of the personne] shall at all times so conduct
themyselves and perform their duties as to the prisoners
for good by their examples and to command their respect.

49. (1) So far as possible, the personned shall inclade a suffi-
cient number of specialists such as psychiatrists, psychologists,
social workers, teachers and trade instructoces.

(2) The services of social workers, teachers and trade instructors
shall be secured on & permanent basis, without thereby excluding
part-time or voluntary workers.

50. (1) Tbe director of an institution should be adequately
qualifed for his task by character, administrative ability, suitable
trainkag and experience.

(2 He shall devote his entire time to his official dutics and shall
not be appointed on a part-time basis.

(3) He shall reside on the premises of the institution or in its
immediate vicinity.

(4) Wbea two or moro institutions are under the authority
of oce’ director, he shall visit each of ibem at frequent intervaks.
A responsible resident official shall be in charge of each of these

51. (1) Thbe director, his deputy, and the majority of the other
persoane! of the institution shall be able to speak the language
of the greatest number of prisoners, or a langusge understood
by the greatest number of them.

(2) Whenever necessary, the services of an interpreter shal .
bo wed
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52. (1) In institutions which are large enough to require the
services of one or more full-time medical officers, at lkast one of
them shall reside on the premises of the institution or in its imme-
diate vicinity.

(2) In other institutions the medical officer shall visit daily
and shall reside near enough (o be able to attend without delay
in cases of urgeocy.

53. (1) In an institution for both mea and women, the part
of the mstitution set aside for women shall be under the authority
of a responsible woman officer who shall have the custody of
the keys of all that part of the mstitution.

(2) No male member of the staff shall enter the part of the
institution set aside for women unless accompanied by 2 woman
officer.

(3) Wonen prisoners shall be attended and supervised only
by women officers. This does not, however, preciude male members
of the staff, particularly doctors and teachers, from carrying out
their professioral duties iz institutions or parts of institutions set
aside for women,

54, (1) Officers of the institutioas shall not, in their relations
withtheprisonas,usefogacexpcpxiusdf-dd‘cnocorincascsof
atternpted escape, or active or pastive physical resistance to an
order based on law or regulations. Officers who have recourse
to force must use no more than is sirictly pecessary and must
report the incident immediately to the director of the institution.

(2) Prison officers shall be given special physical training to
enable them to restrain aggressive prisoners.

(3) Except in special circumstances, staff performing duties
which bring them into direct contast with prisoners should not
be armed. Furthermore, staff should in po circumstances be
provided with arms unless they have'been trained in their use

Inspection

55. There shall be a regular inspection of penal institutions
and services by qualified and Expericu@d. inspectors appointed
by a compitent authority. Their task shall be in particular w0
ensure that these institutions are administered in accordance with
existing laws and regulations and with.a view to brirging abom
the obsectives of penal and correctional services.

PART II. RULES APPLICABLE TO SPECIAL CATEGORIES
A. PROONERS UNDER SENTENCE
Guaiding prizciples

56. The guiding principles hereafter are intended to show the
spirit im which penal institutions should be administered and the
purposes at which they should aim, in accordance with the declara-
tion made under Preliminary Observation 1 of the present text

57. Imprisoament and other measurés which result in cutting
off an offender from the outside world are afflictive "y the very
fact of taking from the person the right of self-determination by
depriving him of his liberty. Thereforo the prison system shall
not, except as incidental to justifiabie segregation.or the waintenance
of discipline, sggravate the suffering inherent in such a situation.

58. The purpose and jestification of a sentence of imprisonment
or a similar measure deprivative of hiberty is ultimately 10 protect
society against crime. This end can only be achieved if the period
of imprisonment is used © ensure, 30 far as possible, that upoa
his return to society the offender is not only willing but able o
lead a law-abiding and self-supporting life.

59. To this ead, the izstitution should utilize all the remediz’,
educational, moral, spiritzal and other forces and forres of assis:-
anco which are appropriaw and available, and should seek to apply
them zccording to the individual treatment needs of the prisoners.

60. (1) Toe régime of the institution should seek to minimize
any differences between prison life and life at liberty which tend
to lessen the responsibility of the prisoners or the respect due to
their dignity as human beings.

(2) Before the completion of the sentence, it is desirable that
the necessary steps be taken to ensure for the prisooer a gradual
return to life in society. This aim may be achicved, depending
on the case, by a pre-release régime organized in the same institu-
tion or in another appropriate institution, or by releass on trial
under some kind of supervision which must not be entrusted to
the police but should be combined with effective social aid.

61. The treatment of prisopers should empbasze not their
exclusion from the community, but their continuirg part in it.
Community agencies should, therefore, be enlisted whercver pos-
sible to assist the staff of the institution in the task of social rebabi-
litation of the prisoners. There should be in coanexion with
every institution social workers charged with the daty of main-
taining and improving all desirable relations of a prisoner with
his family and with valuabie social agencics. Steps should be
taken to safeguard, to the maximum extent compadble with the
law and the sentence, the rights relating to civil inserests, social
security rights and other social benefits of prisoners.

62. The medical services of the institution shall seek to detect
and shall treat any physical or mental illnesses or defects which
may hamper a prisoner’s rehabilitation. All necesary medical,
surgical and psychiatric services shall be provided to that end.

63. (1) The fulfilment of these principles requires individualiza-
tion of treatment and for this purpose a flexible systerr. of classifying
prisoners in groups; it is therefore desirable that such groups should
be distributed in separate institutions suitable for the treatment
of each group.

(2) Theso institutions need not provide the same degree of
security for every group. It is desirable to provide varying degrees
of security according to the needs of cifferent soups. Opes
institutions, by the very fact that they provide no physical security
against escape but rely on the self-discipline of the inmates, provide
the conditions most favourable to rehabilitation for carefully
selected prisoness.

(3) Itis desirablo that tbe number of prisoners in dosed institu-
tions should not be so large that the individualizarion of treat-
ment is hindered. In some countries it is considered that the
population of such institutions should not exceed five hundred.
In open institutions the population should be as small as possible.

(4) On the other hand, it is undesirable to mamtain prisons
which are so small that proper facilities cannot be provided.

64. Thoe duty of society does not ead with a prisoner’s release.
There should, therefore, be governmental or private agencies
capable of lending the released prisoner efficient after<are directed
towards the lessening of prejudice against him and towards his
social rehabilitation,

Treatment

65. The treatment of persons sentenced to imprsonment or a
similar measure shall have as its purpose, so far as the length of
the sentence permits, to establish in them the wil o lead law-
abiding and self-supporting lives after their release.azd to fit them
to do so. The treatment shall be such as will encourage their seif-
respect and doevelop their sense of responsibility.

66. (1) To thess ends, all appropriate meaps shall be used,
including religious care in the countries where this is possible,
education, vocational guidance and training, socal casework,
employment counselling, physical development and strengthening
of moral character, in accordance with the individual needs of
each prisoner, taking account of his social and criminal history,
his physical and meatal capacities and aptitudes, his personal
temperament, the length of his sentence aad his prospects after
release,
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(2) For svery prisoner with a sentenco of suitable length, the
director shal receive, as soon as possible after his admission,
full reports on all the matters referred to in the foregoing paragraph.
Such reports shall always include a report by a medical officer,
wherever possible qualified in psychiatry, on the physical and
mental condition of the prisoner.

(3) The reports and other relevant documents shall be placed
in an individual file. This file shall be kept up to date and classified
in such a way that it caa be consulted by the responsible personnel
wheoever the need arises,

) Classification and individuafization
67. The purposes of classification shall be:

(@) To separats from others those prizoners who, by reason
of their cziminal records or bad characters, are likely to exercise
a bad inflyrmece;

() To divide the prisoners into classes in order to faciitate
their treatment with a view to their social rehabilitation.

63. So far as possible separale institutions or separate sections
of an institotion shall be used for the treatment of the different
chasses of prisoners.

69. As soon as possible after admission and after a stody of
the personality of each prisoner with ‘a sentence of suitable length,
a programme of treatment shali be prepared for him in the Light
of the knowiledge obtained about his individual needs, his capacities
and dispositions,

Privileges

70. Systems of privileges appropriate for the different classes
of prisoners and the different methods of treatnsent shall be estab-
Fshed at every institution, in order to encourage good conduct,
develop a seose of responsibility and secure the interest and co-
operation of the prisooers in their treatment.

Work ’
71. (1) Prison labour must not be of an afflictive nature,

(2) AR prisoners under sentence shall be required to work,

subject to their physical and meatal fitnest as determined by the
(3) Sufficient work of a useful nature shall be provided to keep
prisoners actively empioyed for & normal working day.

{4) So far 23 possible the work provided shall be such as will
maintain or mncrease the prisoners® ability to earn an honest Eving
after release.

(5) Vocational training in wseful trades shall be provided for
prisoners ablo to profit thereby and especially for young prisoners.

(6) Within the limits compatible with proper vocatioual selection
and with the requirements of institutiopal administration and
discipling, the prisoners shall be able to chooss the type of work
they wish to perform. ]

72. (1) The orgenization and methods of work in the institu-
tions shall rescrblo as closely as possible those of similar work
cutside nstitutions, so as to prepare prisoness for ths conditions
of pormal occupational life,

(2 The intercsts of the prisoners and of their vocational training, -

however, must not be subordinated to the purpose of making a
financial pro6t from an industry in the institution.

73. (1) Preferably institutional industries and- farms should
be operated directly by the administration and not by private
coatractors.

(2) Where prisoners are empioyed in work not controlled by
the admintstration, they shall always be under the supervition of
the institotion’s personnel. Unless the work is for other depart-
ments of the government the full normal wages for such work
shall bo paid to the administration by the persons to whom the

labour is supplied, account being taken of the output of the pri-
soners,

74. (1) Tho precautions laid down to protect the safety and
health of free workmen shall be equally observed in institutions.

(2) Provision shall be made to indemnify prisoners against
industrial injury, including occupational disease, on terms not
less favourable than thoss extended by law to free workmen.

75. (1) The maximum daily and weekly working hours of
the prisoners shall be fixed by law or by administrative regulation,
taking into account local rules or custom in regard to the employ-
meat of free workmen.

(2) The hours so fixed shall leave one rest day a week and
sufficient time for education and other activities required as part
of the treatment and rehabilitation of the prisoners.

76. (1) There shall be a system of equitable remuneration of
the work of .prisoners.

(2) Under the system prisoners shall be allowed to spend at
least a part of thei: earnings on approved articles for their own
use and to scnd\a part of their earnings to their family.

. (3) The system shouid also provide that a part of the garnings
should be set aside by the administration so as to constitute a
savings fund to be handed over 1o the prisoner on his release.

Education and recreation

T1. (1) Provision shall be made for the further education of
all prisoners capable of profiting thereby, including religious
instruction in the countries where this is possible. The oducation
of illiterates and young prisoners shall be compulsory and special
attestion shall be paid to it by the administration.

(2) So far as practicable, the education of prisoners shall be
integrated with the educational system of the country so that after
their release they may continue their education without difficulty.

78. Recreational and cultural activities shall be.provided in
all institutions for the bepefit of the mental and physical health
of prisoners.

Social relations and after-care

79. Special . attention shall be paid to the maintenance and
improvement of such relations between a prisoner and his family
as are desirable in the best interests of both.

80. From the beginning of a prisoner’s sentence consideration
shall be givea to his future after release and be shall be encouraged
and assisted to maintain or establish such relations with persons
or agencies outside the institution as may promote the best interests
of his family and his own social rehabilitation.

81. (1) Services and agencies. governmental or otherwise,
which assist relcased prisoners to ro-establish themselves in society
shall ensure, so far as is possible and necessary, that released
prisoners be provided with appropriate documents and identifica-
tion papers, have suitable homes and work to go to, are suitably
and adequately clothed baving regard to the climate and season,
and have sufficient means to reach their destination and maintain
themselves in the period immediately following their release.

(2) The approved representatives of such agencies shall have
all necessary access 1o the institution and to prisooers and shall
be taken into consultation as to the future of a prisoper from
the beginning of his sentence.

(3) It is desirable that the activities of such agencies shall be
centralized or co-ordinated as far as possibke in order to secure
the best use of their efforts.

B. INSANE AND MENTALLY ABNORMAL PRISONERS
82. (1) Persons who are found to be insanec shall not be

detained in prisons and arrangements shall be made to remove
them to mental institutions as sooa as possible.
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(2) Prisoners who suffer from other mental diseases or ab-
pormalities shall be observed and treated in specialized institutions
under medical management,

(3) During their stay is a prison, such prisoners shall be placed
under the special supervision of a medical officer.

(4) The medical or psychiatric service of the penal institutions
shall provide for the psvchiatric treatmesnt of all other prisoners
who are in need of such treatment.

83. It is desirable that steps should be taken, by arrangement
with the appropriate agencies, 10 énsure if necessary the continua.
tion of psychiatric treatment after release and the provision of
social-psychiatric after-care.

C. PRISONERS UNDER ARREST OR AWAITING TRIAL

84. (1) Persons arrested or imprisoned by reason of a criminal
charge against them, who are detzined cither in police custody
or in prison custody (jail) but have not yet been tried and sentenced,
will be referred to as ~ untried prisoness ™ hereinafter in these
rules.

(2) Unconvicted prisoners are presumed to be innocent and
shall be treated as such.

(3) Without prejudice to legal rules for the protection of
individual liberty or prescribing the procedare to be observed in
respect of untried prisocers, these prisoness shall benefit by a
special régime which is described in the following rules in its
essential requirements only,

85. (1) Untried prisoners shall be kept separate from convicted
prisoners.

{2) Young untried prisoners shzll be kepe separate from aduits
and shall in principle be detained in separate institutions.

86, Untried prisoners shall skep singly in separate rooms,
with the reservation of different local custom in respsct of the
climate.

87. Within the limits compatibe with the good order of the
institution, untried prisovers may, if they so desire, have their
food procured at their own expense from the outside, either through
the administration or through their family o friends. Otberwise,
the administration shall provide their food

88. (1) An untried prisoner shall be allowed to wear his
own clothing if it is clezn and suitable,

(2) If he wears prison dress, it shall be different from that
supplied to convicted peisoners.

$9. An unmed pnsona shall always be offered opportunity
to work, but shall not be required ta work. If be chooses to work,
he shall be paid for it,

$0. An untricd prisooer shall be allowed to procure at his
own expense or at the expense of a third party such books, news-
papers, writing materials and other means of occupation as are
compatible with the interests of the administration of justice and
the security and good order of the mstitution.

91. An wntried prisoner shall be allowed to be visited and
treated by bis own doctor or deatist if there is reasonable ground
for his application and be is able to pay any expenses incurred.

92, An antried prisoner shall be allowed to inform immediately
his family of his detention and shall be given all reasonable facilities
for communicating with his family and friends, and for receiving
visits from them, subject only to such restrictions and supervision
as aro necessary in the interests of the administration of justice
ant of the security and good order of tho institution,

93. For the purposes of his deféace, an untried prisoner shall
be allowed wo apply for free kegal aid where such aid is available,
and to receiwe visits from his legal adviser with a view to his defence
and to prepare and hand to him confidentia} instructions. For
these purposes, he shall f ho so desires be supplied with writing
mmaterial.  Imterviews between the peisoner and his legal adviser
muy be withan sight but not within the hearing of 2 police or institu-
tin official.

D. CIviL rersonNeRs

34, In countries where the law permits imprisonment for debt
or by order of a court under any other non—_mnunal process,
pasons so maprisoned shall not be sobjected to any greater restric-
ticn or severity than is necessary to ensure safe custody and good
arder. Their treatment shall be not less favourable than that of
unried prisooers, with the reservation, however, that they may
pessibly be voquired to work.

E. PERSONS ARRESTED OR DETAINED WITHOUT CHARGE

35. Withoat prejudice to the provisions of articke 9 ot the
Inermational Covenant on Civil amd Political Rights, persons
arested or Emprisoned without charge shall be accorded the same
pratection as that accorded under partI and part I, section C.
Redevant prowisions of part II, section A, shall likewise be applicable
wiere their application may be conducive to the benefit of this
special group of persons ie custody, provided that no measures shall
be taken imglying that reeducation oc rehabilitation is in any way
ayoropriate %o persons not convicted of any criminat offence.
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[13] 1984/47. Procedures for the effective implementation

of the Standard Minimum Rules for the
Treatment of Prisoners

The Economic and Social Council,

Considering the importance of the recommendations
contained in the Standard Minimum Rules for the
Treatment of Prisoners adopted by theFirst. United
Nations Congress on the Prevention of Crime and the
Treatment of Offenders, and approved by the Council
in its resolution 663 C (XX1V) of 31 July 1957,

Noting with satisfaction the impact of the Rules on
national laws and practices, ’

Concerned, however, that there still exist obstacles
of various kinds to the full implementation of the
Rules, as evidenced in the periodic United Nations
reports on their implementation, )

Recalling the recommendations of the Fifth United
Nations Congress on the Prevention of Crime and
the Treatment of Offenders,'°” and Council reso-
lution 1993 (LX) of 12 May 1976, in which the Com-
mittee on Crime Prevention and Control was requested
at its. fourth session to study the range of application
of the Rules and to formulate a set of implementing
procedures for the Rules,

Taking note with appreciation of the work
accomplished in pursuance of that mandate by the
Committee on Crime Prevention and Control at its
fourth session in 1976'°® and at its eighth session!®®
in pursuance of the recommendations of the Sixth
United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, which invited the
Committee to finalize the procedures in the light of
its report,!°

1. Approves the procedures for the effective
implementation of the Standard Minimum Rules for
the Treatment of Prisoners, as set out in the annex to
the present resolution;

2. Invites Member States to take the procedures
annexed hereto into consideration in the process of
implementing the Rules and in their periodic reports
to the United Nations;

3. Requests the Secretary-General to bring the
present resolution to the attention of the Governments
of the Member States, and to assist them at their

197 See Fifth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Genevu, 1-12 September
1975: report prepared by the Secreturiar (United Nations publica-
tion, Sales No. E.76.1V.2 and cormizendum), para. 23.

198 See E/CN.5/536.

18% See Official Records uf the Economic and Social Council,
1984, Supplement No. 6 (E[1984/16), chap. IV.

119 See Sixth United Nutions Congress on the Prevention of
Crime and the Treatment of Offenders, Carucas, 25 August-5 Sep-
tember 1980: report prepured by the Secretariut {United Nations
publication, Sales No. E.81.1V.4), chap. 1, sect. C.6, para. 4.

request in implementing the Rules in accordance with
the procedures annexed hereto.

21st plenary meeting
25 May 1984

ANNEX

Procedures for the effective implementation of the Standard
Minimum Rules for the Treatment of Prisoners

Procedure 1

All States whose ‘standards for the protection of all persons
subjected to any form of detention or imprisonment fall short of
the Standard Minimum Rules for the Treatment of Prisoners shall
adopt the Rules.

Commentary

The General Assembly, in its resolution 2858 (XXVI) of 20 De-
cember 1971, invited the attention of Member States to the
Standard Minimum Rules and recommended that they should be
effectively implemented in the administration of penal and
correctional institutions and that favourable consideration should
be given to their incorporation in national legislation. Some Stales
may have standards that are more advanced than the Rules, and
the adoption of the Rules is therefore not requested on the part
of such States. Where States feel that the Rules nced to be
harmonized with their legal system and adapied to their culture,
lg: l;mlphasis is placed on the substance rather than the letter of
t ules.

Procedure 2

Subject, as necessary, to their adaptation to the existing laws
and culture but without deviation from the spirit and purpose of
the Rules, the Standard Minimum Rules shall be embodied in
national legislation and other regulations.

Commentary

This procedure emphasizes that it is necessary to embody the
Rules within national legislation and regulations, thus covering also
some aspects of procedure 1.

Procedure 3

The Standard Minimum Rules shall be made available to all
persons concerned, particularly to law enforcement officials and
correctional personnel, for purposes of enabling their application
and execution in the criminal justice system.

Commentary

This procedure stresses that the Rules, as well as national
statutes and regulations implementing the Rules, should be made
available to all persons concerned with their implementation, in
particular law enforcement officials and correctional personnel.
The c.ﬂ‘«:.tive implementation of the Rules might also involve the
organization of training courses by the central administration in
charge of correctional matters. The dissemination of procedures
is discussed in procedures 7to 9.

Procedure 4

The Standard Minimum Rules, as embodied in national legisla-
tion and other regulations, shall also be made available and under-
standable to all prisoners and all persons under detention, on
their admission and during their confinerpent.

Commentary

To achieve the goal of the Standard Minimum Rules, it is
necessary to make the Rules, as well as the implementing national
statutes and regulations, available to prisoners and all persons
under detention (rule 95), in order to further the awareness that
the Rules represent the minimum conditions that are accepted as
suitable by the United Nations. Thus, this procedure supplements
the provisions contained in procedure 3.
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A similar requirement, that the Rules be made available to the
persons for whose protection they have been elaborated, has been
already established in the four Geneva Conventions of 12 August
1949,111 of which articles 47 of the first Convention, 48 of the
second, 127 of the third and 144 of the fourth state in common:

**The High Contracting Parties undertake, in time of peace
as in time of war, to disseminate the text of the present Con-
vention as widely as possible in their respective countrics, and,
in particular, to include the study thereof in their programmes
of military and, i possible, civil instruction, so that the principles

thereof may become known to the entire population, in

particular to the armed fighting forces, the medical personnel
and the chaplains.” ’ !

Procedure 5

States shall inform the Secretary-General of the United Nations
every five years of the extent of thé implementation and the
progress made with regard to the application of the Standard
Minimum. Rules, and of the factors and difficulties, if any,
affecting their implementation, by responding to the Secretary-
General's questi ire. This questi ire should, following a
specified schedule, be selective and limited to specific questions
in order to secure an-in-depth review and study of the problems
selected. Taking into account the reports of Governments as well
as other relevant information available within the United Nations
system, the Secretary-General shall prepare independent periodic
reports on progress made with respect to the implementation of the
Standard Minimum Rules. In the preparation of those reports the
Secretary-General may also enlist the co-operation of specialized
agencies and of the relevant intergovernmental organizations and
non-governmental organizations in consultative status with the
Economic and Social Council. The Secretary-Geaeral shall submit
the above-mentioned reports to the Committee on Crime Preven-
tion and Control for consideration and further action, as appropriate.

Commentary

It will be recalled that the Economic and Social Council, in its
resolution 663 C (XXIV) of 31 July 1957, recommended that the
Sccretary-General be informed every five years of the progress
made with regard to the application of the Standard Minimum
Rules and authorized the Secretary-General to make arrangements
for the publication, as appropriate, of such information and to ask
for supplementary information if necessary. Secking the co-
operation of specialized agencies and relevant intergovernmental
and non-governmental organizations is & wellestablished United
Nations practice. In the preparation of his independent reports on
progress made with respect to the implementation of the Standard
Minimum Rules, the Secretary-General will take into acoount,
inter alia, information available in the h rights organs of the
-United Nations, including the Commission oa Humaa Rights, the
Sub-Commission on Prevention of Discrimination and Protection
of Minoritics, the Human Rights Committee functioning under the
Intemational Covenant on Civil and Politicat Rights, and the
Committee on the Elimination of Racial Discrimination. The
implémentation work under the future convention against torture
could also be taken into account, as well as any informatioa which
might be gathered under the body of principles for the protection
of prisoners and detainees currently under preparation in the
General Assembly. . :

Procedure 6

As part of the information mentioned in procedure 5 above,
States should provide the Secretary-General with:

__(a) Copies or abstracts of all laws, regulations and administra-
tive measures concerning the application of the Standard Minimum
Rules to persons under detention and to places and programmes of
detention;

(b) Aay data and descriptive material on treatment programmes,
personnel and the number of persons under any form of detention,
and statistics, if available;

11t United Nations, Treary Series. vol. 75, Nos. 970-973.

(c) Any other relcvant information on the implementation of the
Rules, as well as information on the possible difficulties in their
application. '

Commentary

This requirement derives from both resolution 663 C (XXIV)
of the Economic and Social Council and the recommendations of
the United Nations congresses on the preveation of crime and
the treatment of offenders. Although the items of information
suggested here afe not specifically provided for, it scems feasible
to collect such information in order to assist Member States in
overcoming. difficulties through an exchange of experience.
Furthermore, the request for such information is analogous to the
existing periodic reporting systern oa human rights ofiginally”
established by the Economic and Social Council in its resolu:
tion 624 B (XXII) of 1 August 1956. .

Procedure 7

The Secretary-General shall disseminate the Standard Minimum
Rules and the present implementing procedures, in as many
languages as possible, and make them available to all States and
intergovernmental and non-governmental organizations concerned,
in order to ensure the widest circulation of the Rules and the
present implementing proced

Commentary

The need for the widest possible dissemination of the Standard
Minimum Rules is self-evident. Close co-operation with all appro-
priate intergovernmental and non-governmental otganizations is
important to secure more effective dissemination and implemeantation
of the Rules. Therefore, the Secretariat should maintain close
contacts with such organizations and should make relevant
information and data available to them. It should also encoutage
those organizations to disseminate information about the Standard
Minimum Rules and the implementing procedures.

Procedure 8

" The Secretary-Generat shall disseminate his reports on the imple-
mentation ‘of the Rules, including analytical summaries of the
periodic surveys, reports of the Committee on Crime Prevention
and Control, reports prepared for the United Nations congresses
on the prevention of crime and the treatment of offenders as well
as tie reports of the congresses, scientific publications and other
relevant documentation as from time to time may be deemed

necessary to further the implementation of the Standard Minimum
Rules.

Commentary

This procedure reflects the present practice of disseminating
such reports as part of the documentation for the United Nations
bodies concerned, as United Nations publications or as articles in
the Yearbook on Human Rights and the International Review of
Criminal Policy, the Crime Prevention and Criminal Justice
Newsletter and any other relevant publications.

Procedure 9

The Secretary-General shall ensure the widest possible reference
to and use of the text of the Standard Minimum Rules by the
United Nations in all its relevant programmes, including technical
co-operalion activities.

Commentary

. 1t should be ensured that all relevant United Nations bodies
include or make reference to the Rules and the implementing
procedures, thus contributing to wider dissemination and increasing
the awareness of specialized agencies, goveramental, intergovern-
mental and non-governmental bodies and the general public of the
Rules and of the commitment of the Economic and Social Council
and the General Assembly to their implementation.

The extent to which the Rules have any practical effect on
correctional administrations depends to a great extent on the
measures through which they permeate local legislative and
administrative practices. They should be known and understood
by a wide range of professionals and non-professionals throughout
the world. Therefore there is a great need for more publicity in
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any form, which could also be attained by frequent references to
the Rules, accompanied by public information campaigns.

Procedure 10

As part of its technical co-operation and development pro-
grammes the United Nations shall:

(a) Aid Governments, at their request, in setting up and
strengthening comprehensive and humane corvectional systems;

(b) Make available to Governments requesting them the services
of experts and regional and interregional advisers on crime pre-
vention and criminal justice;

(c) Promote national and regional seminars and other meetings
at the professional and non-professional levels to further the
dissemination of the Standard Minimum Rules and the present
implementing procedures;

(d) Strengthen substantive support to regional research and
training institutes in crime prevention and criminal Jusncc that
are associated with the United Nations.

The United Nations regional research and (rammg institutes in
crime pmvenuon and criminal justice, in co-opcmuon with national
institutions, shall develop cumicula and training materials,
based on the Standard Minimum Rules and the present imple-
menting procedures, suitable for use in criminal justice educa-
tional programmes at all levels, as well as in specialized courses
on human rights and other related subjects.

Commentary

The purpdse of this procedure is to ensure that the United
Nations technical assistance programmes and the training activities
of the United Nations regional institutes are used as ‘indirect
instruments for the application of the Standard Minimum Rules and
the present implementing procedures. Apart from regular training
courses for comrectional personnel, training manuals and the like.
particularly at the policy and dccxslon-makmg level, provision
should be made for expert advice on the questions submitted by
Member States, including an expert referral system to interested
States, This expert referral system seems particularly necessary in
order to implement the Rules according to their spirit and with a
view to the socio-economic structure of the countries requesting
such assistance.

Procedure 11

The United Nations Committee on Crime Prevention and
Control shall:

(a) Keep under review, from time to time, the Standard Minimum
Rules, with a view to the elaboration of new rules, standards and
procedures applicable to the treatment of persons deprived of
liberty:

(6) Follow up the present implementing procedures, including
periodic reporting under procedure 5 above.

Commentary

As most of the information collected in the course of periodic
inquiries as well as during technical assistance missions would be
brought to the attention of the Committee on Crime Preveation
and Control, ensuring the etfectiveness of the Rules in improving
correctional practices rests with the Committee, whose recom-
mendations would determine the future course in the application
of the Rules, together with the implementing procedures. The

- Committee should therefore clearly define existing shortcomings
in or the reasons for the lack of implementation of the Rules,
inter alia, through contacts with the judiciary and ministries of
justice of the countries concerned, with the view to suggesting
appropriate remedies.

Procedure 12

The Committec on Crime Prevention and Control shall assist
the General Assembly, the Economic and Social Council and any
other United Nations human rights bodies, as appropnalc, with
recommendations relating to reports of ad hoc inquiry commissions,
with respect to matters pertaining to the application and imple-
mentation of the Standard Minimum Rules.

Commentary

As the Committee on Crime Prevention and Control is the
relevant body to review the implementation of the Standard
Minimum Rules, it should also assist the above-mentioned bodies.

Procedure 13

Nothing in the present implementing procedures should be
construed as pre¢luding resort to any other means or remedies
available under internationdl law or set forth by other United
Nations bodies and agencies for the redress of violations of human
rights, including the procedure on consistent patterns of gross
violations of human rights under Economic and Social Council
resolution, 1503 (XLVIH) of 27 May 1970, the communication
procedure under the Optional Protocol to the International
Covenant on Civil and Political Rights''? and the communication
procedure under the International Convention on the Elimination
of All Forms of Racial Discrimination.!t*

Commentary

Since the Standard Minimum Rules are only parily concerned
with specific human rights issues, the presént procedures should not
exclude any avenue for redress of any violation of such rights, in
accordance with existing international or regional standards and
norms.
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[14] Model Agreement on the Pransfer of Foreign Prisoners and
recommendations on the treatment of foreign prisoners

The Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Recalling resolution 13 adopted by the Sixth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, 36/ in which States Members of

the United Nations were urged to consider the establishment of procedures whereby
transfers of offenders might be effected,

Recognizing the difficulties of foreigners detained in prison establishments

abroad owing to such factors as differences in language, culture, customs and
religion,

Considering. that the aim of social resettlement of offenders could best be

achieved by giving foreign prisoners the opportunity to serve their sentence within
their country of nationality or residence,

Convinced that the establishment of procedures for the transfer of prisoners,
on either a bilateral or a multilateral basis, would be highly desirable,

Taking note of the existing multilateral and bilateral international
agreements on the transfer of foreign prisoners,

1. Adopts the Model Agreement on the Transfer of Foreign Prisoners contained
in annex I to the present resolution;

2, Approves the recommendations on the treatment of foreign prisoners
contained in annex II below;

3. Invites Member States, if they have not yet established treaty relations
with other Member States in the matter of the transfer of foreign prisoners to
their own countries, or if they wish to revise existing treaty relations, to take

into account, whenever doing so, the Model Agreement on the Transfer of Foreign
Prisoners annexed hereto;

4, Requests the Secretary-General to assist Member States, at their request,
in the development of agreements on the transfer of foreign prisoners and to report
regularly thereon to the Committee on Crime Prevention and Control.

36/ See Sixth United Nations Congress ..., chap. I, sect. B.




- 106 ~

ANNEX I

Model Agreement on the Transfer of Foreign Prisoners

PREAMBLE

The and the

Desirous of further developing mutual co-operation in the field of criminal
justice,

Believing that such co-operation should further the ends of justice and the
social resettlement of sentenced persons,

Considering that those objectives require that foreignecrs who are deprived of
their liberty as the result of a criminal offence should be given the opportunity
to serve their sentences within their own society,

Convinced that this aim can best be achieved by transferring foreign prisoners
to their own countries,

Bearing in mind that the full respect for human rights, as laid down in
universaly recognized principles, should be ensured,

Have agreed on the following:

I. GENERAL PRINCIPLES

1. The social resettlement of offenders should be promoted by facilitating the
return of persons convicted of crime abroad to their country of nationality or of
residence to serve their sentence at the earliest possible stage. In accordance
with the above, States should afford each other the widest measure of co-operation.

2. A transfer of prisoners should be effected on the basis of mutal respect for
national sovereignty and jurisdiction. -

3. A transfer of prisoners should be effected in cases where the offence giving
rise to conviction is punishable by deprivation of liberty by the judicial
authorities of both the sending.(sentencing) State and the State to- which the
transfer is to be effected (administering State) according to their national laws.

4. A transfer may be requested by either the sentencing or the administering
State. The prisoner, as well as close relatives, may express to either State their
interest in the transfer. To that end, the contracting State shall inform the
prisoner of their competent authorities.

5. A transfer shall be dependent on the agreement of both the sentencing and the
administering State, and should also be based on the consent of the prisoner.
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6. The prisoner shall be fully informed of the possibility and of the legal
consequences of ‘a transfer, in particular whether or not he might be prosecuted
because of other offences committed before his transfer.

7. The administering State should be given the opportunity to verify the free
consent of the prisoner.

8. Any regulation concerning the transfer of prisoners shall be applicable to
sentences of imprisonment as well as to sentences imposing measures involving
deprivation of liberty because of the commission of a criminal act.

9. In cases of the person's incapability of freely determining his will, his
legal representative shall be competent to consent to the transfer.

IXI. OTHER REQUIREMENTS

10. A transfer shall be made oniy on the basis of a final and definitive sentence
having executive force.

1l. At the time of the request for a transfer, the prisoner shall, as a general
rule, still have to serve at least six months of the sentence; a transfer should,
however, be granted also in cases of indeterminate sentences.

12. The decision whether to transfer a priscner shall be taken without any delay.

13. The person transferred for the enforcement of a sentence passed in the
sentencing State may not be tried again in the administering State for the same act
upon which the sentence to be executed is based.

II1. PROCEDURAL REGULATIONS

14, The competent authorities of the administering State shall: (a) continue the
enforcement of the sentence immediately or through -a court or administrative order;
or (b) convert the sentence, thereby substituting for the sanction imposed in the

sentencing State a sanction prescribed by the law of the administering State for a
corresponding of fence. ’

15. 1In the case of continued enforcement, the administering State shall be bound
by the legal nature and duration of the sentence as determined by the sentencing
State. If, however, this sentence is by its nature or duration incompatible with
the law of the administering State, this Stdate may adapt the sanction to the
punishment or measure prescribed by its own law for a corresponding offence.

16, In the case of conversion of sentence, the administering State shall be
entitled to adapt the sanction as to its nature or duration according to its
national law, taking into due consideration the sentence passed in the sentencing
State. A sanction involving deprivation of liberty shall, however, not be
converted to a pecuniary sanction.
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17, The administering State shall be bound by the findings as to the facts in so
far as they appear from the judgement imposed in the sentencing State. Thus the
sentencing State has the sole competence for a review of the sentence.

18, The-period of deprivation of liberty already served by the sentenced person in
either State shall be fully deducted from the final sentence.

19. K transfer shall in no 6ase lead to an aggravation of the situation-of the
prisoner.

20.  Any costs incurred bécause of a transfer and related to transportation should
be borne by the administering State, unless otherwise decided by both the
sentencing and administering States.

IV. ENFORCEMENT AND PARDON

21. The enforcement of the sentence shall be governed by the law of the
administering State.

22. Both the sentencing and the administering State shall be competent to grant
pardon and amnesty.

V. PFINAL CLAUSES

23. This agreement shall be applicable to the enforcement of sentences imposed
either before or after its entry into force.

24. This agreement is subject to ratification. The instruments of ratification
shall be deposited as soon as possihle in

25. This agreement shall enter into force on the thirtieth day after the day on
which the instruments of ratification are exchanged.

26. Either Contracting Party may denounce this agreement in writing to

the . Denunciation shall take effect six months following
the date on which the notification is received by the

In witness whereof the undersigned, being duly authorized thereto by the
regpective Governments, have signed this treaty.
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ANNEX II

Recommendations on the treatment of foreign prisoners

1. The allocation of a foreign prisoner to a prison establishment should not be
effected on the grounds of his nationality alone.

2. Foreign prisoners should have the same access as national prisoners to
education, work and vocational training.

3. Foreign prisoners should in principle be eligible for measures alternative to
imprisonment, as well as for prison leave and other authorized exits from priscn
according to the same principles as nationals.

4. Foreign prisoners should be informed promptly after reception into a prison,
in a language which they understand and generally in writing, of the main features
of the prison régime, including relevant rules and regulations.

5. The religious precepts and customs of foreign prisoners should be respected.

6. Foreign prisoners should be informed without delay of their right to request
contacts with their consular authorities, as well as of any other relevant
information regarding their status. If a foreign prisoner wishes to receive

assistance from a diplomatic or consular authority, the latter should be
contacted promptly.

7. Foreign prisoners should be given proper assistance, in a language they can
understand, when dealing with medical or programme staff and in such matters as

complaints, special accommodation, special diets and religious representation and
counselling.

8. Contacts of foreign. prisoners with families and community acencies should
be facilitated, by providing all necessary opportunities for visits and
correspondence, with the consent of the prisoner. Humanitarian international
organizations, such as the International Committee of the Red Coss, should be
given the opportunity to assist foreign prisoners.

9. The conclusion of bilateral and multilateral agreements on supervision of and
assistance to offenders given suspended sentences or granted parole could further
contribute to the solution of the problems faced by foreign offenders.




[15] 45/111. Basig Principles for the Treatment of Prisoners

The General Assembly,

Bearing in mind the long-standing concern of the United Nations for the
humanization of criminal justice and the protection of human rights,

Bearing in mind also that sound policies of crime prevention and control are
essential to viable planning for economic and social development,

Recognizing that the Standard Minimum Rules for the Treatment of Prisoners, 1/
adopted by the First United Nations Congress on the Prevention «f Crime and the
Treatment of Offenders, are of great value and influence in the development of
penal policy and practice,

Considering the concern of previous United Nations congresses on the
orevention of crime and the treatment of offenders, regarding the obstacles of
arious kinds that prevent the full implementation of the Standard Minimum Rules,

Believing that the full implementation of the Standard Minimum Rules would be
facilitated by the articulation of theée basic principles underlying them,

Recalling resolution 10 on the status of prisoners and resolution 17 on the

1/ See Human Rights: A Compilation of International Instruments (United
Nations publication, Sales No. E.88.XIV.1l), sect. G.
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human rights of prisoners, adopted by the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, 2/

Recalling also the statement submitted at the tenth session of the Committee
on Crime Prevention and Control by Caritas Internationalis, the Commission of the
Churches on International Affairs of the World Council of Churches, the
International Association of Educators for World Peace, the International Council
for Adult Education, the International Federation of Human Rights, the
International Prisoners! Aid Association, the International Union of Students, the
World Alliance of Young Men's Christian Associations and the World Council of
Indigenous Peoples, 3/ which are non-governmental organizations in consultative
status with the Economic and Social Council, category II,

Recalling further the relevant recommendations contained in the report of the
Interregional Preparatory Meeting for the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders on topic II, “Criminal justice
policies in relation to problems of imprisonment, other penal sanctions and
alternative measures", 4/

Aware that the Eighth Congress coincided with International Literacy Year,
proclaimed by the General Assembly in its resolution 42/104 of 7 December 1987,

Desiring to reflect the perspective noted by the Seventh Congress, namely,
that the function of the criminal justice system is to contribute to safeguarding
the basic values and norms of society,

Recognizing the usefulness of drafting a declaration on the human rights of
prisoners,

Affirms the Basic Principles for the Treatment of Prisoners, contained in the
annex to the present resolution, and requests the Secretary-Gemeral to bring it to
the attention of Member States.

68th plenary meetin
14 December 1990

ANNEX

Basic Principles for the Treatment of Prisoners

1. All prisoners shall be treated with the respect due to their inherent
dignity and value as human beings.

2/ See Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Milan, 26 Auqust-6 September 1985: report prepared by the
Secretariat (United Nations publication, Sales No. E.86.IV.1), chap. I, sect. E.

3/ See E/AC.57/1988/NG0/3.

4/ A/CONF.144/IPM.4.
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2. There shall be no discrimination on the grounds of race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

3. It is, however, desirable to respect the religious beliefs and cultural
precepts cf the group to which prisoners belong, whenever local conditions so
require.

4. The responsibility of prisons for the custody of prisoners and for the
protection of society against crime shall be discharged in keeping with a State's
other social objectives and its fundamental responsibilities for promoting the
well-being and development of all members of society.

5. Except for those limitations that are demonstrably necessitated by the
fact of incarceration, all prisomers shall retain the human rights and fundamental
freedoms set out in the Universal Declaration of Human Rights, 5/ and, where the
State concerned is a party, the International Covenant on Economic, Social and
Cultural Rights, 6/ and the International Covenant on Civil and Political Rights
and the Optional Protocol thereto, 6/ as well as such other rights as are set out
in other United Nations covenants.

6. All prisoners shall have the right to take part in cultural activities
and education aimed at the full development of the human personality.

7. Efforts addressed to the abolition of solitary confinement as a
punishment, or to the restriction of its use, should be undertaken and encouraged.

8. Conditions shall be created enabling prisoners to undertake meaningful
remunerated employment which will facilitate their reintegration into the country's
labour market and permit them to contribute to their own financial support and to
that of their families.

9. Prisoners shall have access to the health services available in the
country without discrimination on the grounds of their legal situation.

10. With the participation and help of the communiiy and social institution,
and with due regard to the interests of victims, favourable conditions shall be

created for the reintegration of the ex-prisoner into society under the best
possible conditions.

11. The above Principles shall be applied impartially.

5/ Resolution 217 A (III).

6/ See resolution 2200 A (XXI), annex.
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[16] 45/7/110. United Nations Standard Minimum Rules for Non-custgdial
Measures (The Tokyo Rules)

The General Assembly,

Bearing in mind the Universal Declaration of Human Rights 1/ and the
International Covenant on Civil and Political Rights, 2/ as well as other
international human rights instruments pertaining to the rights of persons in
conflict with the law,

Bearing in mind also the Standard Minimum Rules for the Treatment of
Prisoners, 3/ adopted by the First United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, and the important contribution of those Rules
to national policies and practices,

Recalling resolution 8 of the Sixth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders 4/ on alternatives to imprisonment,

1/ Resolution 217 A (III).
2/-  See resolution 2200 A (XXI), annex.

3/ See Human Rights: A Compilation of International Instruments (United
Nations publication, Sales No. E.88.XIV.1l), sect. G.

4/  See Sixth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Caracas, 25 August-5 September 1980: report prepared by
the Secretariat (United Nations publication, Sales No. E.81.IV.4), chap. I,
sect. B.
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Recalling also resolution 16 of the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offeaders 5/ on the reduction of the
prison population, alternatives to imprisonment, and social integration of
offenders,

Recalling further section XI of Economic and Social Council resolution 1986710
of 21 May 1986, on alternatives to imprisomment, in which the Secretary-Genmeral was
requested to prepare a report on alternatives to imprisonment for the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and to
study that question with a view to the formulation of basic principles in that
area, with the assistance of the United Nations institutes for the prevention of
crime and the treatment of offenders,

Recognizing the need to develop local, national, regional and international
approaches and strategies in the field of non-institutional treatment of offenders
and the need to formulate standard minimum rules, as emphasized in the section of
the report of the Committee on Crime Prevention and Control on its fourth session,
concerning the methods and measures likely to be most effective in preventing crime
and improving the treatment of offenders, 6/

Convinced that alternatives to imprisonment can be an effective means of
treating offenders within the community to the best advantage of both the offenders
and society,

Aware that the restriction of liberty is justifiable only from the viewpoints
of public safety, crime prevention, just retribution and deterrence and that the
ultimate yoal of the criminal justice system is the reintegration of the offender
into society,

Emphagizing that the increasing prison population and prison overcrowding in
many countries constitute factors that create difficulties for the proper
implementation of the Standard Minimum Rules for the Treatment of Prisoners,

Noting with appreciation the work accomplished by the Committee on Crime
Prevention and Control, as well as by the Interregional Preparatory Meeting for the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders on topic II, "Criminal justice policies in relation to problems of
imprisonment, other penal sanctions and alternative measures”, and by the regional
preparatory meetings for the Eighth Congress,

Expressing its gratitude to the United Nations Asia and Far East Institute for
the Prevention of Crime and the Treatment of Offenders for the work accomplished in

5/ See Seventh United Nations Congress on_the Prevention of Crime and the
Tr n f Offender Milan, 26 August-6 S ember 1 s T r r

Secretariat (United Nations publication, Sales No. E.86.IV.1), chap. I, sect. E.

6/ E/CN.5/536, annex IV.
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the development of standard minimum rules for non-custodial measures, as well as to
the various intergovernmental and non-governmental organizations involved, in
particular,. the International Penal and Penitentiary Foundation for its
contribution to the preparatory work,

1.. Adopts the United Nations Standard Minimum Rules for Non-custodial
Measures, contained in the annex to the present resolution, and approves the
recommendation of the Committee on Crime Prevention and Control that the Rules
should be known as "the Tokyo Rules";

2. _ Recommends the Tokyo Rules for implementation at the national, regional
and interregional levels, taking into account the political, economic, social and
cultural circumstances and traditions of countries:;

- 3. Calls upon Member States to apply the Tokyo Rules in their policies and
practice;

4. Invites Member States to bring the Tokyo Rules to the attention of, in
particular, law enforcement officials, prosecutors, judges, probation officers,
lawyers, victims, offenders, social services and non-governmental organizations
involved in the application of non-custodial measures, as well as members of the
executjve, the legislature and the general public:

5. Requests Member States to report on the implementation of the Tokyo Rules
every five years, beginning in 1994;

6. Urges the regional commissions, the United Nations institutes for the
prevention of crime and the treatment of offenders, specialized agencies and other
entities within the United Nations system, other intergovernmental organizations
concerned and non-governmental organizations in consultative status with the

Economic and Social Council to be actively involved in the implementation of the
Tokyo Rules;

7. Calls upon the Committee on Crime Prevention and Control to consider, as
a matter of priority, the implementation of the present resolution;

8. Reguests the Secretary-General to take the necessary steps to prepare a
commentary to the Tokyo Rules, which is to be submitted to the Committee on Crime
Prevention and Control at its twelfth session for approval and further
dissemination, paying special attention to the legal safeguards, the implementation
of the Rules and the development of similar guidelines at the regional level;

9. Invites the United Nations institutes for the prevention of crime and the
treatment of offenders to assist the Secretary-General in that task:

10. Urges intergovernmental and non-governmental organizations and other
entities concerned to remain actively involved in this initiative;

11. Reguests the Secretary-General to take steps, as appropriate, to ensure
the widest possible dissemination of the Tokyo Rules, including their transmission
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to Governments, interested intergovernmerntal and non-governmental organizations and
other parties concerned;

12. Also requests the Secretary-General to prepare every five years,
beginning in 1994, a report on the implementation of the Tokyo Rules for submission
to the Committee on Crime Prevention and Control;

13. Further requests the Secretary-General to assist Member States, at their
request, in the implementation of the Tokyo Rules and to report regularly thereon
to the Committee on Crime Prevention and Control;

14. Requests that the present resolution and the text of the annex be brought
to the attention of all United Nations bodies concerned and be included in the next
edition of the United Nations publication entitled Human Rights: A Com
International Instruments.

68th plenary meeting
14 December 1990

\\ ANNEX
United Nation ndard Minimum Ruleg for Non-custodial
Measures (The Tokyo Rules)

I. GENERAL PRINCIPLES
1. Fun ntal aims

1,1 The present Standard Minimum Rules provide a set of basic principles to
promote the use of non-custodial measures, as well as minimum safequards for
persons subject to alternatives to imprisonment.

1.2 The Rules are intended to promote greater community involvement in the
management of criminal justice, specifically in the treatment of offenders, as
well as to promote among offenders a sense of responsibility towards society.

1.3 The Rules shall be implemented taking into account the political, economic,
social and cultural conditions of each country and the aims and objectives of
its criminal justice system.

1.4 When implementing the Rules, Member States shall endeavour to ensure a proper
balance between the rights of individual offenders, the rights of victims, and
the concern of society for public safety and crime prevention.

1.5 Member States shall develop non-custodial measures within their legal systems
to provide other options, thus reducing the use of imprisonment, and to
rationalize criminal justice policies, taking into account the observance of
human rights, the requirements of social justice and the rehabilitation needs
of the offender.
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2. Th f non- i bo

The relevant provisions of the present Rules shall be applied to all persons
subject to prosecution, trial or the execution of a sentence, at all stages of
the administration of criminal justice. For the purposes of the Rules, these
persons are referred to as "offenders", irrespective of whether they are
suspected, accused or sentenced.

The Rules shall be applied without any discrimination on the grounds of race,
colour, sex, age, language, religion, political or other opinion, national or
social origin, property, birth or other status.

In order to provide greater flexibility consistent with the nature and gravity
of the offence, with the personality and background of the offender and with
the protection of society and to avoid unnecessary use of imprisonment, the
criminal justice system should provide a wide range of non-custodial measures,
from pre-trial to post-sentencing dispositions. The number and types of
non-custodial measures available should be determined in such a way that
consistent sentencing remains possible.

The development of new non-custodial measures should be encouraged and closely
monitored and their use systematically evaluated.

Consideration shall be given to dealing with offenders in the community,
avoiding as far as possible resort to formal proceedings or trial by a court,
in accordance with legal safeguards and the rule of law.

Non-custodial measures should be used in accordance with the principle of
minimum intervention.

The use of non-custodial measures should be part of the movement towards
depenalization and decriminalization instead of interfering with or delaying
efforts in that directijon.

3. Legal safeguards

The introduction, definitien and application of non-custodial measures shall
be prescribed by law.

The selection of a non-custodial measure shall be based on an assessment of
established criteria in respect of both the nature and gravity of the offence
and the personality, the background of the offender, the pufposes of
sentencing and the rights of victims.

Discretion by the judicial or other competent independent authority shall be
exercised at all stages of the proceedings by ensuring full accountability and
only in accordance with the rule of law.
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Non-custodial measures imposing an obligation on the offender, applied before
or instead of formal proceedings or trial, shall require the offender's
‘consent.

Decisions on the imposition of non-custodial measures shall be subject to
review by a judicial or other competent independent authority, upon
application by the offender.

The offender shall be entitled to make a request or complaint to a judicial
or other competent independent autuority om matters affecting his or her
individual rights in the implementation of non-custodial measures.

Appropriate machinery shall be provided for the recourse and, if possible,
redress of any grievance related to non-compliance with internationally
recognized human rights.

Non-custodial measures shall not involve medical or psychological
experimentation on, or undue risk of physical or mental injury to, the
offender.

The dignity of the offender subject to non-custodial measures shall be
protected at all times.

<

In the implementation of non-custodial measures, the offender's rights shall
not be restricted further than was authorized by the competent authority that
rendered the original decision.

In the application of non-custodial measures, the offender's right to privacy
shall be respected, as shall be the right to privacy of the offender’'s
family.

The offender's personal records shall be kept strictly confidential and
closed to third parties. Access to such records shall be limited to persons
directly concerned with the disposition of the offender's case or to other
‘duly authorized persons.

4, Saving clause

Nothing in the present Rules shall be interpreted as precluding the
application of the Standard Minimum Rules for the Treatment of Prisoners, 3/
the United Nations Standard Minimum Rules for the Administration‘iof Juvenile
-Justice (The Beijing Rules), 7/ the Body of Principles for the Prgtection of
All Persons under Any Form of Detention or Imprisonment 8/ or any pther human
rights instruments and standards recognized by the international community
and relating to the treatment of offenders and the protection of their basic
human rights.

7/ Resolution 40/33, annex.

87 Resolution 43/173, annex.
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II. PRE-TRIAL STAGE
5. Pre-trial disposition

Where appropriate and compatible with the legal system, the police, the
prosecution service or other agencies dealing with criminal cases should be
empowered to discharge the offender if they consider that it is not necessary
to proceed with the case for the protection of society, crime prevention or
the promotion of respect for the law and the rights of victims. For the
purpose of deciding upon the appropriateness of discharge or determination of
proceedings, a set of established criteria shall be developed within each
legal system. For minor cases the prosecutor may impose suitable
non-custodial measures, as appropriate.

6. voi ~=tri ntion

Pre-trial detention shall be used as a means of last resort in criminal
proceedings, with due regard for the investigation of the alleged offence and
for the protection of society and the victim.

Alternatives to pre-trial detention shall be employed at as early a stage as
possible. Pre-trial detention shall last no longer than necessary to achieve
the objectives stated& under rule 5.1 and shall be administered humanely and
with respect for the inherent dignity of human beings.

The offender shall have the right to appeal to a judicial or other competent
independent authority in cases where pre-trial detention is employed.

IXITI. TRIAL AND SENTENCING STAGE

7. Social inquiry reports

If the possibility of social inquiry reports exists, the judicial authority
may avail itself of a report prepared by a competent, authorized official or
agency. The report should contain social information on the offender that is
relevant to the person's pattern of offending and current offences. It should
also contain information and recommendations that are relevant to the
sentencing procedure. The report shall be factual, objective and unbiased,
with any expression of opinion clearly identified.
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8. Sentencing dispositions
8.1 The judicial authority, having at its disposal a range of non-custodial
measures, should take into consideration in making its decision the
rehabilitative needs of the offender, the protection of society and the
interests of the victim, who should be consulted whenever appropriate.
8.2 Sentencing authorities maf dispose of cases in the following ways:
(a) Verbal sanctions, such as admonition, reprimand and warning;
(b) Conditional discharge;
(c) Status penalties:
(d) Economic sanctions and monetary penalties, such as fines and day-fines;
{(e) Confiscation or an expropriation order;
(f) Restitution to the victim or a compensation order:
(g) Suspended or deferred sentence;
(h) Probation and judicial supervision;
(i) A community service order;
(3) Referral to an attendance centre;
(k) House arrest:

(1) Any other mode of non-institutional treatment;

(m) Some combination of the measures listed above.

IV. POST-SENTENCING STAGE
9. ~gentenci i ition
9.1 The competent authority shall have at its disposal a wide range of
post-sentencing alternatives in order to avoid institutionalization and to
assist offenders in their early reintegration into society.
9.2 Post-sentencing dispositions may include:

(a) Furlough and half-way houses;

(b) Work or education release;
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(¢) Various forms of parole;
(d) Remission;
(e) Pardon.
9.3 The decision on post-sentencing dispositions, except in the case of pardon,
shall be subject to review by a judicial or other competent independent

authority, upon application of the offender.

9.4 Any form of release from an institution to a non-custodial programme shall be
considered at the earliest possible stage.

V. IMPLEMENTATION OF NON-CUSTODIAL MEASURES
10. Supervision

10.1 The purpose of supervision is to reduce reoffending and to assist the
offender's integration into society in a way which minimizes the likelihood
of a return to crime. ’

10.2 If‘a non-custodial measure entails supervision, the latter shall be carried
out by a competent authority under the specific conditions prescribed by law.

10.3 Within the framework of a given non-custodial measure, the most suitable type
of supervision and treatment should be determined for each individual case
aimed at assisting the offender to work on his or her offending. Supervision
and treatment should be periodically reviewed and adjusted as necessary.

10.4 Offenders should, when needed, be provided with psychological, social and

material assistance and with opportunities to strengthen links with the
community and facilitate their reintegration into society.

11. Duration

11.1 The duration of a non-custodial measure shall not exceed the period
established by the competent authority in accordance with the law.

11.2 Provision may be made for early termination of the measure if the offender
has responded favourably to it.
12. ondition
12.1 If the competent authority shall determinekthq conditions to be observed by

the offender, it should take into account both the needs of society and the
needs and rights of the offender ‘and the victim.
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=122 ~

The conditions to be observed shall be practical, precise and as few as
possible, and shall be aimed at reducing the likelihood of an offender
relapsing into criminal behaviour and at increasing the offender's chances of
social integration, taking into account the needs of the victim.

At the beginning of the application of a non-custodial measure, the offender
shall receive an explanation, orally and in writing, of the conditions
governing the application of the measure, including the offender’'s
obligations and rights.

The conditions may be modified by the competent authority under the
established statutory provisions, in accordance with the progress made by the
offender. ’

13. T n T

Within the framework of a given non-custodial measure, in appropriate cases,
various schemes, such as case-work, group therapy, residential programmes and
the specialized treatment of various categories of offenders, should be
developed to meet the reeds of offenders more effectively.

Treatment should be conducted by professionals who have suitable training and
practical experience.

When it is decided that treatment is necessary, efforts should be made to
understand the offender's background, personality, aptitude, intelligence,
values and, especially, the circumstances leading to the commission of the
offence.

The competent authority may involve the community and social support systems
in the application of non-custodial measures.

Case-load assignments shall be maintained as far as practicable at a
manageable level to ensure the effective implementation of treatment
programmes.

For each offender, a case record shall be established and maintained by the
competent authority.
14. Discipli h of condition

A breach of the conditions to be observed by the offender may result in a
modification or revocation of the non-custodial measure.

The modification or revocation of the non-custodial measure shall be made by
the competent authority; this shall be done only after a careful examination
of the facts adduced by both the supervising officer and the offender.
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The failure of a non-custodial measure should not automatically lead to the
imposition of a custodial measure.

In the event of a modification or revocation of the non-custodial measure,
the competent authority shall attempt to establish a suitable alternative
non-custodial measure. A sentence of imprisonment may be imposed only in the
absence of other suitable alternatives.

The power to arrest and detain the offender under supervision in cases where
there is a breach of the conditions shall be prescribed by law.

Upon modification or revocation of the non-custodial measure, the offender
shall have the right to appeal to a judicial or other competent independent
authority.

VI. STAFF

15. Recruitment

There shall be no discrimination in the recruitment of staff on the grounds
of race, colour, sex, age, language, religion, political or other opinion,
national or social origin, property, birth or other status., The policy
regarding staff recruitment should take into consideration national policies
of affirmative action and reflect the diversity of the offenders to be
supervised.

Persons appointed to apply non-custodial measures should be personally
suitable and, whenever possible, have appropriate professional training and
practical experience. Such qualifications shall be clearly specified.

To secure and retain qualified professional staff, appropriate service
status, adequate salary and benefits commensurate with the nature of the work
should be ensured and ample opportunities should be .provided for professional
growth and career development.

16. Staff training

The objective of training shall be to make clear to staff their.
-responsibilities with regard to rehabilltatxug the offender, ensuring the
offender's rlghts and protecting society. Training should also give staff an
understanding of the need to co-operate in and co-ordinate activities with
the agencies concerned.

Before entering.duty, staff shall be given training that includes instruction
on the nature of non-custodial measures, the purposes of supervision and the
various modalities of the application of non-custodial measures.
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After entering on duty, staff shall maintain and improve their knowledge and
professional capacity by attending in-service training and refresher
courses. Adequate facilities shall be made available for that purpose.

VII. VOLUNTEERS AND OTHER COMMUNITY RESOURCES
17. Public participation

Public participation should be encouraged as it is a major resource and one
of the most important factors -in improving ties between offenders undergoing
non-custodial measures and the family and community. It should complement
the efforts of the criminal justice administration.

Public participation should be regarded as.an opportunity for members of the
community to contribute to the protection of their society.

18. Public understanding and co-operation

Government agencies; tlhie private sector and the general public should be
gncouraged to support voluntary organizations that promote non-custodial
measures.

Conferences, seminars, symposiiia and other activities should be regularly
organized to stimulate awareress of the need for public participation in the
application of non-custodial measures.

All forms of the mass media should be utilized to help to create a
constructive public attitude, leading to activities conducive to a broader
application of non-custodial treatment and the social integration of
offenders.

Every effort should be made to inform the public of the importance of its
role in the implementation of non-custodial measures.

19. Volunteers

Volunteers shall be carefully screened and recruited on the basis of their
aptitude for and interest in the work involved. They shall be properly
-trained for the specific responsibilities to be discharged by them and shall
have access to support and counselling from, and the opportunity to consult
with, the competent authority.

Volunteers should encourage offenders and their families to develop
meaningful ties with the community and a broader sphere of contact by
providing counselling and other appropriate forms of assistance according to
their capacity and the offenders' needs.
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Volunteers shall be insured against'accident, injury and public liability
when carrying out their duties. They shall be reimbursed for authorized
expenditures incurred in the course of their work. Public recognition should
be extended to them for the services they render for the well-being of the
community.

VIII. RESEARCH, PLANNING, POLICY FORMULATION AND EVALUATION

20. Research and planning

As an ¢ssential aspect of the planning process, efforts should be made to
involve both public and private bodies in the organization and promotion of
research on the non-custodial treatment of offenders.

Research on the problems that confront clients, practitiomners, the community
and policy makers should be carried out on a regular basis.

Research and information mechanisms should be built into the criminal justice
system for the collection and analysis of data and statistics on the
implementation of non-custodial treatment for offenders.

21. Policy formulation and programme development

Programmes for non-custodial measures should be systematically planned and
implemented as an integral part of the criminal justice system within the
national development process.

Regular evaluations should be carried out with a view to implementing
non-custodial measures more effectively.

Periodic reviews should be conducted to assess the objectives, functioning
and effectiveness of non-custodial measures.

22. Linkages with relevant agencies and activities

Suitable mechanisms should be evolved at various levels to facilitate the
establishment of linkages between services responsible for non-custoedial
measures, other branches of the criminal justice system, social development
and welfare agencies, both govermmental and non-governmental, in such fields
as health, housing, education and labour, and the mass media.
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23. In national - ration

23.1 ‘Efforts shall be made to promote scientific co-operation between countries in
the field of non-institutional treatment. Research, training, technical
assistance and the exchange of information among Member States on
non-custodial measures should be strengthened, through the United Nations
institutes for the prevention of crime and the treatment of offenders, in

_close collaboration with the Crime Prevention and Criminal Justice Branch of
the Centre for Social Development and Humanitarian Affairs of the United
Nations Secretariat.

23.2 Comparative studies and the harmonization of legislative provisions should be
furthered to expand the range of non-institutional options and facilitate
their application across national frontiers, in accordance with the Model
Treaty on the Transfer of Supervision of Offenders Conditionally Sentenced or
Conditionally Released. 9/

[17] 457119, n Transfer of rvision of Offender
nditi 1 nten r Conditionally Relea
The General Assembly,
Bearing jip mind the Milan Plan of Action, 1/ adopted by the Seventh United

Nations Congress on the Prevention of Crime and the Treatment of Offenders and
approved by the General Assembly in its resolution 40/32 of 29 November 1985,

Bearing jn mind algo the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic Order, 2/
principle 37 of which stipulates that the United Nations should prepare model
instruments suitable for use as international and regional conventions and as
guides for national implementing legislation,

Recalling resolution 13 of the Seventh Congress, 3/ on the transfer of
supervision of foreign offenders who have been conditionally sentenced or ;
conditionally released, in which the Committee on Crime Prevention and Control was
requested to study this subject and to consider the possibility of ‘formulating a
model treaty in this area,

1/ Seventh United Nations Congress on the Prevention of Crime_ and the
Treatment of Offenders. Milan, 26 August-6 September 1985: report prepared by the
Secretariat (United Nations publication, Sales No. E.86.IV.1l), chap. I, sect. A.

2/ Ibid., sect. B.

3/ Ibid., sect. E.
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Acknowledging the valuable contributions made by Governments, non-governmental
organizations and individual experts to the drafting of a model treaty on the
transfer of supervision of offenders conditionally senternced or conditionally
released, in particular the International Expert Meeting on the United Nations and
Law Enforcement, held under the auspices of the United Nations at Baden, Austria,
from 16 to 19 November 1987, the Interregional Preparatory Meeting for the Eighth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders
on topic V, "United Nations norms and guidelines in crime prevention and criminal
justice: implementation and priorities for further standard setting" 4/ and the
regional preparatory meetings for the Eighth Congress,

Convinced that the establishment of bilateral and multilateral arrangements
for transfer of supervision of offenders conditionally sentenced or conditionally
released will greatly contribute to the development of more effective international
co-operation in penal matters,

Conscious of the need to respect human dignity and recalling the rights
conferred upon every person involved in criminal proceedings, as embodied in the
Universal Declaration of Human Rights 5/ and the International Covenant on Civil
and Political Rights, 6/

1. Adopts the Model Treaty on the Transfer of Supervision of Offenders
Conditionally Sentenced or Conditionally Released, contained in the annex to the
present resolution, as a useful framework that could be of assistance to States
_interested in negotiating and concluding bilateral or multilateral treaties aimed
at improving co-operation in matters of crime prevention and criminal justice:;

2. Invites Member States, if they have not yet established treaty relations
with other States in the area of the transfer of supervision of offenders
conditionally sentenced or conditionally released, or if they wish to revise
existing treaty relations, to take into account the Model Treaty whenever doing so;

3. Urges all Member States to strengthen international co-operation in
criminal justice:;

4. Also urges Member States to inform the Secretary-General periodically of
efforts undertaken to establish arrangements on the transfer of supervision of

offenders conditionally sentenced or conditionally released:;

S. Requests the Committee on Crime Prevention and Contrel to conduct
periodic reviews of the progress attained in this field;

4/ A/CONF.144/IPM.5 and Corr.l.
5/ Resolution 217 A (IIIX).

6/ See resolution 2200 A (XXI), annex.
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6. Requests the Secretary-General to assist Member States, at their request,
in the development of treaties on the transfer of supervision of offenders
conditionally sentenced or conditionally released and to report reqularly thereon
to the Committee.

68th plenary meeting
14 December 1990

ANNEX

Model Trea on the Transfer of Supervision of Offenders

Conditionally Sentenced or Conditionally Released

The and the

Desirous of. further strengthening international co-operation and mutual
assistance in criminal justice, on the basis of the principles of respect for
national sovereignty and jurisdiction and of non-interference in the internal
affairs of States, .

Believing that such co-operation should further the ends of justice, the
social resettlement of sentenced persons and the interests of the victims of crime,

Bearing in mind that the transfer of supervision of offenders conditionally
sentenced or conditionally released can contribute to an increase in the use of
alternatives to imprisonment,

Awvare that supervision in the home country of the offender rather than
enforcement of the sentence in a country where the offender has no roots also
contributes to an earlier and more effective reintegration into society.

Convinced, therefore, that the social rehabilitation of offenders and the
increased application of alternmatives to imprisonment would be promoted by
i facilitating the supervision of conditionally sentenced or conditionally released
offenders in their State of ordinary residence,

Have agreed as follows:

ARTICLE 1

Scope of application

1. The present Treaty shall be applicable, if, according to a final court
decision, a person has been found guilty of an offence and has been:

(a) Placed on probation without sentence having been pronounced;

(b) Given a suspended sentence involving deprivation of liberty;
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(¢) Given a sentence, the enforcement of which has been modified (parole) or
conditionally suspended, in whole or in part, either at the time of the sentence or
subsequently.

2. The State where the decision was taken (sentencing State) may request
another State (administering State) to take responsibility for applying the terms
of the decision (transfer of supervision).

ARTICLE 2

Channels of communications

A request for the transfer of supervision shall be made in writing. The
request, supporting documents and subsequent communication shall be transmitted
through diplomatic channels, directly between the Ministries of Justice or any
other authorities designated by the Parties.

ARTICLE 3
R ired umen

1. A request for the transfer of supervision shall contain all necessary
information on the identity, nationality and residence of the sentenced person.
The request shall be accompanied by the original or a copy of any court decision
referred to in article 1 cf the present Treaty and a certificate thkat this decision
is final.

2. The documents submitted in support of a request for transfer of
supervision shall be accompanied by a translation into the language of the
requested State or into another language acceptable to that State.

ARTICLE 4

Certification and authentication

Subject to naticnal law and unless the Parties decide otherwise, a request for
transfer of supervision and the documeants in support thereof, as well as the
documents and other material supplied in response to such a request, shall not
require certification or authentication. 7/

1/ The laws of some countries require authentication before documents
transmitted from other countries can be admitted in their courts and, therefore,
would require a clause setting out the authentication required.
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ARTICLE 5

Decision on_ the request

The competent authorities of the administering State shall examine what action
to take on the request for supervision in order to comply, as fully as possible,
with the request under their own law, and shall promptly communicate their decision
to the sentencing State.

ARTICLE 6
Dual criminality 8/

A request for transfer of supervision can be complied with only if the act on
which the request is based would constitute an offence if committed in the
territory of the administering State.

ARTICLE 7

Grounds for refusal 9/

If the administering State refuses acceptance of a request for transfer of
supervision, it shall communicate the reasons for refusal to the sentencing State.
Acceptance may be refused where:

(a) The sentenced person is not an ordinary resident in the administering
State;

(b) The act is an offence under military law, which is not alsc an offence
under ordinary criminal law;

(¢) The offence is in connection with taxes, duties, customs or exchange:

(d) The offence is regarded by the administering State as being of a
political nature;

(e) The administering State, under its own law, can no longer carry out the
supervision or enforce the sanction in the event of revocation because of lapse of
time.

8/ - When negotiating on the basis of the present Model Treaty, States may
wish to waive the requirement of dual criminality.

8/ When negotiating on the basis of the present Model Treaty, States may
wish to add other grounds for refusal or conditions to this list, relating, for
example, to the nature or gravity of the offence, to the protection of fundamental
human rights, or to considerations of public order.
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ARTICLE 8

The position of the sentenced person

Whether sentenced or standing trial, a person may express to the sentencing
State his or her interest in a transfer of supervision and his or her willingness
to fulfil any conditions to be imposed. Similarly, such interest may be expressed
by his or her legal representative or close relatives. Where appropriate, the
Contracting States shall inform the offender or his or her close relatives of the
possibilities under the present Treaty.

ARTICLE 9

The rights of the victim

The sentencing State and the administering State shall ensure in the transfer
of supervision that the rights of the victims of the offence, in particular his or
her rights to restitution or compensation, shall not be affected as a result of the
transfer. In the event of the death of the victim, this provision shall apply to
his or her dependants accordingly.

ARTICLE 10

The effects of the transfer of supervision
on the sentencing State

The.acceptance by the administering State of the responsibility for applying

the terms of the decision rendered in the sentencing State shall extinguish the
competence of the latter State to enforce the sentence.

ARTICLE 11

The effects of the transfer of supervision
on the administering State

1. The supervision transferred upon agreement and the subsequent procedure
shall be carried out in accordance with the law of the administering State. That
State alone shall have the right of revocation. That State may, to the extent
necessary, adapt to its own law the conditions or measures prescribed, provided
that such conditions or measures are, in terms of their nature or duration, not
more severe than those pronounced in the sentencing State.

2. If the administering State revokes the conditional sentence or

conditional release, it shall enforce the sentence in accordance with its own law
without, however, going beyond the limits imposed by the sentencing State.

ARTICLE 12

Review, pardon and amnesty

1. The sentencing State alone shall have the right to decide on any
application to reopen the case.

2. Each Party may grant pardon, amnesty or commutation of the sentence in
accordance with the provisions of its Constitution or other laws.
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ARTICLE 13
Information

1. The Contracting Parties shall keep each other informed, in so far as it
is necessary, of all circumstances likely to affect measures of supervision or
enforcement in the administering State. ' To this end they shall transmit to each
other copies of any relevant decisions in this respect.

2. After expiration of the period of supervision, the administering State
shall provide to the sentencing State, at its request, a final report concerning
the supervised person's conduct and compliance with the measures imposed.

ARTICLE 14

Costs

Supervision and enforcement costs incurred in the administering State shall
not be refunded, unless otherwise agreed by both the sentencing State and the
administering State.

ARTICLE 15

Final provisions

1. The present Treaty is subject to [ratification, acceptance or approvall.
The instruments of [ratification, acceptance or approval] shall be exchanged as
soon as possible,

2. The present Treaty shall enter into force on the thirtieth day after the
day on which the instruments of [ratification, acceptance or approval] are
exchanged.

3. The present Treaty shall apply to requests made after its entry into
force, even if the relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice
in writing to the other Party. Such denunciation shall take effect six months
following the date on which it is received by the other Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their
respective Govermments, have signed the present Treaty.

DONE at on in the
and languages, [both/all] texts being equally authentic.
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D. THE JUDICIARY AND LAW ENFORCEMENT

Introduction

The proper functioning of the judiciary and of law enforcemesnt services is
essential not only for an effective criminal justice policy but also for the pro-
tection of the fundamental human rights of individuals. The first United Nations
instrument in this field was the Code of Conduct for lLaw Enforcement Officials,
adopted by the General Assembly in its resolution 34/169 of 17 December 1979.

The development of this instrument was initiated by the General Assembly in its
resolution 3218 (XXIX) of 6 November 1974, which requested the Fifth Congress
to give urgent attention to the elaboration of an international code of ethics
for police and related law enforcement agencies. The Congress, after reviewing
a draft international code of police ethics prepared by a working group of
police experts, 1/ recommended it for review to the General Assembly, which,

by resolution 3453 (XXX) of 9 December 1975, requested the Committee on Crime
Prevention and Control to finalize it. The Committee considered this matter in
depth and recommended a revised draft code, 2/ which was subsequently adopted
by the Assembly, after two years of review by an open-ended working group of
the Third Committee.

The resolution adopting the Code states that the nature of the functions
of law enforcement in the defence of public order, and the manner in which
those functions were exercised, had a direct impact on the quality of life of
individuals as well as of society as a whole. While the Assembly stressed the
important task that law enforcement officials were performing, it also noted
the potential for abuse that the discharge of their duties entailed. The
Code's underlying premise is that those who exercise police power are to
respect and to protect human dignity and to uphold the human rights of all
persons. In particular, the Code prohibits torture or any act of corruption,
states that force may be used only when strictly necessary, sets forth the
responsibility to keep personal information confidential, and calls for the
full protection of the health of persons in custody.

Upon consideration by the Sixth and Seventh Congresses of measures to
promote the implementation and dissemination of the Code, the Committee on
Crime Prevention and Control elaborated draft Guidelines for the Effective
Implementation of the Code, 3/ drawing also on proposals made by the Inter-
regional Preparatory Meeting on topic V for the Seventh Congress. 4/ The
Guidelines were adopted by the Economic and Social Council in its resolu-
tion 1989/61 of 24 May 1989.

So far, the Secretariat has prepared two reports on progress made with
respect to the implementation of the Code, which have been submitted for con-
sideration to the Seventh Congress and to the Committee on Crime Prevention
and Control. 5/

The Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials, adopted by the Eighth Congress and welcomed by the General Assembly
in its resolution 45/166 of 18 December 1990, were developed at an Inter-—
regional Preparatory Meeting for the Eighth Congress 6/ and the Committee on
Crime Prevention and Control 7/ as well as the International Expert Meeting on
United Nations and Law Enforcement, held at Baden, Austria. 8/
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The Basic Principles were formulated in order to provide more detailed
rules on the use of force and firearms by law enforcement officials, in accord-
ance with article 3 of the Code of Conduct for Law Enforcement Officials. They
establish special guidelines focused on the use of firearms and then lay out
standards for policing unlawful assemblies and persoms in custody or deten-
tion. Special consideration is further given to the use of force and firearms
as a last resort; ethical issues; new technologies for developing non-lethal
incapacitating weapons and ammunition for appropiate usej responses by law
enforcement officials in proportion to the seriousness of the offence and the
legitimate objective to be achieved, qualification and training in the use of
force and firearms by law enforcement officials; stressing counselling for law
enforcement officials required to use force or firearms in the course of their
duties; and effective reporting and review procedures.

The Eighth Congress recommended the Principles for national, regiomal and
international action and implementation and called upon the Committee on Crime
Prevention and Control to consider their effective implementation as a matter
of priority. The Congress requested the Secretary-General to take appropriate
steps to ensure the widest possible dissemination of the Principles and invited
Member States to inform the Secretary-General every five years, beginning in
1992, on the progress achieved in the implementation of the Principles.

The Basic Principles on the Independence of the Judiciary were adopted by
the Seventh Congress 9/ and welcomed by the General Assembly in its resolu-

tion 40/146 of 13 December 1985. The Sixth Congress, in its resolution 16, had
called upon the Committee on Crime Prevention and Control to elaborate guide-
lines on the independence of judges. Such guidelines were elaborated by the
Committee at its eighth session 10/ and reviewed by the Interregional Pre-
paratory Meeting for the Seventh Congress held at Varemna, Italy, 11/ with
support of various intergovernmental and non-governmental organizations, espe-
cially the International Association of Judges and the International Commission
of Jurists. The Seventh Congress, after extensive discussion, decided to adopt
the instrument as the Basic Principles on the Independence of the Judiciary.

The Principles emphasize that the independence of the judiciary should be
guaranteed by the .State and enshrined in the constitution or law of the
country. They point out, inter alia, that justice requires that everyone be
entitled to a fair and public hearing by a competent, independent and impar-
tial tribunal, in accordance with the principles proclaimed in the Universal
Declaration of Human Rights, the International Covenant on Civil and Political
Rights and other United Nations instruments. In order to secure the indepen-
dence of the judiciary, the Basic Principles set forth criteria concerning the
status of judges, such as their qualifications, selection, training, conditions
of service and tenure, and professional secrecy and immunity. The Principles
also state that judges shall enjoy freedom of expression and association, and
shall be free from any undue disciplinary procedures.

On the recommendation of the Committee on Crime Prevention and Control,
the Economic and Social Council adopted the Procedures for the effective imple-
mentation of the Basic Principles on the Independence of the Judiciary by its
resolution 1989/60 of 24 May 1989. In pursuance of Economic and Social Council
resolution 1986/10 (V) of 21 May 1986, the Committee, at its tenth session,
considered such procedures, which had been formulated by the International
Expert Meeting on the United Nations and Law Enforcement, held at Baden,
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Austria, in 1987, on the basis of previous work accomplished by the United
Nations Interregional Crime and Justice Research Institute (UNICRI), -in
cooperation with various non-governmental organizations. 12/

The Procedures call upon States to adopt and implement the Basic Prin-
ciples in accordance with their constitutional process and domestic practice.
They also ask States to widely publicize the Basic Principles, in at least the
main or official language(s) of the ccuntry and to make the text available to
all members of the judiciary. The Procedures invite Governments to hold
national and regional seminars and: courses on the judiciary and its indepen~
dence. Member States are invited to inform the Secretary-General every five
years, beginning in 1988, on the progress achieved in the implementation of
the Basic Principles.

The Commission on Human Rights, welcoming the close cooperation that had
been established between the Centre for Human Rights and the Crime Prevention
and Criminal Justice Branch of the Centre for Social Development and Human-
itarian Affairs, 13/ invited Governments to take into account, in implementing
the Basic Principles; the principles set forth in the draft Declaration on the
Independence and Impartiality of the Judiciary, Jurors and Assessors and the
Independence of Lawyers, elaborated by the Sub-Commission on Prevention of
Discrimination and Protection of Minorities. 14/ On the basis of information
provided by Member States, the Secretariat prepared the first report on the
implementation which was submitted to the Eighth Congress. 15/

The Basic Principles on the Role of Lawyers were also adopted by the
Eighth Congress and welcomed by the General Assembly in its resolution 45/166
of 18 December 1990. They are based on the preparatory work of the Committee
on Crime Prevention and Control, in pursuance of Seventh Congress resolution
No. 18. 16/ In accordance with resolution 1989/32 of 6 March 1989 of the
Commission on Human Rights, due account had been taken in the elaboration of
the Principleés of the draft Declaration on the Independence and Impartiality
of the Judiciary, Jurors and Assessors and the Independence of Lawyers and
studies undertaken by its Sub-Commission on Prevention of Discrimination and
Protection of Minorities. 17/ The International Commission of Jurists and the
International Bar Association had also played an important role in the elabora-
tion of the Principles.

The Congress recommended the Principles for national, regional and inter-
national action and implementation, and invited Member States to take them into
account and to respect them within the framework of their national legislation
and practice. Member States were also invited to inform the Secretary-General
every five years, beginning in 1992, of the progress achieved in the imple-
mentation of the Principles, including their dissemination, their incorporation
into domestic legislation, practice, procedures and policies, the problems
faced in their implementation at the national level and assistance that might
be needed from the international community.

The Basic Principles have a limited but well-focused approach; they
contain pragmatic suggestions for the day-to-day operation of the legal
profession, with emphasis orn criminal justice. Special attention is given
to the following issues: effective access to legal assistance for all groups
of society; the right of the accused to counsel and to seek legal assistance
of their own choice; education of the public on the role of lawyers in pro-
tecting fundamental rights and liberties, training and qualifications of
lawyers, and the prevention of discrimination with respect to entry into the
legal profession; the role of Governments, bar associations and other
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professional associations of lawyers; the right of lawyers to untertake the
representation of clients or cases without fear of repression or persecution;
and the respect by Governments for the confidentiality of communications
between lawyers and their clients, including the right to refuse to give
testimony on such matters. Furthermore the Principles provide that lawyers,
like other c¢itizens, are entitled to freedom of expression, belief, association
and assembly.

It may be recalled in this.context that a report was submitted to the Sub-
Commission on Prevention of Discrimination and Protection of Minorities by one
of its members, Mr. Louis Joinet, France, which recommended means by which the
Sub—Commission could assist in ensuring respect for the independence of the
judiciary and the protection of practising lawyers. 18/ The General Assembly,
in its resolution 45/166 of 18 December 1990, welcomed the decision of the Sub-
Commission to entrust Mr. Joinet with the preparation of a report on strengthen-—
ing the independence of the judiciary and the protection of practising lawyers
as described in Sub~Commission resolution 1990/23 of 30 August 1990.

The Guidelines on the Role of Prosecutors also adopted by the Eighth
Congress and welcomed by the General Assembly in its resolution 45/166 of

18 December 1990, were based on the preparatory work of the Committee on Crime
Prevention and Control, the regional preparatory meetings for the Eighth Con-
gress, regional and interregional institutes for the prevention of crime and
the treatment of offenders as well as various intergovernmental and non-
governmental organizations, in pursuance of Seventh Congress resolution 7. 19/

Recognizing that prosecutors are essential agents of the administration
of criminal justice, the Guidelines are designed to secure and promote the
effectiveness, impartiality and fairness of prosecutors in criminal proceed-
ings. Prosecutors shall be made aware of the ideals and ethical duties of
their office, the constitutional and statutory protection of the rights of the
suspect, and the human rights and fundamental freedoms recognized by national
and international law.

The Guidelines pay special attention to the requirements of fairness,
openness, accountability and efficiency in matters relating to prosecutions;
the qualifications, selection and training of prosecutors; their status and
conditions of service; their role in criminal proceedings; their relations
with other government agencies or institutions; and disciplinary proceedings.
Attention is also paid to the discretionary function, which is vested in pro-
secutors in certain jurisdictions. Member States are invited to take into
account and respect the Guidelines within the framework of their national
legislation and practice. The Secretary-General is requested to prepare every
five years, beginning in 1993, a report on the implementation of the
Guidelines.

Notes
1l/ A/CONF.56/5.

2/ Committee on Crime Prevention and Control, Report on the fourth
session (E/CN.5/536).
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3/ Committee on Crime Prevention and Control, Report on the tenth
session (E/AC.57/1988/17).

4/  A/CONF.121/IPM.3.

5/ The first report was submitted to the Seventh Congress in 1985
(A/CONF.121/12) and the second to the Committee on Crime Prevention and
Control at its tenth session in 1988 (E/AC.57/1988/8 and Add.1/Rev.l).

6/ A/CONF.144/IPM.5.
7/ E/AC.57/1988/8 and Corr.l, annex I.

8/ Report of the International Expert Meeting on United Nations and Law
Enforcement: the role of criminal justice and law enforcement agencies in the
- maintenance of public safety and social peace, Baden, Austria,
16~19 November 1987.

8/ Report of thé Seventh Congress (A/CONF.121/22/Rev.l).

10/ Committee on Crime Prevention and Control, Report on the eighth
session (E/AC.57/1984/18).

11/ A/CONF.121/IPM.3.
12/ E/AC.57/1988/4, annex. . (See also footnotes 3 and 8.)

13/ TFor the coordination of the activities of the Centre for Human Rights
and the Centre for Social Development and Humanitarian Affairs, see Brody, ''The
Independence of Judges and Lawyers: A Compilation of International Standards",

25--26 CIJL Bulletin 7.

14/ E/CN.4/Sub.2/1988/20/Add.l and Add.l/Corr.l. This draft declaration
was formulated with the assistance of various meetings organized by relevant
non-governmental organizations, especially two seminars in 1981 and 1982
hosted by the International Institute of Higher Studies in Criminal Sciences
in Siracusa and Noto, Italy, organized by the Centre for the Independence of
Judges and Lawyers of the International Commission of Jurists and the
International Association of Penal Law.

15/ A/CONF.144/19.

16/ For the preparation of the draft, see footnotes 6 and 8 and
E/AC.57/1988/15.

17/ For the report of the Special Rapporteur, see E/CN.4/Sub.2/L.731,
E/CN.4/Sub.2/481 and Add.l, E/CN.4/Sub.2/1982/23 and E/CN.4/Sub.2/1985/18 and
Add.1-6. (See also footnotes 14, 15 and 16.)

18/ E/CN.4/5ub.2/1990/35.
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[18] 34/169. Code of Conduct -for Law Enforcement
Officlals :

The Genera] Assembly,

Considering that the purposes proclaimed in the
Charter of the United Nations include the achievement
of international co-operation in promoting and encour-
aging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex,
language or religion,

Recalling, in particular, the Universal Declaration of
Human Rights'®® and the International Covenants on
Human Rights,1®®

Recalling also the Declaration on the Protection of
All Persons from Being Subjected to Torture and Other
Cruel, Iniuman or Degrading Treatment or Punish-
ment, adopted by the General Assembly in its reso-
Tution 3452 (XXX) of 9 December 1975,

Mindful that the nature of the functions of law en-
forcement in the defence of public-order and the man-
ner in which those functions are exercised have a direct
impact on the quality of life of individuals as well as
of society as a whole, )

Conscious of the important task which law eaforce-
ment officials are performing diligently and with dignity,
in compliance with the principles of human rights,

Aware, nevertheless, of the potential for abuse which
the exercise of such dutics en

Recognizing that the establishment of a code of con-
duct for law enforcement officials is only one of several
important measures for providing the citizenry served
by law enforcement officials with protection of all their
rights and interests,

Aware that there are additional important principles
and prerequisites for the humane performance of law
enforcement functions, namely:

(a) That, like all agencies of the criminal justice
system, every law enforcement agency should be repre-
sentative of and responsive and accountable to the com-
munity as a whole,

108 Resolution 217 A (1D,
109 Resolution 2200 A (XXI), annex.
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(») That the effective maintenance of ethical stand-
ards among law enforcement officials depends on the
existence of a well-conceived, popularly accepted and
humane system of laws,

(c) That every law enforcement official is part of
the criminal justice system, the aim of which is to pre-
vent and control crime, and that the conduct of every
functionary within the system has an impact on the
entire system,

(@) That every law enforcement agency, in fulfil-
ment of the first premise of every profession, should be
held-to the duty of disciplining itself in complete con-
formity with the principles and standards herein pro-
vided and that the actions of law enforcement officials
should be responsive to public scrutiny, whether exer-
cised by a review board, a ministry, a procuracy, the
judiciary, an ombudsman, a citizens' committee or any
combination thereof, or any other reviewing agency,

(¢) Thatstandards as such lack practical value unless
their content and meaning, through education and train-
ing and through mbnitoring, become part of the creed
of every law enforcement official, v

Adopts the Code of Conduct for Law Enforcement
Officials set forth in the annex to the present resolution
and decides to transmit it to Governments with the
recommendation that favourable consideration should
be given to its use within the framework of national
legislation or practice as a body of principles for ob-
servance by law enforcement officials.

106th plenary meeting
17 December 1979

ANNEX
Code of Conduct for Law Enforcement Officials
Article 1
. Law caforcement officials shall at all times fulfil the duty
imposed upon them by law, by serving the community and by

protecting all persons against illegal acts, consistent with the
high degree of responsibility required by their profession.

Commentary:1\0

(a) The term “law enforcement officials” includes all
officers of the law, whether appointed or elected, who exer-

cise police powers, especially the powers of arrest or
detention.

(4) In countries where police powers are exercised by mili-
tary authorities, whether uniformed or not, or by state se-
cuarity forces, the definition of law enforcement officials shall
be regarded as including officers of such services.

(c) Service to the community is intended to include partic-
alarly the rendition of services of assistance to those memberz
of the community who by reason of personal, economic, so-
cial or other emergencies are in need of immediate aid.

. {d) This provision is intended to cover not only al vio-
lent, predatory and harmful acts, but cxtends to the full
range of prohibitions under penal statutes. It extends to con-
duct by persons not capable of incurring criminal liability.

Article 2

In the performance of their duty, law enforcement officials
shall respect and protect human dignity and maintain and up-
hold the human rights of all persons.

310 The commentaries provide information to facilitate the use
of the Code within the framework of national legislation or
practice. In addition, national or regional commentarizs could
Identify specific features of the legal systems and practices of
different States or regional intergovernmental organizations
which would promote the application of the Code.

Commentary:

(a) The human rights in question are identified and pro-
tected by national and international law. Among the relévant
international instruments are the Universal Declaration of
Human Rights, the International Covenant on Civil and Polit-
ical Rights, the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, the United Nations
Declaration on the Elimination of All Forms of Racial Dis-
crimination, the International Convention on the Elimination
of All Forms of Racial Discrimination, the International
Convertion on the Suppression and Punishment of the Crime
of Apartheid, the Convention on the Prevention and Punish-
ment of the Crime of Genocide, the Standard Minimum
Rules for the Treatment of Prisoners and the Vienna Con-
vention on Consular Relations.

(6) National commentaries to this provision should indi-
cate regional or national provisions identifying and protecting
these rights,

Article 3
Law enforcement officials may use force only when strictly
necessary and to the extent required for the performance of
their duty.
Commentary:

(a) This provision emphasizes that the use of force by
law enforcement officials should be exceptional; while it im-
plies that law enforcement officials may be authorized to use
force as is reasonably necessary under the circumstances for
the prevention of crime or in effecting or assisting in the law-
ful arrest of offenders or suspected offenders, no force going
beyond that may be used.

(b) National law ordinarily restricts the use of force by
law enforcement officials in accordance with a principle of
proportionality. It is to be understood that such national
principles of proportionality are to be respected in the inter-
pretation of this provision. In no case should this provision
be interpreted to authorize the use of force which is dis-
proportionate to the legitimate objective to be achieved.

{¢) ‘The use of firearms is considered an extreme measure.
Every effort should be made to exclude the use of firearms,
especially against children. In general, firearms should not be
used except when a suspected offender offers armed resistance
or otherwise jeopardizes the lives of others and less ex-
treme measures are not sufficient to restrain-or apprehend
the suspected offender. In every instance in which a fircarm
is discharged, a report should be made promptly to the com-
petent authorities.

Article 4 :

Matters of a confidential nature in the possession of law
enforcement officials shall be kept confidential, unless the per-
formance of duty or the needs of justice strictly require other-

wise.
Commentary:

By the nature of their duties, law enforcement officials ob-
tain information which may relate to private lives or be
potentially harmful to the interests, and especially the reputa-
tion, of others. Great care should be exercised in safeguard-
ing and using such information, which should be disclosed
only in the performance of duty or to serve the needs of
justice. Any disclosure of such information for other purposes
is wholly improper.

Article 5

No law enforcement official may inflict, instigate or tolerate
any act of torture or other cruel, inhuman or degrading treat-
ment or punishment, nor may any law eaforcement official in-
voke superior orders or exceptional circumstances such as a
state of war or a threat of war, a threat to national security,
internal political instability or any other public emergency as
a justification of torture or other cruel, inhuman or degrading
treatment or punishment.

Commentary:

(a) This prohibition derives from the Declaratioﬁ on the
Protection of All Persons from Being Subjected to Torture
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and Other Cruel, Inbuman or Degrading Treatment or Pun-
ishment, adopted by the General Assembly, according to
which;

“{Such an act is] sp offence to human dignity snd shall
be coudemned as a §andal of the purposes of the Charter
of the United Nations and as a violation of the human
rights and fundaments! freedoms proclaimed in the Uni-
versai Declaration of Human Rights [and other interna-
tional human rights instrumenti].” :

(5) The Declaration defines torture as follows:

“, .. torture means any act by which severe pain or
suffering, whether physical or mental, is inteationally
inflicted by or at the instigation of a public official on a
person for such purposes as obiaining from him or a
third person information or confession, punishing him
for an act he has committed or is suspected of having
committed, or intimidating him or other persons. It
does not include pain or suffering arising only from,
inherent in or incidental to, lawful sanctions to the ex-
tent consistent with the Standard Minimum Rules for
the Treatment of Prisoners.,"111

(¢) The term “cruel, inhuman or degrading treatment or
punishment™ has not becn defined by the General Assembly
but should be interpreted so as to extend the widest possible
protection against abuses, whether physical or mental.

Article 6

Law enforcement officials shall ensure the full protection of
the health of persons in their custody and, in particular, shall
take immediate action to secure medical attention whenever
required. ‘
Commeniary:

(@) “Medical attention™, which refers-to services rendered
by any medical personnel, including certified medical peacti-
tioners and paramedics, shall be secured when needed or
requested.

(b) While the medical personnel are likely to be attached
to the law enforcement operation, law enforcement officials
must take into account the judgement of such personnel
when they recommend providing the person in custody with
appropriate treatment through, or in consultation with, medi-
cal personnel from outside the law enforcement operation.

(c) It is understood that law enforcement officials shall
also secure medical attention for victims of violations of law
or of accidents occurring in the course of violations of law.

Article 7

Law enforcement officials shall not comnmit any act of cor-
ruption. They shall also rigorously oppose and combat il such
acts.

Commentary:

(a) Any act of corruption, in the same way as any other
abuse of authority, is incompatible with the profession of law
enforcement officials. The law must be enforced fully with
respect to eny law enforcement official who commits an act
of corruption, as Governments cannot expect to enforce the
law among their citizens if they cannot, or will not, enforce
the law against their own agents and within their own
agencies,

(b) While the definition of corruption must be subject to
national law, it should be understood to encompass the com-
mission or omission of an act in the performance of or in
connexion with one's duties, in response 1o gifts, promises or
incentives demanded or accepted, or the wrongful receipt of
these once the act bas been committed or omitted.

- {€) The expression “sct of corruption™ referred to above
should be understood to encompass attempted corruption.

Article 8

Law enforcement officials shall respect the law and the present
Code.. They skall also, to the best of their capability, prevent
and rigorously oppose any violations of them.

111 First United Nations Congress on the Prevention of
Crirze and the Treatment of Offenders: report g{eparcd by the
Secretarigt (United Nations publication, Sales No. 1956.1V.4),

Law enforcement officials who have reason to believe that a
violation of the present Code has occurred or is about to occur
shall report the matter to their superior authorities and, where
necessary, fo other appropriate authorities or organs vested with
reviewing or remedial power.

Commeritary: .

(a) ‘This Code shall be observed whenever it has been in-
corporated into national legislation or practice. If legislation
ot practice contains stricter provisions than those of the present
Code, thoss stricter provisions shall be observed.

(b) The article secks to preserve the balance between the
need for internal discipline of the agency oa which public
safety is Jargely dependent, on the one hand, and the need for
dealing with violations of basic human rights, on the other.
Law enforcement officials shall report viclations within thie
chain of command and take other lawful action outside the
chain of command only when no other remedics are available
ot effective. It is understood that law enforcement officials
shall not suffer administrative or other penalties becanse they
bave reported that & violation of this Code has occurred or is
about to occur. N

(¢) The term “appropriate authorities or organs vested
with reviewing or remedial power™ refers to any authority or

_ organ existing under national law, whether internal to the law
enforcement sgency or independent thercof, with statutory,
customary or other power to review grievances and complaints
arising out of violations within the purview of this Code.

(d) In some countrics, the mass media may be regarded
as performing complaint review functions similar to those
described in subparagraph (c) above. Law enforcement offi-
cials may, therefore, be justified if, as & last resort and in ac-
cordance with the laws and customs of their own countries
and with the provisions of article 4 of the present Code, they
bring violations to the atiention of public opinion through
the mass media.

(¢) Law enforcement officials who comply with the pro-
visions of this Code deserve the respect, the full support and
the co-operation of the community and of the Jaw enforce-
ment agency in which they serve, as well as the law enforce-
ment profession.




1 1989/61. Guidelines for the effective implementation
of the Code of Conduct for Law Enforce-
ment Officials

The Economic and Social Council,

Recalling General Assembly resolution 34/169 of
17 December 1979, by which the Assembly adopted
the Code of Conduct for Law Enforcement Officials
set forth in the annex to the resolution,

Recalling also resolution 14 of the Seventh United
Nations Congress on the Prevention of Crime and
the Treatment of Offenders,® in which the Congress,
inter alia, called attention to the guidelines for the
more effective implementation of the Code formulat-
ed at the Interregional Prenaratory Meeting for the

Seventh Congress._ on the topic “Formulation and
application of United Nations standards and norms
in criminal justice”, held at Varenna, Italy, in 1984,

Bearing in mind its resolution 1986/10, section IX,
of 21 May 1986, in which it requested the Committee
on Crime Prevention and Control, at its tenth
session, to consider measures for the more effective
implementation of the Code, in the light of the
guidance provided by the Seventh Congress,

Having considered the report of the Committee on
Crime Prevention and Control or its tenth session,%
. Guided by the desire to promote the implementa-
tion of the Code,

L. Adopts the Guidelines for the Effective Imple-
mentation of the Code of Conduct for Law Enforce-
ment Officials, recommended by the Committee on
Crime Prevention and Control and annexed to the
present resolution; .

2. Invites the Eighth United Nations Congr&s on
the Prevention of Crime and the Treatment of
Offenders and its preparatory meetings to explore

ways and means of stimulating adherence to the
Guidelines.

15th plenary meeting
24 May 1989

ANNEX
Guidelines for the Effective Implemeatation of the Code of
Conduct for Law Eaforcement Officials
L. AppLiCATION OF THE CODE
A. General principles

I The principles embodied in the Code shall be reflected in
national legislation and practice.

2. Inorder to achieve the aims and objectives set out in article
1 of the Code and its Commentary, the definition of “law
enforcément officials” shall be given the widest possible
interpretation.
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3. The Code shall be made applicable to all law enforcement
officials, regardless of their jurisdiction.

4. Governments shall adopt the necessary measures to instruct,
in basic training and all subsequent training and refresher courses,
law enforcement officials in the provisions of national legislation
connected with the Code as well as other basic texts on the issue of
human rights.

B. Specific issues

1. Selection. education and training. The selection, education
and training of law enforcement officials shall be given prime
importance. Governments shall also promote cducation and
training through a fruitful exchange of ideas at the regional and
interregional levels.

2. Salary and working conditions. All law enforcement officials
shall be adequately remuncrated and shall be provided with
appropriate working conditions.

3. Discipline and supervision. Effective mechanisms shall be
established to ensure the internal discipline and extemnal control as
well as the supervision of law enforcement officials.

4. Complaints by members of the public. Particular provisions
shall be made, within the mechanisms mentioned under paragraph
3 above, for the receipt and protessing of complaints against law
enforcement officidls made by members of the public, and the
cxistence of these provisions shall be made known to the public.

[1. IMPLEMERTATION OF THE CODE
A. At the national level
1. The Code shall be made available to all law enforcement
officials and competent authorities in their own language.
2. Governments shall disseminate the Code and alt domestic

laws giving effect to it 50 as to ensure that the principles and rights
contained therein become known to the public in general.

3. In considering measures to promote the application of the
Code, Governments shall organize symiposia on the role and
functions of law enforcement officials in the protection of human

. rights and the prevention of crime.

B. At the international level

I. Governments shall inform the Secretary-General at appro-
priate intervals of at least five years on the extent of the
implementation of the Code.

2. The Secretary-General shall prepare periodic reports on
progress made with respect to the implementation of the Cade,
drawing also on observations and on the co-operation of special-
ized agencies and relevant intergovernmental organizations #nd
non-governmental organizations in consultative status with the
Economic and Social Council.

3. As part of the reports mentioned above, Governments shall
provide to the Secretary-General copies of abstracts of lavis,
regulations and administrative measures concerning the applica-
tion of the Code, any other relevant information on its implemen-
tation, as well as information on possible difficultics in its
application. -

4. The Secretary-General shall submit the above-mentioned
reports to the Committee on Crime Prevention and Control for
consideration and further action, as appropriate.

5. The Secretary-General shall make available the Code and
the present guidelines to all States and intergovernmental and non-
goverzmental organizations concemned, in all official languages of
the United Nations.

6. The United Nations, as part of its advisory services and
technical co-operation and development programmes, shall:

(@) Make available to Govermnments requesting them the
services of experts and regional axd interregional advisers to assist
in implementing the provisions of the Code;

(6) Promote national and regional training seminars and other
meetings on the Code and on the role and functions of law
enforcement officials in the protection of human rights and the
prevention of crime.

7. The United Nations regional institutes shall be encouraged
to organize seminars and training courses on the Code and to carry
out research on the extent to which the Code is implemented in the
countries of the region as well zs the difficulties encountered.
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[20] Basic Principles on the Use of Force and Firearms by
Law_Enforcement Officials

The Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Recalling the Milan Plan of Action, 130/ adopted by the Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders and endorsed by
the General Assembly in its resolution 40/32 of 29 November 1985,

Recalling also resolution 14 of the Seventh Congress, 131/ in which the
Committee on Crime Prevention and Control was called upon to consider measures for
the more effective implementation of the Code of Conduct for Law Enforcement
Officials,

Taking note with appreciation of the work accomplished, in pursuance of
resolution 14 of the Seventh Congress, 131/ by the Committee, by the interregional
preparatory meeting for the Eighth United Nations Cungress on the Prevention of
Crime and the Treatment of Offenders on United Nations norms and guidelines in
crime prevention and criminal ‘justice and implementation and priorities for further
standard setting, 132/ and by the regional preparatory meetings for the Eighth
Congress,

1. Adopts the Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials contained in the annex to the present resolution;

2. Recommends the Basic Principles for national, regional and interregional
action and implementation, taking into account the political, economic, social and
cultural circumstances and traditions of each country;

3. Invites Member States to take into account and to respect the Basic

Principles within the framework of their national legislation and practice;

4. Also invites Member States to bring the Basic Principles to the attention

of law enforcement officials and other members of the executive branch of
government, judges, lawyers, the legislature and the public in general:;

5. Further invites Member States to inform the Secretary-General every five
years, beginning in 1992, of the progress achieved in the implementation of the
Basic Principles, including their dissemination, their incorporation into domestic
legislation, practice, procedures and policies, the problems faced in their
implementation at the national level and assistance that might be needed from the
international community, ‘and requests the Secretary-General to report thereon to
the Ninth United Nations Congress on the Prevention of Crime and the Treatment of
QOffenders;

130/ See Seventh United Nations Congress on the Prevention of Crim

TIreatment of Offenders, Milan, 26 August-6 September 1985 (United Nations
publication, Sales No. E.86.IV.1l), chap. I, sect. A.

b

31/ Ibid., sect. E.

|

32/ A/CONF.144/1IPM.5.
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6. Appeals to all Govermnments to promote seminars and training courses at
~he national and regional levels on the role of law enforcement and the need for
restraints on the use of force and firearms by law enforcement officials;

7. Urges the regional commissions, the regional and interregional institutes
on crime prevention and c¢riminal justice, the specialized agencies and other
entities within the United Nations system, other intergovernmental organizations
concerzed and non-governmental organizations in consultative status with the
Zconomic and Social Council to become actively involved in the implementation of
“he Basic Principles and to inform the Secretary-General of the efforts made to
disseminate and implement the Basic Principles and the extent of their
implemsntation, and requests the Secretary-General to include this information in
nis report to the Ninth Congress;

8. Calls upon the Committee on Crime Prevention and Control to consider, as
2 matter of priority, ways and means of ensuring the effective implementation of
~he present resolution;

9. Regquests the Secretary-General:

(a) To take steps, as appropriate, to bring this resolution to the attention
of Govarnments and all United Nations bodies concerned, and to provide for the
widest possible dissemination of the Basic Principles;

(b} To include the Basic Principles in the next edition of the United Nations

publication entitled Human Rights: A Compilation of International Instruments:;

(c) To provide Governments, at their request, with the services of experts
and regional and interregional advisers to assist in implementing the Basic
Principles and to report to the Ninth Congress on the technical assistance and
training actually provided;

(d) To report to the Committee, at its twelfth session, on the steps taken to
implemsnt the Basic Principles;

1¢. Reguests the Ninth Congress and its preparatory meetings to consider the
orogress achieved in the implementation of the Basic Principles.
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ANNEX

Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials

Whereas the work of law enforcement officials 133/ is a social service of
great importance and there is, therefore, a need to maintain and, whenever
necessary, to improve the working conditions and status of these officials,

Whereas a threat to the life and safety of law enforcement officials must be
seen as a threat to the stability of society as a whole,

Whereas law enforcement officials have a vital role in the protection of the
right to life, liberty and security of the person, as guaranteed in the
Universal Declaration of Human Rights 134/ and reaffirmed in the International
Covenant on Civil and Political Rights, 135/

Whereas the Standard Minimum Rules for the Treatment of Prisoners 136/ provide
for the circumstances in which prison officials may use force in the course of
their duties,

Whereas article 3 of the Code of Conduct for Law Enforcement Officials 136/
provides that law enforcement officials may use force only when strictly necessary
and to the extent required for the performance of their duty,

Whereas the preparatory meeting for the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, held at Varenna, Italy, agreed
on elements to be considered in the course of further work on restraints on the use
of force and firearms by law enforcement officials, 137/

Whereas the Seventh Congress, in its resolution 14, 138/ inter alia,
emphasizes that the use of force and firearms by law enforcement officials should
be commensurate with due respect for human rights,

133/ In accordance with the commentary to article 1 of the Code of Conduct for
Law Enforcement Officials, the term "law enforcement officials"” includes all
officers of the law, whether appointed or elected, who exercise police powers,
especially the powers of arrest or detention. In countries where police powers are
exercised by military authorities, whether uniformed or not, or by State security
forces, the definitior of law enforcement officials shall be regarded as including
cfficers of such services.

134/ General Assembly resolution 217 A (III).

st

35/ General Assembly resolution 2200 A (¥XI), annex.

|

136/ See Human_Rights: A Compilation of International Instruments (United
Nations publication, Sales Ne. E.88.XIV.1l), sect. G.

137/ A/CONF.121/1PM.3, para. 34.

138/ See Seventh United Nations Congress ..., chap. I, sect. E.
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Whereas the Economic and Social Council, in its resolution 1986/10,
section IX, of 21 May 1985, invited Member States to pay particular attention in
the implementation of the Code to the use of force and firearms by law enforcement
officials, and the General Assembly, in its resolution 41/149 of 4 December 1986,
inter alia, welcomed this recommendation made by the Council,

Whereas it is appropriate that, with due regard to their personal safety,
consideration be given to the role of law enforcement officials in relation to the
administration of justice, to the protection of the right to life, liberty and
security of the person, to their responsibility to maintain public safety and
social peace and to the importance of their qualifications, training and conduct,

The basic principles set forth below, which have been formulated to assist
Member States in their task of ensuring and promoting the proper role of law
enforcement officials, should be taken into account and respected by Governments
within the framework of their national legislation and practice, and be brought to
the attention of law enforcement officials as well as other persons, such as
judges, prosecutors, lawyers, members of the executive branch and the legislature,
and the public.

General provisions

1. Governments and law enforcement agencies shall adopt and implement rules
and regulations on the use of force and firearms against persons by law enforcement
officials. In developing such rules and regulations, Governments and law
enforcement agencies shall keep the ethical issues associated with the use of force
and firearms constantly under review.

2. Governments and law enforcement agencies should develop a range of means
as broad as possible and equip law enforcement officials with various types of
weapons and ammunition that would allow for a differentiated use of force and
firearms. These should include the development of non-lethal incapacitating
weapons for use in appropriate situations, with a view to increasingly restraining
the application of means capable of causing death or injury to persons. For the
same purpose, it should also be possible for law enforcement officials to be
equipped with self-defensive equipment such as shields, helmets, bullet-proof vests
and bullet-proof means of transportation, in order to decrease the need to use
weapons of any kind, ‘

3. The development and deployment of non-lethal incapacitating weapons
should be carefully evaluated in order to minimize the risk of endangering
uninvolved persons, and the use of such weapons should be carefully controlled.

4, Law enforcement officials, in carrying out their duty, shall, as far as
possible, apply non-violent means before resorting to the use of force and
firearms. They may use force and firearms only if other means remain ineffective
or without any promise of achieving the intended result.

5. Whenever the lawful use of force and firearms is unavoidable, law
enforcement officials shall:

(a) Exercise restraint in such use and act in proportion to the seriousness
of the offence and the legitimate objective to be achieved:;
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(b) Minimize damage and injury, and respect and preserve human life;

(c) Ensure that assistance and medical aid are rendered to any injured or
affected persons at the earliest possible moment;

(d) Ensure that relatives or close friends of the injured or affected person
are notified at the earliest possible moment.

6. Where injury or death is caused by the use of force and firearms by law
enforcement officials, they shall report the incident promptly to their superiors,
in accordance with principle 22.

7. Govermments shall ensure that arbitrary or abusive use of force and
firearms by law enforcement officials is punished as a criminal offence under their
law.

8. Exceptional circumstances such as internal political instability or any
other public emergency may not be invoked to justify any departure from these basic
principles.

cial provision

9. Law enforcement officials shall not use firearms against persons except
in self-defence or defence of others against the imminent threat of death or
serious injury, to prevent the perpetration of a particularly serious crime
involving grave threat to life, to arrest a person presenting such a danger and
resisting their authority, or to prevent his or her escape, and only when less
extreme means are insufficient to achieve these objectives. In any event,
intentional lethal use of firearms may only be made when strictly unavoidable in
order to protect life.

10. In the circumstances provided for under principle 9, law enforcement
officials shall identify themselves as such and give a clear warning of their
intent to use firearms, with sufficient time for the warning to be observed, unless
to do so would unduly place the law enforcement officials at risk or would create a
risk of death or serious harm to other persons, or would be clearly inappropriate
or pointless in the circumstances of the incident.

11. Rules and regulations on the use of firearms by law enforcement officials
should include guidelines that:

(a) Specify the circumstances under which law enforcement officials are
authorized to carry firearms and prescribe the types of firearms and ammunition
permitted;

(b) Ensure that firearms are used only in appropriate circumstances and in a
manner likely to decrease the risk of unnecessary harm:

(c) Prohibit the use of those firearms and ammunition that cause unwarranted
injury or present an unwarranted risk:;
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(d) Regulate the control, storage and issuing of firearms, including
procedures for ensuring that law enforcement officials are accountable for the
firearms and ammunition issued to them;

(e) Provide for warnings to be given, if appropriate, when firearms are to be
discharged:

(£) Provide for a system of reporting whenever law enforcement officials use
firearms in the performance of their duty.

Policing unlawful assemblies

12. As everyone is allowed to participate in lawful and peaceful assemblies,
in accordance with the principles embodied in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights, Governments
and law enforcement agencies and officials shall recognize that force and firearms
may be used only in accordance with principles 13 and 14.

13. In the dispersal of assemblies that are unlawful but non-violent, law
enforcement officials shall avoid the use of force or, where that is not
practicable, shall restrict such force to the minimum extent necessary.

14, In the dispersal of violent assemblies, law enforcement officials may use
firearms only when less dangerous means are not practicable and only to the minimum
extent necessary. Law enforcement officials shall not use firearms in such cases,
except under the conditions stipulated in principle 9.

Policing persons in custody or detention

15. Law enforcement officials, in their relations with persons in custody or
detention, shall not use force, except when strictly necessary for the maintenance
of security and order,within the institution, or when personal safety is threatened.

16.. Law enforcement officials, in their relations with persons in custody or
detention, shall not use firearms, except in self-defence or in the defence of
others against the immediate threat of death or serious injury, or when strictly
necessary to prevent the escape of a person in custody or detention presenting the
danger referred to in principle 9.

17. The preceding principles are without prejudice to the rights, duties and
responsibilities of prison officials, as set out in the Standard Minimum Rules for
the Treatment of Prisoners, particularly rules 33, 34 and 54.

Quealifications, training and counselling

18. Governments and law enforcement agencies shall ensure that all law
enforcement officials are selected by proper screening procedures, have appropriate
moral, psychological and physical qualities for the effective exercise of their
functions and receive continuous and thorough professional training. Their
continued fitness to perform these functions should be subject to periodic review.
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19,  Governments and law enforcement agencies shall ensure that all law
enforcement officials are provided with training and are tested in accordance with
appropriate proficiency standards in the use of force. Those law enforcement
nfficials who are required te carry firearms should be authorized to do so only
upon completion of special training in their use.

20. In the training of law enforcement officials, Governments and law
enfercement agencies shall give special attention to issues of police ethics and
numan rights, especially in the investigative process, to alternatives to the use
of force and firearms, including the peaceful settlement of conflicts, the
understanding of crowd behaviour, and the methods of persuasion, negotiation and
mediation, as well as to technical means, with a view to limiting the use of force
znd firearms. Law enforcement agencies should review their training programmes and
operational procedures in the light of particular incidents.

21. Governments and law enforcement agencies shall make stress counselling
available to law enforcement officials who are involved in situations where force
and firearms are used.

Reporting and review procedures

22. Governments and law enforcement agencies shall establish effective
reporting and review procedures for all incidents referred to in principles 6
and 11 (f). For incidents reported pursuant to these principles, Governments and
law enforcement agencies shall ensure that an effective review process is available
and that independent administrative or prosecutorial authorities are in a position
to exercise jurisdiction in appropriate circumstances. In cases of death and
serious injury or other grave consequences, a detailed report shall be sent
cromptly to the competent authorities responsible for administrative review and
judicial control.

23. Persons affected by the use of force and firearms or their legal
representatives shall have access to an independent process, including a judicial
orocess. ' In the event of the death of such persons, this provision shall apply to
their dependants accordingly.

24. Governments and law enforcement agencies shall ensure that superior
cfficers are held responsible if they know, or should have known, that law
snforcement officials under their command are resorting, or have resorted, to the
unlawful use of force and firsarms, and they did not take all measures. in their
vower to prevent, suppress or report such use.

25. Governments and law enforcement agencies shall ensure that no criminal or
disciplinary sanction is impesed on law enforcement officials who, in compliance
with the Code of Conduct for Law Enforcement Officials and these basic principles,
refuse to carry out an order to use force and firearms, or who report such use by
cther officials.

26. Obedience to superior orders shall be no defence if law enforcement
officials knew that an order to use force and firearms resulting in the death or
serious injury of a person was manifestly unlawful and had a reasonable opportunity
to refuse to follow it. 1In any case, responsibility also rests on the superiors
«who gave the unlawful orders.
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[21] . Basic Principles on the Independence of the Judiciary

The Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Recalling the Caracas Declaration, 37/ unanimously adopted by the Sixth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and
endorsed by the General Asscmbly in its resolution 35/171 of 15 December 1980,

Recalling alsc resolution 16 adopted by the Sixth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, 38/ in which the Congress
called vpon the Committee on Crime Prevention and Control to include among its
priorities the elaboration of guidelines relating to the independence of judges,

Recalling further Economic and Social Council decision 1984/153 of
25 May 1984, in which the Council invited the interregional preparatory meeting on
the formulation and application of United Nations standards and norms in criminal
justice to finalize the draft guidelines on the independence of the judiciary,
formulated by the Committee on Crime Prevention and control at its eighth session

and invited the Secretary-General to submit the final text to the Seventh Congress
for adoption,

Taking note with appreciation of the work accomplished in pursuvance of the
mandate cited above by the Committee on Crime Prevention and Control and by the
Interregional Preparatory Meeting for the Seventh United Nations Congress on the ~
Prevention of Crime and the Treatment of Offenders, heid at Varenna, Italy, from
24 to 28 September 1984,

y Further taking note with appreciation of the extensive d1scussions during the
Seventh United Nations Congress on the Prevention of Crime and the Treatment of

‘Offenders with respect to.the draft guidelines on the independence of the

judiciary, 39/ which led to the formulation of the Basic Principles on the
Independence of the Judiciary,

1. Adopts the Basic Principles on the Independence of the Judiciary
contained in the annex to the present resolutions

2. Recommends the Basic Ptinciples for national, regional and interregional
action and implementation, taking into account the political, economic, social and
cultural circumstances and traditions of each countrys

3. Invites Govetnments to take into account within the framework of their
national legislation and practice and to respect the Basic Principles;

4. Also invites Member States to bring the Basic Principles to the attention

of judges, lawyers, members of the executive and the legislature and the public in
general;

37/ 1Ibid., sect. A.
38/ 1bid., sect. B.

33/ A/CONF.121/9 and Corr.l.
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5. Urges the regional commissions, the regional and interregional institutes
in the field of the prevention of crime and the treatment of offenders, the
specialized agencies and other entities within the United Nations system, other
intergovernmental organizations concerned@ and non-governmental organizations having
consultative status with the Economic and Social Council to become actively
involved in the implementation of the Basic Principles;

6. Calls upon the Committee on Crime Prevention and Control to consider, as
a matter of priority, the effective implementation of the present resolution;

7. Requests the Secretary-General to take steps, as appropriate, to ensure
the widest possible dissemination of the Basic Principles;

8. Also requests the Secretary-General to prepare a report on the
implementation of the Basic Principlesj

9. Further requests the Secretary-General to assist Member States, at theéir
request, in the implementation of the Basic Principles and to report thereon
regularly to the Committee on Crime Prevention and Controlj;

10. Requests that the present resolution be brought to the attention of all
United Nations bodies concerned.

ENNEX

Basic Principles on the Independence of the Judiciary

Whereas in the Charter of the United Nations the peoples of the world affirm,
inter alia, their determination to establish conditions under which justice can be
maintained to achieve international co-operation in promoting and encouraging
respect for human rights and fundamental freedoms without any discrimination,

Whereas the Universal Declaration of Human Rights enshrines in particular the
principles of. equality before the law, of the presumption of innocence and of the
right to a fair and public hearing by a competent, independent and impartial
tribunal established by law, -

Whereas the International Covenants on Economic, Social and Cultural Rights
and on Civil and Political Rights both guarantee the exercise of those .rights, and
in addition, the Covenant on Civil and Political Rights further guarantees the
right to be tried without undue delay,

Wheteas‘frequently there still exists a gap between the vision underlying
those principles and the actual situation,

Whereas the organizétion and administration of justice in every country should
be inspired by those principles, and efforts should be undertaken to translate them
fully into reality, )

Whereas rules concerning the exercise of judicial office should aim at
enabling judges to act in accordance with those principles,
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Whereas judges are charged with the ultimate decision over life, freedoms,
rights, duties and property of citizens,

Whereas the Sixth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, by its resolution 16, called upon the Committee on Crime
Prevention and Control to include among its priorities the elaboration of
guidelines relating to the independence of judges and the selection, ptofessional
training and status of judges and prosecutors,

Whereas it is, therefore, appzopziate that consideration be first given to the
role of judges in relation to the system of justice and to the importance of their
selection, training and conduct,

The following basic principles, formuvlated to assist Member States in their
task of securing and promoting the independence of the judiciary should be taken
into account and respected by Governments within the framework of their national
legislation and practice and be brought to the attention of judges, lawyers,
members of the execvtive and the legislature and the public in general. The
principles have been formulated principally with professional judges in mind, but
they apply equally, as appropriate, to lay judges, where they exist.

Independence of the judiciary

1. The independence of the judiciary shall be guaranteed by the State and
enshrined in the Constitution or the law of the country. It is the duty of all
governmental and other institutions to respect and observe the independence of the
judiciary.

2. The juvdiciary shall decide matters before them impartially, on the basis of
facts and in accordance with the law, without any restrictions, improper
influences, inducements, pressures, threats or interferences, direct or indirect,
from any quarter or for any reason.

3. The judiciary shall have jurisdiction over all issves of a judicial natuvre and
shall have exclusive authority to decide whether an issue submitted for its
decision is within its competence as defined by law.

4. There shall not be any inappropriate or unwarranted interference with the
judicial process, nor shall jvdicial decisions by the courts be subject to
revision. This principle is without prejudice to judicial review or to mitigation
or commutation by competent authorities of sentences imposed by the judiciary, in
accordance with the law.

S. Everyone shall have the right to be tried by ordinary courts or tribunals
vsing established legal procedvres. Tribunals that do not use the duly established
procedures of the legal process shall not be created to displace the jurisdiction
belonging to the ordinary courts or judicial tribunals.

6. The principle of the independence of the judiciary entitles and requires the
judiciary to ensure that judicial proceedings are conducted fairly and that the
rights of the parties are respected.

7. It is the duty of each Member State to provide adequate resouvrces to enable
the judiciary to properly perform its functions.
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Preedom of expression and association

8. In accordance with the Universal Declaration of Human Rights, members of the
judiciary are like other citizens entitled to freedom of expression, belief,
asgociation and assemblys pcovided, however, that in exercising such rights, judges
shall always conduct theaselves in such a manner as to preserve the dignity of
their office and the fmpartiality and independence of .the judiciary.

9. Judges shall be free to form and join associations of judges or other
organizations to represent their interests, to promote their professional training
and to protect their judicial independence.

Qualifications, selection and training

10. Persons selected for judicial office shall be individuals of integtity and
ability with appropriate training oc qualificaticas in law. Asy method of Jjudicial
selection shall safeguard against judicial appointments for improper motives. In
the selection of judges, thece shall be no discrimination agaimst a persoa on the
grounds of race, colour, sex; celigion, political or other opinion, national or
social origin, property. birth or status, except that a requirement, that a
candidate for judicial office must be a national of the country concerned, shall
not be considered discriminatory.

Conditions of sérvice and tenure

11. The terum of office of judges, their independence, security, adequate

remuneration, conditions of service, pensions and the age of retirement shall be
adequately secured by law.

12. Judges, whether appointed or elected, shall have guaranteed tennre ovntil a
mandatory retirement age or the expiry of their term of office, where such exists.

13. Promotion of judges, wherever such a system exists, should be based on
objective factors, in particular ability, integrity and . experience.

14. The assignment of cases to jodges within the court to which they belong is an
internal matter of judicial administration.

Professional secrecy and immunity

15. The judiciary shall be bound by professional secrecy with regard to their
deliberaticns and to coafidential information acquired in the course of their

duties other than in public proceedings, and shall not be compelled to testify on
such matters,

16. Without prejudice to any disciplinary procedure or to any right of appeal or
to compensation from the State, in accocdance with national law, judges should
enjoy personal immunity from civil suits for monetary damages for improper acts or
onissions in the exercise of their judicial functions.

Discipline, suspension and removal

17. A charge or complaint made against a judge in his/her judicial and
professional capacity shall be processed expeditiously and fairly under an
appropriate procedure. The judge shall have the right to a fair hearing. The

examination of the matter at its initial stage shall be kept confidential, unless
othervise requested by the judge.

18. Judges shall be subject to suspeos'ion or removal only for reasoas of
incapacity or behaviour that renders them unfit to discharge their duoties.

19. All disciplinary, suspensioa or removal proceedings shall be determined in
accordance with established standards of judicial conduct.

20. Decisions in disciplinary, suspension or removal proceedings should be subject
to an independent review. This principle may not apply to the decisions of the
highest court and those of the legislature in impeachment or similar proceedings.
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1989/60. Procedures for the effective implementation
of the Basic Principles on the Indepen-
dence of the Judiciary

The Economic and Social Council,

Recalling the Basic Principles on the Independence
of the Judiciary, adopted by the Seventh United
Nations Congress on the Prevention of Crime and
the Treatmeént of Offenders? and endorsed by the
General Assembly in its resolutions 40/32 of 29
November 1985 and 40/146 of 13 December 1985,

Recalling also that the Congress, in its resolution
on the Basic Principles, recommended them for
national, regional and interregional action and called
upon the Committee on- Crime Prevention and
Control to consider, as a matter of priority, the
effective implementation of that resolution,

Bearing in mind its resolution 1986/10, section V,
of 21 May 1986, by which Member States were
invited to inform the Secretary-General every five
years, beginning in 1988, of the progress achieved in_
thé implementation of the Basic Principles, including
their dissemination, their incorporation into national
Iegislation, the problems faced in their implementa-
tion at the national level and assistance that might be
needed from the international community,

Also bearing in mind General Assémbly resolution
41/149 of 4 December 1986, in which the recommen-
dations made by the Council were welcomed,

Having considered the report of the Committee on
Crime Prevention and Control on its tenth session,

Guided by the desire to promote the independence
and impartiality of the judiciary, .

1. Adopts the Procedures for the Effective Imple-
mentation of the Basic Principles on the Indepen-
dence of the Judiciary, recommended by the Com-
mittee on Crime -Prevention and Control and
annexed to the présent resolution;

2. _Invites the Eighth United Nations Congress on
the Prevention of Crime and the Treatment of
Offenders and its preparatory body to accord priority
to ways and means of stimulating adherence to the
Procedures.

15th plenary meeting
24 May 1989

ANNEX

Procedares for the effective implementatioa of the Basic
. Principles on the Independence of the Judiciary °
Procedure 1
- All States shall adopt and implement in their justice systems the
Basic Principles on the Independence of the Judiciary in accord-
ance with their constitutional process and domestic practice.
Procedure 2

No judge shall be appointed or elected for purposes, or be
required to perform services, that are inconsistent with the Basic
Principles. No judge shall accept judicial office on the basis of an
appointment or election, or perform services, that are inconsistent
with the Basic Principles.

Procedure 3

The l}asic Principles shall apply to all judges, including, as
appropriate, lay judges, where they exist.

YSce Seventh United Nations. Congress on the Prevention of
Crime and the Treaiment of Offenders, Milan, 26 August—6
September 1985: report prepared by the Secretariat (United Na-
tions publication, Sales No. E.86.1V.1), chap. I, sect. D.2.

% Official Records of the Economic and Social Council, 1988,
Supplement No. 10 (E/1988/20).
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Procedure 4

States shall ensure that the Basic Principles are widely publi-
cized in at least themain or official language or languages of the
respective State. Judges, lawyers, mémbers of the executive, the
legistature, and the public in general, shall be informed in the most
appropriate manner of the content and the importance of the Basic
Principles so that they may promote their application within the
framework of the justice system. In particular, States shall make
the text of the Basic Principles available to all members of the
Jjudiciary.

Procedure §

In implementing principles . 7and 11 of the Basic Principles,
States shall pay particular attention to the need for adequate
resources for the functioning of the judicial system, including
appointing a sufficient number of judges in relation to case-loads,
providing the courts with necessary support staff and equipment,
and offering judges appropriate personal security, remuneration
and emoluments.

Procedure 6

States shall promote or encourage seminars and courses at the
national and regional levels on the role of the judiciary in society
and the necessity for its independence.

Procedure 7

In accordance with Economic and Social Council resolution
1986/10, section V, Member States shall inform the Secretary-
General every five years, beginning in 1988, of the progress
achieved in the implementation of the Basic Principles, including
their dissemination, their incorporation into national legislation,
the problems faced and difficulties or obstacles encountered in
their implementation at the national Jevel and the assistance that
might be needed from the international community.

Procedure 8

The Secretary-General shall prepare independent quinquennial
reports to the Committee on Crime Prevention and Control on
progress made with respect to the implementation of the Basic
Principles, on the basis of the information received from Govern-
meats under procedure 7, as well as other information available
within the United Nations system, including information on the
technical co-operation and training provided by institutes, experts
and regional and interregional advisers. In the preparation of those
reports the Secretary-General shall also enlist the co-operation of
specialized agencies and the relevant intergovernmental organiza-
tions and non-governmental organizations, in particular profes-
sional associations of judges and lawyers, in consultative status
with the Economic and Social Council, and take into account the
information provided by such agencies and organizations.
Procedure 9 ‘

The Secretary-General shall disseminate the Basic Principles,
the present implementing procedures and the periodic reports on
their implementation referred to in procedures 7 and 8, in as many
languages as possible, and make them available to all States and
intergovernmental and non-govemnmental organizations con-
cemed, in order to ensure the widest circulation of those docu-
ments.

Procedure 10

The Secretary-General shall ensure the widest possible reference
to and use of the text of the Basic Principles and the present
implementing procedures by the United Nations in all its relevant
programmes and the inclusion of the Basic Principles as soon as
possible in the United Nations publication entitled Human Rights:
A Compilation of International Instruments, in accordance with
Eeonomic and Social Council resolution 1986/10, section V.

Procedure 11

As part of its technical co-operation programme, the United
Nations, in particular the Department of Technical Co-operation
for Development of the Seeretariat and the United Nations
Development Programme, shall:

(a) Assjsl Qovcmmems, at their request, in setting up and
strengthening independent and effective judicial systems;
(b) Make available to Governments requesting them, the

§cr\!i9cs of experts and regional and interregional advisers on
judicial matters to assist in implementing the Basic Principles:

(¢) Enhance research concerning effective measures for imple-
menting the Basic Principles, with emphasis on new developments
in that area;

(d) Promote national and regional seminars, as well as other
mectings at the professional and non-profe