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FOREWORD

This Report embodies all the major findings pertaining to local prosecutors
which the Committee on the Office of Attorney General of the National Associa-
tion of Attorneys General has gathered over four years of research. It is the most
comprehensive report ever published on this office, which is a vital part of the
criminal justice system.

In 1971, the Committee on the Office of Attorney General, in its publication
The Office of Attorney General, pointed out that:

Virtually no primary data on prosecutors are available from any source, No

one can say with certainty how many prosecutors serve what percent of the

time; how many employ assistants; what prosecutors’ relationships to Attorneys

General are, or what are their relationships to local law enforcement officers. Sim-

ilarly, there have been few efforts to define prosecutors’ attitudes toward state or

local officials, or to determine what improvements they consider desirable in the
criminal justice system. Recommendations are being made by many groups on

the basis of data that are inadequate, obsolete, or simply not available.

To meet this need, COAG undertook = series of studies of local prosecutors. In
1670, a detailed questionnaire resulted in 636 responses, which were analyzed by
computer. These probed such basic areas as jurisdiction and population served,
staff sizes and caseloads, budgets and salaries, training programs attended, and
attitude toward the Attorney General. Results were published in the COAG re-
ports, The Office of Attorney General (1971) and Survey of Local Prosecutors
(1972).

In 1973, COAG conducted a similar survey. Questionnaires were sent to the
2,672 county and district prosecutors in the nation. One thousand responses were
coded for computer analysis. This constituted a return of 37 percent, higher than
the 1970 response of 24 percent. All states and territories but one were represent-
ed. Not only were responses to thirty-two questionnaire inquiries analyzed by
the computer, but extensive cross-tabulations were alsc performed. The results
were published in the COAG publication, Survey of Local Prosecutors: Data
Concerning 1000 Local Prosecutors (1973). This study is to date the most exten-
sive survey of local prosecutors ever conducted, not only in the large number of
participating prosecutors, but also in the depth of its inquiry.

In addition, the Committee on the Office of Attorney General has studied
prosecutor training and assistance programs among the various states. Informa-
tion has been gathered through questionnaires sent to agencies and organizations
sponsoring such programs, from copies of grant applications to the Law Enforce-
ment Assistance Administ,ation and state planning agencies, and from other
sources as available. Information was published as part of The Office of Attorney
General. This was subsequently updated and expanded, and a research report
Prosecutor Training and Assistance Programs was published. In 1973, an updated
and enlarged version of the 1972 report was published, and it contained in-
formation on programs in all fifty states and three territories.

The 1971 COAG publication, The Office of Attorney General, discussed
the development and duties of the office of local prosecutor, especially as it re-
lated to the Attorney General's functions. This report also discussed case law
defining the Attorney General’s relationsi’p to prosecutors, and their respective
roles in appeals.
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This publication, The Prosecution Function: Local Prosecutors and the At-
torney General, incorporates information and analyses from these previous pub-
lications, plus additional material. It is intended to provide a factual description
of the office of prosecutor and to make significant results of these surveys avail-
able to a wider audience. It also includes information on the Attorney General’s
authority - to initiate or intervene in local prosecutions.

Part of the material herein is derived from studies funded by the Law En-
forcement Assistance Administration. The fact that LEAA furnished such financial
support does not necessarily indicate its concurrence in the statements or con-
clusions herein. Mr. C. Edward Alexander, II, had primary responsibility for
COAG’s 1973 reports on prosecutors and for this report.

sy
M Wv
Attorney General Robert Morgan, Chairman

Committee on the Office of Attorney General

March, 1974
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1. THE PROSECUTION FUNCTION

The American Bar Association char-
acterizes the prosecution and defense
functions as “advocacy within the
framework of the adversary system,”
saying that:

The adversary system which is central to
our administration of criminal justice is not
the result of abstract thinking about the best
means to determine disputed questions of
law and fact. It is the result, rather, or the
slow evolution from trial by combat or by
champions to a less violent form of testing
by argument and evidence.!

The prosecutor, the defense attor-
ney, and the judge are indispensable
elements of this system. The prosecuior
exercises, additionally, the critical
power of determining what cases will
come before it:

. [TThe power of the prosecutor to
institute criminal prosecutions vests in him
an authority in the administration of criminal
justice at least as sweeping as, and per-
haps greater than, the authority of the judge
who pl@Slcles in criminal cases. ... [Tlhe
prosecutor is vested with virtually unre-
viewable power as to the persons to be
prosecuted or not.

Development of the Office

The American system of-public pros-
ecution has developed differently from
the experience in England and on the
Continent. In 1aost western European
countries, for example, the prosecutor
is usually appointed rather than elected,
and he is usually a career official rather
than a one or two-term office holder.
The prosecutor has a closer relation-
ship to the court and is considered a
court officer. Authority stems from the
central government rather than from a
local unit.

England has a peculiar system, with
three types of prosecutions. In 1879,
the office of Director of Public Prose-
cutions was established, thus ending

“traditional adherence to the doctrine
that under English law the detection
and prosecution of crime was basically
the responsibility of private citizens.”
This right is preserved, and comprises
the first type of prosecutions, the sec-
ond type is prosecutions brought by
police, who may conduct courtroom
proceedings themselves or engage pri-
vate attorneys. The third type is cases
brought by the Director of Public Pros-
ecutions, a central government officer
responsible to the Attorney General. He
prosecutes offenses punishable by
death and other cases which appear to
be of importance to him. The Director
also plays an important role in coordi-
nating the other types of prosecutions
and is often called on for advice by the
police.*

America has long embraced the con-
cept of public prosecutors, although
some states permit private parties to
bring criminal actions. Rather than re-
taining centralized prosecution func-
tions, states generally have diffused
them among county or district prosecu-
tors, most of whom are locally-elected
and not responsible to any central
authority. As one state court said, “The
office of prosecuting attorney has been
carved out of that of Attorney-General
and virtually made an independent of-
fice.™

The office of local prosecutor has
developed differently in the different
states and territories. Some jurisdictions
have no local prosecutor; the Attorney
General handles local as well as appel-
late prosecutions. Some have attorneys
serving a judicial district. A few have
both county and district attorneys.
Additionally, most jurisdictions have
city attorneys or corporation counsel,
who may handle some criminal as well
as civil matters. This study excludes city
attorneys from consideration, as their
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duties are less relevant to Attorneys
General.

Even the titles of local prosecutors
vary. They are known in various juris-
dictions as county attorneys, district
attorneys, state’s attorneys, prosecut-
ing attorneys, circuit attorneys, solici-

others.

Table 1 shows the titles, area served,
selection method and the term of local
prosecutors with criminal jurisdiction.
This emphasizes the: diversity among
the states in the way this office is or-
ganized.

tors, Commonwealth’s attorneys, and

TABLE 1: LOCAL PROSECUTORS WITH Ci%IMINAL JURISDICTION

Number How Term
Title Area of Units Selected (Years)
Alabama ... District Attorney Judicial District 37 Elected 4
Alaska i {No Local {N:A) {N.A) (N.AL) {N.A)
Prosecutor)
Arizona ..o .. County Attorney County 14 Elected 4
ATKINSas oo District Prosecut- Judicial District 19 Elected 2
ing Attorney
California ..o District Attorney County 58 Elected 4
Colorado viuvn District Attorney Judicial District 22, Elected 4
Connecticut ......... States Attorney County 8 Chief State’s 4
Chief State’s 1 Attorney
Attorney
Delaware ..o (No Local (N.A) (N.A)) (MN.AL) (N.A)
Prosecutor)
Florida .ooevivens . State Attorney TJudicial District 20 Elected 4
Georgia ....imereunes District Attorney TJudicial District 43 Elected 4
Guam .o, {No Local (N.A) (N.A) Elected 4
Prosecutor)
Hawall v County or City County 4 Elected or 4
Attorney Appointed
Idaho ... beessesens Prosecuting County 44 Elected 2
Attorney
Iilinois State’s Attorney County 102 Elected 4
Indiana Prosecuting Judieial District 87 Elected 4
Attorney
Iowa .o, County Attorney County 99 Elected 2
Kansas ... .. County Attorney County 105 Elected 2
Kentucky County Attorney County 120 Elected 4
Commonwealth
Attorney District 51 Elected 6
Louisiana .. .. District Attorney Judicial District 34 Elected 6
Maine ... ... County Attorney County 16 Elected 9
Maryland ... State’s Attornoy County and State 24 Elected 4
Massachusetts ...... District Attorney Judieial District 9 Elected 4
Michigan . Prosecuting County 81 Elected 4
Attorney
Minnesota ...ooees County Attorney County 87 Elected 4
Mississippi ..o District Attorney Judicial District 20 Elected 4
County Prose-
cuting Attorney County 60 Elected 4
MiSSOUri wevvnieennanes Prosecuting County 115 Elected 2
Attorney
Montana ... County Attorney County 54 Elected 4

e
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TABLE 1 (cont.}: LOCAL PROSECUTORS WITH CRIMINAL JURISDICTION

Title
Nebraska ...oocnes “ounty Attorney
Nevada .ocovricirnnee District Attorney
New Hampshire .. County Attorney
New Jersey .o Couuty Prose-
cutor
New Mexico ........ District Attorney
New York ..o District Attorney
North Carolina .... District Attorney
North Dakota ...... State’s Attorney
[©) 1175 AT Prasecuting
Attorney
Oklahoma ............ District Attorney
Oregon ..vvvvieren District Attorney
Pennsylvania ....... District Attorney
Puerto Rice oo District Attorney
Rhode Telund ....... (No Local
Prosecutor)
Samoa cooecermrenn {(No Local
Prosecutor)
South Carolina: .... Solicitor
South Dakota ... State’s Attorney
Tennessee ...ovvinn Distriet Attorney
General
Texas v, State’s Attorney
District Attorney
Utah ivvcevieeniirenne County Attorney
Vermont ... State’s Attorney
Virgin Islands ... Assistant Attorney
General
Virginia v Commonwealth
Attorney
Washington ... Prosecuting
Attorney
West Virginia ... Prosecuting
Attorney
Wisconsin ..., e District Attorney
Wyoming, ..o, County and Prose-

cuting Attorney

Number How Term
Area of Units Selected (Years)
County 93 Elected 4
County 17 Elected 4
County 10 LElected 2
County 21 Governor with 5
consent of Senate
Judicial District 13 Elected 4
County 62 Elected 3
District 30 Elected 4
Couynty 53 Elected -4
County 88 Elected 4
District 27 Elected 4
County 36 Elected 4
County 67 Elected 4
Judheial District Governor
{N.A.) (N.A)) (M.AY) (N.AL)
(NJAL) (N.AY) (N.A) (N.A)
Judicial District 16 Elected 4
County 67 Elected 2
Judicial District 26 Elected 8
County 229, Elected 4
District 91 Elected 4
County 29 Elected 4
County 14 Elected 2
Virgin Islands Attorney Indef.
General
County or City 122 Elected 4
County 39 Elected 4
County 55 Elected 4
County 72 Elected 2
County 23 Elected 4

Duties of the Prosecutor

The duties of prosecutors are pre-
scribed primarily by statute, although
the constitutions of some states establish
the office and may prescribe some
duties. The statutes in most states may
have many provisions dealing with
specific powers or duties of the prose-
cuting attorney. Certain narrow provi-

sions  may center on jurisdictional
boundaries; or they may require the
prosecutor to act in case of specific
violations, such as when liquor laws or
public health laws are involved. In addi-
tion, there is usually found a section
dealing with the general powers of the
prosecutor. It is this general section
which in fact sets forth the wide bound-
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aries of the prosecutorial function.

A typical example of the basis of
authority for the office is Kentucky,
which provides by constitution that a
Jommonwealth’s Attorney shall be elect-
ed in each cdircuit court district and
shall serve for a six-year term. The
statutes charge him with attending each
circuit court held in his district, and
prosecuting all violations of the criminal
and penal laws therein. Kentucky’s
lonstitution also provides that a county

attorney shall be elected in each county
for a four-year term. He is required by
statute to aid the Commonwealth’s at-
torney and to:
[Alttend to the prosecution, in courts inferior
to the circuit court, of all criminal and penal
cases in his county in which the Common-
wealth or the county is interested, except
those cases in a police court for which there
is a prosecuting attorney who has the duty
to prosecute such cases®

As part of his general authority to
prosecute, the prosecuting attorney en-
joys a wide discretionary power, and
most state statutes set no restrictions on
such prosecutorial discretion. The prose-
cutor determines whether or not to
initiate criminal proceedings, and
once a case is under way, he can use his
influence to mitigate the penalties which
the law might otherwise prescribe. The
final authority of the prosecutor to
bring or not to bring a criminal action
has been labeled the “power of selective
enforcement.”” It is natural that such a
wide power has been criticized. Nega-
tive observations center primarily on a
lack of consistency in applying the law.
This can take place either in a prosecu-
tor’s disregarding certain laws, or in his
enforcing a given law against some
violators but not others. Those critical
of the prosecutor’s discretion believe
that guidelines must be established to
insure consistency. “Prosecutors should
be required to make and to announce
rules that will guide their choices, stat-
ing as far as practicable what will not
be prosecuted,” suggests one expert’

Other observers have urged legislative
controls, or have suggested that the At-
torney General might direct his atten-
tion toward unstructured prosecutorial
discretion.® .

Prosecutors defend their discretion-
ary power and the exercise of it. They
point to loosely drafted laws and the
fact that they are forced to use their
discretion as a substitute for more defi-
nite laws. For example, some statutes
may be overly broad, and prosecutors
feel that they are justified in mitigating
the harsh effects which would result if
such laws were enforced in all cases of
mere technical violations. Pragmatically
speaking, prosecutors feel that they
are in the best position to analyze a
case in terms of evidence and strength,
and that cases which are not likely to be
won should be abandoned in order to
save manpower for cases which can be
successfully prosecuted.?

Even after the prosecutor makes a
decision to prosecute, he may choose
to seek conviction for a lesser offense
than the one originally charged. In re-
turn for the reduction in the charge,
the defendant has usually changed his
plea from “not guilty” to “guilty.” Such
an arrangement is known as plea bar-
gaining, and it constitutes another facet
of the prosecutor’s discretionary power.

As with the power to charge or not
to charge, the widespread practice of
plea bargaining has met with criticism.
Strict legal proponents feel that once a
viable charge has been made, it should
be prosecuted, and the prosecutor
should not compromise by letting a de-
fendant plead guilty to a lesser offense.
Others see possible dangers to the de-
fendant, asserting that plea bargaming
threatens the fundamental rights of trial
by jury and affronting one’s accusers.
The National Advisory Commission on
Criminal Standards and Goals has
strongly recommended the total abolish-
ment of plea bargaining:

As soon as possible, but in no event later
than 1978, negotiations between prosecutors
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and defendants—either personally or through
their attorneys—concerning concessions to
be made in return for guilty pleas should be
prohibited. !

Nevertheless, it is estimated that 96
to 95 percent of all criminal convictions
and 70 to 85 percent of all felony con-
victions are obtained by guilty pleas,
and that plea bargaining has been instru-
mental in most of these.!? Prosecutors
feel that plea bargaining is necessary to
reduce severe case backlogs and to bring
defendants to justice speedily. The Su-
preme Court has also sanctioned plea
bargaining, and described it as “not
only an essential part of the process,
but a highly desirable part.”!® According
to the Court, the Fifth Amendment does
not prohibit judges and prosecutors
from accepting guilty pleas to lesser
included - offenses or from reducing
charges in return for a guilty plea.

It is apparent that despite criticism,
the prosecutor’s wide powers have not
been weakened, nor are they likely to
be hampered in the near future. The Na-
tiona] Advisory Commission has ad-
mitted that its recommendation on the
elimination of plea bargaining falls in
the minority position.!* Likewise, most
other critics fall in the minority when
compared to the vast numbers of
judges, attorneys, and prosecutors who
do favor retention of the prosecutor’s
discretionary powers. Therefore, the
prosecutor fills a very large and impor-
tant role in the criminal justice system.
Whether the prosecutor continues to
play such a large role will depend upon
how well he can adapt to modern needs.
The National District Attorneys Associa-
tion has stated:

If our criminal justice system is to suc-
ceed in the years ahead to curb crime and
violence in America, the role of the Jocal
proseécutor will have to be a highly success-
ful instrument among the other elements of
the system. Although it is clear that the local
prosecutor possesses great potential in help-
ing to combat crime in America, it has also
become increasingly evident = that hi<
methods and techniques must be improved

if he is to fulfill this potential in the strug-
gle that lies ahead.'s

Distribution of Activities

Limited data are available on prose-
cutors’ activities. The Committee on the
Office of Attorney General’s survey of
one thousand prosecutors asked them to
estimate the percentage of their offices’
work concerned with criminal, civil,
administrative and other matters. The
responses show clearly that criminal
work occupies most time. Over three-
fourths of the respondents, 78 percént,
spend over half their ime on criminal
matters. The median percent of time
spent on criminal matters is 75 percent.
By contrast, the median amount of time
spend on civil matters is slightly under
10 percent, and the median amount of
time spent on administrative matters is
even less.

Prosecutors, like Attorneys General,
render advice to other officials. Almost
all prosecutors responding to COAG’s
survey report that they often render
advice to police and sheriffs. Advising
police often are 87 percent; 10 percent
seldom advise police; and only 3 per-
cent never advise police. Advising
sheriffs aften are 87 percent; seldom, 9
percent, and never, only 4 percent. The
frequency of advice by prosecutors to
other persons and groups is also interest-
ing. Various city officials are advised
often by approximately 27 percent of
all prosecutors; court clerks are advised
often by 47 percent; various county of-
ficials are advised often by 58 percent;
school boards are advised often by 16
percent; and private citizens receive ad-
vice frequently from 60 percent.

Defender Systems

In recent years, there has been an
emerging trend toward county and
statewide public defense systems. It is
generally accepted that the American
system of criminal justice rests on three
basic assumptions. First, that the ac-
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cused is presumed innocent; second, that
the accusing party has the burden of
proving guilt which must be established
in an adversary proceeding; third, that
both adversaries must be aided by ca-
pable and effective advocates.!® Serious
commitment to the third principle did
not begin at the state level until 1963
when the Supreme Court decided in
Gideon v. Wainwright" that the state is
obligated to provide counsel in cases in-
volving serious crimes. Since then, many
states and localities have begun to de-
vise criminal defense systems. Another
decision has added impetus to the trend.
In Argersinger v. Hamlin,'® the Supreme
Court held that no indigent person may
be incarcerated as the result of a crimi-
nal trial at which he was not given the
right to be represented by publically
provided defense counsel,

The ABA Standards relating to Pro-
viding Defense Services were approved
in 1968. They are based on five general
principles: (1) that the objective of the
bar should be to assure that all persons
receive necessary counsel in criminal
proceedings and that the public be edu-
cated as to this objective; (2) that counsel
be provided in a systematic and well-
publicized manner; (3) that each juris-
diction require by law the adoption of a
plan for the provision of counsel and
the law allow selection from a range of
plans suitable to varying local needs; (4)
the integrity of the lawyer-client rela-
tionship should be guaranteed, and (5)
a plan should provide for investigatory
expert and allied defense services.'®
Standards are given for both assigned
counsel and public defender systems,
with no preference expressed.

The National Advisory Commission
on Criminal Justice Standards and Goals,
in its report on Courts, makes several
recommendations regarding public de-
fense systems:

Services of a full-time public defender or-

ganization, and a coordinated assigned
counsel system involving substantial partici-

pation of the private bar, should be avail-
able in each jurisdiction to supply attorney
services to indigents accused of crime.2®

The National Legal Aid and Defend-
er Association is a private association or-

ganized to advance legal counsel to in--

digents in civil as well as criminal cases.
Its National Defender Project is a grant
program designed to establish and im-
prove defender offices. Primary con-
sideration is given to those programs
which can serve as a model for the re-
gion and other similar communities.
The NLADA does not favor either an
assigned counsel system or a public de-
fender system, but rather sets forth
standards and gives grants to both
systems. These standards closely par-
allel those of the ABA.

Statewide public defender systems
are presently operating in fourteen
states. They are: Alaska, Colorado,
Delaware, Florida, Hawaii, Kentucky,
Maryland, Massachusetts, Minnesota,
Missouri, Nevada, New Jersey, Rhode
Island, and Vermont. Michigan and
North Carolina are in the process of
going to a statewide program. Other
states are assigned-counsel systems, in
which judges appoint lawyers to crimi-
nal proceedings on a case-by-case
basis. These lawyers are in private prac-
tice and may or may not be familiar
with criminal law and procedure. Some
states have assigned or appointed coun-
sel, but may also authorize public de-
fenders in some or all counties. These
include Arizona, California, Georgia,
llinois, Indiana, Montana, Nebraska,
New York, Ohio, Oklahoma, Tennes-
see, and Utah.

Overall, the trend appears to be
toward statewide public defense sys-
tems. Prosecutors should be aware of
this trend and should work toward a
good working relationship with public
defenders. The emergence of this group
of advocates creates a new dimension
in the criminal justice system.

2. ORGANIZATION, STAFF AND SALARIES

This chapter presents basic facts
and statistics concerning the nation’s
local prosecutors. It is based on the ex-
tensive primary data gathered by the
Coramittee on the Office of Attorney
General in its nationwide surveys. In-
cluded are data pertaining to the num-
ber of prosecutorial units in the nation;
selection, term, and experience; popu-
lation and jurisdiction served; full-
time and part-time comparisons; staff
and caseloads; budgets and salaries; and
relationship to defender systems.

Number of Prosecutors

The Committee on the Office of At-
torney General conducted research to
determine how many local prosecutors
there are in the nation. Through cor-
respondence and communication where
necessary, the number of prosecutorial
units derived was 2,672, This does not
include city prosecutors or solicitors;
they are not included in this report, be-
cause few have significant criminal
jurisdiction.

Selection, Term and Experience

In the vast majority of jurisdictions,
local prosecutors are elected. All local
prosecutors are elected in forty-four
jurisdictions. In Hawaii, the public
prosecutor for the city and county of
Honolulu is appointed by the mayor,
but prosecutors for the other counties
are elected. In Connecticut, the prosecu-
torial function is handled by the Chief
State’s Attorney, who appoints all pros-
ecutors. In New Jersey, prosecutors are
appointed by the Governor for five-
year terms; inasmuch as the Governor
serves for four years, they have some
degree of independence. The Gover-
nor also names prosecutors in Puerto
Rico. In Alaska, Delaware, Rhode Is-
land, Guam, Samoa, and the Virgin

Islands, the Attorney General names or
serves as prosecutor. In California and
Oregon, prosecutors are elected on a
non-partisan ballot.

The question of election versus ap-
pointment as the method of selection for
prosecutors raises several issues. The
President's Commission on Law En-
forcement and Administration of Jus-
tice recognized that either selection
process has both advantages and dis-
advantages:

Local election increases the likelihood
that the prosecutor will be responsive to the
dominant law enforcement views and de-
mands of the community. Since he is not
dependent on another official for reappoint-
ment, the prosecutor possesses a degree of
political independence that is desirable . . .
But many of these same factors interfere
with the full development of the prosecu-
tor’s office. Political considerations make
some prosecutors overly sensitive to what is
safe, expedient, and in conformity with law
enforcement views that are popular rather
than enlightened. Political ambition does not
encourage a prosecutor to take the risks that
frequently inhere in reasoned judgments.?

The National Association of Attorneys
General has recommended that “[t]he
method of selecting local prosecutors
should depend on conditions in the par-
ticular jurisdiction.” It recognizes that
“[t]here is no single best method; what
is appropriate for Delaware would
not necessarily be so for California,
although both have good prosecution
services.”

Most prosecutors serve four-year
terms, with a two-year period being the
second most frequent term. Nearly 50
percent of all respondents to COAG’s
1973 questionnaire are currently serving
their first term in office. Prosecutors in
general are fairly young, since the med-
ian year in which all 1973 respondents
were admitted to the Bar was 1958. Al-
most 30 percent had been admitted
since 1967.
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At least one third of those respond-
ing have served as assistant prosecutors
before moving up to their present posi-
tions. A substantial number, 24 percent,
had been city or county attorneys. A
few, 7 percent, have held municipal
and county judgeships. Approximately
4 percent have served on an Attorney
General's staff,

Jurisdiction and Population Served

The county is the most common pros-
ecutorial unit. Of the forty-eight juris-
dictions which have local prosecutors,
thirty-one have county prosecutorial
units, thirteen have districts, and four
have both. When considering the total-
ity of local prosecutors, 62 percent
serve county jurisdictions, 13 percent
serve districts, and 25 percent serve
combination systems.

Virtually all groups which have
studied the criminal justice system have
recognized the desirability of full-time
prosecutors. The National Association
of Attorneys General recommends that
“[Nocal prosecutorial services should
be organized in districts sufficiently
large to require full-time prosecutors,
with adequate staff.”

The President’s Commission on Law
Enforcement and the Administration of
Justice said that “in smaller jurisdic-
tions, where the caseload does not justi-
fy a full-time criminal prosecutor, con-
sideration should be given to use of
prosecutors representing larger dis-
tricts.”?? The National Advisory Com-
mission on Criminal Justice Standards
and Goals stated in 1973 that “the juris-
diction of every prosecutor’s office
should be designed so that population,
caseload and other relevant factors war-
rant at least one full-time prosecutor.”®
The Standards of Criminal Justice
adopted by the ABA agree with this
position. The Advisory Commission on
Intergovernmental Relations has also
recommended that states require prose-

cuting attorneys to be full-time officials
and that their jurisdictions be redrawn
so that each is large enough to require
the full-time attention,of such an official
and to provide the financial resources
to support his office.

Most of the nation’s prosecutors
serve relatively small populations.
COAG’s surveys show that the median
population served by county prosecu-
tors is Detween 20,000 and 30,000
persons. As anticipated, district prose-
cutors, who may serve several coux-
ties, work in areas with a larger median
population figure of 60,000 to 100,000.
When information concerning combina-
tion systems is added, the median popu-
lation served by all prosecutors in the
nation ranges between 30,000 and
45,000 persons. Only 22 percent of all
prosecutors hold office in densely popu-
lated areas of over 100,000 persons.

Whether a prosecutor employs staff
attorneys is directly related to the popu-
lation served. Only areas with a popu-
lation between 100,000 and 500,000
show a large percentage of prosecu-
tors’ offices with staff attorneys. As
could be expected, there is also a cor-
relation between population and salary
per hour; as the population increases,
so does the salary figure. For example,
a prosecutor serving a population be-
tween 30,000 and 45,000 earns between
$8 and $10 per hour, while the salary
per hour of a prosecutor serving a popu-
lation between 60,000 and 100,000 is
in the $10 to $25 bracket. Reflecting
this is the fact that district prosecutors
make a higher salary per hour (a median
of from $9 to $9.99) than county prose-
cuting attorneys {a median of from $8
to $8.49).

Full-Time and Part-Time Comparisons

Whether prosecutors are elected or
appointed, and whether they serve a
county or district, there is increasing
consensus that they should devote full-
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time to the position. However, most
prosecutors. still serve only part-time
(65 percent), and these serve a median
of 26 hours per week.

Arguments for full-time prosecutors
include: the position is important
enough to require full-time attention;
there is continuing danger that onflicts
of interest will develop; private activi-
ties may be detrimental to his prestige
as a public officer; and it is difficult
to draw a clear distinction between
actions taken as a public and as a private
attorney.

An Idaho study recommended a dis-
trict attorney system, with full-time
prosecutors. It pointed out that forty-
two of the state’s forty-four prosecutors
are part-time, and that most

. use their office to supplement their
income. All must consider the odds in deter-
mining whether or not to run for office. Each
gambles that public service will not interfere
with their private practice which provides
additional income. If the odds are poor
and if the job as prosecutor apparently re-
quires too much time, the prosecutor is
forced to decide whether to let his private
practice slide or cut down on his prosecut-
ing duties. This ethical conflict faces each
and every part-time prosecutor. ... Fur-
ther conflict arises in the small county where
there is a sparsity of attorneys. In these
counties, the case can and has arisen where
the prosecutor finds himself faced with the
problem of prosecuting an existing private
client, or representing in a civil matter, a
person whom he has just prosecuted.®

The American Bar Association’s
Standards Relating to the Prosecution
Function has called for full-time prose-
cutors.?® The President’s Cornmission on
Law Enforcement and Administration
of Justice recommended:

Localities should revise salary structures
so that district attorneys and assistants de-
vote full-time to their office without out-
side practice ... In smaller jurisdictions,
where the caseload does not justify a full-
time criminal prosecutor, consideration
should be given to use of prosecutors rep-
resenting larger districts.®

Whether a prosecutor works full-
time or part-time is directly related to
the population of the area which he
serves. In population areas of less than
60,000, part-time prosecutors consti-
tute a greater percentage. Where the
population is over 60,000 people, the
majority of prosecutors are full-time,
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Full-time prosecutors are also better
compensated than part-time prosecu-
tors. For full-time prosecuting attor-
neys, the median salary per hour is
$11.74, while for part-time prosecu-
tors, the median salary per hour is in the
$6.50 to $7.50 range. Full-time prose-
cutors are more active in attending
training and educational programs than
are part-time prosecutors.

Staff

Prosecutors’ offices continue to re-
main relatively small in terms of per-
sonnel. Most prosecutors (68 percent)
do not have full-time staff attorneys; and
of the 32 percent who do, 35 percent
have only one assistant, and 56 percent
have less than four.
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TABLE 2: NUMBER OF FULL-TIME
STAFF ATTORNEYS

Number of Full-Time Number of

Percent of

Staff Attorneys Responses 1000 322

0 678 67.8 —_

*1 113 11.3 35.1

2-3 68 6.8 21.1

4-18 94 94 29.2

20-500 47 4.7 14.6
TOTAL 1,000 . 100.0 100.0

For the most part, the number of full-
time staff assistants increases as the
population served increases. About one-
third of all prosecutors have part-time
staff attorneys. Beginning full-time staff
attorneys receive a median annual salary
of $10,980, with the full range being
from $4,000 to $20,000, The maximum
salary paid to more experienced staff
attorneys is from $5,000 to $40,000 per
year, with a median of $15,680.

As anticipated, the majority of prose-

TABLE 3: ANNUAL BUDGETS

cutors (69 percent) employ full-time
clerical help, and most of these (53 per-
cent) have only one such employee.
Very few prosecutors engage investiga-
tors. i

Budgets

The median annual budget for all
prosecutors’ offices falls in the $20,000
to $30,000 range. The county unit is the
major source of funding, and only 9
percent of the offices are totally funded
by the state. The highest yearly budget
reported was $12,739,000, but this is
a rather unusual occurrence. Only 13
percent of all prosecutors’ offices had
budgets over $150,000.

One third have reczived grants from
their state criminal justice agency or
directly from the Law Enforcement
Assistanice Administration, ranging from
$50.00 to $76,345. The median grant
amount was $14,000.

1970 1973

Annual Number of Percent of Number of Percent of

Budget Responses Total (570) Responses Total (913)
$1-999 — —_— 29 3.2
1,000-9,999 65 114 93 10.2
10,000-14,999 104 18.0 133 148
15,000-19,000 63 11.0 104 114
20,000-29,999 62 11.0 133 14.6
30,000-49,999 70 12.3 116 12.7
50,000-79,999 63 11.0 95 104
80,000-149,999 50 8.7 87 9.5
150,000-349,999 47 8.6 45 4.9
350,000-999,999 25 4.4 47 5.1
1,000,000 and over a1 3.6 31 33
TOTAL 570 100.0 913 100.0
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Prosecutors’ Salaries

Turnover among prosecutors is one
of the major problems which limits the
development of prosecutorial exper-
tise. The major reason cited for leaving
the job is the failure of salaries to meet
the level which attorneys can reach in
private practice.

The median income of all prosecu-
tors in 1973 was $12,598 per year. The
total salary range reported was from
$1,120 to $44,028. These figures include
part-time prosecutors. Full-time prose-
cutors receive a median of $22,042 per
year. However, only 35 percent of the
nation’s prosecutors serve full-time.
When -a median hourly salary is com-
puted for full-ime prosecutors, the

figure derived is $11.74. For part-time
prosecutors, the hourly median salary
is between $6.50 and $7.50. Thus, over-
all, full-time prosecutors are  better
compensated.

TABLE 4: ANNUAL SALARY

OF PROSECUTORS
Annual Number of Percent of
Salary Responses  Total Responses
$Under 10,000 352 37.4
10,000-11,999 104 11.0
12,000-15,999 176 18.7
16,000-19,999 112 11.9
20,000-24,999 136 . 146
25,000-49,999 59 6.4
TOTAL 939 100.0
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3. TRAINING AND ASSISTANCE PROGRAMS

Training and information is a con-
stant need for any profession. Even
career prosecutors would need to be
kept informed of changes in the law,
new court decisions, improvements in
investigative techniques, and a myriad
of other matters. The present high rate
of turnover in most prosecutors’ offices
makes training even more imperative.

This chapter describes what pro-
grams are being conducted for the train-
ing of the nation’s local prosecutors, and
what activities are being undertaken at
the state level to improve the prose-
cutorial function. National programs are
also discussed.

Need for Training and
Assistance Programs

The National Association of Attor-
neys General has recommended that the
Attorney General take an active part in
prosecutor training and assistance:

The Attorney General should call peri-
odic conferences of prosecutors and should
issue regular bulletins concerning develop-
ments in the criminal law and other matters
of interest.

Coordination between the Attorney Gen-
eral and other prosecutors in the state is es-
sential, to assure interchange of ideas and in-
formation and to maintain continuity of
policy. The Attorney General should take the
initiative in calling conferences and other-
wise keeping prosecutors informed of de-
velopments: in statute and case law. He
should also assume leadership in developing
and implementing, statewide standards.

The Attorney General should develop
and retain a staf{ ¢.{ specialists who would be
available to other criminal justice agencies
on request.

The Attorney General should have a
“lending library” of men and material that
other state or local officets could draw on
as needed. This would include specialists in
various areas of investigation and prosecu-
tion, administration, accounting, and spe-
cial equipment needed in the detection or
prosecution of crime.

Observers agree that prosecutor
training is often inadequate, although
the situation has improved since the
President’s Commission on Law En-
forcement and the Administration of
Justice said in 1967: ,

There has been ceplorable inattention to the
development of curricula and training tech-
niques in the investigative, administrative,
and broader law enforcement policy roles
played by the prosecutor. These matters
have not been seen as suitable subjects for
the attention of law schools and the legal
scholarly community. ... Large metro-
politan prosecutors’ offices should develop
a formal training program for new assistants.
.., There is also a need for training pro-
grams on a State or regional level to reach
prosecutors and assistants in small offices.?

As the information in this chapter
shows, there is now some sort of train-
ing and/or assistance program in almost
every state. But the 1973 COAG survey
of local prosecutors showed that 40
percent of all prosecutors had not even
attended a single training program in
the past year, and nearly half of those
who had attended training programs
had been to only one. To remedy this
situation, more programs should be of-
fered and prosecutors should be en-
couraged to attend these programs more
frequently,

The COAG survey showed that the
majority of the nation’s prosecutors are
relatively inexperienced. Over half
are serving their first term, and only 15
percent have been in office longer than
ten years. In addition to the relative in-
experience among prosecutors, their
assistants are also neophytes. This low
experience level calls for the additional
development of expertise through train-
ing programs.

The American Bar Association recom-
mends that “continuing education pro-
grams should be substantially expanded,
and public funds should be provided
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to =nable prosecutors to attend such
programs.”® The National Advisory
Commission on Criminal Tustice Stand-
ards and Goals, which reported in 1973,
made specific recommendations on for-
mal training:

All newly appointed or elected prosecu-
tors should attend prosecutors’ training
courses prior to taking office, and in-house
training programs for new assistant prosecu-
tors should be available in all metropolitan
prosecution offices. All prosecutors and as-
sistants should attend a formal prosecutors’
training course each year, in addition to the
regular in-house training.%

In addition to training, inexperi-
enced prosecutors and assistants can be
aided by continuing services such as
legal research, newsletters, and trial
assistance. Even experienced prosecu-
tors can find such services to be bene-
ficial. Indeed, when asked what types
of assistance they desired from the At-
torney General, prosecutors respond-
ing to the 1973 COAG survey replied
that they wanted, in order: assistance in
interpreting laws and doing legal re-
search, preparing manuals and holding
seminars, developing case strategy,
conducting investigations, and con-
ducting the trial in the courtroom.

The American Bar Association sug-
gests that the state maintain:

a central pool of supporting resources and
manpower, including laboratories, investi-
gators, accountants, special counsel and
other experts, to be available to local prose-
cutors.3!

The Commission on Standards and
Goals recommends:

In every state there should be a State-
Level entity that makes available to local
prosecutors who request them the following:

1. Assistance in the development of in-
novative prosecution programs;

2. Support services, such as laboratory
assistance; special counsel, investigators,
accountants, and other experts; data-gather-
ing services; appellate research services; and
office management assistance.

This entity should provide for at least
four meetings cach year, at which prosecu-
tors from throughout the state can engage
in continuing education and exchange with
other prosecutors.32

Sponsors of Programs

There is some sort of training and/or
assistance program in forty-nine states
and one territory, although the degree
of program activity varies greatly. In
most states the prosecutor training and
assistance function has been organized
either in the Attorney General’s office
or by establishing a full-time executive
director or coordinator of ‘the prose-
cutors’” association. Other programs are
combined or joint efforts, often in-
cluding universities. In some states, dif-
ferent groups maintain separate pro-
grams. Attorneys General, for ex-
ample, sponsor programs solely in
twenty states. In two states the Attorney
General conducts programs in conjunc-
tion with a university, and in four
states the Attorney General works with
the prosecutors’ association. In three
states a state agency or council sponsors
training and assistance programs. In
fifteen states the prosecutors’ associa-
tion is the sole sponsor of activities.

Table 5 presents sponsors of train-
ing and assistance programs by state,
and then Table 6 shows all activities on
a state by state basis. Training, news-
letters, and research assistance are the
most frequently found activities, Man-
uals, trial assistance, and legislative
activity come next, in that order.

In the twenty states where the At-
torney General’s office conducts all pro-
grams, there are certain advantages.
A coordinator located in an Attorney
General’s office gains the benefit of
established office space, equipment,
secretarial personnel and other sup-
porting services. He has access to var-
ied printed resources and, when
needed, there is an immediate pool of
legal expertise through the staff attor-
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TABLE 5: SPONSORS OF TRAINING AND ASSISTANCE PROGRAMS BY STATE

State : Sponsor
Alabama .... ... Attorney General, Prosecutors Association, University
Alaska ... . Attorney General Y
Arizona .. .. Attorney General

Arkansas ... Attorney General

California .. . Attorney General

Colorado ...... ... Prosecutors Association

Connecticut w....... Chief State’s Attorney

Delaware ... ... Attorney General

Florida ...... ... Prosecutors Association

Georgia .. Prosecutors Association

[@J1T:1 1) IO (No local prosecutors)

Hawaii ... . Clearinghouse and Institute

Idaho ..... .. Attorney General

Illinois «... . Prosecutors Association

Indiang .. . Prosecuting Attorneys Council (State Agency)

lowa . .. Attorney General

Kansas ... .... Prosecutors Association

Kentucky .o Attorney General

Louisiana ......co.e... Attorney General, Prosecutors Association, University
Maine oo Attorney General

Maryland ..ot Prosecutors Association

Massachusetts-...... Attorney General

Michigan Prosecuting Attorneys Council (State Agency)
Minnesota ......... Attorney General, Prosecutors Association, University
Mississippi «ovoinere University

Missouri «ooovveivinns Attorney General

Montana .. . Prosecutors Association, Supreme Court, University

Nebraska ..... Prosecutors Association
Nevada .o Attorney General, District Attorney
New Hampshire .. Attorney General

New Jersey o Attorney General
New Mexico ... Prosecutors Association
New York c.nen Prosecutors Association

North Carolina .... Attorney General; University
North Dakota ...... Attorney General

Ohio .eniiiriinen Prosecutors Association

Oklahoma .. -Prosecutors Association

Oregon .o Joint Attorney General-Prosecutors Association
Pennsylvania ....... Prosecutors Association

Puerto Rico .. Attorney General

Rhode Island ....... Attorney General

South Carolina ..., (Study being conducted)

South Dakota ....., Attorney General

Tennessee ..o Prosecuting Attorneys Council (State Agency)
Texas enniionn Prosecutors Association

Utah i Prosecutors Association

Vermont ..... O Prosecutors Association

Virgin Islands ...... (No local prosecutors)

Virginia .,... ... Attorney General

Washington ........ Attorney General

West Virginia ..., Attorney General

Wisconsin ,..coen Attorney General, University

Wyoming ....cccoees Prosecutors Association, University

TABLE 6: PROSECUTOR TRAINING AND ASSISTANCE ACTIVITIES BY STATE
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Training ~ Newsletter Research  Trial = Legislative = Manual
Alabama X X X X X
Alaska ...... X
Arizona ... X X X X
Arkansas .. X X X X
California X X X X X :
Colorado .wivieeee. X X X X X
Connecticut . X X X [
Delaware .... X X -
Florida ..... . X 73:
Georgia ..o X X X X X : B
GUuam .o (No Local Prosecutors) T
Hawaii .. X X X X
Idaho X X X X
Tlinois X X X X X
Indiana X X X X X
Towa i X X X X
Kansas ...... X X X
Kentucky ..t X X X
Louisiana ..o X X X X X
Maine ....... e X X X X
Maryland ... X X X X
Massachusetts .... X X
Michigan ... X X X X X
Minnesota .......... X X X X
Mississippi ..ve.. X X X
Missouri ..ovieene X X X X X
Montana ... X X ¢
Nebraska ... X X X X ;
Nevada .o X X X X :
New Hampshire X
New Jersey ........ X X X X
New Mexico ...... X
New York .o X X X X
North Carolina .. -~ X X X X X X
North Dakota .... X X X X
Ohio .cveervisninnee o X X
Oklahoma ........., X X X X
Oregon ..o X X X X X X
Pennsylvania ...... X X
Rhode Island ... X X X
South Carolina .. {Study Being Conducted)
South Dakota .... X X
Tennessee X
Texas ... X X X X
Utah coviveneecernrens X X X X
Vermont ....cc.n. X
Virgin Islands ... (No Local Prosecutors) 4
Virginia oo X X X 4 X :
Washington ..., X
West Virginia ... X X X X ‘
Wisconsin ..o X X X
Wyoming ..o X X X
TOTAL.covrvcnnnee 43 39 36 18 12 28




16 Training And Assistance Programs

neys. There are also financial advant-
ages, since the coordinator may find
it easier to obtain state funding through
appropriations to the Attorney General.

In the fifteen states where prosecu-
tors associations conduct all training
and assistance activities, most have a
full-time head with the title of Execu-
tive Director or Training Coordinator.
Most offices also have an additional
staff attorney who works full-time.

In nine states, no one group con-
ducts programs by itself. For example,
three organizations work jointly in Ala-
bama: the Alabama District Attorneys’
Association, the Attorney General’s of-
fice, and the University of Alabama
Continuing Legal Education Agency.
Other states with several sponsors of
training and assistance activities include
Louisiana, Minnesota, North Carolina,
and Oregon.

Othir approaches include Hawaii's
Prosecuior-Public Defender Clearing-
house, which serves both prosecutors
and defense attorneys’ and a state agen-
¢y or council, which is used in Tennes-
see, Indiana, and Michigan.

Staffs Budgets and Grants

Staff sizes and budgets vary widely
among the various prosecutor training
and assistance programs. Practically
all offices have full-time professional
persounel, ranging from one to nine
persons. Attorneys General have a mean
professional full-time staff of four at-
torneys, while prosecutors’ associations
show a mean of two professionals. Al-
most all programs have full-time
clerical employees, with a mean of one
secretary. Other employees are mostly
research assistants or interns, most
working part-time.

Overall, training takes the greatest
portion of staff time, with a mean of 28
percent. Programs of Attorneys General
devote more time to training (a mean
of 33 percent), while prosecutors’ as-

sociations spend less time on the train-
ing function (a mean of 26 percent). At-
torneys General also render a greater
amount of research, assistance, spend-
ing a mean of 27 percent of their time,
compared to a mean of only 9 percent
which prosecutors’ associations devote
to research, Newsletters also require a
sizable amount of time from all sponsors.

Anmual budgets reported for 1973
ranged from $26,311 up to a high of
$2,182,000 in Illinois. The next highest
budget was $385,626 for Texas. The
mean annual budget for all coordina-
tion programs was $97,575. Programs
under - Attorneys General showed a
mean annual budget of $62,674, while
programs under prosecutors’ associa-
tions had a mean annual budget of
$124,767. Salaries are the major com-
ponent of all budgets.

Reported yearly salaries for coordi-
nators range between $11,781 and
$27,000. The mean annual salary is
$20,151.

Grant support by the Law Enforce-
ment Assistance Administration has
been vital in establishing and maintain-
ing many training and assistance pro-
grams. As of December, 1973, thirty-
eight state programs were receiving
financial aid through such grants. Five
discretionary grants were awarded in
1973. These ranged from $8,000 to
$220,000, with a mean award amount of
$84,300. Over thirty block grants were
reported, ranging from $1,500 to
$1,635,000 in federal contributions,
with a mean federal award amount of
$81,288. The mean state-local block
grant match was $35,562.

Two problems have arisen in the
area of future funding of these pro-
grams, The first is the cash match re-
quirement, and the second is the prob-
lem of obtaining permanent funding
of a program when federal support
ends. Prior to fiscal year 1973, LEAA
required the grantee to bear the cost
of at least 25 percent of a project. Now
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the grantee must provide a cash match
requirement of 10 percent of the total
cost of the program for which federal
support is sought.

There are several ways in which
thiz match might be provided. The Ken-
tucky and Texas legislatures have ap-
propriated funds specifically to provide
cash match for block grant recipients.
Some states have appropriated suf-
Ficient cash to state agencies or state-
wide projects for match. In some states,
the legislature may appropriate the
necessary cash match for state projects,
and part of the match for local projects.
Some grantees will have to provide
some or all of the cash match for their
projects.

The same problems encountered in
obtaining cash match will pose even
greater difficulties when federal grant
support eventually terminates, and total
permanent funding will have to be
found.

Publications

Most training and assistance pro-
grams (thirty-nine) publish newsletters.
The newsletters vary greatly from state
to state according to the constituency
served, its perceived needs, and the
funds and time available for the news-
letter. Newsletters published by At
torneys General tend to be oriented
more to reporting cases and to articles
on criminal law; newsletters published
by prosecutors” associations tend to be
oriented more to activities of the associ-
ation. - The prosecutors associations’
newsletters are directed primarily to
prosecutors; many Attorneys Gen-
erals’ newsletters are directed to law
enforcement personnel and judges as
well as prosecutors, Most newsletters
are printed or multilithed on letter- or
legal-sized paper.

The professional staff time required
to produce the newsletter varies great-
ly, from approximately 5 hours for

Colorado’s to one person working al-
most full-time on Maine’s. Printing
costs vary from 2¢ per copy to 78¢ per
copy.

Thirty-three -of the thirty-nine pro-
grams publishing newsletters do so on
a monthly basis. Pennsylvania circulates
its newsletter twice a month, and Ala-
bama produces a weekly issue. Indiana’s
newsletter appears every other month.

Manuals have been produced by
twenty-eight programs. These manuals
have usually been of two general types.
Some contain miscellaneous aids to
prosecutors, such as extradition pro-
cedures, how to subpoena a witness
from outside the state or how to intro-
duce certain types of evidence. Others
are designed as reference manuals for
each crime, and usuelly are arranged
by crime, with a copy of the statute,
elements of the crime, and notes per-
taining to case law and trial problems.
A few states are producing manuals in-
corporating both thése approaches. Al-
most all manuals are prepared in a
three-hole binder format to facilitate
revisions and additions. In many states
the manual is being prepared one part
at a time.

Technical Assistance

There are several services which
training and assistance programs can
provide to help prosecutors. These in-
clude advice and research assistance,
trial assistance, brief banks, and office
management assistance. .

Most training and assistance pro-
grams (thirty-six) render advice and re-
search assistance. Of these, fourteen
are sponsored totally by Attorneys Gen-
eral, nine are conducted totally by
prosecutors associations, and thirteen
are sponsored jointly or otherwise. In-
cluded in this last category are seven
more Attorneys General, working usual-
ly with universities.

This type of service to prosecutors
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usually involves a request for informa-
tion made by the local prosecutor to
the assistance program. The request
may be made via telephone or letter.
In most states, training and assistance
sponsors prefer to reply via -written
memoranda, but in emergency sit-
uations ielephone replies are made if
possible. The amount of research per-
formed in order to answer inquiries
varies with the complexity of the legal
issues involved, and with the staff avail-
able to the assistance program.

Rendering trial assistance upon re-
quest seems to be limited to programs
in Attorneys General’s offices, with the
exception of the Illinois program. The
total number of trial assistance pro-
grams, including Illinois, is eighteen.

Attorneys General may render such
aid through their prosecutor training
and assistance programs, or they often
render trial assistance as a normal func-
tion of their Criminal Division. In the
1973 COAG survey of local prosecutors,
the vast majority (82 percent) of those
responding indicated that they favored
trial assistance and intervention by the
Attorney General, when requested by
the local prosecutor.

Training Programs

Training activities are being spon-
sored in forty-three states, although the
degree of program activity varies great-
Iy from state to state. Sponsorship of
prrograms is equally divided between
attorneys  General (working either
alone or in conjunction with other
spunsors) and prosecutors’ associations
(working either alone or with other
sponsors). Most sponsors center their
training activities on in-state seminars.
Eleven states assist their prosecutors
finaucially to attend these sessions, pri-
marily through transportation and per
diem reimbursement. In addition, four-
teen states assist prosecutors financially
in attending national training seminars,

usually with transportation and per
diem.

Seminars are usually one to three
days in duration, and convenient resort
areas are preferred -locations. Several
states hold one-day programs in dif-
ferent regions of the state in order to
attract more prosecutors. Subjects for
which prosecutors have expressed a
desire for additional training include
trial tactics, evidence, and recent de-
cisions, in that order. The format for
most seminars is the lecture, followed
by question and answer sessions. Some-
times more innovative programs are
held. such as mcck trials and panel
prozentations.

Legislative Activities

Twelve states reported varying de-
grees of legislative activity in 1973. One
reason that more states are not active
may be the uncertainty over the allow-
able extent of such activity under LEAA
grants.

In many states the prosecutors’ as-
sociation has a legislative committee
which develops and promotes legisla-
tion. Where the association has an ex-
ecutive director, he plays various roles
in the legislative program. He keeps
track of the progress of legislation,
keeps members informed of the status
of legislation via the association’s news-
letter, and maintains personal contact
with legislators. In some states, he
may testify before committees.

National Programs

National programs can be of as-
sistance to coordinators and prosecu-
tors. These include training programs,
conferences designed specifically for
coordinators, and prosecutor office
management services.

Coordinators and prosecutors in
twenty-eight states have been active in
attending national training programs.

s,
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In fourteen of these states, the coordi-
nating agencies have assisted prosecu-
tors financially in so attending. The
most frequently mentioned sponsors
of such programs are the National Col-
lege of District Attorneys, the Na-
tional District Attorneys Association
and its Association of State Executive
Directors and Training Coordinators,
and Northwestern University Law
School.

The National District Attorneys As-
sociation has been conducting train-
ing programs since 1966. With the es-
tablishment of the National College of
District Attorneys and various state
prosecutor training programs, NDAA
now conducts only national programs.
These are either special conferences;
or training in connection with NDAA
meetings. NDAA conducted programs
on the following subjects in 1973: police-
prosecutor relations, narcotics, juvenile
law, penal reform, consumer protec-
tion and office management. The
NDAA has also fostered the Associa-
tion of State Executive Directors and
Training Coordinators, which holds two
meetings per year strictly for coordina-
tors.

The National Center for Prosecu-
tion Management is a project funded by
LEAA to study and improve manage-
ment in prosecutors offices.  Staff
members of the Center and prosecu-
tors experienced in management spend
several days in an ou-site study of an
office, then submit a written report
and recommendations. If expert as-
sistance is necessary to implement rec-
ommendations, the Center will assist
the prosecutor in identifying, contract-
ing with, and monitoring the work of
consultants. Staff representatives are
also available to speak at state and na-
tional training programs. Several pub-
lications on case screening, case eval-
uation, and general office administra-
tion have been produced.

The Center observes that prosecu-

tors’ offices are inundated with work,
and that they must acquire better
management techniques if they are to
function in the future. Case screening
is important so that non-viable cases
can be removed before ever becoming
entangled in the already heavy work-
load. Case file management is vital so
that a case, once pursued, can be lo-
cated quickly and followed along every
step in the litigation process. General
office management and efficiency
keeps the entire operation running
smoothly.

For the future, the Center realizes
that it cannot reach the vast majority
of prosecutors’ offices. It advocates set-
ting up, in colleges and other institu-
tions, formalized curricula for the train-
ing of prosecutorial office administra-
tors. The Center also recognizes the im-
portance of regular management semi-
nars for prosecutors, whether conduct-
ed by a prosecutors’ association or by
the Attorney General.

The National College of District
Attorneys, located at the University of
Houston School of Law, began train-
ing prosecutors in 1970. It is sponsared
by the NDAA, the ABA, the American
College of Trial Lawyers, and the In-
ternational Academy of Trial Lawyers.
The College conducts two Career Pros-
ecutor Courses each summer. The
College also conducts national pro-
grams on such subjects as police-prose-
cutor relations, office management, en-
vironmental protection, juvenile law,
and habeas corpus. Three or four re-
gional training seminars emphasizing
traditional training subjects such as trial
practice and constitutional law are con-
ducted each year. The College has
also assisted newly-established state
programs in conducting their initial
training programs.

The Northwestern University. Law
School has conducted a short course
for prosecutors for many years. Since
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it requires a prosecutor to be away
from his office for only one week, the
course is one of the programs most fre-
quently mention-:d by prosecutors and
coordinators. The Practicing Law In-
stitute also conducts courses for prose-
cutors. The Law Enforcement Assis-

tance Administration has financed
several conferences on organized crime
for prosecutors; some of these have
been sponsored by the National Dis-
trict Attorneys Association and some by
The National Association of Attorneys
General.
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4. THE ATTORNEY GENERAL’S AUTHORITY
IN LOCAL PROSECUTIONS

The Attorney General’s relationship
to local prosecutors ranges from com-
plete control in those states where they
are under his jurisdiction to no formal
contact in some states. His role in local
prosecutions ranges from complete
responsibility in some states to no
authority in others.

Authority to Initiate Prosecutions

Most Attorneys Generals may initiate
local prosecutions in at least some cir-
cumstances. Only eight states report
that the Attorney General may not
initiate prosecutions under any circum-
stances. His authority in the other juris-
dictions ranges from power concurrent
with that of the local prosecutor to
power to initiate prosecution under cer-
tain circumstances, at the request of
certain officials, or in order to enforce
certain statutes.

Attitudes Toward Authority to
Initiate, Prosecutors apparently believe
that the Attorney General should have
the power to initiate local prosecutions.

The 1973 COAG survey of local

prosecutors showed that 66 percent of
the respondents believed that the At-
torney General should be able to initiate
actions. A substantial number (28 per-
cent) thought that he should have such
power in any case, and 38 percent fa-
vored such a power in at least some
cases. Only 34 percent said that the
Attorney General should never have the
power to initiate actions. Interestingly,

where the Attorney General had full

power to initiate prosecutions, greater
percentages of prosecutors had a favor-
able opinion of him.

It is significant that prosecutors
think Attorneys General should be able
to initiate litigation, although they oppose
intervention in litigation initiated by the
prosecutor. The reasons are probably
that the prosecutor does not want some-
one taking over his case, but he does not
mind another official developing and
handling a case from the beginning.
Some cases, such as organized crime con-
spiracies, might demand special investi-
gative and prosecutorial skills that were
not available in all county or district
offices.

TABLE 7: MAY THE ATTORNEY GENERAL INITIATE LOCAL PROSECUTIONS?

Alabama ..vcoviinni Yes—On own initiative.

Alaska ..., Yes—(No local prosecutor).

Arizona ... Yes—Only on request of Governor.

Arkansas ... Yes—Only under certrin statutes, on own initiative.
California Yes—On own initiative.

Colorado e Yes—Only on request of Governor.

Connecticut ......... No—A.G. has no jurisdiction in criminal matters.
Delaware .oovvins Yes— (No local prosecutor).

Florida .....corrverns No—But A.G. may initiate quo warranto proceedings.
Georgia ... Yes—On own initiative or at direction of Governor.

Guam .uuioeeene Yes—(No local prosecutor).

Hawaii .. Yes—On own initiative or at direction or request of Governor.
Idaho v No.

Hlngis veevrevvenvnninns No.

Indiana .o No.

ToWa ovcnniiivns Yes—On own initiative.

Kansas ......eeee Yes—Only under certain statutes.
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TABLE F (cont.): MAY THE ATTORNEY GENERAL INITIATE LOCAL PROSECUTIONS?

Kentucky .o
Louisiana ....oveee
Maine .

Maryland ... o,
Massachusetts ......
Michigan ...
Minnesota ..

v

Mississippi oo

Missouri vovvncnnen
Montana .
Nebraska
Nevada ... s
New Hampshire ..

New Jersey .o
New Mexico ........
New York ..o

North Carolina ....
North Dakota ......

Oklahoma ..
Oregon woecoiemee

Pennsylvania ...
Puerto Rico .........

Rhode Island .......
Samoa cvnneenen.
South Carolina ....
South Dakota ......
Tennessee ....veewen

Vermont .......
Virgin Islands ......
Virginia oo,

Washington .........

West Virginia ......
Wisconsin ...... v

Wyoming .o

Yes—Under some statutes for specific crimes.
Yes—In eriminal cases, when the interests of the state requires.
Yes—On own initiative.

Yes—On request of Governor or Legislature.

Yes.

Yes—May initiate and conduct criminal proceedings.

Yes—At request of Governdr; assists county attorney on request.
Yes—When required by public service or directed by Governor.

No—Execept in offenses against morals,

No.

Yes—TIlas concurrent power with county attorney.

Yes—On own initiative; at request of Governor, (but only through grand jury proceedings).
Yes—(n own initiative; direction of Governor, Legislature, or focal prosecutors.

Yes—When interest of state requires it.

Yes—Only under certain statutes. .

Y&s—Under certain statutes on own initiative; at request of Governor, to supersede a district
allorney in specified cases; at request of state agency in matters within its jurisdic-

tion.

Yes—Only for violations of monopolies and trust laws.

Yes—On own initiative, or request of County Board, 25 citizens, doctor, judge.

Yes—On request of Governor.

Yes—On request of Governor or either branch of Legislature.

Yes—Only on request of Governor, except for concurrent jurisdiction with district attorneys for
election law vinlations,

Yes—Under certain circumstances,

Yes.

Yes—(No local prosecutor).

Yes—(No Jocal prosecutor).

Yes—On aown initiative.

Yes—On own initiative.

No—(but Governor may appoint extra counsel at district attorney’s request).

Yes—For election fraud, labor union crimes, misuse of state funds.
Yes—On default of local prosecutor.

Yes.

Yes—(No local prosecutor).

Yes-——Under certain statutes.

Yes—Onlobbyinglaw, or when prosecuting attorney fails to take proper action; also for
certain acts of city or state officers in connection with public funds.

No—But Attorney General may replace Prosecuting Attorney if he refuses to prosecute.
Yes—Onrequest of Governor or local prosecutor, and on own initiative in environmental
and consumer protection matters and certain other specified areas.

Yes—I1f the county and prosecuting attorney refuses to actin any case, the Board of County
Commissioners, the District Judge, or any State Agency may request the ..ttorney
General to initiate the local prosecution. Local prosecutions may also be initiated
upon the request of the Gavernor.
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Attorneys General Who Initiate All
Prosecutions. In six jurisdictions, the
Attorney General is responsible for all
or most local prosecutions. In American
Samoa and Guam, the Attorney Gen-
eral handles all prosecutions in all
courts. In the Virgin Islands, he handles
all prosecutions in the inferior courts,
and may handle district court prosecu-
tions with the consent of the United
States Attorney. In Alaska, the Attorney
General is responsible for the prosecu-
tion function. Delaware created a State
Department of Justice in January, 1969,
The Attorney General is deemed “to
have charge of all criminal proceed-
ings.” He appoints Deputy Attorneys
General, some to serve specified
counties and other to serve the state at
large.

Rhode Island has no county or dis-
trict prosecutors. There are, however,
city and town prosecutors who handle
many local cases. The Attorney Gen-
eral’s office prosecutes most criminal
offenses and felony actions, as well
as handling all misdemeanor prosecu-
tions in the district courts.

Broad Authority to Initiate. In addi-
tion to those jurisdictions which give
the Attorney General primary respon-
sibility for local prosecutions, some
authorize him to initiate prosecutions
at his discretion. This group of juris-
dictions includes Alabama, California,
Georgia, Hawaii, Iowa, Nebraska, New
Hampshire, New Jersey, New York,
Maine, Michigan, North Dakota, South
Carolina, South Dakota, and Vermont.

A 1970 New Jersey statute empowers
the Attorney General to “initiate any
investigation, criminal action or pro-
ceeding” whenever in his opinion “the
interests of the State will be furthered
by so doing.” Georgia empowers the
Attorney General to prosecute in any
court “for violations of any criminal
statute in dealing with or for the State”
and he may call on the local prosecutor

to assist with or conduct such prosecu-
tion.

Limited Authority to Initiate. Some
states give the Attorney General either
concurrent or exclusive jurisdiction to
commence prosecutions under certain
statutes. For example, in North Carolina,
the Attorney General may bring actions
only for violation of monopoly and anti-
trust laws. Virginia allows the Attorney
General to institute criminal proceedings
in cases involving violations of the al-
coholic beverage control act, motor
vehicle laws, the handling of state funds,
and the unauthorized practice of law.

A Kentucky survey found that the At-
torney General had exclusive power to
initiate criminal action under laws re-
lating to unemployment compensation,
agricultural seeds, building and loan
associations, and miscellaneous other
subjects. It noted that “No general pat-
tern for assigning authority to the At-
torney General is apparent, and the stat-
utes do not indicate any clearly defined
standards for granting him jurisdic-
tion,”3

Some states allow the Attorney Gen-
eral to initiate prosecutions only on the
request or direction of another officer.
Arizona, Colorado, Maryland, Min-
nesota, Ohio, Oklahoma, Oregon, and
Wyoming allow him to act only on re-
quest of the Governor, the legislature,
a local officer, or several officers.

No Authority to Initiate. A few
states deny the Attorney General any
authority to initiate prosecutions.
These are Connecticut, Idaho, Ilinois,
Indiana, Missouri, Montana, Tennessee,
and West Virginia. The Attorney General
of Connecticut has no jurisdiction in
criminal matters at either the state or
local level. In the remaining seven states,
he handles cases at the appellate level
but cannot initiate litigation. In Missouri,
the Attorney General can initiate actions
in one specific area, that of enforcing
liquor laws, but he can do this only if
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the local prosecutor fails to act.

Frequency of Initiation. There are
little complete data on how frequently
Attorneys General initiate prosecutions,
but it appears that this power is exer-
cised infrequently. Thirty-five Attor-
neys General responded to a COAG in-
quiry on this matter in September-
October 1973. The overwhelming ma-
jority said that they initiated prosecu-
tions “rarely.” Some reported that they
seldom did so. In New Jersey, for ex-
ample, the Attorney General usually
initiates actions only in cases involving
organized crime or corrupt practices
among local officials.

Massachusetts reported prosecutions
initiated by the Attorney General only
when state employees were involved,
or when crimes crossed county lines.
Even in these cases, the Attorney Gen-
eral stressed that he took action only in
cooperation with the local prosecutor.
Nevada veported just two instances of
initiation since 1971, and Utah’s At-
torney - General has brought actions
only in a few horserace gambling cases
and complex stocks fraud cases. South
Dakota reports about two dozen
cases per year, usually where the county
attorney has a conflict of interest or
lacks sufficient expertise. California
estimates twenty-five cases per year.

Authority to Intervene or Supersede
in Local Prosecutions

Table 8 shows the Attorney General’s
authority to assist, intervene, or super-
.sede in cases initiated by the local
prosecutor. This ranges from general
authority to intervene, supersede or as-
sist on his own initiative to limited
authority to act on request of another
officer, such as the Governor. Some
states also authorize the local prosecu-
tor to request the Attorney General’s
assistance in the conduct of cases. The
power to intervene generally refers to
the power to act in conjunction with the

local prosecutor, and- supersede refers
to the power to dismiss him from the
proceedings entirely.

Attitudes Toward Authority to In-
tervene. Surveys conducted by the Com-
mittee on the Office of Attorney Gen-
eral show that Attorneys General believe
that they should have authority to in-
tervene, while prosecutors believe
they should not. Of 108 former Attor-
neys General responding, seventy-eight
said that the Attorney General should
be able to intervene on his own initia-
tive. A large majority, 96 of 109 re-
spondents, said that the Attorney Gen-
eral should take over on request of the
local prosecutor.

The great majority (80 percent) of
prosecutors responding to the 1973
COAG survey did not favor interven-
tion by the Attorney General on his own
initiative. Where the power would be
limited to certain cases, those opposed
dropped to 58 percent. Where the At-
torney General could intervene only on
the request of the prosecutor, only 18
percent of the respondents. were op-
posed. Similar results were obtained in
COAG’s 1970 survey.

Attorneys General With No Authority
to Intervene or Supersede. The Attor-
neys General of four states have no
power to intervene or supersede. These
are Connecticut, Georgia, North Caro-
lina, and Tennessee. In a few other
jurisdictions, such authority may be so
limited that it is of little practical value.
In Arizona and Indiana, for example,
the Attorney General may participate in
a case only on request of the local
prosecutor, and then he may merely
assist.

Attorneys General With Authority
to Intervene or Supersede. There are
numerous degrees of authority allowed
Attorneys General concerning interven-
tion and supersession. In six jurisdic-
tions, he is responsible for local prosecu-
tions. A few states give the Attorney
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TABLE 8: ATTORNEY GENERAL'SPOWERS IN PROCEEDINGS
INITIATED BY THE LOCAL PROSECUTOR

Alabama ..
Alaska .....
Arizona ..,
Arkansas .o
California ..o

Colorado ..... peveres

Connecticut ,.......,
Delaware ......
Florida «coveerinine
Georgia vovveneneens

GUam orveerverrniirnns
Hawaii ....

TGO coveoromseerin

Hlinois ........

Kentucky ......

Louisiana ...
Maine ....evnieeens .

Maryland ....ovvviine
Massachusetts ......

Michigan ...

Minnesota ......
Mississippi vovoveane

MiSSOUTT corvevvirisnnne
Montana ...

Nebraska ...
Nevada coviiienn.

New Hampshire ..

New Jersey ........
New Mexico ...
New York .o
North Carolina ...
North Dakota ......

Oklahoma v,

May intervene or assist in criminal cases at any time.

(No local prosecutors).

May assist on request of local prosecutor.

May act jointly with local prosecutor under certain statutes.
May intervene, supersede or assist on own initiative.

May intervene or request of Governor or legislature. May assist on request of local
prosecutor with direction of Governor.

No jurisdiction in criminal matters,

(No local prosecutors).

May intervene upon request of local prosecutor, at direction of Governor or legislature.
May intervene or assist at direction of Governor.

(No local prosecutors).

May intervene or assist on own initiative or at direction or request of Governor.
May assist upon request of local prosecutor; may not intervene or supersede; may
be appointed as special prosecutor when local prosecutor cannot act.

May intervene in any prosecution if state’s interest requires it.

May assist in criminal cases upon request of local prosecutor,

May intervene on own initiative; may supersede on direction of Governor, legisla-
ture, or either house thereof. May assist on request of local prosecutor.

May intervene on direction of Governor or either branch of the legislature. May
institute action, supersede, or intervene on own initiative on behalf of any political
subdivision in action for conspiracy, cornbination or agreement in restraint of
trade, or other illegal acts.

May intervene on request of Governor, courts or grand juries, sheriff, mayor, or
majority of a city legistative body.

May intervene, may not supersede.

May intervene, supersede or assist on his own initiative.

May assist on request of local prosecutor or at the direction of the Governor.

May intervene, supersede or assist on his own initiative. May initiate proceedings in-
dependent of locql _prosecutor.

May intervene or initiate on own initiative or at direction of Gavernor or legislature;
will assume jurisdiction when requested by prosecuting attorney.

May intervene or assist at direction of Governor or local prosecutor.

May intervene or assist at direction of Governor or when required by the publicservice.

May intervene or supersede at the direction of the Governor; may assist local prosecutor.
May intervene or supersede on own initiative or at the direction or request of the local prose-
cutor.

May intervene, assist or supersede.

May intervene, supersede or assist on own initiative or on request of Governor or local
prosecutor.

May intervene, supersede or assist on own initiative, or on direction of Governor or
legislature. Has full responsibility for criminal cases punishable with death or im-
prisonment for 25 years or more.

When, in his opinion, the interests of the state will be furthered by so doing.

May intervene or assist on direction of Governor.,

May intervene or supersede at direction of Governor.

No statutes or case law in point.

May intervene, supersede or assist on own initiative; on request of majority of board of
county commissioners; on petition of twenty-five taxpaying citizens; on written
demand of district judges.

May appear for state in all cases in which the state is directly or indirectly interested.
May appear in any court on direction of Governor or legislature.

May appearinany case at direction of Governor or legislature and may, at his discretion,
supersede. May assist at request of local prosecutor.
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Oregon .eveverenss May intervene. Attorney General is charged with responsibility of supervising all District

Attorneys; however, may only intervene in particular prosecution when directed by
Goveror or requested by district attorney.

Pennsylvania ....... May assist. May supersede on own Initiative or at request of local judge.

Puerto Rico ....... . May intervene on own initiative,

Rhode Island ....... (No local prosecutors).

Samoa .oivveenne. (Vo local prosecutors).

South Carolina .... May intervene or supersede in any case where state is a party.

South Dakota ...... May intervene or assist in any case where the state has an interest on own initiative or on
request of Governor or legislature. May not supersede.

Tennessee ... May not intervene, supersede or assist, expect that additional counset may be ap-
pointed by the Governor upon request of the District Attorney.

Texas ... pravesees v May assist in or initiate some cases. May not intervene or supersede.

Utah veinncreineenes May intervene when required by the public interest or directed by the Governor.

Vermont ....... May assist, intervene or supersede on own initiative.

Virgin Islands ...... Full power, except for felonies, which are handled by U. S. Attorney.

Virginia i, May intervene atrequest of Governor, or on own initiative in cases involving ABC laws,
Motor Vehicle Laws and the handling of state funds.

Washington ....... May intervene on own initiative when the interests of the state require it.

West Virginia ...... May intervene or supersede onrequest of Governor. Apparently, assistance is limited to
instances where local prosecutor is disqualified.

Wisconsin ... May not intervene on own injtiative. May assist at request of District Attorney and
intervene otherwise at the direction of the Governor.

Wyoming ......... May intervene or supersede upon failure of local prosecutor to act.

General [ull authority to intervene,
supersede or assist when he considers
it proper. These include California,
Illinois, Maine, Masschusetts, - Mon-
tana, Nevada, New Hampshire, New
Jersey, North Dakota, Pennsylvania,
South Carolina, and Vermont. In other
states, including Iowa, Kansas and South
Dakota, he may intervene on his own
initiative, but it is not settled whether he
can supersede.

Some states allow the Attorney Gen-
eral to imtervene only at the direction of
the Governor or the local prosecutor.
These ‘include Colorado, Florida, Ken-
tucky, Minnesota, New Mexico, New
York, Oregon, West Virginia, and Wis-
consin. Mississippi’s Attorney General
has jurisdiction in local prosecutions,
but it is not clear whether this includes
the power to supersede. A few states
authorize various arrangements. The
Attorney General of Oklahoma, for
example, may assist at the request of
the local prosecutor, and may inter-
vene at the direction of the Governor or

legislature. He may supersede at his
discretion.

The Governor of Oregon issued an
Executive Order authorizing the Attor-
ney General “to take full charge of any
investigation or prosecution of viola-
tion of law in which the Circuit Court
has jurisdiction” upon request of the Dis-
trict Attorney. This blanket authority
enables any District Attorney to re-
quest the Attorney General’s assistance
at any time, without obtaining the
Governor’s authorization.

The Attorney General of Virginia
may intervene only on the direction of
the Governor, except in cases involving
alcoholic  beverage control, motor
vehicle laws, or the handling of state
funds, where he may intervene on his
own initiative.

Michigan reports that the Attorney
General enters into criminal prosecutions
through: criminal actions which are the
result of his own office’s investiga-
tions, where a vital state interest is con-
cerned or the crime involved is of a
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specialized nature; regquests from the
prosecutor; requests from circuit court
judge that the Attorney General file an
appearance in a case. Also, a substantial
number of prosecutions handled by the
Attorney General are the result of in-
dictments by circuit judges, acting as
one-man grand juries, who then request
that the Attorney General handle the
case either exclusively or in cooperation
with the local prosecutor.

In Wisconsin, the Attorney General
may obtain authorization from the
Governor or from either house of the
legislature to initiate any action in
which the state or the people of the
state may be interested. The Attorney
General of Kentucky is authorized to
“intervene, participate in, or direct”
any criminal action “necessary to en-
force the laws of the Commonwealth”
upon request of the sheriff, mayor, or
majority of a city legislative body, or
the Governor, a court, or a grand jury.

These examples show the great variety
of relationships that are involved in
intervention and supersession. Not only
do these powers vary from state to
state, but they may be used frequently or
seldom.

Frequency of Intervention. Available
data indicate that Attorneys General
intervene or assist in local prosecutions
very infrequently, even when they have
the power so to do. This probably re-
sults from a number of factors: a reluct-
ance to interfere in local situations; a
shortage of staff; and political considera-
tions.

The 1973 COAG survey of local
prosecutors revealed that prosecutors
themselves recognize this. When asked
how often the Attorney General exercises
his power to intervene if he has such
power, only 2 percent of the respond-
ents said often. Those who reported that
their Attorney General never exercised
such power totaled 31 percent. The ma-
jority (67 percent) reported that the At-

torney General seldom used the power.

Missouri’'s Attorney General is au-
thorized only to aid in local prosecu-
tions. A study showed that even this
limited authority was used only about
thirty times over a 7 year peried, and
that assistance tends to be restricted to
special circumstances, such as situations
involving prominent local personages,
major felony cases for neophyte pros-
ecutors, and when the prosecutor is
disqualified through an interest in the
case.™

Information furnished by Attorneys
General’s offices to COAG substantiates
the infrequency of intervention. In
Maryland, the Attorney General assists
in local prosecution at the direction of
the Governor or upon. request of a
state’s attorney; such intervention occurs
only three to five times a year, and only
under unusual circumstances, as in an
investigation conducted at the request of
the Governor which culminates in ac-
tion by a grand jury. Massachusetts
veported that the power to intervene
or supersede has not been exercised in
the last 20 years.

Minnesota reports that the Attorney
General has not intervened in a local
proscution since sometime in the 1950,
if by intervention is meant entering the
case against the wishes of the county
attorney; but he has assisted the county
attorneys in prosecutions on many oc-
casions. Mississippi says that the At-
torney General usually comes into local
criminal cases by invitation of the district
attorney, although he frequently brings
suits to recover illegal expénditures by
local officials.

California reported in 1973 that the
Attorney General had intervened in
approximately sixty trials within the
past- year, but that there had been no
cases in recent years where he acted
without the consent of the local prose-
cutor.- Nebraska says that the Attorney
General rarely handles the trial of
criminal cases. The Attorney General
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of .Jevada can take charge of any prose-
cution on request of the Governor or
when the Attorney General considers
it necessary; this authority apparently
was exercised only once in 1969, to
seek reinstatement of first degree murder
counts that the prosecutor had dis-
missed. The Attorney General also
“took public issue” with another district
attorney who failed to prosecute after
a grand jury had so recommended.
South  Dakota has said that as a
matter of policy, the Attorney General
rarely interferes gratuitously with the
activities of the local state’s attorney.
The general policy is that the Attorney
General will assist with a case upon
reqguest. Vermont reported no instances
in recent years of Attorney General
intervention, except in homicide cases,
where he is required to participate.
Kentucky reports a small number of in-
stances where the Attorney General has

intervened, and these usually center -

around grand jury proceedings or cases
in which the Attorney General has been
called for assistance. Pennsylvania re-
ports that the Attorney General inter-
venes about five times annually, but
only upon invitation by the local
prosecutor. lllinois reports approxi-
mately fourteen cases per year. Louisiana
in 1973 reported only one intervention
by the present Attorney General.

New Jersey appears to exercise
such powers more frequently than most
states. It has reported that it often inter-
venes in cases of statewide importance,
and that any any given time there might
be about twenty supercession cases in
the Attorney General’'s office. Super-
cession is frequently requested with
reference to alleged wrongdoings by
municipal officials.

Most Attorneys General enter cases
more frequently when requested by the
local prosecutor. Minnesota, in response
to a COAG questionnaire, mentioned
some of the more common reasons why
a prosecutor requests the Attorney Gen-

eral’s assistance: (1) the case unusually
difficult or presents unusual questions
of law; (2) county attorney is not
experienced; (3) the county Attorney is
prosecuting a public -official whom he
works closely with in his daily work;
(4) the defendant is a personal friend of
the county attorney, or possibly a rela-
tive; (5) the case was originally investi-
gated and handled by a state agency.
These conditions could be faced by local
prosecutors in any state, and could make
the Attorney General's intervention
sought after by the prosecutor.

The Attorney General’'s Common Law
Powers in Prosecutions

Unlike the prosecutor, the Attorney
General derives powers from the com-
mon law in addition to his statutory
and constitutional powers:

It is the general consensus of opinion
that in practically every state of this Union
whose basis of jurispurdence is the common
law, the office of Attorney General, as it
existed in England, was adopted as a part
of the governmental machinery, and that
in the absence of express restrictions, the
common-law duties attach themselves to
the office so far as they are applicable and
in harmony with our system of govern-
ment.*

According to the COAG study The
Office of Attorney General, only eight
Attorneys General have no common
law powers. In eleven states or terri-
tories, it is undecided whether the At-
torney General has authority stemming
from the common law. Thirty-five At-
torneys General have common law
powers, although these may be severely
restricted by statute or case law.

There is a considerable body of case
law defining the Attorney General’s
powers in prosecutions in those jurisdic-
tions which have created an office of
local prosecutor or district attorney. The
different bases for this office, and the
differences in its relationship to the
office of Attorney General, obviously
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affect courts’ rulings as to its powers.
Earl H. DeLl.ong reached the following
conclusions in his study of the powers
of Attorneys General in criminal prosecu-
tions:

(1) It is difficult to determine with cer-
tainty what were the powers of the attorney
general at common law but it seems probable
that they included the power to conduct
any criminal prosecution properly instituted
by information, indictment, or otherwise
as prescribed by law.

(2) The language of constitutional pro-
visions seems to have had little bearing on
the decisions of the courts upon the com-
mon law powers of the Attorney General.

(3) There is wide disagreement among
the courts as to the extent of the common
law powers now possessed by the Attorney
General. In many states it is held that he has
none. In others he has all common law
powers. except such as have been granted
by statute to the prosecuting ttorneys. In
a few it is held that under the common law,
without any reference to statutory or crim-
inal provisions, the Attorney General has
Full power to prosecute any criminal pro-
ceeding . . .

(4) Only in Illinois is there any indica-
tion that the legislature cannot deprive the
Attorney General of common law powers.

(5) There is no indication that the exist-
ance of this power in any state has led to
any substantial participation by the Attor-
ney General in the process of criminal
prosecution.

Some courts have said that legisla-
tive delegation of a power to. a local
prosecutor deprives the Attorney Gen-
eral of that power. A Washington case,
State ex rel. Attorney General v. Seattle
Gas and Electric Co.,”" for example,
held that the Attorney General could
not file an action to enjoin a public
utility, where this had been made the
duty of the prosecuting attorney.

The West Virginia case of State v.
Ehrlick® discussed in detail the rela-
tionship of the two ovffices and said
that the Attorney General “has neither
power of removal nor control over the
prosecutor within his own province,
so far as it is defined by statute.” The

court agreed that “there would be no
individual responsibility if the powers
of the Attorney General and prosecut-
ing attorney were co-extensive and con-
current . . . Concurrence would produce
interference, conflict and friction in
many instances, delaying the disposi-
tion of business to the detriment of
the state.”

Mississippi, in Kennington-Soenger
Theatres Inc. v. State,® noted that,
when the framers of the Constitution
of Mississippi created the -office of
district attorney, it was manifestly not
their intention “that such powers should
be conferred by the legislature upon
this officer as would enable him to
usurp the common-law duties and func-
tions of the Attorney General.” The
court noted that the district attorney’s
functions were confined to one locality,
while the. Attorney General’s were
statewide. The New Mexico Court,
which has denied the Attorney General
common law power, has said in the
recent case of State v. Reese'® that:

There is nothing in our laws making the
Attorney General the superior of the district
attorneys. To the contrary, the two offices
are separate and, except as the legisla-
ture had directed joint authority as it has

done in a limited number of situations, there
is no duplication of duties.

Other courts have taken a contrary
position - and  said that the Attorney
General retains common law powers,
even if the legislature has assigned
them to another- officer. The Montana
court, in State ex rel. Ford v. Young,*!
upheld the Attorney General’s authority
to enjoin a nuisance, although the
statutes -zave the county attorneys such
power., The court said that the Attor-
ney General’s power came from com-
mon law, and the only change made by

- statute *was to add additional parties.

A 1900 New ~York case, People wv.
Kramer,** held that:

The district attorney had no common-
law powers . . . His office is derived from
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that of the Attorney General, and at its incep-
tion he was designated as his assistant . . .
The district attorney, by statute and by a
long-continued practice, has succeeded to
some of the powers of the Attorney General
within the respective counties, but he has
not supplanted him.

A series of Pennsylvania cases exa-
mined at length the Attorney General’s
relationship to local prosecutors and
upheld his power to supersede. These
cases have been cited by many other
jurisdictions, and have been the subject
of considerable scholarly attention.

The office of district attorney was
created by statute in Pennsylvania in
1850. Commonwealth v. Lehman®® held
in 1932 that, despite the statute, the
Attorney General retained supervisory
powers over district attorneys. In the
1936 case of Commonwealth ex rel.
Minerd v. Margiotti** the court upheld
the earlier decision. Two state police-
men had been charged with murder;
the judge determined that the district
attorney might be implicated, and re-
quested the Attorney General to ap-
point counsel for the case. The Attor-
ney General appointed himself special
attorney, appeared before the grand
jury, and proceeded to prosecute the
case.

The defendants appealed on the
ground that the Attorney General had
no legal authority to supersede the dis-
trict attorney. The court held that:

We conclude from the review of decided
cases and historical and other authorities
that the Attorney General of Pennsvlvania
is clothed with powers and attributes which
enveloped Attorneys General at common
law, including the right to investigate
criminal acts, to institute proceedings in
the several counties of tlie Commonwealth,
to sign indictments, to appear before the

grand jury and submit testimony, to appear
i court -and to try criminal cases on the
Commonwealth’s behalf, and, in any and
all of these activities to supersede and set
aside the district attorney when in the
Attorney General’s judgment such action may
be necessary.

The Pennsylvania Supreme Court
held in 1938 that the Attorney General
could supersede a district attorney in a
case involving alleged irregularities in
his office, in Dauphin County Grand Jury
Investigation. In a separate proceeding
the same year, the court held that the
Attorney General did not abuse his dis-
cretion by such supersession. The same
year, the legislature enacted a law giv-
ing the Attorney General “absolute dis-
cretion” to supersede. In re Shelley held
that the court could still review such
actions for abuse, despite the statute.
The statute was repealed the following
year; the question then remained as to
whether such action revoked the com-
mon law power, as well as that con-
ferred by statute.*

In the 1950 case, Appeal of Margiotii,
the court held that the Minerd case was
still controlling and that the Attorney
General could supersede on the basis of
his common Jlaw powers. The court held,
however, that this was not an absolute
right, but was a discretionary power
dependent upon his circumstances in
each case. Acts of supersession could
be reviewed to determine if they had
been exercised arbitrarily or unreason-
ably. A later case, Commonweath v.
Fudeman, held that it was the Attorney
General's duty to supersede “if he believes
the government is to be hindered in the
lawful conduct of its affairs to the
detriment of the security, peace and good
order of the state.”8
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5. THE RELATIONSHIP BETWEEN PROSECUTORS
AND ATTORNEYS GENERAL

This chapter explores the relation-
ships between prosecutors and Attor-
neys General, both informally and with
regard to the Attorney General’s powers
in prosecution.” The Attorney General
is commonly characterized as a state’s
chief law officer. He cannot serve ef-
fectively unless he has a constructive
relationship with local prosecutors, who
are his partners in handling the public’s
legal business. Likewise, prosecutors
can benefit from the services provided
by the Attorney General, with his legal
resources and expertise.

Need for Cooperation

There is a commonality of interest
between the Attorney General and local
prosecutors, whatever the legal rela-
tionships might be in a particular juris-
diction. Both are public prosecutors,
subject to legislative definition of
powers and duties and to judicial
definition of the law and procedures.
Both are elective in most jurisdictions,
and must be constantly cognizant of
political realities. Both must be pragmatic
in their approach, as their work will be
constantly changing. Both wusually
come to their jobs without special train-
ing, and must learn through experience.
This list of common factors could be
expanded, but it is clear that the two
officers have much in common.

When viewing the relationship be-
tween prosecutors and Attorneys Gen-
eral, there is a tendency to perceive a
vast number of local prosecutors and
assistants in contrast to only fifty-four
state and territorial Attorneys General.
As far as the total law enforcement
and criminal justice system is concerned,
this is a misconception. According to a
COAG survey, The Office of Attorney
General: Organization, Budget, Salaries,
Staff and Opinions (October, 1973),

the fifty-four Attorneys General employ
4,677 full-time and 455 part-time at-
torneys. When these are added to the
fifty-four Attorneys General, this makes
a total legal work force of 5,186. Based
on data in the 1973 Survey of Local
Prosecutors, the total number of full-
time attorneys employed by the nation’s
prosecutors can be estimated at ap-
proximately 4,700. When this figure is
added to the nation’s 2,672 prosecutors,
the prosecutorial work force totals
7,372. However, only 35 percent of the
prosecutors work full-time.

The criminal justice system can run
more efficiently and effectively if
prosecutors and Attorneys General
work together. In that way all possible
manpower and technical resources can
be employed with a minimum of over-
lap. Attorneys General can do their part
in maintaining a close relationship with
prosecutors by expanding the serv-
ices which they provide and by re-
sponding to the suggestions which
prosecutors have made. Prosecutors can
share responsibility in improving co-
operation by participating in and con-
tributing to Attorneys Generzl's train-
ing programs, newsletters, and :nan-
uals; by working with the Attorney Gen-
eral in appellate cases; by utilizing the
expertise available in the Attorney Gen-
eral’s office when it will speed the course
of a trial or investigation; and by realiz-
ing that Attorneys General are far too in-
volved in the demanding work of their
own offices to consider usurping the
functions of the local prosecutor.

Working Relationships

In its 1973 survey of local prosecu-
tors, the Committee on the Office of
Attorney General sought information on
the relationship between prosecutors
and Attorneys General in such areas as
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appeals, advice and assistance rendered
by Attorneys General, types of assist-
ance desired by prosecutors, and sug-
gestions for improving cooperation.

When handling cases at the trial
level, most prosecutors (93 percent)
ask the Attorney General for advice
at some time. According to the 1971
study of The Office of Atiorney Gen-
eral, in twenty-nine states Attorneys
General render formal advisory opiriions
to local prosecutors; the question of to
whom formal advice is given is usually
governed by law, and not subject to
the Attorney General’s discretion. For
the most part, prosecutors seek and
receive advice from Attorneys General
on an informal basis. While the portion
of prosecutors who request advice often
is only 28 percent, an additional 65 per-
cent seek advice on occasion. Only 5
percent of the respondents said that
they never solicit advice from the At-
torney General.

TABLE 9: FREQUENCY OF REQUESTING
ADVICE FROM THE ATTORNEY

GENERAL

Frequency Number of Percent

Responses of Total
Often 282 28
Seldom 647 65
Never 49 5
No Response 22, 2
TOTAL 1,000 100

Prosecutors do not seek assistance in
actually handling a case as often as
they request advice. However, since
1970, the number of those who often ask
for help in handling a case has doubled,
rising from 1 percent to 1.9 percent,
and prosecutors who ask for such assist-
ance on occasion have increased from
38 to 49 percent. While 58 percent in
1970 never asked for assistance in
handling a case, only 45 percent in
1973 never requested aid of this type.

Prosecutors were asked in the 1973
survey to rank five areas in which the
Attorney General might be of most as-

sistance to them. It is clear from the
responses that “interpreting laws and
performing legal research is ranked
first in importance. Holding seminars
and preparing manuals (training and
assistance  activities) ranks second.
Developing a theory and strategy for
a case takes third place, and conduct-
ing investigations ranks fourth in im-
portance.

Prosecutors suggested ways to im-
prove relations between themselves
and Attorneys General. They asked that
Attorneys General do the following: not
take an attitude of superiority over
local prosecutors; keep prosecutors
advised of current judicial opinions
through newsletters and memoranda;
work with prosecutors’ associations;
provide laison staff members; expand
legal research services and investiga-
tive assistance; sponsor more training
programs; and help prosecutors obtain
higher salaries and increased office bud-
gets.

Attitude Toward the Attorney General

In addition to information concern-
ing overall working relationships be-
tween prosecutors and the Attorney
General, COAG has probed other
aspects of their relationship which might
affect how prosecutors perceive the
Attorney General. An index of the prose-
cutor’s attitude toward the Attorney Gen-
eral in his state was derived from an-
swers concerning his relationship with
and his attitude toward the Attorney
General. The index was cross-tabulated
with many variables pertaining to the
prosecutor and his office.

With regard to attributes of the
prosecutor, the index of attitude to-
ward the Attorney General tended to
be lower for the more professional
prosecutors. Professionalism was meas-
ured by such factors as the size of the
population served, whether the prosecu-
tor is selected by. county or district,
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whether the prosecutor serves full-time
or part-time, the prosecutor’s years in
office, the number of assistant prosecu-
tors in the office, and the number of
training programs attended by the
prosecutor.

Briefly, prosecutors are generally
opposed to a strong power held by the
Attorney General to intervene in local
prosecitions, but are more favorably
inclined toward such a power limited
by certain statutes or to be used only
on the request of the local prosecutor.
Prosecutors are much more disposed
toward the initiation of prosecutions by
the Attorney General. Also, the working
relationships between prosecutors and
the Attorney General in criminal appel-
late cases is excellent.

Attributes of a particular Attorney
General affect prosecutors’ attitude
very little. There is no direct correla-
tion between an Attorney General's
years in office and prosecutors’ attitude.
The attitude of prosecutors toward an
Attorney General is somewhat higher
where the Attorney General has had
previous experience as a prosecutor.

There is a relationship between
services rendered by Attorneys Gen-
eral and prosecutors attitudes. For
example, where the Attorney General
issues a mewsletter, the attitude of
prosecutors is more favorable. There is
a definite correlation between prose-
cutors’ attitude toward the Attorney
General and whether he renders re-
search assistance; the attitude index
rises directly as the percentage of prose-
cutors who receive such assistance
grows larger.

Relationship in Appeals

The National Association of Attor-
neys General has recommended that
the Attorney General appear for the
state in all criminal appeals, in order to
assure their uniform quality, provide
the necessary expertise in complex

cases, and assure a thorough review of
the record by someone who has not
previously involved.

In the 1973 COAG survey of local
prosecutors, a majority (53 percent) of
the responding prosecutors reported
that their Attorney General does handle
all criminal appeals. An additional 15
percent reported some criminal appeals
handled by their Attorney General. Only
25 percent reported that he does not
handle criminal appeals. In the area of
civil appeals, 43 percent of the re-
spondents indicated that the Attorney
General does not handle appeal of their
civil cases. Nearly 15 percent reported
that the Attorney General handles all of
their civil appeals, and 11 percent re-
ported some civil appeals handled by
the Attorney General.

Apparently prosecutors are favor-
ably disposed toward the Attorney
General's handling of criminal appeals.
In the 1973 survey, the index of prose-
cutor attitudes showed that they were
most favorable in those cases where
the Attorney General handles all criminal
appeals himself. The attitude was some-
what less favorable where the Attorney
General handles appeals jointly with
the prosecutor, and the least favorable
attitude was exhibited where the Attorney
General handles no criminal appeals.

The Attorney General’s Role in Appeals

Table 10 shows the Attorney Gen-
eral’s role in criminal appeals. He handles
at least some criminal appeals m all
jurisdictions except Connecticut; even
there, he handles habeas corpus peti-
tions in the federal courts. Hawaii re-
ports that the Attorney General does
not ordinarily appear for the state in
criminal cases on appeal. New York’s
Attorney General handles appeals only
on request of the Governor. In the
Virgin Islands, the Attorney Generals
jurisdiction is limited to misdemeanors
at all levels, including the appellate.
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TABLE 10: ATTORNEY GENERAL APPEARS FOR STATE IN CRIMINAL APPEALS

Alabama .. Yes.

Alaska ... .. Yes—No local prosecutor; A.G. handles all stages.

Arizona .... . Yes.

Arkansas ., . Yes.

California_.....e...... Yes.

Colorado ... Yes.

Connecticut . No criminal jurisdiction.

Delaware .... . Yes—No local prosecutors. -

Florida ..... . Yes—in Dr. Court of Appeals, Supreme Court, and all U.S. courts.

Ceorgia ..., . Yes—in appeals from capital-felony convictions; d. a. also files a brief.

Guam ..o, Yes—Ilocal prosecutor. Attorney General handles all stages.

Hawaii .. .. Not ordinarily.

Idaho .... . Yes.

Hiinois ... .. Yes.

Indiana ... . Yes—local prosecutor may assist.

Towa ... . Yes.

Kansas .....cccinnn, Yes—clearinghouse of all criminal appeals.

Kentucky . wee Yes.

Louisiana ............. Yes.

Maine ..covvvieereen. Some—handles own appeals, not those of local prosecutors.

Maryland ............. Yes.

Massachusetts ...... Yes——Attorney General handles appeals he took over from local prosecutor and
all cases before Supreme Court and U. S. courts.

Michigan ............. Yes—local prosecutor required to prepare brief on appeal and Attorney General may
request he handle oral argument.

Minnesota ....oviine Yes—but local prosecutor in Hennepin, Ramsey and St. Louis counties handle own
appeals.

Mississippi «ovimeen Yes.

Missouri «.ovvceennnne Yes—Attorney General may require local prosecutor to submit brief, but this is seldom
done.

Montana Yes.

Nebraska ., Yes.

Nevada ..o Attorney General has statutory authority but local prosecutors handle appeals.

New Hampshire .. Yes.

New Jersey ......... Yes.

New Mexico ........ Yes,

New York oo Only in cases in which his office has been prosecutor or participated in prosecution

and cases raising of constitutionality.
North Garolina .... Yes—A.G, handles appeal before Court of Appeals and Supreme Court.

North Daketa ...... Yes—but local states attorney usually handles appeal.
Ohio v Some—handles own appeals, not those of local prosecutors.
Oklahoma ............ Yes—District Attorneys assist with preparation of briefs.

Oregon v Yes—on request of local prosecutor.

Pennsylvania ....... Some—District Attorney handles most appeals but Attorney General handles some.
Puerto Rico ... Yes—before Supreme Court and all U. S. courts.

Rhode Island ....... Yes—no local prosecutors.

Samoa .vevvvevririinne Yes—no local prosecutors,

South Carolina .... Yes—hasstatutory authority, but normally appears only in his own cases and on request

of solicitor,

South Dakota ...... Yes—state’s attorney works closely with A.G. on appeal.
Tennessee ...covor.. Yes.
Texas vvviiniinnn. Yes
Utah .o, Yes
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Vermont .. Yes—{Both the A.G. and the state’s attorney represents the state on appeal.)

Virgin Islands ...... Some—Attorney General handles all stages in misdemeanor cases; U.S. Attor-
ney handles felonies,

Virginia oo Yes—local prosecutor must file brief in opposition to granting appeal.

Washington ......... Yes—upon request of local prosecutor.

West Virginia ...... Yes.

Wisconsin v Yes.

Wyoming ..coceeen Yes.

Some states give the Attorney Gen-
eral and the prosecutor concurrent juris-
diction. in appeals. Ohio requires the
Attorney General to appear before the
Supreme Court in cases where the state
has an interest, and also requires him
to advise prosecutors in all actions in
which the state is a party.*” Another
statute says that “in conjunction with
the Attorney General, such prosecuting
attorney shall prosecute cases arising in
his county in the supreme court.™® In
practice, the prosecutor handles all ap-
peals, with the Attorney General’s as-
sistance. In Georgia, the Attorney Gen-
eral appears for the state only in ap-
peals to the Supreme Court from con-
victions of capital felony offenses.

Michigan law requires the Attorney
General to prosecute and defend all ac-
tions in the Supreme Court in which the
state is interested. The law* also requires
the prosecuting attorney to prepare a
brief in all criminal cases on appeal to
the Supreme Court which arise from his
county, and to give Attorney General
a copy of the brief at least 20 days be-
fore the case is to be heard. Upon re-
quest of the Attorney General, the
prosecutor must make the oral argu-
ment; the Attorney General's office
has estimated that the prosecutor makes
the argument in over half the cases.
The Attorney General's Appellate
Division works very closely with prose-
cutors. :

The most frequent statutory pro-
vision, however, is for the. Attorney
General to appear before the highest
court in all cases where the state has an
interest or is a party. In the majority of

jurisdictions, the lccal prosecutor’s
responsibility ends at the trial level.

The statutory provisions for han-
dling appeals do not always prevail in
actual practice. Nevada law, for ex-
ample, charges the Attorney General
with appearing for the state before the
Supreme Cowrt; the long-standing
practice, however, is to permit district
attorneys to represent the state in crim-
inal appeals, with the Attorney General
assisting.’® Washington law directs the
Attorney CGeneral to represent the state
before the Supreme Court in all cases
in which the state is interested, but he
actually participates in ordinary crim-
inal appeals only on request of the local
prosecutor. Otherwise, involvement in
criminal appeals is only in the con-
text of habeas corpus actions.?!

There appears to be a trend toward
the Attorney General playing a greater
part in appeals where he does not do so
already. Oregon’s Department of Jus-
tice offered to represent district attor-
neys on appeal of criminal cases. By
October of 1970, 25 of the 37 local
prosecutors accepted. Most appeals are
now handled by the Attorney General’s
office, with 90 percent of the cases
won.52

Procedures on Transfer of the Case

On the whole, there is no set proce-
dure relative to transfer of jurisdiction
from the prosecutor to the Attorney
General, The Attorney General simply
takes charge.

A few states, however, noted a need
for more cooperation when a case is
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transferred, because the prosecutor
should have a vivid recollection of the
live trail, live witnesses and live evi-
dence and all else that has occurred in
the trial court, while Attorney Gen-
eral has only a cold record to work with.
A Missouri study commented that the
Attorney General’s office seldom is able
to obtain a copy of the local prosecutor’s
memoranda or briefs; “This means that
the staff of the Attorney General must,
in effect, start from scratch in research-
ing the myriad legal issues raised by
these appealed cases.”™3

In its 1973 survey of local prosecutors,
COAG asked about the working rela-
tionship between prosecutors and
Attorneys General in appellate cases.

stance where such a request has been
made, local prosecutors have responded
willingly and well.

Two major problems involving the
transfer of jurisdiction have been
described by one reporting state. First,
the record on which the appeal is
based may be incorrect or inadequate.
This record, including the trial papers
and narrative summary of oral presenta-
tions on which the appeal must be based,
is approved as to content by the appel-
ant and the local prosecutor prior to the
Attorney General's knowledge of or
involvement in the case; and is avail-
able to the Attorney General only
in final form. Errors or inadequacies
are finalized prior to the Attorney Gen-

TABLE 11: WORKING RELATIONSHIP 1IN APPEALS

Activity

Always  Sometimes  Never Total

Turn memoranda on
briefs over to

Attorney General .o

Confer with the Attorney

General about the €ase «.vvvrvviniin s,

Attend when the case is

before the court c.ovmreniivnennne. pereeahes b resreraeese

Handle the argument ..o,

.............. e 280 231 107 618
.................. 214 338 65 617
................... 90 227 281 598
.................. 69 135 393 597

The replies indicated a considerable
degree of cooperation on transfer.
Most prosecutors, for example, confer
with the Attorney General’s staff about
the case and turn over memoranda. A
substantial number attend when the
case is before the court even if they are
not handling the case.

The amount of cooperation may
depend on the particular case. California,
for example, reports that the Attorney
General usually handles appeals with-
out any particular assistance from the
local prosecutor. Where a trial has
been very involved, however, the At-
torney General may ask the prosecutor to
present his version of the facts, and to
furnish the legal authorities he relied
upon in the lower court. In every in-

erual’s participation in the case and the
Attorney General has no recourse in the
matter. He is bound by the record so
prepared. :

Appellate proceedings are almost
always based entirely on the record of
the proceedings below. The parties
must submit their arguments based on
this:

Under the principle of timely presenta-
tion, they are not permitted, as it is said,
to “go outside the record,” No contentions
can be made on appela unless the argument
involved was presented at the proper time
in the trial court and unless the record shows
that any evidence necessary to establish the
contention was presented in the trial court.
On appeal the parties cannot offer addi-
tional evidence to supplement the record,
nor, as a general matter, introduce any as-
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sertion not made in the trial court. Appel-
late litigation is, in the very strictest sense,
review rather than fresh consideration of
the case.?

The ABA Standards stress the value
of good records in appellate procedures
and suggest that continuing efforts be
exerted to improve techniques for the
preparation of records of appeal. They
recommend that new ways of reproduc-
ing such records be examined and,
where practicable, adopted with a
view toward minimizing the cost of
preparation in terms of money and
time,>®

Statewide Coordination of Prosecution

Virtually every observer of local
prosecution in the United States has
concluded that at a minimum there
should be increased coordination of the
policies and activities of local prosecu-
tors. Proposals have ranged from a state-
wide, centrally-managed prosecution
system to the formation of state councils
of prosecutors. The 1931 Wickersham
Commission report recommended a cen-
tralized, statewide system of prosecution.

A recent study by the Committee for
Economic Development also recom-
mends a statewide, centrally-managed
system of prosecution: “We recommend
that each of the 50 states establish a
Department of Justice, drawing togeth-
er all germane functions except those
of a separate, independent, and uni-
fied judicial branch, with which the
new Department could maintain close
liaison.” This department would directly
undertake the management of courts,
prosecution, and correctional activities.

As an interim measure the study
recommends:

A State Director of Prosecutions should
be appointed in each state by the Governor
or the Attorney General, under a selection
process that emphasizes merit. The Director

should have full administrative authority,
with power to establish and enforce stand-

ards for this function, and with the resources
to provide and assign the professional staff
necessary to supplement or substitute for
prosecutors in every state (or local) court.’®

Other recent studies have favored re-
taining independent local prosecutors,
but have recommended stronger state
supervision and control over them.

The Advisory Commission on Inter-
governmental Relations recommends
that:

States (should) strengthen State re-
sponsibility for prosecution by enhancing
the attorney general’s authority to oversee the
work of local prosecutors; by establishing
a State council of prosecutors-. . . under
the leadership of the Attorney General;
and by giving the Attorney General the
power to consult with and advise local
prosecutors in matters relating to the
duties of their office . . ¥

The Commission recommends that this
system as striking an acceptable bal-
ance between the needs of local ac-
countability and flexibility and those
of evenhanded enforcement of the state’s
criminal laws. It suggests that the At-
torney General increase his efforts in
providing assistance to prosecutors,
publishing prosecutors manuals, con-
ducting training programs, and develop-
ing standards to guide prosecutors in
the exercixe of their discretionary
powers,

Among the recommendations that
emerged from the Commission’s study
was an - Omnibus Prosecution Act,
which was made part of the Council
of State Government’s program of sug-
gested state legislation for  1972.%°
The Model Act gives the Attorney Gen-
eral extensive powers in prosecution
and requires him to “maintain a gen-
eral supervision over local prosecuting
attorneys with a view to obtaining ef-
fective and uniform enforcement of the
criminal laws throughout the State.”
The Attorney General is directed to
prescribe minimum standards for prose-
cutors with respect to personnel and:
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procedures, with the state providing
financial assistance to prosecutors who
meet their standards. The Attorney Gen-
eral is empowered to conduct periodic
evaluations of prosecutors which will
meet regularly to develop guidelines
and to assure that local policies and
practices meet state standards. The
Model Act also gives strong powers
in prosecution to the Attorney Gen-
eral, to aid in attaining consistent state-
wide enforcement.

A similar approach was taken by
the Model Department of Justice Act,
developed by the American Bar Associa-
tion Comimission on Organized Crime
and Law Enforcement and promul-
gated in 1952 by the National Con-

-ference of Commissioners on Uniform

State Laws® It recommends retaining
local prosecutors, but recommends
strong supervision and control over
them by a state Department of Justice,
headed by the Attorney General or an
officer appointed by the Governor. The
Department of Justice would be em-
powered to: (1) consult with and advise
the several prosecuting attorneys in

‘matters relating to the duties of their

office; (2) maintain a general supervi-
sion over the -prosecuting attorneys;
and (3) require reports from prosecu-
tors on any matters pertaining to their
duties. The Act gives the Attorney Gen-
eral broad powers in prosecution.

Other studies have suggested a
council of prosecutors as a means of
coordination. The President's Commis-
sion on Law Enforcement and Adminis-
tration of Justice recommended that:
States should strengthen the “coordination
of local prosecution by enhancing the
authority of the state attorney general or
some other appropriate statewide officer and
by establishing a State council of prosecu-
tors comprising all Jocal prosecutors under
the leadership of the attorney general.&

It said that the Attorney General
should take responsibility for organizing
the council, which should function to

formulate policy and standards, but at
least could be a forum for the exchange
of views and information. The Com-
mission argued that: |

Since the district attorneys are independ-
ently elected officials it would be desirable
if the decisions affecting the exercise of
their office were the result of collegial dis-
cussions of local prosecutors in which all
participate. The Council could also have
the advantage of allaying the fears of local
prosecutors . that their authority is being
subverted by a central, powerful State officer.
Cooperation and implementation become
less formidable problems when decisions
represent the consensus of those who must
carry them out at the operating level. Most
important, use of the council in setting state-
wide standards would insure their relevance
to local operating conditions . . .

It might be the function of the attorney
general’s office to bring continuity of effort
that a sporadically meeting council cannot,
and to provide a research staff to suggest
areas in which statewide standards, pro-
grams and policies are needed.?!

The American Bar Association con-
curs with the President’s Commission in
recommending a coordinating council.®?
The ABA Standards also recommend
that: “In cases where questions of law
of statewlde interest or concern arise
which may create important precedents,
the prosecutor should consult and ad-
vise with the Attorney General of the
state.” ,

The National Association of Attor-
neys General hasrecommended that each
Attorney General take the initiative in
coordinating  prosecution within his
state. NAAG says that “The Attorney
General shouid call periodic conference
of prosecutors and should issue regular
bulletins concerning developments in
the criminal law and other matter of
interest.” The full textof the NAAG rec-
ommendations concerning prosecutors
are given in the appendix to this report.

The National Advisory Commis-
sion on Criminal Justice Standards and
Goals, in its ‘Task Force Report on
Courts (1973), recommended - that in
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every state there should be a state-
level entity that makes available to local
prosecutors who request them the
following:

1. Assistance in the development of in-
novative prosecution programs;

2, Support services, such as laboratory
assistance; special counsel, investigators,
accountants, and other experts; data-gather-
ing services; appellate research services;
and office management assistance.%

Whether the states. will eventually
move in the direction of increased cen-
tralization of the prosecution function
remains to be seen. For the present, as
many  of the recommendations have
suggested, it is possible to take steps to
increase coordination between prose-
cutors themselves, as well as between
prosecutors and the Attorney General,
while leaving relatively untampered:
the autonomy of the local prosecutor.
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42 APPENDIX

Recommendations Adopted By
The Committee on the Office of Atiorney General
and Adopted by
The National Association of Attorneys General
At Its Meeting on February 1, 1971

THE PROSECUTION FUNCTION

Local prosecutorial services should be organized in districts sufficiently large
to require full-time prosecutors, with adequate staff.

Prosecutors in the majority of states serve only a single county and serve
only part-time. A district system should be adopted to assure full-time prosecu-
tors. Pay should be adequate to attract and retain qualified persons and to

allow prohibition of private practice. Prosecutors should serve for a minimum
of four years.

The method of selecting local prosecutors should depend on conditions in the
particular jurisdiction.

In most jurisdictions, the local prosecutor is independently elected; in a
few, he is appointed by the Attorney General, the Governor, or a judge. There
is no single best method: what is appropriate for Delaware would not nec-
essarily be so for California, although both have good prosecution services.

The Attorney General should be able to institute removal proceedings against
a local prosecutor or local law enforcement officer for misfeasance, malfeas-
ance or nonfeasance, as defined by law.

Where evidence indicates that a local official has conducted himself and
the affairs of his office improperly, the Attorney General should have the
authority to bring a removal action against that official. The law should pro-
vide adequate procedures to prevent possible misuse of such power.

The Attorney General should call periodic conferences of prosecutors and
should issue regular bulletins concerning developments in the criminal law
and other matter of interest. ,

Coordination between the Attorney General and other prosecutors in the
state is essential, to assure interchange of ideas and information and to main-
tain continuity of policy. The Attorney General should take the initiative in
calling conferences and otherwise keeping prosecutors informed of develop-
ments in statute and case law. He should also assume leadership in developing
and implementing statewide standards.

The Attorney General should develop and retain a staff of specialists who
would be available to other criminal justice agencies nn request.

The Attorney General should have a “leading library” of men and material
that other state or local officers could draw on as needed. This would include
specialists in various areas of investigation and prosecution, administration,

accounting, and special equipment needed in the detection or prosecution
of crime.

Appendix 43

The Attorney General should be empowered to initiate local prosecutions
when he considers it in the best interests of the state.

At common law, the Attorney General had full authority over local prosecu-
tions. The office of county or district attorney represented a division of the
Attorney General’s powers. In those states where the local prosecutor is in-
dependently selected, the Attorney General should retain power to initiate
prosecutions when, in his opinion, the interests of the state so require. Experi-
ence demonstrates that such authority, when granted, is used only infrequently.

The Attorney General should be empowered to intervene or supersede in local
prosecutions. ;

In those rare instances where local prosecutors are unable or unwilling to
prosecute a case properly, the Attorney General should be able to enter the
case and to assist or direct the prosecutor. Where such power presently exists,
it is rarely exercised, but it should be available to the Attorney General.

The Attorney General should appear for the state in all criminal appeals.

In the great majority of jurisdictions, the Attorney General handles all
criminal appeals. In others, he assists the local prosecutor. The Attorney Gen-
eral should take all criminal cases on appeal, to assure uniform quality of
appeals, provide the necessary expertise in complex cases, and to assure a
thorough review of the record by someone who was not previously involved.
The prosecutor should work with the Attorney General when appropriate to
assure that he is adequately informed about the case.

The Attorney General should have broad subpoena power.

Eighteen Attorneys General have no subpoena power; twenty-four have S}xch
power only in connection with certain statutes, such as consumer protection.
Only eleven report that they have broad subpoena powers, yet this is an es-
sential tool if the Attorney General is to conduct investigations, succeed in liti-
gation, and otherwise to act as the state’s chief law officer. Many states which
deny broad subpoena power to the Attorney General give it to less important
officers and agencies.

The Attorney General should have power to call a statewide investigatory grand

jury.

Statewide problems cannot be met solely on the local level. The Attorney .

General should have authority to call a statewide grand jury to investigate
organized crime and other matters of general importance.
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