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DEATH PENALTY PROPORTIONALITY REVIEW PROJECT
NARRATIVE SUMMARIES

The following are detailed summaries of <the facts and
procedural history of all cases which were eligible for the death
penalty in New Jersey since the re-enactment of capital punishment
on August 5, 1982. Death eligibility was determined according to
standards set by the Special Master for the Proportionality Review
Project. These criteria are set forth in the Final Report of the
Special Master for the New Jersey Proportionality Review Project to
the New Jersey Supreme Court.

These summaries are based primarily upon the facts of each
case as found in appellate opinions where available or as found in
pre-sentence reports. Where an appellate opinion is used to
recount the facts, information in tﬂé presentence repoxrt relating
to the defendant's background is included at the end of the
summary. The normal convention of single space and indent for
guoting opinions was not used for ease of reading since the
excerpts were quite lengthy. Other sources of information utilized
were comments from trial counsel, and other public documents such
as policeireports, appellate briefs and Judgments of conviction.
Trial tﬁ&ﬁScriﬁﬁé were reviewed’for some cases but not generally.

Each Summary is preceded by a brief thumbnail sketch of the
facts and 'the outcome, as well as relevant aggravating and
nitigating factors as found by juries, or by the Special Master

where cases were ‘not tried.to a penalty phase.
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STATE V. BEY (1)

D, 17 years old, met V, a female acgquaintance, on the
boardwalk. D and V share a marijuana joint, have sexual
intercourse. V refuses D's further advances, D beats V with a 2x4,
causing several fractures to her face and skull. D then strangles
V. Jury verdict: murder 12/13/83. Penalty trial. Two
aggravating factors: 4c, 4g. -Three mitigating factors: 5a, 5c,
5h. Death.

The following factual summaries have been partially excerpted

from State v. Bey (1), 112 N.J. 45 (1988).

"Early in the morning of April 2, 1983, Patrolman Kenneth
Whritenour of the Neptune Policé Department responded to a radio
call directing him to a vacant lot adjacent to the boardwalk in
Ocean Grove. Whritenour discovered the nude and battered body of
a young, QR female subseguently identified as Le e O
bra was knotted loosely around the victim's neck.

"Investigators from the Monmouth County Prosecutor's Office
called to the scene found the victiﬁ‘s clothes balled up in the
doorway of one of four nearby, abandoned bathhouses, along with
various cosmetic items strewn about. A single trail of footprints
ran from the bathhouse to the victim's body, and from the body
towards Spray Avenue. A dented "two-by-four" piece of wood with
blood on the end was recogvered as well." 112 KN.J. at 52.

"Slightly more than & month later, on May 6, 1983, at
approximately 5:15 p.m., officers from the Asbury Park and Neptune

Police Departments arrested the defendant at his mother's home in



Neptune for suspected involvement in another incident, GRS ‘
L ]

"The police began questioning Bey about the (UM matter
... he confessed ... He was informed that the officers now wished

to question him about the murder of“

. By 1:00 a.m.

defendant had orally confessed to _ murder ...gave and
signed a written statement ... 112 N.J. at 52-53.

The confession, read into the record in its entirety at trial,
disclosed that defendant had met & three years earlier. They
met again by chance, near the beach, on the night in gquestion. Bey
said he had already smoked six or seven marijuana cigarettes that
night, and had drunk at least one forty-ounce bottle of beer.
After smoking another "joint" with SEEEEED the two agreed to have
sex and walked over to the nearby row of bathhouses. The statement .
reads in part:

"'We went inside of one (1) and we both took our clothes

S M St ey

off. she layed her jacket down and laid on top of it. Then

I got my nut ‘'and I wanted to start again and she. didn't. She

[sic] we just started kissing again and I started again and

she wanted to stop”_gnd she started hitting me. Then I got

dressed and I had got down to the sand and I dropped her in

the sand. I know I beat her but I don't remember how I did

it. Then I remember running. I was going home. I ran down

the street behind the Palace and then I went home. I ran down
'

Lake Avenue in Asbury Park and I turned down Fisher and I

turned on Stratford and then to Drummond Avenue. I stayed



home all night. I woke up the next morning and I heard that

someone got killed. I didn't know who it was at that time.

I didn't know that it was her until I saw it in the paper.'
"The statement also reveals Bey claimed to be 'high' during the
encounter and that his recollection of some details was flawed. He
sald he had become angry when* declined to have sex a second
time and began to hit him, and that he did not know 'the reason why
[he] did it * * *," 112 N.J. at 54.

V's body was found face up. Violent blows with a blunt object
had "extensively damaged" her face and had driven her head three
inches into the sand. Her left eve had been destroyed. A bra had
been knotted around her neck, and her neck had several marks on it.
Several abrasions of between one and a half %to two inches across

marred her chest. She had been beaten so badly that identification

had to be done through dental charts.

An autopsy was performed. The physician who performed the
autopsy (wi) found multiple fractures to V's facial bones and
skull. V's jaw was broken in four or five places. The root of her
nose was completely flattened. Several teeth were loose and a
couple were missing.

Superficial abrasions on the shoulder and forearm indicated
feeble attempts at defense. Heavier abrasions on her chest
indicated more beating, which resulted in a small laceration of the
heart and a massive laceration of the liver.

‘ [
Abrasions around the neck were consistent with strangulation.

W1l testified that the multiple injuries to the face, head and



abdomen were the main cause cof death. W2, a state expert witness
who reviewed Wl's work, said the head wounds and the liver injury
were the main cause of death.

The lab recovered blood and semen from V's jacket, found in
the bathhouse. The blood was of the V's type. The seminal fluid
was consistent with that of the Marko Bey.

A rectal swab showed evidence of semen and blood, but they
could not be typed. A vaginal swab showed positive for sperm, but
the blood type was not that of Bey. W3, a forensic chemist,
testified that she did not believe Bey had "contributed to the
spermatozoa that was found in that area."

V's mother had last seen her daughter alive at about 12:30
a.m. on April 2. She hﬁd been sitting on a concrete embankment
outside her house. Her mother had not noticed her missing until
1:45 a.m. She waited up until 4 a.m. When she awoke and found V
was still missing, she began making phone calls to try to f£ind her.

Bey, 18 at the time of the arrest, was 17 at the time of the
homicide. He was ﬁnemployed, had held unskilled jobs in the past
and had dropped out of school in junior high, although he did
receive the GED.

Oon July 5[ 18383, the Monmouth County Grana Jury returned
indictment No. %04-7-83, charging Bey with purposeful and knowing
murder, felony murder, aggravated assault, aggravated sexual
assault, robbery, and theft.

On July 11, 1983, ‘ the State filed notice of aggravating

factors (4)(c) and (4)(g). D failed, before trial, to file notice
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of mitigating factors. However, raised during the penalty phase,
were (5){a), emotional disturbance; (5)(c), age of Bey (17); (5)(4)
intoxication; and (5)(h), any other factor.

Trial before a jury lasted from December 8 to December 13,
1983. The defense presented no witnesses and Bey did not testify.
The defense consisted of arguing that Bey had not intended to kill
V. The jury found Bey guilty on all counts.

The penalty phase lasted from December 14 through 15. fThe
State relied substantially on the evidence adduced at the guilt
phase and introduced photographs and slides to establish torture or
aggravated battery. Bey testified and presented three witnesses.

Bey's uncle, CH, testified of the poverty Bey grew up in, of
his mother's alcohol problems, and of Bey's alienation from his
father, who left his family when Bey was two and had little contact
with them over the years. (Bey stayed with his father for
about a year as a teenager.) He said Bey had been a good student
until junior high, when he apparently lost interest in school and
dropped out. He later got a GED.

Bey testified that he had started smoking pot and drinking
when he was 14 or 15; He claimed he had a problem with drugs and
drink. He said he had held odd jobs since leaving school. He’
apologized for the murder. Bey has prior convictions for robbery,
aggravated assault and criminal restraint.

Bey's mother also testified about the poverty of the family.
2n investigator testified that Bey's father had shown no interest

in his son's present plight.



The jury found the following: the State had proved aggravating
factors (4)(c), outrageous and wanton, and (4)(g), contemporaneous
felony, beyond a reasonable doubt and the defense had established
the presence of mitigating factors (5)(a), extreme mental or
emotional disturbance, (5)(c¢), his youth, and (5)(h), other
factors. The jury determined that the mitigating factors did not
outweigh the aggravating factors.

The judge imposed the death sentence. Counts 2 through 4
merged into count 1.

On appeal, the New Jersey Supreme Court reversed the
conviction and ordered a new trial.

Ihe Court ruled that the 1986 amendment to the death penalty
act, which excludes juveniles tried as adults £from execution,
applied retroactively so as to exclude Bey from punishment.
Continuing police interrogation into the murder after the D stated
he did not want to talk about it, violated Bey's f£ifth amendment
safeguard against compelled testimony. A written statement that
immediately follows an unconstitutionally compelled oral statement
is inadmissible if it directly flows from the tainted statement.
Police may not cleanse such a written statement of its compelled-
testimony taint by giving a new Miranda warning.

The court also ruled that Bey was entitled to a new trial
because the trial judge refused to poll the Jjury concerning
prejudicial mid-trial publicity, and a realistic possibility
existed that prejudicial lnformation had reached the jurors.

State v.Bey I, 112 N.J. 45 (1988).
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STATE V. MARRO BEY (2)

D, (an 18 year old male), approached V to rob her. D took V
to a shed and stole $8. Once V saw his face, D beat V severely,
raped her, and strangled her. D also stole V's car. Jury verdict:
murder 9/27/84. Penalty trial. Two aggravating factors found:
4c, 4g. No nmitigating factors found. Death. Re-trial of penalty
phase. Two aggravating factors found: 4a, 4g. Two mitigating
factors found: 5a, 5h. Death.

The following factual summary is excerpted from State v. Bey

II, 112 N.J. 123 (1983),
- - +he vichm (V)

"On April 26, 1983, around 9:20 p.m., TEENNEENEEED lcft
Neptune High Schoel, where she had af:tended a computer course, and
drove away in her Ford Granada. h who was divorced and
living alone, neither returned to her apartment nor reported to
work the next day." 112 N.J. at 131

"... the police discovered her body in a shed near the
building. An autopsy performed the following day, May 4, disclosed
that had been dead for several days. The autopsy
further disclosed that she had been beaten, sexually assaulted, and
strangled. From a sneaker imprint on her chest and from evidence
of fractured ribs and hemorrhaging of the right lung, vertebral
column, and right atrium of the heart, Dr. Stanley Bet':ker, the
Monmouth County medical examiner, concluded that W—
assailant had stomped on hexr chest. Dr. Becker determined that the

ultimate cause of death, however, was ligature strangulation.

Subsequent police investigation revealed that characteristics of



spermatozoa found on the victim's coat were consistent with those
of defendant's saliva, and that D's sneakers made an imprint that
was similar to the impression on the victim's chest." 112 N.J. at
131-132.

Bey, 19, was arrested on May 6, given his rights, and
interrogated. After a period of time: "Questioning resumed and
continued until about 10:05 p.m., when defendant confessed to the
crime. Approximately £ifty minutes later, Bey was again read his
Miranda rights, which he waived. He then gave a written statement,
in which he admitted that he accostedy— in front of her
apartment building and demanded money £rom her. The statement
continued that when he heard someone coming, he grabbed her and led
her to the shed. In the ensuing events, he repeatedly struck &
WA scoxually assaulted her, and took eight dollars as well as
the car keys from her pocketbook. While on his way to Newark in
her car, he collided with an iron fence alongside a graveyard, and
abandoned the car." 112 N.J. at 133,

"The defendant's fingerprints were found on the rear view mirror."
112 N.J. at 131.

"... The defendant testified in the guilt phase of the
trial that beginning approximately four and one-half hours before
the incident and continuing until shortly before he first saw V—
SR he consumed one hundred and twenty ounces of malt liquor,
some straight rum, and smoked a considerable quantity of marijuana.
Ref~rring to the incident itself, he admitted to _killing &
S, but stated he did not know why he did it, and



acknowledged that it never should have happened ... He explained
that he became scared when he saw SMESEEEE looking at him as he
went through her pocketbook. He struck and sexually assaulted her,
but did not recall stepping on her chest. The only thing he
remembered was that once iR savw his face, "that's when I
‘started hitting her, it just went too far, something that shouldn't
have went on."" 121 N.3. at 143.° N
Bey was unemployed at the tima of his arrest, but “had

held unskilled jobs in the past. He had dropped out of school in
junior high, but had received his GEO. Before his conviction for
this offense, NGRS
SEANCEEAEEY Prior to the homicide, Bey and victim had never met.

"Defendant's aunt testified about defendant's parents and
childhood, stating that defendant was an illegitimate child whose )
father rejected him and whose mother, the sister of the witness,
became an alcoholic and abused defendant. According to his aunt,
when defendant was fourteen vears old, he began to drink alcocholic
beverages and use drugs. He overdosed on alcohol and marijuana,
and was hospitalized twice. Defendant's mother confirmed her
sister's testimony and placed the blame for her son's conduct on
herself. Defendant testified on his own behalf, apologized to Ms.
Peniston's family, and stated that "maybe if I never would have
taken drugs it would never have happened."" 112 N.J.-at 147.

The grand jury on July 6, 1383, handed down Indictment No.
905-7-83, charging D with: 1. purposeful murder 2C:1l1-3a(l);
2. felony murder 2C:11-3a(3); 3. kidnapping 2C:13-1b(1l);



4. aggravated assault 2C:12-1b(1l); 5. aggravated sexual assault
2C:14-2a(3); 6. robbery 2C:15-1la(l); and 7. theft 2C:20-3a.

On July 11, the State filed a notice of aggravating
factors: 4(c) extreme suffering; and 4(g) during the course of a
felgny. .

. ]
b ]
G The State had earlier served notice of its intent to use
this conviction as an aggravating factor, prior murder, 4(a) in the
present trial: Defense moved to bar the sentence as inadmissible.
The trial court found for the State; the New Jersey Supreme Court
reversed, holding that the earlier conviction could not be admitted
to the present jury while it was on appeal.

On September 27, 1984, the jury found Bey guilty on all
counts. During the penalty phase, held on September 30, 1984, the
State relied on the evidence introduced during the guilt phase,
with the addition of several photographs.

The defense presented Bey, his aunt, his mother, and the
director of the Center of Applied Social Research at Northeastern
University.

The director testified that he had analyzed the death penalty
and found that it was not a deterrent.

“The jury found that the State had proved both aggravating
factors and that the defense had not proved any of its mitigating

factors: 5(a) extreme méntal or emotional disturbance; 5(4),



impairment by intoxication; 5(c) his age; and 5(h) any other
factor.

Bey was sentenced to death.

On appeal, the New Jersey Supreme Court reversed the death
penalty because the trial judge erred in charging the jury that
mitigating factors must be found unanimously. The Court ordered a

new penalty trial. State v. Bey, II, 112 N.J. 123 (1988).

In the retrial of the penalty phase, the State served
aggravating factors 4(a), prior murder; 4(c), extreme suffering;
and 4(g), contemporaneous robbery, sexual assault. The 4(c) factor
was withdrawn prior to the trial. The jury found factors 4(a) and
4(g) present. The defense served mitigating <£actors 5(a),
emotional disturbance; 5(c), age; 5(d), mental disease; and 5(h),
any other £factor. Bey presented the testimony of a neuro- )
psychologist that Bey had frontal lobe impairment, the testimony of
a psychiatrist that Bey had an organic personality disorder, and
the testimony of a neurologist that D had a rage reaction and an
inability to control his anger. The jury found factors 5{a) and
5(h) present. The jury determined that the aggravating factors
outwe:ighed the mitigating factors bevond a reasonable doubt. Bey

was sentenced to death.

"
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STATE V. BIEGENWALD (I)

D approached V, who was walking on the boardwalk and offered
her marijuana. V got in D's car. Later, D shot V four times in
the head. Jury verdict: murder 12/8/83. Penalty trial. Two
aggravating factors found: 4a, 4c. Two mitigating factors found:
5d, 5h. Death. Re~trial of penalty phase. Two aggravating
factors found: 4a, 4c. Two mitigating factors found: 54, 5h.
Death. Second death sentence vacated on 8/8/91.

The following factual summary is excerpted £rom State wv.

Biegenwald, 106 N.J. 13 (1987), and was referenced in State v.

Biegenwald, N.J. (19%1).

Vichm (\")
“On the night of August 27, 1982, 18 year old

and a friend, Denise Hunter, drove from Camden to Neptune City
planning to stay at Denise's uncle's house. They went over to the
Asbury Park boardwalk. * and Hunter sat on a boardwalk
bench to listen to the music coming oat of a nearby club. Hunter
left for a short while to use a bathroom, and when she returned,
she found that J_ was no longer on the boardwalk bench
where she had left her. After she failed to find b,
Hunter returned to her uncle's home and filed a missing persons:
report the next morning. ,

"On dJanuary 14, .1983, +tke..skeleton of a female body was
discovered in a vacant lot behind a fast food restaurant on Route
35 in Ocean Township. 'By matching dental charts, authorities

V.
identified the body as that cof GNENENENEEEN VYhen the body was
\4
discovered, it was clothed in the items QISR vwas last seen

12



wearing--blue jeans and a dark shirt--except that a black and gold
ring was missing from her finger. In the skull were four bullet
holes, and three of the bullets were lodged within the skull.
Testimony at trial indicated that the victim died as a result of
the bullet wounds. It was estimated that death had occurred
several months prior to the autopsy. Inadequate tissue remained to
enable blood alcohol or chemical tests to be performed on the body.

"One week after the body was discovered, 22 vear old Theresa
Smith, who had shared an apartment with the defendant, 42 year old
4Richard Biegenwald, and his wife, Diane, came to the police and
recounted a story implicating Biegenwald in the shooting. This
story was essentially the same as that to which she testified later
at Biegenwald's~:trial.

"smith had previously worked as a waitress with Diane
Biegenwald and lived with the Biegenwalds from June through October
1982 in a multi-apartment house in Asbury-Pdrk. Shortly after she
moved in with the Biegenwalds, Smith and the defendant became
friends.

"smith told how during the course of their”relationship she
became. the: 'de¢fendant's protege and he encouraged her to f£ind and
kill a "vietim" to prove to him that she was "tough." They
discussed that Smith should murder "Betsy," Smith's co-worker. On
Friday, August 27, the date of w— disappearance,
Smith drove around shore towns with Betsy, having contemplated and
discussed with Biegenwalé a plan to murder Betsy. Smith, however,

called the defendant and” told him-that she could not go through

. f
~ Y
. At

13



with the murder plan, and she returned alone to the Asbury Park
apartment to sleep. Smith testified that Biegenwald awakened her
later that same night, although she did not recall why. Unable to
return to sleep, she went to the kitchen, and looking out the
window toward the driveway, saw a “"shadow of a body" sitting in the
car that Biegenwald had given to her. She returned to sleep.

"At the end of the next day Biegenwald took Smith into the
garage where he lifted a mattress to show Smith a female body in
_unzipped jeans, a dark shirt and no shoes. Smith did not see the
face because a large green plastic bag covered the head and was
secured around the neck. Biegenwald asked Smith to touch the body-
~to "pick her leg up" and tell him how it felt. The defendant told
Smith he had shot the victim in the head after meeting her on the
boardwalk, telling her he had marijuana, and taking her back to the
house. Biegenwald told Smith that‘y_ had been intended to
be smith's first victim but when he had tried to waken Smith while
the victim was still alive, Smith would not get up. Biegenwald
removed from the victim's finger a black and geld ring which one
month later he gave to Smith. The next day Biegenwald and Dherran
Fitzgerald, a friend of the defendant, who lived in the neighboring
apartment, disposed of the body behind the fast food restaurant.

“The police arrested the residents of the Asbury Park house--
Richard and Diane Biegenwald, Dherran Fitzgerald, his girlfriend,
and her daughter--based“®on-Smith's statement. In the basement of
Biegenwald's apartment ' the police discovered three weapons,

ammunition, and controlled substances later determined to have been
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stolen from the hospital where Diane Biegenwald worked. The murder
weapon was found in Fitzgerald's apartment as was an extensive
cache of weapons. The black and gold ring missing from the
victim's finger was discovered in Diane Biegenwald's jewelry box.
Smith testified that after wearing the ring for several weeks she
gave it to Diane Biegenwald. The only ammunition found that fit
the .22 Short, the murder weapon, was discovered in a bag near the
basement room where Biegenwald slept. The ammunition sales
registry at a sporting goods store in Ocean Township showed that
both Diane Biegenwald and Dherran Fitzgerald had purchased .22
Short ammunition." 106 N..J. 18-20.

"The case received extensive pretrial publicity in the local
press. The defendant was linked to possibly four or five previous
1oca1.murders, most of teenaged girls. Local and regional papers
covered the Biegenwald arrest, inwéstigation and trial extensively,
nicknaming him the "thrill killer" because, it was reported, he
killed only for pleasure." 106 N.J. at 21.

"At trial the State's main witnesses were Theresa Smith and
Dherran Fitzgerald. Smith testified to what she had told the
police in January. fitzgerald testified about his friendship with
Biegenwald, statements made by defendant to him about the murder,’
and the disposal of the body behind the fast food restaurant.

"Biegenwald's defense was that VFitzgerald, an admitted
contract killer, had murdered ‘V_" 106 N.J. at 23.

"Defendant was fo‘und guilty of five counts: murder,

possession of a weapon for an unlawful purpose, two counts of

15



possession of a weapon without a permit, and possession of a
contrelled substance." 106 N.J. at 23.

"At the sentencing trial, the prosecutor introduced as an
aggravating factor evidence of defendant's 1959 murder conviction,
for which he had served 17 or 18 years in prison. Sec. 4(a). The
prosecution also asked that the jury consider as an aggravating
factor that the murder of R v:s '"outrageously or
wantonly vile, horrible or inhuman in that it involved ... an
aggravated battery to the victim." Sec. 4(c).

"Defendant sought to establish three mitigating factors:
5{a), that defendant was under the influence of extreme mental or
emotional disturbance insufficient to constitute a defense to
prosecution; 5(d), that his ability to appreciate the wrongfulness
of his conduct or to conform it to the requirements of the law was
significantly impaired as a result of mental disease or defect but
not to a degree sufficient to constitute a defense to prosecution;
and 5(h), any other unspecified factor that was relevant to his
character or record or to the circumstances of the offense.
Defendant introduced testimony from a forensic psychiatrist that
Biegenwald suffered from a severe personality disorder known as
anti~-social personality with paranoid traits. The psychiatfist
explained that Biegenwald was abused as a child and was
institutionalized at the age of eight, diagnosed as schizophrenic
and given 20 electro-convulsive shock treatments. Biegenwald
subsequently entered a étate hospital. On returning home he was

beaten again by his father, stole from his mother, and routinely

16



escaped from his house for days at a time. At age 18 he was
convicted of a murder committed while robbing a stoxe, for which he
served the 17 or 18 year prison term. A psychiatrist who had
initially been called by the defense in preparation of an insanity
defense but had advised counsel that the defendant was not legally
insane testified that Biegenwald lacked the emotional capacity to
appreciate the wrongfulness'of his™act..or to conform his behavior
to the law." 106 N.J. at 24.

“The jury found both aggravating factors offered by the State
to exist beyond a reasonable doubt. The jury found two mitigating
factors--that the defendant's capacity to appreciate the
wrongfulness of his conduct or to conform his conduct to the
requirements of the law was significantly impaired as a result of
mental disease or defect, and that another unspecified factor
existed that was relevant to the defendant's character or record or
to the circumstances of the offense. The jury did not f£ind that
the defendant was under the influence of extreme mental or
emotional disturbance. Finally, the Jjury found that neither
aggravating factor was outweighed by the combined mitigating
factors and, accordingly, the court sentenced defendant to death."
106 N.J. at 25.

The death sentence verdict was returned by a second jury and
the defendant again sentenced to death. The death sentence was
again vacated by the New Jersey Supreme Court on August 8, 1991,

]
due to inadequacy in the jury voir dire and remanded.
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STATE V. CLAUSELL

1

" “p and Co-D1 were paid $1,000 each to shoot V. They went to
V's house, and when V answered the door, Co-Dl1 asked for @B, V said
"You have the wrong guy," and tried to close the door. D f£ired two
shots through the door hitting V once in the chest. Jury verdict:
murdexr 4/18/86. Penalty trial. Two aggravating factors found:
4b, 4d. Three mitigating factors found: 5c¢, 5f, 5h. Death.

The followihg féctual survey is excerpted from 121 N... 298
(19%0).

o e, vichim (V)

"Shortly after midnight on August 12, 1984, (N -:
shot and killed through the front door of his home i_g Willingboro,
New Jersey. At approximately 10:45 on the evening of August 11,

Y/
while GBS was away, his wife and daughter, Tanya, responded
to a knock at the front door. Two men who Mrs. QR did not
recognize were standing on the front step.... The man in front of

L . “LV]?* T
the door asked, Wl and Mrs. @ stated that he was not
home o o o 0

v .

SN rcturned home with his grandparents, Hubert and
Bessie Dixon, a little after midnight. While he and his wife were
in the kitchen, Tanva came downstairs and, through the window in
the front dooxr, saw that the two men had returned. She informed

\%
her parents that the men were at the door. As D
approached the front door, one of the men knocked. Mrs. SEEEER and
\.l
Tanya followed G to the foyer. Both grandparents were
close by. [Mrs. “ son] Darrell sat at the top of the
stairs.
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U home had both a wood and glass interior door and an
v
exterior screen door. When G open the interior door,

Dwayne stood in front and, as before, the other man, stood to one
"Cvas"

side. Through the screen door, Dwayne said, _

replied, "you got the wrong guy," and moved quickly to close the
door. Darrell testified that as the door was closing, Dwayne moved
out of the doorway. The second man stepped forward and, shooting
through both doors, fired a shot at V— As the victim
fell, the other members of the family ducked.® The unidentified
man moved closer to the screen door, and aiming downward, again
shot "tﬂiraﬁgh both doors. Then he ran away. Within hours of the
shooting, * died from a single bullet wound to the left
chest. The other bullet, which did not hit h;Lm, was later
recovered....

The ‘Sfatie sought to establish that defendant and Wright had
been hired to kill —by Roland Bartlett, the _ neighbor
and the alleged leader of aﬁ.ﬁgl‘?hlladelphla drug-d:.strlbutz.on ring
known as the "Mini Mob." Bartlett had quarrelled wit:.P :chg v:Lct:Lm
over Bartlett's dog.

At trial, Grant [a friend of Wright's] stated that in late
June 1984, he had been approached by Anthony Bartlett, Roland
Bartlett's son, who asked him to murder "someone" for $5,000.

Grant claz.med that he refused. He also claimed that he had been

with defendant and Wright on August 11, 1984, when defendant's
Al

.t -
RORAA . ..

INote: the victims wife testified that the second shot
narrowly missed their daughter.
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beeper had signalled. According to Grant, members of the "Mini
Mob" used the electronic-paging devices as a means of
communication.

Grant stated that defendant had responded to the page from a
paf phone. Defendant had placed a call and asked to speak to "D,"
allegedly one of Bartlett's ringleaders. After hanging up,
defendant had told Wright, "[tlonight's the night. We need a ride
tonight. We have to do it." According to Grant, Clausell and
Wright had told him they would each collect $2,000 for the murder.
Grant also claimed Wright had told defendant to "get the gun," and
that defendant had responded by retrieving a .357 long-barrel
Magnum from his house....

According to Schall, (a cocaine dealer, girlfriend, and friend
of defendant brother) the group drove to New Jersey and parked the
car down the street from the & home. The men removed a ball
of newspaper from the trunk and went to see if the man they wanted
was home. Schall waited in the car, and a few minutes later the
men returned. The newspaper was gone, and defendant was carrying
an object wrapped in his sweatsuit jacket. The men told Schall
that the man's wife had said that he was not home, but that they
wanted to wait.

«..~After approximately an hour, defendant saw 'car lights
apgroach;ng. As instructed, Schall returned to the * house.
On, turning to ask Wright if he-was going o take ‘to the man, she
§aw.,t:_hat Wright had a gun. Defendant asked Wright for the gun, but

Wright replied that it was his turn.. The two men*left the car with
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defendant carrying the gun, again wrapped in his jacket. Shortly
thereafter, Schall heard two gunshots, and Wright and defendant ran
back to the car. The three then returned to Philadelphia.

On the return trip, defendant and Wright discussed going to
the Fleetwood Club, allegedly owned by Bartlett, to be paid.
Schall dropped the two men at the club and went home....

A couple of days later, Schall saw defendant at the Clausell
residence. Defendant told her that the victim had been shot
because he had sued Bartlett after Bartlett's dog had bitten him,
and Bartlett wanted him "hurt." In fact, had filed a
municipal court complaint against Bartlett for failure to provide
water to his dog and for leaving excessive amounts of animal
excrement for a lengthy period of time in the dog's kennel.
Bartlett was acquitted of the charge of intentional cruelty by
failure to provide water, but walts-f:i:ned for the failure to remove
excrement."

At the time of V's death, D was 21 years old and lived with
his girlfriend. Jennifer Schall testified that defendant committed
the homicide in order to gain "points" with Roland Bartlett (Co-
D3). D dropped out of high school after completing the 10th
grade. He claims to have worked in the past as a clerk at two area

supermarkets, and admits that at the time of the offense, (R

@ENSER D also claims that, prior to his arrest,
AR for eight years. (NIRRT
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instant offense. Also, when D was about 8 years old, he fell
backwards from a high porch railing and suffered a head injury.
Since that incident, D has experienced severe headaches. In
addition, while a high school football player, D suffered another
injury, one in which he was knocked uncomnscious.

D and Co-D1l were charged with own-conduct purposeful and
knowing murder, 5 counts of aggravated assault, 2 weapons offenses,
and conspiracy. Co-D2 was alsc charged with murder, but the charge
was dropped and she was granted irmnunity in exchange for her
testifying against D and Co-D1. A notice of factors was served,

. alleging: 4(b), grave risk; and 4(d), pecuniary motive. On April
18, 1986, in a joint trial, a jury convicted D and Co-D1 of
purposeful and knowing murder, 3 counts of aggravated assault, and
the 2 weapons offenses. The jury found that Co-D1 did not fire the
gun, sSo he was not subject to a penalty phase. The defense
submitted three mitigating factors, (5c¢) the age of the D, (21
years), (5f) po significant priors and (5h) any other factor (D
presented five family members to testify in support of this
factor). The jury focund both aggravating factors and all of the
mitigating factors. The jury determined that each aggravating
factor outweighed all ,of the mitigating factors. On April 21,
1986, D was sentenced to death. The remainder of D's sentence is

. as follows: 9 months for each count of aggravated assault,
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consecutive to the murder sentence and to each other; 4 years for
unlawful possession of a weapon, consecutive to the  other
sentences. The other.weapons offense, possession of weapoa for an
unlawful purpose, merged with the murder conviction.

On November 30, 1988, Co-D3 was convicted of murder.

The case had been tried as a capital case but the jury did not
find that Co-D3 had intended to kill V so there was no penalty
phase.

On December 1988 Co-D3 was sentenced to life imprisonment with
a minimum parole ineligibility of 30 years.

On appeal, the New Jersey Supreme Court reversed D's murder
conviction because the trial court failed to instruct the jury that
D could be convicted of capital murder only if he purposely or
knowingly caused the death of V, as opposed to causing only serious

bodily injury. State v. Clausell, 121 N.J. 298 (1990).

On remand D was sentenced on a non-capital murder conviction

that had been sustained.
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Revised &/5/91
#0520

STATE V. COYLE

D {age 28) livsd next door to V {(age 26). D had sex with V's
wife. V went to D's house to retrieve wife after argument. Wife
ran up street and V pursued her. D pursued V with a gun and shot
V 3x including once in the head. One prior murder. Jury verdict:
murder 3/14/85. Penalty trial. Two aggravating factors found:
4a, 4c. One mitigating factor found: 5b. Death.

The following factual summary is partially excerpted from

State v. Coyle 119 N.J. 194 (1990).

"Shortly after his release in 1983 from an eight-year prison
term for murder, defendant, Bryan Coyle, moved to Old Bridge, where
he assumed the name Bryan Johnson. 119 N.J. at 201.

w“In his free time Coyle practiced shooting with his nine-
millimeter gun in the woods behind his home. He also participated
in "neighborhood activities" and developed a close friendship with

Hevikm(V/) Cand s wife.) .
his next-door neighbors (IR Ccovle frequently
joined the @S on their porch for late-night socializing,
drinking, and "shooting the breeze."

"As time passed, defendant and Rhonda (llll drew closer.
While V_‘ was at work, Coyle would listen attentively as
Rhonda discussed her unhappiness. She expressed distress over her
parents' divorce and hey own marital problems. She confided in
‘Coyle that sometimes after drinking, a would beat her and their

children. Rhonda also revealed that her husband had been convicted

in 1975 for assaulting two police officers. She further disclosed



v
that she feared R might eventually use a gun her father had left

in the house.

"The neighborly friendship that defendant had established with
Rhonda soon ripened into an ardent love affair, with disastrous
consequences.

"The evening of July 28, 1983, began as many others had. While
l;;l was at work, Coyle and Rhonda engaged in sexual relations and
then sat out on the (R prorch. Around midnight & returned
from work with a six-pack of beer in hand and joined Rhonda and
Coyle. As was their custom, the trio passed the time talking and
drinking beer and whiskey. Within three hours Coyle and I:il had
each consumed three to five beers and several shots of whiskey. In
the early morning hours of July 29, the group disbanded and Coyle
returned home.

"At that point an argument erupted between Rhonda and I;‘ll
Fearing that her husband might hit her, Rhonda left, walked down

the street, and sat on a neighbor's curb for about twenty minutes.

When she returned, she found the house locked. Because she had

o et e ok Ve e

~

forgotten her key, she went next door to Coyle's.house. Coyle
attempted to soothe Rhonda by walking with her around the block for

twenty to thirty minutes before returning with her to his house.

RARE LY

According to Coyle, he had taken mescaline prior to thnda‘s
arrival. Rhonda testified that she had known that Coyle had taken

mescaline, and that she had taken some herself.
L V4
"Shortly thereafter, @l banged on Coyle's door and demanded

LI
yolleges

that his wife return home. 'When no one opened the door, he broke



the front window, cutting his hand in the process. Coyle retrieved
his hine—-millimeter gun; loaded it, and put it in his back pocket
before opening the door. Ignoring Coyle's efforts to placate him,
& strode towards Rhonda as she and Coyle retreated towards the
kitchen. When Coyle fired a warning shot into the £loor, Y-
fled.

& called the police to report that his neighbor had shot
at him. Although the police arrived within five minutes, their
response was too late to avert tragedy.

"The ensuing events are in dispute. After calling the police,
@ apparently saw Coyle and Rhonda enter Coyle's car. According
to Stanley Makson, who lived across the street, é ran out of
his house with a "bath" towel wrapped around his hand. Amy Makson,
Stanley's wife, observed that & had a "wad" of light=-colored
wrapping around his hand. Rhonda testified, however, that she had
seen a gun, not a towel, in her husband's hand. V— prevented
the couple's escape by blocking Coyle "s car with a discarded garage
door. Rhonda told Coyle that "& going to kill us." She
then fled from the car and ran down the street.

"Stanley Makson testified that é who had seemed "steamed
up," had pursued Rhonda. Coyle, still armed with his gun, stood
alongside the car. Rhonda and & engaged in a heated exchange as
they returned home. She "whiningly" pleaded with him, while he
gestured with disgust towards Coyle's house. After telling Rhonda
to go back to her boyfriend, A stomped into his own house.

\4
"Coyle and Rhonda then started walking down the block. B
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stormed out of the house moments later, somehow passed Coyle, and
hurried after Rhonda. Coyle then chased V- Just as he passed
the driveway of 17 Morsell Place, Coyle opened fire on.liill who
was approximately twenty feet away. The shots missed. As he
neared the driveway at 15 Morsell Place, defendant fired another
round, this time hitting Iiil in the leg. Stumbling to the ground
near 13 Morsell Place, I;hl crawled across the front lawn and hid
behind a spruce tree.

"Coyle followed ii;i behind the tree and fired three more
rounds. Two of those shots hit the victim, one in the back of the
shoulder, the other in the back of the head. According to the
neighbors, the entire chase was accompanied by rapid-fire gunshots.
Guy Midgely, who lived at 13 Morsell, and Christine Miladinov, who
lived next door to Midgely, heard:."velping" that sounded like a
"yahoo" during or immediately after the shots were fired. Coyle
quickly ran -down the block, away from the crime scene and his
house.

"When he caught up to Rhonda;, they walked to the school at the
far end of their block. Shocked and dazed, Coyle then ran into the
woords abutting Morsell Place until he reached Route 516. He called
Susan Dealy from a pay phone to pick him up. Dealy drove Coyie to
the Matawan train station. He took a train to New York and then
caught a bus to South Carolina. 119 N.J. 201-204.

"After examining the victim's body the medical examiner, Dr.
Marvin Shuster, concluéed that IIi‘ll. had been shot three times,

once in the back of the left shoulder at close range, once in the
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lower left buttock, and once in the back of the head, slightly
above the left ear.

"After the police. apprehended Coyle in: Columbia, South
Carolina, the Middlesex County Grand Jury indicted him for: the -
purposeful murder of *' in violation of N.J.S.A. 2C:11-
3a(l) (count 1), and the unlawful possession of a weapon for an
illegal purpose, contrarv to N.J.S.A. 2C:39-4(a) (count 2).

"The State notified defendant of its intent to prove two
aggravating factors during the penalty phase: first, defendant had
been convicted of another murder, N.J.S.A. 2C:11-3c{(4)(a); second,
the murder was outrageously or wantonly vile, horrible, or inhuman
in that it involved depravity of mind, N.J.S.A. 2C:11-3c(4)(c).

"The State's and the defense'§ characterization at trial of
the circumstances leading to V* death differed sharply.
Relying primarily on the testimony of neighbors, the State
theorized that M_ had been executed and that Bryan Coyle,
a munitions buff, was the executioner. It blamed the murder in
part on Coyle's antisocial tendencies.

"Although defense counsel admitted that Coyle had killed
i, they disputed the State's characterization. They sought
to show through the testimony of defendant and Rhonda R that
Coyle had justifiably killed y- in defense of Rhonda. They
pained Coyle not as an executioner but as a protective lover and
guardian angel. Defense counsel argued in the alternative that the
killing had not been’ purposeful because Coyle had been

intoxicated." 119 N.J. at 205, 206.
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Coyle pled non vult to a murder charge in 1975. (D

L]
After a trial held from February 26:- March 14, 1985, the jury
in this matter returned a verdict of guilty to murder. A notice of
factors was served, and, in the penalty phase, which was held on
March 18 and 19, 1985, the jury found two aggravating factors --
the defendant's prior murder conviction, 4(a), and extreme
suffering, (4c). 'The jury fourd & mitigating factor in the fact
that the victim participated in the conduct which resulted in his
death, 5(b), but did not £find mental disturbance (5a), mental
disease or intoxication (5d) or any other factor (5h). Since the
aggravating factors were found to outweigh the mitigating factors .
beyond a reasonable doubt, Coyle was sentenced to death. Coyle
appealed his conviction and the State Supreme Couft reversed and
remanded it on the ground that the jury had no opportunity to make
a finding that CQ§1e may have intended to cause serious bodily

injury, rather than death. State v. Covle, 119 N.J. 194 (1990).

The Court also found other reversible errors in the charge on
passion/provocation manslaughter and the introduction or

irrelevant and inflammatory evidence in the guilt phase.
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Revised 7/30/91
#0595

STATE V. DAVIS

D, drunk, wanted to talk to V about $1,500 he owed her. D
broke into V's home, began strangling her, and hit Vv 2 times in the
head with a blunt object. D also tried stabbing Vv with a
screwdriver and then stabbed V 49 times with a knife. Several
wounds occurred after V's death. D pled guilty to murder 9/14/83.
Penalty trial. Two aggravating factors found: 4c, A4q. Two
mitigating factors found: 5£, 5h. Death. AT

The following factual summary is partially taken from State W
Davis, 116 N.J. 341 (1989).

“The case arises from the brutal killing of a twenty-three-
year-old woman acgquaintance of the defendant....

"Oon the morning of Monday,:January 17, 1983, a worried next-~

he vicims(V ')
door neighbor in two-family duplex house in

Buena, New Jersey, entered — apartment via the common
‘cellar access. She found — body lying across:her bed on
her stomach, nude from the waist down. Her body was mutilated and
bloodied. Around her neck was an electrical cord. .Strewn on the
floor was a blue pouch containing a cetrtificate of title to a
Vineland house trailer that she had sold to the defendant, Stephen
Davis. |

"A tip led police to arrest the defendant on Wednesday,
January 19, 1983. He was arrested with a .357 Magnum revolver, a
shotgun, and fifty-six shells of ammunition in his possession. The
police confronted him with information they had received that he

had killed the victim. Within hours he confessed to the murder.

His confession and later testimony at the sentencing phase recount
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the events.

"Through his friend, Mike Muccio, Davis had come to know

\/ v
@E. In Davis' words, he and WMR were "real close" and he
N

considered her "like a sister." (IR was Mike's girlfriend, and
. they often double-dated with Davis. Although Davis lived in
Pennsylvania, he had a child in the Buena area. Davis spent
weekends in a Vineland house-trailer, which he had purchased from
M—, so that he could visit with his son. At the time of the
murder, Davis still owed $1500 of the $6000 purchase price, which
he had been paying off over time.

"He offered no explanation why he had gone to her apartment on
that Sunday night. He had been dri\?king very heavily with friends
on that day and admitted calling Gl from the Bootlegger Bar in
Buena. After the bar had closed at 2:15 a.m., he ;&iéscribed himself
as having become lost on the way to ‘another party. Instead, he
.went to * home. When she did not answer the doorbell, he
went back to his car and got a screwdriver and jimmied the door
open. He took an éppliance cord from an electric coffee pot in the
kitchen and went upstairs to her bedroom. He heard her ask, "[wlho
is it?". He killed her by strangling her with the electric cord.
He then stabbed and mutilated her body with a screwdriver and a
knife. Davis then took from a blue pouch a paper that recorded his
payment of debt, but left behind the bill of sale for the trailer.
He also admitted stealing some articles of jewelry from the
victim's apartment.” 116‘ N.J. at 346-348.

N§
",.. the State argued that the defendant went to HENGEENEED
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house with the purpose of stealing title to the house-trailer for
which he owed y- money. With regard to c(4)c, the county
medical examiner established that the cause of death was
strangulation, and he estimated the time of death at about 2:30
a.m. on January 17. He also noted two blunt force injuries to the
head, which could have produced severe pain and unconsciousness.
He found multiple stab wounds, abrasions, and lacerations made on
her body. He thought these were inflicted after death and could
have been inflicted several hours later. The stab wounds he
attributed to one weapon: a three and one-half-inch, single-edge
knife. The abrasions, he thought, were caused by a screwdriver.
A pattern of multiple laceration wounds were found on *
left forearm and left calf. One laceration wound was found slicing
between her buttocks and through her anus.

"Defendant testified in his own behalf, asserting that on the
night of the murder he had been drinking heavily and using drugs.
He claimed to have had no realization of what he had done.
According to defendant, that night he had drank several beers and
shots, taken two quaaludes, and injected himself with
methamphetamine, a séimulant commonly called “speed" or "crank."
He acknowledged the murder as being senseless. It was like '
"{s]jomething weird": "It was like it was somebody else" was doing
it. He denied any sexual motivation for the crime or any revenge
based on the trailer-payment arrangements. He offered expert
testimony with respect toinitigating factor c(5)h, that it would be

unlikely that he would ever commit another serious offense. A
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psychiatric witness on his behalf concluded that based on
defendant's consumption of alcohol, quaaludes, and methamphetamine,
his ability to exercise normal behavior control was substantially
impaired, a mitigating factor under c(5)d. He was, in his doctor's
expert opinion, an alcoholic and a drug abuser. The expert said
that Davis had expressed feelings of remorse and guilt over the
death ' of h He also thought defendant could be
rehabilitated.

"Davis' father described his son as having a close
relationship with y— The entire Davis family viewed her as
a friend. She often visited the family home. He saw his son as
subje;:ﬁ- todrug- and alcohol-abuse problems, but was unable to help
him overcome them. He could not explain why his son would kill
someone who had been so kind to him and had done so many nice
things for him and his family. Friends and family were unable to
explain the murder. A religious counsellor cited Davis' repeated
expressions of sorrow for the crime.

"The State countered with expert testimony to the effect that
his complex actions and his sophisticated "goal-seeking" allayed
any possibility of any sufficient degree of intoxication. The
prosecution also presented Dr. Robert L. Sadoff, who concluded that
defendant had "cognitive or intellectual awareness of what was
going on about him and acted * * * with goal oriented behavior."
He found emotional difficulties but no mental disease. The State

'

rebutted some of the mitigating circumstances through other factual

testimony."
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Steven Davis was arrested in New Jersey, where he kept the
trailer he was purchasiné from V. When police arrived at the
trailer, Davis was armed and about to enter his automobile. Davis
was allegedly on his way to kill his friend, who informed Davis
earlier via telephone that he had reported him to the police.

Davis is twenty-four years of age, and was both an athlete and

honor stident in high school. Davis was employed at a nuclear

power plant, GHNENGEGNGEGEEEEEEEET .
AR

Davis was charged with capital murder, felony murder, burglary -
and weapons offenses. A notice of factors was served for
outrageously or wantonly vile 4(c), and the contemporaneous felony,
4(g), statutory aggravating factors. Davis pled guilty to murder,
and judgment was entered on September 14, 1983, At the penalty
trial, held from April 17 to May 10, 1985, the jury was charged on
both factors, and found both to exist. The jury was charged on
mitigating factors 5(a) (extreme emotional disturbance); 5(d4)
(ability to appreciate wrongfulness of actions); 5(f) (no criminal
record); and 5(h) (any other mitigating circumstances). The jury
found that mitigating factors (f) and (h) existed, but that they
were outweighed by the aggravating factors.

Davis received the death penalty, and was sentenced to life
imprisonment with a (30)' year minimum on the felony murder and

other counts. Davis appealed directly to the State Supreme Court.
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The Supreme Court vacated Davis' death sentence and remanded the
matter for further proceedings, on the grounds that the penalty
phase jury was not instructed that, in order to impose the death
penalty, it must £find beyond a reasonable doubt that the
aggravating factors outweigh the mitigating factors. In addition,
the Court stated that since Davis pled guilty tc an indictment
charging him with two different forms of murder, it was not
possible to .distinguish what form of -murder the plea established.
Therefore,. any further proceedings must -distinguish beétween the

capital and non-capital forms of murder.: State v. Davis, 116 N.J.

341 (1989).
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STATE V. DI_FRISCO

D was offered $3,000 by a person he met in jail to kill Vv
because V was going to inform about the person's drug business. D
shot V in the head in V's pizzeria. Murder plea 1/11/88. Bench
Penalty trial. Two aggravating factors £found: 4d, 4f. 1l
mitigating factor found: 5g. Death. Revised, Pending.

Anthony Di¥risco, defendant (D),age 25, and AF became friends
in 1984 while bo;h were serving time in prison. After both were
released, AF asked D to kill a man for him.

According to D, AF had become convinced that victim (V), a
pizzeria owner, intended to inform police about AF's drug business.
"He contacted D in July, 1986, and asked him if he would make the
hit for him. D agreed, in return for §2,500 in cash and
cancellation of a $500 drug debt. At the beginning of August, AF
gave D a $700 down payment. ' |

On August 12, 1986, AF picked D up at his home GHNENERNERES
R F drove D to the
pizzeria. _ They arrived there at

about 7:30 p.m. AF described V, then parked down the street. D
walked to the pizzeria.

A counter divided the pizzeria length-wise, with the oven on
the right and tables on the left. Behind the cocunter stood a
middle-~aged man with sandy hair, a match for AF's description of V.

As D chatted with V, a delivery boy entered. D ordered a pizza to



stall until the delivery boy left. He ate part of one slice of a
cheese pie and drank a soda. The boy left. D asked for another
soda. As V reached for it, D pulled his .32 caliber revolver and
shot V.

Four bullets hit V in the head. One entered the right side of
V's face, through the maxillary bone and lodged in the roof of the
mouth. The second entered the right forehead, passed through the
right side of the brain, exited the skull and lodged in the neck.
The third entered through the left ear and passed through the brain
to the right side. It apparently lodged in the skull. The fourth
bullet entered almost on the top of the head, destrcying part of
the skull, then passing through the brain to lodge in the left
temple. V also suffered a fifth gunshot wound to the arm,
apparently after he had fallen.

D went out to AF's car, where AF asked, "Did you do it, is he
dead?" D answered, "I think sc." AF drove D home. The next day,
he paid D the balance of his fee.

Police were unable to tie anyone to the slaying.

Some eight months after the slaying, on April 1, 1987, New

. "y
Lesegens ooy WY

York City Police arrested D on routine street crimes, car theit and

reckless endangerment. (NN conviction would

. i : haed
M -

have meant a return to prisén. D asked the arresting officer if
there was anything he could do to alleviate the problem because "I
can't do the jail time.",

The officer told D that he could help himself by revealing

what he Kknows about any major crimes, such as robberies or
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‘ homicides. After being given his Miranda rights and being
handcuffed to a railing for a while, D asked the officer, who would
be more guilty, a "guy who shoots a guy or a guy who pays him to
shoot a guy?" The officer answered, "I have no problem. The guy
who pays him to shoot the guy."

A few hours later, D waived his constitutional rights and
confessed to slaying V. He implicated AF as the man behind the
scheme and initially agreed to cooperate in efforts to build a case
against AF.

The assistant prosecutor for the case had nothing more than
D's allegations on AF, so he suggested that D call his old friend
to try to get him to make incriminating statements about the murder

before AF found out about D's arrest.

. The prosecutor advised D of the meaning of aggravating and
mitigating factors in a death case. D also spoke with a
representative of the Office of the Public Defender. He

' nonetheless agreed to make the call the next day, a Saturday.

D, however, upon advice of his father, wanted to speak to
private counsel before proceeding. The assistant prosecutor
explained this was his last chance to cooperate because his arrest
would be made public and he would not be given the opportunity to.
cooperate. Thereafter, he decided not to cooperate and asked to be

returned to jail.
AR
]
]
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D was charged with purposeful, knowing murder and weapons
offenses. In January of 1988, D pled guilty to purposeful, knowing
murder and waived a jury for the penalty phase of his trial.

Three aggravating factors had been served 4(c), extreme
suffering; 4(d), pecuniary motive; and 4(f) avoid detection. 1In
support of 4(c) the prosecution presented medical testimony as to
the cause of death. In support of 4(d) and 4(f) D's confession was
submitted to the sentencing judge.

The trial court found two (2) aggravating factors: 4(d) and
4(f). Five mitigating factors were submitted to the sentencing
judge; 5(c) the age of D, D and state's witnesses testified in
support of this factor; 5(d) mental disease, intoxication, D and
state's witnesses testified as to D's drug addiction; 5(f) no
significant prior criminal history, D and state's witnesses
testified to this; 5(g) substantial assistance to the state, D's
confession was offered in support of this; and 5(h) any other
factor.

The trial court found one (1) mitigating factor, that D
rendered substantial assistance to the state in the prosecution of
another person for the crime of murder 5(g). The trial court found
that the aggravating factors outweighed the mitigating factors
beyond a reasonable doubt. The trial court sentenced D to death.

On appeal, the Supreme Court affirmed D's conviction of
murder. The:court reversed:D's-death sentence, because of a lack

of © " rinsic corroboration-of D's donfession that he was hired by

a third party (AF) to kiil V, and remanded the matter for a retrial "
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of the sentencing proceedings. State v. DiFrisco, 118 N.J. 253,

571 A. 24 914 (1990).

The state has not had the case against AF presented to a grand
jury. It does not have a prosecution pending against AF and has
not sought the cooperation of D in any possible proceedings against
AF in the future. The trial judge indicated he was "perplexed" for
the states failure to move an indictment against AF, but an
assistant prosecutor testified that there was not sufficient

evidence, and that it was DeFrisco had failed to cooperate.
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#0662
Revised 8/9/91

STATE V. DIXON

During an alleged robbery attempt, D struggled with V (age
14). when V told D that she knew him, D stabbed V in the head with
a nail or a spike. Her partially nude body had been dragged to a
creek and lodged in the water under a car seat. Jury verdict:
murder 1/30/87. Penalty trial. Two aggravating factors found:
4c, 4f. "Two mitigating factors found: b5f, 5h. Death.

The following excerpt is taken from State v. Dixon, N.J.

'__ (1991).

"The case arises from the brutal murder of a thirteen-year-old
girl as she walked home from school. To her last moment, she
fought against her stronger assailant. The marks she left .on his
body and the telltale presence of fibers drawn from his clothing,
along with eyewitness testimony of fellow students, sealed the case
against her assailant, defendant, Phillip Dixon.

e vichm (V)

“aAs the young girl, @, walked home from school on Friday
afternoon, February 22, 1985, several of her fellow students saw
defendant "on top of" her in an area of underbrush along a path
between the children's school and homes. (The area was in the
Borough of Woodlynne, although the children attended Camden High
School.) Although at first the other students thought that there
might have been nothing more than an innocent encounter between the

\'/
two, their suspicions deepened when @il did not soon arrive home.

The children alerted * mother of the fact that they had seen
\4
SR vith defendant, an eighteen-year-old fellow student at the

high school. Her mother went to defendant's house in search of
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V_, but he was not at home.

"The police were informed of the missing child. An intensive
search disclosed her body approximately one hundred yards from the
place of the sighting by the students. Her partially-nude body had
been dragged through the underbrush into a creek. Her body was
lodged in the water underneath a car seat and other discarded
refuse. Only a foot was showing above the surface of the water.

"After his encounter with the victim, defendant went to his
cousin's home, where he changed his clothes. He claimed that he
had been in a fight and called his brother to bkring the change of
clothes. Later that afternoon, defendant returned home, where his
mother told him that the victim's mother had been there asking
about & Defendant again changed his clothes, and that evening
went with his brother to Philadelphia. Later that night he went to
his grandmother's home in Hempstead, Long Island. Having been
informed by the school children that & had last been seen with
defendant, the police put out an all-points alert for him. They
socon learned that he was in Hempstead at his grandmother's home.
The Woodlynne police called the Hempstead police, who arrested

defendant on Sunday afternoon, February 24, 1985.

"Defendant gave an oral confession to the Hempstead police.’

A Hempstead officer summarized defendant's statement as follows:

On Friday afternoon defendant was walking with his mother to a

local bank. He remembered that he needed money to see a movie
13

later, so he returned home to get some money. ' While returning, he

was walking along a path and saw a young girl. He decided to take
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her pocketbook. He chased her, grabbed her, and forced her down to
the ground in a "weeded [sic] area," at which point she was
screaming and struggling. She eventually f£lipped onto her stomach
and he straddled her with his knees. But she screamed as he tried
to take her pocketbook. She loocked at him and said "I know you,
I've seen you." As she continued to scream, he reached for "a
spike or a nail" lying on the ground and hit her on the head with
it. Defendant did not know why he struck the girl and could not
remember the amount of pressure he used or whether-the nail had
penetrated the girl's head. He said that the girl had been
screaming “like in the movie '10 to Midnight.'" When the officer
said that he had not seen the movie, defendant said, [I]t was like
in that movie when the girl in the movie kept screaming and she

wouldn't stop screaming and the guy stabbed her." State v. Dixon

N.J. (1991) Slip Opinion at i, 3-5.

"t trial, the State produced the school children who had seen
defendant with V_, on top of her, apparently engaged in a
scuffle. They recalled that he wore a camouflage jacket. Another
witness described seeing defendant drag & into the woods
towards the water. A fiber expert described the fibers found on
her body as being identified with defendant's cap. A sneé.ker
imprint was found at the scene that matched the Nike sneakers
seized at defendant's cousin's home. A pathologist said that the
victim had been struck by a pointed object, that the blow to
V& head had pierced‘ her brain, and that death was inevitable

from the blow, although she was probably alive when her body was

43



submerged under the water. Two scenes or segments from the movie
"10 to Midnight" were shown in which a perpetrator in dissimilar
circumstances was stabbing a screaming young woman." State v.
Dixon (Slip Opinion at 5,6).

D is 18, 5'10 3" and weighs 221 pounds. D had been
dishonorably discharged from the reserves at the time of this
offense, but an appeal was pending. D was a high school senior at
the time of the offense.

L

D was charged with own conduct knowing murder, robbery,
aggravated criminal sexual ccntact, 3 counts of hindering
apprehension and two weapons counts. A notice of factors was
served for: torture, aggravated battery, or depravity, 4(c),
escaping apprehension, 4(f), and felony factor, 4(g). In a capital
trial on January 30, 1987, defendant was found guilty of murder,
.aggravated criminal sexual contact, 3 counts of hindering
apprehension, and 1 weapons offense. At the penalty <trial,
February 3, 1987, the jury was charged on 4(c) and 4(f) and found
both factors. The jury was charged with mitigating factors:
5{(c), age of defendant; 5(f), no significant prior reccrd; 5(h),
any other factor relevant to defendant's character; and found 5(f)
and 5(h). The jury found that the aggravating factors outweighed
the mitigating factors. D was sentenced to death. The New Jersey
Supreme Court reversed and remanded D's death sentence because the
trial court d4id not inséruct the jury on the difference between

acts that knowingly cause death and acts that knowingly inflict
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. serious bodily injury resulting in death. State v. Dixon,
N.J. .




Revised 8/8/91
#0728

STATE V. ERAZO

D and V (husband and wife) had a party. Both drank heavily.
D and V argued and fought. V tried to leave, D brought her back.
They continued fighting. D stabbed V 8x. D had a prior murder.
Jury verdict: murder 10/14/87. Penalty trial. Two aggravating
factors found: 4a, 4c. Four mitigating factors found: 5a, 5b,
5d, 5e. Death. Vacated 8/8/91.

The following summary quotes the facts of this case from State

v. Erazo, N.J. (1991).

the vickim (V)
"The tempestuous marriage of Samuel and SRR cnded on

December 20, 1986, when he stabbed her to death after an evening of
drinking and gquarrelling. Samuel's primary defense was that she
had provoked him and that he had killed her in the heat of passion.
As the court and counsel recognized at trial, the case turned on
Samuel's mental state at the time of the homicide.... slip op. at
2. . |
\A

"samuel and R vere married on May 19, 1982, at Rahway State
Prison, where he was confined for the 1977 stabbing death of Gladys
Colon, the daughter of a woman with whom he had been living. The
relationship between Samuel and @R was marked by passion,
recriminations, and violence. Once, during a visit by S at the
prison, defendant struck her because he saw her talking with other
men. In April 1985, defgndant was released on parole and went to
live with & in an apartment in East Orange. After his relea§e,
they became embroiled in an argument at the home of one of y—$
daughters. Again defendant struck V_ She started to call the
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police, but when defendant pointed a knife at her and challenged
her to "call the cops," she did not complete the call.... slip op.
at 3.

"At the time of the homicide, defendant was employed as a
security guard at a Woolworth store in Newark. Together with
Anthony Baptiste, the cashier-supervisor at the store, Anthony's
girlfriend, Maribel Santos, and Michael Harrison, another security
guard, defendant went +to the Erazo apartment to celebrate
Harrison's birthday. On the way, they purchased a six-pack of
beer, four wine coolers, and a pint of rum. During the course of
the evening, Harrison and another guest, Blanca Flores, who also
lived in the apartment complex, purchased a second bottle of rum.
Throughout the evenlng both Samuel and |:il consumed alcoholic
beverages. A test of _ blood taken during her autopsy vielded
a blood alcohol reading of .195 percent.

"Tension started to build as soon as defendant arrived at the
apartment. When he tried to introduce - to the guests, she
refused to leave the kitchen until after dinner. Defendant became
further disturbed when he discovered that the' stereo was not
working because |i‘ll had disconnected it while rearranging
furniture that day. After dinner, |ii| and Blanca joined‘the
party, and the group sat, talked, and listened to the stereo, which
defendant and Blanca had fixed. Blanca showed Harrison how to
dance the merengue, and “he couples changed partners. At one point
defendant told Harrison éhat "my wife is making me mad,f'*gnd "she

is going to make me do something I don't want to do." Defendant

o ey s
[
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recounted to Harrison that on the previous day & had angered him
when he brought her flowers, which she threw in the trash can.

"When the party broke up around 11:30 p.m., defendant asked
Blanca to drive his friends home. The victim, however, interrupted
and told defendant, "no, they're your friends, vou take them home."
Blanca, however, agreed to drive them home. Embarrassed and angry,
defendant accompanied Blanca on the drive. On their return home,
defendant and Blanca met the wviectim, who was drunk and
disconsolate, as she left the apartment house. Blanca
unsuccessfully tried to pexrsuade ‘ to return to the apartment.

"At this point the parties' versions differ. The State
contends that Blanca told defendant to follow his wife. According
to the State, after threatening that if he went after y_ he
“might have to kill again," defendant in fact brought her back to
the apartment. Defendant denies that he followed * and assets
'that she returned voluntarily. Both parties agree that V_
returned to the apartment sometime after midnight.

"According to Blanca's sister~in-law, Anna, who also lived in
the apartment house, after defendant and & had returned to their
apartment, Anna heard the sound of glass breaking and *
screaming "God help me. He is killi.ngl me." Defendant then chaﬁged
his clothes and within minutes of Vﬂ return left the apartment
house. Standing beneath the window of Blanca's apartment, he told
her to call an ambulance.

“"At trial, the Stdte theorized that defendant's motive in

killing the victim was that she had purposely cut her hand during
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her walk and then threatened to call the police, with the intention
of telling them that defendant had inflicted the wound. This, so
the State would again revoke defendant's parole and return him to
prison. In a telephone conversation with the victim's daughter on
the morning after the slaying, defendant related that when the
victim had threatened him, he had "lost his head" and stabbed her.
To the extent that the State relied on the victim's threat to call
the police, its thecry coincided with that of defendant, who
contended that her threat enraged him and that he killed her in the
heat of passion.

"When emergency medical service and police personnel arrived,
they found the victim lying on the floor. Next to her body was a
blood-stained knife blade with a broken tip; the handle was on the
vestibule floor. The apartment was in disarray, with glasses, a
rum bottle, and a box of cassettes knocked to the floor. An
autopsy revealed that the victim had sustained four knife wounds to
her hands, arms, and chest; three slashes to the neck; and a single
stab wound to the back that, according to the medical examiner,
killed her instantly.

[ "After leaving the apartment, defendant went to his mother's
home in Jersey City, where he told his brother, an unemployed
police officer, that he had stabbed the victim. Later that day.
defendant surrendered to the police." slip op. at 3, 4, 5, 6.

D was indicted and charged with purposeful and knowing, own-
conduct murder and posse;sion of a weapon for an unlawful purpose.

In a jury trial lasting f£rom October 5 to October 14, 1987, D was
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convicted on both counts. In the penalty phase, held f£rom October
19 to October 21, 1987, the State alleged that the following
statutory aggravating factors were present: 4(a), prior murder and
4(c), extreme suffering. The jury fcund that both factors existed.
D alleged that the following statutory mitigating factors were
present: 5{a), extreme mental or emotional disturbance; 5(b), V
solicited, participated in, or consented to the conduct resulting
in her death; 5(c), D's age; 5(d), mental disease or defect or
intoxication; 5(e), duress; and 5(h), any other relevant mitigating
factor. The jury found that 5(a), 5(b), 5(d), and 5(e) existed.
The Jjury alsec found that Dboth combined aggravating £actors
outweighed beyond a reasonable doubt all mitigating factors, and
that each of the aggravating factors independently outweighed
beyond a reasonable doubt all of the mitigating factors. D was
sentenced to death. His appeal to the New Jersey Supreme Court was
.decided on August 8, 1991. The judgement of conviction was
reversed and the matter remanded for trial. The C{4)(c) factor may

not be considered on remand.
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Revised 8/7/91
40868

STATE V. GERALD

D and Co-Ds break into Vs' home to rob-them. They hit V in
face with a golf trophy, stomped on V's face and threw a large
television on his head. NV1 beaten badly, later dies. NV2 also
beaten. D and Co-Ds leave with money and property. Jury verdict:
murder 5/16/84. Penalty trial. Two aggravating factors found:
4c, 4g. Four mitigating factors found: 5a, 54, 5f, 5h. Death.

The following factual summary is partially excerpted from

State v. Gerald, 113 N.J. 40 (1988).

Non-decrdent Vickim (NVD ) . +he vickim (V>
eighty-nine years old, lived with

age fifty-five, at the {8 home in Pleasantville, in Atlantic

County. Their home was located on a dark wooded corner in a

NV :
secluded area. The W 6 disabled because of a stroke,
VES
could walk only with the aid of cane. Inasmuch as neither il nor
A4 Nwvi's

B was self- suffa.cuant, two of _ daughters, Helena Gaw and

non-decedent wichm 2 CNVZ) o e

, took turns staying in the home, cooking, cleaning,
and caring for both men.

Ny e
"Oon Friday, August 13, 1982, \NSESENEER vas staying at her
NV4i
father's home. At approximately 6:30 p.m., SRNNER retired for

vV
the evening to his first floor bedroom. — went to his

upstairs bedroom where he watched telev:i.s:.on and later retired. In

NVZ
the living room _ watched a baseball game on a new color

television set, which sat atop an old console television set that
no longer functioned. At approximately 9:30 she went to bed in her
father's bedroom. Soon thereafter she héard a noise in the other

first floor bedroom and went to investigate. 3= she opened the
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door to that room, she was struck in the eye by someone standing
NVZ.
behind the door. NN vas then attacked by two black males,

one of whom she later described as husky, tall, with a round face

and a mustache or beard. One of the intruders had a knife or
NV2.
blade, although G vas unable to recall which of the two

it was. She was thrown to the floor, punched and kicked in the
NV,
face, and then hurled into the bathroom. (N rccalled

lying on the bathroom floor being stomped on a number of times
about the face and chest by someone wearing a white-soled shoe.
This man told her, "Shut up or I'll kill you." When he asked where

the money was kept, she revealed the location of her purse. When
NVL%
her brother - heard NENNEEENNER screams, he came downstairs to

investigate, whereupon two black males attacked him at the foot of

v
the staircase. one of the men struck @l in the face with a

television set.

o

"shortly after the foregoing events, and not knowing whether
NV
the intruders were still in the house, WNNENEEER arose and went

to the kitchen, where she telephoned her sister and the local
police. Then NV_F entered the living room where she saw her
brother - ly.mg‘on the floor with the old console TV overturned
on his face. Aft‘eru ’sxfcceedlng in lifting the set from his face and
turning it uprlght — found — face cold to her
touch. — had been beaten and drggged frem his bed into
the hallway. He was leaning against the wa;il, hleeding profusely,
still clutching the top portion of his cane, which was broken in

NV2's
half. Missing were WD purse with about $60 in cash, the
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new color television s:et, and an o0ld biack and white portable
television set from& upstair§ bedroom. 113 N.J. 48, 489.

"According to Dr. Jason, Mﬁ death was caused by blunt
force injuries to the head, specifically, cerebral concussions and
a fractured nose, inflicted by blows of the fists and feet. These
injuries resulted, respectively, in contusions and swelling of the
brain, and aspiration of blood intl:o the airway and luigs.
Together, these conditions producedv—s death. Because no bllood
was found in the victim's stomach, Dr. Jason concluded that V—S
nose was fractured after he lost consciousness. Had he been
conscious, his.gag reflex would have forced him to swallcw the
bl\c/apd rather than inhale it into his lungs. Dr. Jason observed on

5 nose a discernible sneaker print that could have been
produced by +the same force as caused the broken nose. He
acknowledged as well that the console television set falling on
& face could "possibly" have fractured his nose, thereby
resulting in the aspiration of blood as he lay unconscious on the
floor.

"Concerning the blows to the head, Dr. Jason concluded that a
single first blow could have fractured the nose and simultaneously
caused unconsciousness, but he pointed out that at least some of
the blows to the head, especially on the left side where the most
severe contusions of the head and brain were found, were delivered

\V4
after Y was unconscious. Finally, Dr. Jason determined that a

single blow could not have caused the brain injury or the other

injuries that he observed. Rather, the doctor surmised that the

w
[ 8% )



sum of the numerous blows and resultant various injuries caused the
death; that it was medically impossible for him to differentiate
the "fatal" blow from all others, and that this would have been so
even had he watched the beating take place; and that while some of
the blows might not have contributed to death, he could not
specifically identify which ones had and which had not.
& suffered bruises and lacerations of the face from
blunt-force injuries. There were indications that he had probably
been .beaten with a lamp. Those injuries required continued
hospital care and convalescence treatment. He died on October 3,

NV 2.
1982, without ever having returned home. YNNI suffered a

broken nose, abrasions, lacerations and contusions of the face,

neck, and chest due to several blows, as well as smaller contusion&™ .

on the rest of her body. She was hospitalized until August 25,
.1982; her jaws were wired together for six weeks following the
attack." 113 N.J. at 50, 51.

Police receiyed a tip that defendant had committed the
murders. They arrested him on outstanding warrants and integrated
him. After failing a polygraph, he confessed.

"Gerald said that he, Eddie Walker, and John Bland had entered
the il house, intending to steal a television set that they
previously had seen from outside the house. Gerald "had" the
woman, and admitted striking her a couple of times. Walker had the
younger man, V-, whi],e Bland aroused the old man &- from

bed. The young man was giving Walker a lot of trouble, so Gerald

and Bland went to assist Walker. They beat the younger man with
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their hands, then left him alone. Gerald went back to the woman,
and Bland returned to the o0ld man. Bland beat the old man with a
lamp and a cane, or both. Gerald said that Walker "just went off"
on the younger man, hitting him with a trophy, punching him, and
throwing a television set on his face. Gerald also stated that on
his way out of the house, he stepped on the younger man." 113 N.J.
at 55, 56.

Gerald was indicted for murder and 1?2 additional counts
including burglary, robbery, aggravated assault and felony murder
‘of the second victim.

"The State offered defendant a recommended term of life
imprisonment in return for a guilty. plea to felony-murder, which
Gerald rejected. During the two-week guilt phase trial, the State
called twenty-four witnesses; including-both Bland and Walker.
. Walker testified that Gerald and he beat Y— that Gerald
knocked.Ii‘luunconscious, anél that :Gerald continued .thereafter: to
strike the victim. According to-~Walker, when he tried to remove
the new color television set in the %iving room, the old console
set on which it sat fell over onto& face. When Walker asked
Gerald whether he should pick up the console television, Gerald
replied, "leave it there." ... Both Bland and Walker testified
that all three had consumed large guantities of alcohol and drugs
on the day of the murder." 113 N.J. at 61.

"The defense called six witnesses. One psychiatrist diagnosed

’

Gerald as severely depressed and drug-dependent. A second

psychiatrist furnished a diagnosis of severe personality disorder
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and drug addiction. He also offered the view that Gerald's
obsessive preoccupation with the need for drugs either rendered him
unable to control his behavior or impaired his control. An
anthropology and sociology professor testified about the "“failure
syndrome”" and correspondent depression and alcohol and drug
dependence in poor urban subcultures.

"Defendant testified, expressing his sorrow for what had
happened to the @l family and to his own family." 113 N.J. at
62, 63.

Gerald is 24 years old. He graduated from high school and

entered college on an athletic scholarship. NN
A e Gorald

returned home and attended a community college for three semesters.

D was charged with knowingly and purposeful murder, felony
murder and aggravated assault, conspiracy to commit burglary,
robbery with bodily. injury, robbery with bodily injury, aggravated
assult and two counts of aggravated assault. A notice of factors
was served for the grave risk, 4(b), outrageously vile 4(c), and
contemporaneous felony 4(g), statutory aggravating factors. 1In a
capital trial, which lasted from May 1 to May 16, 1984, Gerald was
found guilty on all counts except the aggravated assault on NV1.

with this not guilty verdict as to count 7, the prosecutor withdrew
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the 4(b) statutory aggravating factor. At the penalty trial, which
was held from May 17 to May 19, 1984, the jury was charged on both
the 4(c) and 4(g) aggravating factors, and found both to exist.
The Jjury was charged on mitigating factors 5(a), emotional
disturbance; 5(c) age of D; 5{(d) diminished capacity; 5(f) no
significant prior record; and 5(h) any other relevant factor. The
jury found mitigating factors 5(a), 5(d), 5(f), and 5(h). The jury
further found that the mitigating factors neither outweighed the
aggravating factors nor were they of equal weight, and sentenced
the defendant to death. Gerald also received ten years with a five
yvear period of parole ineligibility on count 4, a consecutive term
of ten years with a five year period of parole ineligibility on
count 6, and a concurrent term of five years on count 2. Counts 1,
3, 5, 8, 9, and 1l were merged into counts 2, 4, and 6 for
sentencing purposes.

Gerald appealed his conviction to the New Jersey Supreme
Court. The Court‘réversed Gerald's conviction and sentence on the
ground that the jury was not instructed that it must f£ind that the
aggravating factors outweigh the mitigating factors beyond a
reasonable doubt. The Court also held that a person convicted of
purposely or knowingly causing severe bodily injury that results in.
death shall not be subject to the death penalty. Since the jury
did not specify whether Gerald intended the death of V, the guilt

phase of Gerald's trial must be retried. State v. Gerald, 113 N.J.

40 (1988).
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Revised B/5/91
#1031

STATE V. HARVEY

D burglarized V's apartment while V was asleep, and was
stealing things when V awakened and confronted him. D hit v 15
times with a hammer-like object. Jury verdict: murder 10/10/86.
Penalty trial. Three aggravating factors found: 4c, 4f, 4g. No
mitigating factors found. Death.

The following facts in quotations are excerpted from State v.
Harvey, 121 N.J. 407 (19S90).
+he victim (V)
"After NN failed to appear for work on June 17,

1985, a colleague went to her apartment at the Hunter's Glen

complex in Plainsboro. When no one answered, he entered through

\4

the unlocked door and found ¥ dead on the bedroom floor. She

DR
LR

had suffered severe head anu facial wounds,

"The police found an empty box for a Seiko LaSalle watch on the
dressing table in the bedroom. An empty camera box was in the
closet, and an open purse sat atop the vanity in the bathroom. A
pillowcase had a bloody sneaker print bearing a chevron design and
the letters "PON". There were no signs of forced entry; the
slidingy glass door was closed but unlocked.

"Dr. Martin Shuster performed an autopsy. He concluded that
S had suffered numerous skull fractures, a fractured jaw, and
a deep laceration on her skull. Dr. Shuster believed that she had
been struck at least fifteen times with a blunt object. Pressure

applied to her neck for an hour had caused contusions. In Dr.
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Shuster's opinion, a brief interval separated the first blow and
death. He could not determine which blows had been fatal and which
had been inflicted after the victim's death.

“"On October 28, 1985, the police arrested defendant on
suspicion of kidnapping and burglary. Following several
interrogations over the next three days, defendant admitted that he
had killed _ He said that on June 16 he had gone to
the Hunter's Glen apartment complex. Entering Vé apartment
through an unlocked patio door, he went into the bedroom, where he
‘took a watch and some jewelry from the dresser. |ll;;ll, who had
been sleeping, woke up and punched him in the nose, causing it to
bleed. Defendant then struck her in the head with a "hammer-like"
object, knocking her to the ground. Afraid that the blood from his
nose had stained the sheets, he replaced them with clean ones from
. the closet. He thegvzetrieved a fo&el from the bathroom and wiped
the blood off of (@ body. After collecting the bed sheets,

the towel, the watch, a camera, and other pieces of jewelry, he

left the apartment." 121 N.J. at 411, 412.

A
GV $Nathaniel Harvey was charged with

purposeful and knowing murder, robbery and burglary. A notice of
factors was served for 4(c), intent to cause suffering;:' 4(f),
escaping apprehension; and 4(g), contemporaneous felony statutory
aggravating factors. Ip a jury trial, which lasted from September
29, o October 10, 1986, Harvey was found guilty of all charges.

At the penalty phase, which was held from October 15 to October 17,
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moral arguments against the imposition of the death penalty in
support of mitigating factor 5(h), any other factor: (1) Harvey is
a human being ... death is irreversible; (2) the death penalty is
immoral; (3) the death penalty is arbitrary and racist; (4) the
death penalty does not deter; and (5) D has a family ... his death
in prison will indicate to him and others the error of his ways ...
the death penalty will only anger, not guide.

The jury found all three aggravating factors present and did
not find the mitigating factor. Harvey was sentenced to death. On
the other counts, Harvey was sentenced to 20 years on the robbery
count with a 10-year period of parole ineligibility and 10 years on
the burglary count, with a 5~year period of parole ineligibility.
Both sentences were made consecutive to each other and to the death
sentence.

Harvey appealed to the New Jersey Supreme Court. The Court
reversed the conviction because of the failure of the trial court
to instruct the jury that they must find that Harvey intended to
cause death, as opposed to serious bodily injury. A re-trial is

pending. State v. Harvey, 121 N.J. 407 (18990).
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#1080
Revised 7/30/91

STATE V. HIGHTOWER

D robbed a convenience store. D shot V, a female clerk in the
chest, neck and head. Jury verdict: murder 10/30/86. Penalty
trial. Three aggravating factors found: 4c, 4f, A4g. Two
mitigating factors found: 5£, 5h. Death.

The following facts are excerpted from State v. Hightower, 120

N.J. 378.
+he \nchm(V)

"At 5:30 a.m. on Sunday, July 7, 1985, (NS irove
her grey 1982 Dodge Omni to the Cumberland Farms on Pennypacker
Drive 'in Willingboro, where she worked as a clerk. She received a
call around noon from her husband, who noticed nothing unusual

about her voice." State v. Hightower, 120 N.J. at 386.

During the next half-hour, several witnesses came to the
store. An off-duty police officer and three other witnesses
testified that they had seen defendant, Jacinto Hightower in the
store that day. The three witnesses testified that Hightower had
told them the store was closed.

"At about 12:40 Mark Thomas entered the Cumberland Farms. A,
number of other customers were inside. Thomas hollered for a clerk
but received no answer. When he opened the door to the dairy éase,
Thomas saw a foot on the floor. He and Ronald Davis, another
customer, opened the main door to the freezer and saw a woman lying

on the floor. Her left eye was "messed up," and her skin was "off-

colored." Blood was on the floor near her head. Davis touched her
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neck but could not discern a pulse." State v. Hightower, 120 N.J.

387,8.

"Dr. Joseph Delorenzo, the Chief Medical Examiner for
Burlington County, performed an autopsy on V— that same
evening. The external examination of the body revealed three
bullet wounds, one on the left side of her chest, another on the
left portion of her neck, and the third on the left side of her
skull. 1In Dr. Delorenzo's opinion, the first shot had hit the
victim's chest. Entering the body about two inches to the right of
the nipple, the bullet had travelled downward, abraded the
pericardial sac, penetrated the right dome of the diaphragm, and
entered the liver. The next bullet had struck the victim three and
one-quarter inches behind the left ear, lacerated her spinal cord,
and lodged in the second cervical vertebra. The final shot had
entered the victim's skull four inches to the left of the midline,
travelled directly vertically, and stopped in the victim‘s'brain.
The path indicated that the victim had been in a "much lower
position" than her assailant and had possibly been lying on the
floor when the third shot hit her. Dr. DeLorenzo removed lead
fragments andwyhree bullets from the body. According to Dr.
DelLorenzo, — had died from massive cerebral and abdominal
hemorrhaging due to gunshot wounds.

"On leave from his army post at Fort Bliss, Texas, twenty-one-
year-old Jacinto K. Hightower spent the July 4th weekend at his
parent's house in Willinghoro. He went out on the morning of

July <th to run some errands. After returning to pick up his wife,
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Michelle, and his daughter, Asia, he drove to Michelle's apartment
at 668 Brooklyn Street in Philadelphia. Although Hightower had
told his parents that he planned to leave for Fort Bliss that
night, he and his wife returned to Willinghoro. Upset that
Hightower had not yet departed, his stepfather dropped him off at
the airport and then took Michelle to her apartment. When Michelle
arrived home she showed her roommate, Irene Williams, a small gun
and a box with some bullets that she had with her. Michelle and
Irene put the gun in their bedroom to hide it from Hightower.
Later that evening Hightower showed up at the apartment, having
decided to go AWOL.

"At some point over the next few days, Hightower had a
conversatior with Williams' boyfriend, Christopher Forston.
According to Forston, Hightower asked about a man named Carlton who
was apparently having an affair with Michelle. Hightower wanted to
meet Carlton in order to see "what his wife was sleeping with.% If
Carlton "“didn't cooperate with him and talk right," he would kill
him. Forston replied that Hightower could not "go around here
killing people."

"Hightower responded, "I play dangerous games. People do not
like the games that I play." He then told Forston of having once’
killed somebody, a woman in a "“"Pepperidge Farm Store." He, said
that he had gone to the store to buy Pampers; that he put the
diapers on the counter and asked the clerk for a ecarton of
cigarettes; that while the clerk retrieved the cigarettes, he

walked to the door and changed the "open" sign to "closed:; that
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after returning to the counter, he put a tote bag on the counter
and pulled out a gun; and that he asked the clerk to open the
register, but "[t]hat old bitch won't cooperate. So I shot her one
time in her chest." The woman fell to the floor but git back on
her feet. When she refused Hightower's second request to open the
register, he shot her in the neck. The clerk fell to the floor
again. Eightower jumped across the counter and started banging on
the computer cash register because he did not know how to open it.
When he felt the clerk touch him, Hightower shot her in the head.
fle then turned off the lights and left the store." State v.
Hightower 120 N.J. 389,90.

Hightower was interviewed by police on August 20. After
several differing stories, Hightower was confronted with the gun,
with Forston's statement, and with the fact that he had bought
diapers at the store, and then admitted he had been there, althouéh
denied the murder. He was arrested, and later had "a problem" with
his responses to a polygraph exam, which showed he had been
"directly involved in the shooting." When asked later if he knew
the results of the ballistics test, Hightower replied they
"matched". His eyes began to water and tears flowed from his eyes.

Hightower is 22 years old and was enlisted in the U.S. Army at
the time of the murder.

Hightower was charged with purposeful, knowing murder by his
own conduct, felony murder, robbery, second degree possession of a
weapon for an unlawful ﬁurpose, and third degree possession of a

weapon without a permit. A notice of factors was served for 4(c),
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extreme suffering; 4(f), escaping detection or apprehension; and
4(g) contemporaneous felony statutory aggraving factors. Hightower
was found guilty on all counts oﬁ October 30, 1986. At the penalty
trial, the jury was charged on the above aggravating factors and
found all to exist. Hightower insisted that the defense not
present any mitigating testimony. In an interlocutory appeal, the
appellate court reversed the lower court's ruling that no
mitigating testimony had to be presented.

The jury was charged on mitigating factors: 5(a), extreme

mental or emotional disturbance; 5(c), age of D; 5(d), D's ability

to appreciate wrongfulness of his conduct; 5(f), D's lack of a
significant criminal history, and 5(h), other factors relevant to
D's character, record or circumstances of the offense. In support
of these factors, the defense presented six expert witnesses: a
psychologist, three psychiatrists, a social worker and a
criminologist. Hightower testified that the jury should put him to
death because if they sent an innocent man to jail for thirty years
he would come out a monster. The jury found mitigating factors
5(f) and 5(h). The jury determined.that each of the aggravating
factors outweighed all of the mitigating factors.

Hightower was sentenced to death on the murder count.
Hightower was sentenced to life sentence on the felony murder count
with a parole ineligibility of 30 years, twenty years on the
robbery count concurrent to the life sentence, and a total of
fifteen years on the ‘weapons counts concurrent to the 1life

sentence.



Hightower appealed his conviction to the New Jersey Supreme
Court. The court affirmed Hightower's conviction, but vacated the
death sentence because, as the Attorney General conceded, the trial
court's charge requiring juror unanimity on a mitigating factor

violated principles subsequently set forth in State v. Bey (Bey

I7). A penalty phase re-trial is pending. State v. Hightower, 120

N.J. 378 (1990).
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Revised 8/5/91
#1138

STATE V. HUNT

D stabbed V, the boyfriend of D's sister, 24 times after D
found out that V was beating his sister. Jury verdict: murder
2/15/84. Penalty trial. One aggravating factor found: 4c. Four
mitigating factors found: 5a, 5¢, 5f, 5h. Death.

The following facts in gquotations are taken from State v. Hunt

115 N.J. 330 (1989).
(V)

"During the morning of December 2, 1982, the victim, iR
B and Charlotte Hunt were watching television in their sixth-
floor apartment at 306 Cooper Stree't, Camden. Charlotte Hunt was
defendant's sister, as well as _Va live-in companion and the
mother of his infant son. Around 12:30 p.m., *, who had taken
some prescribed medication, fell asleep.

"About this time, Harold Hunt, defendant's cousin, left his
apart';ment located at 311 Cooper Street, across the street from
* apartment. Harold was crossing the street when co-
defendant, Kenneth Thompson, attempted to speak with him about
Charlotte, whom Thompson believed to be Harold's sister. Harold
informed Thompson that Charlotte was his cousin, not his sister;
and then shouted to defendant, who was living in Harold's second-
floor apartment. Defendant left the apartment and joined Harold
and Thompson. Harold left, and Thompson, who apparently had never
before met defendant, told him that Charlotte had been looking for

\Y
defendant three days earlier on November 29, 1982, because R
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had beaten her.

"Defendant asked Thompson to go to Charlotte's apartment and
ask her if she would leave to talk to defendant. While Thompson
went upstairs to get Charlotte, defendant returned to his apartment
and entered the kitchen, where Patricia Fennell, Harold Hunt's
live-in girl friend, was preparing food. Defendant opened the
dresser in which Fennell kept her cooking utensils and grabbed a
silver knife. According to Fennell, as defendant grabbed the
knife, he said, "I told this motherfucker about fucking with my
sister." From the kitchen, Fennell saw defendant run across the
street to 306 Cooper Street, where Charlotte and & lived.

"Fennell rushed across the street, and on reaching the sixth
floor, saw Thompson holding a knife and heard him say to defendant,
"[clome on Man, we got to go. I'm going on up here and do what I
got to do." Defendant replied, "I know what I got to do."
'Fennell, who also heard Thompson complain that V— had refused
to sell him valium, attempted to defuse the situation by telling
defendant that Charlotte would return to A.no.matter what
happened. Charlotte, who had left her apartment, joined the group
in the hallway. On noticirig his sister's broken lip, defendant
expressed anger about abuse of her. At this point,
Fennell left, realizing that she could not dissuade defendant.
Shortly thereafter, about 2:00 p.m., defendant and Thompson pushed
their way into Charlotte's apartment and told her to leave. She

. ]
pleaded with them to leave Sl alone because he was still groggy

an¢ able to defend himself. Nevertheless, defendant and Thompson



v
awakened W and began to scuffle with him, Charlotte

unsuccessfully velled at them to stop and threatened to call the
police. As she grabbed her baby and fled for help, Charlotte saw
defendant with a knife in his hand moving toward ‘, whom
Thompson was holding.

“"Approximately one half-hour later, at about 2:30 p.m., Lucille
Taylor, Thompson's live-in girl friend, was watching television in
the bedroom of their fourth~floor apartment at 306 Cooper Street
when Hunt burst into the room, followed by Thompson. When
defendant entered the room, he was holding a knife. Taylor noticed
blood all over Hunt's clothing, his face and hands, as well as the
knife. At one point, defendant exclaimed, "I killed him. I broke
the knife in him." Thompson told Taylor to get some clean clothes
for defendant and some trash bags. According to a statement Taylor
made to the police on December 2, after defendant left the room and
entered the bathroom to clean up and change his clothes, Thompson
said "he [as if referring to himself] just killed a nigger." 115
N.J. at 340-342.

"The pathologist who performed the autopsy, Dr. Catherman,
testified that the cause of death was loss of blood due to multiple
stab wounds. Although Dr. Catherman could not determine how long
it took for @ to bleed to death, he suggested a period of ten
to twenty minutes, depending on the rapidity of & heartbeat,
which would have determined how rapidly he lost blood. 115 N.J. at

'

343.

"patricia Fennell testified that in October 1982,
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approximately two months before the murder, she witnessed an
argument between & and defendant, in which defendant accused
& of beating Charlotte. According to Fennell, * reached
into his pocket, and defendant responded by stabbing* in the
left arm.

"Through expert testimony, the State established that there
were twenty-four knife wounds on the victim, that some of the
wounds were consistent with the use of the knife that defendant had
taken from Fennell's apartment, and that others were consistent
with the knife Thompson had been seen holding. 115 N.J. at 345.

"In support ... mitigating factors, defendant, his brother,
and his mother testified that he was devoted to his family and was
a reliable worker. A psychologist, Dr. Jerome Platt, testified in
support of defendant's assertion that he was under extreme mental
or emotional disturbance at the time of the offense. Dr. Platt
recited that defendant has a limited intellectual capacity and
suffers from a personality disorder that causes him to explode and
strike out blindly in uncontrolled rage when he feels his family is
threatened." 115 N.J. at 346.

Thompson pled guilty to murder after the State and Hunt had
presented their cases, agreeing to testify as a rebuttal witness in
exchange for a dismissal of all other charges. He received a life
sentence, with parole eligibility after thirty vears.

Hunt was 22 at the time of the homicide, had dropped out of

]

high school in the 9th grade and was unemployed. WiIEENERNED
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‘Hunt was charged with 1) knowing murder, 2) unlawful
possession of a weapon, 3) conspiracy to murder, 4) hindering
apprehension or prosecution, and 5) armed burglary. Hunt was tried
from January 23 to February 15, 1984, and convicted of all charges.
A notice of aggravating factor 4c, was served. The prosecution
relied on evidence adduced during the guilt phase and offered no
additional proof at the penalty phase. Defense served the
following mitigating factors: 5(a), emotional disturbance; 5(c),
age; 5(f), no significant history of criminal activity, and 5(h),
any other factor (devotion to family, extensive work history).

The jury found the aggravating factor to be present, and also
found the following mitigating factors; the age of Hunt at the time
of the murder,5(c), no significant history of prior criminal
activity, 5(£), that Hunt was under the influence of extreme mental
or emotional disturbance insufficient to constitute a defense to
prosecution, 5(a), and other relevant factors, 5(h).

The jury iniEially told the judge in a note that they could
not agree on the weighing question. When the judge told them to
continue deliberating, they found that the mitigating circumstances
did not outweigh the aggravating circumstances. Hunt was sentenced
to death on Count 2. Counts 1 and 4 were merged into Count 2. For
Counts 3, 5, and 5 Hunt received five-year terms concurrent with
each other but consecutive to Count 2.

The sentence was subsequently overturned on appeal, and the

imposition of a non-death sentence ordered because the trial Jjudge
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did not determine the jury's message that they could not reach a .
decision was a final verdict. A life sentence was then imposed.

State v. Hunt, 115 N.J. 330 (1989).
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Revised 8/5/91
#1158

STATE V. JACKSON

D broke into V's apartment, raped her, then stabbed her 53
times. Murder plea 9/19/86. Penalty trial. Two aggravating
factors found: 4c, 4g. Two mitigating factors found: 5a, 5e.
Death.

The following paragraph is taken from State v. Jackson, 118
N.J. 484 {(1990), at 486

"On Labor Day, September 2, 1985, defendant brutally stabbed
and murdered a female neighbor. That afternoon the victim had said
to a wisiting friend: '"There's that creep again. He's always
staring up here." After the victim's friend left, defendant
entered her apartment and attacked her. She was found the next
. day, sprawled on the bed, with her night clothes pulled up over her
head. A pillow covered her fécé: . There was evidence of an
attempted rape. Defeﬂdant stabbed the victim, in the words of the
State, "wildly, viciously, repeatedly: 53 times." Defendant
stablled her eighteen times in the genital area with an cbvious
sadistic intent. After the murder, he stole her car and drove
around casually with a man he happened to meet, drinking beer and
looking for marijuana. Defendant was arrested two days later and
confessed to the murder."

According to defendapt; Kevin Jackson, (D), he and Victim (V)
had been having an affair;fo} a few montﬁs. V invited Jackson to
her apartment on September 2, 1985, and Jackson went there between

3:30 and 10:00 P.M. Jackson claimed that after Jackson and V



smoked marijuana, they made love, both achieving orgasm. Because
they did not use contraception, both worried that V might become
pregnant. After Jackson and V made love, they argued about
Jackson's desire to "play the field." Jackson said that V got very
upset and threatened to cut Jackson's penis off. V scratched
Jackson and Jackson grabbed his knife (that he allegedly always
carried with him).

An investigation revealed multiple inconsistencies in
Jackson's story. Jackson and V were not having an affair. When
guestioned, Jackson did not even know V's name. In addition, V's
friends stated that they would have known if V had been seeing
Jackson. Another inconsistency is that no marijuana was discovered
in V's body. Furthermore, no evidence of either penetration or
semen was found in V. Lastly, even if Jackson and V had engaged in
sexual intercourse, V would not have worried about becoming
oueptdel® - |
Also, she was 51 years old at the time of the offense.

A psychiatrist testified ‘for the defense, that Jackson went to
V's apartment with the purpose of raping V. Jackson knocked on the
door, then, realizing it was copen, forced his way in. He testified
that Jackson wanted to rape V, but was unable to perform. He then

erupted into a tantrum and killed V.
Jackson is a 25 year old single male WiIINGEGNGEENED
]

W Jackson worked at a concrete company at the time of the
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offense.

Jackson was charged with own conduct purposeful, knowing
murder, aggravated sexual assault and theft. A notice of factors
was served for: 4(c), extreme suffering, and 4(g) felony factor.
Notice of mitigating factors: 5(a), emotional disturbance; 5(c),
age of D; 5(d4), mental disease; 5(e), duress; 5(£), no significant
criminal history; and 5(h) any other factor were served. On
September 19, 1986, D pled guiltyrto murder and theft. The charge
of aggravated sexual assault was dismissed.

At the penalty trial, both aggravating factors were found. Two
mitigating factors were found: 5(a), D was under the influence of
extreme mental disturbance and 5(e), duress. 5(c) D's age; 5(f),
mental- disease or intoxication; 5{h), no significant criminal
history and any other factor were not found. The jury decided that
the aggravating factors outweighed the mitigating factors. D was
.sentenced to death.

On appeal, the New Jersey Supreme Court reversed the
conviction because Jack~on's plea did not indicate that he
purposely or knowingly intendgd “o cause death. A penalty phase

re-trial is pending. State v. Jackson, 118 N.J. 484 (1990).




Revised 8/5/91
$1227

STATE V. JOHNSON (WALTER)

D had done some carpentry work for V1 and V2, a married
couple. D went back to their house and asked to use the phone. V2
caught D stealing jewelry. D shot V1 in the head and beat V2 to
death with a poker. Jury verdict: murder 8/2/85. Penalty trial.
For both murders, three aggravating factors found: 4c, 4f, A4g.
Two mitigating factors found for V2: 5a, b5h. Death. One
mitigating factor found for Vi: 5h. ULife.

The following facts in quotation are excerpted from State v.
Johnson 120 N.J. 263 (1990).

“On April 30, 1984, Susan Sayer of Pitman received a call from
Vietn 2. (VD
the secretary of the Sewell School. (NS = teacher at the

school and Mrs. Sayer's neighbor, had not reported for work. The
Vs*
secretary had called the $ll house, but no one had answered. She

V2.
asked Mrs. Sayer to check on (NN
Vs’
"Mrs. Sayer went next door to the i@ home. She found the

Vs
P cellar and back doors unlocked. When no one answered her

calls, she entered the house. Beyond the dining room, in the
vickion 4 (V4D V2
center hall, she found the bodies of WS and NN -
"Police Officer Bates and Captain McHenry of the Pitman Police
Department responded t":c') Mrs. Saver's telephone call. 'They
ascertained that the 'Vi were dead, noted a broken vase and a
fireplace poker 1lying near the bc;dies, discovered no signs of
forced entry, and found that the upstairs bedroom had been
ransacked. They informed the prosecutor's office. 120 N.J. at

267.
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"On May lst, Paul Godman, an officer in the Pitman Police
Department, received a call from his nephew, Carmen Cattafi.
Cattafi had read about the murders in the newspaper, and told his
uncle that he knew something about them but was afraid to get
involved. Godman set up a meeting between Cattafi and detectives
from the Pitman Police Department and the Gloucester County
Prosecutor's Office.

"According to Cattafi, he, defendant, and another
acquaintance, Gerald Smith, had spent a couple of hours on the day
of the murders drinking wine at Smith's house in Glassboro. At
approximately 1:00 p.m., defendant borrowed Cattafi's gray bicycle,
saying that he had to get some things that he had "stashed".

"Perhaps two hours 1later, Smith and Cattafi encountered
defendant on the streets of Glassboro. Smith and Cattafi were
driving in Smith's car to Smith's girlfriend's house. Defendant
was riding the bicycle back towards Smith's house. Cattafi noticed
that defendant was splattered with blood. Smith stopped the car
and Cattafi talked with defendant, who suagested that they go to
Camden. Among these friends, "going to Camden" was a euphemism for
buying drugs.

"The threesome headed back to Smith's house, where defendant
washed some of the blood from his face and arms with a garden hose.
He disjointedly explained that he had killed one or more people.
Cattafi, skeptical of dgfendant's assertions, thought it equally
likely that defendant himself had been the victim of a beating, and
that the blood was his own. After "ditching" the bicycle and
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washing up, defendant, along with Smith and cattafi, drove to
Camden to buy heroin.

"Puring the car ride, defendant told his friends more about
the murders. He explained in some detail how he had shot a man and
bludgeoned the man's wife to death. Cattafi remained skeptical
because he believed defendant to be an untruthful person.
Defendant then showed Cattafi some jewelry and cash that he had
obtained during the crime. Both the jewelry and the cash were

stained with blood." 120 N.J.

Johnson was arrested and interviewed by Police. He eventually

confessed, and the substance of his confessionvwas as follows.
3
"[Hle approached the house and saw the il vorking in the

front yard. He identified himself and asked if they remembered him
working on the house before. & said he did remember him.

"They had a brief discussion whether they liked the job done
at the house. The A said they did. At that time Mr. Johnson
told ﬁ his car had broken down. He wanted to use a
telephone to call for a tow truck. He was allowed to go in the
house, [and] use the phone.

"& and Mr. Johnson had a conversation about tools. At

one point they went down into the basement of the house, where Sl

v
@lp showed Mr. Johnson an antique saw he had in the basement.

vi
"GNy then went back outside and Mr. Johnson then went to
the upstairs bedroom and stole some jewelry from the bedroom. B
V2 ¢
P caught him as he was going down the stairs and started to

holler for her husband for help.
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"At that point Mr. Johnson picked up a vase, a ceramic vase
from the foyer area and struck her a few times with it.

"At that point * came in, asked Mr. Johnson what he
was doing, at which point he pulled out a handgun and told Wi
& to lay on the floor.

"He then pulled the trigger on the gun. The gun misfired. He
then p'u.lled the slide back, chambered another round and fired into
L v

"Then he tried to shoot NN - The gun would not
‘operate. He was also out of bullets, so then & was trying
to get to the front door, so he grabbed a fireplace poker and
struck her several times with the fireplace poker." 120 N.J. at
273.

At the penalty phase, in support of mitigating factors, a
defense psychiatrist testified that Johnson grew up with emotional
stress, lacked support, used drugs to cope, did not intend to kill
or cause pain when he entered the home, and was remorseful when
apprehended. .

A doctor specializing in addictive diseases, testified that
Johnson was in the worst stage of drug addiction when the murders
were committed.

A psychologist testified that Johnson was depressed, had a
personality disorder, was in stages of heroin withdrawal during the
murder, had a borderline IQ, had low self-esteem and responds
emotionally to situat‘ions without considering the consequences.

Many other witnesses testified that Johnson was an abused
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child and a good person but for drugs.

Johnson was a 24 year old male. He was educated through the
early high school years. He worked in a family bakery and did
carpentry work in the past but was unemployed at the time of the

murders. He was married and had one son. He and his wife later

separated N

Johnson was charged with two counts of purposeful, knowing
murder, armed robbery, theft, possession of a weapon with the
purpose to use it unlawfully, possession of a weapon without a
permit, possession of a weapon by a convicted felon. At trial,
which was held from July 23 to August 2, 1985, the jury returned
guilty verdicts on all but the last count, which was severed.

At the penalty trial, which was held from August 6 to August
16, 1985, the st;te served the 4(b) grave risk, 4(c), extreme
suffering; 4(£f), escape detection; and 4(g), contemporaneous felony
factor for each murder. The jury found all but 4(b) existed in
both killings.

The defense served, for both murders, mitigating factors 5(a),
emotional disturbance; 5(c¢), age of D; 5(d), mental disease; 5(f),
no significant criminal’ history; and 5(h), any other factor.

The jury found, for V1 only the 5(h) factor and determined
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that the aggravating factors did not outweigh the mitigating
factors beyond a reasonable doubt. With regard to V2, the jury
found the 5(h) and the 5{(a) faciors and unanimously found that the
aggravating factors outweighed the mitigating factors beyond a
reasonable doubt.

Defendant was sentenced to death for the murder of V2, and to
life imprisonment £or the murder of V1. Defendant appealed his
convictién aﬁd SEnténcg'to th;.ﬁéﬁ'bersey Supreme Court. The
Supreme Court’ ruled that Johnson's confessions were illeg5i1§

vy

obtained and were inadmissible. The conviction was reversed and

remanded. State v. Walter Johmson, 120 N.J. 263 (1990). A re-

trial is pending.



Revised 8/6/91
#1329, 3001

STATE V. KISE

D, Co~Dl, Co-D2, and Co-D3 were drinking in V's apartment. D
heard V call D's girlfriend a "slut". D and Co-Dl1 severely beat V
then brought him to the edge of a river. D held V's head under
water, Jury verdict: murder 2/26/87. Penalty trial. Three
aggravating factors found: 4c, 4f, 4g. Three mitigating factors
found: 5Se, 5f, 5h. Death. Trial court vacated death sentence.
New penalty trial. Three aggravating factors found: 4c, 4f, 4gq.
Four mitigating factors found: 5¢, 5e, 5f, 5h. Life.

During the predawn hours of January 1, 1986, Raymond Kise (D),
Anthony Bartholcmay (Co-D1), Patrick Riley (Co-D2) and Rodney
Batchelor (Co-D3) were drinking in (V's) apartment. V lived in an
apartment across the hall from Co-D2 and had invited the Ds up for
a drink when he saw them standing in front of the apartment
building. While V and Co-D3 were in the kitchen making drinks, Co-
D2 stole money from V's bedroom. D and Co-Dl1 sat in the living
roomt and D heard V call D's girlfriend a slut. When V came into
the living room, D punched V in the nose. V went to wash the blood
off and when he returned, Co-D1 attacked V for no apparent reason.

Co-D1 punched V in the chest, kicked him in the ribs and head,
and threw him down two flights of stairs. There is some evidence
that Co-D2 and Co-D3 ca;ried V to a nearby river and placed him on
the beach about 15 - 20 feet from the water's edge. Co-Dl claimed
that he and D then agreed that the "best thing to do" would be to

kill V because V could identify them as his attackers. D and Co-Dl1
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went to the beach where they found V calling for help, not knowing
where he was and unable to walk. Co-D1 then kicked and punched V
until V stopped calling for help; D and Co-Dl1 carried V to the
river's edge, where Co-Dl1 claims D held V's head under the water
until V drowned. D claims he left Co-D1 and V on the beach
approximately 15-20 feet from the water's edge, while Co-D1 was
kicking and beating V.

D walked back to the foot bridge where he found a third party.
When Co-Dl arrived at the foot bridge, he said, "I ought to kill v
for getting blood on my pants." Co-D2, D and third party returned
to V's apartment and stole some of V's property. Co-D2 told D not
to say anything about the incident and D agreed. While D was
driving home, he saw Co-Dl1 running across the foot bridge in the
direction of V. After leaving V at the river, the Ds ransacked his
apartment and stole various items.

On January 3, 1986, V's apartment was found by V's landlord to
have been robbed. D, Co-D1l, Co-D2 and Co-D3 were held responsible
for the robbery.

On January 7, 1986, V's frozen body was discovered in the
Delaware River. The medical examiner attributed V's death to
"drowning: freshwater type and complicating multiple blunt force
injuries of the face and skull," and found that V died "reasonably
soon after being injured."”

On January 8, 1986, D learned that the police wanted to talk
with h.m. D turned hiéself in and confessed to the robbery and

punching V in the face one time.
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. D is 23 years old and weighs 140 pounds. He dropped out of
school in the eleventh grade.

L . ]
L . ]

D was charged with three counts of own conduct purposeful,
knowing murder, two counts of kidnapping, two counts of robbery and
one count of conspiracy. D identified Co-Dl as the main aggressor
and was placed in a cell with W1. W1l later testified that D spoke
about the incident and told W1 that he was afraid that the police
would find a pair of blood stained sneakers in his car. Later, the
police did find the sneakers in D's car.

Wl also testified that D approached him for legal advice on
how to beat the charges against him. D told W1 that he and the

. other Ds beat V up and stole money. D told W1 that he was very
involved with the beating and that it was he who held V under the
water. (W1 was in jail on a robbery charge for which he had
received 20 years, with 7% years parole ineligibility. In exchange
for his testimony} Wl's sentence was reduced to 10 years, with a 5
vear minimum.

W2, another jailhouse informant, testified that D told him
that he had kicked V a few times and held V under the water to make
sure he was dead. W2 further testified that about 2 weeks after D
made that statement to him, D approached him again and offered him
$400 to forget what he had said and to say that it was Co-D1 who

‘had held V's head under 'the water.
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D was tried before a jury from January 26 1987 to February 26,
1987, and was found guilty one count of own conduct purposeful,
knowing murder and of all kidnapping, -robbery, and conspiracy
charges..: The penalty phase was conducted on March.2 and 3, 1987.
The State served aggravating factors 4(c), extreme suffering; 4(f),
escape detection; and 4(g), contemporanecus felony. All were
charged to and found by the jury. The defense served mitigating
factors 5(c), age; 5(e), duress; 5(f), prior history; and 5(h), any
other factor. 5(e), 5(f) and 5(h) were found by the jury. The

- jury also found that the aggravating factors outweighed the
mitigating factors beyond a reasonable doubt. D was sentenced to
death.

On April 27, 1987 the trial court vacated D's death sentence
and granted a new penalty phase trial because of error in the

charge on aggravating factors in conflict with State v. Ramseur,

106 N.J. 123 (1987). A new penalty phase was held on May 20 and
21, 1987. The State served aggravating factors 4(c), extreme
suffering; 4(f), escape detection; and 4(g), contemporaneous
felony. All were found. The defense served mitigating factors
5(¢), age; 5(e), duress; 5(f), prior history; and 5(h), any other
factor. Mitigating factors 5e, 5f, 5h, were found to exist. The
court was not convinced that the aggravating factors outweighed the
mitigating factors. D was sentenced toc life jmprisonment, with a
thirty year period of parole ineligibility, on May 29, 1987.

D's sentence wis és follows: the felony murder merged with

the murder. The second kidnapping count merged with the first. On
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one kidnapping count D was sentenced to 25 years with 10 years
parole ineligibility to run consecutive to the murder sentence.
The second kidnapping merged with the first. On one robbery count
D was sentenced to 20 years to run concurrent to the kidnapping
sentence. The second robbery merged with the first. On the
conspiracy count, D was sentenced to 10 years with 4 years parole
ineligibility to run concurrent with the kidnapping sentence. In
an opinion dated October 22, 1990, the Appellate Division affirmed
D's conviction.

Co-Dl's case proceeded as a capital case but he was acquitted
of own conduct murder and convicted only as an accessory. Co-Di
was sentenced to a life term with 30 years parole ineligibility,
for murder, a 20 year consecutive sentence with 10 years parole
ineligibility, for robbery and a concurrent 5 year sentence with 2%
yvears parole ineligibility, for conspiracy.

Co-D2 pled guilty to robbery under a plea agreement in which
he testified against Co-Dl1 and Co-D3. Co-D2 testified that Co-Dl1
punched and kicked V, then dragged V to the stairs while D held the
door open. Co-D2 further testified that D and Co-Dl1 ran when a car
came, and that Co-D2 and Co-D3 carried V over the footbridge while
V pleaded for mercy. Co-D2 and Co-D3 took V to the water's edge
and left him there.

Co-D2 also testified that after the incident, Co-D1 told him
that he was worried that D would talk to the police and that if he
(Co-D1) "went down", D was going with him.

In an opinion dated July 3, 1990, the Appellate Division
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remanded the case against Co-D2 for dismissal of the indictment
because the prosecutor improperly presented D's oral statement to
a grand jury in a breach of agreement not to use the statement.
Co-D3 was indicted for 2 counts of first degree murder, 2
counts of kidnapping, 2 counts of robbery and 1 count of

conspiracy. He was convicted on all counts.
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Revised 8/5/91
#1337, 3018

STATE V. JAMES KOEDATICHE (I)

D kidnupped V from a shopping mall, sexually assaulted her,
then stabbed her 2 times in the chest. Jury verdict: murder
10/26/84. Penalty trial. Two aggravating factors found: 4a, 4g.
No mitigating factors found. Death. Re-trial, penalty phase.
Four aggravating factors found: 4a, 4c, 4f, 4g. One mitigating
tactor found: 5h. Life.

The following facts in quotations are taken from 112 N.J. 225

(1988):
~the. vickven (V)
"In November 1982, SN was an eighteen-year-old

senior and a cheerleader at Parsippany Hills High School. She was
employed part~time at the Surprise Store in the Morris County Mall.
She was last seen alive at approximately 9:30 PM on November 23,
1992, shortly after she left work as she walked toward her car in
the parking lot of the Morris County Mall. Two days later on
Thanksgiving Day, November 25, 1982, the police discovered her body
floating face~down in a water retention tank lo&:ated in a wooded
and secluded area of Randolph Township. GIlANEREE had been
stabbed several times, receiving a wound to the chest, which caused
her to bleed to death. Medical evidence submitted at trial
indicated that é had been the victim of a sexual assault. Other
medical evidence established that she died approximately three to
four hours after she left the mall." 112 N.J. at 232

"Barbara Horwath left the Kodak Jewelers a few minutes earlier
than & had left the Surprise Store. Like B, she walked out

of the main exit straight to the back lot; she walked with three



other employees, gradually splitting up until she remained with one
colleague, Debby McLain. They stopped to chat for five minutes.
while they were talking, Barbara noticed in front of them a
greenish blue vehicle, with a vinyl rcoof and what she described as
putty marks on the driver's side. The driver's side window was
down four inches, and she could see the driver in profile. His
eyes were "dark," his hair curly and "light, light colored blond,
curly hair," and his nose was “pointy." At one point, the driver
turned toward them, Barbara could see dark markings on the sides
of his nose and under his eyes. His nose was "prominent," his hair
was shoulder-length, and she saw "gold around the collar.”
Barbara said goodnight to Debby McLain, then walked past the
car 'she had observed; she saw six rear lights, three on each side,
and identified the car as a Chevy similar to her sister's Chevy
BelAir. She got into her car and drove down toward the Malli. As

v
she left, she saw @ walking "up the parking lot' toward her

car." 112 N.J. at 234

\IS"On Thanksgiving Day, November 25, 1982, the police found
@ body in the center holding tank in the area known as "01ld
Mendham Water Works," located in Randolph Township. The holding
tanks are made of cement and are in a very isolated area surrounded
on three sides by woods. Combs Hollow Road is located about 100
vards to the west of the holding tanks with a dirt road actually

leading to the tanks. A bridge separates Combs Hollow Road and the
]

dirt road.

\V4
When discovered in the center holding tank, @l was wearing



the same panties, sweater, skirt and cowboy boots she had worn two
days earlier when she was last seen. Cut hair was found around the
body as well as on the ground outside\f%e tank. There were blood
stains on the sides of the tank. @AM ring was found on the
ground near the center tank and her wristwatch was found in the
holding tank. A kidney shaped pool of blood eighteen inches long
and nine inches wide was found on the sandy ground near the tank.
A trail of blood led from the kidney-shaped pool to the wall of the
holding tank to t%? right hand corner of the center tank. The
police removed @GR body from the water.

Dr. Fredrick L. Roddy, First Assistant Medical Examiner of
Morris County, performed the autopsy. Dr. Roddy found a long open
gash on the left side of the victim's head, an L-shaped wound to
the vietim's right shoulder, and "short injuries at the base of the
victim's neck. The victim's left ear had been severed leaving a
deep wound that, in Dr. Roddy's view, would not have caused death
but would have prevented the victim £rom holding her head straight;
this wound extended through all of the victim's soft tissue to the
spinal column. There was a short laceration at the base of the
victim's nose, and two severe chest wounds, one penetrating four
and a half inches, the other penetrating more than seven inches;
through the victim's lungs and to her back between the ninth and
tenth ribs. Dr. Roddy concluded from the structure of theses
wounds that they were caused by a single-edged knife held
perpendicular to the victim's chest; he hypothesized that the knife

was inserted, causing the four and half inch wound, then partially
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withdrawn, then thrust in deeply, causing the seven inch wound.
The victim had defensive wounds on her right hand, as though she
had attempted to grasp the blade of the knife. There were also
abrasions and bruises on the victim's left thigh and lower left
arm, consistent with her having been dragged over the retention
tank wall. 112 N.J. at 234;235. Vv

"In his internal examination of (MR, Doctor Roddy
also took swabbings of her oral cavity, vagina, and rectum, and
made twelve slides from these swabs. He kept and examined six
slides and sent the rest to the Medical Examiner's office in
Newark. Sperm was found in the vaginal slides, which indicated
that ‘ had sexual intercourse before her death. Dr. Roddy found
no presence of sperm on the rectal slides. Dr. Robert Goode, the
State Medical Examiner, examined the six slides that Dr. Roddy sent
to him. He concurred with Dr. Roddy's finding of sperm in the
vagina and estimated that intercourse occurred within twenty-four
hours of rleath, His examination revealed, however, that sperm was
present in the rectal slides a well. ©n the basis of the autopsy,
Dr. Roddy concluded that the victim."bled to death and the cause of
the bleeding was the stab wound in the right chest" (i.e., the
seven-inch stab wound). 112 N.J. at 236

"W/s— killing was followed two weeks later by the

onorkrr vichm -l
abduction and murder of w on

December 5, 1982.%* As of January 15, 1983, no suspect had been

1]

*Mr. Koedatich was ultimately convicted for the murder of EER
SN On January 5, 1983, there was a shotgun murder of twenty-
seven-year-old QA in Parsippany. No one has been tried for

21



Vs R other vichims

arrested or charged wich either AR or @M nurders.

The defendant was a suspect in neither case." 112 N.J. at 238

"Defense counsel commenced the penalty phase by attempting to
waive the jury. The prosecutor would not consent, however, so in
accordance with Sec. c(1l), the application for waiver of the jury
was denied. Defense counsel then presented a signed statement by
defendant in which defendant made clear that he wished no
mitigating actors to be presented on his behalf during the penalty
phase. He also expressly requested to be executed within sixty
days of beirg sentenced to death, if in fact he were so sentenced.
By making such a request, defendant was attempting to waive his
right to appeal his conviction. Defense counsel followed his
client's instructions. At the sentencing trial, therefore, defense
counsel made no opening statement, presented no evidence of
mitigating factors, and made no closing statement to the jury. The
trial court informed the jury that defendant was entitled to remain
silent throughout the proceeding -and that the State still was
obliged to prove its case." 112 N.J. at 248

On January 16, 1983, defendant (D), James Jerald Koedatich.
reported to the police that he had been driving home when he was
pulled over by a car with a flashing blue light and that the driver
of the car stabbed him. D's car was taken to the police garage
where it was inspected for any evidence. While a detective was

inspecting D's car, he noticed that its tread pattern was similar

the murder of NN .



*ﬁivﬁwr

to the impression made at the -scene of the abduction of N
Ay Niehwn,

A search warrant was obtained for D's car. Police took the
car to a State Police Laboratory for extraction of possible fiber
and foam evidence. The seat cover and carpet were taken to the
Federal Bureau Investigation Laboratory in Washington, D.C., for
analysis.

On January 19, 1983, police arrested D for the murder of V.
The State did not charge D with V's murder until December 15, 1983
when fiber evidence, which proved that V had been in D's car only
hours before she was murdered, was found. The evidence revealed
that, at some time after 9§35 p.m. on November 23, 1982, D had
kidnapped V from a shopping mall.

D is a 34 year old male who has worked as a superintendent and

a gas station attendant. He has a ninth grade education Wkl

13
On December 15, 1983, D was charged with own conduct murder,

felony murder, kidnapping, aggravated sexual assault, unlawful



possession of a weapon and possession of a weapon for an unlawful
purpose. On October 26, 1984, D was convicted on all counts.

The State served aggravating factors 4(a) prior murder, 4(c)
extreme suffering, 4(g) contemporaneous kidnap, sexual assault and
4(f) escape detection.

At the penalty trial, the jury found unanimously that two
aggravating factors existed: the prior murder conviction factor,
(4a) and the murder in the course of kidnapping/sexual assault
factor (4g). The defense served the 5(h) "any other" mitigating
factor. It was not found by the jury. The court sentenced D to
death.

On January 11, 1985, the trial court imposed a 30 year prison
term with a 15 vyear period of parole ineligibility on the
kidnapping count, and a concurrent 20 year term with 10 years of
parole ineligibility for the aggravated sexual assault, the
sentence to run consecutively to the sentence for murder.

The court merged all other counts into the mur&e;, kidnapping
and aggravated sexual assault counts.

On August 3, 1988, D's death sentence was overturned due to
error in the trial court's penalty phase instructions. State V.
koedatich, 112 N.J. 225 (1988).

In the re-trial of the penalty phase, the jury found all four
of the aggravating factors (4a, 4c, 4f, 4g). The mitigating factor
served was 5(h) any other factor, including D's childhood trauma,
failure of treatment, and the fact that D would spend the rest of

his life in prison. The jury found only the childhood trauma
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factor and; during the weighing process, could not agree so the .

penalty imposed was life imprisonment.
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Revised 8/6/91
#1453

STATE V. LODATO

D had raked leaves for V in the past. D went to V's house and
asked for a drink of water. V let D in. D sexually assaulted then
bound V. D then stabbed and slashed V, torturing her before
stabbing her in the heart. Murder plea 7/6/84. Penalty trial.
Two aggravating factors found: 4c, 4g. Two mitigating factors
found: 5a, 5d. Death

Victim (V) was 38 R

On December 10, 1982, defendant (D), Benjamin Lodato, male,
age 33, left his parents' home and walked to V's home. D had raked
leaves for V some weeks before. He asked her for a drink of water.
She let him in. While in the kitchen, he took a large knife from
a cabinet. He accosted V in the living room, forced her upstairs,
tore off her clothes and raped her. He then permitted V to put on
a robe and took her dowhstairs. In the living room, he forced her
to lie face down on the couch, then bound her with an electrical
cord and gagged her. He rolled her over onto her back and
proceeded to stab and slash her. According toc D, he left the house
and was walking down the'street when he heard a crash. D turned
around and saw V with her head through a window she apparently had

broken. D said that V yelled, then collapsed. He ran off.



The medical examiner, (W1l) said that V's wounds were such that
she could not have arisen after she had been stabbed. He said that
the window, which had been broken from the inside, must have been
shattered during a struggle.

In any event, D ran off and hid in the woods for the balance
of the day, then returned to his parents' home.

V's body was discovered about 2:30 P.M. by her son when he
returned home from school. V's body was slumped near the broken
window, on the floor near the door. The body was covered in blood
'from numerous knife wounds of the chest down to the upper thigh.
Wl testified that V had been stabbed twice in the heart, each of
which by itself would have been fatal. He said V suffered nine
deep and seven superficial slash wounds elsewhere in the chest,
stomach and thighs, and that, because they bled, the slashes were’
inflicted before the fatal stab to the heart, indicating torture.
V also had bruises consistent with a beating by blunt instrument or
fists.

The knife used in the attack was found in the living room.

R  suspicion quickly fell
on D. D was arrested at the home of his parents shortly after 10
P.M. the day of the murder. After several hours of questioning, he
confessed.

The grand jury indicted D on February 9, 1983 for murder and
the lesser included charge of felony murder.

D subsequently pleahed guilty to the charge of murder, and

judgment was entered on July 6, 1984.



. At the time of the homicide, Benjamin Lodato (D) was 33 B
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D was charged with and convicted ofmurder and sexual assault.

At the penalty phase, which was held from July 7 to July 12, 1984,
defense offered testimony --about D's ‘mental status and family
history. D's parents were mentally defective and his three
siblings are also retarded. Intelligence tests‘'showed him with an
I.0Q. fanging from 53 to 68. An I.Q. of 70 is considered the bottom
end of normal; the tests indicated his retardation ‘was modest to
moderate. He cannot read and can write only a few words. His
arithmetic ability is limited to addition of single digit numbers.

At .the penalty phase the State served aggravating factors
4(c), extreme suffering; 4(g), that the murder was committed in the
course of, a felony, and 4(f), that the ‘murder was’ carried out to
evade apprehension.

The jury found two aggravating factors offered by the state:
(4)(c), and (4){(g). They rejected the contention thatthe murder
was carried out to evade apprehension. The defense served four

'

mitigating factors: D was under extreme emotional disturbance,

(5)(a), and.D. vw~= unable to understand or control’ his conduct,

@9



(5)(d), age, (5)(c), and any other factor, (5)(h). The jury found
5(a) and 5(4).

The jury found that the mitigating did not outweigh the
aggravating, that they were in equipoise. The judge thereupon
sentenced D to death.

The New Jersey Supreme Court following the decision of State

v. Biegenwald, regarding the weighing of aggravating and mitigating

factors, remanded the case to the trial court for resentencing.
The death sentence was commuted to a sentence of life imprisonment.

State v. Lodato, 107 N.J. 141 (1987).
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Revised 7/29/91
#1459

STATE V. LONG

D stole his cousin's gun and attempted to sell it to non-
decedent victim (KDV). When NDV refused to buy it, D shot NDV one
time in the neck. D then robbed a liquor store and shot the clerk
(V) in the chest. Jury verdict: Murder 10/18/85. Penalty trial.
One aggravating factor found: 4g. Two mitigating factors found:
5£, 5h. Death.

The following facts in quotations are excerpted from State v.
Long, 119 N.J. 439 (1990).

"The case has a very complex trial record but a very simple
factual scenario. On December 11, 1982, a gunman clad in a red

“+he vien (V)
baseball jacket, wielding a silver revolver, shot to death SN
SN, the night manager of the Holiday Liguor Store. There was
‘a single bullet to the chest. There were not witnesses to the
killing itself. There was one witness on the street who identified
Ronald Long as being in the vicinity of the liquor store around the
time of the crime.

"Earlier on the same evening, a similarly=-clad gunman with a

Non-decedent vichim (WDV)
silver pistol had shot NNNNSEENMBENEE =t an apartment within
walking distance of the Holiday Liquor Store. Several witnesses
linked Ronald Long to the first shooting. If the same gun were
used in the two crimes, Long would be a prime suspect. Ballistic
tests proved that the same type of gun was used in both crimes.
There was overwhelming evidence that defendant had access to such
a gun, which was owned by his cousin, Harold Long. A major trial

NDV
issue, then, was whether it was correct ¢ try the SFEERNR and
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liquor-store crimes together. A final wrinkle to the case was that
a third holdup and shcoting had occurred that same night with a
perpetrator using the same type of revolver. The victim of this
crime did not identify Ronald Long as the gunman.

"The trial was set against this general background. The State
alleged that Ronald Long had perpetrated the first two crimes. It
gathered scientific and testimonial evidence in support of those

contentions." 119 N.J. at
NV
"GN tcstified that he and defendant were friends who
NV
had met through defendant's brother Joseph. NN said that

defendant came to his apartment about 6:00 p.m. on December 11, the
NDYV
night of the crimes, asking to borrow money. SN refused.
NDV
S then took defendant to Helen Thompson's apartment.

While they were at Thompson's apartment, a man named Oliver Johnson
NDvV NDV s

stopped by. Johnson and WHENERIAES recturned to NEEEEEEED
apartment, and defendant joined them shortly tlLereafter. After
Johnson left, defendant again asked to borrow money. When
& refused, defendsnt showed him a handgun and asked him if
he wanted to buy it. A got up to take the trash out. As
he was walking down the hall, he was shot in the neck, behind the
left ear. The defense contended that &. had been shot by
another person, a fact he did not want to disclose to the police.
& gave conflicting stories to the police. He told the
examining physician that, he had fallen down and struck his head.
He repeated that story to the police and said nothing about

defendant having shot him. He later said that a man named Jerome
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Finch had shot and mugged him outside of his apartment between 9:00
and 11:00. He eventually told J_’he detectives that defendant, not
Finch, had shot him. & credibility was questioned
because of his drinking habits and other behavior traits and other
witnesses contradicted his testimony." 119 N.J. at ____ .

"A key witness was Oliver Johnson, who told the jury that when
he went to Helen Thompson's apartment, he saw a black male whom he
had never seen before. Later, in & apartment, he
noticed a red baseball jacket handing on a chair. A told
him that the jacket belonged to the other male.... He said he had
been at a bus stop about 8:10 p.m. when he saw the "other man" walk
past him wearing a red baseball jacket and cap....

"Johnson gave various conflicting statements to the police,
but at the time of trial he claimed he was positive that when he
saw defendant's picture in the paper, he made the identification in
his own mind." 119 N.J. at _____ .

"Johnson testified that the man with the red jacket passed him
at the bus stop at 8:10 p.m. It was a ten-minute walk from that
spot to the Holiday Liguor Store where h was shot.
Thus, if the man whp passed Johnson also shot ‘,*, the shooting
could have occurred no earlier than approximately 8:20 p.m.’
Another witness, who arrived at the scene and called the police,
estimated the time of the murder between 8:00 and 8:30 p.m. The
police found that * had been shot in the chest. A single
bullet pierced the liver and pancreas and came to rest near the

spinal column. The medical examiner determined that excessive
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blood loss caused the death. The owner of the liquor store
established that the lottery machine had been closed as of 8:20
p.m. and the receipts of $795 were missing. There were no
fingerprints at the scene. An empty shell case was on the floor."
119 N.J. at .

"Shortly before trial, Harold Loxng's mother, Herron Pate, told
an Atlantic City detective that on Christmas night 1982 defendant
had confessed the murder~to her. She had previously furnished the
police with his whereabouts. She explained that the subject of the
confession came up by accident while she and the detective were at
an airport shortly before trial. She denied that her last-minute
revelation was an attempt to save her son, Harold, who was
defendant's cousin, from an investigation of his involvement." 119
N.J. at ____ .

Another witness at the scene before the shooting, and a jail
inmate who met defendant in jail, gave conflicting testimony.

"The defense célled. many witnesses to prove defendant's
character. His friends described defendant as the leader of his
family after his father left when defendant was only ten. Various
character witnesses asked the jury to spare defendant's life, but
the court sought to restrain such direct appeals to the jury.
Defendant's mother said that defendant was the one member of the
family whom the others could count on for help after her separation
from defendant's father., Defendant had served eighteen months in
the Marines. He had been civic-minded. The defendant sought to

prove a lack of significant prior criminal zctivity. To rebut that



. evidence, the State introduced evidence of four offenses, including
testimony from a purse-snatching victim from Philadelphia." 119

N.J. at .

Long is 24 years of age and, when discharged from the military

because of a disability, went to work in the Merchant Marines.
]
L
Long was charged with theft, possession of a handgun without
a permit, possession of a handgun for an unlawful purpose,
aggravated assault, armed robbery, purposeful, knowing murder,
felony murder, other counts of unlawful possession of a handgun and
. possession of a handgun for an unlawful purpose, attempted unlawful
disposition of a firearm, possession of prohibited ammunition,
attempted murder and armed robbery. A noctice of factors was served
for the 4(g) contemporaneous felony statutory aggravating factor.
In a capital trial held from September 30 to October 18, 1985, Long
was found guilty on all counts. At the penalty trial, held on
October 23 and 24, 1985, the jury unanimously found that the
aggravating factor existed. The jury was charged on mitigating
factor (5c) age of D, (24), 5(f) no significant history of criminal
activity, and 5(h) any other factor relevant to D's character or
the circumstances of the ?ffense. The jury was divided on the 5(f)

and 5(h) factors, and did not find the 5(c) factor to exist.

. The Jury unanimously found that the aggravating factors
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outweighad the mitigating factors beyond a reasonable doubt.
D was sentenced to death on the capital murder count, and a
total of 61} year imprisonment with a 30 year and 1 month parole

ineligibility period on the remaining counts.

On appeal, the New Jersey Supreme Court overturned D's
conviction because of the failure of the trial court to instruct
the jury that they must find that D purposely or knowingly intended

death as opposed to serious bodily injury. State v. Long, 119 N.J.

439 (1990).
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7/24/91
#1529

STATE V. MARSHALL

Co-D1l, an acquaintance of D, put him in contact with Co-D2, a
private detective, to arrange investigative services. D
subsequently agreed to pay Co-D2 $65,000 to kill SNVWENNR V, so
that D could collect over $1 million in life insurance and be free
to live with his paramour. On September 7, 1984, as planned, D
pulled his car into a highway picnic area, feigning car trouble.
V was shot twice in the back while asleep in the car, and D was hit
in the head to simulate a robbery. Co-D2 claimed the actual
shooting was done by Co-D3. Jury verdict: murder 3/5/86.
Penalty trial. One aggravating factor found: 4e. Two mitigating
factors found: 5f£, 5h. Death.

The following facts are excerpted from State v. Marshall 123

N.J. 1, (1991).

"The State's case against defendant was weighty and
compelling... The State proved and Marshall acknowledged his long-
standing extramarital relationship with Sarann Kraushaar, which had
developed to the extent that both contemplated leaving their
respective spouses and 1living together. Marshall had taken
preliminary steps toward renting a house in Beach Haven West for
that purpose. It was also uncontested that Marshall had
substantial debt, including a $128,000 home~-equity 1oa1;1 and short-
term bank debt in excess of $40,000. The State's proofs suggested
a connection between Marshall's indebtedness and the large amount
of life insurance he concededly maintained on the decedent, in
excess of one-million dollars at the time of her death. Several of
the policies had been acquired within months of the homicide, and
Marshall and decedent were examined for an additional policy on the

+he wicrum's (\5)
morning preceding HElE death ... 123 N.J. at 28.
"The testimony of co-defendant, Billy Wayne McKinnon, was the

most incriminating evidence against Marshall. McKinnon was a
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former sheriff's officer from Louisiana who was referred to
Marshall by co-defendant Cumber, whom Marshall had met at a party
in New Jersey in May 1984. Marshall conceded that he had hired
McKinnon tc? investigate V—’ in order to determine whether she
knew of his relationship with Kraushaar and to attempt to account
for several thousand dollars in casino winnings Marshall had given
Y-. Marshall admitted that he had met with McKinnon at least
twice in Atlantic City, the last meeting occurring at Harrah's
casino on the night of the murder. Marshall also acknowledged that
he paid McKinnon $6,300 for his investigative services, without
receiving any work product, and that the last payment of $800 was
made in cash at Harrah's on the night of the homicide.

"McKinnon testified that Marshall hired him not to investigate
V— but to kill her. He testified that Marshall had paid him
$20,000 or $22,000 prior to the murder, that an additional $15,000
was supposed to have been available for him in Marshall's pockets
at the scene of the homicide, and that $50,000 more was to be paid
to him out of the insurance proceeds.

"McKinnon testified that the Cyster Creek Picnic Area had been
selected with Marshall's concurrence as the crime scene. By
prearrangement, Marshall was to feign car trouble on the way home
from Atlantic City and pull into the picnic area on the pretext of
checking to see what was wrong with his car. According to
McKinnon, he had droppeq off co-defendant Thompson at the picnic

area before the Marshalls arrived and then had driven back to the

toll plaza just south of the picnic area to await their car. He



testified that the prearranged plan was for Thompson to hit
Marshall on the head without seriously injuring him, and then to
shoot and kill ﬁ" 123 N.J. at 28-29.

According to the Supreme Court's opinion the earliest evidence
of the Marshall's premeditation occurred in 1983. “According to
Investigator Mahoney's report of the Kraushaar interrogation, she
told police of a conversation with Marshall prior to Christmas in
1983 in which, while discussing his financial difficulties,
Marshall had observed that '“the insurance on ‘ would take care
of his debts" and that he "wished she wasn't around." The report
indicates that Marshall had asked Kraushaar whether she knew "of
any one who could take care of it." Kraushaar had responded by
identifying an individual who had been "in trouble with the law,"
but had stated that she "never wanted to be involved with him if he
could do anything like that to V_.“ 123 N.J. at 36.

The planning commenced seriously however in June of 1984 when
McKinnon met Marshall in Atlantic City. "Marshall arrived at
McKinnon's room at noon the next day. McKinnon testified that he
"patted him down" to check for weapons or recording devices.
According to McKinnon, Marshall began talking about an
investigation of @v—, ... 123 N.J. at 42. |

"McKinnon testified that after 15 or 20 minutes Marshall told
him that "what he really wanted to do was to get rid of *."
McKinnon asked what he m?ant, and testified that Marshall replied,

"I want her killed, done away with." Responding to McKinnon's

question, Marshall suggested that the murder could take place that
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evening at the Rams Head Inn where the Marshalls had dinner
reservations, or after dinner at a place on Route 30 called the
Porthole. McKinnon testified that he informed Marshall that he
would not kill i, but could get someone else to do it.

"They then negotiated a price for the homicide. According to
McKinnon, after asking for $100,000 he agreed to accept $65,000.
McKinnon had already received $5,000, and Marshall agreed to pay an
additional $10,000 in advance and $50,000 out of the anticipated
insurance proceeds ... 123 N.J. at 43. McKinnon stated that after
looking at those "places" =--apparently referring to Rams Head Inn
and the Porthole--he returned to Atlantic City.

"McKinnon testified that Marshall called him at his room the
next morning to ask "why the job wasn't done." Although McKinnon
testified that he had no weapon with him, he told Marshall that he
had only a shotgun and would have to return to’'Shreveport to get
what he needed. McKinnon left Atlantic City on June 19th." 123
N.J. at 43-44.

Marshall then sent numerous messages seeking to get the job
done. Eventually they arranged to meet again in Atlantic City on
July 19th. "According to McKinnon, Marshall expected that the
homicide would occur that night, and described to McKinnon an all-
night restaurant at which he would stop on the way home from
Atlantic City. McKinnon testified that Marshall told him he would
park behind the restaurant and leave the car, ostensibly to use the
restaurant's bathroom. He said he would attempt to leave the car

doors unlocked but that Ul would probably lock them after he



left ...

"McKinnon testified that he ... had a pistol in his car. When
he arrived at the restaurant, he observed several police cars
parked in front. He waited 30 or 40 minutes, but Marshall did not
arrive. McKinnon returned to the motel. He and Gentry left New
Jersey for Shreveport the next morning." 123 N.J. at 45.

Marshall again urged in numerous messages that McKinnon should
do what he had been paid to do. "McKinnon next heard from Marshall
through Cumber, who informed him that Marshall had said there would
be an "extra $15" for McKinnon if he would do the "job" before
Labor Day. McKinnon testified that he assumed Marshall meant
$15,000, and told Cumber he would try to do it ... 123 N.J. at 46.
According to McKinnon, Marshall told him that he would be going to
Harrah's that night, but asked McKinnon to meet him at 11:30 that
morning in the parking lot of the Roy Rogers service area just
south of Toms River. McKinnon testified that he and Thompson drove
to the service area, arriving about noon. Thompson remained in the
car. McKinnon walked to the north end of the parking lot and found
Marshall there. According to McKinnon, he and Marshall then drove
southbound on the Parkway in Marshall's car to check out possible
sites for the homicide. After McKinnon rejected two other
locations, Marshall drove into Oyster Creek Picnic Area and
McKinnon said that it was satisfactory. They returned to the
service area. McKinnon ésked about the extra $15,000 and Marshall
said it would be in his pocket that night ..."

"McKinnon testified that he met Marshall at about 9:30 that



ovenlng outside of Harrah's. I!t Marshall's request McKinnon
returned to him the pictures of l— and of their residence that
Marshall had given him when they met in June. Marshall told
McKinnon they would be leaving Harrah's arcund 12:00 or 12:30.
According to McKinnon, he and Thompson ate dinner, later stopping
at a hardware store to buy a pair of rubber gloves. McKinnon
stated that he had with him a .45 caliber colt pistol, Army
special, from which he had eliminated any fingerprints by wiping it
down. 123 N.J. at 47.

"McKinnon testified that he dropped Thompscon off at the picnic
area between twelve and twelve-thirty. Because it was cold, he
gave Thompson one of his knit shirts to wear. McKinnon then drove
southbound on the Parkway, exited, reentered the northbound lane,
and waited for the Marshalls at the toll plaza. When they passed
. him, he delayed about two minutes and then drove northbound and
entered the picnic area. He saw Marshall's car parked with the
passenger door open and Marshall lying on the ground at the rear of
the car. Thompson got into the car, put something on the floor,
then got out and ran to the right rear tire of Marshall's car.
McKinnon testified that he saw Thompson "squat down" and then heard
air "hissing out" of the tire. Thompson reentered the car and thef
drove out of the picnic area onto the Parkway southbound ldnes."
123 N.J. at 48.

The state trooper r?sponding to the call, based on a report by
people Marshall hac\l/ flagged down to repert the incident testified
that he "saw QMR lying face down across the front seat,



both arms under her, and her head near the steering wheel. Mathis
checked for a pulse but found none. The victim did not appear to
be breathing ...

"Other police officers soon arrived at the scene,...
Specifically, they found Marshall's wallet on the ground near the
passenger door. The right rear tire was flat and had a clean one-
inch cut on the upper sidewall. There was a puddle of blood on the
ground to the rear and right of the car. The glove compartment and
. trunk of Marshall's Cadillac were closed ..." 123 N.J at 31.

"An autopsy performed on the victim revealed two entry bullet
wounds on the mid-portion of the victim's back. The wounds were
“very close together," about three millimeters apart. There were
two corresponding exit wounds on the front of the chest, one near
the collar bone and the other on the left breast. There was also
. an entry and exit wound, described as a superficial grazing wound,
in the medial or inner area of the left forearm. There was also an
entry wound without an exit wound in the left forearm, the bullet
having been lodged in the rear of the forearm and protruding
slightly through the skin. Based on the close proximity of the two
entry wounds in the back, the pathologist who performed the autopsy
expressed the opinion that two shots had been fired in succession
and at very close range. The pathologist removed the bullet
protruding from the left forearm during the autopsy. He identified
it as a .45 caliber bullet, and indicated that it had entered the
victim's back, passed tﬁrough the chest, and lodged in the left

forearm. The other bullet, following a similar course, had passed
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through the left arm. The pathologist determined that when the
shooting occurred, the victim was lying down with her left arm
under her body. The cause of death was "massive hemorrhage due to
laceration ... of the left lung and the main artery of the chest."
123 N.J. at 33-34.

There was testimony that the victim had hired a private
investigator and was aware of the affair between Marshall and
Sarann Krausharr, but continued to cook, clean, and sleep with the
defendant. Vv

Marshall told police that NN vas killed by unknown
assailants who struck him on the head, renderiing him unconscious,
and then robbed him when he stopped to check a flat tire. Contrary
to Marshall's story, a forensic chemist subsequently found no
marking on the tire or rim that indicated that the car had been
driven while the tire was deflated or semi-deflated.

Later that day police questioned Sarann Krausharr, who told
them of Marshall's desire to be rid of Illg;lll, of the money
Marshall gave her, and their plans to move in together.

On September 27, 1984, police searched a motel where Marshall
was staying. There they seized an envelope Marshall sent to an
attorney. Inside was an audio cassette tape, with a recording of‘
Marshall discussing his relationship with Sarann Krausharr, his
need to get out of debt, the hiring of co~-defendant Billy Wayne
McKinnon to "investigate“‘ w_, and his intent to commit
suicide berause he feared being indicted and tried despite being

"innocent".



On December 15, 1984, Billy Wayne McKinnon promised to testify
against Marshall in exchange for a maximum five year jail term on
a plea of gullty to conspiracy to commit murder. Prior to his
arrest Marshall was an issurance broker and estate planner, who
became engaged to NN during their senior year of
college. Marshall had a good reputation in his community as a law

abiding citizen. Marshall was involved in many charitable,

community and business organizations. SNSRI
SN Marshall has no prior criminal record.

Marshall, Robert Cumber, Billy Wayne McKinnon and Larry
Thompson were all charged in the same indictment. This indictment,
filed on January 10, 1985, charged the defendants as follows:
Count 1 charged all four defendants with conspiracy to murder*
GEER. cCount 2 charged Robert Cumber and Billy Wayne McKinnon
with the purposeful or knowing murder of V— as
accomplices. Count 3 charged Marshall as an accomplice to the
purposeful or knowing murder of h by procuring her
death by the payment of promise of money. Count 4 charged Larry
Thompson with the purposeful or knowing murder of (I SNENGGEENR by
his own conduct.

Marshall and Larry Thompson were tried together on January 27,.
1986. On March 5, 1986, Marshall was found gquilty of conspiracy
and murder, and Larry Thompson was acquitted of all charges.

Less than two and ‘a half hours after the jury announced

Marshall's guilty verdict, the penalty phase began. That entire

hearing lasted 25 minutes. One aggravating factor was charged to



the jury -- that Marshall procured the commission of the offense by
payment or promise of payment of anything of pecuniary value (4e).
The defense submitted two mitigating factors: (5f£) Marshall had no
history of criminal activity, and (5h) any other factor relevant to
Marshall's character or record or to the circumstances of the
offense. O©On March 5, 1986, the jury found the aggravating factor
and both mitigating factors present and further found that the
aggravating factor outweighed the mitigating factors. Marshall was
sentenced to death.

On April 8, 1986, Billy Wayne McKinnon entered his guilty plea
to conspiracy to commit murder. He was sentenced to five years in
prison.

Robert Cumber was found guilty of conspiracy to commit murder
and murder as an accomplice and sentenced to 30 years without
parocle.

Marshall's conviction and sentence were affirmed by the

Supreme Court of New Jersey. State v. Marshall, 123 N.J. 1

(1991).

Supreme Court Docket Number 25532.



7-2-91
#3032 (new)

STATE V. JOHN MARTINI

D and Co-D kidnapped V and held him for $25,000 ransom. After
D received the ransom money, he shot V 3x in the back of the head.
Jury verdict: murder 12/4/90. Penalty trial. Two aggravating
factors found: 4f, 4g. Two mitigating factors found: 5c, 5h.
Death.

In mid-January of 1989, Defendant (D) John Martini, age 58,
met with JD, a long-time friend, at a diner. D told JD that he
needed money, and JD suggested that D kidnap the Victim (V), a
middle~aged businessman. JD told D that he had built a deck onto
V's home and that, while working there, he had seen a bank book
that had a balance of over $100,000. 1In addition, JD told D that
there was a lot of cash in V's house and that there was also a
safe. JD told D of V's daily routine, including the time V
normally left for work, and drove D to V's home. JD also gave D
written directions on how to get to V's home, a .32 caliber
revolver, and $6,000 in cash. The $6,000 was considered a loan,
and JD was to be repaid with a percentage of the money D received
for kidnapping V. '

Approximately two weeks later, on January 23, 1989, D and his
girlfriend, co-defendant (Co=-D) Theresa Afdahl, age 29, drove to
V's home. JD had told D that V usually left for work between 8:30-
10:00 a.m., so D and Co-D waited for V to come out of ;he house.
At about 9:30 a.m. when V stepped out of the house, Co-D drove over
and D stepped out of thé car. D, who had known V about 30 years

before, called over to V and asked V if he remembered him. V told

D that he looked familiar and asked D if he had been in the Army.



D lied and said that he had been in the Army, and he suggested that
he and V go for a ride.” V agreed, so D stepped into V's car and
the two of them drove off, with Co-D following in the other car.
Shortly after entering V's car, D pulled out the gun and told V to
go to a parking lot. D told V that he needed money and that he had
to hold V until V's wife gave him some money.

VvV, followed by Co-D, drove to a nearby mall. There, D and V
entered the car driven by Co-D and left V's car in the parking lot.
. D, Co-D, and V drove to an apartment that D and Co-D shared. D
called V's wife, W1, told her that he was holding VvV, and demanded
100,000 for V's safe return. D also repeatedly instructed‘w1 to
not call the police, and threatened that both she and V would be
killed if the police were notified.

Approximately 15-20 minutes later, V called Wl. Under orders
from D, V told W1 to pay the money and not to contact the police.
He then hung up the phone.

After Vv cal}ed Wl, D took V to the bedroom and bound his
wrists, feet, and ankles with masking tape. D also tied V's hands
together with an extension cord. At about 12:10 p.m., D went to a
pay phone and again called Wl. D asked W1l 1f she had gotten the
$100,000, and Wl réplied that she had no way of getting that kind
of money. D asked Wl if she could get $25,000, and Wl said that
she was scared and that she didn't know, but that she could try.
Before hanging up, D agqin threatened that both V and Wl would be
killed if the police were notified. D also told W1 that he would

18



call back at approximately 6:00 p.m. with instructions on where
they could meet so that Wl could give him the money.

At about 12:15 p.m., Wl called the police and explained that
V had been kidnapped. The police in turn notified the FBI and
detectives from the county prosecutor's office. The police also
contacted the security officer of V's bank, informed him of the
situation, told him that Wl would be picking up $25,000 at about

2:45 p.m., and requested that he mark as much of the monevy as

. possible.

When W1 returned from the bank, FBI agents installed egquipment
to record any telephone conversations. They also began recording
the serial numbers on the ransom money. At about 5:40 p.m., D
called and asked W1l if she had gotten the money. W1l asked D if he
knew what he was putting her through and added that "This is hell.
I love my husband so much." D replied that he didn't ask W1l about
that and again asked if she had gotten the money. Wl told D that
she did get the $25,000, and D instructed her to meet him at a
diner at about 7:30 p.m. and to put the money in a plain brown
paper bag. D told Wl that he'd be wearing glasses, a dark blue
jacket, and light blue slacks. D also told W1l that when he saw her
he would wave his arms over his head, at which time W1l was to drop
the bag of money from her car and leave the area.

Wl arrived at the diner at about 7:30 p.m. Officers from the
FBI, prosecutor's office, and the police department were also

'

present at the diner. 1In addition, an FBI agent, hidden in the

back seat area on the floor, accompanied W1 in her car.
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At approximately 7:30 p.m., D, driving V's car, arrived at the
diner. W1, following D's earlier instructions, had left her car's
lights on, and when D exited V's car, he looked over at her and
waved his arms over his head. W1l then dropped the paper bag from
her car and left the parking lot. As Wl left, D picked up the bag,
looked in it, and then walked back to V's car. D left the diner
parking lot, followed by a surveillance team. The surveillance
team followed D throughout the area, but lost sight of him as he
entered New York City. D later confessed that he suspected that he
was being followed, so he drove around for over an hour before
returning to the apartment where V was being held.

After returning to the apartment, D untied V, packed a
suitcase, and then left along with V and Co~D. They left in V's
car, with V driving, Co-D sitting thg front passenger seat, and D
sitting in the back seat. D instructed V to drive to the mall,
where D had earlier exchanged his car for V's car before going to
pick up the ransom money. V parked next to D's car. According to
D, as he was exiting from the back seat of the car, he saw V's door
open and saw V's foot step out of the car. D thought that V was
attempting to run away, so he shot V three times ?n the back of
head. At trial, however, an expert on gunshot wounds testified
that, because of the position and appearance of V's woundé, and
because of where blood was located in the car, the killing could
not have occurred as D Qescribed it. According to the expert, if
V was getting ~ut of the car he would have turned his body to the

:ft when doing so, leaving the left side of his head facing D.
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Thus, when D shot V, the wounds should have been on the left side
of the back of V's head, especially if D, as he claimed, was
getting out of the car at the same time. V's wounds, however, were
on the right side on the back of his head. ""In-addition, two of V's
wounds were described as "contact wounds;'" meaning the gun had been
placed directly against his head when fired.

After killing Vv, D and Co-D got into D's car and went back to
their apartment, TIENEENENEENEVEEENNEENENEE They
then took a ferry to New York. While on the ferry, D threw the gun
and V's car keys into the water.

The next morning, January 24, 1989, security officers
discovered V's body in his car. The.police were notified, and as
part of the ensuing investigation, they developed information that
D was involved in V's kidnapping and murder. On January 25, 1989,
D and Co-D were apprehended after stepping into a taxl at a gas
station. D was carrying a bag which contained the .32 revolver JD
had given him and almost all of the ransom money. Shortly after
being apprehended, D met with Co-D for a short while and then
confessed to kidnapping and killing V. Co=-D also gave a statement

to the police.

At the time of the offense, CENNEGEGEGEGEEGNGEEEERNENE
IR D was divorced in June
of 1989 after almost 40 years of marriage. SEEIEEGGNGGGEEED

adult children. D had an 8th grade education and had worked as a

truck driver and tavern owner in the past. He also bought old



houses, repaired them, and then sold them for profit. D is 5'311!

tall and weighs 225 pounds. SRR N
. |
-
{25

D was indicted and charged with own-conduct purposeful and
knowing murder, felony murder, possession of a firearm for an
unlawful purpose, kidnapping, and unlawful possession of a handgun.
A notice of aggravating factors was served, charging that the
following factors were present: (4f), the murder was committed for
the purpose of escaping detection for another offense; and (4qg),
the offense was commi+ted while D was engaged in the commission of
a kidnapping. D alleged that the following statutory mitigating
factors were pres :nt: (5a), D was under the influence of extreme
mental or emotional disturbance; (5¢), D's age; (5d4), mental
disease or defect or intoxication; (5g), D rendered substantial
assistance in the prosecution of another person; and (5h) any other

relevant factor. In a jury trial lasting: from November 14, ‘to

December 4, 1990, D was found guilty ‘of all charges.* Before ‘the"

be ‘ng of .the penalty phase, the court granted a prosecution
’
mot to dismiss mitigating factor (5g). The penalty phase lasted

from December 6 to December 12, 1990, and the jury found both
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aggravating factors present, as well as mitigating factors (5c) and
(5h). 1In addition, the jury found that the aggravating factors
outweighed the mitigating factors beyond a reasonable doubt, and as
a result, D was sentenced to death. The remainder of D's sentence
is as follows: for felony murder, D received a life sentence, with
30 years parole ineligibility, that merged with the death sentence;
for kidnapping, a life sentence with 25 years parole ineligibility,
consecutive to the death sentence; and for the two weapons
offenses, four years each, concurrent to each other and to the
death sentence. D's death sentence was automatically appealed to

the New Jersey Supreme Court.



Revised 7/31/91
#1598

STATE V. McDOUGALD

D, 27, had been dating the 13 year old daughter of V2 (mother)
and V1 (father). The Vs fought with D because they didn't want him
to continue.-having sex with their daughter. One night, D and a 13
year old Co-D kicked in the door of the Vs' home. He attacked V1,
cutting his throat, stabbing him and hitting him with a baseball
bat. D then hit V2 with a cinderblock and a baseball bat and cut
her throat. Jury verdict: murder 3/27/86. Penalty trial. Three
aggravating factors found for each victim: 4c, 4f, A4g. Two
mitigating factors found: 5a, 5h. Death for both victims.

The following facts in quotations are excerpted from State v.

McDougald, 120 N.J. 523 (1990).

Victim 1.0vD) Y7 ehm 20 (V2 Vs
"SR and YNERERES rcsided in Newark with NS natural
vi‘s

daughter and G stcpdaughter, Antcinette James. The family
first met and befriended Anthony McDougald sometime between 1982
and 1983 at the home of their then-downstairs neighbor and mutual
friend, Arlene Euggey. The family continued...its friendly
relationship with McDougald even after it moved to 14 Bedford
Street in Newark in the early months of 1984. Antoinette became
romantically involved with McDougald shortly thereafter.
Antoinette was thirteen years of age, and McDougald was twenty-
seven. They began having sexual relations in February of 1984.

"During this time, McDougald was living in an apartment at 69
Somerset Street in Newark with Bernice Simmons. He had married
Bernice in January of 1983, apparently without £irst having
divorced his prior wife." 120 N.J. at 529.

"In April of 1984, Antoinette James informed her mother and

McDougald that she believed she was pregnant with McDougald's
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child. When a subsequent pregnancy test proved negative,
Antoinette was too embarrassed to admit her mistake. Instead, she
told McDougald she had had an abortion. She never gave her parents
any explanation. Presumably the‘l;iill continued to believe that
until the date of their deaths she was pregnant.

"The relationship between defendant and the Yi turned
hostile once they discovered thif McDougald was having sexual
relations with their daughter. é forbade her daughter from
seeing McDougald. Nevertheless, Antoinette defied her mother and
continued her sexual relationship with McDougald. yz- then
apparently threatened McDougald with £iling statutory-rape charges
against him. He responded by telling Antoinette he would "get" her
parents "one way or the other." 120 N.J. 529,:530.

"There were several altercations between defendant and the

s
SN during that late spring and early summer. On two such
A
occasions (U called the police." 120 N.J. at 530.

"McDougald was the source for many of the details surrounding

the crimes. * His statements and admissions were virtually
uncontested at trial. The series of events that culminated in the
murders began on the evening of August 18th sometime before 11:30
o'clock. McDhougald started a fire on his bed in his apartment. He
purportedly wanted to obliterate the bad memories he associated
with the premises. McDougald was distraught over his failed
marriage to Bernice. He enlisted Michelene ("Kisha") Williams, a
thirteen~-year-old girl, with whom he apparently was romantically

involved, to help burn the bed. He then called his mother at her
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residence in the Newark YMCA and, along with Kisha, told her of
having set the bed on fire.

"Later, at approximately 2:00 o'clock on the morning of
August 19th, defendant and Kisha Williams arrived at the home of
the. Vi McDougald, by his own admission, was armed with a
knife and may also have been carrying a baseball bat. Althcugh
McDougald claimed to have found the baseball bat.in the home,
Antoinette testified that the family did not possess such a bat.
McDougald kicked open the front door and entered the bedroom where
the couple was sleeping with Arlene Euggy's two-year-old son whom
they were watching.

V4

‘"Defendant awakened W and ordered him to come into
the other room. & requested time to put on his pants, but
defendant refused to allow him to do so. Defendant then asked
where Antoinette was, and & responded truthfully that she was
staying at a cousin's home that night. The three of them then
proceeded into Antoinette's bedroom, where Mr. McDougald repeatedly
asked "why was they trying to hurt [him], why?", saying "I never
did anything to hurt you" and "I only tried to help you." ‘vi
@R responded "I'm sorry," at which point, defendant described the
incident as follows: "I then cut him across his throat with a
knife and he told me" "Tony, don't." Then I stabbed him in the
chest. I was holding his neck with my hand. Then I think I
stabbed him again two times. He fell on the floor. I told Kisha
to watch him.

vz
"Defendant proceeded into the bedroom where (SMSEENEER and the
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inf?t were sleeping. Kisha called him back, however, because
\'4
G hzd begun crawling from the back bedroom toward the kitchen.

This is when Mr. McDougald claims to have found a bat in the
vi
apartment, which he used to "hit ¥R on the head * * *, He

wasV on his knees and he fell ba.c}\clito the floor." Returning to
1's
G rcom, defendant heard WM moaning, and heard Kisha

Vi
saying to R, ‘'What did you do to Tony?" McDougald then

Vi
heard Kisha hit P three more times with the bat.

"Kisha then went into the room where defendant was standing
vz
ox\rleg the sleeping WP and the baby. McDougald asked her if

_ was dead, and she answered affirmatively. McDougald claims
that Kisha then stated she "wanted- to help with Vi " McDougald
sent Kisha back to get the bat. He asked herif she was sure she
wanted to participate, and tl:/en moved the baby away from the bed
and instructed Kisha to hit _2. with the bat. v-z. moved to get
up. Defendant described his subsequént actions: "I went and got

a cinderblock that was in the house and I hit her in the head with

V2
it. R moved again. Then I hit her with the ba\tl: 9nce. Then I
2s
took.. the knife out of Kisha's hand and cut [ throat."

Vi
Defendant then sliced the bra S was wearing in half with -

the knife, pulled her underpants down onto one ankle, and inserted
the bat approximately three inches into her vagina, saying, "That's
for having Antoinette." McDougald and Kisha then left the d
apartment.

"McDougald called his mother again. This time he informed her

that he had killed two personmns. He also asked her if he could



borrow forty dollars to get a place to stay. Ms. McDougald told
him to come over." 120 N.J. at 531-533.

"Dr. Melczer, from the Essex County Medical Examiner's Office,
outlined the findings of his autopsy examinations of the victims'
bodies. Dr. Melczer explained that both victims had suffered two
distinct sorts of injuries; those caused by stabbing and those
caused by blunt force. & had two fatal stab wounds to
the left side of his chest, as well as superficial stab wounds to
the abdomen and neck. He also suffered serious head injuries
caused by a blunt instrument. His left ear was completely crushed,
and his skull was fractured on both sides of his head. The doctor
posited that both the stab wounds and blows to the head were
capable of causing the victim's death. In Dr. Melczer's opinion
* had survived for about ten to fifteen minutes. &
W had multiple blunt-force injuriés to the head, which crushed
her skull and were determined to be the cause of her death. Her
left ear was crushed and the skull underneath fractured like an eggy
shell. Additionally, there was a deep slash to her neck and a
baseball bat protruded from her vagina. Dr. Melczer said that
&lost consciousness within a few minutes but survived for
five to ten minutes.”" 120 N.J. at 540.

At the penalty phase "The defense sought to portray Anthony
McDougald as a product of a violent and deprived youth whose severe
despondency over the loss of his wife and newborn son caused him to

lose self-control. As portrayed by the defense through the

testimony of persons who knew McDougald, the ultimate acts of
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violence on August 19th were the product of a deprived back~round
and of recent precipitating events." 120 N.J. at 542.

"Ms. McDougald testified that later, in the early hours of
August 19th when Kisha and McDougald came to see her, they both
appeared "high" and left her when Kisha whispered to her son that
she wanted to "get some stuff to get high with."

"Ms. McDouglad also testifieé extensively about defendant's
childhood. She was single when defendant was born, and shared a
four-room house with her parents and sister in North Carolina. She
told the jury of instances during McDougald's infancy when her
sister, apparently angry with her, burned and cut the child. 1In
one instance, when the two sisters were having a fight, McDougald's
aunt grabbed the child and cut his face with a razor blade, from
the mouth to the ear.

"Ms. McDougald left Anthony McDougald and his younger brother
with her parents for two years while she came to Newark to work as
a live-in maid. When the boys were later brought to New Jersey to
live with their mother and her boyfriend in a drug-infested area of
Newark, they once more were subjected to abuse. Ms. McDougald's
boyfriend hit the children "more than . . . most parents beat their
kids." The children also had to watch their mother be repeatedly
beaten. Ms. McDougald labeled her son a "hyper" child who got into
fights. He had once perched on the school roof and threatened to
jump off.

"Finally, Mrs. McDougald told the jury how Anthony McDougald's

close relationship with his brother ended abruptly when his brother
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was thrown off a bridge onto the Garden State Parkway and killed
sometime in 1983." 120 N.J. at 545.

The state presented two witnesses who refuted that defendant
was intoxicated or impaired on the night of the murders.

Anthony McDougald was charged with two counts of purposeful
knowing murder and two counts of felony murder, second degree
burglary, possession of a weapon, hindering apprehension, attempted
murder, arson, sexual assault and burglary. A notice of factors
was served for both murders: intent to cause suffering, 4(c); the
murder was committed for the purpose of escaping detection {for the
statutory rape of V's daughter) 4(f); and the murders were
committed while the defendant was engaged in the commission of a
burglary, 4(g).

On March 27, 1986, the jury returned a verdict of guilty on
all counts except count 2, on which they fund a lesser charge. The
murders were found to be committed by own conduct. The penalty
phase began April 1, 1986. D alleged the following mitigating
factors for both victims; that he reacted under the influence of
extreme mental or emotional disturbénce, factor, 5(a); that his
capacity to appreciate the wrongfulness of his conduct or to
conform his conduct to the requirements of the law was
significantly impaired by mental disease and/or intoxication,
factor 5(d); and circumstances concerning his background and
character, factor 5(hj.

On April 4, 1986, the jury found aggravating factors 4(c),
4(f), 4(g) and the mitigating factors 5(a) and 5(h) both for both



victims. The jury found tnat the aggravating factors outweighed
the mitigating factors for each victim. The judge thereupon
imposed two death sentences. On the non-capital counts, D was
sentenced to 10 vears with a 5 year mandatory minimum on count 5,
burglary; 18 months on possession of a weapon, count 6, to run
concurrently with counts 5; 4 yvears on hindering apprehension,
count 8 to run concurrent; 10 years with a 5 year minimum on
attempted murder, count 9, to run consecutive to count 5; 10 years
with a 5 year minimum on arson, count 10 to run consecutive to
count 5 and 9; 10 years with a 5 year minimum to on sexual assault,
count 11 to run vconsecutive to the other counts and 4 and 7 years
on sexual assault, counts 1, 2 and 13 to run concurrent with the
other counts.

On an appeal to the New Jersey Supreme Court, McDougald's

convictions for murder were affirmed. State v. McDougald, 120 N.J.

523 (1990). The death penalty was vacated because the trial
court's charge on the (4)(c) factor did not clearly delineate that
McDougald must have intended to cause suffering and that the Vs had
in fact experienced such suffering. The court ruled that there was
sufficient evidencg in the case to re-submit the (4)(c) factor in

the re-trial of the penalty phase, which is now pending.
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Revised 8/5/91
$1717

STATE V. MOORE (MARIE)

D, over a period of more than 2 years, orchestrated the
physical and mental abuse of a group of adolescents and an adult
woman. D had Co-D, age 14, act as her disciplinarian, and claimed
that the punishments were dealt out under the direction of "Billy
Joel". One day, while trying to pick up V, who after months of
physical and sexual abuse could no longer stand under her own
power, Co~D dropped her. V hit her head on the bathtub and the
floor and died. D and Co-D hid V's body inside a wall. Jury
verdict: murder 11/15/84. Penalty trial. Three aggravating
factors found: 4c, 4f, 4g. Four mitigating factors found: 5a,
5¢, 5d, 5h. Death.

The following summary contains excerpts in quotations from

State v. Marie Moore, 113 N.J. 239 (1988).

"On December 22, 1983, the police searched an apartment that

the defendant formerly occupied, and discovered in a crawl space

“+he. vietim (V)
behind the bedrcom wall the partially mummified body of NN
9. The investigation into the young girl's death revealed the
bizarre pattern of conduct that occurred in defendant's household
for a period of time commencing in September 1981 and ending in
December 1983." 113 N.J. at 242.

During the summer of 1981, Marie Moore, defendant, age 35
became quite close to a group of adolescents who were her daughter
Tammy's (12) friends. This group included Ricky Flores, age 14,
and the wvictim (V), a 12 year old girl. Two other people also

non-decedent vicrim L (WOVLY
lived with Moore and her daughter: a female friend, gjilj, age 50,

nan-decedent Vichim Z CNDV2).
and another friend's daughter, WlllB. Moore's home became a
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gathering place for this group, who visited nearly every day.

"On or about September 13, 1981, changes began to occur in the
Moore household. At that time, defendant informed the children
that her ex-husband was the famous singer and songwriter, Billy
Joel.... that Billy Joel had returned to establish some order in
the household ... that things had gotten too wild in the house, and
that Billy would see to it that matters were straightened out....

... She described to them that Billy Joel was a member of the
mafia, that he would be assigning household chores to each child,
"and that he would have a bomb go off in the house if the children
were to disobey his orders or tell anyone outside the household
what was going on at 1031 Madison Avenue. Marie also told the
children that Billy Joel or other members of the mafia would harm
the children's family members if they discbeyed. According to
. Marie, Billy wanted to put Ricky Flores in charge of the household
in order to see if he could be an effective head of household once
he married Tammy. Marie then instructed the children to return to
the house on a daily basis.

"Throughout this first time period, Marie would give the
children a list of rules and chores that she said she received from
Billy over the phene. Their chores would change on a weekly basis
on orders from Billy. After school, the children arrived at the
Moore household as requested. Shortly thereafter the phone rang.
[Defendant arranged for the phone to ring.] ... While ostensibly
speaking to Billy, Marie instructed the children to recite the list

of rules she had given them earlier that morning. If one of the



children did not recite the rules correctly, Marie informed Ricky
that Billy wanted him to discipline that child so that the child
would remember the rules in the future. Thus began the cycle of
punishments in the Moore household." 113 N.J. at 244-45.

The punishments and beatihés intensified and two children
eventuélly left the house.

"... on or about Octeber 25, 1981, two important events
occurred: Ricky Flores became a permanent ré;ident, and Billy
began to speak and issue instructions through the body of Marie
Moore.... They were sitting in the kitchen drinking coffee and
then Marie put her hands over her face, removed them and said, "I'm
not Marie, I'm Billy."

Wpv4.

"The children and NSNS bclieved that Billy was in
Moore's body because she sounded different. Her voice was "really
- cold,"” and she began '"talking like a nﬁn [and] her voice gog
deeper." In addition, she sounded more demanding, had a "meaﬂé;
voice" and "she swore a lot," which was something that Moore had
not done before...." 113 N.J. at 247.

"Moore and Flores were not sexually intimate during this first
time period. However, during this time period, Flores and Tammy
discontinued their relationship. The break-up occurred because
Billy told them that they could not see each other anymore. Moore
and Flores were physical in other ways. Moore hit Flores for
failing to keep the oéherfchildren iniliné;'ér'for supposedly lying

to Billy on one occasion, and she would tell him that Billy had

ordered the punishment. Flores would hit Moore approximately twice
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a day with either the bat, his hands, or a book. At times, Moore
seemed to enjoy the punishment, teasing Flores that he did not hit
hard enough." 113 N.J. at 248.

"Throughsut this period, Ricgky continued to administer

Nbva,
beatings and other punishments to Jjj R and Wl [the victim]
. _ _ _ NDV2, Vv

at Moore's direction. Ricky continued to beat (i and SN

with the whiffle ball bat numerous of times each day. Ricky also
NDV2 \' Nbv4
beat D, U, :nd G vith medical books, instead of the

bat. Flores began to use the books in early October because Moore
said that Billy, who was on the phone, had told her that the bat
was not hurting them enough." 113 N.J. at 249.

"After two failed attempts, & finally escaped from the
Moore household on November 27, 1981, ending the punishments and
beatings for her. On the day of her escape, ... policemen caught
ua with her and took her to the station. At the police station,

== gave a long statement in which she told the police what
happened....

"& sta:}ed in the hospital for a week and during that
time talked to two DYFS caseworkers <. presenting the two
caseworkers with a dilemma because & story was gquite
incredible, yet she had been beaten, and at the same time Moore's
denials seemed believable." 113 N.J. at 249, 50.

"During this second time peried, there were only two victims
Wbl

v
left in the house, iR -n¢ DN  Th-

punishments during this six month period became increasingly

severe. The household relocated from 1031 Madison to the second
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floor of 989 Madison, a home owned by Ferdinando Ragusa. Ragusa
was close to Moore, and she said that he was Tammy's grandfather.
In January 1982, shortly before moving to 989 Madison, Ricky and
Marie became sexually involved....

"The punishments that Flores inflicted ony&i and V-
were more severe than those he meted out in the first time period,
and they incﬁfﬁfﬁé in severity over time. During the first two
weeks after W cscape, Flores and Moore introduced the use
of thumbcuffing, which was a very painful procedure in which one
thumb would be cuffed to one big toe while the victim was lying on
her stomach. Flores would thumbcuff% andi in the nude
and force them to remain in that position for close to an hour at
a time. Ricky would supplement the thumbcuffing with variety of
other punishments, including kicking, blows with a bat or book, and
cigarette burns." 113 N.J. at 251.

Nov4

'Sl left the home on Memorial Day, May 31, 1982.... The
allegations that %made against Flores and the fact that these
events were said to occur at Moore's home in Paterson against
V—, a juvenile,.led the police to refer the matter to Passaic
County DYFS and to.the Juvenile Division of the Paterson Police
Department. DYFS assigned the matter to one of its social workers,
Ms. Cathy Della Pesca, on June 7th....

", .. Inside the home, Della Pesca and Most guestioned Moore
about the alleged beatings and sexual abuse, which she continued to

\4 v
deny. Della Pesca then asked WHMBMEB to undress. When (N

undressed, Della Pesca saw numerous bruises on her body....
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"Della Pesca then made an appointment with a doctor, Mercedes
Lecesne, who then examined V_ two da’ys later, on June 9th.
Della Pesca also took photographs of ‘Vs_ body in order to
document her injuries. Dr. Lecesne found that the bruising was not
consistent with a fall and that it was consistent with beatings,
cigarette burns, and other repeated serious physical abuses." 113
N.J. at 252, 53, 54.

"y_ finally became a permanent resident of the household
on September 22, 1982. v— came to stay permanently because of
a phone cox\al\:frsation that same day between her grandmother and
Moore. W crandmother told Moore that DYFS workers and
detectives were interested in speaking to ﬁ’— Marie became
fearful that WM would disclose what was going on in the
household....

", .. she continued to suffer terrible abuses. During the day,
Flores kept Y— cuffed to a hook on the kitchen wall. At
night, Flores would transfer her to the bathroom, where he would
cuff her to the bathtub. Flores also sexually abused her, and for
some period of time Moore would take &I down to the elderly
Ragusa, who would pay Moore to have —Y- perform oral sex.
Moore and Flores also stopped feeding i‘ once they moved to-
the third floor and no longer allowedy— to use the bathroom.
At first, they gave her a pot, and Moore later purchased disposable
diapers. The Pampers were the only things that they permitted
* to wear.

"One morning before her death, this continued treatment caused
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V) i
SR to lose consciousness. Moore helped S to come out of

this condition, and for this short time Moore released her from the
cuffs, even thcuglb Flores insisted V_ was faking. However,
after bringing Wl out of this "seizure," Moore putv—
back into the thumb cuffs.

---"0on the eve of her.death, il slept cuffed to the bathtub,
as usual. On the morning of her death, Moore told Flores to get
* out of the bathroom so that Tammy could wash up for school.
Flores would do this every morning by releasing 'N— from her
cuffs, permitting .M_' to. walk on her own to the kitchen, where
he would then recuff her. Following his customary procedure,
Flores uncuffed ¥, who had been lying facedown. Noting that
she was not getting up on her own, Flores lifted her up by her
shoulders, bringing V_ to her knees. He let go of her and
instead of getting up, - fell, striking her head on the
bathtub and then the floor. Flores then p.lcked- up and took
her into the hallway, where he checked V_ breathing and
noted that she was moaning. When she ceased moaning, he pushed
down on her stomach, producing a sound "like the sound of someone
going to the bathroom." Marie interpreted that to mean that
y_ was dead. 113 N.J. at 255, 256.

",.. Moore gave Flores the duct tape and two plastic garbage
bags. She told hlm to put one bag over the head, one over the
legs, and then to wrap— body with the eight rolls of duct
tape.... Flores then placed— bagged and taped body in the

part of the attic where the slanted roof met the third floor

138



ceiling, and covered .it with insulation.... In May or June 1983,
Moore and Flores moved the body from the attic to the wall space in
the bedroom ... The body remained in this locaties until the police
discovered it in December 1983." 113 N.J. at 256, 257.

Eventually, Flores' parents contacted the police R
]
SR Vvhile on bail, she endeavored to start another group and
was beginning to repeat her prior bizarre activity. She was
concerned about Flores, and thus _endeavored to get police to
believe that he was involved in.vs— disappearance, and later
that he had killed her. She eventually led police to the body.
However, after investigation Moore was charged, and Flores
eventually testified against her.

"On December 22, 1983, the medical examiner, Gertha Natarajun,
. performed an autopsy on Y_ - Her autopsy revealed that
the blow to her head and face had killed her, but that she had been
alive for a number of hours after it, albeit in a coma. The blow
to the head was consistent with falling on a bathtub or hard floor,
while the injury to the face could have been caused by falling
against a bathtub or by a direct blow, such as a hard kick. The
blood that had gathered around the blow to the face and head
indicated that y_ had been alivé when wrapped and taped. The
extent of the hemorrhaging suggested that she lived as long as four
to eight hours after the injuries. Thvere was not enough soft

tissue remaining to determine whether Sl had suffocated as a

result of the taping and wrapping. The examiner did testify,
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nowever, that this kind of wrapping could suffocate a living
person." 113 N.J. at 263.
Marie Moore, at the time of her arrest, was 35 years old.

She had some education after high school and had been unemployed

for some time.  E——_—

AN $che had no prior criminal

history.

At trial, Flores testified about the abuses he inflicted at
Moore's, as well as Billy's, direction, from September, 1581 until
V's death in January, 1983. He also testified about hiding V's
body, about his sexual relationship with Moore, and about the other
events leading to his return to his mother's custody in July, 1983.
In exchange for his testimony, Flores entered into a plea agreement
whereby he was charged as a juvenile with a maximum sentence of
three years.

NDY4

NN tcstified about the abuses she and V suffered at
Flores' hands, and also how Moore and "Billy" directed those
abuses. Her testimony covered the“period from September, 1981,
until her escape on May 31, 1982.

NDBVZ . _

S tcstified about how she was punished by Flores, also
at Moore's and "Billy's" direction, from September, 1981, to her
escape on November 27, 1981. She also testified about Moore's
transformation into Billy.

NbV3

Y testified about the abuses he suffered at Flores' hands,

at Moore's and Billy's direction, from September, 1981, until his
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NLV3
escape on October 25, 1981. @ also testified about the threats

he received later from Moore, warning him not to say anything to
the police.

W2 testified about the reappearance of Billy through Moore,
and also about Moore's claim that Billy would pay him to "do in"
Co-D. o

W3 and W4 testified about how Moore tried desperately to
contact Flores after he returned to his family. They also
testified about Moore rehearsing W1 on how to appear when telling
the police about Flores raping her. In addition, they testified
about the reappearance of Billy through Moore.

W6, V's grandmother, testified about how she gave Moore money,
which supposedly was for V's expenses and schooling. She also
testified about how Moore asked about V and claimed not to know V's
whereabouts.

Moore was charged with own-conduct capital murder, as well as
with 32 other crimes resulting from her conduct betw?en September,
1981 and December, 1983. A notice of factors was served, alleging
4(c), the extreme suffering; 4(f), escape detection or
apprehension; and 4(g5, contemporaneous felony factors. At trial,
D claimed insanity, that she suffered from a multiple perso?ality'
disorder. D also claimed that she suffered from brain damage,
namely frontal lobe atrophy. In the capital trial, held from
October 9 to November 15, 1984, the jury returned a verdict of
guilty to capital murder and 30 other counts. At the penalty

trial, which was held on November 19, 1984, the jury found all of
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present. The jury was charged on five mitigating factors: 5(a),
extreme mental or emotiocnal disturbance; 5(c), D's age; 5(d),
mental disease or defect; 5(f), no significant prior criminal
activity; and 5(h), any other relevant factor. The jury found all
but 5(f) present, and also that the mitigating factors did not
outweigh any of the aggravating factors. Moore received the death
penalty for V's murder, and the court sentenced her to a term of
2243 yvears, 87% without parole, for the remaining counts.

Moore appealed her conviction directly to the New Jersey
Supreme Court. Her death sentence was overturned because the court
found that although Moore directed the events that led to V's
death, she did not "actively or directly" participate in those

events. State v. Moore, 113 N.J. 239 (1988). In other words, the

court found that Moore was not guilty of "own-conduct" murder and

therefore, she was not eligible for the death penalty.
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Revised 8/7/91
#1720, 2810

STATE V. MOORE (SAMUEL)

[ ]

D and V1, his wife, were considering divorce. D and V1
fought, and D attacked pregnant V1 and V2 (D's son) with a hammer.
Jury verdict: murder 6/25/87. Penalty trial. Two aggravating
factors found for V1 and V2: 4c¢, 4g. Three mitigating factors
found for V1 and V2: b5a, 5f£, 5h. Death for each victim.

The following factual summary contains excerpts in quotation

from State v. Samuel Moore, 122 N.J. 420 (19°91).

"The case involved a particularly shocking hammer killing of
a young wife and her eighteen-month-old child as the denouement of
a marital breakup. For purposes of this appeal we shall accept
without necessarily endorsing in specific terms the general recital
of the events set forth in the State's brief.

"The murder took place on Sunday evening, June 29, 1986, at
the couple's apartment at 207 South Harrison Street, East Orange,
New Jersey, following a family outing that ended in an argument and
the death of the wife and child at the hands of the husband and
father.

"At first a seemingly happy union, the marriage began to

nicted. (V4)
deteriorate in early 1986. The wife, @R, complained of
defendant's hours outside the home at work (he held a managerial

position in an airline catering service at Newark Airport), while

the husband complained of the wife's housekeeping." 122 N.J. at

Lt
‘.
ri———
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"The situation worsened whenfl learned that defendant was
having an affair with a co-worker, to whom we shall refer by her
first name, Lizzette. Defendant and Lizzette planned to set up
housekeeping together. It appears that defendant wanted 'Yi out
of the family apartment so that he and Lizzette could occupy it.
The plan was that Lizzette could occupy it. The plan was that
Lizzette would move into defendant's apartment on Sunday, June 29,
1986.

"That was the last day that any member of his family would

vi  vicm2(V2)

occupy that apartment. That Sunday, WS and @Wll}, her eighteen-
month-old son, had not moved out. Defendant spent the day with
& and Y-z. at a park. When they arrived home at about 9:00
p.m., defendant and & started arguing. The argument became a
fight, an exchange o¢f recriminations and hate-filled words.
Defendant picked up a hammer and struck & repeatedly with it.
According to the forensic pathologist, defendant struck more than
twenty blows to hgr skull, spattering blood and brain throughout
the apartment. In the course of killing &, defendant killed
V—z_-. He claims that it was an accident. & body was found on
the hallway floor about three feet to the right of his mother,
whose body was 1lying in the bathroom doorway. Blood from the
mother was found on the child's overalls. By approximately
9:30 p.m. both were dead." 122 N.J. at __ .

Defendant subsequently confessed.

Samuel Moore has had some college education and worked as a

supervisor of 20 people at an airport catering service. W
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. SR . Mo prior
record is indicated.

Moore was charged with two counts of purposeful, knowing
murder, possession of a weapon under circumstances not manifestly
appropriate for lawful use and possession of a weapon for an
unlawful purpose. A notice of factors was served for the 4(c),
extreme suffering and the 4(g), contemporaneocus felony statutory
aggravating factors as to both murders. Additionally, the

. prosecutor alleged that the murder of V2 was committed so that
Moore could escape apprehension (4(f)). ©On June 25, 1987, Moore
was found guilty by a jury of all charges. At the penalty phase,
the defense alleged the following mitigating factors: 5(a)
emotional disturbance; 5(c) age of Moore; 5(d) diminished capacity;

‘ 5(f) no significant prior record; and 5(h) any other relevant
factor. The jury found the 4(c) and 4(g) aggravating factors and
the 5(f) and 5(h) mitigating factors. One juror also found the
5(a), emotional disturbance, factor. The jury concluded that the
aggravating factors outweighed the mitigating factors. Moore was
sentenced to two death sentences. The two other convictions were
merged with the murder convictions for sentencing purposes.

Moore appealed his sentence to the New Jersey Supreme Court.
The conviction and sentence were reversed because of error in the
diminished capacity charge. The case was remanded for a new trial
on capital murder charges. State v. Samuel Moore, 122 N.J. 420

{1991).
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Revised 7/30/91

STATE V. OGLESBY

D with serious mental problems, had an 8 year paramour
relationship with V. D and V spend the night in a hotel. V is
found stabbed 50x over her entire body. Jury verdict: murder
3/13/86. Penalty trial. One Aggravating factor found: 4c. Two
mitigating factors found: 5a, 5f. Death.

The following factual summary contains guotations from

State v. Oglesby, N.J. (1991).

"Defendant's mental and emotional deterioration throughout the
. early 1980s was reflected in his stormy relationship with the
victim, V—- During that relationship, which lasted for
approximately eight vears, h gave birth to their son. In
1982, Oglesby moved to Georgia, and in 1983 convinced h to
join him. In 1984, she left him three times to return to New
Jersey. The first two times Oglesby convinced her to return to
Georgia. TR left the third and final time in August 1984. A
few days later, Oglesby followed V_ to New Jersey, wheré he
joined her.
"On September 27, 1984, they checked into the Hillside Motorx
Lodge in Cherry Hill, to which they returned on the night of
September 28. The fé)llowing morning a housekeeper discovered

N§
S corpsec. S had been hacked and stabbed to death.

. Oglesby was gone. Police investigation revealed that Oglesby
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registered at a motel in College Park, Maryland at 12:30 a.m. on
September 30." __  N.J. at ___ .

V had been stabbed approximately 50 times. The assault caused
injury to V's entire body including a face wound which severed V's
cheekbone and the almost complete severing of her thumb. The
evidence indicates that Oglesby chased V in his endeavor to assault
her, and he continued the attack when V was lying still.

On the morning of October 1, 1984, Oglesby checked into a
Maryland motel. Oglesby returned to New Jersey the same day and
was arrested at 4:15 p.m. Police found two types of knives in
Oglesby's auto. One knife had a small amount of blcod on it; too
small'for a comparison with V's blood type.

"Oglesby sustained brain injuries in an automobile accident
when he was sixteen. As a result of that accident, he was
unconscious for three days and hospitalized for over a month. From
that time, according to his family, he was violent, self-
destructive, and suffered f£rom hallucinations.

"At trial, his sister recalled an incident in 1979, after the
auto accident, when Oglesby took his son for a walk, disappeared
for seven or eight hours, and returned in a confused state,
claiming that he had talked to Jesus and Mery. His brother and
sisters testified that he had been hospitalized several times for
mental illness in the 1970s and 80s.

"Their testimony tended to establish the following additional
facts concerning Oglesby's mental state. In 1981, he was struck by

a truck, necessitating the amputation of oneé of his legs. With
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part of the settlement proceeds, he purchased a new Lincoln. Soon,
however, he said he could not ride in the car because it was
inhabited by a phantom named "Boyaz." Fearful of Boyaz, Oglesby
gave the car to his brother and purchased another new Lincoln for
himself. Over the years, down to the time of the homicide, Bovaz
frequently appeared to defendant and instructed him on the
mysteries of death.

"Oglesby also engaged in other forms of bizarre conduct. 1In
1983, in a possible suicide attempt, he drove his car over a cliff,
and told investigating police that he had been "going home to God."
On other occasions, while visiting his sister, who owned no farm
animals, he would sit, stare, and describe non-existent cows in her
backyard. He insisted that she owned "the biggest cows" and, when
she asked him to describe them, stated that they had "lots of
legs."

"In 1983, Oglesby's family committed him to the Georgia Mental
Health Institution for five days. Although Oglesby did not stay at
the hospital 1on§ enough for a final diagnosis, the tentative
diagnosis was schizophreniform disorder, a short-term form of
schizophrenia." ___ N.J. at ___.

Oglesby is a native of Georgia. He is thirty-three years old.

Oglesby was charged with purposeful and knowing murder,
unlawful possession of weapons, possession of weapons for an
unlawful purpose, and two counts of hindering apprehension. A
notice of factors was served for the 4(c), intent to cause

suffering, aggravating factor. In a jury trial lasting from
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February 18, to March 13, 1986, Oglesby raised the defense of
insanity, but was found guilty of all counts. At the penalty
phase, held on March 17 - 18, 1986, the jury considered the
following mitigating factors: 5(a), mental disturbance; 5(d),
diminished capacity; 5(f), no significant prior record; and 5(h),
any other relevant factor. The Jjury found that the 4(c)
aggravating factor and two mitigating factors 5(a) and 5(f)
existed. The jury found that the aggravating factor outweighed the
mitigating factors. Oglesby was sentenced to death. On the two
ﬁindering apprehension counts, Oglesby was sentenced to consecutive
4 year terms to run concurrently with the death sentence. The
weapons counts were merged with the murder count for sentencing
purposes.

Oglesby appealed his conviction to the New Jersey Supreme
Court. The conviction and sentence were reversed because of error
in the trial court's instruction on diminished capacity. A re-

trial is pending. State v. Oglesby, N.J. (1991)

~149



Revised 7/30/91
81914

STATE V. PENNINGTON

D and look-out Co-D (D's wife) robbed a tavern. When V, the
owner of the tavern threw a beer glass at D, D shot V in the chest.
D then aimed the gun &t V's daughter and demanded money. V's
daughter complied with D's demand. Jury verdiect: murder 6/9/87.
Penalty trial. Two aggravating factors found: 4a, A4g. One
mitigating factor found: 5d. Death.

The following factual summary includes gquotes from State v.

Pennington, 119 N.J. 547 (1990).

"The tragic events underlying this appeal occurred shortly
after 1:00 a.m. on September 2, 1986, in "Sarge's," a neighborhood
bar in East Rutherford. Defendant arrived about 11:30 p.m. A half
hour later, the victim, h, came to help her daughter,

‘Pam, close the bar. At about 1:00 a.m., V- announced that she
was closing for the night. De=fendant, who had drunk three beers at
Sarge's, asked fof a fourth, which Ii‘lli poured while he went to
the men's room. The other customers left, and defendant returned
to his seat at the bar. While Pam started to sweep the floor,

.y— washed glasses in the sink opposite defendant.

"The ensuing events, critical to this appeal, are subject to
various interpretations. The parties agree on few material facts,
except that defendant fired a single shot, which struck the wictim
in the heart, killing her. In a statement given to the police the
night of the shooting, Pam stated that while facing away from the

bar, she heard her mother curse at defendant. When she turned



around, she saw her mother throw a glass at defendant. She then
noticed a smoking gun in defendant's hand and heard her mother
vell, "He shot me."

"At trial, however, Pam denied that she saw her mother throw
a glass at defendant. There, she testified that while she was
turned away from the bar, she heard her mother say to defendant, "I
hate to tell you this, but it's the bewitching hour." Defendant
responded, "Bewitch this." Almost simultaneously, Pam heard "a lot
of commotion," including the sound of breaking glass. Her mother
said, "You son of a bitch." Turning around, Pam saw her mother
leaning on the bar with the bottom of a broken glass in her right
hand. Pam's trial testimony was corroborated to some extent by
broken glass at the scene, which was located almost exclusively on
the bartender's side, but not on the customer's side, of the bar.

"In a sworn statement given to the police, defendant described
a sequence of events similar to those included in Pam's statement,
but different from her trial testimony. Defendant related that
after the other customers had left, he pulled from his waistband a
gun, which had three safeties. He told the victim, "I don't want
to hurt nobody, I just want the money at the register." He then
turned to Pam and told her to join her mother behind the bar. When
he turned back to face § ., she cursed and threw a glass, which
hit him in the chest. Defendant ducked to avoid the glass, and as
he straightened up, he pulled the trigger of his gun...." 119 N.J.

at .



—_— ]

. N $Then he went to high scheol and,
at age 19, enlisted in the marines and served in Vietnam SZFNEE
4R Pennington was honorably discharged in 1970. /K
.|
M
~ In 1974, as a result of a plea, Pennington was found
guilty of first degree murder. NI
'/ ]

Pennington was charged with own conduct purposeful, knowing
murde;, felony murder and a weapons count. A notice of factors was
served for the prior murder, 4(a), and the contemporaneous felony,

. 4(g), aggravating circumstances. In a capital trial held from
May 26 to June 9, 1987, Pennington was found guilty by a jury on
all counts. At the penalty trial which lasted from June 10 to
June 15, 1987, the jury was charged on and found both factors. The
jury was charged on mitigating factors 5(a), (Pennington under
influence of extreme mental or emotional disturbance), 5(d),
(Pennington's capacity to appreciate wrongfulness or conform
conduct to law significantly impaired by mental defect) and S(h)
(any other relevant factor of D's character). Jury found 5(d4)
present. The jury found that all of the aggravating factors
outweigh beyond a reasonable doubt all of the mitigating factors.

Pennington was sentenced to death. Counts 2 and 3 were merged

with the sentence for count 1.
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Pennington appealed:.to the New Jersey Supreme Court. - The
Court reversed the conviction because of the failure of the trial
court ,tq. instruct the jury that they must find that the Pennington
purposely. or knowingly caused death as opposed to sericus bodily

injury. State v. Pennington, 119 N.J. 547 (1990).
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Revised 4/3/91
#1917

STATE V. PERRY

D and V P fought over money that D owed V. D
held V in a death grip and killed him. D then shaved the eyebrows
off V's face and applied makeup to disguise the corpse. Jury

verdict: murder 5/20/87. Penalty trial. One aggravating factor
found: 4c. No mitigating factors found. Death.

According to D, on or about February 27, 1986, defendant (D),
Arthur Perry, arrived at his home. A half hour later victim, (V),
came to D's house. D was in the second floor bedroom NN

D and V argued over §Ml monies D owed to V. (G
AN $ D declined this offer. V

persisted in his demand that D owed him money. D claimed that his
debt to V had been paid by a friend of his.

Vv again made his R cffer to D. " D refused. V
became enraged and lunged at D. D feared V was carrying a .22
caliber revolver [ NGNS - D moved out of V's way.
When D realized he could not retreat, D grabbed V and thel; fell to
the floor fighting. D held V tight until D thought V had relaxed.
When D began to release his hold, V came tc and began again with
even more fury. D stated "I knew if I let him go, it was either me
or him." At that moment, D grabbed V in a "“death grip" which D
learned while in the Marine Corps. D stated he held V in this grip

for 30 seconds to a minute. When D released V, he became alarmed
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at V's lifeless éppearance. D stated "I did not mean to kill this
man."

D expressed regret that he might havt been able to save V's
life if, after V lost consciousness, D had contacted the police for
an ambulance.

D then panicked and searched the body for weapons, money g
_ D removed V's jacket, shoes and pants. D plucked V's
eyebrows and applied make-~up around V's eyes to disguise V so that
if someone found the body, they would not recognize it as being V.
D took a cord and tied it around V's neck and dragged V to the
basement. D hid the body behind an air conditioning unit. D's
frieﬂd;“who was walting in the car for D, helped D shut the
basement door so no one could get in without forcible entry.

Evidenée found at the scene was V's body covered by a blanket,
V's pants and gneakers.

D was born April 2, 1957, in Philadelphia, Pennsylvania. D
dropped out of high school. At the time of the offense, D was a
resident of Camdén. D was employed at a homosexual club as
security. D enlisted in the Marines but was honorably discharged
A N R

D was charged with purposeful murder by his own conduct (count
1); felony murdexr (count 2); robbery (count 3); hindering
apprehension (count 4, 5, 6, and 7); and possession of a controlled
dangerous substance (count 8).

At trial, which lasted from May 4 to May 20, 1987, D was found

guilty of murder, felony murder, and hindering apprehension and
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prosecution. (N
MR The jury acquitted D of robbery and the judge then found

D not guilty of felony murder.

The 4(g) aggravating factor was dismissed prior to penaltv
phase. The (4c), extreme suffering (mutilating after death)
statutory aggravating factor was served. The mitigating factors
served were: D was under the influence of extreme mental or
emotional disturbance, (5a); the victim solicited, participated in
or consented to conduct which resulted in his death, (5b);
diminished capacity, (5d); duress, (5e); and any other factor which
is relevant to D's character, (5h). At the penalty trial, held on
May 22, 1987, the jury found no mitigating factors but found the
aggravating factor. As a result, D was sentenced to death. On the
other charges, D was sentenced as follows: 5 years consecutive to
any other sentence on counts 4, 5, and 6. Five years on count 8 to
be served consecutive to any other sentence. An appeal is pending

in the New Jersey Supreme Court.
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‘ Revised 8/7/91
#1957, 2809

STATE V. PITTS

D stabbed V2 (D's former lover) and cut her throat. D also
stabbed V1 (V2's lover) eight times. Jury verdict: murder
2/19/85. Penalty trial. One aggravating factor found: 4c, for
the death of V1. One aggravating factor found: 4c, for the murder
of V2. Pour mitigating factors found: 5a, 5b, 5f£, 5h, for the
murder of Vl. Three mitigating factors found: 5a, 5f, 5h, for the
murder of V2. Death for V2's murder; Life for Vi's murder.

The following facts in quotations are taken for State v.
Pitts, 116 N.J. 580 (1989).
"On March 20, 1984, defendant, an unemployed Vietnam War

vichm 25 (v25s)
veteran, was in {NMSS , townhouse. At her request, defendant

Va's victim 1 (v1)
. was watching one of ¥ twvo children while she and B
SR took her other child to the hospital.  According to
defendant, he and y:—_ and dated many times. They had been
sexually intimate. Defendant acknowledged his deep affection for
V2 .

"In the course of the evening two other male friends of
(iw'v,g visited her townhouse.... The three men discussed their
feelings toward & while awaiting her return. Defendant
stated that he loved her very much and questioned the other two

about the depth of their affection for her....
"‘As time passed defendant became increasingly angry at
WW‘* failure to return home. Pitts blamed & for
keeping her out late and said that he would "get" & When
‘ & and & returned about 11:00 p.m., Pitts called her



Vi
a "tramp" and demanded to know where she had been. (D

intervened and invited defendant into the living room to discuss
his concerns, but defendant, glaring at&, did not leave the
kitchen. 116 N.J. at 586, 7.

"Suddenly, defendant grabbed a kitchen knife and held it

against Della Polla's neck. He threatenedv 2‘_co slit his throat,
accusing Della Polla's of having infected NP vwith a venereal
disease that she had subsequently transmittec'i to defendant....
Pencock drove Pitts home and returned to & apartment....
.Shortly thereafter, defendant returned to the apartment....
Pitts was carrying a rifle with a pistol-type handle which he
pointed at Della Polla saying, "We are going to talk."... When
Pencock attempted to take the rifle from defem‘iant, it fell to the
ground and discharged.... Defendant .left ‘vz* apartment the
. next morning. 116 N.J. at 587, 8.

On Thursday morning, March 22, Pitts and a neighbor drove "to
a liquor store where Pitts purchased a six-pack of beer'. Pitts
drank half of a bottle of beer as they drove to “
apartmen}:. Gibbs parked the car and waited while Pitts proceeded
to u* apartment. Outside the apartment door Pitts
encountered Michael Sarich who was visiting & to repay a
debt. Acc%riqsing to Sarich, a woman's shoes and coat were invzllain
view in living room. Sarich departed, leaving JNIES
and Pitts together in the apartment. The two quickly became
engaged in a heated argument. Pitts, the only survivor of the

ensuing encounter, has offered several different accounts of the



events that followed.

"In his first statement to police officers following his
arrest, defendant attributed the murders of 'V* and &
to an unidentified male who was waiting at & apar‘:ment door
when Pitts arrived for the purpose of buying some marijuana.
According to Pitts, the assailant "freaked," pulled out a knife,

vi Ve
and stabbed WNR- He then stabbed Y s she attempted to
run from the apartment. Pitts said that his hands were smeared
with blood when he attempted to render first aid. He denied
‘responsibility for either homicide.

"Defendant gave a second statement to the police at 2:10 a.m.
on March 23, approximately an hour after he completed his first
statement. In the second statement, Pitts acknowledged
responsibility for both homicides. Pitts said that he andyi—
argued about seven hundred dollars that h owed him.

"They owed‘nm. At that time they owed me seven hundred
dollars and & been holding and holding and holding and he's
been bullshitting me.... Vﬁ.

"... I tried to get [the money] from SENENER- Vhen he
started getting shitty with me, that's when I got shitty back.
That's when -- what the fuck are you doing? I says, mother, I told
you don't fuck with me, and he did.

"According to defendant; he then pulled out a black Army
"survival" knife and cut & throat:

"He was cut but it wasn't severe enough but you can cut a

human being and usually they'll stay alive three minutes. That's

159



a known fact. According to yvou gentlemen, he was stabbed. All
this is going on fast. This couldn't have taken no more than ten,
15 seconds. When Y—?- came out of the room, what the fuck you
doing, jerkoff, and on and on and on. I said because my fucking
money is not in my hand and it went on. That's when I, you know,
attached her....

vi Ve

"[after (D had fallen against the wall, GEEEE went into
nysterics. And when the hysterics went down, that's when I fucked
UP...o I guess originally it started as a struggle because I
grabbed her and I tried to cut her throat. I told you before, you
can use [the combat knife for)] cutting someone‘s throat. vat
"Defendant indicated that he twice attempted to cut &
throat, but did not recall stabbing any other part of her body. He
stated that he "took the pulse" of both victims, and determined
that both were dead. 116 N.J. at 588, 589, 590.

However at trial, Pitts testified that "an argument erupted,
the two shoved each other, and & demanded that Pitts leave.
When he refused, & turned toward the bedroom and said that
he was going to get a gun. Pitts then pulled out his knife and
stabbed & He described the assault as an "instantaneous
like reflex." While occupied with &, and in a frenzied-type
state of mind," Pitts perceived an "image" behind him. According
to Pitts' trial testimony:

"[Wlhereas, that now which I know & was behind me, it was
just an image at that time that I wheeled around and I slicedy-?

with the knife at the time....
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"... [Wlhen I came back to my senses I had realized what I had
done and V-L was laying outside the apartment and & was laying
inside the apartment and V-L was in a puddle of blood and I
lifted her up and I put her back into the apartment and then I went
back downstairs and I ran downstairs and I got into James Gibbs'
car. 116 N.J. at 590.

"Dr Gerald Cooke, a clinical asnd forensic psychiatrist who
tested and evaluated the defendant, gave trial testimony that was
corrobnrative of Pitts' trial version of the homicides. He
testified that although Pitts was not psychotic or out of touch
with reality, "he has some tendency towards loss of control or
increased emotional stimulation.... [He] has more of a tendency to
lose control than the average person when he is stressed,
particularly if those stresses f£it into these particular dynamics
I have mentioned, sucbhb as rejection by women, things of that
nature.

"Dr. Cooke glso testified that Pitts "showed a continuing
preoccupation with Vietnam." Dr. Cooke reviewed his discussions
with Pitts concerning his Vietnam service: |

"He was in combat in Vietnam and was wounded in combat. We
talked about Vietnam.... He says that he felt that he accomplished
more in one afternoon in Vietnam in a combat -situation than he has
done in his entire life since then, and I got a real sense that he
feels like much of his life has been useless andfwithout purpose
since that time.

"Dr. Cooke diagnosed defendant as having a cyclothymic
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personality disorder. What that means is that he is an individual
whose moods vary significantly over a time to a point where it
disrupts his day-to-day functioning and at times he is maybe
depressed significantly, and to(o) he may be hyperactive, manic.
116 N.J. at 591.

"Dr. Robert Segal, the Camden County Medical Examiner,
testified that the deaths of both victims resulted from multiple
stab wounds inflicted by a heavy-bladed knife with a single sharp
edge and a square or blunted opposite edge. & had 8 stab
wounds. 116 N.J. at 593.

"From his examination of & body, Dr. Segal observed
"multiple stab wounds and multiple scrapiels ol[r] abrasions over
practically all portions of the body." 116 N.J. at 593, 4. He
discovered 24 stab or slashing wounds.

"Internal examination revealed a fractured third left rib and
right humerus, a cut aorta, a cut esophagus, cut lungs, and blood
in her lungs. 116 N.J. at 594.

’"Defendant's neighbor James Gibbs, who had driven Pitts to
& apartment, gave testimony concerning the events that

occurred after the homicides.... When Pitts returned to the car,

he had blood on his hands and a knife concealed in his coat. Hé

vi
told Gibbs that I had "pulled a shotgun on him" and that he
vi V2.
had killed S =2nd . According to Gibbs, Pitts said,

"I cut her throat, you don't have to worry about her." When Gibbs
questioned Pitts further about why the killings occurred, Pitts

told Gibbs that "they owed me money." Gibbs testified that Pitts
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grinned and said, "[s)ee what I mean about paybacks is a bitch.""
116 N.J. at 594.

At approximately 9:30 p.m., police authorities were notified
that D was inside his apartment. D was apprehended and taken to
police headquarters. Police.authorities confiscated a sawed-off

shotgun from under a sofa cushion in the D's apartment.

-
|
e |
.

On May 15, 1984, Pitts was indicted for the following
offenses: count 1, knowing murder of V1; count 2, knowing murder of
V2; count 3, hindering apprehension; count 4, possession of a knife
for an unlawful purpose; count 5, false swearing; count 6,
possession of a handgun for an unlawful purpose; count 7, tampering
with a witness; count 8, terroristic threats; count ‘9, assault by
pointing a firearm; count 10, unlawful possession of a handgun;
count 11, possession of a knife for an unléwful purpose; count 12,
unlawful possession of a knife. A notice was served for the
following aggravating factors: 4(b), grave risk as to V1; 4(c),
extreme suffering as to both Vs; and 4(£f) escape apprehension as to
V2,

In a capital trial, which was held from February 6 to February

19, 1985, Pitts was found guilty by a jury on all counts. At the
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penalty trial, which was held from February 20 to February 22,
1985, the jury was charged on the aggravating factors noted above,
but found only 4(c) applicable to both murders. With regard to the
murder of V2, the jury did not f£ind 4(£f). The jury did not find
4(b) as to V1.

The jurv was presented with the following mitigating factors
regarding the murder of V1: 5(a), emotional disturbance; 5(b),
victim' .participation; 5(d), diminished <capacity; 5(£f), no
significant prior record; and 5(h), any other relevant factor. The
jury found factors 5(a); 5(b); 5(£); and 5(h) regarding the murder
of V1. e

Regarding the murder of V2, mitigating factors 5(a), 5(b),
5(d), 5(f), and 5(h) were served. All but 5(b) and 5(d) were
found. For the murder of V2, the jury found that the aggravating
, factor was not outweighed by the mitigating factors and sentenced
Pitts to death for V2's murder. Pitts was sentenced to 1life
imprisonment with a 30-year parole minimum eligibility for the
murder of V1. Pitts was sentenced to four years on counts (3),
(7), (8), and (ll1l), to be served concurrently with count one.
Pitts was sentenced to eighteen months imprisonment on counts (5)
and (9), to be served concurrently with the sentence in count (1).
Additionally, Pitts was sentenced to seven years on count (6).
Count (4) merged into counts (1) and (2); count (12) merged into
count (11); and count (10) merged into count (6).

Pitts appealed his conviction to the New Jersey Supreme Court.

Pitts' convictions for murder were affirmed, however, the court set

A



aside the death sentence and remanded for a new penalty phase
because the charge in the 4(c) factor included the 1language
"outrageously wanton, vile, horrible or inhumane" declared too

indefinite in State v. Ramseur and because the trial court did not

instruct the jury that the aggravating factors must outweigh the

mitigating factors beyond a reasonable doubt. State v. Pitts, 116

N.J. 580 (1989).
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Revised 3/19/91

$2026

STATE V. PURNELL

D attempts to buy drugs from V. D and V fight. D stabs V
15x, steals V's drugs. D has prior murder. Jury verdict: murder
2/20/90. Penalty trial. Two aggravating factors found: 4a, 4g.
Two mitigating factors found: 5b, 5h. Death.

On August 26, 1988, at about 6:00 p.m., defendant Braynard
Purnell (D), age 36, went to an acquaintance's (Wl's) home. D told
Wl that he wanted to buy cocaine and Wl said V had some. W1l went
to a nearby park, found V, and told him that D was looking for him.
Vv, however, remained at the park.

At about 8:00 p.m., D went to the park and found V, who was
with his girlfriend and a friend Jeff (W3). D and V spoke for
about 15 minutes before the three ieft the park. Others in the
rark (W4 and W5) saw D and V speaking together, and W5 saw D, V,
and W3 leave and walk toward D's house.

D and V argued on the way to éhe house; there was no testimony
about the content of the argument; and there was no testimony about“
the argument in the rear of house. As D, V and W3 approached D's
house, D told V that W3 could not come along and V told ﬁ3 to
leave. W3 saw D and V walk on D's property and heard the "deal"
was for D to by "a sixteenth" of cocaine. D and W3 then walked to
a friend's house.

D's paramour's children (W6, W7, W8) saw D fighting with V in

their backyard. D's daughter (W6) ~alled for D and heard "Help me,



Jeff. Help me. Don't leave me." W7 and W8 also heard someone
call for Jeff, and also heard someone say "He's going to kill me."

W6 and W7 ran up the street to D's landlord's (W9) home and
told W9 that D was involved in a fight. While W6 and W7 called the
police and told them that "two guys are jumping my Dad". Their
mother, W9 ran to D's home. W9 walked to the rear of the yard and
called for D. D replied, "Everything's all right" and crawled out
of the bushes. W9 then went home, also D told W6 not to say
anything about him fighting. In addition, when asked about V's
whereabouts, D told W3, W4, and W6 that 2 men chased V from his
(D's) house.

Later that evening, between 10:00 and 11:00 p.m., D returned
to Wl's home. D, who had cuts and scratches on his arm, told wi
that if anyone asked for him, she (Wl) had not seen him. D also
produced some drugs that he did not have earlier in the evening.

On August 28, 1988, at about 6:30 p.m., V's girlfriend W2, who
lived in Delaware returned to New Jersey in search of V. W3 and
V's sister (W1l0), who had both assumed that V had spent the weekend
with his girlfriend, joined in the search. W3 remembered that he
had last seen V with D, so they all went to D's home. D claimed
that V had been chased away by 2 men and that he had gone down to
W9's home to call the police. W9 told the group that it wasn't D
who had come to call the police, but W6. W9 also told them that
when he had gone to check on D, he had seen D crawling out of the
bushes near the back of the vard. W3 and W10 then ran back to V's

house, where W3 found V's body in the bushes in D's backyard. D's
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. determined that V had been stabbed 15 times in the abdomen, chest
and neck.

After finding V's body, W10 began screaming. A passing police
officer noticed W10, and she led him to V's body. During the
ensuing investigation, D's and his paramour's children told police
that they saw D fighting a man, while ancther man ran away through
the bushes, and that D had chased them all away. Eventually,
however, they admitted that it was D that had been fighting. D was
arrested on September 1, 1988.

| After arrest, D was observed to have "a puncture wound" on his

arm and a bruise under his eye, suggesting a fight.

At the time of the offense, NN
SN D was divorced and had a child of his own.

‘ D dropped out of high school, after completing 10th grade and
served U.S. Army for one year. Defendant was employed and had held
unskilled jobs in the past. ENEEEENENENEREEEED
]

second degree murder.

D was charged with own-conduct purposeful or knowing murder,
2 counts of hindering apprehension or prosecution, possession of a
weapon for an unlawful purpose, and perjury. Prosecutor argued
during trial that Victim had been killed in a fight over the price
of drugs and that he had killed V to steal his drugs. In a jury
trial lasting from January 16, to February 14, 1990, D was found
guilty of all but 1 count of hindering apprehension. At the
penalty trial, which was held on February 20 and 21, 1990, the
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State alleged that the 4(a), prior murder; and 4(g), the murder was
committed during a robbery, statutory aggravating factors were
present. D alleged that the following mitigating factors were
present: (5)(b), V solicited the conduct which caused his death;
and (5)(h), any other relevant £factor. The jury found both
aggravating and both mitigating factors present, and also found
beyond a reasonable doubt that the aggravating factors outweighed
the mitigating factors. As a result, D was sentenced to death. In
addition, D was sentenced to 5 years, 2 without parole, on the
‘hindering apprehension charge, to be served consecutive to the
death sentence. For perjury, D was sentenced to 5 vyears,
consecutive to the death sentence, but concurrent to the sentence
imposed for hindering apprehension. The sentence for the weapons
offense merged with the death sentence. D appealed his conviction

and sentence directly to the New Jersey Supreme Court.

169



Revised 8/5/91
#2015

STATE V. RAMSEUR

D (male) and V (female) were paramours. V had told D not to
come around anymore. The next day, D stabbed V several ¢imes on
the street in front of V's grandchildren. D has a prior murder.
Jury verdict: murder 5/12/83. Penalty trial. Two aggravating
factgrs found: 4a, 4c. Two mitigating factors found: 5z, 5d.
Death.

-

The following factual survey is taken from State v. Ramseur

106 N.J. 123 (1987).
"

"

S, (54 years of age), the victim in this case,

lived with her grandchild across the street from the defendant's
aunt's house. She and defendant "used to go together", the
relationship having ‘a;;)pa;rently existed for several years. On
occasion Ii;\inseur (43 years of age) would threaten her, as he did
during the argument about a year or year and a half before the
killing. On the day following those threats, after learning a man
had’ been in her house, Ramseur told her according to one of Wik
-& granddaughters, that "what he. said yesterday was abou":m;o
come true," namely, "that she was going to regret it." That
granddaughter also 6Vé_fv~‘fxeard a loud noise during an argument
between them that day and upon entering the room, after Ramseur
left, she saw her grandmother, J—, lying on the floor with
blood coming out of her mouth, blood on the wall, a:-s “like a hole
all the way through her cheek." The police were called, and ¥W§
i was taken to the hospital.

On another occasiocn, three to four months before the murder,
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someone rang the doorbell at the 4§’ residence, and as one of
her granddaughters tells it "my grandmother went on the porch and
asked who was it and {Ramseur} was-he backed back down onto the
sidewalk so my grandmother could see him and told my grandmother
i:hat’ he would kill her and the kids or just her by herself. . ."
‘b‘ granddaughter was standing right behind her when that
occurred.

The night before the killing, again during an argument,
iv- told Ramseur that "she's tired of his drinking and tired of
him coming up there with her grandkids because if she can't raise
them who else was going to raise them?," as recounted by a neighbor
who lived next door énd heard the exchange. He told her “Yoﬁ' 11 be
sorry." That same evening he stole a knin‘ie from her kitchen,
secrefly, he thought, but in fact one of “ ¢grandchildren
saw him. It was the knife he used the next day to kill *!“
| On August 25, the day of the killing, Vg, one of her
grandchildren, some friends of her grandchildren, and a neighbor
were on 'the porch of the neighboring home; another grandchild was

Vs
on TiSNEEE sunporch. Her neighbor was braiding the hair of a

young child, and several of the children were teasing each other

\ .
and generally having fun. At one point, {iSSAdEE lecft the porch

to talk to a mechanic who was standing by the front of a truck near
the house. As they spoke, her neighbor noticed Ramseur "peeping"
through the window from his aunt's house across the street. He

"has the curtains kack, and he {was} looking"; he was "just peeping

out, just like this, staring across the street." He did this fox':“
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a couple of minutes, maybe more. .

Ramseur then emerged from the house, walked down the porch
steps, and crossed the street to the place near the truck where @k
* and the mechanic were talking. He patted ‘h on the
shoulder. As one witness recounted: "He walked up to her and just
like this, stabbed her. . . When he stabbed her, she went down and
she throwed her hands up and he got on her like this and was
stabbing her 1like this and fell .down by the truck and she was
laying there and her tongue was coming out and she stretched her
leg out like this so he walked {he walked away from her}. . . Then
he came back, then leaned over and stabbed her. . . He was stabbing
her I don't know how many times. . . I know at least four times,
all over, and then that's when she went to throw up her arms. it
was sO many. It were fast. I don't know how many. Other
witnesses also testified that the defendant, after having stabbed
.J-, began to walk away, but then returned to inflict
additional wounds. He told his victim as she lay there, in a voice
loud enough to be heard by others, "If I see your kids again I'm
going to kill them too."

A Newark police officer who was driving through the area
arrived at the scene. He left his patrol car, ran after Ramseﬁr,
and ordered him to stop three times before the defendant complied.

When the ambulance arrived h was lying in the mud
bleeding from the chest and face. The two ambulance ‘team members,
the emergency room nurse at University Hospital, ané the assistant

medical examiner of Essex County gave testimony concerning the
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v
number of stab wounds received by NS . She had major stadb

wounds in the face and chest, including two chest wounds about
eight and one~half inches deep that pierced the lung. She also
received a number of stab wounds on both arms-called "defense"
wounds because they were inflicted when h "trie{d} to
defend herself by either grabbing the knife or protecting herself
from the knife." v

The wounds were such that WSy did not die immediately.
As witnesses testified, she kept saying "I'm going to die, I'm
going to die, and asked that "somebody hold my hand." She told a
grandchild that "she couldn't breathe." When the ambulance arrived
she was screaming and saying "I am going to die." As one of the
ambulance personnel sald "{al}s I was picking her up to put her on
the stretcher, she reached up. She grabbed me by the collar and
she told me she was going to die." Her exact words were: "Please
help me. I am going to die." "She was moving all over. . . While
we were trying to check her out and lay her on the stretcher, you
know, she was kicking, mcving, you know, trying to fight with us,
you know."

They put her in the ambulance and started fixing her wounds
with bandages. When they drove away, according to the ambulance
attendant who accompanied her, "she kept on fighting me and saying
"I am going to die. I am going to die." She repeated this all the
way to the hospital, a ride of four to five minutes. Only upon
arrival at the hospital did she become unconscious. She died at

the hospital after an unsuccessful attempt to revive her through
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direct cardiac massage. 106 N.J. 160-153

"R’ the victim in this case, lived with her

rgrandchild across the street from defendant's aunt's house. She

and defendant "used to go together," the relationship having
apparently existed.for several years. On occasion, Ramseur would
threaten her, as he did during an argument aboui a year or year and
a half before the killing. On the day following those threats,
after learning a man hac} been in her house, Ramseur told her,
according to one of d‘ granddaughters, that "what he said
yesterday was about to come true," namely, "that she was going to
regret it." That granddaughter also overheard a loud noise during
an argument between them that day and upon entering the room, after
Ramseur left, she saw her grandmother, W, lving on the
floor with blood coming out of her mouth, blcod on the wall, and
"like a hole all the way through her cheek." The police were
called, and * was taken to the hospital.

"On another dccasion, three to f'ou:r months before the murder,
someone rang the doorbell at the Nﬁ‘ residence, and as one of
her granddaughters tells it, "my grandmother went on the porch and
asked who was it and [Ramseur] was -- he backed back down onto the
sidewalk so my grandmother could see him and he told my grandmother
that pe would kill her and the kids or just her by herself...."
“‘m' granddaughter was standing right behind her when that

occurred.

"The night before the killing, again during an argument,
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V

B :c1d Ramseur that "she's tired of his drinking and tired of
him coming up there with her grandkids because if she can't raise
them who else was going to raise them?," as recounted by a neighbor
who lived next door and heard the exchange. He told her "You'll be
sorry." That same evening he took a kni%g from her kitchen,
secretly, he thought, but in fact one of h grandchildren
saw him. If was the knife he used the next day to kill 'wv—'

"On August 25, the day of the killing, h, one of her
.grandchildren, some friends of her grandchildren, and a neighbor
were on‘the porch of the neighboring home; another grandchild was
on-!fd" sunporch. Her neighbor was braiding the hair of a
young child, and several of the children wee teasing each other and
generally having fun. At one point, ’y— left the porch to
talk to a mechanic who was standing by the f;ont of a truck near
the house. Aas they spoke, her neighbor noticed Ramseur "peeping"
through the window from his aunt's house across the street. He
"had the curtains back, and he [was] looking"; he was "just peeping
out, just like this, staring across the street." He did this for
a couple of minutes, maybe more.-

"Ramseur thzii emerged from the house, walked down the porch
steps, and crossed the street to the place near the truck where Ms.:
Stokes and the mechanic were talking. He pattedh on the
shoulder. As one witness recounted:

"He walked up to her and just like this, stabbed her.... When

he stabbed her, she went down and she throwed her hands up and

he got on her like this and was stabbing her like this and
fell down by the truck and she was laying there and her tongue

was coming out and she stretched her leg out like this so he
walked [he walked away from her]}.... Then he came back, then



leaned over and stabbed her.... He was stabbing her but I
don't know how many times ... I know at least four times, all
over, and then that's when she went to throw up her arms. It
was so many. It were fast. I don't know how many.
Other witnesses also testified that the defendant, after having
stabbed *,, began to walk away, but then returned to
infliét additional wounds. He told his victim as she lay there, in
a voice loud enough to be'heard by others, "If I see your kids
again I'm going to kill them too."

"A Newark poliée dfficer who was driving through the area
arrived at the scene. He left his patrol car, ran after Ramseur,
and ordered him to stop three times before the defendant complied.

"When the ambulance arrived _V_ was lying in the mud
bleeding from the chest and face. The two ambulance team members,
the emergency room nurée at University Hospital, and the assistant
medical examiner of Essex County gave testimony concerning the
- number of stab wounds received by ‘h She had major stab
wounds in the face and chest, including two chest wounds about
eight and one~half inches deep that pierced the lung. She also
received a number of stab wounds on both arms -- called "defense"
wounds because they were inflicted when M“ "trie[d] to
defend herself by either grabbing the knife or protecting herself
from the knife."

"The wounds were such that b did not die immediately.
As witnesses testified, she kept saying "I'm going to die, I'm
going to die," and asked that "somebody hold my hand." She told a
grandchild that "she couldn't breathe.”" When the ambulance arrived

she was screaming and saying "I am going to die." As one of the
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ambulance personnel said, "[als I was picking her up to put her on
the stretcher, she reached up. She grabbed me by the collar and
she told me she was going to die." Her exact words were: "Please
help me. I am going to die." "She was moving all over.... While
we were trying to check her out and lay her on the stretcher, you
know, she was kicking, moving, you know, trying to f£ight with us,
you know."

"They put her in the ambulance and started fixing her wounds
with bandages. When they drove away, according to the ambulance
attendant who accompanied her, "she kept on fighting me and saying
'I am going to die. I am going to die.'" She repeated this all
the way to the hospital, a ride of four to five minutes. Only upon
her arrival at the hospital did she become unconscious. She died
at the hospital after an unsuccessful attempt to revive her through
direct cardiac massage." 106 N.J. at 160-163;!

"Dr. Mark Mishkiﬁ, amneuroradiologist, testified that
Ramseur had atrophy (a shrinkage or wasting) of the brain in the
frontal and temporal lobes. He labelled the atrophy progressive
based in CAT scans performed on Ramseur. Dr. Mishkin, on cross-
examination, stated‘that sﬁch a pathology would not preclude normal
conduct. .

"Dorothy Lewls, a psychiatrist who had examined Ramseur,
testified that he suffered fromupsychomotor seizures, a type of
epilepsy. During a seizure an individual may lose control over his
or her behavior. Violence is possible if the person is also

paranoid and provoking circumstances exist. Dr. Lewis further
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testified that Ramseur was paranoid. Dr. Lewis stated that the
stabbing occurreé during such a psychomotor seizure." 106 N.J. at
164.

D had suffered four head injuries in the past. He was hit
with a wooden beam, thrown from the cab of a moving truck, hit his
head on the windshield during a traffic accident, and was mugged
and severely beaten several monhths prior toc the murder. The
doctors also reported episodes of memory loss and migraine
headaches. A spinal tap showed evidence of bleeding in the brain.
One of the doctors felt that D had become psychotic after being
mugged.

Two neurologists testified on behalf of the state. Both
agreed that D understood the nature and consequences of his act.
They felt that D was extremely paranoid and suspicious. They did
not find any neurological evidence of brain damage.

The medical examiner testified that there were 13 stab wounds,
which were mostly superficial. However, three wounds exceeded
eight inches in depth. The medical examiner testified that V was
conscious for 10 - 15 minutes after the stabbing.

During the guilt phase of the trial, which was held from April
4 to May 12, 1983, the jury found D guilfy of all three chargés.
Aggravating factors served were 4 (a), D previously convicted of
murder and 4(c), "outrageously and wantoningly vile". At the
penalty trial, held on May 16 - 17, 1983, both aggravating factors
were found by the jury. Four mitigating factors were served: 5(a),

D was under the influence of extreme mental or emotional
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disturbance; 5(d), D's capacity to appreciate wrongfulness of his
conduct was significantly impaired as the result of mental disease;
5(c), the age of the defendant at the time of murder; and 5(h) any
other factor relevant to defendant's character (work history,
unstable childhood). The jury found 5(a) and 5(d) but did not f£ind
5(c) or 5(h). At first the jury was unable to reach a verdict but
when re-charged, found that the aggravating factors outweighed the
mitigating. Defendant was sentenced to death. D appealed to the
New Jersey Supreme Court. The court reversed D's sentence of death
and remanded the case to the trial court for the imposition of a

non-death sentence because, when the jury deadlocked, the trial
court's instructions on the necessity of reaching a verdict were

prejudicially coercive. State v. Ramseur, 106 N.J. 123 (1987).
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, Revised 8/5/91
$2172, 3003

STATE V. ROSE (TEDDY)

D was walking with his friends carrying a shotgun in a canvas
bag. Police officer (V) stops to ask D what is in the bag. D
panics and shoots V one time in stomach. Jury verdict: murder
6/4/85. Penalty trial. Two aggravating factors found: 4f, 4h.
Two mitigating factors found: 5a, 5h. Death. Re=-trial. Two
aggravating factors found: 4f, 4h. Three mitigating factors
found: 5a, 5d, 5h. Life.

The following gquotation is excerpted from State v. Rose, 112

N.J. 454 (1988).

"This case involves the shocking and senseless killing of an
Irvington police officer. The uncontested evidence adduced during
the guilt phas=s of the trial demonstréted that on August 8, 1984,
at approximately 11l:45 p.m., defendant, Rose, shot and killed

Hhe vielm V)
Irvington police officer with a sawed-off shotgun.

"Earlier that evening defendant had been out with a friend,
returning to his horemin Irvington shortly after 11:00 p.m. He was
approached by two acquaintances, Gerry Cuccolo and Paul Palermo.
They told Rose they planned to burglarize a bizza restaurant and’
asked to borrow some of Rose's tools. Rose loaned them the tools,
but the testimony at trial was contradictory about Rose also
agreeing to act as a lookout. Cuccolo and Palermo proceeded to the
pizzeria; however, the burglary pigﬂ was aborted when Cuccolo was
observed in the hallway leadlng to the pizza parlor. ' The two

- R

returned a pry bar to Rose and Palermo, with Rose's consent,
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retained possession of the other tools.

"Rose returned from his car to the corner of Springfield
Avenue and 40th Street with Palermo, carrying a white canvas bag
over his shoulder. In the bag was a sawed-off shotgun he had
purchased a few weeks earlier in Pennsylvania. They joined Cuccolo
and two other young men, Michael O'Keefe and a person known as
"Mark." It was then about 11:30 p.m.

"Palermo and Mark departed, and Cuccolo, O'Keefe, and Rose
started walking down 40th Street. Rose took the lead and Cuccolo
followed about five to seven feet behind, with O'Keefe to his
right. An Irvington police car passed by. Rose waved to the
driver and told Cuccolo that he thought it was someone he knew.
The patrol car passed Cuccolo, O'Keefe, and Rose and pulled up to
the corner. The driver then backed up the patrol car, stopping

abreast of Cuccolo, O'Keefe, and Rose who stood by the curb.

"Irvington Police Officer NI vas driving the

I IR PTI L N

patrol car. After stopping the car beside Cuccolo, O'Keefe, and
Rose, he got out and approached them. 'A“ held a
flashlight in his hand. He shined the flashlight on the white
canvas bag still over Teddy Rose's shoulder and inquired about its
contents. According to the testimony of Cuccolo and O'Keefe, Rose
responde&g@hat the bag contained a "rocket." As he was responding
to 2NN cuestion, he removed the bag from his shoulder
and placed it on the ground. h asked to see what was
in the bag. At that point, Rose put his hand in th¢ bag, raised it

V§
up, said "and this," held the bag to 3NN stomach and



fired the shotgun. b was knocked five or six feet
into the street, flat on his back.

ﬁose dropped the gun and fled. 112 N.J. at 470-471.

Rose is 21 years of age, a high school drop-out (finished 10th
grade), and has held unskilled jobs (i.e., service station worker,
etc.) in the past. ‘NS RNNET .

Rose has no prior criminal convictions. Rose was charged with
own-conduct purposeful, knowing murder, possession of a sawed-off
shotgun, possession of a sawed-off shotgun with purpose to use it
against the person or property of another, hindering apprehension
and conspiracy to commit burglary. The burglary count was severed
from the other counts, and remained pending when this case was
appealed. A notice of factors was served for the intent to cause
suffering, 4(c); escaping detectioir or apprehension, 4(f); and
murdering a public servant, 4(h), statutory aggravating factors.
In a capital trial, held from May 29, to June 4, 1985, Rose was
found guilty on all counts. At the penalty trial, which was held
from June 6 to &une 12, 1985, the jury was charged on all three
aggravating factors, but found only 4(f) and 4(h). The New Jersey
Supreme Court subsequently ruled that it was in error to present
4(c) to the jury.A D served mitigating factors 5(a), 5(c), 5(4),
5(f£) and 5(h). D withdrew factor 5(f), no significant criminal
history, after the trial court ruled that the State could present
prior bad acts in febuttal. The jury was charged only on
mitigating factors 5(a), emotional disturbance, 5(c¢) age, (21),

5(4d) diminished.capaci;y, and 5(h) any other relevant factor. A

a
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psychiatrist and a psychologist testified about D's horrible
upbringing, his abandonment by his mother, his belief that his
alcoholic grandmother was his mother and some aunts were his
sisters. Rose had found his real mother about three months before
the shooting but she rejected him. The jury found only 5(a) and
5(h) to be present. "The jury found that the aggravating factors
outweighed the mitigating factors. D was sentenced to death. D
also received four years on the possession count, nine months on
the hindering apprehension count, and the possession with purpose
to use count was vacated and merged with the death sentence in
count one.

On appeal, the New Jersey Supreme Court affirmed Rose's
conviction, but overturned the death sentence because the trial
court failed to instruct the jury regarding its consideration of
evidence of Rose's past conduct, because of several instances of
prosecutorial misconduct, and because of failure of the trial court
to provide instructions clarifying the jury's function in weighing
2 aggravating factors based on identical evidence. The case was

remanded for a new sentencing proceeding. State v. Rose, 112 N.J.

454 (1988).

In the re-trial of the penalty phase, aggravating factors 4(f)
escape detection and 4(h) public servant, were served and found.
Mitigating factors 5(a) emotional disturbance, 5(c) age, 5{(d)
mental disease and 5(h) any other factor were served, but only
5(a), 5(d) and 5(h) were found. The jury was unable to agree as to

the weighing of the factors and a life sentence was imposed.
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#2228

STATE V. SAVAGE

A - SRR
S $V was the sister of one of the women, Wl. W1l and V were
D's paramours. D killed V and dismembered her body. When W1l asked
what happened, D said "They were gonna kill you and they were gonna
kill me." Jury verdict: murder 1/24/85. Penalty trial. One
aggrﬁvgting factor found: 4c. One mitigating factor found: 5d.
Death.

During the summer of 1983, defendant (D), Roy Savage, age 32,
SN, :pproximately 6 ft., 190 lbs., was married BB

. - -t — ‘.
. N P

JEMER. Two (2) of the women, JINSNESNSNEMEP the victim (V) and

Cheryl Hubbard W1l were sisters. Another, J.C., was in the

apartment at the time of the crime. She had an apartment at 138

Street in Ney York City SN  The

fourth was Tammy Cherry. Che:ryl Hubbard's two minor children lived

in the apartment also. NN




The following recount of the murder is taken from State wv.

Savage, 120 N.J. 594, (1990).

"In his September 17, 1983, statement defendant éontended that
while Waiting for a bus on Thursday, September 8, he was hit from
. behind and knocked unconscious, and that he awoke the next day in
Harlem Hospital. A black girl with long braids came to his
bedside, told him to go to the apartment on 138th Street and move
the suitcase to New Jersey. = She threatened to kill him if he did
not comply. He related that she placed a pistol at his head,
pulled the trigger on a blank, and told him: "They could have
kllled you a long time ago, don't thlnk that we are joking now."
Savage then descrlbed how he 1mmed1ate1y ran out of the hospital,
dressed only in his hospital gown, chased by security guards until
he reached the 138th Street addreee. After dressing, he went to

the 131st Street address, and then returned to 138th Street with

Fay Vonder and Carl Gamble to pick up the blue suitcase. Driving
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in Gamble's grey Toyota, the three took the suitcase to the
Projects, and left it on the twelfth floor. Savage related that he
did not know the contents of the suitcase at that time, and took it
to Newark because he had been instructed to do so by the girl with
the gun. He made the statement "because I am trying to protect my
people who are in danger (because) the girl with the gun stated
that she could have killed me already."

"Cheryl Hubbard gave a statement to the police on September
20, 1983. 1In her statement -- the first of four, including her
‘trial testimony, that Ms. Hubbard was to give -- Ms. Hubbard
identified Roy Savage as the father of her two youngest children
and as her '"mate." According to Cheryl Hubbard, -‘Savage had four
other "mates": b Cheryl's sister; Jackie Cobb;
Tammy Cherry; and Fay Vonder Savage. Cheryl Hubbard stated that
. she had last seen her sisteré on the morning of September 4,
1983, sweeping the floor in the 351 Broad Street apartment. Cheryl
had left to go to the store, and when she returned, Roy sent her to
the Lincoln Motel with her two children. According to her
statement, Cheryl stayed at the Lincoln Motel until Monday,
September 5, when she returned to 351 Broad Street. She admitted
that when she returned, there was a foul odor in the apartment.
She also recalled seeing Roy and Fay Vonder Savage in the apartment
that week, but denied seeing a suitcase.

"On September 26, 1983, Cheryl Hubbard gave a second
statement. In that statement, she admitted seeing a brown suitcase

leaking a dark brown liquid, in the 351 Broad Street apartment
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during the week following her return from the Lincoln Motel. That
week, she also observed Roy painting over a brown stained spot on
the wall of their apartment.

"Nearly a year later, on August 23, 1984, after Cheryl Hubbard
had been indicted for hindering apprehension and had entered Pre
Trial Intervention Program, she made her third and most revealing
statement. Cheryl stated that when she returned to her apartment
at approximately 10:00 p.m. on September 3, 1983, Roy called her
into his "private room",: which the women were normally restricted
from entering. Roy told her to keep the children in that room, and
Roy, Cheryl, J_ and Jackie entered the living room. Cheryl
stated that Roy, V—’ and Jackie began freebasing cocaine until
the early morning. According to Cheryl, Savage:smoked marijuana
frequently and freebased cocaine almost every night. Cheryl left
the group and went to sleep with the children.

"At approximately 8:00 ofclock the next morning, before
leaving for the grocery store, Cheryl noticed her sister, Mﬁ,
sweeping the floor and Jackie Cobb sitting in the living room. She
noticed that Jackie Cobb's face was swollen and that she had two
black eyes, caused by a severe beating admitted by Savage the
previous week. On returning twenty minutes later, Cheryl heard a
female, either* or Jackie, scream "Hashim, no!" Roy Savage
then appeared at the door covered with blood, and when she asked
him what had happened, he replied: "They were gonna kill you and
they were gonna kill me." Cheryl observed puddles of blood and a

knife on the apartment floor and blood smeared on the walls.
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"Savage sent Cheryl and the children to the Lincoln Motel so
that he could clean the apartment. He visited her periodically at
the motel over that weekend. At one point, he stated that Jackie
and * "were £till nursing on themselves and that they were
doing ok." She said that when she returned to the apartment, she

said defendant told her: "I don't think Aisha [Jackie] is going to
v

make it, she had head injuries.... il night make it,
but she might tell on what happened." When Savage asked what he

should do with the body, Cheryl suggested he "put it in a box and
take it somewhere."

"On Wednesday, before Cheryl left for work, she observed
Savage carrving a black cloth bag. He did not divulge the contents
of the bag but only asked Cheryl if it smelled, and she responded
that it did. Savage then discarded the bag in a dumpster in front
of an abandoned building on Broad Street.

"That following Thursday, Cheryl entered Savage's private room
at their 351 Broad Street apartment. She noticed that there were
newspapers on the floor, covering a dried-up bfownish fluid. The
room smelled. Cheryl also noticed thaté and Jackie's
shoes were in the closet.

"On Friday afternoon, Roy Savage returned to the apartment
with visible head injuries. He asked Cheryl to retrieve a blue
suitcase from the twelfth floor of the Projects and to throw it in
a dumpster. She refused. The next morning, Cheryl and Savage went
to the twelfth floor, but Savage did not remove the suitcase.

Instead, he returned to the Broad Street apartment where he had
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left a second suitcase of black vinyl with plaid side panels. He
removed a yellowish plastic bag from the suitcase and discarded it
in a dumpster. Savage then cut up the suitcase, placed it in a
garbage bag, and threw it in the inciperator." 120 N.J. at 602~
605. ‘

Savage is 32 years of age, honorably discharged from the U.S.

Navy. He is a high school graduate who had completed some courses

at John Jay School of Criminal Justice of City University of New

York and has no ascertainable employment. ENISEESINEN..

Savage was charged with own-conduct purposeful, knowing murder

(Ct. 1) and hindering his own apprehension (ct. 2) by indictment on
1-19-84. A superseding indictment was filed on 2-2-84. Savage was
convicted on 1-24-85. A notice of aggravating factor 4(c), that
the murder involved torture, aggravated battery and depravity of
mind, was served by the State. In support of this factor, the
State relied on the evidence presented at the guilt phase. Savage
served as mitigating factors emotional disturbance, 5(a); Savage's
age 5(c); mental disease 5(d); no significant prior criminal
history 5(f); and any other factor 5(h). Savage's wife testified
that Savage had worked hard and provided for his children.
Savage's mother-in-law testified that he must be sick if he did
something 1like that. Savage testified that he had received
ineffective assistance of counsel. Savage read a letter from

Cheryl Hubbard that she testified as she did because she was afraid
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of being killed. Savage told the jury that there were drug dealers
and pimps who wanted to kill him and his women. The penalty trial
concluded on 1-18-85. The jury found all three elements of
aggravating factor 4(c) were proven beyond a reasonable doubt, as
was mitigating factor 5(d), mental disease. The jury also found
that the aggravating factor outweighed the mitigating factor.
Savage was sentenced to death.

On 1-25-85, Savage's motion for judgment of acquittal was
denied. Savage filed notice of appeal on 3-12-85. Motion denied
on 6-24-87. On 11/6/89, Savage appealed to the New Jersey Supreme
Court. On 7/19/90 the Supreme Court reversed Savage's conviction

and sentence, holding Savage was denied effective assistance of

counsel. State v. Savage, 120 N.J. 594 (1990). The case was

remanded for a new trial.
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STATE V. SCHIAVO

D, a drug manufacturer, fired a shotgun at a group of police
officers who were executing a search warrant in D's home. V, a
police officer, was shot and killed. Jury verdict: murder
5/26/87. Penalty trial. Three aggravating factors found: 4b, 4f,
4h. Three mitigating factors found: 5c¢, 5f£, 5h. Death.

Defendant (D), Dominic Schiavo, age 57, was engaged in the
manufacture of. large quantities of methamphetamine and Phenol-2-
Propanol (P2P).,.. Law enforcement authorities were aware of D's
activities, and as a result of their ensuing investigation and
their surveillance of D's home, several *search warrants were
authorized.

Oon August 28, 1985, at 7:02 p.m., D and Thomas Baldino,
(arrested but not indicted) were inside D's residence when a search
warrant was executed on the premises.. As a group of plainclothed
pelice officers entered the two-apartment building and went up a
flight of stairs, D opened fire with a shotgun. The victim (V), a
police officer, was shot and killed. Two other officers, W1 and
W2, narrowly escaped injury. The police returned fire on D, who
received bullet wounds to his chest, thigh, and both hands.
Baldino, a computer repairman, surrendered without incident before
the shooting began.

In conjunction with their investigation, police also executed

several other search warrants at another home owned by D, at the
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home of D's estranged wife, and at various self-storage units
rented by or leased to D. As a result, Co-D2, Robert Walsh, was
arrested at the other home owned by D and charged with a variety of
drug-related offenses. In addition, police seized methamphetamine,
P2P, quaaludes, and chemicals, glassware, and equipment used to
manufacture methamphetamine. Police also seized, at D's estranged
wife's home, a handgun, and paperwork belonging to D.

At the time of the offense, D was 5'8" tall and weighed 165

pounds. D was a high school graduate and had worked in the auto

maintenance and wrecking industry in the past. D was married DUt
had been separated from his wife for 20 years. <&ENNGNGGEGEE

D was charged with own-conduct, purposeful or knowing murder,
unlawful possession of a weapon, possession of a weapon for an
unlawful purpose, conspiracy to distribute methamphetamine,
conspiracy to distribute P2P, possession of CDS, possession of CDS
with intent to distribute, possession of P2P, possession of P2P

with intent to distribute, and possession of methamphetamine. In
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a jury trial lasting from April 27 to May 26, 1987, D was found
guilty of all charges except possession of P2P with intent to
distribute.

The penalty phase of the trial was held on May 27 to 28, 1987.
The State alleged that the following statutory aggravating factors
were present: 4(b), grave risk of death to another; 4(f), escape
detection; and 4(h), V was a public servant. Defense alleged that
the following statutory mitigating factors were present: 5(c), D's
age, 5(f), D had no signilicant prior criminal history and 5h, any
other factor. (6 children). The jury found that all of the
aggravating factors existed and the State stipulated that
mitigating factors 5(c¢) and 5(f) éxistedj In addition, although it
was not listed on the jurors' verdict sheets, the court instructed
the jury that it could consider factor 5(h), any other relevant
factor, because that factor had also been stipulated to by both
parties. Specifically, the court instructed the jury to consider
that D had raised 6 children, including 2 children that were not
his own. The jury then found that the aggravating factors
outweighed the mitigating factors beyond a reasonable doubt and
sentenced D to death.

Oon the non-capital counts, D was sentenced to 18 months for
unlawful possession of a weapon for an unlawful purpose; ,and 5
years for each of the remaining counts. All sentences, except for
the one imposed for possession of CDS with intent to distribute,
were made consecutive to the previous sentence and consecutive to

the death sentence.
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D appealed his conviction directly to the New Jersey Supreme .

Court, but died in prison before the case was decided.



Revised 8/1/91
#2687, 3005

STATE V. WILLIAMS (JAMES)

D was drinking beer with friends and he decided to go out and
make some money. D and his brother, W1, went in to a nursing home.
D sexuslly assaulted the receptionist then stabbed her 36 times.
Jury verdict: murder 1/31/84. Penalty trial. Two aggravating
factors found: 4c, 4g. One mitigating factor found: 5h. Death.

The following factual summary in quotations is excerpted from

State v. Williams, 113 N.J. 393, (1988).

"At approximately 4:00 p.m. on Thursday, December 230, 1982,
+he vichm (V)
twenty-three year old ¥R :rrived for work at the
Vv

Bellevue Care Center, a Trenton nursing home. (B, 2 full-
time teacher at Trenton High School, held a part-time position as
a receptionist at the Center, where on weekdays she worked the 4:30
to 7:30 p.m. shift. She occupied a desk in the reception area, and
controlled access to the normally-locked front door. As late as
6:05 p.m. on that day, she was seen sitting at her typewriter alone
in the reception area. A nurse ai: the Center noticed sometime
shortly before 6:45 p.m. that h was not at her desk. At
about 6:45, the nurse entered an office adjoining the reception
area, turned on the light, and found W“ dead body
lying on the floor.

"The scene was gruesome. The victim lay face down and naked,
her clothing strewn about the room. There was blood on the floor,
the walls, and the furniture. Under the body, investigators found

an undergarment, some pieces nf jewelry, and a steak knife covered
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with blood.

"The autopsy determined that V— had been stabbed
thirty-six times: there were twenty-one wounds on the back, seven
on the front; and eight defense wounds on the body. Additionally,
there were bruises, contusions, and abrasions in numerous areas of
the body, and the victim's throat was slashed. The medical
examiner found that the throat slashing and the defense wounds were
superficial and would not have killed or immobilized the victim.
The wounds to the front of the body would not, in her estimation,
have immediately killed or immobilized the victim either; it was
the wounds to the back that were fatal. The medical examiner
concluded that the steak knife discovered at the scene could have
been the murder weapon, but that another knife could also have been
used. It was also her opinion that the victim had been sexually
assaulted, although she found no trauma to the genital area.

"Two days after the murder, defendant's mother, Sharon
Ildefonso, and younger brother, Dennis Floyd, came forward. Floyd
said that he had éccompanied defendant to the Bellevue Care Center
on the evening of December 30 and had witnessed the killing. His
testimony would become the foundation of the State's case against
James Williams.

"Although brothers, Floyd and Williams had known each other
only a few months at the time of the murder, having been raised in
separate foster homes. They nonetheless had become companions,
with Floyd, who was seventeen or eighteen, tending tec follow his
twenty-one year-old brother's lead. So it was the evening of the

killing.
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"According to Floyd's testimony, the two brothers spent the
late afternoon of December 30 drinking beer with four friends at
Williams' apartment. Williams had "seemed to be okay," but at some
point during the gathering began speaking and acting aggressively.
He spoke more than once of 'going to make some money tonight" and
going to "beat up some white boys," at one point placing a knife in
his belt and repeating the statement about making money. Fleyd
testified that he did not take this statement seriously, since
defendant was employed as a construction worker and was not, to
Floyd's knowledge, in need of money. Though not knowing his
brother's destination, Floyd accompanied Williams as he left the
apartment and walked to Bellevue Avenue. As the two young men
approached the Bellevue Care Center, Floyd pointed out the Center
as the place where his foster grandmother had died.

"Williams proceeded to the main entrance of the Center, his
brother following. Defendant opened the door-whether it had been
locked Floyd did not know- and stated to the Young- woman in
the reception area that he wanted to see a Mr. Hoffman. The woman
indicated that Mr. Hoffman was on.the second floor, and Floyd
walked toward the elevator. Defendant, however, approached the
woman and began pushing her into a back room. Floyd followed.
Once in that room, defendant closed the door and turned out the
lights and then ordered the victim to take off her clothes. She
started to comply, but then stopped, at which point defendant "got
mad" and began hitting her. The victim, in a scared voice, cried,
"Jesus help me."

"Wwhat followed, according to Floyd's testimony, was a
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horrendous sequence of events in which defendant raped and stabbed
the victim while Floyd passively stood by, gripped by fear. The
6°6" Williams forced the 5'2" victim to the floor, where she lay on
her back. Floyd testified that defendant appeared to penetrate the
victim. She screamed; he put his hand over her mouth and then
"started cutting her." The victim eventually managed to stand up,
at which point defendant stabbed her in the back. After the victim
fell to the floor on her face, defendant got down on one knee and
"started stabbing her in the back." Williams then attempted to
give his brother the knife and have him "stab her a couple of
times." Floyd refused. Defendant then began looking around to see
if he had dropped anything, saying that he did not want to leave
any evidence. "He asked me if I touched anything," Floyd recounted
at trial, "and I said no." On the way out, Williams took the
victim's pocketbook." 113 N.J. at 399-402.

".,.. Floyd testified, (however), that he had not seen Williams
using drugs earlier in the day, and that he had nocticed nothing
impaired in defendant's motor skills." 113 N.J at 402.

"The defense sought to establish, inter alia, that Williams
was acting under tﬁe influence of extreme mental or emotional
disturbance and that his capacity to conform his conduct to theé
requirements of law was significantly impaired by intoxication
and/or mental disease. It drew largely on records from the
Division of Youth and Family Services (DYFS), which had dealt with
defendant from the time he was fifteen months old. The evidence
suggested that Williams' life had been filed with instability and

emotional trauma from the first; the highlight of his life history
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was the incident in which, at age nine, defendant had accidently
shot his younger brother to death. His childhood had been marked
by numerous foster care placements and inadequate psychiatric
intervention. The defense also introduced evidence that in
November 1982, Williams, a construction worker, had been hit in the
head by a load of falling cinder block, after which his behavior
began to change in an alarming fashion. It was apparently at this
point that defendant became fixated on the threat from "poison
bubbles in the water.”" 113 N.J at 406-407.

Williams was charged with: (1) knowing and purposeful murder,
(2) murder during the course of a robbery, (3) robbery while armed
with a knife, (4) murder during the course of an aggravated sexual
assault, (5) aggravated sexual assault while armed, (6) murder
during the course of a burglary, (7) burglary while armed with a
knife.

In January of 1984, the jury convicted Williams on all
counts. The State served the following aggravating factors:
intent to cause suffering, (4c); and the murder was committed
during a robbery, aggravated sexual assault, or a burglary (4g9).
The State introduced photographs of V's body and testimony from the
medical examiner that the V remained conscious after the frdntal
wounds were inflicted and that V. 1lived several minutes after
sustaining the fatal back wounds.

The defense served mitigating factors 5(a), emotional
disturbance; 5(c), Williams's age; 5(d) intoxication, mental
disease; and 5(h), any other factor.

The jury found present mitigating factor 5(h), any other
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factors. The jury did not find emotional disturbance, 5(a), age,
5(c), or mental disease, 5(d).

The jury found that all of the aggravating factors outweighed
beyond a reasonable doubt the mitigating factor.

Williams was sentenced to death on the purposeful and knowing
murder. The three counts of felony murder merged with the murder
charge. On the robbery, Williams received 20 years, minimum 10.
Oon the aggravated sexual assault, Williams received 20 years,

minimum 10. On the burglary Williams received 10 years, minimum 5.

Williams appealed his conviction to the New Jersey Supreme
Court. The convicticn and sentence were overturned by the court
because of the inadequacy of the voir dire of the prospective

jurors combined with the erroneous refusal to dismiss a prospective

juror for cause. State v. James Williams, 113‘N.J. 393 (1988).
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STATE V. Z0LA

D had worked as a maintenance man in V's apartment building.
V filed a complaint against D and, partly for this reason, D was
fired. D broke intc V's apartment, beat, scalded and then
strangled her. Jury verdict: murder 5/31/84. Penalty trial.
Two aggravating facters found: 4c, 4g. Two mitigating factors
found: 5a, 5h. Death.

The following factual summary in quotations is excerpted from

State v. Zola, 112 N.J. 384 (1988).

"This case arises from the particularly abhorrent killing of
a frail 75-year-old widow who lived in a garden apartment complex
where the defendant had been a caretaker. A neighbor saw the
victim, &m, return to her apartment from a
hairdresser appc':intment on the morning of Thursday, January 13,
1983, h last known telephone conversation took
place with her sister at 6:30 that evening; her sister later noted
that oS had not sounded like herself and that her
telephone had been hung up abruptly. Jﬁ did not
attend her reqular social meetings that Thursday afternoon and that
Friday. The newspapers from January 14 to 17 piled up outside the
apartment door;bdid not answer the door to pay the
carrier.

"Oon the morning of Monday, January 17, 1983, a worried

neighbor had the superintendent of the complex enter the apartment.
V§
U body was found spread-eagled on her her, clothed
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only in a girdle and wrapped in a sheet. Leather thongs had been
tied to the victim's left wrist and right ankle; her right arm and
left leg were found close to thongs attached to the corresponding
corners of the bed. She had been wounded in the throat, in the
left temple, and in the nose; her face had bled profusely; her
throat and neck had been bruised.

"Sixty percent of the victim's body was missing skin and
showed signs of scalding; several pieces of the victim's skin were
found in the room. No sign of trauma to the victim's sexual organs
was detected, nor was semen found in the victim's body. The County
Medical Examiner ascribed her death to asphyxiation, which was
later identified as the result of manual strangulation; the time of
death was estimated to be late on Thursday, January 13. The
victim's purse was missing and was never recovered.

"An anonymous tip and a check of fingerprints and palm prints
recovered at the crime scene led police to James Zola, a former
maintenance man in the apartment complex. Whlle employed by the
complex, Zola's poor attempt to 1nstallm kitchen
sink had led her to complain to his superior; Zola had later been
fired, perhaps in part because of this complaint, along with other
deficiencies in work habits." 112 N.J. at 391-92.

"Defendant did not testify at trial, but through the testimony
of a psychiatrist and a psychologist, introduced his account of the
killing: according to defendant, he had paranoically imagined,
while under the influence of alcohol and drugs, that he was being

pursued by police and police dogs. After taking refuge in the
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. basen:ent of the apartment complex, defendant had broken into JEER

Vs
JESE cnpty apartment. His version was that when she

returned he had grabbed her and asked her where the police were.
To present Vm from signaling the police, defendant
tied her up and hit her head. Fearing that he had inflicted a
fatal wound, defendant said that he had unsuccessfully attempted to
revive “Ym, first by trying to give her food and drink,
then by taking her clothes off and putting her in the shower. He
said he went to check the door, leaving his victim in‘the bathtub
with scalding water running; panicked by b
condition when he lifted her out of the bathtub, he had put her on
the bed to cover her up, and then had walked home in a daze and
gone to sleep.”" 112 N.J. at 392-93.

. "Defendant relied on the guilt phase testimony of defense
experts who had described his broken home and troubled past: as a
youth defendant had been emotionally disturbed and addicted to
drugs, and had been sexually abused several times. Defendant's son
had died in 1981, possibly because of the drug addiction of
defendant's then-wife. A psychiatric social worker whose testimony
had been excluded as inexpert during the guilt phase corroborated
this account from her own interviews with defendant and from her
review of his state records. Defendant's father testified on his
behalf, but defendant's mother became upset and left the courtroom.
In addition, two clergymen who had visited defendant regularly
since his arrest agreed that his turning to religion while

incarcerated indicated his good potential for rehabilitation." 112
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NnJc’ at 393—940

e arart—

TE R TN B oo s o e

James E. Zola was charged with own-conduct purposeful, knowing

P T . W TR e e m e e o

murder, burglary, aggravated sexual assault, kidnapping and_

robbery. A notice of factors was served for the intent to cause
suffering, 4(c) and contemporaneous felony, 4(g) statutory
aggravating circumstances. 1In a capital trial, which lasted from
May 8, to May 31, 1984, Zola was found guilty of all charges. At
the penalty trial, held from June 4, to June 6, 1984, the jury was
charged on both factors, and found both to exist. The jury was
charged on mitigating factors extreme emotional disturbance 5(a);
Zola's age, 5(c); mental disease or defect 5(d); and any other
factor 5(h). The jury found that the 5(a) and 5(h) factors
existed, and that they did not outweigh the aggravating factors.
Zola was sentenced to death. As to the non-capital counts, counts
four and three (the aggravated sexual assault counts) were merged,
and Zola received an aggregate 80 years, with a minimum parole
ineligibility period of 40 vyears. This sentence was made
consecutive to the death sentence. Zola appealed his death
sentence to the Supreme Court. The Supreme Court affirmed Zola's
murder conviction and the convictions on the related offenses. The
Court reversed the death sentence, and remanded the case for a new
sentencing proceeding because the trial court failed to instruct
the jury that the aggravating factors must outweigh the mitigating

factors beyond a reasonable doubt. The trial court granted Zola's
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motion for new trial based on newly discovered evidence.

Thereafter, Zola pled guilty to murder and received a life
sentence. There was no penalty trial. State v. Zola, 112 N.J. 384
(1988).
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STATE V. ANDERSON

D (20 yr., M) on porch with several others. Argument erupts
with V, NDV1 and NDV2. The victims walk up street, porch group
follows and shots were fired at Vs. V1 fatally wounded and NDV1
seriously injured in 2nd barrage of shots. GERENPEENE . Jury
verdict: murder 10/3/83. Penalty trial. One aggravating factor
found: 4b. Three mitigating factors found: 5b, 5¢, 5h. Life.

On September 11, 1982 D's sisters were sitting on the front
porch of their mother's house with a friend. The V and NDV1/Wl
approached the porch and asked about NDV1/Wl's brother-in-law. D's
sister told them that NDV1/Wl's brother-in-law did not live there.
The girls asked V and NDV1/Wl to leave but they refused. The girls
threatened to call the police.

As D, Bruce Anderson, a 50 year old male, approached his hcme,
he saw the V and NDV1/Wl, whom he. did not know. D heard V and
NDV1/Wl cursing at the girls who asked D to ask V and NDV1/Wl to
leave. D did ask them to leave, but they did not, instead they
began cursing at him and were very nasty. D asked V and NDV1/Wl to
leave again and, when they did not leave, D went into the house and
came out with a BB gun. D asked V and NDV1/Wl to leave, instead of
leaving, they stood in front of the house hollering and cursing at
D ". . . go ahead, shoot me."

D alleged that since V and NDV1/Wl1 did not leave when he



approached them with the BB gun, that he went to Co-D's house and
asked for a gun. Present at the house were Co-D and two of his
brothers. D claims one of the three men gave him a silver gun. D,
Co~D and brother (W2) left the house and walked to the middle of
the street and saw V and NDV1/W1l about a block away. D held the
gun in his hand, shot four times over the heads of V and NDV1/wl
into the trees. During which time D contends Co-D was hollering at
D and telling him to give Co-D the gun. When D did not give Co-D
the gun, Co-D ran back to his house and returned with a gun. At
this point D claims the incident between himself and the two men
was over because the men were leaving the street. The Co-D ran
towards the V and NDV1/Wl down the street. Co-D shot V and
NDV1/Wl. Then D claims he, Co-D and W2 ran away from the scene.
As they were running through the alley, Co-D told D to go to Co-D's
mother's house. When Co-D arrived home, D gave-him the silver gun
and Co~D took the gun into the house.

At the trial, Co-D, Vincent Ray, age 23, testified that D came
to his home carrying a silver gun. Co=-D claims he told D he was
not getting involved and D left Co-D's house. Co-D then alleges he
got dressed and ran outside and caught up with D and D began
shooting. Co-D claims he heard two sets of shots. Co-D testified
that he saw the V and NDV1/Wl hit by the second series of shots,
then he ran away because he was scared, although he had done
nothing wrong. Co-D denied that D asked hir €or a gun, that he
supplied D with the silver gun, or that he - :ouraged D to shoot

the gun. Co-D denied ever speaking to D's -exr or having a oun-



D's older sister (w3) testified at the trial that she was out
of town when the incident occurred. When she returned home and
heard what happened, she went to Co-D's house and asked him what
happened. W3 claims Co-D appeared to be upset and looked like he
was under the influence of drugs. Co-D admitted he was the one who
fired the fatal shot.

Three witnesses corroborated D's version of the shooting. The
testimony of NDV1/Wl indicated he only saw the D with a gun, but he
did not see the D shoot V and NDV1/Wl.

V was killed by one shot in the throat. The autopsy reveéled
that the gun fired from approximately one foot away from V's skin.
NDV1/Wl was injured by one shot in the back.

D was born May 29, 1962, in Camden, NJ. D left school after
attempting to repeat the 7th grade. D's only employment was as a

casual truck unloader with Campbell Soup. No military service. D

e e e — - g ———

D was charged with: Count 1, purposeful or knowing murder
N.J.S.A. 2C:11-3(a)(l) or N.J.S.A. 2C:11-3{(a){(2); count 4, accom-
plice to murder, N.J.S.A. 2C:2-6; count 5, aggravated 2nd degree
assault N.J.S.A. 2C:12-1(b)(1l); count 6, possession of a weapon
with purpose to use it unlawfully, N.J.S.A. 2C:39-4; count 7,

possession of a handgun, N.J.S.A. 2C:39-5(Db).



Conviction obtained on murder, possession of weapon for
unlawful purpose, aggravated second degree assault, and possession
of a handgun on October 3, 1983.

The State served aggravating factor 4(b), grave risk. In the
penalty phase, the grave risk factor was found. Three mitigating
factors were found: V participated in death 5(b), D's age 5(c), and
any other factor 5(h). Substantial assistance 5(g) was not found.
The jury found that the mitigating factors outweighed the
.aggravating factors. Defendant was sentenced on 11/18/83, on count
1L for a term of life with a period of parole ineligibility of 30
years: count 5 a term of five years to run concurrent to count 1;

count 7 a term of five years concurrent to counts 1 and 5.
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STATE V. BALISNOMO

V called D to come pick him up. D picked.-up V who was
carrying a bag of cocaine. D drove to a service area. D shot V 4x
in the head and stole the drugs. No priors. Jury verdict: murder
8/10/84. Penalty trial. One agyravating found: 4c. One
mitigating factor found: 5f£. Life.

The following gquotation is taken £from the unpublished
Appellate Division opinion. 5/7/87. A-86-84T4.

"The facts developed during this 23-day trial are
extensive and involved. On December 16, 1982 at about 3:55 p.m.,
a truck driver, Lelan Haas, entered the Vince Lombardi Service Area
on the New Jersey Turnpike, Ridgefield, Bergen County. While
leaving the turnpike Haas noticed a grayish or silver car backing
up at a high rate of speed. Haas looked where the car had been and
noticed a body lying on the exit ramp., He called for help on a
citizen's band radio, and waited for the State Police who arrived
about 10 minutes later.

"State Troopers Suarez and Cobb were the first State Police
Officers to arrive on the scene. Trooper Cobb saw a white male,
who was still alive but bleeding, lying on a small access road.
Trooper Cobb observed blood on the surrounding grass and some
broken aute glass. He then interviewed Haas, called ifor an
ambulance, and secured the scene.

"Detective Sergeant Robert Paganelli of the New Jersey State



Police arrived and took charge of the investigation. After viewing
the scenre, Detective Paganelli went to Holy Name Hospital in
Teaneck, where the victim had been taken. He observed that the
victim(,:!/zrho was identified as had several bullet holes
on the left side of his face. He also found several narcotic
substances in Veg's clothing. Detective Paganelli learned from
Veaae's family at the hospital that Vesm had been with defendant.
Detective Paganelli contacted the Teaneck Police Department to help
locate defendant, who was from Teaneck...."

"Investigators Siorsky and Mager of the Teaneck Police
Department were then dispatched to locate defendant. After a
forty-five minute wait, they stopped a vehicle with two occupants
which was c¢ircling the block around the apartment complex.
Investigator Sikorsky recognized the passenger as defendant.

"While conducting a protective patdown search of defendant,
Investigator Sikorsky felt a lump in defendant's right jacket
pocket which defendant admitted was cocaine. A small glass vial
containing a white powder which appeared to be cocaine was taken
from defendant who was then arrested for possession of controlled
dangeyous substance. Defendant was then transported to Teaneck
police headquarters.

"At the police station, Investigator Sikorsky read defendant
his Miranda rights from a sheet which defendant initialed and
signed. While Sikorsky was preparing the arrest documents,

defendant told him that he was scared. Defendant admitted that he

was present when- \.wa shot and that he and Vgem were best
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friends...."

"...Defendant then stated that he was with Vgge when he was
shot and that Ve had offered defendant $1,000 to take him to the
Vince Lombardi service area. Defendant stated that he had borrowed
a car from Johin Botteri to take Vagse to the service area. At the
service area a black van pulled up behind them. Someone then shot
Ve from the passenger's side, and defendant backed up his car and
left the parking lat. As defendant left the lot he pushed Vgmm's
body out of the car and went home to clean up and repair the
éar...."

This opinion then proceeds (p. 5-13) to recount the various
different stories given by D to authorities over the course of'“
investigations, including that the killer was a Columbian immigrant
hairdresser who lived below D in his apartment building.

The opinion continues on p. 13, "Dr. Louis Napolitano, the
assistant medical examiner for Bergen County, testified as an
expert medical examiner. Dr. Napolitano on December 22, 1982,
performed a post mortem examination of Vgmp, and concluded that he
died due to gunshot wounds to the head. He testified that the
forensic evidence was consistent with a conclusion that Vemm was
shot by someone who was to his left; that Vegg did not realize that
he was to be fired upon, as all four bullet entrance wounds were to
the left side of his face, and none to the front of his face; that
if shots were fired from outside the car on the driver's side they
would have hit the driver first; and, thaf no shots could have been

fired at the victim from the passenger's side of the car. Dr.
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Napolitano further stated that there were burn marks well-depicted
in photographs of the deceased, and that the skin was clearly
retracted where it had been singed. He further opined that the
shooter would have been left-handed.

"In his defense at trial, defendant presented the testimony of
himself, his spouse, Sonia Balisnomo, his mother, Margaret
Balisnomo, and George Fassnacht, a forensic firearms examiner."
Defendant testified that Edguardo Pertuz shot Sl Vegss, and that
Pertuz ordered defendant at gunpoint to hand over the bag of
cocaine. Defendant admitted to being in possession of the vial of
cocaine which Investigator Sikorsky retrieved, but claimed that
Vigee had given it to him.... George Fassnacht, defendant's expert,
testified that, in his opinion, the forensic evidence was
consistent with a conclusion that swmilt Vesm was shot by someone
outside the car on the driver's side. Fassnacht also testified
that the trajectory of the bullets indicated that the gun was held
level or slightly above the level of the decedent's head. On
cross-examination, Mr. Fassnacht conceded that i1f the wounds did
have burn marks, then the gun would have been eight inches away
when fired. Defendant also presented the testimony of several
character witnesses." End of Excerpt.

Defendant is 26 years old. His educational background 1is
unknown, but D was employed at the time of the offense.

D has no prior criminal record.

D was charged with own-conduct capital murder (count 1),

robbery and felony murder (count 2), possession of a weapon for an



unlawful purpose (count 3), possession of a weapon without a permit
(count 4), possession of cocaine with intent to distribute (count
5), possession of an ounce or more {count 6), possession of cocaine
at time of arrest (count 7), and hindering apprehension and giving
false information (counts 8-11). A notice of factors was serv-.d
for 4(c), extreme suffering. At the guilt phase of trial, On
August 10, 1984, D was found guilty on all counts. At the penalty
phase, factor 4(c) was found, and the jury was charged on the sole
mitigating factor 5(f), no criminal history, and it was found. On
September 24, 1984, D was sentenced to a life term with a minimum
of 30 years before parole consideration. D also was fined $5,000

to be paid to the Violent Crimes Compensation Board.
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STATE V. BARONE

D kidnaps V from a shopping mall. D beats V, fracturing her
skull, then takes money, car and credit cards. Jury verdict:
murder 2/22/88. Penalty trial. Two aggravating factors found:
4f, 4g. Two mitigating factors found: 5c¢, 5h. Life.

On the afternoon of August 21, 1987, the victim (V) left her
place of employment and drove to a nearby shopping center to meet
a friend. V's co-workers became alarmed when she ' <. 'ed to return
to work. The co-workers contacted V's family wi. notified the
police. Fifty-two days after V was reported missing, her body was
discovered several miles from the mall in a wooded area. V's skull
was separated from her body. Cause of death was a fractured skull
due to bludgeoning.

Several days later, V's car was discovered in another state
and in the possession of defendant (D), Jamie Barone, a 26 year old
male. D had used several of V's credit cards in various states.
Police investigation revealed that D had been at the shopping
center which V visited at the time o©of her disappearance. An
eyvyewitness claimed to have seen V and D together at the mall. D
claimed that another individual was driving V's auto and agreed to
give him (D) a ride. D further claimed that the same individual
drove with him to the state where D was apprehended, and ultimately
gave him V's credit cards and auto. To the date of conviction, D

denied any participation in the offense.
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D is a 26 year old man. D earned college credits while

D was charged with purposeful and/or knowing murder,
kidnapping, robbery, unlawful possession of a weapon and felony
murder. D was convicted of all charges on February 22, 1988. A
notice of factors was served for the 4(f), escaping apprehension
and 4(g) contemporaneous felony statutory aggravating factors.
Both factors were subsequently found by a jury at trial. The
defense alleged three mitigating factors: 5(a), extreme mental or
emotional disturbance; 5(c), age of defendant; and 5(h), any other
relevant factor. The jury found two factors present, 5(c), 5(h),
they did not find the 5(a) factor. The jury was unable to reach a
decision during the weighing process. D was sentenced to life
imprisonment with a 30 yvear period of parole ineligibility. The
felony murder charge was merged with the murder charge for
sentencing purposes. D received 30 years with a 15 year period of
parole ineligibility on the kidnapping charge, and 20 years with a
10 yvear period of parole ineligibility on the robbery charge. The
kidnapping sentence was made consecutive to the murder sentence and
the robbery sentence was made consecutive to the kidnapping

sentence.
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Revised 8/5/91
#0177

STATE V. BENGA

D (61 yr., M) fired B shots in presence of 200 people. Killed
V, his former paramour with 4 shots. Hit bystander with bullet.
D said V rejected and embarrassed him. No priors. Jury verdict:
murder 6/3/86. Penalty trial. Two aggravating factors found:
4b, 4c. Four mitigating factors found: b5a, 5¢, 54, and 5f. Life.

Defendant, John Benga (L), a 61 yvear old male, and victim (V),
a female, age 40! had ;ecently ended élseveral year relationship.
While V wished oniy to remain friends, D hoped to get back together
with,. and eventually marry, V.

Just after midnight on October 21, 1984, D fired eight shots
from a .380 automatic gun during a celebration at a dinner dance.
V was present at the celebration. Approximately 200 people were
present. V was hit by four bullets and died within 15 minutes.
NDV1/Wl was shot one time in the hip. D fired two bullets into his
own chest, missing all vital organs..

D testified that he did not know that V was planning to attend.
the affair. He further stated that V had embarrassed and rejected
D in front of D's friend. D claimed that he had the weapon in his
possession because of his job which requires him to carry large
amounts of cash.

The following gquote is taken from the unpublished Appellate
Division opinion. 4/18/89. A-372-86T4.
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"The defense offered two expert witnesses at trial. Dr. Harry
Brunt testified that defendant suffered from recurrent "major
depression ... of major proportions" and "organic brain syndrome."
Dr. Brunt was of the view that defendant "wasn't even aware of the
nature and quality of the act and certainly was not aware what he
did was wrong because of his psychiatric organic brain syndrome."
He explained that people with organic brain syndrome are "more
susceptible to alcohol" and "are easily irritated," and that
defendant's major depression was "of such severity that he would
not realize what he did was wrong." Dr. Brunt concluded that
"alcohol ingestion ... on top of all the basi\'c;: things" may have
contributed to defendant's conduct after_had rejected
him. In addition, Dr. Donald McDonald, a licensed psychologist,
testified that his testing of defendant disclosed that,
particularly as a result of his wife's death and his own poor
health, defendant suffered from "significant mental deterioration"
which may have been caused by "some sort of organic deterioration"
which predated the shooting.

"In response to the expert testimony offered by the defense,
the State called two witnesses in rebuttal. Dr. Irwin Perr
testified that after interviewing and testing defendant he made a
"diagncsis of adjustment reaction, adjustment disorder with mixed
disturbance of emotions and conduct." Dr. Perr concluded, however,
that defendant did not have "an organic brain syndrome" or "organic
brain damage". He found no "cognitive defect", and concluded that

defendant suffered an "adjustment reaction which would fluctuate in
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. accordance with what's going on in his environment ...."
doctor further stated that

[t]lhe big thing was the continuing
stormy relationship with this woman
which had been going on and
involving threats and behavior
patterns well before this which were
somewhat similar with threats,
pounding on doors, threatening with
guns and so forth.

HAPpeer

He does not have any severe
mental disorder which would be
characterized as a mental disease
which would interfere with ‘his
capacity to know right from wrong

- and to know the nature [of] what
he's doing in terms of the way
psychiatry operates at this point.

The

In essence, Dr. Perr opined that "I do not believe that he had a

. defective reason from disease of the mind which would have

interfered with that capacity" "to know the nature and quality of

the act he was doing or if he did know the nature and guality of

his act that he did not know that what he was doing was wrong," and

further corncluded that "there was no mental disorder that would

preclude defendant from acting knowingly or purposely." Dr. R.

K.

Bansil, a resident in psychiatry at the University of Medicine and

Dentistry where defendant was admitted after the shootings,®

4

“In addition to shootin_ defendant also shot Eva
DiGicia, the victim of the aggravated assault, and then shot
himself twice in the chest. Defendant asserts in Point III of his
brief that Dr. Perr should not have been able to refer to hearsay
statements embodied in a hospital report. The brief addresses the
statements of defendant's sister, and not any report by Dr. Bansil.
There is no attack on Dr. Bansil's testimony and no claim that the

. physician-patient privilege was violated.
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indicated that defendant advised him that the shooting of -

—resulted from an "impulse because he felt so much
humiliated and insulted" by her." End of Excerpt.

The D is a 61 year old male who was educated in Hungary and

earned a college degree in Business Administration. D was last

employed as a district sales manager for a newspaper,q

_— = e — —

3 e e —
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D has no history of crifninal activity.

D was charged with own conduct, purposeful, knowing murder,
aggravated assault and possession of a weapon for an unlawful
purpose. He was found guilty of all counts on June 3, 1986. At
the penalty phase, the State had served aggravating factors: 4(b),
grave risk; and 4(c), extreme suffering. Defense had served
mitigating factors: 5{a), emotional disturbance; 5(¢c) age; 5(4),
mental disease and defect; and 5(f), c¢riminal history. All
aggravating and mitigating factors were found.

D was sentenced to thirty years without parocle.
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Revised 8/7/91
#0190, 2801

STATE V. BERTINO

D hit V1 (girlfriend) in head with. toy truck and drowned her
after she told him to leave apartment. D then drowned V2
(girlfriend's 2 year old son). No priors. Jury verdict: murder
7/14/87. Penalty trial. One aggravating factor found for Vvi1:
4c. Life. One aggravating factor found for V2: 4g. Three
mitigating factors found for V1 and v2: 5a, 5f, 5h. Life.

On December 29, 1985, defendant Fabrizio Salvatore Bertino
(D), a 22 year old male, went to Vl1's stepfather's (Wl's) home.
D (V1's boyfriend) asked W1 if he had seen V1, explaining that

nobody had answered D's knocks at Vi's apartment. Wl suggested

i N Vo T S

that D ask Vl's s;ster about Vi's whereabouts.‘-Vlls~sister had
not seen Vl. Wl suggested that D drlvegﬁiuand V1is niother - (W2)
to Vl;s aoartment. They knocked at VEVs door, but there. was no
answer. w1 opened a window with a pocket knlfe and entered the
apartment. "After finding blood on varlous items, Wl called the.
pollce. When ‘the police arrlved D dlsappeared.} Wl-and the
offlcere found Vl1's body in a garbage bag, covered with garbage,
an an alley. | | s |

Wil toId the'policehtbat bqwas:wﬁtblvi'earlier*in the day.
He also reported that Vl's two year old son (V2) by a former
paramour was m1551ng.

One of Vi's neighbors stated that he had seen D carry V2 out

of the building and put him into a 1977 white Grand Prix.
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An informant told one of the officers where D could be
found. Four officers proceeded to that address and discovered D .
hiding under a bed. D was arrested and read his rights. At
headquarters on December 30, 1985, D admitted killing V1 after

she told him to leave their apartment. (D sometimes referred to

the apartment as V1's and sometimes as both of theirs.) D stated

that he struck V1 with a toy truck and then drowned her. (The

autopsy report does not list drowning as the cause of death.

Only blunt force trauma to the head is mentioned.) He also

admitted placing V's body in garbage bags outside of the

apartment. D further confessed to killing V2, by drowning him in

the bathtub. D stated that he hid V2's body in garbage bags near

: . . '

1/



D is single and childless. After graduating f£rom high
school, D attended a technical school where he studied automotive
and diesel repair. He has maintained regular employment since
the age of 13.

D has no prior criminal record. D was charged with two
counts of purposeful and knowing murder and on July 14, 1987, was
found guilty on both counts. State had served aggravating
factor: 4(c) extreme suffering for the murder of V1 and 4(g)
contemporaneous felony for the murder of V2. The 4{c) factor was
found for V1 and the 4(g) factor was found for V2. Mitigating
factors: 5(a), emotional disturbance; 5(f), no significant
criminal history; and 5(h), any other factor were served and
found for both victims. The jury could not reach agreement on
the weighing of the factors. D was sentenced on September 11,
1987, to a life term with a 30 year parole dlisgqualifier for the
murder of V1, and a consecutive life term with a 30 year parole

disqualifier for the murder of V2.
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Revised 8/1/91
42800

STATE V. BIEGENWALD (II)

V (42 yr. old male) wanted to hire Co-D to kill someone for
$25,000. D went with Co~D to meet V. V and Co-D argued over
terms. V threatened Co-D with a gun and they struggled. The gun
went off, wounding V. Co-D tried to shoot V, but could not. D
shot V 5 times in the head. Jury verdict: murder 2/15/84.
Penalty trial. One aggravating factor found: 4a. Two mitigating
factors found: 5d, 5h. Life.

This following guotation 1is taken £from an unpublished
Appe];}_g:;_g Division 4;~o_pinion. 3/5/87. A-3494-83T4,

"'I‘i"xg.s is the factual scenario presented by the State. On
September 21, 1982 the defendant Biegenwald and the State's
principal witness, alleged "hit-man" Dherrjn Fitzgerald, drove to

the "Avon/Belmar area" to meet with _to arrange the

terms of a "hit" which wanted Fitzgerald vto per&prm for

$25,000. At the me;eting place ?itzgerald joined-in- s car
and they drove to fitigerald‘s apartment with Biegenwald following

in Fitzgerald's car. At Fitzgerald's apartment, before Biegenwald

arrived, a discussion ensued between Fitzgerald and aover the

terms of the "hit." Fitzgerald refused to follow 's wishes

that- be present for the crime because he wanted no witnesses

at all. apparently did not appreciate Fitzgerald's complaints

and his refusal to do the job so he took off his jacket and
"displayed" a revolver. The men wrestled over the gun and

Fitzgerald claims it went off, wounding in either the shoulder
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or the neck, causing him to bleed. Fitzgerald then reached for a
Luger .22 caliber pistol which had a silencer on it. He tried to
cock the gun with one hand since his other hand was occupied with
fighting Ward but was unable to do this, so he hit in the head
with the barrel of the Ruger. This bent the barrel so badly that
Fitzgerald claims the gun was rendered inoperable.
"The struggle then spilled out onto the porch and a lot of
kicking and punching occurred over the next two minutes ending with
- on his back and Fitzgerald on top of him. Fitzgerald claims
Ward still had a gun in his hand at this point. 'Q}tzgerald stated
that defendant then came out of nowhere and shot- five time\s/ in
tl\'z; head with a .22 Beretta causing Fitzgerald to jump off of-.
-was not making a sound at the time according to Fitzgerald and
he and Fitzgerald slipped down off the porch onto a concrete
landing below. A neighbor, not one of the witnesses at trial,
asked what was gbing"on éﬂd apparently was satisfied when

-

was drunk. When the neighbor went

* into's Lincoln and

Fitzgerald drove the car to the Ocean Mall.

Fitzgerald told her that

away Biegenwald and Fitzgerald loaded

"Accordir_;% to Fitzgerald, Biegenwald showed up at the mall a
while later aniif:old Fitzgerald that it was safe to come home since‘
no police had shown up since the shooting. Fitzgerald then _’drove
the body back to his house and left it in his garage until i;hat
night when he buried it at Mount Calvary Cemetery in Sea View

Square. Both men eventually drove the Lincoln to Brooklyn where

they abandoned it.
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"A neighbor of Fitzgerald, Nannette Jefferson, testified that
on the day of the incident she heard an argument going on and
eventually looked outside and saw a man - lying on the ground
bleeding and screaming with Fitzgerald either beside him or sitting
on his chest and a..man that appeared to be Biegenwald at *s
feet holding a small gun with an "attachment" (probably a silencer)
on it. This could be either the gun which was rendered inoperable
when Fitzgerald hit or the Beretta which was later found

without a silencer but grooved to f£it one. Jefferson never saw or

.heard a shot fired.

"Another State's witness, Theresa Smith (Susco), who lived
with defendant and his wife testified that Biegenwald confessed the
shooting to her and told her he was paid $1,200 for the "hit." Her

credibility was seriously attacked on cross-examination when she

. admitted that she used to "do drugs" with Fitzgerald and that she

hallucinates sometimes from the drugs.

"The weapons involved: in the incident were found in
Fitzgerald's apartment in a search conducted on January 22, 1983.
This search produced an arsenal of weapons including the murder
weapon -~ the Beretta. Fitzgerald explained this by stating that
although the gun belonged to Biegenwald (a gift from a trip which
Fitzgerald took to Florida), Fitzgerald was always entrusted with
cleaning the weapon, and, at the time of the search, the gun was in
his apartment to be cleaned. .Fitzgerald eventually cooperated with
the police and showed them the locatien of the body but he 4id so

only after signing a plea agreement dropping most of the serious
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charges.”" END OF EXCERPT. .
At the time of the offense, D, 42 years of age, lived in an
apartment with his wife*&nd W2. Prior to his arrest, D was

employed as a construction worker for a contracting company. D

dropped out of high school in 1956. (~EENSeme————

W D married his wife in 1980, and

they had a five month old daughter,

[y}
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In the present case, D was charged with capital murder (count

1); felony murder (count 2); robbery (count 3); possession of a
weapon for an unlawful purpose (count 4); unlicensed possession of
a handgun (count 5); possession of a handgun by a convicted felon
(count 6); possession of a firearm silencer (count 7); and theft of
a motor vehicle (count 8). On July 5, 1983, the Prosecution served
a notice of aggravating factors for 4(a), previous murder
conviction. On July 25, 1983, the Defense served a notice of
mitigating factors for 5(d), deféndant's capacity; and 5(h), any
other factor. On January 10, 1984, the judge granted D's motion
for a change of venue.

A jury trial began on February 6, 1984, The judge severed
count 6 for the purposes of trial, and granted D's motion for
judgments of acquittal on counts 2, 3 and 8. On February 15, 1984,
the jury convicted D of counts 1, 4, 5 and the lesser included
offense of theft on count 3. D was acquitted on count 7.

The penalty phase of the trial was held on February 16 and 17,
1984. The jury found aggravating factor 4(a), and mitigating
factors 5(d) and 5(h) present, but were unable to reach a verdict
on sentencing, so for the murdzr (count 1), D was sentenced to life
imprisonment with a 30 year parole ineligibility. On the remaining
charges, D was sentenced as follows: for count 3, 6 months
consecutive; for count 5, 5 years consecutive; and for count 4, 10
years concurrent. On March 1, 1984, D waived his right to a jury

trial on count 6. The judge tried D on the proofs from the trial,
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found D guilty, and sentenced D to an additional 18 months. On ‘
December 17, 1986, D appealed his conviction, but on March 5, 1987,
the Appellate Division affirmed the trial court's judgment.

Docket Number: A-3494-83T4
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Revised 8/6/91
#0209

STATE V. BLACKMON

V's cousin returned home. V dead in pool of blood, no
apparent motive. Repeated stabbing, beating, mutilation and sexual
assault. “easshespasphiissndbsiasiligm. No violent priors. Jury
verdict: murder 2/18/88. Penalty trial. Two aggravating factors
found: 4c¢, 4g. PFive mitigating factors found: 5a, 5c¢, 5d, 5f,
5h. Life.

At approximately 9:30 p.m. on May 18, 1985, V's cousins, (W1
and W2) returned to their home. Expecting their cousin, VvV, age 23,
to be home with her two year old son, they were surprised to find
the house completely dark and the front door unlocked. Making
their way through tle darkened house, the girls reached the kitchen
and turned on a light. They noticed a human body lying in a vast
amount of blood on the kitchen floor. Terrified, the girls ran
screaming from the house, not realizing that the body was their
cousin's. As they fled, the girls heard a male voice coming from
the second floor, saying "Hush, hush. Be gquiet. Come back."
Hysterical, the girls ran to a neighbor's house and the police were
called. The police arrived at 9:40 p.m., and upon entering the
premises, they found V lying on her back in a large pool of blood.
V's dress had been pulled up above her waist and she was nude from
the waist down. 1In addition, the entire kitchen was splattered
with blood. Police searched the house and found V's son sleeping
upstairs. He was not injured, but was covered with V's blood.

About one hour after the police arrived at V's home, a



neighbor who lived a block away, noticed D, Craig Blackmon, a 22
year old male (who was naked), trying to enter a parked car.
Failing to gain access to the car, the D ran into the neighbor's
yard. The neighbor grabbed D, and after a brief struggle, he
brought D to the police stationed outside of V's home. One of the
police officers then noticed that D had blood on his feet.

Meanwhile, detectives inside V's house found men's clothing,
sneakers, and personal identification cards by V's body. The
clothes and sneakers were heavily stained with blood, and the
identification cards bore D's name.

On May 19, 1985, at about 4:30 p.m., D gave a written
confession to a detective. D detailed the various things he did to

V -~ how he stabbed her, beat her, kicked her, tied her up, and

L et T T " T

An autopsy showed that V died from a variety of causes. V had

been badly beaten, resulting in a fractured 3jaw, subdural and
subarachnoid hematomas in the brain, and various bruises and
abrasions. V also suffered numerous stab wounds, including deep
wounds to the back of her neck, a large gaping wound on the side of
her throat, and many defense wounds on both hands and arms. In
addition, V had 3 penetrating stab wounds in her genital. area,
including one that penetrated ten inches into her vagina. Also,
every bone in V's neck had been broken. Lab tests confirmed the

presence of urine on her dress and bra.
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D, at the time of the offense, lived with his mother. Wwhile
in high school, D participated in sports and other activities and
was admitted to the "Academic All American." After graduating, D
attended college for a short while, then worked at a restaurant.
At trial, it was alleged that D had used drugs since age 12, and
had experimented with practically every illegal drug since that

time. | ——| D h:d one prior

arrest in 1984 but he was not convicted.

D was charged with two counts of purposeful and knowing

"murder, felony murder, two counts of aggravated sexual assault, and

a weapons offense. At trial, D did not deny killing V, but claimed
that he was so intoxicated with PCP that he was unable to act
purposefully and knowingly. The jury, however, rejected D's
contentions and he was convicted on all six counts on February 18,
1988. The 4(c), wanton, vile; and 4(g), contemporaneous felony
aggravating factors were served and found by the jury. The 5(a),
emotional disturbance; 5(c), age; 5(d) mental disease or defect;
5(f), prior record; and 5(h), any other relevant factor mitigating
factors were served and found. The jury found that the aggravating
factors did not outweigh the mitigating. On the first murder
charge, D was sentenced to life imprisonment, with a minimum parole
ineligibility of 30 years. The second murder charge and the felony
murder charge merged with the first murder charge. On the first
aggravated sexual assault charge, D was sentenced to 20 years with

a minimum parole ineligibility of 10 years. That sentence is to
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run consecutive to the sentence for murder. The remaining two
counts, aggravated sexual assiault and the weapons offense, were

merged with the first aggravated sexual assault conviction.
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Revised 8/6/91
#0231, 2825

STATE V. BOOKER

D gors on three day crime spree. First, D rapes his female
neighbor and steals her car. Then D runs down a male pedestrian in
the stolen car and steals his wallet. D then enters the home of
two lesbian lovers, rapes, sodomizes, gags, strangles and beats
one of the lovers; then, when the other comes home, stabs the other
lover to death. The following day, D enters the home of an elderly
woman and rapes her. Jury verdict: murder 7/1/87. Penalty
trial. Three aggravating factors found for Vl1: 4a, 4c, 4g9. Three
aggravating factors found for V2: 4a, 4c, 4f. Two mitigating
factors found for Vli: 5a, 5h. Two mitigating factors found for
VZ:: Sa, Sh- Life.

On September 11, 1985 defendant (D), George Booker, a thirty
six year old male, was asked to leave the home of the friends he
had been staying with. D had been having an affair with the wife
(Wl) of the couple, and she was tired of him and wanted him to
leave.

D packed his things and went to the home of a friend of his,
a thirty-one year old female. They were talking when she turned
and saw that D was carrying a knife. D sexually assaulted NDV1
then stole her car.

D was driving in the car when he ran down NDVZ2, a male
pedestrian, and stole NDV2's wallet.

On September 13, 1985 D knocked on the door of W2 and asked to
use the phone because his car had broken down. W2 denied D's
request and called the police to report the presence of D in the
neighborhood. An officer arrived and canvassed the neighborhood

looking for D. W2 told the officer that it was strange that a red
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handkerchief was hanging from the window of NDV3's house. NDV3 was
an elderly female neighbor of W2's who put the handkerchief in the
window when she went out. W2 had not seen her leave. The police
noticed that the door to NDV3's home was ajar. They called for
NDV3, then entered the house and called again. As they started up
the stairs from where they had heard a weak yell, they saw D leave
the bedroom and head down the stairs towards them with a knife in
his hand. The officer pulled his gun and told D to drop the knife
.and put his hands up. D disregarded this and continued down the
stairs with a smile on his face. In the meantime, back-up police
officers arrived and also ordered D to surrender. D reached the
bottom of the stairs and jumped for the gun of one of the officers.
The officers then wrestled D to the ground and handcuffed and
arrested him.

When questioned about the above incidences D stated that he
had borrowed NDVl1's car and had not sexually assaulted her. He
then told the officers that he had killed two women in another city
but that it might have been a dream. Authorities in that city were
contacted but had not heard of a reported double homicide.

However, on September 14, 1985 the bodies of V1, a 35 year old
female and V2, a 22 year old female, were discovered in their home
by a friend. V1 and V2 were a lesbian couple. V1's mouth and
forehead were bashed in, her mouth was gagged with a tie from her
robe and the cord from an electric hairdryer was wrapped around her
neck. The cause of death was either suffocation on the gag,

strangulation by the cord or the head injuries. V2's neck and face
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. were boqnd with a piece of clothing, there was a wound on her
chest, a gash over her left eye and a wound on her abdomen. The
cause of death was multiple stabbing.

The state's version of the case was that D entered Vs' home
and V1 was home alone. D raped and sodomized V1 then killed her.
V2 returned home and D forced her to undress and lay next to V1 on
the bed. D then stabbed V2 to death.

D claimed that he could not remember anything that happened
regarding the killings. D claims to have taken six senaquan
tablets and to have drank a quart of beer. His defense at trial
was diminished capacity as a result of his intoxication and mental
problems.

D was born in Georgia of sharecropper parents. He was one of
. eleven children. D has never married. D is a highschool dropout

but claims to have obtained his GED while in prison. SR

8 1y —— . —
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threats and two disorderly persons offenses.

D was charged with two counts of purposeful, knowing murder,
aggravated sexual assault, three counts of possession of a weapon
for an unlawful purpose and terroristic threats. Two of the weapons
offenses and the terroristic threats were severed. .D was found
guilty of the knowing murder of V1 and the purposeful murder of V2
and' all other charges.

The state had served aggravating factors: 4(a), prior murder;
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4(c), extreme suffering; and 4(g), contemporaneous felony for the
murder of V1. Defense served mitigating factors: 5(a), emotional
disturbance; 5(c¢), age; 5(d), mental disease; and 5(h), any other
factor for the murder of V1. The jury found both of the
aggravating factors present and the 5(a) and 5(h) mitigating
factors. For the murder of V2, the State served aggravating
factors: 4(a), prior murder; 4(c), extreme suffering; and 4(f),
escape detection. Defense served factors: 5(a), emotional
disturbance; 5(c), age; 5(d), mental disease; and 5(h), any other
factor. All aggravating factors were found and mitigating factors
5a and 5h were found. The jury did not find that the aggravating
factors outweighed the mitigating factors. The jury could not reach
a unanimous decision regarding the weighing of the factors.

For the murders, D was sentenced to two life terms with a
man&éﬁbf§'minimum of 30 years, consecutive to each other. The
aggravated sexual assault merged with the murdeérs.“ -On the weapons

£
offense, D was sentenced to ten years, concurrent.

¥
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Revised 8/6/91
$0305

STATE V. BRUNSON

D brcke into V's house and was surprised by V. D severely
beat V. Jury verdict: murder 5/23/90. Penalty trial. Two
aggravating factors found: 4f, 4g. Four mitigating factors found:
5a, 5¢, 54, 5h. Life.

Between 11/28/87 and 12/3/87 defendant (D) Alphonso Brunson,
a 21 year old male twice entered the residence of victim (V); én 82
vear old femalg and burglarized V's home. On 12/5/87, the police
discovered V's body at her residence. V had died as a rééul@.of
several severe blows to the head. When questioned, D' admitted
burglarizing V's home on three cccasions. D claimed that ¥he third
time he and a c:ompanion, Co-D, entered V's home and, when V
surprised them, Co-D became afraid and hit V about the head witﬁ a
table leg, then turned the bed over on to V. Co-D, when
questioned, denied ever accompanying D on a burglary and also
denied killing V. Co-D was questioﬁed because he was found to be
in possession of two stolen items, a handgun and a radio. Co-D
claims he purchased the items from D. D claims Co-D stcle the
items during the aforementioned burglary. D's two companions
corroborated Co-D's account of the receipt of the gun. The police
then retrieved D's fingerprints and matched them to prints found at
the scene of another burglary which predated V's killing.

D never admitted killing V, only to burglarizing her home.
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D completed 11lth grade and lists as his only employment Burger

- King, where he worked as a cook and a cleaner. D has held numerous

jobs in conjunction with the various programs or placements in

D's arrest, he was homeless and indigent, living in abandoned

housing units at the job corp center.

| In the instant offense, D was indicted on count 1, purposeful .
murder, count 2, felony murder, count 3, robbery, count 4, robbery,
count 5, burglary, count 6, burglary, count 7, unrelated burglary,
count 8, unrelated theft, count 9, unrelated theft, count 11,
unrelated burglary, count 12, unrelated burglary, count 13,
unrelated burglaxy, count 14, unrelated theft, count 15, unrelated
burglary, count 16 unrelated theft, and count 17, unrelated
attempted burglary. D was found guilty on all counts except count
10 on May 23, 1990.

Aggravating factors 4(c), outrageously wanton or vile; 4(f),
escape detection; and 4(g), course of burglary, were served by the
prosecution. 4(c) was withdrawn. The prosecutor relied on the

evidence presented at trial and both aggravating factors were
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found. The defense served mitigating factors 5(a), emotional
disturbance; 5(c), age of D (18); 5(d), mental disease; and 5(h),
any other factor. A psychiatrist testified regarding D's mental
disorders and lay witnesses testified to D's bizarre behavior. D's
family history was presented regarding abuse and
institutionalization. The jury found all of the mitigating factors
and decided that the aggravating factors did not outweigh the
mitigating.

D was sentenced as follows: Count 1, life imprisonment with
30 years minimum mandatory, count 2, merges into count 1, count 3,
20 years with a mandatory minimum of 10 years consecutive to count
1, count 4, 10 years with a mandatory minimum of 5 years concurrent
to count 3, count 5, 5 years with a mandatory minimum of 2 years
consecutive to count 3, count 6, 5 years with a mandatory minimum
of 2 vears concurrent to count 5, and 6 months for theft to run
concurrent to count 6, count 7, 5 years with a mandatory minimum of
3 years consecutive to count 5, count 8, merges into count 9, count
9, 5 years concurrent to count 5, count 10, not guilty, count 11,
b years with a 2 yvear mandatory minimum consecutive to count 7, and
6 months concurrent to count 11 for theft, count 12, 5 years with
2 years mandatory minimum concurrent to count 11, count 13, 5 years
with a mandatory minimum of 2 years consecutive to count 11,. count
14, 4 years concurrent to count 13, count 15, 5 years with a 2 year
mandatory minimum concurrent to count 13, count 16, 9 months

concurrent to count 15, count 17, 5 years consecutive to count 15.
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The aggregate sentence is life imprisonment plus 50 years and the

D must serve a minimum of 51 years before eligible for parole.
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Revised 8/6/91
#0338

STATE V. BUSBY

D strangled Vv (74 yr., F) during course of burglary. HEk

YESemeeeme. Jury verdict: murder 3/30/89. Penalty trial.®
Two aggravating factors found: 4f, 4g. Three mitigating factors
found: b5a, 5d, 5h. Life.

On April 9, 1985, defendant, Wayne Busby (D), a 31 year old
male had been on i 24 hour binge of drinking at night clubs and
making trips téucrack dens to purchasé crack. Needing more honey
to buy drugs, D decided to burglarize the home of victim (Vf:méh74
vear old female who 1lived directly behind D's residence. D
allegedly had "cased" the neighbor previously in order to discern
the neighbor's schedule for going to and coming from work.

D broke into V's home and V, half dressed, came downstairs to
see who was there. D hit V in the face, broke her ribs, took a
broom handle and strangled V to death. The force applied by D
caused the broom handle to break. Apparently during the
strangulation, V managed to scratch D about the neck (hours after
V's murder, D had scratch marks on his neck that were photographed
by police).

2fter D had strangled V, he stepped over V's body, went
upstairs to V's bedroom and to V's son's bedroom, and robbed the
home of money and other items. D also took a roll of film and a

camera from V's home. (Consequently, D took pictures using the
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roll of £ilm, and these pictures were traced to the roll of film
V's son had purchased in Washington, D.C.). Police investigators
also extracted evidence from the scene of the crime in the form of
a button matching those on a shirt owned by D, a salt shaker and
Tylenol bottle, and saliva extracted from an orange juice carton in
V's refrigerator that matched D's blood type.

In October of 1987, D was arrested and indicted for V's
murder.

D is a 31 year old male, has a high school education, and

worked as a part-time disc jockey at the time of the offense.

D was charged with purposeful and knowing murder, and felény
murder. A notice of factors was served for contemporaneous felony-
burglary/robbery, 4(g) and escape detection, 4(f). D was found
guilty on counts on March 30, 1989. At the penalty trial, the jury
found both aggravating factors but found that the aggravating
factors did not outweigh the following mitigating factors served
and found: emotional disturbance 5(a), mental disease or defect
5{(d), and any other factor 5(h). D was sentenced to life imprison-

ment. D must serve 30 years before parole consideration.
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Revised 8/2/91
#0365

STATE V. CANCIO

D, angry at building resident who stole $200 and d4rugs (Crack)
from him, sets building on fire, killing V (another resident). No
priors. Jury verdict: murder 4/21/88. Penalty trial. Two
aggravating factors found: 4b, 4g. Two mitigating factors found:
5£, 5h. Life.

The following gquotation was excerpted from the unpublished
Appellate Division opinion 11/21/90. A-4696-87T4.

"This is the factual picture shown by the State's evidence.
Defendant Gustavo Cancio and his common-law wife came to the United
States from Cuba with the Mariel Freedom Flotilla in 1980. In
1981, he found employment in New Jersey. In September 1986, he
became reacguainted with Pablo Garcia, whom he had known in Cuba.
At this time, Garcia was living in a first-floor apartment at 516-
518 26th Street in Union City.

"One day in late September, defendant made a delivery of
twenty vials of "crack" and about $200 to a mailbox in the hallway
of Garcia's apartment building. Garcia took the drugs and the
money. He was the only person other than the defendant with a key
to the box.

On October 3, 1986 defendant returned to the apartment
building and demanded that Garcia return the drugs and the money.
Their angry exchange was overheard by Alberto Dominguez Nocedo, the

superintendent of the building. Nocedo said that “"everyone" knew
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Garcia was a drug dealer. Defendanrt apparently was working with
Garcia. Nocedo testified that he heard defendant demand that the
drugs and money be returned or paid for by Garcia. When Garcia
refused, defendant promised to "charge you for this."

"On October 4, 1986 Angel Cejas, a mutual acquaintance of
defendant and Garcia, told Garcia that defendant wanted him to pay
what he owed or "get ready, get armed." That night Garcia and
Cejas were in Garcia's apartment along with Carmen, a.k.a. Millie,
Guzman, who was staying there temporarily. Shortly after midnight,
in the early morning hours of October 5, Guzman agreed to go out to
get sandwiches. When she opened the apartment door and walked into
the hallway she noticed that there was gasoline on the floor. She
also saw a man standing in the doorway of the building. He flicked
a cigarette on the floor and ignited it. She later identified the
man as the defendant whom she previously had seen "a couple of
times."

"Guzman's shoes caught ca fire instantly and she ran back ipto
Garcia's apartment. Garcia pulled off her shoes, threw her on the
bed, and wrapped her in a sheet. Garcia and Cejas then poured some
water in the hallway in an unsuccessful attenipt to douse the fire.
The three of them escaped the apartment climbing through a rear
window.

"Evelyn Lopez was living in the downstairs front apartment of
the neighboring building. She testified that she was looking out
her window shortly after midnight on October 5, She saw a man
enter the building located at 516-518 26th Street. He was carrying

a container. She said she had seen him "three or four times"
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before. He was in the building for only a few minutes, and Lopez
saw flames only seconds after he left. She subseguently described
these events for the police and identified the man as the
defendant.

"Meanwhile, Camillo Suarez Rodriguez was standing out on the
street in front of Garcia's apartment building, talking with Angel
Rosario, Evelyn Lopez's boyfriend. Shortly after midnight, he saw
a man carrying something enter Garcia's apartment building.
Rodriguez recognized the man as the defendant, whom he knew to have
dealings with Garcia. He also knew that the defendant and Garcia
were having a "problem" involving money and drugs. Defendant left
the building after a few minutes. As he left, Rodriguez asked him
if he had any drugs. Defendant said that he did not. Aas defendant
continued on his way, the building erupted in flames. -

"Shortly there:iter, at approximately 12:15 a.m., the Union
City Fire Department responded. The firemen arrived to find 516-
518 26th Street engulfed in flames, as were the cars parked in
front of the building. They assisted those tenants unable to
escape on their own and proceeded to.battle the blaze with the help
of units from four neighboring communities. The fire was declared
under contreol at 1:52 a.m. and was extinguished by 4:45 a.m.

"Captain Neal Hunt of the Hudson County Prosecutor's Office
was called to the scene at about 11 a.m., shortly after fire
department investigators discovered the remains of on
the third flocr. 1In Captain Hunt's expert opinion, she had been
overcome by smoke while attempting to flee the fire. Drawing upon

his experience in fire investigations, he further concluded that,



based upon the burn pattern and samples taken from the first floor
hallway, a flammable liquid was poured outside the Garcia apartment
and down the hall toward the doorway and was then ignited. He
testified that "a flammable liquid pour right outside a doorway is
generally a revenge or spite type fire ... directed at the person
or persons that was living in this apartment."

"That day an autopsy was performed on the body of .—
by Dr. Natarajan of the Office of the State Medical Examiner. The
body was burnt bevond recognition. The chemicals in the blood, the
condition of the brain, and the soot throughout the respiratory
system led the doctor to conclude that “ died as a
result of the fire. She was positively identified by her dentures
and her jgz;lry. Dr. Natarajan testified that the autopsy report
on—listed "asphyxia due to smoke inhalation" as the
cause of death and the manner of death as "arson homicide."

"On October 8, 1986 an investigator from the Hudson County
Prosecutor's Office and various police detectives looked for
defendant at his.ﬁest New York address. They also searched for him
in other places he frequented but to no avail. On October 12, 1986
investigators and police detectives set up surveillance outside
defendant's West New York residence and continued to search for him
at places he was known to habitat, again without results. Finally,
in April 1987, police learned that defendant was in custody at the
Dade CSﬁnty Correctional Facility in Florida. He was extradited on
a Governor's warrant and returned to New Jersey to stand trial."

End of excerpt.
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D was diagnosed when incarcerated as having inoperable,
terminal cancer of the lungs. D has no known criminal record.

D is a 41 year old male, a high school graduate, and he was
employed at the time of the offense. (D held odd jobs as a
painter, plasterer, roofer, and construction worker previous to the
offense.)

D was charged with knowing murder and aggravated arson. A
notice of factors was served for grave risk 4(b) and the felony
factor 4(g). The indictment was amended to include felony murder.
On April 21, 1988, D was found guilty of knowing murder in a
capital trial. At the penalty phase both aggravating factors were
found. The defense served mitigating factors 5(f) no significant
criminal history, and 5(h) any other factors (D's employment
history, D's death would be a hardship, doubt about D's guilt,
nature of the offense, D's ill health, sympathy for defendant).
Two mitigating factors were found: 5(f) and 5(h). The jury did not
find that the aggravating factor factors outweighed the mitigating
tactors. D was sentenced to life imprisonment to serve 30 years

before parole eligibility.
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Revised 8/1/91
$0394

STATE V. CARROLL

D (stepfather) beat V (stepdaughter). Multiple stab wounds,
blows with scale, strangulation. Blood throughout house. Started
upstairs, ended in basement. Ry
TEEesw. Jury verdict: murder 11/11/87. Penalty trial. One
aggravating factor found: 4c. Three mitigating factors found:
5a, 5c¢, 5d. Life.

The following facts are excerpted f£rom State v. Carroll 242

N.J. Super 549 (App. Div. 1990).

"Defendant met the victim's mother, Clova Corretjier, in 1975
and married her in 1979. Clove had two daughters at that time, the
victim,_ and Savasti. The parties also had a son who was
born in 1980. The relationship between defendant and Clova was
stormy, involving constant arguments and several separations. In
May 1983 the couple moved to Trenton and rented a house. However,
Clova filed a domestic violence complaint against the defendant and
obtained a restraining order on July 12, 1983, forbidding him from
returning to the house or having any contact with her or the
children. Over the next five months, the defendant often called
Clova and asked her to take him back but she consistently refused.
He became very upset when she did not visit him, having given her
a car for that purpose. Thereafter, he threatened her, stating
that he felt 1like going over to her residenezru;nd "blowing

everybody's heads off, kill everybody."

“On the day of the murder, December 2, 1983, Clove left for
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work at around 6:30 a.m. while her three children were still
asleep. According to the State's evidence, provided partly through
the testimony of Savasti, who was then seven, and partly through
scientific analysis of the crime scene and autopsy of the victim's
body, defendant came into the bedroom where his two stepchildren
and son were sleeping, forced ‘, who was then thirteen, to
leave the room with him, and then viciously assaulted her by
hitting her over the head with a scale and stabbing her numerous
times with a knife. The blows on the head crushed her skull and
one of the stabd wounds penetrated at least four inches into her
throat. After committing the crime, defendant returned to the
bedroom and told Savasti that he would come back and kill her if

she said anything about what had happened. 242 N.J. Super at 553.

"Defendant was apprehended by the F.B.I. in South Carolina
four months after the murder, at which time he gave an inculpatory
statement" that is quoted extensively in sectior II of this opinion

as follows:

"He stated that in the past when he
has become angry, he becomes so enraged
that he says and does things that he
does not even realize he is saying
or doing. He stated that he is
totally convinced that he is not
sane when he become angry or
enraged, and that after his wife
left him he £felt 1like an insane
person. He explained further that
it was as if ancther person was
occupying my body. Carroll stated
he did not really know whether or
not he killed his step-daughter
> or not, due to the fact that
he became so enraged over his wife
leaving him and marrying another
man. He stated that he did not know
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whether he hurt his step~daughter or
killed her. He stated that other
person occupying my body could have
killed my stepdaughter." 242 N.J.
Super. 554, 563.

D is 5'10" and weighs 225 pounds. He has had three formal
vears of education. At the time of this incident, D was employed

in the construction industry. D is a native of the Bahamas and was

living in the United States without proper alien credentials.

. o ” A
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P was charged with purpoéefﬁl and knowing murder and
possession of a weapon for an unlawful purpose. D was found guilty
on both counts on November 11, 1987.

At the penalty trial, the State alleged the existence of the
4(c), extreme suffering aggravating factor. The defense offered
the existence of 4 mitigating factors: 5(a), extreme emotional
disturbance; 5(c), D's age; 5(d), diminished capacity; and 5(h),
any other relevant factor. The jury found the existence of the
4(c) factor and mitigating factors 5(a), 5{(c), and 5{(d). The jﬁry
did not find that the aggravating factors outweighed the mitigating
factors. D was sentenced to life imprisonment with a 50 year

period of parole ineligibility.
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Revised 8/2/91
$407

STATE V. CASTELLANO

D killed friend after 3 day Meth. binge. D went to V's home
to borrow money. V hesitated to give D money. D struck V over
head with hammer 15 - 20X. D said he snapped and killed V for ne
reason, angry that V had no money to lend him. dmimg eoosssit
wilsommaveneunnaanstiNy. Jury verdict: murder 10/10/84.
Penalty trial. No aggravating factors found. Life.

The following dquotation is excerpted £rom an unpublished
Appellate Division opinion. 3/23/87. A-2081~84T4.

"The following circumstances giving rise to defendant's arrest
and indictment far'ﬁhé homicide and related offense were disclosed

by the evidence. On the evening of December 23, 1983 defendant

+arranged by telernone to borrow $150 frxom his friend, the victim
S

T Jya s

Accordingly, defendant went to

apartnment +he following day and, after defendant's unanswered
initial ringing of the bell, he was subsequently admitted. While
tbey engaged in casual conversation, two individuals caﬁe to the
door and purchased marijuana , from* Despite recelving
money from these sales, told defendant that he did not
have enough money for the promised loan. According to defendant's
statement to the police, this reneging caused him to "snap" inside
although he retained an outward composure. The two then left the

apartment without argument to drive to a nearby shopping centex.

Howiyar, upon exiting the apartment, defendant began striking

_— about the head with a hammer which he had previously
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picked up in the apartment and secreted in his pocket. ﬁ

tried to escape the attack, but defendant chased him, knocked him
to the ground, and continued to strike ﬂ about his head and
body with the hammer.

"This beating of the victim was witnessed by two young boys,
age 14 and 12, who were playing in a nearby drained swimming pool.
When defendant noticed the boys, he hid the hammer underneath his
arm and continued beating *'with his fists. One of the
boys reported that he heard the defendant say "come back inside I'm
going to finish this." Thereupon, the two men walked back to the
apartment where, according to defendant's statement, dur\}ng an
argument about obtaining medical assistance for _
defendant again "just snapped" and then hitﬁ' several more
times with the hammer.

"The police were summoned by the older boy and, after hearing
the boys' account of the incident, knocked on the victim's door.
As no one responded the officers pried open the door when the
manager's keys failled to unlock it. Upon entering the apartment
they found& lyving on the dining room f£loor and discovered
defendant hiding in a bedroom closet. The hammer he used against
the victim was found in a toilet té.nk. was hospitalized
and subsequently died from the brain 1lacerations and skull
fractures inflicted by defendant.

"The investigating officer observed that defendant did not
appear to be under the influence of drugs nor did he have any

difficulty walking or talking. Defendant was taken to police




headquarters where, after being advised of his Miranda rights,
confessed to the assault upon | " (End of excerpt.)

When questioned by police, D, age 30, admitted that he had
injured V. However, he at first said that he hid the hammer
outside by the pool, not revealing its true location until a short
while later.

V was immediately transported to the hospital for
emergency surgery. The surgeon estimated that V had been hit at
least 15 times with the hammer, and part of V's skull had been
damaged so badly that it had to be removed. V died the next day,
December 25, 1983, from his injuries. D was then charged with
murder,

At the time of the incident, D lived with his wife and two
children. He dropped out of high school, but later returned and
got his GED. D also attended a machine shop training program. D
was employed by an auto dealer as a car preparations manager. When
D was arrested, his car was impounded and it was discovered that
the car had been réported stolen from his employer's lot months
earlier. In a separate indictment D was charged with theft and

receiving stolen property. He pled.guil c-pokh-aharge

T i
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In the present case, D was charged with own-conduct capital

murder and a weapons offense. On October 10, 1984, D was found
guilty of both counts of the indictment. The State had served
aggravating factors, 4(c); extreme suffering; and 4(f), escape
detection. 1In support of mitigating factors, D testified that he
did not want to die and a Professor of Criminal Justice testified
that it was unlikely that D would commit another offense after
spending 30 years in jail. In the penalty phase, the jury did not
« £ind any aggravating factors present. On November 30, 1984, D was
sentenced to life imprisonment with a 30 year minimum. On the
weapons charge, D was sentenced to five years, consecutive to the

murder sentence.
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Revised 8/6/91
#0463

STATE V. COHEN

D and 2 Co-Ds accosted V (52 yrs., M) as V left fast food
restaurant. D knocked V down. As V tried to get up, D shot V 1lx
in chest. V again tried to get up. D shot V again. D took V's
wallet and fled with Co-D. Jury verdict: murder 3/16/84.
Penalty trial. One aggravating factor found: 4g. Four mitigating
factors found: 5c¢, 54, 5£, 5h. Life.

On January 26, 1983, the defendant, Humphrey Cchen (D), a 21
year old male, two co-defendants Co-D1 and Co-D2, and two witnesses
Wl and W2, were walking along a street. The youths proceeded to a
street where victim (V), a 52 year old male was ileaving after
having eaten at a fast foed restaurant. D pulled out a gun and
showed it to the other youths. D remarked that Co-D1 might rob one
of the witnesses. D put the gun back under his coat and in his
pants and proceeded with the Co-Ds to the fast food restaurant
while the two witnesses went to a Chinese food restaurant.

D said the two co-Ds accosted V as he (V) left the fast food
restaurant. D knocked V down and as V tried to get up, D pulled
out a .22 caliber revolver and shot V once in the chest. V triéd
once again to recover but D shot V again, hitting him in the left
side. D took V's wallet, containing $40 - $50 ($10 each) and fled
along with the Co-Ds.

Moments later, the witnesses looked down the street after
having heard the gun shots. They saw V standing by a bar yelling
for help. D and the Co~-Ds ran past the witnesses and stated that
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they had robbed Vv and V had blood all over his chest. One of the
witnesses saw V stagger across the street and walk to the fast food
restaurant and collapse in the doorway. Some persons inside picked
up V and placed him on the street until police were alerted and
arrived.

The same day, police questioned one of the witnesses and
learned V was shot as he was attempting to catch a cab. Both Co-Ds
were arrested on February 16, 1983. Co-D1 told the police during
an interview that D kicked V and V dropped a bag he carried and
fell to the street. Co-Dl1 said V got up with a knife and came at
D, at which time D shot V twice and pushed V against a stone gate
and V gave D money. Co-D1 implicated W1l by alleging he ran over to
V and took V's wallet from V's back pocket and subsequently shared
in the division of the wallet's cash contents.

Co-D1 told the police the gun used in the shooting could be
found in his mother's basement. Co-Dl1l's mother consented to a
search and the .22 caliber revolver was recovered along with
several types of ammunition. On January 26, 1983, D was arrested
on an unrelated bu;glary warrant. D stated he intended to turn
himself in after having been notified by his mother and sisters
that the police had been by his house looking for him.

D was advised of his Miranda rights and thereafter stated he
had shot V while robbing him. D implicated the two Co-Ds and W1.
D stated the gun belonged to W1l and Co~Dl and that he gave the gun
to Co-D1 after the shooting. The gun found in Co-Dl's home was

determined to have fired the bullets found in V's body. D further
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stated he could not remember the shooting and had consumed wine,
beer, liquor, in addition to smoking marijuana from the evening of
January 25, 1983 onward into the early morning. D stated he would
not have known about the shooting if Co-D1 and Co-D2 had not told
him about it.

D has an irregular work history, but he was employed at the
time of the offense. D resided with his family.

D's prior record consists of a malicious damage conviction in
1982.

D was charged with purposeful or knowing murder (count 1),
felony murder (count 2), armed robbery (count 3}, and illegal
possession of a weapon (count 4). A notice of factors was served
for 4(c), extreme suffering; and 4(g), felony factors (cffense
committed while attempting robbery). In a capital trial, the D was
found guilty on March 16, 1984. At the penalty trial, the jury
found only the 4(g) aggravating factor. Mitigating factors served
and found were: 5(c), age of defendant; 5(f), no significant prior
record; 5(d), mental defect, disease, or intoxication at time of
murder; and 5(h), other factor .relevant to background and
character. The jury found that the aggravating factors did not
outweigh the mitigating, thus the death penalty was not imposed.

D was sentenced to life imprisonment with a 30 year parole
ineligibility term for count 1. Count 2 merged with count 1. D
also received a 15 year sentence with a 7% vyear parole
ineligibility term to run consecutive to count 1, and count 4

merged with count 3.
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Revised 8/2/91
40468

STATE V. COLLIER

D, a 45 year old male, punished V (boy, 4 yrs.) for misplacing
a ruler. D punched V approximately 5x in stomach with closed fist
and pushed V -6 (V striking head).

. . Jury verdict: mur ez‘:
6/21/85. Penalty trial. No aggravating factor found. Life.

The following quotation is excerpted from the unpublished
Appellate Division opinion. 5/23/89. A-85-85T4.

"We need not detail the circumstances of the crime at great
length. Suffice it to say that Collier, who had been drinking, got
upset with the four year old son of his girlfriend and beat the
child for takipg and losing his carpenter's tape measure. The
child died of the injuries inflicted.

"An investigating officer testified at trial about <the
statement given by Collier on September 13, 1884, after he had been
advised of his rights, about his spanking the boy and punching him
in the stomach, throwing him on the floor, and punching him in the ’
stomach, throwing him on the floor, and pushing him on the floor so
that the boy's head bounced off the £loor until he beéame
unconscious. Collier had told the detective that the last time he
pushed the boy on the floor his chin split open really bad, causing
Collier to get real scared. Collier proceeded to bandage the boy's
chin, and about 4:30 a.m. drove to his girlfriend's apartment and

told her what had happened. The three of them then went in the
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girlfriend's car to the hospital. On route, according to what
Collier told the police, his girlfriend instructed him to tell the
hospital employees that the boy had fallen down the stairs.
Following unsuccessful attempts to revive him, the boy was declared
brain dead on September 11, 1984. He was removed from the
ventilator which was keeping him alive and died shortly thereafter.
At trial, Collier testified as to what happened as follows:

"The next thing I recall, I was
looking in the dining room. I
recall looking in there and seeing
what I would have to do and so
forth. Then all of a sudden
is in front of me, right between my
legs.

I looked at him. He was very
close to me. I was sitting with the
chair turned sideways, away from the
table. I don't know what I said to
him.

I know I smacked him in the stomach
with the open hand. I touched him
and I pushed him, I guess fairly
hard, because he went and he hit the
floor.

When he hit the floor, I saw the .
blood. I Jjumped up and I was
excited, I guess, or whatever I
picked him up and I went over and
got some vellow paper towels from
the kitchen sink. I wiped his face
off and took him in the bathroom."

End of Excerpt.

During the treatment and examination of V, physicians noted
other injuries that were in various stages of healing that were not
connected with injuries sustained when one falls down a flight of
stairs. These observations impelled the hospital personnel to

notify the Department of Youth and Family Servicez (hereafter
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called DYFS). DYFS conducted an initial investigation and notified
the city prosecutor.

D was arrested on September 13, 1984, and charged with V's
murder.

D is a high school dropout, but he earned his G.E.D. while

time of the offense.
T

D has no prior criminal record.

D was charged with knowing murder. A notice of factors were
served for 4{(c), extreme suffering, aggravating factor. At trial,
D was found guilty by a jury of knowing murder. The jury was never
charged on mitigating factor 5(d) and 5(f) because no aggravating
factors were found. On July 19, 1985, D was sentenced to 30 years,
to serve 30 before parole consideration. D was also fined $10,000

by the Violent Crime Compensation Board.
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Revised 8/6/91
#0469

STATE V. COLLINS

D stabbed his wife, V2, multiple x and beat and suffocated his
child, Vli. D's apparent motive was to collect insurance benefits
on the lives of his wife and son. Jury verdict: murder 3/2/90.
Penalty trial. No aggravating factors found. Life.

On July 6, 1988, the police responded to a call of a possible
homicide. When they arrived, defendant, Darrell Collins (D),a 26
year old male, stated that he had been home with his wife all
night. BHe stated‘that he went out at 2 a.m. and returned at 6:30
a.m. to discover his wife and son dead. Victim 2 (V2), D's wife,
a 31 year old woman, was in the master bedroom with the lower half
of her bedy on the floor and the upper half of her body across the
bed. V2 was naked from the waist down. Her face was covered with
blood and her throat had been cut from ear to ear. There were also
cuts on her hands, her right arm and her chest. Off the master
bedroom was the baby's room. Theré were blood stains on the
baby's, V1, a 1 year old boy, sheets and in the crib. D's hand was
cut and D's blood was found on V1. D claimed he had cut his hand
then touched V1 when he found him. ~ Found inside a closet were
knives, swords and other martial arts paraphernalia.

The autopsy revealed V1 had two small bruises on the right
side of the skull. There was a hemorrhage of the colon and a small

bruise of the lower back area. There were also three small marks
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on the forehead of V1. Possible suffocation, cause of death,
violence of an undetermined nature.

V2's autopsy revealed multiple cut wounds on her hands and
right forearm. There was a cut along the right side of the lower
lip which went through and cut the bottom of the tongue. There was
a cut under the left ear. There were 5 or 6 cuts across the throat
from ear to ear. The voice box had been severed as well as the
esophagus. Cause of death was multiple stab wounds.

D denied having anything to do with the murders.

D has no prior record. D was employed as a chef and completed
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1 yvear of college.
=
D was charged with 2 counts Purposeful and Knowing Murder. A
jury found D guilty on both counts on March 2, 1950. With regard
to V2, the jury found only intent to cause serious bodily injury
resulting in death so that murder charge did not proceed to a
renalty phase. With regard to V1, the State served a notice of
aggravating facto.' 4(d), pecuniary motive; and 4(f), escape
detection. There was evidence that D had recently purchased life
insurance. The evidence showed that the victim worked for an
insurance agency and asked D to sit through a "training"
presentation, acting as a potential client, and that D purchased
the insurance as a result. The jury did not find either factor
present. The sentencing judge's statement of reasons mentioned the
following two motives and no others: a) the D murdered his wife to

receive the benefits of a $100,000 1ife insurance policy" and b) he
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murdered his son "for a $5,000 life insurance policy." Mitigating
factors 5(d) and 5(f) were served but, because the jury did not
find any aggravating factors, they were not considered by the jury.
D was sentenced to life with a 30 year period of parole
ineligibility on the first count and to 30 years with a 30 year
period of parole ineligibility on the second count, consecutive to

count one.



Revised 8/6/91
#0506

STATE V. CORREA

D & Co-D drinking and doing drugs, meet V in bar. D & Co-D
leave with V after bar closes. En route V and Co-D argue, and D
and Co-D beat V senseless, stop and dump body in open field. D and
Co-D utate penis and scrotum, stuff in V's mouth.

. Murder plea 7/15/85. Penalty trial. Life. One
aggravating factor found: 4c. Three mitigating factors found:
5d, 5f, 5h.

On March 27, 1984, the naked body of victim (V), a male, was

tound in a wooded area.

LY

On March 25, 1984, defendant (D), Nicholas Correa, a 32 year
old male, co-defendant (Co-D), Henry Micheliche, a 26 year old male
and V met at a pub and were drinking alcohol heavily all evening.
Around 12:00 a.m. they left the bar. The three of them got into
D's car and headed towards another lounge. D stated that suddenly
Co-D started velling at V and subsequently began to hit V. Co-D
and V continued to fight, which caused D to lose control of his car
and skid off the road. V and Co-D got out of the car and continued
fighting.

D stated that by the time he got out of the car, V was lying
on the ground and Co-D suggested that the two of them remove V's

clothing. As D and Co-~D were removing V's clothing, V sat up and
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grabbed D. D slapped V, and V fell to the ground. Co-D went to
D's car, got a pair of pliers, and returned to the scene where he
proceeded to remove V's penis and stuff it in V's mouth. D and Co~
D then burned V's clothing. They then dragged V's body up a hill
and left the scene of the crime. It should be noted that Co-D
claims that D was the one who beat, mutilated, and killed V.

The immediate cause of death was asphyxia due to strangulation
caused by internal bleeding associated with 1acerations‘of the
1ﬁng, liver and spleen as a result of a beating.

D dropped out of school in 8th grade. D discontinued his
education due to the fact that he was retained 3 times and felt
that he was wasting his time going to school. D was attending the
Union Technical School in pursuance of a certificate in computer
repalr at the time of the offense.

D's prior record between 1970 - 1984 consisted of being

arrested 9 times. D was convicted five times; once for Petty
Larceny in Florida, where he was sentenced to a f£ine of $301.00 or
36 days in jail. D was also convicted of Auto Theft in Florida,
and was sentenced to 71 days in jail. In New Jersey, D was
arrested for Petty Larceny and fined $50.00. D was arrestea for
Possession of a Controlled Dangerous Substance, convicted, and
fined $200.00. Also, D was arrested for Being Under the Influence,
convicted and fined $£25.00.

D was charged with Murder and pled guilty on 7/15/85, to the

charge. A notice of aggravating factor 4(c) was served and the

-
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factor was found. Mitigating factors: 5(c), age; 5(d), mental
disease or defect; 5(f), prior record; 5(g), assistance to state;
and 5(h), any other factor were served. Factors 5(d), 5(f), 5(h)
were found by the Court. The Court did not find that the
aggravating factor outweighed the mitigating factors. D was
sentenced on 9/9/85, to life with a 30 year parole ineligibility.

D appealed his sentence, but it was affirmed by the Appellate

Division.
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Revised 8/6/91
#0558

STATE V. CUNNINGHAM

D attempted to rape his ex-wife, but was stopped by his eldest

son. D left the house. D met V on the bus. D & V drank Rum. D

& V walked for a while, then D forced V to a deserted area. D

beat., stabbed and sexually assaulted V. D buried V's body & fled.

Jury verdict: murder 1/5/84. Penalty trial. One

aggravating factor found: 4g. Four mitigating factors found: 5a,
5¢, 5d, 5h. Life.

On February 3, 1983, D, Bruce Cunningham, a 34 year old male,
had allegedly been drinking alcohol since 9:15 A.M. At 1:00 P.M.,
D arrived at the home of his ex-wife (Wl1l). D wanted to visit with
his two children to take his oldest son (W2) out for the day. The
child did not wish to accompany D outside, and Wl assented to the
child's request. D, then, entered Wl's bedroom where he discovered
another man (W3). W1l asked W3 to leave and he did. After W3 left,
D pushed W1 into the bedroom and attempted to rape her. D discon-
tinued the attempted assault after W2 entered the bedroom. W1l left
the house with W2. D followed behiné them. D said something about
having a knife in the knapsack he carried. W1l saw D pull a -half
bottle of rum from the knapsack before she and W2 headed toward the
police station to file a complaint against D.

Before boarding the bus home, D bought more rum and beer. D
met V, a female, on the bus. Although V resided in the same
building as D's mother, D denied ever having seen her before. D
and V conversed on the bus. When they arrived at their

destinations, V agreed to talk with D after leaving the bus.
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Several witnesses observed the two walking together, and spoke to
one or the other.

D continued to driak the rum and V joined him in a drink. D
alleged that as the evening wore on, he and V decided to seek a
secluded place to have sex. The State alleged that at some point
during their walk, D kidnapped V and forced her to go to a deserted
area near a foot bridge. D alleged that an argument erupted during
consensual intercourse. However, the State argued that D beat V
about the head, stabbed her in the abdomen and sexually assaulted
V as a result of Wl's earlier sexual refusal.

After realizing that V was dead, D buried her body. D fled
the area, and went to a nearby tavern where he talked with an
individual who noticed that his hands were covered with blood. D
told this individual that he had been fishing.

On February 4, 1983, at approximately 11:00 P.M., V's mother
reported her missing. Several of V's friends combed the area
looking‘for V. Y's shoe was found near the murder scene and the
police were alerted. The police found V's body in a grave covered
with leaves. D was questioned regarding the murder after a witness
advised police that she observed V and D walking together earlier
in the day. Duriﬁg their interrogation of D, the poliice noticed
that he had no upper teeth, and D did not admit to owning or
wearing a bridge. On February 9th, the police learned that V's
autopsy results indicated that she had teeth marks on her breast
which had been miade with lower molars only. Detectives went to D's

home with a court order giving them power to obtain a cast of D's
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lower teeth. On February 15th, the dentist who compared D's molar
impressions reported to police that the comparisons were positive.
D was arrested that day.

D is 34 years old. He dropped out of high school at age 16,
and claims an abusive childhood. D entered the Navy where he
obtained his GED. D's last employment was approximately 2 years

before the present offense. D resided with his wife and four
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Befpndant was charged w1th purposeful know1ng murder,lfelony
murder, kidnapping, aggravated sexual assault and aggravated
assault. A notice of factors was served for the 4{c), extreme
suffering; 4(f), escaping apprehension; and the 4(g},
contemporaneous felony statutory aggravating circumstances. At a
capital trial, D was found guilty by a jury on all counts on
January 5, 1984. At the penalty trial, the jury was charged on all
three aggravating factors, but found only 4(g). The jury was
charged on mitigating factors: 5(a), extreme mental or emotional
disturbance; 5(c), age of defendant; 5(d), diminished capacity; and
5(h), any other factor relevant to the case. The jury found all 4
mitigating factors present. The jury did not £find that the
aggravating factors were not outweighed by the mitigating factors.
D was sentenced on 3/29/84, to imprisonment for 80 years, with a
30~year period of parole ineligibility. Count 2, the felony murder

count, was merged with count one for sentencing purpnses. On the
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remaining counts, D was sentenced to 30 years with a 15-year period
of parole ineligibility on the kidnapping count; 10 years with a 5-
yvear period of parole ineligibility on the aggravated sexual
assault count; and 10 vears with a 5-year period of parole

ineligibility on the aggravated assault count.



Revised 8/6/91
#0576

STATE V. DARRIAN

D walked girlfriend (V) home. D sexually assaulted, beat and
strangled V with coat hanger. No priors. Jury verdict: murder
11/15/88. Penalty trial. Hung jury. 1 aggravating factor found:
4g. 4 mitigating factors found: 5a, 5¢, 5f, 5h. Life.

On October 26, 1986, at approximately 9:00 p.m., defendant
(D), Charles Darrian, a 22 year old male, was seen walking his
girlfriend, 18 year old victim (V), home. D and V had been having
an ongoing disagreement which centered on V's desire to date other
men. Although D consistently denied his involvement in the actions
which resulted in V's fatal injury, the evidence presented at t;ial
established that D and V began arguing when they entered V's
apartment. The evidence indicated that this argument began when D
attempted to have sexual relations with V, but V refused. At some
point, D began beating and sexually assaulted V. Finally, D
wrapped a coat hanger around V's neck and strangled her, twisting
the hanger 6 times to ensure that it remained shut at the base of
V's neck. D fled V's apartment.

V's body was founq by her sister with whom V shared the
apartment. The police were called. During their investigation, D
drove up to the apartment and was questioned by the pclice. D was

released after he told the officers that he had not seen V for
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several days and had not been sexually intimate with her at any
time near the date of her murder. Later that evening, D told his
sister that he had "raped" and "thought he had killed" the V. The
police arrested D on January 30, 1987, after two of V's neighbors
told the police that they observed D's auto outside V's apartment
on several occasions near the date of the murder.

While awaiting trial in jail, D told an acquaintance from his
neighborhood, also in jail, that he killed V. V's sister and D's
sister indicated that D was physically abusive to V on at least two
"occasions and that D had threatened to kill V at least two times
prior to the offense. D admitted that on two occasions he had
struck V during arguments.

The D is 20 years of age. He stands 6'2" and weighs 214
pounds., At the time of this incident, D was employed as a hospital

service worker and he had held other unskilled jobs in the past.

D had no prior criminal record.

D was charged with purposeful and knowing murder, felony
murder, sexual assault and possession of a weapon for an unlawful
purpose. A notice of factors was served for the 4(g),
contenporaneous felony, statutory aggravating factor. In a capital
trial, D was found guilty on November 15, 1988, on all counts. At
the penalty trial, the jury was charged on the 4(g) factor, and
found it present. The jury was charged on mitigating factors:
5(a), extreme mental disturbance; 5(c), age of D; 5(f);, no

significant prior criminal record; and 5(h), any other relevant
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factor. The jury found all of the offered mitigating factors to be
present. The jury could not agree on the weighing of aggravating
and mitigating factors. D was sentenced to life imprisonment, with
a 30 yvear period of parole ineligibility on the merged murder,
felony murder and weapons counts. Additionally, D was sentenced to
10 years with a 5 year period of parole ineligibility on the sexual

assault count.



. Revised 8/2/91
#0603

STATE V. DEEVES

Intoxicated D kills V (friend) after V invited D to her home.
D became angered and stabbed V repeatedly, hit V with small
appliances, pushed V down basement stairs. ]
meatbeingee . Jury verdict: murder 11/16/84. Penalty trial. One
aggravating factor found: 4c. Two mitigating factors found: 5a,
5h. Life.

The following gquctation is excerpted from an unpublished

Appellate Division opinion. 12/19/86. 2A-2866-84T. N
"The jury convicted defendant of the brutal murder of _
, B vho was 46 years old at the time of her death on May 1,
1984. Her death was caused by multiple injuries inflicted in the
‘Victim‘s home. Investigators William ZLucia, Phil George and
Charles Finnerty of the Monmouth County Prosecutor's Office were
assigned to investigate the murder. Upon speaking with Clarence
Murphy, husband of the victim, the investigators learned that
defendant was an acquaintance of the victim. On May 5, 1984 they
went to defendant's home at about 11:40 a.m. and asked him to come
down to the South Belmar Police Headquarters to tell them anything
that might be helpful in the murder investigation. Defendant
voluntarily went with them. Two of the investigators interviewed
defendant starting at about 12:13 p.m. During the interview
defendant indicated that he had been in the vicinity of the
. victim's home on the night of the murder. Wwhen Investigator Lucia
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suggested that he take a polygraph, defendant said he wanted to
speak with an attorney first. Defendant was informed that he had
the right to first speak to an attorney before taking a polygraph.
That ended the conversation concerning a polygraph.

"Defendant was given Miranda warnings and asked if he wanted
to give a written statement. Defendant consented and gave the
following statement: He met the victim in December 1982 at an
Alcoholics Anonymous (AA) function in Belmar. He was a friend of
hers. They would go to AA meetings together. The last time he saw
her was on a Saturday, in February 1984. The victim's daughter
Carol had requested that he stop seeing her because he was still
drinking and smoking "reefers." At some point before February, he
had helped her move her clothes from the home of Dewitt Griffith
into her house, and had tried to talk her into discontinuing her-
relationship with Griffith. He met her husband at the time. 1In
the beginning, defendant had special feelings for the wvictim,
wanted to have a sexual relationship, and dropped hints to that
effect. After finding out that she had a jealous husband, however,
defendant decided to keep it as just. a friendship. He never had
sexual relations with her. He loved her and trusted her as a
friend. He did not have a fight with her.

"Defendant further recounted that on April 30, 1984 he left
his house at about 10:00 a.m., went to the Neptune Medi HMart and
bought batteries for his radio. Afterwards he walked to the beach
in Belmar, arriving at about 11:30 a.m. After leaving the beach he

stopped at Dennis Testa's house where he met Testa outside when he
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pulled up with a woman. They all went inside, had a few beers, and
then went to Phil Gartner's house. The three then went to Captain
Kern's at about 4:00 p.m. At some point Gartner went home. Phil
and defendant went back to Phil's at about 7:00 p.m., but then went
back to Captain Kern's. While there, the police came. Defendant
spoke with Patrolman Byrne, and then went back into Kern's.
Afterwards, defendant and Gartner went back to Gartner's and cooked
dinner. Defendant left between 10:00 p.m. and 12:00 midnight, went
to the boardwalk and then into Belmar where he stopped at Kelly's
Bar on his way home. Near the border of Neptune City, he was
stopped by a patrolman at about 3:00 a.m. or 4:00 a.m. on May 1,
1984 who asked him for identification. Defendant then noticed that
he had lost his wallet. After the policeman let him go, he started
retracing his steps looking for his wallet until about 6:00 or 7:00
in the morning of May 1, when he decided to go home. He saw his
mother when he got home, told her he lost his wallet, did some
laundry, and went to sleep. During the afternoon of May 1, 1984 he
had his brother drive him to work at about 3:30 p.m. He remained
there until 12:30 a.m. on May 2, 1984. He was wearing blue jeans
and a greern tee shirt, a grey jacket, work boots and white socks.
He did not meet with the victim during April 30 and May 1. He did
not know of anyone who wanted to do her harm. He found out about
her death by reading the Wednesday press.

"Defendant read over the entire statement and initialed each
page to demonstrate that they were correct. He signed it at the

bottom of the last page. The interview which began at about 11:40
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a.m. ended at about 5:05 p.m. Lucia asked defendant if he would
wait until the other investigators returned for the day so that all
of them could discuss the status of the investigation. Defendant
agreed. When the investigators returned, Lucia spoke with them.
He learned that the policeman who made an on the street inquiry of
defendant between 3:00 and 4:00 in the morning of May 1, 1984 had
stated that defendant had been wearing sneakers at the time. Lucia
then asked defendant if he owned sneakers and for his permission to
go to his residence and check his sneakers and the clothes he was
wearing on the day of the murder. Defendant gave them his consent.
After defendant read the consent form, but before he signed it,
Lucia reminded defendant that he had a right to refuse to sign the
consent form. Defendant then signed it.

"At about 7:35 p.m. the officers returned from defendant's
‘residence. Lucia and Finnerty went outside to discuss the results.
Based on this discussion, they believed that defendant was not
telling the truth, and at this point, Lucia began to consider
defendant as a suspect. At about 7:42 p.m. Lucia told defendant
that "based on what they had found out at his residence [he] didn't
feel [defendant] was being truthful with [the police]. [Hel
thought [defendant] was lying to [them], and basically [he] said to
[defendant] ....it's time [he] stopped lying ... and startled]
telling ... the truth."

"In response to this, Lucia testified that defendant put his
head down, thought, and then stated that he wanted to tell the

truth, but that he wanted the police to promise him that his name
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would be kept out of the papers and that he wanted to go straight
to the County Jail from the police department. Lucia indicated
that they had no control over the press, and that not only his
name, but probably his picture also would appear in the paper. He
also :indicated that it was the usual routine to be taken to the
County Jail.

"At f-hat point, defendant put his head down on the desk, and
Lucia said to him "Bill ... did you kill her?" and defendant
looked up at him and said "Yes I did." Defendant then proceeded to
give a written confession after he was given fresh Miranda
warnings. In his confession, defendant indicated that he was a
jealous lover. On April 30, 1984, he went to the victim's home and
thought he heard DeWitt Griffith, a former lover, inside.
Defendant left in anger thinking the former lover was inside the
house. Early the next morning defendant returned to the victim's
home and entered by forcing the back door lock with the use of a
knife. The victim eventually invited defendant inside. They
argued over Griffith. Defendant proceeded to brutalize the victim
by stabbing her repeatedly, pounding her on the head with a hammer
and a large apple juice jar. Defendant's written confession was
admitted as evidence in the trial. The victim died from cerebral’
hemorrhage, necrosis due to multiple skull fractures, multiple
lacerations and stab wounds." (End of excerpt.)

D dropped out of high school, but later obtained his GED while
incarcerated. D previously worked as a machine operator. He

resided in his parents' home.
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D was charged with purposeful, knowing murder, possession of

a weapon for an wilawful purpose, unlawful possession of a weapon,
attempted burglary, and certain persons not to have weapons
(felons). A notice of factors was served for the extreme
suffering, 4(c), statutory aggravating circumstance. In a capital
trial, the last charge was severed from the remaining charges. D
was cénvicted on all remaining counts on November 16, 1984. At the
penalty trial, the jury found that the 4(c) factor existed. The
jury was charged on mitigating factors: 5(a), extreme emotional
disturbance, 5(d), and other factor(s) relevant to this case 5(h).
The jury found 5(a) and 5(h) present. The jury, further, decided
that the lone aggravating factor was outweighed by the mitigating

factors, and on January 1i8, 1985, D was sentenced to 1life

imprisonment with a 30-year period of parole ineligibility.’

Additionally, D was sentenced to a 5 year term with a 2%.year
period of parole ineligibility on the attempted burglary count.
Concurrently to count one, the 2 weapons counts were merged with
the murder count for sentencing purposes. Count 5 was dismissed.

On the other murder charge, D pled guilty and received a life term
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. with a 20 year period of parole ineligibility consecutive to

count 1.
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L’ Revised 8/6/91

v
‘fep\’f"’ 40673

STATE V. DIAZ

D and Co~D need money for drugs. They go to the home of V3
(D's ex-lover) to steal money. V3 lives with V2 and V1. V2 and V1
sleeping when D and Co-D enter. They wake, and D and Co-D beat,
shoot and stab them, and Co-D then wait for V3 to get home, then
shoot him too. Jury verdict: murder 6/27/89. Penalty trial.
Two aggravating factors found: 4f, 4g. Four mitigating factors
found: 5¢, 5f, 5g, 5h. Life.

Defendant Felix Diaz (D), a 27 year old male, rented a room
from Victim 3 (V3), a 63 year old male. A romantic relationship
developed between the men and V3 took D to live in his home. V3's
tamily consisted of Vvictim 1 (V1), a 47 year old male, and Victim
2 (v2), a female niece, age 8. When the relationship between D and
V1l disintegrated in January, 1985, D went to live in a nearby
state.

D met Co-D Pedro Concepcion, a 26 year old male, at his new
residence. On November 6, 1985, Co-D, who owed money for drugs,
suggested that he and D go to V3's home and steal some money. Co-D
and D drove to V3's house. Both knew prior to arriving that VQ
owned a rifle and where it was kept. D claimed that Co-D also
brought a gun. During the drive, they discussed killing V3:

D and Co-D entered the house through the garage. D turned on
the kitchen lights and told Co-D to wait. D went upstairs where he
found V1 and V2 asleep. D went back downstairs and both D and Co-D
returned upstairs to search for money. D found a rifle and bullets

in V2's closet. Co-D found a box in another closet that he could
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not open. D got a knife from the kitchen to open the box. No
money was found inside. Co-D yelled at D for this, waking V2.

Co-D and D beat V1 and V2, shooting and stabbing them as well.
V1l's throat was cut. V2 was bludgeoned. After their deaths, they
were set on fire.

After killing V1 and V2, D and Co-D waited for several hours
for V3 to arrive. A light switch was rigged so that V3 would be in
a specific position for the murder. when V3, who had been
‘drinking, arrived home at 3:00 a.m. on November 7, D shot him
repeatedly. His body was burned. Co-D and D killed a Chihuahua
dog as well.

After the murders, Co-D and D took two radios, a television,
jewelry, the rifle and mink coats from the house. Ceo-D and D then
returned to a nearby state. The rifle was hidden at Co-D's
residence there. D and Co-D were arrested on November 10, 1985.
Upon arrest, Cs-D claimed that he had driven D to New Jersey and
witnessed D kill V1, V2, and V3. D confessed to driving to V3's
house with Co-D, but denied being present during the murders. D
later admitted being in the house while the murders were committed,
but did not comment on whether or not he had participated in the
slayings.

D left school at the age of 15 and has not had any further
formal education since then. D has never married, nor had he

fathered any children. D was unemployed at the time of the

offense.
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In 1983, D was convicted of theft of a motor vehicle.

D was ciiarged with 3 counts of Purposeful and Knowing Murder,
Arson, Robbery, Burglary, Theft, and 2 counts of Possession of a
Weapon for an Unlawful Purpose. A notice of aggravating factors
was served for 4(f), escape detection and 4(g), contemporaneous
felony. D was convicted of everything but arson and 1 count of
Possession of a Weapon for an Unlawful Purpose. (On the Murder
counts, own conduct was found as to V1, and accomplice liability
was found as to V2 and V3). At the penalty phase, aggravating
factors 4(f) and 4(g) were found. Mitigating factors: 5(c), age;
5(d), diminished capacity; 5(g), assistance to state; and 5(h) were
served and 5(c), 5(f), 5(g) and 5(h) were found.

On the Murder counts, D received a sentence of life with 30
years parole ineligibility for each charge to run consecutively.
For Armed Robbery, D was sentenced to a consecutive term of 20
years with 10 years parole ineligibility. Theft merged with
Burglary, for which he would serve a concurrent sentence of 4 to 8
years. The Weapons charge resulted in a term of 5 to 10 years, to
be served concurrently. D's total sentence came to life with 100

vears before he would be eligible for parole.
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STATE V. DICKERSON

D broke intoe V's (D's neighbor's) apartment and beat and
sexually assaulted V. D then stabbed V and slit her throat and
strangled her. Jury verdict: murder 12/15/88. Penalty trial.
1 aggravating factor found: 4¢g. 4 mitigating facteors found: 5a,
5¢, 5d, 5h. Life.

On the evening of June 3, 1987, Keith Dickerson (D), a male,
- age 20, 6'4" tall and weighing about 225 pounds, went to New York
with some friends to buy cocaine. After buying the cocaine, D, age
20, went to a friend's apartment, where he and the others free-
based the drug. At about 10:30 p.m., D's friends dropped him off
at his house. D, however, did not go inside his home, but walked
across the street to the home of his neighbor, victim (V), a
female, age 56. D entered V's home through the unlocked front door
and began wandering about. D encountered V in her bedroom. V, who
was preparing to go to bed, was partially undressed and sitting on
her bed. V began yelling and cursing at D and asked if he lived
across the street. V stood up, and'D punched her in the face. D
then beat V until she was unconscious and sexually assaulted her.
D stabbed V repeatedly in the stomach and slit her throat with a
pair of poultry shears. D also strangled V with some type of
article of clothing. An autopsy determined that V's death was
caused by "strangulation associated with multiple»;xternal and
internal injuries including stabbing aﬁd blunt trauma." It was

also found that V's cervical area had sustained injuries consistent

with a sexual assault. In addition, spermwas found inside V's vagina.
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After killing V, D searched through V's pocketbook and took
$30 from her wallet. He then took a bus back to New York and spent
the night there. When V failed to report to work the next day, her
co~-workers called the police. Police discovered V's body,
partially undressed, in her bedroom. A pair of bloody scissors was
found near her body, and another pair of bloody scissors and a
bloody knife was found under the bed. D's fingerprints were found
on one of the scissors.

After V's death, police interviewed a number of her neighbors,
including D. Inconsistencies in D's statement 1led to an
investigative detention order being signed so that samples could be
obtained from D's person. D also signed a consent to search form,
and dried blood was found on the clothing he wore on the night of
V's.death. When confronte