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Editor’s Note: This issue of
- Asset Forfeiture Bulletin is
devoted exclusively to state
court decisions. The tremen-
dous volume of asset forfei-
ture litigation created a back-
log of court cases that could
only be met by this special
issue format. With the next
issue of the Bulletin, the for-
mat returns to feature articles,
 publications anouncements,
and summaries of court
deczszons ‘

ALABAMA—-—Bnbery Related to
Drug Violation Is Facilitation -

810,000 U.S. Currency v. State, v'

.No.2910012, Ct. Civ. App. Ala.
* (4/3/92). The trial court forfeited
+7$10,000 used in an attempt 10 bribe a

police officer. The officer had pre-
viously purchased cocaine from the

defendant. With the bribe, the defen-
- dant hoped to get the pending case
_disposed of and to avoid being ar--

rested and charged in future drug of-

fenses. In trial court, the state con- o
tended that the $10,000 had been
_used to facilitate a transaction involv-

ng a controlled substance, in viola-

tion of Alabama statutes. The defen-
“dant countered that the money was

not forfeitable because he had not
been in the act of selling or attempt-

- ingto sell a controiled substance.
The appeals court affirmed the forfei-
- ture. Tt noted that the 1988 Alabama

Drug Profits Act applies to all money
used to facilitate any violation involv-

" ing controlled substances and ruled
“that, under the act, attempted bribery

- directly related to past and future

~ drug transactions is facilitation.

ALABAMA—-Delay of Ten Weeks

" Denies Due Process

" Adams v. State, No. 290065 8, Ct,
Civ. App. Ala. (4/3/92). A vehicle
owner was arrested in his vehicle,

and a quantity of LSD was found in
~ the map compartment behind the - -
- driver’s seat. The vehicle was selzed

on March 11, 1990, and the state
filed a forfeiture complaint agamst
the vehicle on May 21, some 10
weeks later. The trial court forfeited -

" ‘the vehicle. The owner appealed,
- contending that by delaying 10

weeks before filing the complaint,

- the state had not beenin compliance

with section 20-2-93(c) of Alabama
statutes, which requires that forfei-
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ture proceedings be instituted

"promptly.” The appea]s court -
reversed the tnal court. It held that

. the state "... did not meet the prompt- |

ness reqmr,ement of section 20-2-

-93(c) and thereby deprived the owner

of due process of law." The appeals
court further noted that the record did

not reflect any reason why the forfei-

ture proceeding could not have been

- instituted immediately after the

rselzure

: ALABAMA-——ExcluSlonary Rule
- Not Applicable in le Forfexture

McNeese v. State, No. 2900555,
Ct. Civ. App. Ala. (1/3/92). The trial.

court forfeited the arrested defen- -

dant’s vehicle and $200 seized from

~ the defendant’s home during execu-

tion of a search warrant. The only
connection of the vehicle to drug

violations was the defendant’s state- -

ment to arresting officers that he had -
used the vehicle to pick up mari-
juana. On appeal, the defendant con-

tended that Hamletv. State, 674 So.

2d 951 (Ala. Crim. Appeal 1990) re- -
quires that statements made to of-
ficers as part of cooperation in a
criminal case be excluded, The ap-

peals court affirmed the forfeiture. It

157



held that Hamlet applies to such state-

ments made in criminal cases but not

to incriminating statements related to
civil forfeitures. The exclusionary
' rule, therefore, should not be applied
in civil actions. Such incriminating
statements are admissible as declara-
tions against interest in civil actions
and are not confessions in criminal
prosecutions.

- ALABAMA—Search of Person
During Search Warrant Execution

Humphrey v. State, No. 2910003,
Ct. Civ. App. Ala. (2/21/92). While
executing a search warrant, officers
knocked and, receiving no answer at
- aresidence, forcibly entered. The of-.

ficers saw two people running out the
back door of the residence and fol-
lowed them to the back yard. While
performing a pat-down search for
weapons on three people standing in
the yard, the officers observed a
-Jump in the defendant’s pocket and
ordered that the object be removed.
- The object was a plastic sandwich
bag containing a small amount of
‘marijuana. Also found on the defen-
dant were an operable beeper and
$1,287 incash. The defendant was
arrested, and the money was confis-
cated. The trial court granted the-
state’s currency petition, which al-
leged that the money had been used,
or was intended to be used, to facil-
itate a violation involving controlled
substances.

On appeal, the defendant con-
tended that the money should not
have been forfeited because it had
been confiscated during an unlawful
search; a search of a person during ex-
ecution of a search warrant must be
based on probable cause to believe

IS
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that the person is a partici-pant in
criminal activity. The defendant fur-
ther argued that mere presence in the

back yard did not constitute probable -

cause for a pat-down search.

. The appeals court affirmed the for-

feiture. Itheld that although a search

warrant for premises does not permit
searches of individuals who are not -

-reasonably believed to be associated

with the premises, it is well estab-
lished that corroboration can be
enough to show probable cause under
the totality of the circumstances. The
court noted that in this case a search-
warrant was being executed on prem-
ises being used for the manufacture
of crack cocaine, and that mate-rials -
found on the premises confirmed that
it was being so used. These facts and
the occupants’ attempt to escape the
premises were sufficient probable
cause to justify the search of the in-
dividuals found in the back yard of

~ the residence. Hence, the trial court

was justified in its finding of probable

cause, and its forfeiture of the money -

was not improper.

ARIZONA—Double Jeopardy/

, Collateral Estoppel

- Fitzgerald v. Superior Court of

Arizona, 110 Ariz. Adv. Rep. 80, Ct.
App. Ariz. (4/14/92). In this unusual -
- case, the defendant asked for a "spe-
" cial action review" of the trial court’s

denial of his motion which sought
dismissal of four criminal drug and

weapons charges because of the prin- -
- ciples of double jeopardy and col-
- lateral estoppel. Under Arizona pro-

cedure, a special action reviewds -
appropriate when a criminal defen-
dant, prior to prosecution, raises an

issue about whether that prosecution

will violate his constitutional protec-
tion against double jeopardy.

After execution of a search war-

" rant at the defendant’s home, the
‘state initiated a forfeiture action
~ against various items. In the unsuc-

cessful forfeiture action, the trial

court reached four factual con-
clusions. Subsequently, the state
brought a criminal action against the
defendant based partly on evidence
gathered during execution of the
search warrant. In the criminal ac-
tion, two of the state’s four allega-
tions were factually identical to two
of the factual conclusions reached by

 the trial court in the forfeiture action.
‘In the special action review, the

defendant contended that the prin- -
ciples of double jéopardy and col-
lateral estoppel precluded the state s
reliance on evidence already adjudl-
cated in the forfeiture action. '

- The appeals court held that the - . |
~ claim of double jeopardy was inap-
plicable because the forfeiture action

had not constituted a "prosecution” in
the constitutional sense of double jeo-
pardy jurispmdence. Its decision on
the other principle was different. The
defendant contended that even if the

.attempted criminal prosecution did

not constitute double jeopardy, the
state was collaterally estopped from

~ bringing criminal charges based on

the same facts litigated in the forfei-
ture proceedings. The appeals court
wrote that "collateral estoppel” can
be generally stated as follows: "When
an issue of ultimate fact has once
been determined by a valid and final
judgement, that issue cannot again
be litigated between the same parties

in any future law suit.” It noted that
it had previously recognized that . 1




common law collateral estoppel may
ow from a civil case to a criminal
prosecution when four elements are

present: (1) same parties in both ac-

tioxs; (2) the party against whom the
earlier decision is asserted had a full
and fair opportunity to litigate the
issue; (3) the same issue of ultimate
fact is to be litigated; and (4) the pre-
vious judgment is valid and final.
The court concluded that two of the

- four allegations in the criminal action

had been previously litigated in the
civil forfeiture action. Hence, col-
lateral estoppel was applicable and
the state was precluded from again
charging those violations. .

Editor’s Note: In view of this
decision, Arizona authorities would
be well advised to proceed with care
in forfeiture actions that precede
criminal prosecutions.

ARIZONA—Vehicle Used as Col-

lateral for Drug Debt Is Forfeitable

In the Matter of 1986 Chevrolet

Corvette, 109 Ariz. Adv. Rep. 95, Ct.

App. Ariz, (3/31/91). The claimant/
defendant was arrested in December
1990 while hauling 400 pounds of
marijuana in a van. He was hauling
the marijuana for the source of sup-
ply, who owned it. About six weeks
later, in January 1991, the claimant/
defendant purchased a 1986 Corvette,

~ In April 1991, after being threatened

by the source who was seekng
$18,000 to replace the lost marijuana,
the claimant/defendant surrendered
the Corvette to the source. In May
1991, the claimant/ defendant report- -
ed the arrangement involving the Cor-
vette to authorities, who then seized

.the Corvette from the source of supply.
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Two weeks after the seizure, the
state instituted fotfeiture proceedings
against the Corvette and furnished
notice to both the claimant/defendant
and the source of supply. The trial
court found in favor of the claimant/

- defendant. It held that the state had

not shown probable cause for the for-
feiture. The state appealed, contend-
ing that the trial court had misinter-
preted the relevant law and had
incorrectly applied the law to the
facts of the case.

The appeals court agreed with the'
state and reversed the trial court. It

noted that the claimant had acknow-

ledged transporting the marijuana
and that the Corvette constituted pay-
ment for the lost marijuana. The
court agreed with the state’s argu-
ment during the appeal that even
though the marijuana was transported
in another vehicle, the use of the Cor-
vette to satisfy the drug debt facil-
itated the commission of the drug
crime. It noted that this theory is con-
sistent with Federal forfeiture cases
that interpret facilitation clauses
broadly. The court concluded by stat-

ing, "[TThe State showed reasonable -

grounds for its belief that the connec-
tion between the vehicle and the
criminal offense was more than in-
cidental or fortuitous because the

vehicle was used in some manner or

part to satisfy a drug debt that was
the direct result of the criminal ac-
tivity."

ARIZONA—Actual Ownershlp In-
terest Required

InRe: One 1983 Toyota v. Valen-

tine, 814 P.2d 356, Ct. App. Ariz.
(1991). In trial court the state alleged
that a vehicle had been used in "rack-

eteering violations" when it was used
to transport cash skimmed from a bar
10 the claimant’s residence. The
court ruled that the vehicle was sub-
Ject to forfeiture. It found that al-

- though the mother was the registered

owner of the vehicle, the "true
owner" at the time of the forfeiture
was the daughter, the personin-
volved in the skimming violation.
The court noted that the daughter had
continuous domination over the -
vehicle, that she had stated that she
was the owner of the vehicle, and .

- that she had paid no consideration

when she transferred ownership to

‘her mother. On appeal, the mother
“claimed that she was an innocent -

owner who had allowed her daughter -
to use the vehicle. The appeals court
reversed the forfeiture. It apparently
relied on the fact that the vehicle was -
registered to the mother and that the
mother paid the insurance and used
the vehicle during the winter while
she was in Arizona. The court noted
that it did not regard the transfer of
the vehicle from the daughter to the -

‘mother as a sham. Because the

mother had no knowledge of her
daughter’s use of the vehicle in viola- -

 tion of the law, she was entitled to

protection as an innocent owner.

CALIFORNIA—Civil Nature of
Forfeiture Excludes Ex Post Facto

Claim

People v. Real Property Located
at 25651 Minoa Dr., No. G010170,
Ct. App. Calif. (1/13/92). After pur-
chasing cocaine from the defendant’s
residence, officers executed a search
warrant and seized approximately 20
ounces of cocaine in three different
locations throughout the house. The




defendant told the arresting officer
- that he conducted all his narcotics
* business at his desk in a spare bed-
room, which he used as an office,
~and that he had been selling cocaine
~for about two years. The state filed a
forfeiture action against the residence
and also filed a lis pendens on the
property. The trial court forfeited the
- residence, citing California section
11470(g), which took effect on
January 1, 1989.

On appeal, the defendant con-
“tended that the bulk of the violations
that justified the forfeiture had taken
place before January 1, 1989, and
- that the previous statute would not
have allowed the forfeiture. The ap-

peals court affirmed the forfeiture, It

“held that the ex post facto prohibition
cited by the defendant does not apply
to civil forfeiture proceedings but
only to criminal statutes. In so hold-

~ ing, the court reviewed Federal cases

that had reached a similar result but

had also highlighted that because for- .

feiture is a civil action, it carries with
it "the spectre of discoveries, battles,
- depositions, and demurs....[P]rose-
cutors’ offices should be aware that

the forfeiture statutes open up a veri-
table Pandora’s box of discovery, in

which their investigators, their con-

fidential information, and their very -

~ files may be fair game."

The appcals court concluded that

 the forfeiture of the residence was
supported by substantial evidence.
Although a single isolated instance
of criminal conduct would not result

in forfeiture, the facts revealed that

- the residence had been used to aid an

ongoing business of illicit drug sales.
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FLORIDA—Filing RICO Com-
plaint Allows Escrow of Property
Income

State v. Ruth, Case No. 91-01973,

Ct. App. Fla. 2nd Dist. (3/13/92). On

April 13, 1990, the state filed RICO

.. “charges against the defendants’ prop-

erty pursuant to section 895.05(12)
of the Florida statutes (1989). On

- October 3, 1990, the state filed a civil

RICO complaint seeking forfeiture of
the defendants’ property under chap-

- ter 895 of Florida statates. The state

alleged that the defendants had ac-

quired the property from the proceeds -

of an illegal drug trafficking enter-
prise and also had used the property-

- to further the activities of the illegal

enterprise. OnMay 7, 1991, the state
filed a motion to escrow the income
from the property to protect it from -
dissipation pending final determina-
tion of the forfeiture action. The trial
court denied the state’s motion. It
found that section 895.07(9) clearly
prohibited such an order.

The state appealed the denial, con-

| tending that section 895.07(9) applies
- only to.a RICO lien notice. It argued

that the broader provisions of section
895.05(5), which controls after a -
RICO complaint has been filed, allow
the escrow of property income. The

appeals court agreed with the state. Tt

held that the trial court should have
granted the escrow motion under sec-
tion 895.05(5), which is applicable
after a RICO complaint is filed.

FLORIDAé-Airport Currency

- Seizure Clear and Convincing

Evidence

Fletcher v, Metro Dade Police

Department, Case No. 902271, Ct.

 App. Fla. 3rd Dist. (1/14/92). After
- the claimant arrived at the Miami air-

port on a flight from Atlanta, $80,000

. in cash was found in her carry-on

bag. The claimant had furnished
valid identification and her airline
ticket and had consented to & police
search of her bag .Officers seized
the money and removed it to another
location, where a drug detection dog
alerted to traces of narcotics on it.
'The money was then seized for
forfexture

At the forfexture hearmg, the
claimant asserted that the money. was
intended to be used to purchase video
games for a social club in North
Carolina owned by a man named

- Fletcher. However, Fletcher’s :
- mother testified that she had given
“her son $25,000 of the $80,000 for

the purchase of lighting equipment

 for her night club, also located in -

North Carolina. Investigationin
North Carolina revealed that the

son’s portion of the money had come:-.. -

from narcotics transactions in North

- Carolina. After the oral arguments in

the forfeiture case, the Supreme
Court of Florida rendered its decision
in Department of Law Enforcement ..

" v. Real Property, 588 So.2d 957

(Fla. 1991) that for forfeiture to be

- justified, the evidence must be "clear .

and convincing that the property was
being used in furtherance of a '
criminal enterprise.” The parhes in
the forfeiture case were asked to sub-
mit briefs dxscussmg the impact of
the Florida Supreme Court decision
on the case. In the end, the trial court -
forfeited all of the seized money.’
Thé appeals court affirmed the for-
feiture of $55,000 of the seized =~
$80,000 but held that there was not ’




)

/
A

g sufficient "clear and convincing"

vidence that the $25,000 that
Fletcher’s mother contended be-
longed to her was subject to forfei-

ture. A dissenting judge concluded '

that none of the seized money met
the "clear and convincing" test be-
cause the drug investigation involv-
ing Fletcher had taken place 15
months before the money was seized
and because someone else had been

- convicted of drug trafficking while
Fletcher had not been charged with
any wrongdoing.

GEORGIA—Aborted Plea Agree-
ment Does Not Affect Forfeiture

: Sartin v. State, No. A91A1369,

- Ct. App. Ga. (10/23/91). After the
defendant’s arrest for cocaine offen-
ses, law enforcement authorities in-
duced him to assist in their effotts to
hpprehend a major drug trafficker.
As a result of the defendant’s coop-
eration in this ultimately successful
endeavor, his counsel and a prose-
cutor agreed to recommend to the
trial court that a nolle prosequi be
entered on two more serious charges
and that a guilty plea on a possession
charge result in a probated sentence,

The trial court refused to consider the

proposed plea agreement and pro- -
ceeded with the trial. The defendant
was convicted and the state obtained
civil forfeiture of a truck and $423
seized from the defendant at the time
of his arrest.

, On appeal, the defendant con-
tended that the trial court had erred in
rejecting the plea bargain, The ap-
peals court affirmed the conviction
and the forfeiture. It held that it is
well established that a trial court is
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not requlred to accept a guﬂty plea or

‘aplea agreement

' GEORGIA—Thirty-Day Time to

Answer Mandatory .
Hubbard v. State, No. A91A0915

Ct. App. Ga. (9/3/91) The trial court .

forfeited the defendants’ vehicle,
which had been used to transport a-

controlled substance. During the for- '

feiture action, notice was served on
the parties to answer the forfeiture

. petition. The defendants filed an

answer on the 32nd day, seeking to
intervene in the action. With the con-
sent of the state and the defendants, a

- bank lienholder also intervened in

the action. The state moved to strike
the defendants’ answer onthe
grounds that it had not been filed

-within the 30-day limit allowed for

filing a petition, and the court
granted the monon

On appeal, the defendants con—

tended that their late answer slf} uld

have been allowed because the ‘hen—
holder had filed its claim even jater
but the state had waived that tardi-
ness. The appeals court affirmed the
forfeiture, Itheld that the 30-day
time limit is mandatory and noted -
that the defendants had been properly
served and had given no reason for
failing to meet the 30-day require-
ment. The court further noted that the

defendants, as well as the state, had

consented to the waiver granted the
lienholder bank.

IDAHO—Traffic Stop/Dog Alert/
Burden of Proof

Idaho Départment of Law Enforce-

ment v. $34,000, No. 18983, Ct. App.

R

Idaho (12/11/91). An Idaho State
Police officer stopped the claimant
for speeding in a car rented by an ab-
sent third party. The claimant could
not produce a driver’s license or

other identification‘but did produce a.

rental agreement indicating that
neither he nor his girlfriend was

authorized to drive the car. The of- -

ficer then asked for and was given
permission to search the car. The of-

ficer called for a K-9 unit to assistin

the search. When the detection dog
arrived, the claimant withdrew his
permission for the search. The of-
ficerthen recexved information, Via

 his radio, that the claimant’s driver’s

license had been suspendedin
Arizona. The claimant was then ar-
rested for driving without privileges

~ and was placed in a police car. Be-

canse the girlfriend was not author-
ized to drive the rental car, officérs

“decided to impound it. While the
~ car’s tfunk was being inventoried,
the dog jumped in the trunk and -

alerted on a briefcase and a nylon '
bag. Without disturbing the items,
‘the dog was removed, the trunk was

- closed, and the car was driven to the

sheriff’s office. ‘A warrant to search
the car for controlled substances and

“other iters was obtained, and-

$34,000 was found in the briefcase.

- ‘When an officer opened the nylon

/bag he rioted a mild scent of -
’marljuana, but a search produced no
drugs. Nine days after the watrant
was executed, the money was-
divided into four groups and place in

- four separate locations in an office,

and a detector dog alerted on the

money in all four locations. On the -

basis of these facts, the trial court -
granted forfeiture of the money.

a5
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The claimant appealed. He con-
tended that (1) the money had been
seized illegally because the inventory
search was merely a pretext for open-
ing the trunk when the dog was
present; (2) the court’s standard of

- proof should have been reasonable

doubt rather than preponderance of
evidence; (3) an officer should not
have rendered an opinion that the -
money had been used in drug traffick-
ing; (4) the court-had erred in deter-
mining his gross income; and (5) the
courthad erred in considering a pre-
vious marijuana charge from Arizona.

The appeals court affirmed the for-

feiture, Regarding the defendant’s
five contentions it held that (1) im-
pounding the car had been proper
and was a valid caretaking function
of the police; (2) the trial court had

- properly applied the preponderance
-of evidence standard; (3) the officer

had properly testified as an expert on
the practices of drug violators; (4)
the trial court as factfinder had
properly determined the defendant’s
income; and (5) the information-

regarding a prior marijuana offense

had also been obtained from the

defendant himself. The appeals court

concluded that the facts and cir-

cumstances of the case, together with

the defendant’s failure to support his
various assertions, provided suffi-
cient basis for forfeiture.

ILLINOIS—Traffic Stop/Dog
Alert/Forfeitable Presumption

State v. $14,000 U.S. Currency,
No,5-91-0034, App. Ct. Tll. 5th Dist.
(4/13/92). When the claimant was
stopped for speeding in Illinois, he
produced a Texas driver’s license
and was told he would receive a writ-

PRI
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ten warning. A computer check
revealed that the claimant also'had an
Tllinois driver’s license which had

- been suspended. Subsequently

another officer arrived on the scene
with his K-9 partner. The claimant
was asked to sign a consent form to
search, which he did. The search

revealed packages in the left and right

wheel wells of the vehicle and also in
a suitcase. The three packages con-
tained $14,000 in $20 bills. The detec-
tor dog alerted on the money, but no
contraband, drugs, or paraphernalia
were found. The claimant was taken
into custody and charged with driving
with a suspended license. A lab
analysis revealed trace amounts of
cocaine on the money. ‘

The state filed a forfeiture com-
plaint. - At the hearing, the defense
rested without introducing any
evidence. An officer testified at the
hearing that the claimant had told
him two men he did not know had
paid him $1,000 to transport the

- money to Houston and that he

thought the money was dirty. The
trial court ruled that althou gh the
statutory presumption of forfeit-
ability did not apply, the totality of
the evidence was sufficient to war-
rant forfeiture. ‘The claimant ap-
pealed, contending that because the

trial court had ruled that the presump-
- tion was inapplicable, the state had

not met its burden to demonstrate by
preponderance of the evidence that
the money was forfeitable. -

 The appeals court affirmed the for-
feiture. It first held that the issue of

statutory presumption was a question

of law and that the statutory presump-

tion of forfeitability was applicable.

Then, basing its decision on the trace
i

b
A\

- whelmingly disproportionate to the

amounts of cocaine on the money

-and the inadequacy of the claimant’s
- explanation forthe money, the court

concluded the explanation not only

" did not provide an arguably innocent
- reason for the presence of the money,

but it militated in favor of the
presumption. . :

ILLINOIS—Double Jeopary/
‘Severity of Forfeiture Penalty

State v. 1988 Mercury Cougar,
587 N.E.2d 595, App. Ct. Il (2/6/92).
Following the defendant’s arrest for  «
unlawful possession of a controlled
substance, the state obtained a sum- -
mary judgment of forfeiture based on
a complaint alleging that a quantity of

“cocaine had been seized from his

automobile in a lawful search. The
defendant appealed. The only issue

on appeal was whether a civil sanc-

tion requiring forfeiture of the vehicle .

~was so excessive as to constitute a

second punishment for the same
criminal conduct, in violation of the
double jeopardy clause. The defen-
dant contended that the case fel}
within the scope of U.S. v. Halper,
490 U.S. 435, 109 S. Court 1892
(1989), in which the U.S, Supreme
Court held that "Under the double
jeopardy clause a defendant who al-
ready has been punished in a criminal

- prosecution may not be subjected to

an additional civil sanction to the ex-
tent that the second sanction may not
fairly be characterized as remedial,

“but only as a deterrent or retribution.” -

The appeals court affirmed the for-
feiture. It held that Halper did not
apply because the forfeiture of the
defendant’s vehicle was not "over-

damages he has caused." Moreover,




_unlike in the Halper case, the forfei-
re served the purpose of removing
the instrument of the crime, rather
than merely imposing a monetary
sanction on the party responsible for
the criminal conduct.

IOWA—Reiatioh Back/Creditor ‘
Not Superior

In the Matter of Property Seized
from Keith Joseph Wagner, No. 82/
91-17, Sup. Ct. Iowa (3/18/92). On
January 7, 1990, a man was arrested
for drug dealing and currency was
seized from him. On January 31,
1990, before the state initiated forfei-
ture against the seized money, the
man’s wife caused execution and gar-
nishment to be served on the police
department that was holding the mon-

ey. OnMarch 9, 1990, the state com--

menced a forfeiture proceeding. At
he proceeding the wife claimed that
she had perfected a lien on the curren-
cy by her garnishment prior to the
state’s initiation of the proceeding.

The trial court agreed and ordered the

state to give the money to the wife.

The state appealed. It argued that
the state’s interest in the money
vested on the date of seizure; hence,
the wife’s garnishment had no effect
on the forfeiture. The Supreme
Court of Iowa agreed with the state,
and reversed the trial court’s deci-
sion. It held that the applicable ITowa
statute, section 809.6, was intended
- to exclude new claims to seized
property after the seizure. The court
reviewed the doctrine of "relation
back," which is codified under
Federal procedure and case authority,
and concluded that the title to seized
.derivative contraband relates back
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~ and vests in the state at the time of

seizure.

IOWA—Conspiracy/Burden of
Proof '

State v. Property Seized from
Rios, No. 1-376 / 90-999, Ct. App.
Towa (10/29/91). During -an under-
cover drug investigation, a drug
violator told officers that a man was
selling drugs at a local motel. The of-
ficers executed a search warrant at-

‘the motel. They found no drugs but

did seize $2,311 from the defendant.
A later search of the defendant’s
residence, conducted with his con-

sent, resulted in seizure of weapons,

ammunition, $6,880, an Ohaus scale,
a smaller scale, plastic sandwich
bags, and a straw. The trial court
granted forfeiture of the seized
weapons, ammunition, and cash.

On appeal, the defendant con-
tended that because he had not been
convicted or charged with any drug-
related crime, and because no illegal
substances had been found during the
searches, there was no substantial
evidence to justify the forfeiture. The
appeals court affirmed the forfeiture.
It held that, under Iowa law, forfei-
ture is not dependent on a prosecution
or conviction of a criminal offense,
Rather forfeiture must be based on a
substantial connection between the
property and a crime. The court
agreed with the trial court that there,
was substantial evidence of a con-
spiracy to deal in drugs between the

- defendant and the informant, - It noted

that the informant had gone to the
defendant’s residence during a prior
drug purchase and that scales and
weapons were associated with drug
dealing. Hence, the state had estab-

lished that the items seized from the
defendant had a substantial connec-

tion to illicit drug traffic.

IOWA—Traffic Stop Not Substan- ;
tial Basis for Forfelture T

In Re: Proﬂ;erty Seized from //, 2
Daniels, No. 418:90-1729, Sup. Ct.
Towa (12/24/91). Police officers
stopped a man for driving faster than
100 mph in a 55 mph zone. As they
watched the man search for his
driver’s license, one officer saw a
large amount of cash inside the
man'’s wallet. In response to ques-
tions about the large amount of cash,
the man stated that he had no know-
ledge about the money and that he
was not its owner. The officers also
found $5,150 in a wallet hidden
under a front seat armrest, and a
small amount of marijuana elsewhere -

-in the car, Subsequently, a drug

detector dog alerted on the cash.

Durihg proceedings to forfeit the
cash, the state contended that the

money had been obtained from an il-

legal sale of controlled substances or
was intended to be used to purchase,

a controlled substance. The claimant -
stated that the money was his and his
girlfriend’s life savings, accumulated
from lifetime employment, and that
the police testimony about the arrest
and discovery of the cash was not

true. The trial court determined that

" the defendant and his girlfriend were

not credible and forfeited the money.

The Supreme Court of Iowa
reversed the forfeiture. It held that
the state had not met its burden of
proving, by a preponderance of
evidence, that the money was subject

to forfeiture. The court ~concluded




" that the small amount of marijuana
~-and the dog’s detection of the odor of
a controlled substance did not con-
stitute substantial evidence connect-

ing the money with drug dealing. Tt
noted that the trial court’s determina--

tion that the claimant’s testimony
was not credible did not render the
evidence of the drug connection sub-
stantial.

KENTUCKY—Forfeiture Hearing
Required

Hughes W Co‘mmonwealth,y No.91- -

CA-000083-MR, Ct. App. Ky. <&
(1/10/92). The defendant was con-
victed of various drug offenses, and
$441 seized from him at the time of
his arrest was forfeited by the court
hearing the criminal offense. The
defendant appealed various aspects
of his criminal conviction. He also

* contended on appeal that the money
had been forfeited improperly.

The appeals court affirmed the

criminal convictions but reversedthe

forfeiture. It noted that the only dis-
cussion of the forfeiture by the trial
court had occurred during the defen-
dant’s sentencing hearing; the trial
court had not conducted a separate
ancillary hearing to forfeit the proper-
ty. The state admitted on appeal that
there had been no formal hearing but
argued that the defendant’s failure to
object to the forfeiture order or to fur-
nish any defense should preclude his
right to any such hearing. The ap-
peals court concluded that the defen-
dant was entitled to an evidentiary
hearing. Because the trial court had
not provided such a hearing, the for-
feiture must be reversed. -
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LOUISIANA—Bond Required to

~ Contest Forfeiture

State v. Property Seized from
Oliver Alfred Walker, No. CA 90
2303, Ct. App. La. (3/6/92). While
executing a search warrant at the
defendant’s residence, officers seized
quantities of various illegal drugs,
drug paraphernalia, and $3,491 in
cash. Most of the money was found
in two bundles, one containing
$1,000 and the other $2,000. The
state instituted forfeiture proceedings
against the seized money, and an at-

torney filed a claim asserting aninter-

est of $3,000 for attorney’s fees
owed him by one of the residents of
the searched premises. As part of his
answer to the state’s petition for for-
feiture, the attorney included an affi-
davit for surety and affidavits by the
parties involved, and the state filed
various motions concerning the
surety and affidavits. The frial court
ruled that the surety furnished by the
attorney was sufficient and ordered
the $3,000 returned to the attorney as
attorney’s fees: The state appealed.

. It contended that the attorney had nog

filed a 10-percent-of-value bond, as
required in such cases by the-
Louisiana statutes.

The appeals court reversed the -

(¢ trial court. It held that the attorney
* had not filed the required bond with

his answer. The court noted that al-
though the attorney had filed an af-
fidavit for surety signed by a third

party, the affidavit was merely a

statement attesting to the solvency of

 the third party; further none ofthe

documents related to the requirement
of the 10-percent bond. The court
concluded by stating that the lan-
guage of the Louisiana statute (LSA-

-R.$.40:2612 E) is mandatory. Be-

cause the attorney had not included.
the required bond with his answer,
the trial court judgment mustbe
reversed for further proceedings.

MARYLAND—Delay/Procedural
Defects

State v. Walls, 600 A.2d 1165, Ct.
Spec. App. Md. (2/3/92). County
police officers arrested the defendant
and seized $1,680 from him. Ina
nonjury trial, the defendant was
found guilty of conspiracy to violate

- controlled substances laws. The trial

judge specifically noted and credited
a witness who testified she had paid
the defendant $3,680 for a pool table
the day before he was arrested. The
Court of Special Appeals noted that
what had been a simple and uncom-
plicated criminal case then became

"a nightmare of procedural missteps
and errors by everyone involved."

'The errors included the county offi-

cials failing to file a forfeiture peti-
tion within the required 90 days of

the final disposition of the criminal
proceedings; the defendant filing a
petition for return of his money with
the court that heard his criminal case;
the county releasing the money to
Federal authorities for forfeiture after
the defendant filed his petition for
return of the money with the court
that heard the criminal case; the court
that heard the criminal case attempt-
ing to assume jurisdiction over the

 forfeiture matter; and the county -

filing its brieflate in the appeal with
no certificate of service or appendix
and no page citations.

It is difficult to determine from
this lengthy opinion the exact final

~result. Tt appears that the case was -




L

__ remanded to allow the defendant to
ile the propert civil action to obtain
the return of the seized money.

Edttor”s Note: This case should
~be requlted reading for Maryland
prosecutors on how not to proceed
with forfeiture actions—or inactions.

MARYLAND——Proximity
"Presumption/Rebuttal
 $3,417.46 U.S. Money, et al. v.
Kinnamon, Ct. App. Md. (4/8/92).
‘While executing a search warrant at
~ the defendant’s residence, police of-
ficers seized two bags of cocaine,
sealable plastic bags, crack cocaine,
$3,307.36, and four Social Security

checks totaling $776. The defendant, = .

. who was mentally retarded, had pre-
viously been involved in drug of-
fenses. The trial court forfeited all

o the seized money except $1,000. In
'.excluding the $1,000, the judge
stated, "1...believe that at least the
balance of that was basically money

" she had socked away from Social

Security and wasn’t doing anything

other than rotting away in her purse.”

On appeal, the circuit court held

that all the money seized from the
defendant was subject to forfeiture.
On further appeal, the Maryland
Court of Appeals reversed the circuit
.court and affirmed the trial court’s
decision that $1,000 was not subject
to forfeiture because the trial judge
believed it represented Social
Security income. The Court of Ap-
peals noted that this determination

- was basically a factual one to be
made by the trial court. There was
ro indication that the trial courts had
been incorrect in holding that the

;.defendant had rebutted the statutory
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presumption of forfeitability by estab-

lishing that the funds were Social
Security income.

MARYLAND—Discretion Is Ex-
ecutive, Not Judicial, Function

State v. One 1989 Harley-David-
son Motorcycle, 601 A.2d 1119, Ct.
Spec. App. Md. (2/26/92). The -
defendant was arrested after 22
grams of marijuana were seized from
his jacket pocket when he alighted
from his motorcycle. The state filed
a complaint for forfeiture, and proper
procedures for notification, posting,
and publishing were followed. At
the conclusion of the forfeiture hear-
ing, the trial court denied forfeiture
and returned the motorcycle to the
defendant. In so ruling, the court
stated, "'I believe that the court does
have discretion to review all of the
circumstances of the seizure of this
motorcycle and to determine the
propriety of the forfeiture." The trial
court also examined the "standards
for seizure" codified at section 297(i)
of the Maryland statutes.

- The state appealéd the denial of

forfeiture, and the Maryland Court of

Special Appeals reversed the trial
court’s decision. Itheld that the
"standards for seizure" in section
297(i) are guidelines for the seizing
authority in deciding whether to
recommend forfeiture to the con-
cerned prosecutor, not guidelines for
a judge in the forfeiture proceeding.
Hence, "For the trial court to con-
sider and apply the standards for
seizure that the legislature intended
for the benefit of the executive
branch and then exercise discretion
to deny forfeiture was erroneous."

MICHIGAN—Counties Fighting

Over Jurisdiction

State v. Suitcases and Miscel-
laneous Items, No. 125292, Ct. App.
Mich. (2/18/92). Chesterfield
Township police arrested two men
and seized as the forfeitable proceeds

~ of criminal narcotics activity more

than $500,000 in cash, gold coins,

~ and jewelry. The Township then

secured an order from the Macomb
County Circuit Court preserving the
possession of the property until all
claims were adjudicated. Subse-
quently, the prosecutor for neighbor-

ing Oakland County, where the bulk

of the claims were located, filed a.

_motion in the Macomb County Cir-
. cuit Court to set aside the order
~ preserving the possessxon in Chester-

field Township. 'I"nat motion was
denied. The Oaklamd County prose-
cutor also filed a forfeltmre action
against the propert;y in Oakland
County. Chesterfigld County, in

~ turn, filed a motio,ﬁ in the Oakland

County case arguing that Oakland

- County lacked jurisdictior-over the

items already under the jurisdiction
of the Macomb County court. -

The Court of Appeals of Michigan
was called upon to referee the fight
between the neighboring counties
over these forfeiture spoils. It held
that although both Macomb and Oak- -

‘land County courts may have jurisdic-
. tion over the property, venue is deter-

mined by which seizing agency has
control and custody of the property.

“Because custody was in Chesterfield

Township, venue over the items must
lie in Macomb County. The court
noted that although Oakland County -
had argued that the bulk of the

‘claims were situated in Qakland




County, that county had not con-
vinced the Macomb County Circuit
Court to join the ¢laims or to thange
venue. The court concluded that al-
though it found in Chesterfield Town-
ship’s favor, it rejected the argument
that the seizing agency is the only
party with standing to bring forfei-

- ture proceedings against the proper-
ty. It noted that MSA 14.15(7524)
(1)(b){ii) provides that agencies "sub-
stantially involved in effecting the
forfeiture" are to participate in the
equitable distribution of the forfeited
assets. Because the Oakland County
prosecutor’s office and the entities it
represented were substantially in-
volved, they should participate in the
forfeiture actions.

MINNESOTA~—Seized Curren-
cy/Nexus to Violation ‘

Dakota County Attorney v.
$149,000.00 in U.S. Currency, No.
CX-91-104, Ct. App. Minn. (1/7/92).

Drug task force officers investigating

a controlled substances ring obtained
a search warrant for a storage locker
and seized $149,000 during the
search, A particular defendant was a
target of the investigation, and the of-
ficers had observed the defendant
using the locker, on which a drug
detector dog had alerted. The locker
also contained raoth balls and broken
perfume vials. After the officers
placed the seized currency in a brown
bag, a drug detector dog alerted to it.
 The state instituted forfeiture proceed-
ings against the money. One claim-
ant filed an answer in which he
ctated that he was a polo player and
had sold polo horses, and then had
deposited the proceeds, $149,000, in
the locker. After the filing of various

10
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motions and requests for inter-
rogatories and documents, the trial

" court entered a default judgment of
forfeiture. The claimants appealed.

The appeals court affirmed the for-
feiture. It noted that the money was
subject to forfeiture because it had

‘been seized properly incident to a

lawful search, and it concluded that -
there was a nexus betweenthe
money and the possibility of criminal
activity. The court highlighted that
the money had been discovered in a
locker in which a trained dog smelled
the presence of controlled substances
and that the locker also contained
moth balls and broken perfume vials
intended to cover the odor of drugs.
It held that title vested in the state
when the money was found and that
the prosecution had the benefit of an
evidentiary presumption because
neither claimant had established that
he was the owner or that the money

* had innocent origins. The court also

noted that one claimant had given
conflicting testimony about the date

~-he had placed the money in the locker.

MISSISSIPPI—Traffic Stop/Bur-
den of Proof

Hickmanv. State, No. 90-CA-
0531, Sup. Ct. Miss. (12/4/91). Sub-
sequent to a traffic stop, state troopers
searched the defendant’s vehicle and
seized $16,700 from a suitcase that
also contained three large sealable
plastic bags, two of which contained
marijuana gleanings. Two loaded pis-
tols were also discovered on the front
seat and front floor of the vehicle.

, The state filed a forfeiture action, al-

leging in its complaint that the money,
found close to the controlied sub-

. stance, should be forfeited to the

state. At the forfeiture hearing, both
occupants of the vehicle, according
to the Mississippi Supreme Court,
which later heard the appeal "told
tales that could only raise suspicion.”

didn’t get their stories straight before
they got on the witness stand," and it
forfeited the money.

The supreme court affirmed the
forfeiture. It relied heavily on the tes-
timony of an experienced narcotics

The trial court itself noted that the oc-
- cupants "were liars who simply...

officer who had testified at the forfei-

“ture trial that the materials seized in

the vehicle in close proximity to the
money were materials commonly
used to package marijuana and other
drugs. The supreme court noted that
two of the plastic bags also contained
marijuana gleanings, which certainly
suggested that they may have been
paraphernalia. The supreme court
concluded that the record included
substantial, credible, relevant evi-
dence from which the trial court
could have properly concluded that
the state had met its burden of proof
by a preponderance of the evidence.

MISSISSIPPI—Vehicle Facilitation

Jackson v. State, No. 89-CA-
1189, Sup. Ct. Miss. (12/4/91). Ina
narcotics "sting" operation, arrange-

" ments were made for the defendant

to purchase cocaine from undercover

officers at a particular location. The
defendant drove his 1984 Cadillac to
his nephew’s residence, then bor-

rowed his nephew’s 1978 Pontiac to
drive to the scene of the purchase,

switching cars, it was later revealed,
because he distrusted the drug seller

and thought he saw police in the area. . :

R
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" When the defendant attempted to pur-

ase the planted drugs, he was ar-

rested and $1,087 was seized from his

person, The criminal charges against
the deferdant were eventually dis-

missed but the state obtained forfeiture

of the Cadillac and the money.

On appeal, the defendant con-
tended that the trial court had erred

in its broad interpretation of the for-.

feiture statute. The Mississippi
Supreme Court affirmed the forfei-

ture of the currency but reversed the

forfeiture of the Cadillac. Itheld
- that the defendant had deliberately

not used his own car but had deliber-

ately driven his nephew’s car to the

location of the drug transaction. The

court held that the trial court had
- used an incorrect legal standard in
forfeiting the vehicle and that the

state had not met its burden in estab-

dsMng that the Cadillac had been
sed, or was intended to be used, to
. facilitate a violation.

Editor’s Note: Although it is not
clear from the decision, it appears

that the state could have argued effec-

tively that the defendant substituted

the Pontiac for his Cadillac because

of his suspicions regarding the drug
transaction and the observation of a
police vehicle and that he indeed

proceeded part of the way to the tran-
saction site in the Cadillac and switch-
ed vehicles in order not to subject the

Cadillac to possible forfeiture. Fed-
eral case authority would most likely
have forfeited the Cadillac.

MISSISSIPPI—Traffic Stop/Con-

sent Search/Proximity Presumption

Jones v. State, No. 90-CA-0730,
‘up. Ct. Miss. (12/18/91). A state
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trooper stopped the defehdant for
driving 74 mph in a 65 mph zone.
While writing the citation for speed-

ing, the trooper asked the defendant

if he had ever been arrested. The
defendant said no. The trooper then
received information via his radio
that the defendant had been con-
victed in Texas on two counts of pos-
session of a controlled substance.
The trooper then requested and
received the defendant’s consent to
search his vehicle just as two other
troopers arrived on the scene, and the
two other troopers also heard the

* defendant give oral permission for

the search. The defendant then read
and signed a consent to search form.
A search of the vehicle revealed a
marijuana cigarette on the right front
seat, marijuana residue "on the car-
pet, all over,” in the trunk, and under
the hatchback, and in a piece of lug-
gage, alarge amount of cash with
marijuana residue "ail over it," The
defendant admitted that the mari-
juana cigarette belonged to him, and
he was arrested and read his rights.
He said he did not know to whom the
money belonged.

The state sought forfeiture of the
seized $149,700 on the grounds that
the money had been used, or was in-

*" tended for use, in drug trafficking.

During the forfeiture proceeding, the
defendant’s mother testified that she
had given him the seized currency to
purchase greenhouses.  The frial
court forfeited the money based on
the proximity presumption between
it and the controlled substances. The
defendant appealed, contending that
the search of his vehicle and the sub-
sequent seizure of the money vio-
lated his Fourth Amendment rights,

and that he had not consented to the
search.

The Mississippi Supreme Court
affirmed the forfeiture. It held that
there had been no Fourth Amend-
ment violation because the defen-
dant had voluntarily consented to the
search of his vehicle. It noted that
the "voluntary" nature of the consent
is a question of fact to be determined
from the totality of the circumstan-
ces. It also held that the marijuana
‘and marijuana residue found through-
out the vehicle belonging to the
defendant resulted in the statutory
presumption applicable to currency
found in close proximity to such sub-
stances and that the defendant had
failed to rebut this presumption. Fur-
ther, the court noted that the defen-
dant had admitted that he grew
marijuana in Texas and had pre-
viously been convicted of controlled

“substances violations in Texas.

NEW JERSEY-—Weapon Laws of
Each State Control Travelers

In the Matter of Two Seized
Firearms, 602 A.2d 728, Sup. Ct.
N.J. (3/4/92). State police officers
stopped a van speeding on the New

« Jersey Turnpike and arrested the two

occupants for possession of an 18-
inch machete that was in open view
between the driver’s and passenger
seats of the van. A search of the van

. revealed a loaded 38-caliber hand-

gun in the glove compartment and a
loaded .357 magnum revolver, am-
munition, and a container of mari-
juana behind the driver’s seat.
During state proceedings related to

~ weapons charges, the state was or-
dered to return the two guns to the

. defendant; because the defendant’s

11




 state of residence (Florida) allowed

- possession of such firearms, comity

“compelled the return of the weapons.

The state appealed the order, and
the New Jersey Supreme Court

reversed it for two reasons: (1) even

. if Florida law allowed possession of

‘loaded weapons in a vehicle (which -

apparently it does not), the more
stringent provisions of New Jersey
law apply to all individuals entering
New Jersey; and (2) the defendants
did not comply with the Federal

' statute (18 U.S.C. 926A), whichre-

quires firearms being carried or
transported from state to state to be

unloaded and firearms and ammuni- . -

tion to be not "readily accessible" or

“directly accessible" from the pas-

senger compartment of the vehicle. -
Because the possession of the weap-
ons had been improper under both

" New Jersey and Federal law, the
weapons were forfeited to the state.

NEW JERSEY—Charge Reduc-

tion or Acquittal
State v..One 1 988 Honda Prelude,

No. A-3674-90TS,; Sup. Ct. N.J.
(12/6/91). The defendant stopped

her 1988 Honda and a passenger got

out, went into an alley for a few
seconds and returned to the vehicle.
The defendant then drove through a.
red light, whereupon she was
stopped by officers in a marked
police car who had had the Honda -

under surveillance. As an officer ap- -

proached the vehicle, he observed an
‘object thrown out the driver’s side
‘window. The object was retrieved
and was found to be a clear plastic
~ bag containing cocaine. The defen-

dant and the passenger were arrested -

and the vehicle was seized. '
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The state filed a civil action seek- 't

ing forfeiture of the Honda, and an

* order was issued to the defendant to

show cause why her vehicle should

ot be forfeited. The defendant con-

tended that the forfeiture statute re-
quires that the offenses underlying
the forfelture be indictable offenses,

' because the-charges against her were

not indictable offenses, the vehicle
should not be forfeited. The trial

judge agreed with the defendant and -
declined to forfeit the vehicle.

The kstate appealed. It argued that

forfeiture may be based on illegal

* acts regardless of how those acts are .
- subsequently prosecuted, whether by

indictment or by lesser charges if the
offenses are downgraded. The state

' further argued that even if the of-
fense were downgraded and the
defendant ultimately acquitted, the
vehicle would still be subject tC” 4or-,

ferture

The S .,uperlor Court of New Jer-

sey agreed with the state and ;
reversed the trial court’s de,ci’sion.‘ It

held that the vehicle had been used

to facilitate a crime within the rea-

soning of the statute and recent case
authority. The.court noted thatin a

 civil forfeiture proceeding an inde- -

pendent determination, based on a

preponderance of the evidence, must: d
- be made as to whether the seized -

property was subject to. forfelture

- within the provi-sions of the civil for- »
 feiture statute. The court further
“noted that One 1979 Chevrolet
~ Camero Z-28, 202 N.1. Super., 222
(App. Div. 1985), on which the

defendant had relied, did not repu-

‘diate 1ong standing case law, whrch »
made it clear that the outcome of

criminal proceedmgs did not affect

the validity of civil forfeiture

| proceedings. -

NEW MEXICO—Innocent Co-
Owner Protected

In Re: Forfezzure of Ore. 1 970
Ford Pickup Truck, No. 11,673, Ct.
App. N. Mex. (11/1/91) A truck co-
owned by a mother and her son was’
seized after it was used by the sonin ‘

“viplation of drug laws. The trial
- court ordered the truck forfeited to

the state. On appeal, the state-con- - - |

“tended that the trial court had proper-

ly forfeited the entire truck. The

: ‘mother and son countered that the -

truck should not have been forferted

at all, because one of the owners had. =

not known about or consented to,

“the illegal activity. The appeals

court, after reviewing state cases.
concermng innocent owner s and co-

owner’s interests, re}ected both argu-
‘ments. Rather;it held that the so_n [

 one-half interest should be forfeited.

‘Hence, the case was remanded to the

~ trial court to forfeit the son’s one-

haif interest by using its eqmtable

.powers to ensure that both the state’ s
. andthe mother s 1nterests were "

upheld

OHIO—-Forfelture of Vehlcle as

~ Contraband Requu'es Felony Con- :
»nectlon : :

Statev Lawson, No L 91 225, Ct

 App. Ohio (4/10/92). The defendant
~was arrested for a felony drug abuse

offense; and his 1990 Toyota truck

. was seized as contraband under
~ Ohio statute. Subsequently, the
 defendant withdrew his guilty plea -
" to the felony offense and was

I




sentenced on the basis of a lesser in-

luded mrsdemeanor offense.

At the forfejture hearing some

- months later, the defendant con-
‘tended that his truck was not subject

to forfeiture as contraband because

section RC2933.43 requires a convic-

tion for a felony as a condition prece-
dent to a vehicle being forfeited as
"contraband " The trial court denied
forfertnre

On appeal the state contended
that the trial court had erred, that sec-
tion RC2933.42V does not require a .

~ felony "conviction” but only that the
‘underlying offense be a felony. The
‘appeals court affirmed the denial of

forfeiture, citing a recent case, Ohio
v. Casalicchio, 58 Ohio St. 3d 178

- (1991), in which the Supreme Court -

- of Ohio held that a felony-conviction

is a condition precedent to a vehicle
Qeing forfeited as contraband under

e cited statute.

Editor’s Note: Ohio authorities
continue to lose forfeiture cases be-

_cause of the way "contraband" is
_ defined in the Ohio statutes. Until

they persuade the Ohio legislature to

-amend the statute, they will contmue

to lose such cases.:

OHIO—Forfeiture Declared by

tCnmmal Trial Court

State v. Whrte, No 15272 Ct.

* App. Ohio (4/8/92). After selling :

controiled substances from her:
residence a number of times, the

defendant was arrested and con-
* victed of aggravated trafficking.

The trial court that heard the crim-

‘inal case forfeited her house and the
- money found in the house. On ap-
‘;eal the defendant contended .that ,
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the trial court had erred infordering :

forfeiture of her property as part of
the criminal trial and should have
held a separate evidentiary hearing

~on the forfeiture. During the criminal ,
_trial, the court had stated, "Based on

the evidence I heard, I'm convinced

 that drugs were sold in the house."
The trial court had also asked
defense courisel whether he could

~ provide any evidence in opposition -

~ to the forfeiture and had stated that in

the absence of such evidence, the
court did not intend to hold a sep-
arate forfeiture proceeding. The

‘ defense counsel had not presented
- any evidence to contradict the felony

conviction for aggravated trafficking

or to prove that the house had not
‘been used to facilitate commission of

a felony drug offense. The appeals

court held that, based on whathad

transpired regarding the forfeiture
matter in the criminal trial, the defen-

- danthad waived a separate forfeiture
‘ heanng

Editor’s Note: The decisi()n in
this case appears highly unusual but

, the result is not surprising in view of

the procedural quagrmre contained .

~inthe Ohro statutes.

X

‘OKLAHOMA’-—,‘Unse‘cured E
- Creditors NotProteCted e

In Re: Forfeiture of One 1985

‘Two Door BUW Model 325, 819 ~
P.2d 722, Ct. App. OKla. (10/22/91).
. The defendant drove hisBMW to

‘the front of a residence, entered the
residence, and stole a VCR. Atthe -

time, the defendant was under sur-

veillance by police officers, and he

was subsequently arrested for bur-
glary of the residence. The state ob-

tained forfeiture of the BMW pur- -

_ suantto 21 0.S. Section 1738 (Supp., 3
" 1987). During the forfeiture proceed-

ing, several claimants intervened.
One, who said he had given the

~ defendant money to purchase the car,

claimed a $10,000 interest in the

BMW, another claimed a $7,200 in- -
+ terest for repairs he had made on the

- BMW, and a third claiméd a$2,500

 interest to repay a loan to the defen-

dant to pay attorney’s fees for the

* burglary charge. The vehicle was

titled in Texas, andno lienoren- -
cumbrance was endorsed on the title.
Hence, all the alleged interests in the

" vehicle were based on oral agree-

* ment with the defendant, and none of
~ the liens had been perfected in ac-

‘ cordance with the motor vehrcle laws

of Texas.

On_appeé]; the claimants con-
tended that the trial court had erred

in ordering forfeiture of the BMW
_ without protecting their interests as
_innocent third parties, and that their

interests need not be "perfected” in
order to be protected from forfeiture.
The claimanis argued that their

rights as innocent third parties were

; protected under section 1738 of the

Oklahoma statutes, which specrﬁcal- :
ly protects the rights of a "bona fide

_or mnocent owner, henholder :
- mortgagee, or vendor." The appeals

court observed that the real 1ssue :

- was whether the claimants came -
- within the class of persons whose

nghts are protected by that statute. It
then confirmed the trial court’s posi-

" tion that the claimants were not
“within the class of persons so pro-
- tected. The court noted that creation
- of two of the claims was attempted

after commission of the offense and

- seizure of the BMW. Further, the as-

serted liens or interests had not been
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perfected by endorsement onthe
vehicle title, as requlred by Texas
laws.

PENNSYLVANIA—Facilitation/

Simple Possession Not Sufficient

1977 GMC Pick Up Truck, et al.
v. Commonwealth, No. 1436 C.D.

1991, Comm. Ct. Pa. (4/15/92). The

claimant parked his pick up truck

. and a prostitute gotin. He offered
- the prostitute $50 in return for
sexual services, but she asked for
cocaine instead of money. The
claimant then walked approximately
one-half block to a location where
he purchased cocaine, After the
claimant returned and got into the -

truck, a police officer approached.

~ When the claimant became combat-

ive, dlsorderly, and uncooperatlve,

- he was arrested for disorderly con-
duct. The police officer found the
cocaine in the claimant’s coat pock-
et, then seized the truck and $330
from the claimant’s pants pocket.
The claimant was subsequently
charged with possession of a control-
led substance. The state obtained

“forfeiture of the pickup truck.

On appeal, the claimant raised the
Jissue of whether the commonwealth
had produced sufficient evidence
-that the truck had been used to
facilitate the transportation, sale,
_Teceipt, or possession of cocaine:
The appeals court held that the com-
monwealth had not established that
the truck hiad been used to facilitate
a drug transaction, because the only
transaction involved actually took
place one-half block from the truck.
‘The court noted that the transaction

~ between the claimant and the pros-

titute had not taken place and that an
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intended transaction cannot con-
. stitute a sale or receipt. It then held
. that the truck was not subject to for-

feiture and that the trial court must be
reversed. L
Editor’s Note - This decision
does not explore the issue of the
claimant’s possession of the drugs as
a basis for forfeiture, but it appears
that the appeals court considered

- such simple possession merely in-

cidental on the part of the‘claimant
and, hence, not a sufficient basis for
forfeiture.

PENNSYLVANIA—Real Proper-
ty/ No Redemption or Propor-
tionality -

In Re: King Propemes, No. 304 |

- C.D.'1991, Comm. Ct. Pa. (1/22/92). ’

After an undercover purchase of con-
trolled substances from the defen-
dant’s residence, police officers ex-
ecuted a search warrant and-seized
cocaine and drug-related parapher-
nalia, including a triple beam scale
with white powder residue, from the
house. The trial court ordered forfei-
ture of the defendant’s residence.
The forfeiture order provided:that -
the defendant could redeem his inter-
est in the residence by paymg the

| 'commonwealth $30 000.

The commonwealth appealed
contending that the trial court had -
erred in exercising its equitable
powers by giving the defendant the

‘opportunity to redeem his forfeited

property. The defendant argued that

- forfeiture of his entire residence -

without the redemption would vio-
late his Eighth Amendment protec-
tion against cruel and unusual
punishment. The appeals court .

ported and had been improper.

* Sup. Ct. S.C. (4/13/92). Duringa

~ denied the request and proceeded to

e

- would be needed to abolish the

~requ1re a jury trial in forfeiture
~ cases. The Supreme Court of South
Carolina reversed the trial court’s

property subject to forfeiture is nor- -
.mally used for lawful purposes. The

agreed with the commonwealth, Itaf-
firmed the forfeiture of the residence

but reversed the provision allowing

the defendant to redeem his property.

The court reviewed a number of

Federal and State‘ cases and noted that

entire tracts of real estate had been

~ forfeited when only a portion had

been used in violation of the law. It
ruled that the trial court’s imposition

of proportionality by way of redemp--
tion, owing to the defendant’s al-
leged minor violation, was unsup-

SOUTH CAROLINA——Jury Trial
Required

Attorney General v. 1985 Ford
F0150 Pick Up, et al., No. 23626,

forfeiture hearing againsta -
defendant’s vehicle, the defendant
demanded a jury trial. ‘The judge ‘
forfeit the vehicle. The defendant
appealed. The only issue on appeal

was whether South Carolina statutes

decision: It held that because a
defendant has no right to a remedy
in replevin in a civil forfeiture mat-
ter, a jury frial is required when the -

court held that section 44-53-530(a) 1
of the statutes is unconstitutional to .
the extent that it denies a defen- S 1
dant/owner the right to a jury trial
when the property subject to forfei-
ture usually is used for lawful pur-
poses. The court noted that an -
amendment to the state constitution’
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_right to a jury trial in forfejture
‘rocecdings. : E

- TENNESSEE—Reasonable Notice

to Owners Required

*Brownv. Tennessée Department

* of Safety, No. 01-A-01-9102-CH-

00043, Ct. App. Tenn. Nash. Mid.
(4/1/92), Officers executed a search
warrant at a private residence and
seized small amounts of cocaine and
marijuana, weapons, and $45,986.
The officers arrested Mr. Brown and
advised him of his rights. Brown

claimed that he told the officers that

the seized money belonged to Mr.

~ Jones, who was not at the residence

because he was recovering from an
injury at another location. The of-

ficers sent a notice of seizure form
to Brown by certified mail. Later,

- all charges against Brown were dis-

issed. No charges were ever filed
against Jones, and no attempt was

-made to identify the other residents

of the searched house. The commis-
sioner of safety and the trial court
forfeited the money. Brown and

Jones appealed, contending that they

had not received proper notice of the
seizure. The appeals court affirmed
the denial of Brown’s claim, holding
that because Brown had denied
owning the money, he was not an af-
fected party. However, the court

- reversed the forfeiture order regard-
ing Jones’s possible interest. It held
~ that Jones had not received proper

notice of the proposed forfeiture of
the money and that the involved of-
ficers and prosecutors had not made
reasonable efforts to locate him or
furnish him the required notice.
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- TEXAS—Currency af Airport/
- Profile Stop

- $11,014.00 v. State, No. 01-90-
00676-CV, Ct. App. Tx. Houst. 1st
Dist. (4/16/92). An officer made a
profile stop and seized $11,014 from

‘a man after he arrived at the Hous-

ton airporton a ﬂight from New -
York City. A drug detector dog

alerted on the currency, but no drugs
were seized, and there was no indica-

tion that the man had been involved
in any drug violations. Neverthe-
1ess, the trial court forfeited the

~ money, Later, the Texas Court of

Appeals reversed the forfeiture. Still

-+ later, the Texas Supreme Court
- remanded the case to the appeals

court with instructions to reconsider
its reversal.

Upon remand; the appeals court -
held that there was no direct evi-
dence that the seized money had

" been derived from, or was intended

for use.in, a drug violation. The

~court recognized that the dog alert

and some other circumstances might
constitute some evidence that the
money had been derived from drugs,
but it found the evidence to be fac-
tually insufficient to support the trial
court’s judgment of forfeiture. -

MOreover, the man froni whom
the money had been seized claimed
that the dog had not alerted on the

~ money or on his suitcase, and the of-

ficer admitted that no lab tests had
been performed on the money for- -
residue. The appeals court concluded
by noting that the man had stated that
he had borrowed the money from
relatives to purchase a used van and
the state had offered no evidence to

 the contrary. Therefore, the court

concluded for the second time that

the required link between the money -
and a drug offense was not present.

UTAH—Traffic Stop/Currency
Violation Must Occur in Utah |

~In Re: $102,000 in U.S. Currency,
No. 910063, Sup. Ct. Utah (1/9/92).
During a traffic stop the driver was
found to be driving on a suspended
license. The vehicle was driven to
the sheriff’s substation, where a

' search warrant for the vehicle was:
~ obtained. The search revealed a false
~ gas tank containing $100,900

divided in $5,000 blocks, each
wrapped in brown paper. A drug
detector dog alerted on both the
money and the brown paper. No
controlled substances were found in
the van or on the driver or any of the
passengers. None of the passengers

‘was charged with any offense. One

of the passengers claimed that the

- van belonged to an employee of his,

that the money belonged to him (the

- passenger), and that he had recently.

sold his business for a large sum and
had arranged to have the money
transported to California in the van.
The trial court forfeited the money.

The passenger who claimed to
own the money appealed. The
Supreme Court of Utah reversed the

. forfeiture without reviewing the suf-
ficiency of the evidence for the for-
- feiture. It held that a basic element

of a cause of action for forfeiture was
absent from the case. Utah statute
provides for the forfeiture of curren-
cy only when it is used, or intended -
to be used, to facilitate a violation of

" the Utah Controlled Substances Act.
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