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Office of the Attorney General
Washington, B.¢C. 20530

October 28, 1992

In July, I released a report entitled Combating Violent
Crime: 24 Recommendations to Strengthen Criminal Justice, set-
ting forth a comprehensive strategy for making state criminal
justice systems more effective in achieving their central purpose
-- the protection of our citizens. As I stated then, there is no
better way to reduce crime than to identify, target, and incapa-
citate those hardened criminals who commit staggering numbers of
violent crimes whenever they are on the streets.

Of course, we cannot incapacitate these criminals unless we
build sufficient prison and jail space to house them. Revolving-
door justice resulting from inadequate prison and jail space
breeds disrespect for the law and places our citizens at risk,
unnecessarily, of becoming victims of violent crime.

As part of the preparation of Combating Violent Crime, the
Office of Policy and Communications circulated this report, The
Case for More- Incarceration, as an internal working paper.
Because it discusses in detail the reasoning behind some of the
most important recommendations in Combating Violent Crime, I have
now asked the Office to publish it.

I would like to acknowledge the efforts of Steven R.
Schlesinger and Edward Himmelfarb in preparing this significant
document.

(i arn—

William P. Barr
Attorney General
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Introduction

Ask many politicians, newspaper editors, or criminal justice "experts” about our
- prisons, and you will hear that our problem is that we put too many people in prison. The
truth, however, is to the contrary; we are incarcerating too few criminals, and the public is

suffering as a result.

Every violent criminal who is in prison is a criminal who is not committing other vio-
lent crimes. Too many violent criminals are sentenced to probation with minimal supervi-
sion. Too many violent criminals are sentenced to prison but are released early on parole
or simply to relieve the pressure of prison crowding. None of us is naive enough to think
that these criminals will suddenly become upstanding, law-abiding citizens upon release. And
indeed they do not. Much violent crime is directly attributable to our failure to sentence vio-
lent criminals to prison and our failure to keep them in prison beyond a fraction of their

sentence.

Yes, we would have to build more prisons to implement a policy of more incarcera-
tion. Yes, this would cost money. But it would plainly reduce crime and help to protect the
public -- which is the first responsibility of any government. State and local governments are
spending a growing but still modest portion of their budgets on corrections, and it is time
to consider our priorities. How much does our failure to incarcerate cost our communities
when released offenders commit new crimes? How much does it cost in victims’ medical
expenses and lost wages, in lost opportunities in inner cities, in lost jobs for the community?

How much do government treasuries suffer from the resulting lost tax revenues?

The argument for more incarceration makes three basic points. First, prisons work.
Second, we need more of them. Third, inadequate prison space costs money. Correspond-
ingly, the most common objections to incarceration do not hold up under scrutiny. Prisons
do not create criminals. We are not over-incarcerating. In fact, we could reduce crime by
simply limiting probation and parole -- by putting criminals in prison for a greater portion

of their sentences.

Finally, amid all the concern we hear about high incarceration rates for young black
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men, one critical fact has been neglected: The benefits of increased incarceration would be
enjoyed disproportionately by black Americans living in inner cities, who are victims of vio-

lent crime at far higher rates than whites and persons who live outside the inner cities.




I. Prisons work.

How do we know that prisons work? To begin with, historical figures show that after
incarceration rates have increased, crime rates have moderated. In addition, when convicted
offenders have been placed on probation or released early from prison, many of them have
committed new crimes. One can legitimately debate whether prisons rehabilitate offenders;
one can even debate whether, and how much, prisons deter offenders from committing
crimes. But there is no debate that prisons incapacitate offenders. Unlike probation and
parole, incarceration makes it physically impossible for offenders to victimize the public with

new crimes for as long as they are locked up.

A. Incarceration rates and crime rafes.

In the 1960's violent crimes reported to police more than doubled, but the nation’s
prison population declined by almost 8% from about 213,000 to under 197,000 in 1970.!
If the prison population had simply kept pace with the crime rate during this period, the
population would have been over 495,000 by 1970 -- about 2% times the actual figure.” How
can it be that so few persons were in prison during a period of soaring crime rates? The
answer is that the chances of imprisonment fof serious crimes fell dramatically. At the

beginning of the decade, for every 1,000 adults arrested for a violent crime or burglary,

criminal courts committed 299 offenders to a state prison; by 1970, the rate had dropped to
170.°

Table 1 This drop in

the incarceration rate
was no accident. The

prevailing attitude

among policy-makers
at the time was that
social spending and

not imprisonment was

the answer to crime.




By the 1970's, it had become painfully apparent that the anti-punishment policies of the
1960's had failed. There was a change of direction in criminal justice toward tough law en-
forcement -- arrest, prosecution, and incarceration -- a change that continued through the

1980’s and continues today.

This change was reflected in two different ways.. First, there were more inmates sen-
tenced to prison (traditionally measured by the rate per 100,000 population). In 1960, the
rate of imprisonment (state and federal) per 100,000 was 117. This rate fell during the
1960's, and by 1970 was 96 per 100,000. As a result of the new direction in criminal justice
during the 1970's and 1980’s, the imprisonment rate rose to 134 per 100,000 in 1980 and to
282 per 100,000 in 1990.* (Table 1)

Second, the changed attitude toward
incarceration was reflected in an increase in
the chance of incarceration after arrest. In
an article in Science magazine, a scholarly
journal published by the American Associa-
tion for the Advancement of Science, Pat-
rick A. Langan, a Bureau of Justice Statis-
tics statistician, has shown that the most
important factor in the increased prison
population between 1974 and 1986 was the
greater likelihood that an arrest would
result in a conviction and a sentence to

prison. This factor was far more important

than any increases in crime-prone popula-

tions, increases in reported crime and arrest rates, or increases in drug arrest and

imprisonment rates.’

The increase in incarceration has been accompanied by a significant slowing of the
increase in reported crime and by a decrease in estimates of total crime (reported and

unreported crime combined). Using rates of crime reported to police, measured by the

2




Federal Bureau of Investigation’s Uniform Crime Reports, we see that from 1960 to 1970,
the murder rate per 100,000 Americans rose by 55%, and from 1970 to 1980, it rose by 29%.
From 1980 to 1990, however, it dropped by 8%. From 1960 to 1970, the number of rapes
reported to police per 100,000 Americans increased by 96%, and by 97% from 1970 to 1980.
From 1980 to 1990, the increase was only 12%. The same pattern can be shown for rates
of reported robbery, which increased by 186% from 1960 to 1970 and increased by only 2%
from 1980 to 1990. The FBI's "crime index” offense rate, which includes not only violent
crimes but also burglary, larceny-theft, and motor vehicle theft, has seen an even more pro-
nounced trend. From 1960 to 1970, the crime index rate more than doubled, increasing by
111%; from 1970 to 1980, it rose by 49%; but from 1980 to 1990, it actually declined by
2%. (Table 2)

Table 2

The National Crime Victimization Survey, sponsored by the Bureau of Justice Statis-
tics, estimates total crime against persons age 12 and above -- both reported and unreported
-- based on interviews with a representative sampling of households. In 1973, the first year
in which the survey was taken, there were an estimated 94.7 rapes per 100,000 population.
This rate remained virtually unchanged in 1980 but had dropped by 32% by 1990. Similarly,
there were an estimated 674 robberies per 100,000 population in 1973. By 1980, that rate
had dropped by 3% and by 1990, it had dropped by another 14%. Aggravated assaults,
which occurred with an estimated frequency of 1006.8 per 100,000 population in 1973,
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occurred at an 8% lower rate in 1980. By 1990, the rate had decreased by another 15%.
(Table 3)

Table 3

Imprisonment and prison-construction policies have had a demonstrable effect in indi-
vidual states. In the early 1980’s, the Texas legislature adopted an approach that reduced
the time that prisoners served, in an effort to open up space for the next class of felons. Be-
tween 1980 and 1989, the average prison term served fell from about 55% of the sentence
to about 15% of the sentence, and by 1989 the parole population grew to more than 5 times
its 1980 level. The "expected punishment” -- average time served, reduced by the probabili-
ties of arrest, prosecution, conviction, and sentence to prison -- for serious crimes (murder,
rape, robbery, aggravated assault, burglary, theft) fell 43% in Texas between during the
1980's while it was increasing by about 35% in the nation as a whole, and the rate of these

serious crimes reported in Texas rose by about 29%, while national rates fell by almost 4%.*

In Michigan, when funding for prison construction dried up in the early 1980’s, the
state instituted an early-release program and became one of only two states whose prison
population declined from 1981 to 1984.° Between 1981 and 1986, the rate of violent crimes

reported to police in Michigan rose by 25% at the same time national crime rates were de-




clining. In 1986, however, when Michigan embarked on a major prison-building effort, the

state’s violent-crime rate began to fall and by 1989 had dropped by 12%."°

It strains credulity to believe that the lowered crime rates have been unrelated to the
unprecedented increases in the nation’s incarceration rates, even if there may have been
other causes as well. As Langan put it in his Science article:

Whatever the causes, in 1989 there were an estimated 66,000 fewer rapes,

323,000 fewer robberies, 380,000 fewer assaults, and 3.3 million fewer bur-

glaries attributable to the difference between the crime rates of 1973 versus

those of 1989 [i.e., applying 1973 crime rates to 1989 population]. If only one-

half or even one-fourth of the reductions were the result of rising incarcera-

tion rates, that would still leave prisons responsible for sizable reductions in
: 11
crime.

B. A failure to incarcerate leads to increased crime.

One proposition is abundantly clear: Failure to incarcerate convicted criminals will
lead to additional crimes. There are two sources of direct evidence of this proposition.
First, offenders placed on probation commit new crimes while on probation. Second, offend-
ers who are released early commit new crimes during the period when they would otherwise

have been confined in prison.

1.  Crimes by probationers.

In theory, probation is a sentence meted out to an otherwise law-abiding person who
has gone astray. The idea is that such a person deserves a stern warning, with the threat of
more serious punishment if the person offends again. There are two main problems when
this theory is put into practice. First, considerable evidence indicates that many "first-offend-
ers” have committed crimes in the past for which they have not been caught and convicted,
or for which they were treated as juveniles with the adult criminal justice system prohibited
by law from seeing their records. Second, about one-fourth of probationers have prior adult
felony convictions and are not "first-offenders” under any definition. Nevertheless, some
states have determined that probation is a suitable, cost-effective alternative to incarceration.

Let us consider what happens to the population of felons on probation.




A recent Bureau of Justice Statistics
study found over half of the estimated
583,000 state felony convictions in 1986 --
or 306,000 -- resulted in a sentence of pro-
bation. Of these, about three-fifths re-
ceived straight probation, and about two-
fifths received probation combined with a
period in jail or prison (a so-called “split
sentence”). Based on a survey of 79,000 fel-
ons sentenced to probation in 17 states --
over one-fourth of the nation’s total -- BJS
estimated that 12% of all probationers had

been sentenced to probation after being

convicted of a violent offense (one out of

every 40 probationers among this 12% had been convicted of murder); 34% of a drug of-

fense; 29% of burglary or larceny; and 3% of a weapons offense.'

BIS estimated that 43% of the 79,000 probationers studied were arrested at least
once on a felony charge within 3 years after being placed on probation, and that 62% had
either a felony arrest or a disciplinary hearing during that period. The 34,000 arrestees
counted for a total of 64,000 arrests, with about 8,000 having 2 felony arrests in the 3-year
period, and about 7,500 having 3 or more felony arrests. About 8.5% of probationers were
arrested for violent crimes; those arrests represented 20% of felony arrests of probation-
ers.” Extrapolating the 43% arrest rate and the proportions of multiple arrests and violent
crime arrests in the sample to the group of all 306,000 felons sentenced to probation in 1986,
this means almost 132,000 probationers were arrested on felony charges about 248,000 times

(including nearly 50,000 times for violent felonies) over the following 3 years.

Although these figures sound high, the number of crimes actually committed by feiony
probationers is almost certainly higher. The most important reason for this is that the survey

tallied only arrests of probationers, not the total crimes they committed. Arrests on multiple




charges were listed only under the most serious charge. Considering that arrests account for
only a portion of all crimes, it is likely that the probationers committed other unreported or
unsolved crimes as well. In addition, the survey did not include either out-of-state arrests
or arrests after 3 years from the start of probation. Also, some probationers were deported,
had absconded, or had died.

Even after a person on probation for a felony conviction is convicted after a new fel-
ony arrest, there has been a lukewarm reaction by the courts. Of probationers who were
convicted after a first new felony arrest while on probation, 42% were sentenced to prison,
10% to jail, 36% to probation with some jail (split sentence), and 9% to straight probation
(3% were "other”). Thus, a full 45% of these repeat offenders received a new sentence of

probation."*
2. Crime by prisoners released early.

Quite a few states have parole systems that release prisoners before they have served
their full sentences. Others have implemented early-release programs -- either on their own
or pursuant to a court order -- that are specifically designed to keep down their prison popu-
lations. As a result of all these arrangements, crimes are committed by prisoners released
early that would not have been committed if the prisoners had remained in prison for the

duration of their sentences. These are avertable crimes.

In 1989, the Orlando Sentinel conducted a survey of almost 4,000 prisoners released
early in Florida because of prison crowding and found that nearly one-fourth were rearrested
for a new crime at a time when they would otherwise have been in prison. (In a follow-up
survey, the number rose to about 31%.) The 950 prisoners rearrested were charged with
2,180 new crimes, including 11 murders or attempted murders, 63 armed robberies, 6 sexual
assaults, 7 kidnapings, 104 aggravated assaults, 199 burglaries, and 451 drug offenses. Some
were rearrested more than once; 33 were released early, rearrested, convicted, incarcerated,

released early again, and rearrested again, all within a two-year period."”

This experience in Florida should not be surprising. In a study of the effects of

incapacitation on crime, sponsored by the National Academy of Sciences and published in
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1986, a research panel concluded that incarceration has a definite incapacitative effect on
crime:

Under 1970 incarceration policies, incapacitation was estimated to have

reduced the number of FBI index crimes by 10 to 20 percent. For robberies

and burglaries, incapacitation is estimated to have reduced their number by

25-35 percent in 1973; in 1982, after the national inmate population had al-

most doubled, the incapacitative effect for these offenses is estimated to have

increased to about 35-45 percent.'®

This general conclusion is bolstered by other evidence. The Bureau of Justice Statis-
tics surveyed a sampling among the approximately 108,000 persons released from prison in
11 states in 1983, and found that 62.5% were arrested for a new felony or serious misde-
meanor within 3 years. The estimated 68,000 prisoners who were rearrested in these 11
states were charged with over 326,000 new offenses, including about 50,000 violent offenses,
141,000 property offenses, and 46,000 drug offenses. Of those who were rearrested, 40%

(representing one-fourth of all prisoners released in those states) were rearrested within the

first 6 months of release.”’

Another BJS study looked at male prisoners entering state prisons in 1979 and found
that approximately 28% of all males admitted to prison that year (or 46% of the male recidi-
vists admitted to prison) would still have been in prison at the time of their new admission
if they had served the maximum of the sentence range imposed by the court instead of being
paroled.” For example, if those priscners who had been sentenced to 3 to 5 years in pris-
on had served the full 5 years instead of one-third of that time, they would still have been
in prison at the time they reentered prison after having been convicted of a new crime com-
mitted while on parole. Notice that we are not talking about persons who would have been
in prison at the time they commiltted their new crimes; nor are we talking about persons who
would have been in prison at the time they were arrested, or convicted. These numbers
would be even higher. The figure we have cited -- 28% of all persons admitted to prison
in 1979, or over 43,000 offenders out of a total of about 153,500 -- represents persons who
had committed crimes, had been arrested, prosecuted, and convicted, and had been recom-

mitted to prison, all within the time they would have served on their original sentences.




Further evidence comes from a BJS study of recidivism among young-adult parolees.
Based on a sampling of 17- to 22-year-olds paroled from prison in 22 states in 1978, the
study estimated that about 69% of all such persons were rearrested and charged with a fel-
ony or serious misdemeanor within 6 years of release from prison, and that about 29% of
new arrest charges occurred before the parolees were first eligible for discharge from parole
on the original conviction.”” In other words, had these offenders remained in prison pursu-
ant to their original sentences instead of being paroled, they would not have been able to

commmit the new crimes.

A different way of estimating the extent of crime prevention through incapacitation
is based on self-reporting of offenders in prison. In 1982, the Rand Corporation conducted
a sophisticated survey of a sampling of inmates incarcerated in California and Michigan pris-
ons and jails, as well as in Texas prisons. The survey contained a variety of internal and ex-
ternal checks in an effort to validate inmates’ responses. According to the inmates’ self-re-
ports, inmates on average committed between 187 and 278 crimes per year, excluding drug
deals. But the distribution was skewed; about half the population claimed to have commit-
ted fewer than 15 crimes per year, while about 25% claimed more than 135 crimes and
about 10% claimed more than 600 crimes per year.”® A more recent study by the Treasury
Department’s Bureau of Alcohol, Tobacco and Firearms showed, similarly, that a group of
career criminals had committed an average of about 160 crimes a year.”' These individual
crime rates represent the incapacitative effect of prison on the particular offender. Even
if we reduce these numbers by one-half or two-thirds on the theory that the inmates were
simply boasting of their criminality, incapacitation of such offenders would, by their own
admission, prevent them from committing numerous crimes. If released early, however, they

would become free to return to wholesale criminality.

This "avertable recidivism” -- crime that could have been avoided simply by following

through on a sentence of imprisonment on an earlier conviction -- proves that prisons work.

C. Prisons do not create criminals.

We hear all the time that prisons create crime -- that imprisonment turns first-time




offenders into hardened criminals. If this argument were true, then two other propositions
.would have to be true as well: first, that many offenders sentenced to prison are not already
hardened criminals; and second, that the rate of recidivism increases with the length of time

served in prison. Both of these propositions are false.

First, so-called "first-offenders” are often nothing of the sort. In some cases, "first-
offenders” have lengthy juvenile records that are unavailable by law to the adult criminal jus-
tice system. These "first-offenders” are already hardened criminals. In other cases, offenders
get probation for their first adult offense, and sometimes, as we have seen, even for subse-
quent offenses committed while on probation. In a report on inmates in state prisons in
1986, the Bureau of Justice Statistics found that only about 5% of all state prisoners were
non-violent first-offenders.”? This figure would have to be adjusted downward to take into
account those who had simply been caught for the first time. Former Attorney General Hal
Stratton of New Mexico has summed it up: "I don’t know anyone that goes to prison on

their first crime. By the time you go to prison, you are a pretty bad guy.””

Second, as a BIS study of prisoners released in 1983 has shown, the rate of recidivism
has little to do with the length of time served in prison before release. In fact, those who
had served over 5 years before release had lower recidivism rates than those who had served

less than 5 years.”* (Table 4)

Table 4 In the BJS study, the recidivism rate

was linked most closely with the offender’s

age when released and the number of prior
arrests. For example, in the 18- to 24-year-
old age-of-release group, 48.6% of prisoners
with one prior arrest were rearrested within
3 years after release, whereas 94.1% of
prisoners with 11 or more prior arrests

were rearrested within 3 years. Among

inmates with the same number of prior

arrests, the rearrest rate declined as the release age of the releasee increased. For example,
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among prisoners with 4-6 prior arrests, 72.8% of 18- to 24-year-olds were rearrested within
3 years, whereas 57.9% of 25- to 29-year-olds, 51.0% of 30- to 34-year-olds, 41.6% of 35- to

39-year-olds, and 30.1% of those 40 or older were rearrested.”

Prisons simply aren’t responsible for turning unsophisticated young wrongdoers into

hardened criminals. To put it differently, prisons don't commit crimes; criminals do.

II. More prisons are needed.

It is not news to anyone familiar with prisons that many state prison systems are seri-
ously overcrowded. Nor is it news that many other systems that are not overcrowded have
kept their inmate populations low by letting criminals go free -- either by not incarcerating
them in the first place or by releasing them early from prison to make room for the next
group of criminals. It is also not news that there is a solution to this problem: Build more

prisons.

A.  Prison crowding.

As we have seen, prison population has increased enormously in recent years. Al-
though this increase has been accompanied by a considerable amount of construction of new
prison space, the building has not kept pace with the expanding inmate population. As of

the end of 1991, state prisons in the aggregate were at about 123% of average capacity.”®

In a real sense, this figure understates the problem. Some of the states with popula-
tions at or below capacity have reached that position only after being put under court order.
Instead of building new prisons to house their prisoners, these states have chosen (or been
ordered) to create a revolving door by releasing enough prisoners to meet a cap on popula-
tion. The "real” inmate population of these states would have to be computed by including

in the total those inmates who are released early to make room for others.

B.  Prisons are a critical link in the criminal justice system.

When crime rates are intolerably high, the public and many elected officials say that

more police are needed. And indeed more police usually are needed. Yet this common re-
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sponse focuses on only one part of the solution, at the front end of the criminal justice sys-
tem, and ignores the need for prison space, which is a critical link in the system at the back
end. Even if we have more police, and therefore more arrests, and even if we have more
prosecutors and courts, and therefore more prosecutions, trials, and convictions, we will ulti-
mately make no dent in crime if we have so little prison space that we have to send convict-

ed offenders back out on the street well before they have completed their sentences.

Table 5 Table 5 is

based on maxi-

mum sentence

lengths and actual
time served by
persons released
from state prison
in 1988. One can
see that the length
of time served in
prison was a mere
fraction of the

length of sentence

imposed. The me-

dian offender received a maximum sentence of 4 years but the median time served was only
1 year and 1 month, slightly over one-quarter. (The average maximum sentence length is 5
years and 9 months, while the average time served in prison is 1 year and 10 months, or
32%.)27 Parole decisions are, in thedry, based on an evaluation that the offender has been
adequately rehabilitated, but these figures show that such decisions are also driven by pfison
crowding. If prisons are already above capacity, it would be impossible to hold offenders

for much longer without placing a severe strain on the prison system.

Given these circumstances, a state that fights crime by increasing arrests, prosecu-

tions, and convictions, but refuses to build more prison space, will see one or more of three
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possible outcomes: first, judges who are forced to grant probation to felons who deserve
hard time; second, an increase in prison crowding that is difficult to manage; and third, ear-

lier release of more prisoners. The choice, then, is simple: more prisons or more crime.

C.  We are not over-incarcerating.

Table 6 Opponents of incarceration often re-

lease studies purporting to show that we
have too many people in prison or that our

incarceration rate is too high. Typically,

American incarceration rates are shown to
be higher than those of most, if not all,
other nations surveyed. These studies, how-
ever, take little notice of the high crime
rates that plague our country, almost as if
imprisonment were unrelated to crime. If
differences in national crime rates were
taken into account, much of the difference
in incarceration rates among nations might

disappear.

For example, arrest-based imprisonment rates yield results far different from those
trumpeted by the opponents’ studies. The rate of imprisonment among those who have
been arrested for certain crimes does not vary greatly between the United States and
comparable Western democracies. The Bureau of Justice Statistics estimated that arrest-
based imprisonment rates for robbery were 49% in the United States, 52% in Canada, and
48% in England.® To the extent arrests are proportionate to crime, these data would
suggest that we are not over-incarcerating, at least not in comparison with England or

Canada.

In fact, as high as American incarceration rates appear to be, only a fraction of all

criminals under supervision are in prison at any time. In 1990, an estimated 4.35 million
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Americans were under correctional supervision, of whom about 745,000 were in prison,
403,000 in jail, 531,000 on parole, and 2.67 million on probation. In other words, nearly
three-quarters of those under correctional supervision were being supervised in the commu-

nity.”

Moreover, if we were actually over-incarcerating, surely we could find numerous pris-
oners who do not deserve to be in prison. When the Bureau of Justice Statistics examined
profiles of inmates who were incarcerated in state prisons in 1986, it found that almost 55%
were serving time for a violent offense and that another 11% had a prior conviction for a
violent offense. Still another 29% were non-violent recidivists, having a prior sentence to
probation or incarceration as an adult or juvenile. In sum, 95% of all state inmates were
either violent or repeat offenders. Over half of the remaining 5% had been convicted of
drug trafficking or burglary.”® (Preliminary results for state inmates in 1991 are similar.”")

Which of these offenders should we not incarcerate?

What is more, the word recidivist does not tell the whole story. Nearly 62% of state
inmates had two or more prior sentences to probation or incarceration; about 45% had 3
or more; over 19% had 6 or more; and 6.6% had 11 or more.” (Table 6) Which of these

offenders should we not incarcerate?

The problem, then, is not too much incarceration; the problem is too much crime,

and the simple fact is that the best way to stop crime is to put criminals in prison.

IIl. Failure to incarcerate costs money.

Much of the opposition to prison construction is based on cost. But this concern
about cost ignores the costs that are imposed on society by our failure to incapacitate

convicted criminals.

A. Expenditures on corrections.

State and local expenditures on prisons, while increasing, are modest portions of the
budget. In fiscal year 1990, per capita state and local direct spending on corrections --

including not just construction but all aspects of running prisons and jails -- was only
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$94.50.® This represented only 2.4% of state and local direct spending. (States alone

spent only 3.9% on corrections.)*

Construction costs per bed vary tremendously, from about $11,000 to close to
$100,000. But whatever the cost, we must remember that prisons have a useful life of dec-
ades. On an annualized basis, construction costs are relatively small; they are a fraction of

operating costs, which in fiscal year 1990 averaged $15,513 per inmate.”

More important, figures on expenditures for corrections inherently overstate the costs
of building and operating prisons. The monetary benefits of prisons -- the expenditures that
are saved and the revenues that are retained or increased -- are left out of the calculus. A
proper evaluation of the cost of increasing prison space must include an analysis of the cost
of not increasing prison space. This requires us to examine the cost of crime, and the cost

of crime that could be averted.

B.  Cost of crime that could have been averted.

It is not easy to give a precise figure for the true cost of crime, but we will suggest
a few ways of putting together some estimates. The point to remember when reading this
discussion is that even if our estimates are twice as high as the true figures, the cost of crime
-- and in particular the cost of avertable crime -- is intolerably high. While prisons may be
costly to build and operate, those who say they cost foo much have the burden of showing

that the cost of avertable crime is a price we should be willing to pay.

Let us begin with an estimate compiled by the Bureau of Justice Statistics of the di-
rect economic costs to crime victims. (Table 7) In 1990, according to these estimates,
victims had total out-of-pocket losses of $19.2 billion.*® This sounds large, but it represents
a modest cost per crime on average. What, after all, are the direct costs to the victim of a
mugging (robbery) at gun-point? Perhaps some cash, maybe a watch or a ring. Suppose the
victim loses one day of wages in working with police and prosecutors; this amounts to $120
for a person earning $30,000 a year. Let us make a crude estimate of $500 direct economic
costs per mugging at gun-point. Does anyone seriously believe that $500 is the true value

of such a crime -- that if the cost of averting the crime is over $500 we should affirmatively
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Table 7

choose to let the crime happen?

Suppose the mugger flees before
taking the cash and goods. Is there no
cost to this crime? Suppose the mugger
takes no cash, but puts his gun to the
victim's head, pulls the trigger, and the
gun backfires. Should we spend no
money to avert this crime? Plainly,

there are other costs of crime.

One analyst, Mark Cohen, has
tried to compute the costs of pain,
suffering, and fear that the victims
endure, based in part upon how juries
have apportioned damages between di-
rect economic losses and pain and suf-
fering. While criminal justice profes-
sionals may never agree about metho-
dology, we present some of Cohen's

findings because his analysis includes

some factors that are ordinarily left out of the estimation of costs of crime.

Cohen estimates the average per-crime cost to victims in 1984 (using 1985 dollars)

as follows: rape, $51,058; robbery, $12,594; assault, $12,028; personal larceny, $181; motor

vehicle theft, $3,127; burglary, $939; and household larceny, $173. In the aggregrate, he

writes, the estimated total cost of these crimes to the victims in 1984 was $92.6 billion in

1985 dollars.” (Table 8) This figure would obviously be far higher if computed today.

Between 1984 and 1990, the direct economic costs of crime to victims, as estimated by BJS,

rose by 54%;” if intangible losses simply kept pace with victims' direct, out-of-pocket

losses, the total cost of crime as computed by Cohen’s method would have been over $140

billion by 1990.
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Table 8

Consider what these figures mean. If it costs about $15,500 in operating costs plus
a few thousand dollars in annualized construction costs to keep one rapist in prison for only
one year, and we thereby prevent him from comimitting only one rape, we have prevented
a crime at bargain-basement prices. This would remain true even if Cohen's figures were
twice the "true” costs of the crime. And we are working on the assumption that one year
of incarceration prevents only one rape; indeed, as noted earlier, studies indicate that most

offenders, when out of prison, commit numerous crimes for which they are not caught.

The same kind of reasoning applies to crimes other than rape and to criminals other
than rapists, although the precise cost savings of incarceration will differ. Incarceration of
certain offenders will result in massive savings, whereas incarceration of others will simply
reduce the net cost of incarceration. The fundamental point is that one cannot analyze the

cost of incarceration without also considering the cost of non-incarceration.
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Cohen’s study shows that we tend to underestimate the cost of crime, but even Cohen
leaves out some of the important, though indirect, costs of crime. These indirect costs are

the larger societal costs, and they include:

. lost sales, when people are afraid to go out to do their shopping;
° lost jobs, when businesses move out of high-crime areas;
. lost opportunities, when schools become the playgrounds of gangs and drug

dealers, rather than places where inner-city kids can learn their way out of poverty; and
. lost tax revenues, when sales, businesses, and jobs e:‘.raporatc:.39

Table 9

Two years ago, David Cavanagh and Mark Kleiman of BOTEC Analysis Corporation,
a Cambridge, Massachusetts consulting firm, performed a complex cost-benefit analysis of
incarceration that tried to include as many indirect, socistal costs and benefits as possible.
Cavanagh and Kleiman estimated the most plausible range of costs for incarceration of one
inmate per year at $34,000 to $38,000 and the benefits of incarcerating that one inmate for
a year at between $172,000 and $2,364,000. They did not even include homicide (except

where committed in the course of a felony), rape, or drug crimes when evaluating the
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benefits of incarceration.*

Decisions about the cost of building prisons must necessarily take both intangible
costs and the broader societal costs into account. Those who think that building prisons is
too expensive have the profound moral burden of justifying the additional crimes -- and the

costs of the additional crimes -- that will certainly result from a failure to build.

C. A failure to incarcerate hurts black Americans most.

Many well intentioned people argue that we are incarcerating too many blacks, partic-
ularly young black men. Some argue that reducing the numbers of blacks in prison is more
important than pushing tough law enforcement policies -- indeed, that tough law enforce-
ment has the effect, and perhaps the intent, of putting more blacks in prison. But a failure

to incarcerate criminals would result in disproportionate harm to law-abiding black citizens.

Blacks are victims of crime at rates
far in excess of their proportions in the
general population. The FBI reported that
in 1990 more blacks were murdered than
whites.!  This does not mean murder

rates; it means actual murder victims.

Blacks constitute only about 12% of the

American population. In 1985, the lifetime risk of being a homicide victim was 1 in 179 for
white men, but 1 in 30 for black men; it was 1 in 495 for white women, but 1 in 132 for
black women.” In 1987, murder was the 12th leading cause of death in the United States
but was the leading cause of death among young black men aged 15 to 24, accounting for
42% of all deaths in that group. Among persons aged 15 to 24, the 1987 murder rate for
black men was 4.8 times the rate for black women, 7.7 times the rate for white men, and

21.9 times the rate for white women.*”

Although the murder figures are the most striking, blacks for many years have been
victims of almost all crimes at greater rates than whites. From 1979 to 1986, the rate of vio-

lent crime victimization was 44 per 1000 blacks, and 34 per 1000 whites.* In 1990, the rate
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of violent crime victimization was 40 per 1000 blacks, and 28 per 1009 whites.*” Robbery
victimization rates from 1979 to 1986 were 7 per 1000 white men, but 18 per 1000 black
men; they were 4 per 1000 white women, but 9 per 1000 black women.*® In fact, black
crime victimization rates were higher for each crime other than simple assault and personal
larceny without contact.”’ In central cities, blacks suffered higher rates of robbery and bur-
glary than whites regardless of age group or income group, and higher rates of aggravated

assault in most age and income groups.®

The vast majority of violent crimes against blacks were committed by other blacks.
For murders in 1990 in which there was a single offender and a single victim (about 53%
of murders known to police), 93% of the black murder victims were murdered by a black
offender.” In 1990, 83.9% of black violent crime victims reported that the offender was
also black.”” From 1979 to 1986, blacks were victims of about 13% of all single-offender
violent crimes other than murder nationwide, but in about 11% of all cases (that is, in over
80% of black-victim cases) the offenders were also black. During that same period, blacks
were victims of about 17% of all multiple-offender violent crimes other than murder, but in
about 13% of all cases (over three-quarters of black-victim cases) all the offenders were
black, and in another 1% (roughly 5% of black-victim cases) more than one race was repre-
sented in the offender group.” White offenders accounted for only 8.9% of violent crimes

against blacks in 1990.%

Color-blind incarceration of violent offenders does not portend a disproportionate in-
crease in black incarceration rates, These rates have changed little during the massive in-
crease in incarceration during the 1980’s. In 1980, 46.6% of state prisoners and 34.3% of
federal prisoners were black. In 1990, 48.9% of state prisoners and 31.4% of federal prison-

ers were black.”

In short, while increasing incarceration might result in higher numbers of black men
in prison (just as it would with white men), it would disproportionately benefit innocent black
victims of their crimes. It is time that those who are concerned for the welfare of black

Americans pay more attention to their right to be free from crime.
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D. How to pay for prisons.

Recognizing that prisons reduce crime is easy. Finding the money to pay for them
is sometimes more difficult. Likewise, it is easier to say that controlling crime is so impor-
tant that existing budget priorities should be re-examined than it is to follow through. But

that cannot relieve policy-makers from the hard work of finding the resources.

Many states have made commendable efforts to build prisons, and many have made
a considerable effort to find cost-effective methods of prison construction. Much informa-
tion about the successes (and failures) is available from the National Institute of Justice's
Construction Information Exchange. NIJ and the National Institute of Corrections can also
provide funds and technical assistance for the design and planning of new or enlarged state

prisons. The responsibility for funding the construction remains with the states.

Some of the possible strategies that states have already used for keeping costs low
include a direct supervision design, in which corrections officers are stationed inside housing
units and have direct contact with inmates; modular construction, the use of prefabricated

concrete units; and lease-purchase, or buying on installment.

Proper classification of inmates is also essential to keeping costs down, since costs
increase as the level of security increases. Thus, if inmates are housed in higher-security
facilities than warranted, the state is bearing unnecessary costs. (Conversely, if inmates are

housed in lower-security facilities than required, the state is bearing unnecessary risks.)

States should make sure that they have adequate statutory authority for asset for-
feiture. The Department of Justice has used hundreds of millions of dollars from its Asset
Forfeiture Fund and the Office of National Drug Control Policy’s Special Forfeiture Fund,
to support construction of new federal prisons. There is true poetic justice in forcing crim-

inals to pay for prisons.

The federal government does not supply direct funding for the construction of state
prisons and local jails, a function that is fundamentally an obligation of state and local gov-

ernment. But we will continue to make available surplus federal properties at no cost, and
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we stand ready to provide advice and assistance to encourage and facilitate this most impor-

tant of state and local government responsibilities.
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APPENDIX A
Uniform Crime Reports: Violent Crimes

Murder and nonnegligent manslaughter "is the willful (nonnegligent) killing of one hu-
man being by another. The classification of this offense, as for all other Crime Index offen-
ses, is based solely on police investigations as opposed to the determination of a court, medi-
cal examiner, coroner, jury, or other judicial body. Not included in the count for this offense
classification are deaths caused by negligence, suicide, or accident; justifiable homicides; and

attempts to murder or assaults to murder, which are scored as aggravated assaults.”

Forcible rape "is the carnal knowledge of a female forcibly and against her will. As-
saults or attempts to commit rape by force or threat of force are included; however, statu-

tory rape (without force) and other sex offenses are excluded.”

Robbery "is the taking or attempting to take anything of value from the care, custody,
or control of a person or persons by force or threat of force or violence and/or by putting

the victim in fear.”

Aggravated assault "is an unlawful attack by one person upon another for the purpose
of inflicting severe or aggravated bodily injury. This type of assault is usually accompanied
by the use of a weapon or by means likely to produce death or great bodily harm. Attempts
are included since it is not necessary that an injury result when a gun, knife, or other weapon
is used which could and probably would result in serious personal injury if the crime were

successfully completed.”
Uniform Crime Reports: Nonviolent Crime Index Offenses

Burglary is "the unlawful entry of a structure to commit a felony or theft. The use of
force to gain-entry is not required to classify an offense as burglary. Burglary in this Pro-
gram is categorized into three subclassifications: forcible entry, unlawful entry where no

force is used, and attempted forcible entry.”

Larceny-theft "is the unlawful taking, carrying, leading, or riding away of property from

the possession or constructive possession of another. It includes crimes such as shoplifting,
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pocket-picking, purse-snatching, thefts from motor vehicles, thefts of motor vehicle parts and
accessories, bicycle thefts, etc., in which no use of force, violence, or fraud occurs. In the
Uniform Crime Reporting Program, this crime category does not include embezzlement,
‘con’ games, forgery, and worthless checks. Motor vehicle theft is also excluded from this

category inasmuch as it is a separate Crime Index offense.”

Motor vehicle theft, "[d]efined as the theft or attempted theft of a motor vehicle, . . .
includes the stealing automobiles, trucks, buses, motorcycles, motorscooters, snowmobiles,
etc. The definition excludes the taking of a motor vehicle for temporary use by those

persons having lawful access.”
National Crime Victimization Survey: Violent Crimes

Rape -- "Carnal knowledge through the use of force or the threat of force, including
attempts. Statutory rape (without force) is excluded. Both heterosexual and homosexual

rape are included.”

Robbery -- "Completed or attempted theft, directly from a person, of property or cash

by force or threat of force, with or without a weapon.”

Aggravated assault -- "Attack or attempted attack with a weapon, regardless of
whether or not an injury occurred, and attack without a weapon when serious injury results.
Serious injury includes broken bones, lost teeth, internal injuries, loss of consciousness, and

any injury requiring two or more days of hospitalization.”




APPENDIX B

Considerable evidence supports the view that blacks and whites are treated similarly
within the criminal justice system -- that is, that they are charged on the basis of crimes they
have committed and sentenced according to the nature of their crimes and the extent of
their criminal history. The charge that systemic racial discrimination results in disproportion-
ate incarceration of blacks and in longer sentences, a charge that is often accompanied by
misleading statistics, is simply not sustainable. Nor is it more justifiable than the claim that
the criminal justice system is biased against men and in favor of women because well over

90% of prisoners are men.

We will briefly summarize here the evidence that tends to refute the charge of bias

against blacks.

1. Alfred Blumstein, On the Racial Disproportionality of United States' Prison
Populations, 73 Journal of Criminal Law and Criminology 1259 (1982). Prof. Blumstein, a
highly regarded criminologist, tried to find an explanation for the high black population of
state prisons. He compared the racial arrest statistics in the Uniform Crime Reports for
those crimes punishable by imprisonment with the racial composition of the inmate popula-
tion. The arrest figures for blacks were far above their percentages in the general popula-
tion but were within about 5% or 6% of their percentages in the prison population. Blum-
stein concluded that about 80% of the observed racial disparity in prison population was the
result of differential involvement in crime. He acknowledged, however, that the decision to

arrest could be infected with bias.

2. Patrick A. Langan, Racism on Trial: New Evidence to Explain the Racial
Composition of Prisons in the United States, 76 Journal of Criminal Law and Criminology 666
(1985). Patrick Langan, a BJS statistician, tried to eliminate this possibility of bias at the ar-
rest stage by relying on the description of offenders provided by crime victims in the Nation-
al Crime Victimization Survey. He used the racial percentages from victims' reports to de-
rive an estimate for the percentage of blacks among those admitted to state prison ai:d then

compared this estimate with the actual percentage of black prison admissions. The estima-
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ted percentage was only a few points below the actual percentage:

Year Est. Black Pct. Actual Black Pct.

1973 48.1% 48.9%

1979 43.8% 48.1%

1982 44.9% 48.9%

3. Rand Corporation, Race and Imprisonment Decisions in California (1990). This

study of sentencing decisions in California analyzed data on over 11,500 offenders. Rand
attempted to control for factors that previous studies had not factored in, such as conviction
offense, criminal record, and demographic factors. The study concluded that one could pre-
dict with 80% accuracy whether an offender would be sentenced to probation or prison.
Adding the offender's race to the equation did not improve the accuracy of this prediction.
Race was also unrelated to the length of prison term imposed. Rand, in discussing Langan’s
earlier study, said that Langan had not controlled for "legitimate sentencing factors (such as
the offender’s prior record and victim injuries) that might explain” even the small difference

he found.

4. Rand Corporation, Predicting Criminal Justice Outcomes: What Matters? (1991).
In a survey of robbery and burglary defendants in 14 large urban jurisdictions across the
country, Rand found that a defendant’s race or ethnic group "bore little or no relation to

conviction rates, disposition times, or other key outcome measures.”

5. Bureau of Justice Statistics, Prison Admissions and Releases, 1983 (1986). BIS
examined racial differences in sentence lengths for inmates admitted to state prison nation-
ally in 1983. When criminal histories and geography (differences in state laws where black
populations are high) were factored out, "the estimated mean sentence length for blacks is
63.6 months, nearly 3 months shorter than the actual mean observed for whites.” More re-

cent data are discussed immediately below.

6. Bureau of Justice Statistics, National Corrections Reporting Program, 1988
(1992). Data recently published show fairly similar statistics on sentence length and time

served for white and black state prisoners -- without even factoring in criminal histories. For
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example, for violent offenses:

White Black
Median Mean Median Mean
Sentence length 72 mos. 110 mos. 72 mos. 116 mos.
Time served 24 33 25 37

For additional information, see William Wilbanks, The Myth of a Racist Criminal Justice
System (1987).
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