If you have issues viewing or accessing this file contact us at NCJRS.gov.

i

NCIRS .

This microfiche was produced from documents received for
inclusion in the NCJRS data base. Since NCJRS cannot exercise

e 37 o W 3 s, b

control over the physical conditien of the documents submitted, : *
the individual frame quality will vary. The resolution chart en ' *
this frame may be used to evaluate the document quality.
. e v j | y
L.
1.0 B2 fiz !
=izl |
— :' Hmi_aé — i . AN ALY 1 Q. ICE,
I E e |22 i , DEFERRED PROSECUTION AND CRIMINAL JUSTICE:
'”" ' Hi"l—Eg ‘ | v | A Case Study of
”m = ”” .4 l"” 1.6 ' ‘ The Genesee County Citizens Probation Althority
' STATE OF MICHIGAN
OFFICE OF CRIMINAL JUSTICE PROGRAMS
GRANT #2-10-05-0730-01
MICROCOPY RESOLUTION TEST CHART : ‘

NATIONAL BUREAU OF STANDARDS-1963-A

:
' o

Microfilming procedures used to create this fiche comply with v
the standards set forth in 41CFR 101-11.504 €

those of the author{s) and do not represert the official
position or policies of the U.S. Department of Justice.

U.S. DEPARTMENT OF JUSTICE

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION Py
NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE ; .
WASHINGTON, D.C. 20531 b

Points of view or opinions stated in this document are ‘ ‘ b
\

",

e — 9/23/75 : ;' [
Date filme dj /23/ ‘ i

e . L



@

PREFACE
The present report is the product of an evaluation of the Citizens Probation
Authority conducted by an interdisciplinary research team. Two "editerial
comments" seem appropriate in presenting the veport: (1) The strong consensus
among the interdisciplinary staff was that the Genesee County (Michigan)
deferred prosecution program was successful as measured against its own goals,
and (2) that the program is worthy of emulation in othar jurisdictions. It
should be noted that neighboring Lapeer County has instituted a deferred
prosecution program ﬁti]izing volunteer counselors; those persons responsible

for the Lapeer program expressed satisfaction with the results attained during

the first two years of operation.

Although there was considerable staff interaction on the various segments of

the report, primary responsibilities were as follows:

Legal Analysis: Mr. James Rice, Editor, University of Michigan
Journal of Law Reform

Client Interviews: Professor Philip Singer, Oakland University

Case Record Analysis: Professor Carl Vann, Oakland University

Staff Interviews: Professor John Runcie, University of Michigan - Flint
Cost Analysis: Professor Edward Schnee, University of Michigan - Flint
Analysis of recidivism, per-

spectives in other agencies,

utilization of staff time: Professors Thecodore Chrtis and E111s
Perlman, University of Michigan - Flint

Coordination of research: El1is Perlman, University of Michigan - Flint
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The final report can be characterized as a joint research effort; Méjor substantive
revisions in the final report have been undertaken by the Project Director with the
assistance of Joel B. Saxe, q§nesee County Assistant Prosecuting Attorney, Eugene S.
Baldwin, Direc?or, Region V brime Commission, and B. James Wright, Director, Genesee
County Citizens Probation Authority.

E11is Perlman

Project Director
July, 1972
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SUMMARY OF MAJOR FINDINGS

Section B: Program Effectiveness

Qualitative analysis of CPA case records illustrates the successful utilization
of social therapy as a sanctional process to achieve social control and

rehabilitation.

CPA case records provide a rich source of criminological-social data on a
relatively specific population, which with further analysis through time could
provide important information to guide developrment of public policy to most
effectively treat the offender who is a "lawbreaker" rather than a “criminal."
CPA experience and success substantiate the view that deferred prosecution

is a vital element in the criminal justice system.

Aithough CPA is frequently referred to as a "First-offender” prograrm for younc
adult offenders, 27% of the research sample had prior juvenile and/or adult

arrest records and 30% were over age 25.

Clients expressed satisfaction with CPA and acceptance of its structure and
goals. Although clients see the need for increased contact with counselors.
clients particularly emphasized the interest and empathy shown by counselors.
Further, clients generally reported that the CPA treatment program, counseling

and/or referrals to other community agencies, had contributed to improving

their Tife situations.

The community goal of social control is well served by a policy that distinguishes

between "Tawbreakers" and "criminals," and a program designed specifically

for the "lawbreaker" which emphasizes rehabilitation rather than purnishment.

Wk
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The 40-50% referral ratio of CPA clients to other community agencies is

consistent with the CPA treatment concept of the widest possible utilization

of availdble community resources.

Re-arrests and incidence of probation violation are very low for the CPA
program, even in light of the initial expectation that such rates would not
be high. Uhether the low rates of recidivism and probation violation can be
explained by CPA's referral criteria and/or treatment program, the desired

end result is attained to the degree that former clients tend strongly ndt

to become involved with the law again.

Because CPA functions without the hierarchical and statutory constraints of
traditional corrections agencies, CPA is more readily adaptive to new concepts

of client treatment and to the changing demands of an explosive growth rate.

Of key importance to a deferred prosecution program is the coordination of
police agencies and the prosecutor's office with CPA in the referral and
intake process. . A major part of the success of CPA is attributed to meeting
this need through the utilization of a Tederally funded Probation Liaison

and Training Officer (PLATO project).

Section C: Cost Considerations

CPA is well managed: the agency maintains a qualitatively high Tevel of
performance even under the adverse conditions of excessive counseling

caseloads; the administration of the program demonstrates careful budget

- management.



THe CPA deferred prosecution program undoubtedly represents one of the

most eéonomical'probation field services in the United States. Although
total program expenditures have increased each year, per-client costs have
declined from $126.00 in 1968 to $65.00 in 1971, far below even the 1965
national average of $198.00 reported by the President's Crime Commission.
This is accounted for by high‘counseior caseloads, rapid caseload turn-over
as a result of a shortar probation period, and the payment by ¢lients of a

£$100.00 Probation Service Fee.

The flexibility of the deferred prosecution approach in handling felony
or misdemeanor cases has further financial import in view of the recent
ruling of the United States Supreme Court extending the right of indigent

misdemeanants to court-appointed counsel.

CPA's existence brings reduction in the workloads of police, prosecution,
courts and adult corrections. A significant number of probationary cases,
which prior to 1967-wouid have been processed through the courts to Adult

Probation, are now being handled by CPA.

Section D: Legal Aspects

The Citizers Probation Authority type of deferred prosecution represents

a proper exercise of prosecutorial diseretion.

a. CPA procedures correct three deficiencies found by the President's
Crime Commission to be frequently present in the normal exercise of

prosecutorial discretion:

1) Lack of sufficient information. CPA operates as a supb]ement

g Bl

to the pkosecutor's office impairing neither the legal justifi-
cations of prosecutorial discretion nor the prosecutor's final
céntro? over the charge/ho charge decision. Rather, CPA enhances
the knowledge and expertise necessary for a just decision-making
process.

2) Lack of clear standards. The program provides a rational and well

articulated process for deciding which offenders become subject to
full criminal sanctions and which to more informal disposition, a
process which assumes great importance if one subscribes to the
position that not all offenders can or should be processed through

the conventional criminal justice systen.

(¥3)]
—

Lack of established procedures. CPA standardizes the operation of

prosecutorial discretion through the promulgation of rules and
regulations, to the end not of expanding the scope of discretion

but of exercising that discretion more intelliaently.

The extent to which the prosecutor in the exercise of his charge decision
makes referrals to CPA for their recommendations is on firm legal ground

and is beneficial to the decision process.

Referral of multiple and adult offenders is not an abuse of discretion,
for it has been shown that such referral as practiced by CPA does not

endanger the community and thus does not violate the public interest.

Conétitutiona1 rights of clients and prospective clients are generally well-
safequarded by present CPA procedures. Some possible constitutional questions

raised in pre-prosecution probation are presented in Chapter 8.



Chapter I

INTRODUCTION

Background and Principles of CPA

The Citizens Probation Authority and its predecessor, the Court of No Record,
were established by the fenesee County (Michigan) Prosecuting Attorney Robert
F. Leonard, in the belief that not all offenders require the full prosecution
of the law in order to brotect society, secure justice, and correct unlawful

3 +
behavior. 1In 1965, at a meeting of civic leaders, Leonard discussed the need

. . .. . rionally
for a suitable alternative to "charge or dismiss," the options traditionally

available:

During the years I've spent és an assistgnt prosecutor a?d‘proseCUtor,
1 have had the opportunity to observe, first hand, the fdm11y hat
situation of many youthiul offenders.' It hasﬁbe?n c]ear‘;o me that
many of the reasons uncerlying the behavior or these yout iddgﬁat
direct result of a breakdown in family ties. I QT conv1nch\ the

what is needed in marny cases is a program_that will not only etge
the youth, but which will also act as an 3nstrqmgnt in qgaw1ng b;
family back together. If this strengthening OT-the fami ¥ car%h 2
accomplished, at least half of what we are.seek1ng to do for the e
youths will be achieved. Action by my gff1ce apd the courts {i nin
enough. Wnat we must have is a means of involving the comm#nlhy

the problems of these youthful offen@ers. @f we can marE;a %hg
support of the family and the community behind these‘you¥ S, troved )
chances of successful rehabilitation will be immeasureably 1mp .

*As reported by Jeffirey Chimovitz in “Cogrt of MNo Record Report," 1967, on
file with the Genesee County Citizens Probation Authority.
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Lecnard proposed a Court of ilo Record to deal with cases in which neither the

interests of justice nor the community were adequately served by the "charge-

dismiss" options. The Court of Ho Record (COUHR) has been described as

a community participating program of deferred prosecution desianed
for those without previcus criminal felony records, between the

ages of seventzen and twenty-one, who alieuedly [had] comwitted a
non-violent crime. The aoal of the proaram (was] to help candidates
avoid the stigma of a criminal record and fo assist in their
rehabilitation using corrunity resources.

Candidates [were] chosen by the prosecutor basaed upon the above
criteria. The candidates ({were] then interviewsd by the director
of the program which {was] followed by consultation with the
family. Field assistants [gathered] further information to

facilitate an evaluation of the candidate by the director and
the COIR.

If the candidate [met] the criteria of the program, a file [was]
prepared and presented with the cardidate and his family to a
voluntary professional committee, CCIR. These committee merbers
[were] broadly representative of the corwunity and [consisted] cof
such persons as doctors, psychiatrists, teachers, police personnel,
laviyers, and ministers, etc. T7This committee, ugon interviewing the
candidate, first [datermined] whetner he [was] acceptable for the
program and sacondly, if acceptable, [desianed] a program of
rehabilitation using comrunity resources. This progran ...{involved]
various reguirerments, depending on the individual and ...[Tlasted]
from three to twelve months. A major portion of the rehabilitative

efforts (were]... conducted through social agencies existent in the
comnunity.

During this period of unofficial probation, the field assistants
[prepared] follow-up reports that {werel] reviewed by the committee
periodically. The candidate [was reguired to] comply with the
requirements imposed by the committee or face prosecution on the
original charge. Volunteer counselors [were] provided as necessary.

Upon completion of the procram the candidate [was] again reviewed
by the committee. If the candidate successfully [coimpleted] the

program his tenure [was] terminated, his record cleared and the
charge dropped.*

*Described by then Assistant Prosecuting Attorney Edward G. Henneke in a
proposal for funding directed to the U.S. Department of Health, Education, and
Helfare, 9/14/66, on file with the Genesee County Citizens Probation Authority.
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4) Admittance of guilt  The COHR requirement of informal but written

The volunteer citizens of CONR received 185 referrals from MNovember 1965 tn 'i admittance of guilt was replaced by requiring only that the

October 1967, of which 116 cases were accepted by the Prosecutor for probation. . accused "accept moral responsibility for whatever his behavior
The apparent success of the program, the enthusiasm of the citizens and clients, qu ) in the alleqed offense."
the few failures, and the desire to broaden the opportunity for more accused o 5) Restitution to the victim  Full restitution, where called for,

persons to participate, led to the initial hiring of professional staff by the ; ‘ was required prior to admission to the COHR. CPA provides for

Genesee County Board of Coiimissioners. S the possibility of deferred payment during the orobationary period.
: 6) Pesidercy  The unwritten COHR requirement that the offender
Under the guidance of its present director, B. James.liright, the concept of o
. T live within an area (possibly extending beyond the County) which
the Citizens Probation Authority, as known tocday, began to evolve in 1968 from P
- made close supervision feasible, was formalized by CPA, with-
the Court of flo Record. This transformation invelved four fundamental changes: :

special arrangements for out-State college students.
substantial broadening of the referral criteria, professionalization, creation

of the agency as a separate County depariment, and davelopment of procedures ’;. The close application of the revised criteria, ensuring an equitable scresning

necessary to guarantee protection of the Constitutional Rights of referrad process, had the effect of deemphasizing the officer's recommendation for or

individuals. (See Constitutional Rights Questionnaire, Appendix 4.) e against CPA referral and accentance, as covpared with the former experience

“ of the CONR.
Changes in the referral criteria involved the fojlowing: f

1) Age of offender  Eligibility was broadened to include persons

; One of the early major concerns of the CPA was to achieve profassionalization

older than age 21, with no upper age limit. C of staff and program without losing the community-oriented perspective of the

2) Previous record The requirement of no previous juvenile or ! 1.

CONR approach to deferred prosecution. The effort to maintain a community

adult record was replaced by "the present offense shall not responsive program was made through retention of a role for citizen volunteers

constitute part of a continuing pattern of anti-social behavior.” through participation on a Citizens Advisory Council. The Advisory Council

)
L

Hature of the offense = The CONR requirement precluding crimes o played & prominent role in the formative stages of CPA by acting as a sounding-

of a violent nature, was interpreted to excluds all so-called board o7 community attitudes and concerns. The Advisory Council has aiso

“crimes against persons.” CPA restated this criterion to read

functioned importantly to assist the Prosecutor's Office and CPA in the

that "the offense shall not be of an assaultive or violent 4 formulation of policy. A second aspect of community-orientation, enlisting

nature, whether in the act itself or in the possible injurious ' ;

b e

the "support of the family and the community," as originally advocated
" consequences of the act.” This provided a necessary restrictive

bt i a0

s R o i b 1

by Prosecutor Leonard at the first organizational meeting, has been continuousiy

clause and was also reinterpreted to permit consideration of some .. stressed through CPA emphasis upon family counseling and community agency referral.

selected offenders committing Indecent Exposure, Indecent

B . ~8-
Liberties,and Statutory Rape. '

-7- . : @



therefore, it follows that fulfillment of the basic objectives of the Criui

nal
s . S Ut full-time e : : :
Professionalization of staff initially meant substitution of ful Justice process does not require that all offenders receive fuil prosecution
_ ( : s . Subse- . T, . . . . . S
‘ professional correcticns workers for the CONR committee volunteers under the Taw. Two immediate implications of this position are:
quently, it came to mean the development of professional standards and a T
: 2 1‘ . . - . .
® , | d in the encouragement of staff = 1) Deferred prosecution contributes to a more effective allocation
professional ethos. This has been reflected in o
_ L] . o L . . N
. . . t d specialized programs, the innovative o of the limited resources available to the Criminal Justice System.
continuing education in graduate and sp o Thi - £ h
B 3 4 L ¥ - s
_ . o ] £Fina @ 15 permits a concentration of resources upon the more serious
pY use of staff meetings for inservice training as well as client case staffing, Py

‘ . . ; crime cases which present a real threat to public security.
and a high denree of involvement by staff in shaping and evaluating policies ol P i ¢

Cd
i
—

See Chapter 4.) b 2) The distinction between law violators and "criminals" wakes
and practices of the program. (See Chapter 4. : col

. @ it possible for the Citizens Probation Authority, through deferred
. The third fundamental change from CCHR to CPA status involved the creation of

Lo Prosecution, to intervene at the
eparin i s £8 ! Genesee County o
CPA as a separate, autonomous County depariment in 198 by the Genesee Y :

. criminal career. Law violators are distinguished from "
- . ANt
c : . £ D eonard. It was felt "
Board of Commissioners*, at the reguest of Prosecutor Leonar

"grass roots" stage of a potential

criminals®

as having cormitted an offense of a temporary, situtational,
that the autonomy of the program would foster independence and enhance its

Cimpulsive nature, and vho, although they may have had some previous

contacts with the law, do not e

professional reputation as a non-political agency. xhibit a continuing pattern of

. . ' . Ui e anti-social behavior.
‘ A fourth important change involved the protection of referred clients' rightis _

In essence, the law violator is a first

X . or occasional offender who has not developed a Tife-style of
e . . \ e ed
under the law. A Constitutional Rights booklet and Questionnaire, bas

i i it itize career criminality.
upon accepted court procedures, was developed in cooperation with the Citizens

C o : JOu . he . . . | . s e . ,
® Advisory Council, to be administered to clients at the intake stage. T From these considerations it follows that deferred prosecution may inhibit entry

informal efforts to safeguard Constitutional Rights under the CONR suggested

] | h ram Hait! ” r r 8 .

Criminal Justice process which defines people as criminals and so pubTicly brands

i ¢ them. Deferred prosecution can prevent the stigma of arrest and conviction and
et Protecting society, insuring justice, and correcting unlawful b'eh’avmr are ) g
‘ imi i i remi f the the notoriety and shame which often accompanies criminal prosecution. Deferred
j i i C Justice agency. An inherent premise o
objectives basic to any Criminal . | ' -
h £ all law violators are "criminals;:" prosecution offers more rational and humane treatment of the Taw violator than
iti i i i o a lators c
Citizens Probation Authority is that not a
o . s afforded by those aspects of the Criminal Justice process which were designed
to deal with “criminals” and often tend to be contaminating, brutalizing, and
i i " . .
*'See "Resolution authorizing establishwent of Citizens Probation Authority, dehumanizing.
Appendix 2.
@ II _ |
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. ”
. R . .
e e



Two further attributes of deferred prosecution deserve mention:

1) Diversion from the Criminal_dustice process at the warrant stage,
with further prosecution held in abeyance, offers the accused the
most prompt disposition of his case.

2) Although police diversion of cases from arrast and prosecution
("stationhouse re]ease“) 15 commonly practiced throughout the
United States, this approach can Tead to the sericus impairment
of an equitable judicial process and an effective deterrent system.
Deferred prosecution remedies these defects by standardizing
procedures and giving accountability to the diversionary process,

while at the same time offering a rehabilitative treatment program.

The Court of Ho Record -~ Citizens Probation Authority anticipated by two ysars
the 1967 recommendations for deferred prosecution by the Prasident’s Cemmission

on Law Enforcement and Administration of Justice, and by six years the 1871

recommendations for nation-wide implementation of deferred prosecution by the
First Annual National Conference on Corrections, Williamsburg, Yirginia. Other
Jurisdictions are now evidencing consijderable interest in the Genesee County

experience. HNeighboring Lapeer County, Michigan, has reoorted satisfaction with
its self-supporting, volunteer staffed program in operation for the past two years.
San Bernardino County, California, is reported to be geared to 1972 implementaticn
of a combined professional-volunteer model of the Citizens Probation Authority.

Tt may reasonably be anticipated that citizens' desire for involvement in the

Criminal Justice process will find legitimate and needed expression in Citizens

Probation Authorities throughout the United States in the years ahead.

Research Assumptions and Procedures

Evaluation of the work of CPA involves a different task and a diffyrent conceptual

.

-1-

F iyl

approach than would be appropriate in evaluating a more traditional probation

authority. Several basic differences are immediately obvious:

CPA is highly selective in choosing its clients:
authority way not be so selective
Courts and not by the agency).

. . a more traditional
(its clients are designated by the

CPA's clients are persons for whom the prabability of recidivism is
1ow;. the probability of recidivism among clients of the more
traditional probation authority is substantially higher, and its

caseload would normally inciude individuals for whom the probability
was very high.

QPA igtervenes in the criminal justice process before an individual
is tried, convicted, or sentenced, and nffers the prospect of a
"clean" record, presumably aliowing the probaticnary orocess to be
viewed as non-punitive by tha client; the client of the more
traditional program has bean through the court system and assianed
to probation, suggesting that he is less likely than his .

CPA counterpart to view his experience as non-punitive.

The list of differences could be expanded. The present purpose is only

illustrative, however, intended to demonstrate that CPA functions on a diffarent

basis than the traditional probation agency and to assist in developing a

useful approach to evaiuation of the program. In developing that approach it is

important to consider the assumptions on which creation of a CPA-type program

is based. Such assumptions should be informative regarding program goals and
valuable in identifying the expectations held for ageﬁcy serformance. The
following assumptions would appear to underlie creation of CPA and of any progran

designed to selectively divert persons charged with crimes from the criminal

court process:

1. Certaih tvpes of criminal offenses, or situations in which criminal
offenses are committed, may represent isolated instances in the life
histories of persons charged with such offense, and are not best
handled by processes designed to deal with "criminals."

2.

Exposure of a person who has not demonstrated a pattern of

.

-12-



The CONR-CPA program has been in operation almost seven years; an abjective

evaluation of the program testing the above assumptions scered appropriate.
"I'P

This view was shared by the CPA staff and others in the correction comrunity

. . . s Wepiminals "
criminal behavior to processes designed to deal with criminal

may at best fail to help the person and at worst_inf]uence him in e

. PR -
the direction of a life-style Jinked to criminal activity. Lo at a time of growing interest in the deferred prosecution concapt. In response

prevention of future criminal behavior on the part of persons who = to this interast, the presert evaluation vas conducted by a ‘tesm of researchers
have not demonstrated a pattern of criminal activity does not reguire g recruited from three university campuses, repregenting ceveral academic

a punitive approach; in fact, a punitive approach may induce tne ® disciplines.
opposite result and contribute to the person's identifying himselt s

c g i The basic research approach to this evaluation study was stated in the research
in a role which fosters future craminal activity. -

< . "design:
. - - N . ]
A program diverting celected criminal offenders from the usual

g

criminal court nrocess carries a very limited risk for scciety. The standard, structured interview was discarded in favor of the

‘ ) § open-ended depth interview mest often utilized by anthroposlogists.
Careful screenina should result in a low recidivism rate, which b The structured interview sarves best when its purpose is the
- ) e gathering of data on attitudes and characteristics that will be
should be further lowered if the agency's counseling and problem- : subjected to correlational analysis. ue do not beljeve this
j approach would serve the bpurpcses of providing usetul information
solving efforts are successtul. i on CPA for those inhtﬁe corrections fieXd. Ey the siza, nature
: : L and newness of the CPA program, a major effort to correlate personal
Diversion of those who are not habitual criminals from the regular ‘ attributes with "success" or "failure" uould reveal little of value.
' 3 ; Rather, we propese a limited number of depth intarviews, employina
criminal court process should increase the effective use 0T oo

: an agenda of poinits to be covered and permitting flexibility in each
: case. This technique will be utilized to document how persons are

resources in the criminal court process, by 1ightening caseloads of processed through CPA and with what range of results.

One product
. of this approach should be at least some tentative criteria for
police, prosecution, and the courts. The Adult Probation Program = judging success or failure, as measured by changes in 1ife situation
. . @ rather than just bY recidivism or its avoidance.
similarly should benefit through increased capability to focus 1is - ‘ ) .
e In order to evaluate the effectiveness of the CPA program, the evaluaticn team
resources on more serious cases. :
) o interviewed former clients of CPA, police and prosecutors who deal with CPA, and
Prosecutorial discretion in disposing of offenses includes the G .
S staff members of the agency. In addition, a cost analysis, an analysis of case
authority to establish a program for the systematic and large-scale o ) ' -
: o records, and & legal analysis were undertaken.
diversion of offenders from the Criminal Justice process. I ’ )
Programs that divert persons charged with crimes from the normal o Three types of data sources about CPA clients were utilized: (1) Interviews
criminal court process should lower the overall cost of administering o . with former clients; (2) case records of a 50 percent sample of clients whose
F |

the Criminal Justice process. Cost per case in the CPA program formal participation with CPA was completed between Aucust, 1969, and February,

should be sustantially lower than in existing alternative processes. 1971;  (3)

records of the Flint Police Division to determine subsequent

-13-



histories of clients whose formal participation with CPA ended during 1969.
Interviews focused on clients whose contact with CPA was late enough so that
CPA would have developed treatment routine, far enough in the past to permit

assessment of post-CPA experience. The sampling of case records, conversely,

was drawn from more recent experience to reflect changes that had been made in the

CPA program. Cases selected for the recidivism study, again, vere drawn from an
g

early period to allow the maximum time to elapse for the testing of recidivism.

Court decisions, statutes and documentation on comparable programs were examired

in assessing the statutory and constitutional aspects of the deferred
prosecution approach in general, and CPA specifically. A time study and cost
study were carried out based on budgetary documentation and an analysis in
'depth based on daily logs xept by all CPA staff members for one month during
the study. Cperations of CPA were Ffurther examined through lengthy interviews
with all CPA staff members and an analysis of historical and operational*
documents of the agency. Further interviews were conducted with more than
fifty police officers, prosecutor staff members, state and county probation
officers, judgss and attorneys to ascertain the viewpoints of all types of
functionaries in the Criminal Justice System whose roles relate them to the

CPA program.

~15-
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SECTION B: PROGRAM EFFECTIVEMESS

Major Findinns

1.

S\

Nualitative analysis of CPA case records illustrates the successful

utilization of social therapy as a sancticonal process to achieve social

control and vehabilitation. :

CPA case records provide a rich source of criminological-social data on a
relatively specific population, which with further analysis through time
could provide important information to guidé development of pubiic policy
to most effectively treat the offender who is a "lawbreaker" rather than a
CPA experience and success substantiate the view that deferred

“eriminal."

prosecution is a vital element in the crimina) justice system.

BRI . : uop
A quantitative assessment of CPA case records portrays the "typical' CPA
client as between the ages of 17 and 21, white, of Tower-middle socio-ecoronic
background, with at least an eleventh grade education, and 1in a.major1ty of

cases having been charged with Larceny from a Building.

Althovgh CPA is freguently referred to as a "first-offender" program for
young adult offenders, 27% of the research sample had prior juvenile and/or

adult arrest records and 30% were over age 25.

As a consequence of the selection criteria, CPA clients tend to exhibit a
relatively more stable 1iving pattern than offenders prosecuted through the
court system. This factor, together with the treatment aspect of the
program, predisposes a high success ratio in terms of personal and sccial

adjustment and future law violation deterrence.

-16-
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A unique set of psychcedynamic factors is helieved to contribute imporiantly

to the success of CPA deferred prosecution:

3. Although "constructive coercion® may be present in the client's

decision to accept the program, the decision is made veluntarily.

b. Although admissions of guilt are not required, in accepting moral
responsibility" for his behavior the client is immediately confronted
With the reality of his behavior and 1ts possible lenal and social
consequences.

C. Treatment norrally begins within days after the client is appraherided

| rather than months-to-a-year later as is often the situation with
cases processed through the court system.

d. The abrasive and stigmatizing aspects of the Criminal Justice Systen
which detract from the correctional process are effectively and

substantially minimized.

The 40-50% referral ratio of CPA clients to other community agencies is
consistent with the CPA treatmant concept of the widest possible |

utilization of availabhle community resources.

Clientsexpressed satisfaction with CPA and acceptance of its structure and

goals. Although clients see the need Tor increased contact with counselors,

clients particularly emphasized the interest and empathy shown by counselors.

Former clients tended to eXxpress uncertainty and some concern as to whether

their arrest records had been destroyed. Efforts to develop an effective

return of records proccdure has been a major and continuing concern of CPA.

CPA is characterized by a high degree of consensus among staff on methods

and goals and a similarly high esprit de corps, reflecting the extent to

which the agency has been shaped by the concepts in administrative and

-17-



1.

12.

13.

14.

15.

correctional philosophy fostered by its director.

The agency's administrative philosophy regarding staff professionalism
which encourages and actively involves all staff members in the decision
making process is viewed as an important and distinguishing factor

contributing to the success of the program.

The lack of counseling privacy in the CPA facility is inhibiting to clients
and staff and detracts from the effectiveness of the important counseling

function.

Because CPA functions without the hierarchical and statutory constraints

of traditional corrections agencies, CPA is more readily adaptive to new

- concepts of client treatment and to the changing demands of an explosive

growth rate. Characteristic of the innovative stance of the program, the
negative aspects of excessive caseloads, disturbing to both clients and
counselors, have provided the impetus for the development of new case
management and treatment approaches, and the solicitation of additional

funding to implement these ideas (PLATO and RAP projects, for example).

Re-arrests and incidence of probation violation are very low for the CPA
program, even in light of the initial expectation that such rates would not
be high. Whether the low rates of recidivism and probation violation can be
explained by CPA's referral criteria and/or treatment program, the desired

end result is attained to the degree that former clients tend strongly not

to become involved with the law .again.

The community goal of social control is well served by a policy that distinguishes
between "lawbreakers" and "criminals," and a program designed specifically

for the "lawbreaker" which emphasizes rehabilitation rather than punishment.

-18-

. 16. Of key importance to a deferred prosecution program is the coordination

of police agencies and the prosecutor's office with CPA in the referral
and intake process. A major part of the success of CPA is attributed
to meeting this need through the utilization of a federally funded

‘Probation Liaison and Training Officer (PLATO project).

Recommendations

1. (Finding #8) A volunteer program involving former probationers is recommended
to provide assistance in counseling and supervising clients, provided that,
the volunteer program be under the full-time direction of a professional

staff nriember.

2. (Finding #9) An effective return of records procedure must be developed to

9,

retain the trust thus far engendered in CPA's clients, and to maintain the Nt

integrity of the program's reputation.

3. (Finding #12) Installation of private offices for each counselor and the

casework supervisor is called for at the earliest possible date.

4, (Finding #13) It is imperative to the coordination of CPA with police and
prosecution, the control of caseloads, and the continuation of CPA as an
innovating and testing edge of progressive criminal justice and correctional
philosophy, that continued funding of the PLATO and RAP projects be found.

“ Failure to secure necessary funding would not only seriously jeopardize the
program but would detract from the nation-wide spread of deferred prosecution

programs, of which CPA is a foremost model.

~-19-~
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(Finding #15) The high degree of success experienced by CPA with clients
selected under the criteria that have evolved over the past four years
suggests that, given the counseling staff necessary, and with carefui
monitoring, the criteria might be broadened to include more difficult

cases.

-20-

CHAPTER 2

DEFERRED PROSECUTION: PROCESS AND CLIENTELE

Methods of Approach to CPA Case Records

Analysis and evaluation of the data contained in a sample of CPA case records yields
two types of information. Summaries and discussions of the statistical records are
presented in subsequent sections of the chapter. This section presents the second
type of information: non-statistical information which emerges from a careful,
clinical reading of the case records from an interdisciplinary social science
perspective. This second approach yields important insights into the operation of
CPA and its impact upon individuals, the total community, and key sub-systems

(e.g., socia] control mechanisms) within the total community.

Qualitative Analysis

Reading the formal records and reports of CPA data shows the evaluator that the
CPA form of probation utilizes social therapy as a sanctional process. By
specializing in a limited type of case situation and in receiving cases via a
form of administrative delegation CPA, during the period under study, has become
expert in utilizing a counselor method of communication and referral, along with
minimal sanctions, as a community arm in achieving social control and rehabilita-
tion. This type of genera]izafion comes from a prolonged reading of the case
records which illustrate the social-criminal-economic-personal-sanctional settings

and situations of the clients and their acts.
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The records are a reflection of social values and behavior patterns of a di&erse
segment of the population not generally included in the phrase "hard core criminal."
They further illustrate changing 1ife-styles and social pathology for a large

number of the cases studied. Not unpred.ctably, the CPA records provide insight
into the dynamics of the social work-probation situation encountering such problems

as persons moving about, not showing up for appointments and a high incidence

of sick-role problems.

The CPA records thus provide us with criminological-social data on a relatively

specific population and thus set a stage for possible public policy development

with respect to some classes of offenders and types of crimes.

It can be stated that an examination of the early records and a comparison of
those records with later year§ indicate a progression within CPA to mbre sophis-
ticated and better organized data. The condition of case file data fn the 1969-70
research sahp]e reflects the fact that the director, four counselors, and one

secretary for half the year, handled intake for 743 referrals and supervised 543

probationers during the year 1969.

It should also be pointed out that formal record-keeping is time consuming and
of Timited utility to the main task of guiding clients to successful probation.
Thus, the dynamics of the interviews, counseling and inter-personal relationships

with clients can never be found in formal documents.

Profile of a Typical Participant in the CPA Program: Male and Female

According to the 1969-70 research sample, CPA participants were divided 2/3 male,
1/3 female. (By 1971 that ratio had changed to 52% male, 48% female, as a result
of the ihcreasing percentage of female Larceny From Building offenders. For that

offense-type alone, in 1972, females exceed males by 56% to 44%.) The model

-22-
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characteristics of the 1969-70 research sample participants were pronounced
enodgh to make useful a description of the "typical" man and woman served by
CPA. However, it should be kept in mind that there were many "untypical" CPA
participants, as in any population studied, and the extent and variation from

the "typical" can be read from the detailed data presented later.

The typical male participant was between the ages of 17 and 21, white, of lower-
middle socio-economic background, and single. He has 1ived all his 1ife in the
community, has at least an eleventh grade education and has no previous arrest
history. The offense for which he was referred to the CPA program often involved
little dollar value (stealing an item worth $1 - $10, or Carrying a Concealed

Weapon).

Numerous “reasoﬁs" were given for committing a theft offense {Larceny from Building).
Among the more frequent were: "Others are doing it and getting away with it," or,
"] just didn't think." In the case of CCW, the explanation usually related to
transporting the weapon from one place to another, from home to work, for example.
With the less frequent but more, serious dollar value crimes, such as Breaking and
Entering (often involving restitution) or Larceny from an Auto (a stereo tape
deck, typically), the offender "needed the money" that someone was willing to

pay for the stolen property.

Typically, the accused accepted a oneéyear'voluntary probation program and
completed the probationary requirements while prosecution was held in abeyance.
He had contacts with his counselor at least once a month, or more often as
needed and as the counselor's time and caseload permitted. The average case was
not considered to require "maximum supervision"; the probationer normally

received more attention in the early months of the probationary period than later.
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Counseling services covering a range of problem areas (finances, education and

training, marriage and family, etc.) represented the most frequent direct J
assistance provided the client, with employment and financial aid the most

common referrals to community agencies. The client may have acquired a traffic

violation during the probation period, but usually no further offenses were

. incurred.

The typical female participant, as the male, was between the ages of 17 and 21,
white, and from a Tower-middle socio-economic background, but, unlike the male,
she was probably married. She had lived in the community more than ten years,
had no previous arrest record, and had at least an eleventh grade education.
For women, thé most common offense was Larceny from a Building of a shoplifting
nature. The reasons given were typically the same as those of the yqyng-adu]t

male (peer pressure, situational and impulse oriented). Length of probation,

ey

7

e

conditions of probation, treatment program, and a record of 1ittle or no further

involvement with the law, typically were the same as for the male participant.

The above profile drawn from the 1969-70 research sample corresponds closely
to a November 1969 analysis of 257 active CPA probationers, and to a 1971-72
sample of 247 Larceny from Building cases, representing 75% of this case type
over a 9 month period. Both of the latter analyses, made by CPA, are reported

for comparison with the research sample at the conclusion of this report.

The Sample

The data in the following narrative and accompanying charts was taken from 208
cases which comprise a 50% sample of male and female participants in the Citizens
Probation Authority prégrém whose cases were terminated during a period of one
1969 to February, 1971.

and a half years, from August, Statistical information

)
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was obtained from the intake sheet as well as from the notes made by counselors

interviewing and supervising each participant.

Source of Referrals to CPA *

The CPA accepts all referrals directly from the Prosecutor's Office. During the

1969-70 period of the research sample, numbers of different assistant prosecutors

1nterV1ewed various police officers in making decisions whether to request

issuance of a warrant or refer to CPA. Therefore, both the police agency in charge

of the case and the assistant prosecutor making the referral are included in the

following charts.

As a majority of Genesee County offenses are committed within the corporate Tlimits

of the City of Flint, it is understandable that a higher proportion of referrals

(70%) originated with the Fiint Police Department. 1In only one case did the

participant proceed to District Court before being referred.
Nineteen different prosecutors’ involvement in the referral process was indicated

on the CPA intake forms for the study period, reflecting changes in personnel and

assignments within the Prosecutor's Office. ATthough the Tlarge number of different

assistant prosecutors making referrals had a salutary educational affect upon the

prosecutorial staff, this referral procedure proved to be cumbersome and

inefficient. This situation was improved in 1970 by assignment of warrant-referral

decisions to a limited number of assistant prosecutars. - The warrant-referral

process was further ref1ned in 1971 by the hiring of a full-time intake- coordinator

(PLATO). (The PLATO function is described in Chapter 5 4,7.)

*See "Flow Chart" of the CPA deferred prosecution process, Appendix 3.
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@
Table 2-1 : Table 2-2 ; previously noted, this is accounted for by the increase in Larceny from Building
Source of Referrals Prosecutor Q 5‘1 ' referrals (shoplifting) of which 56% are committed by females.
F1int Police Department 146 Wascha 38 |®
McGraw 21 Classification of Participants
Michigan State Police 28 Egiudry }ZS ? by Sex and Race P
Sheriff's Office 18 Conuay 15 ] Table 2-3
c ,
Mt. Morris Police 4 Karas 12 ®
: Stecco 11 ' Sex Number %
Swartz Creek Police Department 3 Anastor 10 - T
- . Car] 10 . ; Male 138 66
Flushing Police Department 3 Marroso 9 | Female 70 34
Kittendorf 8 e _ T
Lapeer Police Department 2 gakin g 208 100
erry
Davison Police Department 1 Clark 6
‘ Leonard 1 & Race Number %
Grand Blanc Township Police Department 1 Blanchard 1 8
. ' Lewis 2 e Whi te 183 69
Linden Police Department 1 Miller _1 Non-white 59 28
o - : Mexican American 4 2 -
District Court 1 208 Non information 2 _1
208 ~ 208 100
Wi | )
Classification of Participants by Sex, Race, Crime, and Age 5 Male % Female %
The 208 cases reviewed in the 1969-70 research sample comprised 138 males (66%) White . 104 75 39 56
Non-white 31 22 28 40
and 70 females (34%). Twenty-seven percent were Black, and 2 percent Mexican- ¢ Py Mexican American 2 2 2 3
No information 1 1 1 1

American. The prdportion of Blacks was higher among females (40 percent) than 4
| 138 100 70 100
males (23 percent). :

There was a wide variety of criminal charges indicated in the cases, the most

The research sample statistics correlate closely with the 1969 CPA active caseload f o numberous indicated in the following table:
analysis: 180 males (70%) and 77 females (30%), 173 white (67%) and 84 non-white : : Table 2-4
(33%). Of the 1971-72 CPA Larceny from Building sample of 249 cases, there were ‘ Classification of Participants
. @ by Sex and Crime
108 males (44%) and 139 females (56%), with 177 white (72%) and 70 non-white (28%).
, ~ ' Male - Femaie P
: - - 7_’."‘
Thus, while the racial mix has remained fairly constant, the sex ratio has changed , h?ggﬁ?%;ggg Eﬁ{;ﬁ}ﬂg ?2 6} 1o
L ) ; . Carrying Concealed Weapon 10 1
within the past few years with females now representing 48% of the caseload. As ® Larceny from Auto 16 -~
5:2‘ , ‘ Other 58 7
. 138 70
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[
Females in the research sample are 34 percent of the total participants and é
account for 62 percent of the total Larceny from Building offenses. Larceny | &
from Building accounts for 87 percent of the total criminal charges for female ¢
participants. For the total male participants, 28 percent were Larceny from ;
Building, 30 percent a combination of Breaking and Entering, Carrying a Concealed %
Weapon and Larceny from Auto. Of the remaining 42 percent, 16 percent were ¢
sex related crimes, Indecent Exposure and Indecent Liberties, and 26 percent a
combination of 24 various crimes. Although the table below is not broken down
according to sex, the category in Table 2-4 which indicates 7 criminal charges ¢
as "other" for females are as follows: (1 each) Conspiracy to Commit
Embezzlement, Il1legal and Fraudulent Use of Stolen Credit Card, Uttering and
Publishing NSF Check Under $50, Attempt to Obtain a Hypnotic Drug Falsely, °
Conspiracy to Commit Breaking and Entering, Uttering and Publishing dbligatory .
Note, and Purchase Excessive Amount of Exempt Narcotic. ~

il

The near absence of referrals for Possession of Narcotics (two cases) needs f
clarification. The drug abuse problem had not really "surfaced" in the community
at this tiwe and there were proportionally few drug arrests and charges being ' @
made. Little in the way of drug treatment was available in the community and the |
Genesee County Regional Drug Abuse Commission wés not to come into existence
until June, 1970. However, in the first nine (9) months of 1971, 132 "soft" B
narcotics cases were referred to CPA (by policy, CPA has not recejved referrals
on "hard" narcotics and "sale" cases)? With Michigan Office of Criminal Justice
Programs funding of a Law Enforcement Drug Referral Agent, in October, 1971 o

the drug referrals being made to CPA were diverted directly to the Drug Referral

Agent using the same deferred prosecution procedures as CPA.

-28-

a"who” constitutes the CPA clientele.

Classification of Participant by Age

Table 2-5

Age ~ Number % _
17-21 119 57
22-25 28 13
26-35 35 17
36-45 14 7
Over 45 12 6

208 100

The relative youth of CPA participants is apparent from Table 2-5 (57% are 17-21).
However, a significant number of older persons are served by CPA (30% are over age
25, and 13% over 35). In the 1969 CPA active caseload analysis 22% were over 29,
and in the 1972 CPA Larceny from Building study 22% were over 27 years of age. As
expected, in all studies, the highest percentgge of referrals is in the 17-to-25-

year age group. This, of course, is consistent with the screening criterion

which excludes violent crime offenders. The majority of adult crimes committed in

the United States are by this age group and the majority of crimes they commit are
non-violent (referrable) offenses. It is noteworthy, however, that the CPA

approach to rehabilitation is not exclusively for the very young.

Financial and Makita] Status, Education and Time in the Community

Indicators of a stable 1living pattern, i.e., financial status, marital status,
education and time in the community play an important role as determinants of

At the referral stage, these factors are
"hidden" in the sense that they are neither part of the criteria governing
referral, nor are they generally known to the Officer—in—Chargé—of-the-Case

or the .assistant prosecutor who has .the warrant/referral decision responsibility.
However, the selection criteria "screen out" at the referral stage those
offenders whose previous record evidences a continuing pattern of anti-social or

imi i in" be of a
criminal behavior, and "screen in" those whose offenses appear to
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situational, temporary, or impulsive nature. The result is that the program tends

to receive for referral "basically first-offender types" whose 1iving patterns

have not already become seriously disrupted or deteriorated.

In the past-referral stage, acceptance for probation by the Prosecuting Attorney
is predicated upon an individualized "treatment plan" worked out for each

participant by the counseling staff. For those few individuals for whom it is

impossible to devise a realistic treatment plan, because of a highly unstable
living pattern, the case is returned to the Prosecutor's O0ffice for further
disposition. Thus, personal and social stability play an important role, as
a "hidden" determinant of offenders eligible for referral and as a highly

"visible" determinant of those accepted on voluntary probation or returned to

the Prosecutor's Office. (Similarly, in Circuit Court considerable importance

attaches to the offender's 1iving patterns in determining sentence.) A carefully

i

designed procedure for giving high "visibility" to all cases returned to the i
. . p
Prosecutor is carried out through regular weekly case-staffing sessions, as j

described in Chapter 4.

None of the above, however, is to suggest that CPA clients do not have their
share of personal and social problems; rather it would seem to be a matter

of degree in comparing CPA participants with those being processed through the

court system in Genesee County.

Seventy-four percent of the research sample evidenced relative adeguacy of financial

resources (17% economically deprived). The 1971-72 Larceny from Building sample

similarly showed 18% unemployed, excluding students and housewiVes. Fifty-nine
percent of the research sample and 74% of the Larceny From Building sample were

attending or had graduated from high school. Fifty-five percent of the research sample
SN

had Tived in the community for over five years, giving a measure of residential [

stability.
-30_

The relative stability of offenders referred to CPA predisposes their successful
participation in a voluntary probation program. This would lead to the

assumption that many referred offenders would probably not violate the law again
even if there were no treatment aspect of the program. CPA acknowledges this

possibility. The difficulty, of course, is in knowing which ones. The treatment
aspect of the CPA program is seen as an analogical counterpart to their crime
intervention role: If it is possible to intervene at the grass-roots level

of adult involvement with the law and discourage further violations, it may be
possible through counseling intervention (a requirement of participation) to

resolve existing personal and social problems and prevent future problems.

Further, the treatment aspect of the program, together with the more stable type
of individual CPA deals with, should result in a high success ratio in terms

of personal and social adjustment and future law violation deterrence. The data
would indicate that this is, indeed, the case. (See Chapter 3, “"Life Situations

Following Termination")

A unique set of underlying psychodynamic factors is believed to contribute
importantly to the success of this deferred prosecution approach. First, although
"constructive coercion™ may be present in the client's decision to accept the
program (the alternative being prosecution through the courts), the decision is
made voluntarily. Second, although admissions of guilt are not required for
participation, the client is rgquired to accept "moral responsibility for
whatever his behavior in the alleged offense.” Therefore, the client is
inmediately confronted with the reality'of his behavior and its possible legal

and social consequences. Third, treatment normally begins within a day or two
after the client is apprehended rather than six months to a year later -as is often
Fourth, no one has

the situation with cases processed through the court system.
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“ordered” the client to do anything, the decision is his. This is a factor ‘ Thirty-eight percent 6f the clients in the research sample were school dropouts;
which seens wost “relevant™ to young adult clients. Fifth, the abrasive and O o 8% had at least some college education. In the CPA Larceny from Building sample,
stignatizing aspects of the Criminal Justice System which detract from the } ¢ 26% were school dropouts, 12% had some post-high school education. Probationers
correctional process are effectively and substantially minimized. in the Larceny from Building sample tended to be younger, more likely to be

Thus, it is possible to identify three distinct ingredients which constitute attending school at the time of the offense, and less likely to be school dropouts.

.
the correctionalmix" of CPA and contribute to its success: 1) the relative | The samples tended to exhibit similar characteristics reflecting the influence of
stability of its clientele, 2) the treatment aspects of the program, and ) | the referral criteria. Differences in the two samples primarily reflect the
the psychodynamic factors which distinguish deferred prosecution from the ! ° different age compositions of those committing shoplifting offenses as compared
traditional Criminal Justice process. § with the slightly more diversified group invoived in the total range of offenses
2 referrable to CPA, as represented in the research sample.
Table 2-6 Table 2-7
o In the same vein, twice as many (46%) of the Larceny from Building sample were
Education A Time in Co i % 7 .
— k me 1n Ctommunity L - attending school during the probationary period, as was the case for the research
Some Grade School 11 5 Under 1 year 8 ; . . ‘s
Grade School 6 3 1-5 yearz 2 58 22 ; sample (23% attending school). Again, the differing age compositions of the two
Some High School 63 30 6-10 years 1 5 o s ; . .
Attending High School 34 16 Over 10 years 103 50 Q;) § groups was a significant factor. The CPA treatment plan is often successful in
Graduated-High School 72 35 No information 28 13 ! . . . . . :
Some College 14 7 e ; motivating school dropouts to resume their education, a process which is more
College Degr 2 1 v . , . s
No in?ormggigﬁ 6 3 208 - 100 ; feasible with the relatively younger population of the Larceny from Building sample.
208 100 ¢ . . . :
i As would be expected, age difference is also reflected in the marital status.
Forty-nine percent are single and 41% married in the research sample; in the
Table 2-8 , .
} ° younger, Larceny from Building sample, 60% are single and 28% married.
i
Financial Status as ?
Indicated by Case Records* % | Table 2-9
Economic deprivation 36 %
Adequate P 8] ;Z; ] ® Marital Status %
More than adequate 72 35 .
* No information - 13 9 ‘ : - - Married 8 4
- ' D1vorced 8 4
208 ) S1ng]e 102 49
) 100 Separated 7 3
® Widowed 2 1
No information _4 2
:*The determination of financial status was not based upon a single indicator, o = 208 100
but derived from a subjective assessment of the client's total situation regarding g
income, family size, employment status, ability to pay Probation Service Fee, etc. ; -33-
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Table 2-10

Prior Arrest History

(208 cases)

Arrested as Juvenile

Yes No
Arrested Yes 5% 16%
As Aduit
No 6% 73%

Twenty-seven percent in the 1969-70 research sample had been arrested prior to
the offense for which they had been referred to CPA, which distinguishes the CPA
approach from a purely "first offender" program. This reflects application of
the referral criterion which stipulates that the present offense "shall not
constitute part of a continuing pattern” of anti-social behavior. IE"might be
noted that 5% of the sample had an arrest history including both juvenile and
adult offenses, and 73% had no previous arrest history. Sixteen percent had

previous adult arrest records, and 6%, previous juvenile records. (Table 2-10)

The standard probation term for CPA clients is one year, although many cases are
terminated earlier and the RAP project, dealing with Larceny from Building
offenders, is geared primarily to a six-month probation period. During the time
covered by the 1969-70 research sample, 98% of the probationers were assigned a
full-year term. Howevér, only 45% served a full year. An equal number were
terminated after a shorter prbbationary period, ref]ecting the CPA policy of
early termination based upon successful participation in é community agency

treatment program. Six percent were cited for Violation of Provbation énd

recommended for further prosecutorial disposition, and 4% had charges against

them dismissed as a result of CPA investigation and recommendation. (Tables 2-11, 2-17}
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Table 2-11 Table 2-12

Length of Probation Termination of Probation %

1 year 204 Terminated
10 wmonths 1 Early 94 45
6 months 3 Regular 93 45
- Violation of Probation 13 6
208 Dismissed 8 4
208 100
Table 2-13
Restitution %
None 173 83
Paid 30 14
Not Paid 4 2
No information _ 1  _* -
208 100

Assistance Given by CPA in the Form of Referrals to Community Services.

Basic to the philosophy of the CPA treatment program is the widest possible
gtilization of available community resources involviné referral, follow-up, and
early termination from probation once it is clear that the client's personal and
social problems are being successfully resolved through the referral agency.
This avoids two rather common community agency problems: duplication of services,
and “too many fingers in the pie." While the CPA staff is highly qualified and

customarily provides a wide range of counseling services, there are very practical

as well as more theoretical reasons for community agency referrval.

*less than 1%.
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Referral strengthens the CPA treatment program by conserving counselor time and
by making available to clients more specialized assistance (financial and

alcoholism counseling, for example). Referral to other community agencies has

made it possible for CPA counselors to carry heavy caseloads with a marked
degree of success, and to terminate cases in the earliest possible time, thereby
reducing ¢1ient supervision costs (CPA supervised 1272 clients during 1971 at

a per client cost of $65.00). Moreover, referral is believed to benefit

the client by providing him with problem-solving assistance and with a "positive"
agency experience, thereby offering encouragement for him to seek out community

assistance in the future if needed.

The purpose of this part of the research study was to determine the relative

success or failure of the program in meeting these referral objectives.

A total of 105 referrals was recorded, involving 83 of the 208 clients in the

1969-70 research sample. One referral was made for each of 69 clients. The

- remaining 36 referrals were made in combinations of two or more for 14 clients.

(Table 2-14) ;
Table 2-14

REFERRALS MADE BY CPA COUNSELORS

Service Number
Employment and Financial Aid
Direct job referral 16
Michigan Employment Security Commission 12
Financial Referral (Dept. of Social Services) 10
Michigan Credit Counseling Centers, Etc. 2
Scholarship Aid (DeWaters? 4
Health and Health Related
Private Psychiatric Clinic 19
Genesee County Mental Health Services -4
Alcoholism services 7
Planned Parenthood 6
Mott Program-Health Center 5
March of Dimes Medical Clinic 4
Crippled Children Commission 1
Legal Aid 3
Friend of the Court 4
Catholic Social Services 2
Other (one referral each) 6
105
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Referrals to community agencies were made in 40% of the cases in the 1969-70
research sample. The referral rate reflected the practice of providing most
counseling in-house, relying on community agencies primarily for specialized
counseling or for cases requiring an unusually high number of counseling contacts.
It should be noted, however, that the relative stability of client's life
situations made referral unnecessary in a significant proportion of cases.
Further, the reported referral rate (40%) may have been higher in fact; procedures
in effect during the 1969-70 period did not provide for a systematic recording

of referrals to comaunity agencies. (The procedures were modified in July, 1971.)

To test the possibility that referrals were not being made when there was a
real need which was not being met by CPA counselors, several factors should be

taken into account: the education and experience of staff (giving a measure of

professional competence), participation of staff with other community
organizations (community involvement), and program emphasis on meeting referral
objectives in 1972. The CPA staff has had a reputation for high professional
competence and community involvement since the program's inception. Program
emphasis upon meeting referral objectives is amply evidenced by the Resources
Are People Project of the Citizens Probation Authority (reported in detail in a
later chapter in this report). As the name of the project implies, the emphasis
.S upén the "people resources" in the community. An analysis of the Project's
Larceny from Building "active caseload" reveals that of 257 active cases, 128
referrals (50%) were made to 22 different community agencies. In this specially
funded project geared to maximum agency uti]iz;tion, oh]y 10% more referrg]s
were made than in the 1969~70kresearch sample. Allowing for the possibility of
incomplete record keeping in the earlier sample, it would appear that the

referral rate is fairly consistent in both studies. If you add to this the

evidence of staff professional competence and community involvement, it is
congluded that the 40-50% referral ratio strongly indicates that the CPA
treatment program referral objectives are being met.
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Larceny from Building

Indecent Exposure

Breaking and Entering {
Larceny from Auto

Carrying Concealed Weapon

Grand Larceny

Unlawfully Driving Away an Auto
Conspiracy to Commit Embezzlement
Indecent Liberties

Possession of Narcotics

Embezzlement over $100

Possession of Stolen Property

Possession of Stolen Auto

Receiving and Concealing Stolen Property
Making False Felony Report

Attempt to Obtain Hypnotic Drug Falsely
I'ttering and Publishing a Forged Check
Purchase Excessive amount of Exempt Narcotic

Charges

Number

— e e ed ok

Embezzlement under $100

I17egal and Frand. Use of Stolen Credit Card
Conspiracy to Remove and Conceal Stolen Property
Larceny by Conversion

Contributing to Delinquency of Minor

Obscene Telephone Calls

Entry without Permission

Minor in Possession of Alcohol

UnTawful use of Motor Vehicie

Uttering & Publisaning NSF Check Under $50
Conspiracy to Commit Breaking and Entering
Violation State Liquor Act

Conspiracy to Commit Larceny from Auto

Uttering & Publishing Obligatory Note
Destruction Utility Property

False Fire Alarm |
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*During 1968, CPA received 23 misdemeanor referrals from (then) Municipal Court on a "trial"
basis to determine the feasibility of utilizing preadjudicatory practices in Tower court.




CHAPTER 3

CPA FROM THE CLIENT'S PERSPECTIVE

Reported experiences and perceptions of clients of a probation agency provide

a potentially valuable perspective on the agency's performance. Clients'
reactions and assessments need not be taken at face value; as information
sources they certainly are not objective nor neutral observers of the probation
process. However, the client observes the agency from a unique vantage point;
his or her objectivity should, on the average, be no less than that of other
participants in the Criminal Justice process; the client's reported experience
qnd reaction provide significant feedback from those persons whose situations

and problems account for the probation agency's existence.

Methodology

An anthropological approach to client interviewing was utilized in this project.
Respondents were selected using a modified quota sampling technique. Interviews
were conducted and taped by an anthropologist with wide experience in field
research and in the use of the unstructured depth interview. The unstructured
interview was utilized to avoid shaping respondents' reactions to the particular
concerns that might shape the researcher's point of view. The former client was
led into the subject with an open-ended question directing attention to the CPA
experience, the inverviewer asking, in effect, "Tell me about it." The

unstructured interview offers one disadvantage; since the interview direction is
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largely determined by the respondent, the former clients do not respond
necessarily to the same questions. The research team opted for this

approach, however, for these reasons:

(1) The unstructured interviews provided a means for eliciting from
~each client responses focusing on aspects of the CPA program
and experiences most important to the client. The common
denominator across the set of interviews, then, is that each
respondent was drawn into commenting on elements of the CPA

experience most important to him or her.

(2) The intended product of the CPA evaluation was a planning
document--pinpointing strengths, weaknesses and areaé in which
modifications in program might be appropriate. Accordingly,
1nterview1né was geared to testing the CPA program's efficacy in
varied client contexts. The approach utilized was desighed to
probe responses within these contexts. A more structured,
quantitative approach would have demanded a prohibitive number
of interviews (Note that interviews with clients ran from 30
minutes to a]mo§t three hours in length) without necessarily

providing more meaningful findings for program planning purposes.

In order to obtain a representative group of ex-probationers, selection of

clients for the interviews was based on five major categories.*

*Only one current probationer and one pending probationer were inter
during the course of this project in order to avoid (1) biasing the data and
putting probationers under undue pressures.
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There were not random selections in the first four categories but selections

were based on the following considerations:

(1) Probability of response to interview request,
2) Availability,
) Socio-economic level, and

4) Race, sex and age.

The Random Selection category was picked by Tisting all the cases in 1971, then

the 18th client on the following three lists was chosen for an interview:

(1) Active (Active Probationers)

(2) Terminated (Terminated Probationers)

(3) Pending (New Referrals with no Disposition)

Interviewed were fourteen ex-probationers, one active and one pending probationer

and two family members. Appendix A contains a summary of client and family

interview data.

No attempt was made to correlate the type of offense committed to the first

three categories of the selection criteria because the problems or achievements

of any client is not necessarily indicative of the type of crime committed. There

is an exception with sex offenders "because the Indecent Exposure is arrested

for the symptom of his problem," according to the CPA director.

For purposes of comparison cases are numbered 1 through 18, as shown in Table 3-1.
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Table 3-1

Selection Criteria for Interviews

Case Number
Number of Cases
I. Probation Vialation 1 1
II. Special Treatment Problems 7
Alcohol and Addiction Related 2,3,4
Sex Offense 5
Multiple-Problem 6,7,8
IIT. Probation Achievers 9,10,11,12,13 5
IV.  Member of Probationer's Fam§1y 14,15 ?
V.  Random Selection 3
Active Case 16
Terminated Case 17
Pending Case 18
Total all cases 18

CLIENTS' EXPERIENCE WITH CPA: Initial Reaction

Of all the clients interviewed, one had a continuous negative reaction to the
CPA program. As shown in Table3-2, 13 of the 18 people interviewed had an
immediate positive reaction to the counselors and, by extension, the program.
The following quotes are indicative of how the clients fesponded whén asked.
about their reactions to the staff of CPA. "I realized they really cared what
happened." (#3) "...she is really interestgd, it is not just a job to her.f
(#4) “...I could trust these people 100%‘because I knew these people were for

me." (#5) "...his attitude was that he was trying to help me, you know." (#9)
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Table 3-2

INTTIAL REACTION DEVELOPED REACTION

Positive

Negative
Case No.

Positive
Case No.

Negative
Case No.

Case No.

17

NWRAWN
WIS wMN

— —

-~

Four of the clients were somewhat skeptical initially but acknowledged that
their initial negative reactions were caused by their fear of the situation

or misunderstanding of the program. A1l four came to the realization that

the program was structured to directly help them and they were able to accept

that help. Only one client felt that he didn't need help and said that going

to the CPA office made him feel like a criminal. (#17)

Clients' Reactions to the Possibility of Incarceration

With respect to the fact thap participation in the CPA program prevents the
client from being prosecuted and possibly going to Jail or prison, eight
clients (of sixteen interviewed) verbalized their fear of a Jail or prison

sentence and noted that for this reason they were greatly relieved when referred
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to CPA. Note that of the eight, four were among the five clients who initially
had a negative reaction to CPA. (Tables 3-2 and 3-3)
Table 3-3

Clients Who Were
Not Asked or Didn't
Offer Information

Clients Who
Verbalized
Fear of Incarceration

Case #2 Case #1
3 4

7 5

9 6

12 8

13 10

16 14

17 s

18

Constitutional Rights Questionnaire

Only three of the sixteen probationers interviewed were asked about the
Constitutional Rights Questionnaire® Of the three, two replied they didn't

understand it (#3, #13) and one said that she did understand it (#7).

Reactions to Structure

Of the eight persons who indicated a preference, seven expressed a liking for
”dropéin" appointments or simple "call-in" reporting.* Some had doubts
whether this loosely structured system would be beneficial for everyone. Just

one client (#10) expressed the need for a regulariy scheduled appointment saying

that, "It was a predictable situation I could depend on."

**0n this same subject see the counselor reactions in Chapter 4.

*See Appendix 4.
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Referrals

There were various referrals to community agencies reported by the clients.

Of these, only one type, psychological counseling, can be used for a comparison

of reactions because it is the only referral reported in more than two cases.

The clients whb had negative reactions to the attitudes and methods of the
psychological counselors to whom they were referred concretely verbalized
their unhappiness and disapproval of those agencies. The following remarks
taken from interviews illustrate this reaction. "...I think he only talked to
me for about three minutes. He seemed to be rushed and had other things on

his mind or somethin'-- he didn't want to be involved with talking to me, you
know." (#3) "I didn't like tha way that he approached me. Like when I

first met him he came in the room and started asking me questions ébout if 1
was prejudiced and then he started throwing ideas at me..." (#8). "The
intervieﬁs with the man at ____ 's office were technique centered, very
inhuman. They were just like someone has just gotten out of school and had
read all the Carl Roger's books, client therapy and who goes step by step and I
would walk in and he would say, "What are you thinking? What are you feeling?

and the big silence." (#10)

The clients who had a positive reaction to psychological counselors expressed
only a mild approval of the help or counseling that was offered. As indicated
in Table 3-4, there is only one more unfavorable than favorable reaction.
However, because of the strong unfavorable reaction compared to the mild
favorab]e'reaction it seems necessary to emphasize the pdint. fn comparing

these responses to the positive or negative reactions to CPA as a whole, only
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one case (#3) had negative reactions to both CPA and the psychologist. (Table 3-4.)\:>

It seems appropriate here to mention that in the extensive interview with

the Director of CPA, he mentions the fact that a psychologist consults with

the staff of CPA on their treatment of probationers, but there was no
discussion of feedback to the counselors concerning the obviously many referrals
to mental health agencies, except in noting that there were two principal

agencies that the CPA staff referred clients to for psychological evaluation

and counseling.

One client, (#4) said that she thought she should have been referred for

psychological counseling because of her drug probiem and was not referred.

Table 3-4

Referral-Psychological Counseling

REACTIONS
Positive Negative
Case #1 Case #3
5 7
14 8

10

There were four other referrals reported, one to Planned Parenthood, (#6),

one to Credit Counseling (#2) and two to Hurley Hospital Alcohol Program

(#2 ana #3). A1l reactions wére favorable to these programs.

Termination

There were fourteen terminated probationers interviewed and of these four

centinued on probation for one year or longer. Of the four, one female
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toward the counselors at CPA who told them that there was no record, although
only two of the five had actually received their records including fingerprints

and photographs.

Four participants expressed doubt that their records were expunged, although
two of the four were relatively unconcerned about it. One client (#4) said
that she definitely thought that the judge had access to this information in
a later arrest and conviction of a felony. She believed that had the judge
not known about her previous arrest and involvement with CPA, she would not
have received a sentence for the conviction of larceny from a building because
without this information the judge would have seen it as a first offense and
been more lenient. The other client who was concerned about his record (#9)
reported that he had repeatedly inquired about it through the CPA staff and
was never specifically answered, so he concluded that there is still a record
in existence. The remaining two clients who were asked about their records

were unsure whether to believe that their records had been destroyed or were

still in existence.*

Table 3-6

Answers Concerning Existing Record of Arrest

No Record Record Exists Doesn't Know
Case #5 Case #2 Case #10
7 4 17
8 : 6
12 9
13

*On this same subject see the counselor reactions in Chapter 4.
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Life Situations Following Termination

Overwhelmingly there is an apparent improvement in attitude and future plans
of the interviewed clients and family members. Certainly the most prominent
positive aspect is the fact that these clients did not go to jail and that
there is no official record of their arrest.* Three of the exprobationers
did not report any significant change in lifestyle. Of the others, #10 and.
#11 completed college, #7 joined a therapy group, #3 is seeing a psychiatrist
of his own volition and #13 and #15 are trying to get back to school. Number
6 was married while on probation and reports that everything is going well.
Number 12 helped his wife get through Beauty School, bought a new car and is
in the process of purchasing a house. Number 5 reports that marital and job
problems have improved and #8 reports an improvément in the family situation,
as did her mother, #14. Number 17 was in college while on probation and is
continuing his education. Only one of the clients, #4, was involved in further

criminal acts, reporting that she was convicted of Larceny from a Building.

Client's Suggestions for Improvement of CPA

As shown in Table 3-7 , four interviewers made no suggestions, of whom two
were family members, not probationers. Of the fifteen suggestions made, there
were four suggestions that three or more clients recommended. Closer contact
with probationers, including home visits, was suggested by five clients. Some
of the responses supporting this suggestion include the following: "...they

might surprise me with a dirty house, but at least I would have felt they were

interested enough to come by." (#4), "Well, like I need help with my drinking

*Note, however, the ambiguity regarding the return of arrest records.
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continued probation for fourteen months. The client who is still active
has been on probation for over one year also. The average length of

probation for the other ten clients is nine months, as illustrated in Table 3-5.

Table 3-5

Length of Probation*

Case No,

———d
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Records

There were twelve clients who were specifically asked whether they thought
that there was a record of their arrest or 1f they thought that someone could
find information concerning their subsequent participation in CPA. Five

clients expressed belief there was no record and expressed feelings of trust

-

*Case 14 is omitted because this is a famil
. . : y member of Case 8. Case
15 is also a family member of a client who was not interviewed; however, the

client was terminated after a probation period of ni 3
N . ’ D 0
is activy | C 18 i i ine months. Case 16
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problems and [the probation counselor should] make sure that I went to classes
and met friends and got involved and really took it serious." (#3), “They
could just show up and the person is surprised and then they would know

whether they are genuine or not." (#7)

There was much interest express2d concerning the involvement of exprobationers
in counseling acti?e probationers. (It should be noted that the director of
CPA has indicated a desire to institute such a program.) Comments supporting
this interest included these: "...you know, it is 1ike going.on a new job --
‘first day kinda nervous and scared... but maybe somebody is going with you that
you-know -- it ain't so bad." (#3 referring to Alcoholics Anonymous meetings),
"I would volunteer, I think I could help people. 1 have helped a lot of my

friends... to get off drugs by just sitting down and you talk to me..." (#13).

The suggestion that there should bz more frequent appointments with counselors
was mentioned by four clients. This is yet another aspect of the interest
expressed in establishing closer contact between probationers and counselors.
These two suggestions seem to indicate a pronounced need for guidance and close
supervision in order for the probationers to regain a sense of balance and

direction in their lives,

Jobs are a continuing problem and interest was expressed in having better
vdcational guidance and job referrals.* None of the clients interviewed
reported getting a job as a direct result of referrals made by CPA, although
#7 said that a counselor had given her some names of people who might be

interested in purchasing her ceramics.

*NOTE: Since April.1, 1972 a Division of Vocational Rehabilitation
counselor has been assigned on a half-time basis to work with CPA clients.
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problems and [the probation counselor should] make sure that I went to classes
and met friends and got involved and really took it serious." (#3), "They
could just show up and the person is surprised and then they would know

whether they are genuine or not." (#7)

There was much interest expressed concerning the involvement of exprobationers
in counseling active probationers. (It should be noted that the director of
CPA has indicated a desire to institute such a program.) Comments supporting
this interest included these: "...you know, it is Tike going.on a new job --
first day kinda nervous and scared... but maybe somebody is going with you that
you know -- it ain't so bad." (#3'referring to Alcoholics Anonymous meetings),
“I would volunteer, I think I could help people. I have helped a lot of my

friends... to get off drugs by just sitting down and you talk to me..." (#13).

The suggestion that there should be more frequent appointments with counselors
was mentioned by four clients. This is yet another aspect of the interest
expressed in establishing closer contact between probationers and counselors.
These two suggestions seem to indicate a pronounced need for guidance and close
supervision in order for the probationers to regain a sense of balance and

direction in their lives.

Jobs are a continuing problem and interest was expressed in having better
vocational guidance and job referrals.* None of the clients interviewed

reported getting a job as a direct result of referrals made by CPA, although

 #7 said that a counselor had given her some names of people who might be

interested in purchasing her ceramics.

*NOTE: Since April 1, 1972 a Division of Vocational Rehabilitation
counselor has been assigned on a half-time basis to work with CPA clients.
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There were various other suggestions including the possibility of expanding

the program, instituting a group therapy program designed to include younger

people. (Table 3-7)

- Table 3-7

Clients' Suggestions for Improvement of CPA

Program involving éx-probationers #2, 3, 9, 10, 11, 13
Closer contact-home visits #2, 3, 4, 6, 7 ’
More appointments with counselors #2, 3, 8, 13
Vocational guidance #3, 4, 7
Better job referral #9, 13
Expansion to include more people #5, 16
Group Therapy #4, 7
Better office environment #9, 11
More counselors ' #6
Systematic family involvement #2
Involvement with other probationers #4
Continued counseling after termination : #13
More time during appointments #13
Guarantee of destroyed records #17 -
Program for younger people #6, 11
No suggestions #1, 12, 14, 15
-51-



APPENDIX A

CLIENT AND/OR FAMILY INTERVIEW DATA
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I. PopuTation: 390 cases under supervision from July through December, 1969.
II. Basis of interview selection
® A. * Probation Violators
B.  Special Treatment Problems
1. Alcohol and/or Addiction Related
® 2. Sex Offenses
3. Multi-problem
C. Probation Achievers
® D Family
E. Other considerations of categories A, B, C, D.
1. Probability of response to interview request
" 2. Availability
3. Socio-economic level
4. Race
® 5. Sex
6. Age
F.  Random Selection
® | 1. Active Case
2. Terminated Case
3. Pending Case
o III. Client Data
A.  Clients (not famfiy) | 16
1. males 8
.‘ 2. females 8
' B. Average length of Probation period 10 months

i

Iv.

C. Average age of clients
D. White
E. Non-white
F.  Average grade level]
G. Marital Status

1. Single

2. Married
H.  Employment

1. Student

2. Housewife

3. Factory

4. ~Teacher

5. Skilled

. 6. Non-skilled

Offenses
A. Lérceny from Building
B. Breaking and Entering
C.  Indecent Exposure
D.  Carrying a Concealed Weapon
E.  Llarceny From Auto
F.  Possession oflMarijuana
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CHAPTER 4

CPA FROM THE STAFF MEMBER'S PERSPECTIVE

The entire staff at the Citizens Probation Authority (CPA) was interviewed
over a period of several months during 1971 to determine staff members'
perspectives on the operations, and determine, from the staff vantage point,
strengths and weaknesses of the CPA approach to probation. Starf attitudes

and assessments are central to program evaluation for the descriptive and factual
data presented, as a basis for comparison with the views of clients and others

and as an indicator of agreement on goals, morale and other factors relevant to the

-~

successful operation of a probation program.

Methodology

Confidential interviews were conducted with each staff member, in the CPA offices,

ranging from one-half hour to almost two hours. The average time was about one

hour. Interviews were focused around an agenda rather than a structured format,
reflecting the informational rather than attitudinal emphasis of the questioning,
and the desire to avoid directing questions along pre-determined routes that
might fail to elicit what staff members considered most important. A1l full-time
employees of the CPA were interviewed, including counselors, supervisors and
secretaries. Of the fourteen staff 1ﬁterviews, ten were conducted with counselors,
four with secretaries. Comments in the following text are not linked to staff
position, however, in order to preserve respondents' anonymity, and some

quotations have been edited to sérve the same purpose. (It is noted that interviews

reflected staff attitudes of 1971 and not, necessarily, of the 1969-70 period of the
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research sample, although excessive caseloads during both periods would tend

to indicate a similarity of concerns, at least in that area.)

Staff Perspectives on CPA

CPA is characterized by a high degree of consensus on methods and goals and a

similarly high esprit de corps. Not only do staff members have similar views

on that program; it is also obvious that the members pitch in and help each

other out. The boundaries between counseling, secretarial and supervisory posts

are often crossed as staff members assist when needed.

The interchange of tasks reflects the high degree of rapport existing within
CPA. Any differences or disagreements which may exist between staff members
should be assessed with knowledge of this rapport as backdrop. Results of

interviews with CPA staffers are presented below, organized topically as follows:
personalities as a factor of cohesion and morale; organizational responsibilities; ;:)
PLATO and RAP.

space and facilities; and finally, projects of CPA:

Personalities as a Factor of Cohesion and Morale

A circumstance of the CPA program that is not unique, but rather striking, is
the extent to which the agency has been shaped by the concepts in correctional
philosophy and professionalism fostered by its director, B. James Wright. As

is more often the case with innovative than traditional programs, the personality

a
- of its director has been/dominant force in guiding a fledgling program from

"experimental” to accepted "professional" status. For this reason, the researchers
sometimes found it difficult, if not impossible, to separate personality factors
from the program's operational philosophy and practices.

The operational philosophy and practices derive from the innovative concept of
£

C

deferred prosecution, itself, as a preferable correctional alternative to
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traditional Criminal Justice processing of cases with all of the attendant
stigmatizing effects. What has been described as "openness of structure,"
“flexibility," and "willingness to try new things," are characteristically
ascribed to emergent rather than established institutions. Functioning without
the hierarchical and statutory constraints of traditional corrections agencies,
CPA is more readily adaptive to new concepts of client treatment and to the
changing demands of an explosive growth rate, 391 referrals in the first full
year (1968) of professional staffing as compared with 1171 referrals in the

fourth year (1971).

As would be expected, the daily process of operationalizing innovations bears,
in large degree, the stamp of the director. Nowhere is this more apparent than

in the agency's administrative philosophy regarding staff professionalism.

The agency operates on the premise that each staff member, holding a professional
role and responsibility, ought to operate with considerable autonomy, and further,
should have a continuing and significant opportunity to participate in assessing
and recommending changes in CPA policies and procedures (always with a view to
better meeting the clients' needs). Many of the decisions normally reserved

to administration are, in fact, arrived at on a consensual basis with all staff
members encouraged and actively involved in the decision making process, an

jmportant function of the regular weekly staff meetings.

Employees of the agency hold the director in the highest esteem. He is seen

as the type of employer that:-one can work for easily, who is not overly
démanding but who, at the same time, can get the work done. One staff member
maintained there would be no CPA program without Wright. While others did not
go as far, a frequently expressed sentiment was that CPA would be a far
different - and by implication, less successful - program without Nriéht's role

in shaping and guiding its development and operation.
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It is obvious that the director's personality and philosophy have been dominant rft)
factors in establishing the posture of an innovative program which has had -
considerable success in its mission. A question is raised regarding what impact
departure or dimunition of the influence of the director would have on the

program. It seems clear, however, that the impact of such change would be

considerably less now than in the formative, experimerntal stages of CPA. (Note,

though, that CPA has been evolving and innovating from its earliest period to

the present - again, a reflection of the director's strength as well as evidence

of the strength of the program -- and that in this sense the formative or

experimental stage is a continuous one.

"Personality clashes" appear to have little effect on the day-to-day workings

-

of the agency. As one of the employees indicated:

...it's real easy to work here, and the people are really (:}
cocol, you know, they're genuine people, and if they've

got something they don't like they tell you and if they've

got something about you that they do like, they don't hesitate

to tell you either...around here, it's just so easy to relate

to pepple, it's so easy because there's just no--we don't have

time for games.

Another employee inaicated a similar feeling about co-workers in response to the

question, "What do you 1ike about CPA?":

First of all, the people, my co-workers, the atmosphere

is quite pleasant to work in. It's not like a punch-in-punch-out
thing and it's not a cold atmosphere. We have such a variety of
co-workers, each one specializing in a different area.* If you
have a problem or you want to discuss a case and you can't always
talk to the casework supervisor, you can always talk to your other
co-workers, and they're always willing to stop work and listen,

or they'1l come to you and you go to them. Helps you get along
pretty good. It's pretty rewarding.

e,

*This reflects an administrative policy of hiring well qualified, “independent-
type thinkers," each with a distinct dimension of experience or ability to contribute
to the agency and able to function well with a minimum of personal supervision. AlsQ,
see page 84. 57



Another employee in response to the same kind of question indicated:
I Tike the fact that we're getting away from the
conventional correction systems and I think we are seeing
some rea1 positives. I like getting away from traditional
agencies. I Tike the things we're attempting to do--the
fact that we're seeing some positives. I 1ike the
atmosphere. We're very casual which kind of bothers me
at times because I've usually worked in very very structured

agencies and yet, I think that even this o1d dog is learning

Eggt the traditional way is not always the best way to do
ings.

Working relationships among CPA staff members are characterized by openness

and cooperation. There appears to be little in the way of internal politiking
or status seeking behavior of a type or degree disruptive to the agency's
purposes. ATl persons interviewed indicated they enjoyed working for the CPA
and tended to regard the agency as an ideal sort of place to work. This finding
s particularly interesting in light of the similarly shared belief that, because
of its large caseload, everyone in the agency is greatly overworked. Attitudes
toward the director, the open situation relatively free of “petty gaming"
frequently associated with organization, and of course a strong commitment to

CPA's purposes and approach are major reasons underlying the positive staff

outlook.

Organizational Responsibilities: the Constraints of Quantity Upon Quality

A11 agencies must develop procedural rules and routines to regulate and monitor
the flow of work. The term "bureaucratic" is frequently applied to the case in
which organizational “requirements" significantly interfere with program "needs."
Elements of bureaucratization--despite the flexibility and openness described
above--are fostered, as viewed by staff nembers, by such items as a heavy

caseload, excessive paper work associated with heavy caseloads, and the concept

of report day, among other items.
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immediate detriment to the program, as has been demonstrated.

The caseload of the CPA appears larger than it should be for effective handling S
p

of individual cases. According to the case work supervisor at CPA and a
nation-wide consensus of correctional authorities, the optimum caseload for one
probation counselor is about 50 cases. Given the emphasis upon community agency
referral, the relative stability of clients' 1iving patterns, and the unique
psychodynamic facto}s of deferred prosecution, referred to in Chapter 2, indi-
vidual counselor caseloads larger than 50 can undoubtedly be sustained without
However, counselor
caseloads are frequently well above the recommended figure. At any given point,
caseloads have ranged from about 130 to 165 (until late 1971 when, with the
addition of three RAP counselors, caseloads began to drop below 100.). Caseloads
of this magnitude hold serious implications for the counseling process, a situation
disturbing to both counselors and clients (a desire for more time with counselors
was frequently expressed by ex-clients--see Chapter 3 ). As one counselor indicateCij)

...1 wish I could have mcre time dealing just with clients.

You always have a lot of cases pending that you have to do

reports on. A Tot of time you can't just sit down and talk

with the people like you'd like to, and in a way, it's kind

of frustrating. The program itself is a real good program

if we had more counselors and our caseload could be cut in half.
Another counselor commented in a similar vein:

The job is perfect except it's too much. I don't like to

rubber stamp cases. And I have to do a lot of rubber

stamping of cases. I'm guessing that they'l1l be a good

probation risk. I want to do a decent job on the case

but there's justto many people passing through.
The problem of course is not restricted to any one area of CPA functioning.
The overcrowding also is important in the influence it has on the number of field
visits a counselor can make to a client's home. Assuming a caseload of even 100
persons, the average (hypothetical) counselor would have to make five house calls

per day, five days a week to see all of his clients at home in any one month.



Obviously the case worker does not have to see al] of his clients at home in
any given month, but such visits are viewed as important by clients (see

Chapter 3) as well as staff. Home visits are severely limited by present

caseloads.

The impact of high caseloads has been graphically illustrated each month at

CPA on "report day." Traditionally in juvenile and adult probation and paroie
agencies, report day is the day on which most probationers are required to visit
the office and report in person their past month's activities to the counselor.
The purposes of report day are: 1) to provide the agency with standardized
data on clients' whereabouts and activities, 2) to determine if any changes
relevant to the agreed upon conditions of the client's participation in CPA have
occurred, 3) to determine if changes in the treatment plan are necessary, and
4) to set up further "counseling interviews" at another time, if so indicated.
CPA 1s frank to admit that the report day practice was "inherited" from
traditional corrections, was initially instituted as a known method of ‘keeping
track” of a large caseload, and was employed, partially at Teast in the formative
stages of the program, with an eye to gaining "professional acceptance" of the
program. (Similarly, the agency's decision to employ a facsimile of the
traditional "Probation Order.") Frequently on report days a client's regular
counselor has been overloaded, the person could not wait, and he or she would
then have to see another counselor, or the casework supervisor or program
director, who may have been free momentarily but was just as harried and

overworked as the regular counselor.

CPA staff recognized the problems with the concept of report day as practiced in
the past, and offered various suggestions regarding how it could be changed to fit

the particular needs of CPA. Characteristic of the flexibility of the program,
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and the openness of administrative philosophy to the inputs of staff, effective i
April 1, 1972, traditional minthly report day was discontinued with each

counselor instead being available in the office one day a week to receive

clients by appointment or "drop in," supplemented by field contacts with clients

during the month, which substitute for monthly reports. This “agency decision,"

it is now reported, better meets the needs of the clients and the staff, and has
improved staff morale as a result. It should be obinged that improved staff

morale may also have been a function of participation in the decision making process.

Another counselor, at the very beginning of the interview stated:

A lot of my day too is spent doing reports. There's too much

paper work here. The program is losing its eéffectiveness at

this point or at a point three months ago, because of all the -
paper work that's involved. And it's really not excessive '

except that we're short staffed. We just have too many cases.

Even when you short circuit a report its really not enough so .
that you have more time to spend with your people and I think

that you should spend time with the people and I'm getting this ,{:}
assembly-line feeling. S

Another counselor put his feelings this way:

I think there must be better ways to do our paper work. I

think we all feel that we are harried by the reams of paper

work that must be done--the initial reports, recommendations

to the prosecuting attorney, the road book entries themselves

that must be done. Every contact you have with a client--make

a notation. Although this is in the best interests of the client,
it seems like we are recording constantly, and there must be a
better way but we haven't found it yet.*

These comments suggest a number of related problems for the members of the agency
all of which might hinder performance of its primary job: The amount of personal

attention given to individual clients was not as high as it should be according

*It is interesting that the counselor's feelings are mostly aptly described
as one of frustration rather than pessimism or defeat, as there is a note of -
optimism expressed in the last thought.
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to CPA standards, or as desired by c]ienfs interviewed; the amount of time

put into report writing was seen as excessive by the staff (which is important
whether or not the time is excessive by some “"objective" measure); following
up a client after initial interviewing may also have suffered from the demands

of paper work and a heavy caseload.

Internal -communication represents another aspect of organization mentioned as
a problem by several staff members. At present the CPA is housed at three
different locations: the core staff is housed on the top floor of a building

owned by the County; the PLATO (Probation Liaison and Training Officer)project

-~ which functions as the liaison and intake arm of CPA, is housed a block away in
“ the Prosecutor's Office; and the RAP (Resources Are People) project is housed
- 6 blocks away with the Mott Crime and Delinquency programs in a former school
'A_building. CPA now comprises three units in one. The physical separation and

" the interrelated but diversified responsibilities of each call for increased

attention to more formalized systematic inter-office exchange of information
and documentation. A simple but extreme example of the problem is that for the
first year of the RAP project there was but one line and three phones to service

5 staff members and hundreds of clients.

Another problem related to organization and communication dealt with the
return of arrest records to offenders released from probation (approximately
35 percent of referrals have been formally arrested and booked). The law
requires that should any accused person be released without a charge made
against him, arrest and booking information shall be returned, except where
the person arrested has any prior conviction other than misdemeanor traffic
offenses or was charged with certain sex offenses (MSA 4.463; CL '48,.28.243;

CL '29, 569). However, as one counselor remarked, "The only real hangup that
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we have is the return of the arrest records. This is the only real mechanical .
breakdown that we have with the program right now." He further noted that ;:3
return of arrest records may take as long as two-and-one-half years. When

another counselor was asked if there was much difficulty in getting arrest

records returned, he said, "Through the police we have a hideous time.

They just up until now would not cooperate at all. They didn't believe

(in the program) and by God they weren't going to do it."

In addition to the possibility suggested by the above counselors, another reason
cited for failure to return records promptly was the Tack of knowledge of the
law and its application on the part of some lawenfarcement agencys' records
personnel. Like sd much else related to the implementation of the program,
"educating the system" has veen a continuous effort, much improved, waever,
since the addition of the 1iaison and intake officer (PLATO). Admittedly,
however, the probiem has not as yet been fully and satisfactorily resolved.
Former CPA clients tended to express uncertainty regarding whether their

records had been destroyed (see Chaper 3). This aspect of the deferred

prosecution probation program deserves continued attention.

Despite their physical separation from the main CPA office, the RAP and PLATO
projects should continue to contribute to greater communication and coordination
between CPA and law enforcement and community agencies. The PLATO officer has

responsibility for liaison with the 23 police agencies in the County and the

Prosecutor's Office in CPA matters. One of his most important responsibilities

is public relations of a problem-solving nature, both on policy and procedural

levels and with command and Tine staff personnel. Similarly, CPA and RAP
counselors utilize community agency contacts not only for client referral
N
follow-up but also for diffusing information about CPA and RAP as well as learning 7
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more about other agencies' personnel and services. Although heavy caseloads
have often 1imited such public relations efforts with other agencies, it is
believed that CPA, because of its community out-reach orientation, has
surpassed traditional corrections agencies in this direction. With the
initiation of the RAP project in 1971, a main task of which is to acquaint
other agencies with the work of CPA-RAP, and to bring these agencies'
services to the attention and use of CPA-RAP clients, a more regular pattern
of communication is developing, and closer interagency coordination will be

feasible (ser PLATO-RAP description later in this chapter).

Space and Facilities

The physical design of the offices of the CPA was not intended to house a
counseling agency. The office space consists of two private offices_for the
use of the CPA staff (with another office available if and when the occupant
happens to be absent). Others on the staff have desks separated only by
plywood partial-partitions {(purchased from funds out of the coffee kitty). It
is possible for anyone in the waiting area to see into two of the counselor's
offices and, if the person should so desire, into two more with only a slight
effort. The secretaries, moreover, can look into the counselor's offices from
their desks. K11 of this openness may inhibit the clients and cause them to
be less open than might be -appropriate if they are to get the full benefit of

the treatment program.

One counselor explained:

I think the county expects a great deal from us in working under
the conditions we do sometimes...I think that with the kind of
interviews we do we inhibit a client when he comes into an open
area, particularly when he's fairly new to the program. He comes
into an open area--as you can see there are little hanging
partitions--and here he is talking about his personal business.
That may be a sex offense and we may be going into some detail and
he's sittin' around trying to see who's Tistening and very very
inhibited which makes it difficult to work with these people.
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Another counselor asked about the open spaces, responded:

...when I first came in, I'd be si

a client, and I'd fee] somebody watching me and I'
self-conscious about it, you know, and ?f it bgtgegegeﬁesuper
then { wonder what it does to the client...But right now’
there's not really too much we can do about it because of the
fact that there are no funds to develop individual offices

with doors and windows and ever i ] ;
bit of a problem. erything else, so it's a litt]e

tting there, interviewing

When counselors were asked what changes they would make if given the chance,

consideration of i ciliti i
working facilities was paramount: "That's it, more privacy!"

One aspect of the space problem that is positive is the open feeling one has in

the agency's waiting area. Although open, this area is often peopled with

counselors and others engaged in informal conversations, as the counselors
3

; . . .
ncluding the director and casework supervisor, often take over for the secretaries

when the secretaries are 111, leave for lunch or coffee breaks. In addition, if

a e N
counselor or a secretary moves through the reception area, he or she always Qwﬁ

asks if the person waiting has been helped. As one staff member put it:
Jim Wright (the director of CPA) sa
yss when you go out th
ﬁhat area and see someone, speak to them, asi thgm if the;ough
avE peen helped. "Has anybody waited on you?" for example
gr_ wink at them or something." To me he's right- on térget’
01ng that. You make people feel comfortable. Get them to

like you.
The difficulties encountered by the CPA in their utilization of available space

have, then, both positive and negative consequences for the agency. As mentioned

the open area in the waiting rogm is a very friendly and warm area in which the
clients wait, and here we would suggest no basic changes. Counselors should have
private offices, however, so that they might interview clients in private and not
be worried that the client is failing to reveal his 6wn very personal problems

because of the inhibiting effects of a semi-public interview.
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PROJECTS OF CPA: PLATO and RAP

In addition to the core program of the Citizens Probation Authority, two agency
projects also come under the head of CPA. These are the PLATO (Police Liaison
and Training Officer) project and the RAP (Resources Are People) project,‘
PLATO financed through a Michigan Office of Criminal Justice Programs grant,
and RAP through a private trust fund grant. Both complement CPA functions and

staff.

The PLATO project, implemented in 1970, has two distinct but interrelated

functions: 1liaison and training, and intake of clients. The first aspect of
PLATO is what its name implies, liaison with the Prosecutor's Office and the 23
police agencies in the County, and informal inservice training of their personnel
on a day-to-day, case-to-case basis. The liaison and training function

involves frequent daily contacts with police and assistant prosecutors

regarding referral and disposition of cases, return of arrest records, re-insti-
tution of prosecution, etc. In coordinating the law enforcement and CPA functions,
PLATO has been instrumental in refining procedures, interpreting interdisciplinary

roles, and monitoring the process to prevent bottlenecks and backlogging of cases.

The "public relations" aspect of these functions has been a major factor
contributing to the law enforcement commuﬁity's growing acceptance and support
of the concept of deferred prosecution. The two PLATO officers who have held
the job to date have been high]y experienced and respected, former, command-

level police officers (retired under 25 year mandatory rule).

‘The second principal function of PLATO is to assist the police agenciés and

Prosecutor's staff in making referrals, and to conduct intake interviews.
After the referral decision by the Prosecutor's Office, governed by the

referral criteria, PLATO interviews the applicant to advise him of his Constitutional
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Rights, explains the purpose and nature of the CPA program, secures the

i“}

Sy

cooperation of the client and refers him to a staff counselor for a work-up
on the personal and social history of the client. Cases not meeting CPA
criteria or who voluntarily withdraw from participation at the intake stage are

referred back to the Prosecutor for further disposition.

In addition to serving the above ends, ﬁhe PLATO project has made it possible
to release the counselors' time for counseling; they no longer have to work

on an individual case basis with the many assistant prosecutors, police officers
and agencies involved in the deferred prosecution process. A1l communications
and processing normally flow through the PLATO office. The possibility of staff
becoming too removed from this important function has been minimized by new
staff members training with PLATO, by rotating staff in PLATO absences, and by
the participation of PLATO in the weekly case-staffing sessions. The PLATO

project is considered by police, Prosecutor's staff, and CPA personnel to be "

the key to a successful deferred prosecution program.

The Resources Are People (RAP) project, as its name suggests, is a community
out-reach approach emphasizing maximum utilization of the “people resources"
in the community. The RAP approach involves client participation in Public

Information Meetings, small group discussions, individual and family counseling,

and referral to community treatment agencies.

The twice-monthly Public Information Meetings, conducted by agency representatives,
are designed to acquaint clients/families and agency workers with the nature and
scope of a wide-range of social problems (alcoholism and drugs, family planning,
education and job training, etc.) and the community agencies available to deal

with these problems. Through these meetings, small group discussions relating i:}

-67-



these problems to client and family needs, and through referral to community
agencies, the project hopes to encourage clients to utilize these "people
resources" in the future by giving them a successful experience on this
occasion. RAP referrals are Larceny from Building (shoplifting) offenders whose
living patterns evidence social rather than primarily personaf (psychological)
problems. The RAP project attempts to offer an intensive six-month probationary
program, or less if the client has been referred and is successfully participating
with a community agency, whereas the CPA treatment program, dealing with the more
serious felony offenders and those who evidence more disturbed personal living
patterns, places a greater emphasis upon staff counseling for up to a year's
duration.

By servicing 327 clients in the first 9 months of operation. the RAP

project has substantially reduced CPA counselor caseloads.

Staff Meetings: Revocation Procedures, Case Staffing, Inservice Training.

The CPA follows a carefully designed procedure for all probation violation cases.

The counselor usually learns of the alleged new offense from the client or the daily

police arrest sheets. The counselor discusses the alleged offense with the client,

police, and the Prosecutor's Office to determine the "sufficiency" of the case for
prosecution, and the client is notified that possible revocation of probation is
pending. Satisfied that a new offense has been committed, the counselor reviews

the matter with the casework supervisor; the case is then “"staffed" at the regular

weekly staff meeting and a consensus recommendation is reached. The report is then

directed to the Prosecutor, at which point the Prosecutor makes a determination to
prosecute or return the case for further probationary supervision. A1l cases in
which the counselor is experiencing di%f?cu]ty in devising or implementing a’
probationary treatment plan are discussed with the casework supervisor, the

psychological consultant to the agency, and are "staffed." Also, cases in which

the intake worker (PLATO) or the counselors question whether the ciient meets

program criteria are staffed. Thus staff meetings provide well regulated procedures

for casework problem-solving, as well as a case forum for continuing inservice

training. 68
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CHAPTER 5

A

RECIDIVISM, PROBATION VIOLATION, SUBSEQUENT ARRESTS

A major consideration in evaluating a probation program centers around the
question of its "effectiveness." The most direct usual guage of effectiveness
is the so-called "recidivism" rate among the probation agency's clients and
former clients--that is, the rate at which those in the program are subsequently
arrested and convicted for violation of laws. It was suggested at the initiation
of this project that

...analysis and evaluation [of the Citizens Probation Authority

program] could not rely on the assessment of recidivism and its

causes. CPA's recidivism rate is low; the program does not

select clients for whom recidivist probability is high. There

may be no systematic way to account for the level of recidivism

présently in the program.
Similarly, it was suggested that the most meaningful test of the deferred prose-
cution approach was "the extent to which exposure to the CPA program alters the

1ife situations of its clients."

It became clear, early in the research, that the proposed approach to evaluation
of the CPA program was consistent with the expectations held for CPA by those
instrumental in establishing it. A key member of the prosecutor's staff
maintained that the deferred p?osecution concept was a vital element in the
Criminal Justice System, arguing that the majo} function of the system should be

rehabilitation rather than punishment, and that the system had to distinguish

between "criminals" and "“lawbreakers."
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Well, my particular philosophy is that the major function
of the Criminal Justice System after they've apprehended
® an offender is rehabilitation. That should be the prime
objective for many reasons. First, a humanitarian reason.
Secondly, I don't think that punishment necessarily deters
others from committing a crime. Most people don't figure
on getting caught anyway. So, I think it's a false illusion
to say that punishment is a significant factor. What we
P are really punishing for, as far as I can see, is to
please the people who enacted the laws, the people who
may not have committed crimes, who are sitting back saying
"I want a Tittle blood." Well, I'm not satisfied that the
system should operate on the premise, so, I think rehabili-
tation is the important thing and I think you have to
® recognize too, that about 90% of those people who are in
prison come back to the same community and it seems to me
that we should be concerned that that person when he does
come back is not worse than when he went. If our only
concern or our major concern is punishment, and I suggest
to you that most of these crimes were committed because
PN of the antisocial attitude of the people involved, you
don't correct that by punishment, you correct that by
working through rehabilitation. So, as a result, if -
we're really interested in doirg some good for ourselves
and our community, the thing to do is to work on the
rehabilitation program. This is true also, of those young
people who do not go to prison who are given a criminal
record; and criminal records are very heavy handicaps
for anybody to carry through his 1ife, especially if
it's a one offense type thing. In most cases the first
offenders, when they are arrested and caught will never
commit another crime; and in most cases they will not go to
® prison. In most cases if they just carry this record-- .
this conviction--with them all through their lives it in-
hibits them educationally, employment wise...it's a very
inhibiting factor, especially with young people or especially
with people who just got caught. Most people commit some
type of an offense, especially when they are young, and
¢ don't get caught. To me there ought to be...a more mean-

' ingful distinction than just a mere getting caught between
those young people who suffer the severe consequences of a
criminal record and those who don't but who have, in many
instances, committed the same crime.

In effect, the.prosecutor's staff member argued {1) that CPA s not designed

nor intended to modify "criminal" behavior, and (2) that a legitimate and

major need exists to process and treat persons who are "lawbreakers" but not

"criminals," and whose anti-social behavior reflected problems in their life

situations rather than predispositions to criminality. It should be noted that
this perspective was generally shared among agencies in the Criminal Justice
System; significant disagreement revolved around the guestion of what
constitutes a "law breaking" rather than "criminal® type. (For further

commentary on this point, see Chapter 7.)

The primary purpose served by ana1ysis of recidivism among CPA clients, then,
is not to test the program's effectiveness as a deterrent to future law-breaking
activity. Such a test would document (;s the evidence below indicates) what most
observers anticipated, that the types of persons referred to CPA were predomi-

nantly not individuals "likely to be arrested and convicted again.”

Parenthetically, however, it is worth recalling that all habitual offenders, at
one time in life, had to commit their "first felony." Following the above line
of reasoning, without acknowledging the role of treatment, a "high" recidivism
rate would have been strong evidence that the referral criteria were not
sufficiently selective in screening out criminally disposed offenders. A1l of
this, however, does not really address the basic problem of employing recidivism
as a criterion measure of success or failure. "Recidivism," like "I.Q.," is a
much bandied about term meaning different things to different people. Does
recidivism refer to probation violation rates, probation violation rates plus
post-probation arrests and convictions, or only subsequent arrests and convictions?
And if the latter, does it refer to subsequent arrests and convictions within

an arbitrarily assigned time span (3 years, 10 years) or the remainder of a

person's life?

if recidivism is defined as probation violation, there is no sound basis in
comparison between CPA and Adult Probation violation rates. The reasons for

this can be easily seen: the court has few options in a Probation Violation
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Hearing -~ continuance on probation by Tengthening the term and imposing more
restrictions, combining probation with a term in jail,or sentencing to prison.
For this reason, many Adult Probation violators, both technical violators and
new offenders, are continued on probation and "successfully" complete probation
under these conditions. CPA, on the other hand, knowing that most probation
violators will receive Adult Probation if subsequently convicted, hoids to a

rather firm policy of returning technical violators and new offenders to the

Prosecutor's 0ffice,

RECIDIVISM, FOR THE PURPOSES OF THIS STUDY, IS DEFINED AS BOTH PROBATION VIOLATION

AND SUBSEQUEMT ARRESTS (NOT CONVICTIONS) OVER A POST-PROBATION PERIOD UP TO
36 MONTHS.

-——

The data from Flint Police records reveal a low incidence of arrests for serious
crimes among CPA probationers. The police data are particularly convincing since
they cover periods ranging up to more than three years for some former CPA clients,
and at least 27 months in tHe case of every client. Flint Police records were
searched, with the cooperaticn of the Chief of Police, to determine whether 376
former CPA c]jents who had successfully completed probation had been processed

through the Flint department at any time subsequent to the arrest leading to

referral to CPA.

18 persons had been arrested, and 3 convicted, on felony charges

during or after nrobation;

" 38 persons had been érrested, and 23 convicted, on misdemeanor.

charges during or after probation;

42 persons had been arrested, and 26 convicted, on traffic

charges during or after probation.
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In total, 63 individuals were arrested on some charge during or after CPA

probation; this represented approximately 17% of 376 CPA clients who were

under supervision during 1969 and were subsequentiy successfully terminated

from probation or Dismissed.* (The categories above total more than 63

arrests, reflecting inclusion of multiple cffenders in more than one category.)

Regarding recidivism in its usual meaning -- arrest and conviction -- only

three persons (less than 1%) were convicted on a felony charge for an offense

during or {up to 36 months) after a successfully completed probationary period

with CPA. Twenty-three persons (6%) received misdemeanor convictions,

and 26 (7%), convictions on traffic warrants.

health, etc.

*Since the probation period for these cases does not correspond. to
a calendar year, statistics based upon these cases do not correspond to data
elsewhere in the report based on a calendar year. For a description of the above
sample, see footnote to Table 5-1, p 74 . "Dismissed" cases represent cases
dismissed by the prosecutor after investigation, casework, and recommendation by
the CPA, for reasons of: allowed to enter military service, mental and physical

Cf.

Appendix 6, Statistical Comparison Chart.
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Table 5-1

Subsequent Arrests, Convictions For
Successful CPA Probationers
376 Cases - 1969*

Clients with no subsequent
arrest or conviction
during or after probation 313

Clients with subsequent arrest
or conviction during

or after probation period. 63
Client with:

arrest on traffic charge 42

conviction on traffic charge 26
Clients with:

arrest on misdemeanor charge 38

conviction on misdemeanor charge 23
Clients with:

arrest on felony charge 18

conviction on felony charge 3

The felony arrest figures provided by the Flint Police records undoubtedly are
low. First, the search covered the Flint department (which also handles booking
for some of the smaller police units in the county) but not the Sheriff's
Department. (The latter was in the process of reorganizing its records and a
search for arrest data was not feasible at that time.) According to officials
in the Flint and Sheriff's departments, 70 to 80% of all bookings in the county
are processed through the Flint department. If Sheriff's and Flint Police
Departments bookings are equally likely to produce felony*arrests, however, the
4.8% figure reported above would be boosted to 6.4%, and the conviction figure

from 0.8% to.1.1%.. (Beyond this, Flint bookings would not reflect arrests made

outside Genesee County.)

(82.7%)

(16.8%)

(11.2%)
( 6.9%)

(10.1%)
( 6.1%)

( 4.8%)
0.8%)

Dismissed in 1969 for reasons of entering military service, etc.
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*Represents 3/4 of those clients under probation supervision in e |
1969 who were subsequently terminated successfully, and 1/2 of the cases who were

v
3

Another frequently examined "measure" of program "effectiveness" is probation
violation. Although this is not a valid criterion by which to measure CPA
effectiveness against other probation agencies, for reasons described earlier
in this chapter, it is, nonetheless, an important indicator of an agency's
internal standards of success/failure. That is, the statistical pattern over
a number of years assumes considerable agency importance as viewed in relation

to sqch factors as caseload volume, number of staff, number, frequency, and type

of client contacts (office, field), etc.

Table 5-2

Probation Violation -- Yearly Comparison

=]
! Total Under i f
Year : Prob.Supervision Violated Probation ' Percent i
: % :
f z
*11/65 to :
10/67 | 116 4 i 3.5
{ i {
[ ‘ X ;
**1963 ! 292 % 2 } 7
1 ; i
7 i §
1969 j 543 3 20 P37
: i f i
1970 880 § 35 ¢ 40 !
i z
1971 : 1272 ; 70 i 5.5 »
i ?

Represents the two (2) year period of the Court of No.Record.

** 1968 - on represents CPA administration of the program.
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The percentage increase in probation viclations over the years may involve the

following:

1) The broadening of referral criteria at the inception of the CPA
administration resulted in an immediate and significant increase
in feferra]s, including new offense types as well as offenders
with some brevious juvenile and/or adult arrests/convictions (Data
are not available to compare probation vio]atioﬁ or recfdiyism
rates between first offenders and those with a prior record,
although the percentage of referrals with these characteristics

is reported in Chapter 2.)

2) The increase in numbers of referrals and those accepted on probation
was not correspondingly compensated by increase in staff, resulting,
probab1y, in increased violations particularly of a "technical"

nature (absconding, etc.).

3) As reported in Chapter 5 , CPA requires high standards of probation
performance and, therefore, recommends violation of probation in
situations which might be normally continued on probation in District

or Circuit Court.

The data in Table 5-3, combined’with those reported in Table 5-1, indicate that
of 543 clients under probation supervision during 1969, an estimated total of
8-9 (2%4) weré convicted of felony charges either during their time of probation

or during a period of 12 to 36 months after termination from probation.

76~

Table 5-3

CPA Probation Violations -- 1969+

1. Technical Violations 10
Zu Arrested New Offense

a. Traffic
b. Misdemeanors
¢. Felonies

1
2
7%%

20

The actual recidivism rate among CPA clients, it is suggested, demonstrates

the following:

(1) The selection criteria for admission to the CPA program emphasize

a judgmental factor -- that the act leading to arrest did not

represent "a continuing pattern of anti-social behavior." The low

frequency of sucsequent arrest for serious offenses indicates

the particular selection criterion is well applied. -

(2) Even given the expectation of low recidivism, and the incompleteness

of re-arrest (not conviction) data, the recidivism rate among CPA

clients is remarkably low. Whether or not the low recidivism rate

can be explained by CPA's treatment program, the desired end result

is attained to the degree that former clients tend strongly not to

become involved with the Taw again.

*Corresponds with the same general time period of the population
sample studied earlier in this chapter. '

**Represents 1.3% of the number of probationers (543) under supervision in
1969. Of the 7 new arrests for felonies,

felonies, 1 for a Circuit Court Misdemeano

convicted of simple misdemeanors.
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SECTION C: COST CONSIDERATIONS

Major Findings

1. CPA is well managed: the agency maintains a qualitatively high level of
performance even under the adverse condifibns of excessive counseling

caseloads; the administration of the program demonstrates careful budget

management.

2. The necessity of the director and casework supervisor being diverted from
their responsibilities to cope with casework overload is detrimental to the

over-all effectiveness of the program and contributes to a reduction 1in

cost-efficiency.

3. Any increase in caseload would Jeopardize counseling effectiveness, cost-

efficiency, and staff morale.

4. The CPA deferred prosecution program undoubtedly repfesents one of the
most economical probation field services in the United States. Although
total program expenditures have increased each year, per-client costs have
declined from $126.00 in 1968 to $65.00 in 1971, far be]ow even the 1965
national average of $£128.00 reported by the President's Crime Commission.
This is-accounted for by hjgh counselor case]oads, rapid caseload turn-over

as a result of a shorter probation period, and the payment by clients of a

$100.00 Probation Service Fee.

5. The fﬁexibi1ity‘of the deferred prosecution apnroach in handling felony

or misdemeanor cases has further financial import in view of the recent

ruling of the United States Supreme Court extending the right of indigent
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misdemeanants to court-appointed counsel. «ij)

CPA's existence brings reduction in the workloads of police, prosecution,

courts and adult corrections. A significant number of probationary cases,

which prior to 1967 would have been processed through the courts to Adult

Probation, are now being handled by CPA.

The CPA program is generally favorably assessed among other elements of

the criminal justice system. Most frequent reasons for this assessment

include a Tow recidivism rate and general program efficiency and

effectiveness, although some concei: is expressed over the scope of CPA

jurisdiction regarding certain types of offenses eligible for referral.

Recommendations |
e ¥
‘ J

1.

(Finding 2) Some increase in counseling and secretarial staff is necessary
to reduce individual counselor caseloads to a more manageable level and

to free CPA supervisory personnel to handle their assigned functions, rather
than handling counseling and secretarial overloads. The actual need will
be influenced by the impact and continued funding of PLATO, RAP, and the

Drug Referral Agent of the County Regional Drug Abusé Commission which now

handles all drug abuse referrals.

P Y
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CHAPTER 6

CPA: MANAGEMENT AND DIRECT COSTS

The ideal cost analysis would be either a cost-benefit éna]ysis of CPA or a
cost comparison with an equivalent agency. Nejther one is feasible at the
present time. The straight cost benefit analysis was ruled out in the original
research proposal because of the inability to quantify the benefits the individual
and society receives by not sendihg the offender through the normal process.

The benefits include such items as the value of the output the offender will
produce if he were being detained, the additional contribution to society's

wealth by his working at a more skilled position which he might have‘been denied
if he had a record, the value to society of not disturbing his family life, etc.
Some of these items could be adequately described qualitatively but the lack of
an objective measurement scale by which dollar values could be assigned to these

benefits eliminates the possibility of a cost sbsszis 1ysis which requires

everything to be stated in monetary terms.

Similarly, a cost comparison was ruled out because there is no other agency which

handles identical cases and could, therefore, be used as a benchmark. To use

. an agency that does not handle comparable cases, such as Adult Probation, would

require the analyst to make arbitrary adjustments for the differences in the
average time the agencies hand]e the cases as well as different services per-‘

formed which would give rise to different costs.

These arbitrary adjustments could be justified by a logical measurement system
and would, therefore, subject this report to criticism for the ability of the

researcher to inject his personal values into the analysis. Therefore, the
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cost analysis will be Timited to a descriptive treatment of the use of CPA

resources.*

The project staff evaluated the managerial and cost aspects of CPA through
the research efforts of Professor Edward Schnee. Professor Schnee's time-cost
methodological approach to CPA concluded that the CPA personnel effectively
utilized their available time in relation to the various categories of their
responsibility and that the costs‘of the various components of‘the CPA program
compared favorably with other known managerial cost variables. Indeed, given
the heavy caseload and 1%mited personnel, the CPA staff seemed to be overworked
and in need of additional counselors and secretaries, although they managed to

keep pace with the work load even under these adverse conditions.

—

From the data gathered it appears that the counselors and casework supervisor
are unable at times--through caseload overload--to handle all the cases.
Consequeht]y the director is forced to work on cases, increasing drastically the

average cost per case. From the point of view of cost effectiveness there is

‘no doubt that the agency would save considerable amounts of money by hiring

additional counseling personnel, thus permitting the better utilization of

the upper-level administrative time.

Even though we have previously pointed out that the counselors carried unusually
high caseloads in relation to the nature of the interpersonal relationships

established with the clients, it js safe to predict that any further increase in
the case contact load wou]d'resu1t‘in a Towering of morale which could have the

effect of reversing the favorable cost-client ratio.

*For a more complete description of the rationale behind eliminating formal
cost analysis see: "Staff Report 3--Methological Problems in Cost Analysis,”
available through the Urban Studies Program of the University of Michigan - Flint.
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Table 6-1

CPA Expenditures for a Sample Month

Month of 1971
9/7-10/6/71 Budget

Salaries 8859.30 95,911.00
Services and Suppiies

Supplies 194.04

Postage 6.02

Telephone 132.00

Mileage 268.00

Gas & 0il 20.35

TOTAL _620.41 _8,435.00
TOTAL CPA COSTS 5479.71 104,346.00
PLATO Costs 1960.07
RAP Costs 3183.30
TOTAL OPERATION COSTS 14623.08°
LESS: Probation Service Fees Paid 3032.00
TOTAL NET EXPENDITURES 11591.08

(1) PLATO = Probation Liaison and Training Officer (LEAA Federal Funding Project)
(2) RAP = Resources Are People (DeWaters Trust Fund)
Legend

As the CPA expenditures chart indicates,the staff performed well within the Timits
of the budgeted cost parameters. It is clear from the record that expenditures of
monies are carefully planned and balanced so that there is no disproportionate
expenditure in any one period which would cause budgetary stress during the

remainder of the fiscal year.

Although a conventional cost analysis was not feasible (see above), certain facts

‘were observed from a time study conducted during one month. These observations

on use of staff resources should be read in conjunction with the findings in

s
Chapter 7 regarding CPA's impact'on other Criminal Justice Agencies.
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Table 6-2

Case Activity by Number of Months Cljent has been with CPA

' % of Total
Period of No. of Cases %Origina- Total Minutes Average Min- Average Min- % Visits Visits for A1l Types

Case (from Originating ting in Spent (on all utes Per utes Per Cases Origi- Cases Origi- Cases Origi-
most recent in this this Period types) Visit " Case nating 1in nating in nating in
month )* Period ' . the Period the Period Period
1 51 12.5 2831 © 31.8 49.9 14.2 80 - 30.1
2 43 11.4 3015 26.4 €0.2 17.4 98 23.4
3 59 15.7 1406 15.°3 22.8 15.6 88 12.1
4 33 8.7 971 17.6 29.4 9.8 55 8.8
5 34 9.0 611 13.3 17.9 8.2 46 5.5
6 25 6.6 293 9.8 1.7 5.3 30 2.6
7 28 7.4 363 10.1 12.9 6.4 36 3.3
8 26 6.9 481 14.6 18.9 5.9 33 4.3
9 15 4.0 109 8.5 9.0 2.8 16 1.2
10 7 1.9 113 14.1 16.1 1.4 8 1.0
11 16 4.2 249 13.1 15.6 3.4 19 2.2
1 year 12 11 2.9 178 11.1 16.2 2.8 16 1.6
13 10 2.6 115 8.2 1 2.5 19 1.0
14 6 1.6 99 -—-- -———- 1.1 6 0.9
15 3 0.8 14 -—-- ———- 0.5 3 0.1
16 5 1.3 109 ———- “——- 1.2 7 1.0
17 2 0.5 54 ———- ——— 0.9 5 0.5
18 1 0.3 3 -——- ——— 0.2 1 0.0
19 1 0.3 5 -——- -—— 0.2 1 c.0
20 1 0.3 10 ———— -——- 0.2 1 0.1
1 yr.9 mos. 21 1 0.3 3 -=-= -—=- 0.2 1 0.0
TOTAL - 378 100.0% 11032 100.0% ’ 564 100.0%

* Period of case refers to the Month the case originated with CPA. Period 1 represents September 7 through October
6; period 2 represents August 7 through September 6, etc. Periods 1-12 represent a one year probationary period,
therefore, most cases referred in period 12, October 7 through Movember 6 of 1970, would have completed their
prohation by period 1.




As can be seen from Table 6-2, the amount of time spent by counselors on individual
cases drops ﬁarked]y after the first few months of contact. It has also been
suggested in this and other sections that the drop in contacts does not necessarily
nor invariably adversely affect the clients, either during the probation period

or afterward. The drop in time spent is to be expected, of course, assuming that
CPA counseling is effective and that CPA is meeting its objectives in the referral
of cases to other community agencies (See Chapter 2 ). If the counseling time
expended had stayed constant, the indications would be that the client was

probably no better off at the end of his probation period than at the beginning.

On the whole, the drop in time spent does not appear to adversely affect the
client because--as suggested in the other sections--a very strong interpersonal
bond is set up between counselor and client in the very early months of the
probationary period. In fact, the feelings expressed by the clients in the
interviews was that they could always rely on their counselors (See Chapter 3 ).
It is, then, this high interpersonal-feeling-set that allows a higher caseload
for the cohnse]qrs than might otherwise be handled without a serious drop in
"efficiency." A related and significant finding of the time-study was that
despite excessive caseloads, 30 (8%) of the 378 clients seen during the month
nad been terminated from probation up to 9 months earlier, yet had received
nearly 7 hours of counseling time, or almost 15 minutes each. Since this kind
of expenditure of time is not normally considered "required" in most agencies,
it has to be viewed as a "bonus" staff effort in behalf of CPA clients, past

or present.

CPA has evolved a mix of specialized and non-specialized counselors in response
to the demands of tﬁe agency's caseload. Table 6-3 indicates that some CPA

counselors tend to specialize in the cases they handle. Counselor C, for
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example spent 99.5% of his time on larceny cases, while Counselors A and E had

much more diversified caseloads. This is a result of some differential diagnosis

and assignment of cases as well as the differing strengths and dimensions of

individual counselors.

The overwhelming bulk of the caseload during the sample month (59%) consisted
of Larceny (primarily “shoplifting"), Auto Theft and Conspiracy cases. The
next highest offense type (Drugs) was only 18%. Given the new programs of
the Genesee County Drug Commission (to which all drug cases qualified for
pre-prosecution disposition are now referred directly by the Prosecutor's
officer), this category should sharply decrease at CPA. Most other types of
offense absorb more staff time per case than do those in the Larceny category.

This may reflect (1) specialization effects, (2) the nature of the offenders

and their needs, or a combination of the two factors. If CPA admission procedures

and criteria were to change so that the caseload shifted, emphasizing categories
of offenses which presently require more time per case, the total demand on

staff time could be expected to increase at a faster rate than total caseload.
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Table 6-3
PS - Percent Time Spent by Each Counselor by Case Type
Counselor Counselor Counselor Counselor Counselor

Case Type A B C 0D E
PY 1. Larceny, Auto

Theft, Conspiracy 56.0% 93.7% 99.5% 83.2% 35.8%

2. Fraud, Forgery,

Embezzlement,

Conspiracy 19.7 1.3 0.0 13.8 26.0
®

3. Carrying Concealed

Weapon 5.7 0.0 0.0 . 0.5 .. 9.9

4, Stolen Property and

‘. Conspiracy 3.5 0.0 0.05 . 1.0 0.9
5. .

I1legal Drugs

and Conspiracy 15.2 5.0 0.0 1.6 22.6
6. Minor Sex Offenses 0.0 0.0 0.0 0.0 2.1

® 7. Malicious Destruction ' '
of Property 0.0 0.0 0.0 0.0 0.0

100.0% 100.0% 100.0% 100.0% 100.0%

CONTINUED
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Table 6-4

Staff Time, Caseload, and Work Contacts by Type

of Offense during Sample Month

Total Percent Minutes Minutes
Minutes of Total Number of Number Per Per
for Cases Minutes  Contacts of Cases Contact _Case
Larceny, Auto
Theft,
Conspiracy 31947 58.9 2309 - 482 13.8 66.3
Fraud, Forgery
Embezzlement, '
Conspiracy _ 8516 16.0 456 - 95 18.7. 89.7
Carrying Con- .
cealed Weapon 1839 3.0 133 38 13.8 48.4
Stolen Property _
and Conspiracy 1449 3.0 75 15 19.4 96.6
I1legal Drugs ,
and Conspiracy 9744 18.0 525 118 18.5 82.9
Minor Sex
Offenses 659 1.0 41 8 16.1 82.4
Malicious
Destruction
of Property 57 0.1 11 2 5.2 28.5
TOTAL 54211 100.0% 3550 758 *15.3 *71.5
* Average
-87- —
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CPA Annual Per-Client Costs

At the recommendation df the Citizens Probation Authority, effective July 1,
1969, the Genesee County Board of Commissioners paséed a resolution*
establishing an adjustable $100.00 Probation Service Fee, waivers to be made
in hardship and indigent cases. The monies are paid by the probationers
directly to the County General Fund and Have the purpose of defraying the cost
of operating the program. The impact of this savings to the Codnty and the
financial contributions of the PLATO and RAP projects are represented in the

following tables.

Table 6-5
Funding Sources
lLess Probation |
Year | Genesee County ! **PLATO {***RAP { TOTAL ! Service Fees TOTAL }
. + |
1968 |  $36,803. L - -~ 1$36,803. -- | 36,803, %
i
: i ! i
1969 |  67,874. -—-  --  |67,874., $12,673. 55,201,
1 i
} 1970 | 100,891. | $6,834. --  |107,725 ; 34,842 72,884.
I ! 1
bo1971 93,041. 16,143.1$12,8151121,999. : 39,303. 82.696.
f :

**PLATO is funded by Michigan Office cof Criminal Justice Programs (LEAA).

***RAP s funded by DeWaters Charitable Trust Fund.

Table 6-5represents a break-down of thelfunding sources, monies expended, and the

amounts of Probation Service Fees paid. (Note that PSF were instituted in July

1969, and, therefore, represent only six months of Fee payments for that year.)

* See Appendix 5.
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Table 6-6
CPA Annual Per-Client Costs

{ Actual No. of Clients Per Client i
§ Year | Expenditures Supervised Cost g
" 1968 | $36,803.65 292 126.04 l
E 1969 55,201.23 543 i 101.65 %
é 1970 ' 72,884.3] ’ 880 % 82.82 é
’ 1971 | 82,696.85 ; 1272 % 65.01 %

The "Expenditures" column in Table 6-6 represents actual monies paid out by

the Genesee.County Controller's Office which also administers the PLATO and

RAP budgrts. The Annual Per-Client Cost was computed by dividing each yeér's
total actda] expenditures (minus the amount of Probation Service Fees paid)

by the number of probationers supervised during the year. Although total
expenditures have increased each year, largely as a result of personnel salaries
(See Table 6-1), per-client costs have declined. This is accounted for by the
yearly increase in numbers of clients supervised and a proportionally larger

amount of Probation Service Fees paid.

As the CPA has been partially subsidized by other than Genesee County funds
(See Table 6-5), the cost of the program to Genesee County has been substantially
reduced. The payment of Probation Service Fees has resulted in the following

direct savings:

1970 -- Genesee County expenditures reduced from $100,891.35
to $66,049.39 at a per client cost to the County of $75.05

(Probationers paid back 34% of County expenditures.)
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1971 -- Genesee Courty expenditures reduced from $93,041.02 to
$53,737.52 at a per client cost to the County of $42.24

(Probationers paid back 42% of County expenditures).

This chapter has attempted to evaluate actual accountable financial expenditures

for the total CPA program. For reasons discussed earlier it was impossible to

- quantify cost-benefits to clients and society, or to the taxpayers in not having

to process CPA clients through the Criminal Justice System. These intangible

savings are considered throughout the following chapter. It is worth noting at

this point, however, that the value of the PLATO and RAP projects to CPA, the
Criminal Justice System, and thé»community, cited in numerous instances in this
report, will be lost if their funding does not continue beyond the present projected

periods: PLATO to expire in-the fall of 1972 and RAP in the summer of 1973.
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CHAPTER 7
IMPACT UPON RELATED AGENCIES: COSTS AND WORKLOADS
The most important question regarding CPA, from the perspective of other agencies

in the criminal justice process, involves the impact of CPA activity on functions

of the various agencies, specifically police agencies, the Prosecutor's office,

the courts and the Adult Probation Department.

Law Enforcement

Assessment of the CPA program by police officers, based on observations by key
personnel in seven police agencies which have had substantial contact with CPA,

is predominantly favorable.

CPA is widely rated as doing a "good job" by officers in both Targe and small
police departments. Although some important reservations are expressed, the
program is evaluated favorably by a wide majority of police officers (primarily
detectives and those at command level) including officers who report strong,
earlier skepticism. CPA, in its early months, acquired the nickname "Free
Felony Association" among some police officers, although this feeling is not

prevalent today.

An assessment of the program offered by an officer in one of the township
departments illustrates the major positive aspects identified by police. The
township officer reported having been very skeptical when the program was
introduced. He had come to support both the deferred prosecution concept and

the ongoing program for two reasons. First, of the cases referred to CPA, .
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.. shoplifters, as prior to and during the formative period of CPA, fi:}

‘ very few individuals had subsequently been arrested for a new offense in his
° jurisdiction. And, secondly, the program resulted in what he termed significant
budgetary savings in that he did not have to pay officers for time in court

when a case went to CPA. The first view-~that re-arrests (on new charges) of

e those referred to CPA were rare--was widely shared by local police officers.

The second factor--cost savings--was accepted as valid in most of the police
agencies covered by the study. A variant of this point-of-view was that program

® results were what counted, and that costs (within a reasonable range) should
not be a major consideration in assessing the program. However, a dissenting view-

point held that CPA introduced new costs, in that "most" cases referred there

i ° would have been handled in a discretionary way by the police officer at "no cost,"

and that comparing CPA costs to costs of prosecution was not valid.

»

.. The first argument--regarding a low level of probation violation and recidivism-- .
is clearly validated by evidence presented elsewhere in this repori. The felony k:}

conviction rate among CPA probationers appears to be less than 2% percent. (See

Chapter 5.)
The second argument--that CPA creates a "new" workload--deserves close attention.

(1) There is wide agreement that considerable discretion is necessarily
exercised by officers in determining whom to arrest and by
detectives in assessing the facts of a case. The argument that a
significant proporfion of cases referred to CPA would otherwise be
"deferred from prosecution" by police officers is difficult to pin
down. Considerable question arises as to whether officers would,

in fact, employ large-scale "stationhouse release," even of.

substantial "heat" was being applied to police and prosecutor by

I -92-
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merchants whovfe]t that “Shoplifters Go To Jail" should be more
than a slogan posted in their stores. (Not only has this
attitude abated but store owners and managers are now cooperating
in a face-to-face confrontation with selected shoplifters as part
of an experimental treatment approach of the RAP project.)

2, Several respondents pointed out that an officer so inclined could
still exercise such discretion (in practical terms) and that referral
to CPA probably tended to indicate a belief on the part of the
O0fficer-in-Charge-of-Case that some punitive or treatment program
was necessary in a given case. Whatever the reason, it'is a fact
that officers freguently press for referral of offenders who do not
meet the referral criteria, speaking either to the officer's attitudes
towards the offender or to the fact that refefra] is a time and work
saver for the officer. (See below)

It is appropriate to observe that while a large proportion of CPA cases could be

plea bargained to a lesser charge and not go to trial, the same argument could

be made, and is made by defense counsel, in many cases going to Circuit Court.

The disposition, as of March 1, 1972, of Larceny from Building (shoplifting)
arrests handled by the Flint Police during the first six months of 1971, as
presented in Table 7-1, provides a rough ind:i.ation of the "slice" taken by CPA
among. an arvray of cases. Larceny from Building - Shoplifting cases comprise
nearly half the CPA caseload and are chargable as a foﬁr year felony. While there
is a commonly held belief among the law enforcement community that these cases,
considering the qualifications for referral to CPA, would probably, in most
instan;es, be charéed as.misdemeanofs, of 35 shop1ifting cases referred to CPA
but not Accepted on Probation or Violated Probation, for which warrants were
issued, almost 1/4 (9 cases) were processed as felony warrants (Table 7-1 ).

This might tend to indicate that for shoplifting referrals who are not Accepted

on Probation or Violate Probation, a higher proportion of felony warrants is issued
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. than is commonly believed, or that the assumption that the great majority gf CPA

® shoplifting referrals would be charged as misdemeanors may be an overstatement.

In either case, it is apparent that the police and prosecutor do not "rubber

stamp" all Larceny from Building - Shoplifters as misdemeanors.

e
Table 7-1
Disposition of Persons Arrested for Shoplifting by
® : Flint Police During First Six Months of 1971, as of March 1, 1972.
Warrants obtained at time of offense 59
Suspects not charged ‘ 39
Referred to CPA : . 116
® On probation . 30
Successful Termination of probation 51
Not Accepted by CPA, or Violated Probation 35 -
Felony warrants issued 9
Misdemeanor -2k

: No warrant 5 .
Total Suspects A 21

Table 7-2

| @ Reasons for Non-acceptance by CPA or

Viglation of Probation*

: Failure to keep appointments (Not Accepted) 9

| ® Maintains innocence & desire to go to court (NA) 3
Continuing pattern of anti-social behavior (NA) 5

Failure to meet CPA criteria (unspecified)(NA) 3

Subsequent arrest while on CPA (Violation) 4

Left state without permission (Violation) 1

Information not recorded by FPD (Not Accepted) %%

£

*Data in this table were furnished by the Flint Police Division.

)
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Other Criminal Justice Agencies | ‘ that the report be completed at the earlier time.
Regarding CPA's impact on other institutions in the Criminal Justice process, E ®
: (2) Existence of CPA undoubtedly reduces the work load of the Prosecutor's
these observations can be made (noting that the data to support these findings ‘
' staff and that of the District and Circuit Courts. Approximately
are "soft" and that no strong claim is made for their validity): .
' , three hundred seventy (370) Larceny from Building-Shoplifting cases
®
(1) Existence of CPA probably reduces the work load of police ! ~ were Accepted on Probation in 1971 and, assuming that all such cases
agencies. A rough estimate (furnished by the Flint. Police) would be prosecuted as misdemeanors, would have been processed
indicated that about two hours of an officer's time is involved . ~ through District Court. Of the remaining 370 cases (felonies), if
® - . R
in a case that goes to a preliminary examination, and that a case only 200 were processed through Circuit Court, there still remains
bound over to Circuit Court on a "not guilty" plea might : another 170 felony cases to be disposed of. While it must be
involve (typically) six hours of court time for each officer , ' emphasized that these assertions are based on "soft" data, and
. .
involved in a case. The speculative nature of the data do not inadequate to obtain precise estimates, in the absence of CPA a
justify converting this into dollar estimates. It should be substantial number of these cases would have been proceséed
noted, again, that probably a small proportion of CPA-eligible " .. through the court system.
cases would be adjudicated"by trial in Circuit Court if CPA
(3) Given that most cases thct would go to trial in the absence of
did not exist, but that even if a relatively small number (200)
CPA would require appointed counsel, paid from public funds, a
were adjudicated by plea, the cost in time and work, as well as
@ further probable saving is realized by the CPA case's rarely
money, would be substantial.
involving defense counsel (Legal Aid). With the June 12, 1972
Flint (and other) detectives complete a Circuit Court record ruling of the United States Supreme Court which extends the right
on a case with or without referral to CPA. (This was not a | o of indigent misdemeanants to court-appointed counsel, and
practice in the early stages of the CPA program.) Cost | considering the youthful age of CPA clients, CPA obviously offers
considerations would favor eliminating this procedure for CPA substantial future savings in that area alone.
cases. However, the procedure appears necessary as a hedge | @ s o :
. . : (4) Finally, CPA's existence modifies and apparently reduces the wcrk
against cases found to be ineligible for deferred prosecution. "
load of the Adult Probation Department. Modification occurs to
Although such cases are now returned to the police agency within ,
- the extent that CPA absorbs cases from among those, otherwise under
three weeks (as compared to the early years of CPA in which the 1 e
, . jurisdiction of Adult Probation, which present the least difficulty
perind was twice that long), problems of memory, etc., mandate ‘ o
‘ _in terms of background of criminal activity, "anti-social" attitudes,
-95- P @ ' -96.- —
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~etc. It is generally acknowledged, given rises in crime rates
in Genesee County over the past several years, that Adult
Probation would have a caseload larger than at present if CPA
did not’exist. The possible magnitude of CPA's impact on Adult

Probation's caseload is indicated by the following table:

Table 7-3
Relationship of CPA and Adult Probation Caseloads*

Citizens Probation Authority Adult Probation ‘
(Up to 1 year probation) (Up to 5 years probation) ,
% Increase | 1-1-69 |1-1-70 1-1-69 | 1-1-70 | Increase ’
to to to { to
6-30-69 | 6-30-70 6-30-6916-30-70 ‘

- +A0% 183 256  |Accepted on ! 145 ! 7110 ~24%
g i Probation ’ i
o 89 i 170 Terminated orf 157 157 0% :
‘ . | Transferred ; : ; i
' ! ? % ;
|+ 1 220 312 [Active 455 447 % 2% ?
| | Caseload | ‘ i '

Y448y 335 : ; §

{ A 494  ;Total Under 614 . 634 +3% \
: ; : jSupervision : ; :
3 H ; i :

P +28% 61 , 78 iAverage Case-] 50 ' 53 i +6%
: : i {Toad Per i :
: ; f;Offi cer i ! 1
L i ‘= % | i :

Since the beginning of the CPA program, the numbef of cases piaced
on Adult Probation has continued to decline while the number of
cases placed with the CPA has continued to increase. Prior to

the institution of CPA, a majority of convicted offenders were

*Statistical Comparison Chart —

-97-

‘ placed on Adult Probation, whereas by 1970, the majority were
B sentenced to prison. This shows that a significantly large number
of probationary cases, which prior to 1967 would have been

processed through the courts to Adult Probation, are now being

% handled by the CPA. The inference from this is that CPA is now

handling a significant number of cases which, without the presénce

of CPA, would have been sentenced to probation after the trial

[

process, is accomplishing roughly the same ends for the community
that Adult Probation accomplishes but without the time delay and

the cost of going through the trial process.

This approach provides for a more effective court process, since
a greater percentage of those who are brought into the s}stem

6. formally by way of an authorized warrant now end up receiviﬂng

’ sentences which remove them from the community, while a majority
of those who do not require incarceration are diverted from the
formal judicial process at the very beginning. This observation
also holds the following important meaning: police, prosecution,
courts, and adu1£~probation may now corncentrate their attention
upon the more serious criminal offenders who constitute the

principal threat to public security.

(Therefore, it should be noted that Adult Probation's "“success"

» ‘ rate should be lower, other things being equal, given the

existence of CPA and the criteriaﬁfor admission to the latter

program. )

®
‘ A major concern regarding the CPA program, particularly expressed by police

officers, revolves around the perennial "punishment vs. rehabititation" dialogue

. _.98_
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in law enforcement. A major reservation expressed by some police officers was
concern that CPA removed a fear of punishment, held by some police to deter
criminal activity. Whether punishment, or a fear of punishment, is a deterrent
is one question. Whether prior knowledge of the existence of CPA is an
encouragement to commit crime is quite another question. There are many police
officers and prosecutors (see Chapter 5.) who do not believe that a criminal

has either "getting caught” or "getting off" in mind when he commits an offense
--particularly CPA referrals whose offenses are characterized as situational or
impulsive in nature. The question of deterrence goes far beyond the scope of this

analysis, however. Where the quesfion becomes directly pertinent in the views

of some police officers is in the determination of types of offenses eligible for

deferred prosecution treatment.

An offense raising particular concern, among some police officers, was breaking
and entering a residence, because of the possibility of violence occurring. The
argument was made that this is a crime for which repeated offenses are common,
and that frequently, police are convinced (based on evidence not sufficiently
conciusive to build a case) that a "first offender" on record frequent1y is a
multiple offender in fact. The argument that the potentially violent nature of
residential breaking and entering calls for its removal from the 1ist of CPA
eligible offenses cannot be tested adequately at this time. The low incidence of
recidivism for those arrested'on this charge reported elsewhere in this report

suggests that the expressed fears may be exaggerated. This reservation represents
¥

a questinn of central importance to a deferred prosecution program, however, and

deserves careful analysis in the future.

The relatively higher evaluation of CPA by police officers now, as compared with

two and three years ago, reflects several changes in CPA operations. Most

-99-

‘ important are these: /)

(W
The PLATO position, which has been filled to date by former,

highly respected police officials, has strengthened communication
between police and CPA and, on the whole, contributed to increased
confidence in the program on the part of police.

The daily functioning of an assistant prosecutor and PLATO within

the Flint Police Division servicing the 68th (City) District

Court, and in the 67th (County) District Court, in handling

the charge/no charge decision has eliminated communication protlems
and contributed to faster processing of cases, particularly important
to the police for cases rejected by CPA and returned for prosecution.
PLATO has been instrumental in returning documentation té the police
for cases not accepted by CPA. Although the referred-but-rejected
case is still a sore point with detectives who must pick up a "cold" L
case, the present situation is viewed as a substantial improvement
over earlier practices.

CPA referral policies and criteria have been refined through experience
to the degree that most police officers interviewed who had negative
views or reservations directed them toward certain types of cases
rather than the deferred prosecution concept. The low recidivism
rate.among those referred to CPA, as noted above, has played a major
part in shaping such attitudes. The plan followed by the Prosecutor
in 1965, to dnitially limit admiscion. to-the program and.gradually
broaden the selection criteria, undoubtedly was a key element in

determining police response.

An additional concern expressed by some perscns in the Criminal Justice System ‘,ﬂ}
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deals with the distinction made, in law, between a felony and a misdemearor. t .
At present, a person arrested on a misdemeanor charge has no pre-prosecution .
probation available to him, while a person arrested on a felony charge (if he
fits the CPA criteriaj may seek this type of probation. The implication here
is that the person accused of the felony is not burdened with a permanent police ®
record while the person guilty of the misdemeanor is stigmatized for life. Many
police officers and others in the Criminal Justice System felt this to be an
inequity of the system and one that should be cof'rected——possib1y by adding ®
misdemeanors to CPA's case]éad. While an endorsement of the CPA concept, this
observation ignores the existing dispositional authority of the misdemeanor
courts where in fact a preadjudicatory process has for the past few years been in . ®
widespread usage for alcohol related offenses. There is no legal impediment to
the couvts' greater utilization of both pre and post adjudicatory practices which
would provide for probationary services and prevenvtion of an arrest and conviction 0.
record. Both District Courts in Genesee County have established probation
departments, (also, see footnote to Table 2-15).

®

o

o
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SECTION D: LEGAL ASPECTS

Major Findings

1. The Citizens Probation Authority type of deferred prosecution represents

a proper exercise of prosecutorial discretion.

a. CPA procedures correct three deficiencies found by the President's
Crime Commission to be frequently present in the normal exercise of

prosecutorial discretion:

1) Lack of sufficient information. CPA operates as a supplement
to the prosecutor's office impairing neither the lega]‘jﬂstifi—
cations of prosecutorial discretion nor the prosecutor's final
control over the charge/no charge decision. Rather, CPA enhances
the knowledge and expertise necessary for a just decision-making

process.

2) Lack of clear standards. The program provides a rational and well

articulated process for deciding which offenders become subject to
full criminal sanctions and which to more informal disposition,

a process which assumes great importance if ons subscribes to

the position that not all offenders can or should be processed
through the conventional criminal justice system.

3) Lack of established procedures. CPA standardizes the operation of

prosecutorial discretion through the promulgation of rules and
regulations, to the end not of expanding the scope of discretion

but of exercising that discretion more intelligently.
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The extent to which the prosecutor in the exercise of his charge :ij}
decision makes referrals to CPA for their recommendations is on firm

legal ground and is beneficial to the decision process.

Referral of multiple and adult offenders is not an abuse of discretion,
for it has been shown that such referral as practiced by CPA does not

endanger the community and thus does not violate the public interest.

2. Constitutional rights of clients and prospective clients are generally well-
safejuarded by present CPA procedures. Some possible constitutional questions‘

raised by the new developments in pre-prosecution probation are presented below.

It would apoear that there are no constitutional due process requirements
calling for an independent judicial determination of the "sufficiency"

of the prosecutor's case. Further, such an independent judicial W
determination would appear to violate the constitutional doctrine of

"separation of powers" and would be an invalid encroachment upon the

executive functions of the prosecutor.

Right of the accused to representation by counsel in relation to the

CPA process raises some issues. Iﬁ brief, assistance of counsel does

mot appear to be constitutionally required at the referral stage of .

CPA proceedings but does appear to be required when a decision about

revocation of probation must be made, unless the ground for revocation

is conviction for a subsequent ofiense. - That is, counsel would appear

to be required at probation revocation proceedings when there is a

substantial and material "factual dispute" regarding the question of

whether a participant has either violated the terms and conditions of {Z}

his.probatioh or has "voluntarily" withdrawn from the CPA program.
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c. In those limited situations where assistance of counsel is mandated,
fourteenth amendment equal protection would seem to require that counsel
for indigent clients be furnished through Legal Aid or other

appropriate means.

d. Denial of access to the CPA program for the sole reason that a prospective

CPA candidate is, or will Tlikely be, unable to meet the restitution
requirement would appear to be a constitutional denial of equal protection
of the law. Revocation of probation solely for the same reason would also
appear to be a constitutional denial of equal protection of the law.

Such a constitutional problem may be obviated by allowing the CPA
prespective participant, or participant, to make restitution within

reasonable and/or extended time periods through installment payments.

e. Holding a criminal charge in abeyance pending referral to, or completion

of, CPA probation does not constitute a denial of the right to speedy

trial or of due process of Taw.

The potential reinstatement of criminal proceedings, the ultimate sanction
of the deferred prosecution process, raises further constituticnal questions.
There is no evidence that this sanction has been misused by CPA or the

prosecutor, however, the following should be considered:

a. The prospective CPA client must be, and is, notified with reasonable
specificity of the charge with which he would--be charged if prosecuted.
It is unlikely that delays preceding the initiation of a formal criminal
action for a CPA client would constitute denial of due process or the

right to speedy trial, as he has voluntarily waived these rights.
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b. A fifth amendment privilege against self-incrimination does not appear, J

in fact, to have been jeopardized by the practices of CPA or the
prosecutor's staff. Nevertheless, considering all theoretical
possibilities, it would be advisable to insure that the accused's

privilege against self-incrimination be safeguarded.

Recommendations

(Finding #2,b) A formal hearing should be held before revocation of a CPA
client's probationary status, except where conviction for a subsequent offense
is the ground for termination. The present procedurd of staffing all such
cases, while uniformly and conscientiously applied, should be formalized to

provide for the additional safeguards recommended. This might include

T

ho]ding such cases in "Pending Revocation" status by the prosecutor until

conviction for new arrests has been obtained.

(Findings #2, b, ¢) In a deferred prosecution program, a right to counsel

would appear to exist where revocation of probation is under consideration,

at least where there is a substantial and materié] "factual dispute" a violation
ot probation has occurred. In such limited situations, counsel should be
provided for indigent clients on fequest, through Legal Aid or other

appropriate means.

(Finding #2, d) The constitutional guarantee of equal prptection appears to
post a requirement that an accused person otherwise eligible for deferred
prosecution not be denied participation in CPA solely because of prospective

inability to make restitution. fi?

*See Chapter 5, page 68.
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(Finding #3, a) Officials at all stages of the CPA process should make clear,
and ascertain that the prospective probationer understands, that successful
completion of probation is a requisite for non—prosecution. It should also
be made clear that the alternatives to deferred prosecution include the right
to a trial by jury and the right to speedy trial,more specifically, these

points ought to be made clearly in the "Constitutional Rights Questionnaire."

{Finding #3, b) Legislation to guérantee confidentiality of client-staff
communications and perhaps to make even the fact of participation in a
deferred prosecution program {nadmissab1e at trial, would appear to provide
a complete safeguard to the client's constitutional privileye against
self-incrimination, and at the same time would contribute to the

effectiveness of the deferred prosecution program.
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CHAPTER 8.

CONSTITUTIONAL AND LEGAL QUESTIONS ON THE
DEFERRED PROSECUTION PROCESS

In many cases effective law enforcement does not require punish-
ment or attachment of criminal status, and community attitudes
do not demand it. Not all offenders who are guilty of serious
offenses as defined by the penal code are habitual and dangerous
criminals. It is not in the interest of the community to treat
all offenders as hardened criminals; nor does the Taw require
that the courts do so. It is at the charge stage that the
prasecutor should determine whether it is appropriate to refer
the offender to noncriminal agencies for treatment or]for some
degree of supervision without criminal convictions. '*

The Citizens Probation Authority of Genesee County (CPA)2 is a program of
deferred prosecution and divevrsion from the criminal court process of selected
criminal o%fenders. A Court of No Record, predecessor of the CPA, was initiated
in 1965 by the Genesee County (Michigan) Prosecuting Attorney as a means of
relieving the overcrowded conditions of the traditional criminal process and of
freeing from the stigma of a criminal conviction those offenders who could benefit
from a community treatment plan. The Court of No Record functioned on an
informal basis; volunteers from the community screened and worked with
probationers through the prosscutor's office. In 1968, the Citizens Probation
Authority supplanted the Court of No Record. CPA was established as an
autonomous County department with professional staffing, in response to an
expanding <az=2load and an.acknow1edged'need for stability and expertise in the

program.

*Footnotes to Chapter 8 appear at end of report, Appendix 1.
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The transition from Court of No Record to Citizens Probation Authority represented

a major and distinct transformation of the deferred prosecutior.process in Genesee

County. The agency's role was transformed in terms of staffing, clientele, scope

of Jurisdiction, potential

elements of the criminal justice system. The shift from working with a

relatively small number of first offenders, 116 clients accepted for probation

during 1966- 67, to a substantially Tlarger number,1335 accepted during 1970- 71,

including some previous multiple offenders involved more than a change in scale

of operation. As a matter of public policy, the expanded program, including

the possibility of certain multiple offenders, represents a potential concern

for the possibility of increasing recidivism and lessening of public security.

From the constitutional and Tegal perspective, a different set of problems was

posed:  Does the deferred prosecution program, given its broadened ;cope,

constitu . i i i i thi
te an abuse of "prosecutorial discretion" within the common law meaning

of that term? Are criteria for admission to the CPA program applied equitably

and consistently, in accord with the constitutional demand for equal treatment

under the law? Are constitutional rights of individuals, both those accepted

and those rejected as CPA clients, adequately protected?

Findings of a legal analysis of the operation of the CPA deferred prosecution

program are presented in this section. Examination of legal aspects of the CPA

program is particularly important because, as pointed out above, the program

represents a significant departure from traditional Taw enforcement treatment

programs. A number of pre-trial diversion projects, similar to CPA, funded

either by the Law Enforcement Assistant’Administrétion3 or by “he United States

4
Department of Labor,” have been set up in recent years in a number of cities

around the country. Many are modeled after the Vera Institute's Manhattan

Court EmP1oyment Project in New York and Project Crossroads in Washington, D.C.
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While the programs are not entirely identical in operation, hopefully this
discussion of some of the legal issues involved in non-trial disposition of
criminal offenders will be of use outside the immediate confines of the CPA
situation. It should be noted that descriptions and conclusions in this
section are based primarily on legal and documentary analysis, as opposed to

other sections of the report which draw more heavily on empirical observation.

Nothing in the Michigan statutes specifically authorizes large scale deferred
prosecution for adult offenders. Mor has the Legislature ever Taid down
standards delineating the scope of the constitutional rights of referred clients,
many of whom are not subsequently formally accused of a crime. At the outset,
then, serious questions arise regarding (1) enabling law and (2) security of
rights guaranteed by the Constitution. Yet the Citizens Probation Adfhority of
Genesee County has operated just such a large and growing program on a
professiona1 basis since 1968. Other communities around the state and around
the nation have requested information and help in develoning their own programs
of deferred prosecution. Often they inquire as to the unique status of the CPA

and wonder if perhaps a more clearly defined legal mandate is necessary.

At present the CPA program functions as a necessary and proper incident to the
exercise of the County Prosecutor's traditional discretion in deéiding whether
to charge or otherwide dispose of criminal offenders. Whereas there is ample

precedent for the concept of deferred prosecution in both the state and federal

crimina] Justice systems, the Genesee County project is distinguishable by

some of its unique features.

At the state level, the Holmes Youthful Trainee Act, Mich. Comp. Laws ## 762.11-
762.15, provides that a court having jurisdiction over the case may assign a

youth between the ages of seventeen and twenty the status of youthful trainee.
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The same court may, in its discretion, revoke such status upon which action

*

the criminal case against the youth may be reinstated. The rationale of this
legislation is clearly to enable youthful offenders to avoid the stigma that
attaches to prosecution and conviction as a criminal. Two facts are important:
First, it is a judge who decides whose prosecution ought to be held in
abeyance; on the other hand the Genesee County program essentially involves

pre-prosecutorial disposition of cases at the initiative of the prosecutor.

Second, the Holmes Act benefits only very youthful offenders whereas the benefits
of CPA are extended to those particular adult non-violent offenders, the facts

of whose cases recommend deferred prosecution treatment, with high potential for

rehabilitation.

Also presenting a useful analogy at the local level is the work of the New York

City Youth Counsel Bureau. Typically, Bureau representatives intervene at the
arraignment stage and ask the court's and district attorney's permission to Q:}
work with defendants between the ages of sixteen and twenty-one while prosecution

is deferred, usually for a period of three months. At the end of this period

the Bureau may ask the court to dismiss charges. Seventy percent of the time

the Bureau's clients will voluntarily enlist in military service, this apparently

being the ground upon which dismissal of charges is granted. Again it is

noteworthy that the courts share in the decision whether to make referrals in

the New York procedure. The offenders with whom the Bureau is concerned are

youthful ones,and the ground for their dismissal is enlistment in military service.

In the Genesee County CPA program, the offender is frequently over twenty-one

years of age. Referral to the program invariably takes place at the pre-accusatory
stage. However, CPA provides'a broader base of standardized criteria and a

full-scale community treatment program, in addition to the possibility of military &:}

enlistment, in contrast to the limited criterion of the New York Counsel Bureau

rocedure,
procedure “110-_




At the federal level, the technique of deferred prosecution of selected juvenile
offenders has enjoyed wide acceptance since first advocated by the Attorney
General in a bulletin issued in 1946. Significantly there is no Congressional
legislation on the subject. Basically, the U.S. Attorney, in the'exercise of
his discret%on, defers prosecution of selected juvenile offenders and places
them under the supervision of probation officers for definite periods of time,
usually a year. The decision whether to defer prosecution is made on the basis
of a pre-sentence report prepared by probation officers. The U.S. Attorney
reserves the right to terminate probation and reinstate criminal action at any
time. Insofar as the federal scheme relies upon pre-prosecutorial diversion

in the discretion of the U.S. Attorney pursuant to the recommendation of

probation officers the federal program is very similar to that of CPA.

However, two significant differences exist between the two approaches: (1) the
ages of the offenders is higher in CPA because "juveniles" are not included

and (2) there is more standardization of the criteria for inclusion in the CPA
program than the federal program. Only rarely will the federal authorities

offer an offender over seventeen years of age the alternative of probation in
lieu of prosecution. The operation of the federal system of deferred prosecution
only serves to underscore the vast power embodied in the notion of prosecutorial
discretion. It may well be that the proper exercise of this discretion without

more legislative authority is enough to support the activities of CPA.
Prosecutorial Discretion

A client's participation in CPA takes place before he is actually charged with
an offense, often even before formal arrest. Any offender who meets certain

. . . . . 5
criteria, for example, that his suspected offense be a non-violent crime, and does

not represent a “continuing pattern of anti-social behavior," is referred by
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the prosecutor's office to CPA for an interview and investigation. If on the
basis of these preliminary contacts CPA counselors determine that the program

of probation and counseling, as opposed to traditional criminal prosecution,
would offer appropriate treatment, and if the suspect voluntarily agrees, the
prosecutor will allow the offender to participate in the customary probat%onary
treatment period of up to one year under the supervision of CPA. Given
satisfactory compietion of probation, which may include a requirement of
restitution to the victims of a crime, prosecution is dismissed and any arrest
or booking records are given to the probationer. CPA may, after careful analysis
of both the individual's potential and the facts of the case, decice at the
referral stage that voluntary probation would not be appropriate treatment; the
case is then referred back to the prosecutor's office with a recommendation for
further consideration and decision by that office. Anyone referred %o CPA has
the right to withdraw from the program at any time, with the understanding that
his case then becomes subject to prosecution. Additionally, probation may be
revoked by the prosecutor's office upon recommendation of CPA if the client

violates the terms of his probation:

Separation of Powers

Although the duty of the public prosecutor is to represent the state in all
criminal proceedings,6 one fundamental premise of American criminal procedure
is that a public prosecutor may act according to his own discretion in deciding
whether to charge an individual with a particular offense.’ The precise limits
of this discretion have never been clearly defined, in part because of the

inherent difficulty,8 9

and, indeed, undersirability” of doing so. While the
commentaries have discussed the subject extensive]y,]0 courts treat it with a

broad brush.]] The available material suggests that the scope of the discretion
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Nevertheless, the CPA program is a sufficiently basic alteration of the prose-
cutor's standard operating procedures to bring into question the proper scope

of the discretion vested in his office. This.program of large scale ch'version]4
of suspected offenders from the criminal process cannot be reasonably viewed

as an "executive encroachment" upon what might be desiagnated unexercised
Tegislative power. However, if according probation opportunity to some and
denying it to others pursuant to established referral criteria]s might be viewed
as a usurpation of the legislature's function of defining classes of offenders
and the appropriate treatment for each such c]ass,16 then to forestall such
possible objections and to assure CPA's legality, legislative authorization for

the program would appear at first glance to be usefu].]7

However, since the basic concept of the broad discretion vested in the prosecutor
in the charging function has been well recognized in the law, legislative
authorization regarding CPA would appear to be not only unnecessary but questionable
in legal terms as perhaps being a Tegislative encroachment upon the executive
power of the prosecutor. Systematic pre-prosecutorial diversion of offende(s
through CPA is not, properly viewed, an expansion. of traditional prosecutorial
discretion. To the contrary, CPA actually redu]ates that discretion within proper
bounds. Every prosecutor's office engages in large-scale diversion of offenders
through real-bargaining, refusal to prosecute, or similar practices. Where

there are no controlling criteria, this diversion takes place on an ad hoc basis
and may be influenced by illegal factors such as class or racial prejudice or
political pressure. CPA standardizes the operation of prosecutorial discretion
through the promulgation of rules and regulations, to the end not of expanding

the scope of discretion but of exercising that discretion more intelligently.

The prosecutor still makes an individualized, case-by-case determination of

whether to prosecutor; CPA enables him to have more an better information about
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the suspect at the time the decision is made and offers the prosecutor a

useful alternative to traditional criminal prosenution.

Delegation of the Charge Decisions

Even though the concept of prosecutorial discretion provides i sufficiently

b i ‘

road Tegal basis to support CPA as presently administered, the question might
b .

€ considered as to whether the prosecutor's reliance upon CPA's conclusions
with respect to the suitability of clients for participation in the program

is . s
permissible within the broad scope of the prosecutor's decision-making power 18

I ) .
n a case in which the suspected offender has.not been arrested, the prosecutor

or his deputy first must decide whether a request for 19

a warrant is appropriate.

whe » . 3
n Tack of sufficient evidence or any other reason makes a request inappropriate

the prosecutor should not refer the suspect to CPA.20 Where a warrant request is

appropriate or the suspected offender is already in custody, the prosecutor

according to policy, refers him to the CPA for a pre-charge report providing

that the suspected offender meets all of the referral criteria 21

Referra 5
ral, however, does not assure accentance into the CPA probationary program

and consequent suspension of criminal charges.22 The referred offender is

inmeds o .
mediately scheduled for an initial interview with a member of the CPA staff to
determine his ( .

(2)

1) willingness to accept moral responsibility for his unlawful acts;

C ) » 3 .
onsent to a further investigation that will enable the CPA to decide whether

his soci - : -
ocial history prevents acceptance into a community treatment p]an'23 and

(3) willingness to fulfill the program's expectations of him,°%
staff determines

Once the CPA

t » . 3 . - )
hat an individual is amenable to community- supervision during

@ period i i i
p of probation, it develops a plan directed at short-term treatment of

rec i ithi
cent behavioral problems. Within three weeks it submits a "pre-sentence type"

investi i t
tigation andvreport to the prosecutor who then makes his own independent

-114-

)

.m

P

s

decision based upon all information available to him as to whether to press
charges or defer prosecution during the probationary Dem'od.25 The offender
who is accepted is asked to enter into and sign an informal agreement with the

prosecutor wherein he agrees to abide by the terms of his probation.26

To the extént the above procedure demonstrates a mutual cooperation between tﬁe
prosecutor and CPA in the initial stages of the charging function, it would
appear to be clearly consistent with the traditional legal basis of prosecutorial
discretion. In fact, the impartiality of the prosecutor in ultimately making
his final charge decision is not impaired and ultimate control of the charge
decision still resﬁdes in the prosecutor. One basis of prosecutorial discretion
is the traditional and well-founded jurisprudential concept that an elected and
responsible public official is more capable of making impartial decisions
concerning the advisability of bringing charges against an offender than is a
private complainant -- the person who in effect made the charge decision under
the old English system of criminal juétice.27 Permitting CPA contributions

of information relevant to the desirable goal of insuring intelligent and
enlightened charge decisions by the prosecutor does not vitiate the impartiality

of the prosecutor or the prosecutorial process. A prosecutorial decision made

in conjunction with the helpful and valid information supplied by a politically

neutral?® CPA staff would clearly tend to be made in a more impartial manner

than would the decision of the prosecutor acting without any such assistance.

It might be argued .that this very impartiality makes the CPA staff insensitive

to public gpinion regarding the types of persdns‘whé ought to participate.
Judicial deference to the judgment of public prosecutors has often been justified
by the belief that the prosecutor, especially an elected state prosecutor, makes

. 9 . e
charge decisions that accurately reflect community va]ues.2 But this objection
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has no force since: (1) the CPA worker is protected from improper pressures

concerning individual cases; (2) the CPA program itself was established by

the prosecutor; and, (3) the CPA program is always under the prosecutor's
ultimate control, and thus through his elected office provides for sensitivity

to community values.

Thus, CPA operates merely as a supplement to the prosecutor's office. It
jmpairs neither the legal justifications of prosecutorial discretion nor the
prosecutor's final control over the charge/no charge decision. Rather, CPA

enhances the knowledge and expertise necessary for a just decision-making process.

Referral of Multiple and Adult Offenders

In deciding whether to suspend criminal proceedings, the prosecutor must of
course consider the public interest.BO Specifically, in the exercise of his
discretion a prosecutor must not jeopardize the safety of the pub]ic.3] ‘That
most previous programs for the nontrial disposition of convictable offenders

usually have involved first and juvenile offenders32

raises the question whether
the prosecutor's practice of referring multiple and/or adult offenders to CPA

is violative of public policy and, as such, an abuse of discretion.

The fact that CPA embraces pre-trial dispositions of adult and multiple offenders
does not lead to the conclusion that the program is not in accord with public
policy. The low rate of recidivism among individuals who have participated in
the CPA program (see Chapter 5) supports the assertion the program does not
cpmpromise the security of the community. Indeed, the genera]]y higher rate of
recidivism among juvenile offenders as éompared to adult offenders34 indicates
that CPA acceptance gf aduits endangers the community less, not more, than

acceptanceof juveniles.
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Advantages of Systematization

The President's Crime Commission saw prosecutorial discretion as a potentially
useful tool in the administration of justice.35 Three deficiences in the normal
exercise of discretion had to be corrected, however, before that discretion
could be utilized in a rational and intelligent manner. Currently, most
prosecutors are hampered by a lack of sufficient information on which to base
decisions to prosecute or not to prosecute, a Tack of clearly stated«standards

to guide their decision-making, and a lack of established procedures to implement

their decision—making.36

CPA strongly serves to remedy these three deficiencies. By reguiring that a
preliminary interview and an investigation of the suspect be conducted and that
a report be submitted to the prosecutpr,37 CPA provides the prosecu%or with
information about the suspect before he makes the final charge/nocharge decision.
Further, the prosecutor has setyforth explicit, published criteria to guide the
decision-makers .38 Fiﬁa]]y, there is an established procedure for making the
decision.3? The program provides a rational process for deciding which offenders
become subject to full criminal sanctions and which to more informal disposition,
a process which assumes great importance39a if one accepts the position that not
all offenders can or should be processed through the conventional criminal

justice system,
Protecting the Constitutional Rights of Participants

The rights of_participants in the CPA program and safequards necessary to protect

those rights are examined in this section. The primary concern is with analysis

of the availability to participants in the CPA program of constitutional
protections guaranteed to individuals formally charged with a crime. A special

problem is presented in the immediate case, in considering how best to preserve
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the CPA client's fundamental rights without destroying the effectiveness of

O

the CPA treatment plan.

Showing of "Probable Cause"

It is necessary first to examine the constitutionality of an unstated but
fundamental premise on which the program is built, that an individual may

consent to restrictions of his liberty imposed by governmental authority. The

CPA client does voluntarily accept certain Timitations on his complete freedom

of behavior in return for the benefits accruing to him from deferred prosecution.40
In the broadest sense possible, although the client voluntarily agrees to abide

by these restrictions, the theory of our government is that the right to liberty

is inalienable.?!

One might characterize the legal issue here as being whether,
as presently structured, CPA bases participation on an unconstitutional condition.
Fourteenth Amendment due process secures to the individual the right to a
judicial determination of the sufficiency of the government's grounds when the
government attempts to assert involuntary control over him. Participation in
the CPA program, on the other hand, involves a who1Ty voluntary compliance by
the client in a mutually agreed upon and cooperative effort with CPA which has
reciprocal beneficial consequences for all parties concerned. Although there

is no constitutional right of freedom from arrest, it is true that an actual |
arrest must be carried out in accordance with due process.42 The essential
difference between the typical arrest situation and the CPA situation is that
in the former, in order to obtain a warrant to arrest a suspect the government
must show probable cause to believe him guilty of a cfﬁme.43 Participation in

s

CPA, on the other hand, usually takes place without'thé proseéutor's ever

44

obtaining a formal warrant. It is true that the client may spend as much as a

year on CPA probation without a Jjudicial procedural check. 45
£y

M
4
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This possible objection to the CPA structure would seem to be unfounded given

the following constitutional considerations. The existing policy of the
prosecutor's office is that it will not refer a person to CPA when the evidence
is insufficient to secure his prosecution.46 Because of the constitutional
"separation of powers" stated in the Michigan Constitution4’ and because entrance
into the CPA program is purely voluntary on the part of the client, it would
appear that there are no constitutional due porcess reauirements calling for an
independent judicial determination of the "sufficiency" of the prosecutor's

case. In fact, any such independent judicial determination of the "prosecutability"
of a criminal action against an accused would constitute a direct and invalid
interference with and usurpation of the properly recognized legal discretionary
power of the prosecutor in his executive func&éons by the constitutionally
separate judicial branch of State government.

[(Contra is Note, 5U. Mich. J.L. Ref. 453,461-62 (1972) which also analyzes the
legal basis for the imposition of state control over CPA clients. The student
authors conclude that the prosecution should seek arrest warrants (or the
equivalent) for CPA clients as well as for those offenders who do not qualify
for referral, since due process requires a showing of probable cause to believe
that an individual has committed an offense before the state can restrict his
Tiberty to any significant extent. -Ed.]

Representation by Counsel at CPA Proceedings

The Sixth Amendment and Fourteenth Amendment Due Process - There are two possible

stages in .the CPA program at which the assistance of counsel might be considered
important. At the time of the initial referral an attorney's advice would enable
a prospective client to make an informed decision as to whether to participate

in the program. Also when a CPA client is threatened with revocation of his
conditional probation, counsel could assist him in determining if such action is
Jjustified where there is a material factual dispute.

4
The right to counsel in criminal proceSdings where the accused faces imprisonment'9
is guaranteed by the sixth amendment,50 as made ?pp1icab1e to the states by the

due process clause of the fourteenth amendment.®!  The sixth amendment entitles

the accused to the assistance of counsel in "all criminal prosecutions," and the
Supreme Court has interpreted this provision to mean that an accused is entitled

to the guidance of counsel at every critical stage in the proceedings.
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It has been held that the accused must be afforded the assistance of counsel . . . . 58 . _ 59
3 ) 1s required at deferred sentencings. In Beardon v. South Carolina,”” the
in a state hearing revoking probation and i i . . . .
® N9 §p N and mposing sentence In Mempha v. Rhay 1@ Fourth Circuit suggested that Mempha does not compel states to furnish counsel
the sixth amendment was deemed to require appointme f el 2 : L . g
9 5 ppointment of counsel at every stag:s at parole revocation proceedings, because the burden of providing counsel is
where substantial rights were affected. Although VWashington d . : :
g gn vWashington state procedure * heavier than in the case of probation revocation. The court posited that parole
® directed that the probationer who has violated the terms of his probation receive )
' 1@ revocation proceedings, unlike probation revocation hearings, would probably
the maximum sentence prescribed for his original offense, the Court held that - . . , .
: not occur in the same district as that in which the individual was originally
substantial rights were involved since the sentencing judge recommended the .
: 3 tried. Moreover, more time likely would intervene between trial and parole

e length of time the person should actually serve before becoming eligible for parole. } . ) ) ] ) .

: le revocation proceedings than between trial and probation revocation hearings.
The decisions of courts considering whether Mempha compels a state to proviae Therefore, the attorney who represented the releasee at his original trial could
counsel at parole revocation hearings might have relevance as to the right to also represent him at probation revocation proceedings with 1ittle additional

®

counsel in CPA proceedings, for the analogies between parole and the CPA program
are interesting. Both parole and the CPA program have as one of their primary
purposes rehabilitation of the participant. Moreover, although parole
proceedings take place after sentence has been imposed while participation in
the CPA program uccurs prior to the initiation of formal criminal charges,

neither involves an adjudication of the suspect's guilt or innccence. A parole

effort, but this would not be possible in the case of a parolee. However, this
rationale should not be dispositive of the issue whether the sixth amendment
requires the presence of counsel at%h§r01e revocation.60 Moreover, the Beardon
court's holding that counsel is not required at parole revocation hearings does
not apply to CPA proceedings. The burden of providing counsel to assist the CPA

participant either at the time of referral or at a limited hearing prior to

w‘w.a

board determines whether a prisoner has been sufficiently rehabilitated to be e revocation would not be as great as that of providing counsel at parole revocation

eligible for conditional release. CPA evaluates an individual's psychological hearings. CPA proceedings take place in the same city in which a subsequent trial

and sociological history in order to determine his amenability to a treatment would be held and would have to take place within a short time of the trial because

@ 56

plan. Unlike a jury which must determine as a matter of fact whether a . the maximum probationary period is one year. The burden of providing counsel at

. defendant is guilty of the behavior charged, a parole board, like the CPA staff, : an informal revocation hearing would be even less than that of providing counsel

subjectively evaluates the character and prospects of the individuals appearing to all potential clients at the referral stage, because, should probation be

before it. ' : ‘3‘ re‘voked,62 the right to counsel in any event attaches shortly thereafter when the

5 ‘ . . 63
) , accused appears before a judge or magistrate.
In view of the functional analogy between CPA and a parole board, it is significant

that most federal courts hold that Mempha does not imply a sixth amendment There is a second and more frequently given reason for the inapplicability of

requirement of assistance of counsel at parole, as opposed to probation revocation fﬁsf; Mempha to proceedings before parole boards. The danger of the Toss of certain

legal rights, such as the right to appeal and the right to withdraw a plea of

; 121~
ik

N
hearings,°7 Mempha is often said to stand only for the proposition that counsel
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guilty, which was}maJor factor motivating the Supreme Court's decision,64 does
65

R

not arise in parole revocation proceedings. Parole is said to be a privilege,

and not a right; and in Hyser v. Reed (D.C. Circuit) it was decided that the

assistance of counsel is not secured by the constitution.66 The unstated premise
of this argument is that the parolee has no legal right to freedom from
incarceration before the stated terms of his sentence has expired. Since the
CPA client Tikewise has no "legal" right to be referred for supervision in the
community rather than formally charged with his alleged offense, the assistance

of counsel would seem to be unnecessary insofar as the sixth amendment is

~concerned either at the referral stage when the probation privilege is at stake

or when the probation privilege is withdrawn.

However, the viability of the right-privilege distinction has become questionable

as a result of the decision of the Supreme Court in Goldberg v. Ke]]y.67 In

A
x\m";’

deciding that recipients of welfare benefits were entitled to notice and a hearing
before payments could be terminated, the Court rejected the state's argument that
the constitutional challenge to procedures preceeding withdrawal of benefits could

be answered by the assertion that public assistance benefits are a "privilege" and

not a ”right."68

In United States ex rel Bey v. Connecticut Board of Paro]e,69 the Second Circuit
recognized the implications of Goldberg wheh it decided contrary to the majority
of the federal circuit courts’® that due process required the assistance of
counsel at all parole revocation proceedings. The court rea1ized.that to rely
unanalytically on the "act of grace" theory as was done in Hyser was no Tonger
tenable. Rather it held that whether lack of counsel deprived parolees of due

Process involved a consideration of three factors: (1) the stake of the parolee

in the proceedings; (2) the Tawyer's impact on the fairness of the proceedings;
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and (3) the foreseeable effects on state institutions recognizing that right.7]

If the Bey analysis is adopted, the analogy between the paroie and the CPA
participant suggests that, although the assistance of counsel is likely not

required at the referral stage of CPA proceedings, due process may require providing
counsel at the revocation stage of CPA proceedings, at least where there is a
material factual dispute as to whether a violation of probation has occurred.
Whereas the three factors set forth in the Bey case are present at the revocgtion
sfage of CPA proceedings, perhaps two of these factors are absent at the

referral stage. First, in both cases the CPA client's interest in the proceedings
in maintaining his continued freedom from prosecution, is, perhaps, similar to
that of the paro]ee.72 Second, although neither forensic skill, legal training,
nor the advocate's role in a decision-making process qualifies a 1aWyer for
participation in the referral phase of CPA proceedings,73 when revocation of the
conditioné] probation is involved, an attorney might be able to assist CPA in
deciding the factual question of whether the client's behavior constituted a
violation of the conditions of his probation.74 Finally, while at the referral
stage counsel might interfere with the atmosphere of rehabilitation necessary,
the participation of counsel in a hearing to decide whether to continue the CPA
client's probation or initiate formal criminal charges would not unduly disrupt
the CPA program.75 Counsel would not interfere with the relationship between the

client and his probation officer, since the right to counsel would not attach

until revocation seemed 1'mm1'nent.76

Fourteenth Amendment Equal Protection - Some state courts, including the Michigan

Court of Appeals, hold that if due process does not require the assistance of
counsel at a limited parole revocation hearing, fourteenth amendment equal

protection77 requires the state to furnish counsel at public expense to parolees
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. 9
threatened with revocation of paro]e.78 In Marren v. Michigan Parole Board,7

the Michigan court overruled an earlier decisionBO that held that neither due

process nor the sixth amendment entitled an indigent parolee to representation

by counsel. The Warren case decided that when a statuted!

permits the parolee
to be represented by counsel, the state's failure to appoint counsel to represent

indigent parolees in cases where there-is a factual dispute as to whether there
82

was a violation of parole constitutes a denial of equal protection. While no

statute applies to proceedings before CPA, CPA permits retained counsel to
attempt tn persuade it to continue probation,83 and the Michigan court's reasoning
wou'ld seem to.dictate that failure to appoint counsel at a probation revocation

hearing, at least when there is a material factual dispute, would deny indigent

clients equal protection of the law. In the absence of a material factual dispute,
the Warren holding does not decide whether it would be appropriate to appoint

84
counsel.

Also, it would appear that Warren would not necessitate that counsel be provided
at the initial referral stage of the CPA program. At present, retained counsel
can accompany potential clients to the initial interview but are not allowed to
alter the probation decision which is strictly based on referral criteria.SS The
lawyer's role is primarily one of advising his client on whether to accept
conditional probation or to contest the charge. In Warren, the court noted that

an advocate could attempt to persuade a parole board to par01e86 and that failure

to provide counsel to all indigents would deprive them of equal protection of
the laws. 87 The interests of the 1nd1gent CPA candidate would be adequately

protected by prOV1d1nq counse] upon request 88

Restitution Requirement

The willingness and ability of an offender to make restitution is a most important ¢ 3

- o

factor in the prosecutor's decision whether to suspend prosecution in favor of
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voluntary probation in the CPA program.89

If possible, restitution should be
made jmmediately so that the complainant is completely repaid prior to the time
the prosecutor makes his final decision to accept or deny probation.90 However,
if money is still owed at the time the prosecutor must make a decision, he
evaluates efforts made by the CPA candidate to date and the expectation of his
making restitution within the normal probationary period.g] In addition the
CPA candidate is expected to pay a one hundred dollar probation fee before

entering the CPA program, except that payment is not required in hardship cases.??

The restitution requirement and probation fee conform to conditions permitted by
statute in Michigan for court-imposed probation.93 However, the restitution
requirement, in extremely rare cases, may result in exclusion of indigents from
participation in the CPA program. This possibility raises the issue whether

an otherwise referrable indigent is denied equal protection of the Tlaw by CPA

procedures that permit a person with means in a similar position to be eligible

for probation.

)

In Griffin v. I117inois>? the Supreme Court rejected by implication the argument

that the state is not required to equalize financial disparitiesgs and held that
failure to fuynish at public expense a trial transcript necessary for appeal

. . s . 96 . . 97
denied the indigent defendant equal protection of the law. In Douglas v. California,

decided six years later, the Court held that an indigent could not be denied the
assistance of counsel on appeal. Therefore, in the context of criminal proceedings,
a statute both fair on its face and nondiscriminatorily administered but which

leads to one result for the wealthy and another for the pcor may violate the

equal protection clause.

Two recent Supreme Court decision, Williams v. I11inoi598 and Tate v. Short,

rely on the Griffin-Douglas analysis for the decision that imposition of a fine
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as a sentence and automatic conversion of it into a jail term solely because

of inability of the defendant to pay the fine immediat&iy in full denies an
indigent defendant equal protection. Since confinéﬂenf wég contingent upon
ability to pay, the state imposed different congéquences on two categories of
persons without meeting its burden of showing a substantial ahd legitimate

purpose justifying the discriminatory result. An important factor in both

decisions was the state's lack of a penological interest in the incarceration

of the indigent defendants 1'nvo]ved.]OO In both cases the Court also emphasized

the available alternatives to which the state could resort to avoid imprisoning

indigents for involuntary nonpayment of fines and implicitly approved procedures

for installment payments of fines.]O]

Although inability to make restitution does not result in automatic incarceration

of a CPA candidate, the rationale for Williams and Tate nonetheless applies. If
an otherwise e]igfb]e.offender is automatically denied the rehabilitative
adyantages of participation in the CPA program solely because of his inability
to make restitution, the state has established a procedure leading to one result

for the indigent defendant and another for the wealthy. It should be noted that

such situations, in fact, have occurred with extreme rarity in the CPA program.102

Such a result may deny equal protection unless the state can demonstrate that the

requivement of restitution is rationally related to a substantial state interest.103

Certain significant state interests are perhaps unique to the CPA restitution

requirement. The requirement may remind the CPA client of his wrongdoing and so

increase his-awareness -of an ob1igation'1o~society.104 Therefore, restitution

may be a necessary part of the CPA rehabilitative program.

Furthermore, exclusion

of indigents from the program is not automatic, since payment in installments

over reasonable time periods (beyond the normal one year probation period) should
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therefore preclude a finding that the restitution requirement deprives indigents

of equal protection of the 1aws.106

Nonetheless, providing for payment of pestitution in installments does not insure
than a bona fide unskilled and urnemployable person will not be excluded because

107 If the accused

of his probably prqspective inability to make restitution.
qualifies for referral to the CPA on all other grounds, to deny referral solely
because his unemployable status makes the payment of restitution improbable
clearly discriminates against the poor and constitutes a denial of equal

protection according to the Griffin and Douglas analyses. Although the issue is

unlikely to be litigated given the difficulty a rejected individual would have
in proving that he was otherwise eligible for probation, fairness would require
that restitution as a condition of probation be waived or reduced in suck cases

after all effort at a fair resolution of the circumstances has been made.

Speedy Apprisal of the Charge

If the CPA client has a constitutional right to be speedily apprised of the
charge against him being held in abeyance, it would derive from the sixth

amendment right to a speedy tria1108 as made applicable to the states by the

109

fourteenth amendment. In United States v. Marion]]O the United States Suprente

Court indicated that there is no such sixth amendment right to be speedily

charged until either a formal indictment or information is filed or the suspect
is subjected to the actual vestraints imposed by arrest and detention to answer
a criminal charge.l]] Nevertheless, the Court did concede that if delay in
charging a suspacted offender were shown to have caused "substantial prejudice" to
the accused's rights to a fair trial and that the delay was a "purposeful
device“”2 to gain a tactical advantage over the accused, the due process clause of

Although the Court stipuiated

the fiffh amendment”3 would require dismissal.
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delay.

~the CPA client is never formally informed of-the charges-against him.

that a decision on whether delay had impaired the accused's right to a fair

trial would involve a delicate judgment based on the circumstances of the

114

individual case, decisions of several lower federal courts suggest that

certain factors are relevant to a finding of a violation of the fifth amendment:
possible prejudice to the accused because of his inability to recall details
relevant to a defense against the charge;”5 the unabilability of witnesses

necessary to an adequate defense;”6

117

and purposeful aspects of the government's

By way of analogy these considerations demonstrate the possible prejudicial effect
of failing to inform a deferred prosecution parcicipant of the specific offense

with which he may be subsequently charged. Failure to notify such a person, at

the very outset, of the crime for which he was referred, may hamper his ability

‘to recall details essential to an adequate defense if proceedings are later

reinstituted.]]8 Although the problem of witnesses becoming unavailable would
still exist, at least the accused individual who was informed of the charge could

soon thereafter discuss relevant details with potential witnesses and thereby

increase the probability of their remembering details relevant to a possible defense.”q

Moreover, full disclosure would discredit allegations of purposeful de1ay120 brought
against the state by accused persons who ultimately were prosecuted for an offense

initially disposed of by deferred prosecution.

Since participation in CPA precedes and usually obviates the need for initiation

o]

of formal proceedings involving the filing of an 1'ndic:tment]21 or an information,]ZL
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theless, CPA does adequately safequard any due process right to be speédi1y

apprised of the charge which the client, unlikely, but may arquably, possess.

The client is informally apprised of the offense giving rise to his referral during ;:};
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the initial intake interview with a CPA worker.m4 After fully discussing his
unlawful behavior with the CPA worker, the client is required to complete a
"Constitutional Rights Questionnaire" which includes a question designed to
determine whether he understands the nature of his purported c:r'ime.]25 Therefore,

the CPA client, though not given the opportunity to read a formal indictment or

information at the time of referral, is notified with reasonable specificity of

the offense. It appears quite certain that delays preceding the initiation of

a formal criminal action for a CPA client would not constitute denial of due

process.

Reinstatement of Criminal Proceedings

This chapter has so far dealt with the general legal basis for CPA -- what in

the law authorized such a program, the rights of clients while parti&ipating in
the program, and the safequards necessary to preserve these rights. This section
fécuses on the ultimate sanction of the CPA: the reinstitution of criminal
proceedings. Or perhaps for "réinstitution“ one should read "institution;" for
recall that a client's participation in the CPA program, if he is accepted,
begins even before he is formally charged with a criminal offense. If the client
adheres ‘to the terms of his probation, the entire matter is officially forgotten.
If, however, a ciient violates the terms of his probation or voluntarily withdraws,
the matter is referred to the county prosecutor, who may decide to press charges.]26
The following discussion examines the constitutional questions implicit in such
a decision in terms generally of (1) what warnings must initially be given the
CPA participant in light of the possibiﬂitywof subsequent prosecution; (2) whether
there are 1imits on CPA's power to recommend termination of a client's probation
and (3) whether a client forfeits, withouthaving legally waived,

against his wiil;

any constitutional rights by agreeing to cooperate with CPA.
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" Warning of Possible Revival of Criminal Charges - One issue is whether a

deferred prosecution client has a right to be warned of the possibility of
revival of criminal charges hefore consenting to participate in the program.
Due process has heen held to require that an accused have the right to prepare
his defense when the evidence against him is fresh.127 Therefore, failure to
warn the client of ‘the possibility of reinstitution of criminal charges based
on the offense that gave rise to his referral would deny him notice of the
charge and thereby deny him due pr*ocess.]28 Furthermore, by participating in
a deferred prosecution program the client has in effect waived his sixth

129
amendment right to a speedy trial. Under the due process clause, an essential

130

element of an effective waiver of a constitutional right is knowledge of the

possible consequences.]3]

If the deferred prosecution program participant is
ignorant of the possibility of ultimately being charged with his original offense,
his decision to accept voluntary probation and waive his sixth amendment right

to a speedy trial can scarcely be "intelligently" made.

CPA does effectively disclose the possibility of initiation of formal criminal

proceedings if the client voluntarily withdraws or violates the terms of his
probation. At the intake interview CPA provides potential clients with a

"Constitutional Rights" booklet which sets forth this information in bold face
type.]32 The CPA interviewer discusses the booklet with the client in detail in
order to be sure that he understands the information contained therein. However,
the "Constitutional Rights Questionnaire" which the client is required to complete
at the end of the discussion does not inquire as to whether the individual
understands that non-prosecution is contingent upon successful completion of

probation. Such a question should be included to be sure that the accused cannot

subsequently attack his waiver on the ground that it was not intelligently made. q .Q

~130—
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The same reasoning compels the conclusion that at the time of referral the
candidate should be told of his alternative right to a jury trial. By agreeing
to accept one year's voluntary probation,’the CPA client temporarily waives
his sixth amendment right to a jury trial. The jury trial he receives at a
later date may not be of as high quality as a jury trial at the time of referral
would have been when the evidence for an against him was fresher.]33 _The client
therefore shouid be informed of the alternative ~f a jury trial in order for

permanent waiver of fifth amendment rights to be effective.w4

The CPA "Constitutional Rights" booklet saliently lists the rfght of.a trial by
Jury as one of the constitutionally guaranteed rights of a criminally‘accused
person. In addition, the CPA questionnaire includes a question asking the
potential client whether he understands that he has a right to answe} any
accusations made against him in a court of 1aw.]35 In order to protect the CPA
client against unintelligent waiver of his right to a trial by jury, this question

could be altered sTightly by adding the phrase "before a jury composed of your

equals” to the question.

Prior Adversary Hearing - One aspect of participation in CPA is that.the

government does not relinquish its right to prosecute until after the client has
satisféctori]y completed probation. This immunity from prosecution is a métter
of grace, given by the government in exchange for good behavior and participation
in the program; it is therefore revocable during the probation period. Yhile

the threat of reinstitution of criminal proceedings is a reasonable sanction for
the goﬁernment to retaiﬁ, constitutionai fairness mighf seem to require safeguards
against the arbitrary use of this power.

Escoe v. Zerbst,]36

The United States Supreme Court in

a 1935 opinion that has never been overruled, held that the

Constitution did not require a probation-revocation hearing. The Court reasoned
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that because probation is an "act of grace," it may be granted on whatever .
conditions the legislature chooses.137 This is, of course, the classic right- t;:?'i @
privilege distinction since abandoned by the Court in other contexts.138 |
Although some courts still follow the old pfecedent,m9 the better-reasoned
opinions, inc]uding decisions in at least two federal courts of appea]s,MO o
hold that modern notions of due process require a hearing befora probation or
parole can be revoked. In Hahn v. Bur*ke,]41 for example, the United States
Court of Appeals for the Seventh Circuit declined to follow Escoe, finding that b
the "holding" that probation is a privilege and can be granted on any conditions ”
whatever was in reality only dicta, indeed dicta the basis for which "has ali
but been obliterated by recent Supreme Court opim’ons.”]42 Applying the *
balancing test of Goldberg v. Ke]]y,143 the court determined that due process }
required a hearing prior to probation revocation.144 ?
Arguably, the Hahn holding does not apply to the CPA sftuat‘ion, since the (\} .Q
traditional probationer faces imprisonment should his probation be revoked, while
the CPA probationer faces only a criminal prosecution and the possibility of e
incarceration. But immunity from possible lost of 1iberty is a substantial
interest. Moreover, this interest is hardly outweighed by the slight governmental
interest in "summary adjudica‘cion.“]45 True, the government need not grant i‘
immunity from prosecution; but if it does, it should not be able to revoke that
immunity without meeting the requirements of due process, which in these
circumstances would seem to entail a hearing at which the client could present ®
his side of the case. 2l
Michigan Compiled Laws Annotated section 771.4 guarantees a probationer a hearing
before his probation can be revoked..146 It must be noted, however, that ,
, i:; |
3"

that statute applies by its terms only to court-imposed probation, not to a
CPA-type program. The explanation for this is probably not that the legislature
meant to exclude other forms of probation from the guarantee, but that in 1947

when the law was passed, programs like CPA did not exist. The legislature was

thinking only in terms of traditional court-imposed probation. In any event, the
policy thrust of the statute clearly indicates that the legislature was concerned
with guaranteeing rights to probationers and not with Timiting that guarantee to
a particular type of probation. Thus, though courts have never been asked to

apply the hearing requirement of the statute to situations other than the

147

revocation of the typical probation imposed by the sentencing court, it would

not be difficult for them to construe the section to apply to the CPA context,

using the legislative intent indicated above as the basis for jts reasoning.

Michigan statute law, then, would appear to require at least a 1imited hearing
before CPA probation could be terminated without the client's consent. Even if

the courts should find section 771.4 inapplicable to CPA probation, recent
constitutional decisions indicate that modern notions of due process, quite
independently of any statutory mandate, require T1imited hearing in those situations
where a material factual dispute as to whether a violation of probation has, in
fact, occurred, before CPA probation can be r‘evoked.]48 Of’course, if probation

is being revoked because the client committed a crime while on probation, the

trial which resulted in his conviction on that second offense would satisfy the

hearing requirement.

Speedy Trial - A CPA client whose’probation was terminated after, say, ten months

might argue at a subsequent trial on his original offense that the government
had intentionally delayed his trial, that his recollection of the events in

question was no longer fresh, and that his ability to find witnesses had been
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hampered. The argument would conclude that the prosecution denied him his

rfght to ‘a speedy trial by encouraging and permitting his participation in the
CPA program. If such an argument were accepted, the government's retention of
its right to press charges on the CPA client's original offense upon premature

termination of probation would be of 1ittle use.

The right to a speedy trial is guaranteed by the sixth amendment,]49 as made
applicable to the states by the fourteenth amendment.]50 In addition, the

Michigan constitution,15] 152

as implemented by statute,
However, it appears fairly certain that this right would not bar a trial after
revocation of CPA probation, either because it never attached or because the

defendant will be deemed to have waived the right.

Since a client's participation in CPA takes place entirely before he is formally
charged, it seems doubtful that his right to a speedy trial ever attaches. The

Supreme Court recently held that the constitutional right to a speedy trial does
not vest until after prosecution is 1'nst1'tuted.]53 Rather, delays in arrest and

indictment are controlled by the applicable statute of Hmitations.w4

Even if a court were unlikely to find that the right to a speedy trial attacnes

at the point an individual is first referred to CPA,]55 it could go on to find

>

provides the same guarantee.

{m,*
A Y

that the client-defendant effectively waived that right under all the circumstances.

The right to a speedy trial is easily waived,]56 especially in Michigan where

the courts have adopted what might be termed a presumption of waiver. The right

' . . ., 157
to a speedy trial never even attaches unless and until a defendant demands it.

In the CPA contexf, therefore, waiver would work to bar a client-defendant from
asserting that his right to a speedy trial had been denied. The actions of the
CPA client constitute more than mere failure to demand a speedy trial, which

alone would be enough to waive the right. By agreeing to participate in the CPA
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program, the client affirmatively acquiesces in whatever delay occurs.

e . - . S . 159
Self-Incrimination - The fifth amendment privilege against self-incrimination,

made applicable to the states through the due process clause of the fourteenth

161

amendment,160 is repeated verbatim in the Michigan constitution. Since the

‘right is a personal one, it can be waived when a witness, with knowledge of the

privilege, voluntarily gives testimony on matters as to which he could claim
the privﬂege.162 There are several possible theoretical problems regarding the
constitutionally guaranteed protection against self-incrimination where a

defendant stands trial subsequent to the premature termination of his CPA probation.

First, CPA participants.uniform1y assume moral responsibility for their alleged
offenses.]63 A statement admitting guilt, made by the defendant to his CPA

staff worker, might later be introduced at trial and used against him. The
admission required]64 of the CPA participant is in no sense an admission of legal
guilt. It is merely an assumption of personal responsibility for the physical
actions which constitute the alleged offense, without regard to any justifications
or legal defenses which might be available at an actual trial. Thus, at no time
is the CPA participant required to confess to a crime, in the legal sense of that

phrase. In addition, all such statements are made only in oral conversation

- with the probation officer; written statements are not taken:w5 Nevertheless,

testimony of the probation officer concerning admissions made at the intake

interview could be very damag%ng to the defendant at a later trial.

Secondy a defendant's participation in the CPA program could itself imply guilt
quite apart from any specific statements made by the defendant while a CPA client.
If the jury were told of CPA's routine "assumption of responsib11ity”'requ1rement,

the fact of participation would be especially damning. Even without such detailed
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- the possibility of a Supreme Court decision restricting Miranda and perhaps

knowledge of the program, a jury might very well reason that an innocent man

would have demanded a trial from the beginning, and that the defendant, having ij?

participated in CPA, must be gui]ty.]66

167

Because the Supreme Court's holding in Miranda v. Arizona would seem to make

such self-incriminating evidence inadmissible at a subsequent trial as direct
proof of the defendant's guilt, there is no constitutional requirement that
CPA warn participants of their right not to incriminate themselves. Moreover,
because advising the participant of his right to remain silent would be detrimental
to the purposes of CPA,]68 no such warnings are given. Neverthaless, there is
still a possibility that such evidence would come before the jury for purposes

of impeaching the defendant should he decide to testify on his own beha]f.m9

Moreover, recent cases challenging the scope of the Miranda holding foreshadow

making the statements of CPA clients admissible at tria1.170 (:}

The one person who is in a position to make these theoretical problems for CPA
participants real ones is the péosecutor. However, it seems clear that if the
prosecutor were to make a systematic effort to use CPA-obtaineq information as
incriminating ev.dence at subsequent trials, the willingness of suspected
offenders to participate in CPA would be significantly diminished. The prosecutor
instituted CPA and is committed to the program's success. Thus it seems unlikely
that he would either risk or seek destruction of his own program, a program that
is of great benefit to his office,17] by exploiting it for the séke of criminal

convictions.

Nevertheless, the limited theoretical possibilities for distorting the intended purpose

of deferred prosecution do exist. One way to protect CPA participants against ~ H
£
N
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such possibilities would be to advise them at the intake interview of their
right not to incriminate themselves. It is obvious, though, that one result of
adopting such a policy would be to inhibit communication between the CPA
participant and his interviewer. It would change the atmosphere of the interview
from cooperation to adversariness. Since CPA's primary purpose is rehabilitative,
it is important to maintain a relationship of confidence and full disclosure
between the client and the CPA worker. To give Miranda-type warnings would be

counter-productive to the maintenance of such a relationship.

An alternative and far superior method for protecting the CPA participant, and one
that would advance rather than inhibit the purposes of the program, would be

the enactment of a state statute making all CPA matters, even the fact of
participation itself, privileged material and inadmissible at tria]i Not only
would such a statute prevent the rather remote possibility of the prosecutor's
utilizing CPA related information against CPA participants who later become
defendants,]72 but it would also encourage full communication between participant
and counselor, and further it would make the law's treatment of those on CPA
probation consistent in this regard with its treatment of those serving

traditional probation.”3
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SECTION E:

APPENDICES

Appendix 1.

FOOTNOTES TO CHAPTER 8

i
President's Commission on Law Enforcement and the Administration of
Justice, Task Force Report: The Courts 5 (1967).

2 .
Genesee County encompasses the metropolitan area of Flint, Michigan.

3CPA has been funded in part by LEAA. LEAA has also received appli-
cations for grants for similar programs in other cities.

4The Manpower Administration of the Department of Labor provides
funds because many of the diversion projects place a heavy emphasis on
education and training, viewing steady employment as the best means of
keeping offenders from becoming repeaters. Currently diversion programs
funded by the Department of Labor are operating in Minneapolis, Baltimore,
Boston, ‘Newark, Cleveland, Atlanta, San Antonio, and San Francisco.

5See note 21 and "accompanying text, infra.
6Michigan. Comp. L. Ann. 849.153 (1967).
7See K. Davis, Discretionary Justice 188-191 (1969).

8§gg Pugach v. ¥lein, 193 F.Supp. 630, 634-5 (S.D. N.Y. 1961), wvhere
the court discusses the myriad and complex factors which the prosecutor
must consider in making his charge decision. The varying weight to be
accorded each factor in individual decisions makes it impossible to define
clear limits to these discretionary value judgments.

9The very multitude of factors which makes precise limits hard to
define is also an argument for not attempting such a definition. Since
the purpose of discretion is to make possible a consideration of shifting
factors of varying importance, strict mathematical formulae may only pro-
mote injustice. The counter-argument is that wide-ranging discretion, by
allowing for individualized decisions at the expense of the rule of law,
promotes injustice. See generally, K. Davis, .Discretionary Justice (1969).

lOFor a concise useful discussion see LaFave, The Prosecutor's Dis-
‘cretion 1n the United States, 18 Am. J. Comp, L. 532 (1970). Other recent
articles include: Comment, Prosecutorial Discretion in the Duplicative
Statutes Setting, 42 U. Colo. L. Rev. 455 (1971); Comment, Prosecutorial
Discretion in the Initiation of Criminal Complaints, 42 8. Cal. L. Rev.
419 (1969); Kaplan, The Prosecutorial Discretion--A Comment, 60 N.W.U.L.
Rev. 174 (1965); Nedrud, The Role ¢wf the Prosecutor in Criminal Procedure,
32 U.M.K,C.L. Rev. 142 (1964). The classic work remains Baker, The Pro-
secutor--Initiation of Prosecution, 23 J. Crim., L. & Crim. 770 (1933).
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1§gg, €.8., People ex rel Leonard v. Papp (Mich. Sup. Ct. no.
53310, December 10, 1971) (judge has no authority to accept a guilty
plea to a lesser offense over the objection of the prosccutor); Taliaferro
v. Locke, 182 Cal. App. 2d 752, 6 Cal. Rptr. 813 (1960) (mandamus would
not lie to compel district attorney to prosecute at the request of a
third person); U.S. v. Cox, 342 F. 2d 167 (5th Cir.) cert. denied sub nom.
Cox v. Hauberg, 381 U.S. 935 (1965) (prosecuting attorney belongs to
executive branch of the government and courts will not interfere in deci-
sions within his discretion); Moses v. Kennedy, 219 F.Supp. 763 (D.D.C.
1963) (mandamus would not lie to compel attorney general to prosecute at
the request of a third person); Pugach v. Klein, 193 F. Supp. 630 (S.D.
N.¥. 1961); State v. Cory, 204 Or. 235, 282 P. 2d 1054 (1955); People v.
Birmingham, 13 Mich. App. 402, 164 N.W..2d 561 (1968); Bloss v. Williams,
15 Mich. App. 228, 166 N.W. 24 520 (1968). Cf. Lloyd v. U.S., 343 F.

2d 242 (Bazelon, C.J., dissenting) (D.C. Cir. 1964) cert. denied 381
U.S., 952 (1965).

2The scope of the prosecutnr's discretion is usually held to be

limited only by the constitutional requirements of equal protection. The
courts realize that the prosecutor cannot bring charges against every law
violator, and they accept many justifications for selective enforcement
of the laws. The prosecutor abuses his diseretion only where there is an
intentional, purposeful discrimination. Thus, a criminal conviction will
be reversed where "the selective enforcement is designed to discriminate
against the persons prosecuted, without any intention to follow it up by
general enforcement against others. . " People v. Utica Daw's Drug,
225 N.Y.S. 2d 128, 136 (App. Div. 1962). See also Two Guys From Harrison-
Allentown, Inc. v. McGinley, 179 F.Supp. 944 (E.D.Pa. 1959), aff'd,
366 U.S, 582 (1961), an action to enjoin selective enforcement of Sunday
blue laws, citing Snowden v. Hughes, 321 U.S. 1 (1943).

13In court it is difficult to challenge successfully the prosecutor’'s
exercise of discretion. A person against whom prosecution is initiated
has the heavy burden of showing purposeful discrimination. Seé note 9
supra. A suspect against whom prosecution is not instituted_zg'hardly
likely to complain; and courts will seldom let a third party, such as the
victim of a crime, force the prosecutor to act,

The Court cannot compel him to prosecute a complaint, or

even an indictment, whatever his reasons for not acting.

The remedy for any dereliction of his duty lies, not with
the courts, but, with the executive branch of our govern-
ment and ultimately with the people.

Pugach v. Klein, 193 F.Supp. 630, 635 (S.D. N.Y. 1961). See also Moses
V. Kennedy, 219 F.3upp. 762 (D. B.C 1963)
14
In 1970, CPA received 1,000 new referrals from the prosecutor’'s
office. Citizens Probation Authority $tatistical Comparison--Yearly
Summary, on file with the University of Michigan Journal of Law Reform.
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15For a discussion of theée criteria and the decision-making process,
see notes 20-26 and accompanying text, infra.

16Un1ike the United States Constitution, the Michigan Constitution
contains a specific ''separation of powers' clause.

The powers of government are divided into three branc”e§;
legislative, executive and judicial. No person exercising
powers of one branch shall exercisc powers properly be-
longing to another branch except as expressly provided

in this constitution.

Mich. Const. art. 3, §2.

17An example is provided by a Maryland statute that provides courts
with authority to impose probation without verdict: Md. Ann. Code artij
27, 8641. Note that the Maryland statute gives this power ;olely tottl% .
court, not to the prosecntor to be exercised as an aspect of prosccutoria

discretion.

l8The prosecutor usually accepts a recommendation for referral made
by the CPA. In 1968, 55 out of a total of 391 referrals made‘to the
CPA were rejected. UIn 1969, 143 out of 743 referrals were reJected;’
whereas in 1970 the"proportion of rejections declinded futher to 144 out
of 1,000. C(Citizens Probation Authority Statistical Comparlsonf—qurly)
Summary (on file with the University of Michigan Journal of Law Reform)}.

19

Mich. Comp. L. Ann. §764.1

OProsecutor's Policy and Procedures for Referral to Citiz?ns P?o-
bation Authority of Genesee County (mimeographed materials on fll? with
the University of Michigan Journal of Law Reform) / hereinafter cited as
Prosecutor's Policy and Procedures./

21Cﬁ:QS in which referral will not be made are offenses involving ‘
criminal conspiracies not of an incidental or temporary nature and.cilges
invol'ing phi'sical assault or intimidation. Minor sex.offenses whic o]
not ,eriously threaten a person's well-being, such as indecent exposure
and statutory rape between consenting parties, are referra?le. Cases of
carrying conrealed weapons are referrable unless the behavior of the ‘
accused enteiled necessarily injurious conscquences. <Cases of possession
of soft nawcotics, which until recently were referrab%e to CPA, are now ‘
re/erred c¢o a separate agency, the Genesee County Regional Drug Abuse Commig-
sion. Prosecutor's Policy and Procedures.

22Surﬁmary Description of the Citizens Probation Authority (mimeo-
graphed materials on file with the University of Michigan Journal of Law
Reform) Lhereinaftcr cited as Summary Descriptlogf
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231f the referred offender's personal history indicates that the

instant offense was part of a continuing pattern of anti-social behavior,
a recommendation that the referred offender normally not be admitted to
CPA probation will be made to the prosecutor. Summary Description.

4These expectations are generally goals of rehabilitation, such as
reforming negative attitudes toward law and authority, Prosecutor's
Policy and Procedure.

Sggg note 18 supra.

26The usual conditions of probation will include requirements that
the client not leave the state without the written consent of the pro-
bation counselor, that he report periodically to his probation counselor,
and that he not associate knowingly with law violators. In appropriate
cases, the client may also be required to continue in school or to make
restitution. Citizens Probation Authority Voluntary Probation Agreement
(on file with the University of Michigan Journal of Law Reform).

27§gg F. Miller, Prosecution: The Decision to Charge a Suspect with
a Crime 295 (1969). Sece e.g., State v. Wilson, 24 Kan. 189 (1880),
Meister v. People, 31 Mich. 99 (1875), and Biemel v. State, 71 Wis. 444,
37 N.W. 244 (1888). Numerous judicial opinions denying the right of
private citizens to compel prosecution reflect the same policy. See e.g.,
United States v. Brokaw, 60 F.Supp. 100, 101 (S.D. I1l., 1945); State ex
rel. Steeb v. Holovachka, 236 Ind. 565, 570, 142 N.E. 2d 593, 596 (1957);
Hermann v. Morlidge, 298 Ky. 632, 183 S.W. 2d 807 (1944); Jummonville v.
Herbert, 170 So. 497 (La. Ct. App. 1936); Hassan v. Magistrate's Court,
20 Misc. 2d 509, 511-512, 191 N.Y.S. 2d 238, 241 (Sup. Ct. 1959) appeal

dismissed, 8 N.Y. 2d 750, 186 N.E. 24 102, 201 N.Y.S. 2d 765, cert. denied,

364 U.S. 844 (1960). See also cases cited in note 13 supra.

8. . .
Since its staff is not elected, there is little possibility that
political expediency will influence CPA's decision to accept a given
individual.

9 .

F. Miller, supra. note 27, at 154-156.
30

The prosecutor must decide whether public policy would justify the
prosecution :-. acts that fall within the terms of a criminal statute.

See, e.g., Howell v. Brown, 85 F.Supp. 537, 540, (D. Neb. 1949), and

Hassan v. Magistrate's Court, 20 Misc. 2d 509, 314 191 N.Y.S. 2d 238,
243 (Sup. Ct. 1959). Although courts rarely state explicitly that the
interest of the community is a major factor in the charge decision, it
is clear that in practice it is. See, F. Miller, supra note 27, at 287-

:292. See also Pugach v. Klein, 193 F.. Supp. 630-634 (S.D. N.Y. 1961)

Prosecutor's Policy and Procedures states that ”/a/ll rehabili-
tative endeavors of this program are subordinate to the primary and over-
riding concern for public security."
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32See the -discussion of such programs in President's Commission on
Law Enforcement and the Administration of Justice, Task Force Report:
The Courts 6 (1967).

3The rate of recidivism has consistently remained under four per
cent, with many of those being so-called "technical violators." Summary
Descrlptlon /defines recidivism differently than this report and thus
comes to slightly different Lcnclu31ons/

4President's Commission on Law Enforcement and the Administration
of Justice, The Challenge of Crime in a Free Society 55 (1967).

BSIg,, at 133.

3614, )

37See notes 23-25 and accompanying text supra.
8See notes 20-24 and accompanying text supra.

9
Seec notes 19-26 and accompanying text supra.

A
39a . -
Onc important consequence: The process makes the exercise . of

direction more controllable, not only in the sense of managerial control
by an executive (the prosecutor) .ver subordinatc workers (the prosecutor's
staff), but also in the sense of -aking the prosecutor's decision more
amenable to judicial review. The creation of CPA and the promulgation of
regulations have, in effect, established a new administrative agency.
Arguably, therefore, in a proceedings for judicial review of administrative
action, a person who fits within the class of persons described in the
CPA program's published criteria for admission should be able to assert
due process and equal protection rights if he is denied admission to the
program on illegal grounds. The self-imposed rules of the program currently
states that '/ f /failure to refer an offender who meets the referral criteria
pre-empts the authorlty of the prosecuting attorney and denies that
offender equal opportunity before the law." Prosecutor's Policy and
Procedures.

40§gg note 26 supra.

AlThis, of course, is an idea basic to the American democracy,
appearing, for example, in the Declaration of Independence.

421n Beauregard v. Wingard, 230 F. Supp. 167 (S.D. Cal. 1964), the
court, in considering whether an arrest by state officers without due
process of law gave rise to a cause of action under a federal civil rights
statute, said at 185: ''"There is no question that freedom from arrest.
except through due process /is a right/ 'implicit in the concept of ordered
liberty', and guaranteed by the Fourteenth Amendment against invasion by
the State."
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3This requirement of a showing of probable cause is based on the
fourth amendment, which was held to apply to arrest as well as search
warrants in Giordenello v. U.S., 357 U.S. 480 (1958). See also Brown
v. Fauntleroy, 442-F.2d 838 (D.C. Cir. 1971), and Pugh v. Rainwater, 332
F. Supp. 1107 (S.D. Fla. 1971).

For a description of the CPA procedure, see text accompanying notes
19-26 supra.

45 . -

) Arguably, this deficiency has no harmful practical effect. Anyone
who is so free even of the appearance of quilt that the government could
not show probable cause would probably refuse participation in CPA, thus
bringing into play all the procedural safequards of the normal criminal

process.
46§g§_text accompanying note 20 supra.

47§g§_note 16 supra.

48§gg note 11 supra.- {:3‘
49This new legal standard has been stated quite recently by the U.S.
Supreme'Court in the case of State ex rel. Argersinger v. Hamlin, u.s.
__ (decided June 12, 1972) (Docket #70-5015) T
50

U.S. Const. Amend. VI.

Slgideon v. Wainwright, 372 U.S. 335 (1963); Hamlin, supra at note 49.
Furthermore, the Michigan Constitution, art. I 520, as implemented
by statute, Mich. Comp. Laws Ann. §776.16, echoes this guarantee. See also
Mich. Comp. Laws Ann. 8§768.7 providing for the appointment of counsel
to represent prisoners accused of crimes.
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52The U.S. Supreme Court has yet to indicate definitely that stage
of the proceedings at which the right to counsel attaches. It has, however,
held that counsel must be furnished at any critical stage and that such
a stage is '"any stage of the prosecution, formal, or informal, in court
or out, where counsel’s absence might derrogate from the accused's right
to a fair trial." VUnited States v. Wade, 388 U.S. 218, 226 (1967).

>3Mempha v. Rhay, 398 U.S. 128 (1967).

5452. at 134.

55Wash. Rev. Code 88,95.010, 9.95.030.

56The CPA staff decides whether the alleged offense is part of an
established pattern of anti-social behavior or an isolated incident of
unlawfulness. The individual's willingness to accept responsibility for
his previous unlawful behavior is an important factor in the CPA's de-
cision to treat an offender initially referred by the prosecutor. Summary
Description.

57§gg, e.g., Shaw v. Henderson, 430 F.2d 1116 (5th Cir., 1970); Rose
v. Haskins, 388 F.2d 91 (6th Cir. 1968), cert. den., 392 U.S. 946 (1968);
Morrissey v. Brewer, 443 F.2d4 942 (8th Cir. 1971); Mead v. California
Adult Authority, 415 F.2d 767 (9th Cir. 1969). The United States Courts
of Appeals for the Third, Fourth and Tenth Circuits have also neld the
sixth amendment does not guarantee counsel at parole revocation hearings.
The decisions recognize that in extraordinary cases due process may com-
pel the state to provide for the appearance of counsel if the fairness
of the proceedings would otherwise be impaired. BSee United States ex
rel Halprin v. Parker, 418 F.2d 313 (344 Cir., 1969) (the appointment of
counsel was not necessary because appellant was arrested for an admitted
violation of the terms of his parole and therefore could only attempt
to persuade the board to overlook the violation); Beardon v. South Carolina,
443 F.2d 1090 (4th Cir. 1971) counsel need only be appointed when the
parolee denied the existence of a violation and when the fundamental
fairness of the proceedings would be impaired by the absence of counsel);
Alverez v. Turner, 422 F.2d4 214 (10th Cir., 1970) cert. den. sub. nom.
McDomman v. Turner, 299 U.S. 96 (1970) (the opportunity to appear with
appointed or retained counsel must be available to every releasee whenever
an issue of disputed fact is involved).

S8§gg Williams v. Patterson, 389 F.2d 374 (loth Gir. 1968), where the
10th Circuit refused to overrule a case decided before Mempha which denied
parolees the assistance of counsel at parole revocation hearings. In
that court's view, the United States Supreme Court held only that "the
defendant was entitled to the assistance of counsel 'at the time of sen-
tencing where the sentencing has been deferred subject to probation'."

Id. at 375.
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5

9443 F.2d 1090, 1092 (4th Cir. 1971). R

o e O
See Judge Winter's dissenting opinion, 443 F.2d at 1097. "I

cannot read Mempha. . .to rest on the premise that the degree of the

burden on the convenience of counsel is a determining factor of when the
right to counsel attaches."

62
The CPA could revoke probation if the client violated the terms

of his probation. A violation of the rules such as leaving the state
without the counselor's consent, failure to report to the Authority
regularly, association with known criminals, or refusal to make restitu-
tion payments could result in revocation. Summary Description.

Any person accused of a felony may request the state to provide
counsel at the time he first appears before a justice of the peace or

magistrate. Upon a proper showing of indigency, the state must then fur-
nish counsel at public expense. Mich. Comp. Laws Ann. 8§775.16.
64

389 U.S. 128, 135-136.

See generally Note, Constitutional Law, Parole Status and the
Privilege Concept, 1969 DUKE L. J. 1939.

6

6
318 ¥.2d 225 (D.C. Cir. 1963), cert. den. sub. nom. Thompson v.

United States Parole Board, 375 U.S. 957 (1963). Judge, now Chief Justice, fmé
Burger wrote for the court: et

Here there is not the attitude of adverse, conflicting
objectives as between the parolee and the Board inherent
between the prosecutor and defense in a criminal case.
Here we do not have pursuer and quarry but a relation-
ship partaking of parens patriae. In a real sense

the Parole Board in revoking parole occupies the role

of parent withdrawing a privilege from an errant child
not as punishment but for misuse of a privilege.

Id. at 237. But cf., In Re Gault, 387 U.S. 1 (1967), where the Supreme
C?urt noted that the state's role as parens patriae did not prevent the
right to counsel from attaching in delinquency hearings.

6
7397 U.s. 254 (1970).

6
BEQ., at 262.

69 N
443 F.2d 1079 (2d Cir. 1971). See also the dissenting opinion of

i;g%? Winter in Beardon v. South Carolina, 443 F.2d 1090, 1096 (4th Cir.
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70See note 57 supra.

"l444 F.24 at 1086.

Perhaps the interest of the CPA client deserves mors protection than
that of the parolee because, unlike the parolee, the CPA client has not
been lawfully convicted. See Price v. Johnston, 334 U.S. 266, 285 (1948)
for the proposition that conviction of a felony may permit restrictions
of freedoms guaranteed other citizens so far as "justified by the con-
siderations underlying the penal system.'

73The purpose of referral proceedings is to obtain a subjective
evaluation of an individual's amenability to treatment. ' The lawyer's
persuasive powers would not contribute to this process.

74United States ex rel Bey v. Connecticut Board of Parole, 343 F.2d
1078 (2d Cir. 1971). The court points out that the decision to revoke
or grant parole calls for knowledge of psychology, sociology, and penology-~
fields in which the lawyer ordinarily has no expertise. It reasons that
the initial parole release decision involves intangible subjective factors
whereas a necessary precondition to reincarceration is a finding of a
violation of the terms of parole. Legal training renders a lawyer able
to analyze and organize evidentiary matter so as to aid the parole board
in reaching a just conclusion. The same reasoning applies to the deci-
sions involved in referral to and revocation of probation. See e.g.,
Mempha v. Rhay, 389 U.S. 128, 135 (1967).

5See text accompanying note 59 supra.

6
7}The Bey court applies the same analysis to the case of a parolee.

Not does our decision threaten to introduce friction
into the relationship between a parolee and his as-
signed parole officer. The right to counsel does not
attach until the parole status might imminently be
discontinued. Neither will counsel's participation
in proceedings post-dating a parolee's arrest and
incarceration pending his hearing add in any degree
to the burden of the overworked parole officer, or
require him to divert his energies from his rehabi-
litative to his "patrolman' functions.

United States ex rel. Bey v. Connecticut Board ofParole, 343 Fd.2d 1078,

1088-1089. (4th Cir., 1971). .
77U.S. Const. amend. XIV §1.
78See e.g., People ex rel Combs wv. LaVallee, 286 N.Y.S. 2d 600,

appeal dismissed, 22 N.Y.2d 857, 293 N.Y.s.2d 117, 239 N.E. 2d 743 (1968);
Puchalski v. New Jersey State Parole Board, 104 N.J. Super 294, 250 A,

2d 19 (1969); Contra, Johnson v. Stueber, 203 Kan. 253, 453, P.2d 35
(1969) cert. den. 396 U.S5. 904 (1969).
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7923 Mich. App. 754, 179 N.W.2d 665 (1970), appeal dismissed as (T}

moot, 283 Mich. 817 (1971). s

8OSanders v. Michigan Parole Beoard, 15 Mich. App. 183, 166 N.W.2d

278 (1968), appeal denied, 381 Mich. 818 (1969), cert. den. 396 U.S.
1025 (1970).

81Mich. Comp. Laws Ann. §791.240a. The Michigan Court noted that

the previous statutory provision, Mich. Comp. Laws Ann. 8§791.240, had
been repealed, that as reenacted the clause entitling the accused to appear
with counsel "at his own cxpense' had been eliminated, and that the

current statute merely provides than at accused may appear ''personally
or with counsel."

82The Michigan court expressly reserved the question whether the state

would be required to furnish counsel to indigents if there were no factual
dispute as to the violation of the terms of parole:

Where. . .there is a factual dispute, counsel is of
fundamental importance. . .and the refusal to appoint
counsel for indigent parolees is, therefore, a denial
of equal protection of the laws. We recognize that
counsel might be of assistance even in a case where
the parole violation is admitted. . .To decide this
case, it is not, however, necessary to express an
opinion whether the denial of counsel denies equal /
protection in a case where his function might be limited oy
‘to a plea to discretion.

23 Mich. App. at 771, 179 N.W. 2d at 672.

Telephone interview with James Wright, Director of the Genesee
County Citizens Probation Authority, Jan. 5, 1972. 1I1f a participant in

the program rectains counsel, his attorney could attempt to persuade the
CPA to recommend extension of his client's probation.

4See note 82 supra.

Telephone interview with James Wright, Director of the Genesee
County Citizens Probation Authority, Jan. 5, 1972. The client is typically
accompanied by a lawyer when he has been arrested and booked over the
weckend and the prosecutor's absence prevents referral to the CPA. Mr.
Wright insisted that attorpeys do not influence the decision of the CPA
stall to accept an individual; CPA strictly adheres to the criteria set

-forth in the Prosecutor's Pollcy and Procedures For Referral to Citizens

Probation AuthorJLy
- 86 .
23 Mich. App. at 771, 179 N.W. 2d at 672.

87

See page 25 infra for a discussion of equal protection stan-
dards for indigent offenders.
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8Te1ephone interview with James Wright, Director of the Genesce
County Citizens Probation Authority, Jan. 5, 1972. Clients who question
the legality of their arrest generally request a lawyer. The CPA
usually calls the Genesee County Legal Services to advise them that a
potential client has been referred and request that the case receive prompt
attention.

89Prosecutor's Policy and Procedures.

0.4,

91, . . . . . .
This probationary period may be extended, however, if restitution

is not completed within the given period, or probation may be terminated
with the consent of the complainant. Id.

2Telephone interview with James . Wright, Director of the Genesee
County Citizens Probation Authority, Nov. 8, 1971. The $100 fee helps
defray CPA costs. Inability to pay the $100 fee does not, however, prec-
clude referral. The example of a mother on A.D.C. was given as repre-
sentative of the type of case in which the probation fee requirement is
waived.
93.,. -
Mich. Comp. Laws Ann. 8§771.3.
But a restitution payment not reasonably related to the offense in-
volved is without authority under the statute. See People v. Becker, 349
Mich. 476, 84 N.W.2d 833 (1957) (probation order requiring hit and run
driver to compensate injured pedestrians for hospital and medical expenscs
held invalid); People v. Sattler, 20 Mich. App. 665, 174 NW. 2d 605 (1969)
(defendant who pleaded guilty to obtaining mioney by false pretenses must
be given opportunity to demonstrate inaccuracy of amount of restitution
determined by auditors.)

94351 U.s. 12 (1956).

95£Q. at 28.

9612. at 19. Mr. Justice Black wrote: 'Zﬁ?here can be no equal justice
when the kind of trial a man gets depends on the amount of money he has."

9

7372 U.S. 353 (1963).

98399 U.S. 235 (1970).

99,01 U.s. 395 (1971).

1 ’ ' ' :
OOMr. Chief Justice Burger stated for the majority that:

once the state has defined the outer limits of in-
carceration necessary to satisfy its penological
intercsts and policies, it may not subject a cer-
tain class of convicted defendants to a period
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of imprisonment beyond the statutory maximum solely

by the reason of their indigency.
399 U.S. at 241-242.

lOlThe Williams court mentions installment payment plans as a means

of avoiding imprisonment for involuntary non-payment of fines. 399
U.S. at 244, .21. After stating that the state is free to choose from a
variety of solutions to the problem of imprisonment of indigents for
nonpayment of fines, the Tate court noted existing procedures for pay-
ment of fines in installments. 401 U.S. at 395 .5.

102

Mr. Wright estimates that five out of one thousand individuals
rtfcrred in 1971 were denied acceptance into the CPA program solely because
they were unable to make restitution. Telephone interview, Jan. 5, 1972,

03399 U.S. at 238. The court rejected the state's contentions that
its interest in the collection of fines justified the incarceration of
indigents beyond the maximum term specified by statute. Also rejected
was the argument that the Illinois ''work off system' was a rational meauns
of implementing that policy. Id. at 238.
1OqFor a more thorough presentation of the rehabilitative {mpact of
restitution, see Best and Birzon, 'Conditions of Probation: An Analysis,"
51 Geo. L. Rev. 809, 819 (1963).

5Summary Description. Mich. Comp. Laws Ann. §769.2. This procedure
has been approved by the United States Supreme Court albeit in dictim,
as a means of maintaining equal protection for indigents in the context
of imprisonment for nonpayment of fines. See note 10l supra.

106Sec note 101 supra.

107The Supreme Court left open the issue whether imprisonment of an
indigent for non-payment of a fine would violate equal protection when
alternative methods of enforcement failed despite a reasonable effort to
pay the fine. Tate v. Short, 401 U.S. 395, 401 (1971).

108The sixth amendment provides that '"the accused shall enjoy the
right to a speedy and public trial. M

109Sce Klogfer v. North Carolira, 386 U.S. 213 (1967), where the Court
held that a procedure whereby the state could postpone prosecution in-
definitely on an indictment after the accused had been discharged because
of the jury's inabilitv to reach a verdict denied the sixth amendment
right to a speedy trial,

10404 U.S. 307 (1971). The Court held that dismissal of an indictment
for fraudulent business practices was not constitutionally required by
recason of a three year delay between the occurrence of the alleged criminal
acts and the filing of the indictment.

h2s

s i
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1111d. at 320. The Court stated that until arrested "a citizen

suffers no restraints on his liberty and is not the subject of public
accusation. . .'" Id. at 321. Whether the unique situation of an in-
dividual referred to the CPA and threatened with a potential charge would
be the subject of a public accusation is unclear. Likewise, if an in-
dividual did enter into the CPA voluntary probation program it is not
certain that the terms of probation would be considered to be a restraint
on his liberty sufficient to justify application of the sixth amendment.

11219. at 324.

1

13The fifth amendment to the United States Constitution provides in
part that no person shall 'be deprived of life, liberty, or property,
without due process of law.'" The Michigan Constitution repeats this

same guarantee verbatim. Mich. Const. art. 1, §17.
11
4404 U.S. at 325.
115

See Ross v. United States, 349 F.2d 210, 213-214 (D.C. Circ. 1965).

The dtfendant, a man of limited education, was prejudiced by a delay of
seven months, since he could not reconstruct the events of the day on
which the alleged offense was committed. -

116§gg United States v. Hauf, 395 F.2d 555, 556-557. (7th Cir. 1968).
Although the court decided that the defendant had not demonstrated pre-
judice due to preindictment delay, it emphasized that if the defendant
had demonstrated actual prejudice resulting from the death of a witness,
a violation of fifth amendment due process would have been found.

ll7§gg United States v. Parrott, 248 F. Supp. 196, 206 (D.D.C. 1965).
Although the court was reluctant to find that the government purposefully
gave priority to a civil rather than a criminal action concerning viola-
tions of the Securities Exchange Act to strengthen its case through the
use of civil discovery procedures, this circumstance was a significant
factor in the court's decision to exercise its discretion under FED. RULE
CRIM. PRO. 48(b) to dismiss the indictment.

Notice may be a factor in determining whether the accused has been
prejudiced. See United States v. McCray, 443 F.2d 1173, 1175 (D.C. Cir.
1970). There, although ten months elapsed between the offense and arrest,
the defendant knew the police were looking for him and 'was on notice as
to the charges against him."

119 . . . : .

The inability of witnesses to recall details necessary to testify
iii behalf of the defendant has beer a factor contributing to a finding of
prejudice. See e.g., Ross v. United States, 349 F.2d 210, 214-215, (D.C.
Cir. 1965). The court found that defendant was prejudiced when a witness
who could have offered exculpatory testimony at trial refused to do so
because she was doubtful of her ability to recall the events of the day of
the crime. Defendant had been indicted seven months after the alleged
crime was commltted
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12 See note 117 supra.

21, .
Mich. Comp. Laws Ann. §767.28. 1In order to obtain an indictment
that prosecutor must present a prima facie case to the grand jury.
122 . .
Mich. Comp. Laws Ann. §767.2. An information may be obtained when

the prosecutor presents evidence sufficient to convict a suspect in the
absence of a valid defense.

123
Every person charged with any offense is entitled to a copy of
the indictment or information. Mich. Comp. Laws Ann. £767.18.

Summary Description.

Constitutional Rights Questionnaire (available at the Genesece
County Probation Authority and also on file with the University of Michi-
gan Journal of Law Reform). The accused client is asked whether he under-
stands that he had been accused of violating the law by engaging in a
specific activity. TIf he answers no or indicates that he does not consider
his acts to have been criminal, the CPA Interviewer discusses with the
client the details of the accusation, including both the acts allegedly
committed and the elements of the crime, until he understands the nature
of the offense and the charge against him. -

126
In 1968 twenty-eight CPA candidates withdrew from the program
voluntarily, two hundred and three withdrew in 1969, and one hundred and
seventy-three withdrew in 1970. In 1968 two clients violated the terms
of their probation, twenty did so in 1969, and thirty-five did so in 1970.
All were subject to further prosecution._ Citizens Probation Authority

SFat%stical Comparison--Yearly_ﬁummary /[on file with the University of
Michigan Journal of Law Reform /.

127
See text accompanying notes 113-119 supra.

1
28See note 118 supra.

129
See text accompanying notes 155-158 infra.

130
Boy,in v. Alabama, 395 U.S, 238 (1969). The court, per Mr. Justice
held that a defendant who pleaded guilty to a charge could not
be presumed to have voluntarily waived his fifth and sixth amendment rights
when the record did not show that the trial judge ascertained whether
the defendant was aware of his rights.  See also Johnson v. Zerbst, 304
Q.S. 458, 464 (1968) (for waiver to be valid under the due process clause
it must be "an intentional abandonment of a known right oy privilege'). ,

131

'For example, if a defendant pleads guilty to a crime, he must know

the maximum penalty that can be imposed. See Von Moltke v. Gillies, 332
Q.S. 708 (1948). In that case, petitioner‘E;bught a habeas corpus ;ction
in the federal district court to vacate her plea of guilty to a charge of

Douglas,
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conspiring to violate the Espionage Act of 1917. The plea was tendered
without the assistance of counsel. Here plea was vacated, in part because
the record did not show that she was aware of the possible range of

penalties. Id. at 724,
132Summary Description.
133 p .
See text accompanying notes 113-119 supra.
134,

Boykin v. Alabama, 395 U.S. 238 (1969). The case involved vaca-
ting the petitioner's plea of guilty. A guilty plea may result in either
incarceration or probation, both of which restrict an individual's liberty.
The analogy of entering a guilty plea to a decigsion to participate in the
CPA program is particularly compelling since the consequences of pleading
guilty and participating in the CPA program are so similar, that is,
possible incarceration or probation as opposed to a judicial. adjudication
of guilt or innocense of the charge.

135Your Rights as a Citizen When You Are Accused of an Offense, 1971~
1972 (available at the Citizens Probation Authority of Genesee County,
and also on file with the University of Michigan Journal of Law Reform).
l36295 U.S. 490 (1935). Petitioner was entitled to a probation-
revocation hearing because of a federal statute and not because there
was any constitutional right to one,

13714, at 492-93,

138§g§J 2.g., Sherbert v. Verner, 374 U.S. 398 (1963) (unemployment
benefits cannot be conditioned on an infringement of constitutionally
guaranteed religious liberty); Shapiro v. Thompson, 394 U.S. 618 (1969)
(public assistance benefits cannot be granted on conditions violative
of equal protection). In Goldberg v. Kelley, 397 U.S. 254 (1970), the
Court held that due process required an evidentiary hearing before welfare
benefits could be terminated. The Court said:

The constitutional challenge cannot be answered by
an atrgument that public assistance benefits are "a
'privilege' and not a 'right.'". .The extent to
which procedural due process must be afforded the
recipient is influenced by the extent to which he
may be 'condemned' to suffer grievous loss,' Joint
Anti-Fascist Refugee Committee v. McGrath, 341 U.S.
123, 168 (1951) (Frankfurter, J., concurring), and
depends upon whether the recipient's interest in
avoiding that loss outweighs the governmental in-
terest in summary adjudication.

397 U.S. at 262-3. Sce also Mempha v. Rhay, 389 U.S. 128, (1967), discussed
in pp. 22-25, supra, ‘
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See, e.g., Rose v. Haskins 388

See . R F.2d i
392 U.S. 946 (1968) (due process doe cire ayhr.) cert.
parole revocation).

140
Murray v. Page, 429 F.2d 1359 (10 i
. th Cir. 1
Hahn v, Burke, 430 F.2d 100 (7th Cir..1970) int Y
(1971) (probation revocation). ’ .

141
430 F.2d 100 (7th Cir.

. denied,
S not require a hearing prior to

denied, 402 U.s, 933

1970) cert. denied, 402 U,S, 933 (1971).

142

430 F.2d at 105.
143,

See note 138 supra.
144

As the court states:

gelghing the‘”extent to which he (the petitioner) may
a condgmned to grievous loss" against '"the govern-
mental interest in Summary adjudication" we find the

. itesitaie need not grant probation, but if it does
’1 ) ou_d not be able to arbitrarily revoke such
p;géat¥on without giving petitioner a reasonable op-~
5101:E;§yt§: :Xpé?l? away the accusation that he had
Mot Toonlitlons upon which his probation was
PEEILioner's probacion wihoes o heeriil Y TeVOke che
1f the conditjons upon whichuthz ;52;:2§osowgztermlne
granted have been violated, is state action incongis-

tent with the due
‘ ro .
amendment . process guarantees of the fourteenth

430 F.2d at 104.

145
T .
unilatera?;ymosFtﬁbv1ous governmental interest in allowing CPA to act
e referriné his out a prior hearing, in terminating a client's probation
tase back to the county prosecutor is the interest in

expense inhere i i § i
the court found that these co fone weny Kind of wgring. In Hahn

tioner's loss of freedom. See 430 F.24 104 .3
146M.

" 'l?h. Comp. Laws Ann. 8771.4
s probationer shall be entitled to
him which constitute the claim that h

be entitled to a hearing thereon."

prov?des in pertinent part: ", ., .
4 Wwritten copy of the charges against
e violated his probation, and shall

-1583-

(parole revocation);

£

Cand)
\'%Lw"';‘

O

147In People v. Roberson, 22 Mich. App. 664, 177 N.W., 2d 712 (1970),
the court applied the protections of section 771.4 to revocation of a
juvenile's status as a youthful trainee. The Youthful Trainee Act,
Mich. Comp. Laws Ann. 8762.11, does not provide the same procedural
guarantees as §771.4. However, applying an equal protection concept and
reasoning from In Re Gault, 387 U.S. 1 (1967), the court gave juveniles
under the Youthful Trainee Act the same rights as adult probationers.
177 N.W.2d at 714.

While the equal protection argument might be useful for
extending these guarantees to CPA probationers, there are significant
differences by which one can distinguish a CPA probationer from the typical
situation, the main difference being the fact that the CPA probationer
has not been convicted. The most promising method for extending the
application of §771.4 to the CPA probationer seems to involve the argument
that the legislature's mention of post-conviction probation cannot be
read as an intentional exclusion of other types of probation.

148CPA should establish regulations governing the.conduct of such
hearings. The proceedings should be of an adversary nature, and the client
should be represented by counsel. See pp. 24-25 supra. Judicial inter-
pretations of section 771.4 indicate that probation-revocation hearings
need not be elaborate or formal, but the probationer must be given a
reasonable opportunity to answer the charges against him, including the
right to call witnesses in his behalf. See People v. Wood, 2 Mich. App.
342, 139 N.W. 2d 895 (1966); People v. Hazen, 19 Mich. App. 576, 172
N.W. 2d 860 (1969).

149”In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial. .Y U.S. Const. amend. VI.

150Klopfer v. North Carolina, 386 U.S. 128 (1967). See note 109
supra.

151Mich. Const. art. 1, §20.

152Mich. Comp. Laws Ann. §767.38.

153

United States v. Marion, 92 S. Ct. 455 (1971). The Court indicated
that the right to a speedy trial might attach at the time of arrvest, which
could be well before the time of formal indictment. Id. at 463-4. Thus,
Marion does not absolutely foreclose the CPA probationer from arguing that
his sixth amendment rights have been violated.  Nevertheless, his sixth
amendment argument would probably be frustrated by the doctrine of waiver.
See discussion in text accompanying notes 155-158 infra.

154While the sixth amendwment right to a speedy trial does not itself
govern pre-indictment delays, the Court in Marion stated that in some cases
the fifth amendment due process clause would offer velief. Significantly,
though , the Court indicted that the £ifth amendmant might not require
dismissal of the charges unless the defendant demonstrated both that the
pre-indictmentr delay had resulted in substantial prejudice to his rights
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i;gchai the pre-indictment delay was a ''purposeful device to gain
tac ical advantage over the accused.™ 92 S.Ct. at 465. In any event
ohe a;gsiigrwo$ﬁd have'to demonstyate actual prejudice to his zights.’
- Howe Of,Wh'c}promlnent characteristics of the CPA situation, not
Cansing. the dcl;;naizeCEZQViiiktof.oppres?iVE governmental purpose in

, . _ ntariness o the defendant's partici i
g;zczzzogioizgzmcn;stagalnst dismissing a subsequent prosecgtioncgzagizn’
process &t dela. cao c also that one of the primary ways in which pre-
of the charoce Z aiusish§ de?endant p?ejudice, i.e., lack of timely notice
o% ne o Clientgisn§ . im, is effectlvely blocked in the CPA situation
since the clien in grmed ?f h%s suspected offense immediately upon ’

. See discussion in .pp. 29-31, supra.

155 .
See notes 153-154 supra.

156
See generally Annot., 57 ALR2d 302 (1958).

157
no g00d§%§ﬁsz.g., People v. Foster, 261 Mich. 247, 246 N.W. 60 (1933)
{no Bood caus dzzs zhown for the government's delay in bringing the case
T omen éourt de eg.ints could got complain because they had made no demand
Poonte v Dur r fi ed.any motion requesting a speedy trial. In accord
Sl .23 Mgir, 273 Mich. 650, 130 N.W. 2d 385 (1964), and People Q ’
Kenn in’Michiga;.wﬂppé 6, 178 N.W: 2d 144 (1970). This demand requiré—
mens o vas ound'compatlble with the United States Constituti
ple v. Frazier, 16 Mich. App. 38, 1967 N:W. 2d 481 (1969) sen
158 |

It mi
the Client-géihtdeven be argued that by agreeing to participate in CPA
endant causes the delay. Where delays are caused by the

defend - . X .
onlynfzziaréhi Czse for waiver is certainly stronger than where there is
app, 46, 150 M. 24 516 (1967) and Peoplorv. Waliase, 39 Hich. App.

2 . . a d . .
182, 189 N.W. 2d 861 (1961). nd People v. Wallace, 33 Mich. App.

Th i :
CPA program at zncpi-CllenF is free to terminate his participation in the
amenable to ori 1y time, w1th'the understanding that he then makes himself
Presumably ;flmlg;i PT?SECTthH at the discretion of the prosecutor ©
terminated, eiti ; client's participation in the program were preméturel
revocation’of ; eg Y voluntary action on the part of the client or by g
. robation, his right to a speed :
his demand for same after he iscformally.zﬁzrgegrlal would attach upon
159 ’

"No person sh
. . .shall be co od i L .
witness against himself. . ." U.STpgiizi lZngg C§1m1D81 case to be a

0
Mall
380 U.S. 6090¥1365Hogan, 378 U.S. 1 (1964) and Griffin v. California
| 1965), overruling Adamson v. California, 332 U.S. 46 (1947)

L.
Mich. Const. art.l, §17.

162
See, e.g., Miranda v. Ari
. — > - . rizona, 38 . ;
v. District Court, 220 Iowa 1350 264 N.w.47¥58k13323 478-9. (1966); Duckworth
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163§gg text accompanying note 24 supra. This generally occurs during
the preliminary intake interview. Since the primary purpose of the pro-
gram is rehabilitative, CPA views the client's asumption of responsibility
for the alleged offensc as essential to the 'reality therapy" approach
used for reforming anti-social conduct. Summary Description.

164Te1ephonc interview with James Wright, Director of the Citizens
Probation Authority, October 27, 1971. The term "required" is used ad-
Since the entire thrust of the CPA program is rehabilitative
logical necessity that the CPA client
honestly acknowledge responsibility for his behavior. Yet it is seldom
necegsary to "require' this acknowledgment in any formal sense. Most
CPA clients freely and without being asked admit to their participation

in the alleged offense.
Those who insist on their innocence are free to decline parti-

cipation in CPA, thereby forcing the prosecutor to prove their guilt in
a court of law.

1 ) ‘
65Telephone interview with James
Probation Authority, October 27, 1971.

visedly.
and not punitive, it is a psycho

Wright, Director of the Citizens

-

166 . s . . .
Obviously, the validity of such an assumption is open to question.
An innocent person caught in suspicious circumstances might very well
agree to participate in CPA in order to avoid the expense, dangers, and

stigma of a criminal trial.
167384 u.s. 436 (1966).
168 . .
See text following note 171 infra.

1698ee Harris v. New York, 401 U.S. 222 (1971).

170See, .8, Commonwealth v. Ware, 284 A.2d 700 (Pa., 1971), cert.
granted sub nom., Pennsylvania v. Ware, 40 U.S.L.W. 3449 (Mar. 20, 1972).

1 _ ,
71The program helps rélieve crowded prosecufor and court dockets, with
consequent savings of time and money. The low failure rate of CPA parti-
cipants (under 5 percent) indicates that the program provides more than

temporary relief. Summary Description.

1728ee note 126 supra.

17366 Mich. Comp. Laws Ann. §791.229 giving privileged status to
communications made while an offender is serving a court-imposed probation.
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| . App'end.ix 2.

TO THE HORORABLE CHATRMAN AND MENBERS OF TIE BOARD OF SUPERVISORS,
GENESEE COURTY, MICHIGAW .

LADIES AND GENTLEMEN:

WHEREAS, it has been recommended by the Special
Services and Court Affairs Committces that the Citizens
Probation Authority be cstablished as a scparate and distinect
function of County management, and

WHEREAS, it has been decmed advisab}e that the
Citizens Probation Authority be divorced from the direction
and control of the Prosecuting Attorney's office and placed
under the direct jurisdiction of the Court Affairs Committee.

NOW, THEREFORE, BE IT RESOLVED, that this Board
of Hupnervisors authorize the establishment of the Citizens
JPrebation Authority as a new department of the County, and
directs that this department be placed under the jurisdiction
of the Court Affairs Committee,

WAYS AND MEANS COMMITTEE

- / /1 /I’t/
e (P, [ioroen
CHALRM2Y

(TRJ)
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- - 11 y Al
EETE A AT, (/’_;-,,, ,_,'/ T We\S oo amm—
E. jwon D, Ronluson
- > 7
b 7 %).X_r: ey Ca ﬁmu AV
E., Gleason , . E,séowling A
¢ 3 . LY e s .

-//" YA AR ‘_v/,.-}':/""l el ‘ /" ,.l /(5 ; ,.//' // »/’-"‘f»' .

W Vinoclav  « 7/ "5, Mitoraj %
PHOTOGRAPHIC COPY OF RECORD 221-A Legal News Print
STATE OF MICHIGAN 1, GEORGE G. DUNN, Clerk of said County of Genesee

County of Genesee ss. and 'Clcrk of the Circuit Gourt for said County, do hereby
certify that I have compared the foregoing photographic
copy of Recolution .authorizing establishment

. ' . ~~-efLitizens Prohetion.svthority

with the original record now remaining in my office and it
is a true and exact photograpaic reproduction and the whole
of such original record.

In Testimony Whereof, I have hereunto set my hand, and
affixed the seal of said Court and Coualy, this —eu-28th
day of ._.____. lune_-ij}__ AD. 19.72,

GEORGE G. DUNY, Clerh.¥ —A 7
By ... ._Z- 2‘.?.4_’_.4_/.6;,..;., _n‘/_é‘ .........
. Depufy County Clerk

Genesee County Board
of Supervicors
Approved Oct. 8, 1968
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‘ou have read the booklet explaining your Constitutional Rights.
questionnaire is to demonstrate your understanding of

]
®
2.
3.
®
4.
5.
®
6.
@
7.
8.
9,

Appendix 4.
CONSTITUTIONAL RIGHTS QUESTIONNAIRE

The purpose of this
those Rights.

(The Applicant will read and answer the first SiX questions without assistance
from the interviewer.)

What is your legal name? Please write it, Name:

What is the date of your birth? Write the month, day, and year:

What is the highest grade you completed in school?

What is the name of the last school you attended?

Are you presently under the influence

of drugs or intoxicants?
Answer YES or NO.

Do you understand the

questions you have been asked thus far?
Answer YES or NO.

(The Applicant will read and answer the following questions with assistance from
the interviewer. )

You have been accused of violating the law. The purpose of our talking with you at
this time is to determine whether or not you clearly understand your Constitutional
Rights. And for you to decide whether or not you desire to have prosecution
temporarily deferred and be considered for the Citizens Probation Authority Program.

Do you understand the

purpose of our talking with you at this time?
Answer YES or NO.

Do you understand that any decision

you make must be made freely and voluntarily
on your part? Answer YES or NO.

Do you understand that you have been accused of violating the law by:

Answer YES or NO.

How old were you at the time

(Cont.)

-159-

this violation is alleged to have occurred? ~m

i RN
i et

14.

15.

Do you understand that you are presumed to be innocent of this violation of the law
until you either plead "Guilty" or are found "Guilty" in a court of law?
Answer YES or NO.

Do you understand that you have the right to answer in court any accusations made
against you? Answer YES or NO,

Do you understand that you have the right to have an attorney represent you and
advise you at every step in any future criminal proceedings?
Answer YES or NO. .

Do you want to consult with an attorney at this time? Answer YES or NO,

Do you understand that by participating in the Citizens Probatiqn Auth_ority program
you may not surrender or be deprived of any of your Constitutional Rights, now or
at any time in the future? Answer YES or NO.

Do you consent to a confidential investigation of your personal and family
background by the Citizens Probation Authority? Answer YES or NO.

i \ i hat your right of
Do you now wish to request of the Prosecuting Attorney t ' (
pro;’ecution be indefinitely deferred for the purpose of your being counsidered
for the Citizens Probation Authority Program. Answer YES or NO.

Do you fully understand all of the questions you have been asked?
Answer YES or NO. ‘ '

Pleasc sign your name here:

Interviewer:

-Witnessed:

Date:
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TO THE HONORABLE CHAIRMAN AND MEMBERS OF THE BOARD OF SUPERVISORS,
GENESEE COUNTY, MICHIGAN

e
. B .
i .

LADILS AND GENTLEMEN: '

WHEREAS, it has been proposed to this Committee by the
Citizens Probation Authority, by B. James Wright, Director, that
a service fee of One Hundred Dollars ($100.00) be charged to each
applicant who gqualifies for the services of the Citizens
Probation Authority, and

WHEREAS, this Committee has been informed of the pertinent
law and facts concerning this matter.

NOW THEREFORE, BE IT RESOLVED AS FOLLOWS:

(1) That effective July 1, 1969 a Probation service fee of
One Hundred Dollars ($100.00) be charged to each appli-
cant who qualifies for the services of the Citizens
Probation Authority.

- (2) In those cases where the applica:... is deemed to be
indigent by the Citizens probation Authority, using
the same standards as used by the District and Circuit
Courts when appointing counsel for criminal cases, no
service fee shall be charged.

(3) In those cases where in the judgment of the Citizens

c Probation Authority, payment of the entire service fee
of One Hundred Dollars ($100.00) would work an undue
hardship on the qualified applicant, a lesser fee be
charged, such fee to be determined witnin the discre-
tion of the Director of the Citizens Probation Author-
ity.

(4) All fees collected shall be deposited in the General
Fund of Genesee County.

FINANCE COMMITTEE

Theodore P. Mansielr, Chairman William P. Polk
)
waied Slushren Lot £ [t
Nathaniel Turner Geoxge R. Poulos
Y . -
; . D s
5'",/, o 2 prn e : il 20 A Nemnne
Edward A. lMcLogan Willard P. Harris
e e O S ST P SR R | -U_A, —_—
! —
! PHOTOGRAPHIC COPY OF RECORD ’ 221-A LEGAL NEWS PRINT
i
.+ STATE OF MICHIGAN I, GEORGE G. DUNN, Clerk of said County of Genesee
D County of Genesce % 58 and Clerk of the Circuit Court for said County, do hereby

————

" Genesee County Board of
Supervisors -

certlfy U}g {m\e compared the foregoing ; hotographic
) v of Resolution authorlan.. a Probation scrvice

fec.ot.&lOQ,_OO for_each_applicant qualifving for___

serxices of Cliizens Lrobation Authority .
with the original record now remaining ir my office and it
is a true and exact photographic reproduction and the whole
of such original record.

+ - In Testimony Whercof, I have hereunto sel my hand, and

* affixed the seal of said Court and Counh, this 23

I Approved 6-23-69 day of -June.____________ AD 1909 T o
69-167 GEORGE, G. DUNN, Clerk ;o
By __Afloode ot Thepdidd o]
7 Deputy County Clerk )

N - .- - B e - vt we s e b trwmien. Pame iamnr o hw e vam mame o w pec ¥
1, ’
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CITIZENS PROBATION AUTHORITY
STATISTICAL COMPARISON ~~ YEARLY SUMMARY

COURT OF NO RECORD CITIZENS PROBATION AUTHORITY
| Vol.Citizen Prog, . . . . (Professionally staffed program)
2 yrs-Nov.'65-0ct.'67 1968 1969 1970 1971
L N A R R D e e B J,r________f’?l___-_._Zf'f?________]?9?_______]_]_7_1__
_.Z: ACCEPTED ON PROBATION . oo ] I cer %S w0
*3.  TOTAL UNDER SUPERVISION DURING PERIOD (2 yrs) 116 292 543 880 1272
4. ACTIVE CASELOAD (End of period) 29 152 238 469 566
*%5, CASES DISMISSED (by CPA recommendation) | 2 36 53 47 63
6. REFERRALS REJECTED (Subject to Prosecution) | 14 55 143 144 230
*%%7_ YOLUNTARY WITHDRAWALS (Subject to Prosecution} 0 28 203 175 211 fg
8. COMPLETED PROBATION ; 87 105 207 331 565 1
**x49  VIOLATED PROBATION g 4 2(.7%) 20(3.7%) 35(4.%) 70(5.5
10. CASES PENDING (End of period) 50 109 120 160 96

carried over from previous year.

allowed to enter military service, etc.

**CASES DISMISSED by the Prosecutor upon investigation and recommendation by the CPA, for reasons of:

*%%YOLUNTARY WITHDRAWALS represent those referrals who fail to appear or express a desire to go to court.

*TOTAL UNDER SUPERVISION DURING PERIOD represents total of items 2, 5 and the number of active probationers

**x % TOLATED PROBATION includes Technical Violations (failure to report regularly, 1ive up to Conditions of Probation

Agreement, etc.) as well as commission of New Offenses.

@
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Appendix 7.

1969 CITIZENS PROBATIOM AUTHORITY
Active Probationers -- Statistical Analysis

VITAL STATISTICS

A. No. on Active Probation (as of 11-20-69): 257

No. of males: 180  (70%)
No. of females: 77 (30%)
B. Average age of males: 25 years
Average age of females: 27 years
By Age Group: Males Females Total
Ages 17-19 95 26 121 (47%)
20-29 52 27 79 (31%)
30-39 19 11 30 (12%)
40-49 3 5 8 ( 3%)
50-59 8 7 15 ( 6%)
65 3 1 _4 (1%)
180 77 257
C. No. of white probationers: 173 (67%)
No. of non-white probationers: 84  (33%)
D. Average grade Tevel: 11th grade

E. Marital Status: 145 single, 92 married, 14 separated, 6 divorced.

PROBATIONERS BY EDUCATION

A. 61, or 23%, of 257 Active Probations are attending school.

43 in high school

15 in college (FJC, MSU, EMU, Ferris, Florida State)
_2 in commercial schools

~

61

B. Of the 43 high school students, 22 are employed:

17 working part-time,
and 5 full-time in the factory.

C. Of the 43 high school students, 27 are white and 16 non-white. Of the 16
college students, 8 are white and 8 non-white.

(Cont.)
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'D. Of the 257 Active Probationers, 32 have college experience:

1 1 year of college

2 years of college
4 years of college
Bachelor Degrees

Master's Degree

N—OIN

3
PROBATIONERS BY EMPLOYMENT

A. 18, or 7%, of the Active Probationers are unemployed (excluding students
and housewives).

B. 9 of the 18 unemployed receive ADC assistance.

C. By Occupation:

Factory Non-skilled 88 Skilled (Business) 17
Construction (Menial) Labor 36 Clerical 7
Housewife 29 Factory Supervision 4
Sales - 23 Factory Skilled 2
Teaching _3
209
PROBATIONERS BY OFFENSES
A. Larceny from Building 57 Males (avg.age 21.7 years)
‘ _66 Females (avg.age 28.5 years)
123
B. Larceny From Auto 33 Males (avg.age 18.7 years)
C. Minor Sex Offenses 25 Males (avg.age 33.5 years)
D. Breaking and Entering 23 Males (avg.age 20.4 years)
_1 Female (age 25 years)
24
E. Minor Weapons Qffenses 14 Males (avg.age 33.3 years)
1 Female (age 32 years)
5
F. Forgery, Embezzlement, Larceny By Conversion 8
Unlawfully Driving Away Automobile 7
Malicious Destruction Propert .5
Grand Larceny . 4
Minor Drug Offenses 4
Possession Stolen Property 3
Breaking & Entering Coin Boxes 2
Entry W/0 Permission 1
Disorderly Person 1
Perjury 1
False Report to Police 1
TOTAL | . 257
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Appendix 8. ‘ (j?
FIRST ANNUAL REPORT
1971-72
RESQURCES ARE PEOPLE PROJECT

of the
Citizens Probation Authority

GOAL and OBJECTIVES

A. Goal.

The Resources Are People Project, as the name suggests, is a
community out-reach approach to rehabilitating adult, first-felony
offenders who exhibit various social problems, through maximum

utilization of the many "people resources" available in our community.

B. Objectives.

The above goal is being accomplished through an intensive 6 month voluntary
probation program. Individual treatment plans are devised for each client
and/or family as soon as the client comes in contact with the law. The |
Resources Are People approach involves client participation in Public
Information Meetings, small group discussion, individual and family

counseling, and referral to community treatment agencies.

The operational objectiQes are to:

1. Act as a "clearing house" for prompi referral of "social
problem" clients to community agencies, and,

2. Avoid "duplication of services" by terminating such clients and/or

O

families as soon as they have established a success®u] working k.

relationship with the agency.
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3. Provide Public Information Meetings designed to acquaint clients/
families and agency personnel with the nature and scope of a
wide-range of social problems and the community agencies avajlable
to deal with these problems, and,

4, Encourage clients to continue to utilize the full-range of
community resources in the future by giving them a successful
experience on this occasion.

5. Provide individual and family counseling, and "follow-through"
to see that clients are receiving the needed services from the
community agencies.

6. Develop a "para-professional" staff into a professionally
responsible community out-reach program in the area of

correctional services.

CLIENT/FAMILY SERVICES

A. Community Agency Referrals.

(A survey made of the Resources Are People "active caseload," being
supervised by three counselors, as of April 25, 1972.)

* 1. MNumber of active cases: 257
2. Number of referrals to community agencies: 128
3. Number of different community agencies: 22
Agency
(1) Division of Vocational Rehabilitation 18
(2) Project Grow . 16
(3) Michigan Employment Security Commission 16
(4) Drug Referral/Counseling 15
(5) Credit Counseling Centers, Inc. 14
(6) Department of Social Services 14
(7) NCA-GFA Alcoholism Information Ctr. 5
(8) Planned Parenthood 5
(9) Genesee County Community Mental Health Services 3
(10) Mott Adult High School 3
(11) Al-Anon 3
(12) WIN 3
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(13) Child and Family Agency of Michigan, Inc. 2 1. Comuunity Agency Participation (17):

(14) Genesee County Maternal and Child Care 2

(15) Genesee County Legal Aid Society 2 Genesee County Community Mental Health Services

(16) Family Service Agency . 1 Family Service Agency

(17) Flint Area Parent-Child Nurseries, Inc. 1 Genesee County Department of Social Services

(18) Salvation Army T Model Cities Health Outreach Project

(19) Mott Children's Health Center 1 Credit Counseling Centers, Inc.

(20) Weight-Watchers . | Flint Police Youth Projects-Community Service Officers Program
(21) Social Security Administration ] National Council on Alcoholism, Information Center

(22) Misc, T?%' RAP House Drug-Abuse Drop-In Center, Fenton

Goodwill Industries

Division of Vocational Rehabiiitation
Genesee County Legal ‘Aid Society
Michigan Employment Security Commission
Mott Adult High School

Women's Lib

Planned Parenthood

Genesee County Public Health

(NOTE: The number of cases on the “active caseload" will vary at ény given
time according to the number of referrals from the Prosecutor‘s Office and

the number of clients being terminated from the project. For this reason,

. . . o SODAT
the number of referrals to community agencies will vary, as will the agencies,
. R , L * 2. Number of clients sttending: 919
according to client needs. The Community Agency Referral Statistics show 3. MNumber of family and friends attending: 209
) 4. Number of agency personnel attending: 150
quite clearly that a number of these clients suffer social problems in the qency e _ ] """ :
) . L * Registered Attendance: 1278
areas of employment (16 referrals), vocational education and training (28),
. : ' ’ i Average Attendance: 100 plus
financial (29), and alcohol and drug abuse (23).) o E P
* (NOTE: represents some clients, family, and agency personnel attending
_ more than one meeting.
(Denotes agencies which have conducted Public Information Meetings; over g-) .
*% (Attendance figures were taken from the Guest Register at each meeting,

half of the agencies to which referrals were made on this caseload count

i . ) however, a "head count" of the audience usually revealed that 10-15
had conducted Public Information Meetings. It should also be noted that

. additional quests had not registered.
a number of the 128 referrals were re-referred by some of the above agencies:

for example, clients referred to SODAT through the Drug Abuse Commission; - IT1T. RESOURCES ARE PEOPLE PROJECT - Statistical Sample
referrals to Goodwill Industries through Division of Vocational ‘ A. 247 Resources Are People Probationers* **
Rehabilitation.) ' : 1. Males = 108 (44%)

Females = 139 (56%)

2. Average age of Males: 24 years and 4 months

B. Public Information Meetings. Average ¢~2 Females : 24 years and 9 months

***A statistical sample was taken of 75% (247 cases) of the total number of referrals
(327) in the nine wmonth period from August, 1971 through April, 1972. Since all .
Resources Are People referrals in the first year were Larceny From Building
offenders, the following information provides the first statistical profile of
adult, non-habitual shoplifters in Genesee County.

(The following 17 community agencies presented programs at 13 different f
FubTic Inforination Meetings conducted at the Flint Public Health ~ Q
Auditorium between November 3, 1971 and April 26, 1972.) «
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3. By Age Group: Males Females Total

(5 _years)

Ages 17-22 76 94 170 69%
23-27 11 11 22 9%
28-32 4 9 13 5%

Sub-total 1 14 205 83%

(10 _years) .
33-42 5 9 14 5.5%
43-52 6 10 16 6.5%
53-62 4 4 8 31%
63-72 0 2 2 1%
73-81 2 0 2 14
TOTAL 108 139 247 17%

4. Percentage:

Males: 71%

ages 17 through 22
Females: 68%

ages 17 through 22 -

o

Males: 31% = age 17
Females: 29% = age 17

5. Racial Mix:
White: 177 (72%)
Non-white: 70  (28%)
White/Male: 84  (77%)
Non-white/Male: 24  (23%)

108
White/Female: 93 (67%)
Non-White/Female: _46 (33%)
*139

6. Marital Status:
Single 149 (60%)
Married: 70 (28%)
Divorced: 12 ( 5%)
Separated: 11 ( 5%)
Widowed: 5 { 2%)
TOTAL 247 100%

G
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B. Educational Status:

1.

Average Grade Level: 11.6 years
School Drop-outs: 64
High School Graduates: 70
High School Students: 83

Post-HS Education: 30

247

113 (46%) of 247 probationers are attending high school or post
high school.

70 (28%) of 247 probationers are high school graduates
64 (26%) of 247 probationers are school dropouts

C. Employment Status:

1.

42 (18%) of 247 probationers are unemployed
113 (46%) are students (high school and post high school)

37 (15%) are housekeepers

36 (36%) of 102 active students hold full or part-time jobs, 16-F and
20-M.

By Occupation:

R P aapabarii
FEMALE R

Student/Part-time 16

Housekeeping 37
Secretary/Clerical 8

“Factory 7

Waitress 5

Sales 4

Teacher 3

Nursing Assistant 2

Dietician 1

Teacher's Aide 1

Full or pert-time 84  (60%)
non-working student 31  (22%)
Unemployed 24 (18%)

TOTAL 139 (100%)
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MALE

Student/Part-time 20 €77

Factory 25 tiZ?

Construction 4

Retired 2

Business Owner 1

Railroad Employee 1

Plumber 1

Hospital Employee 1

Taxi-Driver 1

Salesman ]

Teacher 1

Waiter 1

Gas Station Attden. 1

Full or part-time 60  (56%)

Non-working Student 30 (27%)

Unemployed _18  (17%)

TOTAL 108 (100%)

3. Male and Female Employment

Full or part-time 144  (58%) -

Students 61  (25%)

Unemployed 42 (17%)

TOTAL 247  (100%) i;?
IV,  SUMMARY
The original Project Proposal estimated that Resources Are People would "handle
considerably in excess of 300 clients dﬁring the year because these cases will be
terminated from further probationary supervision as soon as they have demonstrated
successful response to community agency treatment -- thereby avoiding duplicating |
counseling services -- and diverting new clients to the Resources Are People project."

The Project supervised 327 clients in the first 9 months with a projection of 480

clients during the first year. In the first 9 months there were 7 probation violators,

a 2% violation rate.

In the six month period that Public Information Meetings have been conducted, 17

community agencies have presented programs to more than 1278 clients, family, and

agency personnel, with an average attendance of over 100 per meeting. This means
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that a considerable amount of information about a variety of social problenms
confronting our clients, and the community resources available to deal with these

prcblems, has been presented.

Throughout 1972-73, Resources Are People will continue to look at new approaches

to solving nld correctional problems:

fale The role of the complainant. Study will be given to possibilities of

involving the "left-out" person in the total criminal process, the complainant,

as ‘a volunteer counselor of the offender who victimized him.

*k Counseling of the elderly. Since an increasing percentage of the population

is living longer and, proportionally, are becoming involved with the law,
special attention will be given to the possibility of developing counseling
techniques suited to their problems -- as distinguished from the traditional

emphasis given to young-adult counseling techniques.

*k Shoplifting Research. The Project is in a unique position to conduct

full-scale research into the motivational behavior of shoplifters. The

feasibility of such research will be studied.

*k Volunteer Probation Aides. " The Project will study the possibility of -

utilizing Project "graduates" as volunteers to work with other clients.
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; : Q:E?ram, an adult d1verswon program, was estabiished in
ancsee Coqnfy Prosecuting Attornev. Its objectives were:
- - N - o e E oo

vugd.aa$:t ielony offenders the ocportunity to avoid

2 8v g criminal record while 2) assisting i i i
=migra of 3 a ng in their bili-
= utilizisg community resources . ’ renail
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=& LER Frotram intervenes at the warrant issuance staae of
?%ﬁf?ec?t;:ﬂ‘ A]l_defendants who meet the program criteria of
ﬁ?i:‘enc;i¢‘a§y o;Tensg, whgse oresent act dees not exhibit a
fiihﬁﬁgtiv;r§rn 0i ant?75021a1 senavior, who live in the Juris-
iﬁgf‘azf.af if‘case evidences suiiiciency for prosecution are
QE;?E*;t?'g?aﬁiam.CQnSTGETaCTOH. After defendants are referred
iifasuﬂ tg Eﬁ% £roject, they are interviewed and investigated.
§f§i§r3§555g7a315 it can work with the defendant, the DA allous
Tﬂ;ffnzfgflfa rarticipate in the ~rogram for one vear. If at
Engch “h1s Teriod, the defendant has satisfied the conditions
WiEE 1S dismissed, and any booking records are returned Dé;e;' nt
jﬁ?;ﬁt&??mtﬁE~WOra] restonsibility” for their act (in lieu of é e
g?%;g}gf},~§u§t Pay a 3100 fes to participate (this fee is waivad ‘
_g;am;;;u Cai%i)Lénd in _cases where restitution is in order, proaise :
{7§§# ie restitution.  The program is voluntarv, and at any time
=rafendant can withdraw, with the understanding that the case
erEeares suhject to prosecution. i

R e it

ﬁyégiégrﬁgvgg'has bgen eya}uated by an interdiscig1inary team
iﬁ;% rectz;;Tgai universities. The evaluation included an analvsis
aras, of the legal aspects and costs considerations.
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2 T97T, of the 1,171 cases referred to C
B s, > 0 CPA, 740 were accepted *
ﬁgmﬁft?gn, 230 referya]s were rejected by thé nrogram and 2?1
ﬁﬁ;ﬁfuntary withdrawals and thus subject to prosecution.

ki S

,;f?i§j?f;,9f 208 cases comprising a 50% sample of male and Terale
FIGOANTS WROSe cases were terminated during a period of one and a
b6 Tors Trom AUGUSt 1969 to February 1971, indicates that 66 of
:p:g%ntig???c Tale, 34% females; 662 white: 57% were between‘aées
ek u&?l{y.OOm vere charged with larceny from a building, and
&3E 2 priar Juvenile or adult arrest recrod. Although ind%cators‘
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of stable 1{ving patterns (financial status, marital status, education
and time in the community) are not part of the criteria governing
referral, they do play a role in the post referral stage. Basically,
the project acceptances are "first offender types whose 1iving patterns
have not already become seriously disrupted or deteriorated.”

Exemplary Project Critekia Achievement

I do not recommend this program be designated as exemplary dus
to the problems concerning the return of arrast records, the payment
of the prchation fee and restitution fes and the questions of the
projects efvectiveness without the expertise of the Director.

Goal Achievement

Delivery of Services

The evaluation vound that CPA was well managed. However, the
high caseloads of 130-165 were an area of concern by both the staff
and the clients., Although at present, it has not had a detrimental
effect on the counselling process, home visits have been 1limited
and the overall effectiveness oF the program has been hampered by
the necessity of the director and casework supervisor being diverted
from their responsibilities to cope with casework overload. The
evaluation states that any increase in caseldad would jeopardize
counseling effectiveness, cost efficiency and staft morale.

Although the amount of time spent by counselor on individual
cases drops markedly after the first few months of contact, on the
whole, the drop in time does not appear to adversely aftect the client
since a strong interpersonal bond is set up between counselor and
client in the early months of the probationary period.

Return of Arrest Records

As part of the program design, clients are assured that upon
successful completion of the probation pericd, arrest.recerds will
be returned to them. However, the project states that there is no
guarantee that any and all arrest records are returned from the local,
{lichigan State Bureau and FBI files. This is a critical weakness
in the program and one which seriously hampers its effectiveness.

Provision of Referral Services

The project provided 105 referrals for 83 of the 203 clients.
The Tact that only 40% were referred to outside agencies, attests
to the relative stablility of the clients.
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Clients Response to the Program

13 of the 18 clients interviewed had a very positive reaction
to the program. However, 6 of the 17 suggested that ex-offenders
be involved in the program; 5 suggested that there be closer contact-
hope visits; 4 suggested more appointments with counselors and 3
suggested vocational counseling.

Staff Members Response to the Proaram

During 1971 all project staff were interviewed. These interviews
revealed a high degree of consensus on methods and goals and a high
esprit de corps. However, the staff felt that the amount of persona]
attention given to the 1nd1v1dua1 coients was not as high as it should
be or as desired by clients interviewed and that the lack of private
offices for counseling participants inhibited the participants.

Law Enforcement Response

Assessment of the CPA Program by police officers, based on obser-
vations by key personnel in seven police agencies which have substantial
contact with CPA, is predominantly favorable.

Recidivism

376 cases in 1969, representing 3/4's of those clients who
had successtully completed probation supervision and 1/2 of the
cases which were dismissed in 1969, were analyzed for new arrests
and/or convictions, anywhere from 27 months tc 36 months after
participation. The analysis revealed that 82.7% of the clients had
no subsequent arrest or conviction during or after probation. UF the
clients re-arrested and/scr corivicted, 11/2% were arrested on a traffic
offense; 6.Y% were convicted for a traffic offenses 10.1 arrested on a
misdemeanor offense, 6.1% were convicted on a misdemeanor offense; 4.8%
were arrested on a felony charge; and 8% were convicted on a felony
charge. The project states that the felony figures are undoubtedly low
since the Sheriff's departments files were not searched. However, since
70-80% of all bookings in the county are processed through the Flint
Department, and, if it is 1ikely that the Sheriff's and Flint Police
Department are equally likely to produce felony arrests, the arrests
rate would rise to 6.47% and the conviction rate to 1.1%

Although these figures are very low, the project points out that
measures of recidivism do not reflect the project*s effectiveness since
the type of CPA client is not likely to be arrested and convicted again.
In fact, questions have been raised concerning the necessity of ever
providing these type of clients with treatment. Recause a control group
of clients not receiving treatment was not established, the effects of
treatment cannot be isolated. However, the Tow frequency of subsequent
arrests for ser1ous offenses indicates that the program criteria that
“the present offense leading to arrest did not represent a continuing

pattern of anti-social behavior!-is-well appiied. e
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Probation Violation

CPA propaticn Yiolations include both technical violations and
arrests for new offenses.

Although an increase in probation violations occured from 1968
through 1971, from .7% to 5.57, the evaluation states this may be
due to 1) the broadening of criteria to permit new offense types
and a prior criminal history, 2) the increase in referrals was not
compensated by an increase in staff, resulting probably in increased
violation particularly of a "technical" nature, and 3) the project
recomrmends violation of probation in situations which might be normally
continued on probation in District or Circuit Court.

Renlicabilijty

Two features of the program, the $100 prchation fee, and the Davnent
of restitution, make the program design questionable in economicall
depressed areas. Although the project states that the fee is wa1ved
for hardship cases, these cases make up only 17% of the client enroliment
However, in urban areas, it s highly unlikely that only 17% would e
unable o pay the fee. As a result of inability to pay the fes, the
economic benefits of the program, whereby the probation fees reduce
the costs of the program by one-fourtn, would be diminished.

Additicnally, the project Direcior's influence on the program

. raises auestions concerning its replication. According to the evaiuation,

a rather striking circumstance 1is the extent to which the agency nas

haen ghanad hy the roncepts in correctional philosophy and protessionalism
fostered by the Director. A frequentiy éxpressed sentiment was that

CPA would be a far different, and by 1mp1ication, Tess sugressful

program, without the Director's role in shaping and cu1d1ng its deveiorTenth
and operation. Although the CPA has been initiated in other areas,
whether these programs, which Tack the expertise and influence of

Mr. Wright, will be as effective is not known at present.

‘Measurability

Although the progect provides much data to 1nd1cQte its effectiveness
a few measures are missing. These measures include 1) the use of a
control group, 2) analysis of recidivism and probation violaticn by
type of offender (first offender versus offenders with some past
history, 3) analysis of reasons why clients voluntarily withdraw Trom
the program. '

Efficiency

Neither a cost benefit analysis of CPA nor a cost comparison with
an equivaient agency was undertaken. The straight. cost benefit analysis
was ruled out in the original proposal because of the inability to

quantify the benefits the individual and society receives by not sending
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the offender through the normal process. Similarly, a cost comparison
was ruled out because there is no other agency which handles identicai
cases apd could, therefore, be used as a benchmark. However, the
managerial and costs aspects of the project were evaluated. The
evaluation indicated that the staff performed well within the Timits

OF the budgeted cost parameters. Expendifures of monies are carefylly
?1an2ed and oa]agced so that there is no disproportionate exoenditureJ

n any one pericd which woy i he Femainder
In 2y fisc§1 ey ould cause budgetary stress during the F;mainde:

' A]thoggh total expenditures for the project have increased annually
the per client costs have decreased. This is accounted for by the v
proportional 1 larger amount of Probation Services Fees paid annually
In 1971, the total cperating costs were $121,999. Hovrever, $39,303 .
was paid in fees. These fees are paid to the Countw Feneral Fund
and have tne.purpose of defraying the cost of onera%ing the program.
Zh::ﬁ?gre, the gveragf per client cost, completed by dividing actual
xpenaicures, minus the amount of fe i ) f i
supervised during the year was $65.08S paid, by the number of probationers

Although no hard data is available concerning CPA's effect on
the workload of other agencies, the Tollowing observations have been
madf by thg evaluators: 1) existence of CPA prebably reduces the
wora]oad of rolice agencies; 2) CPA undoubtedly reduces the workload
of the prosecutor's staff; 3) savings are realized since CPA cases
rarely involve the use of public defenders and 4) CPA's existence

modifies and apparently reduces the workload of the Adult Probation
Department.
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101 .BEACH STREET, ROOM 312

GENESEE COUNTY BOARD OF COMMISSIONERS

TELEPHONE 766-8926
Jan, 28, 1974

-

Mr. Gerald i, Caplan, Director
Technology Trensfer Sivision
wational Institute of Law Znforcement
and Criminal Justice
United States wepartment of Justice
Lay Enforcemnent Jssistance Adnministration
Wasaington, J. . 235350 -

Dear Mr., Caplan:
Enclosed
e Gene

is our recommencation and application in behalf of
Sea
Project d

i r
ez County Jitizens Probation authority for Exemplary
esignation.

As a County DJepartment since cnly 1968, CPA nas gained the
full respect and support of the Genesee County Board of
Commissionsrs as an effectively and efficiently operated
department and criminal justice program. From a fledzling,
experimental program, with more than half of its previous
operational budget under other than County funding, CPA
has become a permanent function of County operaticns
supported entirely bv CTcunty and County-appo 0
monies, as are other departmeants,

er
rtioned federal

FLINT, MICHIGAN 48502

® For some years CPA has been locally appreciated, and has,
recently, received national attention and approval at National
Association of County Government meetings, and in professional
publications. Genesee County government is proud to have been
a parent and partner of this program wnich has become an im-

Py portant contributor to a national movement for improvement of
criminal justice, .It is our sincere hope that CPA will reccive
serious consideration for a designatigfn, we believe, well gurnzi.

Very/tru‘fjf@urs;” ;
T S ! 7" 7 e S
7"-&' . (4. gzcey)

g oseplt’A. Kaapp, Chaifman | i
JaK ‘ Genesee County Zoard
By "missi
fncl comtrlasioners —o£f Commissioners

: MICHAEL J. CARR DONALD C. RUSCHMAN LAWRENCE B. RICE
Né:gﬁf;“]EL TU‘?NER DISTRICT B DISTRICT 9 ! DisTRICT 13
, DANIEL STAMOS JOSEPH A, KNAPP WILLARD P. HARRIS
. Ass‘rchl\-:?ER' HAYDEN DISTRICT 6 DISTRICT 'O DISTRILT 14 -
ERALD R. BROWN THOMAS L, GADOLA RICHARD A. HAMMEL.
DisTRICT 3 Lestaey 7 CIsTRIST V)
CHARLOTTE L. WILLIAMS RICHARD L. WILLIAMS GARY G. CORBIN
DisSTRICT &4 isTRIGT 8 ; DISTARICT 12
. T. RAY JOHNSON. BOARD COORDINATOR -

I
cx,f:. o 14
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L ;'T}{" UNITED STATES DEPARTMENT OF JUSTICE
' Cmeand LAY EMFCRCEMENT ASSISTANCE ADMINISTRATION |
® ‘ t
REGIONAL OFFICE - -
Room 121, 3164 Des Plzinas Avenue TELEPHONE )
Des Plaines, Hlinvis 60918 312/353-1203 %
|
® December 5, 1973 . i
|
Mr. Eugene S. Baldwin, Director 5

Region 5 Crime Commission |
- Galliver Building 1

® 932 Beach Street 5
Flint, Michigan 485G2 i
Dear Mr. Baldwin: |
In reference to your letter of November 13, 1973, the ;

® purpose of this correspondence is to give LEAA Region V's

. endorsement for the Cenesee County Citizens Prcbation ]
Authority to receive consideration as an Exemplary 1
Project. This recormendation is based on a year-long ‘
research and evaluation study conducted by an inter-

disciplinary team of researchers from three universities,

‘ whose report is titled: "Deferred Presecution and Criminal B
Justice: A case study of the Genesee County Citizens ?
Prchation Authority." !
As indicatea by the research report, the CPA qualifies for
exemplary project consideration in the four major criteria:

e a neasurable improverent in some aspect of the criminal

justice system, demonstration of cost effectiveness, suitability
for adoption in other jurisdictions, and a willingness to share
information with other communities.

I would 1ike to thank you for bringing this fine project to

® the attention of the LEAA Regional Office. I am confident
. that the CPA will get the recognition that it so obviously
deserves.
Sincerely
s . e
é 4 /‘//
° o il ,55/,74 L

FRANKLIN D. ENGLISH
Acting State Representative, Michigan

v

’:.w- . _l—<f



o - iﬁ - - - - e S
EMDORSEMENT STATE OF MICHIGAN il
\ - A QFFICE OF CRIMINAY #IETINE PROORAME 17
‘ MICHIGAN g\?}""M“’s}ON ég’} *{5“ Second Fioor, Lavis $4s Buldging ’;{ ; Q
) s [ LANSING, 88313 (i
CRIMINAL JUSTIGE “:?g ) PHOME NG 3277502 {%
Lt, Gov dames H. Briokiey WILLIAM C. MILLIKEN, Governor DON P. LeDUC L ‘ EXEMPLARY PROJECT RECOMMENDATION
: Admunistrator i
o 728 M- Kawanagh .DEPARTMENT OF MANAGEMEMT AND BUDGET RICHARD K. NELSON # ‘ '
' A Deputy Adminstrator 34 : -
- X LEWIS CASS BLDG., LANSING, MICHIGAN 48913 [ . . st
igJ:S,RJJE,(,C,: ’;,‘ng‘jff . JOHN T, DEMPSEY, Director N ) I Project Description
Commnsﬁoner Johit FHishols s
Sanat bert Boanargs ¢ e t :
Co:ﬁg;m:ﬂ e;me“rgméri?mp‘ " 1. HName of the program:
Colongt john R. Piants November 19, 1973 o
L Genesee County Citizens Probation Authority
° ) @ 2. Type of program: )
Eugene Baldwin, Director i ~ "Deferred prosecution” (pretrial intervention) diversionary program.
Region V Crime Ccmmission - : ,
Galliver Building £y 3. Area sarved:
932 Beach Street e
® Flint, MI 48502 e Genesee County, Michigan, and environs,
Dear Mr. Baldwin: gf . 4. Approximate population of area:
I am pleased to endorse the Genesee County Citizens Probation Authority .or éj% 450,000,
consideration as an LEAA Exemplary Project. The CPA program is characterized b
® by many notable achievements in addition to accomplishing its primary objec- " e 5. Administering agency:
tive of providing effective treatment for offenders while minimizing their i )
The £ Genesee County Citizens Probation Authority

exposure to the deleterious effects of the criminal justice system.
program is well administered. It makes maximum use of community- resources.
Good coordination is maintained between the various criminal justice agencies

. which are involved, Costs are kept low. The record s'ystem contributes to
evaluation and enhances extended data analysis if such analysis is desirable.

210 W. 5th Street
Flint, Michigan 48503

" 6. Project Director:

B. James Hyright, Director
1-(313) 766-8536

I
i
2
i,
i
%
¥
i
1
R

For these reasons, I do not hesitate to recommend the Genesee County Citizens
Probation Authority for recognition as an exemplary project.

i 7. Funding Agency:

Sincerely, ;
) g, /// L@ e coun
" g, i iy enesee County
Y ,E”Q%ég%?i,» = Administration Building
Den P. LeDuc . 1107 Beach Street
Administrator ) Flint, Michigan 48502
i (313) 766-8926
DPL:b¢ G 8. Project Duration:
;  Project commenced Hovember, 1965 -- on-going.
g;g 9. Project Operating Costs:
e L
B 1968 through 1973
Federal: $49,398. (LEAA)
53,413. (EEA)
g 22,112. (Revenue Sharing)
@ $T2Z,953.
g State: -0~
GEY ' .
W )
GELAL e
{AKE
: SEALE
® . : -1-




Local: 5542,86541)

Private Trust Funds: 69,792,
TOTAL: $737,580.

(a) Hone of the above costs represent "start-up" or "one-time"
expenditures.

(b) See budget breakdown attached, Exhibit A.

-

10. Evaluation Costs:
An interdisciplinary team of researchers from three Michigan universities
conducted a year-long research and evaluation study of CPA in 1971-72
under Michigan OCJP Grant #2-10-05-0730-01 ($12,000.).

11. Continuation:
CPA has been “institutionalized" under Genesea County funding, with
commitments to absorb Emergency Employment Act and Revenue Sharing:
allocations. It has had full and autonomous Coﬁnty departmental status
since 1968, Counselor ana secretarial positions‘aée protected under
union contract: American Federation of State, County and Municipal

Employees (AFL-CIO).

11, Attachments

A. Program Review

1. Project Summary.

The Citizens Probation Authority was éstab]ished in 1965 1in the beljef

that not all offenders require the full prosecution of the law in

order to protect society, secure justice and correct unlawful behavior.

Initial objectives for deferred prosecution were (1) to offer selected

(J) Additional Tocal revenue is achieved through Clint Probation Service fees
(5106G. according to ability to pay, since July 1969) in the amount of approximately
$162,000 through 1973. These fees are paid into the County General Fund account
and do not directly benefit CPA.

.,‘,_
R Kb s o oy
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adult felony offenders the opportunity to avoid the stigma of a
criminal record, white (2) assisting in their rehabilitation
utilizing community resources. Two major implications of
deferred prosecution are that it contributes to (1) a more
effective allocation of limited criminal justice resources, and

(2) increased equity in the criminal justice process.

The deferred prosecution anproach involves acceptance of the
premise that persons charged with serious offenses often are nct
patterned criminals, that intervention to inhibit development
of a criminal lifestyle way be more productive for such persons

i jent £ i ion from the
than a pun1shment~or1ented response, and that diversio

. . . . dure
normal court-conv1ct1on-probat10n/1ncarcerat1on procedu

improvas the chance for successful intervention.

The CPA program intervenes at the warrant issuance stage of
. . . . -
pre-prosecution, thereby diverting eligible candidates Trom

.« . . . . .VES
formal entry into the system. Selective diversion invol

careful screening through the application of established criteria

and formalized procedures: a1l non-violent, adult, felony
offenders who do not exhibit a continuing pattern of anti-social
behavior, who live within the legal jurisdiction of tha
prosecuting agency, and whose case evidences sufficiency for

prosecution, are automatically eligible for deferral and

progran consideration.

» - . 0 . ] \‘
The referred offender 1s scheduled for an intake interview to (1}

advise him of his constitutional rights, (2) determine his
willingness to accept "moral responsibility" for his behavier

(in 1ieu of guilty plea, or formal admissions of guilt), (3)

3=



obtain his consent to deferral of prosecution and further
confidential investigation, and (4) determine his willingness
to fulfill program requirements. Subsequent interviews are ::
conducted by the counseling staff to develop a mutually agreed
upon community treatment plan, ana report and recommendation

to the prosecutor. Participation in the CPA is voluntary and
may be for any period up to one year at which time, upon
successful completion of the program, further prosecution is
dismissed and any booking records returned to the client. A
formalized "violation" procedure is employed for re-instituting

prosecution in those approximately 5% probation violation cases.

Criteria Achievement

See Exhibit B, 1972 LEAA research report, "Deferred Prosecution

And Criminal Justice: A case Study of the Genesee County Citizens
Probation Authority," speéifica]ly: "Preface,” "Program
Effectiveness Findings and Recommendations" (p. 16), "Cost
Considerations Findings and Recommendations" (p. 78), and,

"Legal Aspects Findings and Recommendations" (p. 102). The

research report, in the sections cited above, deals specifically

with such criteria as goal achievement, replicabiiity, measurability,

efficiency, etc.

Qutstanding Features

Certainly one of the outstanding features of CPA is that as the
first formal deferred prosecution program, without existing
precedent or pattern, it developed a simple but highly effective
diversioh model which has been adopted from rural Lapéer County,

Michigan, to highly urbanized San Bernardino, California.

-4

A major contributing factor has been the "innovativeness' of
approach to all phases of development: philosophy and concepts,
administrative-staff-client relationship, treatment techniques,

etc. (see specifically Ch. 4, p. 55 on)

Weaknesses
There is, apparently, no absolute "guarantee" that any and all
arrest records are returned to ciients from Tocal, Michigan State

Bureau, and FBI files, as prescribed by law.

Ideal cost analysis, either a cost-benefit analysis of CPA or a
cost comparison with an eguivalent agency,.are not feasible at the

present time (p. 80).

Objectively reliable measures and comparisons of "recidivism"

are not feasible at the present time because of widespread

differences in definition, reporting and data gathering procedures

(pp. 71-73}.

Wnile the operation of any program may be adjudged "effective"
without the kind of "hard data® required for ideal internal and
comparative evaluation, this and other programs could be improved
by development of and adnherence to national "accountability"

standards.

Degree of Support

Reference research report, specifically pp. 91-101, "Impact Upon

Related Agencies."
Support is also indicated in the fact that for the first two
years of its existence,1965-'67, the program was conducted by

volunteer citizens from the community and has had a 25 man

-5-



. Citizens Advisory Council since 1968. (pp. 5-8). Adjacent
® Lapeer County program, modeled after CPA, is in its third year
of successful operation totally financed and staffed by local

volunteer citizen efforts.

. One of the "“innovative" treatment approaches developed by CPA
has been the "Resources Are People" (RAP) project emghasizing
a community out-reach approach and utilizing paraprofessional
¢ counselors. (pp. 67-68, also pp.35-37). This project of CPA
was funded for two years in the amount of $69,792 by a local
. o charitable trust o..2nization, and since by Genesee County.
.‘ | Exhibit C are copies of community agency letters of support of
that project. |
‘ CPA has never sought (and, in fact, avoided) media "publicity."
Exhibit D are copies of newspaper articles reflecting news
media attitudes.
L
B. Endorsements
See attached letters from‘Don. P. LeDuc, Administrator, Michigan Office
of Criminal Justice Programs, and
L
cC. VBudget Break-down and Evaluation Reports.
See Exhibits A and B.
@
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RUN DATE 01~30-74 "GENESEE COUNTY BUDGET AUDIT SYSTEM
® REPORT PERIOD 01=0l=74 7O Cl=31-T4 MASTER FILE L1ST ' PROGRAM BAGS  PAGE 45 v
FUND 101 DEPT 230 CITTZENS PROB AUTHORITY
® : ‘ ’
JAN FEB MAR 4PR MAY  JUNE  JULY AUG  5EPT oct Hov DEC  To7AL
s 702,00 11555,40 1,555,40 24323,00 11555 ,40 14555,4D 24323,00 201200,00 ’
: SALARY SUPERVISOR 14555,40 14555.40 1455540 1y555,40 14555440 14555, 40 )

0D 703,00 T4421:00 T+621.00 11,382,01 Te621,400 T+621,00 114382,01 984.976,00 ['d
SALARY PERMANENT 7,621,00 74621,00 74621.00 74421,00 74621,00 7,620,985

@ 705,00 57,75 57,75 86,25 57,75 57,75 86,25 - 750,00 -
SALARY TEMPORARY ' 57,75 57,75 57,75 57,75 57,75 57,75

@ 715,00 471,78 471,78 704,61 471,78 471,78 704,61 64127,00 I
F1ca 471470 471,78 471,78 471,78 471,78 4TLLTG

o 716,00 ' 316,49 316449 316,49 595,36 291,13 288,66 3,814.,00 ¢
HQSPTTALIZATION 316,49 217,86 316449 154,50 291,13 292,51

G 717,00 217,24 217,25 217,25 320,01 252,96 246,49 2.861,00 o
LIFE HEALTH INSURANCE 217,25 218,56 295,92 179,68 239,19 239,20

° 718,00 35,02 535,02 948,41 635,02 635,02 948,41 84247,00 .
RET{REMENT 635,02 635,02 635,02 635,02 635,02 635,00

[ 127,00 50,00 300,00 50,00 50,00 100,00 50,00 1+000,00 e
SUPPLIES OFFICE 50400 50,00 100,00 50,00 50,00 . 100,06

o 728,00 14,77 14,77 14,77 14,77 14,77 14,77 240,00 P
POSTAGE : 16,60 16,00 16400 16,00 71.38 16,00

® 129,00 10,00 e
MARAZINES AND PER1ODICALS 10,00

@ 862,01 20,00 P
PEALTH SERV. Emp, 20,00

a 851,20 129,40 125,48 82,93 116,95 155,60 173,92 14596,00 P
TELFPHOME AND TELEGRAPH 130,40 130,40 82,01 116,95 173,92 173,98

(] 862,00 40,82 16432 200,00 &*

v TRAVEL WORKSHMOP 40.82 10204

@ 867,01 458,00 458,00 459,00 11039,00 ' 402,00 402,00 5.500,00 P
RENTAL CAR 450,00 456,80 459,00 103,00 402,00 402,00

s 567,02 100,00 100,00 Py
DECUCTABLE  CAR IN3, .

- 901,00 31,40 31,40 31,40 31,40 31,40 31,40 317,00 "
PRINTING 31,40 31440 31,40 31,40 31,40 31,60

L 911,00 206,59 206,59 308,55 ' 206,59 206,59 304455 24683, »
WORKMANS COMPENSATION 206,59 206,59 206,59 206,59 206,59 206,59

e "

-] o
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RUN DATE Qal-30-74 GENESEE COUNTY BUDGET AUDIT SYSTEM

REPORT PERIOD 01-01«74 TO (0l=3l-74 MASTER FILE LISY PHOGRAM BADRSB PAGE 44
- FUND 101 DEPT 230 CITIZENS PROB AUTHORITY

JAN FEB MAR APR MAY JUNE JULY AUG SEPT [s]%) NOV DEC T0Tal
913,00 12,00
IHSURANCE SURETY BONDS 12,00 ]
916,00 . 17,59 117471 ' , 204,00
REPAIRS OFFICE EQUIPMENT A 26,81 . 41,89
?&S‘DO 784,52 784,52 784,52 784,52 784,52 784,52 - 9,418,00
RENTAL CDUNTY OFFICE 784,52 184,52 786,52 T849,52 784,52 . 788428
S62.01 ‘ 42,00 42,00 42,00 42,00 42,00 42,00 500,00
REFUND§ GENERAL 42,00 42,00 40,00 42,00 42,00 40,00
DEPY 230 TOTAL ‘ 12,609,03 : 12.959.16. 17475119 13,682,.37 12,638,24 17,786,59 162,833,00

’ 124673,23 124626428 12472492 124025.99 12067".97’ 124631,03 fi
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RUN OATE 0

123074

B o LA

REPORT .PERIOD 03=01~74 TO 01+31.74

703,00
SALARY PERMANENT

115,00
Fi1ca

716,00
HISPITALIZATION

717,00
LIFE HEALTH INSURANCE

718,00
RETIREMENT

727,00
SUPPLIES OFFICE

851,00 .
TELEPHONE AND TELEGRAPH

862,00
TRAVEL WORKSHDP

911,00
WORKMANS COMPENSATIOH

913.00

1NSURANCE SURETY BONDS
979,00 ‘

OFFICE EQUIPHENT

DEPT 230 TOTAL

JAN
44229438

247,48

292,75

T.00

15,566

183,26

133,52

#33

164,85

54274423

FEB

44229,38

267,48

292,75

7,00

13,66

183,26

133,52

»33

164,85

5,274,23

MAR
4!229138

247,48

292,75

T.00

15,66

183,26

133,52

32

164,85

54274,23

GENESEE COUNTY BUDGET AUDIT SYSTEM

MASTER F

ILE L1ST

FUND .249 DEPT 230 CITIZENS PROB AUTHORITY

APR

44227438

247,48

29275

7.00

15.66

183,25

133,52

033

164,85

54274,23

MAY
65316461

369,61

164,05

7,693,96

JUNE

JULYy
22938

. 4e22

44229438

247,48

164,85

5,837

5'274123

264T.48

373,71

189,70

292,75

15,66

183,26

133,52

33

§64,85

-

AUG

44229438

247,48

636,47

344,91

292,75

7.00

15.66

183,24

133,52

«33

164,85

64255461

(1974 EEA Funds (24,022) not spread

SEPT
49229438

247,48
373,71
189,70
292,79
7.00
.15’66
183,26
133,52
#33
164,85

5,837.64

PROGRA

ocy
491229,
267,48
373,71
189.70
292,75
‘ 7.00
15,66
183,26
133,52
»33

164,85

84353495 72,027,00
54,837,564 5,839,417

M BAOS

NoY

64316461

369.61

37371

286,28

437,23

7.00

15,66

183,26

19941

«33

164,85
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DEC TOTAL

544927,00

44229436

3,214,00
4

24505,00
3713469

14390,00
£89,7)

3,802,00
292,79

84,00
7,00

188,00
15,74

2:200,00
184,14

14734 ,00
131,50

4,00
37

1,979,00

on annual Master File Computer
print-out.)

N

A-5








