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Senate Joint Resolution 144, adopted by the 1989 General Assembly, 
directed the Virginia State Crime Commission to conduct a 
"comprehensive legislative study of combatting drug trafficking, 
abuse and related crime in Virginia, including needed changes in 
legislation with a primary focus on law enforcement efforts, 
consumption reduction and correctional/rehabilitative issues." In 
addition, Senate Joint Resolution 144 directed the Commission to 
designate a select Task Force of twenty-one individuals to assist 
with the study and submit an interim report by December 1, 19P Q, and 
a final report and recommendations by December I, 1990. In 
fulfilling this directive, an interim report of findings and 
recommendations, including a schedule of activities for 1990, has 
been prepared by the Drug Study Task Force of the Virginia State 
Crime Commission. On December 19, 1989, the Drug Task Force met and 
approved the interim report and requested that the report be 
printed. On December 19, 1989, the Virginia State Crime Commission 
adopted the Drug Study Task Force report, approved it for publication 
and requests that the Governor and General Assembly adopt the 
recommendations therein. I have the honor of submitting herewith the 
interim report of the Drug Study Task Force. 

Respectfully submitted, 

Chairman 
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I. MESSAGE FROM THE CHAIRMAN 

Senator Elmon T. Gray, Chairman 
Virginia State Crime Commission 

Senate Joint Resolution 144 directs this task force, with the assistance 
of the Governor's Council on Alcohol and Drug Abuse Problems and the Office of 
the Attorney General, to conduct a two-year comprehensive study of drug 
trafficking, abuse and related crime in Virginia. Three subcommittees have 
been assigned the task of finding ways to improve drug law enforcement 
efforts, provide rehabilitation and treatment to drug users, provide 
punishment for drug dealers and reduce the demand for drugs through education 
progrruns. 

During the past six months, concerned citizens, police officers, 
educators, sheriffs, treatment providers and others have testified at our 
meetings and public hearings. We have heard repeated requests for additional 
drug enforcement personnel, training and equipment, adequate tr~atment 

programs for offenders and more drug awareness education for children and 
adults. In this regard, the Commissioll and the General Assembly are keenly 
aware of the need for a comprehensive drug strategy for Virginia that 
coordinates law enforcement, corrections, treatment and education efforts. 
Developing this strategy is the charge of this legislative study. 

We have much to be proud of: Virginia has some of the toughest drug laws 
in the country. Efforts are underway to make more treatment programs 
available to drug offenders. Our drug awareness education programs are among 
the best in the country, but our efforts still fall short of meeting the needs 
of the workers on the forefront of the drug battle. Drug abuse and 
drug-oriented crime affect almost every aspect of our society, and the need 
for coordination of efforts has become acute. 

The drug crisis was not born overnight, and it will not be solved quickly 
or easily. Knee-jerk solutions are not the answer. The key to success is in 
well-thought-out long-term solutions. These solutions will require the public 
and especially parents to get "up in arms" if we are to be successful. Drug 
abuse has so permeated our society that it may take years to effect changes in 
the public's attitudes about drugs. Virginia can promote health-oriented 
intolerant attitudes about drug abuse through dedicated drug awareness 
education programs. Providillg drug treatment for offenders can help reduce 
substance abuse relapse and decrease criminal recidivism. More sophisticated 
law enforcement efforts can deter widespread drug law violations. 

The interim report before you lays the groundwork for the work of this 
task force in 1990. The three subcommittees have come forward with 
well-conceived recommendations. The subcommittees have not been quick to the 
trigger with massive budget requests or lock-them-all-up legislation. We are 
building on the mass of information we have collected thus far. Most of the 
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suggested recommendations seek to ensure that we will have complete 
information for our final deliberations next year. Others provide immediate • 
action on certain pressing issues. The research projects and administrative 
recommendations will be carried out in the coming year to further the 
objectives of the drug study. Next December, this task force will produce its 
final report of recommendations to the Governor and General Assembly for 
changes in the law, creation of programs and development of a drug strategy 
for the State. The success of our efforts plays a critical part in defeating 
the drug trade in Virginia. I commend the efforts of this task force. We 
look forward to working with Governor Wilder, Lt. Governor Beyer and Attorney 
General Terry on this most important drug trafficking study in 1990. 

II. EXECUTIVE SUMMARY O~ RECOMMENDATIONS 

The Drug Study Task Force met in full and in subcommittee meetings 17 
times during 1989. Fifteen findings, 48 recommendations and 65 activities, 
developed by the subcommittees, were adopted by the full task force and are 
included in the interim report as a plan of action for the task force in 
1990. The 65 activities and their subparts are the catalyst for the five 
legislative bills, three budget amendments, one formal resolution, 25 
administrative recommendations and support resolutions and 36 studies. A 
brief description and index of the aforementioned activities follows. 

A. Legislation: 

• Include all Schedule I and II drugs in the enhanced penalty for a second 
drug conviction (Code of Virginia § 18.2-248) 

• Revoke driver's license when driver is convicted of a drug distribution 
scheme involving a vehicle (Code of Virginia § 18.2-248) 

• Extend the penalty for distribution of drugs to a minor to persons 
convicted of involving a minor in drug distribution (Code of Virginia 
§ 18.2-255) 

• Extend the Safe School Zone law to include areas open to the public, and 
to cover after-school programs (Code of Virginia § 18.2-255.2) 

• Allow joinder of trial of drug co-conspirators when certain conditions are 
met (Code of Virginia § 18.2-256) 

B. Budget Amendments: 

• Provide funds to purchase eight surveillance vans for local law 
enforcement drug investigations, totaling $440,000 in the first year and 
$40,000 in the second year of the FY90-92 biennium (Law Enforcement 
Activity #7) 
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• Provide funds for the Department of Corrections to acquire four handlers, 
four drug detection dogs and the requisite training and supplies, not to 
exceed $300,000 for the FY90-92 biennium (Corrections/Treatment Activity 
#1) 

• Provide funds for four full-time equivalent (FTE) positions in the 
Department of Education Office of Youth Risk Prevention to facilitate 
school substance abuse education programs, totaling $167,657 in the first 
year and $174,779 in the second year of the FY90-92 biennium (Education 
Activity #6) 

• Provide funds for 48 FTE deputy sheriff positions to ensure that Drug 
Abuse Awareness Education (DARE) is available in every school district 
statewide, totaling $1.058,729 in the first year and $1,080,638 in the 
second year of the FY90-92 biennium. (Education Activity #9) 

C. Formal Resolution: 

• Request that the Board of Education amend general teacher certification 
regulations to require a substance abuse education course (Education 
Activity 815) 

D. Administrative Recommendations and Proposed Studies: 

Law Enforcement Subcommittee: 

Description 

State task force support committee. 

Encouragement of mu1ti
jurisdictional cooperation. 

Availability of federal grant funds 
to appoint multi-jurisdictional grand 
juries and special drug prosecutors. 

Enhanced training for law 
enforcement personnel. 

Program model for training 
in undercover operations. 

Survey of local law enforcement 
agencies' resources. 

Support request for change in 
formula for determining the number of 
law enforcement deputies. 

Target Date 

1 Jun 90 

1 May 90 

1 May 90 

ASAP* 

1 Jun 90 

1 May 90 

'90 Session 

See Page 

23 

24 

24 

24 

25 

25 

25 

*The "As Soon As Possible" target dates are assigned to those 
activities in continuing development that could not be given specific 
reporting dates • 
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Training for subsidized 
housing personnel. 

Proposal for enhanced 
intelligence/information sharing. 

Plan for anonymous reporting of 
drug-related health data. 

Recommendation to adopt and 
promote SJR 36 (1989) which ~elates 
to asset seizure and forfeiture. 

Problem of money laundering. 

Effectiveness of the federal 
drug kingpin statute. 

Whether controlling drug-using dangerous 
offenders could reduce crime. 

a. arrest 
b. identification 
c. diversion 
d. evaluation 

Degree and nature of gang violence. 

Capability of state forensic labs. 

Expansion of subpoena duces tecum 
power in drug investigations. 

Law enforcement agencies to enact strong 
drug policies to set an example. 

Continuation of efforts to update 
Interagency Substance Abuse Plan. 

Problem of diverted pharmaceuticals. 

1 Jun 90 

1 Jun 90 

1 Jun 90 

'90 Session 

'I Jun 90 

1 May 90 

1 May 90 

1 May 90 

1 May 90 

1 May 90 

ASAP* 

ASAP* 

1 Jun 90 

Corrections/Treatment Subcomnittee: 

Description 

Coordination of drug dog training. 

Feasibility of drug testing of criminal 
justice system employees. 
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Target Date 

1 Jun 90 

1 Jun 90 

25 • 
26 

26 

26 

27 

27 

27 

28 

28 • 
28 

28 

28 

28 

See Page 

30 

30 

• 



• 

• 

• 

~-~~------------------.----------

Drug testing of offenders policy. 

Alternatives to limit inmate 
access to drugs. 

Support recommendation by COPJO 
that treatment space be incorporated 
in prison space. 

Support request of DOC to establish 
permanent treatment programs. 

Support recommendation by COPJO 
for improvement of inmate education 
programs. 

Review improvement of inmate 
education programs. 

Assessment of irunate education 
and treatment programs. 

Evaluation and improvement of 
minimum qualifications standards 
for substance abuse specialists. 

Coordination of pre-discharge planning. 

Support efforts of DOC to administer 
substance abuse program for probationers 
and parolees. 

Formula for forecasting co~munity
based program needs for offenders. 

Survey and evaluation of community
based programs. 

DAWN and DUFS reporting systems. 

Incentives to enter treatment field. 

Conditions of parole. 

Staffing of Community Service Boards. 

DYS study of treatment and 
education programs for juveniles. 

Survey of available programs for youth. 
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ASAP 

1 Jun 90 

'90 Session 

'90 Session 

'90 Session 

1 Jun 90 

1 Jun 90 

ASAP" 

1 Jun 90 

ASAP" 

1 Jun 90 

1 Jun 90 

1 J1.ln 90 

1 Jun 90 

1 May 90 

1 Jun 90 

1 Jun 90 

1 Jun 90 

30 

30 

31 

31 

31 

31 

31 

32 

32 

32 

32 

32 

33 

33 

33 

33 

34 

34 



Drug screening program in learning ~enters. 

Monitoring of Interagency Comprehensive 
Substance Abuse Plan. 

Program availability in the jails, 
prisons and communities. 

Development of planning network. 

Education Subcommittee: 

Description 

Survey to identify populations ssrved 
and not served by education programs. 

Strategy development process. 

Development of curricula for 
comprehensive substance abuse programs. 

Development of self-report 
adolescent usage survey. 

Preparation of funding resources report. 

Commission to assist concerned agencies 
in developing legislative proposals. 

Interested state agencies to continue 
to work as coordinating committee. 

Support for request for funding of 48 
full-time deputy sheriff's positions. 

Staffing requirements to implement DARE 
program in all fifth grade classrooms. 

Development of drug awareness 
education curricula. 

Monitoring of the progress of HJR 336 
Study of School Dropouts. 

Letter requesting that DOE integrate 
substance abuse education into the 
basic general curricula. 
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ASAP"" 35 • 
1 Jun 90 35 

1 May 90 35 

Tar!3'et Date See Page 

1 May 90 3'1 

1 Jun 90 37 

1 Oct 90 38 

1 Jun 90 38 

15 Dec 89 38 • ASAP* 39 

1 Jun 90 40 

'90 Session 40 

1 May 90 40 

1 Jun 90 40 

1 Jun 90 40 

ASAP* 41 

• 
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Monitoring of the progress of the Task Force 
studying vlolence on school property. 

Availability of funding for programs in 
public housing projects and communities. 

Evaluation of efforts to curb drug 
and alcohol abuse on college campuses. 

State government policies regarding 
drug usage. 

Feasibility of initiation of statewide 
media campaign. 

1 Apr 90 

1 Jun 90 

1 Jun 90 

ASAP* 

1 Jul 90 

III. AUTHORITY AND PURPOSE FOR THE STUDY 

41 

41 

42 

42 

42 

Senate Joint Resolution 144, whose chief patron was Senator Elmon T. Gray, 
was adopted by the 1989 General Assembly and directs the Virginia State Crime 
Commission, with the assistance of the Governor's Council on Alcohol and Drug 
Abuse Problems and the Office of the Attorney General, to conduct a 
comprehensive study of combatting drug trafficking, abuse and related crime. 

The legislative-based Commission's charge is to develop a statewide 
comprehenslve .. coordinated strategy and agenda, in cooperation with the 
executive and judicial branches of government, to address the drug trafficking 
and drug-related crime problem. In this context, the study will develop 
legislative and other proposals with its focus on law enforcement efforts, 
consumption reduction and correctional treatment issues. 

SJR 144 resolves that "the Crime Commission shall designate a select Task 
Force of twenty-one individuals to assist with the study, and such Task Force 
shall report directly to the Commission. This Task Force will consist of all 
thirteen members of the Crime Commission and eight other members as 1:ollows: 
two members of th~ Souse of Delegates appointed by the Speaker, two members of 
the Senate appointed by the Senate Privileges and Elections Committee and four 
individuals from criminal justice fields, business or community leaders or 
other individuals as the Commission may so select." 

To strengthen Virginia's criminal justice system, the General Assembly 
created the Virginia State Crime Commission in 1966. The primary purpose and 
legislative mandate of the Commission is to study, report, and make 
recommendations to the Governor and the General Assembly on all areas of 
public safety and protection. The Commission develops legislation and assists 
in coordinating proposals of various agencies and organizations as to 
legislation affecting crime, crime prevention and control and criminal 
procedures. 
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In meeting its responsibility, the Crime Commission acts as a sounding 
board for agencies, organizations and individuals in the Commonwealth to 
rePdort legislative cloncerns

f 
regardilng .crimindal djuslt.ice t~ththe hGenerallt.AtSsdemblYf • 

an serves as a ocus or ana yZ1ng an ea 1ng W1 t e mu 1 u e 0 

difficult and diverse issues in our criminal justice system. The Commission 
also regularly develops and evaluates law and administrative procedures which 
affect judges, prosecutors, law enforcement officials, jails and prisons, 
forensic laboratories, community diversion programs, crime prevention 
programs, probation and parole, criminal procedure and evidence~ victims and 
w·:.tnesses of crime and prl'rate security. 

§9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission "to study, report and make recommendations on all areas of 
public safety and protection." §9-l27 of the ~de of Virginia provides that 
"the Commission shall have duty and power to make such studies and gathe:r 
information in order to accomplish its purposes, as set forth in §9-l25, and 
to formulate its recommendations to the Governor and the General Assembly." 
§9-l34 of the Code of Virginia authorizes the Commission to "conduct private! 
and public hearings, and to designate a member of the Commission to preside 
over such hearings." The Virginia State Crime Commission, in fulfilling its 
legislative ma1.1date, hereby undertakes the Drug Task Force Study as directed 
by Senate Joint Resolution 144. 

IV. MEMBERS APPOINTED TO SERVE 

During the August 1, 1989 meeting of the Virginia State Crime Commission, 
its Chairman, Senator Elmon T. Gray of Sussex, introduced the twenty-one 
member Drug Study Task Force, and selected the chairmen for the three study 
subcommittees. 

Speake~ A. L. Philpott of Bassett was selected to serve as chairman 
of the Law Enforcement Subcommittee. Members of the Drug Study Task 
Force who serve on the Law Enforcement subcommittee are: 

Speaker A. L. Philpott of Bassett, Chairman 
Col. J. C. Herbert Bryant, Jr., of Sterling 

Sheriff W. M. Faulconer of Orange 
Mr. Robert F. Horan, Jr., of Fairfax 

Senator Johnny S. Joannou of Portsmouth 
Mr. H. Lane Kneedler of Richmond 

Delegate Warren G. Stambaugh of Arlington 

-8-

• 

• 



• 

• 

• 

Delegate Robert B. Ball, Sr., of Henrico was selected to serve as 
chairman of the Corrections/Treatment Subcommittee. Members of the 
Drug Study Task F,'orce who serve on the Corrections/Treatment 
subcommittee are: 

Delegate ~obert B. Ball, Sr., of Henrico, Chairman 
Senator Elmo G. Cross, Jr., of Hanover 
Senator Edward M. Holland of Arlington 
Mr. Christopher W. Hutton of Hampton 
Delegate Clinton Miller of Woodstock 

Rev. George F. Ricketts, Sr. of Richmond 
Delegate Clifton A. Woodrum of Roanoke 

Senator Howard P. And'drson of Halifax was selected to serve as 
chairman of the Education Subcommittee. Members of the Drug Study 
Task Force who serve on the Education subcommittee are: 

Senator Howard P. Anderson of Halifax, Chairman 
Mr. Robert C. Bobb of Richmond 

Delegate V. Thomas Forehand, Jr., of Chesapeake 
Senator Elmon T. Gray of Sussex 

Delegate Raymond R. Guest, Jr., of Front Royal 
Delegate Thomas M. Jackson of Hillsville 

Chief Richard W. Presgrave of Harrisonburg 

DRUG TASK FORCE STEERING SUBCOMMITTEE: 

Senator Elmon T. Gray, Chairman 
Speaker A. L. Philpott, Chairman, Law Enforcement 

Delegate Robert B. Ball, Sr., Chairman, Corrections/Treatment 
Senator Howard P. Anderson, Chairman, Education 
Mr. H. Lane Kneedler, Attorney GeneralIs Office 

V. STUDY DESIGN 

Pursuant to SJR 144, the Secretary of Transportation and Public Safety, 
the Secretary of Human Resources and the Secretary of Education designated the 
Department of Criminal Justice Services, the Department of Mental Health, 
Mental Retardation and Substance Abuse Services, and the Department of 
Education, respectively, to provide staffing support for the Commission 
staff. Dean Jennings, Ken Batten, and Marla Coleman were designated as the 
primary contacts within the respective agencies for the study. 

During the month of September, each subcommittee held a unique meeting. 
During a closed meeting, the Law Enforcement Subcommittee received 
confidential information relating to law enforcement issues from across the 
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state. The Corrections/Treatment Subcommittee visited Hegira House, a 
therapeutic community in Roanoke, and heard from substance abuse treatment 
providers to community-based corrections and rehabili tatlon programs. The • 
Education Subcommittee attended a fifth grade DARE class at G. W. Carver 
Elementary School in Salem and heard from members of the local PTA. In all, 
each subqommittee held four public meetings in 1989 to gather information and 
develop findings, recommendations and activities for 1990. 

At its two public hearings and initial meeting, the 21-member Drug Study 
Task Force heard testimony and received reference materials from 
representatives of the law enforcement, treatment, corrections, education and 
citizan communities. The task force met for the final time in 1989 on 
December 19 to consider the proposed reports of the thre~ subcommittees. The 
task force approved the- subcommittee reports, and voted to publish the 
combined subcommittee reports and supporting documentation in an interim study 
report. On December 19, 1989, the Virginia State Crime Commission adopted the 
Drug Study Task Force report, approved it for publication and requested that 
the Governor and General Assembly adopt the findings, recommendations and 
activities therein. The Commission further recommended at its January 16, 
1990 meeting, that the requests for study reports by executive branch agencies 
be introduced to the General Assembly as language in the 1990 Appropriations 
Act. 

Drug Study Kickoff 

Education Subcommittee 
Law Enforcement Subcommittee 
Corrections/Treatment Sii.bca.runi ttee 

MEETINGS 

Full Task Force Public Hearing - Richmond 

Law Enforcement Subcommittee 
Education Subcommittee 
Corrections/Treatment Subcommittee 

Full 1;L!.sk Force Public Hearing - Roanoke 

Education Subcommittee 
Law Enforcement Subcommittee 
Corrections/Treatment Subcommittee 

Law Enforcement Subcommittee 
Education Subcommittee 
Corrections/Treatment Subcommittee 
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August 1, 1989 

August 15, 1989 
August 25. 1989 
August 29, 1989 

September 19, 1989 

September 20, 1989 
September 29, 1989 
September 29, 1989 

September 29, 1989 

October 17, 1989 
October 17, 1989 
October 18, 1989 

November 14, 1989 
November 15, 1989 
November 15, 1989 

• 
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• 
Law Enforcement Subcommittee December 19, 1989 

Full Drug Task Force December 19, 1989 

See Appendix B for the proposed schedule for 1990. 

VI. INFORMATION FROM PUBLIC HEARINGS AND MEETINGS 

During the course of its work, the Drug Study Task Force has received 
information about the extent of the drug problem in Virginia from concerned 
citizens as well as members of the law enforcement, corrections and education 
communities. Not only are the metropolitan areas affected, but now rural 
areas are suffering from the negative effects of drugs and drug-related 
crime. Out-of-state drug dealers are increasingly being discovered and 
arrested in Virginia. Many of them use the profits from their drug deals to 
purchase weapons from Virginia retailers. Additionally, the drug-abusing 
population is changing significantly. Drug users are younger, al(ld a greater 
percentage than ever before are female. Furthermore, many are polydrug users 
and dealers. Some elementary school children now are using drugs. Children 
from dysfunctional families such as those whose parents abuse drugs frequently 
become drug users at an early age. The state Departments of Education, Mental 
Health, Mental Retardation and Substance Abuse Services, Criminal Justice 
Services, Youth Services and Social Services need support from the General 
Assembly for joint initiatives to address problems that cross bur£laucratic 
boundaries, such as criminal behavior and problems of addiction. 

~ Law Enforcement tssues 

• 

Three major needs in the area of law enforcement were pr~sented at the 
initial meeting of the Drug Task Force. First, the Virgini;:l State Police 
expressed a need for a centralized reporting network that prot:i2~s abusers. 
Secondly, the U. S. Marshal's Service is in need of support for its crucial 
role in combatting drug trafficking. Similarly, the international ag,ency of 
INTERPOL needs support to develop a subdivis,ion to evaluate and dis~eminate 

information about international drug-related crimes. The Maricopa County 
Plan, the Miami Coalition and the Oregon Regional Drug Initiative are three 
noteworthy programs established in other states to address the dr~g problem. 

Suggestions offered regarding the punishment of drug-related offenders 
include stiffer fines and sentences for both users and dealers; mandatory 
sentences for selling drugs to a minor; uniform sentencing; death penalty for 
drug kingpins; establishment of a shock incarceration program for youthful 
offenders and drug users; mandatory revocation of driver's license if an 
offender is found to be in illegal possession of any drug while driving; and 
stricter paraphernalia laws • 
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A Virginia constitutional amendment is needed to direct all profits from 
the seizure of drug assets towards law enforcement efforts, particularly 
toward interdiction and local efforts, equipment and manpower. According to • 
testimony, additional funding is necessary to enhance resources for local law 
enforcement agencies. 

Juvenile concerns include the need to address the problems of gang turf 
wars, drug-related crime by juveniles and the use of minors in all facets of 
the drug trade. Prosecutorial concerns include the backlog of the state crime 
laboratories, the case overload experienced by the court system, and the need 
for multi-jurisdictional task forces in many regions of the state. 

Because of the direct. relationship between drugs and crime, especially in 
low-income housing projects, problems are surfacing such as non-leaseholders 
selling drugs out of public housing projects and juveniles being used as 
runners and lookouts. Several suggestions have been made to help alleviate 
these problems, including the cancellation of a lease upon arrest for a drug 
crime; employment of security guards in the projects; rewards for tips from 
informants; and enforcement of vagrancy and curfew laws. 

Other general la'llT enforcement concerns include money laundering, open air 
drug markets, crack houses, access to firearms, possession of weapons by 
minors, and the use of juveniles as drug mules. Furthermore, the Commonwealth 
needs a comprehensive law enforcement strategy, a grass roots approach to the 
pr.oblem of user accountability and a means for better surveillance of rural 
airports. 

Corrections/Treatment Issues 

The state is involved in several treatment programs. The role of the 
Department of Mental Health, Mental Retardation and Substance Abuse Services 
continues to be crucial in the prevention of drug abuse, the treatmertt of 
addictive behaviors, and the implementation of programs to assist families 
affected by substance abuse and mental health problems. 

Suggested corrections issues include random drug testing for all inmates, 
probationers and parolees; drug monitoring, treatment and rehabilitation of 
offenders; the problems caused by overcrowded conditions of correctional 
facilities; elimination of the waiting perioil for parolees and probationers 
seeking treatment; and the special treatment needs of offenders. 

Treatment concerns include mandatory rehabilitation; school-based 
personnel for substanc.::;. abuse counseling; integration of peer-led counseling 
groups and treatment; correlation between high risk youth and substance abuse; 
funding for emergency program planning for agencies with successful records; 
and problems related to alcohol on university campuses. Most treatment 
programs now are operating at or above capacity and need resources to expand 
staff in substance abuse. programs and in the Community Services Board system • 
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Education and Prevention 

One of the most important issues surrounding the drug problem is the need 
to promote change in society's permissive attitude towards drug use. It is 
possible that this goal can be achieved through educational means. In 
Virginia, the DARE program is a major contributing factor to the incorporation 
of drug education programs in the school systems. The program needs to be 
expanded to successfully reach every school in Virginia; however, some 
divisions are not able to implement the DARE program due to a lack of manpower 
and/or funds. Forty-eight DARE positions are needed statewide, and additional 
local funding is needed to alleviate the problem. 

The drug problems in public housing projects extend to the education 
system because children are being influenced by parents who use drugs. 
Applications to live in public housing should be prioritized to accept first 
those applicants with drug-free records. In addition, a list should be 
maintained of persons barred from residing in or visiting public housing 
property as the result of a drug offense. 

Drug education programs in general need more financial support. Direct 
funding could be used to create alternative programs to increase drug 
awareness, to provide motivation, education and training to welfare 
recipients, and to initiate peer-led programs to counsel on education and 
prevention. The role of education programs should be expanded to teach 
values, conflict resolution, mutual respect and the work ethic. 

The following individuals provided the information described above at the 
. Full Drug Task Force's initial meeting and public hearings (listed in order of 
appearance): 

Mr. Alan Albert 
Mr. William Alden 
Mr. John Twomey 
Mr. Richard Stiener 
Mr. Richard Harris 
Mr. Robert Berryman 
Mr. Wayne Thacker 
Ms. Jeanne Bentley 

August 1, 1989 Initial Meeting: 

Governor's Office 
Drug Enforcement Agency 
U.S. Marshals Service 
International Criminal Police Organization 
Department of Criminal Justice Services 
Virginia State Police 
Office of Substance Abuse Services 
Department of Education 
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September 19, 1989 Ricrunond Public Hearing: 

Senator Eddy Dalton 
Chief Larry Daniel 
Chief Richard Engels 
Lt. John.Karinshak 
Ms. Gloria Hall 
Mr. Arthur Johnson 
Dr. David Saunders 
Ms. Susan Grossman 
Sheriff C.W. Jackson 
Chief Larry Nowery 
Mr. Thompkins 
Major Chuck Bennet 
Ms. Anne Brackett 
Ms. Kay Sears 
Mr. Hy1an Carter 
Mr. Bill Luchie 
Mr. Arthur Whitener 
Mr. Tom McGrath 

County of Henrico 
Town of Front Royal Police 
Henrico County Police 
Arlington County Police 
Virginia PTA 
Richmond City Schools 
VCU School of Social Work 
UVA Substance Abuse Project 
Westmoreland County Sheriff's Office 
City of Petersburg Police 
Petersburg Housing Authority 
City of Richmond Police 
Alexandria Probation and Parole 
Henrico County School Board 
Richmond City Mental Health 
Center for Creative Development 
Portsmouth Housing Authority 
Mothers Against Drunk Drivers 

September 29, 1989 Roanoke Public Hearing 

Judge Philip Trompeter 
Deputy Martha Spencer 
Commander Rick Pillar 
Ms. Lois Hinkle 
Mr. John Jones 
Sheriff C.H. Wells 
Sheriff R.D. Carrico 
Deputy Randy Mosby 
Sheriff M.E. Honaker 
Mr. Jim Snyder 
Ms. Margo Kiley 
Mr. Herbert McBride 
Chief Fred Russell 
Mr. Robert Whythal 
Chief Harry Haskins 
Ms. Janet McKinney 
Mr. Mark Cowell 
Mr. Ned Snead 
Ms. B.J. Patsell 
Mr. Shaheed Omar 
Ms. Lynn .Atkins 
Ms. Roseanna Anderson 

23rd Judicial District 
Montgomery County Sheriff's Office 
City of Lynchburg Police 
Montgomery County Schools 
Virginia State Sheriffs' Association 
Bedford County Sheriff's Office 
Carroll County Sheriff's Office 
Carroll County Sheriff's Office 
City of 3ristol Sheriff's Office 
City of Harrisonburg Schools 
Roanoke Valley Substance Abuse Services 
Roanoke Housing Authority 
City of Bedford Police 
City of Pulaski Schools 
City of Salem Police 
Substance Abuse Treatment Facility 
Mt. Regis 
Central Virginia Community Services 
City of Roanoke Schools 
Citizen 
Virginia Cares 
Roanoke Valley Virginia Cares 
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VII. OVERVIEW 

BACKGROUND 

Drug trafficking, abuse and related crime result in economic costs to the 
Commonwealth of Virginia of more than four billion dollars each year. More 
than one-third of all arrests in Virginia in 1987 were related to substance 
abuse, and the Department of Corrections estimates that 60 to 80 percent of 
the prison population has a history of substance abuse. Drug abuse and 
related crime have become issues that affect the whole of society, and more 
comprehensive coordinated strategies for enforcement, consumption reduction 
and rehabilitation now are required. 

The drug problem is growing in the Commonwealth. That is no surprise 
either to public officials or to the public at large. Unfortunately, while 
growth has been at a steady rate, recently we have seen a large burst in 
illegal drug activity in some of our communities. 

During 1988, the Virginia State Crime Commission conducted a thorough 
study of drug crime-relate( asset seizure and forfeiture. Several significant 
legislative measures were enacted as a result of the Commission's work. These 
included re-writing of the state's forfeiture law, enhancing of procedures for 
rece~v~ng federal returned assets, and most importantly Senate Joint 
Resolution 36, which calls for a referendum to change the Constitution of 
Virginia to allow drug-related seized assets to be diverted solely to law 
enforcement purposes. Currently, Virginia law requires these resources to be 
deposited in the state's literary fund. 

During the course of the 1988 study, members of tho General Assembly and 
the Virginia State Crime Commission, as a legislative-based Commission, heard 
increasing outcry from citizens and law-enforcement officials across the 
Commonwealth for a comp,rehensive state level strategy and plan of attack in 
terms of enforcement efforts, consumption reduction efforts and rehabilitation 
efforts. 

The state has been busy cooperating with local police in investigative and 
enforcement activities. The General Assembly has authorized the creation of 
new positions for drug law enforcement within the Department of State Police. 
The General Assembly also has toughened the anti-drug criminal laws. 

The Virginia Supreme Court has observed in its continuing study of 
sentencing patterns that 6 within the past two years, judges have been 
lengthening sentences for drug dealing. The result is and will be a strain on 
our Department of Corrections, even after completion of two new major 
facilities within the next two years, and the addition of 800 beds funded in 
1989 for the field units. 
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It also is apparent to most that law enforcement alone cannot manage this 
problem. Drug Abuse Resis~ance Education (DARE) is a program of law 
enforcement invol vement in the education of our young people that has been • 
recognized professionally for its potential impact in assisting our young 
people to resist tho temptations of a drug-abusing lifestyle. The Department 
of Mental Health, Mental Retardation and Substance Abuse Services has directed 
major new anti-drug funding through its local Community Services Boards. 

All these efforts take resources, people and time. But we are aware more 
than ever before that it will take a major cooperative effort to manage this 
problem and make us safe on our streets and in our homes. 

We also are keenly aware that the solutions to the drug problem are not 
simple or easily found. It is for this reason, and in responding to many 
concerns voiced to the legislature and to the Crime Commission by the public 
and law enforcement officals across Virginia, that Senate Joint Resolution 
144, whose Chief Patron was Senator Elmon T. Gray, Crime Commission chairman, 
was introduced in the 1989 Session of the GeIleral Assembly. Senate Joint 
Resolution 144 was adopted by the General Assembly and directs the Crime 
Commission to undertake a major two-year task force study of drug trafficking, 
abuse and related crime. The Commission will seek to develop a comprehensive 
strategy and plan Of attack at the state level to combat more effectively the 
drug problem in Virginia. This will include coordinating our efforts with all 
state, local and federal authorities and agencies. The Crime Commission will 
focus on enforcement, consumption reduction and correctional-rehabilitative 
issues. 

The task force consists of all thirteen members of the Crime Commis~ion, 
two additional members of the Senate, two additional members of the HOUSl~ of • 
Delegates, and four citizen members appointed by the Crime Commission. The 
tyenty-one member task force has been divided into three subcommittees of 
seven members each. One subcommittee is focusing on enforcement efforts; the 
second SUbcommittee is focusing on corrections and treatment efforts; the 
third subcommittee is focusing on education and consumption reduction 
efforts. In addition, the cl1airman of the Crime Commission has named a 
steerin<;J committee of approximately five members from the task force. The 
three subcommittees reported recommendations to the full task force on 
December 19, 1989. The full task force then reported to the Commission, which 
conveys formal interim recommendations to the Governor and the 1990 General 
Assembly. A final report will be made to the Governor and the 1991 General 
Assembly. 

Senator Howard P. AnderSon and Delegate Robert B. Ball, Sr. # both Crime 
Commission members, successfully introduced amendments to t~le J:udget in their 
respective Houses to provide $22,825 in FY89-90 i» general funds to enable the 
Crime Commission to undertake this major initiative. Additio~ally, a federal 
grant of $93,793 for FY89-90 has been approved and a like amount the second 
year is anticipated. Thus # a total amount of $116,618 for the first year is 
required to initiate this study_ The total study budget for the second year, 
FY90-91, is projected to be of a similar amount. 
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Objectives of the drug study: 

1. Examine current drug-related efforts in law enforcement, consumption 
reduction and corrections/rehabilitation. 

2. Examine the structure within which these efforts are carried out, and 
the resources allocated to support them. 

3. 

4. 

Assess the effectiveness of the 
adequacy of the current structure 
resources available to support them. 

state's anti-drug 
for implementing 

efforts, 
them and 

Develop legislative, budgetary and programmatic proposals 
strengthening and improving the state's anti-drug efforts. 

LAW ENFORCEMENT 

the 
the 

for 

Drug trafficking is a sophisticated business in which accountants keep 
meticulous records and cash-flow problems are solved by the purchase of 
legitimate businesses, including small-town banks and urban shopping centers. 
At present the drug trade is better finan1!ed, better equipp~d and, in many 
instances, better coordinated than narcotics law enforcement efforts. In 
addition, successful law enforcement efforts to control drug trafficking and 
related crime naturally result in increased arrests; however, jails and 
prisons operating at full capacity cannot accommodate the growing inmate 
population. 

Additional equipment, training and personnel are needed if law enforcement 
agencies are to strengthen efforts against drug trafficking and related 
crime. With each day the drug trade becomes more experienced and widespread. 
In aU. S. Department of Justice report presented in the fall of 1989 to 
President Bush, federal officials observed what they called the "gradual 
maturing of the drug trade," and the increasingly international flavor of the 
drug trade, even in rural localities. That international flavor already is 
apparent in Virginia, where drug gangs from the Caribbean attempt to uti1iz~ 
Interstate 95 to traffic narcotics between Miami and New York City and to 
points in-between. Wars between drug gangs are the cause of an increasing 
number of violent drug-related deaths, many of which involve teenagers. 

The number of juveniles involved in drug crimes and drug-related crimes is 
growing at an alarming rate. Law enforcement statistics parallel the growth 
in the number of juvenile killers with the number of juveniles involved in the 
drug trade. Juvenile justice specialists attribute the drug trade and easy 
access to handguns with compounding the problems of young people who grow up 
in an atmosphere of violence at home and in the communities. 

Virginia law enforcement agencies have been able to supplement their 
narcotics enforcement budgets as a result of the seized assets program. The 
aduitional funds allow officers and agencies to buy drugs, pay informants and 
purchase sophisticated equipment that the agencies otherwise would not have 
been able to afford. 
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However, on October 1, 1989, Virginia's law enforcement agencies became 
ineligible to participate in the federal equity sharing process to receive • 
money from drug dealers' forfeited assets. At the request of the Virginia 
state Crime Commission, Senator John W. Warner and Congressman Rick Boucher 
successfully introduced several pieces of legislation in the U. S. Senate and 
House of Representatives to permit law enforcement agencies to continue 
benefitting from the federal adoptive forfeiture and equity sharing system. 
Thi~ system allows federal agencies to return to local and state law 
enforcement agencies up to 90 percent of the proceeds gained from the sale of 
drug dealers' forfeited property. President Bush has signed into law measures 
introduced by Warner and Boucher. The Boucher bill guaranteed continued use 
of the federal system for an additional two years, which is the time period 
needed for Virginia to change its constitution and be eligible for continued 
participation in equity sharing. In further action, the Armed Forces 
Appropriations bill, amended by Senator Warner, was signed November 29, 1989 
at the White House. The Warner amendment provides for a total repeal of the 
current restrictive prohibition on equity sharing. 

The best efforts of state and local law enforcement agencies to combat 
drug trafficking and drug-related crime are destined to fail without adequate 
funding, training and personnel. Coordination and interagency planning among 
law enforcement agencies of drug investigations is the exception rather than 
the rule of practi,ce. The focus of drug law enforcement efforts shifts 
frequently, as law enforcement strategies focus first on traffickers and 
kingpins, then on small-time dealers and abusers. Finally, successful drug 
law enforcement efforts have resulted in crowded jails and prisons, which 
present an additional set of problems for the Commonwealth. 

The drug problem is immense. To battle it successfully requires a ~ 
coordinated, comprehensive enforcement strategy, supported with sufficient 
funding and trained personnel. The drug problem cannot be solved as long as 
it grows at a faster rate than the law enforcement efforts designed to 
eradicate the probler,t. 

CORRECTIONS AND TREATMENT 

While the number of casual users of illegal drugs is dropping, the number 
of crack addicts is increasing dramatically, according to a report by the U.S. 
Department of Health and Human Services. T!ilese results support what 
specialists already suspected: that cocaine is an extr:emcly addictive drug, 
and that crack in particular can entrap its victims after just one usage. 
Among this group of crack addicts is a growing number of teenagers and young 
adults. 

Crack addiction does not pose just a health problem; it has become a 
public safety problem. Addicts can become paranoid, which can lead to violent 
crim~na1 behavior. Statistics indicate that crack addicts are responsible for 
most of the drug-related violence in urban centers. The National Institute of 
Justice reports that a large majority of persons arrested for felony offenses 
qther than sale or possession of drugs test positive for at least one of ten, 
illegal drugs. Female arrestees now test positive for drug use at about the 
same rate as male arrestees. 
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Arrests and convictions for drug crimes have increased to record levels; 
however~ drug abuse and drug-related crime continues on the rise. Law 
enforcement alone cannot win the drug war. Prevention, intervention and 
treatment must be utilized more efficiE!lltly to help solve the drug crisis. 
The most recent National Institute of Justice survey reports that only about 
25 percent of persons arrested for using drugs indicated a need for substance 
abuse treatment. This suggests an increased need for improved supervision, 
monitoring or court-mandated requirements for arrestees to be treated and 
rehabilitated. 

Approximately 50,000 cocaine users nationwide will try to kick the habit 
this year. The battle is fierce, especially for crack addicts who find the 
addiction particularly difficult to shake. However, treatment programs are 
overburdened, and private centers charging $15,000 or more a month are full. 
Public and non-profit treatment centers are even more crowded, and many 
addicts must wait months for available treatment. The Federal Office for 
Substance Abuse Prevention reports that many treatment centers for the poor 
cannot provide the level, type or length of treatment best indicated for an 
abuser's needs. As a result, many programs offer substance abuse treatment 
that fails to meet the needs of the client. Studies indicate that treatment 
for cocaine addiction is difficult to administer successfully. Many hard-core 
addicts will be in treatment for the rest of their lives. Addicts report that 
it is easier to quit using drugs initially than it is to remain drug-free; 
thus the need for long-term treatment, supervision and evaluation. Treatment 
providers report that, while it is difficult to profile the typical abuser, 
the average patient is getting younger and becoming addicted in a shorter 
period of time • 

Abuse and addiction are reaching epidemic proportions. The National 
Cocaine Hotline estimates that 5,000 people are introduced to some form of 
cocaine every day. The broad economic effects are overwhelming: a U.S. 
Congressional report estimates that, in 1988, drug abuse cost Americans more 
than $100 billion in drug purchases, treatment costs and lost employee 
productivity. 

The best way to combat drug abuse is to prevent drug abuse, and an 
effective means is identification of high risk personaliti~s. Scientists are 
attempting to determine whether a personality trait or a chemical 
predisposition primarily contributes to an addictive character, or whether 
upbringing and environment are controlling factors. For prevention and 
intervention to be effective, service providers must be better able to 
identify a particular substance abuser's needs and structure an effective 
rehabilitation and treatment program. 

Substance abuse goes hand-in-hand with criminal activity, and the result 
has been an increasing number of inmates in correctional facilities with 
alcohol and drug dependencies. Incoming inmates must be assessed to determine 
the nature and degree of their chemical dependencies in order for correctional 
treatment programs to be successful. In addition, parolees .who have been 
treated for substance abuse in jailor prison usually need aftercare programs 
and monitoring upon release to ensure against criminal recidivism and 
substance abuse relapse • 
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The overcrowded conditions of Virginia's jails and prisons have been well 
documented, but any solutions must take into consideration the 60 to 80 • 
percent of the inmate population that has a substance abuse history, As 
programs are proposed that would increase probation and parole populations to 
answer prison and jail overcrowding problems, an effort must be made to ensure 
that these high-risk populations receive appropriate substance abuse 
treatment. Criminal recidivism rates among probation and parole populations 
may be affected by whether an inmate has received proper treatment for a 
chemical dependency. 

A significant proportion of the criminal justice population has a drug or 
alcohol problem, In many instances, and especially with cocaine or crack 
addictions, the effects of and need for drugs are key factors in the criminal 
activity that leads to incarceration. Effective and efficient treatment 
programs are of vital importance in our correctional facilities. Likewise, 
recidivism rates among substance abusers indicate the critical need for 
ongoing treatment and close supervision of parolees in aftercare programs. 
Treatment programs are now insufficient in number, with many of them operating 
above capacity. T,o properly assess and treat a substance abuser, programs 
must operate at a manageable capacity, and with adequate resources to assess 
substance abusers. Proper substance abuse treatment for our criminal 
population is a key factor in prevention and intervention efforts in 
Virginla's war agaillst drug abuse and related crime. 

EDUCATION 

The focus of drug education programs has been on risk prevention through 
age-appropriate education, both in the schools and in the communities. 
Successful educatic)nal effort,s must involve all segments of society, 
particularly educat:ors, the medical community, law enforcement agencies, 
business and community leaders and private individuals. The problems of drug 
trafficking and abuse are tied directly to the growth of violence and crime in 
the schools and in the communities. 

The number of at-risk youth is growing, and the population becomes younger 
every year. More than one-half of America's teenagers will use drugs at least 
once before they finish high school, according to the most recent national 
survey of high school seniors by the University of Michigan's Institute for 
Social Research. Drug abuse now tops the list as the number one discipline 
problem in America' IS schools, based on a study by the National School Safety 
Center. However, research indicates that less than one-half, about 48 
percent, of the nation I s high school seniors see great risk in experimenting 
with cocaine. 

The abusers are getting younger: the Nat.tonal Institute on Drug Abuse 
reported in a 1985 survey that approximately 5.1 million (23.7 percent) of the 
nation I s young people, ages 12-17, have used marijuana at some time during 
their lives. A study by the National Council on Alcohol and Drug Abuse 
reveals that the av,erage age for a boy to begin experimenting with drugs is 
11; the average age for girls is 13. 
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Not only is substance abuse the major problem presently facing our youth, 
drugs now ,are the number one contributing factor to crime. The April 1983 
issue of AlQohol and Drug Report cites several studies that demonstrate a 
"relationship between adolescent alcohol and drug use and juvenile delinquency 
ranging from 84 to 90 percent. II Further research ties drug abuse to growing 
school dropout rates. The National School Safety Center reports a direct 
relationship between the numbers of suspended or expelled students and 
dropouts and the incidence of daytime burglaries. 

The Drug-Free Schools and Communities Act was signed into law by President 
Reagan in October, 1986. The Act has been funded for the 1989 fiscal year as 
Title V of the Elementary and Secondary Education Act of 1965. Under the 
guidelines of the federal act, the Virginia Departl'ilent of Education Youth Risk 
Prevention Project oversees the funding and development of youth substance 
abuse prevention programs in the local education agencies. A variety of risk 
prevention programs have been implemented in the schools, including the Drug 
Abuse Resistance Education prog~am, known a~ DARE. 

For drug awareness education to be successful, it must be implemented not 
only in the schools but in the communities. The Governor's Council on Alcohol 
and Drug Abuse Problems coordinates the Commonwealth's public and private 
efforts to control alcohol and drug abuse by reviewing p~oposals and providing 
grant funds for community drug prevention programs. The Virginia Commonwealth 
Alliance for Drug Rehabilitation and Education, known as CADRE, was created by 
the Attorney General after the CADRE program first was announced at the White 
House Conference on Drugs in 1988. Virginia CADRE provides coordination of 
state efforts to promote drug-free youth programs. At least 15 states, 
including Virginia, now utilize the CADRE media campaign to educate the public 
about dru~ abuse. 

As schools are 
abuse and related 
communities. Youth 
abuse prevention and 

CONCLUSION 

a reflection of our society, so are the problems 
crime and violence in the schools mirrored 
education and communi ty education are the keys 
crime prevention. 

of drug 
in our 
to drug 

Virginia already has launched a number of successful efforts aimed at 
combatting drug abuse, drug trafficking and drug-related crime. Law 
enforcement, treatment and education programs are in place at the state and 
local levels in a variety of stages of development. Some jurisdictions have 
well-funded, highly-coordinated drug Jaw enforcement efforts. Other 
jurisdictions are struggling to supply the trained manpower needed to deal 
with the fast-moving, violent drug trade. High-quality drug treatment 
programs can make a positive impact on drug offenders, but the availability of 
such programs is limited in some areas of the state. A few counties and 
cities are blessed with sophisticated drug awareness education programs in the 
schools and communities that reach children at several grade levels. In sharp 
contrast are the jurisdictions still attempting to start DARE education 
programs in fifth grade classrooms • 
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What is needed most in Virginia is a strategy for comprehensive 
coordination of the Commonwealth's efforts to win the war on drugs. Drug 
awareneS$ education programs are enhanced by the participation of law ~ 
enforcement agencies. Substance abuse treatment providers in the communities 
can plan more ef.ficiently for the provision of services to drug offenders when 
there is coordination with the courts and correctional facilities. Effective 
community education efforts should complement programs offered in the 
schools. Law enforcement agencies can work with the schools and communities 
to identify drug problems in their areas and plan successful enforcement 
strategies. 

The primary goals of the Drug Study Task Force are to identify and study 
ways to improve coordination of Virginia I s efforts, and to developl.ltrategies 
to better enable law enforcement agencies, educators, treatment providers and 
the criminal justice system to work together efficiently and effectively in 
combatting drug abuse, drug trafficking and drug-related crime. 

VIII. FINDINGS AND RECOMMENDAT~QNS 

This section is divid~d into findings, recommendations, and activities for 
each of the three subcommittees. The full task force met on December 19, 1989 
and considered each finding, recommendation ana activity proposed by the three 
subcommi ttees. Presented below are those items from each subcommittee as 
approved by the full task force. For the purposes of this report, a finding 
is a general, widely-accepted statement of fact. A recommendation describes a 
particular problem or situation and suggests a possible solution or remedy, 
and an activity further expl~ins the specific course of action to be taken. 

LAW ENFORCEMENT SUBCOMMITTEE 
House Speaker A. L. Philpott, Chairman 

Comments from the Subcommittee Chairman 

The members of the Law Enforcement subcommittee met four times this year, 
including a closed meeting with a number of law enforcement officials. I 
would like to thank my fellow subcommittee members for their hard work. They 
are: 

Col. J. C. Herbert Bryant, Jr. 
Sheriff W. M. Faulconer 

The Honorable Robert F. Horan, Jr. 
Senator Johnny S. Joannou 

Mr. H. Lane Kneedler 
Delegate Warren G. Stambaugh 
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Drug trafficking and drug-related crime have become the most difficult 
problems facing Virginia law enforcement ag~ncies. The drug trade is well 
equipped with arsenals of sophisticated weapons, communications equipment and 
vehicles. In addition, drug gangs employ young children as lookouts and mules 
to protect and serve the trafficking activities of the organization. The drug 
trade is highly mobile and can become established in neighborhoods practically 
overnight. Selling drugs is easy, fast work that offers tremendous financial 
benefits to the dealers. But the cost to Virginia exceeds $4 billion each 
year, and the price paid in humim suffering and lives brought on by the 
violence il'lherent in the drug trade is immeasureable. 

The law enforcement subcommittee is considering ways to enhance law 
enforcement and related efforts in order to curb drug trafficking and 
drug-related crime. Over the course of our meetings and public hearings since 
August, the members of this subcommittee have heard increasinm that law 
enforcement needs help to deal with drug crime. Special training, better 
equipment, more personnel and improved access to investigative information 
have been suggested to us repeatedly as urgent needs of law enforcement 
agencies. 

The most successful drug law enforcement efforts involve community 
participation. Successful community involvement programs require dedicated 
manhours from law enforcement agencies and community leaders, and should be 
encouraged and supported. In many areas, multijurisdictional efforts that 
allow adjacent cities and counties to work together to investigate and arrest 
drug offenders have had a major impact on the drug trade. 

Law enforcement officials are emphasizing the need for a coordinated and 
comprehensive statewide strategy for combatting the drug trade. Police and 
sheriffs want better access to investigative information and specialized 
equipment, and improved working relationships among local, state and federal 
enforcement agencies. Virginia already has some of the toughest drug laws in 
the country; however, there may be rot,::n to improve those laws constructively 
to support law enforcement. We hope the fi~dings, recommendations and 
activities proposed by the Law Enforcement subcommittee represent steps 
towards improved drug law enforcement and prosecution, and better coordinated 
efforts on a statewide basis. 

Findings and Recommendations - Law Enforcement 

FINDING I 

The continuation and encouragement of multi-jurisdictional cooperation to 
investigate and arrest suspected drug offenders is an essential step in 
combatting drug abuse and trafficking and drug-related crime. 

RECOMMENDATIONS AND ACTIVITIES 

• Establishment of Support Committee. A state-level support committee 
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should be established to provide a vehicle for the voluntary exchange of 
information and to lend technical support to the multi-jurisdictional task 
forces. The membership should consist of the chairpersons, or their ~ 
designees, and representatives from each of the multijurisdictional 
cooperative efforts. 

Activity 1: The Bureau of Criminal Investigations of the Virginia 
State Police should develop a strategy for organJ.zJ.ng ·'and 
facilitating such a support committee. The planning unit should 
present findings and recommendations on a proposed strategy to the 
Law Enforcement Subcommittee by May 1, 1990. 

• Encouragement of Multi-Jurisdictional Cooperation. Multi-jurisdictional 
cooperation shot',ld be encouraged where appropriate statewide to enhance 
investigation and prosecution of drug law violations and drug-related 
crimes. 

• 

Activity 2: The Commission staff will monitor multi-jurisdictional 
efforts and work with the Department of Criminal Justice Services 
(DCJS) and Virginia State Police to continue evaluation 'Of federal 
funding resources, and present findings and recommendations to the 
Law Enforcement Subcommittee by June 1, 1990. 

Appointment. of Multi-Jurisdictional Grand Juries and Special Drug 
Prosecutors. The appointment of multi-jurisdictional grand juries to 
issue indictments for drug law violations should be encouraged where 
appropriate. The number of special drug prosecutors should be increased 
and made available where needed in the Commonwealth. 

Activity 3: The Commission staff and DCJS will monitor and t:t"aluate 
the availability of federal grant funds, and present findings and 
recommendations to the Law Enforcement Subcommittee by May 1, 1990. 

FINDING II 

Adequate training, equipment and manpower for law enforcement are 
essential to enhance drug intervention efforts. 

RECOMMENDATIONS AND ACTIVITIES 

• Enhanced Training of Law EnforceMent Personnel. Law enforcement officers 
and deputies should be provided enhanced training in dI'Ug identification 
and drug law enforcement through basic and in-service and specialized 
training. 

Activity 4: The Department of Criminal Justice Services (DCJS), with 
the assistance of the Virginia State Police~ should increase the 
emphasis or.:. drug identification and drug law enforcement in basic, 
performance-based law enforcement training, specialized training and 
biennial in-service training. 
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• Undercover Operations Training. A state-level law enforcement training 
program in undercover operations should be developed • 

Activity 5: The Virginia State Police and DCJS, with. the assistance 
of the Virginia Forensics Science Academy, should develop a program 
model for drug law enforcement training in undercover operations and 
present findings and recommendations to the Law Enforcement 
Subcommittee by June 1, 1990. 

• Resources for Law EnEorce'11ltent Equipment. Additional resources should be 
made available to localities for law enforcement equipment when 
appropriate to support drug law enforcement efforts. 

• 

Activity 6: The Commission staff will survey local law enforcement 
agencies for manpower, funding and equipment resource information to 
assess needs, and present findings and recommendations to the Law 
Enforcement Subcommittee by May 1, 1990. Additionally, the survey 
should seek to identify resources that are available for sharing 
among localities. The Crime Commission will study the feasibility of 
publishing a resource-sharing directory for law enforcement 
officials. 

Activity 7: Recommend a budget amendment to appropriate $440,000 in 
FY 91 for the Virginia State Police to purchase and maintain eight 
surveillance vans for use primarily by local law enforcement 
agencies. The vans would be assigned to Virgi~ia State Police 
headquarters and to the seven divisional headquarters and loaned to 
local law enforcement agencies for drug law enforcement on a 
first-come, first-served basis. 

Need for Sufficient Deputies. The number of law enforcement sheriff's 
deputies in localities needs to be sufficient to provide effective drug 
law enforcement. 

Activity 8: Support the request of the Virginia Compensation Board to 
the Governor that the formula for determining the number of law 
enforcement sheriff's deputies be based on a ratio of 1 deputy per 
1,500 population. 

• Training for Subsidized Housing Personnel. Managers and directors of 
public and subsidized housing projects need to be provided with training 
about the proper response to substance abuse·-related problems in housing 
communities. 

Activity 9: The Crime Prevention Resource Center of DCJS should work 
with the Virginia Authority of Housing and Community Development 
Officials to study the development and implementation of training 
programs for housing project directors and managers, and present 
findings and recommendations to the Law Enforcement ·Subcommittee by 
June 1, 1990. 
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FINDING III 

Access by law enforcement agencies to drug investigation information is • 
essential to effective drug law enforcement efforts. 

RECOMMENDATIONS AND ACTIVITIES 

• Intelligence/InEormation Sharing. Intelligence/information sharing all'lCi.Ilg 
law enforcement agencies should be enhanced. 

Activity 10: The Virginia State Police 6 Virginia Association of 
Ghiefs of Police, Virginia State Sheriffs' Association and the 
Department of Criminal Justice Services, in collaboration, should 
develop a proposal for enhanced intelligence 'sharing among state and 
local law enforcement agencies and present findings and 
recommendations to the Law Enforcement Subcommittee by June 1, 1990. 

• Centralized Reporting oE Drug-Related Health Data. Uniform reporting of 
drug-related health data to a central data bank should implemented to 
tdentify trends in drug abuse and drugs of choice. 

Activity 11: The Commission staff will work with the Virginia 
Department of Mental Health, Mental Retardation and Substance Abuse 
Services, Virginia Board of Medicine and the Virginia Hospital 
Association to develop a plan for anonymous statistical reporting of 
emergency room admissions of drug overdose patients to track trends 
in drug abuse and identify drugs of choice, and present findings and 
recommendations to the Law Enforcement Subcommittee by June 1, 1990. 

FINDING IV 

Certain state laws governing 
drug-related crime need to be 
enforcement and p~osecution. 

substance abuse, drug trafficking 
amended to better facilitate drug 

RECOMMENDATIONS AND ACTIVITIES 

and 
law 

• Asset Seizure and ForEeiture. The Commission will continue its efforts to 
ensure that assets seized from drug offenders can be forfeited and 
directed towards drug law enforcement. 

Activity 12: Recommend that the 1990 session of the General Assembly 
adopt Senate Joint Resolution 36 (1989), providing that assets seized 
from convicted drug offenders be earmarked for drug law enforcement 
efforts. Upon adoption by the 1990 General Assembly, the Commission 
will help to promote public awareness of the importance of passing a 
referendum in support of the resolution. 
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Activity 13: The Commission staff, the Virginia Bankers' Association 
and the Virginia State Police will ~tudy th~ problem of money 
laundering and recommend ways for law l,nforcement agencies to track 
and investigate suspected profiteering from illegal drug trade, and 
present findings and recommend~tions to the Law Enforcement 
Subcommittee by June I, 1990. 

Federal Kingpin Statute and Virginia Conspiracy Laws. The Commission 
should study the federal drug kingpin statute and assess the adequacy of 
Virginia conspiracy laws relating to drug offenses. 

Activity 14: The Commission s.~aff will study the effectiveness of the 
federal drug kingpin statute and present findings and recommendations 
to the Law Enforcement Subcommittee by May I, 1990. 

Activity 15: Introduce legislation in the 1990 General Assembly 
session to allow defendants in a drug conspiracy to be tried jointly, 
upon a showing by the Conunonwealth that such joinder would not be 
unfairly prejudi~ial to the accused parties. 

Activity 16: Introduce legislation in the 1990 General Assembly 
session to amend the Code of Virginia § 18.2-256 to disallow separate 
juries for defendants indicted and tried together in drug conspiracy 
cases. 

NOTE: There were dissenting positions on Activities 15 and 16 • 
Activities 15 and 16 are addressed in one bill to amend Code of 
Virginia § 18.2-256. 

Commission'S Role in Coeating Drugs. The Commission should propose 
changes in Virginia law to advance solutions to the drug problem, and 
should be a clearinghouse for drug trafficking and drug-related crime 
legislation for the Commonwealth and its agencies. 

Activity 17: The Commission staff will study and report to the Law 
Enforcement Subcommittee by May I, 1990 on the following issues: 

(a) Whether the criminal justice system could reduce crime 
effectively by identifying and controlling drug-using 
offenders. Staff should develop a pilot plan which integrates 
(i) the arrest of drug-using criminals for either drug or street 
crimes, (ii) the systematic identification of those with serious 
drug problems, (iii) diversion to alternative compulsory drug 
treatment with regular urine screening, and (iv) measurement of 
the effectiveness of the program in reducing crime • 
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(b) The degree and nature of gang violence in Virginia and 
approaches and tactics that could be implemented to destroy the 
capabilities of these criminal organizations. 

(c) The capability of the state forensic laboratories to analyze 
criminal evidence and distribute evidence reports to the 
criminal justice system in a timely manner. 

(d) Whether a judge, clerk or Commonwealth's Attorney should be 
granted subpoena duces tecum power und.er the Code of Virginia 
§ 19.2-277 for the purpose of expediting the gathering of 
physical and documentary evidence in drug investigations, with 
consideration given to uniform reciprocal agreements with other 
states. 

Activity 18: The Commission recommends that: 

(a) Law enforcement agencies, including local law enforcement 
agencies, develop and adopt strong drug policies that include 
screening and strict employment standards as an example of 
responsive leadership for other government agencies and the 
private sector. 

(b) The interagency substance abuse work group and its efforts 
to periodically update the Interagency Substance Abuse Plan be 
continued. 

• 

(c) The Department of Health Professions and the Virginia State • 
Police study the problem of diverted pharmaceuticals, especially 
those in Schedule II of the Drug Control Act, and present 
findings and recommendations to the Law Enforcement subcommittee 
by June 1, 1990. 

Activity 19: In addition to the legislation identified in Activities 
7, 15, and 16, the Commission will support or introduce: 

(a) Legislation to amend Code of Virginia § 18.2-248 to allow 
for revocation of a driver'S license upon conviction of an 
offense involving the use of a motor vehicle by the driver for 
the transportation, distribution or possession with intent to 
distribute drugs. 

NOTE: There were dissenting positions on Activity 19(a). 

(b) Section 18.2-255 of the Code establishes a penalty of 10-50 
years and up to $50,000 in fines for distributing certain drugs 
to minors. It is recommended that this section be amended to 
provide that any person over the age of 18 who uses or involves 
a minor in the illegal distribution of drugs be subject to the 
same penalty. 
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CORRECTIONS/TREATMENT SUBCOMMITTEE 
Delegate Robert B. Ball, Sr., Chairman 

Comments from the Subcommittee Chairman 

The members of the Corrections/Treatment subcommittee met four times this 
year, including a special visit to Hegira House, a therapeutic community for 
drug offenders in Roanoke. I would like to thank my fellow members of the 
subcommittee for their participation and support: 

Senator Elmo G. Cross, Jr. 
Senator Edward M. Holland 

The Honorable Christopher W. Hutton 
Delegate Clinton Miller 

Rev. George F. Ricketts, Sr. 
Delegate Clifton A. Woodrum 

Sixty to 80 percent of the inmate population has a histl.)ry of substance 
abuse. Statistics show that crack addicts are responsible for most of the 
drug-related violence in urban areas. Arrests and conv.i.ction.' for drug crimes 
have increased to record levels, but drug abuse and drug-related crime 
continue to rise. Law enforcement alone cannot win the drug war. Prevention, 
intervention and treatment must be used more efficiently to help solve the 
drug crisis. 

Effective and efficient treatment programs are of vital importance in our 
correctional facilities. Likewise, recidivism rates among substance abusers 
indicate the critical need for ongoing treatment and close supervision of 
parolees in aftercare programs. 

The Corrections/Treatment Subcommittee began its work by focusing on three 
major issues. First, we considered the problem of drug abuse and trafficking 
in correctional facilities. As a result, we are recommending that the 
Department of Corrections' drug dog detection program be expanded and that the 
drug testing of criminal justice system employees be studied. 

Secondly, we looked at substance abuse education and treatment programs in 
correctional facilities. Consequently, we are recommending that existing 
inmate education and treatment programs be assessed, improved. and formally 
instituted in correctional facilities. 

Next, we considered community-based prevention and intervention programs 
for adults and juveniles to reduce drug abuse and drug-related crime. As a 
result, we are recommending that community-based treatment, education and 
"aftercare" programs be assessed and expanded. We found that providing 
treatment at the jail level is important to catch drug users early and turn 
them around if possible. 

We believe proper substance abuse treatment for our criminal population is 
a key factor in prevention and intervention efforts in Virginia's war against 
drugs and drug-related crime • 
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Findings and Recommendations - Corrections/Treatment 

FINDING I 

The illegal use and distribution of drugs in correctional facilities 
should be monitored and controlled. 

RECOMMENDATIONS AND ACTIVITIES 

• Expansion of Drug Detection Dog ProgriDI. The drug dog program should be 
expanded to enhance drug detection capabilities in correctional facilities. 

Activity 1: Support funding, not to exceed $300,000, to Department of 
Corrections (DOC) for four full-time dog handlers and four additional 
drug detection dogs for the 1990-92 biennium. The program should be 
evaluated to make any necessary modifications or adjustments before 
the second fiscal year. 

Activity 2: The Virginia State Police and DOC should study the 
coordination of drug dog training to maximize the utilization of 
federal grant and state funds and present findings and 
recommendations to the Corrections/Treatment Subcommittee by June 1, 
1990. 

• Testing of Crimnal Justice Syste. E1Bployees. Drug testing of criminal 
justice system employees should be studied for possible implementation. 

• 

Activity 3: The Secretary of Administration should study the •. 
feasibility of drug testing of state employees in public 
safety-related positions and present findings and recommendations to 
the Corrections/Treatment Subcommittee by June 1, 1990. 

• Drug Testing of Offenders. Procedures and standards for drug screening 
and testing of offenders should be updated in response to the growing 
population of substance abusers in. the criminal justice system. 

Activity 4: DOC and the Virginia Parole Board should initiate and 
request funding for (1) random testing of inmates just prior to 
release on parole, (2) increased drug testing while on parole, and 
(3) increased placement in treatment programs when appropriate on 
parole. 

• In.ate Access to Drugs. Additional measures to detect and limit the 
transfer of drugs between inmates and visitors should be developed and 
implemented. 

Activity 5: DOC should study alternatives to tighten security 
concerning visitors and the distribution of pharmaceuticals to 
inmates and present findings and recommendations to the 
Corrections/Treatment Subcommittee by June 1, 1990. 
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Drug rreat~nt in Prisons. Appropriate treatment and support service 
space should be provided in prisons • 

Activity 6: Support the reconunendation of the Conunission on Prison 
and Jail Overcrowding that treatment and support service space be 
incorporated into prison space planning and construction. 

FINDING II 

Substance abuse education and treatment for incarcerated offenders is 
essential to reduce substance abuse relapse and criminal recidivism. 

RECOMMENDATIONS AND ACTIVITIES 

l'nsti tutionalization of Treatraent and Education Services. 
and education programs should be formally instituted 
facilities. 

I;lrug treatment 
in correctional 

Activity 7: Suppo~t the request of DOC to establish permanent 
treatment programs in correctional facilities based on existing pilot 
programs. 

Inmate ProgriJ1lJS to Enhance Emplo!t'l'ient Opportunities. Academic and 
vocational programs to provide self-~upporting employment skills should be 
upgraded and ~xpanded in correctional facilities • 

Activity 8: Support the reconunendation of the Commission on Prison 
and Jail Overcrowding for improvement of academic and skills 
development programs within correctional facilities. 

Activity 9: The Department of Correctional Education (DOCE) should 
review the improvement and coordination of academic and vocational 
training programs for offenders, and work wIth DOC in classifying 
offenders for placement in education, treatment and jobs skill 
training programs. DOCE and DOC should present findings and 
reconunendations to the Corrections/Treatment Subconunittee by June 1, 
1990. 

• Assessment of Inmate Education and Treatment, ProgriJ1lJS. Alongi tudinal 
tracking system should be created to assess the impact of substance abuse 
education and treatment programs on incarcerated offenders. 

Activity 10: DOC should develop such an evaluation method for 
continuing and improving its programs, and present findings and 
reconunendations to the Corrections/Treatment Subconunittee by June 1, 
1990 • 
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• Acquisition of Specialized Correctional Personnel. Substance abuse 
education and treatment specialists should be acquired to provide services 
in correctional facilities. 

Activity 11: DOC and the Department of Personnel and Training should 
evaluate and improve m1n1mum qualifications standards for case 
managers, substance abuse therapists and substance abuse clinical 
supervisors, and correctional officers. 

FINDING III 

Community-based prevention, intervention and treatment programs for the 
criminal justice population are essential to reduce drug abuse and 
drug-related crime. 

RECOMMENDATIONS AND ACTIVITIES 

• Coordination oE Pre-Discharge Planning. Pre-discharge planning 
coordination should be developed between DOC and public, non-profit and 
private substance abuse treatment providers for "aftercare" services to 
offenders. 

• 

Activity 12: The Virginia Parole Board, the Parole Release Unit, the 
Department of Mental Health, Mental Retardation and Substance Abuse 
Services (DMHMRSAS) and the Community Service Boards should develop a 
pre-discharge planning strategy to establish conditions of parole 
that reflect the offender's need for treatment services. Findings 
and recommendations should be presented to the Corrections/Treatment • 
Subcommittee by June 1, 1990. 

Activity 13: Support the DOC Division of Adult Community Corrections 
in its efforts to develop and administer a comprehensive substance 
abuse program for probationers and parolees. 

• Education/Treatment Services Eor Probationers and Parolees. The 
availability of substance abuse education and treatment services for 
offenders under probation and parole supervision should be ensured. 

Activity 14: DMHMRSAS and DOC should develop a formula for 
forecasting specific community-based program needs for the criminal 
justice population and present findings and recommendations to the 
Corrections/Treatment Subcommittee by June 1, 1990. 

• Survey and Evaluation oE Community-Based Progra:JIJS. Communi ty-based 
prevention, intervention and treatment programs for the criminal justice 
population should be surveyed and evaluated to identify gaps and 
inadequacies in services. 
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A.ctivity 15: DMHMRSAS should survey and evaluate program availability 
and present findings and recommendations to the Corrections/Treatment 
Subcommittee by June 1, 1990. 

Incentives for Hospital Participation in DAWN. Financial and other 
incentives to increase the number of hospitals participating in the Drug 
.~use Warning Network (DAWN) should be provided to facilitate treatment 
planning. 

Progra.- for Treatment Facilitation. Funding for participatioc in, or 
development of a program similar to the federal Drug Use Forecasting 
System (DUFS) should be considered to facilitate treatment planning. 

Activity 16: DOC and the Commission staff will study the DAWN and 
DUFS reporting systems and present findings and recommendations to 
the Corrections/Treatment Subcommittee by June 1, 1990. 

• Incentives to Enter Treatment Field. Incentives should be developed to 
encourage individuals to enter the substance abuse treatment field to 
increase the n~~er of treatment providers. 

• 

Activity 17: The Department of Personnel and Training should study 
ways to increase the availability of treatment providers and present 
findings and recommendations to the Corrections/Treatment 
Subcommittee by June 1, 1990. 

Conditions oE Release or Parole. Parolees should be required to secure 
employment and suitable housing and participate in substance abuse 
treatment and Gducation programs when appropriate as conditions of release 
on parole. 

Activity 18: The Commission staff will review the new parole 
condition.s to be released by the Virginia Parole Board in 1990, and 
present findings and recommendations to the Corrections/Treatment 
Subcommittee by May 1, 1990. 

• Staffing of Community Service Boards. The Community Service Boards should 
be staffed sufficiently to enable them to provide alcohol, drug abuse and 
mental health services in local and regional jails. 

Activity 19: DMHMRSAS should prioritize the allocation of any new 
federal grant funds to provide for substance abuse treatment services 
to the jails through the Community Services Boards. DMHMRSAS should. 
report on the progress of such efforts to the Corrections/Treatment 
Subcommittee by June 1, 1990 • 
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FINDING IV 

Prevention, intervention and treatment programs for juveniles in the • 
criminal justice system are essential to curb drug abuse, trafficking and 
drug-related crime among our youth. 

RECOMMENDAXIONS AND ACTIVITIES 

• Training for Juvenile Correctional Personnel. Training programs should be 
developed for court service units and learning center employees to assist 
in substance abuse identification and referral of youth to treatment and 
education services. 

• Progrlm. Development for Juvenile Offenders. DMHMRSAS and the Department 
of Youth Services should work cooperatively in the development of 
treatment and education programs for juvenile offenders. 

on its study 
learning 

Activity 20: DYS should report 
education programs in the 
Corrections/Treatment Subcommittee by June 
recommendations for improvement and enhancement. 

of treatment 
centers to 

1, 1990, 

and 
the 

with 

• Expansion or Co.munity-Based Prograas for Juveniles. Community-based 
treatment and education programs for juvenile offenders should be expanded 
to provide adequate residential and out-patient services. 

Activity 21: DYS and DMHMRSAS should survey available programs for • 
youth and present findings and recommendations to the 
Corrections/Treatment Subcommittee by June 1, 1990. 

• Screening, Testing and Assessaent of Juveniles. A program for uniform 
drug screening, testing and assessment of juveniles in the criminal 
justice system should be implemented. 

Activity 22: DYS and DMHMRSAS should develop a plan for implementing 
a drug screening program in the learning centers and present findings 
and recommendations to the Corrections/Treatment Subcommittee by June 
1, 1990. 

FINDING V 

A state-level interagency planning process for identifying short- and 
long-term goals is essential to efficiently and effectively provide 
substance abuse treatment to the criminal justice population. 

-34- • 



• 

• 

• 

• 

RECOMMENDATIONS AND ACTIVITIES 

Interagency Substance Abuse Plan. The 1989 Interagency Comprehensive 
Substance Abuse Plan should be supported and endorsed. 

Activity 23: The Commission endorses the Interagency Comprehensive 
Substance Abuse Plan. Commission staff will monitor the interagency 
planning effort to ensure that substance abuse services are available 
to the criminal justice population, and that a long-term process for 
monitl)ring and evaluating such programs is instituted. 

• Inmate Population Demand Survey. A demand survey should be conducted of 
the inmate population in jails, prisons and community programs to 
determine what is needed to provide adequate treatment and education to 
substance abusers in the criminal justice system. 

• 

Activity 24: A joint report on program availability in the jails, 
prisons and the communities shall be compiled by DCJS, DOC and 
DMHMRSAS and presented to the Corrections/Treatment Subcommittee by 
June 1, 1990. 

Development oE Planning Netwol.'1r.. A planning network should be developed 
to provide adequate prevention, intervention and treatment programs in the 
communities to service the criminal justice population. 

Activity 25: Tbe Commission staff will study the working relationsh~; 
between the court service units, probation and parole, Community 
Diversion Incentive, Community Service Boards and state mental 
facilities and present findings and recommendations to the 
Corrections/Treatment Subcommittee by May 1, 1990. 

EDUCATION SUBCOMMITTEE 
Senator Howard P. Anderson, Chairman 

Comments from the Subcommittee Chairman 

The members of the Education subcommittee have met four times over the 
past year, including a visit to a DARE class in Salem. I would like to thank 
my f~llow subcommittee members for their hard work: 

Mr. Robert C. Bobb 
Delegate V. Thomas Forehand, Jr. 

Senator Elmon T. Gray 
Delegate Raymond R. Guest, Jr. 

Delegate Thomas M. Jackson 
Chief Richard W. Presgrave 
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The drug trade has become so prevalent in our society that young children 
who used to sell lemonade at sidewalk stands now serve as lookouts for drug 
dealers. Children who saw police officers and teachers as role models now • 
look up to big brothers and sisters who buy fancy clothes and cars with drug 
money. The nwnber of dysfunctional families is increasing in these single 
parent f~ilies, low income families, families in which a parent or a sibling 
is drug or alcohol dependent. Dysfunctional families lead to dysfunctional 
children, who in turn become dysfunctional adults. Instead of becoming 
contributors to society, they become dependent orl government and drain the 
public coffers with their special needs. 

Not all of our social problems can be blamed on drugs. However, a 
significant nwnber of high school dropouts have drug problems or are involved 
in the drug trade. Look to where the drug trade operates, and you will find 
violent and fearful neighborhoods. Much of the increasing violence in our 
schools can be attributed in one way or another to drugs. Public housing 
projects have become prime operating centers for the drug trade, creating a 
dangerous atmosphere for the children who live there. 

The objective of tha Education Subcommittee is crime prevention through 
drug awareness education. Law enforcement alone cannot win the war on drugs, 
and corrections and treatment solutions deal with the drug problem after the 
fact. Our best efforts to curtail the trafficking of drugs may be to make 
drug use unpopular, and to do this, we must educate the children and the 
adults of this state. Drug abuse is a law enforcement problem and a health 
problem, but in many ways it also represents a failure to educate. Many young 
people have misconceptions abo!.1t the dangers of drugs, and are unaware of how 
severely drug abuse can damage their health. Some parents are apathetic and 
even tolerant of dl"ug abuse, and many do not recognize the symptoms of drug • 
abuse in their children, their spouses or in themselves. To raise a 
generation free of the debilitating effects of drug abuse, we have to do more 
than just teach our children to say "no." They need to understand why they're 
saying "no." 

The firldings, recommendations and proposed activities of 
Subcommittee are designed to broaden and enhance Virginia's 
efforts to reach as many children and adults as possible. 
efforts are best spent in crime prevention and drug awareness. 
our best plan of attack. 

Fi~dings and Recommendations - Education 

the Education 
drug education 
Our proactive 

Education is 

Substance abuse prevention and education have been and will continue to be 
one of the Commonwealth's top priorities. Governor Wilder has designated 
substance abuse as a major priority. The Governor's Council on Alcohol and 
Drug Abuse Problems is a policy board which advises and mak~s recommendations 
to the Governor and coordinates the Commonwealth's public and private efforts 
to control alcohol and drug abuse. Additionally, the following eight state 
agencies coordinate substance abuse services at the state level through the 
Commonwealth Alliance for Drug Rehabilitation and Education ("CADRE"), a 
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pUblic-private partnership for c.!,2';r-free youth launched in 1986 by the 
Attorney General: the Department of Mental Health, Mental Retardation and 
Substance Abuse Services, the Department of Education, the Department of 
Social Servlces, the Virginia State Police, the Department of Alcohol Beverage 
Control, the Department of Motor Vehicles, the Department of Criminal Justice 
Services and the Office of the Attorney Gene~al. For further reference within 
this document, these eight agencies will be referred to as the "interested 
state agencies." 

• 

• 

FINDING I 

Identification of the existing school and community substance abuse 
education, prevention and early intervention programs in Virginia is an 
essential step in furthering the effective development of such programs. 

RECOMMENDATIONS AND ACTIVITIES 

Collection and Compilation of Data and Statistics. Data should be 
collected on existing substance abuse education, prevention and early 
intervention programs in Virginia's schools and communities for the 
purpose of identifying gaps in services. 

Activ.\ty 1: The Department of Education (DOE), the Department of 
Ment/ .. ;l Health, Mental Retardation ano. Substance Abuse Services 
(DMHMRSAS), and other interested state agencies and the Commission 
st3-ff should work on a survey to identify populations served by 
specific education, prevention and early intervention programs, and 
to identify popUlations that presently are not served, with findings 
and recommendations reported to the Education Subcommittee by May 1, 
1990. 

Strategy Development Process. Substance abuse education, prevention and 
early intervention programs in other states should be studied to develop a 
statewide strategy for Virgj,nia. 

Activity 2: The DOE, in consultation with the DMHMRSAS, and the 
Departments of Social Services and Health, will collect data on 
education, prevention and early intervention programs in other states 
through surveys and information-gathering from the 1989 National 
Assessment Evaluation and the five regional centers for Drug-Free 
Schools and Communities to produce a profile of typical programs in 
other states for comparison "lith Virginia's programs, and present 
findings and recommendations to the Education Subcommittee by June 1, 
1990. 

FINDING II 

Evaluation of the effectiveness of substance abuse education, prevention 
and early intervention programs in Virginia schools and communities is 
necessary to ensure the provision of efficient and effective programs • 
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RECOMMENDATIONS AND ACTIVITIES 

Develop.ent of Comprehensive PrograJllS. The development of comprehensive 
school and community substance abuse education, prevention and early 
intervention programs should be instituted. 

Activity 3: The DOE and DMHMRSAS should develop the curricula for 
such programs, and develop standards of quality for their respective 
programs. Where such standards must be approved by an agency IS 

board, the agencies should submit their proposed program standards to 
their respective boards for approval by October 1, 1990, to be 
implemented by June 1, 1991. 

Activity 4: The DOE should develop a 'cost-effective biennial 
self-reported adolescent usage survey for grades 6, 8, 10, 12, and 
present findings and recommendations to the Education Subco~nittee by 
June 1, 1990. 

FINDING III 

A comprehensive funding strategy is essential to ensure the stability and 
reliability of substance abuse education, prevention and early 
intervention programs in Virginia's schools and communities. 

RECOMMENDATION AND ACTIVITIES 

Preparation of Funding Resources Report. A composite report of funding 
resources for school and community substance abuse education and 
prevention programs in order to plan for general fund expenditures should 
be prepared. 

Activity 5: The interested state agencies should prepare and submit 
a report of existing funding resources to the Education Subcommittee 
by December IS, 1989. 

• Classification of Key Professional Positions. Key professional positions 
within the Department of Education should be full-time classified 
positions to attract and retain qualified personnel in the areas of 
substance abuse education, prevention and early intervention. Currently, 
certain key positions are federally-funded temporary positions and 
part-time wage positions. 

Activity 6: Currently, all 5 positions in the DOE Office of Youth 
Risk Prevention are federally-funded grant positions, and only one is 
permanent full-time. The workload has outgrown the existing staffing 
level, and it is difficult to retain qualified professionals in P-14 
positions. Therefore, a budget amendment will be introduced to add 4 
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FTE positions and $167,657 to provide a supervisor, two professionals 
and a secretary to institutionalize the efforts of this office • 
Figures given include a 26~ fringe benefit calculation. Additionally, 
one or more restricted federally-funded positions could be retained 
to handle the increased workload, but only as needed and subject to 
surplus funds. 

Supervisor 
Assistant Supervisor 
Assistant Supervisor 
Secretary 

$55,004 
$46,011 
$46,011 
$20,631 

DOE should redirect the salary savings from the current 
federally-f-unded grant positions to devote $139,000 to implement 
School/Community Team Approach Training Levels I and II as needed 
statewide. School/Community Team Training Level I would allow the 
remaining fifty school divisions to be offered training during 
1990-91. Level I training assists schools and communities to 
identify needs, dev~lop action plans and implement comprehensive 
communi ty-wide substance abuse prevention programs. Implementation 
of Level II training would make it possible to teach 
previously-trained divisions how to replicate innovative programs 
like the Henrico County "Insight" program and the Staunton City 
"Pulsar" program. At this time, there are several highly promising 
innovative programs worthy of replication, but funds have not been 
available for this level of training. On-going technical assistance 
and training must be available to all communities as they complete 
training and implement programs. 

FINDING IV 

A strategy for coordinating sWlstance abuse 
early intervention programs in Virginia 
implemented. 

education, 
should be 

RECOMMENDATIONS AND ACTIVITIES 

prevention 
developed 

and 
and 

• Designation of Lead Agency for Policy Developl8ent. A lead legislative 
branch agency should be designated for substance abuse policy 
development. The lead agency should provide policy direction for 
developing legislative proposals on substance abuse education, prevention 
and early intervention programs. 

Activity 7: The Commission will be proactive in its 'Work with the 
Governor's Council on Alcohol and Drug Abuse Problems to assist 
agencies responsible for law enforcement, corrections, and education 
and treatment programs and services in developing legislative 
proposals • 
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Activity 8: The interested state agencies should continue their work 
as a coordinating committee to exchange information and provide 
technical support in the program planning, implementation and ~ 
evaluation process, and should present a progress report to the 
Commission by June 1, 1990. 

FINDING V 

The implementation of valid substance abuse education, prevention and 
early intervention programs in Virginia's schools and communities is 
essential to the successful reduction in the demand for drugs and in 
curbing drug trafficking, substance abuse and related crime. 

RECOMMENDATIONS AND ACTIVITIES 

• Availability of DARE Progra:a. Drug Abuse Resistance Education (DARE) 
should be available for fifth graders in every public and private school 
in Virginia. 

Activity 9: The request of the State Compensation Board for the 
funding of 48 full-time deputy sheriff's positions is supported by 
the Commission to facilitate coverage of 473 elementary schools in 88 
localities across Virginia. 

Activity 10: Commission staff will present findings and 
recommendations to the Education Subco~nittee by May I, 1990 on 
staffing requirements for cities and counties with police departments ~ 

to implement the DARE program in all fifth grade classrooms. ,., 

• Expansion oE DARE Progra.. Additional drug awareness education curricula 
and programs should be developed and implemented in grades K-12 in public 
and private schools through the use of visitation by DARE instructors, 
formal DARE classes, DARE follow-up programs, and other instructional 
methods for upper grades. 

Activity 11: The Virginia State Police, DOE and DMHMRSAS should study 
the development of drug awareness education curricula and present 
findings and recommendations to the Education Subcommittee by June 1, 
1990. 

• Educational Programs to Promote Drug-Resistant Attitude. Educational 
programs to promote self-esteem, crisis management, development of morals 
and values, and resistance to peer pressure should be mandated to prevent 
drug abuse among youth. 

Activity 12: The Commission staff will monitor the progress of the 
HJR 336 study of School Dropouts and Ways to Promote Self Esteem in 
Youth and Adults and request a report from the staff of the HJR 336 
study by June 1, 1990. 
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• Inclusion of Substance Abuse Educa.tion in School CurricullDll.. Educational 
programs to identify substance abuse as a health concern should be 
developed and integrated in the science, health, social studies, physical 
education and family life curricula. 

Activity 13: Request that the Secr~tary of Education direct the DOE 
to integrate substance abuse education into the basic general 
curricula. DOE should present a progress report on such efforts to 
the Education Subcommittee by June 1, 1990. 

• Progra:ms for High-Risk. Youth. Educational programs targeted to identify 
and assist high-risk youth should be developed and implemented to prevent 
substance abuse and curb drug-related crime. 

Activity 14: The Commission staff will monito:r the progress of the 
Task Force on Emergencies Related to Weapons, Violence and Medical 
Emergencies on School Property study, which reports to the Joint 
Legislative Subcommittee Studying Acts of Crime and Violence by 
Students on School Property, and monitor related state agency 
efforts, and present a progress report to the Education Subcommittee 
by April 1, 1990. 

• Substance Abuse Training for Educators. Substance abuse identification 
and prevention education should be a required component of training for 
educators of grades K-12. 

Activity 15: Introdu~e a resolution in the 1990 Session of the 
General Assembly calling on the Board of Education, in consultation 
with the State Council of Higher Education, to amend its regulations 
to require completion of a state-approved substance abuse education 
program for initial teacher certification. 

• Aid to Housing Projects and COlll1iif.Il1ities. Communi ties aud subsidized 
hOllsing project.s should be provided with funding and technical assistance 
to implement prevention and intervention programs. 

Activity 16: The DMHMRSAS, and the Departments of Social Services and 
Housing and Community Development, should prepare a report on the 
availability of funding for programs in communities ~nd public 
housing projects and present findings and recommendations to the 
Education Subcommittee by June 1, 1990. 

FINDING VI 

The enactment of laws to protect youth from the drug culture and 
discourage drug abuse is essential to affect behaviors and attitudes about 
substance abuse • 
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RECOMMENDATIONS AND ACTIVITIES 

Expansion of Safe School Zone. Virginia laws should provide protection to 
children and students from exposure to drug abuse, drug trafficking and 
drug-related crime. 

Activity 17: Propose legislation in the 1990 session of the General 
Assembly to amend the Code of Virginia § 18.2-255.2 to expand the 
definition of "safe school zone" in Virginia law to include any areas 
open to the public within the boundaries of the safe school zone. 

Activity 18: Propose legislation in the 1990 session of the General 
Assembly to amend the Code of Virginia § 18.2-255.2 to expand the 
"safe school zone" law in Virginia tq include any public or private 
school facilities used for education, recreation and after~·school 

programs. 

Activities 17 and 18 are addressed in one bill to amend Code of 
Virginia § 18.2-255.2. 

Activity 19: The Commission staff, the Department of Alcoholic 
Beverage Control and the Virginia Association of Campus Law 
Enforcement Executives should evaluate current efforts toward curbing 
alcohol and drug abuse on college campuses and present findings and 
recommendations to the Education Subcommittee by June 1, 1990. 

~'tate Government Policies Regarding Drug Usage. 
Virginia should set an example for private industry 
government policies that discourage drug abuse, 
drug-related crime. 

The Commonwealth of 
in establishing state 
drug trafficking and 

Activity 20: The Governor should ensure that informational programs 
are developed to educate state employees in recognition and 
preventiob of substance abuse. The objective of such education would 
be to increase employees' awareness of substance abuse in the 
workplace and in their homes, and to provide information about drug 
addiction, treatment and counseling services. A state employee drug 
education program should serve as a model program to be emulated and 
implemented by private industries. 

• Initiation of Statewide Media Campaign. The Commission should provide 
leadership in working with the Governor, the Governor's Council on Alcohol 
and Drug Abuse Problems, CADRE, the Attorney General, churches, 
rroadcasters and media organizations, and C1V1C organizations in 
developing a comprehensive plan for initiating a statewide media campaign 
to focus on changing the attitudes of Virginians toward drug abuse. 
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Activity 21: The interested state agencies and the staff of the 
Commission should conduct a feasibility study on development and 
implementation of a media campaign and report findings and 
recommendations to the Commission by July 1, 1990. A major component 
of the study would be to find ways to draw upon businesses, religious 
and civic organizations and the media to coordinate planning and 
solicit financial support and commitment thro17,gh a public/private 
cooperative effort. The objective of the cw~p'aign would be to 
educate the public on the detrimental health effects of drug abuse, 
the harshness of federal and state penalties for illegal drug 
activities and on the positive alternatives to drug ~use. 
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Division of Adult Community Corrections 
Gene M. Johnson, Deputy Director 
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Virginia Department of Education 
Division of Health, Physical Education and Driver Education 
Youth Risk Prevention Project 

Jeanne L. Bentley, Associate Director, Curriculum and Instruction 
Marla M. Coleman, Supervisor, Youth Risk" Prevention Project 
Rayna L. Turner, Staff Assistant, Youth Risk Prevention Project 
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Services 
Office of Substance Abuse Services 

Wayne Thacker, Director 
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X. RESOURCES 

Demand Reduction Program for Maricopa County 
City of Phoenix Police Department 
Phoenix, .Arizona 

The Miami Coalition for a Drug-Free Community 
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Miami, Florida 
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U.S. Department of Justice 

Regional Drug Initiative for the State of Oregon 
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The Report to Congress and the White House on the Nature and Effectiveness of 
Federal, State and Local Drug Prevention/Education Programs 
October, 1987 
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SP9045325 
1989 SESSION 

ENGROSSED 
SENATE JOINT RESOLUTION NO. 144 

Senate Amendments in [ I - February 6, 1989 
Diractt'ng tho Virgima Stato Crr'ma.. Commissl'on to conduct a comprehensive 

combatting drug trafficking, abuse and related crime. 
studY. 

Patrons-Gray, Dalton, Benedetti, Anderson and Cross; Delegates: Jones, R. B., Ball, Guest, 
Philpott, Stambaugh, Woodrum, Clement, Marks, DeBoer, Dicks and Thomas 

Referred to the Committee on Rules 

WHEREAS, drug trafficking and abuse cause society extensive damage in human 
suffering and crime, nnd Virginia suffers an annual economic cost exceeding $4 billion'; and 

WHEREAS, evidence of a close relationship between drug abuse and crime continues to 
mount, and drug abuse is one of the best indications of a serious criminal career; and 

WHEREAS, a dramatic increase in cocaine and crack use across all age groups has 
raised great concern, and in 1987 over one-third of all arrests in Virginia were related to 
substance abuse; and 

WHEREAS, the Department of Mental Health, Mental Retardation and Substance Abuse 
Services, with assistance from the Department of Crimi.lal Justice Services, is publishing 
the 1989 Interagency Comprehensive Substance Abuse Plan which summarizes both current 
and projected research, prevention, education, treatment, rehabilitation and law-enforcement 
activities related to substance abuse" at the request of a jOint subcommittee established by 
Senate Joint Resolution 65 at the 1988 session of the General Assembly; and· 

WHEREAS, the Department of Criminal Justice Services is developing a strategy for the 
expenditure of federal funds pursuant to the Anti Drug Abuse Act; and 

WHEREAS, the Attorney General has evidenced her concern by chairing the Governor's 
Council on Alcohol and Drug Abuse Problems and by creating the Commonwealth Allianc. 
for Drug Rehabilitation and Education, and the General Assembly has evidenced its support 
by creating sixty-five additional positions for drug investigation purposes within the 
Department of State Police; and 

WHEREAS, members of the General Assembly and the Virginia State Crime 
Commission, as a legislative-based Commission, have heard increasing outcry from citizens 
and law-enforcement officials across the Commonwealth for a comprehensive state level 
strategy and plan of attack in terms of enforcement efforts, consumption reduction efforts 
and rehabilitation efforts; and 

WHEREAS, the General Assembly recognizes the need for a comprehensive coordinated 
strategy and agenda developed in a cooperative effort with the executive and judicial 
branches of government, to address the drug trafficking and related crime problem; now, 
therefore, be it 

RESOLVED by the Senate, the House of Delegates concurring, That the Virginia State 
Crime Commission, with the cooperation of the Governor's Council on Alcohol and Drug 
Abuse Problems and the Office of the Attomey General, is directed to conduct a 
comprehensive study of combatting drug trafficking, abuse and related crime in Virginia, 
including needed changes in legislation with a primary focus on enforcement efforts, 
consumption reduction and correctional/rehabilitative issues. The Commission may employ 
whatever methods of inquiry it deems necessary, including public hearings across the 
Commonwealth. The Secretary of Transportation and Public Safety, the Secretary of Human 
Resources and the Secretary of Education shall each designate one staft person from his 
secretariat to assist the Commission with staffing the study. All state agencies and 
institutions shall, if requested, endeavor to assist the Commission in completing this study; 

RESOLVED FURTHER, That the Crime Commission shall deSignate a select Task Forc 
and, be it • 

53 of [ twenty-tWa twenty-one ] individuals to assist with the study, and such Task Force shall 
54 report directly to the Commission. This Task Force will consist of all thirteen members of 
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Senate Joint Resolution 144 2 

the Crime Commission, and I twel-ve eight lather [members as follows: two members of the 
House of Delegates appointed by the Speal{er, two members of the Senate appointed by the 
Senate Privileges and Elections Committee and four ] individuals from criminal justice 
fields, business or community ieaders or other individuals as the Commission may so select. 

The Commission shall make an interhl1 report by December 1, 1989, and its final report 
and recommendations by December 1, 1990. 

Official Use By Clerks 

Agreed to By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
SUbstitute w /amdt 0 

Date: ________ _ 

Clerk of the Senate 

Agreed to By 
The House of Delegates 

without amendment 0 
with amendment 0 
substitute 0 
substitute w/amdt 0 

Date: __________ 1 

Clerk of the House of Delegates 
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VIRGINIA STATE CRIME COMMISSION 

**DRUG TRhFFICKING STUDY - SJR 144** 

**1990 - TASK FORCE MEETINGS** 

Proposed Schedule of Meetings and Worle Plan -" 

LWNF = Law Enforcement 
EDUC = Education and Prevention 
CORR = Corrections and Treatment 

=========a===================================================================== 

APRIL MEETINGS - TO BE ANNOUNCED . 
=============================================================================== 

NO MAY MEETINGS 

=============================================================================== 

Subf,1,ommittee 

Work Session: Receive and Discuss Staff Studies 

• Tuesday, June 19 10:00 - 4:30 p.m. LWNF Subcommittee 

• Wednesday, June 20 10:00 - 4:30 p.m. EDUC Subcommittee 

• Thursday, June 21 10:00 - 4:30 p.m. CORR Subcommittee 

=============================================================================== 

Work Session: Receive and Discuss Staff Studies 

• Tuesday, July 17 10:00 - 4:30 p.m. LWNF Subcommittee 

• Wednesday, July 18 10:00 - 4:30 p.m. EDUC Subcommittee 

• Thursday, July 19 10:00 - 4:30 p.m • CORR Subcommittee 
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DRUG TRAFFICKING STUDY - SJR 144 
1990 MEETINGS 

=======~======================================================================= 

Subcommitt~ 

(A.M.) Work Session: Receive and Discuss Staff Studies 
(P.M.) Discuss and Agree to Final Subcommittee Recommendations 

• Tuesday, Aug. 21 10:00 a.m. 4:30 p.m. LWNF Subcommittee 

e Wednesday, Aug. 22 10:00 a.m. 4:30 p.m. EDUC Subcommittee 

• Wednesday, Aug. 22 10:00 p.m. - 4:30 p.m. CORR Subcommittee 

=============================================================================== 

Receive Recommendations from the Subcommittees: 
Agree to Prel.iminary Study Recommendations 

• Tuesday, Sept. 18 10:00 a.m. - 4:30 p.m. Full Task Force 

===================================================================~=========== 

Receive Public aD~ Agency Re~~tion to 
Proposed Preliminary Study Recommendations 

• Tue~day, October 16 2:00 p.m. - 4:00 p.m. Full Task Force 

=============================================================================== 

Discuss and Agree to Final Study Recommendations: 

• Tuesday, Nov. 13 10:00 a.m. - 4:30 p.m. Full Task Force 

=============================================================================== 

Concluding Meeting to Approve Final Study Report 

• Tuesday, Dec. 18 1:00 p.m. - 2:00 p.m. Full Task Force 
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COMMONWEALTH of VIRGINIA 

POST OFFICE BOX 3-AG 
RICHMOND. VIRGINIA 23208 

MEMBERS: 

IN RESPONSE TO 
THIS l.EnER TELEPHONE 

(804) 225-4534 

ROBE::ll' E. COLVIN 
EXECUTIVE DIRECTOR 

VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

910 Capitol Street 

April 18, 1989 

TO: The Honorable Gerald L. Baliles, Governor of Virginia, 
and Members of the General Assembly: 

FROM THE SENATE OF VIRGINIA: 
ELMON T. GRAY, CHAIRMAN 
HOWARD P. ANDERSON 
ELMO G. CROSS, JR. 

FROM THE HOUSE OF DELEGATES: 
ROBERT B. BALL, SR .. VICE CHAIRMAN 
V. THOMAS FOREHAND, JR. 
RAYMOND R. GUEST, JR. 
A. L. PHILPOn 
WARREN G. STAMBAUGH 
CLIFTON A. WOODRUM 

APPOINTMENTS BY THe GOVERNOR: 
ROBERT C. BoaB 
ROBERT F. HORAN, JR. 
GEORGE F. RICKEnS, SR. 

AnORNEY GENERAL'S OFFICE 
H, LANE KNEEDLER 

• Pursuant to the provisions of the Code of Virginia (Title 9, Chapter 
20, §§9-125 through 9-138) creating the Virginia State Crime 
Commission and setting forth its purpose, I have the honor of 
submitting herewith the Annual Report for the calendar year ending 
December 31, 1988, as mandated by §9-l32 of the Code. 

Respec 

~n T-.--"<'" .... ~--
Chairman 
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II INTRODUCTION 

The 1988 Report 

The 1988 Report of the Virginia state Crime Commission to the Governor and the 
General Assembly will briefly discuss the mandate, purpose, membership, 
recommendations, issues, activities and accomplishments of the Commission. The 
legislative recommendations backed by the Commission were thought to be those which 
merited consideration by the 1989 General Assembly for the advancement of the criminal 
justice effort in the Commonwealth. 

Overview of the Crime Commission 

To strengthen Virginia's criminal justice system, the General Assembly created the 
legislatively based Virginia State Crime Commission. The primary purpose and legislative 
mandate of the Commission is to study, report, and make recommendations to the 
Governor and the General Assembly on all areas of public safety and protection. The 
Commission develops legislation and assists in coordinating proposals of various agencies 
and organizations as to legislation affecting crime, crime prevention and control, and 
criminal procedures. 

• 

In meeting its responsibility, the Crime Commission acts as a sounding board for 
agencies, organizations, and individuals in the Commonwealth to report legislative • 
concerns regarding criminal justice to the General Assembl;y and serves as a locus for 
analyzing and dealing with the multitude of difficult and diverse issues in our criminal 
justice system. The Commission also regularly develops and evaluates law and 
administrative procedures which affect judges, prosecutors, law enforcement officials, 
jails and prisons, forensic laboratories, community diversion programs, crime prevention 
programs, probation and parole, criminal procedure and evidence, victims and witnesses 
of crime, and private security. 

In the course of its functions, the Commission works closely with the Governor's 
office, the General Assembly, and the Attorney General. The Commission takes prIde in 
the excellent working relationship it has with these various entities and individuals and 
appreciates their continued support. 

1 
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• ll. MEMBERSHIP 

The Commission is composed of thirteen members; six Delegates are appoulted by 
the Speaker of the House of Delegates; three Senatoll'S are appointed by the Senate 
Privileges and Elections Committ'ee; three citizen membel"S 8J~e ~ppointed by the 
Governor fl'Om th,e state at large; and the Attor-.a.ey General of Virginia serves as an ex 
officio member with full voting pr.ivileges. The term of ~lach BLppoiJntee is for fowl' years, 
with the exception of the Attorney General, whose mElmbership on the Commission is 
concurrent with hi.slher term as Attorney General of Virl~a. The Commission elects its 
own chairman and vice-chairman, and is authorized to Iippoint and employ an e,,~ecutive 
director, counsel, and such other,> persons as it may deem JD.ecessary. 

In 19B5, Senllitor E1mon T. Gray of Sussex served .18 Chairmlm. Delegate Robert B. 
Ball, Sr., of Hendco served as, Vice-Chai!rman. 

Other members of the General A:ssf~mbly who served on the Commission in lU88 were 
Senator Howard P. AndersO!ll of Halifs:IC, Senator Elmo G. Cross, Jr. of Hanover, Delegate 
V. Thomas Forehand, Sr.'} of Chesapeake, Delegate Raym.ond R. Guest, Jr., of Front 
Royal, Speaker of the House of Delegates A. L. Philpott of Bassett, Delegate Warren G. 
Stambaugh of Ar~lington, and Delegate: Clifton A. Woodrum of Roanoke. 

The Honorable Mary Sue Terry, Attorney General of Virginia, was represented on the 
Commission by Chief Deputy Attorney General H. Lane Kneedler. 

• Serving as gubernatorial appoin'teE!S to the Commission in 1988 were Mr. Robert C. 

• 

Bobb of Richmond, the Honorable Robert F. Horan of: Fairfax, and the Reverend George 
F. Ricketts, Jr"" of Richmond. 

Staff and Offi(~es: 

During W88 the Commission employed two full,-time staff. The Executive Director 
of the Commission is Mr. Robert E. Colvin, and Ms" Tammy E. Sasser held the position of 
executive administrative assistant. Mr. D. Robie Ingram, Esquire, is employed by the 
Commission on a part-time basis as sItaff attorney. 

In Mar(~h of 1989, Ms. Sasser left the Commission. The entire Commission extends to 
her a sinc(~re appreciation for her fine work sinC'!e joining the Commission in 1987. Ms. 
Sylvia A. Coggins of Midlothian, Vvrginia, joined fme Commission March 1, 1989, and will 
assume the responsibilities of administrative assistant. We welcome her and look forward 
to her ser.'Vice with the Commission. 

The; offices of the Commission are lo(!&.ted on the ninth floor of the General 
Assembly Building, 910 Capitol Street~ Richmond, Virginia. The office is open during 
regu181:business hours and additional hours as needed during sessions of the General 
Assembly. The telephone number is 804-225-4534. The Chairman, members, and staff 
cordi.ally invite parties with criminlll jUFJtice concerns or inquiries to contact the 
Commission • 
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m. OVERVIEW OF 1988 ACTMTIES 
The Commission began its activities in January of 1988 by sponsoring twenty-one 

bills in the 1988 General Assembly. Eleven of these bills resulted from the formal 
research projects undertaken by the Commission during 1987. The l'emaining ten bills 
resulted from our annual legislative hearing. All but one of the twenty-one bills became 
law. Additionally, the Commission endorsed or recommended several successful budget 
amendments which provided increased funding for the State Law Enforcement Officers 
Education Program (SLEOEP) and the DNA genetic testing program in the State Forensic 
Laboratories. 

• 

The 1988 General Assembly, before adjournment in mid-March, passed eight joint 
resolutions directing the Crime Commission to study certain topics and issues in criminal 
justice and report its recommendations to the 1989 General Assembly. The Commission 
conducted a study of court appearance waiver pursuant to Senate Joint Resolution 56, a 
study of part-time and auxiliary police as directed by Hous~ Joint Resolution 19, and 
considered issues relating to private security officers pursuant to House Joint Resolution 
168. House Joint Resolution 40 created the Commission's major study, asset seizure and 
forfeiture, while House Joint Resolution 60 established a study on drug testing of 
arrestees. House Joint Resolution 64 directed the Commission to study building code 
security standards. Finally, House Joint Resolutions 48 and 184 authorized the Crime 
Commission's 1988 study of victims and witnesses of crime. The recommendations from 
each of these formal studies were reported in December of 1988 to the Governor and 
General Assembly. As a result of the studies, twelve billS were recommended to the 
1989 Session of the General Assembly. These bills are listed and explained in Sections N • 
and V of this report. 

Prior to each session of the General Assembly ~ the Crime Commission also develops 
a package of non-study related legislative initiatives. These bills are derived from 
proposals and concerns voiced by citizens, citizeIL9 groups, and criminal justice agencies 
and organizations. The Commission annually schedules a public hearing for interested 
persons from all parts of the state to bring forward suggestions fol" legislation to 
strengthen Virginia's criminal justice system. In this manner pressing issues needing 
administrative or legislative action are brought before the Commission. The 1988 public 
hearing was held on December 20 in the General Assembly Building in Richmond, 
Virginia. It was well attended and a substantial amount of material was presented for the 
Commission's consideration. ' 

As a result of the information received from the public, the Commission endorsed or 
recommended a package of nine bills and resolutions to the 1989 General Assembly. A 
brief description of the proposed bills is presented in Section N. As mentioned, the 
Commission also recommended twelve other bills which were developed from the studies 
conducted during 1988. At the writing of this report, all but two of the twenty-one 
legislative proposals recommended by the Commission were passed in the 1989 General 
Assembly. The Commission also successfully sponsored several budget amendments which 
are explained in Section IV of this report. 
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In further fulfilling its role the Commission considers continued contact with 
criminal justice participants as vital. Therefore, in addition to the important 
communications with such individuals by mail, telephone, or appearances before the 
Commission, the Commission, through staff and/or members, advocates on-site visits. 
During 1988, Commission representatives visited a number of correctional centers, jails, 
police and sheriff's departments, court houses and various support agencies across the 
state. This practice facilitates open discussions with practitioners, administrators, and 
many others at various levels of execution throughout the system. Also, visiting 
correctional facilities provides the opportunity to gain insight from the inmate's 
perspective. 

During the 1988 and 1989 Sessions of the General Assembly, Commission staff and 
members testified on Commission-backed measures and also reviewed, evaluated and 
tracked a number of other criminal justice-related bills. In addition, the Commissi'On 
responded to numerous requests from members of the General Assembly on various issues 
during session and to inquiries from interested citizens and criminal justice professionals. 
The Commission monitored and assisted with those legislative resolutions which directed 
the agency to conduct studies. 

The remainder of 1988 also proved to be extremely busy for the Commission. In order 
to meet its responsibilities, the Commission uses a system of subcommittees. At the April 
meeting of the Commission, the Chairman, Senator Gray, established nine subcommittees 
for 1988. A subcommittee was appointed to handle each of the seven formal studies. A 
subcommittee on corrections and rehabilitation was created to work on detailed matters 
involving the state's system of corrections. Rev. George F. Ricketts, Sr. was appointed 
as the subcommittee chairman. The legislative subcommittee, chaired by Senator 
Howard P. Anderson, continued to analyze the technical and legal issues involved in 
proposals presented to the Commission. From these proposals, the subcommittee 
formulates viable, legally sufficient, and consistent legislative recommendations. 
Finally, an executive subcomm'ittee was established to work with the Executive Director 
in the numerous 8.dministrative matters affecting the Commission. The membership of 
each subcommittee is listed in the respective sections of this report. 

The full Commission met six times, on January 19, April 19, June 21, August 16, 
October 18 and December 20, 1988. The subcommittees met twenty-four times 
throughout the year. Eight public hearings were held during 1988, with numerous 
individuals addressing the Commission. A total of thirty meetings were held in 1988. In 
addition to those who appeared at these meetings, many other individuals aid.ed the 
Commission in its inquiries and research. The Chairman and members of the Commission 
e",1:end their appreciation to all of these individuals for their invaluable assistance to the 
Commission during 1988 • 
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IV. RECOMMENDATIONS 
Introduction 

During the year and prior to each session of the General Assembly, the Crime 
Commission develops a package of legislative and administrative proposals. These bills 
and recommendations derive from the Commission's formal studies (see Section V of this 
report) and from proposals and concerns voiced by citizens, citizens groups and cri..."llinal 
justice agencies and organizations. In the course of monitoring the criminal justice 
system, the Crime Commission also introduces legislation as a result of its own inquiries. 

The Commission introduced, in the 1989 General Assembly, sixteen bills, three joint 
resolutions, six budget amendments and endorsed two other bills. All but two of the bills 
were passed by the General Assembly. HB 1324, which related to blood extraction fees in 
DUI cases, and HB 1430, which related to training requirements for volunteer police 
officers, were stricken by the chief patrons because parallel bills accomplished the same 
effect and were passed. 

A. Legislative Proposals From Formal 1988 Studies 
This subsection presents a summary of the legislation resulting from the formal 

studies conducted by the Crime Commission during 1988. 

Senate Joint Resolution 36 - Chief Patron: Senator Joseph V. Gartlan, Jr. 

The Crime Commission endorsed the Attorney General's proposal introduced by 
Senator Gartlan (Senate Joint Resolution 36) to amend Article VIll, Section 8, of the 
Virg.inia Constitution to allow the return of drug crime-related forfeited assets to the 
state treasury. CUlTently, all such forfeited assets go to the state Literary Fund. The 
Crime Commission additionally proposed adding the language "and shall be distributed by 
law for the purposes of promoting law enforcement." This proposal requires all drug 
crime-related forfeited ass~ts to benefit law enforcement efforts. To become law this 
bill must be reenacted by the 1990 General Assembly and passed by referendum. 

This recommendation resulted from the Crime Commission's 1988 study on asset 
seizure and forfeiture. 

House Bill 1318 - Chief Patron: Delegate Clifton A. Woodrum 

This bill amends §19.2-123 of the Code of Virginia to enable any jurisdiction served 
by a pretrial services agency to conduct a voluntary drug testing program in agreement 
with the chief judge of the general district court. The amendment requires that the test 
results only be used to assist the judicial officer in setting the conditions of release. The 
amendment also allows the judicial officer to require an arrestee who tested positive on 
the initial test, and was subsequently released, to refrain from illegal drug use and submit 
to periodic tests until final disposition of his trial. If the accused or juvenile tests positive 
for illegal drugs and is admitted to bail, the judicial officer may then order that he be 

• 

• 

1~:~:~1 O~f~c~rit~fm=~ ~!~ f;:tn:1!~~~tf:ns~ir;~~~: ~~~\~~P~~f ~:~, t~~ • 
revocation of release for any accused whose subsequent tests are positive. 

5 



• 

• 

House Bill 1345 - Chief Patron: Delegate Wm. Roscoe Reynolds 

This bill amends §l8.2-249 of the Code of Virginia to add language which makes it 
clear that among those things subject to seizure/forfeiture are "any interest or profits 
derived from the investment of money or other propertylt traceable to an exchange of 
such money or other property fOl' controlled substances. This would make explicit 
something deemed implicit in current law. 

The remainder of the bill adds Chapter 22.1 in Title 19.2 (§l9.2-386.1 et seq.), which 
encompasses and includes existing language appearing in §18.2-249, §4-56, and §18.2-369 
et seq., which are the drug forfeiture statute, the illegal Jiquorlbootlegging statute, and 
the general forfeiture statute, respectively. The bill also int!ludes new language which 
explicitly sets out procedures and policy implicit in the language of existing law; it 
comprises a comprehensive drug forfeiture statute which is specific to and for drug asset 
seizure, the purpose of which is to clarify, simplify, and "clean up" existing law. While 
§18.2-249 specifically allows for return of assets to the Literary Fund, new Chapter 22.1 
provides !m~ disposal of the assets in accordance with the law of the Commonwealth. This 
accommodates current practice (Literary Fund enhancement) and future law, if enacted. 

The major changes are as follows: 

(a) Addition of a three-year statute of limitations - §19.2-386.1(c). 
(b) Extended to ninety days the period. during which to file complaint, after seizure 

- §19.2-386.1(c). 
(0) Notice of seizure to owneL' - §19.2-386.3 • 
(d) Procedure for handling of seized property pending final disposition -

§19.2-386.4. 
(e) Exemptions for innocent owners and lienholders clearly established -

§19.2-396.8. 
(f) Burden of proof (by a preponderance of the evidence) clearly established -

§19.2-386.10. 

This bill resulted from the Crime Commission's 1988 study of drug asset seizure and 
forfeiture. 

House Bill 1346 - Chief Patron: Delegate Wm. Roscoe Reynolds 

House Bill 1346 amends the Code of Virginia by adding §58.1-3121.1 to accommodate 
the current practice of federal asset sharing. Existing law (specifically §58.1-3127) does 
not make it clear that forfeiture pi'oceeds shared with local governments and received 
from the federal government are to be subject to the same accounting and audit 
procedures as all other funds. While virtually all localities contacted by the Commission 
follow this desired practice, the amendment will clarify what is implied in current law 
and will provide safeguards for all law enforcement authorities involved. The new 
language prohibits a local law enforcement agency from taking exclusive control of such 
federally returned monies without proper channeling through the local treasury, and 
subject to appropriation by the board. of supervisors or city council. 

This bill resulted from the Crime Commission's 1988 study of drug asset seizure and 
forfeitUl'e • 
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House Bill 1347 - Chief Patron: Delegate Wm. Roscoe Reynolds 

Section 52-4.3 of the Code establishes a non-reverting fund within the Department 
of the Treasury known as the Drug Investigation Special Trust AccG~mt, which consists of 
appropriated funds and all interest, dividends and appreciation. During the Crime 
Commission's 1988 study of asset seizure and forfeiture, some question arose as to the 
intended definition of "appreciation" as used in the current law. House Bill 1347 amends 
§52-4.3 to clearly establish that appreciation includes "payments to the fund from the 
federal government by virtue of a grant, gift, forfeiture or other disposition." This 
amendment accommodates the Federal Equity Sharing Program for disposal of assets 
seized from drug dealers, when the state police have participated in the investigation. 

HO,ase Bill ~371 - Chief Patron: Delegate Warren G. Stambaugh 

This bill amends §521.1-160 to require that the Department of Corrections, on written 
request of any victim of the offense for which the prisoner was incarcerated, notify the 
victim of the oilrender's release. 

Currently.. tYi.e prerelease unit already notifies by first-class mail the court 
committing t~,.;;1 uffender, the sheriff, chief of police, and the attorney for the 
Commonwealth 'in localities where the offense occurred, where the offender resided prior 
to conviction (if different) and where the offender intends to reside (if different), of the 
pending release of the inmate from incarceration. However, no one necessarily notifies 
the victim. This is especially difficult for victims of personal offenses as they often fear 
meeting the offender on the street. 

• 

This bill requires that a notice also be sent to the last known address of any victim of • 
the offense for which the prisoner was incarcerated, if the victim has requested this 
notice in writing to the Virginia Parole Board. 

This bill resulted from the Crime Commission's 1988 study on victims and witnesses 
of crime. 

House Bill 1372 - Chief Patron: Delegate Warren G. Stambaugh 

This bill amends §l9.2-299 to require probation officers to notify victims of personal 
offenses, in writing, during the presentence investigation process of their opportunity to 
make parole input statements and to receive notification of hearing dates and release 
dates. 

The Parole Board currently has a very effective S1~{stem in place that permits victims 
to make a parole input statement and to request notification when an inmate is being 
considered for parole. However, there to;; no provision to inform victims of their 
opportunity to make this statement. In some localities victim-witness programs notify 
victims, but only thirty-four localities in the state have such programs. 

The recommended legislation requires probation and parole officers, as part of the . 
presentence investigation, to notify in writing victims of crimes against the person of 
their right to submit information to the Parole Board and to receive certain notifications 
from the Board. 
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• The Commission has recommended that the Department of Criminal Justice Services 
and the Parole Board develop a brochure which provides this and other relevant 
information. It was the intent of the Commission that probation and parole staff provide 
these brochures to victims of personal offenses during the course of presentence 
investigations. 

If incarceration was not subsequently ordered, the brochure would still benefit the 
victim because of other relevant hu'ormation it could contain. The phone number of the 
local Commonwealth's attorney, police agency, victim assistance program, and probation 
and parole office could be included. Information on the crime victims compensation 
program and other details on the criminal justice system should also be presented. 

One point the Commission weighed carefully was the workload already placed upon 
probation and parole staff, and the importance of their work. It was net the intent of the 
Commission that probation/parole staff divert substantial time to searching t'or victims, 
but that a brochUl\:1 be provided, by mail or in person, to the victim of record in those 
personal offense ctitses where a presentence investigation was ordered by the court. In 
fact, it is hoped thl'tt having this pre-printed document available will (1) improve the 
system's attentiveness to the informational needs of victims and (2) streamline the 
provision of this servIce to victims by probation/parole staff. 

This bill resulted from the 1988 Crime Commission study of victims and witnesses of 
crime. 

House Bill 1373 - Chief Patron: Delegate Warren G. Stambau@ 

• Victims and witnesses often fear reprisals and therefore are reluctant to divulge 

• 

their addresses and phone numbers. They are routinely asked to state their names and 
addresses in open court. 

This bill amends §19.2-269.2 to provide that a judge may, on motion of the 
defendant or the Commonwealth's attorney. prohibit disclosure of the current address or 
telephone number of a victim or witness, if such information is determined to be 
immaterial. 

This bill resulted from the Crime Commission's 1988 study of victims and witnesses 
of crime. 

House Bill 1374 - Chief Patron: Delegate Warren G. Stambaugh 

This bill amends §19.2-299.1 to make victim impact statements (VIS) in certain 
personal offenses mandatory upon request of the attorney for the Commonwealth and 
with c1)nsent of the victim. Victim impact statements remain discretionary in all other 
cases, except capital murder. 

This bill also defines victim as an individual who has suffered harm as a direct result 
of the felony; or a spouse, child, parent or legal guardian of a minor victim; or a spouse. 
cwl:], parent or legal guardian of a victim of a homicide in non-capital cases. 

Based on 1987 statistics, there were 2,752 presentence investigations completed on 
personal offenses; 625 of these (22.6 percent) included victim impact statements • 
Excluding murder cases, there were 2,442 presentence investigations in personal offenses 
with 24 percent of them including a victim impact statement. A victim impact statement 
(VIS) is currently prepared in about 10 percent of murder cases. 
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Assuming that a victim impact statement is prepared for every single case (excluding • 
murder), approximately 1,850 additional victim impact statements would have to be 
completed annually under this legislation. 

The proposal resulted from the 1988 Crime Commission study on victims and 
witnesses of crime. 

House Joint Resolution 282 - Chief Patron: Delegate Warren G. Stambaugh 

Currently, no law requires separate waiting areas for victims and for prosecution and 
defense witnesses. In considering this issue during 1988, the Crime Commission felt that 
perhaps stronger legislation should be enacted, but other considerations should be weighed 
before the law was changed. Of primary concern was that the legLC1lature, in requiring 
localities to furnish separate witness rooms, would be imposing a difficult, and in some 
cases, a nearly impossible financial burden on localities whose budgets are already 
stretched to provide minimum, necessary services. It was also pointed out that the 
judiciary committees governing courtroom standards already support separate waiting 
areas and try to provide for them, that local governments try to conform to the 
recommendation, and that requiring separate waiting areas in the courthouse itself might 
be unnecessary, inefficient, and costly when victims and witnesses may already wait in 
prosecutors' or victim-witness assistance workers' offices. 

Therefore, the Commission recommended House Joint Resolution 282 to emphasize 
the importance of separate witn2sS rooms in creating. a less threatening, more 
comfortable environment for victims and their families and witnesses, and to remind 
local governing bodie.:!i "to make all reasonable efforts to furnish a separate waiting area • 
for victims of crime and their families and witnesses." The resolution also recommends 
that all courthouses planned and built after July 1, 1989, and all substantial renovations 
of courthouses after that date, should provide for separate witness rooms. 

House Bill 1430 - Chief Patron: Delegate Raymond R. Guest, Jr. 

Currently, there are two conflicting provisions in the Code of Virginia regulating 
auxiliary police. Under §15.1-159.2A of the Code of Virginia, auxiliaries have all the 
powers of constables at common law and are not required to undergo formal training; 
however, under §15.1-159.2B, auxiliaries have the powers of full-time law enforcement 
officers if they have satisfied the state mandated training requirements. Arguably there 
is no discernible distinction between a constable at common law for whom training is not 
required and a full-time officer for whom full training is required. 

The bill would have amended §15.1-159.2 to authorize the law enforcement agency in 
each jurisdiction to establish the training standards for its auxiliary (volunteer) program, 
except that all volunteer-auxiliary police officers who carry a firearm must meet the 
Criminal Justice Services Board's basic and in-service firearms h'aining requirements. 
House Bill 1431 defines compensated officers as part-time employees rather theD 
auxiliary officers and was amended by the General Assembly to also include language 
ensuring that all auxiliary law enforcement officers undergo firearms training if they 
carry a firearm. Therefore, HB 1430 was stricken because its effect is accomplished in 
HB 1431. 

This bill resulted from the Crime Commission's 1988 study of auxiliary and part-time 
police. 
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House Bill 1431 - Chief Patron: Delegate Raymond R. Guest, Jr. 

There is currently no provision in the Code which establishes minimum training 
standard for all part-time law enforcement officers in the Commonwealth, be they 
deputy sheriffs or police officers. 

The Code of Virginia authorizes the Criminal Justice Services Board to establish 
training standards for law enforcement officers. However, the authority is qualified by 
§9-169, which now defines a law enforcement officer as a full-time employee. Therefore, 
the Department of Criminal Justice Services cannot rely on its authority under §9-170 to 
set training standards for part-time deputy sheriffs or other law enforcement officers. 

The proposed amendment to §9-169 creates a definition of part-time employees as 
compensated officers who are not full-time employees as defined by the employing police 
department or sheriff's office. The amendment to §9-180 requires every part-time law 
enforcement officer employed after July 1, 1989, to comply with the compulsory 
minimum training standards established by the Criminal Justice Services Board. Thus, the 
legislative proposals enable the Criminal Justice Services Board to establish training 
standards for part-time officers, as they now do for full-time officers; and the Crime 
Commission's recommendation is for part-time officers to be trained to the same degree 
as full-time officers. The Commission notified the Department of Criminal Justice 
Services of its recommendations, contingent upon passage of the bill. 

Finally, the Commission learned of circumstances where deputy sheriffs are 
employed fol.' only several weekends each year to assist with special local events. To 
avoid I.'equiring extensive training for such persons, the amendment to §9-180 specifically 
exempts from all state mandated training part-time officers who work fewer than eighty 
compensated hours annually, except that those who carry a fireal.'m in the performance of 
duty will be required to complete basic and in-service fireal.'ms training requirements as 
established by the Criminal Justice Services Board. The bill was amended to also include 
auxiliary officers under the fireal.'ms training requirements. 

This bill resulted from the Crime Commission's 1988 study on auxiliary and 
part-time police • 
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B. Other Legislative Proposals 
The Crime Commission annually schedules a public hearing for interested persons 

from all parts of the Commonwealth to bring forward suggestions for legislative 
initiatives to enhance, improve or remedy some situation in Virginia's criminal justice 
system. In addition, the Commission recommends legislation resulting from its routine 
inquiries. The legislative subcommittee carefully analyzed the issues before the 
Commjssion and developed a set of legislative recommendations. The legislative 
subcommittee was chaired by Senator Howard P. Anderson. Also serving were Senator 
Elmo G. Cross, Jr., Delegate V. Thomas Forehand, Jr., Speaker A. L. Philpott, Delegate 
Warren G. Stambaugh, Delegate Clifton A. Woodrum, Mr. Robert F. Horan, Jr., and Mr. 
H. Lane Kneedler. On January 17, 1989, the full Crime Commission adopted the 
recommendations of the legislative subcommittee and agreed to sponsor the proposals 
described below: 

Senate Bill 588 - Chief Patron: Senator Elmo G. Cross, Jr. 

Section 46.1-49 of the Code requires vehicles owned by the Commonwealth and its 
political subdivisions to display license plates stamped with the words "public use." One 
exception is for vehicles used solely for police work when such use is certified under oath 
to DMV by the chief of police of a city or county with a police department, or by the 
sheriff of a county without a police department. This current wording excludes sheriffs of 
cities and sheriffs of counties with police departments from making the certification to 

• 

obtain confidential license plates for their police vehicles. Senate Bill 588 amends • 
§46.1-49 to provide that the police chief of any city or county, or the sheriff of any city 
or county, may certify under oath as to the sale police use of a vehicle to obtain a 
confidential registration. 

This bill was recommended by the Crime Commission at the suggestion of the 
Virginia State Sheriff's Association. 

House Bill 1319 - Chief Patron: Delegate Clifton A. Woodrum 

Currently, §19.2-223 provides that a person may be prosecuted in the same 
indictment for committing, over a six-month period, any number of distinct acts 
involving embezzling or fraudulently converting to his own use bullion, money, bank notes 
or other security for money. However, a person may take items of merchandise from an 
employer, for example, over a period. of time, yet could not currently be charged under 
this section of the Code. To close this loophole, House Bill 1319 simply adds "or items of 
personal property subject to larceny" to the items covered under §19.1-223. This 
amendment allows the Commonwealth to charge a succession of such acts totalling over 
$200 in valu~ as one felony instead of a string of misdemeanors. 

This bill was recommended by the Crime Commission at the suggestion of the 
Honorable Tim McAfee, Commonwealth's Attorney of Wise County. 

House Bill 1324 - Chief Patron: Delegate Clifton A Woodrum 

Currently, medical professionals who draw blood for analysis for driving under the 
influence cases receive a fee of $10, which has remained unchanged for a number of .-
years. This bill amends §18.2-268N to increase the amount to $25. The fee is paid out of- . 
the appropriation for criminal charges. A parallel bill was introduced and passed by the 
General Assembly; therefore, this bill was stricken. 
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House Bill 1324 was recommended by the Crime Commission at the suggestion of the 
Virginia State Sheriff's Association. 

Senate Bill 587 - Chief Patron: Senator Elmo G. Cross, Jr. 

§19.2-187.01 of the Code establishes that the report of analysis from the Division of 
Consolidated Laboratory Services (Bureau of Forensic Science) whim duly attested by the 
examiner, shall be prima facie evidence as to the custody of the evidentiary material 
described from the time of receipt by an authorized agent of the laboratory until such 
material is released. Recently, the definition of authorized agent was questioned during a 
court case. In order to clarify this matter, Senate Bill 587 amends §19.2-187.01 to 
establish that "the sigrIature of the person who received the material for the Division on 
the Request for Laboratory Examination Form shall be deemed proper receipt by the 
Division for the purposes of this section." This bill should prevent unnecessary subpoenas 
for testimony by laboratory personnel to prove he or she is the authorized agent. 

This bill was recommended by the Crime Commission at the suggestion of the Bureau 
of Forensic Science. 

Senate Joint Resolution 144 - Chief Patron: Senator Elmon T. Gray 

Senate Joint Resolution 144, patroned by Senator Elmon T. Gray, Chairman of the 
Crime Commission, directs the Crime Commission to undertake a major two-year study 
of drug trafficking, abuse and related crime. The Commission will seek to develop a 
comprehensive strategy and plan of attack at the state level to more effectively combat 
the drug problem in Virginia. Commission efforts will be coordinated with those of state, 
local and federal authorities and agencies. The Crime Commission will focus on 
enforcement, consumption reduction and correctional-rehabilitative issues. 

Senator Howard P. Anderson and Delegate Robert B. Ball, Sr., both Crime 
Commission members, introduced amendments to the budget bill in their respective 
houses to provide $22,825 in FY89-90 in general funds to enable the Crime Commission to 
undertake this major initiative. An additional $20,000 in general funds was also provided 
to assist the Commission with its other responsibilities. Additionally, a federal grant of 
$75,000 for FY89-90 and a like amount the second year is anticipated. Thus, a total 
amount of $97,825 for the first year is required to initiate this study. The total study 
budget for the second year (FY90-91) is projected to be $113,705, which includes a second 
$75,000 federal grant. 

House Bill 1428 - Chief Patron: Delegate Raymond R. Guest, Jr. 

This bill amends §22.1-343, which establishes the powers and duties of the Board of 
Correctional Education. Currently the Department of Correctional Education (DCE) has 
the authority to assist jails in establishing new educational programs for inmates. This bill 
clarify's DeE's role by specifying that DCE is to provide technical assistance to jails in 
not only establishing but also improving various educational programs upon request of the 
jail administrator. 

This bill was recommended by the Crime Commission's subcommittee on corrections 
and rehabilitation, chaired by Reverend George F. Ricketts, Sr • 
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House Joint Resolution 283 - Chief Patron: Delegate Warren G. Stambaugh 

Public Law 94-142 is the federal Education of Handicapped Children Act, which 
requires that all individuals through age twenty-one have available to them a free, 
appropriate education which emphasizes special education designed to meet their needs. 
This law appears to apply to the inmates of our prisons and jails. Those potentially 
qualifying for special education services in jails may approach 1,000. 

The Virginia Department of Education and the De~ment of Correctional Education 
have not yet developed a strategy to designate specific responsibility to provide the 
requisite services to those inmates in jails. Because there are a number of policy and 
funding issues inherent in this matter, House Joint Resolution 283 directs the legislatively 
based Crime Commission to determine the responsible agencies and entities, the extent 
of services required and the most efficient plan for such service delivery. This resolution 
was also recommended by the corrections and rehabilitation subcommittee. 

The Commission also formally endorsed two other bills introduced in the 1989 
General Assembly: 

House Bill 1765 - Chief Patron: Delegate Warren G. Stambaugh 

• 

In 1987, the Crime Commission and Secretary Carolyn Moss took the lead in enabling 
the Bureau of Forensic Science to acquire the ability to perform DNA tests. This year 
the Virginia Association of Chiefs of Police and the Virginia State Sheriff's Association 
formally and actively recommended and sought passage of legislation to establish a DNA 
data base. The Commission fully endorsed HB 1765, patroned by Warren G. Stambaugh • 
and House Speaker A. L. Philpott, both Commission members, and other legislators. This 
bill authorizes creation of a DNA genetic profile data base from incarcerated persons 
convicted of sex crimes. 

A companion bill, HB 1823 introduced by Delegate James Almand and Delegate 
Stambaugh, clearly places the responsibility for operation of the data base with the 
Bureau of Forensic Science. Commission representatives testified in behalf of these 
measures before the committees of the General Assembly. 

In creating this data base, the first step is to collect blood samples from those 
certain persons mentioned in the bill. Dr. Paul Ferrara, Director of the Bureau of 
Forensic Science, indicated the cost of collection and storage of the blood samples would 
be minimal. The second step will be to actually analyze and create a confidential 
forensic DNA data base for comparison with crime scene evidence. This second step is 
thought to cost around $700,000. No budget amendment was introduced in 1989 as a 
companion to House Bill 1765. 

The intent of the bill is for the blood to be collected and stored during FY 89-90. 
Senator E. M. Holland has introduced Senate Joint Resolution 127, which establishes a 
study of detailed procedures, costs and funding of a ON A data base with 
recommendations reported to the 1990 General Assembly. Based on these findings, the 
90-92 biennial budget could address all associated costs and the ~econd step could then be 
initiated. 
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The Commission believes tha.t the key element is to begin collecting blood samples 
now from convicted sex offenders and firmly establish that all DNA testing and data will 
be handled by the Bureau of Forensic Science. The Commission will be closely following 
the progress of the DNA testin,g program. 

House Bill 1473 - Chief Patron: Delegate Ralph L. Axselle, Jr. 

The second bill endorsed by the Commission was HB 1473, introduced by Delegate 
Ralph L. Axselle, Jr., which made murder during an attempted robbery punishable by the 
death penalty. The Commission felt that it was inequitable for the capital murder 
statute to be inapplicable in a situation where a robbery is botched, but during the 
attempt a murder occurs, the difference being that the criminal, having failed to actually 
complete removing money or property, could not be charged with a capital crime. The 
victim was no less deceased and the crime was no less horrible. Thus, the Commission 
supported changing the Code to include the attempted provision. The bill was expanded 
by the General Assembly to also include murder during an attempted rape. HB 1473 was 
endorsed by the Crime Commission by a majority vote. Several Commission members 
dissented because of their opposition to the death penalty • 
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c. Budget Amendments 
The Crime Commission successfully endorsed and recommended three pairs of budget 

amendments. Senrator Howard P. Anderson (chairman of the Senate Finance Public Safety 
Subcommittee) and Delegate Robert B. Ball, Sr. (vice-chairman of the House 
Appropriations Committee) each patroned two of the budget amendments on behalf of the 
Commission. These amendments provide funding for the Crime Commission's drug 
trafficking study (SJR 144) and for the Department of Criminal Justice Services to 
continue a crime prevention program. Senator Elmon T. Gray and Delegate Clifton A. 
Woodnun patroned amendments to include language in the budget bill which requires 
implementation of the pilot project to drug test arrested felons. In each of the three 
cases, an identical amendment was introduced in the House and the Senate. 

Crime Prevention: 

Since October 1985, $809,284 in Federal Justice Assistance Act funds and state and 
local match funds have been used to develop and support statewide and local crime 
prevention programs in Virginia. The federal funds will e~"Pire in September 1989 and 
consequently there will be a significant lack of resources to continue to support the 
demand for crime prevention services. 

• 

The crime prevention funds have been used to suppoct the 140 local law enforcement 
agencies and numerous community and business groups providing crime prevention 
services by responding to 800 requests for technical assistance; training 900 law 
enforcement officers and citizens; and distributing 250,000 pieces of crime prevention '. 
literature. 

The Crime Commission recommended that $160,000 and two positions be allocated to 
the Department of Criminal Justice Services to staff and provide material for a central 
crime prevention resource center. This center will make available to law enforcement 
officials and other interested parties printed material, public service announcements, and 
audio visual material. Additionally, technical assistance on all areas of crime prevention 
will be made available. The budget amendment was approved by the 1989 General 
Assembly. 

Drug Trafficking Stu~ 

The General Assembly's directive to the Crime Commission, pursuant to Senate Joint 
Resolution 144, to conduct a major two-year task force drug-trafficking study will 
require resources far beyond those originally budgeted for the Commission. Therefore, 
budget amendments were introduced to provide $22,825 in general funds to accompany 
$75,000 in anticipated federal grant funding to conduct the study. The total $97,825 
($75,000 federal plus $22,825 state) to fund the first year of the major study will provide 
for the employment of a full-time research project manager, clerical support, survey 
contracts, a computer terminal, supplies and other expenses inherent in the undertaking. 
An additional $20,000 in general funds was also requested and approved to provide for a 
part-time research specialist to assist the Commission with its mounting on-going 
responsibilities, exclusive of the study. 
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• Drug Testing of ArrestE'&,."J - Pilot Project: 

• 

• 

Delega.te Clifton A. Woodrum chaired the Commission's study subcommittee which 
examined drug testing of arrested felons as part of a pre-trial program. Delegate 
Woodrwn introduced House Bill 1318 in the 1989 Session to establish specific legal 
authority and proced1Jral safeguards for conducting the tests. This bill was passed by the 
1989 General Assem.bly. 

As a compani.on measure, Delegate Woodrum and Senator Elmon T. Gray introduced 
budget amendments in the House and Senate, respectively, to ensure that at least one of 
the new pre-trif.tl programs being created around the state incorporate the drug testing 
component. The amendments passed and the final budget bill places the responsibility of 
overseeing anfl evaluating these pre-trial programs with the Department of Criminal 
Justice Services. The Department is to provide the House Appropriations and Senate 
Finance Committees with an initial evaluation by October 1, 1989. 
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D. Non-Legislative Recommendations 
Forensic Laboratories 

The Crime Commission has long held a significant interest in the operatior.. of the 
state forensic labs. In 1972, the Crime Commission reoommended and successfully 
sponsored legislation creating the state forensic laboratory to provide services to all law 
enforcement agencies in the Commonwealth. This was the first state-owned and 
state-operated laboratory of its type in the country. In 1974, the Crime Commission 
co-sponsored the first Forensic Science Academy. Finally, §2.1-427 of the Code planes 
the Director of the Crime Commission on the Consolidated Laboratory Services Advifsory 
Board. This section of the report will address three major issues relating to the 
laboratories. 

The first issue relates to the physical and organizational placement of the Bureau of 
Forensic Science. Currently, the Division of Consolidated Laboratory Services is divided 
into three Bureaus: Forensic Science, Microbiology and Chemistry. 

The Commission had tracked with great interest the development of a new forensic 
laboratory-medioal examiner facility to be located adjacent to the Roanoke County 
Sheriffs' Office at Peters Creek and 1-581. The site was conveyed to the state by 
Roanoke County, contingent upon initia.tion of action for construction of the laboratory 
building by May of 1992. This appears to be a tremendous opportunity to remove the 
western forensic lab and medical examiner offices from current inadequate locations. 

• 

However, the Commission became aware that a proposal was being considered to combine • 
forensics with the Bureaus of Microbiology and Chemistry within the same space at this 
new facility, utilizing "total building security." Members of the Crime Commission have 
serious reservations about this concept if the forensic section is not physically separate 
by design within the proposed structure. 

The Crime Commission feels that the reputation of Virginia's forensic laboratories is 
regarded with the utmost confidence by our criminal courts. All efforts must be made to 
protect and enhance that reputation. It is important for evidentiary purposes that access 
be highly limited in the forensic section to protect the chain of custody of criminal 
evidence held and examined in the crime laboratory. At our April 19 meeting, Speaker A. 
L. Pbilpott mentioned this point to Dr. Tiedemann (Director of the Consolidated 
Laboratories) who was responding to an inquiry on the Roanoke laboratories. To this end, 
current law (§2.1-429.3) states that "The Bureau of Forensic Science shall be isolated 
within the Division as much as necessary to ensure the protection of evidence •.•• " 

On May 12, 1988, the Commission wrote to. the Governor's Cabinet Secretary of 
Administration, the Honorable Carolyn Jefferson-Muss, regarding the physical 
configuration of the Roanoke forensic laboratory. The Commission strongly 
recommended that the forensic laboratory in Roanoke be kept physically separate from 
other laboratory functions. The Commission enjoys an excellent working relationship 
with Secretary Moss and commends her continued fine efforts in overseeing the operation 
of the Consolidated Laboratories. We were delighted to have Secretary Moss testify 
before the Commission on August l6p 1988, that she found no compelling reason to 
Sllpport the combination of Forensic Science, Microbiology and Chemistry within the 
same physical space in the proposed Roanoke laboratory. 
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In further discussions along that same line with Secretary Moss, the Commission 
brought up various difficulties that had been experienced by having the Bureau of 
Forensic Science organizationally placed under the umbrella agency, the Division of 
Consolidated Laboratory Services, along with the two regulatory Bureaus of Microbiology 
and Chemistry. The Commission specifically inquired as to the feasibility of removing 
Forensic Science from this organizational configuration and making it the Division of 
Forensic Science, equal in stature to the Division of Consolidated Laboratories 
(Microbiology and Chemistry). Secretary Moss indicated she was in the process of 
reviewing a variety of factors related to the operational efficiency of Consolidated 
Laboratories and would certainly keep the Commissionts concerns in mind. Members of 
the Commission feel that a Division of Forensic Science directly under the Department of 
General Services may remove an additional layer of bureaucracy and could increase the 
responsiveness of the Forensic Labs to the law enforcement community. In any event; 
the Commission recommends an evaluation of the organizational placement be conducted 
by the Secretary of Administration. 

The second major issue relating to the forensic laboratories was the backlog of drug 
cases. 

The Commission has followed closely, over. the past two years, the work of the State 
Forensic Laboratories, related to drug case analysis. The Commission has heard from 
state police, Commonwealth's attorneys, sheriffs and local police as to how increasing 
resources of law enforcement across Virginia are being directed at attacking drug 
trafficking. As a result, the number of drug cases being submitted to the Forensic Labs 
monthly has continued to rise and no decrease can be realistically expected • 

The Commission has been advised that prosecution of drug law violations has been 
hampered by this backlog even to the point of dismissal of some cases by the court. With 
the significant connection between drug trafficking and other crime, the Commission felt 
strongly that the necessary resources needed to be provided to the Forensic Laboratories 
t,,) process the drug cases in a timely manner. 

On August 16, 1988, Secretary Carolyn Jefferson-Moss testified before the Crime 
Commission as to the drug case backlog and other issues related to the Forensic Labs. 
The Secretary evaluated the backlog as being an emergency requiring immediate 
attention. She stated that the drug case backlog in the labs was over 2500 cases, up from 
802 on January 1. The average turn-around time for cases has risen correspondingly from 
three weeks to over two months. Secretary Moss also testified as to the resources needed 
to provide rplief. 

On September 12, 1988, the Crime Commission Chairman wrote to Governor Gerald 
L. Balilcs and the leadership of the General Assembly asking that full support be given to 
a budget request being submitted by the Forensic Laboratories for eleven new positions 
and over $560,000 in funding. Governor Baliles fully funded the requested amount in his 
proposed 1989 Budget Bill. The General Assembly approved, the recommendation of the 
GovernQr. 

Finally, the Consolidated Laboratory Services Board conducted a study during 1988 
on the feasibility of expanding user fees for laboratory services. The Crime Commission 
prevailed in its opposition to any user fees for forensic science functions • 
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At the fall 1987 meeting of the Consolidated Laboratory Services Advisory Board, 
the Chairman of the Board was asked to appoint a Board committee in order to evaluate 
the concept of user fees f01' services provided by the Division of Consolidated Laboratory 
Services (DCLS). The committee would also make recommendations to the Board and to 
the Department of General Services (DGS). 

After initial organizational preparation, the committee was comprised of: 

Dr. Gerald C. Llewellyn, Department of Health, Chairman; 
Mr. Larry Lawson, State Water Control Board; 
Mr. Billy Southall, Department of Agriculture and Consumer Services; 
Mr. Robert Colvin, State Crime Commission; and 
Dr. Albert W. Tiedemann, Division of Consolidated Laboratory 

Services, (consultant/representative of DGS/DCLS). 

The committee met during thE:! summer of 1988 to determine the scope of the issue 
of user fees for services provided by DCLS. A letter was prepared requesting comments 
on the following issues: 

a. the extent of a fee schedule (who would be required to pay 
and for which tests); 

b. fiscal support necessary for administrative needs of user agencies; 

c. privatization as an option fui' :state agencies needing laboratory 
services; 

d. impact of user fees for state agencies and/or privatization on 
DCLS. 

From the first meeting, the Crime Commission Dii'ector went on record "as strongly 
opposing any user fees for the forensic science function. The Commission wrote to the 
criminal justice representatives on the Laboratory Board and encouraged their opposition 
to the imposition of user fees. These representatives joined in supporting the 
Commission's position: 

Richard N. Harris, Department of Criminal Justice Service; 
Robert L. Suthard, Virginia State Police; 
John E. Kloch, Commonwealth's Attorney for Alexandria; 
John deKoven Bowen, Charlottesville Police Chief; 
Charles W. Jackson, Westmofleland County Sheriff; 
J. David Shobe, Jr., of th~ ABC Board. 

The subcommittee completed its work and made several recommendations. The 
following are two major findings of the subcommittee. 

1. User fees should not be initiated for any forensic science fWlction. 

2. Initiation of user fees for lab services provided to state agencies is not cost 
efficient and therefore should not be initiated. 

• 

• 

Subsequently, the full Laboratory Services Board endorsed the recommendations of • 
the subcommittee. 
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• Victims of Crime: 

• 

• 

Several issues consideX"ed by the Commission were thought to merit further inquiry 
before legislation was introduced or before any administrative recommendation was 
issued. These include several areas involving victims of crime and areas involving 
corrections. 

The Commission voted to continue the subcommittee on victims and witnesses of 
crime into 1989. The subcommittee, chaired by Delegate Warren G. Stambaugh, was 
asked by the Commission to further examine the issues of counselor confidentiality and 
trial attendance by victims' families and to oontinue mOnitoring the Crime Victims 
Compensation Program. The Joint Legislative Audit and Review Commission (JLARC) in 
1988 formally requested the Division of Crime Victims Compensation to report to the 
Crime Commission in 1989 as to its progress in implementing JLARC's recommendations 
for improving the Division. The subcommittee will be closely mouitoring the activities 
and accomplishments of the Division throughout 1989. 

The Sandy Cochran Committee, at the Commission's December 20 public hearing, 
asked the Commission to sponsor legislation to enact a notoriety for profit law ("Son of 
Sam law") in Virginia. 

In past years there have been several instances where offenders who have committed 
particularly sensational crimes have received substantial sums of money as a result of 
their notoriety. Books, magazine articles, and movies describing heinous crimes have 
resulted in significant royalties to criminals (or, often, to relatives they designated) while 
their victims languished without any form of restitution • 

The most notorious case of this type occurred in New York t where the "Son of Sam" 
murders occurred. David Berkowitz, the convicted murderer in those cases, was sought 
out by the media with financial offers to iell his stOry4 In response, the New York 
legislature passed a law in 1977 which prevents convicted criminals from receiving such 
financial remuneration until his or her victims have been compensated. 

The fun Commission voted to ask the subcommlttee ou victims and witnesses of 
crime to review the issue in 1989. 

Corrections: 

Mr. Frank E. Saunders, a member of the Virginia Parole Board, brought to the 
attention of the Commission certain difficulties being experienced with what is 
commonly known as the Youthful Offender Act. This procedure is codified in §§19.2-311 
through 19.2-316 as an indeterminate commitment to the Department of Corrections. 
This law allows certain youth, ages 18 to 21, who are convicted of less than a Class 1 
felony, to be sentenced to four years in a suitable facility if the Department of 
COlTections and the Virginia Parole Board concur with the court that the individual is 
likely to return to society rehabilitated. The person may be released at any time prior to 
completion of the sentence if t.he Virginia Parole Board believes the person demonstrated 
suitability for rel~ase, 
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There appears to exist substantial confusion over sentence computation, and it is 
reported that no such opportunity exists for female youthful offenders. The Commission 
agreed to review the current legislation to determine what corrections may be required 
and make a report of any recommendations to the 1990 General Assembly. 

In reg81"ti to a second issue on corrections, Ms. Jean W. Auldridge of Alexandria, 
Virginia, testified to the Crime Commission on the importance of treatment programs for 
sex offenders. She relayed that a surprising number of those incarcerated inmates in 
Virginia's prisons have a sex-crime related offense on their record. She also noted that 
most of these inmates will one day return to our communities. Ms. Auldridge commented 
that the 100th Congress enacted comprehensive mental health amendments including a 
provision for grants to states and local governments for demonstration projects for 
treatment and prevention relating to sex offenses. The grants are to be administered by 
the Secretary of Health and Human Services through the National Institute of Mental 
Health (N.I.MoH.). 

The Commission's subcommittee on corrections and rehabilitation, chaired by 
Revert!nd George F. Ricketts, Sr., was asked by the Commission to follow up on this 
issue. The Crime Commission has been very involved over the years in advocating 
treatment programs for sex offenders. In fact, the Commission conducted its initial 
study of such programs in response to Senate Joint Resolution No. 31 of the 1974 Session 
of the General Assembly. 

Sheriffs'Staffing 

• 

The 1988 General Assembly included language in the Appropriations Act (Chapter • 
800) which directed the Joint Legislative Audit and Review Commission (JLARC) to -
conduct a study of state support for locally elected constitutional officers, including 
evaluating staffing standards for sheriffs. 

During 1988 the Crime Commission learned of increasing demands on sheriffs in 
handling transports for involuntary admissions to mental health facilities. In addition, 
sheriffs must execute the initial detention order prior to any commitment hearing 
commencing. 

We were informed that the increase in this particular responsibility is creating a 
stram on manpower availability for other vital and requisite functions of the sheriff. The 
Crime Commission believes this particular factor is one which should be carefully 
considered when evaluating the staffing levels necessary to ac~quately operate a sheriff's 
office. Therefore, the Commission by letter dated January 18, leS9, formally requested 
JLARC to examine this issue in the course of its study during 1989. 

The Director of JLARC, Dr. Philip A. Leone, subsequently assured the Crime 
Commission that the mental health transportation issue would be addressed as JLARC 
staff conduct their study. The Crime Commission enjoys an excellent relationshiv with 
JLARC's chairman, Delegate Robert B. Ball, Sr., its director and staff. We commend 
them on their excellent work and look forward to receiving a report on s!"1riffs' staffing 
levels. 
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V. FORMAL STUDIES -1988 
The 1988 General Assembly, before adjournment in mid-March, passed eight joint 

resolutions directing the Crime Commission to study certain topics and issues in criminal 
justice, and report its recommendations to the 1989 General Assembly. The Commission 
conducted a study of court appearance waiver pursuant to Senate Joint Resolution 56, a 
study of part-time and auxiliary police as directed by House Joint Resolution 19, and 
considered issues relating to private security officers pursuant to House Joint Resolution 
168. House Joint Resolution 40 created the Commission's major study of asset seizure 
and forfeiture, while House Joint Resolution 60 established a study on drug testing of 
8I'l'estees. House Joint Resolution 64 directed the Commission to study building code 
security standards. Finally, House Joint Resolutions 48 and 184 authorized the Crime 
Commission's 1988 study of victims and witnesses of crime. The recommendations from 
each of these formal stuidies were reported in December of 1988 to the Governor and 
General Assembly. As a result of the studies, twelve bills were recommended to the 1989 
Session of the General Assembly. These bills are listed and explained in Section IV of this 
report. 

This section gives a brief summary of the issues and findings of each formal study 
conducted by the Commission in 1988. A report was issued on each of the studies and 
copies are available from the Crime Commission. 

A. COurt Appearance Waiver Study 
Introduction 

The Virginia State Crime Commission was directed and authorized by Senate Joint 
ResolutioR 56 (1988) to "study the feasibility and desirability of allowing persons involved 
in motor vehicle accidents which do not involve personal injury or death to waive 
appearance and plead guilty." 

Current law in Virginia, as set forth in §19.2-254.1 of the Code, allows a rlriver 
charged with a traffic infraction to enter a written appearancp and waive court hearing, 
except in instances where property damage or personal injury results. Many times, 
however, when property damage has occurred, a driver who has been charged with a 
traffic violation does not wish to contest the charge and pleads guilty. Allowing a driver 
to waive a personal appearance and prepay his fine when no personal injury is ;nvolved 
may reduce inconvenience to the driver, improve the efficiency of the courts and save 
the Commonwealth and localities som£: costs in the form of overtime pay for state and 
local police officers 'who are required to appear. For these reasons, the 1988 General 
Assembly passed Senate Joint Resolution 56, which was introduced by Senator Dudley J. 
Emick of Botetourt. 

Subcommittee Memberf~ App' \Jl!.lUted 

Senator Elmon T. Gray appointed Mr. H. Lane Kneedler of the Attorney General's Office 
to serve as chairman of' the subcommittee on court appearance waiver. Members of the 
Crime Commission who served on the subcommittee were: 

Mr. H. Lane Kneedler (Attorney General's Office)p CWtirman 
Senator Elmo G. Cross, Jr., of Hanover 
Delegate Robert B. Ball, Sr., of Ri~hmond 
Delegate V. Thomas Forehand, Jr, of Chesapea.'<e 
Delegate Clifton A. Woodrum of Roanoke 
Reverend George F. Ricketts, Sr., of Richmond 
The Honorable Robert F. Horan, Jr., of Fairfax 



Issues Addressed 

The subcommittee heard testimony and considered research supporting waiver, e.g.: 

1. inconvenience to out-of-town drivers charged with traffic violations; 

2. time lost from work by all parties, wltnesses, etc.; 

3. the inconvenience of appearance by all parties, witnesses, police officers, etc., 
when it is the intent of the defendant to enter a plea of guilty and no testimony 
is required; 

4. the possible lack of difference in culpability of the defendant whether or not 
property damage or injury occurs; 

5. the volume of cases in traffic court, many of which could be disposed of 
without time in court; 

6. the reduction in time spent by court clerks in processing court cases if waiver 
were permitted. 

The subcommittee also cons;'dered the following factors suggesting waiver to be 
impractical or potentially unjust: 

1. an accident with no apparent injury may actually have resultud in injury not 
manifest at the accident scene; 

2. a victim deserves his "day in court"; 

3. a notice system, whereby victims and witnesses would be notified of the 
defendant's waiver, would have to be established; 

4. a victim's subsequent civil case could be adversely affected by his lack of 
opportunity to examine the police officer or the defendant; 

5. the police officer will likely not realize any savings in court time since he 
already has pre-established "court days"; 

6. the owner of damaged property or an injured person may be able to obtain 
insurance information, an accurate address, employee information, etc., in 
~ourt even upon a plea of guilty. 

Findings 

The subcommittee aclmowledged that savings in time and expense to the defendant, 
victim and witnesses in a non-injury traffic case would be realized by allowing a pre-trial 
waiver of court appearance for the defendant. It also acknowledged that some savings in 
time and expense would be realized by court personnel by reduction of the docket. On tile 
whole, however, the subcommittee determined that the uncertainty of the injury to the 
victim, the preservation of the victim's right to confront the defendant in court, the 

------\ 

• 

• 

usefulness of traffic court testimony in subsequent civil litigation and the time and effort • 
involved in creating and maintaining a workable notice program to victims and witnesses 
if the defendant waived trial all weighed in favor of preserving the current system. 
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Recommendations 

The subcommittee, after holding three public meetings and. a public hearing, 
conducting extensive research, and receiving public comment on the issue, presented its 
findings and recommendations to the full Crime Commission on October 18, 1988. After 
careful consideration, the Commission adopted the findings of the subcommittee and the 
recommendations that no action be taken on the issue and that the law remain the same. 

1989 Sen&te Document No.5 presents the report of the Virginia state Crime 
Commission on court apparence waiver to the Governor and the General Assembly. A 
copy is available upon request from the Commission • 
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B. Asset Seizure and Forfeiture Study 
Introduction . 

The Virginia state Crime Commission was directed and authorized by House Joiiit 
Resolution 40 (1988), patroned by Delegate George F. Allen, to 1'(0 evaluate the 
effectiveness of Virginia's asset seizure and forfeiture program in criminal cases, (ii) 
evaluate methods to improve said program, and (iii) make any recommendations th~ 
Commission finds appropriate." . . .. ,l . 

The study arose out of the concern that the demands being placed on law 
enforcement by ever-increasing commerce in illicit drugs with the concomitant increase 
in ancillary criminal activity were not being met by Virginia's current seizure and 
forfeiture laws. 

The primary focus of the subcommittee's work was a consideration of the 
Commonwealth's constitutional requirement that forfeited assets be disposed to the 
Literary Fund (Section 8 of Article vm of the Constitution of Virginia). Additionally, the 
Commission sought to correct deficiencies in the Commonwealth's statutory forfeiture 
scheme, without regard to the disposition of forfeited assets (Virginia Code Ann. 
§18.2-249). 

Subcommittee Members Appointed 

• 

On April 19, 1988, Senator Elman T. Gray, Chairman of the Virginia State Crime • 
Commission, appointed Speaker of the House of Delegates A. L. Philpott to serve as the 
chairman of the subcommittee on drug asset seizurefJ and forfeitures. Members of the 
Crime Commission who served on the subcommittee are: 

Speaker A. L. Philpott of Henry, Chairman 
Senator Elmon T. Gray of Sussex 
Senator Howard P. Anderson of Halifax 
Delegate Raymond R. Guest, Jr., of Front Royal 
Delegate Warren G. Stambaugh of Arlington 
Delegate Clifton A. Woodrwn of Roanoke 
Mr. Robert F. Horan, Jr., of Fairfax 
Mr. H. Lane Kneedler, Attorney General's Office 

Issues Addressed 

The stated objectives of this SQldy were broad (to evaluate and improve the 
Commonwealth's forfeiture program). 'l·.Ile first task of the study was, therefore, sheer 
issue identification. Across a broad spectrum of state and federal government personnel 
the following question wa'3 directed: "What, if anything, is wrong with Virginia's 
forfeiture law?" The answers formed the issues of the study, as follows: 

1. What sum of money, represented by total forfeited asset value, is at issue? 

2. How much money is the Literary Fund losing as a result of the federal asset 
sharing program? 
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3. How widespread is the utilization of federal asset sharing among Virginia's 
local governments? 

4. To what degree is the Virginia forfeiture scheme being utilized? 

5. Would a constitutional amendment and a change in forfeiture statutes effect a 
desirable change in Virginia's drug enforcement program? 

6. What controls are currently in force to guarantee audit and accounting of funds 
received by local governments by virtue of the federal asset sharing system? 

7. What are the limits of control Virginia can place on the receipt of shared asset 
funds? (Assumes no constitutional amendment or continued use of federal asset 
sharing program pending amendment). 

8. What are the features and limitations of the federal asset sharing program and 
by what authority does it operate? 

9. What are the features and limitations of Virginia's drug asset forfeiture law 
and by what authority does it operate? 

Findings 

The subcommittee learned through considerable testimony and a mailed survey of 
twenty-five Virginia counties and cities that the federal forfeiture program is used 
almost to the exclusion of the Commonwealth's program. The reasons are as foHows: 

1. The federal government returns as much as ninety percent of forfeited assets 
to the seizing locality, whereas all forfeited assets other than vehicles must be 
turned over to the Literary Fund under the state program; 

2. The federal program, in over ninety percent of the cases, requires no trial 
whatsoever, whereas the state program most oHen requires two trials (one 
criminal, one civil). The federal system is quicker, more efficient and 
effective and requires less state manpower. Most important to the localities, 
however, is that the bulk of the forfeiture is returned to the locality to fund 
the expensive task of drug enforcment. 

The subcommittee also learned that the Literary Fund receives only $150,000 per 
year from all forfeitures, no matter the source, so that diversion of drug forfeitures to 
another fund (by constitutional amendment) would have 8. minimal effect on the Literary 
Fund. Overall, less than 0.2 of 1% of total annual revenue in the Literary Fund is derived 
from all forfeitures. 

The subcommittee learned that no statutory auditing policy is in place in Virginia, 
potentially allowing forfeited funds to be spent by the receiving locality without 
conformity to a mandated scJ1eme and without proper audit. A locality must merely 
specify to the distributing federal agency that the funds are to be used for "law 
enforcement purposes." 
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Finally, the subcommittee was made aware of pending (now enacted) federal • 
legislation (Title VI of HR 5210--the Omnibus Drug Initiative Act of 1988) which could 
have a significant impact on ff ":2ral forfeiture asset sharing. Title VI of HR 5210 would, 
in its unamended form, have denied Virginia federal shared assets by mandating in 
essence that shared assets be used only for law enforcement and if such use were in 
contravention of state law, the state would not receive such fWlds. Inasmuch as Virginia's 
Constitution mandates that forfeited funds be diverted to the Literary Fund, Virginia's 
receipt of shared forfeiture assets would be foreclosed and local law enforcement would 
no longer be refunded its drug enforcement costs. 

Recommendations 

The subcommittee, after intensive study of the issues, after holding three public 
meetings and one public hearing, and after receiving significant input from tlb.e public and 
the law enforcement community, presented its findings and recommendations to the full 
Crime Commission at its October 18, 1988 meeting. After careful consideration, the 
Commission adopted the above findings of the subcommittee and made the folloviing 
recommendations: 

1. Amend Article VITI, Section 8 of the Virginia Constitution to allow forfeited 
drug assets to "be distributed by law for the purpose of promoting law 
enforcement," rather than diverted to the Literary Fund. 

2. Amend the Virginia Code by adding a Chapter 22.1 in Title 19 (§19.2-386.1 et 
seq.) which streamlines current seizure/forfeiture law, makes explicit law now 
deemed implicit, sets out specific codified exemptions from the forfeiture 
sanction and eliminates reliance on the illegal liquor statute (§4-56) for drug 
forfeitures. 

3. Amend and expand application of §18.2-249 to include forfeiture of "interest or 
profits derived from investment of money or property traceable to exchange 
for drugs." 

4. Amend the Code by adding a new §58.1-3127.1 and amending §52-4.3 to 
provide for stricter audit and controllf monies received from the federal 
government via forfeiture asset sharing. 

5. Enlist the aid of Virginia's congressional contingent to delay the enactment of 
the pertinent provisions of the Omnibus Drug Initiative of 1988 (HR 5210). 
(Note: Enactment was delayed for one year.) 

1989 House Document No. 7 presents the full report of the Virginia State Crime 
Commission to the Governor and the General Assembly on the study of drug asset 
seizures and forfeitures. A copy is available from the Commission upon request. 
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c. study of Victims and Witnesses of Crime 
Introduction 

The Virginia State Crime Commission was directed and authorized by House Joint 
Resolution 48 (1988), patroned by Delegate Clifton A. Woodrwn, to continue the study on 
crime witnesses and victims originally called for by 1987 House Joint Resolution 225. The 
Commission was specifically directed by House Joint Resolution 48 to· "continue its 
examination of victim impact statements, victim input in the . parole process, 
confidentiality of designated victim counseling, the right of victim's families to be 
present during the trial and other issues as the Commission deems appropriate." 
Additionally, House Joint Resolution 184, patroned by Delegate Howard P. Copeland 
directed Jl .... ARC to conduct a study of the Crime Victims Compensation Program and 
directed the Crime Commission to review the treatment of victims of crime. 

The Commonwealth has long recognized the need to guarantee a fair and balanced 
criminal justice system protecting the rights of victims and witnesses of crime as well as 
those of criminal defendants. 

Subcommittee Members Appointed 

Except for Senator William T. Parker, former chairman of the subcommittee, who 
returned to private business, and Mr. William N. Paxton, Jr. whose death on November 7; 
1987, saddened the Commission, all members on the 1987 subcommittee were reappointed 
to this 1988 study. Three recently appointed Commission members, Mr. Robert C. Bobb, 
City Manager of Richmond, Delegate V. Thomas Forehand, Jr., and Senator Elmo G. 
Cross, Jr. were named to the subcommittee. Senator Gray selected Delegate Warren G. 
Stambaugh as chairman of the subcommittee. 

The membership of the subcommittee is as follows: 

Delegate Warren G. Stambaugh of Arlington, Chairman 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr., of Mechanicsville 
Delegate V. Thomas Forehand, Jr., of Chesapeake 
Delegate Raymond R. Guest, Jr., of Front Royal 
Mr. H. Lane Knei'dler, Attorney General's Office 
Reverend George F. Ricketts, Sr., of Richmond 
Delegate Clifton A. Woodrum of Roanoke 

Issues Addressed 

Numerous past studies and legislative enactments dealing with victims and witnesses 
of crime have, fortunately, narrowed the scope of very pressing issues yet to be 
addressed. For instance, legislation was enacted in 1988 to in,crease crime victims 
compensation, improve the process of informing victims and witnesses of their rights and 
available services, prevent eroployerg from penalizing employees for attending required 
court appearances, and allowing two-way closed-circuit testimony • 
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This study, still very broad in scope, addrfassed the following issues: 

A. Separate waiting areas in courthouses for victims and witnesses to afford them 
privacy and protect.ion from intiIltlidation; 

B. Expansioiilmodification of §l9.2-299.1, Virginia's Victim Impact statement 
Law; 

c. Expansion of victims' parole input and change in mode of notice to victims of 
prisoner release; 

D. Nondisclosme of victims' and witnesses' addresses in open court; 

E. Definition of "counselor" for the purpose of counselor-client (victim) privilege; 

F. Right of victims to remain in court during trial; 

G. Criminal Injuries Compensation Fund. 

Findings and Recommendations 

A. Separate Waiting AreRS 

• 
I 

The subcommittee re-emphasized the recognized need for separate waiting • 
areas to provide a less threatening and more comfortable environment for 
victims and their families and recomrmended that the 1989 Session of the 
General Assembly adopt a resolution reminding local governing bodies "to make 
all reasonable efforts to furnish a separate waiting area for victims of crime 
and their families and witnesses. I? 

B. Victim Impact Statements 

The subcommittee balanced the demands of proponents of two distinct schools 
of thought on the issue: one supporting mandatory consideration by the court of 
a victim impact statement; and one maintaining that its current discretionary 
character is the reason for its success because it allows 'the court to weigh the 
merits of a victim's statement. 

The subcommittee recommended amending Virginia's Victim Impact Statement 
Law (§l9.2-29S.1) to mandate inclusion of such a statement upon motion by the 
Commonwealth's attorney in a presentence report, while continuing to allow 
judicial discretion for its inclusion in the event no such motion is made. The 
subcommittee also included the definition of "victim" in §19.2-299.1. 
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C. Parole Input and Notification of Release 

The subcommitt€~ found that while §53.1-160 requires the Department of 
Corrections to notify certain officials of a prisoner's pending release and 
allows the victim an opportunity to provide parole input, nothing requires 
notification of the victim of either. The subcommittee determined that both 
should and could be done and recommended amendments to §53.1-160 (notice 
of prisoner release) and §19.2-299 (presentence investigations) to accomplish 
both. 

D. Nondisclosure of Address in Open Court 

The subcommittee found that despite problems presented to trial attorneys 
asserting the need to know such information, victim or witness protection is 
paramount and recommended a new Code section (§19.2-269.2) prohibiting 
disclosure of a victim or witness address' if judicially determined to be 
immaterial to the case. 

E. Counselor Privilege 

The subcommittee found that while the defendant should have access to all 
information that could influence the outcome of his tr:al, no one should be able 
to discredit, intimidate or embarrass a victim with irrelevant information. 
Section 8.01-400.2 establishes a counselor privilege in civil cases and §54-932 
defines "professional counselor." The subcommittee delayed a decision on the 
issue until the profession can settle upon a definition for "counselor." 

F. Courtroom Attendance 

The subcommittee aclmowledged the anguish caused when an innocent 
victim/witness is excluded from court. In light of the existence of sixteen 
states with laws on the subject, the subcommittee recommended that those 
laws be studied and the issue carried over. 

G. Criminal Injuries r 'und 

The Crime Commission, pursuant to House Joint Resolution 184, has assisted 
JLARC in its study of the Crime Victims' Compensation Division. A separate 
report was published by JLARC. 

1989 House Document No.8 presents the full report of the Virginia State Crime 
Commission to the Governor and General Assembly on the study of victims and witnesses 
of crime. A copy is availiable from the Crime Commission upon request • 
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D. Study of Drug Testing of Arrestees 
Introduction 

The Virginia State Crime Commission was directed and authorized by House Joint 
Resolution No. 60, patroned by Delegate Ralph L. Axselle, Jr., to "study a voluntary drug 
testing program for arrestees awaiting trial or sentencing." 

The study was proposed by Attorney General Mary Sue Terry in respon'3e to the 
grow..ng concern about the link between drug abuse and criminal behavior and indications 
from outside the Commonwealth that drug testing of arrestees is an effective way of 
identifying those who pose a high risk of pretrial rearrest. Attorney General Terry 
provided information and substantial support to the Commission's effort. 

The Commission focused on such iss\les as whether there should be such a program, 
what its components would be and how it would be implemented. 

Subcommittee Members Appointed 

During the Apa.'il 19, 1988 meeting of the Crime Commission, Senator Gray appointed 
Delegate Clifton A. Woodrum of Roanoke to serve as the chairman of the subcommittee 
on drug testing of arrestees study. Members of the Crime Commission who served on the 
subcommittee are as follows: 

Delegate Clifton A. Woodrum of Roanoke, Chairman 
Senator Howard P. Anderson of Halifax 
Senator Elmon T. Gray of Sussex 
Delegate Raymond R. Guest, Jr., of Front Royal 
Mr. Robert F. Horan, Jr., of Fairfax 
Mr. H. Lane Kneedler, Attorney General's Office 
Speakel' A. L. Philpott of Henry 
Delegate Warren G. Stambaugh of Arlington 

Issues Addressed 

The Commission was directed to study a very broad subject (a voluntary drug testing 
program for arrestees awaiting trial or sentencing) with the possible outcome of 
re(!ommending such a program. Virginia does not presently conduct any such testing. As 
such, the subcommittee explored numerous issues related to putting a drug testing 
program in place. Major among them were: 

A. Who should be tested; 
B. At what point in criminal proceedings such a test would be made available to 

the judicial officers; 
C. Whether the test results would be used in making the decision to release the 

subject or only to set conditions of release; 
D. Reliablity of the testing device/method; 
E. The need to retest a positive result; 
F. The proper agency to administer the test; 

• 

• 

G. The expense of such a program or pilot program; • 
H. The types of drugs to test for; 
I. The actual link between crime and drugs; 
J. Potential effectiveness of such a program in reducing crime. 
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• Findings 

The subcommittee considered the findings and testimony from parties from 
Washington, D.C. jurisdictions where a pre-trial testing program is already in place and 
concluded that such tests are indeed reliable; that there is a significant statistical 
correlation between drug use and crime; and that drug use by an arrestee is a factor 
determinative of his likelihood to return for trial. 

The subcommittee determined that the cost of a pilot program in Richmond (as an 
example) for 1000 initial arrestees to be $91,500, 01'$203.30 per accused over the course 
of monitoring. The subnommittee inquired about federal funding and found none to exist. 
It was concluded that the type of drug which should be tested for largely depends on the 
"drug of choice" in the locality. 

The subcommittee concluded that a great correlation between crime and drug use 
exists, that periodic testing as a condition of lrelease could reduce crime, and that 
important statistical information could result from a pilot project. 

Recommendations 

The subcommittee, after holding three public meetings, one public hearing and 
considering testimony and research information, presented its findings and 
recommendations to the full Crime Commission at its October 18, 1988 meeting. After 
careful consideration the Commission adopted the findings of the suooommittee and its 
recommendations as follows: 

• A. Enabling Legislation 

• 

Introduce legislation to amend §19.2-123 of the Code to enable any jurisdiction 
served by a pre-trial services agency to conduct a voluntary drug testing program in 
agreemeent with the chief judge of the general district court. The amendment should 
require that the test results only be used to assist the judicial offioer in setting the 
conditions of release. The amendment would also allow the judicial officer to require 
an arrestee who tested positive on the initial test, and was subsequently released, to 
refrain from illegal drug use and submit to periodic tests until final disposition of his 
trial. 

B. Coordination of Pilot Program by the Department of Corrections 

Contingent upon the passage of the proposed enabling legislation, the General 
Assembly should request the Department of Corrections, in coordination with its new 
pre-trial services program, to establish a pilot drug testing program for all accused 
felons in lock-up. 

C. Quarterly R.eports From the Department of Corrections 

Request that the Department of COlTections report on a quarterly basis to the 
Virginia State Crime Commission on the results of the drug testing program. 

1989 House Document No.9 presents the full report of the Virginia State Crime 
Commission to the Governor and the General Assembly on the study of drug testing of 
arrestees. A copy is available from the Crime Commission upon request • 
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E. Part-time, Volunteer and 
Auxiliary Law Enforcement Officers 

Introduction 

The Virginia State Crime Commission was authorized and directed by House Joint 
Resolution No. 19 (1988), patroned by Delegate Warren G. St6.IJlbaugh, to "(i) determine 
the current use of part-time deputy sheriffs, and volunteer or auxiliary law enforcement 
personnel, (ii) evaluate minimum standards as these standards may apply to part-time 
deputy sheriffs and volunteer personnel, iU1d (iii) determine the level of funding, if any, 
needed to provide training for these individuals." 

The study was undertaken to address (i) t .... h.e discrepancy between training 
requirements for auxiliary police officers and full-time police officers although there is 
ultimately no difference in their powers and (ii) the current lack of minimum training 
standards for part-time law enforcement officers. 

Subcommittee Members Appointed 

During the April 19, 1988 meeting of the Crime Commission, Senator Elmon T. Gray 
of Sussex, selected Delegate Raymond R. Guest, Jr., to serve as chairman of this 
subcommittee. Members of the Crime Commission who served on the subcommittee are: 

Delegate Raymond R. Guest, Jr., of Front Royal, Chairman 
Delegate Robert B. Ball, Sr., of Henrico 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr., of Hanover 
Delegate V. Thomas Forehand, Jr., of Chesapeake 
Senator Elmon T. Gray of Sussex 
Mr. H. Lane Kneedler, Attorney General's Office 
Delegate Warren G. Stambaugh of Arlington 

Issues Addressed 

Virginia Code §l5.1-159.2A grants auxiliary police all the powers and immunities of 
constables at common law. Constables at common law are not required to receive 
training but, according to a 1981 report of the Attorney General, a "constable is by virtue 
of his office a conservator of the peace, whose duties are similar to those of a sheriff." 
Thus, subsection A permits an auxiliary policeman to act as a sheriff but without having 
been trained. 

Virginia Code §15.1-159.2B, in apparent conflict with subsection A, empowers 
localities to establish auxiliary police forces with the powers of full-time police if such 
forces have been sufficiently trained. Thus, the statutory training requirement is 
mar.rlpulable. 

Additionally, there is no training requirement at all for part-time law enforcement 
officers. Because of the above inequities and conflicts the subcommittee studied the 

• 

• 

following issues: • 

1. The responsibility and authority of part-time deputy sheriffs and volunteer or 
auxiliary law enforcement personnel according to job function. 
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2. The current use of part-time deputy sheriffs and volunteer or auxiliary law 
enforcement officers. 

3. The desirability of establishing minimum training requirements for part-time 
deputy sheriffs and auxiliary or volunteer law enforcement personnel. 

4. §15.1-159.2A and B, conflicting provisions within the Code of Virginia, 
regulating the traininc; requirements of auxiliary police. 

5. The level of funding, if any, needed to provide training for these individuals. 

Findings and Recommendations 

A. Auxiliary Officers 

The subcommittee determined that each jurisdiction should be authorized to 
establish the training standards for its auxiliary program, except that no auxiliary police 
officer should be permitted to carry or use a firearm unless such auxiliary has met the 
basic and in-service firearms training requirements established by the Criminal Justice 
Services Board. Each jurisdiction would, therefore, be afforded flexibility to adapt its 
program to its needs and resources. 

B. Part-Time Officers 

The subcommittee found that apparent discrepancies in the law indeed needed 
correction and determined that legislation WEts needed to require that part-time officers 
receive the same training as full-time officers. 

C. Recommendations 

The full Crime Commission met on October 18, 1988, and l'eceived the report of the 
subcommittee, adopting its recommendations that §l5.1-159.2 be amended to make it 
clear that auxiliary law enforcement officers receive, at a minimum, basic and in-service 
firearms training and that §9-169 and §9-180 be amended to require part-time law 
enforcement officers to comply with minimum training standards. 

House Document No. 10 (1989) presents the full report of the Virginia State Crime 
Commission to the Governor and the General Assembly on the study of part-time, 
volunteer and auxiliary law enforcement officers. A copy is available from the Crime 
Commission upon request • 
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Fe Study of Building Code Security Needs 
Introduction 

The Crime Commission was directed and authorized by House Joint Resolution No. 
64 (1988) to study the secmity needs of the Commonwealth's building code to ascertain 
the manner of reduction/prevention of crime by constructing buildings less vulnerable to 
criminal intrusion. The study legislation was introduced by Delegate James F. Almand of 
Arlington at the request of the Virginia Crime Prevention Association (YCP A). 

Subcommittee Members Appointed 

During the April 19, 1988 meeting of the Crime Commission, Senator Gray appointed 
Delegate Robert B. Ball, Sr., of Richmond to serve as chairman of the subcommittee on 
building code security needs. Members of the Crime Commission who served on the 
subcommittee are: 

Delegate Robert B. Ball, Sr., of Henrico, Chairman 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr., of Hanover 
Delegate V. Thomas Forehand, Jr., of Chesapeake 
Reverend George F. Ricketts, Sr., of Richmond 

Scope of the Study 

This study examines building security needs in Virginia. The study was conducted by 
the Crime Commission with staff support from the Department of Criminal Justice 
Services (DCJS) and the Department of Housing and Community Development (DHCD), 
which administers the building code. 

The subcommittee expresses its appreciation to Mr. Patrick Harris, Criminal Justice 
Analyst of DCJS; Mr. Curtis L. McIver, State Building Code Administrator; and Mr. 
Harold A. Wright, Executive Director of the Virginia Crime Prevention Association, for 
their significant contributions to this study. 

The Virginia Crime Prevention Association (YCPA) researched methods of crime 
prevention through improving building security and suggested that security become a part 
of the Uniform Statewide Building Code's general purpose as described in the Code of 
Virginia. 

In addition, the VCP A has put together a list of security requirements which it 
recommended be added to the Building Code. The subcommittee evaluated the security 
needs of the Virginia Statewide Building Code and considered the advantages and 
disadvantages of the proposals submitted by the VCP A. 

Issues, Findings and Recommendations 

• 

• 

The full Crime Commission met on October 18, 1988, and received the rleport of the 
subcommittee. After careful consideration, the findings and recommendations of the 
subcommittee were adopted by the Commission. The Crime Commission subcommittee • 
researched numerous studies conducted nationwide and heard testimony on crime 
prevention through building codes and environmental design. These studies and testimony 
demonstrated that incorporation of crime prevention into the construction phase of 
buildings can be very successful. 
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The Virginia Crime Prevention Association (VCPA) submitted a list of security 
requirements which it recommended be added to the Building Code. These 
recommendations included input from both law enforcement and fire safety officials and 
were influenced greatly by a former Arlington County building security ordinance. 

Builders expressed concern over potential increased costs in construction resulting 
from the additional requirements. Additionally, building inspectors argue that the 
proposed security requirements would be too difficult to enforce. 

After the public hearing, the VCP A revised its recommendations to alleviate some of 
the concerns raised and presented the revision at the final meeting of the subcommittee 
on September 1, 1988. Some of those assisting with the study who had expressed concern 
with the original set of recommendations welcomed the revisions but still had 
reservations. 

After considering the current law, the other studies conducted in Virginia and 
nationwide, and input from the public hearing and from others assisting with the study, 
the subcommittee was convinced that crime prevention through environmental design is a 
very important aspect of public safety. Indeed, research has shown that prevention of 
residential burglary reduces crimes of violence. 

The Board of Housing and Community Development had specific building code 
proposals from the VCPA currently under consideration pursuant to the Administrative 
Process Act. The subcommittee strongly encourages the Board to incorporate such crime 
prevention security requirements, as it deems feasible, into the Uniform Statewide 
Building Code. The subcommittee concluded that examining the intricacies of 
cow.truction components was beyond the scope of this legislative study and is properly 
handled by the Board. 

On the second issue, the VCP A requested the amendment of §36-99 of the Code of 
Virginia to place the word "security" in the provision describing the pUl'pose of the 
Uniform Statewide Building Code. After careful consideration, the subcommittee was 
convinced that the current language which includes the word safety already enables crime 
prevention measures to be placed in the Building Code. Indeed, the Board was considering 
such measures. Thel.'efore, th..2 subcommittee did not recommend amending §36-99. 

House Document No. 12 (1989) presents the full report of the Virginia State Crime 
Commission to the Governor and General Assembly on the study of building code security 
needs. A copy is available from the Crime Commission upon request • 
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G. study of Private Security 
Introduction 

The Virginia State Crime Commission was directed and authorized by House Joint 
Resolution 168 (1988), patroned by Delegate Frederick H. Creekmore, to study the 
private security profession to determine no) what powers of arrest and detention are 
appropriate for private security guards and (ii) whether private security guards should be 
granted immunity from civil liability for actions incidental to arrest and, if so, what 
actions." 

Subcommittee Members Appointed 

During the April 19, 1988 meeting of the Crime Commission, Senator Elmon T. Gray 
of Sussex, selected Delegate Raymond R. Guest, Jr., to serve as chairman of this 
subcommittee. Members of the Crime Commission who served on the subcommittee are: 

Delegate Raymond R. Guest, Jr. s of Front Royal, Chairman 
Delegate Robert B. Ball, Sr., of Henrico 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr., of Hanover 
Delegate V. Thomas Forehand, Jr., of Chesapeake 
Senator Elmon T. Gray of Sussex 
Mr. H. Lane Kneedler, Attorney General's Office 
Delegate Warren G. Stambaugh of Arlington 

Issues Addressed 

From the broad issues set forth in the resolution and in the Introduction above, the 
subcommittee derived and focused on such specific questions as: 

1. Whether unarmed security guards should be granted arrest authority; 

2. Whether the arrest authority of armed security guards should be broadened or 
restricted (currently per §54-129.33 extends authority to offenses committed 
in the presence of officer or for shoplifting when the merchant has probable 
cause to believe concealment of goods has occurred); 

3. Whether training standards for armed and unarmed security guards are 
sufficient (currently twelve hours of training for both plus an additional four 
hours of firearms training for armed guards); 

4. Whether civil immunity should apply for acts incidental to arrest. 

Findings 

The subcommittee acquired data and made its determinations based on considerable 
testimony and research presented at one public hearing, a subcommittee work session, a 
staff briefing and an extensive statewide mail survey of the private security industry. 
The subcommittee found that: 

1. Unarmed security guards must receive twelve hours of training; by contrast, 
armed security guards receive the same training plus four additional hours in 
use of firearms. 
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2. Law enforCE!ment officers receive 315 hours of classroom training and sixty 
hours of field training. 

3. As of July 1, 1988, unarmed security service guards are no longer required to 
register with the Department of Commerce; training is to be ensured now by 
the private security service's "compliance agent." 

4. No training is required for in-house (proprietary) security guards. 

5. The arrest authority of armed security guards granted under § 54-729.33 has 
presented no substantial problems. 

6. By a great majority (82%) the survey respondents felt that current training is 
inadequate. 

7. The subcommittee concluded that existing firearms training for armed security 
guards is inadequate. 

Recommenda.tions 

The full Crime Commission met on October 18, 1988, and received the report of the 
subcommittee. After careful consideration, the above findings and the following 
recommendations of the subcommittee were adopted by the Commission: 

!!narmed Contractual Private Security Guards 

1. The Commission agreed that no official action rf~garding the arrest authority of 
unarmed contractual security guards should be taken at this time; however, the 
Commission will (Jontinue to monitor the wa.armed branch of the private 
security industry. 

Armed Contractual Security Guards 

1. Section 54-729.33 should be retained in its current form (no amendment 
recommended). 

2. The Virginia State Crime Commission should formally request that the 
Criminal Justice Sernces Board reevaluate the firearms training requirements 
for armed guards. 

Civil Immunity for Private Security Guards 

1. The subcommittee made no recommendation regarding the issue of civil 
immunity for private security guards. 

House Docwnent No. 11 (1989) presents the full report of the Virginia State Crime 
Commission to the Governor and the General Assembly on the study of private security. 
A copy is available from the Crime Commission upon request • 
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\~. CRIMINAL JUSTICE ISSUES 
Introductio~ 

In addition to completing formal studies, developing legislative and administrative 
recommendations, and conducting specific inquiries, the Commission monitors on behalf 
of the legislature the on-going operation of the criminal justice system. The Commission 
uses this section of the report to bring to the attention of the law enforcement 
community select issues of importance which arose during the year. 

A. Forensic Laboratories 

Accreditation 

The Virginia Bureau of Forensic Science received accreditation by the American 
Society of Crime Laboratory Directors (ASCLD) on Jauuary 11, 1989. This accreditation 
was earned after an intensive and thorough professional analysis of the Bureau's 
operation. The Commission congratulates all of the Bureau's employees on a job very well 
done. The Commission also noted that by virtue of the ASCLD accreditation, Virginia has 
the first accredited DNA laboratory in the country. 

Drug Case Backlog 

• 

Despite constantly increasing submissions (a record 2,100 were received in January, • 
1989), the laboratory is continuing to reduce the backlog (1,651 cases at the end of 
February 1989) from its previous high of over 2,600 in July, 1988. As the backlog has 
diminished, the percent of drug cases completed within the goal of ten working days had 
increased to thirty-seven percent statewide. 

Extensive use of overtime and wage personnel, automated equipment and the Drug 
Item Reduction Program (DIRP) have all contributed to this improvement. The Crime 
Commission endorsed the Drug Item Reduction Program early in 1988. This program 
allows the scientists to focus efforts on only the major items submitted in each case (i.e., 
a large bag of cocaine). 

As mentioned in Section IV-D of this report, the budget amendment for additional 
resources for drug analyses was funded in full and provides eleven additional positions 
and money to pay for the aforementioned wage and overtime effective Aprill, 1989. All 
eleven of these positions are established and six have already been filled with the 
remaining five in recruitment. The 1989 General Assembly also passed a Crime 
Commission bill (SB 587) to amend §19.2-187.1 to alleviate the situation in drug cases 
requiring chemists and evidence custodians to appear in every case. 

DNA Profiling 

The major issue regarding the Bureau of Forensic Science involves DNA profiling, 
which is an innovative scientific identification system. Deoxyribonucleic acid profiling 
will now enable forensic serologists to positively identify a specific individual by 
matching his DNA to DNA in blood, semen or other body fluid or tissue found at a crime 
scene. In contrast, conventional serological techniques do not provide this high degree of • 
specificity. 
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In the early 19'm~s the Virginia State Crime Commission recommended legislation 
which €~t.abl.i$h~ii the stat~· Forensic Science Laboratory to provide services to all law 
enforcement agencies in tue Commonwealth. This was the first state-owned and 
state-operated laboratory of this type in the country, and it has consistently received 
praise for its high quality wor:k and progressiveness. 

The Commonweelth of Virginia has once again established itself as a leader in 
forensic science by Mcoming the first state whose forensic laboratory personnel have 
learned to ~rform the ,t'evolutionary DN'A (deoxyribonucleic acid) print identification 
test used in criminal investigations. DNA testing may well be to law enforcement at the 
end of the twentiett century, what fingerprint evidence was at the beginning of the 
century. The FBI has also recently acquired this technology. 

"DNA-profiling" or "DNA-fingerprinting" is a test procedure which involves 
extracting the DNA from a specimen, such as semen, blood, or tissue, and chemically 
dividing the DNA into fragments. Because of naturally occurring variations in the DNA 
molecule from one person to the ne~, the fragments will form a pattern that serves as an 
identity profile. This pattern can then be compared with the DNA pattern obtained from 
suspect's blood specimen. If the patterns match, one can conclude that the biological 
specimens are from the same individual. If the patterns do not match, investigators can 
be absolutely assured from the biological evidence that the suspect is not the perpetrator. 

As of the writing of this report, the Bureau of Forensic Science has completed the 
final phases of the DNA technology transfer program and will begin on May 1, 1989, 
performing analysis on selected suitable evidence which will have been submitted to the 
laboratory for serological examination. Thus, the Virginia Bureau of Forensic Science 
will be the first state forensic laboratory in the country to be performing such work. 

DNA testing will, on May 1, be available as an additional serological test. Thus, 
every case submitted to the forensic laboratories for serological e,~amination will be 
evaluated for applicability of DNA analysis. However, because of the limited capacity to 
conduct these tests, the laboratory must be selective to ensure that the limited resources 
are being used most effectively. To that end, guidelines have been established by the 
Bureau of Forensic Science for evaluating a case for the potential of DNA analysis. 

It must be emphasized that DNA analysis is not a t€chnique that can be performed 
overnight. Under optimum conditions, the process takes approximately six weeks to 
complete. Therefore, this should be considered when setting trial dates. 

Deanne F. Dabbs, forensic serology section chief, can be reached at (804) 786-2343 
to answer questions from law enforcem~nt authorities concerning DNA analysis, for a 
copy of the guidelines or for the status of DNA analysis on a case. 

In conclusion, the Commission offers its highest praise to Secretary Carolyn Moss, 
Dr. Paul Ferrara, and the entire staff of the Bureau of Forensic Science for the excellent 
service they provide in strengthening Virginia's criminal justice system • 
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B. Omnibus Drug Initiative Act of 1988 

During August, September and October of 1988, Congress was developing the 
Omnibus Drug Initiative Act, or HR 5210. This Act is an extensive piece of legislation 
which is directed at preventing the manufacturing, distribution, and use of illegal drugs. 
The bill addresses money laundering, drug abuse education, foreign assistance programs, 
and a variety of other areas. However, one provision of the bill, as passed by the House 
and communicated to the Senate, would potentially have adversly affected Virginia's 
participation in the federal equity sharing program, which allows the proceeds from 
seized and forfeited assets of drug dealers to be shared with state and local law 
enforcement agencies. This program has become a vital component of Virginia's war on 
drugs. 

The troublesome section of the bill, Section 511(e)(3)(B), adds a paragraph which 
requires that no assets be "transferred to circwnvent any requirement of state law that 
prohibits forfeiture or limits use or disposition of property forfeited to state or local 
agencies." Virginia constitutional law requires all fines and forfeitures to go to the state 
Literary Fund. Exclusive of 511(e)(3)(B), this provision of state law does not apply to 
property forfeited by federal authorities on behalf of the state. 

The conflict arises in that the U. S. Attorney General's guidelines on federal equity 
sharing require the returned proceeds to be used solely for law enforcement, as opposed 
to being deposited in a literary fund. Thus, one interpretation of state law along with the 
new federal law would foreclose Virginia's law enforcement authorities from further 
receiving proceeds from assets seized by the federal authorities on their behalf. 

During the course of the Crime Commission's study of asset seizure and forfeiture, 
the study subcommittee, chaired by House Speaker A. L. Philpott, discovered the 
problematic language in the proposed federal law. In late September of 1988, Speaker 
Philpott and other members of the State Crime Commission contacted Senator John W. 
Warner, Congressman Frederick C. Boucher, and Congressman Owen B. Pickett and 
requested their assistance in obtaining a delay in the implementation of this one section 
of the Omnibus Drug Initiative Act. Senator Warner addressed the Senate on this issue on 
October 14, 1988, and Congressmen Boucher and Pickett made important contacts with 
the leadership of the House. In addition, J(.',hn W. Jones of the Virginia State Sheriffs' 
Association and Col. J. C. Herbert Bryant of ARGUS actively mobilized the support of 
their organizations and contacts to help convey the Commission's position to Congress. 
As a result, a one-year delay in the implementation of this one troublesome paragraph 
(out of the entire bill exceeding 375 pages) was secured, ",1th the effective date of 
511(e)(3)(B) beginning October 1, 1989. The entire bill was passed by Congress and signed 
into law by the President. 

This important delay provided the opportunity for Virginia to further examine and 
respond to the new federal law. As a result of its study on asset seizure and forfeiture, 
the Crime Commission recommended to the 1989 General Assembly wording for a 
resolution (SJR 36) which was awaiting action, having been carried over from the 1988 
<'ession for study. Senate Joint Resolution 36, whose chief patron was Senator Joseph V. 
GartIan, Jr., was an initiative of Attorney General Mary Sue Terry. Senate Joint 
Resolution 36 would allow the General Assembly to make an exception to the 
constitutional requirement that all forfeitures go to the Literary Fund. Under this 
proposal, proceeds from seized assets related to the sale, manufacture or distribution of 
illegal drugs, would be paid into the state treasury "distributed by law for the purposes of 
promoting law enforcement." 
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An identical measure, HJR 328, whose chief patron was Delegate Ford C. Quillen, 
was introduced to the 1989 Session and also passed. In order for the exception to the 
Virginia Constitution to become a reality, at least one of the two resolutions (SJR 36 and 
HJR 328) must again be passed in identical form by the General Assembly in 1990 and 
subsequently ratified by Virginia voters at the polls in November of 1990. 

As of April 1989, the Crime Commission, Governor Baliles and Attorney General 
Terry, along with ARGUS, the Virginia Association of Chiefs of Police, the Virginia State 
Police, Virginia State Sheriffs Association and other state and national organizations had 
initiated communications with Congressional Senators and Representatives to gain yet 
another extension to the implementation date; moving it forward from October 1, 1989 to 
at least December 31, 1990. This further initiative is now feasible due to the General 
Assembly's passage of SJR 36 and HJR 328. 

Attorney General Mary Sue Terry, Chief Deputy Attorney General H. Lane Kneedler, 
Senator John W. Warner, Congressman Frederick B. Boucher, Congressman Owen B. 
Pickett, Col. J. C. Herbert Bryant and John W. Jones were invaluable in obtaining the 
initial one year delay in the federal law. We offer them our sincere gratitude and look 
forward to further success in this important endeavor. 

Following and responding to changes in federal law which have a potential specific 
impact on Virginia's criminal justice system is but another of the Crime Commission's 
roles. We will be working this year to secure the necessary congressional action and 
welcome the support and assistance of law enforcement authorities across Virginia • 
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VII. SELECTED ORGANIZATIONS IN CRIMINAL JUSTICE 
During the year, the Commission worked closely with a variety of individuals and 

organizations in addition to a host of state and local governmental agencies. Last year 
we recognized the Sandy Cochran Committee, the Virginia Tactical Association and the 
Virginia Network for Victims and Witnesses of Crime. During 1988, the Commission 
interacted with the Virginia Silver star Foundation, the Virginia Crime Prevention 
Association, and the Armored Response Group United States (ARGUS), three important 
organizations which have not previously been highlighted in the Commission's Annual 
Reports. 

A. The Virginia Silver Star Foundation 

At the June 21 meeting of the Commission Mr. John B. Werner gave an overview of 
the Silver Star Foundation. Governor Gerald L. Baliles had arranged f01.' the presentation 
to the Commission and we were most pleased to learn of the good work of this 
organization. 

The purpose of the Foundation is to raise and administer funds for the benefit of the 
surviving spouses and children of law enforcement officials, fire fighters, and other public 
safety personnel who have lost their lives in the line of duty. The deceased must have 
been employed by the Commonwealth of Virginia or one of its counties, cities, or towns 
or as a member of any fire company or department or rescue squad that has been 
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county, city, or town. Funds that are raised by the Foundation may be used for 
scholarships, medical expenses, counseling, summer camp, home mortgage aid, birthday 
and holiday greetings, and oth~r forms of assistance which must be approved by the board 
of trustees, subject to limitations set forth in the articles of incorporation. In addition, 
the Foundation may exercise all powers conferred upon nonstock corporations by 
§13.1-826 of the Virginia Nonstock Corporation Act. 

The Foundation awarded three scholarships totalling $10,000 for the 1988-1989 
school year. An additional $10,000 was appropriated for a loan to help the widow of a 
state trooper, who was killed in the line of duty, to relocate. The Virginia Silver Star 
Foundation is a nonprofit, tax exempt organization. For additional information contact 
John B. Werner, Chairman, or John A. Gibney, Jr., Secretary, P. O. Box 527 Richmond, 
Virginia 23204 (804) 353-8699. 

B. Virginia Crime Prevention Association: 

The Commission, at its December 20, 1988 meeting, heard from the VCP A director 
as to the activities of the Association. We commend the members and staff of the VCPA 
on their many valuable accomplishments. 

In the fall of 1977, the Department of Criminal Justice Services began an initiative 
1.0 create an interest among law enforcement agencies, businesses and community 
organizations to provide crime prevention services to their constituency. In 1978 the 
DCJS formed the Virginia Crime Prevention Association, a nonprofit organization 
comprised of law enforcement officials, citizen volunteers and sixteen law ellforcement • 
agencies. Today, over 175 law enforcement agencies are working with community 
organizations to develop and provide services such as substance abuse programs, home 
and business security, personal safety, the design of secure communities, neighborhood 
watch, crime prevention for youth and other valuable crime prevention programs. 
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The organization also provides a vast majority of its programs and resources to 
nonmember individuals and organizations. The Association provides training on a variety 
of crime prevention topics that enables practitioners and volunteers to improve the 
quality of their service delivery. Youth-related crime prevention handout material is 
provided by VCPA to local departments and organizations that otherwise would not be 
able to purchase the material. The vep A has develop.ed a statewide crime prevention 
cuuncil comprised of representatives of local councils in order to involve citizens in 
policy-making and leadership. The Association assisted forty jurisdictions in providing 
on-site assistance to local law enforcement agencies and community organizations to 
enable them to initiate or improve crime prevention services. There is an annual 
neighborhood watch conference for program leaders which was attended by 345 people in 
1988. The VCPA also conducts seminars for businesses and community organizations. 
The accomplishments and future goals of the Association are vital to the citizens of 
Virginia, and the crime fighting efforts of communities and the state. For further 
information about VCPA contact Harold A. Wright, Executive Director, P.O. Box 6942, 
Richmond, Virginia (804) 747-9193. 

C. Armored Response Group United States (ARGUS) 

On December 20, 1988, Col. J.e. Herbert Bryant addressed the full Commission 
about the work of ARGUS in the law enforcement effort in Virginia and elsewhere. We 
commend Col. Bryant and ARGUS on the unique and valuable service they provide. 

The Armored Response Group United States (ARGUS) is a police task force 
comprised of state and federal law enforcement officers. ARGUS il a member of the 
Regional Organized Crime Information Center (R.O.C.I.C.). The mission of ARGUS is to 
cost efficiently assist multiple law enforcement agencies by providing training and 
twenty-four-hour access to a pool of ballistically protected vehicles and specialty 
equipment. When a need arises, ARGUS Task Force personnel will provide the 
transportation of the equipment to the crisis scene where it is turned over to the 
requesting agency to use in whatever way the agency determines necessary to resolve the 
situation. 

Colonel Herbert Bryant, Jr., a federal officer with a twenty-nine-year background in 
state, federal and international law enforcement and Sheriff John R. Isom of Loudoun 
County, Virginia, a twenty-five-year veterWl of the law enforcement community, saw the 
need for readily available specialized equipment and created the ARGUS Task Force to 
answer the need. The result is a collection of specially modified, armor-protected 
vehicles and tactical equipment, made available for emergency, preplanned or protracted 
operations to any law enforcement agency within the District of Columbia and an 
eight-state region surrounding ~he equipment's home base in Northern Virginia. The Task 
Force, made up of sworn law enforcement personnel provided by their respective state 
and federal agencies, compriseJs the operational and training arm of ARGUS. The ARGUS 
Task Force, under the command of Col. Bryant, a Special Deputy U. S. Marshal, ensures 
that the equipment is in mecbl!nically sound working order and ready for deployment 
twenty-four hours a day. The current ARGUS module inventory includes a three-person 
armored command vehicle whit;~b has a twelve foot ram for removing obstacles and an 
additional five foot "arm" with pick up and delivery capabilities; a fourteen-passenger 
armored personnel carrier with stretcher and emergency medical equipment; a 250 ton 
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towmotor; a hydro crane; and an armored fork lift. When appropriate, the vehicles can be 
transported to the crisis site utilizing an ARGUS tractor/trailer, accompanied by a 
service vehicle equipped with the necessary repair and service tools such as a generator, 
flood lights, and fuel. The equipment is intended to provide protection in a purely 
defensive manner. The first step for any law enforcement agency interested in having 
this specialized equipment available is to request instruction in the physical operation of 
the equipment. Training is avaUable only to law enforcement agencies and requires that 
personnel from the agency go through a course of instruetion covering the oPf. \,:·,;tion of 
the vehicles prior to requesting deployment. 

The current ARGUS equi~ment module and training base is located just outside of 
Washington at the Virginia Army National Guard facilities iri Loudoun County, Virginia, 
and can be deployed to any region within the United States. Future plans call for ARGUS 
equipment modules to be located in six regions, the second of which will open in 1989, and 
will cover the southeast region of the United States. 

For further information on ARGUS, please contact Colonel J. C. Herbert Bryant, Jr., 
Commander, or Sgt. Mary Colleen Broderick, Director of Administration, at 1301 Moran 
Road, Sterling, Virginia 22170 (703) 430-9600 or ('103) 777-0410 (24lhour emergency). 
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VlII. INTO 1989 
The major work of the Commission in late 1989 will be undertaking the task force 

drug-crime study directed by Senate Joint Resolution 144. The drug problem is growing 
in the Commonwealth. That is no surprise either to public officials or to the public at 
large. Unfortunately, while growth has been at a steady rate, recent nionths have in fact 
seen a large and unexplainej burst in illegal drug activity in some of our communities. 

The state has been busy cooperating with local police in investigative and 
enforcement activitiesc The General Assembly has author.ized the creation of new 
positions for drug law enf'orcement within the Department of State Police. The General 
Assembly has also toughened the anti-drug criminal laws. 

The Virginia Supreme Court has observed in its continuing study of sentencing 
patterns, that within the last eighteen months, judges are lengthening sentences for drug 
dealing. The result is and will be a strain on our Department of Corrections, even after 
completion of two new major facilities within the next two years. 

It is also apparent now to most in the criminal justice community that law 
enforcement alone cannot manage this problem; education and treatment are important. 
Drug Abuse Resistance Education (DARE) is a program of law enforcement involvement 
in the education of our young people that has been professionally recognized for its 
potenUal impact in assisting our youth resist the temptations of a drug abusing lifestyle. 
In the area of treatment, the Department of Mental Health, has injected major new 
anti-drug funding through its local Community Services Boards. All these efforts take 
resources, people and time. But we are aware more than ever before that it will take a 
major cooperative effort to manage this problem and make us safe on our streets and in 
our homes. 

We are also keenly aware that the solutions to the drug problem are not simple or 
easily found. It is for this reason, and in response to many concerns voiced to the 
legislature ane] to the Crime Commission by the public and law enforcement officals 
across Virginia, that Senate Joint Resolution 144, whose chief patron is Senator Elmon T. 
Gray, Crime Commission Chairman, was introduced in the 1989 Session of the General 
Assembly. Senate Joint Resolution 144 directs the Crime Commission to undertake a 
major two-year task for study of drug trafficking, abuse and related crime. The 
Commission will seek to develop a comprehensive strategy and plan of attack at the state 
level coordinating our efforts with all state, local and federal authorities and agencies. 
The Crime Commission will focus on enforcement, consumption reduction and 
correctional-rehabilitative issues. 

Prior to July 1, substantial preparations will be required to begin the study. The 
eight additional members must be appointed, the federal grant must be finalized, staff 
must be selected and retained, and an initial plan of action must be developed. The 
Commission is looking forward to moving ahead with this important project. 

The 1989 General Assembly passed several other joint resolutions directing the 
Commission to study various matters affecting crime, crime control, criminal procedure, 
and public safety. The Commission is requested in these cases to research the issue and 
submit its recommendations to the Governor and the 1990 General Assembly. 
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House Joint Resolution 283, whose chief patron was Delegate Warren G. Stambaugh • 
of Arlington, Virginia, addresses handicapped inmates in local jails. 

The purpose of Public Law 94-142 is to assure that all handicapped children have 
available to them, within the time periods specified in Section 1412 (2)(B) of Title 20, 
public education which emphasizes special education and related services designed to 
meet their unusual needs, to assure that the right of the children and their parents or 
guardians are protected, to assess and assure the effectiveness of efforts to educate 
handicapped children, and to provide for the education of all handicapped children. 
Congress has found that there are more than eight million handicapped children in the 
United States today and the special education needs of these children are not being fully 
met. State and local educational agencies have an obligation to provide education for all 
handicapped persons, but present financial resources are inadequate to meet the special 
education needs of the handicapped. 

The jailed population which may qualify for this special program may approach 1,000 
inmates. House Joint Resolution 283 directs the Virginia State Crime Commission to 
conduct a study of handicapped individuals under the age of twenty-two years in Virginia 
jails to determine the number of handicapped youth requiring service, the resources 
required to provide those services, the most efficient method of service delivery and the 
cost of providing such services. 

Delegate Vincent F. Callahan, Jr., of Mclean, Virginia, patroned HJR 321, which 
deals with shock incarceration of inmates. Boot camp prisons, often described as "shock 
incarceration," provide a highly regimented program involving strict discipliner. hard • 
labor, physical training, and some drill and ceremony resembling aspects of military basic 
training. As of December 1987, seven states operated such programs. These are Georgia, 
Oklahoma, Mississippi, Florida, Louisiana, New York, and South Carolina. An additional 
five states --- Kansas, Michigan, Missouri, New Hampshire, and North Carolina are in 
the process of developing boot camp programs. Most states restrict the requirements for 
the programs to impressionable young adult felons who are not hardened criminals. Also, 
states have required that prisoners must volunteer to participate in the programs. The 
National Institute of Justice defines "shock incarceration" programs as providing a short 
period of imprisonment followed by community supervision. The programs re<.!ruit young 
adult first time offenders, and provide a highly regimented program. House Joint 
Resolution 321 requests the Commission to study shock incarceration progrlaIns as an 
alternative to lengthy, costly incarceration for suitable inmates. The Commission is 
requested to review the shock incarceration programs and other alternativ~~ types of 
incarceration that have been implemented in other states. The Commission will 
determine how feasible the alternative programs are, the expected be:llefits and 
detriments, and identify the type of inmate who can be best served in the shock 
incarceration program. 

Delegate G. Steven Agee of Roanoke, Virginia, sponsored HJR 367, which directs the 
Crime Commission to study non-detectable firearms and their effect 011 jail and 
courtroom security. The Virginia State Crime Commission is requested to evaluate the 
state of the art of manufacture of non-detectable firearms and firearms or explosives 
containing materials other than metal, (ii) determine what, if any danger is pJresented to 
the Commonwealth by the existence of such weapons, (iii) determine the adequacy and 
effectiveness of 
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jail house and courtroom weapons detection devices to detect metallic or non-metallic 
firearms or explosives, (iv) eValuate the impact on the Commonwealth of recent federal 
legislation regarding plastic guns and whether or not similar state legislation is 
appropriate and (v) make any recommendations the Commission finds appropriate 
including minimum standards, if appropriate, for detection devices. 

House Joint Resolution 237, whose chief patron was Delegate A. Victor Thomas, 
requests the Secretary of Transportation and Public ,Safety to provide for and improve 
upon a system of forecasting both state prison and jail inmate populations. The Secretary 
is to submit her initial report to the Virginia Crime Commission and the 1990 General 
Assembly. Secretary Watts is scheduled to appear before the Commission on April 18, 
1989, to present a work plan for implementing the provisions of HJR 237. 

Delegate George H. Heilig, Jr. of Norfolk brought to the attention of the 
Commission the serious perils faced by individuals working during the night at 
convenience stores or other all night establishments. Delegate Heilig requested a 
Commission inquiry into these situations. The Commission shares Delegate Heilig's 
concern over the safety of such persons. We believe that a large number of robberies 
occur as a result of drug abuse and drug trafficking. During the Crime Commission's 
two-year major task fort;le study (SJR 144) of drug-related crime, this issue will be one 
which receives our attention. 

In the 1989 Session of the General Assembly, Senator J. Granger Macfarlane and 
Delegate Alan A. Diamonstein introduced SB 568 and HB 1251, respectively. Both bills 
would amend §16.1-254 of the Code, relating to transportation of detained juveniles, to 
provide that the agency having custody or supervision of the juvenile shall be responsible 
for any transportation, unless the person is violent or disruptive. Currently, the chief 
juvenile and domestic relatiow,; court judge designates the appropriate agency to handle 
the transportation. In most cWles, this duty is assigned to the sheriff of the jurisdiction in 
which the detention facility !a located. Certain :inequities and inefficiencies have arisen 
as a result of the curren1t requirements. 

During hearings on the bills before the General Assembly committees, the 
Department of Corrections reported a potential $1.2 million fiscal impact to assume the 
responsibility. Because of this development, Senator Macfarlane concluded it would be in 
the best interest of the affected young people in custody, the Department of Corrections, 
and the sheriffs if the Crime Commission \fnuld examine the issue in detail during 1989. 
As a .'\'esult, neither bill was pursued further and the Commission was formally requested 
to inJ.tiate an inquiry. 

During 1989, the Commission will continue its close monitoring of the work of the 
Bureau of Forensic Science, the crowding of Virginia's jails and prisons, and meaningful 
programs for our incarcerated population, the Community Diversion Programs, the work 
of law enforcement officers and prosecutors statewide, and the effectiveness of 
Virginia's criminal justice system • 
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In summary, the Commission will continue in 1989 its most important role by keeping 
its finger on the pulse of criminal justice in Virginia. This will be accomplished by 
members and staff visiting numerous localities across Virginia, and meeting with the 
officers on the beat, the correctional officers in prisons, sheriffs and deputies, police 
chiefs, wardens, judges, prosecutors and especially concerned citizens. Also important is 
the Commission's contact with the National Association of Attorneys General, National 
Conference of State Legislatures, federal law enforcement authorities and other 
organizations which track national and interstate crime trends and related law 
enforcement initiatives. 

In conclusion, as a legislative commission, the Virginia State Crime Commission 
works closely with all segments of criminal justice and has received the support of 
different administrations, legislators, citizens, local and state agencies in accomplishing 
its legislative charge. In this essential role in state government, the Commission has 
striven to build an environment and spirit of cooperation and confidence. This spirit is 
manifested in the many individuals and agencies that work with and rely upon the 
Commission in strengthening the criminal justice system. 

During 1989, the Commission will follow up on previous recommendations and will 
re-examine the implementation and effectiveness of its past accomplishments. In 
addition to its formal studies, the Commission will undertake new initiatives in addressing 
methods to solidify and enhance the effectiveness of this Commonwealth's efforts in 
criminal justice. 
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~.ACKNOWLEDGEMENTS 

As explained on page two of this report, the thirteen member Commission is staffed 
by the director, his administrative assistant and a part-time staff attorney. However, 
substantially more staffing is needed primarily during the period May to October of each 
year to assist in dealing with the large volume of research, technical analysis and writing 
and to provide other areas of support for the study subcommittees. In addition, extra 
staff assistance is needed during sessions of the General Assembly in tracking the large 
volume of crime-related legislation. Finally, the Commission relies upon the fiscal office 
of the Division of Legislative Services for accounting support. 

In order to meet the research staffing need, the Commission utilizes internship 
participants from law schools and universities and has employed part-time temporary 
research associates as funding would allow. The Commission, during 1988, received grant 
funding from the Department of Criminal Justice Services to employ Vernon E. Rich, 
Ph.D., of Radford University, as a contracted research associate. Dr. Rich and our 
pari-time attorney, D. Robie Ingram, were the principal staff researchers on the study of 
asset seizure and forfeiture. In addition, two third-year law student~ from the College of 
William and Mary in Williamsburg participated in research internships with the 
Commission from May of 1988 to October of 1988. Ms. Susan E. Foster and Ms. Elizabeth 
H. McGrail worked with the Commission staff on the victims of crime, private security, 
auxiliary police, building code security and court appearance waiver studies. Phyllis H. 
Price, Ph.D., quality control supervisor with the Division of Legislative Sernces, Mandie 
M. Patterson, Victim Services Manager, and John Mahoney, Victims Services Specialist 
with the Department of Criminal Justice Services contributed significantly to the 
research effort on victims and witnesses of crime. 

Earlier in 1988, Bryan E. Borneisen, a senior studying Administration of Justice at 
Virginia Commonwealth University, participated in an internship with the Commission. 
Mr. Borneisen helped the Commission track various pieces of legislation in the 1988 
General Assembly. Professor James Hooker has coordinated the selection and placement 
of interns from Virginia Commonwealth University since 1986 and we appreciate his 
excellent support. 

Barbara (Kris) Ragan worked for the Commission throughout the summer and early 
fall of 1988 providing much needed additional secretarial and document processing 
support. We commend Kris on her diligent efforts. 

Throughout the year, the Division of Legislative Services handles the accounting and 
payroll processing functions for the Commission. The agency Director, E. M. Miller, Jr.; 
Fiscal Officer, Benjamin T. Reese; Accountant Senior, Caryl S. Harris; and Fiscal 
Technician, Betsy W. Smith all provide an invaluable service to the Commission. In 
addition, Penny Smithers, office manager, April Pitts, receptionist and Jim Hall, mail and 
reproduction operator each extend many courtesies to the Commission. Finally, Phyllis 
H. Price, Ph.D., quality control supervisor was most generous in reviewing various 
Commission reports to ensure the integrity of the documents. We also wish to commend 
the Division of Legislative Automated Systems, its Director, Charles M. Hubbard and 
staff for the excellent technical support provided throughout the year • 
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While the Commission conducts all of its research in-house, we draw upon individuals 
with special expertise in the various disciplines for needed information or assistance. 
Therefore, the Commission extends its sincere appreciation to the many individuals from 
the following agencies who have lent their support for the Commission, including 
representatives from the following agencies: 

Bureau of Forensic Science 
Clerk of the House of Delegates, 
Clerk of the Senate 
Commonwealth's Attorney's Training and Services Council 
Department of Corrections 
Department of Criminal Justice Services 
Department of Housing and Community Development 
Department of State Police 
Division of Legislative Automated Systems 
Division of Legislative Services 
House Appropriations Committee 
Joint Legislative Audit and Review Commission 
Office of the Attorney General 
Office of the Governor 
Richmond City Sheriffs Office 
Richmond Offender Aid and Restoration 
Secretary of Transportation and Public Safety 
Senate Finance Committee 
Virginia Commonwealth University 
Virginia Crime Prevention Association 

We also are deeply grateful to the many criminal justice agencies across the 
Commonwealth who provided us a wealth of information as we undertook our charge. 

In conclusion, the Commission enjoys an excellent working relationship with a 
multitude of individuals and agencies; all of whom are interested in making the 
Commonwealth a safe and enjoyable place to live and work. The contributions made by 
each played an important role in the success of the Commission's activities in 1988. 
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APPENDIX 

Sections of the Code of VU'ginia 

Establishing and Directing the 

Virginia State Crime Commission 

§§9-125 through 138 
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§ 9-125 CODE OF VIRGINIA § 9-126 

CHAPTER 20. 

VIRGINIA STATE CRIME COMMISSION. 

Sec. 
9·125. Commission created; purpose. 
9·126. Membership; appointment; terms; va· 

cancies; chairman; expenses. 
9·127. Studies and recommendations gener

ally. 
9·128. Studies of operations, etc.,. of law·en· 

forcement agencies. 
9·129. Cooperation with agencies of other 

states. 
9·130. Commission to refer cases of crime or 

official misconduct to appropriate 
authorities. 

Sec. 
9·131. Executive director, counsel and other 

personnel. 
9·132. Reports to Governor and General As· 

sembly. 
9·133. Publication ofinformation. 
9.134. Powers enumerated. 
9·135. Construction of chapter. 
9·136. Cooperation of other state agencies. 
9·137. Disclosure of certain information by 

employee a misdemeanor. 
9·138. Impounding of certain documents. 

§ 9·125. Commission created; purpose. ~ There is hereby created the 
Virginia State Crime Commission, hereinafter referred to as the Commission. 
The purpose of the Commission shall be, through the exercise of its powers 
and performance of its duties set forth in this chapter, to study, report and 
make recommendations on all areas of public safety and protection. In so 
doing it shall endeavor to ascertain the causes 'of crime and recommend ways 
to reduce and prevent it, explore and recommend methods of rehabilitation of 
convicted criminals, study compensation of persons in law enforcement and 
related fields and study other related matters including apprehension, trial 
and punishment of criminal offenders. The Commission shall make such 
recommendations as it deems appropriate with respect to the foregoing 
matters, and shall coordinate the proposals and recommendations of all 
commissions and agencies as to legislation affecting crimes, crime control and 
criminal procedure. The Commission shall cooperate with the executive 
branch of government, the Attorney General's office and the judiciary who are 
in turn enco.uraged hereby to cooperate with the Commission. The Commis· 
sion will cooperate with governments and governmental agencies of other 
states and the United States. (1972, c. 766.) 

The numbers of §§ 9·125 through 9·138 
were assigned by the Virginia Code Commis· 
sion, the numbers in the 1972 act having been 
9·117 through 9·130. 

Law Review. - For survey of Virginia law 
on criminal law for the year 1971·1972, see 58 
Va. L. Rev. 1206 (1972). 

§ 9·126. Membership; appointment; terms; vacancies; chairman; ex
penses. - The Commission shall be composed of thirteen members: six shall 
be appointed by the Speaker of the House of Delegates from the membership 
thereof; three shall be appointed by the Privileges and Elections Committee of 
the Senate from the membership of the Senate; three shall be appointed by 
the Governor from the State at large; and the Attorney General of Virginia 
shall serve as an ex officio member with full voting privileges. One-half of the 
initial appointments made by the Speaker of the House of Delegates, and two
thirds of the initial appointments made by the Governor and by the Privileges 
and Elections Committee of the Senate shall be members of the Virginia State 
Crime Commission created by House Joint Resolution No. ll3 of the 1966 
Regular Session of the General Assembly and continued by subsequent 
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legislative action. The term of each appointee shall be for four years; with the 
exception of the Attorney General whose membership on the Commission 
shall be concurrent with his term as Attorney General of Virginia. Whenever 
any legislative member fails to retain his membership in the House from 
which he was appointed, his membership on the Commission shall become 
vacated and the appointing authority who appointed such vacating member 
shall make an appointment from his respective House to fulfill the vacated 
term. The Commission shall elect its own chairman annually. Members of the 
Commission shall receive compensation as provided in § 14.1-18 of the Code 
of Virginia and shall be paid their necessary expenses incurred in the 
performance of their duties. Provided, however, that all such expense 
~ayme!l~ shall come from existing appropriations to the Virginia Crime 
CommlSSlon. (1972, c. 766; 1974, c. 527; 1979, c. 316.) 

§ 9-127. Studies and recommendations generally. - The Commission 
shall have the duty and power to make studies and to gather information and 
data in order to accomplish its purposes as set forth in § 9-125, and in 
connection with the faithful execution and effective enforcement of the laws of 
the State with particular reference but not limited to organized crime and 
racketeering, and to formulate its recommendations to the Governor and the 
General Assembly. (1972, c. 766.) 

§ 9·128. Studies of operations, etc., of law-enforcement agencies. -
At the direction or request of the legislature by concurrent resolution or of the 
Governor, the Commission shall, or at the request of any department, board, 
bureau, commission, authority or other agency created by the State, or to 
which the State is a party, the Commission may, study the operations, 
management, jurisdiction, powers and interrelationship of any such depart
ment, board, bureau, commission, authority or other agency, which has any 
direct responsibility for enforcing the criminal laws of the Commonwealth. 
(1972, c. 766.)' 1 

§ 9·129. Cooperation with agencies of other states. - The Commission 
shall examine matters relating to law enforcement extending across the 
boundaries of the State into other states; and may consult and exchange 
information with officers and agencies of other states with respect to law
enforcement problems of mutual concern to this and other states. (1972, c. 
766.) 

§ 9·130. Commission to refer cases of crime or official misconduct to 
appropriate authorities. - Whenever it shall appear to the Commission 
tnat there is reasonable cause, for official investi~ation or prosecution for a 
crime, or for the removal of a public officer for mlsconduct, the Commission 
shall refer the matter and such information as has come to its attention to the 
officials authorized and having the duty and authority to conduct investiga
tions or to prosecute criminal offenses, or to remove such public officer, or to 
the judge of an appropriate court of record with recommendation that a special 
grand jury be convened. (1972, c. 766.) 

§ 9-131. Executive director, counsel and other personnel. - The 
Commission shall be authorized to appoint and employ and, at pleasure 
remove, an executive director, counsel, and such other persons as it may deem 
necessary; and to determine their duties and fix their salaries or compensa
tion within the amounts appropriated therefor. (1972, c. 766.) 



§ 9·132. Reports to Governor and General Assembly. - The Commis
sion shall make an annual report to the Governor and the General Assembly, 
which report shall include its recommendations. The Commission shall make 
such further interim reports to the Governor and the General Assembly as it 
shall deem advisable or as shall be required by the Governor or by concurrent 
resolution of the General Assembly. (1972, c. 766.) 

§ 9·133. Publication of information. - By such means and to such 
extent as it shall deem appropriate, the Commission shall keep the public 
informed as to the operatlons of organized crime, problems of criminal law 
enforcement in the State and other activities of the Commission. (1972, c. 
766.) 

§ 9·134. Powers enumerated. - With respect to the performance of its 
functions, duties and powers subject to limitations contained herein, the 
Commission shall be authorized as follows: 

a. To maintain offices, hold meetings and functions at any place within the 
Commonwealth that it may deem necessary; 

h. To conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings; 

c. Pursuant to a resolution adopted by a majority of the members of the 
Commission, witnesses attending before the Commission may be examined 
privately and the Commission shall not make public the particulars of such 
examination. The Commission shall m·t have the power to take testimony at 
private or public hearings unless at least three of its members are present at 
such hearings; 

d. Witnesses appearing before the Commission at its request shall be 
entitled to receive the same fees and mileage as persons summoned to testify 
in the courts of the State, if such witnesses request such fees and mileage. 
(1972, c. 766.) 

§ 9·135. Construction of chapter. - Nothing contained in this chapter 
shall be construed to supersede, repeal or limit any power, duty or function of 
the Governor or any department or agency of this State, or any political 
subdivision thereof, as prescribed or defined by law. (1972, c. 766.) 

§ 9·136. Cooperation of other state agencies. - The Commission may 
request and shall receive from every department, division, board, bureau, 
commission, authority or other agency created by this State, or to which the 
State is a party or any political subdivision thereof, cooperation and 
assistance in the performance of its duties. (1972, c. 766.) . 

§ 9·137. Disclosure of certain information by employee a misde· 
meanor. - Any employee of the Commission who shall disclose to any person 
other than the Commission or an ofricer having the power to appoint one or 
more of the Commissioners the name of any witness appearing before the 
Commission in a private hearing or disclose any information obtained or 
given in a private hearing except as directed by the Governor, a court of 
record or the Commission, shall be guilty of a misdemeanor. (1972, c. 766.) 

§ 9-138. Impounding of certain documents. - Upon the application of 
the Commission or duly authorized member of its staff, the judge of any court 
of record may impound any exhibit or document received or obtained in any 
public or private hearing held in connection with a hearing conducted by the 

Commission, and may order such exhibit to be retained by, or delivered to and 
placed in custody of the Commission, provided such order may be rescinded by 
further order of the court made after five days' notice to the Commission or 
upon its application or with its consent, all in the discretion of the court. 
(1972, c. 766.) 

• 

• 

• 
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I. Authority for Study 

House Joint Resolution 168, sponsored by Delegate Frederick H. Creekmore 
and passed by the 1988 General Assembly, authorized the Virginial State Crime 
Commission to study the private security profession to determine "(i) what 
powers of arrest and detention are appropriate for private secur'ity guards and 
(ii) whether private security g~ards ~hould be granted immunity from civil 
liability for actions incidental to arrest, and if so, what actions". The 
Commission was requested to submit its formal legislative and administrative 
recommendations to the Governor and the 1989 General Assembly. 

Section 9-125 of the Code of Virginia establishes and directs the Virginia 
State Crime Commission (VSCC) "to study, report and make recomme:ndations on 
all areas of public safety and protection.'" Section 9-127·of thie Code of 
Virginia provides that "the Commission shall have t:pe duty and tine power to 
make such studies and gather information and data in order to accomplish its 
purposes as set forth in §9-125 ••• , and to formu1ate.its recommendations to 
the Governor and the General Assembly." Section 9-134 of the Code of Virginia 
authorizes the Commission "to conduct private and public hearings, and to 
designate a member of the Commission to preside over such hearings." The VSCC, 
in fulfilling its legislative mandate, undertook the private sec1.,~rity study as 
directed by House Joint Resolution 168. 

II. Members Appointed to. Serve 

Also during the April 19, 1988 meeting of the Crime Cpmmission, its 
chairman, Senator Elmon T. Gray of Sussex, selected Delegate Raymond R. Guest, 
Jr. to serve as chairman of this sUbcommittee. Members of the Crime 
Commission who serve on the subcommittee are: 

Delegate Raymond R. Guest, Jr. of Front Royal, Chairman 
Delegate Robert B. Ball, Sr. of Henrico 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr. of Hanover 
Delegate V. Thomas Forehand, Jr. of Chesapeake 
Senator Elmon T. Gray of Sussex 
Mr. H. Lane Kneedler (Attorney General's Office) 
Delegate Warren G. Stambaugh of Arlington 

III. Executive Summary 

Under the Code of Virginia, §54-729.33, an armed contractual private 
security guard has the authority to effect an arrest for an offense (not 
limited to shoplifting offenses) occurring in his presence while on the 
premises he was contracted to protect or in the presence of a merchant with 
probable cause to believe the arrestee has 'committed willful concealment of 
goods. This broad grant of authority to armed contractual security guards 
raised concern on the part of industry personnel and the public due to the 
guards minimal training. According to the compulsory training standards 
established by the Criminal Justice Services Board, an armed contractual 
security guard is required to undergo only 16 hours of training, only 4 of 
which are in the study of legal authority. 

The subcommittee recommends that §54-729.33 be retained in its current 
form. In addition, the subcommittee recommends that the Virginia State Crime 
Commission request the Criminal Justice Services Board to reevaluate the 
firearms training requirements for armed guards. 
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In contrast, unarmed contractual security guards have no arrest authority 
under the Code of Virginia. Rather, they have only the arrest authority of an 
ordinary citizen. According to the training standards established by the 
Criminal Justice Services Board, unarmed contractual security guards must 
undergo 12 hours of training. This training is identical to that of armed 
guards absent the 4 hours of firearms training; nevertheless, unarmed guards 
are without arrest authority. 

The subcommittee recommends that the Commission refrain from taking 
official action regarding the arrest authority of unarmed contractual security 
guards, but continue to monitor the industry to determine whether corrective 
action proves necessary. 

IV. BackgrQund 

Chapter 737 of the 1976 Acts of Assembly provided that a registered 
employee of a private security services business shall have the power to 
effect an arrest for offenses occuring on the premises which the service was 
hired to protect. In 1978, legislation narrowed the scope of this broad grant 
of arrest authority to include only those offenses on the premises committed 
in the presence of the security employee or the presence of a merchant, agent 
or employee of a merchant with probable cause to believe thQt the person 
arrested has shoplifted or committed willful concealment of goods. 

As a result of legislation which became effective July I, 1988, the 
unarmed branch of the private security services industry is deregulated. 
Specifically, the 1988 legislation inserts "armed" into the statute to 
describe guards, thereby impliedly eX9luding unarmed guards from the statutory 
coverage. Lastly, the statute only addresses contractual security personnel. 
A "guard", as defined in the statute, refers only to a "person employed by a 
private security services business ••• " which does not include w~thin its 
parameters proprietary or in-house security service personnel. further, 
§54-729.28 explicitly states that "regular employees of persons engaged in 
other than the private security business, where the regular duties of such 
employees primarily consist of protecting the property of their employers," 
i.e. proprietary security guards, are exempt from application of the statute. 

According to §18. 2-105 of the Code of Virginia, a merc:hant who causes the 
arrest or detention of any person is immune from civil liability for false 
imprisonment, false arrest, assault and battery or unlawful detention, if 
detention does not exceed one hour, provided the merchant acted with probable 
cause to believe the person has shoplifted or committed willful concealment of 
goods and merchandise. Although the statute protects a proprietary security 
guard as an employee of the merchant, the statutory definition of an "agent" 
of a merchant arguably does not encompass a contractual private security 
guard. Therefore, it is unclear to what extent, if any, a contractual private 
security guard is immune from civil liability under the above circumstances. 

V. Scope of the Study 

The study included the following topics: 

1. Arrest authority of private security personnel 

2. Minimum training standards for private security guards mandated by the 
Department of Criminal Justice Services 

3. Feasibility of civil immunity for private security personnel 
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VI. Recommendations 

The full Crime Commission met on October 18, 1988 and received the report 
of the subcommittee. After careful consideration, the findings and 
recommendations of the subcommittee were adopted by the Commission. Pursuant 
to HJR 168 (1988) the Law Enforcement Subcommittee studying private security 
guards met on August 16, 1988 to determine whether private security guards 
should have arrest authority and whether private security guards should be 
immune from civil liability. After careful consideration, the subcommittee 
made the following findings and recommendations: 

Unarmed Contractual Private Security Guards 

1. Refrain from taking official action regarding the arrest authority of 
unarmed contractual security gua~ds. 

2. Continue to monitor the unarmed branch of the private security 
industry. 

Armed Contractual Security Guards 

1. Retain §54-729.33 in its current form. 

2. The Virginia State Crime Commission should formally request that the 
Criminal Justice Services Board reevaluate the firearms training 
requirements for armed guards. 

Civil Immunity for Private Security Guards 

1. The subcommittee made no recommendation regarding the issue of civil 
immunity for private security guards. 

VII. Work of the Subcommittee 

The subcommittee held one extensive staff briefing on June 21, 1988, one 
public hearing on July 21, 1988 in Richmond, Virginia to solicit input from 
concerned individuals and organizations, and one work session in Richmond on 
August 16, 1988. In addition, the Subcommittee reviewed studies O~ the 
private security industry as well as 83 responses to a 12-question survey 
mailed statewide to private security services companies employing armed and 
unarmed security guards. 

A. Testimony and Survey 

Based on the public testimony and the survey results, op1n10n is divided, 
even within the industry, as to whether contractual private security guards 
should have the authority to effect an arrest. However, almost all agreed 
that the current minimum training standards are inadequate. 

B. Parallel or Similar National Studie~ 

Private Police in the United States: Findings and Recommendations is a 
five-volume report describing a 16-month study of the private security 
industry conducted by the Rand Corporation in 1971. The purpose of the study 
was "to describe the nature and extent of the private police industry in the 
United States r its problems, its present regulation, and how the law impinges 
on it. And second, ••• to evaluate the benefits, costs and risks to society of 
current private security and to develop preliminary policy and statutory ~ 

guidelines for improving its future operations and regulation." 
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Among its findings, those of particular interest to the current Crime 
Commission Study were the following: 

Services provided by private security personnel complement, rather 
than supplement, those rendered by public law enforcement. 

The forecasted continued growth of private security expenditures 
based, in part, on rising crime rates, high insurance premlllmS in the 
absence of guards and anxious businessmen, is 11%. 

In general, private security personnel tend to be older, less 
educated, much lower paid and more transient than their public police 
counterparts. In addition, private security personnel have minimal, 
if any, training. 

Results of a survey of private security guards in the Southern 
California area indicate that they misunderstand their role and legal 
authority. However, the study also indicated that guards are aware 
of their "incomplete comprehension of their role." 

Abuse of authority, such as assault or unnecessary use of force (with 
and without a gun), false imprisonment and false arrest, improper 
search and interrogation, impersonation of a public police officer, 
trespass, illegal bugging and wiretapping, breaking and entering, 
gaining entry by deception, false reporting, and improper 
surveillance, were identified as problems, potential or actual, 
within the private security industry. 

Current law has not always provided an adequate remedy for persons 
injured by private security personnel. 

State regulation and licensing of the private security industry is 
minimal or nonexistent and characterized by a lack of uniformity. At 
the time this study was conducted, no state had a "model law." In 
addition, no state had mandatory regulation of in-house guards or 
investigators. 

Based on its findings, the Rand study recommended: 

"state licensing and registration requirements including mandatory 
job-specific training, mandatory bonding or insurance requirements, 
certain job-specific personnel background and experience standards." 

Provisions imposing sanctions for violations or proscribed conduct. 

Establishment of a research center funded by the federal government 
to continuously evaluate the cost effectiveness of the private 
security industry. 

Report of the Task Force on Private Security is a 400-page study of the 
private security industry conducted by the National Advisory Committee on 
Criminal Justice Standards and Goals in 1976. This study constituted the first 
attempt to codify industry standards. The task force was comprised of experts 
and practitioners in the private security industry who were to suggest ways to 
upgrade the quality of private security personnel and increase the overall 
effectiveness of private security services in crime prevention. The task force 
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made recommendations "for the selection and training of private security 
personnel, the development of technology and procedures for crime prevention 
systems, and the relationship of the private security industry with law 
enforcement agencies." 

The Growing Rate of Private Security was a comprehensive 30-month study of the 
private security industry conducted by Hallcrest Systems, Inc. The purpose of 
the study was to gather information regarding the existing private security 
industry, to describe the contribution to crime prevention and order 
maintenance made by the private security industry, and to describe the 
interrelationship between public law enforcement and the private security 
industry. The private security study was funded by the National Institute of 
Justice as part of its research on effective use and deployment of police 
resources. The private security industry was viewed as a possible 
cost-effective means of meeting the increasing demands on public law 
enforcement. 

The study found: 

Total expenditures for private security currently exceed law 
enforcement expenditures and will continue to increase while 
expenditures for public law enforcement will stabilize. 

More than $20 billion is spent annually for private security services. 

There is little cooperation between public law enforcement and the 
private security industry in crime prevention and public safety. To 
the extent cooperative efforts exist, most are initiated by the 
private sector. Two major obstacles to improved police-private 
security interaction are police moonlighting within the private 
security industry and the excessive number of burglary alarms to 
which the police must respond. 

Law enforcement executives who were surveyed rated the overall 
contribution to crime prevention by private security guards as only 
"somewhat effective." Of primary concern to law enforcement is the 
quality of private security personnel, e.g., less than half of the 
states have provisions for licensing and training security officers. 

Both public law enforcement and the private security industry are 
willing to consider an expanded role for private security -- private 
security guards responding to minor criminal incidents occurring on 
the premises the service was hired to protect and performing 
non-crime-related police tasks. 

Within businesses and institutions, there exist "private justice 
systems," internal mechanisms to resolve many criminal acts thus 
diverting the task of their resolution from the public justice system. 

To promote pOlice-security interaction and cooperation, the Hallcrest study 
recommended: 

Improve the quality of private security personnel by requ~r~ng 
criminal background checks and establishing minimum training 
standards. 

Increase police awareness of the role of private security. 
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Increase interaction between public law enforcement and the private 
security industry, e.g., develop policies for sharing investigative 
information. 

Experiment with transfer of police activities which do not require 
police authority. 

C. Parallel or Similar Virginia Studies 

The Private Security Industry in Virginia was prepared in 1972 by the Research 
Department of the Division of Justice and Crime Prevention. The purpose of 
the report was to describe the private security industry in Virginia. The 
results of the study provided further support for the conclusions of the Rand 
Study. Specifically, the study examined the use of private security agencies 
and personnel, forecasted future growth of the industry at the national and 
state level, created a profile of private security personnel, identified 
abuses within the industry and described the cooperative relationship between 
police and private security. While much of the statistical data set out in 
the report~is outdated, many of its conclusions remain authoritative. Of 
particular interest to the Crime Commission study were the following: 

In the private sector, contract security employment is increasing 
whereas employment of in-house security is declining. This trend is 
largely due to economic conditions. Specifically, in-house security 
costs approximately 20~ mor.e than contract security. 

Private security guards were poorly educated, inadequately trained 
and unmotivated. However, contrary to expectations, the victim of 
this inadequate service is the consumer of the protective service, 
not the general public. The user of the service receives little more 
than a "scarecrow in blue" or a "body". Yet, the consumer is 
unwilling to pay the greater cost necessary to attract more qualified 
personnel. 

Incidence of complaints in Virginia against private security 
personnel is likely underestimated because: the existence of local 
agencies whose purpose is to receive complaints may be unpublicized; 
the public, unaware of the limited legal authority of private 
security guards, may not realize that a guard's conduct is unlawful; 
many abuses causing only insignificant damages are dismissed as 
trivial. 

Battery, assault, intentional infliction of emotional harm, false 
imprisonment, malicious prosecution, trespass to land, trespass to 
personal property, negligence, defamation and invasion of privacy 
were identified as the torts most commonly committed by private 
security personnel. 

Where proprietary security services exist, the user of the service is 
liable to the victim under the theory of respondeat superior for 
tortious conduct of a security guard. Where contract security 
services exist, the user of the service is liable to the victim only 
if the guard is considered an employee of the user rather than an 
independent contractor, a question of fact to be determined on a case 
by-case basis. The report concluded that imposing liability upon the 
recipient of guard services would provide victims with a solvent 
defendant and encourage on-premises supervision of guards. 

6 



~.----.------------------------------

Report of the Virginia State Crime Commission to the Governor and the General 
Assembly of Virginia on Private Security. 

In 1975, the Crime Commission conducted a comprehensive study of the 
private security industry. The Crime Commission found: 

A lack of any uniform statewide regulation 

A problem with the caliber of a substantial number of industry 
personnel 

A problem of impersonation of public police officers 

A lack of firearms training 

An absence of statutory authorization to conduct a criminal records 
check on personnel from the F.B.I. or other law enforcement agency. 

The Commission recommended regulation of contractual pri'rate security 
personnel and those proprietary security personnel who have contact with the 
public. The suggested regulation would include registrat,ion and licensing 
requirements, bond requirements and certification requir~ments for armed 
personnel. These recommendations were subsequently incorporated into House 
Bill #1581. The General Assembly failed to approve House Bill #1581. 
However, in 1976 similar legislation was passed. 

Report of the Committee on Law Enforcement and Private Security Cooperation 
was conducted in 1987 by a committee composed of representatives from the 
private security industry, the Virginia State Sheriff's Association and the 
Virginia Association of Chiefs of Police. The study examined the negative 
perception and image of the private security industry, the uncooperative 
relationship between public law enforcement and the private security industry, 
the unique problems presented by public law enforcement officers moonlighting 
as private security guards and the adequacy of private security training. In 
each area, the Committee made recommendations and analyzed potential impact. 

Report of the Virginia Board of Commerce on the Study of the Establishment of 
a Private Investigator's Board. 

The Board of Commerce was requested by the 1987 General Assembly to study 
the desirability of establishing a Private Investigator's Board. The Board of 
Commerce determined that the existing regulatory law was sufficient to protect 
the public health, safety and welfare; therefore, it recommended that no 
action be taken to enact a Private Investigator's Board. 

The Second Decade~ A Study on the Regulation of the Private Security Industry 
in Virginia 

In 1988, Carroll Hormachea and James Goalder conducted a study of the 
private security industry in Virginia on behalf of the Department of Criminal 
Justice Services. The scope of the study was limited to private security 
guard firms and private investigators. The purpose of the study was to 
evaluate the effectiveness of the current regulatory system in Virginia, 
identify recurring problems and develop a three year plan for the efficient 
regulation of the industry as well as implementation strategies. 
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Although the Hormachea/Goalder Study only addressed the arrest authority 
of private security guards tangentially, several of its findings are of 
particular interest to the Crime Commission study. According to the results 
of a telephone survey of 20 private security firm managers, most indicated 
that unarmed guards, armed guards and security firm owners and managers, 
respectively, should be trained in "powers of arrest" as part of their minimum 
training requirements. Seven of the security firm managers surveyed knew of 
at least one case of mistaken or illegal arrest by private security 
personnel. Private security training instructors surveyed were confused as to 
the current arrest authority of private security personnel. Some stated that 
private security guards lack arrest authority, others stated guards have 
arrest authority. Others simply admitted they did not know. Instructors 
suggested additional training in the areas of arrest authority, arrest powers, 
search and seizure, protection under the 4th, 5th and 6th Amendments, and 
liability related to arrest. 

Only four of 19 managers believed their business would be hurt if they 
were not allowed to make arrests. Twelve of the firms had made no arrests 
within the past year. Nevertheless, arrest authority, or the threat of 
arrest, remained very important to a small percentage of firms. 

VIII. Discussion of Issues 

A. Qualifications and Training 

Current Law and Situation: 

The private security industry is currently regulated by two state 
agencies: the Department of Criminal Justice Services and the Department of 
Commerce. Specifically, §9-182 of the Code of Virginia authorizes the 
Criminal Justice Services Board to establish compulsory minumum training 
standards for private security services business personnel. On the other 
hand, §54-729.30 authorizes the Department of Commerce to promulgate rules and 
regulations to secure the public safety and welfare against incompetent, 
unqualified, unscrupulous or unfit persons engaging in the private security 
industry. 

According to the Department of Commerce records, as of June 3, 1988, 
15,989 private security registrations were outstanding. The Department of 
Commerce has no means to determine how many of this total are guards, as 
registrations are also issued to private investigators, armored car personnel 
and guard dog handlers. However, the Commerce Department's past experience 
indicates that most of this total represents guards. 

To be employed as a private security guard, an individual must be at least 
18 years old and undergo a background check before the end of the 120 day 
application period. In addition, according to the compulsory training 
standards for private security services business personnel established by the 
Criminal Justice Services Board, an unarmed contractual security guard 
receives 12 hours of training and an armed contractual security guard receives 
18. The training consists of the following standards: 

A1ministration and Security Orientation 
Legal Authority 
Emergency and Defensive Procedures 
Firearms (only applicable to armed guards) 
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However, under §54-729.29(c), an unarmed guard may be employed for up to 
120 days without having completed even minimal training. Given the high 
turnover rate plaguing the industry, it is not uncommon for untrained guards 
to be employed without training. 

In contrast, law enforcement officers must complete approximately 315 
hours of classroom training and 60 hours of field training. To qualify, an 
individual must be a U. S. citizen, undergo a background check prior to 
employment, possess a high school diploma or its equivalent, possess a 
Virginia driver's license if required by the duties of the position, and 
undergo a physical examination. 

As of July 1, 1988, unarmed guards are no longer required to register with 
the Department of Commerce as a condition to employment with a private 
security services business. The task of ensuring that unarmed security guards 
have satisfied the compulsory minimum training standards has been relegated to 
compliance agents, employees of the private security services company. As 
defined under the Code, a compliance agent is "a natural person who is an 
owner of or employed by a licensed private security services business." 

The Department of Commerce requires a compliance agent to pass an 
examination on the regulations and laws governing the private security 
services business, meet the training requirements and hold a registration in 
at least one registration category in which the firm offers private security 
services. Neither the Code nor the Department of Commerce requires the 
compliance agent to be on the premises or an active participant in the daily 
operations of the private security eervices business. 

The Criminal Justice Services Board does not mandate training for 
in-house, or proprietary, security guards. At the public hearing, several 
speakers stated that there was no valid justification for this differential 
treatment and that in-house guards should be required to complete the same 
training as contractual security guards. 

According to our survey results, 82~ of the respondents believe the 
current training is inadequate and require more than the mandated state 
minimum for their employees. Areas listed as needing greater emphasis include 
legal authority (73~), emergency and defensive procedures (51~), firearms 
(42~), administration and security orientation (34%), first aid, public 
relations and liability. 

B. ARREST AUTHORITY 

Current Law and Situation: 

Chapter 48 of the 1988 Acts of Assembly provides that a registered armed 
guard of a private security services business shall have the power to effect 
an arrest for an offense (not limited to shoplifting offenses) occurring in 
his presence while on the premises he was contracted to protect or in the 
presence of a merchant, agent or employee of the merchant the private security 
business has contracted to protect, if such merchant, agent or employee had 
probable cause to believe the person arrested had shoplifted or committed 
willful concealment of goods. 

Neither unarmed contractual security guards nor in-house security guards 
have arrest authority under the Code of Virginia. Rather, they have only the 
arrest authority of an ordinary citizen. Under Virginia common law, a citizen 
may effect an arrest for (1) a felony which has been committed provided the 
citizen has probable cause to believe the suspect committed it or (2) for 
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breaches of the peace committed in his presence. 

In addition, a security guard may seek appointment as a conservator of the 
peace. Under Sections 19.2-13 and 19.2-81 of the Code of Virginia, the 
circuit court of any county or city, upon a showlng of necessity for the 
security of property or the peace, may appoint conservators of the peace. A 
conservator of the peac~, within the area and for the time specified, shall 
have, inter alia, the authority to effect a war.rant1ess arrest for any crimes 
committed in his presence; a felony not committed in his presence where he has 
probable cause to believe the suspect committed the offense; misdemeanors not 
committed in his presence which involve shoplifting, an assault and battery or 
destruction of property located on premises used for business or commercial 
purposes when the arrest is based on probable cause upon reasonable complaint 
of the person who observed the alleged offense. 

Testimony revealed that many firm owners misunderstand the statutory 
arrest authority of armed guards. Several stated that the arrest authority 
should extend beyond shoplifting offenses to include any act occurring on the 
protected site. In fact, however, the statutory arrest authority of armed 
guards is not restricted to shoplifting offenses, but includes any offense 
committed on the protected premises. Opinions of various Attorneys General 
have construed the arrest authority of an armed security guard to be the same 
as a fully-trained law enforcement officer while on the property he is 
contracted to protect. 

8l~ of the private security companies who responded to our survey believe 
that armed contractual security guards should have arrest authority. On the 
other hand, only 59~ believed unarmed,contractual security guards should have 
arrest authority. However, according to testimony and our survey results, 
many of the private security companies, as a matter of policy, prohibit their 
employees from making arrests. Our survey shows that 37~ of the private 
security companies in Virginia made no arrests within the past year, 34~ made 
less than 10, only 8~ made more than 100. 

Conclusion 

The subcommittee concludes that because the unarmed branch of the industry 
was deregulated only as of July 1, 1988, the impact of the deregulation is not 
yet ascertainable. The subcommittee needs to monitor the unarmed branch of 
the industry to determine whether the deregulation has created problems 
requiring corrective action. 

The subcommittee also concludes that no substantial problems have been 
caused by §54-729.33 of the Code of Virginig authorizing armed contractual 
security guards to effect arrests in certain situations. However, the 
subcommittee believes the existing firearms training requirements are 
inadequate. 

C. CIVIL IMMUNITY: 

Current Law and Situation 

According to §18.2-l05 of the Code of Virginia, a merchant who causes the 
arrest or detention of any person is immune from civil liability for false 
imprisonment, false arrest, assault and battery or unlawful detention if the 
detention does not exceed one hour, provided the merchant acted with probable 
cause to believe the person has shoplifted or committed willful concealment of 
goods and merchandise. Although the statute protects a proprietary security 
guard as an employee of the merchant, the statutory definition of an "agent" 
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of a merchant does not encompass a contractual private sedurity guard. 
Therefore, it is unclear to what extent, if any, a contractual private 
security guard is imn1une from civil liability under the above circumstances. 

There is no consensus within the industry regarding the appropriateness of 
civil irnmunity for contractual security guards. Some firm owners, concerned 
about potential abuses, oppose it. One respondent likened it to "turning the 
fox loose in the hen house." Others favor certain good faith probable cause 
protections for contractual security guards. 
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1988 SESSION 

HOUSE JOINT RESOLUTION NO. 168 
Offered January 26, 1988 

Haquasting the Virgz'nz'a State Crime Commission to study what arrast pOll'ors shollld be 
• permUtad private security guards and whether prr'vate secllrity guards should be 

grantad immunity tram civl/ /iabilz'ty jar actions incidental to arrest. 

Patron-Creekmore 

Referred to the Committee on Rules 

WHEREAS, private security guards are required to be registered and their profession is 
regulated by the Department of Commerce~ and 

WHEREAS, a guard is defined as any person employed by a private security services 
business to safeguard and protect persons and property or to prevent theft, loss or 
concealment of any tangible or intangible personal property; and 

WHEREAS, some private security guards ,are armed, meaning they carry or have 
immediate access to a firearm or other de~dly weapon in the performance of their duties; 
and 

WHEREAS, although private security guards have some of the powers of 
law-enforcement officers they are not required to have the extensive training required of 
law-enforcement officers; and 

WHEREAS, private security guards often work in retail establishments for the purpose 
of preventing shoplifting; and 

WHEREAS, questions 'have been raised concerning the extent to which private security 
guards should have the power to arrest and detain individuals; and 

WHEREAS, merchants, agents and employees of the merchant who cause the arrest or 
detention of a person pursuant to certain sections of the Code of Virginia are immune from 
civil liability for slander, malicious prosecution, false imprisonment, false arrest, assault and 
battery and unlawful detention. if such detention does not exceed one hour and if the 
merchant, agent or employee of the merchant causing the arrest or detention had probable 
cause to believe that the person had shoplifted or committed willful concealment of goods 
or merchandise; and 

WHEREAS, questions have been raised as to whether private security guards should be 
granted similar immunity from civil liability; now,therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That the Virginia State 
Crime Commission is requested to conduct a study of the profession of private security 
guards to determine (i) what powers of arrest and detention are appropriate for private 
security guards and (ii) whether private security guards should be granted immunity from 
civil liability for actions incidental to arrest and, if so, which actions. 

The Virginia State Crime Corr.mission shall submit its recommendations to the 1989 
General Assembly. 

The direct costs of this study are estimated to be $3,820, and such amount shall be 
allocated to the Virginia state Crime Commission from the general appropriation to the 
General Assembly. 
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V. Applicable Law 

A. Virginia Code §54-729.33. ,Power of guard to effect an arrest. 

B. Virginia Code §54-729.27. Guard: person employed by a private 
security services business who undertakes to safeguard and protect 
persons and property or undertakes to prevent theft, loss, or 
concealment of any tangible or intangible personal property. 

C. Virginia Code §54-729.28. Persons exempt from application of this 
chapter: A guard who is also a full-time public law enforcement 
officer. 

D. Virginia Code §18.2-105. Merchant exemption from civil liability in 
connection with arrest or detention of suspect. 

E. Virginia Code §18.2-106. Agents of the merchant defined. 

F. Virginia Code §19.2-13. Special conservators of the peace; 
authority; jurisdiction; bond; liability of employers. 
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§ 54·729.33. Power. of armed guard to effect arrest. - The compliance 
With the provisions of this chapter shall not of itself authorize any person to 
carry a concealed weapon or exercise any powers of a conservator of the peace. 
A registered armed guard of a private security services business while on a 
location whkh such business is contracted to protect shall have the power to 
effect an arrest for an offense occurring in his presence on such premises or in 
the presence of a merchant, agent, or employee of the merchant the private 
security business has contracted to protect, if such merchant, agent, or 
employee had probable cause to believe that the pE:l "on an-ested had 
~hophfted or committed willful concealment of goods as contemplated by 
~ 18.2·105. For the purposes of § 19.2-74, a registered armed guard of a 
Private security services business shall be considered an arresting officer. 
'19i6, c. 737; 1978, c. 560; 1980, c. 425; 1988, c. 48.) 

I. The 1988 amendment inserted "armed" 
: .. mughout the section. 
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§ 54-729.27. Definitions. - For the purposes of this chapter and subsec
tion A of § 9-182 of the Codl: of Virginia, the following definitions shall apply, 
unless the context requires a different meaning: 

"Armed guard" means a guard, as defined below. who carries or ha..5 
immediate access to a firearm or other deadly weapon in the performance of 
his duties. 

"Armored car personnel" means persons who transport or offer to transport 
. under armed security from one place to another, money, negotiable instrU

ments, jewelry, art objects, or other valuables in a specially equipped motor 
vehicle with a high degree of security and certainty of delivery. boa.ft1 

"Board'} means the Criminal Justice Services Board or any successor, 
or agency designated by law to replace the Board. 

"Compliance agent" means a natural person who is an owner of or emploved 
by a licensed private security services business. The compliance agent shall 
assure the compliance of the private security services business with this title. 

"Courier" means any armed person who transports or offers to transport 
from one place to another documents or other papers, negotiable or nonnego
tiable instruments, or other small items of value that require expeditious 
service. 

ItDepartmcnt" means the Department of Commerce or the agency desig
nated by law to replace the Department. 

"Guard" means any person who is employed by a private security services 
business who undertakes to safeguard and protect persons and property or 
undertakes to prevent theft, loss, or concealment of any tangible or intangible 
personal property. 

"Guard dog handler" means any person who is employed by a private 
security services business and handles dogs in the performance of duty in 
protection of property or persons. ' 

"License" or "licensing" means a method of regulation whereby engaging in 
a private security services business is unlawful without the issuance of a 
license by the Department of Commerce pursuant to this title. 

"Natural person" means an individual. not a corporation. 
"Person" means any individual, group of individuals, finn, company, 

corporation. partnership, business, trust., association, or other legal entity. 
"Private in vestiffator" or "private detective" means any person who engages 

in the business of, or accepts employment to make. investigations for the 
purpose of obtaining information with reference to (i) crimes or civil \\Tongs; 
(iiI [Repealed.l (iii) the location, disposition. or recovery of stolen property; (iv) 
the cause of responsibility for accidents, fires, damages. or injuries to persons 
Or to prop~rty; or (v) securing evidence to be used before any court, board, 
officer. or investigative committee. 

"Private security sen,ices business" means any person engaging in the 
business of providing, or who undertakes to provide, armored car personnel, 
guards. private investigators, private detectives. couriers, or guard dog 
handlers, to another person under contract. express or implied. 

"Registration" means a method of regulation whereby certain personnel 
employed by a private security services business, are, required to obtain a 
registration from the Department pursuant to thiS title. 

"Unarmed {fUard" means a guard who does not carry or have immediate 
access to a firearm or other deadly weapon in the performance of his duties. 
11.976, c, 737; 1977, c. 376; 1980, c. 425; 1984, cc. 57, 779.) . 

The IDS,' amendments. - The first 1984 
~m~ndment, in the first paragraph, substituter 
; g·l ~2" for "§ 9·111.2"; added the present 

"':c'lr.d para~aph, which defines "armed 
~Jarc ': in the present fourth paragraph substi· 
:'J:~d "Board" for "Commission" in thrce placcs 
I!\d Inserted "board"; added the present fifth 
;.ra!!Taph, II hich defines "compliance agent": 
:~r:l~d "or the a~ency designated by law to 
";llace the Department" in the present so v
;-111 paracraph; deleted "of ProfeSSIonal and 
kCIJOatlonal Regulation" following "Depart
~tnt" in the present tenth paragTnph; added 
"~ pr€'~ent eleventh paragraph, defining "nat· 

ural person": added the last paragTaph, which 
defines "unarmed guard"; and deleted the 
subsection designations A through K from the 
present third, fourth, sixth throuqh tenth, and 
twelfth through fifieenth paragTaphs. respec
tively, 

The second 1984 amendment substituted 
"subsection A of § 9·},82" frJr "§ 9·111.2" in the 
introductory paragTaph, substituted "Board" 
for "Commission" twice in the present fourth 
paragTaph. and substituted "Commerce" for 
"Professional and Occupationnl Regulation" in 
the present tenth paragraph, 
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§ 54-729.28 PROFESSIONS AND OCCUPATIONS § 54-729.29 

§ 54-729.28. Persons exempt from application of chapter. - The 
provisions of this chapter shall not apply to the following: 

A. An officer or employee of the United States of America, or of this 
Commonwealth or a political subdivision of either, while the employee or 
officer is engaged in the performance of his official duties. 

B. A person engaged exclusively in the business of obtaining and furnish
ing information as to the financial rating of persons or a person engaged in 
the business of a consumer reporting agency as defined by the Federal Fair 
Credit Reporting Act. 

C. An attorney-at-law licensed to practice in Virginia or his employees. 
D. The legal owner of personal property which has been sold under any 

security agreement while performing acts relating to the repossession of such 
property. , 

E. A person receiving compensation for private employment as a guard who 
also has full-time employment as a law-enforcement officer employed by the 
Commonwealth or any political subdivision thereof. . 

F. Any person appointed under § 56-277.1 or § 56-353 while engaged in 
the employment contemplated thereunder. 

G. Regular employees of any person who are employed to investigate 
accidents or to adjust claims and who do not carry weapons in the performance 
of their duties. 

H. Regular employees of persons engaged in other than the private se.:urity 
services business, where the regular duties of such employees primarily 
consist of protecting the property of their employers. Any such emplo'lee who 
carries a firearm and is in direct contact with the general public in the 
performance of his duties shall possess a valid registration with the 
Department as provided in § 54-729.29 B. "General public" fihall mean 
individuals who havH access to areas open to all and not restril.:ted to any 
particular class of the community. 

1. Persons, sometime~ known as "shoppers," employed to purchas\: goods or 
services solely for the tmrpose of determining or assessing the efiiciency, 
loyalty, courtesy, or honesty of the employees of a business establishment. 

J. Licensed or registered private investigators from other states entering 
Virginia during the course of an investigation originating in their state of 
licensure or registration when the other state offers similar reciprocity to 
pr:iv~t~ investigators licensed and registered by the Commonwealth of 
VlrgmIa.· . 

K. Unarmed regular employees of telephone public service companies 
where the regular duties of such employees consist of protecting the property 
of their employers and investigating the usage of telephone services and 
equipment furnished by their employers, their employers' aiTIJiates, and other 
communications common carriers. (1976, c. 737; 1977, c. 376; 1981, c. 538; 
1983, c. 569; 1984, c. 375.) 

The 1983 amendment substituted "Com· 
monwealth" for "State" in subdivisions A and 
E, deleted "as defined in § 9·108 of the Cod:! of 
Virginia" at the end of subdivision E, divided 
the former first sentence of subdivision H into 
the present first and second sentences, by 

deleting "provided that" at the beginning of 
the present second sentence, inserted "where" 
and substituted "such" for "which" in the 
present first sentence of subdivision H, and 
added subdivision J. 

The 198·1 nmendment added subdh'ision K. 
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----------- - -----

§ 18.2-105. Exemption from civil liability in connection with arrest or 
detention of suspected person. - A merchant, agent or employee of the 
merchant, who causes the arrest or detention of any person pursuant to ~he 
provisions of § 18.2-95 or § 18.2-96 or § 18.2-103, shall not be held ciV1lly 
liable for unlav,rful detention, if such detention does not exceed one hour, 
slander, malicious prosecution, false imprisonment, false arrest, or assault 
and battery of the person so arrested or detained, whether such arrest ~r 
detention takes place on the premises of the merchant, or after close pursuit 
from such premises by such merchant, his agent or employee, provided that, 
in causing the arrest or detention of such person, the merchant, agent or 
employee of the merchant, had at the time of such arrest or detenti.on pro~abli 
cause to believe that the person had shoplifted or committed wlI!fu 
concealment of goods or merchandise. The activation of an electronic art,lele 
surveillance device as a result of a person exiting the premises or an area 
within the premises of a merchant where an electronic article surveillance 
device is located shall constitute probable cause for the detention of such 
person by such lnerchant, his agent or employee, provided such person is 
detained only in a reasonable manner and only for such time as is necessary 

_ for an inquiry into the circumstances surrounding the activation of the device, 
and provided that clear and visible notice is posted at each exit and location 
within the premises where such a device is located indicating the presence of 
an antishoplifting or inventory control device. For purposes of this section, 
"electronic article surveillance device" means an electronic device designed 
and operated for the purpose of detecting the removal from the premises, or a 
protected area within such premises, of specially marked or tag-ged merchan
dise. (Code 1950, § 18.1-127; 1960, c. 358; 1975, cc. 14, 15; 1976, c. 515; 1980, 
c. 149; 1985, c. 275.) 

§ 18.2-106. UAgents of the merchant" defined. - As used in this article 
"agents of the merchant" shaH include attendants at any parking lot owned or 
leased by the merchant, or generally used by customers of the merchant 
through any contract or agreement between the owner of the parking lot and 
the merchant. (Code 1950, § 18.1-128; 1960, c. 358; 1975, cc. 14, 15.) 
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§ 19.2-13. Special conservators of the peace; authority; jurisdiction; 
bond; liability of employers. - Upon the application of any corporation 
authorized to do business in the Commonwealth or the owner, proprietor or 
authorized custodian of any place within the Commonwealth and the showing 
of a necessity for the security of property or the peace, the circuit court of any 
county or city, in its discretion, may appoint one or more special conservator's 
of the peace, who, within the area and for the time specified in the order of 
apRointment, shall have all of the powers, functions, duties, responsibilities 
ana authority of any other conservator of the peace. Th,",~rder of appointment 
may provide that a special conservator of the peace shaH have all the powers, 
functions, duties, responsibilities and authority of any other conservatCll' of the 
peace throughout the Commonwealth, or within such geographical limitations 
as the court may deem appropriate, whenever such special conservator of the 
peace is engaged in the performance of his duties as such. Prior to granting an 
application for appointment, the circuit court shall order the locat 
law~enforcement agency to investigate the background and character of the 
prospective appointee and file a report of such investigation with the court. 

When the application is made by a corporation, the circuit court shall specify 
in the order of appointment the geographic jurisdiction of the special 
conservator of the peace, and this jurisdiction may include any or all counties 
and cities of the Commonwealth wherein the corporation does business. The 
clerk of the appointing circuit court shall certify a copy of the order of appoint
ment to the circuit court of every jurisdiction specified in said order, and each 
special conservator of the peace so appointed on application of a corporation 
shall present his credentials to the chiefofpoIice or sherifTofall suchjurisdic
tions. 

Every person appointed as a special conservator ofthe peace pursuant to the 
p",:ovisions of this section, before entering upon the duties of such office, may 
be required by the court to enter into a bond with approved surety before the 
clerk of the circuit court of the county or city wherein such duties are to be 
performed, in the penalty of such sum as may be fixed by the court, conditioned 
upon the faithful performance of such duties. Such bond shall be conditioned 
upon the faithful performance of such duties in any locality in which he is 
authorized to act pursuant to the order of the court. 

If any such special conservator of the peace be the employee, agent or servant 
of another, his appointment as special conservator of the peace shall not relieve 
his employer, principal or master, from civil liability to another arising out of 
any \'I1"ongful action or conduct committed by such special conservator of the 
peace while within the scope of his employment. (Code 1950, § 19.1-28; 1960, 
c. 366; 1974, cc. 44.45; 1975, c • .495; 1976, c. 220; 1982, c. 523.) 

The 1982 amendment inserted the second 
sentence of the first paragraph. 
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COMMONWEALTH of VIRGINIA 
POST OFFICE BOX 3·AG 

RICHMOND. VIRGINIA 23208 

IN RESPONSE TO 
THIS LETTER TELEPHONE 

(804) 225-4534 

ROBERT E. COLVIN 
EXECUTIVE DIRECTOR 

Dear Colleague: 

VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

910 Capitol Street 

June 30, 1988 

MEMBERS: 
FROM THE SENATE OF VIRGINIA: 

ELMON T. GRAY. CHAIRMAN 
HOWARD P. ANDERSON 
ELMO G. CROSS. JR. 

FROM THE HOUSE OF DELEGATES: 
ROBERT B. BALL. SR •• VICE CHAIRMAN 
V. THOMAS FOREHAND. JR. 
RAYMOND R. GUEST. JR. 
A. L. PHILPOTT 
WARREN G. STAMBAUGH 
CLIFTON A. WOODRUM 

APPOINTMENTS BY THE GOVERNOR: 
ROBERT C. BOBB 
ROBERT F. HORAN. JR. 
GEORGE F. RICKETTS. SR. 

ATTORNEY GENERAL'S OFFICE 
H. LANE KNEEDLER 

The Virginia State Crime Commission is currently studying the private 
security industry. Specifically, the Commission is considering whether private 
security guards should have arrest powers and whether private security guards 
should be granted immunity from civil liability for actions incidental to 
arrest. As part of its study, the Commission is conducting a survey to obtain 
input from private security businesses operating in Virginia. The data 
collected will be used solely for statistical purposes. 

Please take a few minutes to complete the enclosed survey and return it in 
the enclosed stamped self-addressed envelope no later than July 22, 1988. Your 
participation is important to the outcome of the study. Thank you for your 
assistance in this endeavor. If you have any questions, please contact our 
staff research assistant, Susan Foster, at (804) 225-4534. 

ENCLOSURE 

Sincerely, 

Robert E. Colvin 
Executive Director 
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Private ~ecurjty Guar~ ~urvey 

Please answer the following questions based on the experiences within the cast 
year of private security guards employe~ by your security service. 

l. How many registered private security guards does your company employ? 

Armed Guards Unarmed Guards 

Full-Time 

Part-TI me 

2. Does your company require a high school education or Its equivalent as a 
precondition to employment with your company? 

___ yes 

___ no 

3. Does your private security services Business require its employees to 
undergo more training than the mandated state minimum? 

.,.,. yes 

___ no 

If yes. what area(s) of training do you believe need greater emphasis. 

Administrative and Security Orientation 
Legal Authority 
Emergency and Defensive procedures 
Firearms (In case of armed guards) 
Other -- Please specify 

4. Does your company compensate Its private security guards for time soent 
In training? 

Yes 

No 

5. ApprOXimate percentage of private securIty personnel employed by your 
company who are also engaged In full-time publIc law enforcement or who 
are retired law enforcement officers? ----
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6. Please fill In the following chart with the appropriate average hourly 
wage: 

Beginning 
Hourly Wage 

Maximum 
Hourly Rate 

Armed Guard Unarmed Guard 

7. Approximate number of arrests made, within the past year, in the 
performance of duty by private security guards employed by your 
company? 

8. ApprOXimate number of prIvate security guards employed by your company who 
were required to use force to detain/arrest an individual within the past 
year? 

9. ApprOXimate number of private security employees that have sustained 
Injuries requiring medical attention within the past year in the course of 
de t a i n I n g / a r res tin gas u s p e c t ___ _ 

10. Does your company carry personal liability insurance which will protect 
the individual security guard from: 

a. false arrest? ----
b. liability due to negligent actions? ___ _ 

11. How do you believe the public perceives the effectiveness of private ...,. 
security guards In loss prevention and crime control? 

Ineffective 

somewhat effective 

very effective 

12. In your opinion, should Private Security guards have arrest authority? 

Unarmed 

___ yes ___ yes 

___ no ___ no 

Additional Comments: 
----------------------------~------------
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PRIVATE SECURITY SURVEY RESULTS 

I. Private Security Profile: 

These statistics are based on the 83 surveys we received. 

1. 71% of private security companies require a high school education 

29% do not require a high school education 

2. 18% of private security companies require only that training mandated 
by the State (12 hours for unarmed guards, 16 hours for armed guards) 

82% require more training than the mandated State minimum 

3. Areas of training private security companies believe need greater 
emphasis: 

34% - Administrative and Security Orientation 

*73% - Legal Authority 

51% - Emergency and Defensive Procedures 

42% - Firearms 

Other areas mentioned were: 

First Aid 

Public Relations 

Liability 

4. 63% of private security companies compensate their employees for 
training time 

37% do not compensate their employees 
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5. App~oximate percentage of private security guards also engaged in 
full-time law enforcement: 

45% of the private security companies indicated that NONE of their 
employees were engaged in full-time law enforcement. 

22% - 1-5% engaged in full-time law enforcemen.t 

17% - 6-10% engaged in full-time law enforcement 

13% - 11-25% engaged in full-time law enforcement 

4% - 26+% engaged in full-time law enforcement 

6. Beginning wage of an ARMED guard: 

29% - between $3.35 and 4.00 

23% - between $4.01 and 5.00 

12% - between $5.01 and 6.00 

12% - $6.01+ 

Maximum 'Wage of an ARMED guard: 

28% - between $3.50 and 5.00 

12'1& - between $5.01 and 6.00 

10% - between $6.01 and 7.50 

13% - between $7.51 and 9.00 

7% - $9.01+ 

7. Beginning wage of an UNARMED guard: 

38% - between $3.35 and 4.00 

30'10 - between $4.01 and 5.00 

7% - between $5.01 and 6.0a 

7% - $6.01+ 
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Maximum wage of an UNARMED guard: 

34~ - between $3.50 and 5.00 

13~ - between $5.01 and 6.00 

18~ - between $6.01 and 7.50 

4~ - between $7.51 and 9.00 

6~ - $9.01+ 

8. Approximate number of arrests made by Virginia private security firms 
within the past year: 

37~ - 0 arrests 

24~ - 5 or less 

10~ - 6 to 10 

10~ - 11 to 25 

5~ - 26 to 5Ci 

6~ - 50 to 99 

8~ - 100+ 

9. Approximate number of times a private security guard used force to 
effect an arrest within the past year: 

63~ - 0 times 

25~ - less than 5 

6~ - 6 to 10 

6~ - 11+ 

10. Number of security guards injured within the past year: 

88~ - None of its employees were injured 

12~ - less than 5~ of its employees were injured 
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11. Percentage of security companies who have insurance in the following 
ar~as: 

A. False Arrest 

78~ - yes 

22~ - no 

B. Negligence 

83~ - yes 

17~ - no 

12. How private security companies believe the industry is perceived by 
the pUblic: 

5~ of private security companies indicated the public perceives the 
industry as ineffective 

55~ somewhat effective 

40~ very effective 

13. Industry's feeling on Arrest Authority: 

A. Armed Guards 

81~ of private security companies indicated that armed guards 
should have arrest authority 

16~ no arrest authority 

B. Unarmed Guards 

59~ should have arrest authority 

31~ nO arrest authority 
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QUOTES FROM PRIVATE SECURITY SURVEY 

1. "I feel it is necessary for guards to have the power of arrest 
because in major incidents time is of the essence, and in large areas 
many police forces are extremely busy and an officer is not always 
close by or available when needed. I feel that there should be 
instruction available for arrest procedures." (Received from a 
security quard company with 5 guards who made approximately 107 
arrests within the past year) 

2. "Until there is a complete school set up for security guards and 
companies and their customers realize that it takes more than just a 
gun and badge to enforce the law, only qualified police officers 
should have that responsibility." (Received from a security guard 
company with 72 armed guards) 

3. "I believe that except for armored car personnel, the industry would 
be wise to gravitate to a highly trained watchman type service. The 
clientele at present cannot or will not pay for an effectively 
trained person empowered to make arrests." (Received from a security 
guard company wi th 100 unarrned guards) 

4. "I believe private security guards should be trained and given arrest 
authority for any crime committed in their presence anywhere within 
the Commonwealth." (Received from private security guard company 
with 11 guards) 

5. "With no arrest power, no one will hire security guards to protect 
their business." (Received from the owner of a security guard 
company with 4 unarmed guards) 

6. "This is a profession that is growing and will be a very valuable 
service to the State so I feel it is time for the State of Virginia 
to look out for its people as well as itself and make private 
security get on the stick. They do not have proper authority to be 
able to make arrests and therefore there is no way they can be immune 
from civil liability. That would be like turning the fox lose in the 
hen house." (Received from a private security guard company with no 
employees at this time) 

7. "I believe that the armed guard should have the same arrest authority 
as police officers, but at the same time be required to pass the same 
training as police officers as it pertains to firearms and arrest 
authority. Also, the security guard and company he or she works for 
should be held civilly and criminally responsible for any wrongs that 
they commit." (Received from a priv"l.te security company with 6 
unarmed guards who have not made any arrests within the past year) 
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8. "Having arrest authority is very important and needed by security 
company owners. Our contracts want us to be able to effect an arrest 
if needed. This power is also a selling point for us and makes the 
client feel more secure." (Received from the President of a company 
with 6 armed guards) 

9. "In my opinion, larger companies do not want their security personnel 
to have arrest powers; liability attaches and their insurance is 
prohibitive. Small companies like mine are solely virginia owned and 
operated. To eliminate arrest powers would place them in a 
non-competitive status, according to their own statements, because 
clients prefer armed guards and to reduce arrest powers statewide, 
would reduce their premiums, satisfy their company directives and 
policies and keep them competitive at the sacrifice of the "little 
Virginia owned" companies." (Received from an owner of a private 
security company with 5 armed guards who made approximately 77 
arrests within the past year) 

10. "A classification should be set up. Aftr.:r an employee meets (time, 
experience, and training) requirements, he could achieve a seco~d 
level of unarmed guard and given the power of arrest." (Received 
from a private security company with 29 guards, armed and unarmed) 

11. "The knowledge that on duty security officers are empowered with the 
ability to effect an arrest on a suspect serves as a psychological 
deterrent and aids the officers in protecting the client, his 
property, employees, or tenants." (Received from a private security 
company with 54 guards, armed and unarmed, who made 77 arrests within 
the past year) 
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I. AUTHORITY FOR STUDY 

House Joint Resolution 321, sponsored by Delegate Vincent F. Callahan, Jr. 
and passed by the 1989 General Assembly, authorized the Virginia State Crime 
Commission to "(i) study the Shock Incarceration Program as an alternative to 
lengthy, costly incarceration for suitable inmates (li) review the Shock 
Incarceration Program and other alternative types of incarceration that have 
been implemented in other states and (iii) determine the feasibility of such 
an alternate program, the expected benefits or detriments of such a program 
and identify the type of inmate who can be best served in the Shock 
Incarceration Program, if one be adopted." 

§9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report, and make recommendations on all 
areas of public safety and protection." §9-127 of the Code of Virginia 
provides that "the Commission shall have duty and power to make such studies 
and gather information in order to accomplish its purpose, as set forth in 
§9-125, and to formulate its recommendations to the Governor and the General 
Assembly." §9-134 of the Code of Virginia authorizes the Commission to 
"conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings. " The Virginia State Crime 
Commission, in fulfilling its legislative mandate, undertook the Shock 
Incarceration Program study as requested by House Joint Resolution 321. 

II. MEMBERS APPOINTED TO SERVE 

During the April 18, 1989 meeting of the Crime Commission, its Chairman, 
Senator Elmon T. Gray of Sussex, selected Rev. George F. Ricketts, Sr. to 
serve as chairman of this subcommittee. Members of the Crime Commission who 
served on the subcommittee were: 

Rev. George F. Ricketts, Sr., of Richmond, Chairman 

Senator Howard P. Anderson, of Halifax 

Delegate Robert B. Ball, Sr., of Richmond 

Mr. Robert C. Bobb, of Richmond 

Senator Elmo G. Cross, Jr., of Hanover 

Senator Elmon T. Gray, of Waverly 

Delegate Raymond R. Guest, Jr., of Front Royal 

Speaker A. L. Philpott, of Bassett 

III. STUDY DESIGN 

The Commission received and reviewed the National Institute of Justice 
report "Shock Incarceration: An overview of Existing Programs," the Council of 
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State Governments Backgrounder on Shock Incarceration, and the Briefing Report 
to the Honorable Lloyd Bentsen of the U. S. Senate on Prison Boot-Camps 
prepared by the U. S. General Accounting Office. In addition, the Commission 
maintained a file of current news clippings on Shock Incarceration Programs, 
including articles, from the Richmond Times-Dispatch, Potomac News, USA Tod~ 
and Newsweek. 

MEETINGS: 

1st Subcommittee Meeting: 
Public Hearing: 
2nd Subcommittee Meeting: 
On-site Visit to South Carolina 
Final Subcommittee Meeting: 

Initial Staff Study: 
Update for Subcommittee Review: 
2nd Update for Subcommittee 

Review: 
3rd Update for Subcommittee 

REPORTS: 

June 20, 1989 
July 28, 1989 
August 15, 1989 
August 24, 1989 
September 19, 1989 

June 20, 1989 
July 28, 1989 

August 15, 1989 

Review: September 19, 1989 
Subcommittee's Report to 

Full Commission: October 17, 1989 

IV. EXECUTIVE SUMMARY 

The full Crime Commission met on October 17, 1989, and received the report 
of the subcommittee. After careful consideration, the tindings and 
recommendations of the subcommittee were adopted by the full Commission. 

During the course of the study, the subcommittee met on five occasions, 
including one meeting held during a visit to the Thames Correction Center 
(Shock Probation Facility) at Rembert, South Carolina. During the course of 
those meetings the subcommittee heard testimony from members of thp, law 
enforcement community including sheriffs, judges, and the Connecticut 
Commissioner of Corrections, Mr. Larry Meachum, and was carefully apprised of 
the status, operation and effectiveness of existing programs in eight other 
states. 

A major purpose of the study was to determine whether or not a shock 
incarceration program should be instituted in Virginia. The subcommittee 
voted, after the tour of the South Carolina facility, to institute SUCIt a 
program, closely modeled after South Carolina's. 

The boot-camp program has been recommended to occupy the facility 
currently used for the Youthful Offender Program, located at the Southampton 
Youthful Offender Center. If the recommendation is put into effect, the cost 
per bed space in the boot-camp incarceration program is estimated by 
Corrections officials to be approximately the same as for the Youthful 
Offender Program. The savings results from the shorter period of stay for the 
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boot-camp inmate (90 days) as compared to a year or longer. Thus the boot 
camp program could effectively serve four times the number of offenders for 
the same cost of the current youthful offender program. 

The subcommittee recommended that the "Boot Camp Incarceration Act" be 
introduced as a pilot project to the 1990 session by Crime Commission members 
with the legislation to be effective January 1, 1991 and the program to sunset 
on July 1, 1995. The subcommittee further recommended that the Department of 
Corrections, Department of Correctional Education and the Parole Board submit 
their budgetary requirements to the Senate Finance and House Appropriations 
committees pdor to the 1990 session.. Finally, the subcommittee recommended 
that these agencies develop plans based on guidelines for implementing 
prOVl.sl.ons of the proposed legislation with an anticipated on-line date of 
January 1, 1991. 

The major components of the pilot program as approved by the subcommittee 
are as follows: 

A. Participant§ 

• Non-violent felony offenders without prior incarceration 
• 18-24 years old 
• Physically and mentally healthy 

B, Eligibility 

• Voluntary participation 
• Diagnosis and evaluation of fitness by Department of Corrections 

and Parole Board prior to sentencing 
• May be removed for intractable behavior 

Cr Sentencing 

• Term for years suspended if offender chooses boot camp probation 
• Suspended sentence and probation revoked if offender 

withdraws, is intractable, or violates court's terms 

Dr Location 

• To be determined by Department of Corrections (Southampton 
projected for males) 

Er Capacity 

• 100 males 
• Females pending results of pilot program 

F. Program Length 

• 90 days or more (to be established by Department of Corrections) 

G. Special Program Elements 
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• Military drill, ceremony, physical wellness training 
• Physical labor 
• Drug/Alcohol Education 
• Adult Basic Education (ABE) 
• General Equivalency Diploma (GED) 
• Vocational ~ssessment 

In summary, the pilot program is designed to begin on January 1, 1991 and 
t('l sunset on July 1, 1995. The Department of Corrections would have the 
responsibility to design the program, train employees, and decide its 
location, and to report periodically to the Governor and General Assembly. 

V. BACKGROUND 

A. Introduction 

Shock incarceration (SI) has emerged as a new trend in the administration 
of criminal justice. In eight states, an SI program or "boot camp" is offered 
as an alternative to traditional longer term imprisonment for "youthful 
offenders. " While Virginia does not presently have a shock incarceration 
program, it does offer alternatives to ordil.ary imprisonment, including 
probation and parole, the Community Diversion Incentive Program and the 
Youthful Offender Program. 

In those states utilizing SI, the participants are typically between 17 
and 25 years of age, have been convicted of less serious non-violent offenses, 
and have not been previously imprisoned. Although S1 programs were initially 
for males only; Louisiana, Mississippi, New York, Oklahoma and South Carolina 
now offer programs for females. SI programs usually last from three to six 
months (see Appendix B.), during which time participants are exposed to a 
strict and highly demanding regimen of discipline, military style drilling and 
marching, physical exercise and physical labor. (See Appendix B-5 for a 
typical daily schedule at the Florida Boot Camp.) In addition, seven SI 
programs offer :. ehabilitative services, with six programs providing drug and 
alcohol counseling. (See Appendix B.) 

B. Location of Facility 

Many programs are contained entirely within state prison walls but SI 
participants are segregated from regular prison inmates throughout their 
confinement. The objective of segregation within view of ordinary inmates is 
to give participants insight into the harsh realities of prison life without 
exposing them to the hazards of abuse, corruption or exploitation by hardened 
criminals. However, some SI programs operate in separate facilities that are 
not attached to a larger state prison (e.g •• , New York's forestry camp). 

~. Selection of Inmates 

Sp.lection for SI programs is determined by the state departments of 
corrections (DOC), courts or a combination of both. In Mississippi and 
Georgia, judges completely control selection while in New York correction 
officials have total control. In Florida and South Carolina, judges approve 
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or veto S1 placements selected by correction officials. 

D. Consent to Participate 

Offenders in all states are required to sign a consent form volunteering 
to participate in the S1 program. Consent forms help protect the state from 
liability, provide a basis for punishment and reflect offender commitment to 
the program. Although admission to the program is voluntary, withdrawal may 
not be. For instance, withdrawal is prohibited in Oklahoma. Officials there 
emphasize that S1 offenders have repeatedly avoided responsibility for their 
decisions and permitting withdrawal would strengthen that pattern. 

E. Existing Programs in Other State~ 

The first shock incarceration programs in state prisons opened in 1983 in 
Oklahoma and Georgia. On January 1, 1987, only four programs were in 
operation. However, by the end of that year, thirteen programs were 
functioning in eight states. At this time, three jurisdictions are developing 
S1 programs and at least nine additional states are considering establishing 
shock incarceration programs. (See Appendix Il.) S1 programs are currently 
operating in Florida, Georgia, Louisiana, Michigan, Mississippi, Oklahoma, New 
York and South Carolina. Kansas is jmplementing a pro~'\"am scheduled to open 
in June, 1989. 

F, Support and Oppo§ition 

Shock incarceration has received national media attention and has been 
endorsed by such public figures as William Bennett, Director of the Office of 
National Drug Control Policy, and Mayor Edward Koch of New York. 

Proponents suggest that S1 reduces prison overcrowding; acts as a 
deterrent; rehabilitates participants and thus reduces recidivism; 
incapacitates offenders; and provides a necessary level of punishment falling 
between probation and imprisonment. Critics argue that S1 programs increase 
prison overcrowding because those who would ordinarily be placed on probation 
are instead sent to S1 programs. Other criticisms are that programs other 
than S1 can develop more marketable skills, S1 programs are expensive to staff 
and they foster a "Rambo" mentality in offenders. 

Mr. Larry Meachum, Connecticut Commissioner of Corrections, addressed the 
subcommittee at its September 19, 1989 meeting. Mr. Meachum, who started 
Oklahoma's boot-camp program, advised the subcommittee of the problems 
associated with such programs. He stressed that staff abuse t"ward inmates is 
a major concern with boot-camp programs and he recommended that staff be 
routinely rotated out of the program. Furthermore, Mr. Meachum stressed that 
progrruns should incorporate special programming including education, 
vocational training and counseling. Finally, Mr. Meachum emphasized that it 
is presently ta~ early to ass~ss the overall effectiveness of boot-camp 
programs. 

At this time, little or no empirical study has been conducted on shock 
incarceration. As a result, the arguments proffered by both sides are as yet 
arguments and without legitimate substantiation. However, in Georgia and New 
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York, evaluations by departments of corrections are underway; th/~ National 
Institute of Justice has funded an evaluation of the SI program in tQuisiana. 
Conclusive findings should be available in about two years. 

VI. OBJECTIVES/ISSUES 

The following were identified as issues for, and objectives of, the study. 

A. Determine the effectiveness of SI programs with re~pect to: 

1. deterrence 
2. r.~hCi~i:U tation 
3. punishm\~nt 

4. ~ncapad, tation 
5. r.6e~!}ti()n of prison overcrowding 
6. reduction of costs 

71 "' redu'.:!tion of recidivism 

B. fJe-.~ .~ ;~t! the goals of the program (i. e., what is the specific benefit to the 
C C:lanO~:t':~, d tIl? ) • 

C. Determine whether there is an available boot-camp site in Virginia or 
whether one must be constructed. 

D. Establish criteria for eligibility to participate in an SI program. 

VII. APPLICABLE LAW 

A. Virginia's Existing Alternatiye Programs 

1. Code of Virginia §53.1-180. Community Diversion Incentive Act. 

2. Code of Virginia §19.2-3.l1. Youthful Offender Act. 

B. Other State S1 Programs 

Florida, Georgia, Louisiana, Michigan, Mississippi, New York, Oklahoma, 
and South Carolina all have laws pertaining to shock incarceration. 

VIII. PARALLEL STUDIES 

Shock Incarceration: An Assessment of Existing Programs is a ll0-page 
National Institute of Justice report describing a study conducted in September 
and November of 1987 by Abt Associates. The purpose of the study was "to 
identify and assess existing and proposed S1 progL-ams." Phase one of the 
study involved a review of existing literature and telephone contacts with all 
50 state Departments of Corrections. Phase two involved on-site visits and 
in-depth assessments of shock incarceration programs in the states of 
Oklahoma, Georgia, Mississippi and New York. (See Appendix C.) 
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Spit-shine and Double-Time: State. Shock Incarceration Programs is a 
twelve page Backgrounder published by the Council of State Governments (CSG) 
in February, 1989. The purpose of the study was to evaluate SI programs and 
goals in the states of Georgia, Florida, Louisiana, Michigan, Mississippi, New 
York, Oklahoma, and South Carolina. This study concluded that SI programs are 
too new to have generated any hard data about their effectiveness, but 
presents preliminary statistics on recidivism rates of S1 pa.rticipants in 
three states. 

Prison Boot Camps: Too Early to Measure Effectivene§.§. is a briefing 
report to the Honorable Lloyd Bentsen of the U. S. Senate at his request by 
the United States General Accounting Office in September, 1988. The purpose 
of the study \-Tas lito obtain ••• information on the use and advantages of boot 
camp programs." The study involved on-site visits to Florida and Georgia SI 
programs, interviews with state corrections officials and a review of 
available documentation. This study cOl'lcluded thCit due to the relatively 
short period of time that most boot camps have been operating, available data 
were no!: sufficient to detel'mine if boot camps reduce costs, overcrOWding or 
recidivi.,m. 

IX. DISCUSSION/ANALYSIS 

A. Proposed Goals of Shock Jncarceration 

1. Reduction of Costs 

In all four states included in the National Institute of Ju~tice (NIJ) 
draft study, officials stated that SI program expenditures for food, clothing 
and consumables are about the same as for regular prisons. However, more 
intensive demands on custodial and/or rehabilitative staff results in higher 
daily costs per inmate than standard incarceration. The inmate-to-security 
staff ratio in Virginia prisons is 2.7 to one. Because the actual method for 
calculating the ratio is variable and because some SI facilities are within 
the confines of existing institutions, figures noted in reports for other 
states are not necessarily indicative of a true ratio and are not necessarily 
comparable. 

It is important to note, however., that officals in all states believe that 
SI costs considerably less per inmate than standard imprisonment because SI 
participants are confined for shorter periods. In Virginia, the average cost 
of standard incarceration per inmate per year is $17,103 whereas the cost per 
inmate per session (90 da.ys) in Georgia 's 81 program is $3,317 and the cost 
per inmate per session (90 days) in Michigan is $5,900. 

The NIJ draft study concluded that if S1 is to be used to reduce costs, SI 
programs must l.dmit primarily offenders who would otherwise have received 
longer prison terms. If that Objective is successful, cost savings will more 
than compensate for increased daily costs per inmate in SI. In addition, the 
draft report describes other costs to be considered in deciding whether an SI 
program will reduce overall costs. First, SI dropouts and graduates who fail 
on supervision receive subsequent prison terms and aod to costs. Secondly, 
construction and financing costs must be considered if a new facility must be 
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built to house the SI program. 

2. Reduction of Recidivism 

Recidivism will be an important measure of the effectiveness of SI 
programs. Recidivism for traditional prison populations nationwide averages 
40 to 45 percent. According to the Council of state Governments Backgrounder, 
some preliminary results from state programs are available. A recent study of 
the Oklahoma S1 program placed recidivism at 15.6 percent • Recidivism data 
for the 270 participants in the Georgia boot camp program between January 1984 
and March 1985 indicated that 39 percent of the graduates had returned to 
prison within three years of release from the camp. The overall rate during 
the same period for offenders released from other Georgia prisons was 38 
percent. Of the 264 offenders that had completed the South Carolina SI 
program by August 1988, only eight had returned to prison. 

3. Deterrence 

The close proximity of most SI boot camps to regular prisons provides 
participants with a clear and unpleasant view of prison life. Consequently, 
SI could deter future crime by making the threat of a prison sentence for 
subsequent crime more credible. 

4. Rehabilitation 

SI could serve to rehabilitate offenders in two ways. First, the 
experience of strict discipline could enhance a participants self-control, 
self-esteem and ability to cope with life's stresses once released. Secondly, 
additional treatment and vocational components (e.g., education, drug 
counseling, etc.) might be more effective in addressing problems related to an 
offender's criminality when offered in a more disciplined and structured 
environment. (A counter-argument is that more useful rehabilitative 
(vocational) programs provide a more successful reintegration into society. 
Another counter-argument is that 90 days (the length of many programs) is not 
enough time to accomplish legitimate rehabilitation.) 

5. Punishment 

Under a "just desserts" policy, S1 could impose proportional punishmer.!ts 
by providing a sanction of punishment more severe than probation but less 
severe than longer term imprisonment. 

6. Incapacitation 

In cases where an offender would otherwise have received probation, shock 
incarceration programs provide a way to reduce an offender's threat to the 
community. In addition, officials would select participants on the basis of 
risk. For instance, they might choose offenders at higher risk than those on 
probation but at lower risk than those who would be imprisoned. 

7. Reduction of Overcrowding 

S1 could be utilized to reduce prison overcrowding only if all or most SI 
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participants would have otherwise received longer prison sentences. A 
criticism of SI is that its participants would probably have received mere 
probation if the program were not available. 

B. On-Site Visit to South Carolina/Overview of South Carolina Program 

On August 24, 1989,. members of the subcommittee studying Shock 
Incarceration, interested legislators, representatives from the Department of 
Corrections and the Commission on Prison and Jail Overcrowding and the Crime 
Commission staff visited the Thames Shock Probation Center at Rembert, South 
Carolina. 

Mr. John Carmichael, Warden of the Thames Shock Probation Center, offered 
a detailed overview of the program, which is administered by the Department of 
Probation and Parole. According to Mr. Carmichael, inmates should be kept 
active and platoons should be systematic. He stressed that education is a 
st:':'ong focal point in the South Carolina Shock Probation program. Inmates 
spend three hours per day in education. During the 90-day session, inmates 
achieve an average increase in educational ability of two grade levels. 
Furthermore, twenty-five percent of those lacking a high school diploma have 
been able to earn GED's through the Shock Probation program. 

The physical training program adopted by the Shock Probation Center was 
(~,eveloped by the South Carolina Department of Recreation. In addition to 
pnysica1 exercise, Shock Probation inmates perform approximately seven hours 
of manual labor each day at various work sites on the prison farm, as well as 
out in the community. 

The South Carolina program includes a drug and alcohol abuse education 
component, but it does not offer any type of substance abuse treatment or 
counseling. Inmates with persistent drug problems are removed from Shock 
Probation and referred through the Department of Probation and Parole to local 
mental health programs. 

The South Carolina system currently houses 14,000 inmates, and thta inmate 
population increases by 3,000 each year. The overall recidivism rate in the 
South Carolina system is 30'1& to 35'1&. The rate of recidivism for the Shock 
Probation program is said to be less than 5'1&. 

Mr. Carmichael explained that volunteering for the boot camp program is 
advantageous because the 90-day session replaces the five-year or longer 
alternative prison sentence, at least twenty-seven months of which would be 
served. 

The sentencing authority rests with the judge. To be eligible for the 
boot camp program, offenders must be convicted of a crime punishable by five 
or more years in prison. 

Mr. Howard Arden, Deputy Warden of the Thames Shock Probation Center, 
emphasized the importance of hard work, discipline and education to the boot 
camp program. When asked whether the program promotes a "macho" mentality in 
offenders, Mr. Arden explained that the physical fitness and discipline 
instilled in inmates is marketable in society upon their release. Mr. Arden 
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added that staff wear regular uniforms and are not permitted to use profanity 
or violence when dealing with the inmates. 

After hearing the presentation and touring the facility, members of the 
subcommittee held a business meeting and voted unanimously to develop a 
proposal for a prison boot-camp in Virginia based on the South Carolina model. 

C. Meetings to Deyelop Proposal 

On August 3D, 1989, Rev. Ricketts, Chairman of the subcommittee studying 
Shock Incarceration, conducted a meeting among Edward Morris and Michael 
Leininger of the Department of Corrections, Dan Catley of the Department of 
Criminal Justice Services, Lin Corbin-Howerton of the Department of Planning 
and Budget, Richard Hickman of the Senate Finance Committee, James Roberts of 
the House Appropriations Committee and Crime Commission staff. The group 
discussed possible program components, eligibility criteria, sentencing 
structure and location. During this meeting, Rev. Ricketts requested that 
Commission staff and representatives from interested agencies again meet to 
devise an outline for a boot-camp prison proposal. 

On September 7, 1989, Commission Staff met with Edward Morris, Forrest 
Powell and James Smith of the Department of Corrections, Clarence Jackson and 
John Brown of the Parole Board. Dsa Coffey of the Department of Correctional 
Education, and Mary Devine of Legislative Services. After lengthy discussion, 
the following program outline, modelled significantly upon South Carolina's 
program, was developed. 

D. pilot Program Proposal 

Location: 
Capacity: 
Program Length: 

C11ent Base: 

Southampton (males), Goochland (females) 
Males - 100; females - pending results of pilot program 
gO-days (three 30-day cycles) 

• Non-violent felony offenders with no prior sentence to incarceration 
as an adult 

• 18-24 years of age 

Eligibility: 

• Must volunteer for program and sign informed consent to participate 
in boot-camp style program 

• Mandatory pre-sentence testing (including complete medical examination) 
limited to 60 days 

• Parole and Corrections participate in eligibility assessment 

• Eligibility report sent to judge; judge sentences to boot-camp or 
other sentence at his discretion 
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Sentencing: 

• Offender must volunteer in writing 

• Inmate deemed a probationer 

• Determinate sentence issued and suspended on the condition that 
probationer successfully complete boot-camp program 

• Suspended sentence imposed if offender is removed from program 

~redit for Time Served: 

• Given credit for time served if original determinate sentence is 
imposed upon revocation of suspension 

Special Programming: 

• Military drill, ceremony, physical training 
• Hard labor 
• Drug/alcohol education 
• Adult Basic Education (ABE) 
• General Equivalency Diploma (GED) Program 
• Vocational assessment and referral upon release 

Probation: 

• Intensive supervision for minimum period of one year after boot camp 

• Aftercare including provision that graduate will either work or attend 
school/vocational training full-time or he/she will be in violation of 
probation 

Program Evaluation: 

• Established as Pilot Program 
• Intensive review of effectiveness by Department of Corrections 
• Evaluate and report to Governor and General Assembly 

Implementation: 

• Legislation - "Boot Camp Incarceration Act" introduced in the 1990 
session by VSCC members, with legislation to be effective January 1. 
1991, program to sunset July 1, 1995 

• Budgeting - Department of Corrections, Department of Correctional 
Education, Parole Board to submit budgetRry requirement to Senate 
Finance and House Appropriations committees prior to the 1990 session 

• Administrative - Department of Corrections, Department of Correctional 
Education, Parole Board to develop plan on guidelines for implementing 
provisions of proposed legislation with anticipated on-line date of 
January 1, 1991 
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X. FINDINGS 

1. With Respect to Rehabilitation and Reduction of Recidiyism, There is V~ 
Little Solid Information Currently Available on the Effectiveness of Shock 
Incarceration. 

At this time little or no empirical study has been conducted on shock 
incarceration. As a result, the arguments proffered by proponents and 
opponents of SI are largely arguments alld without complete substantiation. 
However, in Georgia and New York, evalua: ,ions by departments of corrections 
are underway; 'the National Institute of Justice has funded an evaluation of 
the SI program in Louisiana. Conclusive findings will be available in about 
two years. However, the South Carolina program, which also emphasizes 
rehabilitative component, reports encouragingly low recidivism rates. 

2. If SI !s to Be Used to Reduce Costs, Programs Must Admit Primarily 
Offenders Who Would Have Otherwise Received L9nger Prison Sentences. 

According to the NIJ study, SI program daily expenditures for food, 
clothing and consumables are about the same as for regular prisons. However, 
more intensive demands on staff may result in higher costs per inmate than 
standard incarceration. Notably, officials in all states believe that SI 
costs considerably less per inmate than standard imprisonment because SI 
participants are confined for shorter periods. 

The NIJ study concluded that programs must target offenders who would have 
otherwise received longer prison terms if SI is to be used to reduce costs. 
If that objective is successful, cost savings will more than compensate for 
increased daily costs per inmate in SI. 

3. SI Could Be Utilized to Reduce Prison Overcrowding Only if Allor Most SI 
Participants Would Have Otherwise Received Longer Prison Sentences. 

If SI is to be used to reduce overcrowding, programs must admit primarily 
offenders who would have otherwise received longer prison terms. 

4. SI Could Impose Proportional Punishments. 

Under a "just desserts" policy, SI could impose proportional punishments 
by providing a sanction of punishment more severe than probation but less 
severe than longer term imprisonment. 

5. SI Programs Could Provide a Way to Reduce an Offender' s Threat to the 
Community. 

In cases where an offender would otherwise have received probation, SI 
programs provide a way to reduce an offender's threat to the community. A 
criticism of SI is that its participants would probably have received mere 
probation if the program were not available. In such cases, SI is 
considerably more expensive than existing programs. 

6. Most SI Boot-Camps Provide Participants with a Realistic View of Prison 
Life. 
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The close proximity of most SI boot-camps to regular prisons gives 
participants insight into the harsh realities of prison life without exposing 
them to its dangers. The subcommittee found this to be a beneficial aspect. 

7. There is an Ayailable Boot-CamP Site in Virginia. 

The Southampton Youthful Offender Center is an appropriate site for a 
pilot boot-camp program. The facility has a capacity of 100 and is adjacent 
to a regular prison. Its use will not upset the youthful offender program if 
recommendations of this subcommittee regarding the youthful offender program 
are adopted. (See Crime Commission Report on Youthful Offender Act, 1990). 

8. The Cost Per Bed Space for S1 Should Be Approximat~tb§. Same As The ~ 
for the Youthful Offender Program. 

The boot-camp program has been recommended to occupy the facility 
currently used for the Youthful Offender Program, located at the Southampton 
Youthful Offender Center. If the recommendation is put into effect, the cost 
per bed space in the boot-camp incarceration program would be approximately 
the same as for the Youthful Offender Program. 

According to the Department of Corrections, there would be some initial, 
as yet unprojected, start-up costs for training and various modifications; 
however, the staffing level would be the same for both programs. 

The annual cost per inmate in the Youthful Offender program is $24,000. 
If a 90-day term of incarceration is adopted for the boot-camp program, four 
times as many inmates could be accommodated for the same annual cost. The 
approximate cost per inmate per session would, thus, be $6,000 plus the cost 
of at least one year of intensive supervised probation following release. The 
current average cost of ordinary probation is $853.00 annually. 

The subcommittee recommended the Department of Corrections develop actual 
implementation costs and felt this was a better approach than merely 
developing a broad-based estimate itself. In summary, the subcommittee felt 
that Virginia would realize long-term cost savings as a result of the reduced 
incarceration time and reduced recidivism among participants. 

XI. RECOMMENDATIONS 

Pursuant to HJR 321 (1989), the subcommittee studying Shock Incarceration 
carefully considered the current status of boot-camp prison programs across 
the nation. At its final meeting on September 19, 1989, th~ subcommittee 
adopted the report for presentation to the full Commission on October 17, 
1989. On that date the full Commission received the report of the 
subcommittee and after careful consideration of the findings unanimously 
adopted the report with the following recommendations: 

A. Establish a Pilot Program Located in an Existing Facility. 

Because there is very little solid data available on the effectiveness of 
shock incarceration, the subcommittee recommended that the boot-camp program 
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be established as a pilot program with a capacity of 100 males and located at 
the Southampton Youthful Offender Center. The program length would be at 
least 90 days. 

B. Establish Client Base of Youthful Non-Violent Felony Offenders. 

The subcommittee recommended that the "Boot-Camp Incarceration" program be 
designed for non-violent felony offenders between the ages of 18 and 24 years 
with no prior sentence of incarceration as an adult. This appears to be the 
group most responsive to a boot-camp style program. 

C. The Parole Board and Department Qf Corrections Participate in Eligibility 
Assessment: the Judge Imposes Sentenc~ 

The subcommittee recommended that there be a mandatory pre-sentence 
testing period, limited to 60 days, which includes a complete medical 
examination. The Parole Board and the Department of Corrections would conduct 
the pre-testing and the eligibility assessment. The eligibility report would 
be sent to the judge, who would sentence the offender to boot-camp or other 
sentence at his discretion. 

D. Require I~ates to Volunteer for Program and Issue Suspended 
peterminato Sentence. 

The subcommittee recommended that offenders be required to volunteer and 
to sign an informed consent to participate in the boot-camp style program. 
Inmates of the program would be deemed probationers, and a determinate 
sentence would be issued and suspended on the condition that the probationer 
successfully complete the program. The suspended sentence would have to be 
imposed if the offender is removed ~rom the program for cause. The sentencing 
court would have discretion to re-sentence only in those cases where an 
offender failed to complete the program through no fault of his own. This 
recommendation will ensure that only individuals participate who otherwise 
would have received a longer prison sentence. ~his will overcome the 
objection of "widening the net" and ensure cost effectiveness. 

E. Calculate Good-Time Credit for Time Served. 

The subcommittee recommended that the probationer be given credit for time 
served in the boot-camp program if the original determinate sentence is 
imposed upon revocation of suspension. 

F. Subject Inmates to Special Programmin~ 

The subcommittee recommended that the boot-camp program include components 
of military drill and ceremony, physical training and physical labor. In 
addition, the program would provide substance abuse education, Adult Basic 
Education, a General Equivalency Diploma (GED) program and vocational 
assessment with referral upon release. The most successful programs focus on 
education and vocational assessment. 

G. Follow Boot-Camp Program with Intensive Probation and Aftercare. 
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----------- ~--------

The subcommittee recommena~d that the boot-camp program be followed 9Y at 
least one year of intensive supervision. There should be an aftercare 
provision that the graduate either work or attend school/vocational training 
full-time or be in violation of probation. This recommendation was modelled 
after the South Carolina concept in which follow-up supervision and employment 
have proven to be an important component of the success of the overall program. 

H. Evaluate the Effsctiyeness of the Pilot Program. 

The subcommittee recommended that the boot-camp program be established as 
a pilot program and that there be an intensive review of its effectiveness by 
the Department of Corrections. 

I. Introduce "Boot-Camp Incarc~r..illon Act. " 

The subcommittee recommended that the "Boot-Camp Incarceration Act" be 
introduced in the 1990 Session, with the legislation to become effective 
Janllary 1, 1991 and the program to sunset on July 1, 1995. Because there is 
currently very little solid information on shock incarceration, evaluation of 
the program is vital. 

J. Recommend Affected Agencies Submit Budgetary Reguirements~ 

The subcommittee recommended that the Department of Corrections, the 
Department of Correctional Education and the Parole Board submit budgetary 
requirements to Senate Finance and House Appropriations Committees prior to 
the 1990 Session. The subcommittee found that the program should prove to be 
cost effective and determined from testimony that implementation costs would 
be minimal. In this regard, the subcommittee felt a detailed cost analysis 
for implementation developed by the affected agencies would be of greater 
benefit to the General Assembly than a broad~based estimate deiveloped by the 
Commission. 

K. Reguest that Affected Agencies Deyelop Plan Based on Guidelines. 

The subcommittee recommended that the Department of Corrections, the 
Department of Correctional Education and the Parole Board develop a plan on 
guidelines for implementing prov~s~ons of proposed legislation with 
anticipated on-line date of January 1, 1991. Based upon the evaluation of 
other states' successful programs, an important component is allOloting 
sufficient time for the careful development of an implementation plan and 
staff training. 
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HP6657428 
1989 SESSION 

ENGROSSED 
HOUSE JOINT RESOLUTION NO. 321 

House Amendments [ I . February 6, 1989 
RequesUng the [ ¥i~ ~ ef b6l'.reetl'6fflJ Virginia State Crime Commission ] to 

study Shocll Incarceration Program as an alternative to lengthy, costly incarceration 
lor suitable inmates. 

Patron-Callahan 

Referred to the Committee on Rules 

WHEREAS, the General Assembly is concerned over the escalating costs of the 
incarceration of inmates, the ever-rising prison population and the expected need for 
additional prisons and jails; and 

WHEREAS, [ th~ I:)epa.J:tments ~ Gerrections ~ ] several states have experienced 
success with an alternative type of incarceration that has alleviated their prison crowding 
problem; and 

WHEREAS, [ ~ ~n-ia, t>epartmeat &t Goo:r-eetiGns is from time to time studying 
atternatWes tlHlt alternatives are studied which may be implemented in Virginia; now, 
therefore, be it ] 

RESOLVED by the House of Delegates, the Senate concurring, That [ ~ ¥ir-glnia 
;J;)epaftment ~ Gorrections implem~nt a study ~ th~ Shook- Incarceration Program pr-esently 
imf}lemente4 in seveFal states and- pla-n-neG fer o~ +he ;J;)epartment &f GerreGt~Gns shall 
r-eport tG ~ General Assembly on the Virginia State Crime Commission is requested to 
study Shock Incarceration Pro3ram as an alternative to lengthy, costly incarceration for 
suitable inmates. The Commission stall review the Shock Incarceration ProBram and other 
alternative types of incarceration that have been implemented in other staf_rs. The 
Commission shall determine the feasibility of such an alternate program, the expected 
benefits or detriments of such a program and identify the type of inmate who can be best 
served in the Shock Incarceration Program, if one be adopted. j 

The [ t)epaFtment Commission ] shall complete its work in time to submit its findings 
and recommendations to the Governor and the 1990 Session of the General Assembly as 
provided in the procedures of the Division of Legislative Automated Systems tor processing 
legislative documents. 

Official Use By Clerks 
Agreed to By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
sUbstitute w /amdt 0 

Date: ________ _ 

Clerk of the House of Delegates 
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Agreed to By The Senate 
without amendment 0 
with amendment 0 
sUbstitute 0 
substitute w /amdt 0 

Date: _________ 1 

Clerk of the Senate 
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Page B-2 copied from National Institute of Justice draft study 

Status of Shock Incarceration Programs 

• Jurisdictions Operating Shock Incarceration Programs 

ENABLING USED 
JURISDICTION LEGISLATION EXISTING DATE PROGRAM 

PASSED AUTHORITY OPENED 
Georgia X 12183 
Oklahoma X 11/83 
Mississippi X 4185 
Orleans (LA) Parish X 1/87 
Louisia~a (~OC) X 3/87. 
South Carolina X 7/87 
New York X 9/87 
Flprida X 10/87 
Michigan X 21e8 

• Jurisdictions Developing Shock Incarceration Programs 

JURISDICTION 

North Carolina 
New Hampshire 
Ka;lsas 

~Contingenl on passage of enabling legislation. 

EXPECTED START-UP DATE 

6/89-

3/89 

6/89* 

• 9 States Express Strong Interest in Shock Incarceration 

Alabama 
Arizona 
Colorado 

Nevada 
Tennessee 
Texas 
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Utah 
Virg!nia 
Wyoming 



SHOCK INCARCERATION TREATMENT COMPONENTS 

Drugl 
Reality Relaxation Individual Recreation Therapeutic Alcohol 

JURISDICTION Counseling Therapy Therapy Counseling Therapy Community -. 
Georgia 

Oklahoma X X X X X 

Mississippi X X X 

Orleans Parish X X 

LouIsiana X X X 
-

South Carolina X X -
New York X X X X X 

Florida X X X 

SHOCK INCARCERATION ELIGIBILITY CRITERIA 
.. 

Limit on Must have Must have 
OffanGer Type of No Prior Limit on No Physical Offender 

Age Current Prison Current or Mental Must 
JURISDICTION LlmHs Offense Sentence Sentence Impairment Volunteer Other 

Georg.la 17-25 none yes 1-5 years yes yes • -
Oklahoma 18-22 non-violent yes none yes yes 

Mississippi none non-violent yes none no yes 

Orleans Parish none non-violent yes s 7 years yes yes 
'----. 

Louisiana none parole must be s 7 years yes yes Division of Proballon 
eligible first felony and Parole must 

conviction recommend; court 
must recommend; 
DOC must find of-
fendt;:lr Is particularly 
likely to respond 
favorably. 

South Carolina 17-24 non-violent yes s5years yes yes 

New York 16-24 non-Violent, yes lrdeter· , yes yes No prior indeter-
non-escape minate I minate sentence; 

eligible for parole 
within 3 years. 

Florida none none yes ncne yes yes 

SOUFCE: ·Shock Il1Carcerati?n: An O\ferYi~ of E#sting Program.r", lillie 1989. 
NqtjonalTn.rtitute oflustict. U.S. Dept/rlment of J~licq;. 
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'N: ':Qq,' '·'i?ai.i's:o·~p:;,:;~~~,:~tr:St~~e':ri'lf:SJto:ck'::~.:'~·~'~!Car~:era,ti!>~ . P,rograms 
, , 

FLORIDA 

GEORGIA 

LOUISIANA 

MICHIGAN 

MISSISSIPPI 

NEW YORK 

OKLAHOMA 

SOUTH 
CAROLINA 

DATE 
PROGRAM 
OPENED 

PROGRAM 
LENGTH 

October 90-120 days 
1987 

December 
1983 90 days 

March 
1987 90-180 days 

February 
1988 90 days 

April 
1985 up to 180 days 

1987 

November 
1983 

July 
198/ 

180 days 

8wee~.s 

90 days 

RBCIDIVISM 
!{ATB 

DATA BASE 

STAFFING 
RATIO 

(Inmnles:Sln(() 

2.9: 1 

8.3: 1 

30: 1 

4.4: 1 

8.65: 1 

N/A 

11 : 1 

4.2: 1 

Source: crime ~ommission staff Analysis 
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SHOCK 
INCARCERATION 

COSTS/lnmnte 

STANDARD 
INCARCERATION 

COSTS/Inmate 

~ Basod on lolurn 
~ 10 prison 

Incr~ect cosls and '«' conslllCllon cosls 
~ oxcluded 

' .. 



Hours 

0400-0420 
0420-0430 
0430-0530 
0545-0625 
0625-0635 
0635-0655 
0700-1100 
1100-1140 
1140-1150 
1200-1600 
1600-1640 
1640-1730 
1730-1745 
1745-1845 
1845-2000 
2000-2030 
2030-2100 
2100 

TYPICAL DAILY SCHEDULE-FLORIDA BOOT CAMP 

Activity 

Wake up/prepare for barracks inspection 
Personal inspection 
Physical training (barracks being inspected) 
Breakfast 
Flag ceremony/reveille 
Repair/fix barracks inspection deficiencies 
Drill/counseling/obstacle course 
Lunch 
Head count 
Work detail 
Dinner 
Drill and ceremony 
Flag ceremony/retreat 
Extra physical training/clean up detail 
Uniform and barracks preparation 
Sick call 
Quite time/study time 
Head count/lights out 
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Oklahoma's Regimented Inmate Discipline (RID) Program 

Oklahoma's Regimented Inmate Discipline (RID) program is located in a 145 

bed quadrangle at the Lexington Assessment and Reception Center, about 60 miles 

south of Oklahoma City. It was the first SI program, established in November 1 1983. 

Lexington is Oklahoma's main reception center and also houses about 600 long term 

general population inmates. The RID living unit is classified as medium security. 

The DOC screens offenders received at Lexington fo~ placement in RID. 

Those who meet statutory criteria may volunteer for RID. Inmates live in single or 

double-bunked cells. 

As in other SI programs, RID emphasizes strict discipline, physical training and 

drill. However, other than housekeeping and institutional maili~enance, there is no, 

formal hard labor component. Rather, inmates spend three to six hours each day in 

educational and vocational programs. Drug abuse education programs, and individual 

and group counselling also are provided. Oklahoma gives greater emphasis to education 

and vocational training than any other existing 51 program. RiD participants are 

separated from general population inmates except during vocationa.l training and 

educa tion programs. 

The DOC prepares a resentencing pJan for each inmate. When an inmate 

completes the 120 day 51 program, the DOC recommends that the judge resentence 

them to probation, under supervision requirements outlined in the resentencing plan. If 

the judge refuses to resentence, the DOC can transfer the offender to "community 

custody", where he will serve the balance of his prison term in a tightly structured 

community setting, supervised by a correctional officer and will comply with the 

supervision requirements established in the resentencing plan. The offender may begin 

community custody with a six-month stay at a halfway house, followed by home 

detention and intensive supervision. 

Oklahoma officials acknowledge that their RID program costs more than 

similar living units at Lexington. The RID unit has 17 staff positions, including 9 

custody and 6 program staff--about 6 more total positions than a comparable non-Rid 

unit. It costs about $349,500 to operate RID each year, or about $129,500 more than a 

comparable living unit at Lexington. 

In late 1987 Oklahoma opened a RID program for females at the Mabel Bassett 

Correctional Facility in Oklahoma City. 



Georgia's Special Alternative Incarceration (SAO Programs 

The Georgia Department of Corrections operates two Special Alternative 

Incarceration (SAl) programs for male offenders. Their basic structure and design are 

the same, although they differ in minor respects. Judges control SAl selection and 

impose SAl as a condition of a probation sentence. If oUll~.nders complete SAl 

successfully, there is no need to resentence them to probation. 

The first SA! program opened in December 198,3 at the Dodge Correctional 

Institution in South-central Georgia, near Chester. The DOC opened a second program 

in March 1985 at Burruss Correctional Irlstitution near Forsyth to reduce the backlog of 

cases waiting for an available SAl slot. Both are relatively new medium security 

institutions. In both SA! inmates are comr.!etely segregated from general popUlation 

inmates who also reside at the institutions. 

Burruss takes caser) from northern Georgia, including metropolitan Atlanta. 

Dodge takes cases from more rural southern Georgia. 

Georgia's 90 day SAl programs .Involve physical training, drill, and hard work. 

There are two exercise and drill periods each day, with eight hours of hard labor in 

between. At Dodge, SAl inmates often are transported to other state facilities or 

prisons to perform labor-intensive tasks. Sometimes they perform community service 

for nearby m1.micipalities and school districts. At Burruss SAl inmates work on the 

grounds of the Georgia Public Safety Training Academy, adjacent to the prison. Except 

when they are doing community service, SAl inmates work under supervision of armed 

guards. 

There is little emphasis on counselling or treatment. Programs are offered on 

drug abuse education and sexually transmitted diseases. A parole officer assigned to 

each program coordinates reentry planning. When SAl graduates are released, they go 

on regular probation supervision. 

At Dodge CI, 100 inmates are double-bunked in two 25 cell units connected by 

a central control room. At Burruss, 100 inmates are single-bunked in four 25-cell units, 

each two of which share a central control room. Because it takes more staff to cover 

four units than two, the Burruss SAl program has 20 staff positions, compared with 12 

for Dodge. The annual operating budget for Burruss' SAl program is $468,734, compared 

to $320,729 for Dodge. Georgia officials maintain that it costs no more to operate SAL 

at Dodge and Burruss than to run other living units at those prisons. 
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Mississippi'::; Regimented Inmate Discipline Programs 
t'" 

Mississippi operates its Regimented Inmate Discipline (RID) program in a 

minimum security camp located about a mile from the nearest other prison facility on 

its Parchman complex. The camp can hold 140 inmates, who are housed in large open 

dormitories. 

Judges control the selection process. They may sentence any offender to RID 

who meets very broad statutory criteria. The DOC admits any offender sentenced by 

the courts (who passes medical screening); if necessary, the SI program will tailor a 

physical regimen to fit the abilities of older or physically impaired offenders. 

Mississippi's RID features physical training, drill and ceremony, hard labor, and 

treatment. Mississippi officials recently restructured the program to add four hours of 

hard labor each day to reduce the amount of idle time, and revised and amended a 

reality therapy curriculum. There is no educational or vocational component to the 

program. 

Mississippi recently shortened the Parchman program from 120 to 90 days, and 

added a 60 day reentry component, where RID graduates live In a half-way house and 

perform community service. Thereafter, they are released to regular probation 

supervision. Initially, RID graduates also were assigned a community volunteer who 

acted as adviser, mentor, and role model. However, conflict over the roles of the 

volunteers and probation officers, coupled with concern for liability issues, lead the 

DOC to scrap the community volunteer component. 

The Parchman program has 13 staff members, including 6 custody and 5 

program staff, and costs $279,715 to run each year, about the same as other minimum 

units at Parchman. At the time of our study, CO$t estimates for the reentry halfway 

house were not available. 

In early 1987 Mississippi opened an RID program for women at its new Rankin 

County Correctional Institution near Jackson. Inmates share a dormitory living area 

with a group of non-RID trusties. At the time of our visit, 12 women were in the RID 

program, down from the maxImum of 30. Two custody staff were assigned full time, 

with a program director and several other staff positions assigned on a part-time basis. 
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New York's Camp Monterey Shock Incarceration Facility 

Camp Monterey Shock Incarceration Facility is operated by the New York 

State Department' of Correctional Services (NYSDOCS), and is located at Beaver Dams, 

New York, about twenty miles north of Corning. Camp Monterey is a "stand-alone" 

minimum security institution, and houses 2.50 SI inmates. The institution has a total of 

131 staff (83 custody positions) of which 26 (13 custody positions) were added when the 

camp was converted to SI. It costs $3,667,562 to operate the camp each year, about 

$458,470 more than a standard NYSDOCS camp. 

NYSDOCS selects inmates who meet statutory criteria from among regular 

prison admissions, and offers them the chance to volunteer for SID About half those 

eligible volunteer. Judges play no role in the selection process. Inmate platoons enter 

the program once a month and remain together as a unit throughout the six month 

program. Each platoon lives in a large open dormitory. When inmates complete the 

program, they are released by the parole board to an intensive form of parole 

supervision. 

In addition to physical training and drill and ceremony, inmates perform eight 

hours of hard labor each day. Following evening drill and ceremony, inmates 

participate in therapeutic community meetings, compulsory adult basic education 

courses, individual counselling and mandatory recreation. Inmates with substance abuse 

problems must attend Alcohol and Substance Abuse Treatment. The program involves 

extensive reentry planning and job seeking skills training. 

The program features a monthly "graduation" ceremony patterned after those 

used at the conclusion .of military basic training. DOC officials attend and give 

graduation speeches. Awards are made to the inmate who scored highest on the rating 

system used by staff, and to the inmate who showed the greatest improvement. 

NYSDOCS recently opened a second 2.50 bed SI facillty at Camp Summit, and 

is considering adding a women's unit to the Camp Summit S1 program • 

. 
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CSG Backgrounder -- Shock Incarceration 

Summary of State Shock Incarceration Programs 
Florida: 
Title: 
Location: 
Code Citation: 
Operational Since: 
Program length: 
Capaci ty: 

Basic Training Program 
SUmter Correctional Institution, Bushnell 
Section 958.04 FS, revision of Chapter 958 
1987 
90-120 days 
100 

Number of participants: 190 as of Harch 1988 
143 Number completing program: 

Budget Request: 
A. Salaries: 
B.Expenses: 
C.Operating Capital 
TOTAL: 5641,328 

$499,426 
$96,900 

Outlay:$45,002 

Sentencing: Inmates sentenced pursuant to Chapter 958, Youthful Offender Act and 
designated as youthful offenders, i.e. selected first time offenders, age 24 or 
under serving ten years or less and not a capital or life felon are eligible 
provided that there are no physical or psychological limitations that vould 
preclude participation in a strenuous physical or intensive regimented program. 
Judges sentence offender~ to prison. Correctional officials, vith judges' 
approval, select from'those volunteering for the program. The program is 
geared, through "skillfully worded" legislation to decrease the prison 
~opulation bY23dmitting youth offenders who would otherwise have been 
lncarcerated. 

Program Goals: 
o Divert selected youthful offenders from long periods of incarceration. 
o Require cooperation and coordination bet.veen the Department of Corrections and 

the Florida Judicial System. 
o Provide the inmate with the opportunity to become involved in the decision 

making process concerning his future. 
o Instill confidence, self-respect and pride in accomplishments. 
o Place respons~bility directly on. the inmate for successful completion of the 

program. 
o Promote the development of self dis~ipline through the military model of 

trea tmen t. 
o Coordinate 

completion 
Evaluation: 

with the Court to effect placement on probation upon successful 
of the Program. 

Anticipated in 1989 

Contact: Florida 
Basic Training Program 
James G. Mitchell, Director 
Youthful Offender Program Office 
Florida Department of Corrections 
1311 Vlnewood Boulevard 
Tallahassee, FL 32399-2500 
Phone: (904) 488-5021 
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Georgia: 
Title: Special Alternative Incarceration (SAT) 
Location: Al Burruss Correctional Training Center, Forsyth 

Dodge Correctional Institute, Chester 
Code Citation: Statute 42-8-35.1, 1983 
Operational Since: Burrus (1983), Dodge (1985) 
Program length: 90 days 
Capaci ty: 100 beds a teach facil i ty 
Annual diversion capability: 800 
Participants: As of March 1988: 2400 
Number completing program: 2160 
Cost: $36.85/day (S3317/session) as compared to $13,450 for one year's standard 
institutionalization. 
Sentencing: Judge sends offender to camp as part of a probation sentence. 
Classes are offered during the last month for job readiness, including tvelve 
hours on job intervieving, job application and communications skills. 

Contact: Georgia: 
Special Alternative Incarceration 
Larry Anderson 
Diversion Programs Coordinator 
Georgia Department of Corrections 
Probation Division 
Suite 954, East Tover 
Floyd Veterans Memorial Building 
Atlanta, GA 30334 
Phone: (404) 656-4696 

Kansas: 
The program viII be set up as an alternative under the Community Corrections 

guidelines. State funds viII be channeled through the tvo counties in which the 
programs viII be operating. Tvo facilities are being renovated to house a mixed 
male ~nd female population of one hundred inmates at each center. Programs viII 
be six months in length. They vi~l consis2"of military discipline vith a public 
vorks focus and an Outvard Bound activity. ' 

Louisiana: 
Title: 

Location: 
Code Citation: 

Intensive Motivational Program of Alternative 
Correctional Treatment (IMPACT) 
Hunt Correctional Center, Orleans Parish 
Act 185, 1986 - La. R.S. 15:574.4(A) and Art 
901.1, C.Cr.P. 

Operational Since: Hunt (March 1987), Orleans Parish (January 1987) 
Program length: 90~180 days 
Capaci ty: 120 beds 
Cost: Rep. Raymond Jetson estimates that the state could save about $750,000 the 
first year and about $3 million over five years. 
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Sentencing: Presentence or postsentence investigation report notes offender's 
eligibility and suitability for IMPACT. The Division of Probation and Parole 
may also recommend an offender in the process of probation revocation. 

Other Instructional Activities: 
"DI's Course": two hours a week; exploration of concepts and information 
related to work and vork behavior 

"Ventilation" Therapy 
"Reeducative" Therapy 
"Substance Abuse" Group 
"Prerelease" Group 

Evaluation: The Louisiana State University, in collaboration vith the Louisiana 
Department of Public Safety and Corrections, is currently studying the IMPACT 
program for a period of tvo years beginning in August 1987. The components 
under study are system changes, cost/benefit analysis, offende~ changes and 
comparisons, and program evaluat.ion. 

Contact: Louisiana 
IMPACT 
Jean \la11 
Department of Public Safety and Corrections 
P.O. Box 94304 
Capitol Station 
Baton Rouge, LA 70804-9304 
Phone: (504) 342-6740 

Michigan 
Title: 
Location: 
Code Citation: 

Special Alternative Incarceration (SAl) 
Camp Sauble, Free Soil 
Established by H.B. 691 as amendment to Section 1, 
Chapter XI of Act No. 175 of the Public Acts of 
1927 

Operational since: March, 1988 
Program length: 90 days 
Capaci ty: 156 

As of December 1988 there had been 350 admissions to the program, 132 of 
vhich had successfully completed the program. One hundred probationers vere 
returned to court for reasons of program refusal l (56), medical discharge (19), 
court rule violation (18), no improvement '(5), and not qualifying (2). On

25 hundred eighteen probationers wer~ in the program at the end of the month. 
Cost: $5,900 per prisoner as compared to an average .cost of $19,225 for 
conventional incarceration. 
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Evaluation: Resea~ch by Michigan State University is in 
progress. 

Contact: Michigan 
Special Alternative Incarceration 
Donald Hengesh, D~rector 
Michigan Department of Corrections 
Grandviev Plaza 
P.O. Box 30003 
206 E. Michigan Ave. 
Lansing, MI 48909 
Phone: (517) 373-0287 

Mississippi: 
Title: 
Location: 

Code Citation: 
Operational Since: 
Program Length: 
Capacity: 

Regimented Inmate Di~cipline (RID) 
Parchman Prison (men) 
Rankin County Correctional Institute (vomen) 
Section 47-7-47 Mississippi Code 1972 Anotated 
1985 
Up to 180 days 
130 at Parchman; 7S in Community Services Phase 

Program Goals: The program is designed to gradually shift participants from "an 
ini t ially in tense, ex ternally manda ted sys te260f forced behavioral change" .to 
"internally controlled .productive behavior." These phases utilize the 
facilities at the ~tate Penitentiary (Phase I), Corrective York Center 
facilities (Phase II) and Community Services Division (Phase III). 

Contact: Mississippi 
Regimented Inmate Discipline 
Mike Vhelan 
Mississippi State Penitentiary 
Parchman, MS 38738 
Phone: (601) 745-6611 

Nev Hampshire: 

A 96 bed facility is under construction at the Nev Hampshire State Prison 
for a shock incarceration program. Startup date is July 1990. 
Legislation authorized the fo:mation.of a27 0mmittee to develop the program as 
part of a major prison expanSlon proJect. 

Nev York 
Location: Monterey Shock Incarceration Facility, Schuyler 

County (men) 
Summit (men and ~omen) 
Vayne County 
Essex County 
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Code Citation: Correction Lav 112.866; Rules and regulations: 
Chapter XI, Part 1800, 1987 

Operational Since: 1987 (Monterey), 1988 (Summit), 1989 (~ayne Co. and 
Essex Co.) 

Program Length: 180 days 
Capacity: 250 at each facility 
Cost: E~aimated at $9,000 per inmate per year, compared to a systemvide cost of 
$19,400. "For the first 321 releases from shock camps through November 21, 
1988, the Department saved an estimated $5.1 million, over vhat it2~ould have 
cost to incarcerate each inmate for their full minimum sentences." 
Sentencing: Corrections' Department selects participants. 

Program Goals: The goal of the program is one of "habilitation"35ather than 
rehabilitation vhich is "to turn out a better class of muggers." Program 
areas consist of Dr111 Instruction, Netvork, York Squads, Education, ASAT, and 
Recreation. Inmates are evaluated on six generic indicators: Respect, Positive 
Effort, Cooperation, Folloving Instructions, Accepting Criticism and Program 
Progress. Inmates participate in labor-intensive vork projects for seven hours 
each vorkday. Projects include community service, cutting trees and clearing 
brush for the state Department of Environmental Conservation, and construction 
and maintenance at the camp itself. 
Treatment Components: 
Netvork Program: Emphasizes community living and socialization skills 
ASAT: Substance abuse education and group.counseling 
Individual counseling 
Structured educational program: A full day each veek and veek nights 
Pre-release 

Of 996 inmates selected for SI betveen July 13, 1987 and November 14, 1988 
444 vere still active as of December 1988, 321 have g31duated and 231 vere 
transferred out vithout having completed the program. "OE the f~2st 164 
inmat~s at Monterey, 112 graduated, a dropout rate of 32 percent." 

Contact: Nev York 
Shock Incarceration 
Glenn S. Goord, Deputy Commissioner 
Department of Correctional Services 
The State Office Building Campus 
Building 2 
Albany, NY 12226 
Phone: (518) 457-2947 
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Oklahoma: . 
Title: 
Location: 

Code Citation: 

Operational Since: 
Program length: 
Capac! ty: 
Cost: The annual operational 
staff. 

Regimented Inmate Discipline (RID) Program 
Villiam S. Key Correctional Center, Ft. Supply 
(after February 15, 1989) 
Nonviolent Intermediate Offender Act 1983, codified 
in Oklahoma Statutes as Title 22, Section 995 (HB 
1395) and O.S.S. 982a (S.B. 127) 
198/, 
8 weeks 
80 cells 
budget runs about $7.5 million excluding the health 

Sentencing: Requires the Department of Corrections to submit a sentence 
modification and a rehabilitation plan to the sentencing court. Under the 
delayed sentencing program the Department of Corrections files a Specialized 
Offender Accountability Plan (SOAP) with the court clerk on each RID 
participant. 

Program Goals: 1) to increase the degree of overall offender accountability in a 
positive manner, especially with respect to the crime victim and community, and 
2) to facilitate improved interaction and functioning of the ctiminal justice 
system. 

Programs Titles: Daily Living Skills, Narcotics Anonymous, Alcoholics 
Anonymous, Substance ~buse Education, Stress Management and Relaxatio~ Training, 
Education (GED, ABE), Vo-tech evaluation, Pre-release, Religious Services, 
Recreation. 

Program Evaluation: Of the first 403 participants 83 percent were high school 
dropouts; 59 percent were involved with some kind of drug use; 91 percent ~3re 
unemployed at the time of arrest; 97 percent were living at poverty level. Of 
the first 291 to complete RID program: 14 percent were program failures that 
were transferred elsewhere for extended incarceration; 21 percent were 
transferred to a minimum security facility for skill training or some other 
program participation prior to release; 25 percent were transferred to a 
community treatment center for work releas34 35 percent were released directly 
to the streets with intensive supervision. . 

A study of 50 Nonviolent Intermediate Offender program participants who had 
not recidivated back into the prison system lists seven critical points that 37 
to 46 of the individuals identified as having a positive effect on their ability 
to remain free: mentoring, discipline, regimentation, exposure t0

3
go-tech skill 

areas, counseling, vo-tech testing (analysis), and time to think. 

Contact: Oklahoma (as of February 15, 1989) 
Regimented Inmate Discipline Program 
Ron Anderson, Deputy Director 
Villiam S. Key Correctional Center 
Box.61 
Ft. Supply, OK 73841 
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Sou th CaroB na 
Location: 

Code Citation: 
Operational Since: 
ProgL'am length: 
Capaci ty: 

Participants: 

Hales: Thames Shock Probation Center, ~ateree River 
Correctional Institution, Rembert 
Females: Shock Probation Unit ~omen's Co~rectional 
Center, Columbia 
Omnibus Criminal Justice Improvement Act of 1986 
(Both), 1987 
(Both) 90 days 
Hales, 96; 96 additional beds are planned for the 
r.!nd of 1989 
Females, accepting 8 per month 
648 as of February 6, 1989 

Sentencing: Corrections officials select those fitting S1 eligibility criteria 
from those admitted to prison. Judges have an approval or veto over placements. 

Education is a strong focal point in the SI program. Twenty five percent of 
• those las~ing a 11igh school diploma have been able to obtain GEDs through the 5I 

program. Inmates sp~n~ three hours per day in education. . . 
Contact: South Carolina 
Hales: 
Thames Shock Probation Center 
John q. Carmichael, ~arden 
Howarc Arden, Deputy Varden 
Vateree River Correc~i6nal Institution 
P.O. Box 189 
Rembert, SC 29128-0189 
Phone: (803) 734-9925 

Contact: South Carolina 
Females: 
Shock Probation Unit 
Vannie H. Toy, ~arden 
Hr. Villie J. HUnt 
Vomen's Correctional Center 
4450 Broad River Road 
Columbia, SC 29210 
Phone: (803) 737-9725 
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1 D 9/26/89 Ward C 9/29/89 rbc 

2 SENATE BILL NO ............. HOUSE BILL NO. 

3 A BILL to amend 'the Code of Virginia by adding in Chapter 18 of Ti t1e 
4 19.2 an article numbered 3, consisting of a section numbered 
5 19.2-316.1, and in Title 53.1 an article numbered 5, consisting 
6 of a section nUmbered 53.1-67.1, relating to Boot Camp .~. 
7 Incarceration. 

8 

9 Be it enacted by the General Assembly of Virginia: 

10 1. That the Code of Virginia is amended by adding in Chapter 18 of 

11 Title 19.2 an article numbered 3, consisting of a section numbered 

12 19.2-316.1, and in Title 53.1 an article numbered 5, consisting of a 

13 section numbered 53.1-67.1, as follows: 

14 Article 3. 

15 Boot Camp Incarceration Program. 

16 § 19.2-316.1. Eligibility for participation; evaluation; 

17 sentencing; withdrawal or removal from program.--An individual who is 

18 (i) convicted on or after January 1, 1991, of a nonviolent felony, 

19 (ii) between the ages of eighteen and twenty-four at the time of the 
-. 

20 commission of the offense, and (iii) has never before been sentenced 

21 to'incarceration as an adult may be eligible for sentencing as 

22 provided herein. 

23 Following conviction and prior to sentencing, upon its own motion 

24 or motion of the defendant, the court may order such defendant 

25 committed to tbe Department of Corrections for a period not to exceed 

26 sixty days from the date of conviction for evaluation and diagnosis by 

27 the Department and tbe Parole Board to determine suitability for ~ 
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1 participation in the pilot Boot Camp Incarceration Program established 

2 pursuant to § 53.1-67.1. The evaluation and diagnosis shall include a 

3 complete physical and mental examination of the defendant. 

4 The Department of Corrections and the Parole Board shall conduct 

5 the evaluation and diagnosis and shall review all aspects of the case 

6 within sixty days from the date of conviction and shall recommend that 

7 the defendant be committed to the Boot Camp Incarceration Program upon 

8 finding that (i) such defendant is physically and' emotionally suitable 

9 for the program, (ii) such commitment is in tne best interest of the 

10 Commonwealth and the defendant, and (iii) facilities are available for 

11 confinement of the defendant. 

12 Upon receipt of such a recommendation and written consent of the 

13 defendant to participate in the program, and a determination by the 

14 court that the defendant will benefit from the program and is capable 

15 of returning to society as a productive citizen following a reasonable 

16 amount of intensive supervision and rehabilitation including program 

17 ~omponents set forth in § 53.1-67.1, the court shall impose sentence 

18 as authorized by law and suspend execution of the sentence and place 

19 the defendant on probation. Such probation shall be conditioned upon 

20 the defendant's entry into and successful completion of a Boot Camp 

21 Incarceration PrQgram established by the Department of Corrections 

22 pursuant to § 53.1-67.1. The court may impose such other terms and 

23 

24 

25 

26 

•

27 

28 

conditions of probation as it deems appropriate. 

Upon the defendant's (i) voluntary withdrawal from the program, 

(ii) remov'al from the program by the Department of Corrections for 

intractable behavior, or (iii) refusal to comply with the terms and 

condi tions of probation imoosed by the court, the defendant shall be', 

brought before the court for hearing. Upon a finding that the 
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1 defendant voluntarily chooses to withdraw from the program, exhibited 

2 intractable behavior as defined herein, or refused to comply with 

3 terms and conditions of probation, the court shall revoke the 

4 suspended sentence and probation. Upon revocation of the suspension 

5 and probation, the provisions of §§ 53.1-191, 53.1-196 and 53.1-198 

6 through 53.1-201 shall apply retroactively to the date of sentencing. 

7 Upon the defendant's failure to complete the program or to comply 

8 with the terms and conditions of probation imposed by the court 

9 through no fault of his own, the defendant shall be brought before the 

10 court for hearing. Notwithstanding the provisions for pronouncement 

11 of sentence as set forth in § 19.2-306, the court, after hearing, may 

12 pronounce whatever sentence was originally imposed, pronounce a 

13 reduced sentence, or impose such other terms and conditions of 

14 probation as it deems appropriate. 

15 "Intractable behavior" means that behavior which, in the 

16 determination of the Department of Corrections, (i) indicates an 

17 inmate's unwillingness or inability to conform his behavior to that 

18 necessary to his successful completion of the program or (ii) is so 

19 disruptive as to threaten the successful completion of the program by 

20 other participants. 

21 "Nonviolent felony" means any felony except those included in 

22 Articles 1 through 7 (§§ 18.2-30 through 18.2-67.10) of Chapter 4i 

23 Articles 1 and 2 (§§ 18.2-77 through 18.2-~4) of Chapter Si §§ 

24 18.2-279 through 18.2-282 of Article 4, and §§ 18.2-289 and 18.2-290 

25 of Article 5 of Chapter 7i §§ 18.2-370 and 18.2-370.1 of Article 4 of 

26 Chapter 8i § 18.2-405 of Article 1 of Chapter 9i and Article 7 (§§ 

27 18.2-473 through 18.2-480.1) of Chapter 10 of Title 18.2 of this Code. 

28 Article 5. • 
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1 Boot Camp Incarceration Program. 

2 § 53.1-67.1. Establishment of program; supervision upon 

SMW 

3 completion; report; effective date of provisions.--Beginning January 

4 I, 1991, and coptinuing until December 31, 1995, the Department shall 

5 establish, staff and maintain at any state correctional facility 

6 designated by the Board of Corrections a Boot Camp Incarceration 

7 Program of intensive supervision for the rehabilitation, training and 

8 confinement of individuals committed to the Department under the 

9 provisions of § 19.2-316.1. No more than 100 individuals shall be 

10 confined pursuant to the pro..9:ram at anyone time. The program shall 

11 include components for drill and ceremony, physical labor, counseling, 

12 remedial education including drug education, and vocational 

13 assessment. 

14 Ypon completion of the progl'am, the individual shall be released 

15 from confinement and remain on probation and subject to intensive 

16 supervision for a period of one year or for such other longer period 

17 as was specified by the sentencing court. As a condition of such 

18 probation following the boot camp component, a probationer's 

19 successful participation in employment, vocational education or other 

20 educational programs may be required pursuant to policies established 

21 by the Board of Corrections. 

22 2. That the provisions of this act shall expire on July I, 1995. 

23 # 
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Sec. 

Felonie~ Jn~~igible 

Artiole 1. 

Homicide. 

18.2·30. Murder and manslaughter declared 
felonies. 

18.2·31. Capital murder defined; punishment. 
18.2·32. F'jrst and second degree murder de· 

fined; punishment. 
18.2·33. Felony homicide defined; punishment 
18.2·34. [Reserved.] 
18.2-35. How voluntary manslaughter pun

ished. 
18.2·36. How involuntary manslaughter pun· 

ished. 
18.2-37. How and where homicide prosecut.ed 

and punished if death occur with· 
out the Commonwealth. 

Article 2. 

Crimes by Mobs. 

18.2-38. "Mob" defined. 
18.2-39. "Lynching" defined. 
.18.2-40. Lynching deemed murder. 
18.2-41. Shooting, stabbing, etc., with intent 
. to maim, kill, etc., by mob. 
18.2-42. Assault or battery by mob. 
18.2-43. Apprehension and prosecution of par

ticipants in lynching. 
lS.2-44. Civil liability for lynching. 
18.2-45. Persons suffering death from mob 

attempting to lynch another per
son. 

1S.2-46. Jurisdiction. 

Article 3. 

Kidnapping and Related Offenses. 

18.2-47. Abduction and kidntipping defined; 
punishment. 

lS.2-48. Abduction with intent to extort 
money or for immoral purpose. 

18.2-4S.1. Abduction by prisoners; penalty. 
1S.2-49. Threatening, attempting or assisting 

in such abduction. 
18.2-49.1. Parental abduction; penalty. 
IS.2-50. Disclosure of information and assis· 

tance to law·enforcement officers 
required. 

lS.2-50.1. Emergency control of telephone ser· 
vice in hostage or barricaded per· 
son situations; penalt.y. 

Article 4. 

Assaults and Bodily Woundings. 

18.2-51. Shooting, stabbing, etc., wit.h intent 
to maim, kill, etc. 

1S.2-51.1. Malicious bodily injury to law·en· 
forcement officers; penalty; lesser 
included offense. 

1S.2-51.2. Aggravated malicious wounding; 
penalLy. 

18.2-52. Malicious bodily injury by means of 
any caustic substance or agent or 
usc of any explosive. 

1S.2-53. Shooting, etc., in committing or at
tempting a felony. 

1S.2-53.1. Usc or display of firearm in commit
ting felony. 

1S.2-54. Conviction of lesser offenses under 
certain indictments. 

18.2-54.1. Attempts to poison. 
1S.2-54.2. Adulteration of food, drink drugs . " ~osmetlcs, etc.; penalty. 

for Boot-Camp Incarc~ration 

18.2·55. Bodily injUries caused by prisoners, 
probationers or parolees. 

18.2-56. Hazing unlawful; civil and criminal 
liability; duty of school, etc., offi· 
cials. 

18.2-56.1. Reckless handling of firearms; reck. 
less handling while hunting. 

lS.2-57. Assault and battery. 
1S.2-57.1. Assault and battery against law·en· 

forcement officers; penalty; lesser 
included offanses. ' 

Article 5. 

Robbery. 

lS.2-58. How punished. 

Article 6. 

Extortion and Other Threats. 

lS.2-59. Extorting money, etc., by threats. 
18.2-60. Threats of death or bodily injury to a 

person or member of his family • 
18.2-60.1. Thl·eat.ening the Governor or his 

immediate family. 
1S.2-60.2. Members of the Governor's immedi· 

ate family. 

Article 7. 

Criminal Sexual Assault. 

18.2-61. Rape. 
18.2·62. [Reserved.] 
18.2-63. Carnal knowledge of child between 

thirteen and fifteen years of age. 
18.2-63.1. Death of vicLim. 
lS.2-64. [Repealed.] 
lS.2-64.1. Carnal knowledge of certain 

minors. 
lS.2-65. [Repealed.] 
18.2-66. Effect of subsequent marriage to fe. 

male over fourteen years of age. 
18.2-67. Depositions of complaining witneases 

in cases of criminal sexual assault 
anll attempted criminal sexual 
assault. 

18.2-67.01. Not in effect. 
lS.2-67.1. Forcible sodomy. 
18.2-67.2. Inanimate object sexual penetra. 

tion; penalty. 
18.2-67.2:1. Marital sexual assault. 
18.2-67.3. Aggravated sexual battery. 
18.2-67.4. Sexual battery. 
lS.2-67.5. Attempted rape, forcible sodomy, 

inanimate object sexual penetra. 
tion, aggravated sexual battery, 
and sexual battery. 

18.2-67.6. Proof of physical resistance not re-
quired. 

18.2-67.7. Admission of evidence. 
lS.2-67.S. Closed preliminary hearings. 
18.2-67.9. Testimony by child victims using 

two·way closed-circuit television. 
L8.2·67.10. General definitions. 



Article 1. 

Arson and Related Crimes. 

Sec. 
lS.2·77. Burning or destroying dwelling 

house, etc. 
lS.2·7S. What not deemed dWelIing house. 
lS.2·79. Burning or destroying meeting 

house, etc .. 
lS.2·S0. Burning or destroying any other 

building or structure. 
lS.2·S1. Burning or destroying personal prop· 

erty, standing grain, etc. 
18.2.S2. Burning building or structure while 

In such building or structure with 
intent to commit felony. 

1A.2.S3. Threats to bomb or damage build· 
ings or means of transportation; 
false information as to danger to 
such buildings, etc.: punishment: 
venue. 

lS.2.S4. Causing, inciting, etc., commission 
of act proscribed by § lS.2·S3. 

lS.2.85. Manufacture, possession, usc, etc., of 
fire bombs or explosive materials 
or devices. 

18.2.S6. Setting fire to woods, fences, grass, 
etc. 

1S.2.87. Setting woods, etc., on fire intention· 
ally whereby another is damaged 
or jeopardized. 

lS.2.87.1. Setting off chemical bombs capable 
of producing smoke in certain 
public buildings. 

18.2.S8. Carelessly damaging property by 
fire. 

Article 2. 

Burglary and Related Offenses. 

18.2.89. Burglary; how punished. 
18.2.90. Entering dwelling house, etc., with 

intent to commit murder, rape or 
robbery. 

18.2.91. Entering dwelling house, etc., with 
intent to commit larceny or other 
felony. 

18.2.92. Breaking and entering dwelling 
house with intent to commit as· 
sault or other misdemeanor. 

18.2.93. Entering bank, armed, with intent to 
commit larceny. 

18.2.94. Possession of burglarious tools, etc. 
Article 4. 

Dangerous Usc of Firearms or 
Other Weapons. 

18.2·279. 

18.2·280. 

18.2·2S1. 

18.2-282. 

Discharging firearms or ~i:si1es 
within or at occupied bUlldmg~. 

Willfully discharging firearms In 

public places. 
Setting spring gun or other deadly 

weapon. . 
Pointing or brandishing firearm or 

object similar in appearance. 

Article 5. 

Uniform Machine Gun Act. 

1S.2·289. Usc of machine gun for crime of 
violence. 

18.2·290. Usc of machine gun for aggressive 
purpose. 

Article Ii. 

l~amily Offenses; Crimes Against 
Children. etc. 

1S.2·370. Taking indecent. liberties with chil· 
dren. 

18.2·370.1. Taking indecent Iibel·ties with 
child by person in custodial or 
supervisory relationship. 

Article 1. 

Riot and Unlawful Assembly. 

18.2-405. What constit,utes a riot: punishment. 
Article 7. 

Escape of, Communications 
with and Deliveries to Pl'isoners. 

18.2·473. Persons aiding escape of prisoner or 
child. 

18.2-473.1. Communication with prisoners: 
penalLy. 

18.2-474. Delivery of articles to prisoners. . 
18.2-474.1. Delivery of drugs, firearms, explo

sives, etc., to prisoners. 
18.2·475. Officers, etc., voluntarily allowing 

prisoner convicted of or charged 
with felony to escape: penalty. 

18.2·476. Officers, etc., willfully and deliber· 
ately permitting prisoner not con· 
victed of or charged with felony to 
escape or willfully refusing to 
receive prisoner; penalty. 

18.2·477. Prisoner escaping from jail; how 
punished. 

18.2·477.1. Escapes from residential care facil· 
ity. 

18.2·478. Escape from jail or custody by force 
or violence without setting fire to 
jail. 

18.2·479. Escape without force or violence or 
setting fire to jail. 

18.2-480. Escape, etc., by setting fire to jail. 
18.2·480.1. Admissibility of records of Depart. 

ment of Corrections in escape 
cases. 
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I. AUTHORITY FOR STUDY 

House Joint Resolution 367, sponsored by Delegate G. Steven Agee and 
passed by the 1989 General Assembly, authorized the Virginia State Crime 
Commission to "(i) evaluate the state of the art of manufacture of 
nondetectable firearms and firearms or explosives containing materials other 
than metal, (ii) determine what, if any, danger is presented to the 
Commonwealth by the existence of such weapons, (iii) determine the adequacy 
and effectiveness of jailhouse and courtroom weapons detection devices to 
detect metallic or nonmetallic firearms and explosives, (iv) evaluate the 
impact on the Commonwealth of recent federal legislation regarding plastic 
guns and whether similar state legislation is appropriate; and (v) make any 
recommendations the Commission finds appropriate including minimum standards, 
if appropriate, for detect.ion devices." 

§9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report, and make recommendations on all 
areas of public safety and protection." §9-127 of the Code of Virginia 
provides that "the Commission shall have duty and power to make such studies 
and gather information in order to accomplish its purpose, as set forth in 
§9-125, and to formulate its recommendations to the Governor and the General 
Assembly." §9-134 of the Code of Virginia authorizes the Commission to 
"conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings." The Virginia State Crime 
Commission, in fulfilling its legislative mandate, undertook the Court 
Security and Flastic Firearms Study as requested by House Joint Resolution 367. 

II. MEMBERS APPOINTED TO SERVE 

During the April 18, 1989 meeting of the Crime Commission, its Chairman, 
Senator Elmon T. Gray of Sussex, selected Delegate Raymond R. Guest, Jr., to 
serve as chairman of the Law Enforcement subcommittee. Members of the Crime 
Commission who served on the subcommittee were: 

Delegate Raymond R. Guest, Jr., of Front Royal, Chairman 
Senator Elmon T. Gray, of Sussex 
Senator Elmo G. Cross, Jr., of Hanover 
Delegate Robert B. Ball, Sr., of Henrico 
Delegate Warren G. Stambaugh, of Arlington 
Mr. Robert C. Bobb, of Richmond 
Mr. Robert F. Horan, Jr., of Fairfax County 
Mr. H. Lane Kneedler, Attorney General's Office 

III. EXECUTIVE SUMMARY 

The full Crime Commission met on October 17, 1989, and received the report 
of the subcommittee. After careful consideration, the findings and 
recommendations of the Law Enforcement Subcommittee were adopted by the 
Commission. 

- 1 -



The information received by the subcommittee indicated that, at this time, 
there are no all-plastic firearms in production nor any plans to manufacture 
such firearms. In addition, results of a survey on courtroom and jailhouse 
security distributed to all state sheriffs, indicated no outstanding problems 
overall in Virginia. 

A leading gun manufacturer in Virginia, Heckler and Koch, Inc., utilizes 
plastic component parts to enhance the quality of many of its firearms; 
however, each firearm still contains a substantial amount of electromagnetic 
material and can be readily detected by conventional detection equipment. 

In 1987, Byron, Inc. proposed a .22 LR plastic pistol with a ceramic 
barrel liner; however, in June of 1989, Mr. Byron indicated that his company 
had abandoned the idea of producing an all-plastic firearm. 

The Bureau of Alcohol, Tobacco and Firearms Report on Undetectable 
Firearms evaluated detection equipment and identified existing detectors which 
have the ability to distingl.tish a security exemplar from other common metal 
objects. The BATF report concluded that operational location and routine 
adjustment affect the performance of walk-through detectors. 

A North American Arms .22 caliber 5-shot revolver, weighing approximately 
4.0 ounces with grips, was not detected within or without its camouflage 
plastic "paging device" ~y the walk-through device at a rural Virginia 
courtroom. However, at the time of the testing, the walk-through dEli7ice was 
not in its normal operational location. 

The subcommittee recQgnized the need to caution law enforcement agencies 
about the camouflage pag.ing device and mini revolver and to provide these 
agencies with information from the BATF report concerning detection 
capabilities. The subcommittee recommended that the Commission notify law 
enforcement agencies of both problems. Finding that plastic firearms did not 
present a particular problem otherwise, no further recommendations were made. 

IV. STUDY DESIGN 

The subcommittee contacted the Bureau of Alcohol, T6bacco and Firearms 
(BATF) and received a copy of its report on Undetectable Firearms. The 
subcommittee also conducted a mail survey on Courtroom and Jailhouse Security 
of all Sheriffs' offices. 

The subcommittee staff digested the information in the BATF report and 
presented its findings to the subcommittee on July 27, 1989. In addition, the 
subcommittee staff compiled and evaluated the data from the surveys and 
presented its findings to the subcommittee at the July meeting. Various field 
studies were done, the results of which were considered by the subcommittee. 

MEETINGS 

First Subcommittee Meeting: 
Second Subcommittee Meeting: 
Final Subcommittee Meeting: 
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Initial Staff Study: 
Second Update for Subcommittee Review: 
Subcommittee's Report to Full Commission: 

V. BACKGROUND 

June 20, 1989 
July 27, 1989 
October 17, 1989 

In a 1987 Crime Commission study on firearms and ammunition, the 
Commission concluded that, at that time, there were no firearms being 
manufactured which could escape detection by a properly functioning 
magnetometer or x-ray device. However, the report noted that Byron, Inc. 
claimed to have developed, and to be about one to two years away from 
production of, a .22 caliber pistol which is plastic except for seven metal 
springs. 

The 1988 Report of the Joint Subcommittee Studying Courtroom Security in 
the Commonwealth included the results of a survey conducted by the Sheriffs I 
Association which indicated that the majority of jurisdictions do not use 
either hand held or permanent metal detectors in their courts. The survey 
also revealed that, of the 31 jurisdictions that use these detection devices, 
a majority indicated that the detectors function properly at least 80~ of the 
time. 

The federal government. recently enacted the Undetectable Firearms Act of 
1988. (See Appendix B.) This provision amends the Gun Control Act of 1968 and 
makes it unlawful to manufacture, import, sell, ship, deliver, possess, 
transfer or receive any firearm that is not detectable by walk-through metal 
detectors or has, as a major component, a part that cannot be Clccurately 
depicted by x-ray equipment commonly used at airports. In addition, the Act 
includes a requirement that the Bureau of Alcohol, Tobacco and Firearms (BATF) 
evaluate state-of-the-art metal detectors. 

BATF has completed its report on a study of plastic firearms and weapon 
detection devices. The Crime Commission subcommittee obtained and thoroughly 
reviewed a copy of this report. 

The Code of Virginia was amended during the 1989 Session to make it 
unlawful to manufacture, import, sell, transfer or possess any plastic 
firearm. (See Appendix B.) Plastic firearm is defined as "any firearm ••• 
containing less than 3.7 ounces of electromagnetically detectable metal in the 
barrel, slide, cylinder, frames or receiver of which, when subjected to 
inspection by x-ray machines commonly used at airports, does not generate an 
image that accurately depicts its shape." A violation of this section is 
punishable as a Class 5 felony. 

Of the 43 states responding to a 1988 survey conducted by the Virginia 
Legislative Research Library, five states had enacted plastic gun laws. 
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VI. OBJECTIVES/ISSUES 
• 

Based upon the explicit requirements of HJR 367 and additional 
recommendations made by Delegate G. Steven Agee, its sponsor, at the first 
meeting of the subcommittee, the following issues and objectives were 
identified by the ~ubcommittee: 

1. Determine whether the technology exists to produce plastic 
firearms or explosives undetectable to conventional x-ray 
machines and maqnetometer~. 

2. Use survey results to determine whether jailhouses and court
rooms in Virginia are sufficiently protected from the threat 
of plastic weapons. 

3. Determine the implications of the federal Undetectable Firearms 
Act. 

4. Determine the state of readiness of Virginia's current detection 
systems. 

5. Determine and/or recommend minimum standards for detection devices, 
if appropriate. 

VII. ACKNOWLEDGEMENTS 

The members extend thanks to the following agencies and individuals for 
their cooperation and valuable assistance to this study effort. 

Armored Response Group United States 
Col. J. C. Herbert Bryant, Jr., Commander 
Sgt. Colleen Broderick, Director of Administration 

Bureau of Alcohol, Tobacco and Firearms 
Steve Rubenstein, Staff Attorney 
Charles Demski, ITAR Program Manager 
Eric A. O'Neal, Disclosure Officer 

City of Richmond Sheriff's. Office 
Major Ron Elliott 

Compensation Board 
James Matthews, Executive Secretary 

Heckler and Koch, Inc. 
James P. Cowgill, Vice President 
Brett Gunter, Marketing Representative 

House Appropriations Committee 
James Roberts, Senior Legislative Fiscal Analyst 
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Senate Finance Committee 
Richard Hickman, Deputy Staff Director 

Sheriffs' Offices Statewide 

Virginia State Sheriffs' Association 
John Jones, Executive Director 

VIII. APPLICABLE LAW 

A. Code of Virginia §18.2-308.5. Manufacture, import, sale, transfer or 
possession of plastic firearms prohibited. (See Appendix B.) 

B. Section 922 of Title 18 U.S.C., Chapter 44. Undetectable Firearms Act of 
1988. (See Appendix B.) 

IX. PARALLEL STUDIES 

A. Report on Firearms and Ammunition: 

In 1987, the Virginia State Crime 
study of issues "related to firearms 
extraordinary threats to the safety 
public." This study concluded that "at 
being manufactured which can escape 
magnetometer or x-ray deolice. II 

Commission was requested to conduct a 
and ammunition which appear to pose 
of law enforcement and the general 

the present time there are no firearms 
detection by a properly functioning 

B. Report of the Joint Subcommittee Studying Courtroom Security in the 
Commonwealth (1988): 

In this report, the joint subcommittee discussed the use of magnetometers 
in the courts. This study included a survey on courtroom security conducted 
by the Sheriffs' Association which indicated that the majority of 
jurisdictions do not use either hand-held or permanent metal detectors. 

C. Bureau of Alcohol, Tobacco and Firearms Report on Undetectable Firearms. 

1. Background 

The chief purpose of the Undetectable Firearms Act of 1988 was to 
establish a minimum Federal standard for the detectability of firearms by 
walk-through metal detectors and x-ray systems. 

In addition, the law requires that a security exemplar be constructed for 
use in determining if a firearm is as detectable as the security exemplar. 
Firearms that are as detectable as the exemplar would be lawful to produce for 
commercial sale, whereas those not as detectable could only be manufactured or 
imported for use by the U.S. Military or intelligence agencies. 
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The BATF Report uses data which the Federal Aviation Administration (FAA) 
was in the process of gathering from Science Applications International 
Corporation (SAlC). 

Due to time constraints, no exemplar was constructed and the North 
American Arms • n short revolver (NAA22S) was chosen as a substitute for the 
security exemplar. 

2. Result..§. 

SAle evaluated the following metal detectors for compliance with the 
Undetectable Firearms Act of 1988: 

Del Norte Sentrie AT 
Del Norte FS-3W 
Del Norte FS 2W 
Outokumpu Metor 120 
Outokumpu Metor 118 
lnfinetics Friskem 500 
Heimann MDT 8900 

The following walk-through metal detectors were able to distinguish the 
NAA22S revolver from other metal objects commonly carried on one's person: 

Sentrie AT (program 4) 
Sentrie AT (program 5) 
Outokumpu Metor 120 (program 1) 
Outokumpu Metor 120 (program 0) 
Outokumpu Metor 118 
Infinetics Friskem 500 
Infinetics Friskem 500 (modified cards) 
Heimann MDT 8900 

Conclusions 

• Testing by SAlC identified existing detectors which have the ability to 
distinguish a small firearm from other common metal objects. 

• During laboratory testing, the Del Norte FS-3W and FS-2W both failed to 
detect the NAA22S. 

• Operational location for any walk-through detector can affect the 
performance of the detector. 

• Walk-through metal detectors must be routinely adjusted to insure 
proper performance. 

x. UPDATE ON CURRENT TECHNOLOGY 

A. Introduction 

A key issue in this study was to determine whether the technology exists 
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to l?roduce firearms that cannot be detected by conventional detection 
devices. 

l:n order to familiarize staff with present technology, Col. J. C. Herbert 
Bryar.Lt, Jr. arranged for staff to visit the Heckler and Koch, Inc. facility in 
Sterling, Virginia to discuss the use of plastics in firearms. In addition, 
Commi.ssion staff visited a gun distributor to inspect several hand guns 
utili.zing high percentages of plastic parts. These included the 9mm Glock 17 
and :L9; Heckler and Koch P9S .45 caliber; Intratec 22LR; and AA Arms 9mm. 
Staff also visited the police range and test fired the two most well-known 
guns which use h.igh percentages of composite material - the Glock 19 and the 
Heckler and Koch P9S. Staff also visited a Virginia district court and tested 
state of the art detection equipment on weapons containing plastic parts. 

B. Test Site Det.ection Capability 

At the test s:ite courtroom, the staff found that the Glock 19 and Heckler 
and Koch P9S were readily detected by the w~lk-through and hand-held detection 
devices. A Nox'th American Arms .22 caliber 5-shot revolver, weighing, 
according to the manufacturer, approximately 4.0 ounces with grips, was not 
detected within or without its camouflage plastic "paging device," with or 
without ammunition, by the walk-through device; however, it was readily 
detected by the hand-held device. Both devices readily detected the handgun 
and rifle magazine using plastic parts. The walk-through device failed to 
detect the plastic 12-gauge shotgun shell, 12-gauge slug and .44 magnum 
plastic cartridge; however, they were readily detected by the hand-held device. 

C. Heckler and Koch Current Technology 

Heckler and Koch, which assisted the subcommittee throughout the study, 
does not currently manufacture any all-plastic firearms. It does use 
plastic/composite parts in many of its firearms, but each firearm still 
contains a substantial amount of electromagnetic material and can be readily 
detected by conventional detection devices. 

Representatives from Heckler and Koch explained that the 
presently developing weapons utilizing more plastic/composite 
stressing, however, that plastic is being used to improve the 
weapons rather than to prevent the detection of weapons and 
detectable implants will be inserted to insure detectability. 

company is 
components, 
quality of 

adding that 

The rationale for development of plastic/composite parts in firearms is 
that they are more resilient and less corrosive, they better retain their 
shape, they better absorb the "kick" when a weapon is fired, they are lighter 
weight, and they are cheaper to produce once moulds are made. 

D. Byron Technolog~ 

In 1987, Byron, Inc. of Casselberry, Florida proposed a .22 LR pistol with 
an all-plastic frame, plastic internal workings and ceramic barrel liner. The 
total weight would be only 3.5 ounces. In addition, Byron had been working on 
a special detection system. Every plastic pistol produced would have had a 
special metal implant so that it could be detected by Byron's detector and 
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others. (See Appendix D.) 

Mr. Dave Byron indicated in June of 1989 that Byron, Inc. had abandoned 
the idea of manufacturing an all-plastic handgun; the company is now 
concentrating on developing a military rifle with plastic/composite parts and 
plastic grips for ,handguns. 

At the time of this report, there are no apparent plans to discontinue the 
use 9f metal barrels in the manufacture of firearms. The proposed ceramic 
barrel is very expensive to produce. Furthermore, the metal barrel is more 
durable and less affected by temperature than the ceramic version. The 
average steel barrel weighs 1.5 ounces per inch which would easily place most 
firearms over the 3.7 ounces required by law. 

XI. SUMMARY OF COURT SECURITYI JAIL SECURITY SURVEY 

Each Sheriff's office in Virginia was mailed a survey with questions about 
the type of electronic security system in place in the local jail and 
courthou$e. (A sample questionnaire is included with summarized responses in 
Appendix C.) Of the 95 surveys mailed: 

• 70 questiontLaires were returned. 

• 22 answered all preliminary questions "no," indicating that no 
electronic detection devices were in use. 

• Four answered "no" to all preliminary questions, except "yes" to plans 
to get such a device for the courtroom. 

• Two answered "no" to all preliminary questions except "yes" to plans to 
get such a device for the jail. 

• The remaining 42 either had a detection device (or devices) in the 
courtroom or jailor both. 

XII. FINDINGS 

A. Courtroom and Jailhouse Security Survey Indicates No Outstanding Problems 
Overall. 

• According to the survey, only seven jurisdictions reported using a 
walk-through device in the courthouse, none in the jail. 

• Most reported satisfaction with the device or devices in use, the 
biggest complaints resulting from dead batteries. 

• None reported encountering a plastic firearm; the only plastic weapons 
were filed-down pens and toothbrushes. 

• Jailors rely on pat searches for weapon detection. Of those reporting 
possession of detection devices, most reported only sparse use, if any. 
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• Responses indicated no outstanding security problems overall. 

B. The Bureau of Alcohol, Tobacco and Firearms Report on Undetectable Firearms 
Evaluates State-of-the-Art Detectors. 

The BATF report identifies existing detectors which have the ability to 
distinguish a North American Arms .22 short revolver (NM22S' from other 
common metal objects. During laboratory testing by Science Applications 
International Corporation (SAlC), two devices failed to detect the NAA22S; 
according to survey respondents, neither of these detectors is currently in 
use in Virginia. 

In addition, the BATF report concluded that the operational location for 
any walk-through detector can affect the performance of the detector. 
Furthermore, walk-through metal detectors must be routinely adjusted to ensure 
proper performance. 

C. Byron, Inc. Has Abandoned the Idea of Manufacturing an Al.l-Plastic Handgun. 

In 1987, Byron, Inc. of Casselberry, Florida proposed a .22 LR pistol with 
an all-plastic frame, plastic internal workings, ceramic barrel liner and a 
total weight of only 3.5 ounces. Mr. Byron indicated in June of 1989 that 
Byron, Inc. had relinquished the idea of producing an all-plastic handgun; the 
company is now concentrating on developing a military rifle with 
plastic/component parts and plastic grips for handguns. 

D. A North American Arms .22 Caliber 5-shot Reyolver (NM22S) Was Not Detected 
With a Detection Device at a Rural Courtroom. 

Staff fourld that a NAA22S, weighing approximately 4.0 ounces with grips, 
was not detected within or without its camouflage plastic "paging device," 
with or "Tithout ammunition, by the walk-through device; however, it was 
readily detected by the hand-held device. At the tlme of testing, the 
walk-through device was in storage and not in its normal setting. 

XIII. RECOMMENDATIONS 

Pursuant to HJR 367 (1989), the subcommittee studying court security and 
plastic firearms carefully considered the current status of weapons utilizing 
plastic/composite parts and detection equipment. In its final meeting on July 
27, 1989 .. the subcommittee approved its report for presentation to the full 
Commission on October 17, 1989. At that meeting tne Crime Commission 
carefully considered the findings of the subcommittee and unanimously adopted 
its report and following recommendations: 

A. Caution Law Enforcement Agencies About the Camouflage Paging Device a~ 
the Mini-Revolve~ 

The subcomt,tittee recommended informing sheriffs I offices and other law 
enforcement agencies statewide about the camouflage paging device which houses 
the North l~erican Arms .22 caliber 5-shot revolver. 

- 9 -



• 

• 

B. Provide Law Enforcement Agencies with Information from the BATF Report. 

The subcommittee recommended informing sheriffs' offices and other law 
enforcement agencies statewide about the following conclusions of the BATF 
report: 

I. During laboratory testing, two detectors failed to detect the NAA22S. 

2. The operational location for any walk-through detector can affect the 
performance of the detector. 

3. Walk-through metal detectors must be routinely adjusted to insure 
proper performance • 
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HP9064402 
1989 SESSION 

Ef\IGROSSED 
1 HOUSE JOINT RESOLUTION NO. 367 
2 House Amendments in [ ] • February 6, 1989 
3 Requesting the Virgz'nia State Crime Commission to study nondetectahle firearms and their 
4 effect on jail and courtroom security. 
5 
6 Patrons-Agee; Senators: Benedetti and Marye 
7 
8 Referred to the Committee on Rules 
9 

10 WHEREAS, the technology may soon exist to produce firearms or explosives made 
11 substantially from materials other than metal (primarily plastic); and 
12 WHEREAS, such firearms or explosives would be undetectable or unidentifiable as such 
13 by security screening devices such as those used at courtrooms and jailhouses; and 
14 WHEREAS, the technology to develop such weapons may have advanced significantly 
15 since last studied by the Crime Commission in its 1987 study of firearms and ammunition; 
16 and 
17 WHEREAS, the federal government recently enacted the Undetectable Firearms Act of 
18 1988, codified at 18 U.S.C. 922(p), which includes a requirement that the Bureau of 
19 Alcohol, Tobacco and Firearms evaluate state-of-the-art metal detectors; and 
20 WHEREAS, the report of the Joint Subcommittee Studying Courtroom Security (Senate 
21 Document No.5, 1988) found that most jurisdictions do not use either hand-held or 
22 permanent metal detectors; and 
23 WHEREAS, a comprehensive study of the effectiveness and degree of use of such 
24 detectors and their effect on courtroom and jail security does not appear to have been 
25 done; and 
26 WHEREAS, the General Assembly recognizes the importance of protecting the well-being 
27 of our citizens and judicial officials who are present in our courtrooms or jails; now, 
28 therefore, be it 
29 RESOLVED by the House of Delegates, the Senate concurring, That the Virginia State 
30 Crime Commission is requested to (i) evaluate the state of the art of manufacture of 
31 nondetectable firearms and firearms or explosives containing materials other than metal, 
32 (ii) determine what, if any, danger is presented to the Commonwealth by the existence of 
33 such weapons, (iii) determine the adequacy and [ t=ea4iness effectiveness J of jailhouse and 
34 courtroom weapons detection devices to detect [ metallic or J nonmetallic firearms and 
35 explosives, (iv) evaluate Ule impact on the Commonwealth of recent federal legislation 
36 regarding plastic guns and whether similaJ; state legislation is appropriate and (v) make 
37 any recommendations the Commi5sion finds appropriate including minimum standards, if 
38 appropriate, for detection devices. 
39 The Commission may employ whatever methods of inquiry it deems appropriate and 
40 necessary, including but not limited to the conducting of public hearings throughout the 
41 Commonwealth and the employment of additional temporary staff. 
42 The Commission shall ccmplete its study and submit its reco"mmendations, if any, no 
43 later than December 1, 1989, as provided in the procedures of the Division of Legislative 
44 Automated Systems for processing legislative documents. 
45 The direct costs of this study are estimated to be $5,500, and such amount shall be 
46 allocated to the Virginia State Crime Commission from the general appropriation to the 
47 General Assembly. 
48 
49 
50 
51 
52 
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UNDETECTABLE FIREARMS ACT 
Mr. BYRD. Mr. President. Insk that 

the Chair 111~' before the Senate ames· 
sage from the House of Rcpresenta. 

on B.R. 4445. 
e PRESIDING OFFICER. laid 

the Senate the !ollowinc meso 
from thc Housc of Represent:\.· 

tlvqs: 
Resolved, That the House :1I:ree to !ta' 

nmendmcnt oC the Sennte to lhe bill m,H, 
4445) enlltled "An Ac~ to nmr.ml Ulle 18, 
UnIted S~Mes Code, to prohIbIt ('erlnln tire, 
nrlT1!l r.speclnlly useCul to terrorIsts", ,,'Ilh' 
the tollo\\'ln~ nmendnlent: 

In lleu of the m:tLtcr Ir.se:ted b~' snit.! 
amendmenl. Inserl: 
S.:CTItIN I, lHlIIICT Tln.r~ 

This Acl may be cllt'd M the "Undt'~t'cl!l. 
ble Flre:mns Acl ot 108B". 
Ill"'. :.IISI1~:TI:(:I',\III.I: I'Im:,\I:~I:-:, 

(n) l'nollluITIONs.-Se:Uon !J:!:! oC lItll.' 10, 
United Slatt's Code, Is nmendcd b}' neldln,: 
nt lhe end the Collowlne: 

"(pH 1) Il shnll be unlllwCul Cor nn)' prr:lon 
to mnnuCncture, Import. sell, ship, dt'Ii\'l'r. 
pO:l~l'ss. Irnnsrer, or rerch'e nny Clrl';um

"(A) thnl, nCter remo\'nl of s:rljls, slot'1\::. 
nnd mnll:l1.lnes, Is nOl ns detectnble.' lIS lilt! 

Security Exemplar, by wnlk,throll\:h metnl 
detectors c:\lIbrnLcd nnd oper:\ted tl,) detect 
the S~curlty Exemplnr: or 

"IB) nny mnJor component oC which, 
I/o'hen ~ubJected to Inspcctlcm by the I~'pcs oC 
x'ra)' machlnl!s commonly u:led I\t nlrporlS, 
docs not generale nn Imner. thnL neeurntcly 
depicts the shape or the component, Darlum 
sultMe or other compounds mn~' be u~ed In 
the fnbr!catlon or the eompom'nt. 

"(2) 1-'01' purposes of this subset;tlon-
"CA) lhe term 'C1renrm' dOllS not Includc 

the Irame or rcee!\'cr of an>' such lI.'eapon: 
"(B) thc Lerm 'mnJor component' mcnns. 

';\,'/lh rcspect to a Clrenrms, the barrel, thc 
slide or cylinder. or the Crame or receiver of 
the flrenrms: and 

"CC) the term 'Security E:<cmplar' mcnns 
?n object, to be fabricated at the direc~loll 
or the St'cretar~', thnt Is-

"cl) ccnstrueted oC-
"Cl) dUring the 12,month period beginning 

on lhe dnle oC Lhe enactment of this subl;~c· 
lion, 3,'1 ounces of mnterlal type 17-4 PlI 
stainless steel In a shnpe resembling II hn.nd· 
gun:nnd 

"(II) aller thc close oC such 12·month pc· 
rlod, 3.7 or fewer ounces of such metal (:IS 
prc:leribed b~' the Secretnry In regulation:; 
ns state·oC·thr·art In weapons detection 
technology ad\'ances) In sl:ch shape. to 
permit lhe manuCacture, Importnllon, sale, 
shipment, delivery. poss('sslon, transfer, or 
receipt oC firearms that nrc detecl:l.ble nnd 
conlaln 3.7 cr tewer OUIlr.:cS oC sueh metnl; 
and 

"Cill suitable (or testing nnd callbrntlnc 
melal detectors, 

"(3) Under such rules and reC'Ulalions lIS 
the Secret.ary shall prescribe, this subsec· 
lion 6haJl not apply La the manufacture, 
po!l.~esslon, trunsrer, receiPt, shipment, or 
dell\'cry 01 a Clrearm by n lieell!led manuC:e· 
turer or any pcrson acllng pursuant to a 
contrlU:t with n licensed manuCaclurer, for 
the purpose or examining nnd tr:;Ung such 
llrearm La determine whether parngraph (1). 
applies to such lire arms, The Sel:retary 
shall ensure that nllt's and reeulntlons 
adopled pursuant 10 this parnCTaph do not 
lmpalr lhe manufacture oC protot~'pe 'lire· 
urns or the dC\'elopmenL of new technology. 

"(4) The Secretan' shall permit till! condl· 
tlonnl Importation oC a Clrrarm by n licensed 
Importer or licen:lcd mnllllfact urer, for ex· 
amlnnlilIO and tesling to drtc'rmlnc lI.'he~hcr 
or not thr. uncondItional Import:\lIon ot 
such ClrMrm would vlolall! this subsection. 

"(51 Thill subsection sl'.a:1 lIot appll' to nny 
!l~enrm ""hlt'h~ 

"( Al h:lS bt:en eerLl!lcd b~' the Secrelary oC 
Delense 0:' the Director of Cenlral Intem· 
eencr, nClt'r consultation v,'ll h thc Secretary 
and the Administrator or lhe Federal Avla· 
tlon Admlnistrnllon, n.s necessary for mill· 
Ian' or Intcllh:ence applll'ntions: and 

"en) Is mnnufnclured Cor and sold exclu:_ 
sl\'e!j' to m!l!tary or Intrllh:('nce aeeneles ot 
thQ United States. 

"CG) This sUbsecLion shall not npply wllh 
respect to any CircaI'm manufnctured In, 1m· 
ported Into, or possessed In lhe United 
Statrs before the date or the ennctment oC 
ll\(' Undetectable Flrenrms AeL of ll1eB. ". 

"(bl Pr.tlALTY.-Seelion 024 oC L1l1e IB, 
United Slales Code. Is amende'd-

(1 I In :lllb:;cctlon (alC 1). by slrlklnr. "or Cc)" 
and IlIscrllnr. In lieu thereof ", (C), or CO"; 
and 

"(2) by ndtllne at lhe elltl the !ollowlnc: 
"Cf) In lhe ense of 11 pr.rson who knowlnr.IY 

\'lolat"5 seellon 922( pl. :.:uch persoll shnll be 
lined under this lIlIe. or Imprisoned not 
more Lhan 5 ~'e:l.r:;, or but II,", 

"Cc) CCmrORMINC A:,II:rwr.a:l'l'fs,-S('cllon 
9::5 of title 18, Unltt'd St:l.tes Code, Is 
::m,.ncll.'d-
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(J) In subsection en), by IlIst'rllnt: after 
"chnlller" lhe (ollowlrll:: ", exc\'IlL Cor prl'l\,l. 
SIOM relntlnc to ClrC;\TIllS lIubjr.cL to the I)TO' 
hlblLionl; of section 922CP),": nnd 

(2) by addinl: nllhe elllithe (ollo\\'ln.:: 
"C f) The Sr.cl'l:lnrY shnll not author!1.e, 

under subscclion (d), the hnportntion of nny 
flrenrms the Impnrlal\on oC which I:; I)rohlb· 
Iled by seclion 022(p),", . 

"Cd) RI!SE"'RCIt MID D~:VtLOPMENT 01" 1M· 
rnOVED AlltrOnT Sr.CURITY SvsTcMs,-The 
Administrator oC thc Fcderal Avlnllon Ad· 
ministration shnll eonducl such research 
nnd deVt!\opmenL M may ba Ileces:mry to 1m· 
pro\'c thc effecLiveness oC airport sceurlty 
melnl detectors and nlrport security ",ray 
systems In detllClIng lIrcnrms that, durlnc 
the lO,ycnr period bCl:lnnlng on the eecce· 
live date oC Lhls Ac:t, nrc subject to the pro· 
hlbltlons of scctlon 922Cp) or tlLle lB, United 
Slates Code, 

"(e) S·runlr.s To IDCf{TlrY EQUIrMcNT C ... • 
r ... JlLC OF I.>ISTINGUISlIINC SCCUnlTY EXCM' 
ru.R FROM OTllt:n ME'r ... t. ODJECTS LmcL\' To 
Dr. C ... nRlcD ON Orle's PEllsoN.-The Attor· 
ney Genernl, lite Secretnry oC the Treasury, 
nnd the St:eretary or Trnnsportat!on shnll 
each conduct studies Lo IdenllCy available 
sLnte·ot·the·nrt cQuh'mcnL cnpable of de· 
tectln!: the Security Exemplar (n.s dcflned In 
£ecllon 022CpH?)CC) of tiLle 10, United 
Stntcs Cede) nnd dlslln(!ulshlng the Sccurl· 
ty Exemplnr from Innocuous melal objects 
likely to be cal'rled on o/le's person. Suc:h 
sLtldlc:l slmll be completed within 6 months 
aCter the dnle oC Lhc enactment oC this Act 
nnd shall Inchlde n schedule providing Cor 
Lhe InstallatirH1 ot such equipment nL Lhe 
earliest prnctlcahle lime at sl'curlt~' check· 
points maintained or regulnted by lhe 
agcncy conducting the study. Such equip· 
mcnt shnll bc In.~tnlled In nccordnncc with 
each schedule, In nddltlon, such studies mny 
Include recommendaL!on.~, where approprl· 
ate, concern Inc the \ Ie of secondary securl· 
ly eQulpmcnt nnd prtJ>lcdures Lo enh;l.Oce dc· 
tection capability nt st'eurlty chcckpolnts, 

(fl ErFECTX\'E D ... T;: ... ND SUNSE:T Pno\,l· 
SION,-

(1) EFFECTI\,E nATE,-Thls Act and the 
amendments made by this Act shnll take 
eCCcct 011 Lhe :loth day bcglnnlnc ntLer lhe 
dnle or ennctment or lhls Act. 

(2) 10· .. ·E ... n :;uNsE:T,-ECCectl\'c 10 year:l 
nfLer the e!Ceclive dnle oC this AcL-

(A) subsection (p) of secllon 022 of tllIc 
lB, United SLnLes Code, Is hcreby repealed; 

(D> subsect!un (f) oC secllon 024 oC such 
tille Is hereby repealed: 

(C) subsecllon (I) ot section 925 ot such 
LItle Is hereby ropt'nled: 

CD) section 924(11.)(1) of such title Is 
amended by slrlking ", (c), or W" and In· 
sertlng In lieu thereof "or (c)"; and 

eE) sectlon 9~5(n) of such tlLle Is amended 
by llLrlklnfi ". except for pro\'lsloru; relnting 

• to [irenrllls subject to the prohibitions or 
section 922(p)," 

...MENDMENT NO. :170' 

Mr, I3YRD. Mr, Prcsldent, I mo\'c 
that lhe Senate concur In thc nmcnd· 
ment of Lhe House with a furLher 
nmendmcnt which I send to the desk 
\,n behnlf of ScnnLor METZENMUM, 

The PRESIDING OFFICER. The 
nmcndmC'nL will be stn.ted. 

The nssi:;tnnL leC'lslnt1\'e clerk rend 
as follown: 

'rhe St'nnlOl' from WesL Vlr~lnlo. [Mr, 
DYRD), Cor Mr. MtTZ£N8AUM, proposes nn 
amendment numbered 3767. 

Mr. nYHD. Mr. PrC'sltlcnt., I nsk 
unanimous consent tltn.!. lhe rendinG' of 
lhe nmendment be dlspenscd with. 



The PRESIDING Ol~FIClm, Wilh, 
out obkclloll, IL Is so ordC'rC'd, 

The ntnendment Is os follows: 
Strike olll pnr:u:rn;lh 2(c) or :;\Iusrt'lIOIl 

(Il) :u nddcll b~' lH'cllOI1 :l nnt! Insl'rl 11\ 111'11 
thcreof the (ollowlnl:: 

"(C) Lhe term 'Srcllrlly E:<~mlllnr' I\lt'nl\~ 
nn object, to be (nbrlcnted al lhc dlreC't 11m 
ot the Secrctnr)', lhnlls-

"C\) cnn~Lructct! or, durin:: thr I :l,ml1nlh 
period u()lIlnnlnl: on lhe dnle or lIlI: cllnrl, 
mrnl or thIs sub!lecLlol1, 3,7 Oltnc()s or mnll!· 
r!nl l)'pe 17-4 PH :;lllllll"$5 st(~l'l IIi n .~hnp(· 
rl'scmbllnc n hnndt:ltll: nnd 

"(\) IlulLnblc Cor tl'!ILlrlll nod cnllhrnllnll 
,mctnl detectors: 
"Provided, hoto(,(IC'r, Thnl aL lite ('!ose or 
s\lch l:l·month Ptlrlod, nnt! nL approl,r!nle 
limes thereafltir the Sct'rctnr~' silall protnut. 
Ilnle re~ulnllol1s lo permit lhe mr.l1uraclurl', 
Importation, ~nle, shipment, dl'i!\'I'I'Y, pns. 
session, transfer, or rerelpt of Clrl'nrm.~ pre· 
vlously prohibited under Lhls ~uupn:r.kraph 
thnl arc n.s deleelnblu n.s n 'Sccuril)' E:wlI\· 
p!nr' which contnln~ 3.7 OUm'()s oC mall'rlll! 
typc 17-4 PH stainless SII!!!I, In a shape re· 
scmllllnc a handglln, or such tessl'r amollnt 
n.s Is delecLable In vlcw or nclvanccs In slall" 
or·the·nrl dc\'cloplIll'nts In wN.puns tI,'ll'!:' 
tion lcelmolo:lY; 
o Mr. METZEN!3J\UM. Mr, Pn'sidl!nt, 
I am pleased lhat once nsaln the 
Senate Is passin!; Ic~lslo.Lion bnnnl,nr; 
the sale of l)lnstlc and ot her undetce· 
tnt1le buns. This bill orl:;lnated as S. 
465, ler;lslation Introduccd by myself 
and cosponsored by Senator THUR· 
MONO, The ranking- minority member 
of the Judiciary Committ.ee, n.s \\'ell n!; 
se\'ernl other Senators, Whcn we 
became con\'inccd that the delcctabil· 
ity slandard In S. 465 could be redllcrd 
if state·of·the·art melal deteclors wcre 
installcd in airports and other Federnl 
facilities, \\'e Introduced a re\'lsetl \'er· 
slon of the bill, S, 2180. 

From lhe beg-inning of our efforts on . 
this leglslaLlon, we at-tempted to per· 
suade the Justice Depart ment t,o Join 
us in devising an effective :md work· 
able bl!l. UnfortUnately. the Jus1.icl! 

'Department InlLially dl!cidcd to (m· 
.dorse a fundamentally diffC'l'C'nL np· 
proach embodied in S. 2051, a bill 

. which would have bn.nnt!d only totally 
plastic guns. This blll would h:wo had 
no renl Impact In barring unct(~tC'clable 

'weapons, and, forlunately, the Justice 
Department wa.!; persuaded to rO\'Cl'se 
it.s position and endorse the approach 
taken by Senator Tllun:o.!OND and 
myself. 

The crcdit for the re\'crsal in the 
Justice Department's po:;ltlon, as Willi 
as In the broad public sllPport for this 
bill. goes !lrst nnd foremo:;t LO the Na· 
tlon's law rnforcC'r.l,·nl ol'l!:l.nlznlions. 
Every major law enforcement orr.ani· 
zation In this country, Which tOllcthC'r 
constitute Lhe !aw (mforcenlC'ot stel!r' 
Ing commltteC', worl~C'tl lOll!! and hard' 

·to mnkc sure LIlI:; bill brc:mlC' law, I 
wish to thalll{ n~nln th~ c((ort:; of 
these ~roIlPs. which Im'lude the Pra· 
ternal Order of PolicC'. tha Inlertl:\· 

,tlonnl Associntlon of ChlC'f:; of Police. 
;th~ Internallonnl Drolhrrhoncl (1f 
Police Officers, the Major C!t~' Chid:; 
Or~rmlzation, thCl National A:lsocialiCln 
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oC Pollee Organlznt.ions, the National 
Organlz.aUon or Black Law EnCorce· 
ment ExecuLlves, t.he National Sher
IlCs Association, the Natlono.l Troopers 
~"l\lItlon. the Pollee Exeeuth'e Rc· 

'h Forum. the Pollee Foundation, 
1. • the Police Mann.cement Associa-
tion, . 

Over Lhe last Cew months. my starr 
hn..~ v,'orked with thc starr ot Congress
man I-IUGHJ:S to resolve the tew dlt!er· 
cnces between the House and Senate 
bills. With a few mlnor ehangcs, t.hls Is 
the version that. hM been Incorporated 
Inlo the bill. I wish to commend Cdn
CTes.'.lman Ht1ClIES and t.hls stnCC tor 
lhelr cooperntlon nnd lendershlp In 
lhe House on this Issue. 

We arc nmendlng the Hou.~e bill tor 
the purpose or mnklnr: clear that nu
lhorll)' granted to lhe Secretary· to 
revise the exemplo..r standard ei(tends 
onb' ~o reducing the metal content •.. 
nnd would be exercised in the event 
that advances In weapons detection 
technolot.'Y makes such a reduction 
prnctlcal. consistent with the objec
tives or this lemslatlon.o 

The PRESIDING OFPlCER. The 
quesl!on Is on agreeing to the motion 
or the Senntor from West Virginia. 

The motion, was agreed to. 
Mr. BYRD. Mr. President, I move to 

reconsider the voLe by which the 
motion was agreed to, and 1 move to 
lay that motion on the te.ble. 

The motion to lay on the table was 
agrecd to. 

• 



1989 SESSION 
VIRGINIA ACTS OF ASSEMBLY - CHAPTER 6 6 3 

An Act to amend the Code 0/ Virglnia by adding a, secUon numbered J8.2-308.5, relating 
to plastic firearms; penalty. 

Approved MAR 2 7 1989 

Be it enacted by the General Assembly of Virginia: 

lH 1390] 

1. That the Code of Virginia is amended by adding a section numbered 18.2-308.5 as 
follows: 

§ 18.2-308.5. Manufacture, import, sale, t.ransfer or possession of plastic firearm 
prollibited.-It shall be unlawful for any person to manufacture, import, sell, transfer or 
possess any plastic flrearm. As used In this section "plastic /irearm" means any /lrearm, 
including machlne guns and sawed-oil shotguns as de/lned in this chapter, contalnlng less 
than 3.7 ounces 0/ electromagnetically detectable metal in the barrel, slide, cylinder, frame 
or recelver of whlch, When subjected to lnspection by x-ray machlnes commonly used at 
alrports, does not generate an lmage that accurately depz'cts Us shape. A vlolallon of thls 
section shall be punishable as a Class 5 felony. 

Any flrearm manufactured, z'mported, sold, transferred or possessed in violation 0/ this 
sectlon shall be for/elted to the Commonwealth and dlsposed 0/ In accordance wlth § 
18.2-310. 

President of the Senate 

Speaker of the House of Delegates 

Approved: 

Governor 
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******CONFIDENTIAL****** 

SURVEY ON COURTROOM SECURITY 

All Respondents 
NAME TITLE 

OFFICE/DIVISION: 

ADDRESS: 

TELEPHONE NUMBER: DATE: 

Does your county or city employ any type of detection device for courtroom 
security? YES NO Does your jurisdiction employ any type of 
detection device for jailhouse security? YES NO If not, do you 
have plans to obtain such a device for the courtroom? YES NO for the 
jailhouse? YES NO Have you ever borrowed a detection device from 
another locality? YES NO ____ __ 

THE QUESTIONS IN PART I OF THIS SURVEY PERTAIN TO COURTROOM SECURITY WHEREAS 
THE QUESTIONS IN PART II REFER TO JAILHOUSE SECURITY. PLEASE RESPOND 
ACCORDINGLY. 

PART I - COURTROOM SECURITY 

1. Excluding court officials, is everyone entering the courtroom subject 
to screening by a detection device? If "NO," who is not and why? 

No: 20 Yes: 21 

2. What kind(s) of device(s) do you have (e.g., walk-through or 
hand-held)? 

Fand held only: 31 Walk through only: 1 

How many of each kind do you employ? 

Hand held; one: 16 
two: 12 
three: 4 
four: 3 
five~ 2 

Walk through: one: 4 
j:.wo: 2 
three: 1 
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Both: 6 



3. Who manufactures the device(s)? Provide model no. if known. 

4. 

Hand held: Walk through: 

Outokumpu: 1 
Pocket-Redee: 1 
Sirchie: 8 
Infinetics: 1 
Garrett: 4 
Federal Transfrisker: 12 
Frisk: 1 

Garrett: 3 
Unknown: 2 

What is the approximate cost of each? 

Hand held: Walk through: 

$4500: 1 
$600: 1 
$300 to $359: 2 
$200 to $300: 2 
$100 to $200: 9 
$10 to $100: 9 
unknown: 17 

$5500: 1 
$4500: 1 
$3750: 2 
$3300: 1 
unknown: 2 

What was the source of funding? 

Sheriff: 3 Grant: 7 
County: 10 unknown: 7 
City: 2 Local: 5 
Court: 1 Borrowed (walk through) : 1 

How long have you been using the particular model(s)? 

Results not tallied. 

Do you find it satisfactory 7 Why? 

Hand held: 

Yes: 28 
No: 8 
No answer: 3 

Walk through: 

Yes: 4 
No: 0 

5. To your knowledge, exactly what material(s) can be detected by the 
device(s)? 

Metal: 37 
Ferrous metal: 2 
"Most any kind:" 1 

6. To your knowledge how much of the material(s) is required to activate 
the device(s)? 

A small amount: 29 
A large amount: 1 
unknown: 10 
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7. Is it possible to adjust the sensitivity of the device(s)? 

Hand held: 

Yes: 31 
No: 6 

Walk through: 

Yes: 2 
No: ~ 

If so, at what level of sensitivity is it set? Why? 

Results not tallied. 

8. What percentage of the time do(es) the device(s) work properly? 

Hand held and Walk through: 

100'lr.: 24 
95'lr.: 2 
90'lr.: 3 
75'lr.: 6 
less that 50'lr.: 1 
unknown: 2 

9. Who usually operates the device(s)? Please indicate title/position. 

Courtroom security (deputy): 37 
Corrections: 3 
Bailiff: 6 

10. If you did not have a detection device, would additional staff be 
necessary to maintain the same level of security? YES NO ____ _ 
If so, how many additional staff would be needed? 

Yes: 19 No: 17 

11. How many hours is/are the device(s) in operation each day? 

Depends on docket: 8 
Seldom: 6 
4 or more hours: 6 
none: 1 

Depends on threat: 5 
1 to 4 hours: 7 
8 hours; 2 
unknown or n/a: 4 

12. How much special training do personnel receive on the equipment? 

none: 23 
1 hour: 8 

13. What is the approximate cost of this training? 

$0:-27 

4 hours: 3 
~ess than 1 hour: 6 

unknown: 10 

14. Has a weapon ever passed through the device(s) undetected? 

Yes: 1 Malfunction of circuit. No: 32 

unknown: 7 

15. Have you had any experience with plastic weapons in the courtroom? 

Yes: 1 Toy guns. No: 39 
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PART II - JAILHOUSE SECURITY 

1. Is everyone entering the jailhouse subject to screening by a 
detection device? If "NO," who is not and why? 

Results not tallied. 

2. What kind(s) of device(s) do you have (e.g., walk-through or 
hand-held)? 

Hand held: 14 

How many of each kind do you employ? 

Hand-helg: 

one: 7 
two: 4 
three: 1 
four: 1 
twelve: 1 

3. Who manufactures the device(s)? ?rovide model no. if known. 

Hand held: 

Garrett: 2 
Transfrisker: 6 
Rens Mfg. : 1 

What is the approximate 

~100 to 200; 5 
;11201 to 300: 1 
unknown: 9 

What was the source of 

Bob Barker Co.: 
Si:rchie: 3 
Maytronics: 4 

cost of each? 

funding? 

Local: 2 
Grant: 2 

1 

County: 3 
unknown: 3 
Sheriff: 2 Compo Bd. Funds: 1 

4. How long have you been using the particular model(s)? 

Results not tallied. 

Do you find it satisfactory? Why? 

Yes: 12 No: 3 

5. To your knowledge, exactly what material (s) can be detected by the 
device(s)? 

Metal: 13 
Most metal: 1 
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6. To your knowledge how much of the material(s) is required to activate 
the device(s)? 

unknown: 3 A small amount: 9 

7. Is it possible to adjust the sensitivity of the device(s)? 

Yes: 12 

If so, at what level of sensitivity is it set? Why? 

Results not tallied. 

8. What percentage of the time do(es) the device(s) work properly? 

7511t,: 4 90 to 100llt,: 10 

9. Who usually operates the device(s)? Please indicate title/position. 

Deputy: 7 Duty officer: 1 
!lailer: 6 Correctional Officers: 4 

10. If you did not have a detection device, would additional staff be 
necessary to maintai~ the same level of security? YES NO ____ _ 
If so, how many additional staff would be needed? 

'.les: 3 No: 10 

11. How many hours is/are the device(s) in operation each day? 

Depends on threat: 2 
24 hours/day for inmates: 2 
seldom: 4 

varies: 2 
one hour: 2 
zero: 2 

12. How much special training do personnel receive on the equipment? 

none: 8 one hour or less: 4 
.fQur hourlLLJ. until person understan~ 

13. What is the approximate cost of this training? 

$0: 12 unknown: 1 

14. Has a weapon ever passed through the device(s) undetected? 

Yes: 0 No: 11 

unknown - 2 

15. Have you had any experience with plastic weapons in the jailhouse? 

Yes: 2 Toothbrushes, pens. 

WE SINCERELY APPRECIATE YOUR TAKING THE TIME AND EFFORT TO COMPLETE THIS 
SURVEY. PLEASE RETURN THIS FORM TO US IN THE ENVELOPE PROVIDED. 
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I. Authority for Study 

Current law in Virginia, as set forth in §19.2-254.l of the Code of 
Virginia, allows a driver charged with a traffic infraction to enter a written 
appearance and waive court hearing, except in instances where property damage 
or personal injury result. Many times, however, when property damage has 
occurred, a driver who has been charged with u traffic violation does not wish 
to contest the charge and pleads guilty. Allowing a driver to waive a personal 
appearance and prepay his fine when no personal injury is involved may reduce 
irtconvenience to the driver, improve the efficiency of the courts and save the 
Commonwealth and localities some costs in the form of overtime pay for state 
and local police officers who are required to appear. For these reasons, the 
1988 General Assembly passed Senate Joint Resolution 56 (Appendix A), which 
was introduced by Senator Dudley J. Emick of Botetourt. SJR 56 directs the 
Virginia State Crime Commission to conduct a study to determine the potential 
benefits and adverse effects of an amendment to the Code of Virginia that 
would allow drivers charged with a traffic violation to waive court appearance 
in instances where property damage, but no personal injury, resulted. 

Section 9-125 of the Code of Virginia establishes and directs the 
Virginia State Crime Commission "to study, report and make recommendations on 
all areas of public safety and protection." Section 9-127 provides that "the 
Commission shall have the duty and power to make such studies and gather 
information and data in order to accomplish its purposes as set forth in 
§9-125 ••• , and to formulat.e its recommendations to the Governor and General 
Assembly." Section 9-134 authorizes the Commission to conduct private and 
public hearings and designate a member of the Commission to preside over such 
hearings. The Crime Commission, in fulfilling its legislative mandate, 
undertook this Court Appearance Waiver Study as directed by Senate Joint 
Resolution 56. 

II. Members Appointed to Serve 

During the April 19, 1988 meet:i..ng of the Crime Commission, Senator Gray 
appointed Mr. H. Lane Kneedler of the Attorney General's Office to serve as 
chairman of the subcommittee on Court Appearance Waiver. Members of the Crime 
Commission who serve on the subcommittee are: 

Mr. H. Lane Kneedler (Attorney General's Office), Chairman 
Senator Elmo G. Cross, Jr. of Hanover 
Delegate Robert B. Ball, Sr. of Richmond 
Delegate V. Thomas Forehand, Jr. of Chesapeake 
Delegate Clifton A. Woodrum of Roanoke 
Reverend George F. Ricketts, Sr. of Richmond 
The Honorable Robert F. Horan, Jr. of Fairfax 

III. Executive Summa~ 

The full Crime Commission met on October 18, 1988 and ~eceived the 
report of the subcommittee. After careful consideration, the findings and 
recommendations of the subcommittee were adopted by the Commission. The Crime 
Commission subcommittee studying court appearance waivers for motor vehicle 
accidents involving property damage pursuant to SJR 56 held three public 
meetings, including a public hearing held in conjunction with one of its 
meetings, conducted research, and received public comment on the issue. This 
section of the report provides a summary of the findings 
and recommendations of the subcommittee. 
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The subcommittee j;ound that there are a substantial number of motor 
vehicle accidents in the Commonwealth that result in property damage and that 
a very high percentage of those accidents involve a traffic infraction. The 
subcommittee also found that general district court clerks and judges devote a 
substantial amount of time to sueh cases. Many defendants would prefer to 
prepay their fine and plead guilty and do not wish to appear for trial for a 
traffic offense. Indeed, a number of defendants, especially out-of-state 
defendants, do not appear for such cases and are tried in their absence. 

Requiring court appearance can also cause great inconvenience to 
witnesses, especially when a continuance is granted or the defendant does not 
appear or appears only to plead guilty. It was not clear to tbe subcommittee, 
however, that court appearance waiver for property damage cases would 
substantially reduce that inconvenience. The subcommittee found that notifying 
witnesses was a more complicated issue than it might seem at first glance. 
Such notification would require an early determination that the defendant was 
eligible for court appearance waiver (i.e. I that the accident did not result 
in personal injury) and the defendant would have to elect to waive court 
appearance in sufficient time before trial to notify the witnesses. In 
addition, there was no consensus on who should have the responsibility to 
notify the witnesses. Suggestions included the general district court clerk or 
the defendant, or that the witnesses themselves should be required to contact 
the clerk to determine if it was necessary for them to appear. 

The subcommittee also found that there may be some reduction in time 
police officers must spend in court if court appearance waiver were permitted 
in property damage cases. Since, however, most police officers already take 
steps to reduce their time in court -- by, for example, scheduling all their 
traffic cases on one or more "court days" each week or month -- it was not 
clear to the subcommittee that the proposed court appearance waiver would 
substantially reduce the time police officers now spend in court. 

The proposed court appearance waiver would be for traffic infraction cases 
where only property damage, but no personal injury, occurred. The subcommittee 
concluded that it will be very difficult in many cases to determine that no 
personal injuries occurred as a result of the accident since such injuries 
often are not known until some time after the accident. 

The subcommittee believes that there is some deterrent effect associated 
with a required court appearance. Furthermore, a majority of the subcommittee 
believes that the proposed court appearance waiver could restrict the judge's 
sentencing discretion. Since the defendant no longer would be required to 
appear in court, the judge no longer would have the opportunity to determine 
if the defendant was in need of special training or special restrictions on 
his use of a motor vehicle. 

The proposal also would have an impact on the victim of the defendant's 
traffic infraction. The victim no longer would have the opportunity to obtain 
information at the trial of the traffic infraction that could be used against 
the defendant in a later civil suit. In addition, even though a victim still 
may sue a defendant civilly, some victims feel strongly that they are entitled 
to have a "day in court" when the defendant is tried and, if found guilty, is 
required to answer publicly for the traffic infraction itself. 
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Finally, concern was expressed that the option of wa1v1ng court appearance 
and avoiding the inconvenience of spending a day in court might be sufficient 
to persuade a driver to waive appearance and plead guilty to a traffic 
infraction even when he has a valid defense. This could have a significant 
negative impact on the defendant in subsequent civil litigation. 

Based on the testimony and other information available to it, and on the 
above findings, the subcommittee recommends that §19.2-254.1 of the Code of 
Virginia not be amended to permit court appearance waiver in tratF,fic 
infraction cases that result in property damage but no personal injury. 

IV. Legislative History and Background 

Chapter 585 of the 1977 Acts of Assembly added §19.2-254.1 to the Code of 
Virginia. This section provides a procedure for traffic infraction cases and 
enables a driver charged with an infraction "to enter a written appearance and 
waive court hearing, except in instances in which property damage or personal 
injury resulted." The section has remained intact except for a 1978 amendment 
(Chapter 604 of the 1978 Acts of Assembly) which incorporated the definition 
of a traffic infraction (§46.1-1(40» an& the Uniform Fine Schedule (Rule 3B:2 
of the Rules of the Supreme Court of Virginia as authorized by §16.1-69.40:1) 
into the section. 

During the past three General Assembly sessions, tllTO senators have 
introduced bills to amend the language in §19.2-254.1. First, Senator Gart1an 
offered Senate Bill 239 in the 1986 session. (Appendix A). This bill proposed 
that a waiver of court appearance "be permitted in instances in which property 
damage or personal injury resulted but only if no criminal offense arising 
from the incident is charged." This bill was not enacted by the General 
Assembly. 

Subsequently, Senator Mitchell introduced Senate Bill 57 in the 1988 
sessicn. (Appendix A). His proposal also seeks to allow waiver of court 
appearance in traffic infractions that result in property damage or personal 
injury, but does not include language excepting cases which involve criminal 
offenses. This bill was pass~d unanimously by the Senate but was subsequently 
carried over to the 1989 session by the House. 

Also during the 1988 session, the Assembly passed Senate Joint Resolution 
56. This resolution requests the Crime COlnmission to study the feasibility and 
desirability of an amendment to §19.2-254.1 that would allow drivers to waive 
court appearance for traffic infractions that involve property damage but no 
personal injury. This study will be presented to the 1989 session of the 
General Assembly. 

V. Methodology and Research 

The subcommittee held three meetings, vn June 8, July 20, and September 1, 
1988, and one public hearing, which was held in conjunction with the 
subcommittee's meeting on July 20. The subcommittee reviewed current Virginia 
law and practice and other available study reports, conducted a survey within 
the state of general district court judges and clerks, and examined the law of 
a n~~ber of other states. 
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In addition to the testimony received at its public hearing and public 
comment at its three meetings, the subcommittee considered the following 
research and information: 

A. Applicable Virginia Laws 

1. Va. Code §19.2-254.l (Appendix B) Procedure in Traffic Infraction 
Cases: A driver charged with a traffic infraction may "enter a written 
appearance and waive court hearing except in instances in which property 
damage or personal injury resulted." 

2. Va. Code §46.l-l(40) (Appendix B) Definition of "Traffic Infraction:" A 
traffic infraction is a violation of any provision of Chapters 1 through 4 of 
Title 46.1 of the Code of Virginia or of any rule, regulation or ordinance 
established under Title 46.1 that is not defined as a felony or misdemeanor, 
and that is not otherwise punishable by incarceration o~ by a fine of more 
than $100. 

3. Rule 3B:2 of the Rules of the Supreme Court of Virginia (1988): This 
rule is a uniform fine schedule. It lists various offenses with corresponding 
fines. 

B. Earlier Study 

The National Center for State Courts (NCSC) undertook a s~udy of the 
traffic adjudication system in Virginia pursuant to a grant from the Virginia 
Council on Criminal Justice. National Center for State Courts, Traffic 
Adjudication in Virgini~ (1977). Many of NCSC's recommendations were 
incorporated into the Cod~ by the General Assembly in 1977. 

Particularly relevant to the current study on court appearance waiver are 
NCSC's findings and recommendations pertaining to prepayments and court 
appearance waivers. One noteworthy recommendation was that Virginia should 
enact a statute "to identify circumstances under which motorists should be 
allowed to make pre-payment for any nonhazardous offense." (Traffic 
Adjudication in Virginia, p.53). NCSC's report did not elaborate on the 
definition of a "nonhazardous" offense; however, it suggested that infractions 
involving accidents fall outside the purview of "nonhazardous." The addition 
of §19.2-254.1 to the Code of Virginia in 1977 mirrors this proposal. That 
section permits prepayment of fines and waiver of court appearance where a 
traffic infraction does not involve property damage or personal injury. 

The NCSC's report offered two reasons for requiring court appearance in 
more serious offenses. First, appearance in court may deter future offenses. 
Second, closer judicial scrutiny of such violations gives greater assurance to 
the public that the sanctions imposed are just. 

Also relevant is the report's recommendation that Virginia not shift to 
administrative adjudication of traffic cases. By the time of the pUblication 
of the NCSC repor.t in 1977, a few cities in New York {N.Y. Veh. & Traffic Law 
§155 (McKinney, 1973» and Rhode Island {R.I.G.L.A. §3l-43-1 (1974» had just 
implemented administrative systems. NCSC found that the start-up costs in 
those cities had been very high. It also found that many of the efficiencies 
achieved by those systems could be achieved in Virginia without shifting to an 
expensive administrative forum • 
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NCSC also made the following additional findings: 

o 

o 

o 

o 

o 

o 

o 

For January-June, 1976, almost 55~ of dispositions in Virginia 
general district courts involved traffic cases. 
Traffic cases consume from 40~ to 50~ of the time of clerks and 
judges. 
Of 19 general district court judges interviewed, 14 judges stated 
that they approved of a prepayment system where clerks received fines 
under a schedule of recommended amounts. Three judges disapproved of 
such a system because "it limits the ability of their courts to 
handle problem drivers and it demeans the justice system generally." 
One judge explained that he accepted prepayments from non-local 
motorists only because he wanted to confer "special attention to 
local motorists in court." 
At the time NCSC undertook this study of Virginia traffic 
adjudication, a dri'ver who paid a fine for a traffic violation was 
also assessed court costs. (Va. Code §§14.1-123(3a), 14.1-200, 
14.1-200.2). Eighteen dollars was the usual assessment. 
Most law enforcement officers who issued traffic summonses set aside 
a "court day" on which they scheduled a court appearance for all 
drivers they had charged with infractions. 10~ of clerks interviewed 
stated that they experienced problems with court appearance days set 
by officers. 10~ of law enforcment agencies responding to the NCSC's 
inquiries reported that they were always notified of continuances or 
removal of a traffic case from the docket. 
In the general district courts of the judges interviewed by NCSC, an 
average of 15~ of motorists charged with an infraction failed to 
appear on their scheduled court date. 
40~ of the judges interviewed stated that they tried defaulting 
motorists in their absence. 25~ issued a warrant for the absent 
driver's arrest and some courts continued the case and notified the 
driver of the new appearance date. 

C. Survey of General District Court Judges and Clerks 

The subcommittee surveyed about one hundred district court judges and 
clerks to determine whether they would be in favor of a court appearance 
waiver in traffic infraction cases. Copies of the questionnaire are included 
in Appendix C. 

1. Judges: 

Of 19 judges who responded, 14 were in favor of a court appearance waiver 
where the traffic infraction resulted in property damage but no personal 
injury. Four were against a waiver and one had no op~n~on. The following 
reasons were given by individual judges in support of the waiver: 

o 

o 

Many drivers charged with infractions are from out-of-state and are 
not coming back for trial anyway. 
A person should not be required to disrupt his or her schedule to 
appear in court to enter a plea of guilty to a traffic infraction. 

5. 



o 

o 

o 

The persons most inconvenienced are the witnesses who appear only to 
find: (1) the defendant pleads guilty or (2) the defendant does not 
appear. In either case, the testimony of the officer is sufficient 
to convict without more evidence. There can be a monumental waste of 
citizens' time where their only fault has been that they have 
observed an auto accident. 
The degree of culpability may be the same whether an accident 
happened or not. Whether an ac~ident occured is insufficient to 
determine whether a case is prepayable or not. 
Traffic courts are inundated with defendants wishing to plead guilty 
and with witnesses who are not happy to be there. 

Two of the judges who favored the use of court waivers suggested that 
waivers should not be evidence in subsequent civil litigation. One judge 
suggested that a method be developed to inform witnesses that fines have been 
prepaid and that their appearance is not required. 

Two of the judges offered the following reasons for opposing court waivers 
in property damage cases: 

o 

o 

In some cases the damage may be major. The owner of property damaged 
may be able to obtain insurance information from the defendant at the 
court hearing. 
Allowing drivers to waive court appearance severely restricts the 
judge's discretion. 

Seventeen of the 19 judges described their method for adjudicating traffic 
infraction cases where the defendant ~river fails to appear. Fourteen of the 
17 stated that they try drivers in their absence. Two judges issue warrants 
for the driver's arrest. One judge issues a warrant if the driver is from 
Virginia, but tries a driver in his absence if he is from out-of-state. 

2. Clerks: 

Thirty-five general district court clerks responded to surveys or were 
interviewed over the phone. Twenty-one clerks favored a court appearance 
waiver in property damage cases, 11 were opposed, and three had no 0p1n1on. 
The following reasons were offered by individual clerks in support of a co~rt 
appearance waiver in property damage cases: 

o 

o 

o 

It is less time consuming for the court to handle prepayment and 
waiver of an infraction than to handle cases which are tried in the 
defendant's absence. Often we receive calls from defendants involved 
in accidents who would like to prepay and advise this office they 
will simply wait for a bill in lieu of court appearance. 
It would save a lot of court time. 
Most of the traffic infraction cases are just fender benders and the 
people want to plead guilty and pay without losing time from work to 
appear in court. It would help clear court dockets and not only 
would defendants save work time, but witnesses would also. We get 
numerous calls trying to pay these cases and it would be less time 
consuming to give payment information than try to explain to people 
why they cannot pay. I feel that anything serious enough that the 
officer would not want it to be prepaid would be a charge of reckless 
driving, rather than an infraction. 
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o 

o 

o 

o 

o 

The officer should have discretion to determine whether or not the 
defendant should appear. The ability of defendants to prepay minor 
traffic offenses where the officer has approved it would greatly 
reduce the amount of waiting time for the defendants and the 
processing time in court. In the event of injury, of course, the 
victims have their civil remedies, which is not a part of the 
criminal hearing. 
A traffic infraction is not a crime of moral turpitude; why force the 
defendant into court? 
The degree of culpability does not depend on whether a violation 
involves property damage. Damages can always be recovered in civil 
litigation. 
This jurisdiction already accepts prepayments and waivers. The 
system works fine and is pretty efficient. If an infraction resulted 
in serious damage, the officer usually writes the driver up for 
reckless driving and forces the driver into court that way. 
Most courts try drivers in their absence when they don't show up. If 
a driver can be tried in his absence, why not allow him just to 
prepay? 

The following reasons were offered in opposition to a court appearance 
waiver in property damage cases: 

o 

o 

o 

o 

o 

There could be many factors involved in an infraction resulting in 
property damage that would not come out if not in court. For 
instance, it could be a D.U.I. 
If traffic infractions cases go to trial, there is a better chance of 
restitution. 
There is concern that personal injury is often not discernible at the 
time of the accident. Additionally, defendant information is 
frequently copied by the investigating officer from the defendant's 
operator license which has not been updated with address changes. 
Allowing a driver to waive and prepay without admitting the waiver in 
civil litigation appears to be allowing the defendant to have his 
cake and ea~ it too. 
Court appearance helps victims. When a defendant is not insured, the 
victim can get the defendant's employer's name and a good address for 
the defendant at the trial for the infraction. Also, a victim may be 
able to elicit more information about the accident from the officer 
or defendant at trial. 
Notifying witnesses will become a problem. 

One clerk suggested that court appearance waivers be allowed only in 
instances where no witnesses have been subpoenaed. Otherwise, notifying 
witnesses that their case has been prepaid may be too burdensome. Another 
clerk suggested that drivers be forced to decide at the scene of the accident 
whether they will waive court appearance. That way the officer will know 
whether to subpoena witnesses. A third clerk suggested that drivers be 
allowed to waive court appearance, but not to prepay the fine. 

D. Adjudication of Traffic Infractions in Other States 

The subcommittee also researched the traffic laws of other states. 
Appendix D contains a general review of the traffic laws of alISO states and 
the Dist,~ct of Columbia. Appendix E contains a more detailed description of 
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the traffic laws in 13 states, 12 of which permit court appearance waiver in 
at least some cases. Florida's court appearance waiver provision is similar to 
the proposal which is the subject of this study and is set forth below as well 
as in Appendix E. The other 12 states included in Appendix E provide an 
interesting variety of alternatives. Particularly noteworthy are Maine's 
administrative adjudication system, Michigan's legislation on the 
admissibility of a traffic infraction conviction which the state supreme court 
held was superseded by its rule-making power; and New Hampshire's option of 
nolo contendere pleas. The Florida court appearance waiver statute provides as 
follows: 

Florida 

1. Traffic Infraction: 
A violation of Florida's traffic laws is a civil infraction. More serious 

offenses such as driving under the influence are misdemeanors. 

2. Waiver: 
A driver charged with an infraction may waive court appearance unless the 

infraction involved an accident resulting in death or serious bodily injury: 

§3l8.14o Noncriminal traffic infractions; exception; procedurFs 
(1) Except as provided in SSe 318.17(3)(b), and 322.03(5)(b), any 
person cited for a violation of chapter 316, s. 320.0605(1), s. 
320.07(3)(a)1, s. 322.03(1), s. 322.15(1), s. 322.19, or s. 240.265 
shall be deemed to be charged with a noncriminal infraction and shall 
be cited for such an infraction and cited to appear before an 
official. 
(2) Any person cited for an infraction under this section shall sign 
and accept a citation indicating a promise to appear. The officer 
may indicate on the traffic citation the time and location of the 
scheduled hearing and shall indicate the applicable civil penalty 
established in §318.18. 

.. .. .. .. 
(4) Any person charged with a noncriminal infraction under this 
section who does not elect to appear shall pay the civil penalty and 
delinquent fee, if applicable, either by mail or in person, within 30 
days of the date of receiving the citation, unless the citation is 
for violation of §316.646, in which case payment may be made, either 
by mail or in person, within 20 days of the date of receiving the 
citation. If the person cited follows the above procedure, he shall 
be deemed to have admitted the infraction and to have waived his 
right to a hearing on the issue of commission of the infraction. 
Such admission shall not be used as evidence in any other proceedings. 

§318.19. Infractions requiring a mandatory hearing 
Any person cited for the infractions listed in this section shall not 
have the provisions of §318.14(2) and (4) available to him but must 
appear before the designated official at the time and location of the 
scheduled hearing: 

(1) Any infraction which results in an accident that causes the death 
of another; or 
(2) Any infraction which results in an accident that causes "serious 
bodily injury" of another as defined in §316.1933(1). 
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3. Adjudication: 
Traditional judicial. A modified judicial system is under consideration. 

4. Evidence: 
A waiver is inadmissible in "any other proceeding." See §3l8.14(4). 

VI. Findings 

Based on the public testimony it received ~nd on its research, the 
subcommittee made the following findings: 

1. Number of accidents involving a traffic violation in which 
property damage occurrs: 

In 1985, there were 81,533 accidents in Virginia in which property damage 
was caused; these accidents resulted in $97.8 million in property damage, or 
an average of $1,199 per accident. Of those 81,533 accidents, 72,922 (or 89~) 
involved a traffic violation. In 1986, there ~'ere 85,983 accidents totalling 
$137.5 million in property damage; figures were not available on the number of 
traffic violations involved. (See Appendix F.) 

2. Amount of time general district court clerks and judges devote to 
processing traffic infraction cases that involve property damage but 
no personal injury: 

Although specific statistics were not available, testimony presented to 
the subcommittee and its research indicated that a substantial amount of time 
is devoted by general district court judges and clerks to processing traffic 
infraction cases that involve property damage but no personal injury. 

3. Inconvenience to defendants who would prefer to plead guilty and 
prepay their fine: 

Many defendants in property damage cases would prefer merely to plead 
guilty and prepay their fine. They have no desire to take the time -- and 
perhaps to miss work -- to have their day in court. 

4. Appearance of out-of-state defendants: 

Although specific statistics were not available, the subcommittee was told 
that many out-of-state defendants do not appear for trial on a traffic 
infraction where no personal injury occurred in the accident and are tried in 
their absence. Generally, all that is required by the court in such instances 
is the police officer's testimony. 

5. Inconvenience to witnesses and notifiCation of witnesses: 

The subcommittee found that requiring court appearance often causes great 
inconvenience to witnesses, especially when a continuance is granted or the 
defendant does not appear or appears only to plead guilty. It was not clear to 
the subcommittee, however, that permitting court appearance waiver in traffic 
infraction cases where no personal injury occurred would substantially reduce 
that inconvenience. In order to reduce the inconvenience, the witness would 
have to know well before the trial date that it was not necessary for him to 
appear. This would, in turn, require that (1) a decision be made early in the 
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process that the defendant is eligible for court appearance waiver (i.e., that 
the accident did not result in personal injury), and that (2) the defendant 
elect to waive court appearance in sufficient time before trial to enable the 
witness to be notified that it will not be necessary for him to appear. 

The issue of how a determination is made that the accident did not result 
in personal injury is addressed in finding #7 below. It was suggested to the 
subcommittee that the need to notify witnesses well before trial that they do 
not have to appear could be addressed by requiring that the defendant must 
notify the clerk's office of his decision to prepay the fine and not appear no 
later than a specified time (e.g., three days) before trial. There was no 
consensus, however, on who should be responsible for notifying the witnesses. 

One suggestion was that the clerk be required to notify the witnesses. 
Since such a requirement would be time consuming, the issue then was whether 
the time required of a clerk to notify the witnesses would be substantially 
less than the time required to process the case if the defendant were required 
to appear. The subcommittee concluded that there would be some savings of time 
but was unable to quantify that savings. Another suggestion was that the 
defendant should be required to notify the witnesses if he decided not to 
appear. The issue he~e was how to ensure that the defendant made a good faith 
effort to notify the witnesses and what sanction to impose if he failed to do 
so. A final suggestion was that the witnesses themselves be responsible for 
contacting the clerk after a certain date (e.g., within three days of the 
trial) to determine whether it was necessary for them to appear. While 
witnesses certainly have an incentive to take steps to determine whether they 
must appear, the subcommittee was concerned that some witnesses might become 
confused by the process and that it therefore might not achieve its desired 
objective. 

On balance, the subcommittee found that notifying witnesses was a more 
complicated issue than it might seem at first glance, but that a solution 
probably could be developed if the subcommittee otherwise decided to recommen,fi 
that the proposed court appearance waiver be permitted. 

6. Potential reduction in time pOlice officers must spend in court: 

The subcommittee found that there may be some reduction in time police 
officers must spend in court if a court appearance waiver is permitted in 
traffic infraction cases that resulted in property damage but no personal 
injury. Such a reduction would result in some savings to the Commonwealth and 
localities in personnel and overtime expenditures. Witnesses testifying before 
the subcommittee and the subcommittee's research revealed, however, that most 
police officers already take steps to reduce their time in court, such as by 
scheduling all traffic cases on one or more "court days" during the week or 
monthly, and by arranging to have all their cases considered sequentially by 
the court. Thus, it was not clear to the subcommittee that the time police 
officers now spend in court would be substantially reduced by permit,t;.ing 
defendants in traffic infraction cases involving only property damage to waive 
court appearance. 
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7. Determining whether personal injury occurred: 

The proposed court appearance waiver requires a determination that no 
personal injury occurred in the accident. It is not clear how that 
determination would be made. Personal injuries often are not known until some 
time after an accident. The subcommittee believes that police officers, 
defendant drivers, and others involved in an accident generally are not in a 
position to make that judgment. Indeed, the police officers testifying before 
the subcommittee indicated that they would be opposed to placing the 
responsiblity on the investigating police officer to determine whether the 
accident resulted in personal injury. 

8. The deterrent effect of court appearance: 

There is some deterrent effect associated with requiring the defendant to 
appear in court before a judge, even in those cases where the defendant wants 
to plead guilty. That deterrent effect would be lost in property damage cases 
if court appearance waiver were permitted. 

9. Impact on judge's sentencing discretion: 

The subcommittee considered the impact the proposed court appearance 
waiver might have on the ability of the trial judge to fashion an 
individualized sanction for a particular problem driver who was in need of 
special training or special restrictions on the use of a motor vehicle. A 
judge who appeared before the subcommittee, for example, testified that he 
uses the court appearance to determine whether the driver may suffer from some 
disability that would require further testing to decide if the person should 
be permitted to continue to drive. A majority of the subcommittee agreed that 
the proposed court appearance waiver could restrict the judge~s sentencing 
discretion. 

10. Impact on the victim: 

The subcommittee also considered lne potential effects of a court 
appearance waiver on the victim of the driver's traffic infraction, There are 
at least three such potential effects. First, if the defendant's nonappearance 
is considered a guilty plea, then, under current rules of evidence, the victim 
would have evidence of an admission that would be admissible at a subsequent 
civil trial. Victims probably would consider this to be an advantage. It was 
suggested to the subcommittee that, since a defendant could still elect to 
appear on the trial date and be found guilty, and since, under current rules 
of evidence, such a finding of guilt would not be admissible in a subsequent 
civil trial, court appearance waiver could be a trap for the unwary defendant 
who did not know that his nonappearance and accompanying guilty plea would be 
admissible against him in a later civil trial but an appearance and finding of 
guilt by the court would not. The subcommittee agrees, but that same problem 
exists for the defendant under the current system when he appears on the trial 
date and pleads guilty, unaware that if he had pleaded not guilty and was 
found guilty by the court, that finding of guilt would not be admissible 
against him in a later civil suit. The subcommittee concluded that this effect 
of a court appearance waiver was a function of the admissibility of the 
accompanying guilty plea in a later civil suit and not a function of the court 
appearance waiver itself. 
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Second, requiring a defendant to appear in court may provide the victim 
with additional information that could be used against the defendant in a 
later civil suit. That is, the court appearance serves as an opportunity for 
informal discovery that would be lost if court appearance waiver were 
permitted. 

Third, the subcommlttee was told that some victims feel strongly that they 
are entitled to their "day in court" at which time the defendant will be tried 
for the infraction and, if found guilty, will be required to answer publicly 
foe his wrongdoing. Even though these'victims still may sue the defendant 
civilly, a court appearance waiver in property damage cases will deprive 
victims of their "day in court" for the traffic infraction itself. 

11. Im~ct on subsequent civil litigation: 

Concern was expressed to the subcommittee that the option of wa1v1ng court 
appearance and avoiding the inconvenience of spending a day in court might be 
sufficient to persuade a driver to waive appearance and plead guilty to a 
traffic infraction even when he has a valid defense. This could have a 
significant negative impact on the defendant in subsequent civil litigation. 

VII. Recommendations 

Pursuant to SJR 56 (1988), the subcommittee studying court appearance 
waiver examined the feasibility and desirability of amenoing §19.2-254.1 of 
the Code of Virginia to allow a driver to waive court appearance when charged 
with a traffic infraction that resulted in property damage but no personal 
injury_ 

The subcommittee recommends that §19.2-254.1 of the Code of Virginia not 
be amended to permit such a waiver. The subcommittee has thoroughly 
researched the possible effects of allowing drivers to waive court appearance 
when a violation results in property damage but no personal injury. In 
addition, the subcommittee has discussed the legal ramifications of SUCll a 
waiver and has listened to comments from numerous interested parties. After 
thoughtful deliberation, and based on the testimony it received and other 
information available, the subcommittee determined that the disadvantages of 
permitting a coutt appearance waiver in these circumstances outweigh the 
advantages of such a waiver. 
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1038 SESSION 

SENATE JOINT RESOLUTION NO. 56 
AMENDMENT IN THE NATURE OF A SUBSTITUTE 

(Proposed by the House Committee on Rules 
on March 4, 1988) 

(Patron Prior to Substitute-Senator Emick) 
Requesting the Crime Commission to study the feasibility and desirctbillty 0/ allowing 

persons involved in certain motor vehicle accidents to waive appearance. 
WHEREAS, current law requires drivers involved in motor vehicle accidents and 

charged with an offense to personally appear in court on the charge; and 
WHEREAS, in many instances the driver does not wish to contest the charge and pleads 

guilty; and 
WHEREAS, allowing such drivers to waive a personal appearance and prepay their fine 

when no personal injury results from the accident would reduce the inconvenience to the 
driver, improve the efficiency of the courts and result in a cost savings to the 
Commonwealth in the form of reduced overtime pay for state and local police officers who 
are also required to appear; now, therefore, be it 

RESOLVED by the Senate, the House of Delegates concurring, That the Virginia State 
Crime Commission is requested to study the feasibility and desirability of allowing persons 
involved in motor vehicle accidents which do not result in personal injury or death to 
waive appearance and plead guilty. 

The Commission shall complete its study and submit its recommendations to the 1989 
Session of the General Assembly. 

The direct costs of this study are estimated to be $4,460 and such amount shall be 
allocated to the Virginia State Crime Commission from the general appropriation to the 
General Assembly. 

Official Use By Clerks 

Agreed to By The Senate 
without amendment 0 
with amendment 0 
substitute D 
substitute w /amdt 0 

Date: ________ _ 

Clerk of the Senate 
]; .... 

Agreed to By 
The House ~f Delegates 

without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________ 1 

Clerk of the House of Delegates 
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1 SENATE BILL NO. 57 
2 Offered January 15, 1988 
3 A BILL to amend and reenact § 19.2-254.1 of the Code of 
4 in traffic infraction cases. 
5 
6 
7 

Patron-Mitchell 

Virginia, relating to procedure 

8 
9 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-254.1 of the Code of Virginia is amended and reenacted as follows: 

10 
11 
12 
13 
14 

§ 19.2-254.1. Procedure in traffic infraction cases.-In a traffic infraction case, as defined 
in § 46.1-1 (40), and for which offense has been included in the uniform fine schedule 
established by Rule 3B:2 of the Rules of the Supreme Court of Virginia as authorized by § 

15 16.1-69.40:1, a defendant may elect to enter a written appearance and waive court hearing j 

16 except in ffistafl-€€S i-a w£-i.ffi property damage e-r personal i-flj-tH=-y. resulted . Arraignment is 
17 not necessary when waived by the accused or his counsel, when the accused fails to 
18 appear, or when such written appearance has been elected. 
19 An accused may plead not guilty, guilty, or nolo contendere; and the court shall not 
20 refuse to accept a plea of nolo contendere. A plea of guilty may be entered i.n writing 
21 without court appearance. 
22 When an accused tenders payment by mail without executing a written waiver of court 
23 hearing and entry of guilty plea, such tender of payment shall itself be deemed a waiver 
24 of court hearing and entry of guilty plea. 
25 In districts with traffic violations bureaus on July 1, 1977, the chief judge of the district 
26 may designate the traffic violations bureau for the receipt of a written appearance, waiver 
27 of court hearing and guilty plea. 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Official Use By Clerks 

Passed By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________________ _ 

Clerk of the Senate 

16_ 

Passed By 
The House of Delegates 

without amendment 0 
with amendment 0 
SUbstitute 0 
substitute w/amdt 0 

Date: ______________ 1 

Clerk of the House of Delegates 
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LD1605118 
1986 SESSION 

SENATE BILL NO. 239 
Offered January 21, 1986 

A BILL to amend and reenact §§ 16.1-69.40:1 and 19.2-254.1 of the Code of Virginia, 
relating to procedures lor appearance and waiver in traffic cases. 

Patron-Gartlan 

Referred to Committee for Courts of Justice 

10 Be it enacted by the General Assembly of Virginia: 
11 1. That §§ 16.1-69.40:1 and 19.2-254.1 of the Code of Virginia are amended and reenacted as 
12 follows: 
13 § 16.1-69.40:1. Traffic infr.::~ctions within authority of traffic violations clerk; schedule of 
14 fines.-The Supreme Court shall by rule, which may from time to time be amended, 
15 supplemented or repealed, but which shall be uniform in its application throughout the 
16 Commonwealth, designate the traffic infractions for which a pretrial waiver of appearance, 
17 plea of guilty and fine payment may be accepted. Such infractions shall not include: 
18 (a) Indictable offenses; 
19 (b) lR.f.Facli&as Offenses resulting in aa a motor vehicle accident involving personal 
20 injury or property damage which are punishable as crimes ; 
21 (c) Operation of a motor vehicle while under the influence of intoxicating liquor or' a 
22 narcotic or habit-producing drug, or permitting another person, who is under ,the influence 
23 of intoxicating liquor or a narcotic or habit-producing drug, to operate a motor vehicle 
24 owned by the defendant or in his custody or control; 
25 (d) Reckless driving; 
26 (e) Leaving the scene of an accident; 
27 (f) Driving while under suspension or revocation of driver's license; 
28 (g) Driving without being licensed to drive. 
29 (h) [Repealed.] 
30 An appearance may be made in person or in writing by mail to a clerk of court or in 
31 person before a magistrate, prior to any date fixed for trial in court. Any person so 
32 appearing may enter a waiver of trial and a plea of guilty and pay the fine and any civil 
33 penalties established for the offense charged, with costs. He shall, prior to the plea, waiver, 
34 and payment, be informed of his right to stand trial, that his signature to a plea of guilty 
35 will have the same force and effect as a judgment of court, and that the record of 
36 conviction will be sent to the Commissioner of the Department of Motor Vehicles or the 
37 appropriate offices of the state Comm?nwealth where he received his license to drive. 
38 The Supreme Court, upon the recommendation of the Committee on District Courts, 
39 shall establish a schedule, within the limits prescribed by law, of the amounts of fines and 
40 any civil penalties to be imposed, designating each infraction specifically. The schedule, 
41 which may from time to time be amended, supplemented or repealed, shall be uniform in 
42 its application throughout the Commonwealth. Such schedule shall not be construed or 
43 interpreted so as to limit the discretion of any trial judge trying individual cases at the 
44 time fixed for trial. The rule of the Supreme Court establishing the schedule shall be 
45 prominently posted in the place where the fines are paid. Fines and costs shall be paid in 
46 accordance with the provi5ions of this Code or any rules or regulations promulgated 
47 thereunder. 
48 § 19.2-254.1. Procedure in traffic infraction cases.-In a traffic infraction case, as defined 
49 in § 46.1-1 (40), and for which offense has been included in the uniform fine schedule 
50 established by Rule 3B:2 of the Rules of the Supreme Court of Virginia as authorized by § 
51 16.1-69.40:1, a defendant Inay elect to enter a written appearance and waive court hearing; 
52 except ~a iastances ffi wl'J€.Il property eamage OF personal ~ re5ultee . However, such 
53 appearance and waiver shall be permitted in instances in which property damage or 
54 personal injury resulted only if no criminal offense arising from the incident is charged. 
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Senate Bill No. 239 2 

1 Arraignment is not necessary when waived by the accused or his counsel, when the 
2 accused fails to appear, or when such written appearance has been elected. 
3 An accused may plead not guilty, guilty, or nolo contendere; and the court shall not 
.. refuse to accept a plea of nolo contendere. A plea of guilty may be entered in writing 
5 without court appearance. 
S When an accused tenders payment by mail without executing a written waiver of court 
7 hearing and entry of guilty plea, such tender of payment shall itself be deemed a waiver 
8 of court hearing and entry of guilty plea. 
9 In districts with traffic violations bureaus on July 1, 1977, the chief judge of the district 

10 may designate the traffic violations bureau for the receipt of a written appearance, waiver 
11 of court hearing and guilty plea. 
12 
13 
14 
15 
18 
17 
18 
19 
20 ,':,1"-.:-;' •• 

21 
22 ." 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
U 
t2 
13 
14 
15 
16 
17 
18 
19 
:0 
.1 
;2 
.3 .. 

Official Use By Clerks 

Passed By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________________ _ 

Clerk of the Senate 

Passed By 
The House of Delegates 

without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ___________ 1 

Clerk of the House of Delegates 
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* 19.2-254.1. Procedure in traffic infraction cases. - In a traffic infrac
tion case, us defined in * 46.1·1(40), und for which offense has been included 
in the uniform fine schedule establi!;hed by Rule 3B:2 of the Rules of the 
Supreme Court of Virginia as nuthorizl'd by * 16.1·69.40:1, a defendant may 
elect to enter u wl'itten appearance and waive court hearing, except in 
instances in which property damage or personal injury resulted. Arraignment 
is not necessary when waived by the accused 01' his counsel, when the accused 
fails to appear, or when such written appearance has been elected. 

An accused may plead not guilty, guilty, or nolo contendere; and the court 
shall not refuse to accept a plea of nolo contendere. A plea of guilty may be 
entered in writing without court appearance. 

When un accused tenders payment by mail without executing a written 
waiver of court hearing and entry of guilty plea, such tender of payment shall 
it::;elf be deemed a waiver of court hearing und entry of guilty plea. 

In distl'icts with traffic violations bureaus on July 1,1977, the chief judge of 
the district may designate the traffic violations bureau for the receipt of a 
written appearance, waiver of court hearing and guilty plea. (1977, c. 585; 
1978,c.605.! 
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* 46.1-t MOTOR VEHrCLBS § 46.1-1 

(40) "'I'rlI17ic inli·lI"tioll".:- "'l'raffic infraction" shall mean any violation of 
any proViHioll of ClwptCI'H 1 (* 46.1-1 et seq.) through 4 (§ 46.1-168 et seq.) of 
Lhis tit.le, 01' of any ordinances, rules or regulations established thereunder, 
not expresHiy defined as a felony or misdemeanor, and otherwise not 
pllnil'huble b.y inclll'cerution 01' by a fine of more than $100. 

The term "LrafTIc infraction" as used in any other title of this Code, or in any 
ordinance. l'ule Ol' regulation udopted pursuant to any provision of this Code, 
shall have this i-lHmC meaning and effect. 
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CO lVIMONWE'ALTJ-;I of VIRGINIA 
POST OFFICE BOX 3·AG 

RICHMOND. VIRGINIA 23208 

IN RESPONSE TO 
THIS LenER TELEPHONE 

(804) 225·4534 

ROBERT e, COLVIN 
EXECUTive DIRECTOR 

VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

910 Capitol Street 

July 7, 1988 

Dear General District Court Clerk/Judge: 

MEMBERS 
FROM THE SENATE OF VIRGINIA 

ELMON T, GRAY. CHAIRMAN 
HOWARD p, ANDERSON 
ELMO G CROSS, JR. 

FROM THE HOUSE OF DELEGATES: 
ROBERT B, BALL. SR. VICE CHAIRMAN 
V THOMAS FOREHAND. JR. 
RAYMOND R. GUEST. JR 
A L, PHILPOn 
WARREN G. STAMBAUGH 
CLIFTON A WOODRUM 

APPOINTMENTS BY THE GOVERNOR: 
ROBERT C, BOBB 
ROBERT F HORAN. JR 
GEORGE F RICKETTS, SR 

ATTORNEY GENERALS OFFICE 
H LANE KNEEDLER 

The Virginia State Crime Cownission is conducting a study on court 
appearance waiver for traffic infractions. Present law in Virginia allows a 
driver to waive court appearance i.f the infraction with which he is charged 
did not result in property damage or personal injury. (Virginia Code, 
§19.2-254.1). The Commission would like to know whether a statutory amendment 
which would allow a waiver when the infraction involves property damage only, 
would be preferable. 

Because such an amendment may have its greatest impact on general district 
courts, the Commission is soliciting input from various general district 
courts in Virginia. The enclosed survey contains a few basic questions. Your 
complete answers will be very helpful to the Commission. Please elaborate when 
necessary and add any relevant comments or opinions. Completed surveys should 
be returned to staff research assistant, Liz McGrail at the Virginia State 
Crime Commission by August 12, 1988. 

If you have any questions, please contact Ms. McGrail at (804) 225-4534. 
Thank you for your help. 

REC:kr 

Enclosure 

Sincerely, 

~c/t~ 
Robert E. Colvin 
Executive Director 
Virginia State Crime Commission 
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COURif ~AMrE: ________________ _ 

The focus of this study is prepayment of traffic fines for violations 
resulting in property damage. Please answer the following questions 
concerning that issue. 

1. If a motorist charged with a traffic infraction involving..property 
damage (but no personal injury) fails to appear in court on the 
scheduled hearing date, do you 

o try the driver in his absence? (if so , do you assess 
court costs? how much? ) 

o issue a warrant for the absent driver's arrest? 

o continue the case and notify the driver of a new 
appearance date? 

o other _____________ _ 

2. Do you think a driver charged with a traffic infraction which results 
in property damage (but no personal injury) should be allowed to 
waive court appearance? Please explain. 
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\?ijIRlGijrNJij~ Sl~ifE CfRlijMIE COMM~Se~O'M 
COUJft1l1 ~fPfPlE~fRl~fNlCfE WQ\~\?t~:1 

G~U\1!EfR~l fD)~SlfRl~Ci COn..DlRli Cl!EfR~S Qn..D[ESiOON1M\~~'E 

The focus of this study is prepayment of traffic fines for violations 
resulting in property damage only. Please answer the following questions 
concerning that issue. 

1. What portion of drivers who are charged with traffic violations arid 
are permitted to prepay the fine choose to prepay? 

2. What portion of drivers charged with an infraction involving 
property damage only plead guilty? 

3. On the average, how much time does one traffic infraction , 
disposition take7 

4. Approximately, what percent of your work time is spent on traffic 
cases? 

5. How does your court notify a subpoenaed witness for a traffic case 
that his or her case will not be heard on the scheduled date? , . 



• 

6. Do you think that a driver charged with an infraction which results 
in property damage only should be allowed to waive court 
appearance? Please explain. 

Additional Comments: 
I • 

• I • 
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APPENDIX D 

ADJUDICATION OF 

TRAFFIC OFFENSES IN OTHER STATES 
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State 

AlabamZl 
Alaska 
Arizona 
Arkansas 
California 

Color-Zldo 
Connec1' I cut 
DelZlwlIre 
Dlstrlc1' of Colum~IZI 

FlorldZl 

Georgia 
HZlwa11 
Idaho 
1IIInoi s 
IndlMa 
10wZi 
Kansas 
KentUCky 
LoulslanZi 
Maine 

MZlryland 
MZlssachusetts 

MIchigan 

Method of AdjudIcation by state 

ClassifIcation of Lesser 
TraffIc Offenses· 

MlscleOleZinor 
Infraction, no Jail penalty 
Misdemeanor 
t·ll s dem !anor 
Intractlon, no jal I penalty 

.. 

MlsdemeZinor, no Jail penalty 
Intractlon, no jal I penalty 
MlsdemeZinor 
Infraction, no jZl11 penalty 

IntrZlctlon, no JZlI I penalty 

Misdemeanor 
Misdemeanor 
MlsdemeZinor 
Misdemeanor 
Misdemeanor 
M I sdemeMor 
Misdemeanor 
MlsdemeZinor, no Jail penalty 
Misdemeanor 
Infraction, no Jail penalty 
non-crImInal proceedln~ 

MlsdemeZinor, no jal I penalty 
Infraction, no jal I penalty 

Intractlon and no JaIl penalty 
as ot May 1, 1979 

Method of Adjudication 

TradItIonal judicial 
Traditional juaicial 
Traditional Judicial 
Tr3ditlonal Judicial 
In 1980, the iraffic Adjudication 
Soard wi I I test an adminIstrative 
approach in a 3-county pilot 
project. However, the motori~t 
will have the optinn to recueST 
traditional jUdicial proceJslng. 
(In Ths pas+, modified systems 
have operated at the discretion 
of selected judges.l 

Tradltlo~al Judicial 
Traditional judicial 
Traditional judicial 
As ot February, 1979, adminis
trative adjudication wll I be the 
responsibIlIty of the Department 
of Transportation. 

Traditional Judicial; a modified 
Judicial system Is under con-
s Ideratlon. 

Traditional Judicial 
Traditional judicial 
Traditional judicial 
Traditional judlr:ial 
Traditional Judicial 
Tradltloanl judicIal 
Traditional judicial 
Traditional judicial 
Traditional judicial 
TradItional Judicial 

Traditional Judicial 
Modified Judicial: A motorist 

may choose to pay by mal I, have 
a non-criminal hearing before a 
clerk-magistrate or go through 
the traditional jUdIcial ~rocess. 

Traditional JudIcial, but mOdifIed 
judicial system used in Detroit 
Recorders Court, Traffic and 
Ordinance DIvIsion: MotoriST 
may appeal any referee-imposed 
sentence and obtain trial de noY~. 

Statewide modifIed judIcial 
syst~m Is under consicer~tio~. 

-"Infraction" Is used as a generic term to IndIcate offenses gIven less-than-mlsdemeanor status. In 
most states, Intractlons exclUde reckless driving, driving while under the influence and homicide 
by vehicle. The term generally includes such lesser offenses as violations of the basic speed rule, 
stopping, standing or parking ~here prohibited, stop sign violations etc. For a comoaratlve analysis 
of selected offenses across al I states, see reference' 15. 
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State 

MlnnesotCl 
MIssIssIppi 
MIssourI 
~lontana 

Nebr'1ska 

Nevl!Ida 
New HampshIre 

New Jersey 
New MexIco 
New York 

North CClrollna 

North Ollkotl!l 
OhIo 
Oklahoma 
Oregon 
Pennsylvl!Inlll 
Rhode IslClnd 

South CClroilna 
South Dakota 

Tennessee 
Texas 
Utah 
Vermont 
VIrgInIa 

West Virginia 
WIsconsIn 
WyomIng 

Method of AdjudIcatIon by state (contInued) 

ClassIfIcatIon of Lesser 
T~afflc Offenses* 

In1rl!lc+lon, no Jl!Il~ penalty 
Mlsdeme.-anor 
Mlsdemeenor 
MIsdemeanor 
InfractIon, no Jal I penalty 
non-crImInal proceedIng 

MIsdemeanor 
Infrectlon, no JaIl penalty, 

non-crImInal proceedIng 
MIsdemeanor 
MIsdemeanor 
InfractIon, no JaIl penalty, 
non-crlmlnel proceeding 

MIsdemeanor 

Infrl!lctlon, no Ja II penalty 
Intractlon, no Ja I I penCllty 
MIsdemeanor 
InfractIon, no JaIl penalty 
InfractIon, no ja I I penalty 
I nOfractlon, no Jail penalty, 
non-crImInal proceedIng 

MIsdemeanor 
InfractIon, no JaIl penalty, 
non-crImInal proc~edlng 

MIsdemeanor 
MIsdemeanor, ~o JaIl penalty 
M I sde-rneanor 
InfractIon, no JaIl penalty 
InfractIon, no JaIl penalty 

Misdemeanor (InfractIon In 
CIty of Seattle only), no 
JaIl pena Hoy 

MIsdemeanor 
Mlsdemellnor 
Misdemeanor 

Method ot AdJudlc~tlon 

Tradltlonl!ll JudIcIal 
TradItIonal JudIcIal 
TradItional Judicial 
TradItIonal jUdicial 
TradltlonClI JudIcIal 

TradItIonal JudIcIal 
TradItIonal JudIcIal 

TradItIonal JUdicIal 
Traditional Judicial 
SInce 1970, an admInistrative 

adjudication system h~s operated 
under the DepClrtment of Motor 
VehIcles servIng New York CIty, 
Rochester, Buffalo and Suffolk 
County. Further expansIon may 
occur In 1979. 

Traditional Judicial; the state 
legislature has authorized a 
feasIbility study ot admInIstrative 
adJudication. 

Modified Judicial 
Traditional JudIcial 
Traditional Judicial 
Traditional judicIal 
TradItIonal JudIcIal 
Since 1975, a state~lde system 01 

administratIve adjudIcation ha$ 
operated under the Department 
of TransportatIon. 

Tradltlonlll JudIcial 
TradItIonal JudIcial 

TradItIonal JudIcia! 
TradItIonal judIcIal 
Tradltl~nal JudIcIal 
TraditIonal JudIcIal 
Iradltlonal JudIcial; Fairfax 
County Is consIderIng a modlfi~G 
judIcIal system. 

ModIfIed JudIcial In some courts 
In King County (Seattle), 

Traditional jUdIcIal 
TraditIonal JUdicIal 
TraditIonal judIcial 

-"InfractIon" Is used os a generIc term to Indlcote offenses gIven less-than-mlsdemeanor status. In 
most states, InfractIons exclude reckless drivIng, drIvIng whl Ie under the Influence and homicIde 
by vehIcle. The term generally InclUdes such lesser offenses as vIolatIons of the basIc speed rule. 
stoppIng, standIng or porklng where prohIbIted, stop sIgn vIolatIons etc. For 0 comparatIve analysIs 
of selected of tenses across al I states, see referflnce #15. 

29. 



APPENDIX E 

DETAXLED EXAMINATION OF 
TRAFFIC LAWS OF SELECTED STATES 

30. 



Traffic Infraction: 
An infraction is a misdemeanor including all violations of Alabama's 

traffic laws. No distinction is made for those resulting in accidents. 

Waiver: 
Drivers charged with a misdemeanor traffic infraction must appear in 

court. For traffic offenses "causing or contributing to an accident resulting 
in injury or death to any person," or offenses involving driving under the 
influence, or a felony, the driver must appear before a magistrate at arrest. 
(Alabama Code §32-l-4) Other offenses require appearance at a later date 
specified by the summons. A failure to appear results in a misdemeanor 
conviction regardless of the disposition of the original charge. 

AdjUdication: 
Traditional judicial. 

Evidence: 
The rules of evidence render evidence of a conviction of a misdemeanor 

punishable by less than one year inadmissible in subsequent civil litigation. 
A plea of guilty, however, may be admissible as an admission against interest. 

Connecticut: 

Traffic Infraction: 
An infraction is a non-criminal offense. No distinction is made for those 

offenses resulting in accidents. 

Waiver: 
A driver charged with an infraction is issued an infraction ticket. The 

driver may plead guilty by mail and send his ticket in with a payment of the 
fine. A driver charged with a more serious offense is issued a summons ticket 
and must appear in court on the scheduled date. The issuance of a summons or 
infraction ticket depends on variables such as the driver's record and the 
offense; it does not depend on whether an accident was involved. 

Adjudication: 
Traditional judicial. 

Evidence: 
A plea of guilty is admissible as an admission against interest. 

Delaware: 

Traffi~ Infraction: 
Violations of Delaware's ~raffic laws are considered misdemeanors. No 

distinction is made for offenses resulting in accidents. 

Waiver: 
Delaware's Code - 21 Del. Code §709 - specifically sets forth the types of 

violations for which court appearance can be waived and fines prepaid. No 
distinction is made for violations involving accidents. 

Adjudication: 

Traditional judicial. 
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Evidence: 
Waivers are considered admissions of guilt and may be admissible in civil 

litigation as an admission against interest. 

Florida: 

1. Traffic Infraction: 
A violation of Florida's traffic laws is a civil infraction. More serious 

offenses such as driving under the influence are misdemeanors. 

2. Waiver: 
A driver charged with an infraction may waive court appearance unless the 

infraction involved an accident resulting in death or serious bodily injury: 

§318.14. Noncriminal traffic infractions; exception; procedures 
(1) Except as provided in SSe 318.17(3)(b), and 322.03(5)(b), any 
person cited for a violation of chapter 316, s. 320.0605(1), s. 
320.07(3)(a)1, s. 322.03(1), s. 322.15(1), s. 322.19, or s. 240.265 
shall be deemed to be charged with a noncriminal infraction and shall 
be cited for such an infraction and cited to appear before an 
official. 
(2) Any person cited for an infraction under this section shall sign 
and accept a citation indicating a promise to appear. The officer 
may indicate on the traffic citation the time and location of the 
scheduled hearing and shall indicate the applicable civil penalty 
established in §318.18. 

* * * * 
(4) Any person charged with a noncriminal infraction under this 
section who does not elect to appear shall pay the civil penalty and 
delinquent fee, if applicable, either by mail or in person, within 30 
days of the date of receiving the citation, unless the citation is 
for violation of §316.646, in which case payment may be made, either 
by mail or in person, within 20 days of the date of receiving the 
citation. If the person cited follows the above procsdure, he shall 
be deemed to have admitted the infraction and to have waived his 
right to a hearing on the issue of commission of the infraction. 
Such admission shall not be used as evidence in any other proceedings. 

§318.l9. Infractions requiring a mandatory hearing 
Any person cited for the infractions listed in this section shall not 
have the provisions of §3l8.l4(2) and (4) available to him but must 
appear before the designated official at the time and location of the 
scheduled hearing: 

(1) Any infraction which results in an accident that causes the death 
of another; or 
(2) Any infraction which results in an accident that causes "serious 
bodily injury" of another as defined in §316.1933(1). 

3. Adjudication: 
Traditional judicial. A modified judicial system is under consideration. 

4. Evidence: 
A waiver is inadmissible in "any other proceeding." See §318.l4(4). 
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Maine: 

Traffic Infraction: 
An infraction is a civil offense including all violations of Maine's 

traffic laws. No distinction is made for those resulting in accidents. 

Waiver: 
Drivers charged with an infraction may waive court appearance except in 

some circumstances (e.g. repeat offenders, driving under the influence). No 
distinction is made for drivers involved in accidents. Drivers are permitted 
to prepay fines according to a standard fine schedule. 

Adjudication: 
In 1987, the Maine legislature amended its motor vehicles code, effective 

in 1990. The amendment authorizes the Secretary of State (via the Division of 
Motor Vehicles) to accept waivers and collect fines in traffic infraction 
cases where the defendant wishes to admit to the charge, waive trial and pay 
the fine. Prior to 1990 that authority is restricted to the District Court 
pursuant to 4 MRSA §164. The amendment establishes a simplified waiver system 
for traffic infractions by allowing payment of t~affic fines directly to the 
Secretary of State. The new method will streamline the collection of traffic 
fines and will reduce administrative costs now incurred by the state in 
processing of waivers and collecting fines. 

Note: Maine's Committee to Study the Processing of Traffic Fines proposed 
the use of administrative adjudication for traffic infraction waivers. In its 
1986 Final Report it listed the advantages of the proposed change: 

o 

o 

o 

o 

o 

Evidence: 

Centralize in a straightforward way the administration of the largest 
volume of court cited violations. 
Reduce the workload for court clerk administration. 
Enable citizens to deal with a single licensing agency rather than 
two separate departments. 
Reduce opportunity for confusion as to which official or which one of 
the thirty-three courts is responsible. 
Improve record control and insure more rapid administration: 
emphasize highway safety. 

Maine does not expressly preclude or permit the use of traffic infraction 
waivers in civil litigation. 

Michigan: 

Traffic Infraction: 
An infraction is a civil offense including all violations of Michigan's 

traffic laws. No distinction is made for those resulting in accidents. 

Waiver: 
Drivers charged with an infraction may waive court appearance except in 

some circumstances (e.g. repeat offenders, driving under the influence). No 
distinction is made for drivers involved in accidents. 

Adjudication: 
Traditional juaical. Modified judicial system in some cities. 
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Evidence: 
Michigan expressly bars use of traffic infraction admissions from use in 

civil litigation. The language states: 

Evidence of the conviction or civil infraction determination 
of a person for a violation of this chapter or of a local 
ordinance pertaining to use of motor vehicles shall not be 
admissible in a court in a civil action. (MI. COMPo LAWS ANN. 
§257.731). 

The Supreme Court of Michigan decided in Kirby vs. Larson 256 N.W. 2d. 400 
(1977) that contrary to Michigan's statute, evidence of a traffic infraction 
conviction is admissible to impeach the creditibility of a witness. The 
legislature had failed to express, "a clear legislative policy reflecting 
considerations other than judicial dispatch of litigation." Because the 
Court's rule making power is constitutionally supreme in matters of practice 
and procedure, the courts Rule 607 governing admissibility of traffic tickets 
superseded the statute. 

New Hampshire: 

Traffic Infraction: 
An infraction is a non-criminal offense. No distinction is made for 

infractions involving accidents. 

Waiver: 
Drivers charged with an infraction may waive court appearance and enter a 

plea of guilty or nolo contendere by mail. Certain offenses are ex~luded from 
the waiver option (e.g. reckless driving, driving under influence). 

Adjudication: 
Traditional judicial. 

Evidence: 
A plea of guilty may be admissible in civil litigation as an admission 

against interest. A nolo contendere plea is inadmissible. 

New York: 

Traffic Infraction: 
An infraction is a civil offense. It includes all violations of New 

York's traffic laws and no distinction is made for those resulting in 
accidents. 

Waiver: 
Drivers charged with an infraction are permitted to waive court appearance 

except in some circumstances. No distinctions are made for violations 
resulting in accidents. 

~djudications: 

Traffic violations are adjudicated administratively through the state 
traffic violations bureaus. 

Evidence: 
A waiver is a plea of guilty and is admissible as an admission against 

interest. 
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North Carolina: 

Traffic Infraction: 
A violation of North Carolina's traffic laws is a civil infraction. 

serious offenses such as driving under the influence are misdemeanors. 
distinction is made for offenses resulting in accidents. 

Waiver: 

More 
No 

Court avpearance may be waived for all infractions and some misdemeanors. 
No distinction is made for offenses resulting in accidents. 

Adjudication: 
Traditional judicial. 

Evidence: 
A plea of guilty by waiver may be admissible in civil litigation as an 

admission against interest. 

Rhode Island: 

Traffic Infraction: 
An infraction is a misdemeanor. However, the adjudications of traffic 

offenses are performed administratively by the Division of Administrative 
Adjudication and are civil in nature. An infraction includes all violations 
of Rhode Island's laws and no distinction is made for violations involving 
accidents. 

Waiver: 
A driver charged with a violation may submit an admission of the charge 

with a payment of the fine within 30 days of the violation. Some offenses are 
excluded from the waiver option (e.g. repeat offenders, driving under the 
influence). No exceptions are made for violations involving accidents. (R. 
ISLAND GEN. LAWS §31-43-1). 

Adjudication: 
Statewide administrative adjudication. 

Evidence: 
The General Laws of Rhode Island do not expressly bar or allow use of 

traffic violation determinations in civil litigation. 

The Supreme Court of Rhode Island ruled in Cannon vs. New England 
Telephone and Telegraph Co., 471 A.2d 211 (R.I. 1984); that evidence of the 
Division of Administrative Adjudication's dismissal of a traffic violation was 
inadmissible in the related civil suit. The court reasoned that because the 
burden of proof before the administrative division (clear and convincing 
evidence) was higher than that in the civil case (preponderance of the 
evidence), the dismissal of the charge could have meant that the state failed 
to satisfy the rigorous burden rather than that the specific act did not 
occur. Id. at 214. 

South Carolina: 

Traffic Infraction: 
Violations of South Carolina's traffic laws are considered misdemeanors. 

No distinction is made for offenses resulting in accidents. 
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Waiver: 
Traffic violation fines are prepayable. The charged driver can waive 

court appearance except in certain cases (e.g. driving under the influence). 
No distinction is made for violations resulting in accidents. 

Adjudication: 
Traditional judicial. 

Evidence: 
A waiver is considered a guilty plea and may be admissible in civil 

litigation as an admission against interest. 

Tennessee: 

Traffic Infraction: 
An infraction is a misdemeanor. It includes all violations of Tennessee's 

traffic laws and no distinction is made for those resulting in accidents. 

Waiver: 
When a driver is issued a traffic citation he has the option of prepaying 

his fine and court costs before the scheduled court appearance date, excapt in 
special circumstances (e.g. repeat offenders and driving under the 
influence). It remains in the court's discretion whether to accept the 
prepayment or compel appearance. (TENN. CODE ANN. §55-10-207). No distinction 
is made for violations involving accidents. 

Adjudication: 
Traditional judical. 

Evidence: 
Tennessee expressly bars traffic violation determinations from use as 

evidence in civil litigation. The language states: 

Vermont: 

Neither the reports required by this chapter, the action 
taken by the Commissioner pursuant to this chapter, the 
findings of the Commissioner upon which such action is 
based, nor the security filed as provided in this chapter 
shall be referred to in any way, nor constitute any evidence 
of the negligence or case of either party at the trial 
of an action at law to recover damages. (TENN. CODE ANN. 
§55-12-128). 

Traffic Infraction: 
An infraction is a non-criminal offense. No distinction is made for 

infractions resulting in accidents. 

Waiver: 
Drivers charged with an infraction may waive court appearance if the fine 

for the offense is less than $100. No distinction is made for offenses 
involving accidents. 

Adjudication: 
Traditional judicial. 

Evidence: 
A waiver is considered a plea of guilty and is admissible in civil 

litigation as an admission against interest. 
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C')sts: 

1986: 

1985: 

1984: 

1983: 

1982: 

1981: 

ACCIDENTS INVOLVING PROPERTY D~~GE ONLY 

Data collected by the Department of ~.fotor Vehicles 

$137.5 million total 
zor 85,983 property damage crashes 
average: $1,600 per crash 

$97.8 million total 
for 81,533 property damage crashes 
average: $1,199.51 per crash 

$89.4 million total 
for 75,161 property damage crashes 
average: $1,189.45 per crash 

$79.9 million total 
for 69,511 property damage crashes 
average: $1,150 per, crash 

$77.6 million total 
for 71,212 property damage crashes 
average: SI,090 per crash 

$77.8 million total 
for 76,289 property damage crashes 
average: $1,020 per crash 

Violations: 

1985: 72,922 or 89'\. of property damage crashes involved violations 

1984: 67,539 or 90'\. of property damage crashes invol-red violations 

1983: 62,680 or 90'\. of property damage crashes involved violations 

1982: 53,735 or 89.5~ of property damage crashes involved violations 

1981: 58,853 or 90~ of property damage crashes involved violations. 
, I 
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institutions in revising or developing sexual assualt prevention and treatment programs, and 
a description of the work the task force feels still needs to be accomplished. 
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Executive Summary 

FIRST REPORT ON SEXUAL ASSAULT AND RAPE 
ON VIRGINIA'S CAMPUSES 

In response to SJR 194, the Council of Higher Education 
submits to the Governor and General Assembly the appended document. 
It consists of four parts: the results of a survey administered to 
over 5,000 students, a description of programs and services on 
virginia's campuses, guidance to institutions in :cevising or 
developing sexual-assault prevention and treatment programs, and a 
de~cription of the work yet to be done. 

In brief, the conclusions of the report are as follows: 

I. The Student Survey 

o The great majority of men and women students in Virginia 
exhibi t attitudes and behaviors that bode well for responsible 
relationships. But there remains a need for educational programs 
designed to deal with sexual violence. 

o Women in the sample reported that 15 percent of them had 
given in to unwanted sexual activity because of emotional pressure, 
severl percent had experienced sexual assault, five percent had been 
the victims of attempted rape, and two pe~cent had experienced a 
rape. Most of their as saulters were men whom they knew. Alcohol 
was a factor in most of these incidents. 

o Very few of these women reported their experiences to 
anyone in authority. 

o Women and men have different perceptions about the 
frequency of the various forms of sexual assault, suggesting 
important differences in perception and definition that should be 
addressed in educational programs and further studies. 

II. Programs and Services 

o statistics kept by law-enforcement officials and counseling 
centers do not accurately reflect the numbers of sexual assaults 
and rapes on campus. Students need to be encouraged and informed 
how to report such incidents, and on- and off-campus agencies need 
to cooperate in recording and reporting incidence data. 

o specific policies and procedures dealing with sexual assault 
and rape are not as pervasive on Virginia's campuses as they should 
be. Most campuses are addressing this problem through the creation 
of sexual-assault task forces. 
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o The most c-mmon educational programs are those offered at 
new-student orientation and resident-assistant training. various 
groups on campus and among campuses need to be better aware of each 
other's educational acti vi ties. The effectiveness of programs 
should be monitored. 

o The professionals who deal with sexual assault victims, 
while well credentialed, are often not specifically trained in 
sexual-assault counseling. The general strain on professional 
psychological counseling staff is acute, with only 249 full-time 
counselors to serve 350,000 students. This situation can only be 
aggravated by the current fiscal situation of colleges -and 
universities. 

o Consequently, many campuses look to the local communities 
for help in providing services. Such cooperation is essential, but 
care is needed to avoid putting undue strain on community resourc
es. 

o Security on campus consists primarily of safety lighting, 
security offices, and, on residential campuses, controlled access 
to dormitories. other services like night security, escort 
services, emergency telephones and hotlines are currently 
available ~lt some institutions. 

III. Program Guidance 

Campuses are offered the following recommendations for 
improving their programs and services: 

o Recommendations about policies and procedures 

By September 1992, all colleges and universities should have 
completed their review of existing policies on sexual assault and 
rape. If necessary, a separate policy should be adopted and widely 
distributed. All students, faculty, and staff should receive a 
copy of the policy each academic year. 

By September 1992, each campus should designate a single 
office or individual employee as the "sexual assault coordinator" 
for the campus. This individual should draw upon campus and 
community resources for program delivery and services. 

o Recbmmendations about physical security 

By September 1992, all campuses should incorporate crime 
prevention through environment design into the campus master plan 
and architectural design of new facilities and planned renovations. 
Campuses should incorporate such concepts into facilities currently 
being planned. 

'Each campus should examine services currently being provided 
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by other campuses and those already implemented to determine if new 
or changed services could be provided in a cost-effective manner. 

All residential facilities should provide necessary entry, 
secur i ty systems I internal and external lighting, and routine 
security coverage to establilsh a safe environment for students and 
their guests. Institutions should have maximum flexibility in 
determining how to pay for such systems. 

o Recommendation about information 

By fall 1993 each campus should provide information to each 
student annually on campus policies, procedures, and services 
available on and off the campus. Informational posters and other 
materials should be used immediately to maintain awareness of the 
potential risk of sexual assault. 

o Recommendation about reportj.ng 

Each campus should implement appropriate data collection 
procedures and systems for incidents of sexual assault and rape on 
campus, in conjunction with the annual crime and student right-to
know reporting requirements. Provisions should be made to protect 
confidentiality of accused and accusers. 

o Recommendation about judicial systems 

By September 1992, each campus should have examined its 
judicial system to be sure that it addresses sexual assault and 
rape in the ways suggested in this section. 

o Recommendation about educational programs 

By fall 1993, each campus should develop a plan for campus 
educational programs related to sexual assault that reflects the 
institutional mission and includes specific goals and measurable 
objectives for each major component of the program. The pla.n 
should include an evaluation component. 

o Recommendations about treatment and support 

All colleges should have plans for providing treatment ana 
support services to victims of sexual assaul t or rape who are 
students, employees of the institution, or guests on campus. 
Institutions should decide if these services should be providea by 
institutional staff, volunteers, community-based organizations Qr 
groups, or through a combination of providers. 

IV. Next Steps 

In the remainder of the study year, the task force working 
with the Council staff proposes to 
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o Further refine the student survey information by conducting 
a series of focus groups on campuses, and 

o Hold a conference in the spring to present the results of 
the student and program surveys and to discuss elements of good 
programming. 

If funded to do so, the Council will 

o continue the study in 1992-93 by working with campuses as 
they develop their programs. 

o Work with the Department of Education in an effort to 
ensure that the problem of sexual violence is addressed throughout 
the curriculum. 

o Coordinate training and information-sharing among institu
tions to use institutional resources most effectively. 

o Report to 
further analysis 
institutions, and 
programs. 

the Gov~rnor and 1993 General Assembly on the 
of the student survey, coordination among 
what campuses are doing to strengthen their 
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introduction 

FIRST REPORT TO THE GOVERNOR AND GENERAL ASSEMBLY ON 
SEXUAL ASSAULT AND RAPE ON VIRGINIA'S CAMPUSES 

Although I do not. • . believe that the human condition 
will ever advance to such a state of perfection as that 
there shall no longer be pain or vice in the world, yet 
I believe it susceptible of much improvement. . • and 
that the diffusion of knowledge among the people is to be 
the instrument by which it is to be effected. 

Thomas Jefferson 

Senate Joint Resolution 194, passed by the 1991 General 
Assembly, charged the State council of Higher Education to study 
sexual assault and rape on the campuses of Virginia. Specifically, 
it asked the council to examine 

( i) ways in which to encourage the reporting of rape and 
sexual assault by student victims, (ii) methods of 
providing education on rape awareness to both female and 
male students, (iii) measures to better provide security 
against rape on campuses, and (iv) other issues which the 
joint subcommittee considers are related to the issue of 
rape on Virginia's campuses. 

The legislature's concern echoed similar interest on the 
federal level, ·lS evidenced in the Student Right-To-Know and Campu.s 
Security Act, which requires cel.leges and universities whose 
students receive federal student aid to make available ce:r;tain 
crime statistics and campus security policies, as well as permit
ting them to disclose information regarding the outcom~ of 
disciplinary hearings to the viGtims of violent crimes. Institu
tions are required to begin compiling their statistics as of 
September 1, 1991, for initial reporting in 1992. 

Although nothing in the federal legislation prescribes the 
content of the required campus security policies, it does not 
prevent states from describing the characteristics of exemplary 
programs that campuses could adopt or adapt to their own purposes. 
Thus the federal regulations are compatibJ.e wi th the General 
Assembly's charge to the Council to examine state-wide ap~roaches 
to the reporting on, education about, and protection against sexual 
assault and rape on campus. 
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within Virginia, political leaders seem very much in agreement 
about the saliency of this issue. One of the first requests 
Governor Wilder made of higher education institutions after taking 
office was that they develop plaus to improve civility on campus. 
Those reports, submitted in November 1990, addressed, among other 
things, increasing the physical safety of students. The Governor 
has continued to reiterate that as "high-risk" communities, 
colleges and uni versi ties have a particular responsibili ty to 
protect students from threats to their physical and emotional well
being. In fact, as the study below suggests, Virginia's campuses 
are just about as safe as campuses everywhere -- that is, women 
students in Virginia and in the nation are not living in a 
protected environment, but instead in one that contains many of the 
social problems that exist outside the campus boundaries. 

As part of his commitment to trying to make campuses better 
and safer places in which to live and learn, the Governor estab
lished a task force to address issues of substance abuse and sexual 
assault on campus. The Governor's task force and the one estab
lished by the Council to address the legislature!;'\ charge have 
proceeded in full cooperation, with as little duplication of effort 
as possible. 

Of all the crimes covered by the federal legislation, rape is 
perhaps the most difficult for campuses to deal with. First, there 
is strong suspicion that it is seriously underreported. One study 
by Mary P. Koss, for instance, reports that of the college women 
surveyed, 15% had, since the age of 14, been raped "according to 
strict legal standards" for the crime (Smith, 120). Yet in 
Virginia, with almost 160,000 women students, only 15 rapes were 
reported to the Department of Criminal Justice Services in 1990 and 
229 rapes or sexual assaults to campus counseling centers in 1990-
91. 

Second, while aggravated assault is a crime that most people 
have no trouble identifying, rape is one where often it is clear 
neither to the perpetrator nor to the victim that a crime has been 
committed, even in the face of considerable physical and mental 
harm. Thus, education programs are critical and must begin with 
the development of an awareness that non-consensual sexual inter
course is a form of assault. And issues such as male/female 
communication and substance abuse must be a part of any education 
program that will be effective. 

Finally, protection against a crime which is not only 
perpetrated by strangers but often by Iffriends" poses certain 
special challenges when institutions try to develop physical safety 
programs. Good lighting on campus may help prevent stranger rape 
but will do nothing to prevent da,te rape. 

The Department of Criminal Justice Services awarded the 
Council a grant to do the legislatively mandated study as thorough-
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ly as possible. with the help of the resources provided by this 
federal grant, the Council 

1) Established a state-wide task force comprised of educators and 
scholars, social-service personnel, college student-affairs 
administrators, students, lawyers, crime-prevention specialists, 
substance-abuse specialists, and police officers (see Appendix 1 
for a Jist of members). 

2) Surveyed over 5,000 students in the Virginia system of higher 
education to determine their attitudes to\va:t'ds sexual behavior; 
their experiences with sexual assault and rape while college 
students in Virginia; and their opinions about campus services 
designed to educate about, prevent, and deal with the survivors of 
sexual assault. This survey provided information about the extent 
of the problem on Virginia's campuses; it and the student-attitude 
information will be useful in designing rape-prevention programs. 

3) Surveyed public and private institutions of higher education to 
determine what kinds of sexual-assault education, prevention, and 
treatment services are now available on virginia's campuses. 

4) Studied the results of the two surveys and relevant literature 
in order to develop a description of the characteristics of good 
sexual assault and rape policies and procedures, as well as 
security, information; reporting, judicial, education, and 
treatment programs. 

In completing this study, the task force had the full 
cooperation of all the public institutions of higher education and 
t\any of the private ones, who completed surveys and compiled 
mailing lists for the student survey. The Council wishes to thank 
the staffs of those institutions for all the work that they have 
done. 

Thomas Jefferson, with his customary realism, was probably 
right to acknowledge the persistence of pain and vice in the world. 
But we can only hope that he was also right that these can be 
diminished by what colleges and universities do best, the "diffu
sion of knowledge." Sexual violence is so explosive because it 
involves issues very close to the nerves: power, violence, sex, 
and communication. But if it is possible anywhere to dismantle 
that bomb, colleges and universities ought to be able to do so, 
given all the intellectual and educative tools at their command. 

The results of the two surveys and guidance to the institu
tions in establishing comprehensive sexual assault programs are 
given below. 
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PART I: THE STUDENT SURVEY 

PURPOSE AND SCOPE 

The purpose of the student survey was threefold: to learn 
about 1) student attitudes and beliefs concerning sexual behavior 
and sexual assault; 2) student perceptions concerning current 
campus sexual-assault programs and services, as well as those that 
are needed; and 3) incidents of and student reactions to sexual 
violence at Virginia's colleges and universities. 

There were four different versions of the student survey 
questionnaire. One was addressed to a random sample of first-year 
women students at all the public and a sample of private Virginia 
institutions; a second, only slightly different, to other under
graduate and graduate and professional-school women; a third to 
first-year men; and a final survey to other undergraduate and 
graduate and professional-school men. 1 The women's surveys sought 
to determine 1) how many women had experienced sexual violence 
during their entire time as students in Virginia's colleges and 2) 
how many such incidents could be estimated to have occurred during 
one 12-month period, from August 1, 1990 through July 31v 1991. 

First, women students were asked if they had had experiences 
described in such a way as to conform to Virginia legal definitions 
of sexual assault, attempted rape, or rape, as well as experiences 
of sexual coercion, while attending college in Virginia. Then, 
women who were enrolled during the period from August 1990 to July 
1991 were asked how many times they had experienced sexual coercion 
or assault during that time. First-year women were asked how many 
incidents they had experienced during the first six to eight weeks 
of the fall 1991 semester, prior to receiving the questionnaires. 
And men students were asked parallel questions about how many times 
they had perpetrated coercion, assault, attempted rape, or rape. 

It is important to note that this survey, unlike others, did 
not seek sexual-assault data about the student's experience over a 
lifetime. Rather, because the Council of Higher Education was 
charged with developing policy related to sexual experiences on 
campus, the survey was designed to estimate the incidence of sexual 
assaults committed against women students in virginia colleges and 
universities by asking them to report on experiences during one 
specific l'2-month period (August 1, 1990 - July 31, 1991). No 
other survey of which the task force is aware has attempted to 
measure the incidence of sexual assaul t with such stringent 
restrictions on student status and time. But this period reflects 
the time when the institutions had responsibility for the students 
and their behavior. 

Of those other studies, the one by Mary Koss and colleagues 
(KosS, Gidycz, & Wisniewski, 1987) is perhaps the best known. Koss 
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and her associates asked ten sexual-victimization questions to a 
nationwide sample of 3,187 women college students at 32 colleges 
and universities selected to represent the higher-education 
community in the united states. Fifteen percent of women respon
dents indicated that they had had experiences corresponding to 
legal definitions of rape and an additional 12 percent correspond
ing to attempted rape since the age of 14 (hence with much looser 
testrictions than the Council survey on both student status and 
time). Koss estimates that in any 12-month period, roughly 5% of 
college women will experience one or more attempted or completed 
rapes, defined according to the strict uniform Crime Reports 
definition. 

Several other studies have been done of students on one or 
several campuses. The slight differences in the figures generated 
by the different studies can be attributed to differences in 
question wording, populations surveyed, survey timing, and sampling 
techniques. But all reinforce the findings of the Council survey 
(discussed below) that, considering the number of people represent
ed by these percentages, sexual assault and rape by acquaintances 
are a significant problem on campuses in Virginia, to about the 
same degree as they are elsewhere in the country. 

Moreover, students come to college with experiences of and 
attitudes about sexual violence. One college reported that of the 
13.7 percent of women who ans"rered "Yes" to the question "Have you 
ever been physically forced by a dating partner to have sexual 
intercourse," one-third said the most recent incident had occurred 
in college, one-third in high school and one-third in junior high. 
These data suggest that education about sexual violence should not 
begin during the college years but instead much earlier. They also 
suggest that colleges may have to provide support not only to those 
who have these experiences while in college but to those who are 
struggling to come to terms with their pain and confusion about 
earlier experiences. 

In addition to seeking incidence data and information about 
specific experiences, the task force wanted to know how students 
view campus educational programs and student services concerning 
sexual assault. The survey listed possible campus resources and 
asked the respondent if they were available on campus, if they were 
important to have, if the stll.dent had used the resources, and if 
they had been helpful. Thi~ information has been compared with 
similar information requested in the institutional survey and used 
in developing guidance to the institutions about services they 
should provide. 

The other major area the survey addressed concerned student 
att,itudes and beliefs about sexual assault. Students were asked to 
strongly agree, agree, disagree, or strongly disagree with several 
statements about sexual behavior, from "These days there is too 
much peer pressure on college students to have sex" to "A woman who 
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goes to a man's dorm room or apartment on their first date implies 
that she's willing to have sex" to "Many men secretly want to rape 
a woman. II The data gathered from these questions inform the 
guidance given to the institutions in the third part of this report 
and will shape the questions pursued when the task force meets with 
student focus groups in the winter. 

FINDINGS 

Attitudes 

Survey respondents were asked to indicate their level of 
agreement with a list of 25 statements about rape and sexual 
assault, by assigning each statement a score of from 1 (strongly 
agree) to 4 (strongly disagree). Most statements evoked strong 
consensus responses among the students -- a large majority either 
agreed or disagreed (see Table 1). Reassuringly, for example, about 
95 percent of both men and women agreed that "For most women, rape 
is a very upsetting experience" and "A man I s being drunk is no 
excuse for raping a woman." Similar consensus was found on 
questions like "Women should expect to pay a man back with sex if 
he spends a lot of money on a date," or "If a woman knows she is 
going to be raped, she might as well relax and enjoy it," with 
which only one or two percent of both the men and women agreed. 

other statements did not evoke consensus. Indeed, differences 
between the responses of women and men were statisti~ally signifi
cant on all but five of the statements. For seven key statements, 
divergence of opinion was very substantial., For instance, more 
women feel pressure to have sex than men: while a majority of 
respondents agreed that "these days there is too much peer pressure 
on college students to have sex," nearly two-thirds of women 
agreed, compared to slightly fewer than half of the men. Interest
ingly, men were more apt than women to assign men responsibility 
for preventing rape: nearly half the men agreed with the statement, 
"The responsibility for preventing rape lies with men," while only 
39 percent of women agreed. 

Two other statements also evoked widely discrepant reactions 
among men and women: 

"Many' women cause their own rape by the way they act and the 
clothes they wear around men " (with which 15 percent of 
women and 35 percent of men agreed), and 

"Women often use the charge of rape vindictively" (15 percent 
of women, 32 percent of men agreed). 

Overall an unsettling 22 percent and 24 percent of all respondents 
agreed with these two statements. ,The differences between men's 
and 'Women's agreement with the following statements was less 
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dramatic but quite substantial: 

"In order to protect men, judicial procedures should make it 
very difficult for a woman to prove she was raped" (four 
percent of women agreed, and 15 percent of men); 

"If a man doesn't have sex with a woman when she wants to, 
his masculinity may be questioned" (13 percent of women, 30 
percent of men); and 

itA woman will pretend she does not want sex because she 
doesn't want to seem loose, but she hopes men will in
sist" (12 percent of women, 20 percent of men). 

These divergent responses of men and women to these statements 
underscore the need for on-going education of students about some 
beliefs that may promote sexual violence, particularly attitudes 
about implied consent, masculinity, and male and female sexuality. 
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TABLE 1 

ATTITUDES TOWARD SEXUAL ASSAULT 
(Awrage Score and Perco!ntago! Who Agn:o!) 

Average All Women Men 
Score I Students 

For most women, rape is a very upsetting experience 1.23 96% 95% 96% 

A man's being drunk is no excuse for raping a woman 1.35 95% 95% 94% 

Men who rape women are probably emotionally sick 2.02 72% 73% 72% 

These days there is too much~er Pl'essure on college students to have sex .. 2.32 58% 66% 48% 

The responsibility for prev':nting rape lies with men" 2.62 43% 39% 47% 

~any men secretly went to rape a woman" 2.98 23% 22% 26% 

Women often use the chnrge of rape vindictively • 3.00 22% 15% 32% 

Many women cause their own rape by the way they act and th" clothes they wear around 3.12 24% 15% 35% 
men" 

If a woman drinks to the point of helplessness and has EO!X. it isn't rape" 3.21 22% 17% 28% 

A woman will pretend she does not want sex because she doesn't want to seem loose, but 3.22 16% 12% 20% 
she hopes men will insist " 

If a man doesn't have sex with a woman who wants to, his masculinity may be 3.23 20% 13% 30% 
questioned • 

A woman who initiates a sexual o!ncounter will pro~ably hav.: sex with anj'body,"- 3.31 10% 9% 13% 

A woman going to a man's donn room or apartment on the first date implies she's willing to 3.35 10% 12% 9% 
have sex· 

Most men accused of rape are really innocent· 3.35 3% 2% 5% 

In order to protect men, judicial procedUres should make it very difficult for a woman to 3.42 9% 4% 15% 
prove she wes raped ... 

If a woman engages in necking and she lets it get out of hand, it's her fault if her partner 3.44 11% 8% 13% 
forces sex on her ... 

When a woman says she has been raped by a man she knows. it is probably because she 3.51 4% 2% 8% 
changed her mind afterwards ... 

When a woman says 'no' to sex. if a man goes ahead she usually changes her mind later nnd 3.54 5% 3% 8% 
enjoys it ... 

Women who get raped while hitchhiking get what they deserve 3.53 6% 6% 7% 

A man can't be gUilty of rape if he has previously had uncoerced So!X with her 3.55 6% 6% 6% 

Many women secretly want to be rapo!d'" 3.61 4% 3% 7% 

A raped Woman is at least partially responsible if she is raped" 3.68 5% 2% 8% 

A woman can't be raped if she doesn't want 10 be'" 3.71 3% 2% 4% 

Women should expect to pay a man baok with sex if he spends II lot of money on Q date'" 3.78 1% 0% 2% 

If a woman knows she is going to be raped. she might as well relax and o!njoy it'" 2% 2% 3% 
3.79 

'" Statistically significant difference between attitudel of women and men. Prohability of difference between men and women being due to 
sampling error is less than 5 in 100 (p < .05) 
I Average score is based on n range from I = Strongly Agree to 4 = Strongly Disagree. 

12 



Availability and importance of campus resources 

Survey respondents were asked a series of questions about 
various resources to educate students about sexual assault and to 
provide support to students who experience assault or rape. six 
resources were reported by approximately half or more of students 
to be available on their campuses -- campus security offices (by 74 
percent), college rules or guidelines (63 percent), emergency 
telephone numbers (60 percent), escort services (51 percent), and 
campus jUdicial processes (49 percent). A ·third or more reported 
that medJcal treatment (45 percent), speakers on sexual assault (41 
percent), hotlines (41 percent), and support groups (35 percent) 
were available on their campuses • Perceived available by less than 
a third of respondents were peer advocates (by 29 percent), campus 
rape-crisis counselors (28 percent), community rape-crisis centers 
(25 percent), and class presentations on sexual aggression (19 
percent). 

Educational programs at new student orientation and education
al programs in dorms were thought to be available by 49 and 32 
percent of students respectively, but of course these services 
would not be accessible to many students at certain types of 
campuses -- for instance where transfer students constituted a 
large percentage of the student body or where there were no 
residence halls. Yet to be done is an analysis which brings 
together, by institutional type, information about what students 
think is available and what institutional officers say is avail
able. 

Whether or not they were thought to exist, all listed 
resources were considered important by approximately two-thirds or 
more of respondents, regardless of gender. Dramatic discrepancies 
were found between the importance and perceived availability of 
campus support services such as support groups, peer advocates, 
campus rape-crisis counselors, and sexual-assault advocates. None 
of these services was believed to be available by more than 36 
percent of students, yet all of them were believed to be important 
by at least 63 percent. Similarly, educational programs in dorms 
and class presentations on sexual aggression were believed to be 
important by 71 percent and 65 percent of women and men students 
respecti vely, yet they were perceived to be available by 33 percent 
(educational programs in dorms) and only 19 percent (cl~ss 
presentations on sexual aggression). 

Both male and female students want campuses to have clear 
policies or guidelines about sexual assault and rape. There was a 
strong consensus about the importance of educational activities, 
both during orientation and later in dormitories and classes, as 
well as about the importance of security measures, such as campus 
security offices, escort services, and emergency telephone numbers. 
Men and women also wanted help to be accessible to students who 
experience assault and rape. 
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Use and helpfulness of campus resources 

Relatively small proportions of students had actually made use 
of campus resources, with women more likely to have used them than 
men (see Table 2). Most resources which had been used were rated 
as helpful by two-thirds or more of those who used them. An 
exception was the campus judiciary process, used by 28 individuals 
in the sample (fewer than one percent) and found helpful by 16 
individuals (57 percent of those who had used it). Most likely to 
have been used by students were educational programs at new-student 
orientation (by 14 percent of women, 11 percent of men), college 
rules or guidelines (by 10 percent of women and 7 percent of men), 
educational programs in dorms (by 10 percent of women, 6 percent of 
men), and escort services (by 10 percent of women, fewer than one 
percent of men). Small percentages of men and women were equally 
likely to have made use of emergency telephone numbers, the campus 
security office, and class presentations on sexual assault. 
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TABLE 2 

AVAILABILITY AND IMPORTANCE OF CAMPUS RESOURCES 

SEXUAL ASSAULT RESOURCES AVAILABLE IMPORTANT USED~. M) HELPFUL? 

Campu~ security office 74% 66% 5%. 4% 76% 

College rules or guidelines -t.; 71% 10%, 7% 75% 

Emergency telephone numbers 60% 75% 2%.2% 81% 

Escort services 51% 73% 10%. 1% 82% 

Educational programs et new-student orientation 49% 73% 14%.11% 68% 

Campus jUdiciary process 49% 67% 1%. 1% 57% 

Medicnl treatment 45% 76% 4%. 2% 75% 

Speakers on sexual assault 41% 70% 9%. 6% 77% 

Hotlines 41% 74% 1%. .. 80% 

Support groups 35% 75% 1%. 1% 65% 

Educational programs in dorms 32% 71% 10%. 5% 74% 

Peer advocates 29% 67% 2%. 1% 75% 

Campus rape crisis counselor 28% 77% .. .. 77% . 
Community rape crisis center 27% 76% 1%. 1% 67% 

Sexual assault advocates 25% 63% 1%. 1% 69% 

Class presentations on sexual aggression 19% 65% 4%. 3% 71% 

.. Less than one percent. 
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Family-life education 

Nearly three-fourths (70 percent) of all student respondents 
thought it was important to have family-life education classes in 
high school, with females somewhat more likely than males to rate 
these as important (73 percent of females, 66 percent of males). A 
higher proportion of graduate students than undergraduates believed 
family-life education to be important. A slightly larger propor
tion of respondents had actually had these classes -- 74 percent of 
all students, 65 percent of men compared wit:h 78 percent of women. 
The Lieutenant Governor's Task Force on Sexual Assault may 
recommend the evaluation of these programs, a recommendation with 
which this task force would agree. 

Perceived safety of campuses 

Ten percent of all student respondents (8 percent of men and 
11 percent of women) reported personal knowledge of a student who 
had been raped on campus during the previous year. Approximately a 
third (36 percent) of these students believed the raped student had 
reported this to someone on campus; 45 percent believed the rape 
had not been reported, and 19 percent did not know. Three percent 
of the men and five percent of the women (4 percent overall) 
reported personal knowledge of a male student who had raped a woman 
on campus during the previous year. 

On a scale of 1 to 10 (from not safe at all to very safe), 
Virginia students rated their campuses at an average of 6.1. Males 
rated campuses as safer than females -- 6.6 as opposed to 5.8. For 
both men and women, the perceived safety of campuses was associated 
with length of the college experience. Freshmen perceived campuses 
to be safer than did other undergraduates; graduate students were 
most concerned. Students at coeducational colleges and uni versi ties 
felt less safe than those at single-sex schools. Students also 
felt safer at two-year coll@ges (doctoral institutions were rated 
least safe), non-urban locations, and smaller colleges (schools 
with enrollments under 3,000 were considered safest.) 

Asked what one thing they would change to improve how their 
college or university deals with rape and sexual assault, students 
most frequently identified improved security (29 percent) and 
education (21 percent). The emphasis on security suggests that 
students do not realize that the greatest danger of sexual assault 
comes from acquaintances, not strangers. Seven percent suggested 
educating women about prevention. These three changes were most 
frequently mentioned by both male and female students, although 
women recommended all three slightly more highly. 
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Occurrence of sexual assault and raRe 

One-year numbers of sexual assaults and rapes 

The women's questionnaires were designed to elicit information 
that could be used to estimate the overall numbers of sexual 
assaults and rapes on campuses in two ways. A series of four 
scenarios was presented. The first involved a woman's giving in to 
sex because of emotional pressure brought to bear by the man; the 
second, corresponding to legal definitions of sexual assault, 
described a situa.tion in which the woman felt physically intimi
dated or threatened into sex play; the third, again keyed to 
Virginia Code, described an attempted or completed rape; and the 
last, a gang rape. 

To estimate the number of incidents of these. experiences 
occurring to virginia women students, upperclass and graduate and 
professional-school women were first asked about any experiences 
corresponding to the various scenarios that they had had during the 
12 months from August 1, 1990, through July 31, 1991. The Survey 
Research Laboratory extrapolated from the percentages of the 
respondents who reported them an estimate of the number of women in 
the study population who would have reported such incidents had 
they all been surveyed. 2 In surveys using a random sample of the 
population under investigation, in this case college students in 
Virginia, it is statistically responsible to generalize from the 
responses received to the general population. Some sampling error 
is always introduced by the procedure, however, the range of which 
is indicated in Table 3. 

That table shows that 15% of women respondents (234 individu .. · 
a1s) reported incidents of unwanted sexual activity as a result oe 
emotional pressure brought to bear on them during their college 
careers in Virginia. Using these reports and correcting for 
sampling error, the Research Laboratory estimates that last year's 
women college students in virginia would have had a conservative 
estimated total of about 18,461 such incidents. 

The experiences of upperc1ass women and graduate students were 
used to estimate last year's occurrences. Fifteen percent (117) of 
those women reported such an experience during their Virginia 
college career. Of these, 76 percent reported at least one such 
experience during the 12 months used to estimate annual incidence 
(August 1990 through July 1991). Half of those who reported an 
experience during the period reported one incident, 23 percent 
reported two incidents, and 13 percent reported three. The 
remaining 13 percent reported four or more. Again, extrapolating 
from the percentages of respondents who reported these incidents 
and the reported number of incidents per woman, last year's women 
students would have had about 8,148 experiences of sexual assault 
(7%), 1,467 attempted rapes (5%), and 1,395 completed rapes (2%). 
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These figures are very much in line with Mary Koss's estimate 
that in any given year, about five percent of college women in 
America experience one or more attempted or completed rapes. 
Moreover, the results correspond to those of a study of working 
women in Ohio, which found that 2.8% of these women reported having 
been raped during a 12-month period (Women and violence, pages 36-
38). In other words, sexual assault on Virginia's campuses is 
typical of the nation as a whole. 3 

since first-year women were not on campus 1990-91, the survey 
only picked up those incidents which had happened to them during 
the first six to eight weeks of the fall 1991 semester. Again, 
extrapolating from the percentages of first-year women respondents 
who reported such incidents, about 6,524 first-year women on 
Virginia campuses would have reported giving in to sex play or 
intercourse as a result of a man's emotional pressure during that 
time. About 1,729 first-year women would have felt physically 
intimidated into sex play, and about 1,314 would have considered 
themselves the targets of attempted rape. First-year women seem 
particularly at risk during the first few months of their college 
experience even though, ironically, they perceive the campus as 
being safer than do older students. 

Experienoes while a student on a virginia oampus 

The women's questionnaires also elicited descriptive informa
tion from students about the most recent experiences they had had 
while they were students in Virginia. Thus, the information cannot 
be generalized to all incidents reported by respondents. The 
descriptive information provides a snapshot of the recent 
experiences rather than a full picture of sexual violence as it has 
been experienced by Virginia's women students. 

Results of each of the scenarios follow. Overall, many more 
women students believe that they were sexually coerced or assaulted 
by male students than can be explained by the reports of male 
student respondents. This discrepancy suggests differences in 
perception or definition that will be pursued in the focus groups 
that are the next phase in this project. These differences must 
also form the basis of any educational program that hopes to deal 
successfully with these forms of violence. 
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TABLE 3 

OCCURRENCE OF SEXUAL ASSAULT AND RAPE 

Among Women Students in Virginia Colleges and Universities 

~-- ~----

% 0'<') WOMEN % (N) %(N) %(N) ESTIMATED ESTIMATED 
IN SAMPLE SAMPLED SAMPLED SAMPLED OCCURRENCES OCCURRENCES TO 
WHO HAVE .•• FRESHMEN UPPERCLASS· GRADUATE AMONG OTHER WOMEN 

WHO HAVE •.. WOMEN WHO STUDENTS FRESHMEN STUDENTS 
HAVE ••• WHO HAVE .•. FALL 1991 1990-1991 

••• given in to unwanted sex play or intercourse !S% (234) 14% (57) 15% tU7) 16% (60) 6,524 (± 1,697) 18.461 (± 3,154) 
because of man's emotional pressure 

••. given in to sex play because of physical threat 7% (98) 4% (16) 8% (60) 6% (22) 1,729 (± 931) 8.148 (± 2.143) 
or inability to resist 

'" had a man allempt to have sexual inten:ourse 5% (67) 3% (II) 5% (35) 6% (20) 1.314 (± 812) 1.467 (± 670) 
by intimidation or when she was unable to resist 

... had a man complete intercourse by using 2% (30) 1 % (4) 2% (18) 2% (8) number too small to 1.395 (± 720) 
intimidation or when she was unable to resist calculate sampling 

error 

..• had a group of men anempl to have sexual ... ( 3) ... ... ( 3) ... number too small to numbel"too small to 
inter.:oursi! with her against her will, when at calculate sampling cakulate sampling 
leas! one man completed intercourse error error 
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Emotionally coerced sex 

Emotionally coerced sex is not a crime. The line between 
coercion and force, however, is blurred. Coercion is also an 
experience which can be extremely upsetting to the individuals 
involved and to some degree impinges on individual autonomy in 
arguably unethical ways. Hence it is behavior that campuses may 
want to discourag~~ in students as they define inappropriate 
behaviors in their sexual assault policies. It may also be an 
appropriate subject for campus educational programs. Ii, as seems 
to be the case from the differing responses of men and women 
students to the sC2narios, some men and women differ in their 
perceptions of physical threat or intimidation, even more are 
likely to do so in their perceptions of emotional coercion. Frank 
discussion of these attitudes should be part of any educational 
program that addresses sexual violence. These perceptual differ
ences will also be one of the topics pursued in the focus groups 
that are the next phase of this study. 

Fifteen percent of women in the sample (a total of 234) 
reported having given in to unwanted sex play or intercourse as a 
result of a man's emotional pressure while they were students in 
Virginia colleges and universities. Fourteen percent of first-year 
women in the sample (57 individuals) had this experience during 
their first six to eight weeks on campus in fall 1991. 

Most incidents reported by women occurred at parties, on 
individual dates, or in the context of casual interaction, and they 
tended to occur during the first tlllO months of the fall semester 
(September and October). Most women students felt emotionally 
coerced by students from their own colleges or universities (60 
pe~cent or 142 individuals) or from another institution (21 per
cent, 45 women). Emotional coercion by faculty and staff members 
was reported by four women in the sample; in two of these cases, 
the man who coerced them was a current instructor or supervisor. 
Most of the women had felt emotionally coerced by an acquaintance 
(31 percent, 73 women) or a friend (27 percent, 47 women). Twenty
two percent (47 individuals) had been coerced by a boyfriend. Only 
six percent (15) of the women had had emotionally coerced sex with 
a stranger. 

The women reported that 16 percent (26 of the men described) 
of those wpo coerced them were members of a college athletic team, 
33 percent (59 men) were members of a fraternity! and seven percent 
(11 men) were members of a campus military organization. Some of 
the men belonged to more than one of these organizations. Overall, 
among male students reported to have coerced these women, 45 
percent were thought to be members of a fraternity, athletic team, 
or a campus military organization. 

Reported incidents of emotional coercion were most likely to 
have' happened in the man's residence (26 percent in his private 
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residence and 18 percent in his dorm room or apartment). However, 
many incidents occurred in the woman's dorm room or apartment (13 
percent) or in her private residence (15 percent). Nine percent 
took place in a fraternity house. Eight percent occurred outside: 
in a car (5 perc~nt), in a parking lot (2 percent), or walking on 
campus (1 percent). Overall, 41 percent of these incidents (a 
total of 98) took place on a campus or other campus-controlled 
property. 

The use of alcohol and other drugs was reported in two-thirds 
of these incidents of emotionally coerced sex -- a total of 133 of 
the 208 experiences for which this information was provided. Fifty
three percent of these women reported that the men who coerced them 
had been drinking, five percent that the men had been drinking and 
using other drugs. Nearly as many reported having used drugs 
themselves -- 51 percent of the women had been drinking before the 
incident, and two percent had been drinking and using other drugs. 

Women who reported emotionally coerced sex were about evenly 
divided in their opinions about whether they were personally 
responsible or not. On a scale of 1 to 5, where 1 means not at all 
responsible and 5 very responsible, over a third of the women (37 
percent) rated themselves as 3. Thirty-six percent rated themselves 
as 1 or 2 -- not at all or not very responsible. Twenty-six percent 
rated themsel ves as 4 or 5, moderately or very responsible. 
overall, these women placed more of the responsibility for what 
happened upon the men who coerced them. Only 5 percent rated the 
men's responsibility as 1 or 2; most (82 percent) rated the men's 
degree of responsibility as 4 or 5. 

Overall, 74 percent of women who had been emotionally coerced 
had discussed the incident with at least one other person. They 
were most likely to have discussed it with their friends (69 
percent had done so); 84 percent of those who had talked with 
friends felt this had been helpful. Very few had discussed the 
experience with anyone else. Only six percent had talked with 
family about what happened; of those who did, the great majority 
(81 percent) found them helpful. Three percent had discussed what 
happened with a doctor or someone at a medical olinic or in a 
women's group; two percent with someone in studei'c affairs or on 
the counseling staff; two percent with an off-campus therapist; and 
one percent each with a campus rape-crisis counselor, a peer 
assistant, campus police, or local police. Generally, respondents 
reported that discussing the incidents with these resource 
individuals had been helpful. 

Men have a different perception. Only twenty-six male 
students (3 percent of the sample) reported engaging in sex play 
with a woman by emotionally coercing her, approximately two-thirds 
within the previous year. A majority of these men had coerced women 
more than once, 29 percent five times or more. All of the men who 
admitted coercion assigned equal or almost equal responsibility for 
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what happened to themselves and to the women. Although none of the 
men reported feeling proud about what they had done, they reported 
little remorse. 

Interestingly, a number of men in the sample -- 13 percent of 
freshmen (20 men), 18 percent of upperclassmen (68 men), and 17 
percent of graduate students (37 men), for a total of 17 percent 
(125 men) -- reported having engaged in sex play or intercourse 
because they thought it would be inappropriate to refuse. Clearly 
a sUbstantial number of men as well as W01ilen feel under indirect 
and direct pressure to have sex when they do not want to. 

Sexual assault 

Seven percent of women students (98 individuals) reported 
having given in to sex play because a man physically forced them to 
do so or when they were unable to resist -- the definition of 
sexual assault. Freshmen women were somewhat less likely than 
others to report this experience: four percent of first-time 
freshmen (16 women in the sample) reported having had this experi
ence during the first six to eight weeks of the fall 1991 semester, 
while eight percent of the "other undergraduate" sample (60 
individuals) and six percent of the graduate-student sample (22 
individuals) had experienced this while they were students in 
Virginia. Most of these incidents occurred during casual interac
tion or at parties, and most occurred during the fall months. 

A large majority of the women had been physically forced or 
intimidated by other students, from their own college (58 percent) 
or another college (18 percent). Thirty-seven percent of the 
aggressors were reported to be members of a college athletic team, 
a fraternity, and/or a campus military organization. Twenty-nine 
percent were fraternity members. Seven women in the sample had been 
physically threatened or intimidated by a member of the faculty or 
staff at their schools, two by their curt"ent instructors. 

Women who had had this experience usually knew the men who had 
assaulted them. Thirty-four percent of the men had been acquain
tances, 27 percent friends, 16 percent boyfriends, and five percent 
lovers. Only 13 percent of the women reported that the men who 
assaulted them were strangers. Thirty-seven percent of the most 
recent incidents were reported to have occurred in college-con
trolled buildings, 12 percent in fraternity houses. 

Substance use was a factor in two-thirds (65 percent) of the 
reported incidents. More than half the women (59 percent) were 
forced by men who had been drinking and/or using other drugs. 
Fifty-one percent of the women were drinking and/or using drugs 
themselves. Half of these women (54 percent) thought their use of 
alcohol and drugs had left them unable to resist the advances made 
to them. 
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Overall, these women assigned most of the responsibility for 
what happened to the men rather than to themselves. Fifteen percent 
of the women felt they were at least moderately responsible; most 
felt they were only slightly, if at all, responsible. only five 
percent felt the men were no more than slightly responsible for 
what happened; 86 percent felt the men were moderately or very 
responsible. 

Most women (83 percent, or 81 individuals) who had experienced 
physical coercion had talked with someone about what had happened. 
A very large proportion of the women (81 percent, or 79 individu
als) had discussed it with friends. Must (83 percent of those who 
had talked with friends, or 66 individuals) had found this helpful. 
sixteen percent had discussed the experience with family. Six 
percent had discussed the incident with off-campus therapists, five 
percent with a woman's group or residence-hall assistant, and four 
percent with a peer assistant. These individuals had been helpful 
in virtually all situations. 

Among the 98 women who had been physically coerced, only two 
reported what happened to someone in authority. Reasons given by 
those who did not report their experiences included thinking it 
would do no good (39 percent); not wanting family to know (36 
percent); being ashamed and not wanting anyone to know (35 
percent); or feeling confused (33 percent), guilty (31 percent), or 
scared (19 percent). Thirty percent did not realize what happened 
was sexual assault, 22 percent thought they would be blamed or get 
into trouble, and 21 percent were concerned about confidentiality. 
Twenty-one percent didn't report the incident because they felt 
they had not con!l1lunicated clearly. Seven percent had not known 
where to go. 

Two women did report the incidents to someone in authority. 
One of the women was advised about legal options open to her and as 
a result an action was brought in court. However ~ the student 
dropped the charges because she was advised to do so by college 
administrators, who didn't think she could win the case. This 
student didn't want anyone else to know what had happened and felt 
she would be blamed if others found out. The second incident 
happened to a freshman and was handled within the college. The man 
was found innocent, which was not considered to be an appropriate 
outcome by the woman. 

Again, men have a different perception. Only three of the 752 
men in the sample reported using physical threat or intimidation to 
engage a woman in sex play while they were students in a Virginia 
college or university, two of them repeatedly. This small number of 
reports is perhaps not surprising, since men were being asked to 
report on illegal behavior. But this discrepancy may also reveal 
a deep disagreement in male and female definitions of intimidation 
or in interpretation of fe'lct. Indeed, though they report being 
intimidated" many women do not think of these behaviors as 
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assaults. This suggests need for the education of both men and 
women students. It suggests as well questions that should be 
pursued in the focus-group interviews. 

Attempted or completed rape 

It is in the category of attempted or completed rapes that men 
and women are in strongest disagreement. Only one man in the 
sample acknowledged an attempted rape, whereas five percent of 
women in the sample (67 individuals) reported having men attempt to 
have sexual intercourse with them through intimidation or when the 
women were unable to resist (47 percent by students at the same 
college). Three percent of the freshmen sample (11 women) reported 
this experience during the first six to eight weeks of the fall 
1991 semester. Five percent of other undergraduates (36 women) and 
6 percent of graduate students (20 women) in the sample reported 
such an experience while they were students in Virginia colleges or 
universities. The women reported that thirty-six percent of 
attempted rapes were completed, for a total of 30 reported rapes. 

Approximately a third of attempted or completed rapes (34 
percent) described by these 67 women took place at parties; about 
a fifth each occur.red during casual interaction and on dates. Most 
occurred during April or the fall. Assailants in the reported 
attempted or completed rapes were primarily students -- 47 percent 
from the same college as the woman, 14 percent from a different 
college. Half of the student assailants (47 percent, or 20 men) 
were reportedly members of an athletic team, a fraternity, and/or 
a campus military organization. Forty-one percent (15 individuals) 
were reported to be fraternity members. Non-stu~~nt assailants were 
reported by 23 percent of the women. Most assailants were known to 
the women they assaulted -- 26 percent were acql\aintances, 23 
percent were friends, and 19 percent were boyfriends. strangers 
were responsible for fewer than one in five (16 percent) of the 
attempted or completed rapes. 

Ten percent of women (seven individua18) who experienced 
attempted or completed rape reported that weapcms were used or they 
were threatened by them. Eighteen percent of those who experienced 
attempted rape and 39 percent of those against whom the rape was 
completed said they sustained physical injuries apart from the rape 
itself during the assault. Alcohol and drugs were involved in 69 
percent of" attempted or completed rapes. Men who attempted to rape 
these women were reported to be drinking, using drugs, or both in 
53 percent of the incidents. Fifty-six percent of the women (36 
individuals) had been using sUbstances themselves; half of these 
(18 women) thought their substance use had rendered them unable to 
resist the assault. A full two thirds of those against whom the 
rape was completed considered themselves unable to resist. 

'Thirty-four percent of reported attempted or completed rapes 
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(22 incidents) took place in college-controlled areas -- 20 percent 
in dorm rooms or apartments (13 percent in the man's campus 
residence, 7 percent in the woman's), 11 percent in fraternity 
houses, and two percent in another college building. A large 
majority of these women (70 percent) considered themselves to be 
only minimally if at all responsible for what had happened. Most 
considered the man to be very responsible (83 percent) or moderate
ly responsible (10 percent). 

Over three-fourths of the women (78 percent, or 53 individu
als) discussed what happened with others. Eighty-two percent had 
talked with their friends, and almost all had found this to be 
helpful. Twenty-three percent had talked with their families, with 
similar results. Only one or two of the women had discussed what 
happened with anyone else. 

Only 13 percent (three women) of those who had experienced 
attempted rape and ten percent of those who were raped (another 
three) had reported the incidents to someone in authority. Reasons 
given for not reporting included believing it would not do any good 
(by 54 percent); feeling ashamed and not wanting anyone to know (42 
percent); not wanting family to know (48 percent); or feeling 
guilty (41 percent), confused (41 percent), or scared (21 percent). 
Nearly a third of the women (32 percent) had not realized this was 
sexual assault, and 17 percent didn't know where to go to report 
what happened. Eighteen percent (25 percent of victims of attempted 
rape) did not want to get the man in trouble; 20 percent were 
afraid the men would hurt them if they told. 

Of the wo~en who reported the incident to someone in author
ity, most were advised by college officials about the legal options 
open to them; none went to court. Only one of the incidents was 
handled within the campus judiciary process. The man was found 
guilty, which was considered appropriate by the woman, although she 
gave no information about the penalty he incurred. 

Group-forced intercourse 

Incidents of gang rape are mercifully rare on Virginia's 
campuses, although any such incidents are too many. Three 
undergraduate women reported experiences in which a group of men 
had attempted to force them to have intercourse, and three men 
reported that they had been with a group of men who had forced a 
woman to have intercourse with at least one of them. All but one 
of the incidents took place at private or fraternity parties. 
Despite the physical injuries beyond the rape sustained by two of 
the three women, they all assigned themselves equal or near-equal 
blame for the incident, which was one of the reasons -- along with 
shame; confusion; and fear of blame, retaliation, and their 
families' knowing -- that they did not report the incidents to 
anyone in authority. All but one of the men also blamed the woman 
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or the other men for what had happened. 
element in these incidents. 

same-gender coercion 

Alcohol was a common 

Three women in the sample reported having had. unwanted sex 
wi th another woman because they were forced or were unable to 
resist. six men had been forced by another man. Only two men 
acknowledged having forced another man. 

The effect of age 

Younger students were more likely to have given in to 
emotionally coerced sex play than were older students. Twenty-one 
percent of students 16-22 years old had done so, compared with 13 
percent of students 23-30, 10 percent of those who were 31-40, and 
two percent of students over 40 years old. A similar pattern was 
reported with sex play which resulted from being physically 
threatened. This pattern did not hold for attempted and completed 
rape. Although the number of cases reported was too low to permit 
reliable inferences, students who reported these experiences 
represented all age 'groups in the sample. 
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PART II: PROGRAMS AND SERVICES 

In October 1991 the Council surveyed public and private 
institutions of higher education to determine the scope of sexual 
assault education, prevention, and treatment services presently 
offered on campuses. A questionnaire was sent to chief student
affairs officers, seeking input as well from counseling center 
directors, chief academic affairs officers, deans of students, 
security chiefs, and residence-life directors. 

Response to the survey was good, with all of the 
state-supported senior and two-year institutions replying and over 
60 percent of the independent schools, colleges, and universities. 

THE REPORTING OF INCIDENTS 

The Uniform Crime Report section of the state Police reports 
just 15 forcible rapes on Virginia's campuses in 1990. But there 
is evidence that this is only a small part of the problem. Ac
cording to the student survey, only 2-3 percent of victims report 
to anyone in authority; even fewer cases reach the campus or local 
judicial system. Of the students who do report what has happened 
to them, more seem willing to talk to a campus counselor than to 
report to the police: counseling centers reported serving 229 sex
ual-assault cases during the 1990-91 year. More yet may go off 
campus for help. The great majority of the sexual assault victims 
at the University of virginia who seek help, for instance, do so at 
the local rape-crisis center. Because of the underreporting and 
the overlap in the statistics kept by various agencies, the number 
of actual incidents is virtually impossible to determine on the 
basis of official crime statistics. Greater coordination among on
and off-campus counseling centers and campus and local police in 
recording incidents is clearly called for and will be required by 
the new federal campus-crime reporting mandate. 

Students need to both have and be informed about their options 
in reporting these incidents. Three-quarters of the colleges and 
universities in Virginia use student handbooks as one way to inform 
students about whom to contact if they have been assaulted or 
raped. Also popular are independent booklets or brochures, used by 
about half. Over half of the institutions surveyed have assault
reporting protocols. 

POLICY 

Only a little over a third of the institutions reported having 
written policies on sexual assault and articulating education and 
prevention goals, including only five of the 23 community colleges. 
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In fact, written policies on sexual harassment are in place in 
twice as many institutions as sexual-assault policies, perhaps 
because this issue has been receiving attention longer. Progress 
toward clear and specific definitions of sexual assault has been 
made at only 13 insti tutions, wi th the others including sexual 
assault in a general policy about appropriate student behavior. No 
senior institution without a written assault policy lacks a broader 
behavior policy, and only two surveyed institutions reported having 
neither an assault nor a broader policy. In contrast, all the 
institutions surveyed have written policies on alcohol and other 
substance abuse, almost certainly as a result of federal pressure 
to do so. The Student Right To Know legislation may have a similar 
effect on the articulation of sexual assault policies on campus. 

Of the institutions with written assault policies, almost all 
reported that they publish them in student handbooks. Over half 
also publish them as part of a code of conduct document, while 
about a third also use employee handbooks, independent booklets, 
and newspaper articles. 

Most campuses have groups studying the issue of sexual 
assault. seventeen institutions have established a sexual-assault 
task force, while 8 more have a combined task force on sexual 
assault and substance abuse. They are comprised mostly of faculty I 
students, and administrators, with fewer reporting staff, student 
health personnel, and campus police among their members. 
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EDUCATION 

Widely established educational programs include those at 
orientation and resident-assistant training. Three-quarters of the 
institutions schedule some sexual-assault education during 
orientation, although the effectiveness and inclusiveness of these 
programs has not been assessed, and only 14 percent of women and 11 
percent of men respondents to the student survey said that they had 
made use of such programs. About three-quarters of the residential 
institutions also had either mandat,ed or optional sexual-assault 
training for residence assistants. 

Few other educa
tional program offerings 
are uniformly required 
or presented across cam
puses. In decreasing 
order of popularity, 
outside speakers, work
shops, class presenta
tions, self-defense cla
sses, and awareness-week 
events are each spons
ored by at least a third 
of the institutions. 

r-------------------------------------.----~ SEXUAL ASSAULT 
EDUCATIONAL SERVICES PROVIDED 

'M'E ACTIVITY 
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information about the 
numbers of students in-
volved in sexual-assault education or prevention activities. And 
often other segments of the college community have little knowledge 
of what activities the student-affairs staff plans or would like to 
offer. There seems to be a need for better coordination and 
sharing of sexual-assault information across institutional 
divisions and boundaries. In addition, campuses could learn from 
each other. The survey itself alerted some respondents to service 
possibilities that they had not considered, like the "last-resort" 
taxi program. 

TREATMENT AND COUNSELING 

Campus rape-crisis counselors and sexual-assault hotlines 
exist at only 17 and 9 institutions respectively, although 
respondents to the student survey indicated that these services are 
very important to them. Rape survi vors ' groups exist on 12 
campuses. 

More than half of the institutions specify student-health 
service staff as reSources or contacts for students, and 17 list 
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faculty. Yet less than a third train student-health professionals, 
and even fewer train faculty, in issues related to sexual assault. 
In fact only about half the institutions require sexual-assault 
training for counseling staff, resident assistants, campus police, 
and student affairs staff, who are most likely to be the contact 
persons for victims. Such s should also be knowl Ie 
about substance abuse. SEXUAL ASSAULT CASES SERVED BY COUNSEL I NG 

Of the sexual-assault and SUSPECTED I NFLUENCE OF ALCOHJL OR DRUGS 
rape cases reported to 
counseling centers, more 
than half involved the use 
of alcohol by the victim, 
assailant, or both. Few 
involved drugs alone, 
while about 15 percent 
involved neither drugs nor 
alcohol. (No information 
about drug or alcohol in
fluence was available in a 
third of the reported cas
es. ) 

While the scarcity of 
counselors specifically 
trained in assault coun
seling is particularly 
acute at community colleg
es, over half of all in
stitutions identified no 
counseling staff with such 
training. Statewide only 
46 counseling profession
als have received specific 

1~ 
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187 CASES 
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HEITHER UNXNOWH 

training in sexual-assault counseling, with many clustered on 
larger campuses and almost none in the community colleges. This is 
not to say that these staff are not generally well credentialed. 
Almost all have degrees in either psychology or counseling 
education, 81 with doctoral degrees in these areas and 142 with 
master's credentials. Seven psychiatrists are retained on contract 
or on a part-time basis. 

About 70 percent of Virginia institutions have on-campus 
counseling centers for psychological services and counseling that 
offer crisis services. All public senior institutions except 
Clinch Val'ley College and Virginia Military Institute, all but 
three of the private institutions, and about half the community 
colleges have them. But the staffs at these centers are presently 
seriously strained. As the enrollment in Virginia's colleges and 
universities reaches 350, ODD, only 227 FTE staff (249 people, 
including paid interns and residents) are responsible for counsel
ing about sexual violence. 

'Counseling center staff had an unusually wide range of 
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estimates about what percentage of student clients sought help 
because they either had been sexually assaulted in college or 
affected by sexual abuse when younger. Estimates of the former ran 
from zero to a high of 12 percent, while the latter problem brought 
percentages from zero to a stunning 40 percent. When the results 
of the student survey are considered, the possibility of increasing 
future demands on the system are sobering. The Council's student 
survey indicates that up to 11 percent of Virginia women students 
have experienced sexual assault or rape during their college 
career, and other studies suggest that many more enter college with 
such experiences in their backgrounds. As sexual assault services 
become more known on campuses and the stigma of reporting sexual 
assault lessens, the potential demand for counseling and treatment 
could grow dramatically. 

This is particularly troubling at a time when stUdent support 
services are being radically pruned at many institutions as a 
result of the budget reductions. In fact, The Chronicle of Higher 
Education predicts that if budget shortfalls persist, "A wide range 
~f activities and services traditionally associated with higher 
education, such as psychological counseling and health services for 
students, will be cut back sharply or even eliminated" (Chronicle, 
A35). 

While most campuses coordinate their sexual-assault services 
through a student-affairs office or counseling center, eight 
institutions have sexual-assault offices. The two largest 
institutions, the University of Virginia and Virginia Tech, have 
full-time coordinators. By contrast, 22 institutions have 
substance-abuse offices, ten of which are staffed by full-time 
coordinators. 

One solution to the problem of providing services in a time of 
diminishing resources, chosen by a quarter of the institutions, is 
to refer students for psychological services and counseling under 
formal contracts with community service providers. Almost all of 
the remaining institutions (with and without their own counseling 
centers) reported that they also refer students but have no formal 
contracts with community resources. Across the state, on-campus 
centers made over 1,400 referrals to a variety of community service 
providers for a variety of services. The largest number (450) were 
sent to private providers of psychological services and counseling. 
Another 300 were referred to mental health or community services 
boards, while 350 more went to self-help groups like Alcoholics and 
Narcotics Anonymous and Adult Children of Alcoholics. 

Specifically related to the issue of sexual assault were the 
177 referrals made to community sexual-assault centers, the 18 sent 
to victim/witness assistance programs, and at least 70 students who 
were referred to battered women's shelters. Community rape-crisis 
centers are used by about a third of all institutions. Colleges 
set in communities as diverse as Farmville, Danville, Lexington, 
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and Buena vista reported having community rape-crisis centers, in 
addition to the more urban localities like Fairfax, Norfolk, and 
Richmond. Colleges mayor may not compensate local agencies for 
these services and may at some point have to help them deal with 
the strain on their resources created by an increasing student 
reliance on their services. 

SECURITY 

SECURITY SERVICES AVAILABLE ON CAMPUS 
FEATURES 

9llcudty AcCUI 

tlae Survdllanca 

Virginia college 
students feel only mod
erately safe on their 
campuses. When asked 
what should be done to 
combat sexual assault, 
students most commonly 
responded, 'Plmprove se-

o 1I1gb~ Bldg secllrHy curl.ty." '1'0 some degree 
this results from a mis
perception about the 
danger: students re
ported on the survey 
questionnaire that only 
six percent of the men 
who coerced them, 13 
percent of the men who 
assaulted them, and 16 
percent of the men who 

Local ru1 
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attempted to or succeeded in raping them were strangers, and a 
minority of incidents occur on campus-controlled property. But 
failing to make the campus a safe physical environment is one of 
the ways an institution can put itself at risk of liability. 

There are many security measures in place at Virginia 
institutions, although they may not cover all areas or facilities 
on campus. The most frequently available security measures include 
safety lighting (found at almost all locations), controlled 
residence access at four-fifths of the residential campuses, and a 
security office at three-quarters of the institutions. 

security in buildings with night classes was less uniform, 
with at least five each of private and public institutions 
apparently having no facilities covered by security during night 
classes. Several services that students think are important emd 
useful are unevenly available. Only half the institutions report 
having escort services, while safety shuttle services operate 1QI1 
only 11 campuses. There is uneven emergency telephone coverag-e, 
with call boxes or emergency phones found on only half of the 
campuses. Four of the senior residential colleges did not have 
call boxes, nor did either of the public non-residential campuses. 
Relatively low-cost prevention strategies such as local taxi 
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arrangements, where the institution pays the fare and is reimbursed 
later, exist at just four institutions: the university of 
virginia, Virginia Wesleyan, Sweetbriar, and Tidewater community 
college. Also little used are high-technology security devices 
such as electronic surveillance. 
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PART III: PROGRAM GUIDELINES 

Sexual assault is a pervasive social problem for which 
colleges and universities are not to blame. The attitudes and 
experiences that students bring with them are formed in the family 
and in early years of education and socialization. Nevertheless, 
as educational communities, colleges and universities need to deal, 
wi thin the limits of their resources, wi th the consequences of 
those attitudes and behaviors. And particularly to the degree that 
they are residential, institutions have a responsibility to provide 
a safe environment and establish behavioral standards for students. 
Insti tutions should make available programs to educate students 
about sexual violence, take measures to prevent it, and have in 
place procedures to deal with those incidents that occur. 

Some elements of programs on sexual assaul't: should be provided 
by colleges and universities for all students and others should be 
made available either by the institution directly or in cooperation 
wi th the local community. This section of the report contains 
program or policy recommendations that apply to both state
supported and private colleges and universities, as well as 
commuter institutions such as the community colleges. This guidance 
is intended as preliminary, since the educational community will 
discuss these issues at a conference in spring 1992 preparatory to 
a final report to the legislature in December 1992. 

CAMPUS AND COMMUNITY RESPONSIBILITY 

The distribution of responsibility between the campus and the 
local communi ty for protecting students from rape and sexual 
assault varies depending upon the mission and nature of the college 
or university, including the types of students it serves and the 
resources of both the campus and the local community. 

For instance, all institutions should have clear and well 
publicized policies and procedures for dealing with sexual assault 
and rape, the campus should be as safe a place for students as it 
can reasona.bly be made, and E!Very institution should have a system 
of keeping track of incidents of rape and sexual assault. In 
addi tion, most institutions would agree that they have further 
responsibilities for the safety and well-being of students living 
in university housing, including education, treatment, and support 
services. 

But there are few, if any, institutions that serve only full
time residential students, and many provide residential facilities 
for only a small proportion of their students. Full-time students, 
especially those livLng in university housing, tend to look to the 
institution for all services. Part~time students, especially older 
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students living in the local communi ty , tend to rely on the 
communi ty for services. In this case it is the college 's 
responsibility to provide information about the campus's and 
community's available services and to work cooperatively with the 
community service providers to ensure that students' needs are met 
and that full and complete records are kept of all incidents. 

CAMPUS PROGRAM ELEMENTS 

Accordingly, the college's responsibilities can be grouped by 
those it should provide to all students and those it may provide to 
some or all of its students through cooperative agreements with 
community-based organizations. Those that fall into the first 
category are 

o policies on sexual assault and rape, 
o physical security, 
o information, 
o reporting of incidents, and 
o judicial procedures. 

Those that fall into the second group are 

o educational programs and 
o treatment and support. 

pampus Policies and Procedures 

Each private and state-supported college and university should 
review its existing policies and procedures to be sure it has a 
separate policy statement on sexual assault and rape. The campus 
policy should clearly indicate that these are criminal behaviors 
that may be dealt with through the criminal and civil courts, as 
well as through the campus judiciary system. That policy should 
include an explanation of any legal terms and behavioral defini
tions of terms like "sexual assault"; "rape," including "acquain
tance rape"; and "consent." The policy should describe the campus 
judicial procedures designed to deal with rape and sexual assault 
and describe the penalties for those behaviors. This explicit 
statement on sexual as~ault might be modelled on those for alcohol 
and drug abuse. All stuc.\ents, faculty, and staff should be informed 
about the policy. 

In 1991-92 about one-half of the institutions had a specific 
policy on sexual assault; most others included sexual assault in a 
broader conduct policy. Such general policies nei ther provide 
sufficient visibility to the issue, signal its seriousness, nor, in 
many cases, clearly define the prohibited behavior. The policy 
should also be separate from policies on sexual harassment, which 
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generally are focused on employmRnt situations or student-faculty 
relationships. within campus policy documents, the sexual assault 
policy should be clearly labeled and set off in a separate section 
for ease of access. 

In addition to the policy, each college should establish and 
widely distribute written protocols or procedures for dealing with 
sexual assault cases, which should include the following elements: 

o information regarding the specific personnel to notify; 
o specific reporting requirements and procedures for the 

college, city or county, and state; 
o treatment and other services available, both on and off 

campus; 
o information about how the case will be managed and reported; 
o immediate steps that the victim should take to ensure 

that all options remain available for pursuing the 
incident through the criminal justice system, civil 
judicial pr~cedures, or the campus judicial system; and 

o procedures for protecting confidentiality for both the 
aCCllser and the accused. 

On many campuses it is unclear which administrative unit is 
responsible for policies and procedures relating to sexual assault 
or rape. only eight institutions have a designated sexual assault 
office or coordinator. Testimony to the Governor's Task Force on 
Substance Abuse and Sexual Assault indicated that having someone in 
charge gives coherence to campus ~ctivities and facilitates 
interaction between the university and community-based organiza
tions. The individual designated to coordinate all campus 
activities should not be expected to provide all services and 
resources but rather to dDvelop a coordinated program and provide 
information on available services and resources within the campus 
or in the local community. 

This designation should be made by the institution as a formal 
assignment and widely pUblicized among students I faculty, and 
staff. Whether it is a part-time or full-time responsibility will 
depend upon the size, resources, and mission of the institution, as 
well as the proportion of students who are residential. But 
whoever has this responsibility should have appropriate training in 
all aspects of sexual assault. Part of this training may be 
provided by local or state agencies, many of whom have approved 
curricula." The person should also have enough authority to carry 
out her or his duties effectively. 

This individual should also be charged with the annual 
evaluation of the campus programs, policies, and procedures and 
wi th developing recommendations I' in consultation with a campus-wide 
advisory commi ttee, on future program direction and policies. 
Student surveys, such as that being conducted by the Council of 
Higher Education, should be repeated periodically, as budget 
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constraints permit and size and mission make appropriate, on each 
campus. Studies of the use and effectiveness of campus and off
campus programs should complement student and faculty advisory 
committee recommendations. 

Reoommendations about polioies and prooedures 

By September 1992, all colleges and unive.rsities should have 
completed their review of existing policies on sexual assault and 
rape. If necessary, a separate policy should be adopted. It should 
be widely distributed. All students should receive a copy of the 
policy when registering for the first time each academic year. 
Faculty and staff should receive a copy at the beginning of each 
academic year or '''hen hired. 

By September 1992, each campus should designate a s.ingle 
office or individual employee as the "sexual assault coordinator" 
for the campus. This individual should have appropriate authority 
and training and should draw upon campus and community resources 
for program delivery and services. 

Physical security Provisions 

Although students identify improved security as the most 
important thing institutions can do to make campuses safer, most of 
the incidents of sexual coercion or assault reported by undergradu
ate and graduate women occur between acquaintanc(.s. only six 
percent of the emotional coercion incidents reported, 13 percent of 
sexual assaults, and 16 percent of attempted and completed rapes 
were perpetrated by strangers. And most do not occur in c011ege
controlled buildings: only 41 percent of the incidents of 
emotional coercion reported, 37 percent of the sexual assaults, 34 
percent of the attempted and completed rapes happen in areas for 
which the college has responsibility. Nevertheless, every campus 
should be made as safe a physical environment for students as 
possible, given the ethical and legal liabilities involved. 

Each college or university should assume responsibility for 
archi tectural and programmatic activities that improve the physical 
safety of the campus. All areas of the campus should be well 
lighted, especially parking lots; the areas around instructional 
buildings, library, student unions, and residential facilities; and 
pathways. Architectural designs for new or renovated facilities 
should be examined to incorporate safety and crime-prevention 
features. 

The Department of Criminal Services' Crime Prevention Through 
Environmental Design (CPTED) program provides guidance to campus 
planners and plant maintenance staffs about how slight changes to 
architectural design features can facilitate monitoring of working 
areas and parking lots. The design and entrance systems of 
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residential facilities and instructional facilities used by 
students or staff in evening or weekend hours are particularly 
important. 

other campuses might also provide models of how to improve the 
safety of students. Where appropriate and feasible, institutions 
should consider implementing new services that students have found 
helpful at other campuses. These might include escort services 
from campus locations to residential facilities or parking areas, 
shuttle services to parking areas or off-campus locations, call 
boxes, area crime-watch cooperatives, electronic surveillance 
systems, local taxi services, and high visibility patrol programs, 
including bike coverage and special event. staffing. 

Recommendations about physical security 

By September 1992, all campuses should incorporate crime 
prevention through environmental design into the campus master plan 
and architectural design of new facili ties and planned renovations. 
Campuses should incorporate such concepts into facili ties currently 
being planned. 

Each campus should examine services currently being provided 
by other campuses and those already implemented to determine if new 
or changed services could be provided in a cost-effective manner. 

All residential facilities should provide necessary entry 
securi ty systems, internal and external lighting, and routine 
security coverage to establish a safe environment for students and 
their guests. Institutions should have maximum flexibility in 
determining how to pay for such systems. 

Information 

Information about campus policies, procedures, services 
available on the campus, services available off-campus, and where 
to go for additional information, resources, or services needs to 
be available to all students, faculty, and staff. In 1991-92 
information related to sexual assault and campus rape was not as 
well developed or as widely disseminated as that related to 
substance abuse, especially alcohol. 

Most campuses have effective and economical means of providing 
all students with information on substance-abuse policies and 
services. Each student and all new faculty and staff should be 
provided similarly with the following information about sexual 
assault and rape -- which should also be included in the student 
handbook, calendar or other campus pUblications -- at the time of 
initial registration each year, as part of the faculty and staff 
orientation at the beginning of each. academic year, or, in the case 
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of employees hired during the year, at the time of hiring: 

o campus policies and procedures, 
o telephone numbers for campus contacts and offices 

providing services or identified in the campus policies 
and procedures, 

o information about campus services for victims and those 
available in the community. Details on how to use the 
community-based services should include information on 
costs and campus cooperation agreements, and 

o telephone numbers for rape hotline and victim t s advo
cates. 

In addition to providing this information directly to each 
student, each campus should d~velop an informational program of 
campus posters, awareness displays, and other non-traditional 
promotional materials to increase awareness of students, employees, 
and guests to the campus about means of preventing sexual assault. 
These informational materials are most effective in areas of high 
student traffic and residential facilities. Current activities of 
George Mason university, Lord Fairfax Community College, and 
Washington and Lee University were identified as effective and 
economical approaches: to informing students by non-traditional 
means. 

Recommendation about information 

By fall 1993 each campus should provide information to each 
student and employee annually on campus policies, procedures, and 
services available on and off the campus. Informational posters 
and other materials should be used immediately to maintain 
aw'areness of the potential risk of sexual assaul t . 

Reporting Requirements 

New federal regulations will expand college and university 
requirements for reporting crimes to students and prospective 
students. Virginia's colleges and universities are working with the 
Department of Criminal Justice services and the state Council of 
Higher Education to develop guidelines and computer software to 
provide some of the required information. All institutions with 
certified police departments already provide information on crimes 
reported within their jurisdiction. This information is published 
annually by the Uniform Crime Reporting section of the Department 
of state Police. 

But both the campus police departments and those of the cities 
and counties can report only the crimes that are reported to them. 
Studies, including this one, indicate that sexual assault and rape 
are not reported by many victims. And current statewide crime 
statistics are limited to events that are reported specifically to 
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the criminal justice system. Campuses need to collect information 
on all sexual assaults on campus and the disposi tion of each 
incident. 

Recommendation about reporting 

Each campus should implement appropriate data collection 
procedures and systems for incidents of sexual assault and rape on 
campus, in conjunction with the annual crime and student right-to
know reporting requirements. Provisions should be made to protect 
confidentiality of accused and accusers. 

Judicial Procedures 

The primary mission of colleges and universities is to educate 
students. It is not obvious to everyone that they should 
adjudicate complaints of sexual assault or rape, which are, after 
all, crimes that are the responsibility of the criminal-justice 
system. 

There are, however, a number of reasons that it is in the 
interest of college communities to adjudicate such issues. First, 
they are communities. As such they -- unlike shopping centers, for 
instance -- are coherent and self regulating. And they are 
organized around the need to educate students. In order to do so, 
they must create an environment in which ed~cation is possible -
that is, where students feel secure. Then too, how that environ
ment is organized and run is in itself an educational tool. And 
finally, as communities that are sometimes larger than the towns in 
which they are situated, they will periodically have to deal with 
the failures, as well as the successes, of education. 

And the criminal-justice system frequently does not deal 
effectively with the problem of sexual assaul t and rape among 
acquaintances. That system has the capacity to deprive offenders 
of their liberty. Thus its procedures are designed to offer the 
fullest possible protection to the accused, including the most 
stringent standard of evidence: juries must unanimously conclude 
that the case has been proved beyond a reasonable doubt. Crimes 
such as acquaintance rape -- most often lacking substantiating 
evidence or witnesses -- are difficult or impossible to prove to 
this degree of certi tude, and consequently they are often not 
prosecuted~ When they are, only a small percentage of the cases 
resul t in guilty verdicts. On the other hand, the evidentiary 
sta~adard in campus judicial proceedings is clear and convincing 
evidence or a preponderance of the evidence, as it is in civil 
matters generally. Thus, just as the case would be if a sexual
assault victim sued an accused attacker civilly for damages, the 
burden of proof would be lower in a campus proceeding and a finding 
of responsibility or liability on. the evidence presented more 
likely. 
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There are other examples in law of two processes designed to 
deal wi th the same behavior but with different standards of 
evidence. For instance, a person responsible for causing injury in 
an automobile accident may be prosecuted in a criminal court where, 
because a guilty verdict may result in a loss of liberty, the 
standard of evidence is "beyond a reasonable doubt." That same 
accident may then be the subject of civil litigation, where only a 
preponderance of evidence is necessary to hold the person legally 
responsible for paying monetary damages. In a civil suit the worst 
a defendant can lose is money; in a campus procedure, the worst is 
the loss of the privilege of attending the institution. 

A campus disciplinary proceeding is not a trial to determine 
whether a felony has been committed; it is a hearing to determine 
whether a campus policy has been violated. The concept of double 
jeopardy is therefore not applicable. And since colleges may not 
dismiss students without some kind of hearing, a campus process is 
necessary in any case. Moreover, campus hearings may take place 
previous to court action and indeed probably must if the college is 
to act decisively enough to make the members of the community feel 
safe. A campus procedure that waited upon the results of legal 
proceedings would offer no protection to the victim or other 
members of 'the community during the long period of time that court 
cases typically take. And by the time the college imposed sanc
tions, they might well be rendered moot by the graduation of the 
perpetrator. 

But the overlap between campus and criminal proceedings raises 
legal complexities. Where criminal charges are pending, therefore, 
the institution should encourage the accused to seek the advice of 
a lawyer. If the accused student's testimony is voluntary (that 
is, a student is not forced to decide between expulsion or 
testifying), then it is admissible in any later criminal proceed
ings; if it is not voluntary, it is not admissible. The former may 
cause problems for the accused; the latter scenario could adversely 
affect the prosecution. So campuses will have to make a policy 
decision about whether they will infer guilt from an accused 
student's refusal to testify because of pending criminal action. 

All victims of sexual assault ~nd rape who report the event 
should be advised by campus officials of their option to pursue the 
matter in the courts. They should also, however, have the option 
to pursue the matter only through the campus jUdiciary. Some 
victims might prefer the campus option because of the historically 
low rate of conviction in acquaintance rape cases in the courts; 
the likelihood that in the adversarial atmosphere of the courts 
they might well come under a second, judicial attack by the 
defense; the time the proceedings will take; and the severity of 
the sanctions in the legal system. Many victims of acquaintance 
rape do not want to see their attackers jailed; they simply want 
the person to know that such behavior is not tolerated in the 
community, and they want to feel safe. 
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A campus jUdiciary procedure will be perceived as a reasonable 
option if and only if such a procedure can be designed to be fair, 
not excessively litigious, and speedy, and that it will result in 
appropriate penalties. The task force offers the following 
suggestions to colleges and universities in creating such judicial 
procedures: 

o Since the purpose of the campus jUdiciary is not to prosecute a 
felony but to determine whether a campus policy has been violated, 
the nature of the policy violation should be spelled out in 
behavioral terms in an explicit sexual assault policy. The 
behaviors described may mirror those in criminal statute or go 
beyond it, as long as they reflect a genuine public consensus about 
what is not tolerable in the campus community. The framers of the 
policy should therefore solicit advice frOl'l a wide variety of 
campus groups, most importantly students, in d~~termining the kinds 
of behavior covered (e.g., watching or aiding a.n assault as well as 
committing one), defining what is meant by each term (e.g., 
"consent"), and specifying who is covered (e.g., visitors to campus 
who are assaulted by students, as well as other students). The 
location of the event might pose some difficulty, but the task 
force suggests that the framers of the policy look to other campus 
policies for guidance on this: if it is an honor violation for a 
student to cheat while off campus, the same principle should apply 
to sexual assault. 

o The sexual assault policy should be designed to encourage 
reporting and at the same time ensure that the hearing is fair and 
impartial. It should therefore describe the judicial procedures 
that are in place to handle sexual assault oases, along with the 
protections afforded both the accuser and the accused. Those 
procedures should not mimic trial procedures. They should be fair 
and timely. They should use a hearing panel that has been trained 
in the emotional and legal complexities of sexual assault; if the 
present student judiciary is not designed well for this purpose, a 
special panel should be established. The procedures should respect 
the rights of both the accuser and the accused to know the names of 
witnesses ahead of time, to be present throughout the hearings, to 
be heard, to offer and to see and hear all evidence, and to appeal 
the decision. The task force recommends that the institution 
permit students to be represented by helpers other than lawyers; 
the latter may accompany and advise students at any hearings but 
should not represent them. Campuses will have to make a policy 
decision as to whether the hearings should be open or closed and 
whether to allow both the accuser and the accused to cross-examine 
witnesses, neither of which are legally mandated. Accused students 
should have their constitutional (i.e., Miranda and fourth 
amendment) rights respected during any "custodial interrogation" or 
collection of evidence by campus police, be presented with a 
written statement of the charges, be given full opportunity to 
refute them and to bring witnesses. on their behalf, and receive 
written notice of the findings and any penalties. The task force 
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recommends that as a matter of policy , th~ accuser should be 
protected from irrelevant testimony about previous sexual history, 
have the right to make a victim-impact statement before any 
penalties are decided upon, be told what penalties were imposed, 
and be held harmless on other violations committed during the event 
(i.e., underage drinking). 

o The policy should spell out the possible consequences of the 
behavior, including penalties that must be imposed if the student 
is found to be in violation of the policy. Those penalties should 
not leave the community with the impression that sexual violence is 
taken less seriously than violations like plagiarism. 

At the spring conference on sexual assault, 
will have further guidance to offer campuses 
including descriptions of existing judiciary 
discussion of the legal issues involved. 

Recommendation about judicial systems 

the task force 
in this area, 
processes and 

By September 1992, each campus should have examined its 
judicial system to be sure that it addresses sexual assault and 
rape in the ways suggested above. If the existing campus judicial 
system cannot accommodate these recommendations, a special panel 
should be created to deal specifically with cases of alleged sexual 
assault and rape. 

Educational Programs. 

Current educational programs about sexual assault vary greatly 
among the colleges and universities. Most institutions include 
mandatory sessions on sexual assault and rape in their orientation 
programs. However, only new freshmen and transfer students are 
required to attend orientation on most campuses. Most residential 
campuses require that residential staff and student advisors 
participate in training programs and special sessions dealing with 
sexual assault. 

Each campus should examine its educational programs and select 
those that effectively serve various groups of students. Programs 
should be addressed to both female and male students and employees. 
certain groups, such as fraternal organizations and athletic teams, 
should receive special attention. National fraternal organizations 
and the NCAA have programs that can be used directly or adapted for 
local use. Participation of coaches, athletes, and panhellenic 
representatives in planning such programs would be valuable. 

Educational programs for residents of campus facilities should 
be considered part of the institution's residential life operation 
and budgeted accordingly. Educational programs for the general 
student body, such as orientation or components of courses, should 
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be part of the instructional budget. 

Annually a representative group on each campus should examine 
the effectiveness of educational programs. The composition of this 
group will vary by institution, but the following would normally be 
included: student-life staff, residential advisors, campus health 
staff, fraternity and sorority representatives, athletes, under
graduate and graduate student representatives, faculty, women's 
center or group representatives, and representatives of community
based organizations or groups. Sufficient data about participation 
and expenditures should be maintained to facilitate this review of 
activities and resources. 

Personal integrity and the uses and misuses of power are, of 
course, recurring themes in Western culture. The ways in which 
these 'thelmes are played out in sexual violence could inform 
curricula in history, literature, science, and the social sciences. 

Recommendation about educational programs 

By fal.'! 1993, eaoh oampus should develop a plan for oampus 
eduoational programs related to sexual assault that refleots the 
insti tutiona,l mission and irM:-:ludes speoifio goals and measurable 
objeotives for each major cc·japonent of the program. The plan should 
include an evaluation component. 

Treatment and Support 

While emphasis should be placed on strategies and actions that 
prevent sexual assault and rape through information and education, 
institutions must be prepared to deal with victims. Medical and 
psychological treatment services -- including counseling, medical 
treatment, and victim advocacy -- should be immediately accessible. 
Support groups should be made available to individuals close to the 
victim. Depending upon the resources in the local community, each 
campus should either organize to provide the services on the campus 
or to facilitate immediate victim access to community services. 
Institutions that permit offenders to return to campus are 
encouraged to require them to have treatment before readmission. 

Student victims should also be told that the Division of Crime 
victims' Compe,nsation reimburses eligible victims for medical and 
counseling' expenses. The Code of Virginia also allows for the 
payment of medical fees associated with the collection of evidence. 
The institution should make victims aware of the procedures 
involved in the collection of physical evidence (by means of the 
Physical Evidence Recovery Kit, or PERK) and inform victims that 
the collected physical evidence could have great corroborative 
value in a criminal prosecution. Most hospital staffs have 
received training in the collection,of this evidence and should be 
able'to further explain the procedure. 
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Ideally, adequate training would be provided for all institu
tional personnel whom victims are apt to contact -- faculty, for 
instance. It is essential that training at least be provided for 
all those identified as contact persons in the campus procedures 
and, on residential campuses, student and full-time personnel 
employed as residential advisors or supervisors. Few campuses have 
adequate training programs for faculty, staff, and student 
employees. Where services are provided jointly with community
based organizations, joint training programs might be considered. 

On most campuses the campus or local police have responsibili
ty for investigating sexual assaults or rapes. In 1990, there were 
few female officers in the campus police units and only slightly 
more in the local departments. Colleges and local communi ties 
should examine the composition of their police departments with an 
eye to increasing the number of female officers. The investigative 
unit might also be complemented with campus or community counseling 
staff. 

Recommendations about treatment and support 

All colleges should have plans for providing treatment and 
support services to victims of sexual assaul t or rape who are 
students, employees of the institution, or guests on campus. 
Institutions should decide if these services should be provided by 
institutional staff, volunteers, community-based organizations or 
groups, or through a combination of providers. 

All colleges should plan for adequate training for all staff, 
students, and volunteers who are identified in the campus proce
dures as providing treatment o~ support services. 

Treatment services should be provided at no charge to the 
victim. Medical services should be provided as part of the 
investigation to encourage victims to pursue legal recourse. 
Counseling and support services should be provided to victims who 
reside in university housing as part of the residential life 
package. Commuting students should have tlle option of relying on 
insti tutiona1 or communi ty services. victims electing to use 
private services may have to bear the financial cost of those 
services, although they should be alerted to state resources for 
medical and counseling expenses, as well as those associated with 
the collection of physical evidence. 

STATE-WIDE PROGRAM COMPONENTS 

There are some program components that should be implemlanted 
through one or more central agencies for all institutions because 
of implicit efficiencies or economies and to provide a cohc~rent 
core of policy and activities, with the caveat that given recent 
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budget reductions, these services can be provided if and only if 
outside resources can be found to support them. Many of these 
program components are modeled after the successful substance-abuse 
programs implemented in recent years. They include 

o adequate training programs, which are critical to effective 
campus programs. They are needed for campus police, counseling 
center staff, residential staff (including student advisors), 
student service personnel, health center staff, and crisis or 
support center staff and volunteers. This responsibility might 
be shared among several central agencies and coordinated with 
the programs for substance abuse. 

o regic;mal consortia, which should be funded and coordinat
ed by a central agency. The substance-abuse consortia 
are effective models for sexual-assault consortia. 

o periodic confer~nces and newsletters, a good means of sharing 
information and focusing attention on specific issues or 
effective soltttions. Campus staff may not have sufficient 
resources to maintain awareness of research findings and new 
approaches to educational programs on sexual assault. How to 
modify the campus judicial system to deal effectively with 
sexual assault cases is a current topic of general interest. 

o information on institutional programs and acti vi ties. 
This agency should be funded to acquire rights to 
publications for all institutions and to negotiate bulk 
purchases of other program materials. 

o coordination with other agencies, particularly the Department 
of Education. If the problem of sexual abuse exists at all 
levels of the educational system, as students say it does, 
greater coordination among the segments of education are 
necessary to ensure coherent programs that begin in the early 
grades. The Lieutenant Governor's Task Force of Sexual 
Assault will be making recommendations on educational programs 
aimed at children, including an evaluation of the Family-Life 
Education curriculum, which should be part of t.he discussion. 

46 



PART IV: NEXT STEPS 

This report is described as preliminary, because the 
work of the task force is not done. It should continue to analyze 
and refine the survey results. It needs to communicate with 
virginia's colleges and universities about what it has learned 
respecting what the campuses are doing and about good practice. 
And it should report to the Governor and General Assembly about the 
development of sexual-assault prevention and treatment programs on 
Virginia's campuses. 

consequently, the task force will spend the rest of the study 
year in the following activities: 

o It will hold focus groups on college and university campuses to 
collect information from and take the recommendations of campus 
groups and indi viduals about campus programs. It will pursue 
questions raised or left unanswered by the student survey, and it 
will elicit suggestions from students and campus personnel on how 
to increase reporting of sexual assaults to campus or off-campus 
officials. 

o And it will hold a state-wide conference on campus sexual 
assault and rape in spring 1992, at which the survey results will 
be shared, the characteristics of exemplary programs described, 
speakers and panels give presentations on the major issues, and 
participants -- primarily student-services personnel, students, 
community-service providers, interested faculty, and law-enforce
ment personnel -- meet in small sessions to discuss how t~ develop 
programs appropriate for the needs of their campuses. Some of the 
issues that will need to be addressed are campus judicial systems, 
campus and community cooperation, campus security through architec
tural and environmental design, training for campus personnel, and 
campus services for part-time and commuter students. Those who 
attend the conference may also have suggestions about the future 
agenda for state-level activities to address sexual assault and 
rape on campus. 

The study grant will terminate at the end of June, 1992. If 
further funded to do so, the Council of Higher Education will ask 
each campus to submit a description of the rape reporting, 
education, and prevention program in place or under development at 
that institution, thereby ensuring the on-going impact of the task 
force's work. There should be evidence that in developing or 
rev~s~ng its program, each institution has attended to the 
characteristics of good programs as described in the report to the 
General Assembly. Each campus should also develop links with 
community organizations that address the problem of rape, t·o share 
resources and information in reducing risk in the entire community. 

The task force might well be reconstituted as an on-going 
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committee that could provide information, policy guidance, and 
consultation to campuses. And the council staff would also work 
with agencies such as the Department of Education to ensure that 
the problem of sexual violence is addressed throughout the 
curriculum by expanded educational programs at all levels, 
beginning in the grades where the problems of sexual violence 
itself starts. 

Those reports and the results of the committee's further work 
will then be summarized in a report to the Governor and General 
Assembly in December, 1992. 
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Footnotes 

1 A total of 2,207 students returned completed questionnaires, 
for an overall response rate of 41 percent. Included among these 
respondents were 753 men (response rate of 40 percent) and 1,455 
women (response rate of 51 percent). Reflecting the distribution of 
students across the state, respondents were most likely to be 
enrolled in doctoral universities (44 percent) or two-year colleges 
(36 percent) and in schools with 10,000 or more students (64 
percent). About two-thirds of the sample were attending four-year 
institutions. Thirty-nine percent attended schools where a large 
majority of students (80 - 100 percent) were ful1timoi 30 percent 
attended schools where fewer than a third of students (19 - 29 
percent) were part time. Three-fourths (77 percent) were attending 
colleges and universities located in non-urban areas. Ninety-eight 
percent were attending coeducational colleges. 

Two-thirds of student respondents were single, 25 percent 
married, and 5 percent separated or divorced. The remainder were 
engaged (4 percent), or living together {2 percent}. Most (83 
percent) were white, non-Hispanic. Nine percent were African
American, 5 percent were Asian-American, and 2 percent were 
Hispanic. Nine Native American students responded. 

2 The sample data on the proportion of the respondents who had 
ever experienced various types of sexual assault, weighted to 
reflect the distribution of the study population by class and type 
of institution, was used to estimate the number of women in the 
study population of selected Virgi.nia colleges and universities who 
would report such experiences had they all been surveyed. Correct
ing for the possibility of sampling error, there is a 95 percent 
chance that the actual number of women in the study population who 
would report each type of experience falls within 'tbt? ranges 
presented in Table 3. (As in any survey, nonsampling errors may 
make the sample unrepresentative of the study population.) 

Counts were also made (and again, weighted) of the number of 
respondents who had each type of experience during 1990-1991 and 
the cumulative number of experiences reported. Estimates of the 
incidence of each type of experience within the time period were 
produced by first calculating an average frequency per woman of 
each type 'of experience. The sampling error range estimates for 
the number of women reporting each experience were then multiplied 
by the appropriate per capita frequency per woman to produce 
estimates of the incidence of each experiE.'!nce. There is a 95 
percent chance that the actual number of reported incidents in the 
study population would fall wi thin the ranges presented in Table 3. 

students who attended Virgini~ colleges and universities in 
the study population sometime during the August 1, 1990 - July 31, 
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1991, period, but who are no longer in attendance, could not be 
surveyed yet would have reported some incidents during that period. 
Incidence estimates on the basis of survey responses thus underes
timate the number of assaults that would have been reported by 
students in attendance during this period. 

3 Comparisons between Koss's figures and the Virginia ones are 
complicated by several factors. First, she is estimating numbers 
of women students who have experienced attempted or completed 
rapes, not the number of incidents they experienced, as the 
Virginia survey does. The latter figure is higher. Second, she 
adjusts for forward telescoping -- the tendency for respondents to 
incorrectly place an experience at a certain point in time. Her 
raw figure was 7.6 percent of college women reporting attempted or 
completed rape during a 12-month period. The Ohio working-women 
figure is not adjusted for forward telescoping and does not include 
attempted rapes. But given all these differences, it is still safe 
to say that the Virginia figures are roughly comparable to those of 
other studies. 
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1991 SESSION 
LD9203139 

1 SENATE JOINT RESOLUTION NO. 194 
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE 
3 (Proposed by the Senate Committee on Rules 
4 on February 1, 1991) 
5 (Patron Prior to Substitute-Senator Y. B. Miller) 
6 Requesting the State Council of Higher Education to study campus rape. 
7 WHEREAS, the Crime Awareness and campus Security Act of 1990 was enacted by 
8 Congress last fall requiring all colleges and universities to publish and distribute annual 
9 crime reports; and 

10 WHEREAS, according to one recent report, eighty percent of all campus· crime is 
11 committed by students; and 
12 WHEREAS, national statistics show that one in four college women will be raped or 
13 sexually assaulted during her college years; and 
14 WHEREAS, it is estimated that half of those rapes are perpetrated by acquaintances or 
15 dates, not by strangers; and 
161 WHEREAS, even though federal law will now require annual crime reports, rape and 
17 sexual assault are historically the least reported crimes in all segments of our society; now, 
18 therefore, be it 
19 RESOLVED by the Senate, the House of Delegates concurring, That the State Council of 
20 Higher Education be requested to study campus rape. The State Council should examine (i) 
21 ways in which to encourage the reporting of rape and sexual assault by. student victims, 
22 (ii) methods of providing education 011 rape awareness to both female and male students, 
23 (iii) measures to better provide security against rape on campuses, and (iv) other issues 
24 which the joint subcommittee considers are related to the issue of rape on Virginia's 
25 campuses. 
26 The State Council shall complete its work in time to submit its findings and 
27 recommendations to the Governor and the 1992 Session of the General Assembly as 
28 provided in the procedures of the Division of Legislative Automated Systems for the 
29 processing of legislative documents. 
30 
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APPENDIX II 

SCHEV SEXUAL BEHAVIOR ON CAMPUS SURVEY 

METHODS 

sampling 

SCHEV coordinated the communications with state-supported and 
private colleges and universities regarding the survey sample. As 
wide a participation base as possible was sought. All state-supp
orted schools participated; participation was optional for private 
schools. 

SCHEV provided their most current statistics on enrollment at 
all state schools, by pertinent categories of students. Gender was 
an important category in determining the sampling plan, since males 
and females received different questionnaires. Class standing was 
another category used in the sampling and weighting processes, 
because it was thought that experiences with sexual situations of 
the sort described in the questionnaire could differ in type or 
frequency for different classes. 

The SCHEV enrollment statistics were entered into a sampling 
spreadsheet. The general scope of the project allowed for a sample 
size of 5,000. Schools participating were separated from schools 
that declined to participate. six sampling categories were defined 
by a two-by-three matrix: two genders (male and female) by three 
class standing categories (freshmen, graduate students, and 
undergraduate upperclass). Disproportionate samples were drawn by 
gender and class to allow sufficient numbers of cases for detailed 
analyses of each of the six sampling categories. The late addition 
of virginia Union University to the spreadsheat brought the 
requested sample to 5,023. 

Several problems developed with the sampling frame that was 
received which lowered the sample size somewhat. Samples were not 
obtained for Shenandoah University (n=23), Southern Seminary 
College (n=5), and Virginia Union University (n=22). Mary Baldwin 
College was asked for one male student but could not comply due to 
registration problems. There were an additional 13 cases deleted 
from the sample due to improperly coded gender (11 females coded as 
males and 2 males coded as females). This brought the actual 
sample size down to 4,959. 

One other problem with the sample did not affect the total 
sample size. George Mason university was requested to supply 195 
undergraduate upperclass students and 204 graduate students. 
Instead? they supplied 204 undergraduate upperclass students and 
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195 graduate students. 

Data Collection and Data Entry Procedures 

The four questionnaire forms were mailed between October 7 and 
October 10 to 2,995 women and 1,419 men as follows: 

• 795 freshman women 
e 2,200 upperclass/graduate women 

• 545 freshman men 
• 1,419 upperclass/graduate men 

The mailing packets included a cover letter, copy of the question
naire, business reply return envelope for return of the question
naire, and business reply postcard stamped with an identification 
number. This process was designed to ensure 'the respondents' 
anonymity. Sample members were directed to return the question
naire and postcard separately. The initial mailing was followed on 
October 16 with a reminder postcard. A second mailing to students 
who had not returned their identification number postcards 
contained a second cover letter, another copy of the questionnaire, 
and a business reply envelope for return of thfd questionnaire. The 
second mailinq was conducted from Octobel:' 28-30. Returned 
questionnair(;s - 'Yt'ere entered into a data set using the CASES 
software system. 

The data set for this analysis was closed on November 22. As 
of that date, returns had been received from 1,455 women (387 
freshmen and 1,068 upperclass/graduate) and 752 men (159 freshmen 
and 593 upperclass/graduate). Discounting postcards returned as 
bad addresses from those considered eligible to respond, response 
rates were as follows: 

• Women (50.95%) 
• Freshmen (50.13%) 
• Upperclass/Graduate (50.95%) 

• Men (40.11%) 
• Freshmen (29.67%) 
• Upperclass/Graduate (44.29%) 

Weighting 

Because some groups in the population were sampled at 
different rates than others (e. g., more women than men were 
sampled), and because response rates differed among groups, the 
final data set of respondents did not represent the proper 
proportions of subgroups wi thin the student population. To correct 
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for this I the data have been weighted according to the known 
parameters of the population. The weighting process simply gives 
more weight to respondents who were underrepresesented in the 
sample and less weight to those who were overrepresented. 

The data were weighted on three characteristics: gender, 
class, and type of institution. As noted above, disproportionate 
sampling occurred based on gender and class. In addition, response 
rates varied considerably by type of institution. To accomplish 
the weighting, a 22-cell matrix was used to classify respondents. 
The original 6-cell sampling scheme (gender by class) was used, in 
addi tion to institutional type. Four institutional types were used 
(doctoral, comprehensive, private, and two-year). Two possible 
cells in this matrix -- graduate men and graduate women at two-year 
schools -- were considered to be logically impossible and so were 
excluded from the weighting scheme. 

The weights compare the proportion of respondents in each of 
the 22 weighting categories to the corresponding category's 
proportion for the sampling frame as a whole. The weights are the 
quotient of the sampling frame proportion divided by the survey 
proportion. 

In the spreadsheet utilized for the final weights, enrollment 
numbers for Southern Seminary College, Shenandoah University, and 
Virginia union uni versi ty were deleted because no samples were 
received from these three institutions, and the total numbers of 
students at participating universities were part of the weighting 
calculations. 

These weights create a pooled dataset, results from which are 
generalizeable to the student population at participating universi
ties. The weights correct for the differential sampling rates 
across the six sampling categories, and for the different rates of 
response across insti tutional types. Weights for each of the 
categories are as follows: 

Women 
Freshmen 

Private 
Doctoral 
Comprehensive 
2-year 

Upperclass 
Private 
Doctoral 
Comprehensive 
2-year 

Graduate 
Private 
Doctoral 
Comprehensive 
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Weight 

0.763247 
0.641243 
0.871530 
1.033884 

0.924930 
0.875109 
0.992055 
1.691978 

0.329048 
0.331490 
0.288925 



Men 
Freshmen 

Private 
Doctoral 
Comprehensive 
2-year 

Upperclass 
Private 
Doctoral 
Comprehensive 
2-year 

Graduate 
Private 
Doctoral 
Comprehensive 
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1e608678 
1.193379 
1.568521 
2.08"/290 

2.138991 
1.275087 
1.363047 
1.691978 

0.481884 
0.496308 
0.781564 
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Survey Sample Tables 

Sanple 
TOTALS freshmen other un dersrads etc graduate and 1st prof't 

men women total men women total men women total men women total 

TOTAL: Private 82 180 262 22 53 75 44 99 143 16 28 44 
TerrAL: Doctoral 967 1227 2194 135 157 292 419 560 979 413 510 923 
TOTAL: Comprehensive 277 499 776 79 119 198 177 319 496 21 61 82 
TOTAL: Community Colleges 666 1085 1751 308 466 774 358 619 977 0 0 0 
TOTAL: Two-year colleges 7 11 18 5 7 12 2 4 6 0 0 0 
GRAND TOTALS 1999 3002 5001 549 802 1351 1000 1601 2601 450 599 1049 

PRIVATE INSTITUTIONS 
Commonwealth Coll-Hampton 2 6 8 1 2 3 1 4 5 0 0 0 
Commonwealth Coll-Norfolk 1 8 9 1 6 7 0 2 2 0 0 0 
Commonwealth Coll-Richmond 3 10 13 2 8 10 1 2 3 0 0 0 
Hollins College 1 21 22 0 4 4 0 10 10 1 7 8 
Lynchburg College 16 32 48 3 5 8 9 17 26 4 10 14 
Hary Baldwin College 1 17 18 0 5 5 1 12 13 0 0 0 
Randolph-Macon College 7 11 18 2 3 5 5 8 13 0 0 0 
Roanoke Coll ege 10 17 27 4 5 9 6 12 18 0 0 0 
Saint Paul's College 3 6 9 1 2 3 2 4 6 0 0 0 
Shenandoah University 8 15 23 2 3 5 3 8 11 3 4 7 
Southern Seminary College 0 5 5 0 3 3 0 2 2 0 0 0 
Virginia ~esleyan College 8 lS 23 3 4 7 5 11 16 0 0 0 
~ashington and Lee Univ. 22 17 39 3 3 6 11 7 18 8 7 15 
PRIVATE TOTAL 82 180 262 22 53 75 - 44 99 143 16 28 44 

Ul 
DOCTORAL INSTITUTIONS --..J 
George Hason University 177 264 441 18 24 42 75 120 195 84 120 204 
Old Dominion University 120 167 287 lIi 23 41 70 90 160 32 54 86 
University of Virginia 199 223 422 26 31 57 58 71 129 115 121 236 
Virginia Commonwealth U. 158 270 428 17 25 42 79 144 223 62 101 163 
VPI&SU 249 207 456 48 41 89 110 94 204 91 72 163 
~iltiam and Mary 64 96 160 8 13 21 27 41 68 29 42 71 
DOCTORAL TOTAL 967 1227 2194 ~35 157 292 419 560 979 413 S10 923 

COMPREHENSIVE INSTITUTIONS 
Christopher Newport Coll 26 S1 77 5 9 14 21 42 63 0 0 0 
Clinch Valley College 8 11 19 3 3 6 S 8 13 0 0 0 
James Madison University 75 117 192 17 23 40 48 76 124 10 18 28 
Longwood College 14 40 54 4 9 13 10 27 37 0 4 4 
Mary ~ashington College 18 44 62 5 10 15 13 32 45 0 2 2 
Norfolk State University 43 89 132 18 28 46 22 48 70 3 13 16 
Radford University 51 104 155 12 22 34 33 65 98 6 17 23 
VHI 19 0 19 6 0 6 13 0 13 0 0 0 
Virginia State University 23 43 66 9 1S 24 12 21 33 2 7 9 
COMPREHENSIVE TOTAL 277 499 776 79 119 198 177 319 496 21 61 82 



APPENDIX III 
Survey Sample Tables 

Sample (continued) 

TOTALS freshmen Other undergrads graduat~ and 1st prof'l men women total men women total men w;xnen total men women total COHHUNITY COLLEGES 
Blue Ridge Comm Coll 12 24 36 5 9 14 7 15 22 0 0 0 Central Virginia Comm Coll 23 34 57 8 11 19 15 23 38 0 0 0 Dabney S. Lancaster CC 6 12 18 2 4 6 4 8 12 0 0 0 Danvi lle CC 15 26 41 5 7 12 10 19 29 0 0 0 Eastern Shore CC 3 7 10 1 2 3 2 5 7 0 0 0 Germanna CC 8 18 26 4 8 12 4 10 14 0 0 0 J. Sargeant Reynolds CC 53 98 151 8 16 24 45 82 127 0 0 0 Johm Tyler CC 22 39 61 6 9 15 16 30 46 0 0 0 Lord Fairfax CC 12 24 36 5 10 15 7 14 21 0 0 0 Hountain Empire CC 16 20 36 7 14 21 9 6 15 0 0 0 New River CC 19 29 48 10 15 25 9 14 23 0 0 0 Northern Virginia CC 219 312 531 111 149 260 108 163 271 0 0 0 Patrick Henry CC 10 20 30 6 10 16 4 10 14 0 0 0 Paul D. Camp CC S 15 20 3 9 12 2 6 8 0 0 0 Piedmont Virginia Cc 19 3S 54 9 14 23 10 21 31 0 0 0 Rappahannock CC 5 13 18 3 8 11 2 5 7 0 0 0 Southside Virginia Cc 9 19 28 3 10 13 6 9 15 0 0 0 Southwest Virginia CC 19 26 45 11 lS 26 8 11 19 0 0 0 thomas Nelson CC 41 65 106 24 38 62 17 27 44 0 0 0 Tidewater CC 92 147 239 47 63 110 45 84 129 0 0 0 Virginia Highlands CC 12 22 34 6 11 17 6 11 17 !l 0 0 

U1 Virginia ~estern CC 38 63 101 22 28 50 16 35 51 0 0 0 ex> \,Iythevit l e CC 8 17 25 2 6 8 6 11 17 0 0 0 TOTAL COMMUNITY COLLEGES 666 1085 1751 308 466 774 358 619 977 0 0 0 

T\K)-YEAR COLLEGE 
Richard Bland ColLege 7 11 18 5 7 12 2 4 6 0 0 0 TOTAL T\K)-YEAR COLLEGE 7 11 18 5 7 12 2 4 6 0 0 0 

Totals 

Totals Prop II if propForced N Sampling 
Hen total 122723 0.01630 proportion 
Freshmen 36083 0.294 588 550 0.0152 
Other UG 72798 0.593 1186 1000 0.0137 
Grad 13842 0.113 226 450 0.0325 
~omen total 152874 0.01962 
Freshmen 46443 0.304 911 800 0.0172 
Other UG 92537 0.605 1816 1600 0.0173 
Grad 13894 0_091 273 600 0.0432 
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APPEND~II • Survey Sample Tables 

Entire population 

TOTALS freshmen Other undergrads graduate and 1st prof't 
men Ilomen total men Ilomen total men Ilomen total men women total 

TOTAL: Private 5154 9325 14479 1448 2986 4434 3213 5696 8909 493 643 1136 
TOTAL: Doctoral 51984 53304 105288 8794 9094 17888 30493 32365 62858 12697 11845 245~2 
TOTAL: Comprehensive 18ID 26796 45569 5234 6907 12141 12887 18483 31370 652 1406 2058 
TOTAL: community Colleges 46357 62805 109162 20292 27058 47350 26065 35747 61812 0 0 0 
TOTAL: Tlio-year colleges 455 644 1099 315 398 713 140 246 386 0 0 0 
GRAND TOTALS 122723 152874 275597 36083 46443 82526 72798 92537 165335 13842 13894 2ID6 

PRIVATE INSTITUTIONS 
Commonwealth Coll-Hampton 123 337 460 41 117 158 82 220 302 0 0 0 
Commonwealth coll-Norfolk 121 455 576 98 337 435 23 118 141 0 0 0 
Commonllealth Coll-Richmond 140 582 722 103 463 566 37 119 156 0 0 0 
Hall ins College 46 982 1028 0 230 230 3 580 583 43 172 215 
lynchburg College 950 1489 2439 169 274 443 655 991 1646 126 224 350 
Hary Baldwin College 65 993 1058 15 275 290 50 718 768 0 0 0 
Randolph-Hacon College 523 616 1139 151 172 323 372 444 816 0 0 0 
Roanoke College 707 961 1668 253 267 520 454 694 1148 0 0 0 
Saint Paul's College 233 341 574 96 126 222 137 215 352 0 0 0 
Shenandoah University 436 722 1158 106 178 284 239 450 689 91 94 185 
Southern Seminary College 0 257 257 0 155 155 0 102 102 0 0 0 
Virginia ~esleyan College 529 861 1390 189 233 422 340 628 968 0 0 0 
~ashington and lee Univ. 1281 729 2010 227 159 386 821 417 1238 233 153 ~86 
PRIVATE TOTAL 5154 9325 14479 1448 2986 4434 3213 5696 8909 493 643 1136 lJ1 

\.0 
DOCTORAL INSTITUTIONS 
George Hasan University 9174 11134 20308 1152 1388 2540 5427 6962 12389 2595 2784 5379 
Old Dominion University 7236 7788 15024 1166 1316 2482 5088 5219 10307 982 1253 2235 
University of Virginia 9467 8670 18137 1684 1776 3460 4236 4083 8319 3547 2811 6358 
Virginia Commonwealth U. 8808 12135 20943 1125 1480 2605 5786 8305 14091 1897 2350 4247 
VPI&SU 13897 9468 23365 3126 2377 5503 7983 5415 13398 2788 1676 4464 
~illiam and Hary 3402 4109 7511 541 757 1298 1973 2381 4354 888 971 1859 
DOCTORAL TOTAL 51984 53304 1Q5238 8794 9094 17888 30493 32365 62058 12697 11845 24542 

COHPREHENSIVE INSTITUTIONS 
Christopher Hewport Coll 1919 2923 4842 359 522 881 1560 2401 3961 0 0 0 
Clinch Valley College 559 689 1248 203 201 404 356 488 844 0 0 0 
James Madison University 4888 6123 11011 1125 1314 2439 3469 4390 7859 294 419 713 
longllood College 988 2185 3173 239 535 774 737 1560 2297 12 90 102 
Hary ~ashington College 1234 2510 3744 299 591 890 921 1878 2799 14 41 55 
Horfolk State University 2871 4692 7563 1191 1601 2792 1597 2794 4391 83 297 380 
Radford University 3413 5450 8863 813 1269 2082 2422 3778 6200 178 403 581 
VHf 1350 0 1350 407 0 407 943 0 943 0 0 0 
Virginia State University 1551 2224 3775 598 874 1472 882 1194 2076 71 156 227 
COMPREHENSIVE TOTAL 18ID 26796 45569 5234 6907 12141 12887 18483 31370 652 1406 2058 



APPENDIX III 
Survey Sample Tables 

Enti re population (continued) 
TOTALS freshmen Other undergrads graduate and 1st profll men women total men wocnen total men women total men wanen total COMMUNITY COLlEG~S 

Blue Ridge Comm Coll 826 1354 2180 334 506 840 492 848 1340 0 0 0 Central Virginia Comm Coll 1594 1950 3544 495 629 1124 1099 1321 2420 0 0 0 Dabney S. Lancaster CC . 406 709 1115 125 257 382 281 452 733 0 0 0 Danville CC 1098 1547 2645 348 430 778 750 1117 1867 0 0 0 Eastern Shore CC 174 371 545 62 106 168 112 265 377 0 0 0 Germanna CC 550 1036 15M 286 439 725 264 597 861 0 0 0 J. Sargeant Reynolds CC 3768 5667 9435 509 903 1412 3259 4764 8023 0 0 0 Johm Tyler CC 1511 2245 3756 381 528 909 1130 1717 2847 0 0 0 Lord Fairfax CC 850 1425 2275 349 598 947 501 827 1328 0 0 0 Mountain Empire CC 1130 1171 2301 459 820 1279 671 351 1022 0 0 0 New River CC 1352 1657 3009 673 876 1549 679 781 1460 0 0 0 Northern Virginia CC 15126 18111 33237 7297 8670 15967 7829 9441 ln70 0 0 0 Patrick Henry CC 745 1170 1915 426 608 1034 319 562 SS1 0 0 0 Paul D. Canp CC 396 851 1247 216 497 713 180 354 534 0 0 0 piedmont Virginia CC 1321 2016 3337 565 824 1389 756 1192 1948 0 0 0 Rappahannock CC 347 758 1105 184 449 633 163 309 472 0 0 0 Southside Virginia CC 680 1069 1749 229 566 795 451 503 954 0 0 0 Southwest Virginia CC 1329 1509 2838 746 875 1621 583 634 1217 0 0 II thomas Nelson CC 2852 3759 6611 1580 2206 3786 127Z 1553 2825 0 0 0 Tidewater CC 6364 8550 14914 3082 3666 6748 3282 4884 8166 0 Q 0 Virginia Highlands CC 818 1232 2050 400 624 1024 418 608 1026 0 0 0 

'" 
Virginia Vestern CC 2582 3652 6234 1421 1639 3060 1161 2013 3174 0 0 0 0 Io'ythevi Ue CC 538 996 1534 125 342 467 413 654 1067 0 0 0 TOTAL C~JNITY COLLEGES 46357 62805 109162 20292 27058 47350 26065 35747 61812 0 0 0 

TWO-YEAR COLLEGE 
Richard Bland College 455 644 1099 315 398 713 140 246 3156 0 0 0 TOTAL TWO-YEAR COLLEGE 455 644 1099 315 398 713 140 246 386 0 0 0 

• 
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I. AUTHOR TTY FOR STUDY 

By letter dated March 31, 19B9, the Virginia Parole Board made of the 
Crime Commission a formal request to "conduct a study and review" of the 
Youthful Offender Act, Code of Virginia, §19.2-311. By vote of the full Crime 
Commission on April 1B, i9B9 it was agreed to conduct this study. 

§9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report, a~ld make recommendations on all 
areas of public safety and protection." §9-127 of the Code of Virginia 
provides that "the Commission shall have duty and power to make such studies 
and gather information in order to accomplish its purpose, as set forth in 
§9-125, and to formulate its recommendations to the Governor and the General 
Assembly." §9-134 of the Code of Virginia authorizes the Commission to 
"conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings." The Virginia State Crime 
Commission, in fulfilling its legislative mandate, undertook the study of the 
Youthful Offender Act requested by the Virginia Parole Board. 

II. MEMBERS APPOINTED TO SERVE 

During the April 1B, 19B9 meeting of the Crime Commission, its Chairman, 
Senator Elmon T. Gray of Sussex, selected Reverend George F. Ricketts, Sr., to 
serve aa chairman of the Corrections subcommittee which conducted this study. 
Members of the Crime Commission who serve on the subcommittee are: 

Reverend George F. Ricketts, Sr., of Richmond, Chairman 

Senator Howard P. Anderson of Halifax 

Delegate Robert B. Ball, Sr., of Henrico 

Mr. Robert C. Bobb of Richmond 

Senator Elmo G. Cross, Jr., of Hanover 

Senator Elmon T. Gray of Sussex 

Delegal~e Raymond R. Guest, Jr., of Front Royal 

Speaker A. L. Philpott of Bassett 

III. EXECUTIVE SUMMARY 

During the course of the study the subcommittee met on four occasions, and 
heard testimony from corrections officials and members of the Virginia Parole 
Board. 

The information received by the subcommittee suggested the need for 
amendments to the Youthful Offender Act to resolve ambiguities in the Code and 
to create an efficient process of moving youths into and out of the program. 

The subcommittee found that a redundant testing period required by the 
present Code, subsequent to sentencing, unnecessarily consumes additional 
resources, conflicts with Supreme Court rules on jurisdiction of the court, 
and inhibits authority of the sentencing court. 
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Conflicting Code sections appear to restrict the ability of the Department 
of Corrections to place youthful offenders in appropriate facilities other 
than the singular facility at Southampton. 

The subcommittee also found that no statistics were available to measure 
the effectiveness of the program in terms of reducing recidivism. 

Finally, the subcommittee concluded that the Code does not clearly address 
how to handle those youth sentenced under the Act who are subsequently removed 
for intractable behavior, or who subsequently receive a second conviction with 
a determinate sentence. Thus, the subcommittee recommended the following: 

1. That, upon loss of eligibility to remain in the youthful offender 
program, an offender be denied access to actual program components 
but continue to receive continuous parole evaluation. 

2. That an offender receiving a subsequent conviction be paroled, at the 
Parole Board's discretion, to serve his second sentence consecutively. 

3. That "intractable behavior" (the exhibition of which reb"'Ults in loss 
oE eligibility to remain in the youthful offender program) be defined 
in the Code. 

4. That an offender be housed in any suitable facility, not solely the 
Southampton facility. 

5. That all testing for suitability for program be done before 
sentencing. (No resentencing; no violation of Rule 1:1.) 

6. That recidivism rates be tracked for this and other programs. 

IV. BACKGROUND 

The Youthful Offender Act in Virginia (Code of Virginia. §19.2-311 et 
seq., (See Appendix B.) was passed subsequent to passage of a comparable 
federal statute which has since been repealed. Prior to 1982, sentencing to 
the youthful offender program was relatively rare. Since that time the 
program has been far better utilized, to the point where the youthful offender 
facility at Southampton is habitually at, or near, capacity. 

A legislative review of the youthful offender statute was sought by Frank 
Saunders of the Virginia l\arole Board, to respond to perceived ambiguities in 
the law and specific difficulties encountered in administration of the 
program. During the 1989 Session of the Virginia General Assembly, Delegate 
William P. RobinSon, Jr. submitted, but subsequently withdrew, House Bill No. 
1558, to amend the Youthful Offender Act. (See Appendix D.) In March, 1989, 
Clarence JaCKson, Chairman of the Parole Board, made a formal request .of the 
Crime Commission for consideration of these problems. In April, 1989 the full 
Commission voted to review that statute. 

V. APPLICABLE LAW 

• Code of Virgin~~ §53.1 et seq. Facilities for Youthful Offenders. 
• Code of Virginia, §19.2-311 et seq. Indeterminate Commitment. 
• Supreme Court of Virginia, Rule 1:1. Finality of Judgments. 
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VI. OBJECTIVES/ISSUES 

Difficulties in administt'ation of the Youthful Offender Program have 
arisen as a result of questions' as to how existing law should be interpreted, 
and whether such law serves the objectives of the program. 

The subcommittee identified the following as distinct issues for study: 

A. Where should authority for administration of the program derive? 

(i) What authority does present law grant, and to whom? 
(ii) In achieving the objectives the law is meant to serve, how 
should authority and responsibility for administration of the program 
be apportioned? 

B. How should any conflict between the Youthful Offender Act and Rule 
1:1 of the Rules of Supreme Court of Virginia be resolved (should the 
act be made an exception from the Rule or made to conform therewith). 

C. Does the present law, in the context of existing prison facilities, 
effectively bar participation of females in the Youthful Offender 
Program and, if so, how should such obstacles be overcome? 

D. When an individual receives a sentence under the Youthful Offender 
Act, and in addition receives a determinate sentence (or sentences) 
for one or more other criminal acts, how should program apply to said 
individual? 

VII. PROBLEM ANALYSIS/DISCUSSION 

A. Diagnostic Testing for Entry into Program 

Because there exist mul tiple stages in the process of sentencing and 
admitting an individual to the Youthful Offender Program, questions have 
arisen as to what authority exists at any given time in this process. (See 
Figure VII.-l for status of program at the time of this report.) 

Under Code of Virginia, §19.2-316, the court may, in its discretion, 
commit a person to the diagnostic facilities of the Youthful Offender 
institution for testing prior to any determination of punishment. (See 
Appendix B.) Whether this option has been exercised by the court or not, a 
judge may sentence a first offender between the ages of eighteen and 
twenty-one to an indeterminate sentence under Code of Virginia, §19. 2-311. 
(See Appendix B.) 

If a youth is sentenced to this program, a concurrence by the Parole Board 
and by the Department of Corrections is required to determine that the 
individual is fit for the program and that faci.Iities remain available. 
Should concurrence )'lot be reached, the individual must be returned to the 
court for' resentencing. In the case that this process consumes more than 
twenty-one days, Rule 1:1 of the Rules of Supreme Court of Virginia does not 
appear to permit a return to the court for resentencing since the court has by 
that time lost jurisdiction. (See Appendix B.) 
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Code of Virginia, §19.2-313, allows for parole of "any person committed 
under the provisions of §19.2-311" at the sole discretion of the Virginia 
Parole Boa.rd, following a requisite "initial study, testing and diagnosis" 
(See Appendix B). It would appear from the statute, therefore, that only the 
Parole Board may release an individual from the program once he has already 
been accepted. The law does not clearly establish that testing as required 
under §19.2-311 need take place prior to acceptance into the program. 
Actually, §19.2-313 suggests that the regnired testing ta.ke place subsequent 
to acceptance into the program. 

B. Place of Confinement 

The Department of Corrections is given explicit authority in Code of 
Virginia, §53.1-66, to remove any individual from a youthful offender facility 
upon a finding "that his intractable behavior indicates he will not benefit 
from the program" (See Appendix B). Removal from such facility is not 
equivalent to removal from the youthful offender program. In establishing the 
requirement for separate facilities for the program, however, Code of 
Virginia, §53.1-63, implies that youthful offenders must be housed at a 
youthful offender facility. This conclusion would seem to be contradicted by 
§53.1-64, which specifically recognizes that persons may be "confined 
elsewhere in the state corrections system under the indeterminate period of 
commitment authorized by §19.2-311 et seq." (See Appendix B.) 

This ambiguity in the law has brought about significant confusion as to 
the appropriate course of conduct in sentencing and parole for individuals 
transferred out of the Youthful Offender Center. 

Co Facilities for Females 

The question of facilities for females sentenced under §19.2-311 et seq. 
is closely related to this section of the law as well. If separate facilities 
are required for youthful offenders, accommodations must be provided for any 
females sentenced under the Act. There have been relatively few persons in 
this category during the history of the youthful offender program in this 
state, and even these low figures appear to be on the decline. No females 
were sentenced to the program in 1988 and none were sentenced in 1989 as of 
the most recent available data (See Appendix C). It is not clear whether the 
lack of separate facilities is a factor in this regard. 

D. Resentencing of Ineligible Inmates 

The practice of the Parole Board and Department of Corrections at pre~ent 
is to place persons sentenced to the youthful offender program in the 
reception center at Southampton for approximately five days. Therea£ter, they 
are sent to the Youthful Offender Center for a joint insti tution assessment. 
This process appears to encompass both the initial review required under 
§19.2-311, and the initial study, testing and diagnosis mandated by §19.2-313. 

Because this practice normally exceeds twenty-one days, Rule of Court 1:1 
does not permit return of these individuals for resentencing if they are not 
accepted into the program. A consensus by the Department of Corrections and 
the Parole Board suggests a sixty-day time period to be more appropriate for 
this process. 

-4-



§19.2-312 grants authority only to the Department of Corrections to 
determine where an individual should be confined once that individual is in 
the program, and has undergone the initial testing and diagnosis process. 

~ Removal from the Program 

Currently, the Code makes no specific allowance for the situation where a 
youthful offender receives a second criminal offense. The practice is to 
remove a second offender from the facility and, effectively, from the program 
altogether, with the result that he does not receive ordinary parole 
consideration. At some point (usually shortly after receiving a second 
conviction) he is paroled to ... erve the second (fixed) term. No "method" for 
service of a second sentence is in existing Code language. 

Likewise, under existing practice, a youthful offender exhibiting 
intractable behavior is removed from the facility and from the program 
entirely. His "immediate" parole eligibility and continuous evaluation could 
be lost, and ordinary review is not substituted. Under current practice he 
could potentially serve out the full three-year sentence in another facility. 

VIII. STUDY DESIGN 

The subcommittee reviewed the law governing the youthful offender program, 
and solicited information and testimony on the program in practice from the 
Department of Corrections and the Virginia Parole Board. 

The subcommittee also engaged in an on-site inspection oE the Youthful 
Offender Center at Southampton, as well as an inspection of the St. Bride's 
Correctional Center, which is the primary alternative facility for those 
individuals who would otherwise qualify, but are not sentenced to, or accepted 
into, the youthful offender program. 

An analysis of existing law, and of the youthful offender program as it 
now operates, was conducted in conjunction with consideration of goals for the 
program. A review of objectives of the program has been made in deter.mining 
what changes in the law and/or practice of the program are necessary to meet 
these objectives. 

MEETINGS: 

First Subcommittee Meeting 
Second Subcommittee Meeting 
Third Subcommittee Meeting 
Fourth Subcommittee Meeting 
Fifth Subcommittee Meeting 

REPORTS: 

Initial Staff Study 
1st Interim Report 
2nd Interim Report 
Final Report to Subcommittee 
Initial Report to Full Commission 
Final Report to Full Commission 
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June 20, 1989 
July 27, 1989 
August 15, 1989 
September 19, 1989 
December 18, 1989 

June 20, 1989 
July 27, 1989 
August 15, 1989 
September 19, 1989 
October 17, 1989 
December 19, 1989 



IX. FINDINGS 

A. DOC and Parole Board ioint review, and post sentence testing & diagnosis 
is effegtive as a jointly-conducted, single process. 

An investigation into the administration of the Youthful Offender Act 
revealed that the separate processes of (1) joint review by the Virginia 
Parole Board and Department of Corrections required under c..ode of Virginia 
§19.2-311, and (2) the test.ing and diagnosis of sentenced inmates called for 
under §19. 2-312, are presently being conducted as a single ongoing process. 
While this procedure could cloud the lines of responsibility of the reviewing 
parties, the Commission has determined that it is an efficient means for 
carrying out statutory duties and that all parties involved in the process 
find it to be most effective. 

B. Discretionary presentence testing and mandatory postsentence testing can 
effectively be accomplished with a single testing period prior to sentencing. 

A presentence testing period presently allowed at the discretion of the 
sentencing judge pursuant to Code of Virginia §19.2-316 is conducted in 
essentially the same manner as testing required by §19.2-311 and §19.2-312 
subsequent to sentencing. Thus, comparable test resul ts could be achieved 
with a single test period. By conducting such testing prior to sentencing, 
violation of Court Rule 1:1 is avcided. 

C. Current practice potentially denies an ineligible offender appropri,!lte 
. parole review. 

A youthful offender who loses his eligibility to continue to participate 
in the program by virtue of his intractable behavior or second conviction (or, 
as proposed, by voluntary withdrawal) often also loses all parole 
consideration and may serve more time than he would if appropriately 
reviewed. There is no Code provision to address this problem. 

D. There is no mechanism in the Code to accomodate a youthful offender who 
receives a second offense. 

A second offender who is no longer eligible for the youthful offender 
program is not accomodated by current law. It is unclear 1) whether a second 
offense should be served concurrently or consecutively, 2) how parole time is 
to be calculated, or 3) when and by what mechanism a youthful offender 
sentence would be considered fully served. 

E. Other corrections facilities for housing inmates comparable to those at 
the Youthful Offender Center may offer more programs. 

A tour and review of the Youthful Offender Center at the Southampton 
Correctional Center, and a similar tour and review of the facilities at St. 
Bride's Correctional Center (both used for iadividuals of comparable age and 
similar convictions), revealed that varying educational and vocational 
programs are available at each but that the greater number (and larger) of the 
programs are found at St. Bride's. Thus, inmates in the Youthful Offender 
Center may not be receiving educational and training benefits that are 
available at other corrections facilities which house similar offenders. 
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F. Sugcess of the youthful offender program in rehabilit~~~_lll1..rrf. 

presently be determined. 

The objective inherent in placing young people in the youthful offender 
program is rehabilitation. The hope is that with proper treatment and 
exposure to peers who are also found suitable for this program, offenders will 
be better equipped to reenter society in a productive and la,., abiding role. 
The Commission's investigation found, however, that a rate of recidivism for 
graduates of the program cannot be determined with present statistical data. 
A prime means for determining the success of the program (relative to normal 
incarceration), therefore, is not available. 

X. RECOMMENDATIONS 

The subcommittee studying the youthful offender program carefully 
considered the goals of the program, as reflected in the Youthfu,l Offender 
Act, and the manner in which it is presently administered. At its meeting on 
December 18, 1989, the subcommittee unanimously adopted the following 
recommendations for presentation to the full Comm.ission on December 19, 1989. 
(See Appendix F for proposed statutory language.) 

A. Amendment to the Youthful Offender Act to accomodate t.hose ineligibl!?J.QX. 
the program. 

The subcommittee recommended amending § 19.2-311 of the Code of V4r:giniJ! 
to essentially codify existing practice with respect to treatment of secnnd 
offenders and those offenders exhibiting intractable behavior. Presently, 
without guidance from the Code, an inmate found ineligible to continue as a 
youthful offender is removed by the Department of Corrections from the program 
entirely. As a consequence, continuous parole evaluation is often lost. The 
subcommittee recommended tl1at, if ineligible, an offender would only lose his 
access to programs and not his eligibility for continuous parf'le evaluation. 
Thus, a second offender or an intractable offender (or one who voluntarily 
removes himself from the program) will not "fall into the crack." 

Addi tionally, per the recommended amendments, an offender who receives a 
subsequent conviction would, upon parole at the discretion of the Parole 
Board, serve his second sentence consecutively with the first (youthful 
offender) sentence. 

Another amendment recommeded was to allow the offender to choose the 
program, or not, and to voluntarily withdraw. Under the latter circumstance 
he would still receive continuous parole evaluation under § 19.2-313. 

B. Amendment to,§ 53.1-66 ,to define "Intractable Behavior." 

To resolve any doubt the subcommittee recommended defining, in the Code, 
the meaning of "intractable behavior." (See Appendix F for definition.) 

C. Amendment to the Virginia Code to permi t housing of youthful offenders in 
any appropriate facility. 

The subcommittee recommended amending §53.1-63 of the Code of Viruinia to 
allow the housing of youths sentenced under the Youthful Offender Act at any 
state correctional facility found by the Board of Corrections to be suitable 
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and designated as such. (See Appendix F.) This clarifies allowance for women 
to be placed, likewise, at any suitable facility. 

D. Amendment ~Q the Virginia Code to require testing pr~to sentence, an4 
eliminate post-sentence testing. 

The subcommittee recommended abolis.hing §19.2-312 of the Code of Virginia, 
requ~r~ng testing of persons already ~~tenced to the youthful offender 
program, and amending §19.2-311 to provide for a sixty-day period of mandatory 
testing and diagnosis of all convicted persons prior to their being sentenced 
to the program. (See Appendix F.) This removes problem or re-sentencing and 
violation of Court Rule 1:1 (21-day rule). 

E. Administrative recommendation to traqk recidivism rates among inmates of 
disqrete programs in the POC. 

The subcommittee recommended an administrative standard within the 
Virginia Department of Corrections requiring a regular and habitual process of 
tracking the rate of recidivism among inmat?s sentenced/assigned to the 
youthful offender program and other programs and institutions within that 
department. 
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COMMONWEALTH of VIRGINIA 
CLARENCE L. JACKSON. JR. 
CHAIRMAN 

Virginia Parole Board 
6900 Atmore Drive 

Richmondl Vh-ginia 23225 
(804) 674-3081 

BOARD MEMBERS . 
LEWIS W. HURST 
VICE·CHAIRMAN 

JOHN A. BROWN 
GEORGE M. HAMPTON. SR. 

JOHN 0 PARKER 
EXI;CUTIVE DIRECTOR 

March 31, 1989 

The Honorable Elmon T. Gray, Chairman 
Virginia State Crime Commission 
General Assembly Building 
P. O. Box 3-AG 
Richmond Virginia 23208 

Dear Mr. Chairman: 

LEWIS W. HURST 
CLARENCE L. JACKSON, JFi. 

FRANK E. SAUNDERS 

Since the enactment of legislation creating the Youthful Offender 
Act, Code Section 19.2-311, many questions have been raised about 
the intent of statutory requirements and the correlative procedures 
for implementation. Also, because other sections of the Code 
control judicial decisions, Section 19.2-311 appears to conflict 
with those Sections. 

The two primary agencies involved in carrying out the intent of 
Section 19.2-311, the Virginia Parol~Board and the Dep&rtment of 
Corrections, jointly concur that an 'impartial review of the code 
and related operating procedures should be conducted. Therefore, 
the Virginia Parole Board would like to request that the State 
Crime Commission conduct a study and review of the above mentioned 
statute. This request is being made after considerable assessment 
by the VPB and DOC that there does exist a number of 
inconsistencies in the interpretation and application of the 
statute. 

The nature of these problems are many, however, to give the State 
Cr.ime Commission an understanding of the complexity of these 
problems, I have outlined for your information the following 
examples: 

(1) Conflict in language in different sections Jf the 
Code makes it difficult to determine when the 
sentencing court's jurisdiction oyer the youthful 
offender ceases. For example, when an offender is 
not accepted into the Youthful Offender Program 
after a concurrent assessment between the VPE and 
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The Honorable Elmon T. Gray, Chairman 
Virginia State Crime Commission 
Page: 2. . ,. . . . . . . . . . . . . 

DOC, he is then redirected to the adult system. 
This practice is contrary to statutory provisions 
requiring that the offender be returned to the 
sentencing court when program acceptance is denied. 

(2) In some instances an offender sentenced under the 
Act may never leave the assessment component stage 
due to an initial screen-out at DOC's Reception 
Center. 

(3) There seems to be a statewide lack of knowledge and 
awareness of the provisions of the statute. 

As 1. ;1..',ldicated, there are other problems associated with the Act 
th~t. we feel should be addressed. Members of the Virginia Parole 
Board would like to meet with you and members of the Commission to 
outline the problem areas and offer any suggestions on how we think 
improvements could be made in the statute to make it a more 
meaningful application of the Youthful Offender Program as 
originally intended by the legislature. 

Thank you for your consideration in this matter. We look forward 
to your response. 

CLJJr:gbb 
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ARTICLE 2. 

Indeterminate Commitment. 

§ 19.2-311. Indeterminate commitment to Department of Corrections 
ill certain cases; duration and character of commitment; concurrence 
by Department. - A. The judge, after a finding of guilt, when fixing 
punishment in those cases specifically enumerated in subsection B of this 
,c;ection, may, in his rliscretion, in lieu of imposing any other penalty provided 
by law or which a jury has imposed in a jury trial, commit persons convicted 
in such cases for a period of four years, which commitment shall be 
indeterminate in character. Subject to the provisions of subsection C hereof, 
such persons shall be committed to the Department of Corrections for initial 
confinement for a period not to exceed three years. Such confinement shall be 
followed by at least one year of supervisory parole, conditioned on good 
behavior, but such parole period shall not, in any case, continue beyond the 
four-year period. 

B. The provisions of subsection A of this section shall be applicable to first 
convictions in which the person convicted: 

1. Committed the offense of which convicted after becoming eighteen. but 
before becoming twenty-one years of age, or was a juvenile certified for trial 
as an adult under the provisions of § 16.1-269 or § 16.1-272; and· . 

2. Was convicted of an offense which is either (i) a felony not punishable as 
a Class 1 felony, or (ii) a misdemeanor involving injury to a person or damage 
to or destruction of property; and . 

3. Is considered by the judge to be capable of returning to society as a 
productive citizen following a reasonable amount of rehabilitation. ... 

. C. Subsequent to a finding of guilt and judgment of commitment, the 
iJepartment of Corrections and the Parole Board shall forthwith review an 
aspects of the case, and,if they concur that (i) such commitment is in the best 
interest of the Commonwealth and of the person convicted and (ii) facilities 
are available for the confinement of such person, then such person shall be 
forthwith so committed. In the event such concurrence is not reached, then 
such person shall be again brought before the court, which shall review the 
sentence previously imposed, and may reduce such sentence, or commit such 
person to the Department of Corrections or to a local detention facility to 
serve his sentence as the interests of justice may require. (Code 1950, 
§ 19.1-295.1; 1966, c. 579; 1974, cc. 44, 45; 1975, c. 495; 1976, c. 498; 1980, c. 
531; 1988, c. 38.) 

§ 19.2-315. Compliance with terms and conditions of parole; time on 
parole not counted as part of cOlll11,1itment period. - Ev~r:t person on 
parole under § 19.2-314 shall co~ply wl~h such terms ana. condltlO~s as may 
be prescribed by the Board accordn.g to § 53.1-157 and shall be subject .t9 the 
penalties imposed by law for a violation of ~uc~ terms ~nd condltlons. 
Notwit).1standing any other provision of the Code, If parole IS re,,:"oke.d a? a 
result of any such violation, such person may be returned to t~le mstltutlOn 
established unde~' Article 4 (§ [3.1-63 et seq.) of Chapter 2 of TItle 53.1 upon 
the direction of the Parole Boa.·~l with the concurrence of the Department of 
Corrections provided such person has not been convicted since his release on 
parole of a~ offense constituting a felony under the laws of the C0Il1:mon
wealth. Time on parole shall not be counted as part of the four-year penod of 
commitment under this section. (Code 1950, § 19.1-295.5; 1966, c. 579; 1975, 
c: 495; 1984, c. 33.) • 
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AR'l'ICLE4. 

State Facilities [01' Youthful Offenders. 

§ 53.1·63. Department to establish facilities for persons committed 
nnder § 19.2·311 et seq. - The Department shall establish, staff and 
maintain state correctional facilities for the rehabilitation, training and 
confinement of persons committed to the Department under the provisions of 
§ 19.2·311 et seq. Persons admitted to these facilities shall be determined by 
the Department to have the potential for rehabilitation through confinement 
and treat.ment therein. (Code 1950, § 53·128.1; 1966, c: 482; 1974, cc. 44, 45; 
1982, c. 636.) 

§ 53.1·64. Programs and facilities. - The Department shall establish 
and maintain at each facility: 

1. Programs for counseling, education and vocational training; 
2. Buildings sufficient to ensure the secure confinement of persons admit· 

ted to the facility; and . 
3. Programs for the study, testing and diagnosis of the following persons: 
a. Persons committed to the Department under the provisions of § 19.2·311 

et seq. and confined at a youthful offender facility for a determination as to 
the likelihood of their benefitting from the program of such facility; and 

b. Persons confined therein and confined elsewhere in the state corrections 
system under the indeterminate period of commitment authorized by 
§ 19.2-311 et seq., to evaluate their progress periodically and to determine 
their readiness for release; and 

c. Persons committed to the Department for diagnosis under the provisions 
of § 19.2-316 prior to a determination of punishment. (Code 1950, § 53-128.2; 
1966, c. 482; 1982, c. 636.) 

§ 53.1·65. Consideration of report developed at diagnostic facilities. 
- The Department shall give careful consideration to the report developed at 
the diagnostic facilities established under § 53.1-64 in determining whether 
persons committed to it under the provisions of § 19.2-311 et seq.,- are to b~\ 
confined at a youthful offender facility or elsewhere in the state corrections 
system. (Code 1950, § 53-128.3; 1966, c. 482; 1982, c. 636.) 

§ 53.1·66. Transfer of prisoners to other facilities. - Any person 
confined by the Department in a facility established by this chapter may be 
transferred from such facility to other facilities in the state corrections system . 
for the remainder of the period of commitment under § 19.2-311 et seq., upon 
a finding by the Department that his intractable behavior indicates he will 
not benefit from the programs of a youthful offender facility. (Code 1950, 
§ 53-128.4; 1966, c. 482; 1982, c. 636.) 

§ 53.1·67. Admission to facility; good conduct allowance restricted. 
- In no case shall a person previOllsly confined in a youthful offender facility, 
whether for a different or the same offense, be confined again in such a 
facility, except for the purposes of study, testing and diagnosis. 

The provisions of §§ 53.1-191, 53.1-196, and 53.1-198 through 53.1·201 
relating to good conduct credits and allowances and extraordinary service and 
the provisions of § 53.1-187 relating to credit for time served in a correctional 
facility or juvenile detention facility shall not apply to persons sentenced 
under § 19.2-311 for a crime committed on or after July 1, 1983. Acts 
performed by such persons which would earn credit for them under * 53.1-191, if it were applicable, shall be noted on their record by the 
authorities of the facility. (Code 1950: § 53-128.5; 1966, c. 482; 1982, c. 636; 
1983, c. 606; 1984, c. 313.) 
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PART ONE 

General Rules Applicable to All Proceedings 

Rule 1:1. Finality of Judgments, Orders and Decrees. 
Rule 1:2. Venue in Criminal Cases. 
Rule 1:3. Reporters and Transcripts of Proceedings in Courts. 
Rule 1:4. General Provisions as to Pleadings. 
Rule 1:4A. Special Rule for Pleadings in General District Courts. (Repealed.) 
Rule 1:5. Counsel. 
Rule i:6. Service of Notice to Take Depositions. (Rescinded, Reserved for 

Future Use.) 
Rule 1:7. Computation of Time. 
Rule 1:8. Amendments. 
Rule 1:9. Discretion of Court. 
Rule 1:10. Verification. 
Rule 1:11. Striking the Evidence. 
Rule 1:12. Copies of Pleadings and Requests for Subpoenas Duces Tecum to 

Be Furnished. 
Rule 1:l.'3. Endorsements. 
Rule 1:14. Regulation of Conduct in the Courtroom. 
Rule 1:15. Local Rules of Court. 
Circuit Courts of Virginia - Times for the Commencement of the Regular 

Terms. 
Rule 1:16. Size of Paper. 
Appendix of Forms. 

Editor's note. - Part One became effective March 1, 1972. The statements of the source 
appearing after the sevoral rules in this part, which WClre prepared by a subcommittee and 
presented to the Judicial Council, are not part of the Rules as adopted by the Supreme Court of 
Virginia. 

Rule 1:1. Finality of JUdgments, Orders and Decrees. 

All final judgments, orders, and decrees, irrespective ofterms of court, shall 
remain under the control of the trial court and subject to be modified, vacated, 
or suspended for twenty-one days after the date of entry, and no longer. But 
notwithstanding the finality ofthejudgment, in a criminal case the trial court 
may postpone exo,cution of the sentence in order to give the accused an 
opportunity to appiy for a writ of error and supers'edeas; such postponement, 
however, shall not extend the time limits hereinafter prescribed for applying 
for a writ of error. The date of entry of any final judgment, order, or decree 
shall be the date the judgment, order, or decree is signed by the judge. 
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NUMBER OF YOUTHFUL OFFENDER SENTENCES BY SEX 

1985-1989 

1985a 1986 1987 1988 

:r.rale 103 165 157 117 
94.5% 98.8% 97.5% 100.0% 

Female 6 2 4 0 
5.5% 1. 2% 2.5% 0.0% 

109 167 161 117 

a Based on approximately eleven months of data. 

b Based on approximately one month of data. 

1989b 

9 
100.0% 

0 
0.0% 

9 

* Data source: Pre/Post sentence Investigation database. 

(Information provided by the Virginia Department of Criminal Justice Services) 
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1989 SESSION 
LD6697555 

1 HOUSE BILL NO. 1558 
2 Offered January 23, 1989 
3 A BILL to amend and reenact § JS.2-3JJ oj the Code oj Virginia, relating to youthful 
4 
5 
6 
7 
8 
9 

offenders. 

Patron-Robinson 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-311 of the Code of Vi~ ginia is amended and reenacted as follows: 

§ 19.2-311. Indeterminate commitment to Department of Corrections in certain cases; 
duration and character of commitment; concurrence by Department.-A. The judge, after a 
finding of guilt, when fixing punishment in those cases specifically enumerated in 
subsection B of this section, may, in his discretion, in lieu of imposing any other penalty 
provided by law or which a jury has imposed in a jury trial, commit persons convicted in 
such cases for a period of four years, which commitment shall be indeterminate in 
character. Subject 00 the provisions at subseGtiGn G lleFe&.f; sooh Such persons shall be 
committed to the Department of Corrections for initial confinement for a period not to 
exceed three years. Such confinement shall be followed by at least one year of supervisory 
parole, condHioned on good behavior, but such parole period shall not, in any case, 
continue beyond the four-year period. 

B. The provisions of subsection A of this section shall be applicable to ~ convictions 
in which the person convicted: 

1. (i) Committed the a first offense of which convicted after becoming eighteen but 
before becoming twenty- one jive years of age, or (ii) committed a second or subsequent 
offense oj which convicted after becoming eighteen but bejore becoming twenty-three years 
of age, or (iii) was a juvenile certified for trial as an adult under the provisions of § 
16.1-269 or § 16.1-272; and 

2. Was convicted of an offense which is either (i) a felony not punishable as a Class 1 
felony, or (ii) a misdemeanor involving injury to a person or damage to or destruction of 
property; and 

3. Is considered by the judge to be capable of returning to society as a productive 
citizen following a reasonable amount of rehabilitation. 

Go Subsequent te a Hru:l-ing at guilt and judgment at comm.itment, the Department Gf 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 GGrr8(;tions ana. the Parole &arG shall forth'.v:ith review all aspects at the ease, ana. if they. 
37 eoo~tU! that -fit- stl£h commitment is in the best int&FeSt at the Commonwealth ana. at the 
38 ~n CGn¥k-teG ana. W facilities a-I=e available ful: the oonfinament at stl£h person, thea 
39 stl£h person shall be ferthwith so committed. In the event su£h concurfeRC8 is net reached, 
40 then stl£h person shall be again brought before the eem:t, WlliGh shall ~ew the sentence 
41 previously: imposed, and InaJt I=etlute stl£h sentence, Ql! commit stl£h p&.fSOO 00 the 
42 ;gepartment of' Gorrections Ql! tG a leeal detention facility te ser:ve his sentene-e as the 
43 interests of justi£e InaJt require. 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 D-2 
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APPENDIX E 

Comparison of Southampton and St. Bride's Correctional Centers 

Factors for Comparison Youthful Offender Center St. Bride's Corr. Center 
Southampton Corr. Center 

Number of Inmates Capacity - 100 
Population - 95 - 100 

Capacity - 455 
Population - 450 - 455 

Type of Inmates First offenders between 
the age of 18 and 21. 
Program is voluntary. 

First offenders between 
the age of 18 and 25. 

Recidivism Rate Among Information unavailable. Information unavailable. 
First Offenders 

Percentage of Population 
in Education or Trade 
Programs 

Number of Trade Programs 
Available to Inmates 

Percentage of Inmates 
Receiving GED's by Year 

100~ classroom education Approx. 60~ to 70~ 

is mandatory for all participation is voluntary. 
inmates. 

Four trade programs are Eight trade programs are 
available to train available to train 
inmates. Participation inmates. Participation is 
is voluntary. voluntary. 

1984-85 38~ 1984-85 - 12.0~ 

1985-86 29~ 1985-86 - 13.5~ 

1986-87 44~ 1986-87 - 13.5~ 

1987-88 26~ 1987-88 - 13.5~ 

--,-------------- -----------------
1988-present 25~ 1988-present 6.0~ 
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1 'D 9/12/89 Devine C 12/20/89 kmk 

2 SENA'I'E BILL NO. ...........• HOUSE BILL NO. . .......... . 

3 A BILL to amend and reenact §§ 19.2-311, 19.2-316, 5:3.1-63, 53.1 .. 64, 
4 53.1-66 and 53.1-67 of the Code of Virginia and to repeal § 
5 19.2-312 of the Code of Virginia, relating to the youthful 
6 offender program. 

7 

8 Be it enacted by the General Assembly of Virginia: 

9 1. That §§ 19.2-311, 19.2-316, 53.1-63, 53.1-64, 53.1-66 and 53.1-67 

10 of the Code of Virginia are amended and reenacted as follows: 

11 § 19.2-311. Indeterminate commitment to Department of 

12 Corrections in certain cases; duration and character of commitment; 

13 concurrence by Department.--A. The judge, after a finding of guilt, 

when fixing punishment in those cases specifically enum~rated in 

5 subsection B of this section, may,' in his discretion, in lieu of 

16 imposing any other penalty provided by law e~ wfi~eh a j~~y Ras ~m~esea 

17 ~a a j~~y t~~a~ and, with consent of the Eerson convicted, commit 

18 ~~~6el'l.S eel'l.v~etea ita s~efl easef3 such person f/)r a period of four 

19 years, which commitment shall be indeterminate in character. Subject 

20 to the provisions of subsection C hereof, such persons shall be 

21 committed to the Department of Corrections for initial confin~ment for 

22 a period not to exceed three years. Such confinement shall be followed 

23 by at least one year of supervisory parole, conditioned on good 

24 behavior, bilt such parole period shall not, in any case, continue 

25 beyond the four-year period. The sentence of indeterminate commitment 

26 and eligibility for continuous evaluation and parole under § 19.2-313 
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1 . shall remaj,n in effect but eligibility for use of.j?rograms and 

2 facilities specified in &_53.1-64 shall lapse if such person (i) 

3 voluntarily withdraws from the youthful offender program, (ii) 

4 ,exhibits intractable behavior as defined in § 53.1-·66, or (iii) is 

5 convicted of a second criminal offense. Any sentence imposed for a 

6 second criminal offense shall run consecutively with the indeterminate 

7 sentence. 

8 B. The provisions of sUbsection A of this section shall be 

9 applicable to first convictions in which the person convicted: 

10 1. Committed the offense of which convicted after becoming 

11 eighteen but before becoming twenty-one years of age, or was a 

12 juvenile certified for trial as an adult under the provisions of § 

13 16.1-269 or § 16.1-272; aRe 

14 2. Was convicted of an offense which is either (i) a felony not 

15 punishable as a Class 1 felony, or (ii) a misdemeanor involving 

16 to a person or damage to or destruction of property; and 

17 3. Is considered by the judge to be capable of returning to 

18 s.:>ciety as a productive citizen following a reasonable amount of 

19 rehabilitation. 

20 C. Subsequent to a finding of guilt and j1:1.e~ffieR:E ef eeffiffi:i::tmel'l.t 

21 prior to fixing punishment , the Department of Corrections and the 

22 Parole Board shall €e~tBw:i::tB , concurrently with the evaluation 

23 reguired by § 19.2-316, review all aspects of the case 7 aRe :i::f tRey 

24 eeRe~~ tEat to determine whether (i) such indeterminate sentence of 

25 commitmen+; is in the best interest of the Commonwealth and of the 

26 person convicted and (ii) facilities are available for the confinement 

27 of such person 7 tBeR. After the review su~h person shall be 

28 fe~tRw:i::tR se eeffiffi:i::ttea~ ~R ~Ee eveRt s~eR eeae~~~eRee is aet ~ea 
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1 :EReR StieR pe:t:"seR sRe.B:. 1ge again brought before the court, w.u ......... ~ .::l.l.lCU.I. 

2 review the seRteRee p:t:"ev~etis~y ~ffipeseai aRe ffiay :t:"eatiee StieR SeR:EeReei 

e:t:" eeffiffi~:E stieR ~e:t:"seR :Ee :ERe Bepa:t:":EffieR:E ef Se:t:":t:"eet~eRS e:t:" te a ~eea~ 

4 aeteR:E~eR fae~~~:Ey te se:t:"ve R~S seRteflee as tRe ~Rte:t:"ests ef jtist~ee 

5 ffiay :t:"e~ti~Fe findings of the Department and the Parole Board. The 

6 courJc may impose a sentence as authorizled in subsection A, or any-

7 other penalty provided by law . 

8 § 19.2-316. Evaluation and report prior to determining 

9 punishment.-- ~Re eeti:t:"ti ~B ~ts e~se:t:"et~eRi ffiay After a finding of 

10 guilt but prior to aete:t:"ffi~R~fi~ fixing punishment as provided for in § 

11 19.2-311 or other applicable provisions of law, the court shall 

12 commit, for a period not to exceed sixty days, the person convicted to 

13 the diagnostic component of those facilities of the institution 

14 established under Article 4 (§ 53.1-63 et seq.) of Chapter 2 of Title 

15 53.1 for full and adeauate study, 'testil'l.g, diagnosis, evaluation and 

report '..)11 the person's potential for rehabilitation throuS!.h... 

17 confinement an~ treatment in such facilities. if aacl~t~eBa~ 

18 eva~~at~eR ~s aeeffiea aav~sa19~e, tRe gepa:t:"tffiefit ef S~:t:":t:"eet~eRS ffiay 

19 app~Y:Ee :ERe eeti:t:"t fe:t:" aR eHtefis~efi ef s~efi eeffiffi±tmefit fe:t:" a peF~ea ef 

20 tiP te S~H~Y aays~ If the Director of the Dep~rtment of Corrections 

21 determines such person should be confined in a facility other than one 

22 established under Article 4 (§ 53.1-63 e~ seg.) of Chapter? of Title 

23 53.1, a written report giving the reasons for such decision shall~ 

24 submitted to the s~ntencing court. The court shall not be bound by 

25 such written report, in the matter of determining punishrr.,,:.~ 

26 Additionally, the person may be committed or trans~erred to a mental 

27 ~ospital or like inGtitution, as provicied by law, during such 

sixty-day per~od. 

F-4 



1 § 53.1-63. Department to establish facilities for persons 

2 committed under § 19.2-311 et seq.--The Department shall establish, 

3 staff and maintain , at any state correctional fee~~~t~es facility 

4 designated by the Board, programs and housin9. for the rehabilitation, 

5 training and confinement of persons committed to the Department under 

6 the provisions of § 19.2.-311 et seq. Persons admitted to these 

7 £acilities shall be determined by the Department to have the potential 

8 for rehabilitation through confinement and treatment therein. 

9 § 53.1-64. Programs and facilities.--The Department shall 

10 establish and maintain at within each facility ~ 

11 3::-: P3:'eflf3::l:l.lflS ~rams for counseling, education and vocational 

12 training; 

13 ~-: B~&~a~R~s buildings sufficient to ensure the p.p~ure 

14 confinement of persons admitted to the facility; and 

15 3-: P~eflf~alfls programs in at least one such facility for the 

16 study, testing and diagnosis of the following persons: • 

17 e-: 1. Persons committed to the Department for diagnosis and 

18 evaluation under the provisions of § ~9-:~-33::3:: et se~-: aRa eeRf&Rea at 

19 a ye~tRf~~ effeRae~ fee~~~ty § 19.2-316 for a determination as to the 

20 likelihood of their benefitting from the program of such facility; and 

21 s-: ~ Persons confined tRe3::e~R aRa eeRf~Rea e~sewRe~e in the 

22 state corrections system under the indeterminate period of commi trr.ent 

23' authorized bi § 19.2-311 et seq. I to evaluate their progress 

24 periodically and to determine their readines~ for release i aRa 

25 e,,: Pe~seas eefflffl~~~ea ~e ~Re Be~e~~ffleft~ fe~ a~a~Res~s ~Rae~ ~Re 

26 ~~eV~S9:eRS e€ -§ 3::9-;2-2s±6 !3~:..:.'",!: \!.I::l a Elete~lfl~ll~t~eR ef 19~R~sRffieRt . 

27 § 53.1-66. Tt'nnsfer 0i prL;oners to other facilities. --Any 

28 person confined by the Department ~n a facility es"tablished by this 

• 
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1 chapter may be transferred from such facility to other facilities in 

2 the state corrections system for the remainder of the period of 

3 co~nitment under § 19.2-311 et seq., upon a written finding by the 

4 Department submitted to the sentencing court that fi~s the person has 

5 exhibited intractable behavior ~Ra~ea~ee fie w~~~ Re~ aeRef~~ f~effi ~fie 

6 ~~eg~affis ef a ye~~fif~~ effeRae~ fae~~~~y 

7 "Intractable behavior" means behavior which (i) indicates an 

8 inmate's unwillingness or inability to conform his behavior to that 

9 necessary to his successful completion of the program or (ii) is so 

10 disruptive as to threaten the successful completion of the orogram by 

11 other participants. 

12 § 53.1-67. Admission to facilitYi good conduct allowance 

13 restricted.--In no case shall a person previously confined in a 

14 youthful offender facility, whether for a different or the same 

15 offense, be confined again in such a facility, except for the purposes 

6 of study, testing and diagnosis. 

17 The provisions of §§ 53.1-191, 53.1-196, and 53.1-198 through 

18 53.1-201 relating to good conduct credits and allowances and 

19 extraord~nary service and the provisions of § 53 .. 1-187 relating to 

20 credit for time served in a correctional facility or juvenile 

21 detention facility shall not apply to persons sentenced to an 

22 indeterminate sentence under § 19.2-311 for a crime committed on or 

23 after July 1, 1983. Acts performed by such persons which would earn 

24 credit for them under § 53.1-191, if it were applicable, shall be 

25 noted on thei~ record by the authorities of the facility. 

26 2. That § 19.2-312 of the Code of Virginia is repealed. 

27 # 
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I. Authority for Study 

House Joint Resoluti~n 19, sponsored by Delegate Warren G. Stambaugh and 
passed by the 19.'38 General Assembly, authorizes the Virginia State Crime 
Commission to "(i) determine the current use of part-time deputy sheriffs, and 
volunteer or auxiliary law enforcement personnel (ii) evaluate minimum 
training standards as these standards may apply to part-time deputy sheriffs 
and volunteer personnel; and (iii) determine the level of funding, if any, 
needed to provide training for these individuals." 

§9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report, and make recommendations on all 
areas of public safety and protection." §9-127 of the Cooe of 'Virginia 
provides that "the Commission shall have the duty and the power to make such 
studies and gather information in order to~ accomplish i·ts purpose, as set 
forth in §9-125, and to formulate its recommendations to the Governor and the 
General Assembly." §9-134 of· the Code of Virginia authorizes the Commission 
to "conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings." . The VSCC', in 'fulfil:nng its 
legislative mandate, undertook the law enforcement training study as requested 
by House Joint Resolution 19. . 

II. Members Appointed to Serve 

During the April 1988 meeting of the Crime Commission, its chairman, 
Senator Elman T. Gray of Sussex, selected Delegate RaYmond R. Guest, Jr. to 
serve as chairman of this subcommittee. Members of the Crime Commission who 
served on the subcommittee are: 

Delegate Raymond R. Guest, Sr. of Front Royal, Chairman 
Delegate Robert B. Ball, Sr. of Henrico 
Mr. Robert C. Bobb of Richmond 
Senator Elmo G. Cross, Jr. of Hanover 
Delegate V. Thomas Forehand, Jr. of Chesapeake 
Senator Elman T. Gray of Sussex 
Mr. H. Lane Kneedler (Attorney-Generalis Office) 
Delegate Warren G. Stambaugh of Arlington 

III. Executive Suinmary 

A. AUXILIARY/VOLUNTEER LAW ENFORCEMENT-OFFICERS .. 

. -

Currently, there are 2 conflicting provisions in·th~ .code of Virginia 
regulating auxiliary police. Under §15.1-159.2 (A) of the Code of Virginia, 
auxiliaries have all the powers 6f constables a~ common law and are not 
required to undergo formal training; however, under §15.1-159.2 (B), 
auxili3ries have the powers of full-time law enforcement officers if they have 
satisfied the state mandated training requirements. 

The problem arises when one realizes there is no discernible distinction 
between a constable at common law for whom training is not required and a 
full-time officer for whom training is required. 

1. 



The subcommittee recommends that the Virginia Code be amended to authorize 
each jurisdictJ.on to establish the training standards for its auxiliary 
program, except that all auxiliaries must meet the basic and in-service 
firearms training requirements established by the Criminal Justice Services 
Board. 

B. PART-TIME LAW ENFORCEMENT OFFICERS 

There is currently no provision in the Virginia Code establishing m1n1mum 
training standards for part-time law enforcement officers. Therefore, the 
subcommittee recommends that the Code of Virginia be amended to require all 
part-time police officers and deputy sheriffs to complete training 
requirements consistent with those of full-time law enforcement officers 
established by the Criminal Justice Services Board. 

IV. Background 

Chapter 157 of the 1968 Acts of Assembly authorized the governing bodies 
of cities, counties and towns to establish auxiliary police forces which would 
possess all the powers and immunities of constables ct co~non law. In 1987, 
legislation inserted a seemingly inconsistent provision, §15.l-159.2(B) of the 
Code of Virginia, which empowered the governing bodies to establish auxiliary 
police forces which have all the powers, authority and immunities of full-time 
law enforcement, proyide~ all such forces have met the training requirements 
established by the Department of Criminal Justice Services. According to the 
1971 Report of the Attorney General, ~ "cnnstable is by virtue of his office a 
conservator of the peace, whose duties are similar to those of a sheriff." 
Therefore, there is no discernible distinction between a constable at common 
law and a full-time law enforcement officer. Consequently, the statutory 
training requirement is easily manipulated. Whether an auxiliary officer must 
be trained is dependent upon the pax'ticular provision of the Virginia Code 
under which the office was established. If the auxiliary officer in question 
has been exercising legal authority and is untrained, a police department may 
assert that the office was established under 15.1-159.2(A); hence, no training 
is required. 

Subsequp.nt legislative remedial efforts have not resolved this problem. 
In 1988, le\'islation supplemented 15.1-159.2(B) by providing that an officer 
would not be permitted to carry or use a firearm while serving as an auxiliary 
police officer without first meeting the firearms training requirements for 
law enforcement officers prescribed by the Criminal Justice Services Board. 
Because of its placement in provision B, this provision is arguably 
inoperative and without force a~d effect. Provision B already requires that 
auxiliary police fo~ces established pursuant to its authority receive 
training. If the provision were intended to resolve the contradiction within 
the Code of Virginia it should have been inserted in provision A. 

In 1968, the Virginia State Crime Commission proposed legislation to 
create a Law Enforcement Officers Training Standards Commission which would 
set minimum training standards for all law enforcement officers. The 
legislation was successful and the Training Standards Commissi0n was 
established effective July 1, 1968. Since that time, the Commi5sion's duties 
have expanded and the name of the Commission was changed to Criminal Justice 
Officers Training and Standards Commission and later incorporated into the 
Department of Criminal Justice Services. This agency establishes the 
curriculum and supervises the training of law enforcement officers, 
correctional officers, court bailiffs and civil process servers. 

2. 



Specifically, §9-170 of the Code of Virginia authorizes the Commission to 
establish training standards for law enforcement officers. However, the 
authority is qualified by §9-169 which defines a law enforcement officer as a 
full-time employee. Therefore, the Department of Criminal Justice Services 
cannot rely on its authority under §9-170 to set training standards for 
part-time deputy sheriffs or auxiliary law enforcement officers. Thus, if the 
legislature finds that minimum training standards for part-time deputy 
sheriffs and auxiliary police are necessary, it should expand the definition 
of law enforcement officer in §9-169 to include these law enforcement 
personnel. 

V. Objective~ 

The subcommittee examined the following major issues: 

A. Define the responsibility and authority of part-time deputy 
sheriffs and volunteer or auxiliary law enforcement 
personnel according to job function. 

B. Determine the current use of part-time deputy sheriffs and 
volunteer or auxiliary law enforcement. 

C. Determine the desirability of establishing m~n~mum training 
requirements for part-time deputy sheriffs and auxiliary or volunteer 
law enforcement. 

D. Attempt to reconcile §lS.1-lS9.2(A) and (B), conflicting 
provisions within the Code of Virginia regulating t~e training 
requirements of auxiliary police. 

E. Determine the level of funding, if any, needed to provide training 
for these individuals. 

VI. Recommendations 

The full Crime Commission met on October 18, 1988 and received the r.eport 
of the subcommittee. After careful consideration, the findings and 
recommendations of the subcommittee were adopted by the COlnmission. Pursuant 
to HJR 19 (1988), the Law Enforcement Subcommittee studying part-time, 
auxiliary and volunteer law enforcement met on August 16, 1988 to examine the 
current use of such officers, the minimum training standards desirable for 
such officers and the level of funding needed to provide any recommended 
training. After careful consideration, the subcommittee made the following 
recommendations: 

A. Minimum Training Standards for Auxiliary and Volunteer Law Enforceme~. 
Officers 

Amend §15.1-159.2 to authorize the law enforcement agency in each 
jurisdiction to establish the training standards for its auxiliary 
program, except that all auxiliary police officers who carry or use a 
firearm must meet the basic and in-service firearms training requirements 
established by the Criminal Justice Services Board. 

B. Minimum Training Standards for Part-time Law Enforcement Officers 

Require part-time deputy sheriffs and police officers to have the same 
training as full-time law enforcement officers. 

3. 



VII. Work of the Subcommittee 

The subcommittee held one extensive staff briefing on June 21, 1988; one 
public hearing on July 21, 1988 in Richmond, Virginia to solicit input from 
concerned individuals and organizations; and one work session in Richmond, 
Virginia on August 16, 1988. In addition, the subcommittee reviewed 
legislation from other states as well as 230 responses to a survey mailed 
statewide to police departments and sheriffs' offices. 

A. Testimony and Survey 

Public testimony and the survey revealed that the auxiliary programs in 
Virginia differ greatly as to the level. of training required, the job function 
to be performed and the legal authority possessed by auxiliaries. While some 
testimony supported state mandated training equivalent to that required of 
full-time law enforcement for auxiliaries performing the same function as full 
time officers, the vast majority expressed concern that mandating that l~vel 
of training would kill auxiliary programs in many juI'isdictions. 

B. Parallel or. Similar Studies 

~port on ~aw Enforcement Training to the Governor and the General 
Assembly of Virginia 

In 1978, the Virginia State Crime Co~nission, in conjunction with the 
Secretary of Public Safety and the Joint Legislative Audit and Review 
Commission, was requested to conduct a study of the costs of alternative law 
enforcement training programs in Virginia including the creation of a 
government subsidized police training academy, establishing compulsory minimum 
training standards, requiring instructor certification, creating educational 
and training incentives and providing statewide employment assistance. 
Primarily, the study recommended the consolidation of the twelve renional 
academies into eight, and made recommendations as to their operation. 
However, the 1978 study did not directly address the precise issues currently 
being studied by the Crime Commission. 

A search performed on LEGISNET revealed no similar legislative studies 
conducted in other states on this issue. However, this was not conclusive 
because LEGISNET only includes only those legislative studies actually 
submitted by the states. 

VIII. Discussion of Issues 

A. Auxiliary Law Enforcgment Officers 

Current Use 

According to our survey results, at least 36 police departments and 21 
sheriffs' offices in Virginia have auxiliary programs. 

Current Responsibility, Authority and Training 

Public testimony and the survey indicated that auxiliar~' programs 
currently operative in Virginia are characterized by their dissimilarity. Due 
to the lack of guidelines in the Virginia Code, each jurisdiction has 
promulgated its unique set of rules to govern its particular program, both as 
to formal training requirements and job function. 
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For instance, 39~ of police departments responded that their auxiliary 
officers perform the same functions as full-time law enforcement officers; 47% 
have the same legal authority; however, only 14% have training equivalent to 
that of full-time law enforcement officers. 6~ of auxiliary officers have no 
formal training. On the other hand, some jurisdictions use auxiliaries solely 
as !'ride along ll officers; others perform routine traffic control duties, and 
some are utilized solely for special events. The training for such officers 
varies in proportion to the job function. 

None of the sheriffs' offices who responded to our survey have auxiliary 
deputy sheriffs who perform the same duties as full-tim<';l office:rs. Rather, 
auxiliary deputy sheriffs are used p:rimarily as "ride along" officers, to 
provide court:room and jail security, to offer increased visibility at special 
events, and to per.for.m routine traffic and crowd control duties. Only 29% of 
auxiliary deputy sheriffs possess the same arrest power as a full-time 
officer; most have only limited, if any, It.,gal authority. 

Despite the varied training requirements, police departments and sheriffs' 
offices have experienced few, if any, problems due to their auxiliary 
programs. Specifically, the survey revealed that 56% of police departments 
and 52~ sheriffs' offices have experienced nQ problems; and 39%; and 33% 
respectively had minor problems. No police department and only one sheriff's 
office had experienced serious problems within their auxiliary program. 
Public testimony indicated overwhelming support for auxiliary prog:rams by 
agency personnel and the public. 

Desirability of Establishing Minimum Training Requirements 

Testimony was divided on this issue. Certain government officials 
wholeheartedly believe that auxiliary law enforcement officers who perform the 
same duties as full-time law enfo~cement officers should be required to 
complete the same training requirements. Representatives from police 
departments and sheriffs' offices statewide expressed concern that mandating 
auxiliary training equivalent to that of full-time law enforcement officers 
would, in effect, legislate many auxiliary programs out of existence. 

Requisite Funding 

If the state requires auxiliary officers to undergo the same training as 
fUll-time law enforcement officers, each auxiliary must complete approximately 
315 classroom hours and 60 field hours of training at an estimated cost of 
$7.13 per person per hour in 1989. In addition, in-service training requires 
40 mandated hours every two years. 

Conclusion 

The subcommittee determined that each jurisdiction should be authorized to 
establish the training standards for its auxiliary program, except that no 
auxiliary police officer should be permitted to carry or use a firearm unless 
such auxiliary has met the basic and in-service firearms training requirements 
established by the Criminal Justice Services Board. Each jurisdiction would, 
therefore~ be afforded flexibility to adapt its program to its needs and 
resources. However, the subcommittee was adamant about requiring t.Ae more 
stringent firearms training. In its present form, it is unclear whethe~ the 
firearms training requirement in section l5.1-159.2(B) is applicabi~ to all 
auxiliaries or only those auxiliaries established under the authority of (B). 
The subcommittee concluded that if an auxiliary is to carry a firearm, he 
should receive the requisite training. 

5. 



B. Part-time Law Enforcement Officers 

Current Situation 

According to the Compensation Board, there are approximately 140 part-time 
deputy sheriffs in Virginia. Our survey results reveal that part-time 
deputies perform a variety of functions including courtroom security duties 
and acting as correctional officers. Only 24% have the same duties as 
full-time deputies. For 72% of part-time deputy sheriffs, training, to the 
extent it exists, is comprised of on-the-job-training or job related classes. 

Currently, part-time law enforcement officers are not required under the 
Virginia Code to meet state mandated training requirements for full time 
officers. However, all law enforcement officers, part-time and full-time, 
employed by jurisdictions receiving "599 funding" must meet the state minimum 
training requirements. However, sheriffs' offices do not receive "599 
funding"; therefore, part-time deputy sheriffs are not required to have 
training under any standard. 599 funding is a state revenue sharing program 
designed to assist localities with law enforcement efforts. 

Conclu.sion 

The subcommittee concluded that part-time deputy sheriffs and police 
officers should be required to complete the same training requirements as 
established by the Criminal Justice Services Board for full-time law 
enforcement officers. 

6. 



AP~licable Law 

A. Virginia Code §15.1-159.2. Powers, authority and immunities of auxiliary 
police. 

B. Virginia §9-170. Powers and duties of the Board and the Department: The 
Criminal Justice Services Department, under the direction of the Board, 
has the power to establish compulsory minimum training standards for law 
enforcement officers. 

C. Virginia Code §9-l69(9). Law enforcement officer defined as a full-time 
employee of a police department or sheriff's office. 
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2 SENATE BILL NO. ............ HOUSE BILL NO. . .........•. 

3 A BILL to amend and reenact § 15.1-159.2 of the Code of Virginia, 
4 relating to establishment of local auxiliary police forces; 
5 powers, authority and immunities thereof. 

6 

7 Be it enacted by the General Assembly of Virginia: 

8 1. Tha~ § 15.1-159.2 of the Code of Virginia is amended and reenacted 

9 as follows: 

10 § 15.1-159.2. Establishment, etc., authorized; powers, authority 

11 and immunities generally.-- A~ %a e~~~es7 ee~a~~es aRa tewas ~a tfie 

13 any county, city or town, for the further preservation of tfie public 

14 peace, safety and good order ef tfie eemm~R~ty ~ shall have the power 

15 to establish, equip and maintain auxiliary police forces 7 . When 

16 called into service as hereinafter provided, the members of wfi~efi wfiea 

17 eaiiea ~ate se~v~ee as fie~e~aafte~ ~~ev~eea any such auxiliary police 

18 force shall have all the powers ~ aRa authority and aii the 

19 immunities e€ eeastasies at eemmea iaw~ 

23 officers, ~f provided all such €e~ees members have met the training 

24 requirements established by the Be~a~tmeat e€ e~~m~aai J~st~ee 

25 Se~v~ees Haae~ § 9-~~e~ ARY a~H~i~a~y e€f~ee~ em~ieyea ~~~e~ te J~iy 

10. 
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1 eHeept that aRY s~eh law-enforcement department in that jurisdiction. 

2 No auxiliary police officer shall Ret be permitted to carry or use a 

3 firearm while serving as an auxiliary police officer unless such 

4 officer has met the firearms training requirements established in 

5 accordance with basic and in-service training standards for 

6 law-enforcement officers as prescribed by the Criminal Justice 

7 Services Board. 

8 

. . 
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2 SENATE BILL NO ............. HOUSE BILL NO. 

3 A BILL to amend and reenact §§ 9-169 and 9-180 of the Code of 
4 Virginia, relating tQ minimum training standards for certain 
5 part-time and full-~im~ law-enforcement officers; definition. 

6 

7 Be it enacted by the General Assembly of Virginia: 

8 1. That~ §§ 9-169 and 9-180 of the Code of Virginia are amended and 

9 reenacted as follows: 

10 § 9-169. Definitions.-- The following words, whenever used in 

11 this chapter, or in Chapter 23 (§ 19.2-387 et seq.) of Title 19.2 of 

12 this Code, shall ,have the following meanings, unless the context 

13 otherwise requires: 

14 1. "Administration of criminal justice" means performance of any 

15 activity directly involving the detection, apprehension, detention, 

16 pretrial release, post-trial release, prosecution, adjudication, 

17 correctional supervision, or rehabilitation of accused persons or 

18 criminal offenders or the collection, storage, and dissemination of 

19 criminal history record information. 

20 2. "Board" means the Criminal Justice Services Board: 
" 

21 3. "Criminal justice agency" means a court or any other 

22 governmental agency or subunit thereof which as its principal function 

23 performs the administration of criminal justice and any other agency 

24 or subunit thereof which performs criminal justice activit~es, but 
. 

25 only to the extent that it does so. 

26 4. "Criminal history record information" means records and data 

" 

" 

12. 
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1 collected by criminal justice agencies on adult individua.ls consisting 

2 of identifiable descriptions and notations of arrests, detentions, 

3 indictments, informations, or other formal charges, and any 

4 disposition arising therefrom. The term shall not include juvenile . . 
5 record information which is controlled by Chapter 11 (§ 16.1-226 et 

6 seq.) of Title 16.1 of this Code, criminal justice intelligence 

7 information, criminal justice investigative information, ()r 

8 correctional status information. 

9 5. "Correctional status information" means records and data 

10 concerning each condition of a convicted person's custodial status, 

11 including probation, confinement, work release, study release, escape, 

12 or termination of custody through expiration of sentence, parole, 

13 pardon, or court decision. 

14 6. IICriminal justice information system" means a system including 

15 the equipment, facilities, procedures, agreements, and organizations 

16 thereof, for the collection, processing, preservation, or 

17 dissemination of criminal history record information. The operations 

18 of the system may be performed manually or by using electronic 

19 computers or other automated data processing equipment. 

20 7. IIDepartment" means the Department of Criminal Justice 

21 Services. 
. 

22 8. "Dissemination" means any transfer of information, whether 
.. 

23 orally, in writing, or by electronic means. The term does not include 

24 access to the information by officers or employees of a criminal 

25 justice agency maintaining the information who have both a need and 

26 right to know the information. 

27 9. IIL';w-enforcement officer" means any full-time or plart-time 

28 employee of a police department or sheriff's office which is a part 

.. 

13. 
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1 or administered by the Commonwealth or any political subdivision 

2 thereof, 'and who is responsible for the prevention and detection of 

3 crime and the enforcement of the penal, traffic or highway laws of 

4 this Commonwealth, and shall include any member of the Regulatory ... ,. . 
5 Division of the Department of Alcoholic Beverage Control vested with 

6 police authority, any police agent appointed under the provisions of'§ 

7 56-353 or any game warden who is a full-time sworn member of the 

8 enforcE'!-ment division of the Commission of Game and Inland Fisheries. 

9 Part-time employees are compensated officers who are not full-time 

10 employees as defined by the employing police department or sheriff's 

11 .Qffice. 

12 10. "Conviction data" means information in the custody of any 

13 criminal justice agency relating to a judgment of conviction, and the 

14 consequences arising therefrom, in any court. 

15 § 9-180. Compliance with minimum training standards by officers 

16 employed after July I, 1971 and by officers appointed under § 56-353 

17 after July I, 1982.-- Every full-time law-enforcement officer 

18 employed after July I, 1971, aRa officers appointed under the 

19 provisions of § 56-353 after July I, 1982, and every part-time 

20 law-enforcement officer emoloyed after July I, 1989, shall comply with 

21 the compulsory minimum training standards established by the Board 

22 within a period of time fixed by the Board pursuant ~o Chapter 1.1:1 

23 (§ 9-6.14:1 et seq.) of Title 9 of this Code. The Board shall have 

24 the po~er to require law-enforcement agencies of the Commonwealth and 

25 its political subdivisions to submit rosters of their personnel and 

26 pertinent data with regard to the training status of such personnel. 

27 # 
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1 
2 

LD4104574 

1988 SESSION 

HOUSE JOINT RESOLUTION NO. 19 
Offered January 18, 1988 

3 Requesting the State Crlme Commisslon to study volunteer, auxlllary and certaln part-tima 
4 • law-en/orcement olflcers. 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

Patron-Stambaugh 

Referred to the Committee on Rules 

WHEREAS, many localities avail themselves of the services of part-time deputy sheriffs 
and volunteer or auxiliary law-enforcement personnel; and 

WHEREAS, in general, law-enforcement officers must meet certain minimum training 
requirements; and 

WHEREAS, there is a need to determine what standards or minimum training 
requirements should be applied to other Jaw-enforcement officers; and 

WHEREAS, the Compensation Board has authorized funding for part-time deputy 
sheriffs; however, funding is not currently provided for training of these deputies nor for 
volunteer or auxiliary law-enforcement personnel; now, therefore be it 

RESOLVED by the House of Delegates, the Senate concurring, that the Virginia State 
Crime Commission is requested to (i) determine the current use of part-time deputy 
sheriffs, and volunteer or auxiliary law-enforcement personnel; (ii) evaluate minimum 
training standards as these standards may apply to part-time deputy sherIffs and volunteer 
personnel; and (iii) determine the level of funding, if any, needed to provide training for 
these individuals. 

The Commission shall employ whatever methods of inquiry it shall deem necessary, 
including, but not limited to,· the employment of additional temporary staff. The 
Department of Criminal Justice Services, thro\lgh its T.r~ining Standards section, shall lend 
its expertise and resources to the Commission in completing this study. 

The Commission shall complete its study and submit its recommendations, if any, no 
30 ill'.ter than December I, 1988. 
31 The direct costs of this study are estimated to be $3,780, and such amount shall be 
32 allocated to the Virginia State Crime Commission from the general appropriation to the 
33 General Assembly. 

35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
9 

Official Use By Clerks 
Agreed to By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
substitute w/amdt 0 

Agreed to By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w/amdt 0 

Date: Date: ________ _ 

Clerk ot the House of Delegates· Clerk of the ~enate 
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§ 15.1-159.2 COUNTIES, CITIES AND TOWNS § 15.1-159.5 

seq.) of Chapter 15 of this title may expend such sums not to exceed $5,000. 
(Code 1950, § 15-573; 1962, c. 623; 1972, c. 428; 1980, c. 64; 1985, c. 145.; 

The 1985 amendment deleted the former like sum, for the arrest and conviction of the 
second sentence, which read "The governing criminal." 
body may also offer a reward, not to exceed a 

ARTICLE 4. 

Auxiliary Police Forces in Counties, 
Cities and Towns. 

§ 15.1-159.2. Establishment, etc., authorized; powers, authority and: 
immunities generally. - A. In cities, counties and towns in the Common· 
wealth, the governing bodies thereof, for the further preservation of the public 
peace, safety and good order of the community shall have the power to 
establish, equip and maintain auxiliary police forces, the members of which 
when called into service as hereinaiter provided shall have all the powers and 
authority and all the immunities of cOn'.!;tables at comm~n law. 

B. Such governing bodies shall also have the power to establish, equip and 
maintain auxiliary police forces which have all the powers and authority and 
all the immunities of full-time law-enforcement officers, if all such forces have· 
met the training requirements established by the Department of Criminal. 
Justice Services under § 9-170. Any auxiliary officer employed prior to July 1,' 
1987, shall be exempted from any initial training requirement, except that 
any such officer shall not be permitted to carry or use a firearm while serving 
as an auxiliary police officer unless such officer has met the firearms training 
requirements established in accordance with in-service training standards fOT 
law-enforcement officers as prescribed by the Criminal Justice Services 
Board. (1968, c. 157; 1987, c. 421; 1988, c. 864.) 

The 1987 amendment designated the first 
paragraph a:; subsection A arid added subsec· 
tion B. 

The 1988 amendment substituted "iC' for 

"provided" following "Iaw.enforcement offi· 
cers," in the first sentence and added the last 
sentence of subsection B. 

§ 15.1-159.5. Calling auxiliary policemen into service; policemen 
performing service to wear uniform; exception. - A. The governing body 
of the county, city or town may call into service or provide for calling into 
service such auxiliary policemen as may be deemed necessary (i) in time of 
public emergency, (ii) at such times as there are insufficient numbers of 
regular policemen to preserve the peace, safety ada good order of the 
community, or (iii) at any time for the purpose of training such auxiliary 
policemen. At all times when performing such service, the members of the 
auxiliary police force shall wear the uniform prescribed by the governing 
body. 

B. Members of any auxiliary police force which has been trained in 
accordance with the provisions of § 15.1-159.2 B may be called into service by 
the Chief of Police of any jurisdiction to aid and assist regular police officers in 
the performance of their duties. . . 

C. When the duties of an auxiliary policeman are such that the wearing of 
the prescribed uniform would adversely limit the effectiveness of the auxiliary 
policeman's ability to perform his prescribed duties, then clothing appropriate 
for the duties to be performed may be required by the Chief of Police. (1968, c. 
157; 1987, c. 421; 1988, c. 190.) 
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§ 9·169. Definitions. - The following words, whenever used in this 
chapter, or in Chapter 23 (§ 19.2-387 et seq.) of Title 19.2 of this Code, shall 
have the following meanings, unless the context otherwise requires: 

1. "Administration of criminal justice" means performance of any activity 
directly involving the detection, apprehension, detention, pretrial release, 
p'ost-trial release, pros~cution, adjudication, correctional supervision, or 
rehabilitation of accused persons or criminal offenders or the collection, 
storage, and dissemination of criminal history record information. 

2. "Board" means the Criminal Justice Services Board. 
3. "Criminal justice agency" means a court or any other governmental 

agency or subunit thereof which as its principal function performs the 
administration of criminal justice and any other agency or subunit thereof 
which performs criminal justice activities, but only to the extent that it does 
so. 

4. "Criminal history record information" means records and data collected 
by criminal justice agencies on adult individuals consisting of identifiable 
descriptions and notatior.s of arrests, detentions, indictments, informations, or 
other formal charges, and any disposition arising therefrom. The term shall 
not include juvenile record information which is controlled by Chapter 11 
(§ 16.1-226 et seq.) of Title 16.1 of this Code, criminal justice intelligence 
information, criminal justice investigative information, or correctional status 
information. 

5. "Correctional status information'" means records and data concerning 
each condition of a convicted person's custodial status, including probation. 
confinement, work release, study release, escape, or termination of custody 
through expiration of sentence, parole, pardon, or court decision. 

6. tfCriminal justice information system" means a system including the 
equipment, facilities, procedures, agreements, and organizations thereof, for 
the collection, processing, preservation, or dissemination of criminal history 
record information. The operations of the system may be performed manually 
or by using electronic computers or other automated data processing 
equipment. 

7. "Department"means the Department of Criminal Justice Services. 
8. "Dissemination" means any transfer of information, whether orally, in 

writing, or by electronic means. The term does not include access to the 
information by officers or employees of a criminal justice agency maintaining 
the information who have both a need and right to know the information. 

9. "Law-enforcement officer" means any full-time employee of a police
department or sheriffs office which is a part of or uUmmlstered by the 
Commonwealth or any political subdivision thereof, and who is responsible for 
the prevention and detection of crime and the enforcement of the penal, traffic 
or highway laws of this Commomvealth, and shall include any member of the 
Regulatory Division of the Department of AlcoJ:olic Beverage Control vested 
with police authority, any police agent appointed under the provisions of 
§ 56-353 or any game warden who is a full-time sworn member of the 
enforcement division of the Commission of Game and Inland Fisheries . 
. 10. "Conviction data" means information in the custody of any criminal 
Justice agency relating to a judgment of conviction, and the consequences 
arising therefrom, in any court. (1981, c. 632; 1982, c. 419' 1983 c. 357' 1984, 
c. 5ol3.) , , , 

The 1984 amendment substituted "member 
o~ the Rell'ulatory Division of the Department 
ot Alcohollc Beverage Control" for "member of 
the Enforcement or inspection Division of the 

Department of Alcoholic Beverage Control" in 
subdivision (9), defining "Law-enforcement of
ficer." 

19. 



§ 9·170 COMMISSIONS, BOARDS, ETC., GENERALLY § 9·170 

enforcement officers who have not completed the compulsory training 
standards set out in subdivision 2 above, prior to assignment of any such. 
.)fficers to undercover investigation work. Failure to complete such training 
shall not, for that reason, constitute grounds to exclude otherwise properly 
admissible testimony or other evidence from such officer resulting from -any 
undercover investigation; 

5. Establish compulsory minimum entry level. in-service and advanced 
training standards for those persons designated to provide courthouse and 
courtroom security pursuant to the provisions of § 53.1-120, and to establish 
the time required for completion of such training; . 

6. Establish compulsory minimum entry level, in-service and advanced 
training standards for deputy sheriffs designated to serve process pursuant to 
the provisions of § 8.01-293, and establish the time required for the 
completion of such training; . 

7. Establish compulsory minimum entry-level, in-service, and advanced 
training standards for persons employed as jailers or custodial officers by local 
criminal justice agencies and for correctional officers employed by the 
Department of Corrections under the provisions of Title 53.1, and establish 
the time required for completion of such training; . 

8. Establish compulsory minimum training standards for all dispatchers 
employed by or in any local or state government agency, whose duties include 
the dispatching of law-enforcement personnel. Such training standards shall 
apply only to dispatchers hired on or after July 1, 1988; 

9. Consult and cooperate with countier., municipalities, agencies of this 
Commonwealth, other state and federal governmental agencies, and with 
universities, colleges, junior colleges, and other institutions, whether located 
in or outside the Commonwealth, concerning the development of police 
training schools and programs or courses of instruction; . 

10. Approve institutions, curricula and facilities, whether located in or 
outside the Commonwealth, for school operation for the specific purpose of 
training law-enforcement officers; but this shall not prevent the holding of 
any such school whether approved or not; 

11. Establish and maintain police training programs through such agencies 
and institutio'/ls as the Board may deem appropriate; 

12. Establbh compulsory minimum qualifications of certification and 
recertification for instructors in criminal justice training schools approved by 
the DiEpati:rnent; 

13. Conduct and stimulate research by public and private agencies which 
shall 'be designed to improve police administration and law enforcement; 

14. Make recommendations concerning any matter within its purview 
pm'suant to this chapter; 

15. Coordinate its activities with those of any interstate system for the 
exchange of criminal history record information, nominate one or more of its 
members to serve upon the CQ' .• lCi! or committee of any such system, and 
participate when and as deemed appropriate in any such system's activities 
and programs; . 

16. Conduct inquiries and investigations it deems appropriate to carry out 
its functions under this chaptcr and, in conducting such inquiries and 
investigations shall have the authority to require any criminal justice agency 
to submit information, reports, and statistical data with respect to its policy 
and operation of information systems or with respect to its collection, storage, 
dissemination, and usage of criminal history record information and correc
tional status information, and such criminal justice agencies shall submit 
such information, reports, and data as are reasonably required; 

17. Conduct audits as required by § 9-186; 
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COMMONWEALTH of VIRGINIA 
POST OFFICE BOX 3·AG 

RICHMOND, VIRGINIA 23208 

IN RESPONSE TO 
THIS LETTER TELEPHONE 

(804)225-4534 

ROBERT E. COLVIN 
EXECUTIVE DIRECTOR 

Dear Colleague: 

VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

910 Capitol Street 

July 21, 1988 

MEMBERS: 
FROM THE SENATE OF VIRGINIA: 

ELMON 1. GRAY. CHAIRMAN 
HOWARD P. ANDERSON 
ELMO G. CROSS. JR. 

FROM THE HOUSE: OF DELEGATES: 
ROBERT B. BALL, SR., VICE CHAIRMAN 
V. THOMAS FOREHAND, JR. 
RAYMOND R. GUEST. JR. 
A. L. PHILPOTT 
WARREN G. STAMBAUGH 
CLIFTON A. WOODRUM 

APPOINTMENTS BY THE GOVERNOR: 
ROBERT C. BOBB 
ROBERT F. HORAN, JR. 
GEORGE F. RICKETTS, SR. 

ATTORNEY GE:NERAL'S OFFICE 
H. LANE KNEEDLER 

The Virginia State Crime Commis~ion is currently studying part-time, 
volunteer and auxiliary law enforcement officers. Specifically, the 
Commission is to determine the current use of part-time and auxiliary law 
enforcement officers, evaluate minimum training standards applicable to such 
personnel, and the level of funding, if any, needed to provide training for 
these individuals. Several weeks ago, in an effort to obtain input from 
affected individuals, the Crime Commission dispatched a survey to police 
departments and sheriffs offices in Virginia. As of today, we have not 
received a completed survey from your agency. Please take a few minutes to 
complete and return the survey to the above address no later than August 3. I 
have enclosed another copy of the survey for your convenience. If our letters 
have crossed in the mail, please disregard this letter and accept my 
appreciation for your assistance. 

Thank you for your cooperation. If you have any questions, pleas~ contact 
staff research assistant, Susan Foster, at (804) 225-4534. 

REC:kr 

Enclosure 

Sincerely, 

Robert E. Colvin 
Executive Director 
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LAW ENFORCEMENT SL~VEY - POLICE DEP.~TMENTS 

I. Does your Department employ auxiliary or volunteer police? 

yes 

no 

1. If yes, approximate number: __________ _ 

2. If no" what is the reason your Department does not employ auxiliary or 
volunteer police? __________________________________________________ ___ 

II. If your Department employs AUXILIARY OR VOLUNTEER LA'iV ENFORC=:~·~ENT 

PERSO~nffiL, please answer the following: 

1. Describe the job function (e.g. traffic control) of auxiliary or 'Iolunte-:::' 
law enforcement personnel in your 
Department. 

2. Describe the mlnlmum training standards currently required by your 
Department for auxiliary or volunteer law enforcement personnel. 

3. Does your Department provide in-house training for auxiliaries or a::'e 
they trained at an academy? 

4. Describe the legal authority (e.g. arrest power) possessed by 
auxiliary or volunteer law enforcement 'personnel in your 
Department. 

23. 



5. Do your auxiliary police carry a firearm: -------
6. Average compensation, if any, of auxiliary or ~21lmteer law 

enforcement personnel in your Department 

7. Approximate number of hours worked per week by an auxiliary or 
volunteer law enforcement officer in your Department 

8. How many hours do you require an auxiliary to donate 
annually? _________ _ 

9. Do auxiliaries in your Department wear uniforms different and 
distinct from public law enforcement officers? ___________ __ 

Why/Why not? ____________________________________________ _ 

10. How ~ould you describe the problems, external or internal, with 
auxiliary or volunteer law enforcement officers in your area? 

none 

minor 

moderate 

serious 

a) Please describe the nature of any problems incurred. 

11. Identify the advantages of auxiliary law enforcement office"s. 

12. What has been the overall impact on crime prevention by auxi:ia"i~s 
in your Department: ______________________________________________ _ 

13. Has your agency been involved in any civil litigation cue to th~ 
action of an auxiliary or volunteer law enforcement personnel? 

yes 

no 

If yes, please describe 
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Law Enforcement Survey - Sheriff Offices 

I. Does you~ office employ pa~t-time, voluntee~ o~ auxiliary deputy sheriffs 

________ yes 

no 

1. If yes, approximate nurnbe~ employed: ________ __ 

2. If no, is the~e a specific ~eason your office does not employ 
part-time volunteer o~ auxilia~y deputy sheriffs? 

II. If your office employs PART-TIME, VOLUNTEER OR AUXILIARY DEPUTY SHERIFFS, 
please answer the following: 

1. Desc~ibe the job function (e.g. crowd control) of part-time deputy 
volunteer or auxiliary sheriffs in your 
office. 

A) Part-time Deputies __________________________________ __ 

B) Volunteer Deputies ______________________________ __ 

2. Describe the minimum training standards currently ~equired by your 
office for part-time auxiliary o~ volunteer deputy 
she~iffs. 

A) Part-time Deputies ____________________________________ _ 

B) Voluntee~ Deputies __________________________________ __ 

~. Describe the legal authority (e.g. a~rest power) possessed by 
part-time, volunteer or auxiliary deputy sheriffs in your 
office. 

A) Part-time Deputies -----------------------------------

B) Volunteer Deputies ________________________________ ___ 
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4. Average compensation of part-time auxiliary or volunteer deputy 
sheriffs in your office __ ---------

A) Part-time Dep~ties-----------------------------------

B) Volunteer Deputies __________________________________ _ 

5. Approximate number of hours worked per week by part-time auxiliary or 
volunteer deputy sheriffs in your office __________ _ 

A) Part-time Deputies __________________________________ _ 

B} Volunteer Deputies~----------------------------------

6. How would you describe the problems with part-time, auxiliary or 
volunteer deputy sheriffs in your area? 

A) Part-time Deputy Sheriffs B) Volunteer Deouty Sheriffs 

none none 

minor minor ----------------
moderate moderate ----------------
serious serious 

a) Please describe the nature of any problems incurred. 

7. Have you been involved in any civil litlgation due to the action of a 
part-time auxiliary or volunteer deputy sheriff? 

yes 

no 

If yes, please describe 
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Survey Results of Police Departments 

The Crime Commission received 126 out of 175 surveys dispatched to Police 
Departments in Virginia. 

REASON AUXILIARY PROGRAMS 

Not UtiHzed 

o 

o 

o 

o 

No need for an Auxiliary Program 
Prohibitive Cost 
Potential liability/insurance 
Other 

JOB FUNCTION 

0 Same as full-time officer 
0 Ride along with regular officer 
0 Traffic and crowd control 
0 Other 

TRAINING 

0 Less than regular officer 
0 Same as regular officer 
0 No formal training 
0 More than regular oficer 

Note: 72'\. of the training is provided 

LEGAL AUTHORITY 

o Same as regular officer 

or serve as back up 

in-house 

o 

o 
Limited (on duty and/or to assist anothar officer) 
No legal authority 

PROBLEMS EXPERIENCED 

o 

o 

o 

o 

UNIFORMS 

o 

o 

None 
Minor 
Moderate 
Serious 

Same as regular officer 
Different from regular officer 

27. 

47'\. 
19'\. 
IS'\. 
19'\. 

39'\. 
39~ 

17'\. 
6'\. 

81'\. 
14~ 

6'\. 
O'\. 

47'\. 
28~ 

2S'\. 

56~ 

39'\. 
6'\. 
o'\. 

72'\. 
28'\. 



Survey Results of sheriffs' offices 

The subcommittee received 104 completed surveys out of the 124 which Were 
dispatched. 

A. AUXILIARY/VOLUNTEER DEPUTY SHERIFFS 

JOB FUNCTION 

o 

o 

o 

o 

Special events and traffic control 
Jail and courtroom security 
Ride along with regular officer 
Srune as full-time officers 

TRAINING 

o 

o 

o 

o 

o 

Firearms only 
Job related classes 
On the job 
Same as full-time officers 
No training 

LEGAL AUTHORITY 

o 

o 

o 

o 

o 

Same as regular officer 
Limited (i.e. regular officer must be present) 
No l.'agal authority 
Onl? in emergencies 
Other 

PROBLEMS EXPERIENCED 

o 

o 

o 

o 

None 
Minor 
Moderate 
Serious 

B. PART-TIME DEPUTY SHERIFFS 

JOB FUNCTION 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

Courtroom security and legal process servers 
Same as full-time officers 
Jail (e.g. transport prisoners) 
Correctional officers 
Other 

Same as full-time officer 
On the job 
Job related classes 
Background in law enforcement 
No training 
Other 

28. 

38'\. 
29% 
29"-

0% 

29% 
29% 
14~ 

14% 
14% 

29% 
29% 
19% 
10% 
10% 

52% 
33% 

5% 
5% 

46% 
24% 
11% 

9% 
11% 

28'\. 
22% 
22% 
11% 

9% 
4% 



LEGAL AUTHORITY 

o 

o 
Same as full-time officer 
No legal authority 
Other 

PROBtEMS EXPERIENCED 

o 

o 

o 

o 

None 
Minor 
Moderate 
Serious 

29. 
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11'\ 
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67'\ 
15'\ 
11,\ 

4,\ 



QUOTES FROM POLICE DEPARTMENTS ON THEIR AUXILIARY FORCE 

"Our auxiliary officers are a tremendous help to our patrol division by 
supplying much needed manpower." Newport News Police Department 

"Auxiliaries release sworn officers for more important functions." 
Richmond Bureau of Police 

"Increase visibility." Dumfriels Police Department 

"Auxiliaries have allowed our regular officers more flexibility, allowed 
us to undertake more aggressive programs, and they have been a community 
relations asset to the Department." Waynesboro Police Department 

"Incrensed patrols and surveilla~ces in areas where crimes are occurring 
have rE!sulted in arrest or moving the crimil)al out of the area." Danville 
Police Department 

"Reduce overtime needed during special events." Arlington >:::ounty Police 
Department 

"The auxiliary unit with our department has proven very beneficial. We 
feel that training of this type of officer should be geared to how they 
are utilized not just an arbitrary standard which may not apply and could 
result in the loss of this assistance." Roanoke City Police Department 
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POST OFFICE 80X 3-AG 
RICHMOND, VIRGINIA 23206 

IN RESPONSE TO 
THIS LETTER TELEPHONE 

(604) 225-4534 

ROBERT E. COLVIN 
EXECU1'lVE DIRECTOR 

(COMMONWEALTJf-1Iof VIJRGINIA 
VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

910 Capitol Street 

October 18, 1988 

MEMBERS 
FROM THE SENATE OF VIRGINIA: 

ELMON T. GRAY, CHAIRMAN 
• HOWARD P ANDERSON 

ELMO G. CROSS. JR. 

FROM THE HOUSE OF DELEGATES: 
ROBERT B. BALL. SR .. VICE CHAIRMAN 
V. THOMAS FOREHAND, JFl 
RAYMOND ft GUEST,JR. 
A. L. PHILPOTT 
WARREN G. STAMBAUGH 
C~IFTON A. WOODRUM 

APPOINTMENTS BY THE GOVERNOR' 
ROBERT C. 80BB 
ROBERT F. HORAN. JR. 
GEORGE F RICKETTS. SR. 

ATTORNEY GENERAL'S OFFICE 
H LANE KNEEDLER 

TO: The Honorable Gerald L. Baliles, Governor of Virginia 
Members of the General Assembly: 

ETG:kr 

House Joint Resolution 60, agreed to by the 1988 General Assembly, 
directed the Virginia State Crime Commission "to study a voluntary 
drug testing program for arrestees awaiting trial or sentencing." In 
fulfilling this directive, a study was conducted by the Virginia 
State Crime Commission. I have the honor of submitting herewith the 
study report and recommendations on the Drug Testing of Arrestees. 

Chairman 
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Elmon T. Gray, Chairman 
Howard P. Anderson 
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From the House of Delegates: 

Robert B. Ball, Sr., ViCe Chairman 
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Raymond R. Guest, Jr. 
Speaker A. L. Philpott 
Warren G. Stambaugh 
Clifton A. Woodrum 

Appointments by the Governor 

Robert C. Bobb 
Robert F. Horan, Jr. 
George F. Ricketts, Sr. 

Attorney General's Office 

H. Lane Kneedler 
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Members: 
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Senator Elmon T. Gray 
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Mr. Robert F. Horan, Jr. 
Mr. H. Lane Kneedler 

Speaker A. L. Philpott 
Delegate Warren G. Stambaugh 

Staff: 

Robert E. Colvin, Executive Director 
Tammy E. Sasser, Executive Administrative Assistant 

Kris Ragan, Secretary 

The subcommittee sincerely appreciates 
the support and assistance provided by the 

Attorney General's Office: 

Stephen D. Rosenthal, Deputy Attorney General 
John S. West, Administrative Staff Specialist 
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Ie Authority For Study 

House Joint Resolution 60, agreed to by the 1988 General Assembly, directs 
the Virginia State Crime Commission "to study a voluntary drug testing program 
for arrestees awaiting trial or sentencing." House Joint Resolution 60 was 
proposed by Attorney General Mary Sue Terry, and patroned by Delegate Ralph L. 
Axselle of Henrico County. (Appendix A). 

Section 9-125 of the Code of Virginia establishes and directs the Virginia 
State Crime Commission (VSCC) "to study, report and make recommenda~ions on 
all areas of public safety and protection." Section 9-127 provides t.1.at "The 
Commission shall have the duty and power to make such studies and gather 
information and data in order to accomplish i,ts purposes as set forth in 
§9-125 ••• , and to formulate its recommendations to the Governor and the 
General Assembly." Section 9-134 authorizes the Commission "to conduct private 
and public hearings, and to designate a member of the Commission to preside 
over such hearings." The VSCC, in fulfilling its legislative mandate, under
took the Drug Testing of Arrestees Study as directed by House Joint Resolution 
60. 

II. Members Appointed to Serve 

During the April 19, 1988 meeting of the Crime Commission, Senator Gray 
appointed Delegate Clifton A. Woodrum of Roanoke to serve as the Chairman of 
the subcommittee on Drug Testing of Arrestees Study. Members of the Crime 
Commission who served on the subcommittee are as follows: 

Delegate Clifton A. Woodrum, Chairman 
Senator Howard P. Anderson 
Senator Elmon T. Gray 
Delegate Raymond R. Guest, Jr. 
Mr. Robert F. Horan, Jr. 
Mr. H. Lane Kneedler 
Speaker A. L. Philpott 
Delegate Warren G. Stambaugh 

III. Executive Summary 

The full Crime Commission met on October 18, 1988 and received the report 
of the subcommittee. After careful consideration, the findings and 
recommendations of the subcommittee were adopted by the Commission. After 
conducting an extensive review of reports from the National Institute of 
Justice and from the District of Columbia and New York drug testing programs, 
the subcommittee strongly supports the position that a close link exists 
between drug abuse and criminal behavior. The subcommittee found that the 
data from the two initial drug testing programs indicated a high percentage of 
drug use among all arrestees, especially those who committed major felonies. 
The results of the projects also strong'ly indicated that drug testing of 
arrestees is an effective way of identifying those who pose high risks of 
pretrial rearrest, and that pretrial drug testing can significantly reduce 
those risks for many arrestees. 

The subcommittee worked closely with the Director of the District of 
Columbia drug testing program to learn how that program is conducted. 
Testimony was heard on the constitutional issues surrounding the testing 
program, the importance of the test result information to the judicial 
officers and the current drug testing technology. 
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The subcommittee also worked closely with the Department of Criminal 
Justice Services and the Department of Corrections to decide the proper 
agency in the state to administer a pilot drug testing program. 

The subcommittee made the following recommendations at its September 
27, 1988 meeting: 

A. Enabling Legislation 

Introduce legislation to amend Section 19.2-123 of the Code of 
Virginia to enable any jurisdiction served by a pretrial services 
agency to conduct a voluntary drug testing program in agreement with 
the chief judge of the General District Court. The amendment should 
require that the test results only be used to assist the judicial 
officer in setting the conditions of release. The amendment would 
also allow the judicial officer to require an arrestee who tested 
positive on the initial test, and was subsequently released, to 
refrain from illegal drug use and submit to periodic tests until 
final ~isposition of his trial. (Appendix B) 

B. Coordination of Pilot Program by the Department of Corrections 

Contingent upon the passage of the proposed enabling legislation, 
request the Department of Corrections, in coordination with its new 
pretrial services program, to establish a pilot drug testing program 
for all accused felons in a jail's lock-up section. 

C. Quarterly Reports From the Department of Corrections 

Request that the Department of Corrections report on a quarterly 
basis to the Virginia State Crime Commission on the results of the 
drug testing program. 

IV. Background 

Due to the growing concern over the apparent link between drug abuse 
and crime, the National Institute of Justice, United States Department of 
Justice, provided funding in 1984 for pilot projects in New York city and 
the District of Columbia to focus on the relationship of drug abuse and 
pretrial criminality. 

These two pilot studies have shown that more than half of the 
defendants tested have used drugs shortly before their arrests; a 
substantial percentage of defendants charged with major crimes were using 
drugs; and pretrial rearrest rates were fifty percent higher for drug 
users than for nonusers. ~he pretrial testing results in New York have 
only bl~en used for researl::h, while the results from the District of 
Columbia program have been used to set the conditions of release of the 
accused. 

Since 1984, the National Institute of Justice, through the Bureau of 
Justice Assistance, has chosen three additional sites across the country 
to implement a pretrial drug testing program modeled after the one 
established in the District of Columbia: the State of Delaware; Portland, 
Oregon; and Pima County, Arizona. 
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In 1987, following the guidelines of the New York program, Drug Use 
Forecasting programs were established in twelve of the largest localities 
across the United States: New York; Washington, D.C.; Orleans Parish (New 
Orleans); San Diego County, California; Marion County (Indianapolis), 
Indiana; Maricopa County (Phoenix), Arizona; Los Angeles; Houston; 
Chicago; Detroit; Fort Lauderdale, Florida; and Portland, Oregon. 

The results of the projects strongly indicate that drug testing of 
arrestees is an effective way of identifying those who pose high risks of 
pretrial rearrests and that pretrial drug testing can substantially 
reduce those risks for many arrestees. 

V. Scope of the Study 

House Joint Resolution 60 instructed the Drug Testing of Arrestees 
Study subcommittee to review the following topics to determine the 
feasibility and desirability of establishing a voluntary drug testing of 
arrestees program in Virginia: 

o 

o 

o 

o 

o 

The methods of the pilot drug testing programs in the District 
of Columbia and New York City; 

The proper agency in Virginia to administer such a program; 

The cost of developing and implementing such a program; 

The drugs to be tested for; and 

The potential effectiveness of such a program. 

VI. Work of the Subcommittee 

The subcommittee held three meetings (June 9, September 1, and 
September 27) and one public hearing (July 27). The subcommittee used 
these meetings to review the structure of the proposed drug testing 
program, the cost estimates for the establishment of such a program and 
consideration of the proposed enabling legislation. At each of its 
meetings, the subcommittee heard testimony on the different aspects of 
the drug testing program from a variety of interested groups. Attorney 
General Mary Sue Terry, whose office initially proposed that this study 
be conducted, testified at the subcommittee's first meeting that the data 
compiled from the two original pilot drug testing progra~s did indicate a 
strong correlation between drug use and criminality. She urged the 
subcommittee to consider establishing a pilot program to provide data 
relevant to Virginia. 

The subcommittee would like to express special appreciation to the 
following individuals who provided valuable technical assistance during 
the course of the study: Dr. Paul B. Ferrara of the Bureau of Forensic 
Science; Dee A. Malcan and C. Ray Mastracco of the Department of 
Corrections; Daniel E. Catley and Tony C. Casale of the Deparment of 
Criminal Justice Services; Oscar R. Brinson of the Division of 
Legislative Services; Barry Cox of Richmond Offender Aid and Restoration 
Inc and William R. Bowler of the Richmond City Sheriff's Office •• 
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VII. Discussion of Issues 

A. Applicable Law 

1. Discussion 

Section 19.2-120 of the Code of Virginia provides that an accused 
will be admitted to bail by a judicial officer unless that officer has 
reason to believe that the accused "will not appear for trial or 
hearing," or that his liberty "will constitute an unreasonable danger to 
himself or the public." 

In determining the conditions of release of the accused on unsecured 
bond or promise to appear, Section 19.2-123 requires the judicial officer 
to consider, in addition to other background information on the accused, 
"any other information available to him which he believe~ relevant to the 
determination of whether or not the defendant or juvenile is likely to 
absent himself from court proceedings." 

It further stipulates that "should the judicial officer determine 
that such a release will not reasonably assure the appearance of the 
accused," he may "impose any other conditions deemed reasonably necessary 
to assure appearance as required, and to assure his good behavior pending 
trial." (A copy of Sections 19.2-119 - 19.2-123 of the Code of Virginia 
are included in Appendix C). 

While the pretrial testing progr~s have not been successfully 
challenged on constitutional grounds, a court case is currently pending 
against the program in the District of Columbia, Berry v. the District of 
Columbia. The U. S. District Court of the District of Columbia initially 
dismissed the claims as meritless, but on appeal to the U. S. Court of 
Appeals for the D. C. Circuit the case was remanded to the District Court 
for a "full exploration" of the c.l~ims of unconstitutionality made by the 
defendant. The Attorney General's ofiic~ reviewed the documentation 
available on the case and established that the two major issues were 
whether the search or seizure in "reasol'lable" under the Fourth Amendment, 
and whether there is a need for "individualized suspicion." Further 
inquiries about the status of the case revealed that due to unique 
circumstances it will, more than likely, not settle the constitutional 
questions raised about the drug testing program. 

2. Conclusion 

The subcommit,tee concluded that Section 19.2-123 of the Code of 
Virginia should be amended to specifically state that a jUdicial officer 
may require a defendant to refrain from illegal drug use and be tested as 
a condition of release. 

Specifically, the legislation should be broadly written to enable 
localities which are served by a pretrial services agency to conduct a 
drug testing program in agreement with the chief judge of the General 
District Court. 
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To protect the program from constitutional challenges, the 
subcommittee concluded that, unlike the D. C. program, th1e test results 
should not be provided to the judicial officer until aft~r the bail 
decision is made. The judicial officer would only ~pnsider the test 
result at the time he sets the conditions of release. If the accused or 
juvenile tests positive for illegal drugs, and is admitted to bail, the 
judicial officer may then order that he be tested on a periodic basis 
until final disposition of his trial. The statute would also allow the 
judicial officer to impose more stringent conditions of release, contempt 
of court, or revocation of release for any accused whose subsequent tests 
are positive. (See Appendix B) 

B. Procedures For The Drug Testing Program 

1. Discussion 

The review of the structure of the drug testing program focused on 
the information provided to the subcommittee by the District of Columbia 
Pretrial Services Agency. In gaining a general understanding of the 
guidelines that the D. C. Agency uses to conduct its program, the 
subcommittee paid particular attention to three issues: (1) who is 
tested; (2) the time at which the judicial officer receives the test 
result, and whether the test result is used in making the release 
decision or only in setting the conditions of release; and (3) the 
reliability of the drug testing equipment and the specific need to retest 
positive results. (See Appendix D for a report on the District of 
Columbia's drug testing program). 

The D. C. Pretrial Agency collects voluntary urine samples from all 
defendants in the central lock-up each morning. The defendant's test 
result is then included in the agency's pretrial report which is given to 
the judicial officer at the bail hearing. The test result, however, is 
only used to determine the conditions of release. Most often, a 
defendant who tests positive is then required to enroll in a regular, 
once or twice a week drug testing program. A D. C. Superior Court Judge 
testified that he relies heavily on the drug test results when setting 
the conditions of release. He also stated that all of the judges in the 
D. C. system are supportive of the program and think that drug use is a 
very important factor in determing whether a defendant will appear for 
trial and whether a defendant will be a danger to himself or the 
community while on bail. 

Representatives from both the D.C. Pretrial Agency, and the Bureau of 
the Forensic Labs, testified on the reliability of the drug testing 
equipment. They told the subcommittee that in order to provide the 
judicial officer with the test results at the time he sets bailor sets 
the conditions of release, the testing would need to be done on-site. 
The D. C. Pretrial Agency uses the Emit test and claims that it is almost 
lOO~ reliable, and other testimony indicated that the Emit test is a 
good, quick test with close to 97% reliability. The D. C. representative 
also indicated that each positive test is reconfirmed by another test. 

2. Conclusion 

The subcommittee concluded that a pilot drug testing program should 
be established following the general guidelines of the District of 
Columbia program. The Virginia pilot program, however, would only test 
those felons in lock-up each morning. The subcommittee concluded that 
since this would be a pilot program, it should focus on those arrestees 
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that have committed the most serious crimes and pose the most serious 
threat to the community when released on bail. If the drug testing of 
felons proves to be a successful way of identifying those arrestees who 
pose a high risk of pretrial criminality, then consideration could be 
given to expanding the program at a later date. 

The subcommittee also decided that the judicial officer should not 
receive the test results until after the bail decision is made in order 
to ensure that this information is only considered in setting the 
conditions of release. 

With regard to the reliability of the testing equipment, the 
subcommittee concluded that the technology and the safeguards built into 
the program would ensure that the test results were reliable. 

C. Proper Agency to Administer the Drug Testing Program 

1. Discussion 

All participants in the study agreed that the drug testing program 
should be directly administered by a pretrial services agency. The 
testing program invol~~s contact with the arrestees during the 
pre-release and post-release stages, and, therefore, could be combined 
with the pretrial agency's initial interviews and community 
surveillance. In conducting its research, the subcommittee learned that 
the Department of Corrections has l;"tj,ceived appt'oval to establish five 
pretrial services programs around~he state for misdemeanants. (See 
Appendix E) These proposed pretrial ~ervices programs would have a drug 
testing component. 

In order not to duplicate efforts, the subcommittee worked with 
representatives of the Depa~tment of Corrections to determine if it could 
expand one of its pretrial programs to encompass the drug testing of 
felons pilot program. The Department of Corrections agreed that, with 
funding, it could administer such a program. 

2. Conclusion 

The subcommittee concluded that the Department of Corrections should 
expand its efforts with one of its pretrial programs to conduct 
pre-release and post-release drug testing for felons to accommodate the 
subcommittee's pilot program. The Department of Corrections agreed that 
it had the necessary procedures established to do this, and would 
supervise and operate such a drug testing program. 

The subcommittee also concluded that the Department of Corrections 
should report to the Commission on a quarterly basis on the progress of 
the pilot program. The Department of Corrections' report should include, 
but not be limited to, the following areas: 

(a) The number of arrestees who tested positive £or drugs at the 
time of arrest and the type of crime they were arrested for; 

(b) The effectiveness of the program in reducing pretrial rearrests 
and failure-to-appear rates; and 
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(c) The response by the judicial officers in the locality to the 
program and its results. 

D. Estimated Cost of A Pilot Program 

1. Discussion 

In order to establish a cost approximation for implementing a drug 
testing program, the subcommittee worked with the Director of the 
Richmond Pretrial Services Agency to cetermine the cost of adding a drug 
testing program like the one in the Dif)t.rict of Columbia to the Richmond 
pretrial program. 

The pilot drug testing program would test all accused felons in 
lock-up each morning and conduct follow-up tests on all who tested 
positive on the initial test and are subsequently released. The 
following breakdown represents a general cost approximation for a drug 
testing program in Richmond: 

1. Initial Test 
1,000 initial tests at $7 = $7,000 

2. Follow-up Tests 
220 accused felons released under supervision by Pretrial 
Services 
380 (or 49~) of remaining 780 felons eventually released on bail 

600 (or 60~) released of the original 1,000 tested 
75~ of 600 (or 450) have positive drug test 

450 tested once weekly for 10 weeks 
450 x 10 x $7 = $31,500 

3. Personnel Cost 
Two FTE at $20,000 plus, 25~ fringe = $50,000 

4. Additional Office Space = $3,000 

5. Total Cost Estimate = $91,500 

Cost per accused monitored = $203.30 

2. Conclusion 

Initial inquiries were made concerning possible sources of federal 
funding to cover the costs of such a pilot program. At the time of the 
study, the Department of Criminal Justice Services reported that no 
federal funding was available. The subcommittee concluded that the 
Department of Criminal Justice Services should continue to seek federal 
sources of funding. If federal funding is still unavailable, the 
subcommittee would recommend that the Department of Planning and Budget, 
the House Appropriations Committee and the Senate Finance Committee be 
encouraged to consider funding the pilot program. 
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E. Types ~Dru~ Test for in the Drug Testing Program 

1. Discussion 

The decision of what drugs to test for largely depends on the 
location in which the pilot progr.l'!!.m is established. The District of 
Colwnbia and New York s,tudies foursd that the most abused drugs are 
cocaine, opiates (heroin), barbiturates and phencyclidine (PCP). 
Therefore, a pilot drug testing program in Richmond might conduct a four 
drug screen test to analyze urine samples for cocaine, opiates (heroin), 
barbiturates and PCP. 

2. Conclusion 

The subcommittee concluded that the option should b& given to the 
pretrial ,agency to test for any such illegal drugs that it may deem 
appropriate. 

F. Potential Effectiveness of the Drug Testing Program 

1. Discussion 

The goal of the d~ug tasting program is to reduce the use of drugs by 
those arrestees released, thereby reducing pretrial criminality and 
increasing trial appearances. Figures from the 1986 New York study 
indicated a high percentage of drug use among arresteas who committed 
major felonies. For example: 

Arrest Charge 

Possession of drugs 
Sale of dr.ugs 

Percent positive 

Possession of stolen property 
Forgery 

76% 
71% 
61% 
60% 
59'\. 
56% 
56% 
54% 
53% 

Burglary 
Murder/manslaughter 
Larceny 
Robbery 
Weapons 

The latest statistics compiled by the D. C. Pretrial program continue 
to support strongly the theory that drug use is linked very closely to 
criminal behavior, and that this drug use is prevalent among all types of 
crimes: 

Adull lJrug DolocllOn Unit 
Porcent Positivo by 

Crimo Typo-

CRIME TVPE 

CJ pnOPERTV IlI!J onuo~ 11:1 VIOLEtlT c::::: OTHEr! 
N • ~05 II. 767 N' :05 II· 225 

April. 1966 
·excludes 70 No Papered CQSC~ 
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2. Conclusion 

The subcommittee concluded that the statistics from the two original 
pilot drug testing programs do indicate that a positive correlation 
exists between d~ug abuse and criminal behavior. The subcommittee 
further concluded that the drug testing program serves as an effective 
way to identify those who pose high risk of pretrial rearrest and that 
pretrial drug testing can significantly reduce those risks for many 
arrestees. 

More specifically, the drug testing program does the following: 

o 

o 

o 

Provides judges with information about an arrestee's drug use at 
the time the conditions of release are set; 

Reduces the number of arrestees who are rearrested or fail to 
appear, thus reducing the amount of jail time they serve for 
these offenses; and 

Allows judges to release high risk arrestees, ones that they 
otherwise would not release, with the confidence that the 
arrestee's drug use and other activities will be closely 
monitored. 

VIII. Recommendations 

The subcommittee made the following recommendations at its September 
27, 1988 meeting: 

A. Enabling Legislation 

Introduce legislation to amend Section 19.2-123 of the Code_of 
Virgini~ to enable any jurisdiction served by a pretrial servi~es 
agency to conduct a voluntary drug testing program in agreement with 
the chief judge of the General Pistrict Court. Th~ amendment should 
require that the test results only be used to assist the judicial 
officer in setting the conditions of release. The amendment would 
also allow the judicial officer to require an arrestee who tested 
positive on the initial test, and was subsequently released, to 
refrain from illegal drug use and submit to periodic tests until 
final disposition of his trial. (Appendix A) 

B. Coordination of Pilot Program by the Department of Corrections 

Contingent upon the passage of the proposed enabling legislation, 
request the Department of Corrections, in coordination with its new 
pretrial services program, to establish a pilot drug testing program 
for all accused felons in lock-up. 

C. Quartarly Reports From the Department of Corrections 

Request that the Department of Corrections report on a quarterly 
basis to the Virginia State Crime Commission on the resul'ts of the 
drug testing program. 
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1988 SESSION 
ENGROSSED 

1 HOUSE JOINT RESOLUTION NO. 60 
2 House Amendments in [ ] - February 16, 1988 
3 Requesting [ HUll: e ;oinl: ~nmiHee be est-elJlished the Crime Commission I to stll(~\t 

4 drug testing for arrestees and defendants awaiting trial. 
S 
6 
7 
8 
9 

10 
11 
J2 
13 
14 
15 
16 
17 
18 
19 
20 

Patron-Axselle 

Referred to the Committee on Rules 

WHEREAS, the National Institute of Justice, U.S. Department of Justice, has provided 
funding for two pilot projects in New York and the District of Columbia to determine the 
extent of drug use among arrestees; whether current drug use at the time of arrest is u 
good indication of pretrial misconduct; the effectiveness of drug testing before trial in 
reducing pretrial misconduct (e.g., pretrial rearrests and failure to appear for court); and 
the relationship between drug abuse and criminal conduct; and 

WHEREAS, the preliminary findings from the two-year-old drug testing projects show 
that: more than half of the defendants tested had used drugs shortly before their arrests; 
the use of cocaine has increased dramatically in the past two years and PCP and opiates 
are major drug problems; a substantial percentage of defendants charged with major 
crimes were using drugs (e.g., approximately half of the arrestees charged with robbery 

21 and two-fifths charged with burglary were drug users); and pretrial rearrest rates were 
22 fifty percent higher for drug users than for nonusers; and 
23 WHEREAS, the results of the projects strongly indicate that drug testing of arrestees is 
24 an effective way of identifying those who pose high risks of pretrial rearrests and that 
25 pretrial drug testing can substantially reduce those risks for many arrestees; and 
26 WHEREAS, the drug test results have been extremely useful to the courts in fashi.oning 
27 appropriate conditions of release on bail, reducing the use of drugs and thereby reducing 
28 the risks of pretrial misconduct by arrestees; and 
29 WHEREAS, the success of the two drug testing projects indicates that such a program 
30 could be useful in the Commonwealth in reducing drug abuse and pretrial misconduct; now, 
31 therefore, be it 
32 RESOLVED by the House of Delegates, the Senate concurring, That [ a jeint 
33 subcommittee study a the Crime Commission is requested to study a voluntary] drug testing 
34 program for arrestees awaiting trial or sentencing, the study to include, but not be limited 
35 to, a review of the methods and results of the drug testing programs in New Yor\{ and the 
36 District of Columbia, the potential effectiveness of such a program in Virginia, the proper 
37 agency in Virginia to G1dminister such a program, the costs for developing and 
38 implementing such a program, the drugs to be te~ted for and the most effective and 
39 efficient drug testing method. 
40 [ +He jei-ffi subcommittee shaH be composed ffi tlw fallowing manner: three members 
41 fr-em tlw Reuse Courts €» Justice Committee and twa members €» the .Hffil.se Reatth j 

42 Welfare and Institutions Committee, appointed by tlw Spealcer; twa membeFS from t-he 
43 Senate booRs EH cHistl€e Gommittee arul &He membeF sf ~ Senate GemmHtee on 
44 Rehabilitation and See-ial Services, appointed by tlw Senate Committee on Privileges and 
45 Elections; a Commonwealth's attorney and a representative €» tflB Division 9f ConsolidaffiG 
46 Laboratory Services, DepaF'fmeflt €» General Services, bet& fa be appointed by the 
47 Governor. 
48 =fM j&ffit sube&mmittee shaH report its Hruiffigs and recommenGat4oos to the -19&B 
49 Session ef. tlw General Assembly. 
50 +He indirect cest 9f this study is estimated fa be $7,465; tlw ffirect cest sfl.a.ll net e-JffieM 
51 ~ The Commission shall complete its work in time to report to the Governor and the 
52 General Assembly prior to the 1989 Session as provided in procedures of the Division of 
53 Legislative Automated Systems). 
54 
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1 D 7/20/88 Brinson C 9/21/88 df 

2 SENATE BILL NO. ............ HOUSE BILl:! NO. . .......... . 

3 A BILL to amend and reenact § 19.2-123 of the Code of Virginia, 
4 relating to release of an accused on bond or promise to appearj 
5 conditions of releasej drug testimony. 

6 

7 Be it enacted by the General Assembly of Virginia: 

8 1. That § 19.2-123 of the Code of Virginia is amended and reenacted 

9 as follows: 

10 § 19.2-123. Release of accused on unsecured bond or promise to 

11 appearj conditions of release.-- fa7 ~ If any judicial officer has 

12 brought before him any person held in custody and charged ~ith an 

13 offense, other than an offense punishable by death, or a juvenile 

14 taken into custody pursuant to § 16.1-246 sa~a , the judicial offic 

15 shall c.onsider the release pending trial or hearing of the accused 0 

16 his written promise to appear in court as directed or upon the 

17 execution of an unsecured appearance bond in an amount specified by 

18 the judicial officer. In determining whether or not to releaBe the 

19 accused or juvenile on his written promise to appear or an unsecured 

20 bond L the judicial officer shall take into account the nature and 
. 

21 circumstances of the offense charged, the accused's or juvenile's 

22 family ties, employment, financial resources, the length of his 

23 residence in the community, his record of convictions, and his record 

24 of appearance at court proceedings or of flight to avoid prosecution 

25 or failure to appear at court proceedings, and a~y other information 

26 available to him which he believes relevant to the determination of 
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1 whether or not the defendant or juvenile is likely to absent himself 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'27 

28 

from court proceedings. 

In the case of a juvenile or in any case where the judicial 

officer determines that such a release will not reasonably assure the 

appearance of the accused as required, the judicial officer shall 

then, either in lieu of or in addition to the above methods of 

release, impose anyone ; or any combination of the following 

conditions of release which will reasonably assure the appearance of 

the accused or juvenile for trial or hearing: 

t 1 ,.. Place the person in the custody of a designated person 

or organization agreeing to supervise him; 

f 2 ,.. Place restrictions on the travel, association or place 

of abode of the person during the period of release and restrict 

contacts with household members for a period not to exceed seventy-two 

hours; 

f 3 ,. Require the execution of a bail bond with sufficient 

solvent sureties, or the deposit of cash in lieu thereof. The value of 

real estate owned by the proposed surety shall be considered in 

determining solvency; or 

f 4 ,. _._ Impose any other condition deemed reasonably necessary 

to assure appearance as required, and to assure his good behavior 

pendi.ng trial, including a condition requiring that the person return 

to custody after specified hours. 

In addition, where the accused is a resident of a state training 

center for the mentally retarded, the judicial officer may place the 

person in the custody of the d~rector of the state facility, if the 

director agrees to accept custo6y. Such director is hereby authorized 

to take custody of such person and to maintain him at the training 
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1 center prior to a tri~l or hearing under such circumstances as will 

2 reasonably assure the appearance of the accused for the trial or 

3 hearing. 

4 B. In any jurisdiction served by a pretrial services agency 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

l8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

which offers a drug testing program approved for the purposes of this 

subsection by the chief general district court judge, any such accused 

or juvenile charged with a crime may be requested by such agency to 

give voluntarily a urine sample. This sample may be analyzed for the 

presence of phencyclidine (PCP), barbituates, cocaine, opiates or such 

other drugs as the agency may deem appropriate prior to the initial 

appearance of the accused or juvenile at a hearing to establish bail. 

The agency shall inform the accused or juvenile being tested that test 

results shall be used by a judicial officer at the initial bail 

hearing only to determine appropriate conditions of relea~e. All test 

results shall be confidential with access thereto limited to the 

udicial officer the Commonwealth's attorne defense counsel and in 

cases where a juvenile is tested, the parents or legal guardian or 

custodian of such juvenile. However, in no event shall the judicial 

officer have access to any test result prior to making an initial 

release determination. Following this determination, the judicial 

officer shall consider the test results and the testing agency's 

report and accompanying recommendations, if any, in setting 

approoriate conditions of release. At1y accused or juvenile whose 

urine sample has tested positive and who is admitted to bail may, as a 

condition of release, be ordered to refrain from illegal drug use and 

may be required to be tested on a periodic basis until f:nal 

disoosition of his case to ensure his compliance with the order. 

Sanctions for a violation of any condition of release pertaining to 

15. 
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1 abstention from drug use, which violations shall include subsequent 

2 positive test results or failure to report as ordered for testing, may 

3 be imposed in the discretion of the judicial officer and may include 

4 imposition of more stringent conditions of release, contempt of court 

5 proceedings or revocation of release. Any test given under the 

6 provisions of this subsection which yields a positive result shall be 

7 reconfirmed by a second test if the person tested denies or contests 

8 the initial positive result. 

9 fe, C. Nothing contained in this section shall be construed to 

10 prevent the disposition of any case or class of cases by forfeiture of 

11 collateral security where such disposition is authorized by the court. 

12 fe, D. Nothing in this section shall be construed to prevent an 

13 officer taking a juvenile into custody from releasing that juvenile 

14 pursuant to § 16.1-247 of this Code. If any condition of release 

15 imposed under the provisions of this section is violated, the judicial 

16 officer may issue a capias or order to show cause why the bond should 

17 not be revoked. 

18 # 
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Code of Virginia: Section 19.2-119 - Section 19.2-123 
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* 19.2·119 CODE OF VIRGINIA § 19.2-122 

Sec. 
19.2·140. DisposiUon of cash deposit. 
19.2·141. How recognizance taken COf' insane 

person or one under di~bility. 
19.2·142. Where recognizance l.aklm out of 

court to be sent. 
19.2·143. Where default recorded; process on 

recogni'Zance; forfeiture on 
recognizance; when copy may be 
used. 

19.2·144. Forfeiture of recognizance while in 
military or naval service. 

19.2·145. How penalty remitted. 
19.2·146. Defects in fonn of recognizance not to 

defeat action or judgment. 
19.2·147. Docketing judgment on forfeited 

recognizance or bond. 

Sec. 
19.2·148. Surety discharged on payment of 

amount, etc .• into court. 
19.2·149. How surety in recognizance may 

surrender principal and be dis· 
charged from liability. 

19.2·150. Proceeding when surety surrenders 
principal. 

Article 3. 

Satisfaction and Discharge. 

19.2·151. Satisfaction and discharge of assault 
and similar charges. 

19.2·152. Orde"r discharging recognizance or 
superseding commitment; judg. 
ment for costs. 

ARTICLE 1. 

Bail. 

§ 19.2-119. "Judicial officer" defined. - As used in this article the term 
"judicial officer" means, unless otherwise indicated, any magistrate within his 
jurisdiction, any judge of a district court and the clerk or deputy clerk of any 
district court or circuit court within their respective cities and counties, any 
judge of a circuit court, and any justice of the Supreme Court of Virginia. (Code 
1950, § 19.1-109.1; 1973, c. 485; 1974, c. 114; 1975, c. 495.) 

§ 19.2·120. Right to bail. ...:. An accused, or juvenile taken into custody 
pursuant to § 16.1·246 who is held in custody pending trial or hearing for an 
ofTense, civil or criminal contempt, or otherwise shall be admitted to bail by a 
judicial officer as defined in § 19.2·119, unless there is probable cause to 
believe that: 

(1) He will not appear for trial or hearing or at such other time and place as 
may be directed, or 

(2) His liberty will constitute an unreasonable danger to himself or the 
public. (1975, c. 495; 1978, c. 755; 1979, c. 649.) 

§ 19.2·121. Fixing terms of bail. - If the accused, or juvenile taken into 
custody pursuant to § 16.1-246 is admitted to bail, the terms thereof shall be 
such as, In the judgment of any official granting or reconsidering the same, will 
be reasonably calculated to insure the presence of the accused, having regard 
to (1) the nature and circumstances of the offense, (2) the weight of the evi
dence, (3) the financial ability to pay bail. and (4) the character of the accused 
or juvenile. (1975, c. 495; 1978, c. 755; HJ80, c. 190.) 

Applied in Lee v. Winston. 551 F. Supp. 247 
(E.D. Va. 1982). 

§ 19.2-122. Bail by arresting officer. - A person arrested on a capias to 
answer, or hear judgment on, a presentment, indictment or information for a 
misdemeanor, or on an attachment, other than an attachment to compel the 
perfonnance of a judgment or of an order or decree in a civil case, may be 
admitted to bail by the officer who arrests him, the officer taking a recogni
zance in such sum, not being less than $200 unless by general or special order 
of the court a less :;um be authorized, as he, regarding the case and estate of 
the accused, may deem sufficient to secure his appearance before the court from 
which the process issued at the time required thereby. The officers shall return 

18. 
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the recognizance to the court on or before the return day of such process. If 
without sufficient cause he faii to make such rE,(urn, he shull forfeit twenty 
dollars. (Code 1950, * 19.1·109; 1960, c. 366; 1966, c. 521; 1975, c. 495.) • 

Cross reference.-As tocun;;titutlnnal pro· nnd the Cnnstitutionalill' of Pretrial 
c'ision for bail, see Va. Canst .. Art. r. * 9. Delentlon." sec ijG Va. L. RCI:. 1~2:J 119691. 

Law RCI·jew. - for article. "Bail Reform 

§ 19.2·123. Release of accused on unsecured bond or promise to 
appear; conditions of release. - (a) If any judicial officer has brought before 
him any person held in custody and charged with an ofTense, other than an 
ofTense punishable by death, or a juvenile taken into custody pursuant to * 
16.1·246 said judicial officer shall consider the release pending trial or hearing 
of the accused on his written promise to appear in court as directed or upon the 
execution of an unsecured appearance bond in an amount specified by the 
judicial officer. In determining whether or not to release the accused or juvenile 
on his written promise to appear or an unsecured bond the judicial officer shall 
take into account the nature and circumstances of the ofTense charged, the 
accused's or juvenile's family ties, employment, financial resources, the len~h 
of his residence in the communi ty, his record of convictions, and his record of 
appearance at court proceedings or of flight to avoid prosecution or fnilul'e to 
appear at court proceedings, and any other information available to him which 
he believes relevant to the determination of whether or not the defendant or 
juvenile is likely to absent himself from court proceedings. 

Should the judicial officer determine that such a release will not reasonably 
assure the appearance of the accused as required, or, in the case of a juvenile, 
the judicial officer shall then, either in lieu of or in addition to the above 
methods of release, impose anyone, or any combination of the following condi
tions of release which will reasonably assure the appearance of the accused or 
juvenile for trial or hearing: 

(1) Place the person in the custody of a designated person or organization 
agreeing to supervise him; . 

(2) Place restrictions on the travel, association or place of abode of the person 
during the period of release; 

(3) Require the execution of a bail bond w:th sllfficient solvent sureties, or 
the deposit of cash in lieu thereof. The value or real estate owned by the 
proposed surety shall be considered in determinit1g solvency; or 

(4) Impose any other condition deemed reasonably necessary to assure 
appearance as required, and to assure his good behavior pending trial, includ
ing a condition requiring that the person return to custody after specified 
hours. 

In addition, where the accused is a resident of a state training center fOI" the 
mentally retarded, the judicial officer may place the person in the custody of 
the director of the state facility, if the director agrees to accept custody. Such 
director is hereby authorized to take custody of such person and to maintain 
him at the training center prior to a trial or hearing under such circumstances 
as will reasonably assure the appearance of the accused for the trial or hearing. 

(b) Nothing contained in this section shall be construed to prevent the dis· 
position of any case or class of cases by forfeiture of collateral security where 
such disposition is authorized by the court. 

(e) Nothing in this section shall be construed to prevent an officer taking a 
juvenile into custody from releasing that juvenile pursuant to * 16.1-247 of this 
Code. If any condition of release impor,ed under the provisions of this section 
is violated, the judicial omcer may Issue a cnpinr. or order to show cau!,-:(! why 
the bond should not be revoked. (Code 1950, § 19.1-109.2; 1973, c. 485; 1!)7G, 
c. 495; 1978, cc. 500, 755; 1979, c. 518; 1981, c. 528.) 
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Drugs and crime: 
Controlling use and reducing risk 

through testing 

Drugs. Hardly a day goes by without 
more news reports detailing the extem of 
drug use in our society. 

The costs in human lives and public re
sources are staggering. Twenty-five per
cent of all general hospital admissions 
arise from drug abuse. Forty percent of 
admissions from accidents are drug re
lated. The national cost of accidents has 
been calculated at S81 billion per year. 
half of which is directly attributable to 
drug abuse. 

Despite the well-publicized deaths of two 
top athletes from cocaine poisoning. 
cocaine overdose deaths are now running 
atarnteof2.S perweelc. up from 25 per 
y~ar only a few years ago. Orug addiction 
of newborn babies is now a serious publ ic 
hetlth concern. Yet our drug abuse treat
ment programs have long waiting lists. 
Out public education efforts have had 
little effect on the growing demand for 
drugs. 

At all levels. our criminal justice system 
is being strain~ to the brealcing point by 
drugs. from the cop on the street. to 
crow~ court dockets, to our teeming 

John A. Cuver. 1.0 .. is the Director of 
the PretrIal ServIces Agency in Wash· 
in&«>n. D.C. 

by John A. Carver, J.D. 

jails and prisons. With the number of 
drug cases increasing exponentially in 
recent years. and the number of drug
related cases even higher. criminal justice 
practitioners face a major crisis. How do 
we manage a problem of this magnitude'? 

The problem is especially acute in our 
courts. How are we to cope with the added 
dangers posed by drug abusing defend
ants at various d~ision points from pre
trial release, to trial, to sentencing'? How 
do we utilize our' already over-burdened 
resources in a way that affords both fair
ness to the individual and a reasonable 
expectation of community safety? While 
the soludon to many drug-related prob
lems lies beyono the reach of the criminal 
justice system. there are a few rays of 
hope on an otherwise bleak landscape. 

New techniques for managing the prob
lem of drug abuse in the context of the 
criminal justice system have been im
plemented and are currenlly operating in 
the District of Columbia. With the asSIS(
ance of the National Institute of Jusuce. 
judges in that jurisdiction are now much 
better equipped to identify those drug 
abusing defendants Who pose the greatest 
threat to community safety. and to 
monitor their behavior and control their 
drug abuse while under the cOUrt's juris
diction in a way that reduces the risk 
associated with drug abusers. 

How? Through the latest in drug testing 
technology I coupled wilh the careful and 
effective use by judges of the infonna
t~on it provides. This article describes 

21. 

this new program of comprehensive 
drug testing. how it was implemented. 
and what it has meant to the court 
system. 

The program was part of a major 
research study by the National' Institute 
of Justice carried out in Washin2ton. 
D.C .• and New York Citv, Hi2hli2hts 
of the findings from Washtngton-. D~C .. 
appear in the accompanying figures, 

Project background 

The drug testing program in the District 
of Columbia is [he latest in a senes of 
research efforts on drug abuse and cnme 
sponsored by the National Cnstitute or 
Justice. (For a review of recent research. 
see Probing the Links Bt!Meen Drugs 
and Crime. by Bernard A. Gropp<=r.) 

The theoretical basis for the program is 
derived from earlier studies thaI show. 
among other things. that ~rug use IS vt:ry 
much a charnctensuc ot st:nous ami 
violent offenders. On the other 'hand. 
evt:n among high-risk individuals with 
t:stablished panerns of both drug abuse 
and criminality. increasing or reducing 
the level of drug abuse is associated with 
a corresponding increase or reduction 10 
criminality (Gropper), 
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Drugs i!nd crime: Controlling use and 
reducing risk through t2stlng 

Practical application of this research 
raises two major issues. First. how can 

, courtS detennine who is a hi2h-risk drug 
abuser? Second. once determined. what 
can a court svstem do to control drug 
use and reduce risk'? -

In the District of Columbia. Iht: tirst 
task-identifying drug users-was 
accomplished through a new program of 
drug testing set up within the District of 
Columbia Pretrial Services Agency. 
With a statUtory mandate to collect 
relevant infonnalion on each arrestee for 
use by the cOUrt in detennining appro
priate release conditions. the Agency 
was a logical (and neutral) place in 
whicb to implement a program of drug 
testing. 

The second task-to inte!!rate the 
technology into the COUrt -processes to 
control drug use and redllce risk-was 
more chalJen2in2. With the earlier 
research as tlie foundation. the pro.
gram's working hypothesis wa.'i that 
close monitorin2 of a defendant's drug 
use. coupled wfih quick sanctions for
violations, could prove effective in 
deterring drug use and reducing criminal 
activity. 

An independent evaluation conducted 
by Toborg Associates. Inc .. indicates 

The author. John A. Carvcr. 1.0 .. is the 
Di~tor of the Washington. D.C .. Pretn:11 
Services Agency. 

that the District of Columbia has 
achieved remarkable success in dem
onstratin'lZ the effectiveness and feasibil
ity of such an approach. [t is hoped that 
the District of Columbia's experience 
will prove a useful guide to other 
jurisdictions in adopClng similar pro
grams. 

Drug testing in operation 

Drue testing of arrestees has existed in 
one -form Qr another in tht: District of 
Columbia since the early 1970·s. For a 
variety of reasons. its usefulness and 
impact on criminal case processing were 
minimal. With initial assistnnce from the 
National Institute of Justice. the D.C. 
Pretrial Services Agency established in 
March 1984 an entirely new approach to 
drug testing. 

Relying on state-of-the-art technology to 
produce highly accurate drug tests in a 
very short time (generally I to 2 hours) .. 
the Agency has sought to put this 
jnfonnation in the hands of judges at 
decision points where it can be of 
greatest use. These include the initial 
release decision (tirst appearance). 
throughout the pretrial period. and at 
:,entencing. The Agency not only 
provides this important infonnation to 
the court but utTers judgt:s a plan for 
dealing with the potential risks of 
releasine drug-abusine defendants. 
There are three situations in which tht: 
Agency conducts drug testing for the 
court: before the initial ap~arJnce. a:, a 
condition ofrelea:,e. and by .. ~cial court 
order. 

Initial or "lock-up" testing 

The tirst and perhaps mo:,t important 
decision a judicial oflict!r mUM make is 
Ihe pnmiul release: decision. In th~ 
District of Columbia. this decision is 
made largely on the basis of infonn:uion 
provided in a Wrttten report :,ubmittt!d 
by the Pretnal St:rvices Agency in t:very 
case. The report liummarizellthe defend
~nt's residence. family. and e:mpluyment 
lies 10 Ihe community. as well as prior 
criminal history and current stUtuS of 
pending charges. probation. parole. or 
warrants from mher jurisdictions. 

22. 

While the Agency has always asked 
arrestees about their drug use. onlv utter 
the implementation of th-t! drug dt!iectlorl 
program in 1984 could these important 
dnta be corroborated with a scienmically 
accurate: test. Not -surprisingly. the 
urinnlysis testing program showed drug 
use to be far higher than the self-reported 
data indicated. (See Figure I.) 

Figura 1. 

Percentage of drug users identified by 
urine tests who self-reported drug use 
(June 1984-January 1985) 

Tn. 
,Hulta 

Used 
any 
drug 

Numb« 01 
~encUln'lI 2.9:38 

Used Useo Usea 
PCP cocaIne OCl31es 

165:3 1078 1069 

'This ~how~ IhIl14H%ollho:.c who 100)lo:u pt'~'"~O: 
:.elr.reponed: or. alcem:lllveiv. 5~% ullhu~o: whu 
IC~lc:tI pt'SIIIVC lUI/I'd 10 rept;n uru!!! u~o:_ 

Soure.: TOOOtq Assoclales. Inc. 

In the: District or' Columblu. 0.1:' wt!11 J:' 

the Federal svstem and mo~t Siote court 
systems. the' judicial onicer mu~t 
consider two fllCtorli at Ihl! inillul rc:h::l:'l<! 
hearing: the risk of night and nsk [0 

community safety. The court may ,et 
release conditions desiened to deal with 
risks apparent In the d-efendont" back
ground. 
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Since drug use correlates so strongly 
with increased risk in both cateeories 
(see "Drug Use ahd Pretrial Crime in the 
District of Columbia." N/J Research in 
Brie/by Mary A. Toborg and Michael 
P. Kirby), it is important thac judges 
have this information when the defend
ant appears before the cOUrt. Accord
ingly, the Agency established its testing 
facility in the courthouse. adjacent to the 
cellblock. 

Using Emit technoloey and five Auto/ab 
Carousel Units manufactured by the 
Syva Company, the Agency analyzes 
urine samples simultaneouslY for five 
drugs: • 

• Phencyclidine (PCP) 
• opiates (heroin) 
• cocaine 
• methadone 
• amphetamines. 

(The technology permits testing of other 
substances of abuse on the same equip
ment.} 

Beginning at 7:00 a.m. each morning. 
the Agency is generally able to collect 
urine samples and complete an en[i~ 
day's lock-up (an average of 70 arres
tees. but sometimes as high os (20) by 
9:30 or 10:00. and have the resulrs 
available to the judicial officer when the 
"arraignment court" commences :lC 
II :30. All test results are entered into 
the Agency's online computer system. 

Very few defendants refuse [0 give a 
urine sample when requested. Why'? 
Because they are told that ~he test result 
will be used only for determining their 
conditions of release. The results are not 
used as evidence on the underlying 
charge. While defendants have 11 riehr 
to refuse to give a sample (just us they 
have a right to refuse to be interviewed 
by the Pretrial Services Agency). in 
practice they realize there IS lillIe 10 be 
gained by this maneuver. Since the court 
considers this information vital to 
informed decisionmaking. refusal to 
provide a sample usually results in any 
nonfinancial release for the defendant 
being conditioned on submitting a urine 
sample. with appropriate placement 
based on the resul!s, 

HaVing this information available for the 
defendant's first appear:lnce has meant 
mat judges are now much better equip-

ped to llSsess the risk posed by the 
pretrial release of an individual. Prior to 
the implementation of this program. 
many drug users slipped through the 
system. their drug use undetected. As a 
result. no conditions were set to deal 
with the problem. and their pretrial 
conduct (at least with respect to drug 
use) went unmonitored. As a group. 
drug users in the District of Columbia 
have consistently been found to be 
disproportionately involved in pretrial 
misconduct-as measured by rearrests 
while on release or failure to appear in 
court, (See Figure 2.) 

Judges are well aware that drug users 
pose increased risks if released. and they 
are sensitive [0 the public safety concerns 
of the community. But judges tradition
ally have felt the frustration of having 
very few options.' The District of 
Columbia jail. like most other urban 
jails. is already seriously overcrowded. 

I There are long waiting lists for the few 
good treatment programs that exist. 

F"I9UnI 2. 

Pretrial rearrest rates of released 
arrestee:s. by urine test results (June 
1984-January (985) 

~. 

25,.. 
25,.. 

20'1'. 

15'1'. 

IO'!'. 

5'" 

TNt Used Nonus~ USed Used 
1'HUI1. any only IWO or 

drug ~. drug more 

HtunIMt 01 
~ 

drugs 

~ 2.480 2,292 1.687 793 

SourC8: Taborg Assoclal". Inc. 
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Aeainst this backgro!Jnd. the Pretrial 
Sirvices Agency stepped forward to 
offer a new and hitherto untested 
option-regulnr drug testing as a 
"onditian a/release. the second compo
nent of the Agency's drug detection 
services. 

Regular drug testing as a 
condition ot release 

Perhaps the ,most significant aspect Or 
the new testing program wall the de
velopment of regular drug testing as a 
condition of release. The goal of this 
aspect of the program was- simple-to 
reduce the use of drues. therebv redu('· 
ing (it was hoped) theincreased rtsks of 
p~trial misconduct posed by (he release 
ot drug users. The program was prem
ised on earlier research and the recoeni
tion thac drue users do not chanee their 
habits simpiy because somebrXty tells 
them to. For the program to deter drug 
use. releasees would have to be held 
accountable for violations. 

To translate this concept into reality. the 
Agency carefully deSigned a program of 
drug testing with close supervision and 
real sanctions for violations. Defendants 
are released with :l specitic. cOUrt
ordered condition to refrain from IlIel-!:l1 
drug use. (Drug users who requlZlit
treatment are referred to Jppropriate 
treatment facilities.) 

Once e:nrolled in tht: testing program. 
defendants are initiallv scheduled to 
report wt:ekly on a :lpeCltiC uay. Dt:fe:mJ
unl~ mllst report according to rht:ir 
testlng schedule. Sumplt::; WIll nm be: 
accepted on any otht:r day. They are mid 
rhat a failure to report for a tes! I:' Julit 
as serious as a posltivt: rest. They 'Ign 
an uppointmt:nt slip t!u('1/ time they 
report. so there can nt:ve:r ~ any 
umbiguilY ur confu~ion uboul [heir 
obligation. 

The Agency's automated records systt:m 
mainrams the defendant's e:ntJrt: hlstorv 
of test results. which IS revlt:wt:u each' 
time he or she appears. A !ltatT mt:mbe:r 
observes urine sample collt!cllt)O m 
aVOId the possibility of tampering or 
substituting someone t!lse's unne. 

The COUrt is immediutelv noone:d of 
those defendants who fall to repol1 as 
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directed. Positive test results lead to 
• sanctions. which escalate If drug US!! 

continues. ·Cnitially. those who continue 
to use drugs are placed on an intensified 
or more frequent testinl! schedule and 
a.re once again warned 'Of the con
sequences of continued drug use. 
Funhet violations lelld to a request for 
a hearing before the releasing Judge. 

It is in the area of sanctions that the 
greatest changes in criminal case proc
essing have occurred--changes that 
contributed substantially to the success 
of the program. The Pretrial Services 
Agency actively encourages the cOUrt to 
hold "show cause" hearings. i.e .. 
hearings where the defendant is directed 
to show cause why he or she snould not 
be held in contempt for violating the 
court'S release conditions. Furthermore. 
the Agency recommends that should the 
defendant be found guilty of violacing 
conditions of release. short jail sen
tences. followed by re·release. be 
imposed. 

This method ensures certainty of punish
ment. The more traditional approach of 
revoking release and setting a money 
bond. on the other hand. may nO[ result 
in any detention of the defendant. and 
may in fact be a welcome alternative to 
the requirement of tWlce.weekly trips to 
the courthouse to submit a unne sample. 
If the program IS to have the Intended 
deterrent effect. defendants must know 
that violations will be detected and 
punishment will follow. 

Once armed with reliable and timely 
information. the Judges of the Dislnct of 
Columbia's Superior COUrt were more 
than willing to use the program first as 
a release option for those drug users who 
might not otherwise be conSIdered for 
release. and then as the mechanism to 
enforce court orders and hold defendants 
accountable for their conduce. 

Hearings Wtf'~ helJ. and defendants 
Wt!r~ held in contempt of court and 
punished. Quickly. the word got around 
that the court was senous about 
enforcing its orders. and- defendants 
began to act accordingly. 

Predictably. not all drug users abide by 
the release conditions. even though they 
know the consequences. But what the 
program offers the court is an accurate 
method fordeterminmg who among the 

-
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?relnal Services Agency stair member enrers the results of drug teslIng on Ihe computc:r. 

vast numbers of drug-abusing defendants 
will comply with the program and who 
will flOt. After tirst detenntning (through 
the "lock-up" testing) the group posing 
the highest nslc If released. the court IS 
then able [0 utilize an "early warnmg" 
mechanism t(l identify those who cannot 
or will not refratn from drug use. With 
the backing of a scientit1cally reliable 
test. the COUrt can and does take action 
against this "sub-liet" of drug uliers. 

The evaluation team has contirmed the 
validitv of this "~i2naling" mechunt:-.m, 
OfJI'(hos~ placed In the Ageney'!) 
program ot regular drug testing. the 
indiViduals that ellher never ... howed up 
or dropped out after one. or two. or three 
apPOintments, had very high rearrest 
rotes (33 percent for no-shows Jnd .30 
percent foreurlydrop-outS). Those who 
.stayed with the program for ac leas! four 
drug tests had 'iubstanttally lower 
rearrest rates (14 percen[)-~o low. In 
fact. that. they posed no higher nsk of 
rearre~.t than the group of non·drug UliCfS. 

Cn other words, for this group of reo 
leasees. the mterven!lon ot' the program 
and [he wtilir.gnes'l of the Judges to put 
some teeth Into it succeeded In c:/imlOut
ing the uddifWlltll n:-.k J.ssocluted with 
drug u~e. It strengthened the concept of 

..:ondlUonaJ reicolSc. orovldinl! hard 
eVH.1enr;e [h~( as .10 jlternauv-e to tn· 
carceratlon. the technique can I.lperate 
without burdemng the community with 
;Additional nsks. At a time or senous Jail 
crowding. the !:>enetits or such a program 
have been subst:mttal1nd have leu to Ihc! 
further development ot an IOtc:nSlve 
pretnai superviSion progmm. of which 
drug testing IS an Importane component. 

The !;lIe ChletJul!ge H. CJlI Moultrtt: I wa~ 
In~(mment..tl .n <!~IJoiJ~hlOg the Jrul! IC:~(IOI! 
Unit 10 :he D.C Supenor l:llurt. -



Drugs and crime: Controlling use and 
reducing risk through testing 

Orug te~tlng by 
special court order 

The foregoing has described the use of 
the testing program as a risk assessmem 
mechanism to assist judges at the 
defendant's initial appearance. and as a 
condition of rele~ to monitor the 
defendant'S behavior throughout the 
pretrial period. Yet another benefit of 
the program is the ability to provide 
judges with immediate information on 
drug use at any time during the court 
process. With the drug testing facility 
located in the courthouse. judges can 
have a defendant tested and pass over 
the cac;e until the results are ready. This 
drug testing service often occurs in as 
little as 10 or IS minutes and is fre· 
quently requested at all stages of criminal 
c~ processing. including sentencing. 

TestIng-an "early warning" 
system 

Not to be overlooked are the benefits of 
'he testing program that go beyond the 
.riminal justice system to the gennral 
community. 

Once comprehensive testing had begun. 
it quickly became apparent that the 
extent of drug abuse was far greater than 
anyone had imagined. Nearly two out of 
every. three arre$~ees is a drug user. 

F"o<jUnt J. 

The testing also revealed that the nature 
of the drug problem had shifted. While 
heroin addiction was still significant. the 
number of defendants testing positive 
for pcp was far greater-35 percent 
compared to 16 percent. Cocaine use 
was on the rise and eventually eclipsed 
both opiate and pcp use as the drug of 
choice. (See Figure 3.) 

Only after this program was initialed did 
the city government begin to realize the 
extent of pcp and coc::line use in the 
community. This in turn has led to both 
a redirection of the citY's tre::ltment 
resources and a substantial increase in 
the funds appropriated for public eduC::l
tion and drug ::Ibuse treatment. 

Legal issues 

Drug testing is an issue much in the news 
and is often. the subject of legal or 
constitutional challenges. Thus. the 
experience of the District'S drug tesdng 
program with respect to legal challenges 
is useful for other jurisdictions to know. 

The program has faced challenges. That 
it is still in operation after 2'1: ye::lrs is 
due in no small part to the care with 
which the program was set up. Most of 
the legal issues fall into three c::ltegories. 
These are: 

I. The constitutionalitv of collecting 
urine samples.' -

2. Challenges to the reI iability of the 
technology. 

3. Challenges bmied on chain of cus· 
tody. 

The first and most importarit issue de::lls 
with the admissibilitv of test results. 
There is a very impOrtant limitation on 
the use of the drug test. When samples 
are first collected in the courthouse 
C'f'lIblock. :lrrestees are told that their test 
results will be used onl.v for determining 
appropriate conditions of release. 
Consistent with statutorY guidelines 
governing the use of information in the 
Agency's tiles. the results are not 
admissible on the issue of guilt. Since::l 
positive drug test is not used to convict 
the defendant of ::Inv crime. the issue of 
self-incrimination does not arise. There· 
fore. challenges raised in other contexts 
have been aVGided. 

Once the individual is arraismed on the 
criminal charges. judges have broad 
discretionary power to set and enforce 
conditions of rele::\Se. And the v have 
been quick to convene show cause 
hearings to determine if the defendant 
should be found in contempt of COUrt 
when the conditions are Violated. In this 
conte:<t. th" Agency frequently nnds 

Arrestees who tested positive for opiates. cocaine. or PCP (Based on .34.687 total tests) 
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Chief Judge Fred 8. lJgast has spearheaded 
task force efforts to ensure adequate drug 
treatment services for defendants in 
Washington. D.C. 

itself in court to respond to challenges 
to either the reliability of the testing 
procedure or to the chain of custody 
question. 

The question of the reliability of the 
Emit ~hnology has been carefully 
scrutinized in at least one lengthy 
proceeding where expert witnesses wl::re 
brought in for several days of testimony. 
(For a general discussion of drug testing 
technologies. see "'Testing to Detect 
Drug Use."TAPAlen. National Institute 
of Justice.) Since the program uses the 
stationary equipr.1ent (as opposed to the 
less reliable portable equipment) o.nd 
follows all of the manufacturer's proce
dures for calibrating the instrumentarion 
and reconfirming every !,?sitive test 
result. the program has withstood every 
legal challenge on reliabiiily grounds. 

Chain of custody is o.nother issue 
frequently litigated in drug testing 
situations. As a result of careful proce
dures. numerous checks and double
check!. and the fact that the urine sample 
goes almost immediately from the 
defendant 10 the testing equipment next 

door. the infom,uion has never been 
invalidated on the grounds of sloppy 
chain of custody procedures. 

Program operating costs 

The cost of setting up and operating a 
comprehensive drug testing program in 
a criminal justice context depends on a 
variety of factors. For how many drugs 
does the jurisdiction wish to test'? 
Obviously. a screen for five drugs like 
that employed in the District of Col urn
bia does cost more than screening for 
two or three drugs. How much time is 
available to analyze the urine samples'? 
If a large number of samples must be 
processed quickly. more staff and more 
efJuipmem will be needed. Will the drug 
testing facility remain open during 
extended hours to accommodate re
leasees with jobs or other commitments? 
What kind of management information 
system exists to maintain the test results 
consistent with the highest standat'ds of 
data integrity? Will the drug detection 
program provide related ser:vices to the 
court. such as referrals to treatment 
facilities? All these issues must be 
addressed before arriving at a realistic 
assessment of the costs of operating such 
a program. . 

The costs of running a drug testing 
program can be itlroken into four 
categories of expenses: the testing 
equipmem. the recordkeeping system. 
chemical reagents. and staff. 

Testing equipment is available from 
several manufacturers in a variety of 
configurations. The instrumentation 
chosen by the Pretrial Services Agency 
was purchased at a price of approxi
mately 516.000 per unit. 

The costs ofmaimaining an efficient and 
easily accessible information system 
should not be underestimated. In the 
District of Columbia. the Agency 
modified its existing mainfrnme com
puter system to -handle its information 
needs. Smaller jurisdictions might tind 
personal computer-based systems 
feasible, 

About half of the program's operating 
budget is allocated to personnel. The 
unit is open 12 hours per day. 6 days 
per week. The other half of the annual 
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budget goes for chemical reagents and 
associated items needed to do the actual 
tests. For the five-drug screen employed 
by the program. the cost in chemical 
reagents o.nd supplies is approximately 
S7.00 per test. which 'includes the cost 
of reconfirming positive results. 

In considering costs. a relevant question 
is: What does it cost nor to have a drug 
testing capability'? Providing judicial 
decisionmakers with accurnte data is 
certainly a value. And. as the research 
has indicated. data on drug use are 
perhaps the most relevant pieces of 
information bec:luse they correlate so 
strongly with those factors uppermo:;r in 
a judge's mind-risk of flight' and 
likelihood of rearrest. 

As the NIJ-sponsored research has 
demonstrnted. drug users are substan
ti:lflv more likely to be rearrested than 
nonusers. Should judges make release 
decisions without this information'? 
Should judges have to rely on what the 
defendant chooses to divulge. without 
scientific verific:ltion. knowing that . 
most of the problem will go undetected? 
Finally. having documented the value of 
regular drug testing as un "early warn
ing" system of trouble. do we re:lfly 
want to continue opernting in the dark? 

A tinal point on costs: most criminal 
justice systems a~e operating within tight 
loc:l1 budgets. The fact that :llmost everY 
jurisdiction is facing a jail crowding . 
crisis does not make the situatiun anv 
easier, While a progrnm such us the' 
District's is no panacea for either the 
drug problem or the jail crowding 
problem. it does strengthen the system 
of conditional release-o.l necessarY 
prerequisite for :lOy stralegy 10 rt!c..iuct! 
jail crowding. 

In the District ut' Columblu. the drub! 
detection program of tht: Pretrlul Serv
ices Agency wa:; ~et:n ;.ts so important 
that it is now oper.lting with full local 
fundin\!. Tht:re has bt:en un une4ulvll~al 
determination thut [he progmm. whtle 
not cheap. is les:; e:<pensive th;.tn tht! 
;.tl!emutlve uf IlOt having line. 
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APPENDIX E 

Department of Corrections: Pilot Program 
for Pretrial Services f r Misdemeanarlts 
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PILOT PROGRAM: 

PRETRIAL SERVICES 

FOR 

MISDEMEANANTS 

DEPARTMF.NT OF CORRECTIONS 
Division of Adult Community Corrections 
Community Alternatives Office 
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Introduction 

The PreTrial Services Program for Misdemeanants is part 
of the Governor's recently announced package of alternatives 
to ease overcrowding in local jails. The pretrial option 
has received support from the Virginia State Crime Commission, 
the District Court Services Steering Committee, and the 
Sheriff's Conference on Overcrowding. 

The main objective of this program is to provide the General 
District Court Judges and the Commonwealth Attorneys with 
appropriate information to make release decisions. The goal 
is to enhance public safety by providing assurances that 
offenders who are dangerous remain in jail pending trial, 
and those that are considered unlikely to reoffend while 
in the community are released. Another objective is to 
provide a mechanism whereby failure to appear rates are 
drastically reduced, thereby saving court costs in issuing 
capiases and processing offenders. 

The project assumes that General District Court Judges are 
releasing as manymisdemeanants as possible with little or 
no information. The review of the offender in this program 
occurs when the Judge has made the decision to hold the 
offender in jail pending trial. 

The Department of Corrections contact for further information 
on this pilot program is: 

Mr. C. Ray Mastracco, Jr., Deputy Director 
Virginia Department of Corrections 
Division of Adult Community Corrections 
P.O. Box 26963 
Richmond, Virginia 23261 
804-674-3107 

Or 

MS. Dee Malcan, Chief of Operations 
Virginia Department of Corrections 
Division of Adult Community Corrections 
P.O. Box 26963 
Richmond, Virginia 23261 
804-674-3242 
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PROGRAM DESCRIPTION 

The basic concept evolves around direct participation of 
the Commonwealth Attorney's office. Localities to participate 
were selected based on overcrowding, pretrial population size, 
interest from Commonwealth Attorneys, and a need to pilot 
in each area of the state, both in urban and suburban areas. 

The basic model calls for a Pretrial Investigator to be housed 
in the Commonwealth Attorney's office. This Investigator 
provides case file management for court processes, conducts 
background checks, recommends release or no release (with or 
without any special conditions) to the Commonwealth Attorney, 
and is the court liaison regarding docketing the cases in 
this program. 

If released, the offender will be released to a Community 
Surveillance Officer who will make face to face contact 
every two weeks and telephone contact on alternate weeks. 
The Officer will conduct drug/alcohol screening once 
a month, if ordered by the Court as a condition of release. 
The Officer also provides written and verbal reminders to 
the offender of the pending Court date during the pretrial 
period. 

The Community Surveillance Officer will maintain a running 
record of contacts, drug test results, and any reports 
needed by the Commonwealth Attorney. When the case is 
scheduled for trial, the Officer will send a copy of these 
reports to the Investigator. Upon completion of the pretrial 
period, the Officer will submit a data form on the case to 
Corrections as part of the evaluation process for the pilot 
program. 
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SITE.:S SELECTE.:D 

The following areas have been selected based on the criteria 
discussed in the introduction: 

ARLINGTON COUNTY 

CHE.:STERFIELD COUNTY 

CITY OF NORFOLK 

PRINCE WILLIAM COUNTY 

CITY OF ROANOKE(to be combined with the 
County of Roanoke and the City of 
Salem) 

31. 
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GENERAL PLAN OF ACTION TO IMPLEMENT PROGRAMS 

1. MEET WITH COMMONWEALTH ATTORNEY(S) AND SHERIFF(S) TO DESIGN 
PROGRAM AND PROGRAM OBJECTIVES. 

2. COMMONWEALTH ATTORNEY AND SHERIFF TO GAIN LOCAL SUPPORT 
FOR THE PROGRAM (JUDICIAL, LOCAL GOVERNMENT OFFICIALS, 
ETC.). 

3. DEVELOP CONTRACT, BUDGET, EVALUATION CRITERIA, FUNDING 
MECHANISM AND ACTION PLAN. 

4. REVIEW PACKAGE WITH CRIME COMMISSION STAFF, DOC STAFF, 
AND OTHER APPROPRIATE OFFICIALS (ex. contract form 
approval from Attorney General's Office). 

5. NEGOTIATE, SIGN AND IMPLEMENT CONTRACT. * 
*Cornmunity Surveillance Officers will be hired 
in accordance with caseload size. 
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SUBCOMMITTEE STUDYING ISSUES PERTAINING TO 
VICTIMS AND WITNESSES OF CRII.VIE 

I. Authority for the Study 

House Joint Resolution 225, agreed t.o by the 1987 General Assembly, directs the 
Virginia State Crime Commission "to (i) evaluate the effectiveness of cWTent services 
provided to victims and witnesses of crime throughout the Commonwealth of Virginia, (ii) 
to study the concept of a Bill of Rights for Victims and Witnesses of Crime, and (iii) to 
make any recommendations the Commission finds appropriate" (Appendix B). Delegate V. 
Thomas Forehand Jr. of Chesapeake and Delegate John G. Dicks III of Chesterfield were 
the patrons of the resolution. 

Section 9-125 of the Code of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report and make recommendations on all areas of 
public safety and protection." Section 9-127 of the Code of Virginia provides that "The 
Commission shall have the duty and power to make such studies and gather information 
and data in order to accomplish its purposes as set forth in § 9-125 ••. , and to formulate 
its recommendations to the Governor and the General Assembly." Section 9-134 of the 
Code of Virginia authorizes the Commission "to conduct private and public hearings, and 
to designate a member of the Commission to preside over such hearings." The VSCC, in 
fulfilling its legislative mandate, undertook the Victims and Witnesses of Crime Study as 
directed by House Joint Resolution 225. 

n. Members Appointed to R2rve 

During the April 13, 1987 meeting of the Crime Commission, Senator Gray appointed 
Senator William T. Parker of Chesapeake to serve as the chairman of the Subcommittee 
on Victims and Witnesses of Crime. Members of the Crime Commission who served on 
the subcommittee are: 

Senator William T. Parker of Chesapeake, Chairman 
Delegate Raymond R. Guest Jr. of Front Royal 
Mr. H. Lane Kneedler (Attorney General's Office) 
Mr. William N. Paxton Jr. of Richmond 
Reverend George F. Ricketts Sr. of Richmond 
Delegate Warren G. Stambaugh of Arlington 
Delegate Clifton A. Woodrum of Roanoke 

m. Background 

The criminal justice system has, according to many, emphasized the rights of the 
accused and the convicted while forgetting those of crime victim.s and witnesses. In the 
last decade, however, federal and state governments have enacted laws and are 
conducting studies designed to improve the system's treatment of victims and witnesses 
and, for -victims, to attempt some recompense for their losses. Primary among the 
aceomplishments are victim and witness assistance programs and victims compensation 
funds. 

As early as 1976, Virginia had established its Criminal Injuries Compensation Fund, 
and in 1984 set up a Victim and Witness Assistance Program. 

In that same year, HJR 105 (Appendix C) requested law-enforcement agencies, 
Commonwealth's attorneys, and courts to provide fair treatment to crime victims and 
witnesses. 
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The Judicial Council of Virginia and the Judicial Conference of Virginia adopted these 
practices and published "A statement of Principles and Recommended Judicial Practices 
to Assure Fair Treatment of Crime Victims and Witnesses" (Appendix D). In 1986, 
Virginia amended its sexual assault statutes to include sex-neutral and marital rape 
provisions. Also in 1986, both HB 792 and HB 848 proposed a Victims Bill of Rights whose 
specifications parallel those of the Justice Department's Model Legislatit'rl (Appendix E). 
By 1987, Virginia had enacted legislation which, if reenacted in 1988, penn5ts videotaping 
certain children's depositions, thereby drawing Virginia closer to the federai ii.fodel 
Legislation; however, Virginia, like other states, must still decide how far and how fast it 
wishes to comply with the model. Appendix G summarizes the model's pl'ovisions and 
each state's degree of compliance. 

IV. Scope of the Study 

The study included the following topics: 

-~- Crime victims compensation 
--- FUllding of victim-witness services 
--- Victim input in the sentencing process 
--- Victim input in the parole process 
--- Confidentiality of designated victim counseling 
--- Feasibility of a Bill of Rights for victims 
--- Other issues brought forward at public hearilugs 

Although the study focused on legislative initiatives, the subcommittee 
I:'ecommended administrative or other actions to improve services fol' and treatment of 
victims and witnesses. 

Four crime victims issues, the hearsay rule, videotaping testimony in child sex abuse 
cases, distdbution of court assessments, and restitution are being studied by a House and 
Senate joint courts subcommittee, pursuant to HJR 319 (1987), and the Department of 
Planning and Budget, pursuant to Item 17 of the 1987 Appropriations Act. The Crime 
Commission subcommittee did not duplicate the work of these studies. 

V. Recommendations 

Pursuant to HJR 225 (1987), the subcommittee studying victims and witnesses of 
crime examined the Crime Victims Compensation Program, victim/witness services, the 
feasibility of enacting a crime victims bill of rights, and specific victim/witness issues. 
The Virginia State Crime Commission met on November 5, 1987 in Richmond, Virginia 
and received the report of the subcommittee. After careful consideration, the findings 
and recommendations of the subcommittee were adopted by the Commission. 

The Commission reaffirms support for the Principles and Recommended Judicial 
Practices and urges ,administrators of the criminal justice system to abide by its 
provisions. 

Crime Victims Compensation Program 

1. Amend §19.2-368.18 to raise assessments for the Criminal Injuries 
Compensation Fund to establish a fee of twenty dollars for each conviction of a 
Class 1 or Class 2 misdemeanor under Title 18.2 except for drunkenness or 
disorderly conduct; and a fee of thirty dollars for any crime of treason, rape, 
robbery or any felony. The current fee is fifteen dollars for both classes of 
offenses. 
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2. The drunk driving exclusion in § 19.2-368.18 should be deleted, thereby 
subjecting drunk drivers to a $20 misdemeanor assessment. Victims of drunk 
drivers should be included in the compensation program. 

3. Amend §19.2-368.11:1(E) to eliminate the $100 deduction and establish that all 
awards between $100 and the $15,000 maximum will be paid with no amount 
deducted. A claim for less than $100 would not be eligible for compensation. 

4. The Division of Crime Victims' Compensation Division should supply the Crime 
Commission with a report, at least quarterly, on the status of the compensation 
fund, the number of new claims received each month, and the number of claims 
not settled within three months. 

5. The Department of Planning and Budget is conducting a study pursuant to item 
17 of the 1987 Appropriation Act of the fines, fees, court costs and restitution 
ordered by district and circuit courts. The Department of Planning and Budget 
shou~d examine the feasibility of placing the criminal injuries fund second in 
line in order of distribution priority. It is now subordinate to both court costs 
and fines. 

6. The Division of Crime Victims Compensation should develop and promulgate 
written guidelines for eligibility, claims denial, and appeals procedures, and 
seek input on the effectiveness of its brochure. The Division should comply 
with the Administrative Process Act and the Crime Commission should review 
the guidelines before publication. 

7. The Division should have its telephone number moved from the listing under 
"Industrial Commission" to "Crime Victims Compensation." The subcommitt'.:!e 
commends the Division on having already accomplished this. 

8. Billing directions should be attached to physical evidence recovery kits (PERK), 
to read, "Attention Health Care Provider: The person subjeat to this 
examination for the purpose of collecting evidence shall not be liable for the 
cost of this examination. Contact the local law enforcement agency to 
determine who shall pay the bill." 

9. The subcommittee supports the budget request for two additional claims 
examiner positions for the Division. 

VictimlWitness Assistance Programs 

1. A resQlution should be presented to the General Assembly for p{~,Ssage to 
encourage alliocallties to t'Jstablish a program to assist victims of crime. 

2. Amend Title 19.2 by adding a statute which outlines the basic minimum 
standards for an accredited victim-witness program. This statute should also 
provide that a program must be accredited to be eligible for participation in 
state funding and that DCJS will administer the funding and accreditation. 
Notification of victims of changed court dates should be included in the 
standards. DCJS should submit an impact statement to address this proposed 
legislation. 

3. A resolution should be developed to recommend that all law enforcement 
agencies provide in-service training on victimization for all law enforcement 
officers and to recommend that the Department of Criminal Justice Services, 
in its validity review of mandated basic recruit training, include victimology 
training. 
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Victim Impact Statements 

1. The Virgjqia State Crime Commission should continue the subcommittee on 
victims and witnesses of crime. Among other issues, it should continue the 
study of mandating the right of victims of personal criIne, with the victim's 
consent, to have a victim impact statement considered a:s part of the 
presentence report. 

Parole Input 

1. As a second topic for continued study, the subcommittee should further 
examine this issue before making a final recommendation, especially in regard 
to the dilemma of protecting the public while protecting the prisoner's right to 
know the bases of parole decisions. 

2. Future recommendations should be based on such considerations as: 

a. A review of the Board's current procedures 

b. The victim's right to provide input in parole decisions 

c. The responsibility for notifying victims as a function of local agencies 
and courts 

d. The responsibility of persons wanting to submit a statement to keep the 
Board apprised of their addresses 

e. A requirement for receiving the input statement within 30 days after the 
person's receiving notification of the parole hearing 

f. Those giving input to the Board should be notified of the Board's decision 
to parole or not to parole. 

Confidentiality of Designated Victim Counseling 

The issue of counselor confidentiality, aiong with victim impact statements and 
parole input statements, should be carried over for further study by the subcommittee. 

Crime Victims Bill of Rights 

Virginia has a variety of provisions for victims already in place aild additional ones 
are proposed or are being studied. The codification of Virginia law places these in 
segmented portions of the Code of Virginia. As an alternative to recodifying all of these 
provisions into a single bill of rights, the Crime Commission should identify the best 
source of funds for publication and distribution of a booklet which would clearly list, 
summarize and bring together in one document crime victims laws in Virginia. 

Additional Recommendations 

1. Employer intercession for victims' and witnesses' court attendance: Section 
18.2-465.1 (Penalizing employees for service on jury panel) should be amended to 
include victims and witnesses. 

2. Address protection: A section should be added to Chapter 15 (Trial and Its Incidents) 
of Title 19.2 so that the addresses of victims of crimes against the person shall not 
be elicited in testimony unless the court determines that the address is necessary to 
establish an element of the offense or is otherwise relevant to the crime. 
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3. Separate waiting areas: The subcommittee should continue its study of this issue 
and, until additional information is coUected, include the provision of separate 
waiting areas, where possible, in the standards for victim/witness assistance 
programs. 

4. Victims' and family m.3mbers' right to attend trial: This issue should be included in 
the continued study. 

5. Hospital protocol for rape victims: The Crime Commission should update and 
republish for distribution to all hospital emergency rooms the Crime Commission 
publication "Hospital Protocol for Treatment of Sexual Assault Victims" and request 
the assistance of the Virginia Hospital Association in distributing the document. 

6. Handbook for sexual assault victims: The Crime Commission publication "Criminal 
Sexual Assault: A Handbook for Victims" should be reviewed and updated with the 
assistance of the Department of Criminal Justice Services. The booldet should be 
printed and distributed to all interested parties. 

VI. Work of the Subcommittee 

The subcommittee held three public hearings (July 30 in Roanoke, August 13 in 
Fredericksburg, and September 2 in Chesapeake), one extensive staff briefing, which took 
place as part of the first public hearing, and a work session in Richmond on September 22, 
1987. In addition ll the subcommittee reviewed crime victim studies and legislation from 
other states, as well as over 200 responses to a 44-question survey mailed statewide to 
judges, Commonwealth's attorneys, probation and parole officers, law enforcement 
officers, crisis center directors, and victim/witness assistance program coordinators. 

A. Testimony and survey 

Of some 15 people who testified, whether representing offices or 
organizations or speaking as victims or surviving family members, all supported the 
victims compensation program and victim/witness assistance programs, and all 
expressed hope that both programs could be expanded. Testimony and the survey 
revealed, however, that the compensation program would be improved by clearer, 
more specific written guidelines for eligibility and filing claims than those stated in 
§ 19.2-368.4 et seq. of the Code. Survey results also showed that written 
compensation guidelines supplied to victim/witness offices would be helpful to 
victims and those assisting them. 

B. Research 

Virginia Law - The National Organization for Victim Assistance (NOVA), 
in its 1985 publication Victim Rights and Ser'Vl.ces: A Legislative Directory, 
recommends 50 crime victim/witness issues for legislative attention. Although 
Virginia has not yet enacted a Victims Bill of Rights, such legislation has been 
introduced and many of its provisions are already covered either by statute or by 
volWltary aoherence to the suggestions in 't A Statement of Principles and 
Recommended Judicial Practices to Assure Fair Treatment of Crime Victims and 
Witnesses, II a brochure issued jointly by the Judicial Council of Virginia and the 
Judicial Conference of Virginia (Appendix D). Appendix F lists, in numerical order, 
the Virginia Code sections related to victims issues. 
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The Law in Other States - Victims Rights and Services: A Legislative 
Director;'l also identifies victim-witness issues and their status in each state 
(Appendix G). At the time of publication (1985), 28 states had enacted legislation 
which provided funding for services; 44 had enacted compensation legislation; 39 had 
enacted legislation providing for victim impact statements; and 31 had enacted 
victims bills of rights. More up-to-date information appe8l's in Volume I of the 
National Association of Attorneys General publication, Crime Victims Semin8l' ~987, 
which compiles victim-witness laws enacted in each state in 1986 or introduced in 
1987 (Appendix G-l). 

Federal Law - Federal initiatives and legislation benefiting victims 
and witnesses include the following: 

1. The Omnibus Victim and Witness Protection Act of 1982 

This act provides for: 

a. Mandatory victim impact statements containing all financial, social, 
psychological and medical effects of the crime on the victim, as part of 
federal pre-sentence reports; 

b. Protection of federal victims 8Jld witnesses from intimidation; 

c. Payment of restitution by offenders to victims of federal crimes; 

d. Guidelines for fair treatment of victims and witnesses in federal crimes; 
and 

e. A provision prohibiting a felon from profiting from the sale of the story 
of his crime (sometimes referred to as the Son of Sam provision). 

2. The President's Task Force on Victims of Crime - Appointed, on April 23, 1982, 
the Task Force, chaired by Lois Haight Herrington, reviewed literature on 
victimization, interviewed professionals working with victims and heard 
testimony from crime victims, their friends and relatives. He8l'ings were 
conducted in Washington D.C., Boston, Denver, San Francisco, St. Louis and 
Houston. 

The Task Force completed its report in December 1982 and formally presented 
it to the President in January 1983. This report containf.d sixty-eight 
recommendations for action by, among others, criminal justice agencies, 
hospitals, bar associations and the private sector. One of the recommendations 
was to provide federal funding fo~ victims' Qompensation and services provided 
to victims. 

3. The Victims of Crime Act of 1984 - This assistance was made possible when 
Congress enacte~ the Comprehensive Crime Control Act of 1984. One of the 
components of this act is the Victims of Crime Act of 1984, which provides 
federal financial assistance to qualified state compensation programs and 
financial assistance to states for support of programs which provide services to 
crime victims. In Virginia, the Department of Criminal Justice Services 
(DCJS) has been designated to administer the victim services progr6.Ill. The 
compensation program is administered by the Industrial Commission and its 
Division of Crime Victims' Compensation. 
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4. The Justice Assistance Act of 1984 - A second component of the 
Comprehensive Crime Control Act is the Justice Assistance Act of 1984. This 
Act provides federal financial assistance to eighteen designated target areas of 
proven effectiveness. Assistance to victims of and witnesses to crime was one 
of the target areas. DCJS, which also administers these federal funds, awarded 
approximately $138,000 to fifteen local victim assistance programs in FY 
85-86, and VOCA funds became available the following year. 

5. Office of Justice Programs - The Office for Victims of Crime, created in July 
1983, is part of the Office of Justice Programs, which is the agency charged 
with implementing the task force recommendations. This is being done, in 
part, by the establishment of a national resource center and the development 
of model legislation and training grants. 

Training programs for professionals have been developed in conjunction with 
various organizations, including the National Sheriffs' Association, the National 
Organization of Black Law Enforcement Executives, the National Judicial 
College, the National Organization for Victim Assistance, and the National 
Association of State Directors of Law Enforcement Training. 

Parallel or Similar Studies in Virginia 

In Virginia, several studies concerning crime victims and witnesses ha.ve been 
published. A 1979 study, conducted by the Crime Commission, outlines a hospital 
protocol for treatment of sexual assault victims. Another Crime Commission study, 
Victim-Witness Programs in Virginia (1983), and a DCJS study, A New Initiative for the 
Old Dominion: Victim-Witness Assistance Programs in Vir~, survey existing programs 
and recommend actions to strengthen them. This study was up-dated in 1986 as 
VictimlWitness Programs: Balancing the Scales. The Department of Planning and Budget 
is conducting one study on fines, costs, and restitution. The Joint Legislative Audit and 
Review Commission has begun a study that will include the Industrial Commission, the 
agency that administers the Criminal Injuries Compensation Fund. Both the fudustrial 
Commission and the House Appropriations Committee have completed studies regarding 
Virginia's participation in VOCA. A legislative study on victims and witnesses was 
completed in 1986. This document (SD 15), "Crime Victims' Compensation," whose 
legislative proposals were enacted, recommended expanding the provisions of Chapter 
21.1 (Compensating Victims of Crime) of Title 19.2 to extend the tolling for claims 
involving a minor or mentally incompetent person, to lengthen the time for filing appeal 
applications, to redefine methods for calculating awards, and to specify ways of 
disseminating information about the program. A joint subcommittee of the House and 
Senate Courts of Justice Committees established by House Joint Resolution 319 (1987) is 
currently studying the hearsay rule and videotaping testimony in child sexual assault 
cases. . 

VII. Discussion of Issues 

A. Crime Victims Compensation Program 

Current Law and situation 

Virginia enacted a crime victims compensation law (§§ 19.2-368.1 through 
19.2-368.18) in 1976, and the Industrial Commission's Division of Crime Victims 
Compensation began receiving claims in July 1977. The fund paid $1,210,959 in claims in 
FY 1986-87. The following chart summarizes the situation for FY 1988. 
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FY 88 Expected Revenues 
$ 29,000 Carryover 

300,000 Special Appropriation 
780,000 Fees Collection 
325,000 Federal Grant 

$1,434 t OOO Total 

Expected Expenditures 
$2,000,000 Total 

FY 88 Deficit 
$566,000 

Because of the increased publicity brought about by § 19.2-368.17, the increase in victim 
assistance programs, expanded eligibility criteria in § 19.2-368.4 (surviving parents and 
certain family members of offenders are now eligible for awards), and exte~ding the 
statute of limitations for reporting crimes against children (§ 8.01-229), the program will 
deplete its resources by the end of this year. Not only is the program's future 
jeopardized, but its current operation is impaired as a result of inadequate funding, 
delayed arrival of federal funds, unexpectedly lO~1 revenues from court assessments 
combined with an unexpectedly high number of claims (843 in FY 86-87; 494 in FY 
85-86), and insufficient staff. Hence, a reassessment of funding for crime victim 
compensation is urgent (Appendix H). 

Findings 

Public testimony and the survey reveal unanimous support for the Crime Victims 
Compensation Program; however, with increased public awareness of the program, 
demands for money and for time to process claims now far exceed available funds and 
personnel. Victims whose claims are granted sometimes must wait 6 months or more 
before they receive money, and those who appeal decisions and win may wait a year. In 
addition, both victims and victim assistance personnel find application and appeal 
processes cumbersome and confusing, and the eligibility requirements narrow and 
ambiguous. To reduce delays and frustration, victims and victim counselors pressed for 
additional funds and the development and dissemination of written guidelines explaining 
eligibility and appeals. 

Speakers also requested that the $100 deductible on compensation claims be 
removed, and that a lower limit of $100 be established for claim eligibility, so that any 
eligible claim of between $100 and $15,000, the upper limit for compensation payments, 
would be completely reimbursed. 

Of particular impact was testimony concernmg inclusion of DUI victims in victim 
compensation coverage. Research of other states' crime compensation laws indicates 
that such victims account for only ten percent of claims payment. Appendix H provides a 
financial analysis of the proposals for establishing financial stability in the compensation 
program. 

Conclusion 

The subcommittee concludes that crime victims compensation funds are inadequate 
to meet demands, that victims and those working with them lack sufficient information 
to file claims ill the clearest, most expeditious manner possible, that the $100 deductible 
for compensation claims provides an undue hardship on many victims, that inclusion of 
DUI offenders ~n the fee assessment will improve the financial status of the program, and 
more importantly that inclusion of DUI victims will improve the equity of the program's 
treatment of victims. 
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VictimlWitness Programs 

purrent law and situation 

Victim/witness programs, first established in Portsmouth in 1976, assist all crime 
victims, especially victims of violent crimes, in reducing the trauma of victimization, 
understanding the complexities of the criminal justice system, and filing for victim 
compensation programs. Until 1984, only six such programs existed in Virginia. Funds 
made available that year through continuing state appropriations and in 1986 through the 
federal Victims of Crime Act enabled Virginia to expand the locally operated programs (§ 
9-173.3), so that currently 32 programs now provide some level of service to 60% of 
Virginia's population. The Department of Criminal Justice Services administers these 
programs. 

In addition to providing funding and technical assistance to localities, DCJS has also: 

1. Designed and printed a handbook for crime victims. 

2. Designed and printed a handbook for witnesses of crime. 

3. Written and filmed a videotape for law enforcement officers about their roles 
in assisting crime victims. 

4. Provided regional training for teams from localities to educate them about 
coordinating their services to assist crime victims. 

The Department is currently in the process of: 

1. Revising, in conjunction with the Crime Commission, the publication "Sexual 
Assault: A Handbook for Victims," originally published by the Crime 
Commission in August, 1981. 

2. Developing victim assistance model policies and procedures for, among others, 
law enforcement, prosecution and victim service providers. 

3. Developing victim assistance training curriculums for law enforcement, 
judiciary, Commonwealth's attorneys and victim service providers. 

4. Developing a resource manual for victim/witness coordinators to assist them in 
perfOl'~ing their duties. This manual will include chapters on victims 
compensation, victim impact statements, and program management. 

5. Developing a statewide assessment to determine which localities are 
appropriate for victim assistance programs and the level of staffing needed by 
each locality to provide appropriate services to crime victims. 

6. Assisting localities wishing to develop victim assistance programs. 

7. Working closely with the Virginia Network for Victims and Witnesses in 
activities designed to assist those providing services to crime victims in 
Virginia. 

8. Working on a task force which is developing a model for victim impact 
statements. 
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9. Developing, in conjunction with the Parole Board, a brochure for crime victims 
which describes the parole process. 

As a result of these Departmental and programmatic initiatives, the demand for 
victim/witness services now exceeds the ability to supply them. 

Findings 

Testimony, surveys, and research reveal widespread, unanimous support for victim 
services. While victims who testified at the public hearings expressed profound 
disillusionment with the criminal justice system's disregard for victims, every person 
complimented victim service coordinators for their helpfulness. Some remarked that the 
only professionals to treat them compassionately were the coordinators, and that without 
their efforts, victims would have been even more helpless in dealing with the criminal 
justice system and, more importantly, in restoring their lives. Testimony also disclosed 
that law enforcement agencies and Commonwealth's attorneys frequently lack the time 
and personnel necessary to provide victims with more than minimal attention, once the 
basic legal issues have been dealt with. 

Conclusion 

The Commission concludes that additional victim assistance services are essential to 
assure victims of support and guidance in criminal justice proceedings and to alleviate 
burdens on Commonwealth's attorneys' offices and law enforcement agencies. 

Victim Impact Statements 

Current law and situation 

Section 19.2-299.1 currently makes inclusion of a victim impact statement 
discretionary with the court, and there is no provision that requires victims to be 
informed that they can request that such a statement be included as part of the 
presentence report, whether or not the judge chooses to allow it in determining the 
sentence. According to statistics furnished by the Department of Criminal Justice 
Services, victim impact statements are requested by the court in approximately 20 
percent of personal offense cases. 

House Bill 848 (1986) proposed mandating victim impact statements at the request of 
the victim; however, the proposal was defeated. One objection rais~d was potential 
sentencing inequities. 

A Supreme Court ruling in 1987 (John Booth, Petitioner v Maryland) fOtmd victim 
impact statements unconstitutional in capital murder cases since the introduction of a 
potentially inflammatory statement might prejudice the sentence and thereby result in 
"cruel and unusual punishment." Research indicates that no victim impact statements 
were used in Virginia in capital offenses in 1986. 

Findings 

Testimony regarding inclusion of victim impact statements in presentence reports 
remains divided. Some feel that the statements should be included for every serious 
crime; some feel that they should be included only with the victim's consent; and others 
oppose their inclusion altogether. 
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According to a 1987 table published by the National Association of Attorneys General, 32 
states currently require victim impact statements, and that association supports inclusion 
of the statement, with the victim's consent, in the presentence report. Victims 
overwhelmingly support the opportunity to express themselves to the court through the 
use of victim impact statements. Some probation and parole officers, who would 
the statements, find themselves already overburdened, claiming that each victim 1.£1£1.1( ....... 

statement would require five to six hours to complete. Others, however, counter that 
they already prepare them and that they usually require only 30 minutes to one hour. 
The subcommittee heard testimony from one chief probation and parole officer who 
testified that p~obation and parole officers in his area personally interviewed victims of 
violent offenses. It was also noted that a task force composed of representatives of 
probation and parole, Commonwealth's attorneys, law enforcement, and victim/witness 
assistance programs was currently developing a victim impact statement form. 

Conclusions 

Because of the complexity of the issue and the intense feelings surrounding it, the 
subcommittee needs additional time to study the legal, economic, and staffing 
implications of mandating crime victims' right to victim impact statements. 

Parole Input and Notification 

Current law and situation 

Although § 53.1-155 requires a prerelease investigation and § 53.1-160 requires 
prerelease notice to be given to certain officials, the Virginia Code has no provision 
requiring notification of a victim that a prisoner's parole hearing has been scheduled or 
that the prisoner has been released. The Parole Board has initiated a procedure whereby 
victims can request such notification (Appendix I). Victims are also allowed to submit a 
written statement detailing the effects the crime had on them and expressing their 
opinion regarding the prisoner's parole. Like the compensation program's promotional 
efforts, the Parole Board's publicizing its willingness to consider input stateme17,ts has 
met with unexpected acceptance, with over 4,000 input forms and letters received in 
1986 and even more anth!ipated for cUlTent and future years. 

Findings 

The Parole Board has a program that, despite an occasional unfortunate oversight, 
keeps up with existing demands. The Board defines itself as a "citizen representative," 
and this priority. has created an agency that is responsive and sensitive to victims. 
Testimony from parole officers and victims disclosed that a victim's awareness of the 
opportunity for input and for notification of release varies according to the locality. It 
was also pointed out that when victims are threatened by prisoners, not being notified of 
a parole hearing or release can result in the wrong parole decision, unnecessary fear for 
the victim and, of course, actual peril to the victim. 

Conclusions 

Judging from the response to the Board's notification program, the subcommittee 
concludes that victims will use the program if they know about it. If its popularity 
continues to grow, however, and all indications are that it will, without additional staff 
the success of the program will crumble under an increasingly difficult burden of handling 
victim input information. Again, because of the issue's complexity, the subcommittee 
felt that more time is required to study this issue. 
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Finally, the subcommittee commends the Virginia Parole Board for its initiative and 
voluntary attentiveness to the needs of victims of crime. 

Counselor Confidentiality 

Current law and situation 

Although § 8.01-400.2 provides for counselor confidentiality in chi! cases, no 
parallel provision exists in criminal law. In one 1987 case (Pennsylvania, Petitioner v. 
Ritchie), the U.S. Supreme Court ruled that such confidentiality violated a defendant's 
right to information that might have changed the outcome of his trial had it been 
disclosed. ' 

Findings 

Both victims and counselors testified to the necessity for allowing Clounselor 
confidentiality, especially in sex crime cases. Counselors admit, however, that the 
profession itself has not completely defined the limits of the term "counselor" nor fully 
identified which workers the definition should include. In addition, questions regarding 
the defendants' rights remain incompletely answered. 

Conclusions 

Because of the legal complexities of counselor confidentiality, the subcommittee 
needs more time to examine this issue. 

,Crime Victims Bill of Rights 

CUlTent law 

Although Virginia has a number of statutes benefiting crime victims (Appendix F) and 
encourages adherence to "Principles and Recommended Practices" (Appendix D), the 
Code of Virginia does not include a particular chapter setting out crime victims laws. 

Findings 

Testimony was divided on this issue: victims usually spoke in favor of a bill of rights; 
some attorneys, concerned about potential governmental liability, opposed it. 
Conversations with victims advocates in Connecticut, Massachusetts, Minnesota, and 
Wisconsin revealed that, to date, no suits have been filed against state or local 
governments. States usually avoid liability by including a nonliability provision in their 
victims bills of rights, a practice that in some measure may reduce the law's 
effectiveness. Despite the disclaimer, however, proponents feel that a bill of rights does 
improve the treatment of victims. Victims were especially concerned that information 
regarding victims laws be made more accessible and widespread. 

Conclusions 

While recognizing the value of testimony supporting a crime victims bill of rights, 
the subcommittee noted that Virginia already has various victim laws, that the 
subcommittee will be proposing new ones, and that more are under study. The need 
remains, however, for a single source document to identify existing provisions for victims 
of crime. The subcommittee also cOilcluded that victims and those who work with them 
could more readily use this single source of victims laws, rather than search for specific 
provisions throughout the Code of Virginia. 
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Notification - Court Dates 

Current law and situation 

No provisions exist to require that victims and witnesses be notified promptly of 
court date changes. Notifying victims and witnesses of changes varies according to the 
individual Commonwealth's attorney's discretion. 

Findings 

Testimony and the survey revealed that victims regard thp. failure to notify them of 
changes in court dates as perhaps the greatest frustration and inconvenience of the 
criminal justice process. Victims complain that they must leave work, sometimes at theil~ 
expense, or hire babysitters only to discover that the trial has been postponed. This 
practice not only inconveniences and costs victims and witnesses, but it also costs the 
Commonwealth, which is required by §§ 19.2-278, 19.2-329, 19.2-330, and 19.2-331 to 
pay witness expenses when witnesses are summoned by the state. 

Commonwealth's attorneys respond that their workload is so enormous, especially in 
rural areas where there may be only one part-time attorney to prosecute every criminal 
case, that notifying all victims and witnesses of changed court dates in advance would be 
impossible. Also, they point out, they often learn of the postponement only when they 
arrive at court. 

Victim/witness assistance coordinators have testified tblat they would notify victims 
and witnesses of the schedule changes, thereby removing the burden from 
Commonwealth's attorneys. Here again, however, the rural area remains unserved unless 
new victim/witness assistWlce programs are established. 

Conclusions 

The Commission concludes that notification of court dates is an area that needs 
reform. The Commonwealth should seek to relieve the burden of those individuals who 
must take off from work in order to testify before the criminal courts of this state. 
Further, localities which establish victim-witness programs should make notification of 
continuances a priority. 

VictimlWitness Intimidation/Protection 

Current law and situation 

Virginia has certain statutes already in place to protect victims and witnesses. 
Section 18.2-460 punishes obstruction of justice by threEl.ts, force, or intimidation as a 
Class 1 misdemeanor and, in drug cases, as a Class 5 felony. Section 19.2-120 allows 
judges discretion to deny bail when an accused represents a danger to society. 

No statutes exist to cover address protection, provision of separate waiting areas, 
police protection, and notification of escape. Throughout the state the media have 
cooperated in protecting the names and addresses of sex crime victims; however, the 
provision of the other forms of protection val'ies from locality to locality. 
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Findings 

Little information emerged in the public hearings to suggest that, prior to 
conviction, intimidation posed a problem for most victims and witnesses. No one 
reported overt court room threats and, although victims were angl'S' and frustrated that 
defendants were allowed to go free on bond, few speakers admitted feeling threatened. 
The survey, howev1er, revealed that some victims are threatened by defendants both 
before and after ct:>nviction. Moreover, victims may feel so threatened that they will not 
report the crime or testify in public. To try to allay these fears, judges routinely deny 
bail when an accused does appear to be a threat to society or to a particular person. No 
complaints arose about media publication of names and addresses of victims, but victims, 
especially when 'they had moved from the site of a crime, preferred not to have to state 
their new address in court. 

Testimony and survey results show that separate waiting areas for victims and 
defendants, and their respective witnesses, form a major concern for victims. Although 
many courts can provide separation, courts with less adequate facilities sometimes lack a 
clear solution to this problem. 

The Commission fOWld no evidence of police protection inadequacy. Victims did 
complain, however, that no one notified them when a prisoner escaped. The Commission 
determined that escape noiification sometimes occurred through the Commonwealth's 
attorney's office, but this J?ractice was voluntary and varied by locality. 

Conclusions 

The subcommittee concluded that many laws, when they are enforced, already exist 
to ensure protection of victims and witnesses. The subcommittee was concerned over a 
victim's being required to reveal his or her address, especially if the vi,'!tim relocated. 
after the offense in order to reint,roduce stability and a sense of security in his or her 
life. Also noted by the subcommittee was that creativity and initiative by jud~s and 
other court officials in providing separate waiting areas for defendants, victims and their 
respective witnesses and family members, could overcome facility configuration 
constraints in some cases. 
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APPENDIX A 

Legislative Proposals 

1. A BILL to amend and reenact §§ 19.2-368.2, 19.2-368.11:1 and 19.2-368.18 of 

the Code of Virginia, relating to the Criminal Injuries Compensation Fund. 

2. SENATE JOINT RESOLUTION requesting the establishment of crime victim 

and witness assistance programs by local governing bodies. 

3. A BILL to amend the Code of Virginia by adding in Title 19.2 a chapter 

numbered 1.1, consisting of a section numbered 19.2-11.1, relating to standards 

for crime victim and witness assistance programs. 

4. A BILL to amend and reenact § 18.2-465.1 of the Code of Virginia, relating 

penalizing employees for jury duty or court appearances; penalty. 

5. A BILL to amend the Code of Virginia by adding in Article 1 of Chapter 16 of 

Title 19.2 a section numbered 19.2-266.2, relating to nondisclosure of the 

adru.'esses of crime ,,1~tims. 
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2 SENATE BILL NO. . ........... HOUSE BILL NO. . .......... . 

3 A BILL to amend and reenact §§ 19.2-368.2, 19.2-368.11:1 and 
4 19.2-368.18 of the Code of Virginia, relating to the Criminal 
5 Injuries Compensation Fund. 

6 

7 Be it enacted by the General Assembly of Virginia: 

8 1. That §§ 19.2-368.2, 19.2-368.11:1 and 19.2-368.18 ()f the Code of 

9 Virginia are amended and reenacted as follows: 

10 § 19~2-368.2. Definitions.--For the purpose of this chapter: 

11 1. "Commission" shall mean the Industrial Commission of 

12 Virginia. 

3 2. "Claimant" shall mean the person filing a claim pursuant to 

14 this chapter. 

15 3. "Crime" shall mean an act committed by any person in the 

16 Commonwealth of Virginia which would constitute a crime as defined by 

17 the Code of Virginia or at common law. However, no act involving the 

18 operation of a motor vehicle which results in injury shall constitute 

19 a crime for the purpose of this chapter '.mless the injuries 1l..Lwere 

20 intentionally inflicted through the use of such vehicle or (ii) 

21 resulted from a violation of § 18.2-266 . 

22 4. "Family," when used with reference to a persC'!"!., means (1) any 

23 'person related to such person wi thin the third' dc::rree of consanguinity 

24 or affinity, (2) any person residing in the same household with such 

25 person, or (3) a spouse. 

6 5. "Victim" means a person who suffers personal physical injury 
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1 or death as a direct result of a crime. 

2 § 19.2-368.11:1. Amount of award.--A. Compensation for Total 

3 of Earnings: An award made pursuant to this chapter for total loss 

4 earnings which results directly from incapacity incurred by a crime 

5 victim shall be payable during total incapacity to the victim or to 

6 such other eligible person, at a weekly compensation rate equal to 

7 sixty-six and two-thirds percent of the victim's average weekly wages. 

8 The total amount of weekly ~ornpensation shall not exceed $200. The 

.9 victim's average weekly wages shall be determined as provided in § 

10 65.1-6. 

11 B. Compensation for Partial Loss of Earnings: An award made 

12 pursuant to this chapter fo~ partial loss of earnings which results 

13 directly from incapacity incurred by a crime victim snall be payable 

14 during incapacity at a weekly rate equal to sixty-six and two-thirds 

15 percent of the difference between the victim's average weekly wages 

16 before the injury and the weekly wages which the victim is able to 

17 earn thereafter. The combined total of actual weekly earnings and 

18 compensation for partial loss of earnings shall not exceed $200 per 

19 week. 

20 C. Comp~nsation for Dependents of a Victim Who Is KillE\d: If 

21 death results to a victim of crime entitled to benefits,. dependents of 

22 the victim shall be entitled to compen~ation in accordance with the 

23 provisions of §§ 65.1-65 and 65.1-66 in an amount not to exceed the 

24 maximum aggregate payment or the maximum we~kly compensation which 

25 would have been payable to the Necea§ed victim under this section. 

26 D. Compensation for Unreimbursed Medical Costs, Funeral 

27 Expenses, Services, etc.: .Awards may also be made on claims, or 

28 portions of claims based upon the cl~imant's actual expenses incur 

17 



1 as are determined by the Commission to be appropriate, for (i) 

2 unreimbursed medical expenses or indebtedness reasonably incurred for 

3 medical expenses; (ii) expenses reasonably incurred in obtaining 

4 ordinary and necessary services in lieu of those the victim would have 

5 performed, for the benefit of himself and his family, if he had not 

6 been a victim of crime; (iii) expenses in any way related tc funeral 

7 or burial, not to exceed $1,500; (iv) expenses attributable to 

8 pregnancy resulting from forcible rape; (v) any other reasonable and 

9 necessary expenses and indebtedness incurred as a direct result of the 

10 injury or death upon which such claim is based, not otherwise 

11 specifically provided for. 

12 E. Aay awa~a maae ~~~sHaR~ ~e ~R~e eee~feR sRa~~ Be s~Bjeet te a 

~3 aea~e~~eR ei $~99 i~em aRY aRa a~~ ~eS6ea; eHee~~ ~Rat aR awa~a te a 

~4 ~e~BeR S~H~y-~~ve yea~a ei a~e e~ e±ae~ SRa~~ Re~ Be sHsjeet te aRY 

~S aea~et~eR~ PaymeRts ~aae~ tR~B aRa~te~ To qualify for an award under 

16 this chapter, a claim must have a minimum value of $100, and payments 

17 for injury or death to a victim of crime, to the victim's dependents 

18 or to others entitled t,o payment for covered expenses shall not exceed 

19 $:5,000 in the aggregate. 

20 § 19.2-368.18. Criminal Injuries Compensation Fund.--A. There is 

21 hereby created a special fund to be administered by the Comptroller, 

22 known as the Criminal Injuries Compensation Fund. 

23 B. Where any person is convicted, after July 1, 1976, ef aRY 

a4 e~~me ei by a court with criminal jurisdict1pn of (i) treason; 2E-

25' any other felony 7 e~ ei or (ii) any offense punishable as a Class 1 

26 or Class 2 misdemeanor under Title 18.2 , eHeept a v~e~at~eR e£ 

a~ Ar~~e~e a f§ ~s~a-a66 e~ se~~7; eRa~te~ ~; ef ~~t~e ±s~a e~ 

as a~HRkeRRess e~ a~Be~ae~~y eeRa~et; sy aRY ee~~t w~tft e~~m~Ra~ 
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2 with the exception of a public drunkenness or disorderly conduct 

3 violation, a cost shall be imposed in addition to any other costs 

4 required to be imposed by law i e£ ~he e~ffi e£ £~£teeR ae~~a~e. This 

5 additional cost shall be thirty dollars in any case under item (i) and 

6 Swenty dollars in any case under item (ii) of this subsection. Such 

7 additional sum shall be paid over to the Comptroller to be deposited 

8 into the Criminal Injuries Compensation Fund. Under no condition 

'9 shall a political subdivision be held liable for the payment of this 

10 sum. 

11 C. No claim shall be accepted under the provisions of this 

12 chapter when the crime which gave rise to such claim occurred prior to 

13 July 1, 1977. 

14 D. Sums available in the Criminal Injuries Compensation Fund 

15 

16 

17 

shall be usod for the purpose of payment of the costs and expenses~ 

necessary for the administration of this chapter and for the payment 

of claims pursuant to this chapter. 

~9 eha~~e~ ~Rt~~ J~~y ~i ~9~~~ All revenues deposited into the Criminal 

20 Injuries Compensation Fund, and appropriated for the purposes of this 

21 chapter, shall be immediately available for the payment,of claims. 

22 # 
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2 SENATE JOINT RESOLUTION NO ..... 

3 Requesting the establishment of crime victim and witness assistance 
4 programs by local governing bodies. 

5 

6 WHEREAS, every year thousands of crimes are committed in Virginia 

7 which result in injury or loss to an untold number of men, women and 

8 childreni and 

9 WHEREAS, the physical, emotional and financial suffering of these 

10 victims a~d witnesses and their families is sometimes overlooked by 

11 the agencies which comprise our criminal justice system; and 

2 WHEREAS, the major emphasis of the criminal justice system thus 

far has been the apprehension, prosecution and rehabilitation of the 

14 accused; and 

15 WHEREAS, although positive steps are currently underway in 

16 Virginia through the Criminal Injurfes Compensation Fund and other 

17 initiatives, additional steps are needed; and 

18 WHEREAS, it is the civic responsib~lity of all citizens to become 

19 involved in the criminal justice system; and 

20 WHEREAS, the Gene -al Assembly ip 1984 authorized the Department 

21 of Criminal Justice Services to award grants for the purpose of 

22 assisting in the funding of local programs to serve crime victims and 

23 witnesses; and 

24 WHEREAS, thirty-two localities in Virginia have initiated local 

programs tG Rssist victims and witnesses of crime; and 
WHERE/.S - the Ge.neral Assembly, in recognizing the importance of 

20 



1 citizen cooperation to the general effectiveness of the criminal 

2 justice system, finds that all crime victims and witnesses in the 

3 criminal justice system should be treated with dignity, respect, 

4 courtesy and sensitivity; now, therefore, be it 

5 RESOLVED by the Senate, the House of Delegates concurri~g, That 

6 the General Assembly by this resolution calls upon all local governing 

7 bodies to establish, operate and maintain assistance programs to help 

8 victims and witnesses of crime in dealing with the complexities of the 

9 criminal justice system and in coping with the trauma and emotional 

10 toll to which such persons are subjectedJ and, be it 

11 RESOLVED FURTHER, That the Clerk of the S(>.~late prepare a copy of 

12 this resolution for presentation to all local governing bodies in the 

13 Commonwealth that they may be apprised of the sense of the General 

14 Assembly_ 

15 # 
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2 SENAl'E BILL NO. ............ HOUSE BILL NO. . .......... . 

3 A BILL to amend the Code of Virginia by adding in Title 19.2 a chapter 
4 numbered 1.1, consisting of a section numbered 19.2-11.1, 
5 relating to standards for crime victim and witness assistance 
6 programs. 

7 

8 Be it enacted by the General Assembly of Virginia: 

9 1. That the Code of Virginia is amended by adding in Title 19.2 a 

10 chapter numbered 1.1, consisting of a section numbered 19.2-11.1, as 

11 follows:' 

12 CHAPTER 1.1. 

CRIME VICTIM AND WITNESS ASSISTANCE PROGRAMS. 

4 § 19.2-11.1. Establishment of crime victim-witness assistance 

15 EE29.rams; funding; minimum standards.--A. Any local governmental body 

;6 which establishes, operates and maintains a crime victim and witness 

17 assistance program which is accredited by the Department of Criminal 

18 Justice Services shall be eligible for participation in state fundil~ 

19 for such program pursuant to § 9-173.3 of this Code. 

20 B. To gualify for accreditation, local victim and witness 

21 assistance programs shall observe the following guidelines: 

22 1. ·In order that victims and witnesses receive protection fro~ 

23 harm and threats of harm arising out of their cooperation with 

24 law-enforcement, prosecution or defense efforts, they shall be 

25 provided with information as to the level of protection available and 

be assisted in obtaining this protection from the appropriate 
authorities. 

22 
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1 2. Victims shall be informed of financial assistance and social 

2 serv a victim of a crime inclu 

3 information on how to aEPly for assistance and services. 

4 3. Victims and witnesses shall be provided, where available, a 

5 separate waiting area during court proceedings that affords them 

6 privacy and protection from intimidation. 

7 4. Victims shall be assisted; to the extent possible, in having 

8 any stolen property held by law-enforcement agencies for evidentiary 

9 purposes returned promptly. 

10 5. Victims and witnesses shall be provided with appropriate 

11 employer intercession services to ensure that employers of victims and 

~~ witnesses will cooperate with the criminal justice process in order to 

~3 minimize an employee's loss of pay and other benefits resulting from 

14 court appearances. 

15 6. Victims and witnesses shall receive prompt advance 

16 notification, whenever possible, of judicial proceedings relating to 

17 their case. 

18 7. Victims shall be assisted in seeking restitution in 

19 accordance with the laws of the Commonwealth where the offense results 

~e in damage, loss, or destruction of the property of the victim of the 

21 offense or in cases resulting in bodily injury or death.to the victim. 

~~ 8. Victims and witnesses shall be expeditiously notified by 

23 appropriate personnel of any changes in court dates. 

24 9. Victims of crime shall be notified of alternatives available 

25 regarding the use of victim impact statements at sentencing an~ victim 

~6 imput in the parole process. 

27 Additionally, such programs shall adhere to such other 

28 artrnent of Cri nal Justice Se 
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2 SENATE BILL NO. . .... '....... HOUSE BILL NO. . .......... . 

3 A BILL to amend and reenact § 18.2-465.1 of the Code of 
4 Virginia, relating to penalizing employees for jury 
5 duty' or court appearances; penalty. 

6 

7 Be it enacted by the General Assembly of Virginia: 

8 1. That § 18.2-465.1 of the Code of Virginia is amended and 

9 reenacted as follows: 

10 § 18.2-465.1. Penalizing employee for court appearance 

11 or service un jury panel.--Any person who is summoned to 

12 serve on jury duty or any victim of or witness to a crime 

13 who is to appear in a court of law when such criminal ca$e 

14 is heard shall neither be discharged from employment, nor 

15 have any adverse personnel action taken against him, nor 

16 shall he be required to use sick leave or vacation time, as 

17 a result of his absence from employment due to such jury 

18 duty or court appearance I upon giving reasonable notice to 

19 his employer of such court appearance or summons. Any 

20 employer violating the provisions of this section shall be 

21 guilty of a Class 4 misdemeanor. 

22 # 
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2 SENATE BILL NO ............. HOUSE BILL NO ............ . 

3 A BILL to amend the Code of Virginia by adding in Article 1 
4 of Chapter 16 of Title 19.2 a section numbered 
5 19.2-266.2, relating to nondisclosure of the addresses 
6 of crime victims. 

7 

8 Be it enacted by the General Assembly of Virginia: 

9 1. That the Code of Virginia is amended by adding in 

10 Article 1 of Chapter 16 of Title 19.2 a section numbered 

11 19.2-266.2 as follows: 

12 § 19.2-266.2. Nondisclosure of victim's 

13 address.--Unless the court det~rmines that the address of a 

14 crime victim is an element of the crime or otherwise 

15 relevant in a criminal proceeding, a victim of a crime 

16 against a person shall not be required to reveal his address 

17 in any criminal proceedin~ 

18 # 
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GENERAL ASSEMBLY OF VIRGINIA -- 1987 SESSION 
HOUSE JOINT RESOLULON NO. 225 

DirecUng the Virginia State Crime Commission to study crime vicUm-witness sur'Vl,-"" 

Agreed to by the House of Delegates, February 8, 1987 
Agreed to by the Senate, February 19, 1987 

WHEREAS, public respect and support for the criminal justice system requires that It 
be perceived as balanced and fair, not only to those accused and convicted of committing 
crimes but also to those who are victims and witnesses of crimes; and 

WHEREAS, protecting the rights of victims and witnesses of crime need not infringe 
upon the constitutional rights of those accused and convicted of committing crimes; and 

WHEREAS, this Assembly, by way of prior enactments and resolutions, has previously 
affirmed its support for the rights ot crime victims and witnesses; and 

WHEREAS, there is a need to evaluate the effectiveness ot current victim-witness 
services in view of the increasing number of bills introduced each legislative session· 
dealing with victim-witness issues and to review various proposals that have been made 
regarding a "Bill ot Rights for Victims and Witnesses of Crime"; now, therefore, be it 

RESOLVED by the House ot Delegates, the Senate concurring, That the Virginia State 
Crime CommIssion is directed to (i) evaluate the effectiveness of current services provided 
to victims and witnesses of crime throughout the Commonwealth of Virginia, (U) to study 
the concept of a !lBill ot Rights for Victims and Witnesses ot Crime," and (iii) to make any 
recommendations the Commission finds appropriate. 

The Commission shall employ whatever methods of inquiry it shall deem necessary 
including, but not limited to, the conducting ot public hearings throughout the 
Commonwealth and the employment of additional, temporary statt. The Department ot 
Criminal Justice Services, through its Victim-Witness Program section, shall lend its 
expertise and resources to the Commission in completing this study. 

The Commission shall complete its study and submit its recommendations, if 
later than December 1, 1987. 

The direct costs of this study are estimated to be $8,315 and such amount s 
allocated to the Virginia State Crime Commission from the general r.ppropriation to the 
General Assembly. . 
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~W)"(nl£. l'wry Yl'l\I' th()lI~amls of ('rinws <In,' mnuniut'(l in Virhriniu whit'h n·sult in injury 
ol'loss to.1Il ulltold 11111l11x'r or 1l1l'I1, 1I'0111('n anel chi/drt'n; and 
I..W)'/t·/IW the phy,intl, ('motional and finandul sufft'ring or tht'S(! victims and witnesses unci 
tlwil' rallliJil'~ an' ';olllt'linu", o\'l'I'I()()kpd hy tl\(' agl'nt'it'S which compriS<.· our criminal jll~tice 
sysll'll1: Hilt! 

I...~l-'/~·/I":' Iltt' nHliO\'l'\I1phusi~ of Il\(' tTiminaljuMin' sYS({'\l1 thus rur hus bel'n the upprelwn
~iol1, pro\('(lItiol1 und 1'l·lmbilitatioll 01 tIlt' at'('lJM·tI: und 
I...~l-')',t''''r. \'ir~inia '1l<'IlCIs l1\illiol1~ of dutlm ... Oil tht· p('·I1)l.'!mtOl')o. of crime from tlwir urn'st 
thl'Oug-h tlwi!' \'l,lt'i1M'lrolll pri"llll but 'lwlIlh littll' to u ... ,bt vktill1s ulld witlll'sSl's ill n·'torillg 
tlwil' liws and property: ilnd 
I...~P)'t'1lW ulthough »o,itin' ,tt'P!'> an' nll'n'ntly utld('l'wuy in Virginia thmugh the Criminul 
Iniurit'~ COmpt'INltioll hllld. additional ,wI's aI'(' 1ll't'tIl'(l: and 
~')l-''!'''I('''' it i, tltl' civic rt."I)(JI),ihilit)' of (III dtizl'lls to ht'('OllW iumlw,'(1 in their criminal jus
tin' s)',tt'l11; ancl 
I...')P)'"mb th(.' (;<'I1el'ul ,,\<..O;(·l11bly. in 1't't'Clh'11ilillg' Ihe imp<ll1i.lJ1Ce of citizen tXXlpcration to the 
g'ent'ml dk('ti\'t'\1l'~' of tIll' criminal,ilL'tict' sysf(·m. finds thut all cdme \'ictil11~ and witnesses 
in the crimil1al,ill~tin' w,tt'l11 ~hlJlIld IX'lJ'ellted with dignity. J"espec:t, cOllrtesy lind sensitivity; 
noll'. therefort" Ix· it 
l i:.(:~vrr~) b~' tilt' Ilollse of D('ll'1-{t1ll's. till' &.'I1at(' ('()IIcun'in/-{. 'nUll the Gent'1111 r\s,'>Cmhly or 
Viq,riniu hy thb rt·!'.ollllioll ('ull~ upon all luw-t'nforn'\l1t'!1l ugendes. uttol1ll'Ys for the Com
IlIC)\lwealth und (,()lIl·t~ to ,,\'in' to provide (lignified. respt'<.'tful, COllrtl'ous and sensitive 
tl'l'utllwnt to victims of (Tilllt' (md witlll·s,sc.\> for IXlth the Commonwealth ancl the dl'fense 
and to IHlr~U(' tilt' following- ohj('(tivt's in a l11anner no It·ss vi/-{ol'Ous than the protections 
affordt'(l nimin:t1 c1t'ft'ndunts: 

1. Thut \'iC'lil11!. unci \l'it\1(~\('S I'l't'l'iw' prol('c(iol1 from harm und thrl'al~ of hUtm .. rising' 
out of tlwir ('(J()I)(.·I·utioll with luw-l'llfOl'('('nwnt. proSl'('ution or defensc dforts. und be pro
vicll'(llI'ith inforl11ation as to tl1l' I('wlof prott'<:tion u\'uilahlt·. 
2, Thut vktims 1)(., inforl11l'(l of finandal US.,blill1(,(· alll\ sodul S<.'rviel·s a\'uil'lhle as a rt'sult 
of bdng' ,I \'ktim of u lTin1l'. indudi\1/-{ inf()I'mutiol1 on how to apply for assistancl' lind 
\(, .. yin'S. 
:1. Thut \'il'lil11~ and witm"M'S hl' pm\'idt'(l. will'\'(' u\'ailuhll'. II separate waiting' art'a duril1~ 
('(Iurt pn)('t't.'(ling" thaI afforcb tl1('111 pl'i\'ut'y und prc)tl'<.'tioll fmll1 intimidation. 
4, Thut yirtil1ls han' <Illy ,tol('1\ propt'11y \w\c1 by law-l'\1forct'l1ll'nt ag'('ncit's foredell·ntiary 
PUIlXI'l'S n'lltl1ll'd promptly, unll'S.' Ihl'''t' is a mmpl'lling" law-l·nfo .. el'l1ll'nl purpose for 
n·tainillg' it, 
!i, That \'ictim' and wilm .... \(" IX' pl'o\'idl'<i with appropriate l~mployt'r intl'rCes"ion s<'~I'\'iccs 
to 1'lNln' thutl'\1lploYl'I'S of \'ktim~ und wiltlt'so;('S will wOpl'rate with tht' ('['iminal justice 
pnX'(',s ill orclt· .. to minimizl'lItlt'mploye('\ los.~ of ]lay nnd otl1l'1' hl'lll'fits n'Mtitillg" fmm 
('(lltrt .. (lpt· ... ·<II1<l·!\. 

Ii, That detilm alld \\'itlll· ... \(.·s Il'('(·i\'l.· prompt .. <1"'1\1((' notifi(ution. wllt'llt'wr possible, of 
juclki<ll prc)(·l·(·dillg"' rl'l,tlin/-{ to tlwil' (1\\(', 

i. That \'ktil1l' I>t.- ;Iward('(\ n·,titlltioll in u('('()rdullc(' with till' laws of the Commonwealth 
\\'1ll'1'l' tIlt' OIf('IN' n"lIlts in damag('. 10'''. or dl·~trll('tion 01 tIll' prop(.'11y of the \'ktim of 
till' Olft'IIM' or in (il\(", n' .. ultinK ill bodily injury or dt'uth to till' victim, 
H, Tlmt tIll' C0Il11110IlW('ulth nmkt· tmilling ,md illfonnutiol1 a\'uilahk' to criminul justice 
ag'('IKil" ('mpha,i/ill/-{ tIll' propt'" and ('(ll1lpl('\t' a"btuIlCl·that shoulcll)(.' affordl'(l to vietims 
lllld \\'itlll'~\(.·~ 01 erillll'; am\. I>t.· it 

l-('t:',VI1,\:--+i"lItTThat tIll' Clt'rk of the IlouSl' of J)l'lI~<Itt'S is n'quest('(1 to forwardu copy of 
this l'l'Solution to the E;o(t'(utiw S('tl'(·tm~' of 11ll' SlIprt'lllt' C.0l1l1. tlw C()lllm()llwl'l\lth:~ Attor
nt'~"" ,\\'>;()('iutioll ancl tIll' Dl'lmI1tl1l'nt III Crimillul .Il1~ticl· Sl·r\,j('(·s for distribution to all 
j\ldicial. prcN'('utoria l unci 11II1'-\'nfou'l'IlWllt aJ.{l·ndl'S in till' Cnll1l1\ollw(·ulth. thut thev may 
Ix' uppri\('(1 of till' \(.'Il\(.' of till' (;t'Ilt'l1d • h\('mbly of "ir14inia. • • 
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r ..w 
...... 

PREAMBLE 

. We, as members of the Virginia judici
. ary, consistent with and mindful of 

our neutral role as judges, believe 
that we should playa leadership rale in ensur
ing that all persons coming before the courts
victims, all witnesses and defendants-are 
treated with courtesy, respect and fairness. 

The principles and recommended practices 
hereinafter set out represent the judiciary's 
commitment to exercising that leadership role 
and to providing fair, dignified and respectfUl 
treatment for all persons and parties appearing 
in and before the courts of this Commonwealth. 
In adopting and espousing these principles and 
practices, we have been guided by the policy of 
the General Assembly of Virginia as set forth in 
House Joint Resolution 105, adopted in the 
1984 Se.c;sion, and by the Statement of Recom
mended Judicial Practices adopted in Decem
ber, 1983, by the National Conference of the 

. Judic~ary ~n the Rights of Victims of Crime. 

(: 

PRINCIPLES AND 
RECOMMENDED 
JUDICIAL PRACTI< 

~ 
-tl_:~~ 
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'PRINCIPLES AND~,· -.. :. 
RECOMMENDED ~. ' .. 
JUDICIAL PRACfICES .. ~'. . - .. *..... . -. I • 

~ ~ ~... 

. ~ 
2 

1 Victims and witnesses should be well informed 
. . about how the criminal justice system operates, 

• what their rights are, what they can expect' 
from the system, what the system expects from 

.,. them, how their cases are proceeding, and the 
~ . selVices and assistance available to them .. 

. ~ A. : Judges should encourage the development 
" of procedures whereby law enforcement. 
· officers, 'defense attorneys,. Common

wealth's' attorneys, clerks of court, and 
.. other appropriate personnel routinely in

fonn victims and witnesses of the follow-
'ing: . 

J. How the criminal justice .~stem oper-
ates; 

~. What they can expect from the crimi
nal justice system; 

3. What the criminal justice system ex- . 
peets from them; 

· 4. What the Commonwealth's victim 
. compensation program offers and how 

to apply; . 

. 5. What public and community selVices . 
and financial assistance are available 

. and how to obtain them; 

6. Who to contact (and how) to learn the 
status of the proceedings in which they 
are involved; . 

7. Who to contact (and how) concerning 
their safety and protection, especially 
relative to threats; and 

· B. Information concerning the physical 
layout of the courthouse, parking, pub
lie transportation, witness fees, avail-
ability of child care; etc. . 

B. Judges should encourage appropriate jus
tice system officials to establish procedures 
whereby victims and witnesses will receive 
timely information concerning the pro
ceedings in their cases. The following 
should be considered: 

I. If requested, Commonwealth's attor-
3 

neys should make information available 
to victims, preferably by an on-call 
system, of all bail, pretrial, trial and 
post-trial hearings; 

2. All witnesses should be provided timely 
notice of hearings, . continuances and 
delays. To the extent practicable, con
sistent with the orderly administration 
of justice, the waiting time of witnesses 
shoul~ be minimized; 

3. If requested, Commonwealth's attor
neys should promptly notify victims of 
serious crimes of judicial decisions to 
release the defendant from custody; 

4. Commonwealth's attorneys should in
fonn victims prior to trial concerning 
any diversion or plea-bargain agree
ment; and 

5. Commonwealth's attorneys should in
form victims of (and explain) the Anal 
disposition of their cases. 

2 Victims should be allowed, where appropriate, 
to attend and to participate in all of the judicial 
proceedings . 

A. To facilitate victim participat..:;!'l, judges 
should encourage, and, where appropriate, 
use their authOrity, to: 

1. Require that victim impact statements 
be prepared prior to sentencing in all 
appropriate cases; 

2. Allow the victim or the victim's family 
to remain in the courtroom when it WIll 

not interfere with the defendant's right 
to a fair trial; 

3. Provide interpreter and translator ser
vices for victims and witnesses while 
they are involved in the judicial pro
cess. 

B. Judges should grant continuances or delays 
only for good cause and state the reasons 
for granting a continuance . 
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J~~ 'J:'II t 
. ' '5 

' ..... 

To the maximum extent po~sible, victims and' 
witnesses should be prote ·cd from nnancial 
and economic hardship, 

A, .Judges should:" '., 

1. Award restitution to victims in accord

.... ance with the laws of the Common
wealth. If restitution is not awarded, 
.the reasons should be stated; 

" 

3 Victims and witnes~es'should rec~ive protection 
from harm and threats of harm arising out of I 

their cooperation with lawenforcement, prose- ' 
Oltion, and defense efforts. 

A Judges should require that: 

w w ' 
1. Bail. in appropriate cases, be condi- , 

tioned on defendants' having no direct·. 
or indirect contact with victims or pro-
serution witnesses;. and " 

2. Access to the addresses of victims and 
witnesses, upon a showing of good 
cause, be limited. : 

B. Judges should encourage and foster the 
following practices:' 

. , . 
I, Whenever possible, and when circum

stances require it, provision for separate 
waiting rooms for defense and proseOl-

' .. 

, . 

" 

'. 

!. . " 
I. 
',' ~. ". - '., 

'. 

.. 
,', 

. ,,' ~ ~ r. r. •• 'O, 
..' t. j<'. 

:l 

4. Victims ,and witnesses,' in' '~ppropriate 
• cases. be advised by Commonwealth's 

'. ,. 

, I I 

: attorneys or other appropriate justice , " . 
system officials that if they agree to be".: ~, .', 
interviewed prior to trial by opposing 
counsel or investigators, they may insist ...,:, 
on interviews being conducted at neu·, " ",' 

• ' • trallocations, .. , , : ' '.. . 
: .. , ' .,.', :', '~ ~ .~c .~' '.·c. _ •. ~c.~ .. , '. • . ' ~; , ':.,: 

4 ' When- it will not interfere ,witn' a' defendant's: 
rights to' a fair trial, consideration should be . ,', 
given to special or unusual needs of a victim or 
wi~ess, . ;.:' -:-

'A JUdg~S should encourage' attorneY~ to brin~ 
to the attention of the court any special or., 
unusual needs of a victim or a witness, " 

" These needs may include: , " 
tion witnesses; • 

2 Wh 
,. c, • I ' .1.' Trial scheduling considerations;,· ~ " ,~' : , ere a WItness salety IS a speCta, ,', , 

concern, appropriate officials make pro- 2. Courtroo~ arrangements ~ to provide' , 
vision for special transportation and ' extra protection, provided the right of ' 
protection while traveling to and from confrontation is not abridged; 
the courtho'...lse; , " 3' A : d"d I f h' '. . • h' ' 

'. 

, . 

';'. 

,2, Encourage or order the prompt return 
, of stolen property or property held as 

, .. evidence, unless there is a compelling 
,: law. enforcement purpose for retaining 

it or unless th~ case is on appeal; and 
· .,3, ' Assure that, \l{hen requested, witnesses ' 

" · 
receive allowances authorized by law. 

B. 'Judges should promote the following prac-. 
.. tices: 

.. : 1 .. Informing the . public generally of the 
importance of supporting the witnesses' 
participation in court proceedings; pro

.' vision of appropriate employer interces
. . sion services to ensure that employers 

• " . '. .. of victims and witnesses will cooperate , 
" with the·criminal justice process in or- " 

. der to minimize an employee's loss of 
pay and other, benefits resulting from, 
court appearances; and encouraging the' 
adoption of legislation to provide wit- . 

; nesses with the same protection from" 
" . adverse actions by employers as ols-
· . tomarily is given jurors; and ~ .. 

, I 

2, Compliance by the Commonwealth's 
, , " attorney with Sections 18,2-67 and 
- :<", 19.2-165. t ,of the Code of Virginia" 
, , • which provide that victims of rape are 

not to be charged for examinations and: 
other procedures for collecting and pre- , 

, serving evidence. . 
, , .• , " , n'm Ivi ua 0 t e vIctims c olce to . 

3. Where appropriate, notification by the: . ! , " ' • accompany him/her in closed criminal" " ., . " , 
parole Board to the judge, the proseOl: , .' '" " . or juvenile proceedings, al)d, in camera' ,,: 6 These Principles~'.and Recommended Judicial 
tor. and the victim prior to the release : '. ~ , . ~ .. :..," . proceedings, provided the victim's testi- ' , ~ Practices are subject to existing Rules of Court, 

• _ .'. ",.. .. a". 

of an offender of a serious crimel and, . • '.,~':~'.: > •••• mony Is not compromised, ' ,,',; .... statutes, and. constitutional provisions 
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STATE LEGISLATIVE STATUS CHART 

The chart on the following page.pompares existing legislation in each state to the Proposed 
Model Legislation implementing recommendations of the President's Task Force on Vic
tims of Crime and the Attorney General's Task Force on Family Violence. It Is intended to 
provide an overview of the extent to which state legislation meets those recommendations 
in the nation as a whole as well as in !ndividual states. 

Although a substantial effort 'Was made to ensure the accuracy of the chart, some 
discrepancies may have resulted from incomplete or out-of-date information. A master 
chart will be kept up-to-date as new legislation is passed, and we would appreciate any 
informntion you can give us with regard to newly enacted laws dealing with these Task 
Force recommendations. 

In analyzing existing legislation, a determination was made as to whether a law was in com
plete or substantial compliance, partial compliance, or noncompliance with Task Force 
recommendations. Partial compliance in the following categories was based on these cri
teria: 

Victim/witness address protection - Privacy of some victims (children, 
victims of sexual assault) is protected, but no general protection is 
extended to all victims; or protection is extended during some, but not all 
proceedings. 

Privileged victim counseling - At least some, but not all, victim counseling 
is privileged. 

Victim hearsay - Hearsay of some (e.g., children) but not all victims is 
admissible in preliminary hearings. 

Pretrial detention - bail can be denied only when the current charge is 
accompanied by prior convictions or the accused is on pretrial release for 
another offense. (The chart does not take into account pretrial detention 
in capital cases because it is almost always authorized.) 

Open parole hearings - Hearings are open to victims, but not the general 
public. 

Limit parole authority - Guidelines limit parole board discretion, but 
parole still can substantially reduce sentence. 

Employee sex-offense arrest records - Re.-.:ords are available on some, but 
not all, child-care employees; or conviction records, but not ne<;essarily 
arrests, are available. 

Limit judicial discretion - Mandatory sentences must be imposed for 
some crimes; or guidelines exist but they allow for wide discretion. 

Victim impact statements - Statements are optional, not required. 

Statute of limitations - The period has been extended only one year. 

Child competency - Present law allows most children to testify but 'some 
will still be presumed incompetent, and others will be allowed to give only 
unsworn testimony. 

An individual legislative analysiS has been prepared fur each state, citing and summarizing 
existing law concerning Task Force recommendations. Please contact Dan Eddy or Tom 
Swan, at (202) 628-0435, to receive any information or provide corrections or updates to 
the chart. 
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Appendix F 

Cited Code Sections 

2.1-549 through 2.1-553.2 - Division for Children 
B.01-229 - Suspension or tolling of statute of limitations 
B.01-375 - Exclusion of witnesses in civil cases 
B.01-400.2 - Communications between counselors •••• and clients 
9-173.3 - Victim and witness assistance programs 
14.1-99, 14.1-1B9 through 14.1-195 - Payment of witness costs 
16.1-244 - Concurrent jurisdiction (child custody) 
16.1-253.1, 16.1-253.2 - Protective orders 
1B.2-61 - Rape 
1B.2-67 - Depositions - Criminal Sexual assault 
1B.2-67.01 - Videotaped depositions 
1B.2-67.1 through 1B.2-67.2:1 - Sexual assault 
1B.2-119 - Trespass 
1B.2-456, 1B.2-460, 19.2-120 - Intimidating witnesses 
19.2-164, 19.2-164.1 - Interpreters for wi.tnesses 
19.2-165.1 - Payment of medical fees in criminal cases 
19.2-270.1 - Use of photographs as evidence in certain larceny and burglary 

prosecutions 
19.2-276 - Payment of witness costs 
19.2-299.1 - Victim impact statements 
19.2-303, 19.2-305, 19.2-305.1 - Restitution 
19.2-329 through 19.2-336 - Payment for witness costs 
19.2-36B.2 through 19.2-36B.18 - Crime victims compensation 
19.2-389 - Criminal history record information 
52-31 through 52-34 - Missing Children Information Clearinghouse 
53.1-131, 53.1-1BO, 63.1-198.1 - Restitution 
63.1-19B.2, 63.1-199 - Criminal records checks - child care facilities 
63.1-24B.2 through 63.1-248.16 - Child abuse and neglect 
63.1-315 through 63.1-319 - Spouse abuse services 
65.1-23.1 - Sexual assault victims - workers' compensation 
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I Funding inc ~oes g",-&:.:.I appropriations, fines, penalty assessmant; E,-d exec\Jtivo; department approp·,ations. 
zThe National Coafitic~ Against Sexual Assault (NCAS", est'mates tha' 34 states hav!; sexual assault iunorng. 
~ Arkansas law perr.1~:s ':;cllpensaticn on a cO\Jnty basis; Utah's comp'!n~a!lon pr:::gra -. cr.:/ covers or ... nl< driVing vlcti::i!' • )-:;:,·aska's prugram 
did not r",ce:;e funa,nG 'or FY 85-86 dl,;e to state b!.;dgetary proble"':. 

·'ndiana and Oklahorr:; t'E .. /e passeo a package of las·)ation consid,,:ed an omni:,us V:c:!m R'ghts statu:e; Oregon's I.' :\::11 Rights are 
• outlined in the victim 3.;",·oas fundlOg statute. 
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43. Missing 
Ch:ldren's Act 12 X - - X - - X X - X - - X - - - - X -

44. Chlld/Statute 
I Limitations· 68 - X - - X - - - - - - - X I - X - - -
45. Cnl\d/Bac~ 

grourod Check 6 X X - - X - - - - - - - - - - - - X -
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"State Judicial policy In Oregon states that no civil case is allowed to 9::' 'orth if a criminal trial is pending. 
6 Florida cu~rently has a Citizens' initiative pending to m"i\e court atter.;:,:;:;ce a constitutional change. 
'Courts in ali 50 stato:;s plus the District of Columbia haVe the authori:~ :;;. ordar resti:uticn to the victim at least in ctnain cases. Applicable 
statutes are cited, otherwIse it falls within the inherent authority of t!-." :ourt. 
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ENACTED IN 1986 

Illinois 

Constitution, art. I, sec. 9 (bail, pretrial detention) ••.•••••••••••••.•• 5 

H.F. 2458 (victim impact statements) ••••••••••••••• , •••••••••••••••••••••• ll 

Kansas 

S.B. 710 (statute of limitations, child victims) •••••••••••••••••••••••••• 22 

Sen. Sub. for H.B. 8 (open parole hearings) ••••••••••••••••••••••••••••••• 24 
H.B. 263 (privileged victim counselor communications) ••.•••••••••••••••••• 30 
H.B. 390 (victim impact statements) ••••••••••••••••••••••••••••••••••••••• 34 

S.B. 315 (employee sex-offense records check) ••••••••••••••••••••••••••••• 48 

Massachusetts 

H. 1343 (rape victim identity protection) ••••••••••••••••••••••••••••••••• 56 

Minnesota 

Stat. Ann. sec. 611A. 035 (victim address protection)......... ............ 57 

Missouri 

H.B. 874 (victim impact statements) ••••••••••••••••••••••••••••••••••••••• 58 
H.B. 1098 (mandatory minimum sentencing for habitual offenders) ••••••••••• 60 

New Hampshire 

H.B. 209 (statute of limitations, child victims) •••••••••••••••••••••••••• 63 

North Carolina 

S.B. 395 (victim impact statements) •••••••••••••• ~ •••••••••••••••••• ~ ••••• 65 

Ballot Measure #10, sec. 3 (victim/witness address protection ••••••••.•••• 70 
Ballot Measure #10, sec. 3 (bail protection orders and revocation) .•.••••• 70 
Ballot Measure #10, sec. 14 (victim participation at parole) •••.••••••••.• 72 

Pennsylvania 

S.B. 176 (child victim name nondisclosure) ••••••••••••.••••••••••••.•••••• 74 

Rhode Island 

Constitution, art. 1, sec. 9 (bail, pretrial and post-conviction) •.•••..•• 84 
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South Dakota 

S.D. Codified La,oTS Ann. tl.ec. 2311.-27-1.1 (victim impact statements) .••••••• 86 

Wisconsin 

A.B. 177 (victim address protection) •••..••.••••••••••••••••.•••.••••••••• 87 

** Kentucky: Resolution by Kentucky Press Association concerning victim name 
and address protection .................................................... 88 

INTRODUCED IN 1987 

Colorado 

Victim and Witness Address Confidentiality (H.B. 1121) •••.•••••••.•••••••• 93 

Mississippi 

Bail, pretrial detention (S.C.R. 534) •••••••••••••••••••••••••••••.••••••• 102 
Victim impact statements (S.B. 2373) •..•..•••••••••••••.•••.•••••••••••.•• 104 
Employee sex offense record availability (S.B. 2375) ••••.••••••••••••••••• 110 
Bail, post-conviction detention (S.B. 2376) •.••••••••••••••••••••.•••••.•• 125 

New Jersey 

Bail, pretrial detention (A. 123) •••.••.••••••..•.••.••.••..••••.•••••.••• 126 
Victim impact statements (A. 235) ••..••.••.•••••••••••••••••.•••.••••••••• 133 
Statute of limitations, child victims (11..243) ••••••.•••.•••••.••••••••.•.• 134 
Bail, denial to drug offenders already on bail (S. 313) ••••••••••..••••••• 136 

New Mexico 

Hearsay at preliminary hearings (no bill number) ••••••••••••••••••.•..•••• 137 
Statute of limitations, child victims •••••••••••••••••.•••••.••••.•..•..•• 139 
Victim counselor confidentiality •••••••.•.•••••••.••••••••.•.•••••.•.•••.• 142 
Open parole hearings ...................................................... 146 
Employer access to employee sex offense records (child care) ••••.••.•..•.• 153 

North Carolina 

Bail, denial for offenses committed while 011 bail (no bill no.).: ••••.•••• 161 
Victim address protection ....................................... " ......... 163 
Sentencing ranges for felonies ....••.................•.•••.•...••..••.•..• 16 5 
Sentencing instructions in capital cases •••••.••••..•••••.•••••••••••••••• 168 
Truth in sentencing, parole •••.•.•••••••••••••.•••.••• , •••••••••.••.•••••• 170 

North Dakota 

Statute of limitations, child victims (no bill number) ••.•..••.••.•.••.••• 180 
Protection of identifying information (H.B. 1190, sec. 3(10» ••••••••••••• 187 
Victim impact statements (H.B. 1190, sec. 3(14» ••.••.••.••...•••••.••.••• 188 
Participation in parole decision (H.B. 1190, sec. 3(17) .•.••..••.•••••••.. 190 

Victim counselor confidentiality (H. 6) ••..•.••..••••••••••••.••.•••••••.. 193 
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Crime Victims Compensation 
Financial analysis of Proposed Changes 

I. Increase fee assessment on class 1 and 2 misdemeanors from the current $15 to $20; 
and increase fee assessment on felonies from the current $15 to $30. 

Class 1 and 2 misdemeanors 
$5 fee increase 

All felony cnses 
$15 fee increase 

Net Change 

40,727 
~ 
$203,635 

10,831 
~ 
$I62,465 

$366,100 

U. Assess nUL offenders at proposed misdemeanors fee rate and include OUI victims in 
Compensation. 

36,987 convictions (85% of arrests) 
~fee 
$739,653 Revenue expected 
-200,000 Claims expected (10% of $2 million) 
$539,653 Net Change 
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Number of Claims Established 

Number of Claims Denied 

Number of Claims Awarded 

Maximum Awards 

Emergency Awards 

Supplemental Awards 

Funds Available 

~ 
\0 Cash Balance 

Fund .. 

VOCA Grant 

Restitution 

Tax Set-Off 

Subrogations 

Total Expenditures 

Claims 

Administrative 

Cash Balance Year End 

Criminal Injuries Fund Statistical Comparison 

FY 83-84 

257 

80 

236 

21 

1 

72 

2,160,914 

1,496,573 

650,289 

14,052 

423,030 

347,380 

15,650 

737,884 • 

FY 84-85 

309 

93 

289 

15 

3 

80 

1,462,931 

737,884 

698,844 

26,078 

125 

690,519 

594,307 

96,212 

772,412 

.. $1,000,000 was t=ansfered to the General Fund in FY 83-84 

FY 85-86 

494 

111 

408 

17. 

19 

124 

lr 756,589 
~. 

772,412 

773,365 

186,000 

23,313 

1,499 

1,046,675 

943,539 

103,136 

709,914 

*. S 351,993 in a~~=~s are pending. Funds are expected in FY 87-88 to cover these outstanding awards 

FY 86-87 

843 

338 

714 

34 

41 

200 

1,532,063 

709,914 

792.946 

27,881 

1,322 

1,341,565 

1,210,959 

130,606 

H 190,498 



Fines 
Awards 
Admin. 

........ 

Criminal Injuries Fund Statistical Comparison 

FY 8:3-84 

$650,298 
$347,380 

$75,650 

FY 84-85 

$698,844 
$594,307 

$96,212 

FY 85-86 

$773,365 
$943,539 
$103,136 

FY 86-87 

$792,946 
$1,210,959 

$1.30,606 

Criminal Iniuries Fund Statistics 

1.3,------------------------------------------------------------~ 

1.24--------------------------------------------------~~~ 

1.1 ;-------------------------------------------------------------~~~ 

1 ;-----------------------------------------------------------~~r~ 

0.94--------------------------------~~--,--------~~~ 

O.8;-----------------------------------------~~---------
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C 0.7 -1-----------
~ 
~ 
"-" 

0.5 

0.5 

0.4 

0.3 

0.2 
0.1 
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[SSJ Awards _ Admln. 
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COMMONWEALTH of VIRGINIA 
B. NORRIS VASSAR 
CHAIRMAN 

LEWIS W. HURST 
VICE·CHAIRMAN 

KATHY E. VESLEY 
DepUTY DIRECTOR 

Virginia Parole Board 
Koger Executive Center 

Culpeper Building, 2nd Floor 
1606 Santa Rosa Road 

Richmond, Virginia 23288 
(804) 281-9601 

September 1, 1987 

Mr. Robert Colvin, Executive Director 
Virginia State Crime Commission 
910 Capitol Street 
Post Office Box 3-AG 
Richmond, Virginia 23208 

Dear Mr. Colvin: 

BOARD MEMBERS 

GEORGE M. HAMPTON. SR. 
LEWIS W. HURST 

MORRIS L. RIDLEY 
FRANK E. SAUNDERS 

B. NORRIS VASSAR 

I am enclosing, for your records, a package of materials 
regarding procedures for victims to give input, and receive 
information concerning parole consideration for offenders. 
I thought this might be useful reference material for the 
Commission's sub-committee on victims of crime. 

In May, 1985 the Virginia Parole Board initiated a Victim 
Input Program to ensure a systematic means of providing an 
opportunity for input from victims and other interested persons 
and to provide them with parole consideration schedules, Board 
decisions and other appropriate information when such information 
has been requested. The Board has been highly successful in its 
objective of responding to all such requests with accuracy and 
timeliness. The Board established the program on a priority 
basis within existing resources. However, since its inception in 
1985, the program and demands on the agency in all areas have 
grown to the point that we have not been able to continue to 
absorb the costs and workload involved in prcperly operating our 
victim Input Program. 

Last year the Board received over 4,000 Victim Input forms 
and letters and it is anticipated that this figure will 
substantially increase as the public awareness of the program 
increases. Moreover, it has become necessary for increasingly 
more of my time, and that of other professional staff, to be 
spent on Victim Input matters as the program develops a greater 
degree of sophistication and as its use members of the public and 
criminal justice officials (i.e. Commonwealth's Attorneys, other 
victim input programs) widens. with this increased use, the 
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Letter to: Mr. Colvin 
September 1, 1987 
Page 2 •• e ••• 

responsibility of maintaining the degree of success experienced 
in the past is quickly becoming overwhelming to the point of 
jeopardizing the integrity of the entire program. 

Because of this, the Board will be requesting of the General 
Assembly, the funds to establish a Victim Input Coordinator 
position with support staff and technologically advanced 
equipment to facilitate more efficient and responsive operation 
of the program in keeping with the demands for assistance from 
victims and others. 

I hope this information is of some use to you and the sub
committee. If I can provide further information, or assistance in 
any way, please do not hesitate to ask. 

BNV:drs 

Enclosure 

Sincerely yours, 

~-~ 
t?BjI~rris Vassar 

Chairman 
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B NORRIS VASSAR 
CHAIRMAN 

lEWIS W HURST 
Vlce·CHAIRMAN 

KATHY E VESLEY 
EXECUTIVE OFFICER 

COMMON'VEALTI-I of VIRGINIA 
Virginia Parole Board 

Koger Executive Center 
Culpeper Building, 2nd Floor 

1606 Santa Rosa Road 
Richmond, Virginia 23288 

(804) 281-9601 

May 6, 1985 

MEMORANDUM 

TO: 

FROM: 

RE: 

Virginia Circuit Court Judges and 
Commonwealth's Attorneys ~ , . 

B. Norris Vassar, Chairwan tl"":'" re--
Victim Notification of Parole Consideration 

BOARD MEMBERS 

GEORGE M HAMPTON. SR 
LEWIS W. HURST 

MORRIS L RIDLEY 
FRANK E SAUNDERS 

B NORRIS VASSAR 

The Virginia Parole Board invites, encourages and welcomes from all sources, 
including victims and their families, all information which might aid the 
Board in making decisions regarding parole release. However, it does not 
appear that the Board's policy regarding this point is widely known. 

While the indications are that most victims of crime and family members 
prefer no further involvement with the matter after court disposition, 
some would wish to be notified and to provide information to the Parole 
Board regarding parole consideration if they knew of the Board's interest 
in having their input. 

Accordingly, I am requesting your assistance in getting the word to victims, 
particularly victims of violent crimes, that the Parole Board desires and 
encourages them to provide any information they fee 1 should be considered 
in connection with the Board's responsibility to assess the offender for 
release suitability upon his or her eligibility, and to request notification 
of the consideration schedule as we 11 as the decision, if they wish to 
have this information. Persons interested may submit information to the 
Board at any time after' an offender who is eligible for parole consideration 
is sentenced. Indeed, the earlier the information is provided the better, 
since it would also be on hand for use by the Department of Corrections 
in assessing the offender for suitability for programs such as "trusty" 
status, furlough, and work release. 

The attached form is suggested as a way of alerting the' Board to any such 
desire. As the form indicates, a written statement or letter may be submitted 
at any time and the interested person may request to be notified of the 
parole consideration schedu:e for the offender and the results of the considera
tion. The interested person may also elect to appear before the Board 
to give information directly. In either case, the Board would be rrost 
anxious to accorrmodate any interested person in this fashion and wish them 
to know that. 
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I am attaching several copies of a form which can be 'used by victims and 
any oHler persons interested in providing information to the Board, or 
requesting information from the Board, relative to parole consideration 
for an offender. I am also attaching copies of the general parole calculation 
tables along with current and historical parole release statistics to assist 
you in explaining the parole system to interested persons. 

Your help and any suggestions you may rrake regarding the Board I s efforts 
to make victims aware of its policy in this area would be much appreciated. 

BNV:dlt 

Enclosures 
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VIRGINIA PAROLE BOARD 
1606 Santa Road Road 

Richmond, Virginia 23288 

VICTIM INPUT FORM 

Under Virginia Parole Board policy, it is your right as· a victim or (other 
interested party) of a crime to provide information to the Board which 
you feel might assist the Boa~d when it is required to make a determination 
about parole re.lease suitability for the offender. 

You may submit a written statement or lett~r which will be filed for use 
by the Board and/or you may request to be notified of the parole consideration 
schedule so as to submit a statement and/or appear before a representative 
of the Board at that time. you may also elect, simply, to be notified 
of the parole decision(s) . 

Please indicate any interest you have in pursuing this matter by filling 
in the information requested, checking one of the categories below and 
entering your address and phone number in the space provided.* 

OFFENDER: 
(Full Name) 

COURT: 

CONVICTION: __________ . __________ ~~~-~--------------
(Crime) 

SENTENCE: 
(Length) 

(List information for each codefendant on separate sheet) 

I am forwarding a written statement herewith for inclusion in the record 
of the above offender for use in parole consideration(s) • 

I wish to be notified, at the address below, of the parole consideration 
schedule for the offender listed with this form prior to such consider
ation by the Board. 

I wish to be notified at the address below, of the parole decision(s) in 
the case of the offender listed with this form. 

Victim or Interested Party: 
(Name) 

(Street) 

(City, State, Zip Code) 

*Be sure to notify Board of address changes if you request notification of t~e 
consideration schedule and/or the decision. 
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MEMBERS OF THE VIRGINIA STATE CRIME COMMcrSSION 1989 

From the Senate of Virginia: 

Elman T. Gray, Chairman 
Howard P. Anderson 
Elmo G. Cross, Jr. 

From the F!oilse of Deleaates: 

Robert B. Ball, Sr., Vice Chai~man 
V. Thomas Forehand, Jr. 

Raymond R. Guest, Jr. 
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Robert C. Bobb 
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COMMONWEALTH of VIRGINIA. 
IN RESPONSE TO 

THIS LETTER TELEPHONE 
(804) 225·4534 VIRGINIA STATE CRIME COMMISSION 

MEMBEP-:' 
FROM' r Sf-NATE m VIRGINIA 

UMC' T GRAY, CHAIRMAN 
HOWARt) P ANlJfRSON 

ROBERT E COLVIN 
EXECUTIVE DIRECTOR 

General Assembly Building ELMO G CROSS. JR 

January 16, 1990 

FROM THE HOUSE OF Dft EGATFS 
ROBERT 8 BAll. SR VICF CHAIRMAN 
V THOMAS FORFHAND JR 
RAYMOND R GU£:cST JR 
A L PHILPOTT 
WARREN G STAMBAUGH 
CLIFTON A WOODRUM 

APPOINTMENTS BY THE GOVERNOR 
ROBERT C BOBB 
ROBERT F HORAN. JR 
GEORGE F RICKETTS, SA 

ATTORNEY Gt:NI:RALS Ol-HCE 
H LANE KNEEDLER 

TO: The Honorable L. D~ug1as Wilder, Governor of Virginia, 
and Members of the General Assembly: 

ETG:sc 

House Joint Resolutions 48 and 184, agreed to by the 1988 General 
Assembly, directed the Virginia State Crime Commission to continue 
the study authorized by HJR 225 (1987), which charged the Crime 
Commission "to evaluate the effectiveness of current services 
provided to victims and witnesses of crime throughout the 
Commonwealth of Virginia and make any recommendations the Commission 
finds appropriate." Because several of the issues required extensive 
legal analysis which could not be completed within the first year, 
and other issues arose over the year, the Commission agreed to 
continue its examination of victims and witnesses of crime pursuant 
to §9-125 of the Code of Virginia. 

In completing the directives of HJR 48 and HJR 184 (1988), r have the 
honor of submitting herewith the study report and recommendations on 
Victims and Witnesses of Crime. 

Chairman 

GENERAL ASSEMBLY BUILDING 0910 CAPITOL STREET· SUITE 915· RICHMOND, VIRGINIA 23219 
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VIRGINIA STATE CRIME COMMISSION 

SUBCOMMITTEE STUDYING ISSUES PERTAINING 

TO CRIME VICTIMS AND WITNESSES 

Ie AUTHORITY FOR AND MEMBERSHIP OF THE STUDY 

This report is a continuation of the studies called for by House Joint 
Resolution 225 (1987), sponsored by Delegate V. Thomas Forehand, Jr., of 
Chesapeake and Delegate John G. Dicks III of Chesterfield, and House Joint 
Resolution 48 (1988), sponsored by Delegate Clifton A. Woodrum of Roanoke. 
The earlier resolution produced House Document 10 (1988) and the later one, 
House Document 8 (1989). Although the Commission did not sponsor a formal 
resolution to continue the study into 1989, members felt that several 
unresolved issues merited more detailed examination and, pursuant to authority 
granted by §9-125 of the Virginia Code, conducted this study. 

In addition, House Joint Resolution 184 (1988), sponsored by Delegate 
Howard E. Copeland of Norfolk, requested the Joint Legislative Audit and 
Review Commission (JLARC), in its study of the Division of Crime Victims' 
Compensation (CVC), to review the claims process and to consider transferring 
CVC to the Department of Criminal Justice Services (DCJS). The resolution 
also directed the Crime Commission to assist in studying the treatment of 
victims in the criminal justice system. (See Appendix A for authorizing 
legislation.) The JLARC report recommended that CVC submit to the Crime 
Commission on May 1, 1989, and November 1, 1989, a report on its progress in 
implementing the JLARC recommendations for improving the operation of CVC. 

Membership on the subcommittee remains the same as for the 1988 study and 
is listed in the preliminary pages. 

A. Background 

On January 16, 1990, the full Crime Commission adopted the report and 
recommendations of the subcommittee studying victims and witnesses of crime. 
This report is a continuation of the crime victim-witness studies created by 
House Joint Resolution 225 (1987), House Joint Resolution 48 (1988), and House 
Joint Resolution 184 (1988). It considers four issues: a testimonial 
privilege for sexual assault and domestic violence counselors; courtroom 
attendance for victims or their survivors; profits from c~ime laws; and crime 
victims' compensation. 

Be Issues 

The primary questions surrounding the first three issues were 
constitutional: Would enactment of such laws violate defendants' first, fifth, 
sixth, and fourteenth amendment rights? Literatur.e and case law suggest that 
testimonial privileges and courtroom attendance laws can be structured and 
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applied in such manners that neither the victims' nor the defendants' rights 
suffer. Other states now have testimonial privileges for sexual 
assault/domestic violence counselors. Seventeen states entitle a victim or 
his representative to be present in the courtroom during the trial. Although 
literature is replete with articles assailing the constitutionality of "Son of 
Sam" laws, case law upholds them; and forty-three states and Congress have 
enacted them. 

Victims' compensation issues had been extensively studied by the Joint 
Legislative Audit and Review Commission and reported on in House Document 17 
(1989). Consequently, this report only summarizes the findings of that 
investigation and, pursuant to House Joint Resolution 184, reviews the 
Division of Crime Victims' Compensation responses to the' JLARC 
recommendations, which dealt with funding, program management, and 
administrative placement. Appendix B of this report is the Industrial 
Commission' s detailed transmittal letter accompanying its final response to 
JLARC recommendations. Crime Commission legislative proposals focus on 
program management to expand eligibility coverage, raise the funeral 
reimbursement award, and ensure confidentiality of information CVC receives 
from law-enforcement agencies. 

C. Recommendations 

1. Testimonial Privilege for Sexual Assault and Domestic Violence 
Counselors 

Postpone introducing legislation to enact a limited privilege for sexual 
assault and domestic violence counselors. The privilege would have extended 
to qualified crisis center workers who had undergone at least 30 hours of 
appropriate counseling training. It was limited by requirements that 
counselors report suspected child abuse and neglect pursuant to §63 .1-248.3 
and the intent to commit a felony. Standards for qualified sexual assault 
crisis counselors submitted by Virginians Alligned Against Sexual Assualt, 
VAASA, appears as Appendix E. The postponement was requested by VAASA. 

2. Courtroom Attendance 

Amend §19.2-265.1 (exclusion of witnesses) to permit a victim, a parent or 
guardian of a minor victim, or the parent of a homicide victim to remain in 
court during the trial. The entitlement to remain in court rests with the 
judge, who makes the decision outside the jury's presence. 

3. Profits from Crime 

Enact a profits from crime law to delay, restrict, or prevent the criminal 
author's receipt of profits gained through the publication, in any form, of 
accounts of his crime. The proposed legislation requires notice to interested 
parties, an opportunity for the defendant to show cause why his profits should 
not be escrowed, escrow by the Division of Crime Victims' Compensation, filing 
of a civil suit by the victim, and disposition of funds after a five-year 
period ~r, if longer, after the final disposition of a civil suit against the 
defendant or the final disposition of the defendant's appeals. If the victim 
does not sue for the proceeds, and after the expiration of the previously 
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mentioned periods, the defendant will receive twenty-five percent and the 
Criminal Injuries Compensation Fund will receive seventy-five percent of the 
profits. 

4. Crime Victims' Compensation 

a. Amend §19.2-368.3 (powers and duties of the Industrial Commission) to 
restrict the use of information received by CVC to the purposes specified in 
the section and to permit latitude for the submitting agencies as to the 
extent and form of the information submitted. This recommendation ensures 
confidentiality of records. 

b. Amend §19.2-368.4 (persons eligible for awards) to enable any victim 
to collect from evc so long as the award will not unjustly enrich the offender 
even if the victim resides with or is married to the offender. Eligibility is 
also extended to Virginians who are victimized in states having no CVC program 
eligible pursuant to VOCA guidelines. These changes bring Virginia's statute 
into compliance with the new VOCA eligibility requirements and are essential 
if Virginia is to retain substantial federal grants to the evc program. 

c. Amend §19. 2-368 .11: 1 (amount of award) to raise the victim funeral 
expense reimbursement from $1500 to $2000. 

d. Amend §19. 2-368. 2 (definitd.ons) to include in the definition of 
"victim" robbery, abduction, and attempted robbery and abduction victims. 
This amendment allows these victims to collect counseling expenses from CVC 
when their injury is emotional and not necessarily physical. 

III. SCOPE AIID PURPOSE OF THE STUDY 

In addition to the issues relating to the Division of Crime Victims' 
Compensation, facing the subcommittee this year were two carry-over issues and 
one new topic: 

• A testimonial privilege for sexual assault and domestic 
violence counselors, carried over from House Document 10 
(1988); 

• Courtroom presence of victims and witnesses during trial, 
carried over from House Document 8 (1989); and 

• The profits from crime law, also known as "Son of Sam," 
"no profit," "nonprofit," and "notoriety for profit" laws 

Before the subcommittee acted on the questions of counselor privilege and 
the presence of victims and witnesses in the courtroom during trial, the 
members wanted to examine more closely other states' laws and case law, and to 
allow counselors time to formulate a definition of "counselor" that would not 
exclude the volunteers essential to the treatment of sexual assault and 
domestic violence victims. Citizen testimony, particularly from the parents 
of Sandy Cochran, a Virginia state trooper killed in the line of duty, 
convinced the subcommittee to include criminal profits laws in the final study 
of crime victim-witness issues. 
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A fourth issue, crime victims' compensation, came under the subcommittee's 
continued scrutiny as a result of House Joint Resolution 184 (1988). 

IV. ACTIVITIES OF THE SUBCOMMITTEE 

In addition to reviewing information from 1987-1988 public hearings, the 
subcommittee updated its nationwide survey of victim laws, examined 
constitutional and case law regarding the current issues, reviewed progress on 
improvements within the Division of Crime Victims' Compensation and considered 
several JLARC recommendations as partial bases for proposed legislation, heard 
additional testimony and held four 1989 meetings (July 28, August 14, 
September 19, and November 14) before submitting to the full Crime Commission 
its final crime victim-witness report on December 19, 1989. 

V. BACKGROUND 

Responding to a national movement for improved treatment of victims and 
witnesses by the criminal justice system, the subcommittee studied, in the 
past two years, a numper of the issues that occupied the 1982 President's Task 
Forc~ on Victims of Crime and for which the NI3.tional Association of Attorneys 
General, in cooperation with the American Bar Association, created model 
legislation. These include such topics as crime victims' compensation, 
funding of victim-witnezrs services, victim input in sentencing and parole 
processes, confidentiality of designated victlm counseling, the feasibility of 
a victims' Bill of Rights, separate waiting areas for prosecution and defense 
witnesses, hospital protocol for sexual assault victims, and courtroom 
attendance for victims and witnesses. Among the most far-reaching of the 
legislation enacted as a result of Crime Commission work' are the following 
measures. 

A. House Document 10 (1988) 

The most significant changes brought about by this study were improvements 
in financing the Criminal Injuries Compensation Fund, whose revenues had not 
kept pace with the number of claims filed. Other issues, which were closely 
tied to various constitutional rights, were continued for more detailed study. 

1. Crime Victims' Compensation: Virginia Code Sections 19.2-368.2, 
19.2-368.11:1, and 19.2-368.18 were amended to raise court assessments from 
$15 to $20 for Class 1 and 2 misdemeanors and to $30 for felonies, to be 
disbursed to the Criminal Injuries Compensation Fund; to assess drunk drivers 
$20 in court costs and to include their victims in victims' compensation 
coverage; and to delete the $100 deductible for claims, so that no claims of 
less than $100 are paid, but if a claim amount is between $100 and $15,000, 
the full amount of the claim will be paid (House Bill 399, Patron: Woodrum). 

2. Employer Intercession: Virginia Code Section 18.2-465.1 was amended 
to prohibit employers from penalizing victims and witnesses for absence from 
work ~ue to required court attendance (House Bill 412, Patron: Stambaugh). 

3. Model Victim Assistance Program: Section 19.2-11.1 was added to 
establish minimum standards for Victim Assistance Programs which receive state 
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funding administered by the Department of Criminal Justice Services. 
Bill 410, Patron: Stambaugh). 

(House 

other accomplishments include relocating the Crime Victims' Compensation 
Division's telephone listing from "Industrial Commission" to "Crime Victims' 
Compensation," ~nd rev1s1ng the Crime Commission's pUblication, Hospital 
Protocol for Treatment of Sexual Assault Victims, and updating the Crime 
Commission's publication, "Sexual Assault: A Handbook for Victims." 

B. House Document 8 (1989) 

The 1989 report reflects outstanding progress in alleviating the problems 
that victims and their advocates brought to the subcommittee's attention. The 
la"iTs enacted in 1989 statutorily expand the victim's participation in legal 
processes, augment his sense of control over the outcome of the trial, and 
j"ncrease victim protection. 

1. Victim Input Into Parole Decisions 

a. Virgil'lia Cqc;le Section 19.2-299 was amended to require probation and 
parole officers to send written notification to victims of personal offenses 
that they have the right to submit parole input information to the Parole 
Board and to receive notice of hearing and release dates from the Board (House 
Bill 1372, Patron: Stambaugh). 

b. Virginia Code Section 19.2-299.1 was amended to require, upon request 
of the attorney for the Commonwealth and with the consent of the victim, 
victim impact statements in cases of abduction, malicious wounding, robbery, 
and criminal sexual assault. Capital crimes, because of the Booth v. Maryland 
and Harris v. Maryland decisions regarding cruel and unusual punishment, fall 
outside the purview of victim impact statement laws. In Virginia, for crimes 
other than those cited, victim impact statements remain discretionary with the 
court (House Bill 1374, Patron: Stambaugh). 

2. Victim-Witness Protection 

a. Virginia Code Section 19.2-269.2 was 
motion of the defendant or the attorney for 
disclosure of the current address or telephone 
if the court determines the information to be 
Bill 1373, Patron: Stambaugh). 

amended to allow judges, on 
the Commonwealth, to prohibit 

number of a victim or witness 
immaterial to the trial (House 

b. Virginia Code Section 53.1-160 was amended to require the Department 
of Corrections, on written request of any victim of the offense for which the 
prisoner was incarcerated, to notify the victim of the prisoner's forthcoming 
release (House Bill 1371, Patron: Stambaugh). 

c. House Joint Resolution 282 (Stambaugh) reminded localities to provide 
separate waiting areas for witnesses for the prosecution and for the defense 
and to include separate witness rooms in their plans for new courthouses. 

House Documents 10 (1988) and 8 (1989), the Crime Commission's 1987 and 
1988 annual reports respectively, contain further discussion of these measures 
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as well as of ancillary legislation recommended by the Commission members or 
proposed by other legislators • 

.c... House Document 17 (1989) 

House Document 17 is the JLARC study of the Division of Crime Victims' 
Compensation. Its twenty-six recommendations focus on expediting claims, 
clarifying appeal procedures, solving problems CVC has experienced in 
management and in collecting information, and finding alternative sources for 
CVC revenues (Appendix B). 

VI. ISSUES 

A. Testimonial Privilege for Sexual Assault and Domestic Violence Counselors 

Counselor privilege laws, which protect from disclosure information 
revealed by a client to a therapist during professional treatment, generally 
include the following characteristics: 

• They base their definition of "confidential communication" 
on John Wigmore's criteria for confidentiality. 

• Whether or not they require licensure and/or compensation 
for the therapist, they require at least a certain number 
of hours (usually 40) of training in counseling victims, 
that the counselor be "engaged" in a victim treatment 
center, that the counselor be supervised by a professional 
(a licensed or certified practitioner), and that the 
confidential communication be part of professionally 
recognized treatment. 

• The counseling center cannot be. part of ~ law-enforcement 
agency. 

• They exclude from the privilege any information regarding 
child abuse, perjury, evidence that the victim is about to 
commit a crime, or records regarding the communication if 
the victim sues the counselor or agency. 

• Fifty percent provide for in camera review, upon motion of 
prosecution or defense, to determine if the information is 
material to the case. 

• They protect identifying information about the counseling 
center. 

• Depending on the state, the counselor or victim claims the 
pr.ivilege, but only the victim can waive it. 

1. Existing Law 

a. Federal provisions: Research did not uncover any federal law or rule 
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strictly governing privileges tor psychotherapists. Stephen R. Smith, in the 
Kentucky Law JQurng~, observes that Federal Rule of Evidence 501 provides for 
a different rule of evidence depending on whether a case is based on state law 
(a diversity case) or federal law (a f.ederal case). In cases in "'which state 
law supplies the rule of deoision, the privilege shall be determined in 
accordance with state law.' In federal cases, to which federal law applies I 
p:rivileges are governed 'by the principles of common law as they may be 
interpreted by the courts of the United States in the light of reason and 
experience.' Therefore, even in states with strong privileges, federal cases 
in f$i!{:!ral court may not have any medical or psychotherapy privilege at all ... l 

In the federal Victims of Crime Act, 42 U.S.C. §3789g stipulates that "no 
recipient of assistance under the provisions of this title shall use or reveal 
any research or statistical information furnished under this title by any 
person and identifiable to any specific private person for any purpose other 
than the purpose for which such information was obtained in accordance with 
this titl~. Such information and copies thereof shall be immune from legal 
process and shall not, without the consent df the person furnishing such 
information, be admitted as evidence or used for any purpose in any action, 
suit, or other judicial, le9islative, or administrative proceedings." Persons 
violating this provision are subject to a fine of up to $10,000. In addition, 
42 U.S.C. §10604 allows the federal government to terminate or suspend payment 
of VOCA funds to any state that fails to comply with the act. 

Although the Federal Register for May 18, 1989, reports that VOCA 
guidelines issued pursuant to the statutes should assure the confidentiality 
of information that victims reveal to crisis intervention counselors working 
for victim services programs receJ.vJ.ng funds authorized under VOCA, 
interpretation of the statue remains open to question. 

b. Stgte Law: Depending on point of view, the last few years have 
brought either slow but steady progress or slow but steady erosion. In 1987, 
twelve states had counselor privilege statutes; by 1988, sixteen had the 
privilege; and currently, according to the Crime COI1U1lission's most recent 
survey and the U.S. Department of Justice's 1986 proposed model legislation 
for crime victims, twenty-three states have enacted some form of such 
privilege. Most states~ whether by statute or rule of evidence, have limited 
the privilege tJ licensed or certified therapists, including social workers. 

Massachusetts (Ch. ~33, §20J) and Michigan (§2l57) have chosen another 
method to protect confidential communications, refusing to admit as evidence 
communications to sexual assault and domestic violence counselors without 
prior written approval of the victim. A number of ~ther states, e.g., 
California (§1035.4~8), Connecticut (Public Act 429), Illinois (Ch. 8, §8031). 
Iowa (§236A), Maine (Title 16, §53-A), Minnesota (§S95. 02), New Hampshire 
(§173), New Jersey (§2A), New Mexico (§31-25-1ff), Pennsylvania (§5945.1), 
Utah (§78-24-8), Washington <§70.l25.065), and Wyoming (§§1-12-16 and 
14-3-210), all specifically mention sexual assault and domestic violence 
counselors, rape crisis counselors or victim counselors in their privilege 
laws. Indiana's Code (Ch. 6, §35-37-6-1ff) particularly includes volunteers 
of victim counseling centers. Although Pennsylvania law does not mention 
"volunteers" per se, §5945.1 grants the privilege to the sexual assault 
counselor, defined as "a person who is engaged in any office, institution or 
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center defined as a rape crJ.sJ.s center under this section, who has undergone 
40 hours of sexual assault training and is under the control of a direct 
services supervisor of a rape crisis center, whose primary purpose is the 
rendering of advice, counseling, or assistance to victims of sexual assault." 
Hence, the Pennsylvania statute defines counselor by training and "engagement" 
with a center, not by licensure, certification, or compensation. The North 
Carolina legislature has just begun a two-year study of domestic violence, 
rape, and battered women which may examine privilege for these victims' 
counselors. 

c. Virginia Law: At this point, Virginia has no counselor privilege 
statute that applies to criminal cases. Virginia law, however, recognizes the 
validity of privilege statutes for counselors in §8. 01-400.2,' which 
establishes a psychotherapist privilege in civil cases, but the counselor, 
social worker, or psychologist must be licensed; item 23 of §2.1-342 (the 
Freedom of Information Act) exempts from the act but not from evidence 
"confidential records, including victim identity, provided to or obtained by 
staff in a rape crJ.sJ.s center or a program for battered spouses;" and 
§18. 2-67.7 (Virginia 1 s rape shield law) declares inadmissible, in criminal 
cases, "general reputation or opinion evidence of the complaining witness's 
unchaste character or prior sexual conduct." The judge, however, may 
determine that the evidence is admissible. Virginia law also recognizes the 
validity of privileges in criminal law. Section 19.2-271. 5 grants a priest 
penitent privilege for the accused "where such person so communicating (in 
confidence and to the minister in his professional capacity) such information 
about himself or another is seeking spiritual counsel and advice relative to 
and growing out of the information so imparted." None of the protections, of 
course, necessarily include information victims reveal to counselors during 
treatment. 

2. Objections to Counselor Privilege 

Opponents to a counselor privilege argue that such a provJ.sJ.on violates a 
defendant's Sixth Amendment right to confront adverse witnesses and to have 
compulsory process for obtaining witnesses in his favor. Fifth and Fourteenth 
Amendment guarantees to due process may also be incidentally nullified. 

According to a 19B? Suffolk &.2,W Review case comment by Kathryn A. 0' Leary, 
even in camera review d,,~s not meet the requirements of the Sixth Amendment. 3 
She discusses Commonwealth v. Two Juveniles, 397 Mass. 261, 491 N.E. 2d 234 
(1986) in which the Massachusetts Supreme Court considered whether two 
codefendants accused of rape were entitled to an in camera inspection of 
privileged communications between the victim and her sexual assault counselor, 
regardless of the victim's absolute privilege against disclosure of the 
communication. When the victim went to the hospital after the rape, she 
talked with the hospital's sexual assault counselor. The defense attorney for 
the boys sought an in g§!!.l!t:z:§; inspection of the records of the visit to 
determine if they contained exculpatory evidence. The trial judge refused, 
finding the counselor privilege absolute. On appeal, the Massachusetts 
Supreme Court did not; consider the constitutionality of the issue raised by 
the absolute privilege, but !lheld that a determination of the statute's 
constitutionality j:irst requires fully litigated factors and then, if the 
defendant can ffii.11w a r.oquired preliminary sho>V'ing of a legitimate need for 
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access to that commu.nication it is ,'lithin the trial judge· s discretion to 
resolve the matter," The court rejected the defendants I assertion that in any 
case involving a privilege "at least some of the communication will be 
relevant and materially related to the crime, and that the mere possibility 
that the communication might aid the accused is sufficient to overcome the 
privilege ... 4 The court concluded that exceptions to the privilege must be 
determined case by case. 

O'Lear'y feels that this decision creates a "double hurdle" that defendants 
must overcome "to vindicate their right to confrontation. Defendants must 
make an t ndefined preliminary showing of need for the privileged communic':ltion 
before a trial court will consider exercising its discretion and examine the 
informatLm in camera." Moreover, once the court has examined the infor
mation, the court alone decides if it will be helpful to the defendant. 5 

Another case, Pennsylvania v. Ritchi~, 1347 U.S. 18 (1987), also 
challenged the counselor privilege I s comportment with the Sixth Amendment. 
Pennsylvania §5945.1, which carries an in camera review provision, exempts 
sexual assault counselors' child abuse records from disclosure. When Ritchie 
was convicted of sexually abusing his thirteen-year-old daughter and his case 
was appealed to the United States Supreme Court, it was found that the trial 
court did not inspect the records and that the records of the Children and 
Youth Services Department could have contained information that might have 
changed the outcome of this trial, i.e., that his Sixth Amendment right to 
obtain witnesses and information in his favor and his Fifth and Fourteenth 
Amendment rights to due process had been compromised. As a result, the 
Supreme Court, while agreeing that "a defendant's right to discover 
exculpatory evidence does not include the unsupervised authority to search the 
State's files and make the determination of the materiality of the 
information," found that: 

"(a.) Due process requires in camera inspection of the 
privileged communications by the trial court. 

(b.) Evidence contained in the privileged materials which 
is material to the defense (must) then be made available 
to the defendants. 

(c.) If the defendants request specific information from 
within the privileged information, the trial court does 
not have unlimited discretion in deciding whether to 
(release it to the defense)."6 

These opinions, the court felt, would ensure a fair trial by protecting 
the defendant's right to relevant information, the victim's right of privacy, 
and the state's interest in protecting the confidentiality of certain 
information. 

With regard to item (c.), O'Leary notes that "(t)he court recognized the 
inherent difficulties in requesting unseen information but nevertheless 
rejected the notion that privileged information be treated similarly to 
evidence pre~luded from trial by rape shi:ld laws by giving defendants access 
to the material before arguing for its admissibility.1I7 
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Hence, O'Leary defines three objections to a counselor privilege, 
regardless of in camera inspection: 

a. The defense must establish a right of access to a right, e.g., prove 
that the evidence is material to the trial. 

b. The court alone decides if the evidence will be helpful to the 
defendant, Le., the judge may well be unfamiliar with the "theory of defense" 
and as a result fail to recognize the importance of seemingly insignificant or 
irrelevant information. 

c. There are no consistent guidelines for relevance, and determinations 
of relevance are left to case-by-case decisions. 8 

3. Support for Counselor Privilege 

Advocates of the privilege contend that the in camera prov~s~on satisfies 
Fifth, Sixth and Fourteenth Amendment requirements and, as shown in the Two 
Juveniles and the Ritchie cases, the U.S. Supreme Court seems to agree. Not 
only do the two decisions uphold the privilege, but the Ritchie case upholds 
it with reference to a governmental agency, the Pennsylvania Children and 
Youth Services Department. As part of the decision quoted earlier, the 
Supreme Court in its Ritchie decision affirmed that "(t)o allow full 
disclosure to defense counsel in this type of case would sacrifice 
unnecessarily the States' compelling interest in protecting child abuse 
information." 

An Illinois Supreme Court case, People v. Foggy, 500 N.E. 2d 1026, 1991, 
app. 3d 599, 102 Ill. Dec. 925, (1988) tested the constitutionality ot the 
Illinois absolute counselor privilege. Leslie Foggy, convicted of aggravated 
criminal sexual assault and unlawful restraint, appealed his conviction 
because the trial court refused to conduct an in camera hearing involving a 
rape crisis counselor's records. The Illinois Supreme Court affirmed tne 
conviction, holding that "the trial court's refusal to conduct in C;'mIara 
hearing to examine communication made between rape victim and rape c~isis 

counselor, to determine whether records provided source of impeachment, based 
on absolute statutory privilege of confidentiality of communications between 
rape victims and rape counselors did not violate defendant's due proces~ 
rights or his confrontation rights." 

Proponents argue that much of the information revealed to counselors is as 
sensitive and potentially damaging to their clients as sexual molestation 
information is to children and that such information does not include the 
victim's every thought, emotion or moment of life history. Public 
examination, particularly in the atmosphere of a courtroom, it is argued, 
produces injury to the victim without preserving or advancing the defendant's 
constitutional guarantees. 

In addition, proponents argue that to require confidential information 
conforming to Wigmore's criteria be publicly revealed violates the victim's 
right to privacy. In a Virginia case, Farish v. Commonwealth, 2 Va. App. 627 
(l986)~ the court ruled to protect individual privacy. Raymond Eugene Farish 
appealed his conviction of rape and forcible sodomy when the court refused to 
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order production of the victim's psychiatric records. The Court of Appeals 
upheld the conviction, finding "that the defendant failed to demonstrate that 
the records were material to his defense, and that for this reason, his need 
for the material was outweighed by the public policy against allowing him to 
bring out potentially embarrassing and unrelated details of the victim's 
personal life." 

More sweepi~g in its protection of privacy rights is ~iswold v. 
Connecticu~, 381 U.S. 479 (1964), which proclaims "the specific guarantees in 
the Bill of Rights have penumbras, formed by emanations from these guarantees 
that help give them life and substance." The decision particularly focuses on 
the Ninth Amendment, which affirms that "(the) enumeration in the Constitution 
of certain rights, shall not be construed to deny or disparage others retained 
by the people," and remarks that Madison, who introduced the amendment, and 
other framers of the Constitution feared that without this clause, or with a 
list of specific rights, other valuable ones not cited would be destroyed, 
abridged, or ignored. 

Less theoretical responses appear in the National Association of Attorney 
General's (NAAG) model legislation, which notes that the nature of the 
information a privilege would protect is often hearsay and hence inadmissible 
anyway. Detailed factual information often is not relevant to treatment and 
not pursued during treatment. As a result, NAAG continues, counselors might 
know relatively little about the facts of the case, which facts could be 
furnished by other witnesses (See Upjohn Co. v. United States, 449 U.S. 383 
(1981» and would not be protected under the statute. In addition, protecting 
identifying information about the counseling center can be essential to 
protect the victim and is generally of no value in criminal investigations. 9 

Advocates for counselor privileges raise a subsidiary question: Should the 
privilege be absolute, whereby no information conveyed in counseling can be 
disclosed in court, or should the privilege be limited by provisions for .in 
camera review, or confession of intent to commit felonies? As mentioned 
previously, approximately half of the privilege statutes are absolute and half 
are restricted. Case law is also divided, with, for example, Commonwealth v. 
Two Juveniles, Davis v. Alaska, and Matter of Pittsburgh Action Against Rape 
supporting a limited privilege; an('1. Farish v. Commonwealth of Virginia and 
Illinois v. Foggy supporting an absolute privilege. 

B. Victim-Witness Courtroom Attendance 

LeRoy L. Lamborn, in a 1987 article in the Wayne Law Review, closely 
analyzes the problem of courtroom attendance for crime victims and witnesses. 
Most of the information here derives from his discussion. 10 

The courtroom attendance laws allow, under various conditions, victims 
and/or witnesses to remain in court as the trial takes place. While no one 
seeks to promote witness contamination, virtually all agree that abuses exist 
in the judicial procedure for excluding witnesses, primarily as a result of a 
defense strategy that designates victims' family members as witnesses and then 
has them perfunctorily excluded from the trial. According to Lamborn, 
courtroom attendance statutes have attempted to remedy the problem in three 
ways: 
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• Allow the victim to remain in court throughout the trial. 
• Allow the victim to remain in court after he has testified. 
• Grant the judge discretion to allow the victim to remain in 

court. 11 

1. Existing Law 

a. Federal Provisions: According to Lamborn, Rule 615 of the Federal 
Rules of Evidence "grants parties to proceedings an absolute right to 
exclusion of witnesses. Although some states have adopted the form of t.his 
rule, they have retained the common law attitude that permits judicial 
discretion in excluding witnesses. On the other hand, 'while the burden of 
persuasion is said to be on the party seeking exclusion, in practice the 
motion is granted almost as a matter of course.' Rule 615 does not authorize 
exclusion of three categories of persons: (1) a party who is a natural 'person, 
(2) an officer or employee of a party who is not a natural person designated 
as its representative by the attorney, and (3) a person whose presence is 
shown by a party to be essential to the presentation of the party's case. The 
third category has served as the basis not only for expert witnesses remaining 
in the courtroom, but for victims and parents of child victims attendance as 
well." (See State v. Eynon, 250 N.W. 2d 658 (Ne. 1977), in which the victim of 
Eynon's rape and attempted burglary was improperly exc1uded).12 

With regard to order of witness appearance, Federal Rule of Evidence 
611(a) stipulates that '" (t)he court shall exercise reasonable control over 
the mode and order of interrogating witnesses and presenting evidence so as to 
(1) make the interrogation and presentation effective for the ascertainment of 
the truth, (2) avoid needless consumption of time, and (3) protect witnesses 
from harassment or undue embarrassment. ,,,13 

Al though the recommendations of the President's Task Force on Victims of 
Crime in 1982 lack the force of law, they do promote nationwide standards of 
treatment of crime victims and witnesses. Recommendation 18 urges judges "to 
allow the victim and a member of the victim's family to attend the trial, even 
if identified as witnesses absent a compelling need to the contrary." Heeding 
the recommendation, the National Conference of the JUdiciary on the Rights of 
Victims of Crimes promulgated "Recommended Judicial Practices," a brochure 
which espouses victim participation in all stages of the trial, the presence 
of the victim's advisor 1n the courtroom with the victim without participating 
in the judicial proceedings, and the presence of the victim or his family in 
the courtroom when permitted by law and when it will not interfere with the 
defendant's right to a fair trial. The Judicial Council of Virginia and the 
Judicial Conference of Virginia also adopted its "Statement of Principles and 
Recommended Judicial Practices to Ensure Fair Treatment of Crime Victims and 
Witnesses." 

b. State Law: According to the Crime Commission survey and Lamborn's 
1987 Wayne Law Revie~ article, seventeen states now permit victims, their 
families, and/or witnesses to remain in the courtroom under specific 
conditions (Alabama, §15-14-50 through §15-14-57; Arkansas, §28-100l, Title 
16; California, Penal Code §1102.6; Georgia, §38-1703.1; Maryland, Article 27, 
§620; Michigan, §780.761; Mississippi, §99-36-5; Nevada, §178.571; New 
Hampshire, Rule of Evidence 615 amendment; New Mexico, §31-24-1 through 
§31-24-7; North Dakota, §12.1-34-02(11); Ohio, §§2943.041 and 2945.04J; 
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Oregon, §40.385; South Carolina, §16-3-1530(C)(8); South Dakota, §23-24-7; 
Texas, ~riminal Procedure Code, art. 56.02(b); and Washington, §7.69.030(lO). 

Alabama and Arkansas grant the right explicitly; New Hampshire and Oregon 
grant it implicitly in a new exception to the rule for excluding witnesses; 
Michigan, South Dakota... and Washington grant the victim the right to be 
present at the trial after he has testified; California, Georgia, Maryland, 
Mississippi, New Mexico, North Dakota, South Carolina, and Texas grant the 
judge the discretion to allow the victim to be present throughout the trial. 
Nevada allows a support person for the prosecuting witness to remain in 
court. Ohio's laws generally grant victims the right to be present at all 
stages of the proceedings so long as their presence does not compromise the 
defendant's constitutional rights. The Ohio legislature is also considering 
Senate Joint Resolution 6, which proposes a constitutional amendment 
guaranteeing victims that right. 

c. Virginia Law: Section 19.2-265.1 requires that in criminal cases the 
court "may upon its own motion and shall upon the motion of either the 
attorney for the Commonwealth or any defendant ••• (exclude) every witness ••• " 
This statute exempts the defendants and agents of corporations or associations 
from the statute "as a matter of right," but does not exempt a person whose 
presence is shown by a party to be essential to the presentation of the 
party's case (the third exception listed in Rule 615 whereby victims have been 
allowed to attend the trial). Senate Bill 308 (1988) and Senate Bill 627 
(1989), which would have allowed victims and/or witnesses, at the judge's 
discretion, to remain in the courtroom, were defeated. 

2. Objections to Exclusion of Witnesses 

Dean Wigmore characterizes the exclusionary rule as "one of the greatest 
engines that the skill of man has ever invented for the detection of lies in a 
court of justice." Hence, opponents' most basic objection is that witnesses, 
including victims as witnesses, allowed to remain in the courtroom would be 
contaminated, whether consciously or unconsciously, intentionally o-r 
unintentionally, by testimony of other witnesses and so destroy the 
possibility for a fair trial. 

The possibility for a fair trial is further eroded, opponents continue, by 
the presence of a victim's friends and family, whose de~{'\anor may influence 
the jury. . 

The potential compromise of a fair trial raises at least three 
constitutional issues. The Sixth Amendment guarantees defendants the rights 
to confront and cross-examine witnesses, to counsel and to trial by impartial 
jury. Opponents ar,'gue that the courtroom presence of victims and witnesses 
denies the defense his best means of revealing inconsistencies in testimony. 
Moreover, calling witnesses or victims to the stand ea.rly and then allowing 
them to remain in court not only hinders the defense attorney's ability to 
expose lies and inconsistencies, but may prevent him from pursuing an 
unexpected line of defense and thereby from providing effective counsel to the 
accused. 14 Finally, jury members made hostile to the defendant by the 
presence of a victim's family and friends do not constitute an impartial jury. 
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Lamborn cites two cases which successfully contested the failure 
exclude or separate victims. In United States v. Wade, 388 U.S. 218 (1967) 
where witnesses identifying men in a line-up were not separated, the cour 
held that "each witness should be required to (identify the suspect) 
separately and should be forbidden to speak to another witness until all of 
them have completed the process." 

In the second case, Commonwealth v. Lavelle, 419 N.E. 2d 1269 (Penn. 
1980), the Pennsylvania Court of Appeals affirmed that "(a)fter listening to 
the testimony of witnesses who previously testified that the defendant was 
(the culprit), the tellers could have been influenced to testify with a firmer 
conviction of their recollection of the defendant's physical characteristics 
and of his identity as the perpetrator of the crime, and could have been less 
likely to admit doubt about their identification than they would have admitted 
if they had been sequestered. 1115 

3. Support for Exclusion 

.\\jvocates for courtroom attendance laws agree with all of the above. They 
are, they affirm, seeking justice and a fair trial, and do not wish to create 
a yictim of the legal system. 

As to the exclusion of witnesses as a right, Dean Wigmore notes that "a 
few courts concede that sequestration is a demandable right. But the 
remainder, following the early English doctrine, hold it grantable only in the 
court's discretion; declaring usually, however, that in practice it is never 
denied, at any rate in a criminal case. ,,16 Allowing the "essential person," 
Rule 61S's third exception, to remain in court is left to the judge' 
discretion. Lamborn suggests, therefore, "that although the accused might no 
have an absolute constitutional right of exclusion, he might have a 
constitutional right to exercise to the judge's discretion on the issue. ,,17 
Hence, the constitutional right to automatic exclusion of the victim or his 
family remains open to question. 

This interpretation comports with the position taken by supporters of 
courtroom attendance laws: that exclusion be open to judicial discretion 
rather than granted as a matter of constitutional right. In a word, victims 
and witnesses expect the rule to be applied in "good faith," not 
"automatically ••• without regard to the reasons for its existence -- as in the 
case of defendants' subpoena of the parent who was not present during the 
murder of his child." Citing the President's Task Force Report, Lamborn 
observes "that the 'defendant's subpoena of members of victim's famil:/ with no 
intention of calling them is "an abuse of the subpoena process and such 
subpoenas can be challenged and quashed.",uI8 

Nevertheless, Alabama's courtroom attendance law was challenged in Crowe 
v. State, 486 So. 2d 351 (Ala. 1984). Here, the Alab~~a appeals court held 
that no constitutional rights of the appellant were abridged because of the 
victim's widow being seated at the prosecutor's table. 

Arkansas' court attendance law has also withstood constitutional challenge 
in Stephens v. State, 720 S.W. 2d 301 (Ark. 1986). In this case, David 
Stephens was convicted of aggravated robbery, kidnapping, and being a felon in 

- 14 -



possession of a firearm. He appealed, alleging that the victim's presence in 
the courtroom deprived him of the right to a fair trial. The Arkansas Supreme 
Court, however, ruled that allowing the victim of crime to remain in the 
courtroom during trial, when material parts of her testimony were based on her 
own knowledge and could not have been influenced by previous testimony, was 
not so fundamentally and inherently unfair as to deprive defendant of a fair 
trial. 

With regard to the order of appearance of witnesses, Rule 611 (a) already 
allo'Ws judges to "exercise reasonable control over the order of interrogating 
witnesses and presenting evidence." Two cases, Geders v. United Stat.es, 425 
U.S. 80 (1976), and Brooks v. Tennessee, 406 U.S. 60S (1972), held that the 
trial judge "may determine generally the order in which parties adduce 
proof. ,,19 Consequently, the practices of calling victims, if at all 
practicable, to testify fi~st and of requiring the defense and the prosecution 
to submit to the court's determination of order of presentation are neither 
new nor untested. 

In practice, advocates contend, victims are seldom recalled to the stand 
as witnesses and, hence, only rarely would they be influenced by subsequent 
testimony. Should they be recalled, testimonial influence could be countered 
by "jury instruction and the closing argument of the defense counsel that in 
assessing the credibility of the victim the jury may consider the effect of 
his having heard the testimony of other witnesses.,,20 

Supporters affirm that their primary goal is to halt the abuse of labeling 
a person a witness when he is not, thereby causing undue anguish when he is 
banished from court proceedings that are of immense importance to him. Since 
such people are witnesses only by designation rather than by fact, permitting 
them to remain in the courtroom does not contravene the defendant's right to 
confront witnesses. Since the investigation and pretrial discovery have 
already established that they do not have any knowledge of the crime, the 
defendant' s right to cross-examination and counsel will not be breached by 
their presence during the trial. Moreover, their distance from the crime 
makes their involvement in evidentiary or defense strategy surprises unlikely. 

With regard to prejudicing the jury, supporters point out that family 
members may sit anywhere that any member of the public may sit unless the 
individual state law specifies otherwise. Consequently, there need not be any 
reason for jurors to know their identity. In addition, should victims or 
their families behave in a disruptive or prejudicial manner, judges have the 
discretion under common and statutory law to remove them, just as they may 
remove from the court the defendant and his supporters for similar behavior. 

C. P.rofits from Crime 

Profits from crime laws prevent, limit, or delay criminals' receipt of 
profits gleaned from the sale of their accounts' of their crimes. In response 
to the David Berkowitz murders and his $200,000 contract with McGraw-Hill, the 
New York legislature enacted the first "Son of Sam" law in 1977. Since then, 
forty-three other states and Congress have adopted similar legislation. While 
the measures vary in wording and individual provisions, they generally 
encompass the following characteristics: 
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• The publisher or person making the contract must turn 
over any money due the accused or convicted person to 
a state agency, the attorney general, the state treasurer, 
or the crime victims' compensation boa~d. 

• The agency establishes an escrow account for the victim, 
the victim's family, or the crime victims' compensation 
fund. 

• To avoid due process challenges, the law may require 
notice to the accused or criminal that the state is 
going to escrow his money and that the person show 
cause why the state should not do so (South Dakota). 

• The agency must advertise, in papers in the county or 
municipality in which the crime occurred and in sur
rounding jurisdictions, that escrowed funds will be 
available to the victims of that particular crime. 
The notice period is generally once every six months 
for five years after establishment of the account. 

• To collect, the victim usually must file a civil suit 
against the criminal, or the court may order restitution 
to be made from the proceeds. 

• The victim usually has five years to file suit. 

o If the accused is found innocent, all money in the account 
is returned to him. 

• If the accused is found guilty but the victim files no 
claim and no claims are pendi~g at-ter five years from 
the time the funds are escrow~d, the criminal usually 
receives the money. Washington, however, retains fifty 
percent of the profits for the crime victims' compensation 
fund. 

• The accused may use profits for legal defense. 

• A closing section usually declares void any action taken 
by the defendant, such as creating a power of attorney, 
to defeat the purposes of the law. 

1. Existing Law 

a. Federal Law: Chapter 232A (Special Forfeiture of Collateral Profits 
of Crime), Title 18, §3681 of the United States Code prohibits convicted 
criminals from profiting from the sale of their accounts of their crimes. The 
law does not prohibit publishers or authors other than the perpetrator or his 
assigns from profiting from their endeavors. Unlike some state laws, the 
federal law distributes the escrow account to the crime victims' compensation 
fund at the expiration of the five-year statute of limitations, remitting no 
gains to the criminal. 
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b. State Law: Despite numerous scholarly articles assailing the 
constitutionality of Son of Sam laws, Congress and 43 states have, as 
mentioned earlier, enacted laws that attempt to restrict criminals from 
profiting from their offenses. Although most states' laws differ but 
slightly, a few include nonconforming provisions. California's §13967(a) 
allows the court +:0 consider "any economic gain derived by the defendant as a 
result of. the crime" when setting the amount of fines imposed for felony 
convictions. Indiana requires the person contracting with the felon to pay 
ninety percent of the proceeds to the state, and permits the offender to 
petition the state to release funds not only for legal defense, but to relieve 
his indigence (§16-7-3.7). Maine's nonprofit law requires prisoners to pay 
twenty-five percent of any income generated from any source to the victims of 
their crimes (l7-A, §1330(2». Missis$ippi's law (§99-38-1 et seq.) allows 
the felon or his minor children to have the money after five years. Nevada, 
in §217.265, establishes a property lien on three-quarters of the criminal 
profits, and Washington retains fifty percent of the profits for its crime 
victims' compensation fund at the end of five years and disburses the other 
half to the defendant. Only Kansas, New Hampshire, North Carolina, North 
Dakota, Vermont, Virginia and West Virginia have not enacted profits from 
crime legislation. 

9. Virginia Law: In 1986, House Bill 817, which would have prohibited 
criminals from profiting from their crimes, was introduced but did not pass. 

2. Objections to Profits from Crime Laws 

Richard Alan Inz, in the Columbia Journal of Law and Social Problems, 
argues that criminal profit laws violate §lO of Article 1 of the Constitution, 
the First, Fifth and Fourteenth Amendments, and implicit constitutional 
guarantees of the public's right to know information of public interest. 21 
Stephen Clark, in the St. Louis University Law Journal, suggests that such 
laws violate the Copyright Act. 22 

a. U. S. Constitution, Article 1, §10 (Impairment of contracts): 
Requiring publishers to decide which crimes would fall under the purview of 
profit from crime laws and to determine whether or not they want to assume the 
responsibility for this decision impairs their ability to make contracts. 
Moreover, the loss of profits would chill defendants' interest in entering 
contracts. 

b. First Amendment (Freedom of Speech and the public'S right to know): 
Escrowing a defendant's profits discourages the exercise of his constitutional 
right to free speech. Moreover, it compromises the public's constitutionally 
implicit right to know by discouraging the criminal from publishing the 
account of his crime. In an obscenity case, Stanley v. Georgia, 394 U.S. 557 
(1969), the court found it "well established" that the Constitution protects 
the "right to receive information and ideas, regardless of their social 
worth ••• (as) fundamental to a free society." 

Opponents argue that heinous crimes are subjects of social interest and 
concern, more governed by Grosjean v. American Press Company, 297 U.S. 233 
(1936) than Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). 
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Grosjean held that a tax imposed on certain newspapers (analogous here to 
the withholding of profits) had "the plain purpose of curtailing a selected 
group of newspapers" (those with a circulation greater than 20,000/week), and 
that it was "the heart of the natural right of the members of an organized 
society ••• to ••• acquire information about their common interests." 

Accouuts of crimes, which can be socially instructive, do not fall within 
the purview of the Chaplinsky ruling, in which the court observed that "it is 
well understood that the right of free speech is not absolute at all times and 
under all circumstances. " The court goes on to provide examples of such 
instances: "certain well-defined and narrowly limited classes of speech, the 
prevention and punishment of which have never been thought to raise any 
Constitutional problem. These include the lewd and obscene, the profane, the 
libelous, and the insulting or 'fighting' words--those which by their very 
utterance inflict injury or tend to incite an immediate breach of the peace.,,23 

Inz cites a decision overturning an anti-picketing ordinance to suggest 
that the statute also violates the free speech provision by being too 
"give the person of ordinary intelligence a reasonable opportunity 
what is prohibited, so that he may act accordingly" (Grayned v. 
Rockford, 408 U.S. 104 (1972».24 

vague to 
to know 
City ot: 

c. U. S. Constitution, Fifth Amendment (Deprivation of property without 
due process): Critics maintain that the law deprives defendants of their 
property without due process of law. Some states' laws do not include the 
right to notice and a hearing before the property can be escrowed. Arnett v. 
Kennedy, 416 U.S. 134 (1974), was a case in which an O.E.O. employee was 
dismissed without a hearing and, hence, "divested of his property interest" 
without due process. The Supreme Court stated that once a property interest is 
found, due process, which requires some form of notice and opportunity for 
hearing before property can be legally taken, must be afforded. In another 
decision, North Georgia Finishing, Inc., v. Di-Chem, Inc. (1975), the Supreme 
Court found that seizure of property to satisfy due process requires (1) 
notice and opportunity for early hearing, (2) participation of a judicial 
officer, and (3) allegation of specific facts that warrant the issuance of a 
writ. 25 

d. U. S. Constitution. Fourteenth Amendment (Equal protection of 
property): Opponents argue that "profit from crime" statutes deny equal 
protection to property in that a white collar criminal may garner profits from 
accounts of his crime, while violent criminals cannot. 

In a 1972 case, Police Dept. v. Moseley, 408 U.S. 92 (1972), the Court 
ruled that when the denial of equal protection "plainly involves expressive 
conduct within the protection of the First Amendment, ••• discriminations ••• must 
be tailored to serve a substantial government interest." Inz opines that 
"( t)here is not substantial governmental interest in denying to victims of 
property or personal non-phys ica1 inj ury the avail abi li ty of Section 632 -A's 
provisions (New York's Son of Sam statute).26 This loophole has apparently 
been closed and the amended law is now the basis for a suit. The Richmond 
Times Dispatch recently reported that R. Foster Winans is attempting to 
prevent the New York State Crime Victims' Board from escrowing the $17,000 in 
royal ties that Trading. Secrets: Seduction ~..E1!ft_Scang~;L-Bt. the Wall Street 
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Journal has earned. 

e. Copyright Act: The Copyright Act (§201 (e» states that U(w)hen an 
individual author's o'W'nership of a copyright, or of any of the exclusive 
rights under a copyright, has not previously been transferred voluntarily by 
that individual author I no action by any governmental body or other official 
or organization purporting to ssize, expropriate, transfer or exercise the 
rights of ownership with respect to a copyright, or any of the exclusive 
rights under a copyright, shall be given effect under this title except as 
provided under title 11 (involuntary transfers in bankruptcy cases).,,27 

Obviously, appropriating royalties violates the act when the Copyright Law 
makes no exceptions for how the profits were earned. Clark discusses this 
objection at length, and concludes that amending the act to permit involuntary 
transfer of royalties fronl eriminals/authors to escrow agencies would be 
contrary to the public interest. He asserts that " ••• there may be public 
policy reasons for maintaining copyright protection for the criminal/author. 
Literary and artistic works may provide valuable contributions to the field of 
criminology, they may further the rehabilitation of the criminal, or they may 
aid in crime prevention. But if the criminal/author is deprived of financial 
motivation for creating his work, society will likely suffer from the loss of 
his potential contributions." 28 

~. Support for Profits from Crime Laws 

Proponents feel that criminals should not continue to damage their victims 
by profiting from their crimes, regardless of the importance of constitutional 
protections which, they assert, are not curtailed by criminal profit laws 
anyway. Moreover, advocates point out, the Constitution was not designed to 
ensure that criminals derive profits from their crimes. In a century-old 
decision, Riggs v. Palmer, 22 N.E. 188 (1889), a case in whit'h an heir 
poisoned his benefactor, the New York Supreme Court affirmed that II (n)o one 
shall be permitted to profit by his own fraud, or to take advantage of his own 
wrong ••• or to acquire property by his own crime. These maxims are dictated by 
public pollcy, have their foundation in universal law administered in all 
civilized countries, and have nowhere been superseded by statute." These 
principles were again applied in Partie v. Chase Manhattan Bank, 307 N.E. 2d 
253 (N.Y. 1973), where an heir murdered a donor and then attempted to collect 
the inheritance. 29 

Advocates also note that the statutes are similar to well-established 
civil attachment laws whereby a judgment creditor in a civil lawsuit may 
obtain an attachment order "of a defendant I s assets where fraud, waste, 
concealment, flight or assignment is threatened and such assets are needed to 
satisfy the expected judgement." Stakeholder laws autp"lrize a government 
agency to enforce the attachment on behalf of victims l'~~'lO would otherwise 
rarely have adequate notice or legal resources to pursue a civil attachment. 30 

In contrast to lnz, Joel Rothman, in a 1980 article in the Journal of 
griminal Law, demonstrates that criminal profit laws enable "the equitable 
rights of the victim to be advanced while safeguarding the constitutional 
rights of the offender, ,,31 and he tackles the adversaries or ... every point. 

- 19 -



£1. U. S. Constitution, Article 1, §10 (Impairment 9f contractu: The 
statutes do not encourage or discourage the making of CO'ltr&cts between 
criminals and media representatives. In fact, Rothman alLeges, reputable 
publishers that might otherwise refuse to contract with heinous criminals, 
might be persuaded to do so since the proceeds would go to the victims. 
Administering the profits would require no more effort to channel them to an 
escrow fund than to the criminal. Opponents of criminal profits statutes 
assert that publishers may be penalized for deciding wrongly that the profits 
should be paid to the criminal, rather than to the escrow agency. Rothman 
disagrees, pointing out that the statute is specific in revealing when to pay 
the royalties to the state: (1) when the publisher is "contracting for the 
reenactment of a crime or the expressions of an accused person I s thoughts, 
feelings, op~n1ons, or emotions regarding the crime ••• (and (2» w~en the 
contract provides for payment to the offender who is charged or convicted of 
committing tho crime which is the subject of the reenactment or expressions, 
or his representative or assignee. 1I32 

b. U. S. Constitution, First Amendment (Freedom of Speech and the 
publicls right to know): Since the laws only affect profits, they arguably do 
not infringe on the offender I s freedom of speech or the public I s right to 
information. If the offender wants to publish his account, has found a 
publisher, and the publication expenses are not his, then his ability to 
publish is not economically limited. For many sensational crimes, and indeed 
for most other crimes, information is already amply available through news 
media. Moreover, the statutes limit neither the defendantls ability to 
express himself nor what he may say. 

Courts, over the years, have separated profit-motivated speech from that 
which is not. For example, in Breard v. Alexandria, 341 U.S. 622 (1951), the 
Court upheld an ordinance prohibiting door-to-door solicitation of magazine 
subscriptions, concluding that, although the distribution of information is 
protected by the First Amendm~:;lt, "the selling ••• brings into the transaction a 
commercial feature." In a 1978 decision, In re Primus, 436 U.S. 412 (1978), 
the Court reaffirmed the distinction between commercially motivated speech and 
"speech which seeks to advance beliefs and ideas. In that case, an ACLU 
attorney was charged with solicitation for offering to represent without 
charge a woman who had been sterilbed as a condition for receiving public 
assistance funds." In upholding the lawyer, the Court specifically contrasted 
the case with Ohralik v. Ohio State Bar Association, 436 U.S. 447 (1978), in 
which an attorney IIhad been charged with illegally offering to represent the 
victims of an automobile accident for his personal gain. II In drawing the 
distinction, the Court stated that: 

.. (n)ormally the purpose or motive of the speakel~ is 
not central to First Amendment protection, but it does 
bear on the distinction between conduct that is Ian 
associational aspect of lIexpression" ••• and other 
activity subject to plenary regulation by government 

I The line, based in part on the motive of the 
speaker and the character of the expressive activity, 
will not always be easy to draw ••• , but that is not 
reason for avoiding the undertaking. 1I33 
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Rothman specifically refers to the previously described Grosje~ case, and 
notes that reducing advertising revenues, a newspapers' prime income necessary 
to their existence, would put them out of business and hence destroy lines of 
communication. 34 This is arguably not applicable to publishers of criminal 
accounts, and it is contrary to the public interest to subsidize the criminal 
for his illegal activity. 

Moreover, the failure to provide an inducement to speak differs from the 
creation of a barrier between the speaker and the public. The concept of 
freedom of speech presupposes a willing speaker; it does not require an 
inducement to speak: "If the withdrawal of an affirmative inducement to 
speak ••• is the only deterrence alleged, it suggests that the speaker is not in 
fact a 'willing speaker' who is being prevented from speaking. " Despi te 
profits from crime laws, communication channels remain open because no barrier 
is placed between the speaker and the public, and the public's right to know 
remains unimpaired. 35 

As to the allegation that free speech is collaterally impaired, Rothman 
discusses United States y. O'Brien, 391 U.S. 367 (1968), which found draft 
card burning to be protected by the First Amendment. As a result of the case, 
"the Court established a test to determine when government interests in 
regulating the 'non-speech' elements of a course of conduct justify incidental 
limitations on first amendment freedoms. First, the regulation must be within 
the constitutional power of government. Second, it must further an important 
or substantial government interest. Third, the government interest furthered 
by the regulation must be unrela,ted to the suppression of free expression. 
Finally, the incidental restriction on first amendment freedoms cannot be 
greater than is essential to the furtherance of that interest.,,36 

Profits from crime laws, avers Rothman, clearly meet these standards: 

• The state has the constitutionally granted power to 
regulate commerce within its borders. 

• The government has a substantial interest in preventing 
unjust enrichment of criminal offenders. 

• The interest is unrelated to the suppression of protected 
expression. 

• Although some question remains about the necessity of the 
fhre-year limitations period, since most laws have a two 
or three year one, the longer period gives 'state~ extra 
time to find victims and for them to file claims. 37 

c. U. So Constitution, Fifth Amendment (Deprivation of property without 
due process): Objections focus on some states' omission of notice and hearing 
requirements necessary to meet due process standards. As legislators have 
become more familiar with the legal tests that criminal profit laws must pass, 
notice of intent to escrow and an opportunity to show cause why the money 
should not be seizad have been incorporated into the statutes. As mentioaed 
earlier, the statutes can also be regarded as similar to the long-standing 
laws which enable states to hold property before a judgment has been 
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rendered. In one case, Fuentes y. Sheyin, 407 U.S. 67 (1972), the Court 
established a test for prejudgment seizure of property: "First, the seizure 
must be directly necessary to secure an important governmental or general 
public interest. Second, there must be a special need for very prompt 
action. Finally, the state must keep strict control over its monopoly of 
legitimate force -- the person initiating the seizure should be a governmental 
official for determining, under the standards of a narrowly drawn statute, 
that the seizure is necessary and justified in the particular case • .,38 

According to Rothman, criminal profit statutes meet. these criteria: (1) 
The state has an interest in preventing offenders from profiting by their 
crimes; (2) if the publisher pays the profits to the criminal, he may disperse 
the funds before the victim can perfect his suit; and (3) the publisher is a 
disintert.lsted party, since his profits remain unchanged whether the criminal 
or the state receives the royalties. 39 

d. U. S. Constitution, Fourteenth Amendment (Equal protection): As 
states have broadened their "profits from crime" laws to include felons of 
whatever stripe, Fourteenth Amendment objections have subsided. 

e. Copyright Act: Copyright objections 
essentially arguments concerning freedom of 
property, addressed earlier in the report. 

to criminal 
speech and 

profit laws 
depri vation 

are 
of 

The fact that the copyright law has not been amended or repealed, despite 
challenges, and that no COU1·t cases appear to have been brought under the 
Copyright Act would suggest that copyright objections are weak. 

Assertions that the public "loses" whenever the criminal elects not to 
tell his story (for profit) are value judgments balanced by knowledge that the 
public has other channels to the information, that if the criminal is 
genuinely literary he will find another subject for creative expression, and 
that the potential for rehabilitation must be weighed against the 
anti-rehabilitative potential of rewarding a person for his arime. 

D. Crime Victims' Compensation 

Chapter 21.1 (§19.2-368.l et seq.) of Title 19.2, enacted in 1976, 
establishes a Division of Crime Victims' Compensation (CVC) within the 
Department of Workers' Compensation (DWC) to administer a fund of last resort 
for those who suffer personal injury or death as a direct result of a crime. 
Since its creation, the Division has handled a steadily ir,Lcreasing number of 
claims eaC~l year. JLARC data in House Document 17 reveal that claims 
increased from 200 in 1980 to 900 in 1988, and that awards grew from a little 
over $400,000 in 1981 to nearly $1.6 M~llion in 1987. 

1. JLARC Report and Recommendations 

House Document 17, the JLARC report, closely addresses funding, program 
management, and administrative placement of the Division. 
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a. Funding 

As mentioned earlier in this and previous Crime Commission reports, 
funding has proved to be a continuing difficulty for the Division. Despite 
improved accounting procedures, a rese.\~ve fund that guarantees administrative 
funding for the Division, and increased court costs payable to CVC, funding 
has not kept pace with the amount of awards. Addi tionally, the amount of 
federal funding and its arrival time remain uncertain. 

To remedy one financial uncertainty of the Division, JLARC recommended 
imprOving recordkeeping for appeal and administrative costs. JLARC also 
listed some options for increasing funds that are available for consideration 
by the General Assembly, e.g., increasing offender costs, assessing fines not 
only from felons and misdemeanants but from traffic-law offenders, 
transferring criminal profits and bail forfeitures to the Fund, using general 
funds, and charging court filing fees. 

b. Program Management 

JLARC'S findings often echoed testimony. Underlying the protracted 
turnaround time for claims are not only delays in rece1v1ng information, but 
an inadequate claim form that fails to explain to applicants CVC requirements 
for collateral resource and insurance data, for emergency awards, and for 
specifying the type of benefits requested. In addition, claimants and 
advocates were often confused by the language on thf,! application form, unclear 
form letters, and the absence of information in general, a difficulty created 
by the lack of written guidelines. 

Equal confusion existed in the appeal process. Applicants rej?ort th~y 

were not given enough explanation to understand why their claims were ~ejected 
or reduced. In some cases, as a result of an inadvertent effect of Jennings 
v. Division of Crime Victims' Compensation (1988), applicants formerly 
eligible for CVC reimbursement recehoed no payments because their collateral 
resources exceeded $15,000. Because ot: unclear explanations of procedures for 
reopening claims and appealing decisions, claimants erroneously reported that 
the Director heard appeals on claims he had initially rejected. 

Twenty-four of JLARC's 26 recommendations focus on program management. In 
general, JLARC recommended improved communication to victims through 
publication and dissemination of written program, policy and procedural 
guidelines; simplifying and clarifying forms claimants must complete; revising 
form l~tters in such a way that they solicit only necessary instead of 
extraneous information; and clearly indicating, in correspondence to victims 
and in publicity documents, cri tical deadlines. Recommendations for 
management improvement and, hence, reduced turnaround time include a review of 
documentation and forms to assure that only necessary information is 
solicited, establishment of deadlines, development of faster and improved 
adherence to office procedures for handling emergency claims, and development 
of a file checklist and automated file call-up system. 

c. Administrative Placement 

The JLARC study stated that "(m)ore states locate their crime victims' 
compensation program within their workers' compensation department or 
industrial commission rather than [in] other organizational structures. Many 
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states have also ensured that the structural placement allows for independent 
investigation, assessment, and decision-making for these types of claims. 
Virginia's placement of the CVC Division appears to parallel that of other 
states." JLARC staff reported that CVC' s problems were unrelated to its 
placement, that CVC functions parallel those of DWC more closely than those of 
other agencies, that transfer alone would not solve the problems, and that a 
transfer would require additional funds. Hence, the study recommended no 
transfer. 

2. Responses to JLARC's Recommendations 

As Appendix B demonstrates, CVC has effected many of the recommendations; 
however, a number of them required statutory changes. Senate Bill 618, 
patroned in 1989 by Senator Clive L. DuVal 2d, a JLARC member, addressed 
recommendations 16, 18 and 19 respectively to restore reimbursement 
determination to its pre-Jennings method by amending §19.2-368.11:1 and 
19.2-368.12; to require the Commission to review, not merely consider, appeals 
by amending §19.2-368.7; and to extend the time for filing appeals from twenty 
days to two years also by amending §19.2-368.7 (Appendix C). 

Pursuant to Recommendation 23, which requires DWC to submit a progress 
report to the Crime Commission by May 1, 1989, and a final report by November 
1, 1989, on the implementation of JLARC's recommendations, and to the 
previously cited authority granted by §9-125 and House Joint Resolution 184 
(1988), the Crime Commission agreed to sponsor legislation to accomplish 
Recommendation 6, to clarify that family members of persons responsible for 
crimes are eligible for CVC reimbursement unless the award will unjustly 
enrich the offender. Two other amendments designed to expand cve coverage 
have also been proposed. To retain eligibility for the VOCA funds to CVC, 
coverage must be extended to Virginians no are victims of crimes occurring 
outside of Virginia if the state in whic; the crime occurred does not have a 
victims' compensation program deemed eligible pursuant to VOCA guidelines. 
Testimony over the past two years revealed that injuries from crime include 
emotional as well as physical injury. Providing reimbursement for counseling 
seems essential if the Commonwealth, through CVC, is to fulfill its mission to 
provide "aid, care and support" to victims of crime (§19.2-368.1). 

To enable CVC to expedite claims, the subcolTunittee determined that the 
Division must have more rapid access to confidential material belonging to 
law-enforcement agencies and medical examiners, but that the confidentiality 
of the material must not be compromised. The Crime Commission agreed to 
sponsor legislation to address these concerns. Hence, legislation must assure 
such agencies that they will not breach confidentiality by complying with cve 
requests. To further expedite claims, testifiers suggested that, due to the 
extensive nature of information requests, the use of a file checklist would be 
most effective if commercially printed onto the front of the file, utilizing 
most of the area. 

VII. FINDINGS AND REeO~~NDATIONS 

Previous testimony from victims, as reported in earlier studies, has 
reflected di!';satisfactiol. ;'I:;)d disillasionIDc 'VJ~ ':r. 
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system and with crime victims' compensation procedures. This study, like 
those of 1987 and 1988, attempts to alleviate these problems through statutory 
changes; hence, the subcommittee recommends the following actions or 
legislation, al1 of which appears in Appendix D. The full Crime Commission 
met on January 16, 1990 and adopted the report and recommendations of the 
subcommittee studying victims and witnesses of crime. 

A. Testimonial Privilege for Sexual Assault and Domestic Violence Counselors 

At the January 16th meeting of the full Crime Commission, the subcommittee 
withdrew, at the request of Virginia Aligned Against Sexual Assault (VAASA), 
its preliminary recommendation to establish a limited testimonial privilege 
for sexual assault and domestic violence counselors. While the subcommittee 
and VAASA supported the concept; VAASA identified several difficulties in 
pursuing such legislation at this time and requested postponing action. l'he 
full Commission agreed with VAASA's request. 

B. Courtroom Attendance 

Amend §19.2-265.1 (exclusion of witnesses) to permit a victim, a parent or 
guardian of a minor victim, or the parent of a homicide victim to remain in 
court during the trial. The entitlement to remain in court rests with the 
judge, who makes the decision outside the jury's presence. 

C. Profits from Crime 

Enact a profits from crime law to delay, restrict, or prevent the criminal 
author I s receipt of profits gained through the publication, in any form, of 
accounts of his crime. The proposed legislation requires notice to interested 
parties, an opportunity for the defendant to show cause why his profits should 
not be escrowed, escrow by the Division of Crime Victims' Compensation, filing 
of a civil suit by the victim, and disposition of funds after a five-year 
period or, if longer, after the fl.nal disposition of a civil suit against the 
defendant or the final disposition of the defendant's appeals. If the victim 
does not sue for the proceeds, and after the expiration of the previously 
mentioned periods, the defendant will receive twenty-five percent and the 
Criminal Injuries Compensation Fund will receive seventy-five percent of the 
profits. 
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D. Crime Victims' Compensation 

I. 
use of 
and to 
of the 

Amend §19. 2-368.3 (powers and duties of Commission) to restrict the 
information received by cve to the purposes specified in the section 
permit latitude for the submi~ting agencies as to the extent and form 

information submitted. This recommendation ensures confidentiality. 

2. Amend §19.2-368.4 (persons eligible for awards) to enable any victim 
to collect from eve so long as the award will not unjustly enrich the offender 
even if the victim resides with or is married to the offender. Eligibility is 
also extended to Vi~ginians who are victimized in states having no eve program 
complying with VOeA guidelines. These changes bring Virginia's statute into 
compliance with the new voeA eliqibility requirements and are essential if 
Virginia is to retain substantial federal grants to the eve program. 

3. Amend §19. 2-368.11: 1 (amount of award) to raise the victim funeral 
expense reimbursement from $1500 to $2000, an increase that conforms eve 
reimbursement to current funeral costs. 

4. Amend §19.2-368.2 (definitions) to include in the definition of 
"victim" robbery, abduction, and attempted robbery and abduction victims. 
This amendment allows these victims to collect counseling expenses from eve 
when their injury is emotional and not necessarily physical. 
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A. AUTHORIZING LEGISLATION 

A-l 



HP9059460 

1987 SESSION 
ENGROSSED 

1 HOUSE JOINT RESOLUTION NO. 225 
2 House Amendments in [ ] D February 8, 1987 
3 Directing the Vz'rgz'nz'a State Crz'me Commissz'on to study crz'me victim-witness services, 
4 
5 
G 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
2 
28 
29 
30 
31 
32 
33 
34 
35 

:~ 
38 
39 
40 
41 
42 
43 
44 
45 
4.6 
47 
43 
49 
50 
51 
52 
53 
54 

Patrons-F'orehand and Dicks 

Referred to the Committee on Rules 

WHEREAS, public respect and support for the criminal justice system requires that it 
be perceived as balanced and fair, not only to those accused and convicted of committing 
crimes but also to those who are victims and witnesses of crimes; and 

WHEREAS, protecting the rights of victims and witnesses of crime need not infringe 
upon the constitutional rights of those accused and convicted of committing 'crimes; and I 

WHEREAS, this Assembly, by way of prior enactments and resolutions, has previously 
affirmed its support for the rights of crime victims and witnesses; and 

WHEREAS, there is a need to evaluate the effectiveness of current victim-witness 
services in view of the increasing number of bills introduced each legislative session 
dealing with victim-witness issues and to review various proposals that have been made 
regarding a "Bill of Rights for Victims and Witnesses of Crime"; now, therefore, be it 

RESOL V.ED by the House of Delegates, the Senate concurring, That the Virginia State 
Crime Commission is directed to (i) evaluate the effectiveness of current services provided 
to 'victims and witnesses of crime throughout the Commonwealth of Virginia, (ii) to study 
the concept of a "Bill of Rights for Victims and Witnesses of Crime," and (iii) to make any 
recommendations the Commission finds appropriate. 

The Commission shall employ whatever methods of inquiry it shall deem 
including, but not limited to, the conducting of public hearings throughout 
Commonwealth and the employment of additional, temporary staff. The 
Criminal [ Justices Justice Services], through its Victim-Witness Program section, shall lend 
its expertise and resources to the Commission in completing this study, 

The Commission shall complete its study and submit its rer.nmmendations, if any, no 
later than December 1, 1987, 

The direct costs of this study are estimated to be [ $a4;95(} $8,315] and such amount 
shall be allocated to the Virginia State Crime Commission from the general appropriation to 
the General Assembly, 

Official Use By Clerks 
Agreed to By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
substitute w/amdt 0 

Date: ________ _ 

Clerk of the House of Delegates 
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Agreed to By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________ 1 

Clerk of the Senate 



1 
2 

LD4064325 
1988 SESSION 

HOUSE JOINT RESOLUTION NO. 48 
Offered January 21, 1988 

.~---- --------

3 Directing the Virginia State Crime Commissz'on to study crime victim-'witness services. 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Patrons-Woodrum, Guest, Ball, Van Landingham, Forehand, Moore, Stambaugh and Philpott; 
Senators: Anderson and Gray 

Referred to the Committee on Rules 

WHEREAS~ public respect and support for the criminal justice sy~tem require that it be 
perceived as balanced and fair', not only to those accused and cOIlvicted of committing 
crimes but also to those who are victims and witnesses of crimes; and 

WHEREAS, protecting the rights of victims and witnesses of crime need not infringe 
upon the Constitutional rights of those accused and convicted of committing crimes; and 

WHEREAS, this Assembly, by way of prior enactments and resolutions, has previously 
affirmed its support for the rights of crime victims and witnesses; and 

WHEREAS, the 1987 General Assembly directed the Virginia State Crime Commission to 
evaluate services to victims and witnesses of crime and make its recommendations; and 

WHEREAS, the Commission conducted a thorough study and made legislative and 
administrative recommendations, but due to time constraints was unable to complete its 
examination of several specific complex issues related to victims of crime; now, therefore, 
be it 

RESOLVED by the House of Delegates, the Senate concurring, that the Virginia State 
Crime Commission is directed to continue its examination of victim impact statements, 
victim input in the parole process, confidentiality of deSignated victim counseling, the right 
of victims' families to be present during the trial, and other issues as the Commission 
deems appropriate. The Commission shall complete its study and and submit its 
recommendations, if any, no later than December 1, 1988. The Commission may employ 
such means, including public hearings and the hiring of additional, temporary staff, as it 
deems necessary to complete the study. The Department of Criminal Justice Services, 
through its Victim~Witness Program section, shall assist the Commission in completing this 
study. 

The costs of this study are estimated to be $4,920 and such amount shall be allocated 
to the Virginia State Crime Commission from the general appropriation to the General 
Assembly. 

Official Use By Clerks 
Agreed to By 

The House of Delegates 
without amendment 0 
·j\,'ith am('rH!ment w 
::mbstituw 
substitute w /amdt 0 

Date: ________ _ 

Clerk of the House of Delegate5 

'1\ 3 

Agreed to By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________ 1 

Clerk of the Senate 



§ 9·125. Commission ~\'eated; purpose. -- There is hereby created the 
Virginia State Crime Commission, hereinafter referred to as the Commission. 
The purpose of the Commission shall be, through the exercise of its powers 
and performance of its duties set forth in this chapter, to study, report Hnd 
make recommendations on all areas of public safety and protection. In so 
doing it shall endeavor to ascertain the causes of crime and recommend ways 
to reduce and prevent it, explore and recommend methods of rehabilitation of 
convicted criminals, study compensation of persons in law enforcement and 
related fields and study other related matters including apprehension. trial 
and punishment of criminal offenders. The Commission shall make such 
recommendations as it deems appropriate with respect to the foregoing 
matters, and shall coordinate the proposals and recommendations of all 
commissions and agencies as to legislation affecting crimes, crime control and 
criminal procedure. The Commission shall cooperate with the executive 
branch of government, the Attorney General's office and the judiciary who are 
in turn encouraged hereby to cooperate with the Commission. The Commis
sion will cooperate with governments and gO\'ernmental agencies of other 
states and the United States. (1972, c. 766.) 
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2 
3 
4 
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LD4245442 
1988 SESSION 

HOUSE JOINT RESOLUTION NO. 184 
AMENDMENT IN THE NATURE OF A SUBSTITUTE 

(Proposed by the House Committee on Rules 
on February 13, 1988) 

(Patron Prior to Substitute-Delegate Copeland) 
6 Requesting the Joint Legis/ative Audit and Review Commission and the Virginia State 
7 Crime Commission to study varlous aspects 0/ the currellt system for compensating 
8 victims 0/ crime. 
9 WHEREAS, the Department of Criminal Justice Services currently administers 32 locally 

10 operated victim/witness programs; and 
11 WHEREAS, in addition to financial and technical assistance, the Department also 
12 provides training for these local programs; and 
13 WHEREAS, under the present system of compensation for victims of crimes, many 
14 recipients complain of extended delays in receiving compensation; and 
15 WHEREAS, in its recent study, Victims and Witnesses 0/ Crime (HD 10, 1988), the 
16 Virginia state Crime Commission reported that "both victims and victim assistance 
17 personnel find application and appeal procedures cumbersome and confusing"; and 
18 WHEREAS, the Department of Criminal Justice Services may be a more appropriate 
19 agency for dealing with the disbursement of funds to individval recipients due to its history 
20 of advocacy in this area; now, therefore, be it 
21 RESOL VED by the House of Delegates, the Senate concurring, That the Joint Legislative 
22 Audit and Review Commission is requested to study the transfer of the Division of Crime 
23 Victims Compensation to the Department of Criminal Justice Services and methods to 
24 expedite and improve the process by which claims are reviewed; and, be it 
25 RESOLVED FURTHER, That the Virginia State Crime Commission is requestcld to study 
26 the treatment of crime victims and witnesses in the criminal justice system. 
27 The reports and recommendations, if any, of the Commissions shall be submitted no 
28 later than December 1, 1988. 
29 The costs of this study by the Virginia State Crime Commission are estimated to be 
30 $9,360 and such amount shall be allocated to the Virginia State Crime Commission from the 
31 general appropriation to the General Assembly. 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
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E. O'Nc;l~~. CHAinMAN 
G. JAMes. COMMI!l~IONCn 

1'. JOVNlm. COMMI!l510NCn COMMON'WEALTH of VIRGINIA 
DEPARTMENT OF WORKER'S COMPENSATION 

INDUSTRIAL COMMISSION OF VIRGINIA 
P. O. BOX 179~ 

RICHMOND, VIRGINIA 2321~ 

October 30,1989 

The Honorable Elmon T. Gray 
Chairmar.;, 
Virginia State crime commission 
General Assembly Building 
910 Capital street 
Richmond, Virginia 23219 

Dear Senator Gray: 

~AWnc:tlCE D. TARn. CHIE 
DF.PUTV COMMfSSIONEI 

LOU.ANN D. JOYNER. ClE 

The report of the Joint Legislative Audit and Review 

Commission (JLARC), review of the Division of Crime Victims' 

compensation, House Document No. 17, asked the Department of 

Workers' compensation to submit a final report to the Virginia 

Crime Commission by November' 1, 1989 on the progress on 

implementing its recommendations. 

Most of the of recommendaticns in the JLARC staff report has 

been accepted by CVC and have been implemented. These changes, 

and other initiatives taken by CVC, have enhanced the program and 

improved the efficient delivery of benefits to innocent victims 

of crimes. In addition, CVC has strengthened its association 

with victim witness coordinators and the Department of Criminal 

Justice Services. 

This final report will discuss JLARC staff's 

recommendations in certain specific CVC program areas. A 



complete appe~dix containing documents relating to each of the 

JLARC staff recommendations concludes the report. 

The JLARe staff report focused on five aspects of eve 

operations: public awareness, internal procedures, 

statutory considerations, and program management. 

discuss each topic separately. 

AWARENESS 

forms, 

We will 

The JLARe staff report emphasized the importance of 

developing public awareness of eve in those areas of the state 

not served by victim witness coordinators. Our review of 

relevant statistical information showed that a statewide 

promotion of eve would effectively serve all areas of the state. 

Brochures, posters, and informational cards and letters have been 

sent to all Commonwealth attorneys, magistrates, law enforcement 

agencies and hospital administrators. This information explained 

the program to them and asked their cooperation in referring 

victims to eve. 

One of the most effective resources for advising innocent 

victims of crime of eve is informed and cooperative law 

enforcement personnel. The eve director will continue to seek 

opportunities to speak at law enforcement training sessions and 

conferences. In addition, literature describing eve was 

distributed at the recent State Fair. 

A significant effort has been made to better inform 

claimants of the policies and procedures of eve. The eve program 

has revised the brochure Which is sent to all persons who. ask 
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about the program or file an application for benefits. eve has 

received a positive response to the new brochure. 

The application form has also been revised and contains 

information about the program. In order to insure that every 

claimant is aware of appellate rights, every letter which is sent 

awarding or denying a claim contains an informational sheet 

describing the procedure for review before the Industrial 

commission and appeals to the Court of Appeals. 

Victim witness coordinators have provided valuable 

assistance to eve. The eve director and staff have attempted to 

foster and maintain strong lines of communication between eve and 

vi~tim witness coordinators. eve held training sessions and 

distributed written guidelines explaining the program's 

procedures. eve has initiated meetings with the Victim witness 

Task Force and these have proven to be an effective forum. 

PROCEDURE 

eve has thoroughly reviewed all its procedures and the 

changes recommended by the JLARe staff 

implemented. New guidelines and procedural 

report have been 

manuals for claims 

handling have been written and existing manuals have been revised 

and updated. Staff are required to utilize a checklist for file 

review. 

The amount of time it takes for an applicant to receive a 

decision after submitting an application has steadily decreased. 

The present average, 41 days, is one of the best in the United 

States. Because of the curr~rt case load and speedy processing 

time, it has not been necessary for eve to implement an automated 
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call-up system. The program will change to . an automated system 

when the circumstances warrant it. 

When a claim is denied or an award reduced, the CVC director 

is providing more information to the applicant explaining the 

reason for denial or reduction. Where appropriate, the applicant 

is sent a copy of the relevant code section to explain an adverse 

decision. The director's decision letter fully explains the 

reason for the decision while maintaining the confidentiality of 

information obtained from law enforcement agencies. 

The Director and other staff members have improved the 

program's procedures to insure prompt, informed responses to 

questions concerning decisions denying or reducing benefits. 

CVC has directed special attention to the procedures used 

for processing emergency awards. The program has recently added 

a new computer program which will enable the Director to monitor 

and expedite claims seeking emergency awards. 

Applications for emergency awards present difficult problems 

because the Code requires that a claim show probable entitlement 

and undue hardship. An applicant for an emergency award must 

show qualification for the program and documentation of lost 

wages before an emergency award can be entered. The speed with 

which an award dsn be made is dependent on the speed with which 

information is received from the Commonwealth's attorney, law 

enforcement agencies, medical care providers and employers. cve 

staff tries to promptly obtain the needed information. To this 

end, the program has worked with sheriff and police departments 
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to identify "contact" persons within the departments so that 

information can be obtained by telephone. 

The victim witness coordinators~ have also been advised of 

the required information and provided appropriate forms so that 

they may submit necessary information with an application for an 

emergency award. 

CVC will continue to make the quick processing of emergency 

awards a high priority. 

FORMS 

All forms used by CVC have been reviewed and many have been 

revised. JLARC staff recommendations and those from the Victim 

Witness coordinators have been incorporated in the revisions. 

Consistent with these recommendations, the initial application 

has been reorganized and only the information needed for specific 

type benefits sought is required. All letters to claimants, 

health care providers, law enforcement agencies and employers 

have also been reviewed. Where possible letters requesting 

information have been organized in a check list style with 

appropriate sections of the Code of Virginia cited. 

STATUTES 

Two important statutory changes became effective July 1, 

1989.- section 19.2-368.11.1, Code of Virginia was amended to 

permit the payment of cases precluded from an award by the 

decision of Jennings v. Division of Crime Victims' Compensation, 

·5 Va. App 536, 365 S.E. 2d 241 (1988). Payments were promptly 

made in accordance with the retroactive directions of the 

section. The second change involved Section 19.1-378.7 Code of 
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Virginia. That section was amended to allow for an extension of 

the 20 day limitation for filing a request for review when goo 

cause can be shown. 

After 9arefully considering the JLARC staff concern about 

the application of the familv exclusion provision of §19.2-36~.2, 

Code of Virginia, the Commission has concluded that the statute 

has been properly interpreted and applied. It should 'be noted 

that the Commission's interpretation allows for greater 

flexibility in awarding benef,lts and is consistent with new 

federal directives for receiving funding in 1990. Proposed 

legislation has been presented to the Crime Commission to assure 

that the section will comply with new requirements mandated by 

the Victims' of Crime Act and ensure continued federal funding. 

The JLARC report suggested changing the current review 

process to require that every review request is first heard in a 

formal, evidentiary hearing by a Deputy Commissioner followed by 

the right of review before the Full Commission. Implementation 

of this suggestion would require an amendment to §19.2-368.7, 

Code of Virginia. 

The Commission believes that the current review process best 

complies with the philosophy of the Crime Victims' Program and 

the legislative intent of §19.2-368.7 and §19.2-368.8, Code of 

Virginia. We believe the current process fosters the speedy 

resolution of claims and is consistent with the desire to 

emphasize the administrative aspects of the program while 

insuring that the due process rights of the victims are met. 
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To require a formal evidentiary hearing and opinion by a 

Deputy Commissioner in all cases followed by the right of review 

before the Full Commission would add an additional procedural 

step to the claimant's review process and further delay the 

receipt of benefits. A claimant would be required to present a 

case in a formal hearing where stricter compliance with 

evidentiary rules is required. This is inconsistent with the 

program' aim: administratively deciding cases as quickly as 

possible with the least formality. 

In addition, contested decisions often involve issues that 

do not require the taking of additional evidence but only legal 

determinations. In such cases the Full Commission is the best 

forum for interpreting the law. In the s~all number of cases 

where the Commissioners require additional information, the cases 

are expeditiously referred for a hearing and returned for a 

prompt decision. 

It should also be noted that the small number of cases any 

one Deputy Commissioner \'lOuld hear increases the prospect that 

inconstancy in the application of the law would occur. The time 

required of personnel from the Department of Workers' 

Compensation to schedule and conduct the additional hearing would 

als.o increase administrative costs of the CVC program and 

indirectly decrease federal funding which is based on state 

expenditures less administrative costs. 

The Industrial 

responsibility to the 

MANAGEMENT 

commission 

Chief Deputy 

B-8 

has delegated direct 

Commissioner for the CVC. 



This permits greater responsiveness to requests for policy or 

procedure clarification. To assure that the functions perfcrmed 

by p0rsonnel from the Department of Workers' Compensation are 

properly paid from eve funds, quarterly time records are being 

kept. Written p,olicies and guidelines for these employees are 

currently being developed. These will include specific 

instructions for activities performed by cve. 

The Director is closely monitoring the execution of 

procedures and staff productivity. To assure the evc staff 

members are informed of the program's policies and procedures, 

regular training sessions have been instituted. Participation by 

staff members in meetings with victims Witness Coordinators will 

also enhance working relationships. 

CONCLUSION 

The Crime victim Compensation Program will continue to 

expeditiously, conscientiously and cost-efficiently serve 

innocent victims of crime. The Industrial Commission welcomes 

and appreciates the assistance provided by the Virginia State 

Crime Commission and the Joint Legislative Audit Review 

Commission and looks forward to the continued improvement in the 

refinement of the delivery of CVC services to the citizens of the 

Commonwealth. 
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Respectf~lly submitted, 

~~11~~?~ 

cc: Philip Leone, Director, JLARC 
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1 
2 

SP5413324 
1989 SESSION 

ENGROSSED 
SENATE BILL NO. 618 

Senate Amendments in [ ] - February 3, 1989 
3 11 BILL to amend and reenact §§ 19.2-368.7, /9.2-368.11:1 and 19.2-368.12 of the Code of 
4 Vlrgint'a, relatt'ng to compensating victims of crt'me, 
5 
6 
7 
8 
9 

l{) 

Patrons-DuVal, Andrews, Walker, Buchanan and Truban; Delegates: Moss, Putney, 
Stambaugh, Ball, Quillen, Wilson, Callahan, Parker, Murphy and Smith 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That §§ 19.2·368.7, 19.2·368.11:1 and 19.2-368.12 of the Code of Virginia are amended and 
reenacted as follows: 

§ 19.2-368.7. Review by Commission.-A. The claimant may, within twenty days from the 
date of the report, apply in writing to the Commission for ~-Gnsideratif}n review of the 
decision by the full Commission as f}~d ~ * 65..-l-{):l· • The Commission may extend 
tha time for filing under thi's section. ripon good cause shown. for a period not to exceed 
two years from the date of the occurrence. 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

B. Upon receipt of an application pursuant to subsection A of this section, or upon its 
own motion, the Commission shall review the record and affirm or modify the decision of 
the person to whom the claim was assigned. The action of the Commission in affirming or 

22 modifying such decision shall be final. If the Commission receives no application pursuant 
23 to subsection A of tbis section, or takes no action upon its own motion, the decision of the 
24 person to whom the claim was assigned shall become the final decision of the Commission. 
25 C. The Commission shall promptly notify the claimant and the Comptroller of the final 
26 decision of the Commission and furnish each with a copy of the report setting forth the 
27 decision. 
28 § 19.2-368.11:1. Amount of award.-A. Compensation for Total Loss of Earnings: An 
29 award made pursuant to this 'chapter for total loss of earnings which results directly from 
30 incapacity incurred by a crime victim shall be payable during total incapacity to the victim 
31 or to stich other eligible person, at a weekly compensation rate equal to sixty-six and 
32 two-thirds percent of the victim's average weekly wages. The total amount of weekly 
33 compensation shall not exceed $200. The victim's average weekly wages shall be 
34 determined as provided in § 65.1-6. 
35 B. Compensation for Partial Loss of Earnings: An award made pursuant to this chapter 
36 for partial loss of earnings which results directly from incapacity incurred by a crime 
37 victim shall be payable during incapacity at a weekly rate equal to sixty-six and two-thirds 
38 percent of the difference between the victim's average weekly wages before the injury and 
39 the weekly wages which the victim is able to earn thereafter. The combined total of actual 
40 weekly earnings and compensation for partial loss of earnings shall not exceed $200 per 
41 week. 
42 C. Compensation for Dependents of a Victim Who Is Killed: If death results to a victim 
43 of crime entitled to benefits, dependents of the victim shall be entitled to compensation in 
44 accordance with the prOVisions of §§ 65.1-65 and 65.1-66 in an amount not to exceed the 
45 maximum aggregate payment or the maximum weekly compensation which would have 
46 been payable to the deceased victim under this section. 
47 D. Compensation for Unrelmbursed Medical Costs, Funeral Expenses, Services, etc.: 
48 Awards may also be made on claims i or portions of claims based upon the claimant's 
49 actual expenses incurred as are determined by the Commission to be appropriate, for (i) 
50 unreimbursed medical expenses or indebtedness reasonably incurred for medical expenses; 
51 (ii) expenses reasonably incurred in obtaining ordinary and necessary services in lieu of 
52 those the victim would have performed, for the benefit of himself and his family, if he 
53 had not been a victim of crime; (iii) expenses in any way related to funeral or burial, not 
5·~ to exce0d $1,!'i00; (iv) expense~ attributable to ~\egnancy resulting from forcible rape; (v) 
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1 any other reasonable and necessary expenses and indebtedness incurred as a direct result 
2 of the injury or death upon which such claim is based, not otherwise specifically provIded 
3 for. 

E. Any claim made pursuant to tlll'S chapter shall be reduced by tlte amormt of any 4 
5 payments recei\'ed or to be recaivC'ci as a result of tlte lnillry from or on behalf of the 
6 parson who committed the crime or from any otlter publz'c or pril'ate source, including an 
7 ,'margency award by tlte Commisr;ion pursuant to § 19.2-36'8.9. 
8 &,. F. To qualify for an award under this chapter, a claim must have a minimum value 
9 of $100, and payments for injury or death to a victim of crime, to the victim's dependent" 

10 or to others entitled to payment for covered expenses . after being reduced as provided in 
11 s1Ibs(Jction E. shall not exceed $15,000 in the aggregate. 
12 § 19.2-368.12. Awards not subject to execution or attachment: apportionment; reductions.-
13 A. No award made pursuant to this chapter shall be subject to execution or attachment 
14 other than for expenses resulting from the injury which is the basis for the claim. 
15 B. If there are two or more persons entitled to an award as a result of the death of a 
16 person which is the direct result of a crime, the award shall be apportioned among the 
J.7 claimants. 
18 C. A-tW a-wru:d made pYJ:'-*hlnt to this Ghapffir- sh·aU be r-e<l,uGeG !}y t·he amG\l11t oJ any 
19 pa:ymeats FeC-ei-vea Gr- t-o be f8eei-ved as a r-esul-t of the mjuf¥ fl.j. f.J:Gm OJ: 00 behalf. G-f the 
20 pSF50n woo OOffimHted- the GAme; {-2t from any Gfu€-I: ~u91-i-G OJ! !}r-w.at-e SOUf-Ge; iR~ an 
21 awa-ro ot the GGmm-ission as an eRWrpgenc·y a-waro {}UJ!fmant tG * ~16g.r9 of thls Ghapta~ 
22 D.. In determining the amount of an award, the Commission shall determine whether, 
23 because of his conduct, the victim of such crime contributed to the infliction of his injury, 
24 and the Commission shall reduce the amount of the award or reject the \':laim altogether, 
25 in accordance with such determination; provided, however, that the Commission may 
26 disregard for this purpose the responsibility of the victim for his own injury Vrt,ere the 
27 record shows that such responsibility was attributable ro efforts by the victim to prevent a 
28 crime or an attempted crime from occurring in his prese'1.ce, or to apprehend a person 
29 who had committed a crime in his presence or had, in fact, committed a felony. 
30 [2. That the provisions of this act shall apply to any claim decided on or after April 1, 
31 1988.1 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Official Use By Clerks 

Passed By The Senate 
without amendment;:] 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ________ _ 

Clerk of the Senate 
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Passed By 
The House of Delegates 

without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ___________ 1 

Clerk of the House of Delegates 
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1990 SESSION '.i '" 

LD0376325 

1 HOUSE BILL NO. 292 
2 Offered January 18, 1990 
a A BILL to amend the Code of Vir:ginia by adding in Title 19.2 a chapter numbered 21.2, 
4 consisting of sections n.umbered 19.2-368.19 through 19.2-368.22, relating to profits from 
5 crime. 
6 
7 
8 
9 

Patrons-Stambaugh, Forehand, Woodrum, Ball, Philpott, Guest, Moore, Morgan, Almand, 
Byrne, Brickley, Van Landingham~ Plum, Cranwell, DeBoer, Finney, Abbitt, Harris, E.R., 
Jackson, Clement, Bennett, Croshaw, Reynolds and Marshall; Senator: Gray 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That the Code of Virginia is amended by adding in Title 19.2 a chapter numbered 21.2, 
consisting of sections numbered 19.2-368.19 through 19.2-368.22, as follows: 

CHAPTER 21.2. 
PROFITS FROM CRIME. 

§ 19.2-368.19. Definitions.-For purposes of this chapter, the followin.g terms shall have 
the following meanings unless the context requires otherwise: 

"Defendant" m(!ans any person who pleads guilty to, is convicted of, or is found not 
guilty by reason of insanz'ty with r(!spect to a felony. 

"Division" means the Division of Crime Victims' Compensation. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 "Interested party" means the victim, the' defendant, and any transferee of proceeds due 
24 the d(!fendant under a contract, the person with whom the defendant has contracted, the 
25 prosecuting attorney for the Commonwealth, and the Division of Crime Victims' 
26 Compensation. 
27 
211 
~9 
30 
31 

"Victim" means a person who suffers personal, physical, mental, emotional, or 
pecuniary loss as a direct result 0/ a crime and includes the spouse, parent, child, or 
sibling 0/ the vicUm. 

§ J9.2-368.J?0. Order of special /orjeiture.-The proceeds received or to be received by a. 
defendant or a transferee of that defendant, from a contract relating to a depiction of his 

32 crime in a movie, book, n(!wspaper, magazine, radio or televisz'on productx'on, or live 
33 entertainment of any kind, or an expression of the defendant's thoughts, opinlons, or 
34 emptkms regarding such crime shall be subject to forfeiture pursuant to c""apter 22 (§ 
35 19.2-369 et seq.) of Title 19.2. 
36 Upon mot10n of the attorney for the Commonwealth made at any time after conviction 
37 of such defendant or his acquittal by reason of insanity and after notice to the interested 
38 parties, a hearing upon the motion and a finding for tlte Commonwealth, the trial court 
39 shall order thqt sf,lch proceeds be for/eit!2d. 
40 An order issued under thz's section shall require that the defendant and the person with 
41 whom the defendant r;ontracts pay to the Division any proceeds due the defendant under 

" 42 the contraot. 
4a § 19.2-368.21. Distribution.-A. Proceeds paid to the Division under § 19.2-368.20 shall 
44 pe retained in escrow in the Criminal Injuries Compensation Fund for five years after the 
45 date of the order, but during that /ive-year period may be levier..: Upon to satisfy: 
4ft 1. A money judgment rendered by a court in favor of a victim of an offense for which 
47 the defendant has heen convict(!d or acqf,litted by reason of insanity, or a l(!gal 
48 ' representatiVe of the victim,' and 
49 2. Any fines or costs assessed against the defendant by a court of this Commonwealth. 
50 B. If ordered by a court in the interest of justicel such escrow fund shall be used to: 
51 1. Satisfy a money judgment rendered in the court hearing the matter, in favor of a 
52 victim of any offense for which the defendant has been convicted or for which the 
53 defendant has voluntarilY and z'ntelligently admitted his guilt, or a legal representative of 
54 such vz'ctim: and 
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1 2. Pay for legal representation of the defendant in crimz'nal proceedz'ngs, z'ncludlng the 
2 appeals process arisz'ng from the offense for which such defendant has been convz'cted or 
3 acquitted by reason of z'nsanity, z'f so ordered by a court of competent jurisdictlon, after 
4 motion by the defendant on notice to all. interested parties and opportunity for 
5 No more than twentY1ive percent of the total proceeds in escroW may be used for legal 
6 representatz'on. 
7 C. At the end of the flve-year period, the proceeds shall be released from escrow. 
S Twenty1z've percent of the funds shall be paid to the defendant and seventY1ive percent 
9 paz'd z'nto the Crimlnal lnjurles Compensation Fund. However, (i) if a clvz'l action under 

10 tlzz's section ls pending against the defendant, the proceeds .t;hall be held in escrow until 
11 completion of the action or (ii) if the defendant has appealed his conviction and the 
12 appeals process is not final, the proceeds sh(JII be held in escrow until the appeals process 
13 is final, and upon disposition of the charges favorable to the defendant, the Division shall 
14 immediately pay any money in the escrow account to the defendant. 
15 § 19.2-368.22. Actions to de/eat section void.-Any actlon taken by any person accused 
16 or convicted of a felony, whether by way of execution of a power of attorney, creation of 
17 corporat!;:. ·gntities, or otherwise, to de/eat the purpose 0/ this section shall be void. 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Official Use By Clerks 
Passed By 

The House of Dti}Iegate~ 
without U7hendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ______ _.__-_ 

Clerk of the House of Delegates 
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Passed By The Senate 
without amendment 0 
with amendment 0 
SUbstitute 0 
substitute w/amdt 0 

Date: __________ 1 

Clerk of the Senate 
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1990 SESSION 
LD0156325 

1 HOUSE BILL NO. 294 
2 Offered January 18, 1990 
3 A BILL to amend and reenact § 19.2-368.4 of tho Code of Virginia, relating to (:rime 
4 victims' awards,' eligibility. 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Patrons-stambaugh, Forehand, Woodrum, Ball, Guest, Moore and Almand; Senator: Gray 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-368.4 of the Code of Virginia is amended and reenacted as follows: 

§ 19.2-368.4. Persons eligible for awards.-A. Except as provided if} subsection B of this 
section, the The following persons shall be eligible for awards pursuant to this chapter f 

unless the award would directly and unjustly benefit the person who is criminally 
responsible: 

1. A victim of a crime. 
2. A surviving spouse, parent or child. including posthumous children, of a victim of a 

crime who died as a direct result. of such crime. 
3. Any person. except a law-enforcement officer engaged in the performance of his 

duties. who is injured or killed while trying to prevent a crime or an attempted crime 
from occurring in his presence, or trying to apprehend a person who had committed a 
crime in his presence or had, in fact, committed a felony. 

4. A surviving spouse or Child. including posthumous children. of any person who dies 
as a direct result of trying to prevent a crime or attempted crime from occurring in his 
presence. or trying to apprehend a person who had committed a crime in his presence or 
had, in fact, committed a felony. 

5. Any other person legally dependent for his principal support upon a victim of crime 
who dies as a result of such crime, or legally dependent for his principal support upon any 
person who dies as a direct result of trying to prevent a crime or an attempted crime 
from occurring in his presence or trying to apprehend a person who had committed a 
crime in his presence or had, in fact, committed a felony. 

B. A person who is criminally responsible for the crime upon which a claim is based, 
or an accomplice or accessory of such person, shall not be eligible to receive an award 
with respect to such claim. A membeF E» the family of sueh person shalt alsG be ineligible 
te receive an award ~t as follows: fi} a speuse wile is a victim of eHme prescribed D¥ 
Article 1- t§- .J...&.2..&.l. at seM of Chapter 4 sf mle ±&.2 and- the victim prosecutes the 
offender, 00- a speuse H theFe is a b&na fide sepaf!ati&n anG the \~ prosecutes the 
offender, {i-iit in€est eases; W eases in'/olving merAtal derangement, ru: M any ease if} 

whffih. the teFms of the award Gall be structured m a ma-n-net:! so that a ~ 
responsible person dees net beneHt: f.re.m the awam .. 

C. A resident of Virginia who is the victim of a crime occurring outside Virginia and 
any other person as defined in subsection A who is injured as a result of a crime 
occurring outside Virginia shall be eligible for an award pursuant to this chapter if (i) the 
person would he eligible for benefits had the crime occurred in Virginia and (ii) the state 
in which the crime occurred does not have a crime victims' comp.;nsation program 
deemed eligible pursuant to the provisions of the federal Victims of Crime Act and does 
not compensate nonresidents. 
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1 HOUSE BILL NO. 295 
2 Offered January 18, 1990 
3 A BILL to amend and reenact § 19.2~265.J of the Code of Virginia, relating to P.:X:I?I1L'~lnl 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

witnesses. 

Patrons-Stambaugh, Forehand, Woodrum, Ball, Philpott, Guest, Moore and Almand; Senator: 
Gray 

Referred tc the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-265.1 of the Code of Virginia is amended and reenacted as follows: 

§ 19.2-265.1. Exclusion of witnesses.-In the trial of every criminal case, the court, 
whether a court of record or a court not of record, may upon its own motion and shall 
upon the motion of either the attorney for the Commonwealth or any defendant, require 
the exclusion of every witness ; ~ide4; that . However, each defendant who is an 
individual and one officer or agent of each defendant which is a corporation or association 
shall be exempt from the rule of this section as a matter of right. A victim and, in the 
case of a minor victim, his parent or guardian, and the parents of a homicide victim may, 
in the discretion of the court, remain during the trial provided the determination by the 
court shall not be made in the jury's presence. 

Official Use By Clerks 
Passed By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
SUbstitute w /amdt 0 

Date: ________ _ 

Clerk of the House of Delegates 
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Passed By The Senate 
without amendment 0 
with amendment 0 
SUbstitute 0 
SUbstitute w/amdt 0 

Date: _________ 1 

Clerk of the Senate 
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1990 SESSION 

HOUSE BILL NO. 296 
Offered January 18, 1990 

A BILL to amend and reenact § 19.2-368.3 of the Code of Virginia, 
duties of the Industrial Commission. 

relating to powers and 

6 Patrons-Stambaugh, Forehand, Woodrum, Ball, Philpott, Guest, Moore and Almand; Senator: 
7 Gray 
8 
9 Referred to the Committee for Courts of Justice 

10 
11 Be it enacted by the General Assembly of Virginia: 
12 1. That § 19.2-368.3 of the Code of Virginia is amended and reenacted as follows: 
13 § 19.2-368.3. Powers and duties of Commission.-The Commission shall have the following 
14 powers and duties in the administration of the provisions of this chapter: 
15 1. To adopt, promulgate, amend and rescind suitable rules and regulations to carry out 
16 the provisions and purposes of this chapter. 
17 2. :f-e- Notwithstanding the provisions of § 2.1-342 B (1), to acquire from the attorneys 
18 for the Commonwealth, State Police, local pOlice departments, sheriffs' departments, and 
19 the Chief Medical Examiner· such investigation aa4 investigative results, information and 
20 data as will enable the Commission to determine if, in fact, a crime was committed or 
21 attempted, and the extent, if any, to which the victim or claimant was responsible for his 
22 own injury. This These data shall include prior arrest records of the offender. The us,,! of 
23 such information received by the Commission shall be limited to carrying out the purposes 
24 set forth in this section, and thzs information shall not be disseminated further. The 
25 agency from which the information is requested may submit original reports, portions 
26 thereof, summaries, or such other configurations of information as will comply with the 
27 requirements of thz:" section. 
28 3. To hear and determine all claims for awards filed with the Commission pursuant to 
29 this chapter, and to reinvestigate or reopen cases as the Commission deems necessary. 
30 4. To require and direct medical examination of victims. 
31 5. To hold hearings, administer oaths or affirmations, examine any person under. oath 
32 or affirmation and to issue summons summonses requiring the attendance and giving of 
33 testimony of witnesses and require the production of any books, papers, documentary or 
34 other evidence. The powers provided in this subsection may be delegated by the 
35 Commission to any member or employee thereof. 
36 6. To take or cause to be taken affidavits or depositions within or without the 
37 Commonwealth. 
38 7. To render each year to the Governor and. to the General Assembly a written report 
39 of its activities. 
40 8. To accept from the ~0vernment of the United States grants of federal moneys for 
41 disbursement under the proVisions of this chapter. , . 

42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Official Use By Clerks 
Passed By 

The House oi Delegates 
without amendment 0 
with amendment 0 
substitute 0 
sUbstitute w /amdt 0 

Date: _________ _ 

Clerk of the House of Delegates 
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Passed By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: __________ 1 

Clerk of the Senate 
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1 HOUSE BILL NO. 297 
2 Offered January 18, 1990 
3 A BILL to amend and reenact § 19.2~368.2 of the Code of Virginia, relating to 
4 
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8 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
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23 
24 
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26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
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44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

under the Criminal Injuries Compensation Fund. 

Patrons-Stambaugh, Forehand, Woodrum, Ball, Philpott, Guest, Moore and Almand 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-368.2 of the Code of Virginia is amended and reenacted as follows: 

§ 19.2-368.2. Definitions.-For the purpose of this chapter: ' 
"Claimant" means the person filing a daim pursuant to this chapter. 
h "Commission" shal-l mean- means the Industrial Commission of Virginia. 
~ ~ shall mean the l}e-FSOO Hltag a e-laim i*fSuan-t te this ~teJ;. 
&- "Crime" shall mBaB- means an act committed by any person in the Commonwealth of 

Virginia which would constitute a crime as defined by the Code of Virginia or at common 
law. However, no act involving the operation of a motor vehicle which results in injury 
shall constitute a crime for the purpose of this chapter unless the injuries (i) were 
intentionally inflicted through the use of such vehicle or (ii) resulted from a violation of § 
18.2-266. 

4. "Family," when used with reference to a person, means fl1- (i) any person related to 
such person within the third degree of consanguinity or affinity, tat- (if) any person residing 
in the same household with such person, or ~ (iii) a spouse. 

&: "Victim"- means a llerson who suffers personal physical injury or death as a 
result of a crime or who suffers personal emotional injury as a direct result of being 
subject of a robbery, abduction or attempted robbery or abduction . 

Official Use By Clerks 
Passed By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
substitute w/amdt 0 

Date: _________ _ 

Clerk of the House of Delegates 
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Passed By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ______ ." ___ _ 

Clerk of the Senate 
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1 HOUSE BILL NO. 298 
2 Offered January 18, 1990 
3 A BILL to amend and reenact § 19.2-368.11:1 of the Code of Virginia, relating to the 
4 amount of awards from the Criminal Injurles Compensation Fund. 
5 ( 

J 

6 Patrons-Stambaugh, Forehand, Woodrum, Ball, Philpott, Guest, Moore and Almand; Senator: 
7 Gray 
8 
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28 
29 
30 
31 
32 
33 
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Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 19.2-368.11:1 of the Code of Virginia is amended and reenacted as follows: 

§ 19.2~368.11:1. Amount of award.-A. Compensation for Total Loss of Earnings: An 
award made pursuant to this chapter for total loss of earnings which results directly from 
incapacity incurred by a crime victim shall be payable during total incapacity to the victim 
or to such other eligible person, at a weekly compensation rate equal to sixty-six and 
two-thirds percent of the victim's average weekly wages. The total amount of weekly 
compensation shall not exceed $200. The victim's average weekly wages shall be 
determined as provided in § 65.1-6. 

B. Compensation for Partial Loss of Earnings: An award made pursuant to this chapter 
for partial loss of earnings which results directly from incapacity incurred by a crime 
victim shall be payable during incapacity at a weekly rate equal to sixty-six and two~thirds 
percent of the difference between the victim's average weekly wages before the injury and 
the weekly wages which the victim is able to earn thereafter. The combined total of actual 
weekly earnings and compensation for partial loss of earnings shall not exceed $200 per 
week. 

C. Compensation for Dependents of a Victim Who Is Killed: If death results to a victim 
of crime entitled to benefits, dependents of the victim shall be entitled to compensation in 
accordance with the provisions of §§ 65.1~65 and 65.1-66 in an amount not to exceed the 
maximum aggregate payment or the maximum weekly compensation Which would have 
been payable to the deceased victim under this section. 

D. Compensation for Unreimbursed Medical Costs, Funeral Expenses, Services, etc.: 
Awards may also be made on claims or portions of claims based upon the claimant's 
actual expenses incurred as are determined by the Commission to be appropriate, for (i) 
unreimbursed medical expenses or indebtedness reasonably incurred for medical expenses; 
(ii) expenses reasonably incurred in obtaining ordinary and necessary services in Heu of 
those the victim would have performed, for the benefit of him~elf and his family, if he 
had not been a victim of crime; (iii) expenses in any way related to funeral or burial,not 
to exceed $-l,aOO $2,000 ; (iv) expenses attributable to pregnancy resulting from forcible 
rape; (v) any other reasonable and necessary expenses and indebtedness incurred as a 
direct result of the injury or death upon which such claim is based, not otherwise 
specifically provided for. 

E. Any claim made pursuant to this chapter shall be reduced by the amount of any 
payments received or to be received as a result of the injury from or on behalf of the 
person who committed the crime or from any other public or private source, including an 
emergency award by the Commission pursuant to § 19.2-368.9. 

F. To qualify for an award under this chapter, a claim must have a minimum value of 
$100, and payments for injury or death to a victim of crime, to the victim's dependents or 
to others entitled to payment for covered expenses, after being reduced as provided in 
subsection E, shall not exceed $15,000 in the aggregate. . 
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VIRGINIANS ALIGNED AGAINST SEXUAL ASSAUl T 

Standards fOf' Sexual Assault Crisis Centers 

ADOPTED JulV 31. 1989 

SECTION f. DEFINITION 

.1:1. ~exu31 assault crisis center is a community-based program that proyldes free, specialized sUPDort services to 
persons WflO have been sexually assaulted, and to their fam1!ies, regardless of race, color, creed, disabllity, sex. 
se:o'.Uel orientation, age, parenthood, political affiliation, or ffnancial status, A sexual assault crIsis center 
protects confidentiality to the limit of the law. uses community volunteers and conducts a community educatIon 
program. An integral part of all the work done b'l a sexual assault crisis center is the improvement of the 
Val'luuS 5ystems used by the persons who have been sexually assaulted, which includes promoting a 
mu!tidi~iplinar\l systems ap9roach. Through public and allied professional education, centers strive to 
impr'ove the val"ious 5ystell'ls by providing information that creates a communIty atmosahere of understanding 
and support of persons who have been sexually assaulted. an atmosphere that does not dlscourage reporting. 

SECTION II. PHILOSO£JiY. 

5exual assault crlSIS centers yalue empowerment and promote of the dignity and respect of all persons, Sexual 
CSS3Ult crisis center specialIzed servicBs have been developed based on the belief that the person who has been 
sexually vIctImIzed has the right to determine their own response to the assault. The Immediate availability of 
crisis intervention and support services, facilitates the recovery from sexual assault. Sexual assault crisis 
intervention SerYlCeS wlll be provided at no cost to the recipient. 

SECTION I II. nOl\lS 

1) To develop and promote procedures throughout the community which will: 
.reduce the physical and psychological trauma of sexual assaultj 
.ennance treatment and recovery; 

2) To implement a public education program which will: 
'dlspel myths about sexual assault 
.promote support for persons sexually victimized 
.promote cooperatIon among allied professlOnals; 
tinCiease community awareness of sexual assault prevention/risk reduction techriques; 
.Increase community awareness of services for persons sexually assaulted, and famIly members and friends; 

3) To work t.oward crlmmal jll!1tice procedures whIch w11l: 
tincrease the rcportmg of sexual assault; 
.1ncrease arrests Tor sexual Assault; 
t1ilCreaS6 convictions for sexual assault. 
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SECTION IV. PROGRAM STANDARDS 

A. SUPPORT Sf:RVICFS 

1 The cent~r shall provide 24 hour accessibility to crisis intervention serV1ces vIa a hotline staffed by a 
li' 61i18d D8rSIJI', A troln8d parson Is defined os~ 

PREFEQP[['l.:,TANDARD: A sexual assault crisis center volunteer or staff person who has received a 
m irtimum uf 30 l'JOut'~ or se,l\ual assault crisis intervention training as identiffed in Section IV, I, or 
MI~IIMUM STANDA.PD: A person whose role is to relay hotline calls to a volunteer or staff person and who has 
ot 6 miriinluill been provided with a written protocol detailing how to respond supportively to a caller. 

C'a1]eors reqlJesting telephone services shall be contacted by a sexual assault crIsIs center volunte<3r or sexual 
0:,~6ulI cr i5is center stoff person within 15 minutes. from the time the call was received. callers requesting 
accompaniment services shall be met by a sexual assault crisis center volunteer or sexual assault crisis center 
staff p8rson wlttdn 60 minutes from the time the call was received. 

2. The center shall provide accompaniment to court, hospital, Commonwealth's Attorney omes and 
Victim/Witness office upon request 

3. Th8 center will provide information and appropriate refel'rals to others. 

4 The center will advocate for clients with police, crimin&~ justice system, medical, mental health, schools, etc. 

B. COMMUNITY EDUCATION SERVICES 

1. At least three educatIon programs will be presented to allied profeSSIOnals annually. 

2. ,lI,t least four communltv educatlOn programs shall be presented annually. 

C. CONFIDENTIALITY STANDARDS 

2 'Nhcn records, storf or volunteers are surJpoenaed the center shall make every effort, within the limits of the 
law, to carry out the victim's desired response to the subpoena. The center shall first seek permission, after 
e:-.pl6ining the rangB of pro and con possibilities of disclosure to the person who the records or oral 
communications are about, to release iMormation. If permission is granted, the center shall seek a written 
rr::lease of Infol'rnotlon which specifies what and to whom shall be released. If permission Is declined, the center 
~hall seek legal counsel and request a motion to quash the subpoena be filed. If the court declines to quash the 
subpoena, the center shall a seek an in camera Inspection (in the judge's chambers) of the subpoenaed records 
or testimony. 

If the defense attorr.,.y issues the subpoena, the center shall inform the Commonwealth's Attorney and/or the 
victim's attorney. 

The center shall make every effort to have information disclosed by the center separated from the public record 
of the court proceedIngs. 

3. Computerized client files shall be secured. 

4. Use of cordless or cellular phones for confidential calls shall be prohibited. 



S f·taff, volunteers, and anyone answer·ing. the hotllne shall sign a confidentlality statement. 

~ Th~ center w1l1 report to Child Protective Services, suspicion of an identifiable child who is being abused or 
1'It:'I)tiC.l8u by a caretaker. The center will develop 8 relationship with Child Protective Services to facl11tate 
referral. 

7. The center will develop a relationship with community allied professionals for referral and consultation for 
cllents who are exhibiting dangerous behaviors to themselves or others and other mental health issues. 

D. PRIVATE NON-PROFIT ORGANIZATION STANDARDS 

1. The center snall be governed by a work ing Board of Directors of at least 7 members. 

2. j ne Board snan De actlVe througi'l comm1ttees to address the following functlOns: 

o. F unO-ralSlnO to SUDDon center oroarams. 
b. PersGilnel to'dcvelcD Q;'1d m~jnt~1:1 p'olicies and procedures. 
c.. Nom1natlOn to lnSUre Doara recrunment and aevelopment. 

3. i np. [joara snaIl meet at least quarter ly w1tn a maJor1ty attending. 

4. i ne roi lOWinG DOCUments snaIl be malntamed: 

Arncles at' IncorporatlOn 
Bvlcws 
Tax exempt status/or umbrella agency's 
tJX exempt status 
PoilCY statements 
Personnel policies 

E. PUBl.IC NON-PROFIT ORGANIZATION STANDARDS 

Affirmative Action Plan 
OrQ3n1zation Chart 
Current Job DescrlptlOns 
Minutes of Board of DIrectors 
Financlal records 

1. The organization shall commit to financially supporting the center and to expand the center proportionate to 
It,,:: requests for services and the needs of the community. 

2 Tht: following documents shall be maintained; 

Organization's tax exempt status 
Pol i C)1 statements 
?efsur'lI'lel ~ullcies 
Affirrn03t]ve Ar.tlon Plan 

F. PERSO~NEi. STANDARDS 

I. iJersonnel DOIlCleS VIlli De aeveloped and mamtamed. 
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Organization Chart 
Current Job Descriptions 
Financial records 



" . 

2 The cerrter will ~eep updated job descriptions for staff and volunteers. When applicable. the center will k 
updated j0b descriptions for Board members and/or Advisory Committee members. 

3 Staff and/or volunteers wi11 participate in clinical case consultations. Staff will provide SUCeiYISIOn for all 
v(,lunteers. Stoff anli volunteers will meet for case consultations at least 6 times per year. 

4 New st~f( shall attend the volunteer training referred to in Section IV, I 

S Dire('t ~~rvjrEl staff shall attend at least the number of hours equivalent to a half work week of'contlnulng 
8liucotiuf'1 per yE:6r 

G. RECORD KEEPING AND COMPLIANCE WITH STANDARDS 

1. E:J:;h csntcr will complete its own program evaluation form and file it annually with VA'1SA. Centers will be 
gIven b momns to correct aeflclenCles or certIfIcatIOn WIll be wltnneld. 

2. :)~atlSt1CS, as IdentIfIed by the Board, shall be filed quarterly with VAASA. 

3 To orevent Tlscal instability arls1ng from the withdrawal of a fundIng source, a center will have no more than 
7S~ of its budget coming from anyone source Wh1Ch requires perIodIC renewals. 

H. PROGRAM MAINTENANCE STANDARDS 

The center shall have an office. 

2 There shall be a minimum of six case meetings with staff and volunteers per year. 

::; Di3i1y assistance from staff to volunteers shall be provided . 

.1 Written records shall be kept on each client contact. 

!3 The center shall make anonymous reports to police upon the request of the victim. 

~I The:. center shall recruit, screen, train and supervise all volunteers. 

I. TRAINING STANDARDS 

!. :~e c€'iiter ~h311 conduct 3 mln1mUm of 30 hours of initial train1r~~ for volunteers. 

2. A • .... rI tten documentatIOn of training attendance shall be kept for all volunteers and staff. 

3. These esse:1tial tOP1CS shall be covered: 
(;ENERAL 

M'y'ths and Facts 
Dell n It IOns 
Counselor vulnerability feelings 
6exlsm 0: conscIOusness ra1sing 

Confidentiality 
Volunteer rights & responsibilitIes 
Po I icies f.< procedures 
Orgamzational structure 
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Racism 
Classism 
Ptf s\Jllol/Professionalissues for 

the volunteer 

CRISIS INTERVENTION 
Crisis Inter'vention 
Advocar::y 
Case management & follow-up 
Rape Trauma Syndrome 
Non-j udgmentaJ responses 
Li sten i ng sk ill s 
Goal setting 

SPECIFIC POPULATIONS 
Effects on Family/Friends 
Incest 
Child Sexual Assault 
Sexual harassment 
.A.cQuaintance Rape 
Gang Rape 
Elderly 

MEDICAL 

History of sexual assault 
History of Center 
PhllosoprlY of Center 

Referrals 
Problem solving 
Suicide 
Beginning/ending calls & sessions 
Decision making 
Role playing 

Same Sexual Assault 
Persons with disabilities (physical, 
mental, emotional) 
Lesbians, Gay men (homophobia) 
MuHi-cuHural issues appropriate to 
local population 
Marital Rape 

t1tdiCol i55ues and 56xual assault \ hospital protocols, P.E.R.K., S.T.D.s, A.I.D.S., & pregnancy) 

LEGAL 
Police Interview Questions 
Polica I nvestfgatlon Procedures 
.)uri~dictions, False reports 
Sexual Assault Laws 
Leg61 Systems 

4 Optional topiCS: 

Offenders 
Feminist theory 
Burnout 
Pornography 

J. CERTIFICATION PROCESS 

1. Standards Committee~ 

Victim's Rights & Compensation 
Advocate's legal responsibllities 

(confidential Hy, Good Samaritan) 
Subpoena of Advocate 
Case Report Writing 

Prevention/R isk reduction issues: 
• Avoidance 
• Awareness of surroundings 
• Empowering 
• Changing attitudes 
• Teaching your children 

~. The St::md3rds Committee shall be appOinted by the Board of Directors, usmg Board approved criteria 
10r SeleCl1ng apD01mees. The &tanoards (;omr(Jlttee shall be responslble for certlfying that centers are 1n 
ccrnpllcnc8 with the Standards for Sexual Assault Crisis Centers 
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b.The Standards Comm ittee shall consist of at least one VAASA member from each of the five regions: 
Northern VirgInia, Tidewater, Central Virginia, Southwest Virginia, Shenandoah Valley. Regions shall be 
revised when necessary as new centers open. 

c. The Standards Cornm ittee shall develop recommendations for: 
1) a self-evaluation form, 
2)criteria for on-site certification visits, 
3)criterla for Standards Committee appointments, and 
4 )oPP861 of denial of certification procedure. These recommendations shall be submitted to the Board for 
approval. Adopted recommendations will be subject to periodic review by the Standards Committee for 
BOard oGtion. 

2. Compliance: 

a. Every center shall conduct a self-evaluation involving the Board of Directors or governing body. 
staff end volunteers to be used as part of the certification process. 

b. The second part of the certification process shall involve a site visit of each center by at least 2 
Standards Committee members from outSide their region every 3 years. Site visits shall be made the 
fir£t year to 1/3 of the centers to be chosen by the Standards Comm Htee with 1/3 to be visited by the 
second year and the remaining 1/3 the 3rd year. 

c. I nit ialiy each center shall have one year to come into comp lianee from the date of adoption of the 
stand::lrds. Subsequently, new centers WIll have one year to come Into compliance with standards fror,i 
date that application is made for certifiCation. 

d. A certified center not meeting standards at their annual self-evaluation will have 6 months to come 
into compliance before loosing certificatIOn. 
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I. AUTHORITY FOR STUDY 

During the 1989 legislative session, Delegate Alan A. Diamonstein and 
Senator J. Granger Macfarlane patroned identical bills that would designate 
the agency having custody or respl:\nsibility for supervision of a child in 
custody, detention or she1tel' care as responsible for transportation of the 
child. (See Appendix A.) Both bills were withdrawn and, in a letter dated 
February 1, 1989, Senator J. Granger Macfarlane formally requested that the 
Virginia State Crime Commission place the issue of juvenile transportation on 
its 1989 agenda for study. (See Appendix B.) 

§9-125 of the ~e of Virginia establishes and directs the Virginia State 
Crime Commission (VSCC) "to study, report, and make recommendations on all 
areas of public safety and protection." §9-127 of the Code of Virginia 
provides that "the Commission shall have duty and power to make such studies 
and gather information in order to accomplish its purpose, as set forth in 
§9-l25, and to formulate its recommendations to the Governor and tl;le General 
Assembly." §9-134 of the Code of Virginia. authorizes the Commission to 
"conduct private and public hearings, and to designate a member of the 
Commission to preside over such hearings. " The Virginia State Crime 
Commission, in fulfilling .its legislative mandate, undertook the study of 
juvenile transportatior£ as requested by Senator MacFFt"lane. 

II. MEMBERS APPOINTED TO SERVE 

During the April 18, 1989 meeting of the Crime Commission, its Chairman, 
Senator E1mon T. Gray of Sussex, selected Delegate Clifton A. Woodrum to serve 
as chairman of the Treatment Issues subcommittee studying juvenile 
transportation. Members of the Crime Commission who serve on the subcommittee 
were: 

Delegate Clifton A. Woodrum of Roanoke, Chairman 
Delegate Robert B. Ball, Sr., of Richmond 
Delegate V. Thomas Forehand, Jr., of Chesapeake 
Delegate Raymond R. Guest, Jr., of Front Royal 
Mr. Robert F. Horan, Jr., of Fairfax County 
Mr. H. Lane Kneedler, Attorney General's Office 
Rev. George F. Ricketts, Sr., of Richmond 
Delegate Warren G. Stambaugh of Arlington 
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EXCUTlVE SUMMARY 

During the 1989 Session, Delegate Diamonstein and Senator Macfarlane 
patroned identical bills that would designate the agency having custody or 
responsibili ty for supervision of a ch.i.ld as responsible for transportation of 
the child. Both bills were withdrawn, and Senator Macfarlane formally 
requested by letter that the Virginia State Crime Commission place the issue 
of juvenile transportation on its 1989 agenda for study. 

Existing law states that the chief judge of the juvenile and domestic 
relations district court shall designate the appropriate agencies to be 
responsible for transporting juveniles. 

Throughout the course of this study, detention home operators have 
indicated a willingness to transport low-risk juveniles to local service 
appointments, if additional resources are provided. The sheriffs are willing 
to make all transports involving high-risk juveniles, court-related 
transports, and transports between detention centers. 

Following considerable discussion of the issue among the affected 
entities, the subcommittee endorsed the Department of Youth Services' proposal 
that a one-week intensive study of the issue be conducted on behalf of the 
Department by Mr. John Morgenthau, an experienced consultant on this issue. 

Mr. Morgenthau's study was completed, and his report supports legislation 
that would shift to the agency having custody the responsibility of 
transporting low-risk juveniles to local service appointments. In addition, 
Mr. Morgenthau recommended that the proposed amendment be modified to 
establish four pilot sites where this approach would be tested for a one year 
period. The sites recommended include Roanoke, Newport News, one Commission 
operated rural and one Commission operated urban locality. 

The subcommittee found that it was inefficient to continue the current 
practice of having fully trained and equipped deputy sheriffs transport 
non-violent, low-risk juveniles between detention homes and local medical, 
dental and other service appointments. The subc!ommi ttee found these 
transports to be more efficiently and appropriately handled by personnel 
employed by the juvenile detention homes. 

The Department of Youth Services prepared an analysis of the costs 
involved in establishing such a pilot program, and the Commission staff 
responded with an analysis which recommended a lower level of funding. Both 
analyses were discussed at length during the final meeting of the 
subcommittee. They found the lower figures to be reasonable. However, the 
subcommittee took no position on recommending the pilot projects. Instead, 
they recommended that the information developed by the subcommittee be 
formally presented by the Commission to Senator Macfarlane, Governor !'alder 
and the 1990 General Assembly for their review. On January 16, 19'90, the 
Commission voted to approve the findings and recommendations of the TX'eatment 
Issues Subcommittee. 
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IV. STUDY DESIGN 

The subcommittee held seven meetings and heard numerous staff briefings on 
the issue of juvenile transportation. 

The staff and the Chairman, Delegate Clifton A. Woodrum, met with the 
Sheriff's Department of the City of Roanoke, and the staff met with both 
detention center per$onnel and the Sheriff's Department of Newport News. The 
Departm~nt of Corrections and the Virginia State Sheriffs' Association 
contributed greatly to the study effort and were instrumental in the 
development of the study proposals. 

Subcommittee Meetings 
June 19, 1989 
July 27, 1989 
August 14, 1989 
September 18, 1989 
October 17, 1989 
December 20, 1989 
January 9, 1990 

Reports to Sybcommittee 
Initial Report - June 19, 1989 
Update - July 27, 1989 
Update - August 14, 1989 
Update - September 18, 1989 
Update - October 17, 1989 
Update - December 19, 1989 
Final subcommittee update - January 9, 1989 

V • BACKG~OUND 

During the 1989 Session, Delegate Alan A. :Dic:monstein and Senator J. 
Granger Macfarlane patroned identical bills that would designate the agency 
having custody or responsibility for supervision of a child as responsible for 
transportation of the child. (See Appendix A.) l30th bills were withdrawn. 
Existing law states that the chief judge of the juvenile and domestic 
relations district court shall designate the appropriate agencies to be 
responsible for transporting juveniles. (See Appendix C.) 

A legislative impact statement prepared by the Department of Corrections, 
Department of Youth Services, indicated that the potential fiscal impact of 
such a bill was significant. (See Appendix D.) In that statement, Glen 
Radcliffe of the Department of Youth Services estimated that shifting the 
responsibility of juvenile transportation to the agency having custody would 
cost $1,217,864 for one fiscal year in salaries and fringe benefits alone. 
After consultation with the Virginia State Sheriffs' Association, Senator 
Macfarlane referred this matter to the Virginia State Crime Commission for 
further study. 
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TwO jurisdidtions voicing' particular concerns over this issue are the 
cities of Roanoke and Newport News. 

Commission staff members met with Delegate Clifton A. Woodrum and Sheriff 
W. Alvin nudson in Roanoke to discuss the problem in that jurisdiction. Among 
other things, it was learned that in Roanoke the Sheriff's Office is solely 
responsible for the transportation of juveniles. 

Members of the Commission staff also met with Brenda Wiggins, Director of 
the Newport News Juvenile Detention Center, and separately with Newport News 
Sheriff Clay B. Hester. In Newport News, the detention center is responsible 
for the transporting of all juveniles except those classified by the court as 
"violent and out of control." 

In both jurisdictions, the responsible agencies indicated (1) the need for 
additional resources and personnel for the transportation of juveniles, (2) 
conflicts in transportation scheduling, and (3) difficulty in establishing 
criteria for the division of the responsibility among those potentially 
responsible under current law. 

VI. OBJECTIVES/ISSUES 

In response to the concerns raised by the affected parties in Roanoke and 
Newport News, and by Sheriffs' Association Executive Director John Jones on 
behalf of the Association, the following objectives and issues were identified. 

A. Determine which agency or agencies might be responsible for the 
transportation of juveniles. 

B. Develop criteria for division of labor if the responsibility is to be 
borne by more than one agency. 

C. Determine the amount of funds, if any, currently available for juvenile 
transportation needs and the source(s) and recipient(s) of those funds. 

D. Determine whether additional funds should be allocated to the responsible 
agency and for what purposes (i.e., salary, vehicles). 

E. Determine what, if any, special training is necessary for those 
responsible for transporting of children. 
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VII. APPLICABLE LAW; ANAX..YSIS AND DISCUSSION 

A. ~rr~nt Law and Proposed 1989 Amendment 

Under §16.1-254 of the ~ode of Virginia, the chief judge of the juvenile 
and domestic relations district court shall designate the appropriate ~gency 
in the jurisdiction to be responsible fo1.' the transportation of children who 
are in custody. detention or shelter care.. (See Appendix C.) During the 1989 
legislative session, Delegate Alan A. Diamonstein and Senator J. Granger 
Macfarlane patroned identical bill'S that would designate the agency having 
custody or responsibility for supervision of a child as responsible for 
transportation of the child. (See Appendix A.) Delegate Diamonstein' s bill 
was introduced to insure that the detention center would continue to be 
responsible for transporting juveniles. Conversely, Senator Macfarlane's bill 
was introduced to shift the responsibility for transporting juveniles from the 
Sheriff1s Department to the detention center. 

B. Analysis and Discussion 

1. Fiscal Impact 

According to a legislative impact statement prepared by the Department of 
Corrections (DOC), such legislation would require additional full time 
equivalent personnel (FTEl s ) at the 31 court service units and the 17 
detention facilities across the state. Adding one transportation officer at 
each court service unit and two at each detention home would cost at least 
$1,217,864 per year in salaries and fringe benefits alone. (See Appendix D.) 
Group homes and other similar program/'> would also require additional FTE' s. 
Furthermore, according to the DOC, this bill would require additional training 
for staff in appropriate restraint and transportation techniques. 

The Department of Corrections strongly opposed this bill "unless 
appropriate FTE I S and equipment monies are provided to court service units, 
detention homes, and othex- affected programs." Both bills were sublSequently 
withdrawn, and by letter dated February 1, 1989, Senator Macfarlane requested 
that this study of juvenile transportation be done. (See Appendix B.) 

2. Funding Issues 

A key issue in this study is the availability of funds for personnel and 
vehicles to provide transportation of juveniles. To determine the types of 
funding available for juvenile transportation, the staff contacted Mr. James 
Roberts of the House Appropriations Committee Staff and Mr. Stephen Pullen of 
the Department of Youth Services. Mr. Roberts and Mr. Pullen both explained 
that there is no funding specifically earmarked for transportation of 
juveniles. 
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In a~dition, Mr. James Matthews of the Compensation Board was contacted. 
He explained that the Board funds the salaries of deputy sheriffs and pays 
their mileage, but the Board does not provide funds specifically earmarked for 
transportation of juveniles. 

To get an example of the costs of such transportation, the staff contacted 
Mr. Mark Johnson, director of the Coyner Springs Detention Center in Roanoke 
County, who estimated that it would cost the center $60,000 in start-up costs 
for personnel for the first year, and $25,000 to purchase a secure vehicle if 
the Center were made res~onsible for transporting the children. 

The Commission staff also contacted the Department of Corrections to 
determine the amount of funds, if any, currently available for juvenile 
transportation needs. According to the Department of Youth Services, 1;he 
federal government provided a total of $9,000 in annual non-expandable grant 
funds to be channeled through the Department of Criminal Justice Services to 
court service units to payoff-duty deputy sheriffs to transport juveniles. 

The detention centers receive funding from the state and the locality. 
The state's portion of the funding comes in the form of a block grant which is 
distributed to each facility. Of this money, a 3~ reserve is set aside to be 
used only in emergencies. Although there are no strict guidelines, an 
emergency is generally considered a situation that would endanger the program 
or cause it to fail. This 3'\ emergency reserve cannot be used to pay 
employees to transport juveniles (but it has been recently used in Newport 
News to purchase a van for juvenile transportation.) At the end of the fiscal 
year, the money remaining in the fund is distributed to the detention centers. 

3. Meeting of Affected Entitie~ 

The staff arranged and attended a meeting among John Jones of the Virginia 
State Sheriffs' Association, Mike Leininger of the Department of Corrections, 
and Glenn Radcliffe of the Department of Youth Services. Mr. Jones indicated 
that the Sheriffs' Association favors shifting the responsibility for juvenile 
transportatioa from the sheriff's departments to the detention centers, except 
in the case of transports to and from court and in situations where a juvenile 
is violent and disruptive. 

Mr. Leininger and Mr. Radcliffe 5.ndicated that they were opposed to 
shifting the responsibility to the detention centers because the centers lack 
the necessary vehicles and personnel. Mr. Leininger and Mr. Radcliffe 
requested that a survey of the detention homes be conducted to determine 
whether transportation problems exist in all jurisdictions. The staff 
conducted an informal telephone survey of each of the 17 detention centers. 
(See Survey at Appendix E.) 
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4. Detention Center Surye~ 

According to the survey, only 3 jurisdictions report problems with the 
present system. They are Newport News, Petersburg and Coyner Springs 
(Roanoke). The sheriff's departments handle juvenile transportation for six 
centers, and it is a shared responsibility between the Sheriff's department 
and the detention center in four jurj,sdictions. Most centers service several 
jurisdictions. 

Summary of Results of Telephone Survey: 

For medical appointments: 

• Two centers require transportation 1esa than once per week. 

• Nine centers require transportation 1-5 times per week. 

For court appointments: 

• Two centers require transportation 1-5 times per week. 

• Two centers require transportation 5-10 times per week. 

• Four centers require transportation more than 10 times per week. 

Vehicles: 

• Three centers have secure vehicles. 

• Si:x; centers have non-secure vehicles used for administrative purposes. 

• Four centers do not have vehicles. 

Transfer of Juveniles: 

• Five centers make space for additional children when beds are full. 

• Eight centers send additional children to other facilities. 

Examples: 

All local transports are handled by a locally funded transportation unit 
at the Fairfax Detention Center. The Fairfax Sheriff's department transports 
only when a child is being transferred to another center, and the Sheriff's 
department has never been involved in the local transport of juveniles. Their 
system apparently works well. 
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According to the Montgomery Count:!' Sheriff's Department, 160 transports of 
juveniles to court were made by deput~es last year, and no problems with the 
present system were reported. 

5. Study Sponsored by Department of Corrections 

Following considerable discussion of the issue among the affected 
entities, the Department of Corrections' Department of Youth Services proposed 
to the subcommittee that a one-week intensive stUQ,y of the issue of juvenile 
detention be conducted on behalf of the Department by Mr. John Morgenthau, an 
accomplished consultant on the issue. As proposed, the study would be paid 
for by the American Correctional As~ociation and conducted in the latter part 
of October, 1989. The subcommittee endorsed the proposal and withheld 
recommendations pending the results of the study. 

VIII. FINDINGS 

Mr. Morgenthaufs study was completed, and his report was presented to the 
subcommittee at its December, 1989 meeting (See Appendix G). The report 
supports the Bill previously proposed by the subcommittee as an appropriate 
approach to the problem of transporting low-risk juveniles to local medical 
and dental appointments, psychiatric evaluations and special placements (See 
Appendix F). Furthermore, the bill was endorsed by the Virginia State 
Sheriff's Association. 

In addition, Mr. Morgenthau recommended that the proposed amendment be 
modified to establish four pilot sites where this approach would be tested for 
a one year period. The sites recommended include Roanoke, Newport News, one 
Commission operated rural and one Commission operated urban locality. 

The subcommittee agreed that a one-year pilot project should be considered 
and directed the Commission staff to work with representatives from the 
Department of Youth Services to develop a realistic figure of its cost. The 
following figures were provided by the four proposed pilot sites. 

Location 

Northern Virginia 
Crater 
Newport News 
Roanoke City 

Pilet Cost 

$ 36,430 
42,000 
41,729 
57,458 

-s-

Population 

44.S 
20.0 
34.4 
lS.S 



Commission staff believed the above figures to be excessive and made a 
report to the subcommittee. The financial proposals dealt chiefly with 
vehicles and personnel. At least two of the proposals included requests for 
funding for new full-size vehicles, maintenance costs and insurance costs in 
addi tion to the mileage reimbursement. This type of funding is contrary to 
the state I s current funding practice for sheriffs I offices which does not 
provide money up-front for purchasing vehicles, C~ any other costs. Instead, 
deputy sheriffs operate patrol vehicles at a reimbursement rate of $ .24 per 
mile for the initial 15,000 miles per year and $ .11 per mile for each 
additional mile. The Commission staff analysis recommended the same type of 
fundin~ for the transportation of low-risk juveniles to and from local service 
appointments. 

In light of this information, the staff prepared an independent analysis 
of the vehicle, personnel and total costs (See Appendix H). The following 
table reflects necessary resources as calculated by the staff. 

Location 

Northern Virginia 
Crater 
Newport News 
Roanoke City 

$ 

Vehicle 

3,248 
3,248 
3,248 
3,248 

IX. 

Personnel Total 

$ 10,763 $ 14,011 
$ 4,797 8,045 

8,255 11,503 
4,508 7,756 

CONCLUSIONS 

Throughout the course of this study, detention home operators have 
indicated a wi1lin.gness to transport low-risk. juveniles to local service 
appointments, if additional resources are provided. The sh.eriffs are willing 
to make all transports involving high-risk juveniles, court-related 
transports, al'ld transports between detention centers. 

The pilot project recommended in Morgenthau's report would establish four 
sites to test this approach for a one year period. 

The Department of Youth Services (DYS) prepared an analysis of the costs 
involved in establishing such a program, and the Commission staff responded 
with a subsequent analysis which recommended a significantly lower level of 
funding. Both analyses were discussed at length during the final meeting of 
the subcommittee. The subcommittee found the lower figures to be reasonable. 
However, they took no position on recommending the pilot projects. 
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The main issue of concern raised in discussions during the 19a9 General 
Assembly were tied to the $1.2 million fiscal impact reported by the 
Department of Corrections. During the course of this study, a cost estimate 
for a one year pilot project for four jurisdictions was sought by the 
subcommittee. The cost estimates which were provided to the subcommittee.were 
foufid to be excessive and Commission staff was directed to analyze the 
estimates. The subcommittee found that a much more conservative cost was 
likely to be encountered. 

Extrapolating the staff analysis in Appendix H, the subcommittee estimates 
the total annual cost for 17 detention homes to transport low-risk juveniles 
to local service appointments to be less than $180,884 annually. 

The subcommittee further found that an implementation on July 1, 1991 of 
the bill proposal listed in Appendix F, if the General Assembly chose to adopt 
it, would provide for adequate pre-planning 'and transition. 

In conclusion, the subcommittee found that it was inefficient to continue 
the current practice of having fully trained and equipped deputy sheriffs 
transport non-violent, low-risk juveniles between detention homes and local 
medical, dental and other service appointments. The subcommittee found these 
transports to be more efficiently and appropriately handled by per,sonnel 
employed by the juvenile detention homes. 

It was also found that the number of transports could be reduced by 
providing some services in the detention home on a purchase of services 
basis. The responsibility for transporting the low-risk individuals may serve 
as an additional impetus for reducing the number of transports. 

The subcommittee felt it had accomplished its charge by fully exploring 
the issue, encouraging the Department of Corrections consultant's study, and 
identifying realistic cost estimates. The findings and conclusions of the 
subcommi ttee were reached after considerable deliberation and input from the 
various interested parties. 

Since the study was conducted pursuant to a letter of request from Senator 
Macfarlane (as opposed to a directive from the full General Assembly), the 
subcommittee voted at its January 9, 1990 meeting to recommend that the 
information developed by the subcommittee, without a specific recommendation, 
be formally presented by the Commission to Senator Macfarlane, Governor Wilder 
and the 1990 General Assembly for their review. Should Senator Macfarlane 
choose to introduce the matter for consideration by the 1990 General Assembly, 
Commission staff would be made available to testify on the work and findings 
of the subcommittee. On January 16, 1990, the Commission voted to approve the 
findings and recommendations of the Treatment Issues Subcommittee. 
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LD6199152 

1989 SESSION 

HOUSE BILL NO. 1251 
Offered January 16,' 1989 

3 A BILL to amend and reenact § 16.1-254 of the Code of Virginia, relating to transportation 
4 of children in custody, detention or shelter care. 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Patrons-Diamonstein and Maxwell 

Referred to the Committee for Courts of Justice 

Be it enacted by the General Assembly of Virginia: 
1. That § 16.1-254 of the Code of Virginia is amended and reenacted as follows: 

§ 16.1-254. Responsibility for and limitation on transportation of children.-The. agency 
having custody or responsibility for supervision of a child pursuant to §§ 16.1-246, 
16.1-247, 16.1-248.1, 16.1-249 or 16.1-250 shall be responsible for transportation of the child. 
However, the chief judge of the juvenile and domestic relations district court shall 
Elesigaate the appropriate agencies ia eaeh may direct another agency of the county, city 
and or town, other than the Department of State Police, to be responsible fGF the 
transportation ef children pursuant tG * U.1 246, 16.l 247, 16.1 248.1, 16.1 249 an4 16.1 250, 
and as otherTNise ordered By the jtHlge transport a child who is known to be violent and 
disruptive . In no case shall a child known or believed to be under the age of fifteen 
years be transported or conveyed in a police patrol wagon. 

No child shall be transported with adults suspected of or charged with criminal acts. 

Official Use By Clerks 
Passed By 

The House of Delegates 
without amendment 0 
with amendment 0 
SUbstitute 0 
substitute w /amdt 0 

Date: ________ _ 

Clerk of the House of Delegates 
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Passed By The Senate 
without amendment 0 
with amendment 0 
SUbstitute 0 
substitute w /amdt 0 

Date: __________ 1 

Clerk of the Senate 
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J, CIlANCCIl MACf'AIlLANC 
2"$' IC"A'I'ONIAL DIST"ICT 

efT" 0" NOANOI( t 
TOWH 0' VINTON 

"OAHOICI: COUHTY 

.. , 0, BOA Zo, 
ROAHOIICC. VINOIH'" 2.002 

I • 

.. . f'-I' 

February I, 1989 

The Honorable Elmon T. Gray 
Chairman, Virginia State Crime Commission 
Room 326 

Dear Elmon: 
Re: SB 568 

As you know, I introduced the enclosed bill and appe~red before 
the Senate Courts of Justice committee during this Session. 

However, some opposition developed from the Department of Corrections 
wherein they claimed they did not have the personnel or the 
equipment to transport young people, as the sheriff's had requested. 

Accordingly, rather than create a confrontation and ill feelings 
and after consultation with the Sheriffs Association, I have 
concluded that it will be in the best interests of the affected, 
young people who are in custody, the Department of Corrections, 
and the Sheriffs across the Commonwealth, if the Crime Commission 
will consider placing this matter on their 1989 agenda. 

I respectively trust that you and the Commission will give this 
matter every consideration. I would be most appreciative if you 
will please advise me if you will work on this in 1989. 

your time and interest. I will be happy to provide 
information you may request. 

" 

Jmt: dj 

Enclosure 

cc: 

bcc: 

The Honorable Alan A. Diamonstein 

John Joncs/ 
Alvin Hudson 
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§ 16.1-254. Responsibility for and limitation on transportation of 
children. - The chief judge of the juvenile and domestic relations district 
court shall designate the appropriate agencies in each county, city and town, 
other than the Department of State Police, to be responsible for the 
transportation of children pursuant to §§ 16.1-246, 16.1-247, 16.1-248.1, 
~6.1-249 and 16.1-250, and as otherwise ordered by the judge. In no case shall 
a child known or believed to be under the age of fifteen years be transported or 
conveyed in a police patrol wagon. 

No child shall be transported with adults suspected of or charged with 
criminal acts. (Code 1950, § 16.1-196; 1956, c. 555; 1958, c. 344; 1971, Ex. 
Sess., c. 109; 1973, c. 440; 1974, c. 358; 1977, c. 559; 1979, c. 202.) 
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DATE 1/18/98 

THE POTENTIAL IMPACT OFm TS BILL IS 
1 2 345 

NEGLIGIBLE V RY LARGE 

DEPARTMENT OF CORRECTIONS 

• 
REVIEWED 

1989 LEGISLATIVE IMPACT STATEMENT 

~WJFED .z.tA)11I11il1t 
DEP 

___ MGR 

1" BILL NO.: PATRON(S): Diamonstein, Maxwell 

3. CO.M.KITTEE: Courts of Justice 4. REVIEWER: Glenn Radcliffe 

5. BILL SUMMARY/PURPOSE: To specify that the agency having custody or 
supervision of a child shall be responsible for the transporation of 
the child. 

(;. CURREN'l' SITUATION: section 16.1-254 of the Code presently provides 
for the chief juvenile & domestic relations court judge to designate 
the appropriate agency in the jurisdiction to be responsible for the 
transportation of children. 

7. PROGEU~VPOLICY IMPLICATIONS FOR AGENCY/CRIMINAL JUSTICE SYSTEM: 
(If fiscal impact, attach DPB-LIS form) 

Would require Additional PTE's at court service units and detention 
facilities. There are currently 31 court service units and 17 
detention homes in the Commonwealth. Adding one transportation officer 
(Grade 6) a.t each court service unit and two at each detention home 
would cost a minimum of $1,217,864 per year in salaries and fringe 
benefits alone. Under the current language of the bill group homes and 
other similar programs would also require additional PTE'S. 

This bill would require additional training for staff in appropriate 
restraint and transportation techniques and may involve state 
reimbursement for purchase of transportation vehicles. 

8. SPECIFIC AGENCY/POLITICAL SUBDIVISION AFFECTED 

DOC, DSS, Locally-operated detention homes and group homes, 
Sheriff's and Police Department 

OTHER any per ry, recommenaa 
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~tc., use back of form if necessary) 

The current transportation system for juveniles seems to be operating 
effectively. 

10. RECOMMENDATION: 

The Department is strongly opposed to this bill unless appropriate 
FTE's and equipment monies are provided to court service units, 
detention homes, and other affected programs. 
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FINAHCIAL IMPACt OF II. 9. 1251 RELAtING to tRAHSPoRtmOO OF CHILDREtI 

FACILlrt NO. OF tRAHSP02tATION OfFICERS SALA2r RET lREttEHT SOCIAL SEC. GROUP IllS. HOSPItALIZATION tOTAL 

COURt SEiVICE UHITS 31 (OOE AT EACH UHm $537,478 $61,23B m,365 S5,418 H3,772 $694,271 
@ m ,338 EACH 

JUIJ. DErEN! ION I«lKES 34 (TIIO AT EACH FACILlrrl $392,955 $49,159 
@ 213 OF SALARY AND BENEFITS 

$29,511 $3,961 HS,OOS $523,594 

TOTAL COStS FOR ONE FISCAL YEAR $930,433 Sl16,391 $69,876 $9,379 m,180 $1,217,864 
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TELEPHONE QUESTIONNAIRE 
(DETENTION HOMES) 

JUVENILE TRANSPORTATION STUDY 

FACILITY NAME: ________________________________________ _ 

LOCATION: ____________________________________________ __ 

CJNTACT: ____________________________________________ ___ 

PHONE: ________________________________________________ __ 

1. How many children are in the home? ____________________________ _ 

In social services custody? _____________________________________ __ 

How many beds? __________________________________________________ _ 

2. How many staff per shift? ____________ No. Shifts? ______________ _ 

3. How many vehicles for transport? ______________________________ ___ 

Secure Vehicles? ________________________________________________ _ 

4. What are transportation needs? 

Medical? ____________________ ,No. Trips/Wk? ________________________ __ 

Court? ____________________ ~No. Trips/Wk? ________________________ __ 

Other ____________________ ~No. Trips/Wk? ________________________ __ 

5. Who provides transportation services? 

Medical~: ________________________________________________________ _ 

Court,~: ____________ . ______________________________________________ _ 

Other~: __________________________________________________________ _ 

Violent, disruptive children~: __________________________________ __ 
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6. Are there problems making transportation arrangements? 

W/Sheriff? ____________________________________________________ _ 

W/Your Staff~? ________________________________________________ __ 

7. What do you do when your beds are full? 

Send children to another facility? ____________________________ ___ 

Make space(pull out a cot}? ______________________ . ____________ __ 

8. What jurisdictions do you serve? ______________________________ ___ 

9. Is there a better way to transport juveniles than is in effect 
at your home? ____________________________________________________ _ 

10. Further Comments? ________________________________________________ _ 
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§16.l-254. 

Juvenile Transportation Study 

Proposed Amendment 

Responsibility for and limitation on transportation of 

children. ~ The detention center having cUl?tody or responsibility for 

supervision of a child pursuant to §§16.1-246, 16.1-247, 16.1-248.1, 16.1-249 

or 16.1-250 shall be responsible for transportation of the child to all local 

medical appointments, dental appointments, psychiatric evaluations and special 

placements. B. However, the chief judge of the juvenile and domestic 

relations district court shall designate the appropri;;.te agencies in each 

county, city, and town, other than the Department of State Police, to be 

responsible for 1il the transportation of violent and disruotive children and 

(ii) the transportation of children to destinations other than those set forth 

in A. above, pursuant to §§16.1-246, 16.1-247, 16.1-248.1,16.1-249 and 

16.1-250, and as otherwise ordered by the judge. In no case shall a child 

known or believed to be under fifteen years be transported or conveyed in a 

police patrol wagon. 

No child shall be transported with adults suspected of or charged with 

criminal acts. 
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MORGENTHAU & PLANT AsSOCIATES 
Juvenile Justice & Corrections Consult~ng Service$ 

1408 N. Pitdmonl Wa" Suitt 200 
TaUahassee, Florida 32]1:2 

Tekphcne 904 422·0777 

CONSULTATION REPORT FOR THE 

COMMONWEALTH OF VIRGINIA REGARDING THE 

TRANSPORTATION OF JUVENILES IN DETENTION STATUS 

Sponsored By The 
AMERICAN CORRECTIONAL ASSOCIATION 

8025 Laurel Lakes Court 
Laurel Maryl~nd 20707 
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CONSULTATION REPORT FOR THE 

COMMONWEALTH OF VIRGINIA REGARDING THE 

TRANSPORTATION OF JUVENILES IN DETENTION STATUS 

I. INTRODUCTION 

In response to increasing concern on the part of members of the General 
Assembly of Virginia, sheriffs, judges, staff of the Department of Corrections 
Division of Youth Services, and other key officials in the Commonwealth of 
Virginia regarding the designation of responsibility for and the costs related 
to providing transportation for juveniles in secure detention status, Charles 
Kehoe, Director of the Department of Youth Services, requested technical 
assistance from the American Correctional Association (ACA) to conduct a 
review of the current situation. The firm of Morgenthau & Plant Associates 
was retained by ACA to conduct the review. 

The purposes of this review are threefold: . 
o Review the conditions and circumstances surrounding the development 

of Senate Bill No. 568, offered to the General Assembly of Virginia on January 
18, 1989, and a proposed amendment to that Bill which is currently being 
considered. 

o Assess the various ways different jurisdictions throughout the 
Commonwealth provide transportation for juveniles in detention status to 
determine whether current practices meet the need for public safety, present a 
personal risk to the transporter, are cost efficient, and are appropriate when 
viewed in light of national standards and practices for the transportation of 
youth. 

o Develop a series of recommendations designed to resolve the immediate 
transportation related concerns of all involved parties and propose a plan of 
action to address the longer term issues of designation of responsibility and 
costs associated with providing transportation for juveniles in secure 
detention status. 

The review included an on-site visit October 17-25, 1989, during which time 
discussions were held with numerous Division of Youth Services central office 
staff, all four Regional Administrators and their staffs, eight Detention Home 
Superintendents, four Court Services Unit Directors, thirty-five juveniles who 
had been transported recently, and the following public officials and other 
key individuals who had an interest in this matter: 

o Delegate Clifton A. (Chip) Woodrum, Sixteenth District 
o Judge Robert P. Frank, Newport News 
o Judge Larry G. Elder, Petersburg, Dinwiddie 
o Judge Philip Trompeter, Roanoke 
o Eiecutive Director John Jones, Virginia Sheriffs Assoc. 
o Sheriff Clay Hester, City of Newport news 
o Sheriff Alvin Hudson, Roanoke City 
o Director Robert Colvin, Virginia Crime Commission 
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o Attorney Robie Ingram, Crime Commission 
o Budget Manager Walt SmileYt Dept. of Planning and Budget 
o Staff Analyst Jim Roberts, House Appropriation§ Committee 
o President Jay Melvin, Virginia Detention Home Assoc. 
o President Dave Marsden, Virginia Juvenile Officers Assoc. 
o Executive Director Wayne Frith, Crater Juvenile Detention 

Commission and Member, Executive Committee of the 
Virginia Council on Juvenile Detention 

o President Harry Ayer, Virginia Court Services Assoc. 
o Chairperson Becky China, Virginia Community Residential 

Care Association 

II. BACKGROUND 

The Department of Corrections requested Juvenile Justice and Delinquency 
Prevention Act (JJDPA) funding in 1977 for the transportation of juveniles to 
detention homes in lieu of placement in adult jails. Participation by the 
localities was limited, and in the first two years of operation, all 
transportation reimbursements were for travel between jails, detention homes 
and court. In the third year sheriffs were reimbursed for transporting youth 
to medical,.dental and diagnostic appointments. In'the fourth year, the 
Department combined transportation netwDrks with other jail removal initiative 
projects, and grant fi12 dQcumentatiQ~ indicates that since that time, while 
there were participating localities, not all jurisdictions were aware of this 
resource, and up to 66% of allocated funds (Fyts 83 to 89) for this purpose 
remained unspent. 

The JJDPA grant for FY 1988/89 did not expand the number of localities in the 
network. The Department of Criminal Justice Services (DCJS) expressed 
reluctance to continue to provide JJDPA funding for local transportation 
networks due to continual underspending and the Department of Correction's 
reliance on federal funds to carry out transportation activities mandated by 
state law. The Department was asked by DCJS to develop and submit a cost 
assumption plan prior to the disbursement of funds. The Department in turn 
asked the participating jurisdictions for a cost assumption plan, four of 
which indicated that they would no longer offer transportation services if 
their localities would be financially responsible to do so. DCJS clarified 
its intent to the Department that state dollars were to assume the cost of 
transporting youth, and a letter reSCinding the expectations for localities 
was circulated. 

During the 1989 session of the General Assembly of Virginia, Senator Granger 
Macfarlane introduced Senate Bill No. 568, which would have amended Section 
16.1-254 of the Code of Virginia, relating to transportation of children in 
custody, detention or shelter care. The amendment would 
have required the agency having custody or responsibility for supervision of a 
child to be responsible for transportation of the child, except that the Chief 
Judge of the Juvenile and Domestic Relations District Court may direct another 
agency of the county, city or town, other than the Department of State Police, 
to transport a child who is known to be violent and disruptive. This 
amendment would have addressed inadequate resource base, workload, scheduling, 
and other concerns expressed initially by Sheriffs in Roanoke and Newport 
News. 
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The Bill did not pass, and Senator Macfarlane requested the Crime Commission 
to review the issue of transportation of juveniles. Delegate Clifton A. {Chip} 
Woodrum, Sixteenth District, sitting as Chairman of the_Crime Commission's 
Treatment Committee, met several times with representatives from the 
Department of Corrections, John Jones of the Virginia Sheriffs Association, 
and staff from the Senate Finance and House Appropriations Committees. The 
initial position of the Sheriffs, as represented by Mr. Jones, was to divest 
themselves from the duty of transporting nonMviolent juveniles. That position 
was modified as a result of these meetings. Their current position would have 
detention home staff assume responsibility for transporting non-violent 
juveniles in their custody to all local medical and dental appointments, 
psychiatric evaluations and special placements. Sheriffs would retain the 
duty to transport juveniles to and from court and those found to be violent 
and disruptive. 

III. TRANSPORTATION WORKLOAD 

FINDINGS 

In August, 1989, the Department of Youth Services requested from each of the 
seventeen detention homes specific infprmation about transportation activities 
which had taken place at their homes during the first month of each quarter 
for fiscal year 1988. While this data is not complete (in some instances 
records had not been kept), it does establish a baseline for further analysis. 
These data reveal that, for the four months specified, there were 936 youth 
transported for the following reasons: 

0 Medical/Dental 393 
0 Pre-existing Medical/Dental 138 
0 Psychological Examination 69 
0 To Another Facility 186 
0 For Placement Interviews 18 
0 Circuit Court 132 

The above instances of transportation were provided by: 

0 Sheriff's Departments 612 
0 Detention Home Staff 84 
0 Court Service Unit Staff 48 
0 Police Departments 39 
0 Parents 5 
0 Social Services Staff. 2 

When annualized, these data indicate a significant transportation workload 
impact, particularly for sheriffs and other law enforcement personnel. 

In addition to the above data, detention home superintendents also identified 
a number of concerns relating to cost, scheduling, who decides which youth are 
violent and disruptive, and communication problems between their staff and 
judges, sheriffs, court service units, and others involved in the 
transportation of youth. They were also concerned about the overall negative 
impact of transportation requirements in light of overcrowaed conditions in 
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many detention homes and inadequate personnel, vehicle, and equipment 
resources to meet this need. 

Superintendents further expressed concern about the changing nature of youth 
detained within some of their facilities. This was particularly true for 
detention homes located in the northern part of the Commonwealth and along 
major north/south interstate highways, where significantly increasing numbers 
of violent and disruptive juveniles from northern states are arrested as a 
result of their involvement in drug trafficking and other criminal behavior. 
These youth are often unknown to local juvenile justice and corrections 
professionals, are very mature in stature and demeanor, and present additional 
security and supervision requirements for detention home staff. Many of these 
juveniles are dangerous and require the added security of well equipped 
vehi~les and trained transportation staff when being transported for any 
reason. 

Superintendents also acknowledged that not all youth in secure detention 
status were violent and disruptive, and that many of them could be (and 
currently are) safely transported by detention home staff, counselors, parents 
and other non-law enforcement personnel, without compromise to public safety. 

Discussions with Sheriffs from Roanoke and Newport News, John Jones of the 
Sheriffs Association, and various Division of Youth Services and court service 
unit staff, revealed many parallel observations and concerns. 

In addition to discussions with public officials and agency personnel, 
approximately 35 youth from throughout the Commonwealth were interviewed 
concerning their transportation related experiences while in secure detention 
status. Many of them stated that for purposes of medical/dental appointments, 
psychological evaluations, and special placements, they had been transported 
by many different individuals, including law enforcement personnel, detention 
home staff, counselors, parents and/or relatives, volunteers, and group home 
staff. 

Youth reported that transportation for court hearings and for movement between 
detention homes was almost always provided by sheriffs deputies. Responses to 
specific questions about their handling by these deputies revealed that, with 
few exceptions, their experiences were basically positive and were well within 
standards characteristic of professionally trained law enforcement personnel 
carrying out this function. 

The few exceptions noted above included: 

o Complaints that meals and bathroom stops were not always 
provided on long (up to 5 hour) trips. 

o Complaints of direct contact with adult prisoners (in one 
instance being shackled to an adult during a trip, and in 
several other instances, being placed in holding cells with 
adults) • 

o Complaints of embarrassment resulting from exposure to 
public view while in mechanical restraints (including 
leg shackles, handcuffs and restraining belts). 
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CONCLUSIONS 

The approach to transportation of juveniles in secure d~tention status varies 
considerably from jurisdiction to jurisdiction and, while these variations are 
not in and of themselves problematic, more consistency throughout the 
Commonwealth would result in improved transportation services to youth and 
more efficient use of scarce resources to meet increasing transportation 
needs. 

There are increasing numbers of youth placed in detention homes who have a 
documented history of violent behavior, a documented history of escape or 
attempted escape, are from out of state and unknown to local professionals, or 
who face serious charges and sanctions (particularly certification to adult 
court). These youth should be classified as "high-risk" as they are more 
likely to pose security problems when being transported than those youth who 
do not have such a history, are known to local professionals, or who are not 
facing serious charges and sanctions. The development of a secure 
transportation system, including appropriately equipped vehicles and trained 
staff, will be necessary in order to more efficiently meet the current and 
future transportation needs of these high-risk youth • . 
While the number of high-risk youth placed in detention homes is increasing, 
there are also increasing numbers of "low-risk" youth (those who are not 
violent, have no history of escape or attempted escape, are known to local 
professionals, and are not facing serious charges and sanctions). 
Transporting these low-risk youth in mechanical restraints in secure Sheriff's 
department vehicles supervised by Sheriff's deputies is neither necp-ssury nor 
an efficient use of law enforcement resources. 

The Department of Youth Services is the most appropriate agency in the 
Commonwealth to provide transportation services for youth who are involved in 
the juvenile justice system. Personnel who are specially trained to work with 
youth, including those who are high-risk, should have responsibility for their 
supervision and handling while under the jurisdiction of the juvenile court. 

RECOMMENDATIONS 

The workload impact on Sheriff's departments resulting from the need to 
transport youth to and from court for hearings and between detention homes due 
to overcrowding is significant, and will continue to grow in the future. 
Greater control of this increasing drain on Sheriff's resources might be 
achieved by evaluating whether there are workable alternatives available which 
would reduce the need for transportation of youth for these purposes. 

Insights offered by Sheriffs Hester (Newport News) and Hudson (Roanoke City) 
led to an eVJluation of current transportation requirements from the point of 
view of whether they were necessary. Several detention home superintendents 
expressed very creative ideas about alternative ways to provide medical/dental 
services and psychological evaluations within their facilities, thereby 
eliminating the need for transportation altogether for these purposes. 

Where these services would be difficult to provide within the detention home, 
superintendents mostly agreed that, given additional resources, their staff 
could provide transportation when needed for non-violent youth. In instances 
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serving multiple jurisdictions), resources could be given to court service 
units who would make arrangements for transportation services for non-violent 
youth as needed. 

The use of closed circuit television linkages between detention homes and 
courts for selected hearings might be a workable alternative in some 
jurisdictions. Increased resources could be used by detention home and court 
service unit staff to transport non-violent youth to and from court hearings, 
which would result in more efficient use of transportation dollars. The 
development of "holdover" programs . which provide 
for supervision of youth overnight in community facilities (i.e. a room in a 
firehouse, church, or motel) might result in reducing the more costly movement 
of youth between detention homes due to overcrowding. These and other 
strategies to reduce the need for transportation wherever possible and without 
compromise to public safety should be included in plans to address future 
transportation need. 

The proposed amendment to Section 16.1-254, which reflects the current 
position of the Sheriffs Association , is an excellent 
first step towards a cost efficient approach to address an initial problem of 
transporting low-risk youth to local medical and dental appointments, 
psychiatric evaluations and special placements. In discussions with a variety 
of individuals who have an interest in this matter, several recommendations 
were raised which are worthy of merit. These include: 

o Modify the amendment to establish four pilot sites for a one year 
period where this approach would be tested. The recommended sites include 
Newport News, Roanoke, one Commission operated urban and one Commission 
operated rural locality. Establish a small workgroup to visit each of the 
four sites and, with the assistance of the DYS Regional Administrators, 
conduct a review of projected costs, staffing, equipment and vehicle needs, 
and issues and concerns whi~~h need resolution. The workgroup members should 
include Jay Melvin, Wayne Frith, Ma\'k Johnson, Harry Ayer, and John Jones. 
Robie Ingram should be asked to participate in at least one of the reviews to 
assist with statutory issues which might be raised. 

o Modify the amendment to permit counselors, parents, volunteers and 
others to transport low-risk youth where appropriate. 

o Modify the amendment to designate detaining jurisdictions as 
responsible for transporting youth in detention status for appointments which 
are more than 25 miles from the detention facility. 

o Modify the amendment to mandate that DYS conduct a formal study of 
the four pilot sites and the transportation needs throughout the Commonwealth 
and submit a report with recommendations to the General Assembly in January, 
1991. In addition to staffing and cost analysis, the formal study should 
include strategies which reduce the need to mOYe juveniles Otlt of detention 
homes for purposes of medical and dental appointments, psychiatric 
evaluations, and special placements, as well as strategie5 designed to avoid 
transporting juveniles between detention homes due to overcl'owding. 
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COMMONWEALTH of VIRGINIA 
IN RESPONSE TO 

THIS LETTER TELEPHONE 
(804) 225·4534 

ROBERT E. COLVIN 
EXECUTIVE DIRECTOR 

VIRGINIA STATE CRIME COMMISSION 

General Assembly Building 

January 4, 1990 

The Honorable Clifton A. Woodrum 
P.O. Box 1371 
Roanoke, Virginia 24007 

Dear Cllip: 

MEMBERS 
FROM THE SENATE OF VIRGINIA 

ELM ON T GRAY. CHAIRMAN 
HOWARD P. ANDERSON 
ELMO G. CROSS. JR 

FROM THE HOUSE OF DELEGATES' 
ROBERT B. BALL. SR • VICE CHAIRMAN 
V THOMAS FOREI-'AND. JR 
RAYMOND R GUEST, JR 
A. L. PHILPOTT 
WARREN G. STAMBAUGH 
CLIFTON A. WOODRUM 

APPOINTMENTS BY THE GOVERNOR: 
ROBERT C. BOBB 
ROBERT F. HORAN. JR. 
GEORGE F RICKETTS. SR. 

ATTORNEY GENERAL'S OFFICE 
H LANE KNEEDLER 

On December 20, 1989, your treatment subcommittee studying juvenile 
transportation agreed that a one-year pilot project would be proposed 
involving four detention homes who would assv:.me the responsibilities of 
transporting non-violent detainees to local medical, dental and psychiatric 
appointments. 

One of the detention home directors at the meeting guessed at $55,000 as 
the additional annual cost for his own center. The subcommittee then directed 
staff to work out a realistic figure with Division of Youth Services Director 
Chuck Kehoe and the detention home representatives. On Wednesday, January 3, 
1989, Mr. Kehoe provided figures which were developed by tIle four proposed 
pilot sites as follows: 

Location 

Northern Virginia 
Crater 
Newport News 
Roanoke City 

Pilot Cost 

$ 36,430 
42,000 
41,729 
57,458 

Population 

44.8 
20.0 
34.4 
18.8 

I believe the figures to be excessive in light of the proposed activity, 
to wit: transport non-violent children to local "service" appointments. The 
remainder of this letter lists the basis of this conclusion. 

GENERAL ASSEMBLY BUILDING· 910 CAPITOL STREET' SUITE 915· RICHMOND. VIRGINIA 23219 
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Delegate Woodrum 
January 4, 1990 
page two 

Review of the Pr0p.0sals: 

A review of the details of the requests, (copies attached) reveals 
requests for a new Ford Crown Victoria with cellular phone, security package, 
car insurance at $2,500, maintenance cost $1,000 AND $.24 per mile for 3120 
miles. Another request listed a 12 passenger van at $19,000 AND $.24 per mile 
for 5200 miles. 

Regarding personnel, Northern Virginia listed three trips per t .... eek times 
four hours per trip times two people at $10.50 per hour, plus 7.65% FICA which 
equals $13,564. It should be noted that according to "The Friday Report," 
Northern Virginia reports the highest average daily population of the four 
proposed pilot sites. Two other sites with smaller populations listed more 
than .,/;35,000 in total estimated personnel costs. 

Staff Analysis: Vehicles 

Local sheriff's offices (and in some cases individual deputy sheriffs) 
receive at total of $.24 per mile reimbursement from the State to cover 
depreciation, maintenance, repair, fuel and all other cost associated with 
operating a patrol vehicle. No funding is provided up front for the 
purchase. The same formula should be used in the instant case. 

Northern Virginia estimated 3,120 and Roanoke estimated 5,200 additional 
miles annually to undertake this project. At $.24 per mile, the associated 
costs of $748 and $1,248 are very reasonable. 

$500 for a protective vehicle screen and unlocking the rear door handles, 
along with $1,500 for a radio (Department of Corrections or local sheriff's 
frequency) would appear to be reasonable. 

Additionally, Mr. Kehoe advised that each detention center currently has 
at least one public-use vehicle available. 

Staff Analysis: Personnel 

According to figures and testimony provided to the subcommittee by the 
Depa,rtment of Corrections, 17 detention homes, which housed a total average of 
523.4 juveniles during December 1989, reported 618 transports over a four 
month period in 1989 for current and pre-existing medical, dental, 
psychological and placement appointments. This equates to 3.5422239 trips per 
detainee per year. (618 x 31523.4). Assuming four hours total time on average 
for each trip, the total man hours required per detention home could be 
determined by 4 hours x 3.5422239 trips (= 14.17 - rounded) x average daily 
population (ADP). 

* It should be noted that testimony revealed a m~n~mum reported trip and 
waiting time of 15 minutes and a maximum of 10 hours. No further data was 
available for staff comparison. Also, the total of 618 transports for the 4 
month period includes violent AND non-violent juveniles. 
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Delegate Woodrum 
January 4, 1990 
page three 

One consideration raised by Mr. Kehoe was that several areas may have to 
pay time and a half to employ qualified people. Under this assumption, the 
hourly personnel cost listed by Northern Virginia of $11.30 (including FICA) 
would be $16.95 at time and a halE. 

ADP x factor = man hours x hour rate (l.5) = total $ 

Northern Virginia 44.8 x 14.17 = 635 x 16.95 = $10,763 
Crater 20.0 x 14.17 = 283 x 16.95 = 4,797 
Newport News 34.4 x 14.17-= 487 x 16.95 = 8,255 
Roanoke City 18.8 x 14.17 = 266 x 16.95 = 4,508 

Recommendation for Discussion 

Roanoke listed the highest anticipated additional annual mileage at 5,200 
miles. Using this higher figure for all locations at $.24 per mile 
reimbursement, $1500 for a radio and $500 for security enhancement, the table 
below lists the total vehicle costs that could be anticipated. 

Using the time and a half hourly rate calculation, the table also lists 
total anticipated personnel costs. Finally, total cost is listed. 

Locality Veh.f:..!l.l& Personnel Total 

Nort.hern Vi r:ginia $ 3,248 $ 10,763 $ 14,011 
Crater 3,248 4,797 8~045 
Newport News 3,248 8,255 11,503 
Roanoke City 3,248 4,508 7,756 

I hope this analysis is of use to your subcommittee in initiating your 
discussions on January 9th. I look forward to seeing you then. 

REClrn 

cc: Mr. Chuck Kehoe 

Sincerely, 

Robert E. Colvin 
Executive Director 
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TOTAL 5200 $2000 VEHICLE . 
MAN HOUR RAIE PERSONNEL MILES RADIO AND TOTAL COST 

DETENTION AVG. ' x FACTOR = HOURS X (1.5) = COST + X .24 + SECURITY = :1.st YEAR 

Western Region 

Shenal1doah Valley 24.8 14.17 351 $16.95 $5949 $1248 $2000 $9197 

Roanoke :1.8.8 :1.4.:1.7 266 16.95 4508 :1.248 2000 7756 

Danville 29.6 14.17 419 16.95 7102 1248 2000 10350 

New River Valley 15.8 14.17 224 16.95 3797 :1.248 2000 7045 

Highlands 14.0 14.17 198 16.95 3356 1248 2000 6604 

Northern Region 

Rappahannock 17.6 :1.4.:1.7 249 16.95 4221 1248 2000 7469 

Northern Va. 44.8 14.:1.7 635 16.95 10763 1248 20001 14011 

Prince William 23.2 :1.4.:1.7 329 16.95 5577 1248 2000 8825 

~ Fairfax 39.4 :1.6.95 1248 2000 12706 I 14.:1.7 558 9458 
\.]l 

Central 'Region 

Chesterfield 24.4 :1.4.17 346 :1.6.95 5865 1248 2000 9113 

Richmond 61.0 14.:1.7 864 16.95 14645 1248 2000 17893 

Lynchburg 16.0 14.17 227 16.95 3848 1248 2000 7096 

Henrico :1.9.2 :1.4..17 272 16.95 4610 1248 2000 7858 

Eastern Region 

Tidewater 57.8 14.17 819 16.95 13882 1248 2000 17130 

Nor£olk 62.6 :1.4..:1.7 887 16.95 15035 1248 2000 18283 

Newport News 34.4 :1.4.:1.7 487 16.95 8255 1248 2000 11503 

Crater 20.0 14.:1.7 283 16.95 47gq 1248 2000 8045 
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1 D 12/30/89 Ingram C 01/10/90 kmk 

2 SENATE BILL NO ............. HOUSE BILL NO ............ . 

3 A BILL to amend the Code of Virginia by adding a section numbered 
4 16.1-254.1, relating to transportation of children in det~ntion 
5 homes. 

6 

7 . Be it enacted by the General Assembly of Virginia: 

8 1. That the Code of Virginia is amended by adding a new section 

9 numbered 16.1-254.1 as follows: 

10 § 16.1-254.1. Experimental program -for transportation of 

11 children.--A. Notvlithst~nding the provisions of § 16.1-254, those 

12 juvenile detention centers designated by the Department of Youth 

13 Services as participants in an experimental program for transportation 

14 of children shall be subject to the following responsibilities and 

15 limitations on the transporta.tion of children: 

16 1. The detention center having custody or responsiblity for 

17 supervision of a child, pursuant to §§ 16.1-246, 16.1-247, 16.1~248.1, 

18 16.1-249, or 16.1-250, sha~l be resPo~si~le for transportation of the 

19 child to all local medical appointments, dental appointments, 

20 ~chiatric evaluations, and special placements. 

21 2. However, the chief judge of the juvenile and domestic 

22 relations district court shall designate the aPJ2E.SP.riate agencies in 

23 each countv, city, or tov;n, other than the Department of state Police, 

24 to be responsible for (i) the transportation of violent and disruptive 

25 children and (ii) the t:t'ansDortation of children to destinations other 

26 than those set forth in subdivision 1 above, pursuant to §§ 16.1-246, 
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1 16.1-247, 16.1-248.1, 16.1-249, and 16.1-250, and as otherwise ordered 

2 by the judge. 

3 In no case shall a child known or believed to be under fifteen 

4 years of age be transPorted or conveyed in a police patrol waqon. No 

5 child shall be transported with adults suspected of or charged with 

6 criminal acts. 

7 B. This section shall expire on June 30, 1991. 

8 # 
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