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ACELIGITIONDS
In previous issues of the Jail Suicide Update, we have periodically discussed the relationship of jail suicide and liability. In again
revisiting the topic of jail suicide litigation, we prasent the following article by Fred Cohen, Professor of Law and Criminal Justice
atthe State University of New York at Albany. Following his extensive review and analysis of current federal caselaw, Professor
Cohen wirites — ‘the plaintiffs must show that the defendants acted under color of state law — usually not difficult to do — and
that the decedent or survivor was deprived of some federally protected right— usually quite difficult to do— andthat denial of such

a right creates liability — now almost impossible to do.”

In explaining that the federal courts are reluctant to find defendants liable in cases in which the potential for suicide should have
been known or identified by jail officials, Protessor Cohen bluntly states that the ‘“distressing aspect of modem caselaw is the
premium it appears to place onignorance; a premium which is anti-therapeutic and life threatening.” He concludes the article by
calling upon the federal courts to become more pro-active in fashioning and enforcing rules dasigned to reduce custodial suicide,

Liability for Custodial Suicide: The Information Base Requirements
by Fred Cohen .

With the adoption of certain procedures and with changes in
operationsand structure, itis conceivable thatcustodial suicides
could be eliminated. This would entail such measures as
regular strip and body cavity searches; unremitting visual and
auditory surveillance, including cells which afford no privacy;
extraordinary measures as to clothing and personal
possessions; in-depth screening and counseling; and broadly-
shared risk information.?

A person who is constantly observed and deprived of any
device which may be used to cause death is an unlikely
candidate for suicide. However, the tariff for such an approach
in terms of over-inclusiveness, the end of all individual privacy
and mostattributes of human dignity, and the dubious allocation
oflimited dollars shouldbe viewed as prohibitive. The elimination
of custodial suicide is not a reasonable objective whether
viewed from a cost-benefit analysis or as a matter of social
policy. Ifthatis so, we may then ask what policy objactives are
reasonable and attainable conceming custodial suicide? What
role do the courts have in fashioning and enforcing rules
designed to reduce — not eliminate — custodial suicide and
to provide just compensation where liability is established?

The primary thrust of this atticle is a review and analysis of
recent caselaw on custodial suicide, Emphasis is on federal
caselawand onjails and police lockups, While statelawclaims
and prison suicide cases will be alluded to, the great majority
of attemptsand successful suicides occurin short-term custodial
facilities and most of the reported decisions involve federal
litigation and federal constitutional standards.

Without some actual orconstructive knowledge of anindividual's
potential for commitling suicide, custodians simply have no
liability and thelitigation may neverreach the complexquestions

associated with a particular facility’s preventive measures. In
tha space allotted, | have opted to emphasize the problems
related to the information base, although the reader will find
references to a broader array of key legal questions. | have
also opted to state my personal views on some of the key
issues, especiaily regarding a judicial tendency to place a
premium on ignorance of suicide-relsvant material.

Overview

Custodial suicide litigation seeking damages may occurin the
federal courts in the form of a Civil Rights Action orin the state
courts in the form of a wrongful death action.2 As a federal
action— and these constitute the vast majority of the reported
cases — the plaintiffs must show that the defendants acted
under color of state law — usually not difficult to do — and that
the decedent or survivor was deprived of some federally
protected right — usually quite difficult to do — and that denial
of such a right creates liability — now almost impossible to do,
The federal courts have made the liability requirements for
custodial suicide so onerous, that many plaintiffs’ claims will
not escape a motion for summary judgment.

The custodian’s legal duty wiil always be preventive.3 The
plaintifi’s claim invariably will charge the defendants with a
particular failure to act (or omission): a failure to properly
screen; failureto conveyinformation relevantto suicide potential;
failure to recognize signs and symptoms of suicids; failure to
provide a safe environment; failure to train; failure fo act
promptly or properly after the act of suicide; failure to search or
remove implements or material suitable for suicide; design
failure; failure to provide appropriate treatment (nearly always
limited to prison versus jail cases); and so on.



The reported federal decisions are beginning to coalesce
around the requisite standards of liability and certain general
legal rules are now regularly repeated. They are:

1.Custodians — whether they be police at a lockup;
sheriffs at a jail or correctional officials at a prison — are
notinsurers of thelife and safety of thosein theircharge.
While there clearly are constitutional duties to preserve
life and to provide medical or mental health care, these
duties will not translate into some guarantee of safety,
health, or the continuity of life.

2.The standardforliabilityinthefederal courtsis deliberate
(sometimes referred to as reckless) indifference which,
at a minimum, means culpability beyond mere
negligence. The defendants must be shown either to
have had knowledge of a particular vulnerability to
suicide or be required to have known; this knowledge
must create a strong likelihood, as opposed to the
possibility, of suicide; and this “strong likelihood” must
be so obvious that a lay person would easily recognize
the need for some preventive action.4 Parenthetically,
the courts seem to be unaware of the fact that they are
borrowing the “obvious to a layman" phrase from prison
and jail mental heaith cases which state that a mental
iliness or medical need is serious if it would be obvious
to a lay person that treatment was needed.5

A custodial suicide per se is not conclusive proof of
deliberate indifference. Ifit were then custodians would
in fact be required to provide suicide-proof institutions.8

3.The general right of detainees to receive basic medical
or mental health care does not place upon jail officials
the responsibility to screen every detainee for suicidal
tendencies.? A high percentage of detainees arrive ata
lockup or jail under the influence of alcohol or some
other drug and judicial decisions now hold that being
“under the influence” alone does not enhance the
custodian's duty to screen or to take extraordinary
suicide preventive measures.8

By failing to mandate some screening the federal courts
— perhaps inadvertently — have placed a premium on
custodial ignorance, Custodians may now be in the
untenable position of being held to higher standards
whenthey possess suicide-relevantknowledge. Should
this position actually retard efforts to obtain information
or the use of the increasingly popular, effective, and
easy to use suicide screening instruments regularly
favoredinthe Jail Suicide Update, it shouldbe regarded
as bad policy and as anti-therapeutic.9

4.Absent a threat to commit suicide that is, or should be,
taken seriously or knowledge that the individual has in
fact attempted suicide in the recent past, the courts are
extremely reluctant to impose liability. 19

Indeed, the Eleventh Circuit Court of Appeals recently stated,
“In the absence of a previous threat or an earlier attempt at
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suicide, we know of no federal court in the nation that has
concluded that official conduct in failing to prevent a suicide
constitutes deliberate indifference." 11

As stringentasthat standardis, some courts willnot find liability
even after a suicide threat which clearly should have been
taken seriously. In Zwalesky v. Manistee Co., Mich.,2 an
intoxicated, violent, threatening detainee, who was hitting his
head against the. police car's protective screen, threatened
suicide. He fulfilled the threat within an hour and a half of
detention and the count granted immunity to the defendants.,
That is, no special precautions seemed in order.

Zwalesky aside, the law seems clearly established that
custodians must take some measures to prevent suicide once
they know, or should know, that a suicide is highly probable.
Thereis, however, a continuing lack of clarity conceming what
those measures must be. 13

The nature of the risk nomally defines the legal duty. Thus,
appropriate measures will range from removai of personal items to
surveillance, use of double-celling, counseling, and so on.

The Foundational Law

Whymayone party be heldliableforanotherperson’sintentional
act of self-destruction? This question is not answered by
referring only to the various human and environmental factors
which may be important contributing factors in explaining or
predicting suicide. Understanding the cause of an event need
not create a basis for blame.

And it is blame that the federal courts insist upon. Following
the lead of the Supreme Court, the federal courts read the
Eighth and Fourteenth Amendments as aimed at official abuse
of power and not simply inaction or inadvertence. 14

The legal foundation for govemmental liability is having an
individualinactual physical custody. In DeShaneyv. Winnebago
Countythe Supreme Court held that while government has no
affirmative obligation to provide services, when government
holds a person against their will there is a corresponding duty
toassume some responsibility fortheir safety and general well-
being.15 A special relationship marked by dependency thus
arises and the custodian and his inmate are no longer
strangers.16

if a person in confinement manages to slit his wrists the
custodian is plainly under a duty to take reasonable steps to
staunch the bleeding and to rapidly obtain medical care. This
post-injury duty stems from the fact of custody and obvious
need and it does not somehow depend on who created the
medical urgency.!?

Does the post-injury duty to ameliorate the harm or 1o have
taken measures to prevent self-injury depend on the legal
basis for custody? Jails and lockups, after all, will house
persons awaiting booking, bail, trial, transfer to a prison as a
probation or parole violator, transfer to a mental institution, in
“protective custody” or serving a relatively short sentence,



The short answerto the question just posed is: Thelegal basis
for custody is not determinative of the custodian's duty to
prevent suicide or to take reasonable steps in the face of a
sticide attempt.

In Buffington v. Baltimore Co., Md., 18 police held the decedent
in what they termed protective custody and then claimed that
this released them from any custodial obligations to prevent
harm. The Court of Appeals answered, “Nothing in the Court's
rationals [citing to DeShaney]} for finding that some affirmative
duty arisas once the state takes custody of anindividual canbe
read to imply that the existence of the duty somehow tums on
the reason for taking custody."19

Suppose a detainee is being held illegally in that he was
arrested without a warrant and not promplly brought before a
magistrate for arraignment? The Eight Circuit, correctly in my
view, recently held that illegal incarceration for seven days
cannot constitute proximate causation fur a custodial suicide
absent some evidence that the defendants knew or should
have known that some preventive action was necessary.20

The failure to promptly arraign -— known as a Gerstein?1-
Riverside22 violation— may have evidentiary consequences;
there might be a recovery of nominzl! damages for the illegal
detention; but without more there ig no liability for a suicide.

What might constitute the “more’ necessary for liability?
First, the entire package of liability issues which are
determinative of any custodial suicide must be present.
Second, | am convinced that liability could attach if the
decedent became increasingly agitated due to his illegal
confinement; that he might have heen released on ball if
promptly arraigned and that this agitation was proved to be
the trigger for the suicide.23

One final point on the actual custody issue; There are a few
state court decisions which establish a tort law basis for
liability for suicide when theie is no actual custedy, For
example, in Eisel v. Board of Education24 a Maryland court
held that school counselors have a duty to use reasonable
means to attempt to prevent a suicide when they are on
notice of a child or adolescent student's suicidal intent.

This, of course, is based on a state court’s interpretation of
statelawasit relates to a wrongful death and survivoraction.
The court understood that this was a novel holding; and that
it is rare to find liability for noncustodial suicide in the
analogous situation of therapists, church pastors who counsel
and lawyers who advise.25

The Supreme Court has clearly established that in our
context the Cruel and Unusual Punishment Clause of the
Eighth Amendment applies only to persons in confinement
after conviction of a crime while the Due Process Clause of
the Fourteenth Amendment applies to the custody-related
claims of detainees.26 Conviction provides a lawful basis for
punishment which may not be cruel or unusual while a

person who has not been convicted may not be punished at
all.27

As a general proposition, the same criteria are applied under
tha Fourteenth Amendment and underthe Eighth Amendment
to resolve claims to medical and psychiatric care as well as to
custodial suicide. As one court recently put it in a custodial
suicide case, “The Fourteenth Amendment right of pretrial
detainess, like the Eighth Amendment right of convicted
prisoners, requires that govemment officials not be deliberately
indifferent to any serious medical needs of detainees,”28

if there are any differences between the convicted and the
unconvicted, one would think that the unconvicted have a
stronger claim to legal protection. While that may occur at
some unconscious level of decision-making, the reported
decisions recognize that while jails and prisons are different
places withdifferent populations and missions, the constitutional
criteria for resolving custodial suicide cases are the same.29
As | will develop later, | beliave the courts have ighored some
major differences in the duty owed persons in jail and prison
and missed the opportunity to impose appropriately different
obligations. In particular, [ refer to prevention and treatment
obligations.

Before turning to an elaboration of constitutional criteria, one
further point of foundational law deserves mention. Consistent
with the great bulk of the literature and reported cases, | have
been using the term pretrial detainee to refer to all persons in
penal confinement prior to conviction, This approach is not
entirely accurate and courts may recognize this in the near
future,

There is a pointin the criminal justice process where a person
is no longer an arrestee but where he also may not yet be a
detainee. That point would follow a lawful arrest30 and include
confinement during the booking process and while awaiting
arraignment. tmay also include confinement where the arrest
was illegal in not being based on probable cause.

If this interim status is accorded a distinct status then a
custodial suicide claim might be brought under the Fourth
Amendment and subject to search and seizure analysis. This,
in tum, may make it somewhat easier to establish a claim if it
is judged by a reasonableness, as opposed to deliberate
indifference, standard.

Put somewhat differently, an interim status suicide claim may
go forward on proof that exceeds negligence but still falls short
of the more onerous standard of deliberate indifference. Atthe
least, this could allow a plaintif's claim to escape summary
judgment and reach a jury.31

Theories of Liability and Deliberate Indifference

There are three major theories of liability presentiy utilized in
custodial suicide cases and all must eventually linkthemselves
to the demanding test of deliberate indifference.32

These theories are: (1) failure to provide medical or mental
health carefora seriousmedical or, morelikely, psychological
disorder; (2) failure to provide a non-life threatening (or
safe) environment; and (3) failure to train. With the Court’s



recent decision in Wilson v. Seiter,33 and its earlier decisions
in Estellev. Gamble34 and Cityof Cantonv. Harris,35deliberate
indifference is the state of mind requirement for prison (and
presumably jail) conditions cases, failure to train claims, and
medical/psychiatric claims,36

Thereported decisions are confused onthe precise boundaries
of these competing theories and this is especially so for a
“ailure to protect” claim and a failure to provide medical/
psychiatric care claim. When courts analyze a custodial
suicide case along mental health care lines they seemimplicitly
to acceptsuicide as caused by some mental aberration. “Sane
persons do not ordinarily kill themselves,” stated one early
court,37

In civil commitment law, modern statutes require a finding of
mental illness and that as a result the individual creates a
substantial danger of causing serious harm to himself or
rhers. Suicide ideation, and certainly a recent attempt to
commit suicide, would serve as an adequate basis for a
“dangerous to self’ commitment in most jurisdictions.38

Professor David Wexler argues that persons who attempt
suicide are by no means always mentally incompetentat the
time of the attempt, Should we save only those who appear
to be incompetent and allow the competent the choice of
dying at their own hand? Should we honor future valid
consents from a rescued, but ungrateful, incompetent?39

The fact that custodial suicide cases present interesting
questions concerning commitability and that viewing suicide
exclusively as an actof madness orincompetenceis dubious
will not affectthe custodian’s duty to preserve life, That duty
flows from custodial obligations and, as noted earlier, does
not depend on the basis for custody, the cause of the harm
or threatened harm, or the acceptance of any particular
theory as explaining the harm or threat thereof.

However, if one accepts suicide as invariably a sign of
serious mental illness, the nature of the custodian’s duty
changes. This may have significant consequences for the
duty owed the individual and its duraticn. The duty owed, in
turn, may also be seen as varying with the nature of the
facility.

A serious mental illness calls for treatment. A suicide threat
calls for prevention and then, perhaps, treatment. However
one ultimately definestreatinentithaslongerterm objectives
anditismore involvedthanthe prevention of self-destruction.
Thelatterevokes aninsulatingfunction and carries with it no
implications for “getting better.” Treatment, on the other
hand, clearly is aninterventicn designed {o relieve needless
pain or suffering and to ultimately ameliorate or cure a
particular condition 40

Jails and lockups are inherently short-term holding facilities.
Longer-term treatment based on a medical model of
causation for suicide seems far more appropriate for prison
yet it is regularly and uncritically incorporated into the
reported decisions invoiving short-term facilities.

| am not arguing that mental illness is more or lass likely to
explain suicides or suicide attemptsin prison. lam arguing that
longer-term confinement breeds longerterm obligations along
with the additional time to arrive at more discriminating causal
assessments. Thus, with more time for more discriminating
diagnosis and assessment and a longer-term relationship, |
would expect mental iliness as cause andrasponseto be more
at home in prison than jail.41

Inthe Introduction | noted the significance in the federal courts
of the deliberate indifference standard as a basis for custodial
liability for suicide. The defendants mustbe shownto have had
knowledge of a particularvuinerability to suicide or be required
to have known and there must be an obvious and strong
likelihood of suicide.42 Here | will explore some of the more
interesting recent decisions on this point, Recall that without
the requisite information base, a custodian has no special,
preventive obligations and the litigation will never reach an
evaluation of the soundness of prevention practices,

In Zwalesky v. Manistee Co.,42 the decedent was arrested on
acomplaint of spousal abuse. He was drunk, swore and yelled
in the police car, banged his head on the car's screen, and
threatened to kill his relatives and himself, The decedentwas
placed in a so-called detoxification cell and about ninety
minutes later was discovered to be dead, hanging by his shirt
from a conduit pipe in the cell.

The trial judge granted summary judgment for all the jail-
connected employees finding they were immune from suit
because there was no showing of any clearly established right
possessed by the decedent which reasonable public officials
should have known.44

Zwalesky involves the twin theories of liability discussed
above: denial of medical care and denial of the right to be free
from unsafe confinement, The court states that the right
actually being assertedis the right of a detainee to be screened
for suicidal tendencies and to have appropriate preventive
measures then taken. The general right to medical care, says
the court, is not sufficient to establish a clear constitutional right
to be screened for psychological problems. 45

The court, of course, ignores the factthat this individual — who
may be in the interim status between arrestee and detainee —
actually threatened to do violenze to others and himself. Thus,
this is not a case raising the general issue of psychological or
suicide screening and it is not a case where nice distinctions
of underlying cause are involved.46 Indeed the case fits so
manyof the standard factors on thejail suicide profile developed
by the National Centeron Institutions and Alternatives (NCIA),
as well as the most demanding informational requirements for
analert, thatitdramaticallyillustrates the strictures of deliberate
indifference and judicial confusion on liability theories. 47

The courtgoes ontohold that the exercise of professional judgment
does not require prison (or jail) officials to make accommodations
for potential suicide attempts and that the failure to include (suicide
prevention) procedures to process incoming detainees does not
violate any clearly established constitutional rights.48



This is about as tough as it gets for plaintiffs and about as
forgiving as it gets for custodians. This should not have been
analyzed as a general screening case and it need not have
involved any immediate claims to medical or psychiatric care.
The most reasonable claim would have been to the standard
and inexpensive measures associated with a suicide watch
and removal of any implements of potential self-destruction.

If this suicide victim had survived and then been convicted and
sentenced to prison, | wouldthen argue that, ata minimum, the
suicide-attempt information should accompany him to prison;
that prison authorities have a diagnostic-evaluative obligation
at reception and that if suicide ideation continued, it would be
reasonable to then diagnose a serious iliness calling for
appropriate mental health care and a protective environment.

In Belcher v. Oliver, the Fourth Circuit adopted the position
that, “The general right of pretrial detainees to receive basic
medical care does not place upon jail officials the responsibility
to screen every detainee for suicidal tendencies.”4® In so
doing, the court aligned itself with earlier decisions by the
Third, Fifth, Sixth, Ninth and Eleventh Circuits. At first blush
suchaposition may seemto be unduly harsh and not sufficiently
protective of persons in confinement, However, millions of
persons are processed annually through jails and lockups and
many are hald only for a brief time while awaiting arraignment,
release on bond, a relative, and so on. Courts are reluctantto
allow highly intrusive searches of arrestees without reference
to the reason for arrest, the special characteristics of the
arrestee, and the projected duration of confinement.50 An
approach which apportions privacy protection based on such
factors may also support an approach which, in effect, limits
obligations to develop certain information.

However, once again, | believe that cctrts generally
misapprehendtheissues. Evenif westipulatetothecorrectness
of “no general duty to screen,” that does not mean there is no
duty to screen or assess persons presenting certain
characteristics orwho are members of a particulargroup which
may be said to be more vulnerable to suicide, especially those
who are undertheinfluence of a mind-altering substance atthe
time of confinement.

Reasonable people may well disagree about what
characteristics or signs in what combination should create the
duty to develop further information but it does not seem
reasonabie to adopt the Belcher “no duty at all” position and
then shut down the debate.

Inthe context of a decision to deprive a person of thsir liberty,
serious questions are — and should be — raised about the
ability of experts to predict dangerousness to self or others, 51
In our context, liberty invariably has been taken and the
question is the preservation of life and health.52 With jail and
lockup suicides tending to occur in isolation; eary in the
confinement; by relatively young, white, males who are “high;”
who have not been screened and who then “hang up” in the
early hours; how much effort and training would it take to use
these factors as a trigger for additional screening and/or
special precautions?53 Very little, it would seem.
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Any errors in screening and short-term precautions impose
little cost on the facility and hardly any dignitarian costs on the
person in custody. Yet, the courts are moving in a diraction
which positively discourages the development of information
or experiise.

In Freedmanv. City of Allentown, Pennsylvania54 we encounter
a variation on the Belcher formula. Belcher, and the several
cases in line with it, deals with the duty to develop information,
where Freedman deals with scars observed on the confined
individual's wrists and inside the elbows and neck -— signs
generallyindicative of priorsuicide attempts—andthe obligation
of an officer to interpret these signs as a suicide signal. The
court states, “we will assume that a reasonably competent
prison official should have known and identified thesa marks
as ‘suicide hesitation cuts’. . . .Even if so, the failure to
recognize them as such, without mors, amounts only to
negligence and therefore fails to support a claim.”55

Judge Brotman, dissenting in part, points out that a detective
questioned Freedman for over two and one-half hours and
asked about scars which decedent then displayed.
Characterizing the majority’s position as an unilluminating
conclusion, the dissent goes on to state;

| remain unconvinced that Detective Balliet's inability
to recognize the tell-tale signs of a high suicide risk
individual can neveramount to ‘recklessness.’ 1failto
see how the majority can be so resolute in its position
without knowing the extent of the police officer's
background and training in detecting sticide risks and
in suicide prevention, inadditionto his priorexperience
with prisoners who have taken their own lives or
attempted unsuccessfully to do so. None of the
information concerning the officer's knowledgs,
experience and professional compstence wouldlikely
be known even to the most diligent civil rights plaintiff
at the pleadings stage, and, therefore, he should be
entitled to adduce such perinent facts through
discovery.

For example, discovery might reveal that Detactiva
Balliet was a veteran police officer who had received
extensive training in suicide prevention and had
become well-versed in detecting the indicia of suicidal
propensities. It is not unlikely that such a veteran
officer would have seen bodily markings similarto the
ones on the decedent's body in the course of his
duties, nor is it improbable that he would have come
into contact with a prisoner bearing such markings
who had committed or attempted to commit suicide,
Surely a reasonable jury could conclude that a police
officer possessing such knowledge, training and
experience acted ‘in disregard of a known or obvious
riskthat was sogreatasto make it highly probable that
harm would follow.! See W. Page Keeton, Prosser
andKeetonon Torts Sec. 34,at 3213 (5th ed. 1984).56

Nonetheless, the majority view prevails and plaintiff's case is
dismissed. Here, then, we have obvious and objective signs



which might easily have alerted the custodians to the need for
effective preventivemeasures. The majority, however, refuses
toimpose a constitutional duty of knowledge in the interpretive
sense on police officers and presumably jailers.

Does the majority approach place a premium on ignorance or
doesitencourage possiblelife-savinginformation? Obviously,
the majority opinion favors ignorance and, not so obviously, so
doesthedissent. Judge Brotman's speculation about discovery
possibly producing information on training and expertise and
thus creating the potantial for deliberate indifference may also
betakentomeanthatifno suchtraining orindicia of competence
was forthcoming then the officer’s ignorance bars recovery.

Have we reached a point in time when jail and lockup suicides
are so prevalent57 and the steps necessary to prevent, or to
drastically reduce, thesetragedies so weltknown and affordable
that a constitutional obligation of at least minimal training is
nowinorder? | believe so butnotonlyis support forthis lacking
in the leading decisions, the courts actually reward ignorance,

in City of Canton v. Harris,58 the Supreme Court outlined the
conditions under which a municipality might be liable for a
custom or policy of failure to train. The municipality itself, not
its agents, must be the direct cause of the violation and the
failure to train must amount to deliberate indifference to the
rights of persons with whom the agency comss into contact.
There must be a deliberate choice to foliow a course of action
from among various altematives and there mustbe a directlink
between a specificdeficiencyintraining andthe ultimate injury.
Failure to train claims will not succeed simply by showing that
harm might have been avoided with more or better training.

Putting a lethal weapon into the hands of a police officer with
no training in its handling and no clear policy on deadly force
is probably the clearest example of a potentially successful
failure to train lawsuit. | would suggest that with so many
custodial suicides, withsomuch predictive informationavailable
and usable by anyone sufficiently competent to work in
corrections orlaw enforcement, and with preventionmeasures
available at no significant cost, it is time for Canton to be
applied in this area. At a minimum, where a fasility has
experienced a custodial suicide then this should be taken as
prima facie evidence of a need for some training.

Retuming to the Freedman scenario, the issue there will be
characterized as inforrnation interpretation. Thatis, the officer
had relevant information — the multiple, severe scars — and
the issue was his alleged failure to understand its significance.
Wemightagainnotethatevenifthisinformation wastranslated
into an awareness of a high probability of suicide potential,
plaintiffs would, of course, still be required to prove that the
response, or lack thereof, was constitutionally deficient; i.e.,
deliberately indifferent.

The Freedmaninformation characterizationproblem has arisen
in other recent cases. In Bell v. Stigers an 18 year old DWI
arrestee told the booking officerthat he though he would shoot
himself. The booking officer apparently bantered with the
youth and replied that it was too bad, but he did not have a gun

handy. The officer did not check a suicide box on the booking
form and he also failed to remove the young man’s belt when
placing him in a solitary cell, The decedent was found hanging
about an hour later, cut down and survived with permanent
brain damage and physical injuries.59

Thetrialjudge had refused the defendant's requestiorsummary
judgment after listening to a tape of the exchange with the
booking officer and finding a note of despondency in the
youth's voice.60 The Court of Appeals, however, with one
dissent, held, “A single off-hand comment about shooting
onesalf whennogunis available cannot reasonably constitute
a serious suicide threat.”61

The court held that the “off-hand” comment along with the
detainee’s fitting a suicide profile cannot support the “strong
likelihood of suicide” requirement for liability. Atbest, there is
negligence hare and summary judgment was ordered,62

In another decision, a life-threatening, domestic violence
scene ended with the arrest of plaintiff's paramour who was
drunk at the time. The plaintiff told the arresting officer that
eatliersheheard thedecedent say, “lf only lhad the guts.” She
interpreted that to mean, “If only I had the guts | would shoot
myself with this gun,"63

The plaintiff did tell the arresting officer of her interpretation of
decedent’s earlier words. The officerknew of the violence and
intoxication yetno suicide precautions were taken. Jail officials
violated their own rules on cell monitoring and were disciplined
for their dereliction in the wake of the decedent’s suicide.64

Thecourt, however, granted the defendants summaryjudgment
characterizing the earlier threat as a vague reference to
suicide, analogous to the Bell v. Stigers “off-hand” comment
about wanting a gun. The court seems to vacillate between
treating the decedent’s reference to ‘having the guts’ either as
an ambiguous suicide threat or a suicide threat that was
reasonably clearbut not actionable absent any clear history of
suicide attempts or suicide ideation,65

Kocienski v, City of Bayonne is yet another variation on the
Freedman information interpretation problem.56 Here, the
plaintiff's sister, one Garity, was arrested and jailed on theft
charges. About 10 hours thereafter she committed suicide,
hanging herself with her panty hose.

Garity had a history of contacts with the defendant police
department, including earier information that she was suicidal
and may have overdosed on drugs. Two weeks previously, the
plaintiff obtained a restraining orderto protectherfrom possible
violence at the hands of her sister. The order had the word
“psychiatric” clearly writien on it. Plaintiff left the order with the
police department and called the next day to make certain her
sistersiastname wasonthe order, The suicide occurred soon
thereatter.67

The court held that an officers failure to discem suicidal
tendencies from the face of the restraining order — i.e., the
word “psychiatric” — is at most negligence. Referring to



Fresdman, the court states, “that the failure to recognize signs
far more indicative of potential suicide than that which [the
officer] 4ailed’ to recognize has constituted negligence only.”68

Thus, in the context of the deliberate indifference standard, the
federal courts place a minimal burden of information
interpretation on the polica and other custodial officials. The
information aspect of the deliberate indifference test has yet
other dimensions to which we now tum.

Freedman itself includes one such additional dimension,
Freedman held that there was no constitutional duty imposed
on a trained police officer to recognize large and prominent
scars as “hesitation marks” and it also held that no liability
attached due to the failure of decedent’s probation officer, who
knew of Freedman's prior suicide attempts, to inform the
detective questioning the decedent.69 Even if the officer was
at the jail during the questioning and chose not to convey the
information about suicidal tendencies, this does not amount to
showing reckless indifference to Freedman'’s rights.70

This aspect of Freedman relates to a continuing problem that
| will referto as a “hand-off” problem. Hand-off problems occur,
for example, where there is a shift change and the incoming
staff are not given suicide-relevantinformation by the outgoing
shift; where an arresting or transporling officer has such
informationand does not passitalong: where aknown suicide
risk simply moves through the conveyor belt of the criminal
justice system and there is no intra- or interagency sharing of
suchinformation. The hand-off problem speaks directly to the
“should have known” aspect of the deliberate indifference test:
defendants knew or should have known of a particular
vulnerability to suicide.

In Buffington v. Baltimore Co., Md.71 the record is clear that
police officers had received repeated and unambiguous
information that James Buffington was drunk, in possession of
firearms and dangerously suicidal. At booking, James was
handcufied tothe rail nearthe booking desk in accordance with
local practice. Officers Gaigalas and Tucker came on duty
shortly thereafter and took James to an isolation cell without
removing his clothing and with no monitoring. The youngman
hung himself in less than an hour.

Officer Gaigalas admitted that he knew James was suicidal
whan he took him to the cell after previously giving a contrary
deposition which he now admits was deliberately and knowingly
false.”2

This is one of the few cases where the plaintiffs prevail in a
custodiai suicide claim and it is basically because the new shift
officers were in factinformed of James' suicidal tendencies but
then did everything wrong. As plaintiff’s expert Joseph Rowan
testified, “I strongly fesl that this is the worst case of handling
of a suicide case that | have ever seen.”’3

In Buffingion, the thraat of suicide was clear, it was repeated
to the authorities butthenignored. Suppose that law enforcement
officials, like the probation officer in Freedman, simply fail to
convey information they have conceming suicide risks?

In the frequently cited Partridge v. Two Unknown Police
Officers of Houston,”4 a young man was arrested on burglary-
theft charges and became hysterical during on-scene
questioning. The boy's father told a sergeant on the scene
that his son had experienced a “nervous breakdown” and he
pointed out two meadical bracelets on the boy's wrists. - In
response, it was suggested that the father contact a
psychiatrist orget a letter, The boy was agitated and violent
while being transported in the patrol car. He banged his
head on the partition but calmed down a bit at the station,
The arresting officers communicated none of this to anyone
at the jail. The young man was placed in a solitary cell and
three hours later hanged himself with his socks. Booking
officers were unaware of clinical records kept four doors
away showing a suicide attempt during an earlier arrest.

The Fifth Circuit, in a revised opinion, viewed the above
facts as stating grounds for a cause of action and over-ruled
the lower court's dismissal of the complaint. The court's
analysis turns almost exclusively on deliberate indifference
{o medical/psychiatric needs with virtually no discussion of
the need to protect such an arrestee or detainee from
himself.7% Even under this analysis, the court assumed that
police will and should communicate unambiguous suicide
information about an arrestee to jail staff.

In Partridge, we focus on the arresting officers making the
direct hand-off of the arrestee to booking officers. In
Freedman, the probation ofticer appeared not to have any
direct role in the interrogation and subsequent processing of
the decedent. Information relevant to suicide prevention
was possessed in both cases but it is possible to distinguish
the obligation to convey such information based on the
direct versus indirect hand-off roles of the participants.

in Lewis v. Parish of Terrebone, a most bizarre set of
circumstances culminated in the suicide death of a man
placed in isolation as punishment for striking a deputy who
had driven him back to the jail after a mental examination at
a hospital.”6  Prior to the assault, the deputy placed an
envelope containing the examining psychiatrist's advice on
a desk near the defendant Warden.77

The envelope remained unopened until Lewis was found
dead. It contained a diagnosis that he was suicidal and that
specified suicide precautions should be taken. There were
other facts actually known to the Warden that also were
strongly suggestive of suicide. The failure to inform himself,
however, of an available medical opinion seemed most
persuasive in upholding a jury verdict for Lewis’ survivors.78

Thus, where there is clear and unequivocal information
regarding a person’s suicidal tendencies — and that
information must relate to a fairly recent attempt or an
unequivocal threat — and no special precautions are taken,
plaintiffs have a fair chance to escape summary judgment
and prevail before a jury. Where the suicide-relevant
information is even slightly ambiguous, the courts tend to
treat a failure to alert or a misinterpretation as negligence,
at best,



What | have termed the information “hand-off” problem certainly
is not cleary resolved by the reported decisions. In Eliott v.
Chesire Co., N.H.79 for example, a young man with a long
history of mental health problems, and mostrecently diagnosed
as schizophrenic, assaulted his mother. Trooper Ranhoff
responded to the parents’ call for police and while he was told
that the son had mental health related problems and was
schizophrenic, the Trooper was not told of his two priorthreats
to commit suicide.80

The Trooper, however, did not inform the intake officer of what
he knew of the arrestee's mental iliness and the intake officer
asked no questions on point, A few days later — after some
very strange and suicide-suggestive behavior — the boy
committed suicide while in custody.

With regard to the Trooper, the reviewing court finds that he did
not know of the decedent’s prior sticide threats nor did the
boy's demeanor suggest suicide, The court simply ignoresthe
mental health information and diagnosis of schizophrenia that
was known to Ranhoff.81

Elliottseemsto straddlethe Freedinaninformationinterpretation
category and the “*hand-off’ calegory. Clearly, not every
schizophrenicis a custodial suicide risk and not every narrative
of mental health problems suggests a suicide alert.

However, when an arresting officer has information of the sort
possessed by Ranhoff and fails to hand it off to a booking
officer, and where that officer asks no suicide screening
questions, this surely is extremely poor practice, Whetheritis
daliberate indifference, of course, is another matter, Courts
are inclined to label it negligence.

With the courts tending to reward ignorance, a pemicious
practice may be developing. A psychologiston contracttoajail
informed me that when asked to do a work-up on an arresiee
oradetainee, he will never use the word suicide in a report. He
may order further tests, seek to obtain medication, or even
prescribe a watch but it will not be called a suicide watch,

He believes that by using the word suicide he may be exposing
himself and his colleagues to an easily avoided liability. Is he
correct? In Dobsonv. Magnusson®2 an escapee was retumed
to prison and a sergeant placed the prisoner on a 15 minute
suicide watch, ' A psychologist then examined Dobson and
found no indication of an intent to die although “he might
engage in injurious behavior,"83 He continued the 15 minute
watch as a precaution,

The requisite check-ups were not made and in that interim a
distraught Dobson committed suicide. The court states, “We
agree with the district court, however, that it (missing two
checks) could notbethought sofaulty astoindicate indifference,
deliberate or otherwise, If this watch had been. . .a suicide
watch, we might feel differently. ., .84

Interpreting information, sharing information, and whether or
not a diagnosis or precaution uses the term suicide are
significant aspects in the application of the deliberate

indifference standard. There are two other aspects to the
informationissue that need further refinement and exploration.

The first relates to the question of whether, and if so when,
custodians have a duty to pursue suicide-relevantinformation.
The second, relates to the issuas of constructive and imputed
knowledge. Theseissues are also part of the “knew or should
have known" aspect of deliberate indifferance.

Itis now well establishedin the federal circuits that a detainee’s right
to medical care does not require that every detainee be scresned
for suicidal tendencies. Earlier | critiqued this rule and suggested
thatit was too encompassing and was flawed inbeing based wholly
on a medical model of suicide.85 Here, | do not refer to the
development of suicide-relevant inforration — as in screening or
diagnosis — but to obtaining and using existing information.

Hinkfuss v. Shawano Co., Wisc.86 is a good example. The
decedent was arrested on a charge related to domestic
violence, his 25th arrest since 1975. Lanczyk complained
about needing medicationforhiscancerbutnone wasobtained
prior to his committing suicide in his cell by hanging.

Lanczyk, obviously known to local authorities, had attempted
suicide at this jail before. Plaintiffs argued thatif thejailers had
consulted and understoodthe masterjailfile, aslocal procedure
required, the prior attempt would have been noted and basic
preventive procedures employed.87

The court holds that if this is true, the most it establishes is
negligence. Plaintifis cast this part of their liability theory in
terms of a failure to train on consulting and utilizing such
records. As noted earlier, the City of Canton v, HarrisB8teston
failure to trainis very narrow and the court finds that there is no
showing of a violation of an existing statute or rule and no
showing of a custom or policy establishing deliberate
inctference to the training needs of jail personnel,89

Does this position place a premium on ignorance? Again, it
would seem so. Whether the liability theory is cast in terms of
training orthe duty to provide a non-lifethreatening environment,
the mental element of deliberate indifference must be shown.
Booking officers at a jail orlockup are the gatekeepers for the
custodial system. They must regularly process persons who
have a variety of needs and problems, including those who are
suicidal, Suicide and suicide attempts are such a regular
feature of short-term custodial facilities thatone may reasonably
argue that it is reckless — a disregard of an unjustifiable risk
of the most serious type of human tragedy90 — to not consult
existing jail files or to possibly not understand the significance
of an entry showing a prior suicide attempt.91

Every one of the standards promulgated by national
organizations calls for such policy and procedure as well as
some form of screening and training.92 Obviously, proposed
standards are not the equivalent of law or necessarily a
statement of minimum obligation. In this situation, however,
the breadth of agreement and the relative ease with which
tragic consequences are avoidable, is a powerful argument for
judicial acceptance of this aspect of the standards,



Itum now to the issue of constructive and imputed knowledye.
By constructive knowledge, | refer specifically 1o the “should
have krown” aspect of deliberate indifference. | would argus,
forexample, thatif easilyaccessed records show priorattempts
at suicide or self-destructive behavior then a custodial agency
should be held to the “should have known” standard, Hinkfuss
is a good example of what | view as a good case for such
constructive knowledge.

Where there is either constructive or actual knowledge of a
high degree of risk for suicide the questicn then arisas as to
whether, and if so when, such knswledge should be imputed
when it is not actually passed along. Imputing the knowledge
of one govemment agency to another in a day of vast
bureaucracies may be unreasonable.93 On the other hand,
imputing such knowledge within an agency that is divided as
to function but where those functions regularly interact may
well be workable,

For example, shertiff departments and police departments are
engaged in such functionally-distinct activities as road and
street patrol and the management of custodial facilities. When
these officers exchange custody of a person, then what is, or
should be, known that is relevant to suicide should be imputed
from one to another.94

Conclusion

There are several aspects of custodial suicide either not
touched on here or dealt with only briefly: complex questions
of immunity; post-suicide attempt duties®5 and evidence
preservation; the significance-of prior suicides at a given
facility; jail design liability; and the number of cases dealing
with the appropriateness of the response when there is a
particular vulnerability to suicide,%6

Space does not permit coverage ol these items, especially the
lawdealing with constitutionally acceptable measurestoprevent
suicide. Suffice it to say that the courts are reasonably lenient
on custodians and very demanding of plaintiffs. Courts will not
require special detoxification facilities; will not find liability for
failure o fully observe a suicide watch or to remove all
implements capable of causing death; there is no liability for
allowing a potential suicide to shower unobserved and with a
sheet; or for failure to utilize a surveillance camera or even
have custodial staff on for a shift. Each of these instance have
been found to not constitute deliberate indifference. 97

What has been expiored here in some detail is when a
custodian — particularly at a jail or lockup — has a duty to take
appropriate prevention action. Without some knowledge of a
high probability of a particular vulnerability to suicide, there will
be no recovery and summary judgment is likely.

The distressing aspect of modem caselaw is the premium it
appears to place on ignorance; a premium which is anti-
therapeutic and life threatening. The cost of screening,
training and an obligation to purse record items is trivial in light
of the potential benefits of saving lives and avoiding the trauma

undoubtedly experienced by the officials who experience a
suicide.98

Development and refinement of the informmational items
analyzed here should be on the agenda for the courts and
concemed policy makers. In addition, courts should think
through thairreflexive reliance on the medical modal of suicide
and the failure o provide medical or psychiatric care theory of
liability.

Jails and lockups should be under a broader obligation to
develop broad screening measure andtoimplementpreventive
programs. Prisons, on the otherhand, with theirlongerperiods
of confinement are more likely candidates for requiring more
careful diagnosis and to react with preventive measures as
well as appropriate medical and psychiatic care,
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before.
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remain hanging for more than eight minules, see Heflinv. Stewart Counly,
858 F. 2d 709 (6th Cir. 1992), Jail and prison officials that strictly adhere to
a rule that forbids an officer from entering a cell while alone for any reason
should reconsider that policy in light of Heflin.

96 Onia of the better summaries of liability requirements isin Colburn (1) v. Upper
Darby Twp., 946 F.2d 1017, 1024-25 (3d. Cir. 1991).

97 Sea e.g., Rellergert v. Cape Girardeau, Mo., 924 F.2d 794 (8th Cir. 1991);
Pophamv. City of Talladega, 808 F.2d 1561 (11th Cir. 1990). Some courts
now speak of deliberate caution as being inconsistent with deliberate
indifference. See Simmons v. City of Philadelphia, 947 F.2d 1042,1071 n.

_28(3d.Cir. 1991),

8 See Simmons v. Cily of Philadeiphia, 947 F .2d 1042, 1074 (3d Cir. 1981) for
a cost-benefit analysis along these lines, Simmons is a 56-page decision,
withthree opinions, including onedissent. Ultimately, the plainliffs prevail but
primarily due to the ineptitude of counsel for the City. What first appeared
to be a major decision is simply a lengthy one.
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