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FOREWORD

The proposed Criminal Code and Code of Criminal Procedure are
the produst of nine years of effort by the Law Revision Commission
and some seventy-five individuals and organizations interested in the
improvement of Tennessee's criminal law. The proposed codes are the
first major revision of the substantive an:: procedural criminal law since
the Code of 1858. .

The recommendation of these codes by the Law Revision Commission
places Tennessee among 33 other American jurisdictions that are
now revising or have recently completed a major eriminal law revision
project. This interest in criminal law revision is long overdue in Ten-
nessee, as in many of the United States, due to past neglect of the
criminal justice system.

Throughout the preparation of these codes, the Law Revision Com-
misgion has been concerned over the often raised question of whether
such massive change in the criminal law would be accepted by the
bench and bar of the state. While recognizing that. the transition from
present law and procedure will require effort on the part of everyone
connected with criminal justice, the Commission is convinced that thé
benefits of revision more than justify the difficulties of change. The
examples of judges, district attorneys, and defenze lawyers in other
states who have put forth extra effort to ease the transition to a more
efficient and effective criminal justice system show that Tennessee also
can accomplish a major revision of its criminal law.

THE REVISION PROCESS

The Law Revision Commission is an independent, nonpolitical re-
search agency of the state composed of nine attorneys appointed by the

. Governor for staggered six-year terins, The Commission serves as a

link between the legislature, the executive branch, the judiciary, the
bar, the law schools, and other persons interested in technical legal
subjects,

Shortly after its creation in 1963, the Commission began its work
in criminal law by conducting extensive comparative studies on each
topic of the criminal law and procedure. These six years of research
were designed to thoroughly analyze the existing Tennessee law and
to determine its status in the light of the statutes and rules of
practice of other states, the American Law Institute’s Model Penal
Code and Model Code of Pre-Arraignment Procedure, the American
Bar Association’s Minimum Standards for Criminal Justice, and other
suggestions of scholars. Also consulted were the decisions of state
and federal courts, the Federal Rules of Criminal Procedure, and the
proposed Federal Criminal Code.

vii
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On the bases of these studies and the policy decisions of the Com-
migsion, draft proposals were prepared. The Criminal Code was pat-
terned after the proposed revision of the Texas Penal Code, which
the Commission selected as the jurisdiction most compatible with Ten-
nessee in its approach to criminal law., Much of the Code of Criminal
Procedure was similarly modeled after the Federal Rules of Criminal
Procedure, chosen for their effective and efficient handling of criminal
trials. Although for ease of reference, the Criminal Code and Code of
Criminal Procedure are set forth in two distinct titles, they are designed
to be read and used together, As all practitioners know, the line
between substantive and procedural law is not easily drawn. In addi-

tion, these codes are interdependent in their treatment of many im-
portant subjects,

Series of discussions and consultations were held with representatives
of the Judicial Conference, the Governor’s office, the Attorney-General’s
office, the District Attorneys-General Conference, the Department of
Correction, the Tennessee Bar Association, the Sheriff’s Association,
the Chiefs-of-Police Association, the Law Enforcement Planning Agency,
and interested individuals. As a result of these deliberations, the pro-
posed codes progressed through several drafts over a three-year period.
The Law Revision Commission is grateful for the time, energy, and
expertise contributed by the following individuals:

From the Tennessee Judicial Conference:
Judge John K, Byers——-Kingspott
Judge Arthur C. Faquin, J r.—Memphis
Judge Raymond S. Leathers—Nashville
Judge Andrew T. Taylor—Jackson

From the Tennessee Bar Association Criminal Law Committee:
Joe P. Binkley, Esquire—Naghville
Cecil D. Branstetter, Esquire—Nashville
Bernard Cantor, Esquire—Johnson City
Walker Gwinn, Esquire—Memphis
Ray Lee Jenkins, Esquire—Knoxville
Franklin Murchison, Esquire—Jackson
James F. Neal, Esquire—Nashville

From the District Attorneys-General Conference:
Honorable Phil Canale—Memphis
Honorable Guy T. Dotson—Murfreesboro |
Honorable James G. Hail, Asst. District Attorney—Memphis
Honorable Thomas H. Shriver, Jr.—Nashville

From the Office of the Attorney General:
Honorable Robert E. Kendrick—Nashville
Honorable W. Henry Haile, II—Nashville )
Honorable Alex T. Shipley—Nashville

From the Office of the Governor:
M. Lee Smith, Esquire—Nashville
Edward E. Williams, ITI, Esquire—Johnson City
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From the General Assembly: _
Senator Edward C. Blank—-—Colurpbla )
Representative Cletus W. McWilliams—Franklin

From the Law Enforcement Planning Agency:
Francis W. Norwood—Nashville -
Gray A. Cavendar, III, Esquire—Nashville

F the Department of Correction: .
r(mIlJIerbertp G. Lee, Director: of Probation & Paroles—Nashville

From the Chiefs-of-Police Association:
Jerry E. Pitts, Chief of Police—Chattanocoga

From the Sheriffs’ Association: .
Honorable Roy C. Nixon—Memphis

The proposed final drafts have been benefited greatly by the coqtnbu-
tions of these individuals and of the numerous attorney,s_ ?,nd Judge_s
across the state who offered written suggestions .apd criticisms, Ulti-
mately, however, the responsibility for the provisions of these codes
must be borne by the Law Revision Commission which, after d.gba.te and
compromise, made the final policy decisions on many cont1:overs1al 1ssu<.as.

At the time of publication, these codes are being stgdled by a special
legislative committae which will report to the 1974 session of th.e General
Assembly. The committee is chaired by Senator Edgar H. _Glllock and
composed of Senator Douglas Henry, Jr. and Representatives Frank
Buck, Riley C. Darnell, and Ira H. Murphy. .

THE NEED FOR REVISION

The necessity of comprehensive revision of the substantive and pro-
cedural criminZl laws was officially recognized in 1?6.? by the Gen‘eral
Assembly when it directed the Law Revision Commission, among other
matters, to make a study of criminal practice and procedure in the
state. In 1967, the Commission reported to the 85th General Assembly:

There is a manifest crisis in the administration of criqual justice
throughout this country. The need for an extensive revision Qf 1-;he .
criminal laws of Tennessee is equally manifest. The Commission
recognizes the magnitude of the task and is gratef_ul for the coopera-
tion of those who have agreed to assist it in its consummatlop.
It is not feasible at this time to predict the tilpe required for this
project. However, it will take from four to six years.

The time spent in the revision process may appear protrag:tqd unless
it is viewed in the context of the history of Tennessee’s criminal law.

When the land that is now Tennessee was ceded to the Unit_ed States
Territory Southwest of the Ohio River in 1790, the negds of its people
for criminal law were adequately served by the English common law
as was then in force in the state of North Camlina:. .Although the
territorial government enacted some statutes oa criminal law and
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procedure—such as Acts 1794, ch. 1, § 72, entitling every felony and
misdemeanor defendant to counsel—the common law was relied upon for
the proscription of criminal conduct. After the admissien of Tennessee
to statehood in 1798, statutes in derogation of the coimmon law remained
few until the enactment in 1829 of common-iaw crimes into statute.
Acts 1829, ch. 28, entitled “An act to reform and amend the Penal Law
of the State of Tennessee,” was a masterful enumeration, in only 18
pages, of the definitions and general principles of criminal law.

The Code of 1858, while adding a great deal of original provisions,
recodified most of the 1829 act and organized it, much as the proposed
codes are organized, into an easy to use, comprehensive statement of
criminal law and procedure. Since that time subsequent alphabetical
reorganization and a century of amendments have destroyed the original
code’s simplicity and clarity. To date, recodifications have been limited
to minor editorial changes, and no major revision of the law itself has
been attempted.

The need for revision of Tennessee’s substantive criminal law thus
ariges from its antiquity, pralixity, and growing internal and external
inconsistency. The very nature of our legislative process is to blame
for a good portion of this condition, since it tends to respond to im-
mediate problems with stopgap, piecemeal solutions, There are now,
for example, more than sixty separate Tennessee Code sections dealing
with theft offenses. This accretion of statutes reflects the historical
development of the offense of common-law larceny and the history of
the state and its times..This is, however, but one example of a larger
problem: a plethora of special sections dealing with narrowly defined
conduct results in averlapping and sometimes contradictory treatment
of what is essentiaily the same offense, regardless ot the identity of
the offender, the identity of the victim, or the nature of the interest
harmed. Moreover, a host of parallel statutes in other parts of the
Tennessee Code Annotated defining substantive criminal offenses adds
to the problem, resulting in increased difficulty in law enforcement and
prosecution and in increased confusion about the law among citizens.
Another of the most obvious failings of the present criminal statutes
is the absence of a ccherent and uniform sentencing structure within
the hundreds of statutes imposing criminal sanctions, Punishments
and penalties have been authorized for each offense on an ad hoc basis,
as raust be the case when the atatutes defining crimes are adopted in
piecemeal fashion to respond to particular patterns of conduct inade-
quately controlled by the then existing law. The resulting range of
authorized sentences not only fails to take into account the experience
of modern correctional techniques but also creates logical anomalies
which do not reflect the values of today’s Tennessee. For example, an
attempt at murder by means of explosives is punishable by imprisonment
from 10-21 years while burglary by explosives is punishable by a 25-40
year term.

The statutes governing criminal procedure are in a comparable state.
Although prosecutors and defense sttorneys have developed a modus
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i : resent law, there is general consensus that criminal pro-
Zéﬁﬁﬁ Lllgvcxlrefspin need of a major overhaul on 'th.e same scale as thgt
recently performed in the civil area. Present crnpxpal procedure, agalltn
the product of piecemeal legislation and court glecxslon, too qften results
in unnecessary delay and expense and, more gmportantly, in ba;up .un&
fairness to the defendant and to the public. The often cn’t}mze.
technicalities of eriminal procedure have _s.upp]anted its bamq pul"p_oseé
to serve as an effective and efficient vehlgle _for the deterrr}lnatlon o#
fact and the dispositior of criminal_cases in light of thg .serl.ousnesstﬁL
the crime, the need to protect society, and the rehabilitation of the
offendetr.

Outlined below are examples of how the Criminal Co_de and Code. of
Criminal Procedure deal with some of the _problems in the cl".eai.nor;
of an intelligible framework for the operation of a modern crimina

justice system in Tennessee.

FEATURES OF THE CRIMINAL CODE

. ification of Criminal Law. One of the impqrtant poh('ne.s under-
%ying 712;hf¢i3 Crimin];l Code is that all conduqt identified as criminal and
punishable as a felony should be described in one area of the .Tennesse:e
Code Annotated rather than scattered throughout its many titles. This
policy is implemented by the use of moie gener:fﬂl.y worded statements
in describing the types of conduct to be prohibited rather than the
present code’s enumeration of specific instances of that tyl_)e of eonduct.
The acceptance of a bribe by a public official, for exar.rlple, is defined zim.d
prohibited by one Criminal Code section ratper than its present prohibi-
tion within each statute describing the dutles_and powers of t_zac}} par-
ticular official. The proposal collects in a single gode .all significant
eriminal law, transferring to more appropriate loca.tmm’, in the gtatu'tes
regulatory laws that merely employ a penal sanction. Thg unification
policy also results in the completion of the process of replac{ng: common-
law crimes with statutory offenses. In addlt}oq, the Crlmma.l Code
seeks to prevent the confusion caused by the-promsmn of local ordinances
that overlap, duplicate, and often conflict with s}:a_te penal }aw. ’:{‘he code
ensures against loeal variation from its provisions by including pre;
emption sections in some chapters that prohibit .the enforcement o
local ordinances and regulations that aﬁec_t gertam areas of conduct
covered by the code. In these ways the Criminal Code creates a com-
prehensive law of crimes and punishments applicable statewide. .
2, Codification of General Principles of C"rimi?zal Law. A secpnd major
undertaking of the proposed Criminal Code is the codification qf the
general principles of criminal law. Explicitly gleﬁned are spc_h. previously
troublesome areas as burden of proof, criminal respons1bll)'1ty.for the
conduct of another, justification excluding criminal respongibility, pre-
paratory offenses, general defenses, and culpable mental statfes. 'Ijhei
complicity provisions of present law, for example, present a;’bgwﬂdennz,
conundrum of such terms as “accessory before the fact,. accessory
after the fact,” and “aider and abettor” to the jury attempting to decide
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whether the defendant should be punished for the act of another person,
The code, on the other hand, spells out in one section the criteria by
which the jury is to measure vicarious responsibility.

One of the most salutary features of the code is the definition and
consistent use of four culpable mental states in designating the mens
rea distinguishing criminal from noncriminal actions. Bach offense
defined in the proposed Criminal Code states explicitly the degree of

criminal penalties. For a course of conduct to constitute g criminal
offense, there must be an intentional, knowing, reckless, or criminally
negligent act as required by the definition of the offense, For the first
time these terms are functionally defined so that the distinctions between
them arve clear. These four terms replace a Panoply of loosely defined
culpability requirements in present law denoted by such imprecise terms

as maliciously, feloniously, willfully, wantonly, and sundry combinations
of them.

Four classes of felonies are established: capital felonies, felonies of
the first degree, second degree and third degree. Misdemeanors fall into
one of three clasges: 4, B, or C. Bach class of misdemeanor designates
only the maximur. fine and jail sentence that may be imposed. Each
felony class, however, specifies the range within which the court must
set the minimum and maximum terms of imprisonment, In setting the
minimum-maximum term combinations authorized for each clags of
felony, the court is limited by a general rule that the minimum may be

plishes a rational allocation of sentencing authority between the legisla-
ture, which grades the seriousness of the offense; the courts, which
fit the punishment to the individual defendant and the facts of the
offense; and the correctional authorities, which measure and act on the
convicted person’s dangerousness and rehabilitative potential. The code

In addition, the code effects a significant reduction in maximum
punishments authorized for the ordinary felony offender, In so doing
it follows the recommendations of the American Law Institute, the
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iati i il on Crime and

ari ar Association, the National Coufncz. I ‘

%gllﬁf&%igcs? and the Nati,oz’aal Confe}'ence oix% Céumlgaélwigimgreq:g;

ing this reduction for the ordinary offender, . d

pleo%iesrilgglf identifying the dangerous anc_l recidivist pf‘fender and author
?zling substantial confinement to isolate him from society.

) i Tennessee criminal
tdation of Theft Offenses. No part of the. enn
;lzlw %Zzs;?gguzced xfmre confusion, motre te;'lppellz.te’;ﬁ:glﬁg?o& ?EI?O zggz:
icaliti lated to the actor
reversals on technicalities unre o e oy ot o
than the multitude of offenses pro;crl ;;n‘;gheft e o o
other’s property. Although the Dpresen 5 attompt to dis-
ingui i i t acquisitions, they do so clum Y
tinguish guilty from lnnocen il the courts in nice questions about
effect all too often is to egnb.rm e fons bl oo e o
iateness of conviction under one offens ) ‘
g};%&%grogrr}llaé present distinctions bet:vein tﬁg hvfégtl;?si‘?if\fgnigi dilcz
3 - - a lc
unnecessary for establishing the point a ‘ Y/}' S e
becomes criminal—that can be dgne genera 2‘7 2d they provide mo
ti is for penalty determinations or for the p -
E}l:cxlsoerslxal 'll‘)haesslrs do, hgweVer, place urmecez%ar:iJ obstﬁcléss i‘g;fcgg xﬁge;sg?&
iction th ilty. For this reason the Law Re : !
;71?:1 %%nzilid:te%lu the theft offenses into a maf;le,a c;lxlxilélgie‘};:ncsx% u(c):fc
e ac , y
fense aimed at the harm that accompanies conduct,
isition i lished, Thus, the person who shop
however the acquisifion is accomp - ) ihe Derson who shop-
lifts @ $20 radio commits the same o ense code 28 the
i bad check for it, Theft under e
persol who purposely. rites : bl ental state, a uniform
i i ffense with a umforn} culpable m )
;'Ses?llts Htllgx{ll{efog'nf penalties, and uniform defenses, all of which focus on
the culpability of the actor.
i d code
ition of Offenses. Generally speaking, the propose
fl:ealtesedaesﬁ i?izrzgna{ thoﬁse actions Whi(ich are novs;l deemc;d i;ricil;n:'ga&y
i jor i ent is made, however, -
e statuj:e. i 1mpmvemWhemaver possible, the code avoids
tory description of .that conduct, reneyer B s rezfxeditation” vods
terms of legal art like the Words: malice’ dan ! 1()1 3 A
i v the use o ose
denote more and less than is ordinarily understoo 0y f Shos
is m the code to utilize words in their
words. An attempt is niade throug}lqut 0 ilize w In Ehelr
i i ibi bited conduct, In addition, identica
ordinary sense in descx_‘lbmg prohi ¢ b Ddditlor, identical
words are not used with different meanings 2 . 0
i finitions is provided for those
next. A comprehensive list of code dq ] i -

' i t to multiple interpretations
words and phrases that might be subjec , to multiple inferpretations
, thus defined, are used consi~tently throug
%?gnfigzlwgﬁi and the Code of Criminal }l?rocedure. g.‘}gﬁ lzgg;zax;%:

i implified language o e
benefits of the standardized and.snmp Euage o ¢ todes
i i i jury instructions
not inconsiderable, It will be possible, for example, fo ruction
: impli i loss of clarity. In addition, the
to be simplified and shortened without L o Addition, the
statutes governing the condnet of Tennesseans W e more intelligible
. sed awareness and understaimd'mg' 0 e ]
lt’zsfxlllg?n ;&f’cﬁ respect for the law, both in its enforcement and in

its interpretation by the courts.
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FEATURES OF THE CODE OF CRIMINAL PROCEDURE

1. Pretrial Discovery aend Notice. Several provisions of the Cede of
Criminal Procedure promote the pretrial exchange of information in
an effort to more efficiently utilize actual courtroom time and to guard
against the injustice of the “trial by ambush.” Both prosecution and
defense are put under obligation by the ende to disclose certain in-
formation before trial upon request. The defendant, for example, must
give notice to the state if he intends to utilize an alibi defense and must
disclose the names of witnesses upon whom he interids to rely to estab-
lish his alibi, The state in turn must disclose the names of witnesses
it has to establish the defendant’s presence at the scene of the alleged
offense. The code also includes broadened discovery provisions that would
enlarge the scope of information discoverable to include written and
oral statements made by a codefendant to gny law enforcement agent,
the defendant’s criminal record as then known to the state, the results
of physical or mental tests or examinations, documents and other tangi-
ble evidence under the control of the defendant which he intends to

introduce at trial, and the names and addresses of witnesses intended
to be called to testity. :

2. Pretrial Admissibility Rulings. A correlated feature of the code
is a provision for pretrial testing of the admissibility of evidence.
Unlike the federal rule this provision is not limited to evidence illegally
seized. Such questiong ag the admissibility of confessions and line-up
identifications can thus be settled before trial. The result should be
2 major savings of judicial energy and time since many eases which are
now tried on precisely those issues will not be taken to trial at all.

3. Appeal by State. The Code of Criminal Procedure proposes a major
change in Tennessee law in allowing the state as well as the defendant
to appeal a ruling on an order to suppress evidence. At present an
adverse ruling on the state’s evidence often precludes effective prose-

cution even though the ruling may be erroneous. In granting the -

state an opportunity to appeal, however, the interests of the defendant
are safeguarded. Before taking such an appeal, the district attorney
must certify to the court that the appeal is not taken for purposes of
delay and that the evidence is a substantial proof of a material fact.
Upon the taking of appeal, the defendant is entitled to an immediate
recognizance release if he is then being held in custody. Thus the appeal
provisions will be used only in cases where the excluded evidence is
vital to the proof of the state®s case. :

4. Pretrial Release. The inadejuacies of Tennessee’s present bail bond
system have been the subject of recent investigations and studies by the
bench, bar, and public press. It is manifest from these activities and
from an independent scrutiny that the present bail bond system is an
anachronism of criminal law ill-suited to meet the needs of today’s
Tennessee. Looking to recent activity in other jurisdicticns, two plans
of pretrial release were found to function with a far greater degree
of success in assuring the +voluntary appearance of the defendant
at trial without imposing undue financial burdens on him and his family

i s
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: ivati i linois hag for eleven years
sthout an undue deprivation of liberty. 1 \ .
iggr:gdotrnder a plan in which a defenda}nt paysltﬁgn%zr;:::t %fnti?lgeti;afg
ona .
set to the court clerk rather than to a professt sman. Tnlite it
; i des no incentive for the defendan s
presens system whieh % nir t of the deposit to the defendant,
the Illinois plan refunds ninety per cent o : > e
ini t ag costs. Despite warnings "
retaining fen per cent of the d’epom v zs of dire
lobby, the rate of forfeitures in 1l
consequences by the bondsmen 8 , ate ; ot
i tem. This is one plan of pre
has not increased under the new systx L o D O e tse
lease adopted by the code. The other is a provi : ! e
i i hod of pretrial release 13 used sparl
of recognizance release. This mqt. ] i
i to punish a defendant who
today because there Is no provision puneh & B es for that
honor his promise to appear. The new Crimin: or that
: it i to be considered by the court In
event. In addition, a list of factors C e o e
i i isi t use a recognizance release 18 1n .
discretionary decision to use cr not use a 2 s included.
i i jtiong tricting the defendant’s activ
Likewise, conditional releases, restric ng the dolon el o
iri i pecifically appro
velease or requiring him to,r_eport periodica };,r, ' tealty roved
' re they exist. On a broa
to take advantage of supervision services whe & broad
isi trial release of an accused pe
scale, the code’s provisions for pre eloase of 0 fill be directly
that the ease of his obtaining pretrial ir m W
ggliﬁ?i, not to his financial liquidity, but to the likelihood that he

i urn for trial as directed. ‘ .
‘gﬂl g?}urcated Trials and Jury Instmctz’pns. One of the .most.lr'movatlvg
féatures of the proposed Code of Cririnna.l Pr?ice(‘istlilc;i is Itr}:eefligccl;;ea:ﬁe
rationality made possible in the sentencing decision. c ’f fhe

i 1 created by exclusionary rules of gwdencq is removed 1r
?1111: g%lsdo?fﬁe jur;y for the sentencing'. decjsxon. Th;ls is nclade po‘s:sﬂ;;le
without prejudicing the jury’ls determmatl(%n ﬁfafﬁigs o:nl?llllgeiig\ﬁi o}é '

idine for bifurcated trials, i.e., separate hear on
g:gzég::? The code provides that, in the event qf a jury jcrlal i;or a{; fe&?ﬁgf
the jury first hear evidence and returp a verchfct o’f guilty o1dnoi. ri inaté
This procedure S greatlyﬁs:s impl%fsirge‘a?i jx}vllxlzrse tt?hséi :tlllnisirluent is
illogical jury process so oiten o !
?ili'ztﬂelxﬁleeé 'tn };u?d the appropriate degree of offense then selt:afct&iié
The major concern of those who presently oppose _the use o ke
bifurcated trial in Tennessee has been that, although it may ug% ve
the quality of the sentencing declisior:i the ssiliglcﬁjlhgiﬁlen%ﬁazois | re”
i eat deal more judicial and prosecutorial il ;
g;;)l;;eﬁmder the unitary trial system. Inquiries dlrect%d tonggg?z
and prosecuting attomeys in Texes, whore Be, BUST, Chned. The
ation for seven years, have shown 1. _ .
‘?111)1:1;3:;1%11113 Texas opsi’nion is that the blfm.rcafted trial ts_ystemdhswtirigz
slowed the criminal justice system. One judge operating %ndeétates
system boasts to having the fastest felony dOcket. in the'Unfl e L S ﬁrsi.:
More importantly, however, the sentencing decision will for fgrmed
time be an intelligent exercise of judgment rather than an l{mr‘;hat ed
and irrational response to a difﬁculj: r_equest. Thq same ;1u;yed at to-
turns a guilty verdict, or the judge if jury senteflcmg 1: W?‘i’;h c:;-’ime
defendant, will immediately, and in context of the facts o t_e o im:
hear evidence and argument relevant to the proper sentence to
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posed. In this hearing evidentiary rules desigmed to avoid prejudicing
the jury’s decision on the merits are not applicable. Prior convictions,
or the lack of them, character, family status and community standing
all are relevant to the decision of what sentence to impose. In this way
the sentencing authority—judge or jury—can tailor the sentence to fit
the defendant’s need for rehabilitation and punishment and the public’s
need for protection. The sentencing decision thus made would yet fail
to accurately reflect the jury’s assessment of the facts were it not for
the code’s provision for more informative jury instructions. The code
calls for the jury to be informed of the law concerning eligibility and
grounds for parole. This will lead less to the imposition of longer sen-
tences than to a greater awareness by the public of the purpose and
function of parcle and a greater respect for the judicial and corrective
processes.

6. Plea Negotiation. The proposed code establishes for the first time
a procedure for recognized plea negotiation. Although the exisience of
the “plea bargain” in Tennessee is too well known to deny, almost every
day the prosecutors, defense counsel, defendants and judges pretend
for the record that no promises or “deals” have been made. The de-
fendant is told that the settlement will be honored but that he must not
tell the judge that he has been promised anything. The judge asks him
if his plea is free and voluntary and induced by his belief that he is
guilty. Meanwhile the attorneys hold their breaths and hope that he
does not blurt out the heresy that he is pleading guilty in order to pre-
vent the jury from throwing the book at him on the more serious charges
which the prosecuting atforney has promised to drop. This is an un-
healthy situation at best. It must now be recognized that plea bargain-
ing takes place and in fact is necessary unless we are willing to vastly
increase the size of our judiciary and prosecutors’ staffs. Case decisions
state that if plea bargaining is to be done, “we should exhume the
process from stale obscurantism and let the fresh light of open analysis
expose both the prior discussions and agreements of the parties, as well
as the court’s reasons for its resolution of the matter.” The proposed
code makes plea negotiation discretionary between prosecution and
defense but forbids judicial participation in the negotiation. If an
agreement is reached, it is then explained to the judge who may accept
or reject it, stating the reasons for his actions. If the agreement is
rejected it is not binding on either party and not admissible as evidence
of the defendant’s guilt. This procedure will ensure that negotiations
will be corducted in good faith and that any agreements will be honored.
Moreover, an important process in our criminal justice system will be
recognized and legitimized.

7. Restoration of Citizenship Rights. The Code of Criminal Procedure
effects a much needed reform in the-legal status of ex-convicts by
abolishing the expensive and cumbersome procedure prescribed by pres-
ent law for the restoration of a released felon’s civil rights. In place
of the provision requiring the ex-convict to petition the court, the code
grants an automatic and complete restoration of rights upon the issuance
of the certificate of final discharge at the successful completion of
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TITLE 39
CRIMINAL CODE

CHAPTER. CHAPTER,

1. GENERAL PROVISIONS, §§ 39-101—39- 14. A%%Mﬁgévm OFFENSES, §§39-1401—
107. - .

2. BURDEN OF PRooF, §§39-201—39- 15. OFFENSES AGAINST THE FAMILY,
205. §§ 35-1501—39-1507,

3. MurTiPLE PROSECUTIONS AND Dou- ARSON AND OTHER PROZERTY DAM-
BLE JEOPARDY, §§ 89-301—39-304. AGE OR DESTRUCTION, §§ 39-1601—

4., CuLPABILITY GENERALLY, §§39-401 39-1607. .

—39-407. 17. ROBBERY, §§ 39-1701—89-1708.

b. CRIMINAL RESPONSIBILITY FOR CON- 18. BURGLARY AND CRIMINAL TRESPASS,
DUCT OF ANOTHER, §§ 39-501—389- §§ 39-1801—39-1805.

526, 19. THEFT, §§ 39-1901—389-1911.

6. GENERAL DEFENSES TO0 - CRIMINAL 20. I'RAUD, §§ 39-2001-—39-2048.
RESPONSIBILITY, §§39-601L — 21. BRIBERY AND CORRUPT INFLUENCE,
39-605, §§ 39-2101---39-2110.

7. JUSTIFICATION EXCLUDING CRIMINAL PERJURY AND OTHER FALSIFICATION,
RESPONSIBILITY, §§39-701 — §§ 39-2201--39-2213.

39-763. OBSTRUCTING GOVERNMENTAL OPER-

8., PuUNISHMENTS, §§ 39-801-—39-862, ATION, §§ 2-2301—39-2318.

9. Pn;:;gfég'rony OFFENSES, §§ 39-901— A%U%% or Orrice, §§39-2401—39-
39-905. 403,

10, CRIMINAL INSTRUMENTS, §§ 39-1001, D1sORDERLY CONDUCT AND RELATED
89-1002, OFFENSES, §§ 39-2501—389-2512.
11, CriMiNAL HoMICIDE, §§ 39-1101—39- Pueric INDECENCY, §§39-2601—39-

1105.

2642.

12, KIDNAPPING AND FALSE IMPRISON- 27. GAMBLING, §§ 89-2701—39-2708.

*-  MENT, §§ 39-1201, 89-1202. 28, 'WEAPONS, §§ 39-2801—39-2807.
13. SE:!lileI%L OFFENSES, §§ 39-1301—389- 29, Druas, §§ 39-2901—39-2916.
‘ CHAPTER 1
GENERAL PROVISIONS
! SECTION, SECTION,
39-101. - Short title, 39-105. Construction of eriminal code.
! 39-102. Objectives of criminal code. 39-106. Computation of age.
39-103. Effect of criminal code. 39-107. Criminal code definitions,
i 39-104. Territorial jurisdiction.

39-101. Short title.— This title shall be known and may be cited as
the “Criminal Code.”

39-102. Objectives of criminal code.—The general objectives of the
criminal code are:

(1) to proscribe and prevent conduct that unjustifiably and inex-
cusably causes or threatens harm to individual, property, or public in-
terests for which protection through the criminal law is appropriate;

-
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§ 89-108

(2) 1o give fair warning of what

CRIMINAL CODE

conduct is prohibited, and to

guide and limit the exercise of official discrefion in law enforcement, b
defining the act and the culpable mental state which together constit’;utz

an offense;

) (3) to. gi.ve fair warr}ing of the consequences of violation, and to
guide and limit the exercise of official discretion in punishment, by

grading of offenses;

(4) to preseribe pena_lties that are proportionate to the seriousness
of of_fe.n.se.as, but tha.t permit recognition of differences in rehabilitation
posgibilities among individual offenders;

(6) to safeguard conduct that is without guilt from condemnation

as criminal;

(6) to prevent arbitrary or oppressive treatment of persons ac-

cused or convicted of offenses,

COMMENTS OF LAW REVISION CoMMIsSION

DerivaZion:

Tex. P. C. Prop. Rev, § 1.02.
N.Y. Rev. Pen, Law § 1.05.
Fed. Prop. Crim. Code § 102.

Cross-References:

“Conduct” defined, sce § 39-107.
Construction of code, see § 39-105.

Comment:

This section undertakes to state the
most pervasive general objectives of the
code. The statement i3 included for its
own sake, a3 an _explanation of the un-
derlymg. legislative premises, and also
as an aid in the interpretation of par-
ticular provisions and in the exercise of
the discretionary powers vested in the
courts and in the organs of correctional
administration,

_In subdivision (1) attention is spe-
cifically directed to the basic goal of the
criminal law, the prevention of harm,
without fixing any priority among the

39-103. Effect of criminal code.—(a)

means of prevention, which include de-
terrence of potential criminals and rein-
forcement of normal instinets to refrain
from harmful behavior, ineapacitation
of persons who are dangerously disposed
to engage in criminal conduct, and cor-
rection and rehabilitation of those who
have such disposition. Subdivisions (2)-
(6), while related to the prevention
goal, also reflect fundamental consider-
ations of justice and fairness inherent
In a soclety that values individual Iib-
erty, Subsection (3) points out one of
the primary reasons for the revision of
the Tennessee criminal statutes: no uni-
form system of punishment exists. A
specific penalty has been provided for
each offense, and the penalty for one
offense might now be quite different
from that for another offense which is
not demonstrably different in serious-
negs. This Droblem is discussed at great-
¢r length in the comments on penalties.

Conduct does not constitute

an offense unless it is defined as an offense by statute, municipal or-
dinance, or rule authorized by and lawfully adopted under a statute.

(b) The provisions of chapters 1-

8 of this title apply to offenses de-

fined by other laws unless the criminal code provides otherwise.

(c) This title does not bar,

suspend, or otherwise affect any right

or liability to damages, penalty, forfeiture, or other remedy authorized
py law to be recovered or enforced in a ecivil suit for conduct the erim-
inal code defines as an offense, and the civil injury is not merged in the

offense,

COoMMENTS oF LAW REVISION COMMISSION

Derivation:
Subsec. (a): Teg. P, C. Prop. Rev.

Subsec, (b): N.Y. Rev. Pen. Law
§ 505(2).
Model P. C. § 105(2).
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bsec. (c): T.C.A. 89-102.
Subsee. (c) Ill. Stat. Ann., ch, 38,
§§ 1-3, 1-4.

Cross-References:
“Conduct” defined, see § 39-107.
Effective date of code, see § —— of
code act. ..
General principles of criminal law:
Burden of proof, see ch. 2.
Criminal responsikility for conduct
of another, see ch. b,
Culpability generally, see ch. 4.
General defenses, see ch. 6.
Justification, see ch. 7.
Muiltiple prosecutions and double
jeopardy, see ch, 3.
Punishments, see ch, 8.
Justification, effect on civil liability,
see § 39-705.
“Law” defined, see § 39-107.
Preemption by code:
Arson, see § 39-160%,
Burglary, see § 89-1806.
Criminal instruments, see § 39-1002,
Criminal mischief, see § 39-1607.
Disorderly ¢onduct; see § 39-2512.
Drugs, see § 39-2916.
Family offenses, see § 39-1507.
Gambling, see § 39-2708.
Obscenity, see § 39-2642.
Obstructing: governmental
tion, see § 89-2318.
Prostitution, see § 39-2642.
Sexual offenses, see § 39-1310,
Theft, see § 839-1911.
Trespass, see § 39-1806.
Punishments, other remedies
served, see § 39-806.
10“Ru1e” includes regulation, see §39-
7.

Saving provisions, see § —— of code
act.

opera-

pre-

Comment:
Principle of Legality.

Subsection (a) is designed to complete
the process of replacing ' common-law
crimes with statutory offenses. Present
Tennessee law recognizes common-law
crimes where no statute occupies the
field, i.e., false imprisonment, smuggling,
and lewdness and lasciviousness. Goff v.
State, 186 Tenn. 212, 209 S. W. (2d) 13
(1948). The supersession of all common-
law definitions of particular offenses
does not mean, however, that the large
mass of interpretative rules -developed
under the common law is superseded.
The subsection recognizes that govern-
mental bodies other than the legislature
possess authority to define offenses—
penal ordinances and offenses created
by state regulatory agencies are exam-
ples—and that when not preempted by

§ 39-103

this code and otheriise valid these of-
fenses are fully enforceable.

General Principles. .
The general principles of criminal
law, for the first time comprehensively
treated and codified in this state, are de-
signed to provide a framework for the
interpretation and application of every
law now in effect or later enacted that
employs a penal sanction, whether or not
it is located in this code. The proviso to
subsection (b), excepting application of
the general principles when this code so
provides, accommodates provisions like
§ 806 (sentencing combinations), which
authorizes penalties such as license rev-
ocation and injunction in addition to the
punishments provided in ch. 8.

Civil Remedies.

Subsection (¢) is a restatement of
T. C. A. § 39-102. Tennessee case law has
established a consistent rule that a
judgment of acquittal in a criminal case
constitutes no bar to subsequent ecivil
actions. Gaylon v. State, 189 Tenn. 505,
226 S. W. (2d) 270 (1950).

Preemption.

Many laws employing a penal sanction
enacted by governmental subdivisions
and agencies, especially those enacted
by municipalities, overlap, duplicate, and
conflict with state criminal law. This
code, however, creates a comprehensive
law of crimes and punishments, uni-
formly applicable statewide, and pre-
emption sections in certain chapters (see
the cross references column) prohibit
enforcement of existing, as well as en-
actment of new, ordinances; orders, and
regulations that affect conduct covered
(either by inclusion or omission) in
this code.

When both a local ordinance and a
general state law deal with the same
area, there is often a question under
present law whether both may coexist.
Tennessee case law demands that an
ordinance must not be “inconsistent
with” the constitution and laws of the
state. Smith v, Knoxville, 40 Tenn, (38
Head) 245 (1859). It has alsc heen held
that ordinances must be consonant with
the “general provisions of the common
law .. . .” Jones v. Nashville, 109 Tenn.
550, 72 S. W. 985 (1903). Because no
consistent rationale has been developed
for determining when state law pre-
empts local legislation, it is essential
for this code to specify when govern-
mental subdivisions and agencies may
and may not regulate conduct by crim-
inal sanction.

Not every chapter in this code con-
tains a preemption section. Its absence

8



- death occurred in this state.
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from some chapters, e.g., 6 (general de-
fensgs}, 7 (justification), l(lg (crimigal
homlcldg),' recognizes that government-
?.l .spbdlvxs_ions and agencies have no
xegltlmate.m’gerest in legislating on the
general principles of eriminal law or the
serious. crimes, On the other hand, its
absence from other chapters, e.g., 28

(Wea..p.ons},. 20 (fraud), recognizes that
municipalities in particular have a legi-
timate role to play in regulating fire-
arms and deceptive business practices,
for example, which they are free to do
50 long_‘ as the regulation does not con-
flict with any provisions of this code.

39-104. Territorial jurisdiction (a) This state has jurisdicti
a—— jurisdiction over
an offense tha,i‘i a person commits by his own conduct or the conduct of
another for which he is criminally responsible if: .

(1) either the conduct or a re It that i
occurs within e sl su at. is an element of the offense

(2) the conduct outside this state constitut
mit an offenze within this state; or e an attempt o com-

(8) the conduct outside this state constitutes a conspiracy to com-

mit a felony within this state and an act in furth ;
spiracy occurs within this state,; or ariierance of the con-

u (4) the4.condu.‘ct Wi{}hil'l this state constitutes an attemﬁt, solicita-
t;?;]’c g}; cqnsplrac%r to cc;;nmlt, or establishes eriminal responsibility for

nmission oi, an offense in ancther jurisdiction that is = -
fen(st,)e) unFer the law of this state, ! oo Thet 1 elso anl of

f the offense is criminal hemicide, a result” is ei
) If : X either th

ph_ys.lcaI 1mp:51c_t causing death or the death itself. If the body of :
criminal homicide vietim is found in this state, it is presumed that the
des If death alone is the basis for jurisdicti
:itulci %hdeéfenset‘gg ihe te;:}}ltercizv,e of jurisdiction by this state tlJlat the cgrlll:

at constitutes the offense is not made criminal in the jurisdicti
where the conduct oceurred. ® crimtinal In the Jurisdiction

(¢) An coffense based on an omission to perform a duty imposad

on an actor by a statute of this state is committed within thi

regardless pf the lqcation of the actor at the time of the c;ffenselal.s state
(d)  This state includes the land and water (and the air space above

the land and water) over which this state has power to define offenses.

COMMENTS oF LAY REVISION CoMMISSION
Derivation:
Tex, P, C. Prop. Rev. § 1.04,
IIL. Stat. Ann. ch. 38, § 1.5
Cross-References:

“Act” defined, sce § 89-107.
Attempt., see § 39-901.
Complicity, see ch. b, subch, A,

0:;Element: of offense” defined, see § 39-
-5. _I*fxtradition of fugitive, see T. C. A.
tltj_ 40, ‘;:_}1%_31, sgbi\:}l. A, as amended.
urisdietion o ississippi Ri
NN T 1ssippi River, see
:%avg” glefglgdh Se% § 39-107.
Y, mission” defined, see § 39-107.
“Conduct” defined, see § 39-107. Presumption explained, §see § 89-205.
Conspiracy, see § 39-802, Solicitation, see § 35-903,
Criminal homicide, see ch. 11, Venue, see T. C. A. § 40-301, as amend-
Snglggn}i%ls responsibility for omission, ed. )
e -403.

anrimir}a%. responsil})lility of corporation Comment:

r_association, see ch. 5, subch. B. This section includ 11 jurisdicti

efense explained, see § 39-203. isi i L o e omal
Dotins joamaae L S ch§. 3t provisions In present law and in some

instances (e.g., prosecution for homicide
4
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when the body is found in the state)
broadens that jurisdiction. The. primary
policy considerations underlying this
section are (1) the state seeking to
prosecute for an offense should have a
substantial interest in or connection
with the criminal event, and (2) law
enforcement should be facilitated by
plugging gaps in the existing law when
a course of conduct goes beyond the
boundaries of a single state. A basic
tenet of §104 is that an actor’s loca-
tion within or without the state when
the offense is committed and his legal
relation to the offense - (perpetrator,
non-perpetrating party, or facilitator)
are’ immaterial for jurisdictional pur-
poses if the formal requisites of the
statute are met, The section’s statement
of jurisdiction is constitutionally sound,
given a substantial state interest and
no conflict with federal law. See
Skiriotes v. Florida, 313 U.S. 69 (1941);
Strassheim v. Daily, 221 U.S. 280 (1911).

Subsection (a) (1) combines subjective
and objective territorial principles pres-
ently embodied in T. C. A. §§ 40-101—40-
103. Jurisdiction is conferred over of-
fenses commenced within the state but
completed without (subjective) and for
offenses commenced without the state
but consummated within (objective).

Subsection <(a)(£) makes clear that
this state has jurisdiction when an actor
initiates conduct elsewhere with the in-
tention of achieving a criminal objec-
tive in Tennessee, which is an offense
under Tennessee law, but fails for rea-
sons beyond  his control. No existing
statute covers out-of-state attempts.

Subsection (a)(8) requires an gct
(which includes speech) in furtherance
of the conspiracy to occur within the
state before jurisdiction over an out-of-
state conspiracy is conferred on Tennes-
see courts. The act requirement is in-
cluded to ensure that there be some
actual connection, however minimal, with
the forum state of Tennessee, because
conspiracy, as distinguished from at-
tempt, normally involves a less imme-
diate threat and may be formed far
from the place of the intended crime.

Subsection (a)(4) is designed to dis-
courage pers desiring to violate the
law of anoti.. jurisdiction from seek-
ing a privileged haven in this state. It
broadens the scope of existing law,
T. C. A. §40-103, by extending applica-~
tion to attempt, solicitation, and com-
plicity (“criminal responsibility for the
commission of”) as well as to con-
spiracy. Furthermore, ' subdivision (4),
applies to any offense and not just to a
felony, and it adds to the present law

§ 89-104

the requirement that the offense in the
other jurisdiction also constitutes an of-
fense in this state.

Subsection (b) accords special treat-
ment to the offense of ecriminal homicide,
which would otherwise be controlled by
subsection (a)(1), because of the serious
nature of the crime, the difficulty of
detection, and the fact that the act
causing the death and death itself may
occur far apart geographically. Present
law, T. C. A. §40-110, confers jurisdic-
tion on this state when an injury re-
sulting’ from a duel is inflicted out of
state by a person without the state
and the victim dies within this state., To
close the jurisdictional gap that some-
times - arises, subsection (b) provides
that Tennessee can assume the re-
sponsibility for prosecuting a multi-
jurisdictional homicide if the death or
injury causing death occurs in Tennessee.
Thus, when Tennessee is known to be
the place of death but the location of
the fatal conduct cannot be determined,
the offense can bz prosecuted- in this
state. When death within the state is the
sole basis for jurisdiction, a constitu-
tional problem might arise if the conduct
causing death was not unlawful in the
state where it transpired. For example,
M shoots and mortally wounds his wife’s
paramour in state X under cirecumstances
justifying the homicide; the victim dies
in a hospital in a mneighboring state
which asserts jurisdiction on the basis
of the death alone, Formulated as a
defense, this limitation requires the de-
fendant to introduce evidence to support
an ouster of jurisdiction thereby re-
lieving the state of the almost insuper-
able burden of proof in ecases in which
only the defendant knows where the
fatal conduct took place. The statutory
presumption created by subsection (bh)
also relieves the state of the heavy
burden of establishing place of death
when ‘there is mo affirmative proof of
that fact and the victim’s body is
found in Tennessee. The presumption is
of course rebuttable, ses § 205, and
appears to satisfy the constitutional re-
quirement of a ‘“rational connection” be-
tween the fact proved and the fact pre-
sumed. See Tot v, United States, 819
U. S. 463 (1943); see also Leary wv.
United States, 395 U.S. 6 (1969).

The usual application of subsection
(¢) will probably be in the field of do-
mestic relations (e.g., criminal non-
support), but it is not so limited.

Subsection (d) is a precautionary re-
statement of the concept of territory
used in applying the territorial principle
of criminal jurisdiction.
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39-105. Construction of criminal code.—(a) The rule that a erim-
inal statute is to be strictly construed does not apply to the criminal
code, The provisions of this title shall be construed according to the
fair import of their terms, to promote justice and effect the objectives
of the criminal code.

(b)  The code commisgion shall publish with the codification of
this title the comimentary prepared by the law revision commission. The
commentary may be used as evidence of legislative intent and as an
aid in construing the provisions of this title in the event of ambiguity.

COMMENTS oF LAW REVISION CoMMISsION

429 (1951); Estep v. State, 183 Tenn.
325, 192 8. W. (2d) 706 (1946); but c.f.
Lovvorn v, State, 215 Tenn. 659, 389
S. W. (2d) 252 (1965). Subsection (a)
expressly abolishes the rule of strict
construction, a rule seldom cited and then
only to support a decision already
reached on other grounds.
Cross-References: The comments in this code are in-
Code definitions, see § 89-107. tended to explain its provisions and to
Computation of age, see § 39-106. aid in their interpretation. It should be
Effect of code, see § 39-108. noted, however, that the language of
Objectives of code, see § 39-102. the sections themselves is intended as
Comment: the authoritative statement of the law.

The comments are not authoritative
Present Tennessee law requires penal

statements, but are evidence of the
statutes to be strictly construed. Crowe considerations which prompted the statu-
v. State, 192 Tenn. 362, 241 8. W. (2d) - tory text.

Derivation:
Subsec. (a): Tex. P. C. Prop. Rev.
§ 1.05.

N.Y. Rev. Pen. ILaw
Subsec. (b): Havwaii 'Prop. Pen, Code
§ 105,

39-106. Computation of age.—'A pers‘on attains a specified age on
the day of the anniversary of his birthdate,

COMMENTS OF LAw REvIsION Commission

Derivation: - Comment:
Tex. P. C. Prop. Rev, § 1.06. The victim’s age sometimes determines
the severity of punishment under this
Cross-References:

code, and occasionally eriminal respongi-
Age: bility itself, so this section Pprescribes
Compelling prostitution, see §89- the method for determining” a given
2606. age. Under this section, for example, a
person born July 10, 1955, is legally
incompetent to consent to acts amount-
ing to kidnapping (see § 89-1201) until
July 10, 1967, the date he attains his
12th year,

Drugs, see ch. 29.

False Imprisonment, see § 39-1202.
Firearm sale, see § 39-2804,
Kidnapping, see § 39-1201.
Obscenity, see § 89-2624.

Sexual offenses, see ch, 13,

39-107. Criminal code definitions.—(a) In the criminal code, unless

the context requires a different definition :

(1) “Act” means a bodily movement, whether voluntary oy in-
voluntary, and includes speech. ‘

(2) “Actor” means a person whose eriminal responsibility is in
issue in a eriminal action,

(3) “Agency” includes authority, board, bureau, commission, com-
mittee, council, department, district, division, and office,

(4) “Another” means a person other than the actor,

§ 89-107
GENERAL PROVISIONS
i N rnmental subdivi-
“Association” means a government or gove 3 ai
sion ((Ji)agency, trust, partnership, or two or more persons having a joint
y omic interest. .
o cor(%?on“(]éc:;legcl” means anything reasonably regarded as economic
gain, enhancement, or advantage, includingdbeneﬁt to any other person
4 . . - .
i ‘ the beneficiary is interested. o ‘ ) .
. wh(%sje v‘,‘EEIIBI:‘c)a(;Ci?y injury” means physical pain, illness, or any impair-
i dition. . . . .
ment(g ph‘yéz)(;laétfgtl’l’ means an act or omission and its accompanying
ment?é)StaP‘%onsent” means assent in fact, whether express or apparent.

(10) “Conviction” means a final adjudication by a court of comé)lf-

t nt. jurisdiction that a defendant committed an oﬁen.se, althpudgh 2
n ogition or execution of sentence was .suspended, if fche ju g'mgn
El'lp not been reversed or set agide, the time for appealing the Jutf-
aSnt has expired, and the defendant has not been pardoned on ; e

n;'iund of innocence. There shall be deemed to have been no convué 1ﬁn
'gf imposition of defendant’s sentence was probated gnd he success:; u.’sj;
101;1 l%es with the conditions and period gf _probat}on. Judg’x_nentg 0
. il’f of offenses arising out of the same crqmnal eplgode obtalpeq in a
fil;wle criminal action are deemed to constitute a §1ngle conviction.

” (11) “Court” means either the judge or the jury or both as the

text may require, . ‘ o .
. (12) }‘,‘Criminal episode’” means all conduct, including criminal sph-
citation and criminal conspiracy, incident to the attempt or accom;})lhsh-
ment of a single criminal objective or scheme, even though the harm
is directed or inflicted upon more than one pgrson.

(13) “Criminal negligence” is defined in § 39-405.

“Deadly weapon” means: - )
(1%‘)4) a ﬁrez}x’rm or anything manifestly de?mg.ne:d, made, or adapted
r se of inflicting death or serious bo€111y Injury; or .
for the (I)lél;'poanything that in the manner of its use or intended use is
capable of causing death or serious bodily injury.

(15) “Effective consent” includes consent _by. any person legall.y
authorized to act for the person whose consent is in issue. Consent is
not effective if;

induced by force, threat, or fraud; or )
Eﬁ)) given by a persor,1 who b’y reason of youth, mental ‘dlsease }c;r
defect, or intoxication is known by the actor to be unable to make

able decisions;.or o
reasen (%) given sc,ﬂe]y_ to detect the commission of an offense.

1 “Element of offense” means: '
(—((33&) thirrizonduct, circumstances surrounding the conduct, or re-
sult of the conduct described in the deﬁnit'ion of the offense; and
(B) the culpable mental state requlé'ed; and
xception to the offense; an . ) |
E(]?))) Zn ?12(1:?2ﬁse as to which supporting evidence has been

admitted,.
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(17) “Felony” means an offense so desi i
: . gnated by law or punish
by death or ‘{mpmsonment for more than one year. P ble
expel(las) .Flﬁarén” tr}rlleanstany weapon designed, made, or adapted to
projectile by the action of an explosive i i
convertible to that use, P . o &y devics readily
(19)  “Government” means the state and an iti ivisi
( y political subdivision
thergqf, a:nd includes any branch or agency of the state, a county.
mum(czlg';thty,ffr other political subdivision, ’
“Harm” means anything reasonably regarded as loss disad
vantage, or injury, including harm to another person i ‘welfare
) on in
the person affected is interested, P whose welfare

v (21) “Individual” means a human being who has been born and is
e.

(22) “Intentional” is defined in § 39-405.

gz; ::gnowing” is defined in § 89-405,

) aw’”’ means the constitution or a statute of this state or
of the Umted States, a written opinion of a court of record, a n?ugigil-
pgltoixz'dmance, or a rule authorized by and lawfully adopte’d under a
statute,

(25) “Misdemeanor” means an offense 50 desi

( 1 ] lesignated by la

pumshal_)le by fine, by imprisonment for less than one year oryby vk‘;og}f
fine and imprisonment for less than one year. ’

(26) “OQath” includes afirmation.

(27)  “Omission” means failure to act,

(28) “Peace officer” means an officer,
ernment who has a duty imposed by law:

Eg)) t’fo maintain public order; and
o make arrests for offenses, whether that d

all offenses or is limited to specific of‘fenses;; and Hly extends to

Fons (C) to investigate the commission or suspected commission of
offenses, '

employee, or agent of gov-

(29) “Penal institution” means a pl i
place designated by law for con-
?nement of persons arrested for, charged with, or convig;ed of an 01%-
ense,
(30) “Person” means an individual, corpor:

(81) “Possess” means to exercise
ment over a thing,

(82) “Public servant” means a person elected i
> i , Selected, appointed,

employed, or ot.herw1se designated as one of the following' e\}gl if ile
has not yet qualified for office or assumed his duties:

(A4) an officer, employee, or agent of government; or

Eg; a Juror or grand juror; or

an arbitrator, referee, or other person who i thori

law or private written agreement ’to hear or d ne & sauee ood by
e etermine a cause or con-

(D) an attorney at law or notary public wh i icipati
i ) en he is par
In performing a governmental function ;or participating

(E) a candidate for nomination or election to public office; or

ation, or association.
actual care, control, and manage-

EEGIFETIMNNEE 5,
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(F) a person who is performing a governmental funetion under
clzim of right although he is not legally qualified to do so.

" (33) “Reasonable belief” means a belief not formed recklessly or
with criminal negligence.

(34) *“Reckless” is defined in § 39-405.

(85) “Rule” includes regulation.

(36) “Serious bodily injury” means bodily injury that creates a
substantial risk of death or that causes serious permanent disfigure-
ment or protracted loss or impairment of the function of any bodily
member or organ.

(37) “Swear” includes affirm.

. (38) “Unlawful” means criminal or tortious or both and includes
what would be criminal or tortious but for a defense not amounting
to justification or privilege. ,

(b) The definition of a term in subsection (a) applies to each gram-
matical variation of the term. Words importing the masculine gender

include the feminine and neuter.

COMHMENTS OF LAW REVISION COMMISSION

Comment:

The terms defined in subsection (a)
are used throughout the Criminal Code
and each use is cross-referenced to this
section.' Although most of the terms are
discussed in the comment to the sec-
tions in which they are used, a few gen-
eral comments about some of them are
here desirable.

“Act” is defined to include speech bz-
cause several offenses in the code pun-
ish certain types of speech, e.g:, §§39-
1401 (threat), 89-2601 (disorderly con-
duct), 89-2506 (false alarm or report).

“Actor” is used instead of defendant in
defining offenses because a person is
not technically a defendant until
charged.

The definition of “association” deter-
mines the outer reach of the application
of criminal sanctions to organizations;
it derives from N. Y. Rev. Pen. Law
§10.00(7). An association is eriminally
responsible only if the statute defining
the offense clearly so provides and the
association’s agent commits the crim-
inal conduct on behalf of the association
and within the scope of his office ox
employment. See § 39-523 and comment.
A “government or governmental subdivi-
sion or agency” is included within the
definition of association because of the
possibility that it may be necessary to
Impose a criminal stigma to persuade
the responsible officials to prevent the
commission. of wrongful acts. An ex-
ample is the persistent pollution of a
stream by an irrigation’district or small
city. It is contemplated that critminal
prosecution of a government or govern-

mental subdivision or agency will be
used only as a last rvesort to ensure
compliance with applicable law. Both
New York and Illinois include govern-
mental agencies within the definition of
“person” in their revised penal codes,
and some courts have held that local
governmental units may be held crimi-
nally responsible, e.g., Ludlow v. Com-
monwealth, 247 Ky. 166, 56 S. W. (2d)
958 (1933). A “joint or common economic
interest” includes relations such as in-
vestment clubg, which may not precise-
ly fit into any other legal categories.
Organizations purportedly - formed to
raise money for gome specified charities
may also fall into this category. An
estate is not included within the defini-
tion, even though a trust is included, on
the ground that the creation of a trust
is voluntary and a trust may be used
to conduct a business in lieu of a cor-
poration or a partnership.

The definition of “conviction” tracks
that of present law with one exception:
a successfully probated sentence is ex-
cluded from the definition, whether or
not its underlying judgment of guilt was
set aside, although present law appears
to treat it as a conviction.

The definition of *“criminal episode”
must be read in context with the code
sections in which the term is utilized.
See §389-301 (multiple sentences pro-
hibited following convictions for offenses
arising out. of same criminal episode);
§89-302 (when prosecution barred by
former prosecution for offense arising
out of same criminal episode); §39-
845 (concurrent and consecutive terms

-9
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of imprisonment for felony); §39-1908
(aggregation of amounts involved in
theft)., The purpose of the term is to
identify the conduct of a person for
which ordinarily, he may be prosecuted
and punished but once, even though he
has committed several separately de-
fined offenses. The state, however, will
be able to charge and try the person for
all offenses which he may have com-
mitted during the criminal episode in
the one criminal action. The concept
of a “criminal episode” specifically in-
cludes preparatory offenses such as
criminal solicitation and criminal con-
spiracy. See the sections referenced
above and accompanying comments for
the use of the criminal episode concept.

An entirely objective defirition of
“deadly weapon,” such as “anything read-
ily capable of causing death or serious
bodily injury,” is undesirable because it
would be toc broad for fair application.
The definition adopted represents an
amalgamation of subjective and objec-
tive standards. An objective standard
is posited in subdivision (A) to deter-
mine whether a thing is a “weapon” in
the ordinary sense, and firearms are
made deadly weapons per se. Subdivi-
sion (B) applies a more subjective stand-
ard to determine the character of things
not designed as weapons but possibly
lethal when used in a particular manner
(e.z., a carving knife). Such an instru-
ment, to be classed as a deadly weapon,
must “in the manner of its use or in-
tended use” be capable of inflicting
gerious bodily harm,

“Tlement of offense” is a shorthand
expression for the issues relevant to
guilt or innocence the state must prove
to convict. The term does not. include
every issue as to which the state or
defendant has a proof burden—e.g.,
venue, affirmative defense-— because only
those listed in the definition are material
to the term’s use in the code. Thus, al-
though the state must prove. the de-
fendant had the required culpable
mental state with respect to the pro-
seribed act, it is not required to prove
he knew the trial court would have

jurisdiction over his offense—although

jurisdiction is of course part of the
state’s burden of proof in every case, see
§ 89-201.

Unlike present law, “peace officer” is
defined functionally, in terms of em-
ployment as a public servant and legal
duty to maintain law and order. The
new definition avoids the problems of
enumeration and focuses instead on the
nature and function of the office. Thus,
park rangers are ‘peace officers, but
private citizens specially licensed by a

10
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police chief are not peace officers be-
cause they are not public servants and
not obligated by law to enforce the
criminal law. The same definition is uszd
in the Code of Criminal Procedure, See
T. C. A. § 40-105, as amended.

The term “person” plays a variety of
roles throughout the code. It “iescribes
whose bodily, property, and other in-
terests are protected. Beyond that, it
serves as - a general descriptor for
operation of the code, identifying, for
example, the beneficiary of a defense
and subject of an exception. However,
one or more of the terms “individual,”
“corporation,” or “association” is used
in the accusatory language of offenses
in the code, rather than the shorthand
“person,” to make clear that unincor-
porated associations, for example, are or
are not covered by the definition of the
offense. ‘‘Corporation”  includes profit
and nonprofit corporations, professional
associations, and joint stock companies.

A person’s “reasonable belief” in the
existence of defensive facts exonerates
from criminal responsibility under this
code even though the facts do not exist.
Thus, a reasonable belief in the necessity
for using force in self-defense justifies
the force under §39-731, and a rea-
sonable belief that a female is. older than
16 is a defense to a charge of statutory
rape under § 39-1306. Because thig is a
penal code, however, the reasonableness
of belief is not determined according to
the tort law’s simple negligence stand-
ard, but in terms of recklessness and
criminal negligence, two of the four
culpable mental states (see §39-405)
used throughout this code to define of-
fenses. A belief is reasonable, therefore,
unless the actor in forming it consciously

. disregarded (recklessness) or ought to

have been aware of (criminal negli-
gence) a substantial and unjustifiable
risk that the bases for the belief did not
exist, and his disregard of or failure
to perceive the risk constituted a gross
deviation from the standard of care an
ordinary person would have exercised
under all the circumstances as viewed
from the actor’s standpoint.

The definition of ‘“unlawful” includeé~

conduct not criminal or actionable in
tort because of a defense (e.g., lack of
mental capacity, duress) if the defense
does not .amount to justification or

privilege, Without this inclusion, for .

example, the use of force in self-defense
against a mental incompetent would not
be justified because the incompetent’s
attack would not be unlawful, i.e., crim-
inal or actionable.

Subsection (b) ensures that the defini-
tions set out in subsection (a) apply to

BURDEN OF PROOF

anti=e variations of the defined
?g;]rrs)g})s’f‘hus, the definition of “pt‘)‘ssess”
applies to “possession,” that of k‘x‘low,-;
ing” applies to “lmows,” that of “act
applies to “action,” and that of ‘rea-

§ 39-201

onable belief” applies to “reasonably be-

fieves.” Subsection (b) also makﬁs c;.}ear
that references in the code to he” or
“himself” apply equally to women and
men,

CHAPTER 2
BURDEN OF PROOF

CTION.
33-201. State's burden of proof.
39-202. Exception.
39.203. Defense.

SECTION.
39-204. Affirmative defense.
39-205. Presumption.

y be convicted
201. State’s burden of proof.— ga) . No person may ‘
of3z?n offense unless each of the following 1s proved beyond a reasonable

doubt:

(1) the conduct, circumstances surrounding the conduct, or result

of the conduct described in the definition of the offense; and

(2) the culpable mental state r

equired ; and

(3) the negation of any exception to an offense defined in this

code; and

(4) the negation of any defense to an offense defined in this code
if admissible evidence is introduced supportlpg the defense. ) )
(b) In the absence of the proof required by subsection (a), the

innocence of the defendant is presumed. )
(¢) No person may be convicted of an offense unless venue 18 proved

by a preponderance of the evidence.

; . . A . cted
d) If the issue is raised in defense, no pelsgn_shall be convic
of (ar)l offense unless jurisdiction and the commission of the ‘offens.e
within the time period specified in .title 40, chapter 4, as amended, are
proved by a preponderance of the evidence.

COMMENTS OF LAW REVISION COMMISSION

Derivation: . .
Tex. P. C. Prop. Rev. § 2.01.
Hawaii Prop. Pen, Code § 114,
Model P. C. §§1.12, 1.13.

Cross-References:

Culpable mental states defined, see
§ 89-405.

Defense explained, see § 39-203.

Exception explained, see § 39-202.

Limitation of prosecutions, see T. C. A.
tit. 40, ch. 4, as amended.

Venue, see T. C. A. tit. 40, ch. 3, as
amended.

Comment: . .

This section, which continues the tradi-
tional principle that a person accused of
crime is presumed innoeent until the
state proves his guilt beyond a rea-

sonable doubt, restates and clarifies the
prosecutor’s burden of proof by specify-
ing the various issues fo which it ap-
lies. ) .
P Under present law and this section, a
defendant is entitled to a jury charge
on the presumption of innocence, Gentry
v. State, 184 Tenn. 299, 198 S. W. (2d)
643 (1947), and the reasonable doubt doc-
trine, Owen v. State, 89 Tenn. 698, 16
S. W. 114 (1891). L

"The issues of venue, jurisdiction, and
limitations require a distinet burden of
‘persuasion which must be met by the
state—i.e, by a preponderance of the
evidence. The burden of persuasion pgzg—
ently required for venue is a preponaer-
ancg of c11:he evidence. Kelly v. State, 202
Tenn. 660, 308 S. W. (2d) 4156 (1967).
The requirement on the defendant of

11
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§ 39-202

raising these issues is not altered. While
proof of venue is required in every case,
proof of jurisdiction and limitations is
not required unlesy those issues are
raised by the defendant. Present Tennes-
see law requires proof of venue by the
state as a constitutional right of the
accused, Tenn. Const., Art. I, §9. Sub-
ject matter jurisdiction need not be

CRIMINAL CODE

alleged and proved at ivial, but may be
put in issue at any tine by defendant,
Personal jurisdiction, however, is waived
by a plea of not guilty. Dove v. State,
50 Tenn, 348 (1872).

The treatment of an exception and de-
fense as elements of the state’s case
is discussed in the comment to §§ 89-
202 and 89-203.

39-202. Exception.—(a) An exception to an offense in this title
is so labeled by the phrase: “It is an exception to the application

Of 7

(b) The state must negate the existence of an exception in the
charge alleging commission of the offense and must prove beyond a
reasonable doubt that the defendant or defendant’s conduct does not

fall within the exception.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 2.02.

Cross-References:
Affirmative defense explained, see § 39-

“Charge” defined, see T. C. A. § 40-105,
as amended.

“Conduct” defined, see §30-107.

Defense explained, see § 39-203,

Comment:

This section, in conjunction with § 39-
201(a)(3), specifies the procedural and
evidentiary consequences of an exception
to an offense in this code. Section 89-
202(a) specifies exactly the form of
an exception, This reverses prior Tennes-
see law which requires the defendant
to prove that he comes within the ex-
ception. Terrell v, State, 210 Tenn. 632,
361 S. W. (2d) 489 (1962), It is import-
ant to note, however, the distinction
between the content of exceptions in
prgsent law and exceptions under this
code.

When it is appropriate to require the
state to allege and prove that the de-
fendant or defendant’s conduct does not
fall within the scope of an exception to
the offense, the code labels the identity
or conduct an exception, and §39-202
(b) provides that an exception has these
pleading and burden of proof conse-
quences. On the other hand, if it is ap-

propriate to place a production or proof
burden on the defendant to establish a
certain ground of defense, the davice of
a “defense” or “affirmative defense” is
employed. Most important is the fact
that burden of proof consequences are
considered in the drafting process; the
decision of which procedural device is
appropriate is explicitly made rather
than leaving the issue for a later and
unpredictable determination by the
courts.

Prosecutors have often found the
burden of alleging and proving the non-
existence of exceptive facts too onerous.
This difficulty most frequently arises
with penal statutes that regulate conduct
rather than generally prohibit conduct.
Since most regulatory statutes are
omitted from this code, the device of
an exception is used very sparingly and
only after careful consideration of the
nature of the proof burden involved. The
Commission decided, for example, that
the prohibition of gifts to a public ser-
vant (see §39-2108) should clearly not
apply to a fee preseribed by law. Rather
than rely on a defense that would require
a public servant to produce evidence that
the benefit received was a fee, the de-
vice of an exception is employed to re-
quire the prosecution to allege and prove
that the benefit received was not a fee
in order to make a prima facie case.

39-203. Defense—(a) A defense to prosecution for an offense
in this title is so labeled by the phrase: “It is a defense to prosecution

under. . .that. . .”

(b) The state is not required to negate the existence of a defense
in the charge alleging commission of the offense,
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§ 89-204

issue of the existence of a defense is not gubmitted to the
jur(;)unrll;};g admissible evidence is introduced supp.ortmg‘ t.he defense.
(d) If the issue of the existence of a defense is submitted to the
jury, the court shall instruct the jury thaj: any reasonable doubt on
the issue requires that the defendant be acquitted. .
(e) A ground of defense in a crimina.l law, other than one negating
an element of the offense, that is not plgunly.labeled in accordance with
this chapter has the procedural and evidentiary consequences of a de-

fense.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 2.03.
Iil. Stat. Ann, ch. 38, § 3-2.
Model P, C. § 1.12.

Cross-References:
Afirmative defense explained, see § 39-

204.

Exception explained, see § 39-202,

“Law” defined, see § 39-107.

Comment:

Defenses place upon the defendant a
burden of proof on an exculpatory issue
—usually of excuse or justification—in-
volving ~ facts. peculiarly within the
knowledge of the defendant. This sec-
tion provides for labeling this type of
defense and specifies its procedural and
evidentiary consequences. Present Ten-
nessee law, for example, places the
burden upon the defendant to show in-
sanity. Spurlock v. State, 212 Tenn. 132,
368 S. W. (2d) 299 (1963). However,
when the presumption of sanity is over-
come by sufficient proof of insanity in-
troduced by the defendant, the burden
of persuasion lhen devolves upon the
state to show the sanity of the defendant

beyond reasonable doubt. King v. State,
91 Tenn, 617, 20 S, W, 169 (1892).

Section 39-203(d) outlines the content
of a jury charge on a defense, codifying
present case law, King v. State, 91 Tenn,
617, 20 S. W. 169 (1892). The effect of
subsection (d) is to require the state to
disprove a defense beyond a reasonable
doubt after the issue has been properly
raised by the evidence. In other words,
the defendant has the burden of produc-
ing evidence to raise a defense, But the
prosecution has the final burden of per-
suasion to disprove it,

Subsection (e) is included to cover a
ground of defense not plainly labeled by
the "draftsman. In deciding where to
place the burden of proof for a defensive
issue, there are three possibilities: to
treat it as an exception, placing the
entire burden on the state; to treat it
as a defense, with the burden of produc-
ing evidence on the defendant and
burden of persuasion on the state; or
to treat it as an affirmative defense
that the defendant must prove by a pre-
ponderance of evidence, ie., carry the
entire burden of proof. For a defensive
issue not clearly labeled, the middle
ground is specified—it is a defense.

39-204. Affirmative defense.—(a) An aﬂ“u'mai.:ive defense in this
title is so labeled by the phrase: “It is an affirmative defense to prose-
cution under ... . , which the actor must prove by a preponderance of

evidence, that . . . .”

(b) The state is not. required to negate the existence of an affirma-
tive defense in the charge alleging commission of the offense.

(¢) The issue of the existence of an affirmative defense is not spb-
mitted to the jury unless admissible evidence is introduced supporting

the defense.

(d) If the issue of the existence of an affirmative defense is sub-
mitted to the jury, the court shall instruct the jury that the defendant
has the burden of establishing the defense by a preponderance of the

evidence,

13
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Derivation:

Tex. P. C. Prop. Rev. § 2.04.
N. Y, Rev. Pen. Law § 25.00.
Model P, C. § 1.12.

Cross-References:

Defense explained, see § 39-203.
Exception explained, see § 89-202.

Comment:

This section prescribes the form and
procedural and evidentiary consequences
of an afirmative defense for which the
defendant carries a burden of persua-
sion. Affirmative defenses are not to be
so considered unless specifically desig-
na(tled as affirmative defenses by this
code.

Although there are constitutional due
process limitations on the imposition of
a burden of proof on a criminal defend-
ant, Morrison v. California, 291 TU.S.
82 (1984}, the imposition is justified in a
few situations, e.g., Leland v. Oregon,

343 U, 8. 790 (1952). Some of these are
situations where the defense does mnot
obtain at all under existing law and this
code seeks to ameliorate the law—for
example, the'defense of renunciation of
participation in a criminal conspiracy,
§ 30-04, Especially if there is some.
thing to be said against allowing the
defense at all, it is certainly permissible
to place the burden of persuasion on
the defendant,

Two of the procedural and evidentiary
consequences of an affirmative defense
are the same as those of a defense: the
state need not negate the defense in the
accusation, subsection (b), and there
must be evidence in the case to warrant
submitting the defense to the jury, sub-
section (c). However, the jury charge on
an affirmative defense specifies that the
burden of proof by a preponderance of
the evidence is on the defendant, subsec-
tion (d).

'39-205. Presumption.—When the criminal code or another law
establishes a presumption with respect to any fact that is an element
of an offense, it has the following consequences:

(1) if there is sufficient evidence of the facts that give rise to the

b |

e R T

presumption, the issue of the existence of the presumed fact must be
submitted to the jury, unless the Jjudge is satisfied that the evidence as
a whole clearly precludes a finding beyond a reasonable doubt of the

presumed fact; and

(2) if the issue of the existence of the presumed fact is submitted
to the jury, the judge shall instruct the jury that although the pre-
sumed fact must, on all the evidence, be proved beyond a reasonable
doubt, the law declares that the facts giving rise to the presumption
are some evidence of the presumed fact.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 2.05.
Fed. Prop. Crim. Code § 108.
Model P, C, § 1.12.

Cross-References:
“Element of offense” defined, see § 39-

7,
“Law” defined, see § 39-107,

Comment:

A presumption in a criminal statute
must pass the test announced by the
U. S. Supreme Court in Leary v. United
States, 395 U. S, § (1969): a criminal
statutory presumption violates due proe-
ess because of irrationality or arbitrari-
ness unless it can be said with sub-

14

stantial assurance that . the presumed
fact is' more likely than not to flow
from the proved fact on which it is
made to depend. The presumptions in
this code satisfy this due process re-
quirement, and the purpose of this sec-
tion is to specify the procedural con-
sequences of a presumption to satisfy
other constitutional strictures.

This section - continues present Ten-
nessee law by authorizing an instruction
to the jury on a statutory presumption,
See Manier v. State, 65 Tenn, 595 (1872).
The introductory clause applies the sec-
tion not only to presumptions so labeled
in this code, but to presumptions, prima
facie evidence provisions, and any other
language in a penal law that gives some

MULTIPLE PROSECUTIONS AND DOUBLE JEOPARDY

jal significance to certain facts as
le)rfc‘l:ence ogf an element of an offense.
Section 89-206(1) provides that the
prosecutor can get an issue to the jury
by presenting evidence of the facts that
give rise to the presumption. The judge
may, however, withhold the case from
the jury, thus preserving the defendant’s
constitutional right to judicial responsi-
bility for the integrity of the jury trial,
see United States v. Gainey, 380 U, S,
63 (1965), and should do .so _when the
evidence as a whole makes it impossible
for g rational jury to find the presun}ed
fact beyond a reasonable doubt. The
same principles apply, of course, when
the judge himself is the trier of fact,
and he considers the evidence under

L the same guidelines as the jury.

Subdivision (2) provides the prosecu-
tion with the “bonus” of a court in-

§ 39-301

struction on the relevance of the pre-
sumptive facts to the presumed fact. It
also outlines. the content of a proper
charge, avoiding language that implies
the dcfendant has a burden of produc-
ing evidence in rebuttal or alludes to a
failure of the defendant to testify or
explain away the facts that give rise
to the presumption. .

It should be noted that a proper in-
struction to the jury under this section
makes no explicit reference to the stat-
ute that creates the presumption. This
was deemed the “better practice” by the
Supreme Court in the Gainey case, A
proper instruction under this section
simplifies the judge’s tagk by avoiding
any mention of the technical terins “pre-
sumption” or “prima facie” and thereby
avoids the necessity for a court defini-
tion of these terms.

CHAPTER &
MULTIPLE PROSECUTIONS AND DOUBLE JEOPARDY

SECTION, .

89-301. Multiple sentences prohibited
following convictions for of-
fenses arising out of same
criminal episode.

SECTION.

39-303. When prosecution barred by
former prosecution in another
jurisdiction.

39-304. When prosecution not barred by

39-802. When prosecution barred by former prosecution.

former prosecution for of-
fense arising out of same
eriminal episode.

39-301. Multiple sentences prohibited following convictions tror of-
fenses arising out of same criminal episode.—If a defendant is adJL}dged
guilty of more than one offense arising out of the same criminal episode,
he may not be sentenced for more than one offense unl_ess:

(1) one or more of the offenses was severed from the former
prosecution under § 40-1605, as amended ; ox )

(2) evidence to establish probable guilt of the offense for yvhmh a
separate sentence is sought was not known to the state at the time the
former prosecution commenced ; or )

(3) the offenses are not within the jurisdiction of a single court; or

(4) the defendant is adjudged guilty of murder, aggravated rape,
or aggravated sexual abuse, in which event his conduct toward each
vietim may be treated as a separate offense for sentencing purposes.

COMMENTS OF LAW REVISION COMMISSION

Cross-References:

Aggravated rape, see § 39-13083.
Aggravated sexual abuse, see §39-
305.

Derivation:

Tex, P, C. Prop. Rev. § 3.03.
Cf. N. Y. Rev. Pen. Law § 80.15.

Compulsory joinder of offenses, see
T. C. A, § 40-1603, as amended.

15
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Concurrent and consecutive terms of
imprisonment, see § 39-845,

“Conviction” defined, see § 39-107.

“Criminal episode” defined, see §39-

Lesser included offenses, see T. Q. A.
§ 40-2203, as amended,

Murder, see § 39-1102,

Offense severance, see T. C. A. §40-
1605, as amended,

Comment:
The Code of Criminal Procedure’s

compulsory joinder requirement, T.C.A.
§40-1603, as amended, contemplates
disposing of all offenses arising out of
the same criminal episode in a single
trial, This requirement will expedite
eriminal trial dockets and protect the
defendant from multiple prosceutions.
The concept of a “eriminal episode”
does not affect the determination of
whether more .than one offense was
committed in a particular situation.
Tennessee adheres to the common-law
view that for a single criminal act there
can be only one criminal responsibility.
See Huffman v. State, 200 Tenn. 4817, 292

CRIMINAL CODE v

mitted in & specific situation are not
affected. See Morgan v. State, 220 Tenn,
247, 4156 8. W. (2d) 879 (1967); Usary
\('igsgtgte, 172 Tenn. 305, 112 S. W. (2d) 7

If the state secures multiple con-
victions this section requires with four
exceptions a single sentence, presum-
ably for the most serious offense of
which the defendant was convicted, be-
cause of the principle that a defendant
should be sentenced but once for what
is a single course of criminal conduet,
This requirement is contrary to present
case law, which treats as multiple con-
victions for habitual eriminal purposes
multiple judgments of guilt obtpined at
the same trial, if the convictions wers
for separate offenses, committed at
separate locations. State ex rel. Goss v.
Bomar, 209 Tenn. 406, 354 S. W. (2d) 243
(1962).

The first three exceptions to the mul-
tiple . convictions — single sentence re-
quirement, subdivisions (1)-(8), track
the exceptions to tha compulsory joinder
requirement of T. C. A. § 40-1603, as
amended. The fourth exception, subdivi-

S. W. (2d) 738 (1956); Smith v. State, sion (4), recognizes that certain offenses
159 Tenn. 674, 21 S. W. (2d) 400 (1929).  are so serious that a separate sentence is
Additionally, statutory interpretations Jjustified for each,

as to the numbexr of offenses com-

39-302. When prosecution barred by former prosecution for offense
arising out of same criminal episode.—(a) If a defendant has been
prosecuted for one or more offenses arising out of a criminal episode, a
subsequent prosecution for the same or a different offense arising out
of the same criminal episode is barred if:

(1) the subsequent prosecution is for an offense that was or should
have been tried under §40-1603, as amended, in the former prose-
cution; and

(2) the former prosecution:

(A) resulted in acquittal ; or

(B) resulted in conviction; or

(C) was improperly terminated ; or

(D) was terminated by a final order or judgment for the defend-
ant that has not been reversed, set aside, or vacated and that necessarily
required a determination inconsistent with a fact thiat must be estab-
lished to secure conviction in the subsequent. prosecution.

{(b) There is an acquittal if the prosecution resulted in a finding of
not, guilty by the trier of facts or in a determination that there was
insufficient evidence to warrant conviction. Notwithstanding § 39-504
(3), a finding of guilty of a lesser included offense is an acquittal of
the greater offense even though the conviction for the lesser included
offense is subsequently reversed, set aside, or vacated,

() There is a conviction if the prosecution resulted in a judgment
of guilt that has not been reversed, set aside, or vacated; a verdict

16
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ilty that has not been reversed, set aside, or vacated and that is
gefxpilllalll:%f sﬁpporting a judgment; or a plea of guilty or nolo contendere
accepted by the court. o _

(d) There is an improper termination of prosecution if the_ termina-
tion takes place before the verdict, is for reasons .not amounting to an
acquittal, and takes place after a jury.' has.been impaneled and sworn
to try the defendant, or, if jury trial is Walyed, .after t.he first w;tness
is sworn. However, termination of prosecution is not 1mproper‘1f ‘l.:he
court declares a mistrial and the defendant consents to the termination
or waives his right to object to the termination, or the court finds and
states for the record that the termination is necessary because: .

(1) it is physically impossible to proceed with the trial in con-

'mity with law ; or .

for mg}; ! there i‘s; a legal defect in the proceeding, not attrlb.utable to _the
state, that would make any judgment entered upon a verdict reversible
g * of law; or )
e I?E’stte;n?efj udicial conduct in or out of the court‘room_, not attributable
to the state, or the failure to appear of an essgnt}al w1t1_1ess under sub-
poena, not attributable to the state, makes it impossible to proceed
with the trial without injustice to the defendant or state; or

(4) the juryis unable to agree upon a verdict.

COMMENTS OF LAW REVISION COMMISSION

Derivation: .
Tex. P, C. Prop. Rev. § 3.04.
I1l. Stat., Ann. ch. 38, § 3-4.
N.Y. Prop. Crim; Proc. Law §§ 20.20,
20.30,

Cross-References:

Compulsory joinder of offenses, see
T. C. A, § 40-1603, as amended.

“Criminal episode” defined, see § 89-
107,

Former prosecution no bar to sub-
sequent prosecution, see § 39-304.

“Law” defined, see § 39-107.

Lesser included offenses, see T. C. A.
§ 40-2203, as amended.

Offense severance. see T. C. A. §40-
1605, as amended.

Comment:

This section makes effective the Code
of Criminal Procedure’s compulsory
joinder requirement (see T. C. A, §40-
1603, as amended) by barrizz subse-
quent prosecution of an offense that was
or should have been joined in the for-
mer prosecution.

Situations in which more than one
offense have been committed by the seme
conduct and for which the defense of
double jeopardy is not available are
the primary focus of this section. The
constitutional prokhibition against double
jeopardy, Tenn. Const,, Art. I, §10, is

not applicable if the gecond indietment
is not precisely the same as the first
indictment. Wheelock v. State, 154 Tenn.
66, 289 8. W. 515 (1926). Numerous tests
are utilized to determine whether the
defendant may be subsequently prose-
cuted for conduct which is essentially
part of one criminal offense. If proof
of an additional fact i3 vequired for the
trial of the second offense, double jeop-
ardy does not attach. Eager v. State,
206 Tenn. 166, 326 S. W. (2d) 816
(1959). If the criminal conduct was
essentially the same and only the name
of the offenses vary, then double jeop-
ardy will prevent a subsequent prosecu-
tion. Coffey v. State, 207 Tenn, 260,
339 S. W. (2d) 1 (1959). It is clear that
a verdiet of guilty of a lesser included
offense bars subsequent Pprosecution on
the greater offense originally charged.
King v. State, 216 Tenn. 215, 391 S. W.
(2d) 681 (1965). Where the defendant’s
conduct ¢onsisted of unrelated substan-
tive offenses arising out of the same
conduct, the state is free to prosecute
each separately. Smith v. State, 159
Tenn. 674, 21 S. W. (2d) 400 (1929).
In the interests of uniformity and pre-
venting undue harrassment of the de-
fendant, the concept of a separate of-
fense is broadened to include. all the
offenses arising out of a single "‘cr.lm-
inal episode.” The concept of a “criminal
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episode,” defined in § 88-107, specifically
includes preparatory offenses such as
criminal solicitation and criminal con-
spiracy and extends beyond the present
concept of acts arising out of one of-
fense,

The section also describes what consti-
tutes a former prosecution, and three
of the four concepts used to deseribe it,
which are labeled “acquittal,” *‘convic-
tion,” and “improper termination of
prosecution,” are nothing nhew to Ten-
nessee law,

Former Acquittal.

The concept of acquittal in subsection

(b) is somewhat broader than that in
present law, which distinguishes between
acquittal and convietion for jeopardy
purposes, because the concept of “crim-
inal episode,” as defined in § 89-107, is
broader than the present law’s “same
evidence” concept. Under present law a
former acquittal bars prosecution for a
related offense only if the same evidence
necessary to convict at the first trial is
necessary to convict at the second, e.gz.,
State v. Cameron, 50 Tenn. 78 (1871).
Moreover, it is unclear whether an
acquittal 1ot on the merits bars sub-
sequent prosecution, although some cases
‘indicate it does not, e.g., Young v.
State, 185 Tenn, 596, 206 S. W. (2d)
805 (1947).
. This section abolishes the distinetion
between former acquittal and former
conviction, -and subsection {b) makes
clegr that only a former decision on
the merits is material for jeopardy
purposes. The second sentence of sub-
section (b) restates present Tennessee
case law. King v. State, 216 Tenn, 215,
391 S. W. (2d) 637 (1965); see Price
v. Georgia, 398 U.S. 323 (1970).

Former Conviction.

Subsection (¢) defines “conviction” for
jeopardy purposes. The soncept is broad-
er than that in present law, again be-
cause the concept of “criminal episode”
is broader than the present law’s “trans-
action” concept, and unlike present law
the concept of “crimiral episode” is the
same whether it is an acquittal or con-
viction in question.

Under present law a defendant may
not be convicted of more than one offense
arising out of the same “transaction.”
Coffey v. State, 207 Tenn. 260, 339 S. W.
(2d) 1 (1960). However, if saparate of-
fenses are committed, the defendant may
be tried for one offense and upon convic-
tion for that offense tried for the other
criminal offense. Harris v. State, 206
Tenn, 276, 332 S. W. (2d) 675 (1960).
The compulsory joinder rules of T. C. A.
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§ 40-1608, as amended, and the definition
of criminal episode, §89-107, will pre-
vent a second trial unless separate trials
are authorized by the exceptions con-
tained in the Code of Criminal Proce-
dure. This will alter the present Ten-
nessee law. ‘See King v. State, 216 Tenn,
215, 891 S. W. (2d) 637 (1965); Harris
v. State, 206 Tenn. 276, 332 S. W, (2d)
675 (1960).

Improper Termination of Prosecution.

Subsection (d) provides for the attach-
ment of jeopardy short of an acquittal
or conviction. Under present law, jeop-
ardy -attaches when: (1) the accused
is put on trial; (2) upon a valid indici-
ment sufficient in form and substance to
sustain a conviction; and (8) the jury
has been impaneled and sworn. Etter v.
State, 185 Tenn. 218, 2056 S. W. (2d) 1
(1947). Subsection (d) is in accord with
the present Tennessee law which does
not derive from an implicit constitu-
tional provision, but is a rule adopted by
the courts. State v. Malouf, 199 Tenn.
486, 287 S. W. (2d) 79 (1956). The
principle of improper termination pre-
vents continued harassment of the de-
fendant where the state terminates the
first trial for insubstantial reasons and
starts over again in hopes of better
success on the second trial. Thus, where
a nolle prosequi is entered by leave of
the court upon the grounds that the
proof failed to sustain the indictment,
after the jury has heard the case and
has heen charged by the court, then the
accused may not be reindieted for the
same offense, State v. Conner, 45 Tenn.
311 (1888). Federal law is consistent
with subsection (d), Downum v. United
States, 872 U.S. 784 (1963), and it is
thus probably constitutionally required.

The exceptions listed in subsection (d),
which specify when termination of a
prosecution does not constitute jeop-
ardy, generally conform to Tennessee
law although the latter is not nearly
so specific or precise. The consent of the
accused, or a sufficient cause, is neces-
sary for a discharge without jeopardy.
State v. Conner, 45 Tenn. 311 (1868). A
plea of former jeopardy is barred by
sufficient cause, which includes (1) ill-
ness of one of the jurors, the defendant,
or the court; (2) absence of a juror;
(8) impossibility of the jurors agreeing
on a verdict; (4) some untoward acci-
dent which renders a verdict impossible;
and (5) extreme and overwhelming
physical or legal necessity. State .
Malouf, 199 Tenn. 496, 287 S. W. (2d)
79 (1956) (dictum). Likewise, where
prejudice to the defendant or state is
found which is not attributable to the
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of the state, the court may
?i?:lé{i:r%t a mistrial without discharging
the defendant. Jones v. State, 218 'Tenn,
378, 403 8. W. (2d)_ 750 (1966). Also,
the’jury may be discharged without at-
tachment of jeopardy if they are um-
able to agree upon a verdict. Gang V.
State, 191 Tenn, 468, 234 8. W. (2d} 997
(1950). Finally, discharge of the jury
due to false statements of a juror on
voir dire examination does not lg{ar a sub-
sequent prosecution. Helton v. State, 195
Tenn. 36, 25656 S. W. (2d) 694, cert.
denied, 346 U.S. 816 (1953).

A recurring concept in th”. ‘our excep-
tions listed in subsection {a) 1s that if
the state causes a defect or difficulty
that necessitates 'ten.mr;atlon of the
trial, the termination is l1mproper. This

39-303.

§ 39-303

rs to be required by the fifth
?ge?dment as recently applied 1;0T ’the
states by Bentoun v. Maryland, 395 U. S.
784 (1969). .

Collateral Estoppel.

This doctrine, seldom applied in the

criminal law, was recently accorded
constitutional status in Ashe v. Swensen,
297 11.S. 436 (1970). Subsection (a)(2)
(D) codifies the cellateral astoppel doc-
trine. The doctrine will probably have
limited application, but it could prevent
the trial of a nonjoined or severed of-
fense, see
ed, when a fact necessary to prove that
offense was found against the state in
the earlier trial of a related offense.

T, C. A, § 40-1603, as amend-

When prosecution barred by former prosecution in another

jurisdicti g c r lish the commission
urisdiction.—If a defendant’s conduct maj e§ta’_b h .
g)f one or more offenses within the concurrent jurisdiction of this state

jurisdi v within the concurrent
and of another jurisdiction, federal or s.tg.te,. or wit : .
jurisdiction of the state a,nd any municipality, a prosecution in the
other jurisdiction or by the municipality is a bar to subsequent prose-

cution in this state if either:
(1) the former prosecution re

proper termination of prosecution, as

sulted in acquittal, conviction, or im-
those terms are defined in § 39-302

ion ig T sising out of the same
and the subsequent prosecution is for an oz?‘ense arising out :
criminal episode unless evidence to establish probable guilt of the of-

fense for which subsequent prosecution is sought was not known to

the state at the time the first prosecution commienced ; or

(2) the former prosecution was terminated by a final orfier or
judgment for the defendant that has not beer} rgyers.ed, se}; aglde; or
vacated and that necessarily required a deter 1ination inconsistent with

a fact that must be established for

cution.

conviction in the subsequent prose-

COMMENTS OF LAW REvVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 3.05.

- Tl Stat. Ann. cb. 38, § 3-4(c).
N. Y. Prop. Crim. Proc. Law § 20.30.
T.C. A. § 40-305.

Cross-References:
“Conduct” defined, see § 39-107.
“Criminal episode” defined, see §39-
107.
Former prosecution no bar to sub-
sequent prosecution, see § 39-304.

Comment:

This section parallels § 39-302 but ap-
plies to former prosecutions in another
jurisdiction. The expanded scope of a
“criminal episode” also expands the

protection afforded a defendant by this
prohibition against prosecution for an
offense prosecuted in another jurisdiction,

It is important to mote here that
Waller v. Florida, 397 U. S. 887 (1970),
held that a person may not be tried in
state court for the identical offense for
which he has been tried in a n}umclpal
court. The rule in Waller was given full
retroactive effect in a Tennessee case,
Robinson v. Neil, 409 U. 8. 505 (1973).
The Waller rule was codified in T. G A,
§ 40-305, which now provides that a dis-
missal on the merits, acquittal, or con-
viction of the offense in either court bars
prosecution for the same cifense In the
other court. As pointed out in Robinson,
“Tf the offense inyolved was a serious
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§89-304

one under state law . . . the defendant
may have been unintentionally accorded
a relatively painless form of immunity
from state prosecution” by being tried
previously in municipal court. To pre-
vent this situation from arising, § 39-304
specifies that the latter prosecution is
not barred if the defendant deliberately
procares the former prosecution to avoid
the latter.

Additionally, prior decisions allowing
a trial in both state and federal courts,

CRIMINAL CODE

where jurisdiction is concurrent, are re-
versed by this section. Cf., State v,
Rhodes, 146 Tenn. 398, 242 S. W. 642
(1922). This revision was necessitated
by Benton v. Maryland, 395 U. S, 784
(1969), which applied the fifth amend-
ment of the U. S. Constitution to the
states and thus allows a plea of prior
jeopardy in the event the defendant “as
previously been placed in jeopardy by
trial in either a state or federal court.

39-304. When prosecution not barred by former prosecution.—Ex-
cept as provided in § 39-302(b), a prosecution is not barred under

§ 39-302 or § 39-303 if:

(1) the former prosecution was before a court that lacked jurisdic-
tion over the defendant or the offense; or

(2) the former prosecution was procured by the defendant without
the knowledge of the district attorney bringing the subsequent prose-
cution and with intent to avoid the sentence that might otherwise be

imposed; or

(8) the former prosecution resulted in a judgment of guilt held
subsequently invalid in a proceeding under title 40, chapter 30, as
amended, or on writ of habeas corpus, coram nobis, or similar collateral

attack,

COMMENTS oF LAW REVISION' COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 3.06.
111, Stat. Ann. ch. 38, 3-4(d).
Model P. C. § 1.11. )

Cross-References:

Compulsory joinder of offenses, see
T. C. A. § 40-1603, as amended.

Former prosecution, see § 39-302.

Former prosecution in another juris-
diction, see § 39-303.

Lesser included offenses, see T. C. A.
§ 40-2203, as amended.

Comment:

. This section preserves traditional law
in Tennessee and elsewhere that permits
subsequent prosecution if the court be-

fore which the former prosecution was
conducted lacked jurisdiction, State ex
rel. Austin v. Johnson, 218 Tenn. 433,
404 S. W. (2d) 244 (1966); the former
prosecution was fraudulently procured
by defendant, see State v. Atkinson, 28
Tenn. 676 (1849); or the fornier convic-
tion was set aside on collateral attack,
Rivera v. State, 1 Tenn, Crim. App. 895,
443 S. W, (2d) 675 (1969).

The exception to the application of
this section, which prohibits prosecution
for the greater offense following convic-
tion for the lesser included offense even
though the conviction was nullified is
necessitated by the decision in Price v.
Georgia, 398 U. S. 823 (1970), and is ex-
plained in the comment to § 89-302.

CHAPTER 4
CULPABILITY GENERALLY

SECTIGN.

30-401. Requirement of voluntary act or
omission.

39-402. Possession as voluntary act.

39-403. Criminal responsibility for
omission.
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SECTION,

89-404. Re%uirement of culpable mental
state,
39-405. Definitions of culpable mental

states.
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ON.
ggi’f& Application of culpable mental

states.

S

§39-402

SECTION. : L .
39-407. Causation: Criminal responsi-

bility for causing a result.

39-401. Requiremént of voluntary act or omission.—(a) A person

does not commit an offense unless h

is criminal responsibility is based

i ither y rac ious omission
onduct that includes either a vol}mtaly .act or a conscio i
(1);(131 ;erform a voluntary act when he is physically capable of performing

it.

(b) A voluntary act is a bodily movement performed consciously as

a result of effort or determination.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

. P. C. Prop. Rev. § 6.0L.
%?XY. Rev. Pen. Law §§ 15.00, 15.10.

Cross-References:

A ot” defined, see § 39-107.
#Conduct” defined, see § 39-107. |
Criminal responsibility for omission,
see § 39-403.
ge(‘a‘cs)missit_‘-n” defined, see § 39-107.
Possession as act, see § 39-402.

Comment: . .
«Jt is a sacred principle of c_rlmmal
jurisprudence that the intention to
commit the crime is of the essence of
the crime, and to hold that a man shall
be held criminally responsible for an
offense of the commission of which he
was ignorant at the time would be in-
tolerabie tyranny.” Duncan v. State, 26
Tenn. (7 Humph.) 148 (1846). Section

39.401 codifies this elementary rule re-
quiring a voluntary act or omission as
a predicate to criminal resporgmbghty.
This rule may now have cqnstlt_utlonal
status, see Robinson v. California, 370
U.S. 660 (1962), but in any event it has
long been part of Tennessee criminal
law.

Note that (a course of) conduct need
only include a voluntary act or omis-
gion to sustain criminal responsibility.
If a drunk operates a motor vehicle,
for example, he may not sucpe_ssfully de-
fend against a criminal homicide charge,
on the ground he did not perform a
voluntary act, by proving he was un-
conscious when he ran down the victim.

Subsection (b) defines - “voluntary”
and thus excludes involuntary and un-
conscious conduct such as convulsion, re-
flex, and coma.

39-402. Possession as voluntary sct—Possession is a voluntary act

if the possessor knowingly obtains or receives the thing possessed or

is aware of his control of the thing for a sufficient time to permit him

to terminate his control.

CoMMENTS OF LAwW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 6.02.
N. Y. Rev. Pen. Law § 15.00.

Cross-References:

“Act” defined, see § 39-107.
“Possess” defined, see § 39-107.

Comment:

Although possession is often treated
in the criminal law as the equivalent of
an act, it is not strictly speaking a

bodily movement so this section is neces-
sary to treat it as such. .
The section does not determine
whether an actor must know the nature
of the thing possessed or just know that
he possesses a thing; this issue is deter-
mined by the definition of the specific
(possessory) offense involved. Some cur-
rent provisions of Tennessee law abso-
lutely prohibit the possession of specified
objects without reference to any ac-
companying mental state. E.g,, T. C. A.
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‘include §§ 39-1503

§ 39-408

§ 39-2006 (gaming device). Others pro-

hibit possession . with intention to  ac-.

complish a specified purpose. E.g.,

39-403. Criminal responsibility
commit an offense if his criminal

omission to perform a voluntary act

CRIMINAL CODE

T. C. A. §39-1958 (possession of device
for theft of telecommunication service
with intent to use the device illegally),

for omission.—A person does not
responsibility is based solely on an
unless:

(1) the law defining the offense imposes crimi_nal responsibility for

the omission ; or

(2) a duty to perform the omitted voluntary act is imposed by

statute,

CoMMENTS oF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 6.03,
TFed. Prop. Crim. Code § 301,
N. Y. Rev. Pen. Law §§ 15.00(3), 15.10.

Cross-Reéferences:

Causation, see § 39-407.
“Law” defined, see § 89-107,
“Omission” defined, see § 39-107.

Comment:

This section codifies the criminal law’s
traditional reluctance to punigsh failure
to act absent a clear imposition of duty
to act on the actor. Many offenses, of
course, proscribe omissions to act, and
when they do, subdivigion (1) permits
imposition of criminal responsibility for
the omission. Examples of such offenses
(interference with
child custody), 89-1504 (criminal non-
support), 39-2308 (permitting or facil-
itating escape), and 89-2401 (official
misconduct).

39-404. Requirement of culpable

Even if the offense itself does not
penalize an omission, “[i]t is a well.
settled principle of the law, statutory or
common, [that] whenever a duty of a
public nature is cast on one, any neglect
of the duty . .. is indictable.” Robinson
v. State, 42 Tenn. (2 Cold.) 181 (1865).
Subdivision (2) codifies this common-law
rule, but narrows it to encompass only
duties imposed by statute. Thus, a hus-
band who fails to feed his wife who is
too ill to care for herself, or a mother
who fails to feed her infant, may be
convicted of ecriminal homicide (chap-
ter 11), if the failure causes the death
of the wife or infant, because section
89-1504 imposes a duty of support on
the spouse and parent. On the .other
hand, a niece’s failure to feed her in-
valid aunt, who starves to death as a
resulf, is not guilty of eriminal homi-
cide because the niece has no statutory
duty of support. Contractual duties, and
those arising from a special relationship
or fact situation, are thus excluded and
will not support the imposition of crim-
inal responsibility,

mental state—(a) Except as pro-

vided in subsection (b), a person does not commit an offense unless
he acts intentionally, knowingly, recklessly, or with criminal negligence,
as the definition of the offense requires, with respect to each element
of the offense.

(b) If the .definition of an offense does not prescribe a culpable
mental state, a culpable mental state is nevertheless required unless
the definition plainly dispenses with any mental element.

(c) If the definition of an offense does mot prescribe a culpable
mental state, but one is nevertheless ‘required under subsection (b),
intent, knowledge, or recklessness suffices to establish eriminal re-
sponsibility. ‘
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§ 39-405

COMMENTS OF LAwW REVISION COMMISSION

Derivation:

x. P. C. Prop. Rev. § 6.04.
§?§. Rev. Pgn. Law §§15.10, 15.15

2).
( éa]. Prop. Pen. Code §§ 403, 406, 407.

Cross-References:
“Element of offense” defined, see § 89-
107,

Comment:

Subsection {a) preserves the tradition-
al common-law mens rea requlrer_nent.
Morecver, subsection (b) imbues this re-
quirement with the force of a presump-
tion in accordance with the policy, if not
actual practice, of Tennessee case law.
Duncan v. State, 26 Tenn. (7 Humph.)
148 (1846); cf. Lambert v. California, 365
U. S. 225 (1957); Morrisette v. United
States, 342 U.S. 246 (1952). Despite sub-
section (b), of course, the legislature is
free to dispense with the requirement
of a culpable mental state—as it has
done . in creating the so-called mala
prohibita offenses, e.g., T. C. A. §59-852
(speeding)—but the legislative purpose
to provide for punishment without in-
tent must be clear. See Pappas v. State,

185 Tenn. 499, 188 S, W. 52 (1916);
compare Lambe,rt v. California, 355 U. s
225, at 228 (1957) with Powell v. Texas,
392 U. S. b14, at 535 (1968).

If the definition of an offense is silent
about whether a culpable mental state is
an element of the offense, subsect;on
(b) presumes that one is and subsection
(¢) requires that it amount at least to
recklessness. The better reasoned cases
from other jurisdictions have reached
this result in interpreting the common-
law authorities, see, e.g., People wv.
Angelo, 246 N. Y. 451, 159 N. E. 394
(1927), although, as Professor Perkins
points out, the majority of courts have
not distinguished between criminal negli-
gence (inadvertent risk creation), and
recklessness (conscicus risk creation).
R. Perkins, Criminal Law 760-761 (2d
ed. 1969). The distinction is made ex-
plicit by §39-405, however, and, be-
cause of our traditional reluctance to
brand even grossly negligent conduct
as criminal, the new code refuses to
imply an intent to do so when the defini-
tion of an offense is silent about the
requirement of a culpable mental state.

. ts
89-405. Definitions of culpable mental states.—(a) A person ac
intentionally, or with intent, with respect to the n_ature o_f hl_s conduct
or to a result of his conduct when it is his conscious objective or de-
sire to engage in the conduct or cause the result.

A person acts knowingly, or with knov‘rledge, with respect t.o
his(bgonducf or to cireumstances surrounding hlS. conduct when .he is
aware of the nature of his conduct or that tl_le circumstances exist. A
person acts knowingly, or with knowledge, Wlﬂ'} respecj; to a resu.lt of
his conduct when he is aware that his conduct is practically certain to

cause the resuvlt,

(c) A person acts recklessly, or is reckless, with respect to circum-

stances surrounding his conduct or the result of I}is conduct‘ Wh}an he
is aware of but consciously disregards a substantial and uanstlﬁable
rigk that the circumstances exist or the result will cccur. f.[‘he risk must
be of such a nature and degree that its disregard constitutes a gross
deviation from the standard of care that an ordinary person would
exercise under all the circumstances as viewed from the actor’s stand-
point, »

(d) A person acts with criminal negligence., or i.s criminally negli-
gent, with respect to circumstances surrounding his conduct or the
result of his conduct when he ought to be aware of a substalgtlai and
unjustifiable risk that the circumstances exist or the result will occur.

23



R

§ 39-402

CRIMINAL CODE

The risk must be of such a nature and degree that the failure to per-
ceive it constitutes a gross deviation from the standard of care that an
ordinary person would exercise under all the circumstances as viewed

from the actor’s standpoint.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 6.05.
N. Y. Rev. Pen. Law § 15.05.
Cal. Prop. Pen, Code § 404.
Model P, C. § 2.02.

Cross-References:
“Conduct” defined, see §39-107

Comment:

A major achievement of the Model
Penal Code is its analysis of the tradi-
tional mens rea concept and translation
of that concept into four carefully .de-
fined terms. All of the recent penal
code revisions, both proposed and en-
acted, have used this analysis and, with
slight modification, the very terminology
of the Model Penal Code,

Present Tennessee statutes evidence
a confusing array of words and phrases
describing the culpable states of mind.
These range from the traditional “in-
tenticnally,” “willfully,” and “malicious-
1y”; to the redundant “willfully, wanton-
ly, and knowingly,”” “willfully and
maliciously,” and ‘“wantonly awd un-
necessarily.” Tennessee criminal statutes
have not attempted a comprehensive and
precise definition of mens rea terms
used, leaving the courts to struggle with
the problem in specific cases with vary-
ing ‘degrees of success. See, e.g., Crow
v. State, 136 Tenn. 833, 189 S. W. 687
(1916) (maliciously equated with felon-
iously); State v. Smith, 119 Tenn. 521,
105 S.W. 68 (1907) (maliciously is used
in the bread, legal sense of criminal in-
tention or that state of mind of a
person who does a wrongful act inten-
tionally or willfully, and without legal
justification or excuse); McGuire v.
State, 26 Tenn. (7 Humph.) 54 (1846)
(knowingly denotes that state of mind
wherein the person charged was in pos-
session of facts under which he was
aware he' could not lawfully do the act
whereof he was charged).

The terms chosen to represent the four
culpable mental states used to define of-
fenses in the new code are of course
familiar to Tennessee practitioners,
Rather than introduce novel concepts,
therefore, this section analytically dis-
sects the culpable mental states tradi-
tionally used in the criminal law and
distinguishes them one from the other;
consolidates the different terms current-
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ly in use to describe these culpable
mental states; and precisely and suec-
cinetly defines the resulting four terms
used consistently throughout the new
code to describe the mental element of
each offense.

One additional aid to analysis incor-

porated in the new code should be men-
tioned before discussing the definitions
of the culpable mental states set out in
this section. The code distinguishes three
types of offense elements: the nature of
conduct, the circumstances surrounding
the conduct, and the result of the con-
duct. Although the definitions of most
offenses preseribe the same culpable
mental state for each type of element,
some do not, and it is necessary to dis-
tinguish the types of elements to avoid
confusing the proof tequirements for
these offenses, For example, §39-1803
defines criminal trespass as entering
another’s property knowing the entry is
without the owner’s consent (circum-
stances surrounding conduct) and reck-
lers about whether the entry will
fvighten another (result of conduct). An-
other example is false imprisonment,
§89-1202: an intentional or knowing
(nature of conduct) detention becomes =
felony if it recklessly exposes the victim
to_a substantial risk of serious bodily
injury or death (result of conduct).

Subsections 89-405(a) and (b) create a
narrow distinction between acting- in-
tentionally and knowingly with respect
to the nature of conduct or the result
of conduct. For example, the owner who
burns down his apartment building to
collect the insurance doesn’t desire the
death of his tenants, but he is practically
certain it will oceur. The distinction 'is
immaterial for many offenses—murder,
kidnapping, and arson may all be com-
mitted either intentionally or knowingly
—but certain offenses have tradition-
ally required proof of a specific intent
and the new code preserves this require-
ment,

Recklessness, as defined in subsection
(c), differs markedly from knowingly.
Recklessness is conscious. risk creation;
there is no desire that the risk occur
nor an awareness that it is practically
certain to occur. Thus the distinetion,
with respeet to circumstances surround-
ing the conduct, is ‘between awareness
(knowledge) of the existence of those

1
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circumstances and indifference (reck-
lessness) as to whether they exist or
not; .and with respect to the result of
conduct, the distinction is between prac-
tical certainty that the result will occur
and indifference as to whether it will
occur or not. .

Whereas recklessness Tequires an
awareness of risk, criminal negligence,
defined in subsection (d), does not re-
quire awareness, but instead inquires of
the fact-finder whether the actor ought
to have been aware. of the risk. Criminal
negligence is the least defensible basis
for the imposition of criminal responsi-
bility, and the commentators have de-
bated for years the desirability of in-
cluding it in a penal code. The Model
Penal Code and every other jurisdiction
recently revising its penal law includes
criminal negligence, however, and homi-
ci‘a caused by negligence has long been
an offense in Tennessee.

Subsection (d) is in line with the case
law of Tennessee on the degree of negli-
gence required for criminal culpability.
The proposition that criminal liability
musi. be based on a higher degree of
negligence than that required for eivil
liability is well settled. Claybrook v.
State, 164 Tenn. 440, 51 S. W. (2d) 499
(1932); Hiller v, State, 164 Tenn. 388,
50 S. W. (2d) 225 (1932); Copeland v.
State, 154 Tenn. 7, 285 S. W. 565 (1926).
The requirement of a ‘“natural or prob-
able result” oceurring has also been
articulated. Keller v. State, 1556 Tenn,
633, 299 S. W. 803 (1927). Before a per-
son may be branded either reckless or
criminally negligent under the new code,
the state must prove that (1) the risk
he perceived or ought to have perceived
was both substantial and unjustifiable,
and (2) his disregard of the risk or
failure to perceive it constituted a gross
deviation from the ordinary standard of
care. Under these definitions, for ex-
ample, a surgeon would not be either
reckless or criminally negligent in at-
tempting a life-saving operation during
the course of which the patient died
even though the chance of success was
far less than 50 per cent; the risk, al-

§ 39-406

though substantial, was not unjustifi-
able. Nor would a motorist’s striking
another automobile suddenly entering a
freeway from an access road.constitute
criminal negligence: his failure to per-
ceive the risk of the other car’s pres-
ence was not a gross deviation from the
ordinary standard of care.

The adjectives “substantial,” “unjusti-
fiable,” and “gross” in the definitions of
recklessness and eriminal negligence are
admittedly vague and intended only to
focus on the judgmental factors the fact-
finder must weigh in deciding whether
a person’s disregard of or failure to
perceive a risk was serious enough to
merit the condemnation of the criminal
law. As forthrightly stated by the Model
Penal Code reporter:

Some principle must be articu-
lated, however, to indicate what
final judgment is demanded after
everything is weighed. There is no
way to state this value-judgment
that does not beg the question in
the last analysis; the point is that
the jury must evaluate the conduct
and determine whether it should be
condemned. . . . This formulation is
designed to avoid the difficulty in-
herent in defining culpability in
terms of culpability, but the accom-
plishment seems hardly more than
verbal; it does not really avoid the
tautology or beg the question less.

LRI

The jury must find fault and
find it was substantial; that is all
that either formulation says or, we
believe, that can be said in legis-
lative terms. ...

Model P. C. § 2.02, Comment at 125-126
(Tent. Draft No. 4, 1955).

The standard formulated to assist in
making this value judgment, “the
standard of care that an ordinary per-
son would exercise under all the circum-
stances as viewed from the actor’s
standpoint,” is both objective and sub-
jective and is quite similar to “a man of
ordinary prudence . . . under like cir-
cumstances.”

39-406. Application of cuipable mental states.—If the definition of
an offense prescribes a culpable mental state but does not specify the
conduct, circumstances surrounding the conduct, or result of the con-
duct to which it applies, the culpable mental state applies to each ele-

ment of the offense.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P, C. Prop. Rev. § 6.06.

N.Y. Rev. Pen. Law § 15.15.
Cal. Prop. Pen. Code § 405.
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Cross-References:
“Element of offense” defined, see § 39-

Comment:

This section resolves the ambiguity
frequently encountered in criminal stat-
utes, as to which elements of an of-
fense the culpable mental state applies.
For example, T.C.A. § 39-4502, proscrib-
ing opening packages without consent,
provides a sanction for “[alny person
who willfully cuts, tears, or cilierwise

CRIMINAL CODE

the owner . . ..” Does the culpable men-
tal state “willfully” modify only “cut,
tear, or open” or does it modify “with-
out consent of the owner” as well so that
the state must prove the actor knew he
didn’t have the owner’s consent? Sec-
tion 39-406° answers this question, when
the term describing the culpable mental
state does not. syntactically modify the
conduet, circumstances surrounding the
conduct, or result of the conduct in the
definition of the offense, by providing
that the culpable mental state applies

to each of these types of elements of the

opens any ... article of trade or pro-
offense,

duce without the direction or consent of

39-407. Causation: Criminal responsibility for causing a result.— (a)
Subject to the additional requirements in subsections (b) and (c), an
element of an offense requiring that an actor cause a result is estab-
lishéad if the result would not have occurred as it did but for the actor’s
conduct,

(b) If the offense requires that the actor intentionally or knowingly

cause a result, he is criminally responsible for the result if the result
that actually occurred:

(1) was desired or contemplated, whether the desire or contempla-
tion extended to natural events or the conduct of another; or

(2) was desired or contemplated and occurred in s manner or by
a means not so remote, accidental, or dependent on another’s volitional
act as to have no just bearing on the actor’s criminal responsibility
or the gravity of his offense

(c) If the offense requires that the actor recklessly or with criminal
negligence cause a result, he is criminally responsible for the result if
the result that actually occurred:

(1) was within the risk perceived or that which should have been
perceived, whether the risk extended to natural events or the conduct
of another; or

(2) was within the risk perceived or that which should have been
perceived and occurred in a manner or by a means not so remote, ac-
cidental, or dependent on another’s volitional act as to have no just
bearing on the actor’s criminal responsibility or the gravity of his of-
fense.

(d) An actor is nevertheless criminally responsible for causing a
resulf if the only difference between what actually occurred and what
he desired, contemplated, or risked is that a different person or prop-
erty was injured, harmed, or otherwise affected.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. §6.07.
Cal. Prop, Pen: Code § 408.
Hawaii Prop. Pen. Code §§ 214-217.
Model P. C. § 2.03.
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Cross-References:
“Act” defined, see § 39-107.
Attempt_, see § 39-901.
Complicity, see ch. 5, subch. A,
“Conduct” defined, see § 39-107.
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CULPABILITY GENERALLY

Culpable mental states defined, sece
§ 89-4056.

Felony murder, see § 39-1102.

Party to felony murder, see § 39-1102.

Comment: '
The causal connection between criminal
conduct and a proscribed result (usually
some harm to person or property) is
cléar in the great mine-run of cases.
When the actor points a pistol at the
victim, pulls the trigger, and the vic-
tim falls dead, there is no question of
causal connection and the trial court
does not charge on the causal issue.

‘When some agency in addition to the
actor contributes to the proscribed re-
sult—for example, when the actor shoots
X with intent to kill him, but wounds
him instead, and X then dies in a traffic
collision on the way to the hospital—a
causal relation issue is sometimes pre-
sented. For the most part Tennessee
courts have been forced to decide cause
questiong in terms of the tort doctrine
of proximate causation. The objective
of §39-407 is “to free the [penal] law
from the encrusted precedents on ‘proxi-
mate causation,’ offering a principle that
will permit both courts and juries to be-
gin afresh in facing problems of this
kind.” Model P.C. § 2.03, Comment at 135
(Tent. Draft No. 4, 1955).

Cause in Fact.

Section 89-407(a). states the require-
ment of cause in fact in terms of the
universally applied “but for” test. See
R. Perkins, Criminal Law 687-90 (2d ed.
1969). One rarely need look beyond sub-
section (a) to find the required causal
relationship; in fact, common sense as-
sumes the existence of a causal connec-
tion, because of the unbroken sequence
of criminal conduct and resulting harm,
in the great majority of criminal cases.
In the statistically few fact situations
in which the result occurs in a manner or
by a means not intended, contemplated,
or risked, subsections (b) and (c) focus
on the judgmental factors the trier of
facts must consider to determine wheth-
er the actor is criminally responsible
(and the degree of his responsibility)
for the result as it actually occurred. In
this connection, it should be noted that
the first clauses of subsections (b)(1)
and (c)(1) state the obvious—if the
actor desires, contemplates, or risks a
specific result, and the result occurs,
naturally he is eriminally responsible for
the result—but the clatses are necessary
for a complete statement of the princi-
ple and serve as a predicate for subsec-
tions (b)(2) and (ec)(2), which deal with
the variance problem.

§ 89-407

Motivational Cause.

The second clauses of subscections (b)
(1) and (c)(2), although also perhaps
unnecessary in light of the complicity
provisions of this code; are included to
make clear that one does not escape
criminal responsibility for a result mere-
ly because he uses another person or
some natural force to accomplish the
result. The actor who uses a child un-
knowingly to administer poison to the
actor’s victim is criminally responsible
under the traditional complicity theory
codified in §39-502, Likewise. is the
actor who sets a spring guw along a path
frequented by his victim, intending to
kill him or who imprisons his victim
in a storm sewer during a heavy thun-
dershower: the actor causes the death
of his victim, by gunshot and drowning,
and is criminally responsible for murder
in each case, This code deals explicitly
with one narrow but recurring causal
relation problem in §89-1102 (felony
murder and complicity in felony murder).

Variance Between Manner or Ileans De-
sired, Contemplated, or Risked and Re-
sult as It Actually Occurred.

A particular result (e.g., death, de-
struction of property, a false statement)
is a material element of most offenses in
this code. To convict of such an offense,
therefore, requires the state to prove be-
yond a reasonable doubt that (1) the
result actually occurred and that (2)
the defendant intentionally, knowingly,
recklessly, or with criminal negligence
—depending on the culpable mental state
required for the offense—caused the re-
sult. In Criswell v. State, 208 S. W. (2d)
896 (Tex. Crim. App. 1948), for example,
defendant was prosecuted for murder,
but convicted of aggravated assault,
when he slapped the victim in an auto
repair garage and the latter staggered
back into a parked car, fell to the floor,
and fractured his hip, dying seven days
later from complications resulting from
the fracture. The Texas appellate court
properly reversed the gggravated as-
sault conviction, holding' that the frac-
tured hip was not a proximate result of
defendant’s slap. A sounder analysis,
and the one the courts hopefully will use
under this code, is that the state failed
to prove that defendant desired, contem-
plated, or risked causing serious bodily
injury (the fractured hip), and thus was
not guilty of aggravated assault,

If an actor has the requisite culpable
mental state with regard to a proscribed
result, but because of an additional cause
the result occurs in a manner or by a .
means different from what he desired,
contemplated, or risked, subsections (b)
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(2) and (c)(2) set out the factors the
trier .of facts must consider in deter-
mining whether to hold the actor crimi-
nally responsible for the result as it
actually occurred. ‘Section 39-407 asks
the trier of facts whether it is just to
hold the actor criminally responsible
for the proscribed result even though,
because of an additional cause, it oc-
curred in a manner or by a means he
did not desire, contemplate, or risk. The
standards for determining justness are
‘whether the manner of occurrerice was
s0 accidental or the means of occurrence
80 dependent on another’s conduct as to
have no just bearing on the acter’s. cul-
pability.

[ It should be noted that if an actor
Intentionally engages in conduct, but the
‘proscribed result comes about in a man-
ner or by a means he did not desire or
contemplate, he will nevertheless be
‘guilty of a lesser included offense, usu-
ally a criniinal attempt under § 39-901.
The phrase “gravity of his offense” in
subsections (b)(2) and (e¢)(2) empha-
sizes this point and makes clear, for ex-
ample, that an actor who shoots another
with intent to kill, -but inflicts a non-
mortal wound, whereupon the other dies
a week later in the hospital when it is
burned to the ground by a maniac—that
although the actor is not guilty of mur-
der, he is guilty of attempted murder.

Transferred Intent.

Subsection (d) preserves a narrow
version of the transferred intent doctrine
now applied, although from a different
statutory base, by the better-reasonad
Tennessee cases, e.g., Sanders v. State,
151 Tenn, 454, 270 S. W. 627 (1925) (de-
fendant shooting at “wrong person” from
ambush guilty of attempted murder). If
‘an actor shoots with intent to kill X, but
misses and unintentionally kills Y, he is

CRIMINAL CODE

guilty of murder under subsection (d)—
as he would be under the law of every
American jurisdiction. The application
of transferred intent in first degree mur.
der cases has 4 strange history in Ten.
nessee. Soon after the statutory distine-
tion was drawn between first and second
degree murder in 1829, Tenn, Pub, Acts

that the accidental death of a bystander,
even though the intended victim’s death
would have been first degree murder, was
murder in the second degree only. Brat-
ton v, State, 29 Tenn. (10 Humph,) 103
(1849). ‘““That this principle [of trans-

murder at common law, is conceded; and
that it is equally so, as rsspects murder
in the second degree, and all the inferior
grades of homicide, under the statute, is
not to be questioned. But that it is
wholly inapplicable and directly op-
posed to both the letter and spirit of
the statute as regards murder in the
first [degree], we think is clear beyond
all doubt.” Bratton v. State, 20 Tenn,
(10. Humph.) 108, 105 (1849). The legis-
lature eventually rectified this apparent
anomaly by adding, in 1932, “any mur-
der in the first degree” to the list of
felonies in the perpetration or attempted
perpetration of which a homicide would
be first degree murder under the felony
murder rule. Subsection (d) obviates
the need for the application of the felony
murder rule, allowing the doctrine of
transferred intent to operate logically
in this area.

The common-law doctrine of construc-
tive or implied malice, is for the most
part emphatically rejected by this code.
The only features of the docirine re-
tained are the felony murder rule, § 39-
1102, and the rule of transferred intent,
§ 89-407({d).

CHAPTER 5
CRIMINAL RESPONSIBILITY FOR CONDUCT OF ANOTHER

Subchapter A, Complicity

SECTION.

39-501. Parties to offenses.

39-502. Criminal responsibility for con-
duct-of another.

89-503. Criminal responsibility for fa-

‘ cilitation of felony.

39-504, Defenses excluded.

89-5056. Defenses available,

28

Subchapter B. Corporations
and Associations
SECTION.,
89-521, Subchapter definitions.
39-522, Criminal responsibility of cor-
poration. .
i

nership or other association.

Ve

' 1829, ch, 23, Tennessee courts decided *

Q-
ferred intent] is correct in reference to -

89-523, - Criminal responsibility of part-
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CRIMINAL RESPONSIBILITY FOR ANOTHER

SECTION.

30-524. Defense to criminal responsi-

bility of corporation or asso-
ciation.

§ 39-502

SECTION. .
29.525. Criminal responsibility of per-

son for conduct in behalf of
corporation or association.

Subchapter A.  Complicity

39.501. Parties to offenses.—(a) A person is criminally“ responsible
as a party to an offense if the offense is committed' by his own con-
duct, by the conduct of another for which he is criminally responsible,

or by both,

(b) Each party to an offense may be charged with commission of

the offense.

COMMENTS OF LAW REVISION COMMISSION e

Derivation:
Tex. P. C. Prop. Rev. § 7.01.
111, Stat. Ann. ch. 88, § 5-1.
Model P. C. § 2.06(1).

Cross-References:
Complicity, see '§ 89-502, .
Criminal responsibility of corporation
and association, see subch. B.
Facilitation of felony, see § 39-503.
Hindering apprehension or prosecu-
tion, see § 39-2305.

Comment:

This section abolishes the present dis-
tinctions between “principals,” “acces-
sories before the fact,” and “aiders and
abettors.” See T.C.A. §§ 39-107—39-112.
The reagon for the distinetions at com-
mon law was probably to mitigate the
extraordinary severity of penalties with
respect to nonperpetrating parties' to
crime, The distinctions proved elusive,
however, and were abolished in England
in 1848. Tennessee, in effect, followed
suit by providing the same punishment
for accessories before the fact and aiders
and abettors as for principals. T. C. A.

§§ 39-108, 89-109; but see T. C. A. §39-
2407 (providing maximum life sentence
for accessory to first degree murder).
T.C.A. §39-110 provides for the convic-
tion of such parties to stand independent-
ly from the conviction or lack thereof
of the alleged principal. The verbal dis-
tinction, therefore, is virtually without
significance and creates unnecessary
burdens for the prosecution and jury.

This code does not employ the terms
“principal” or “accessory before the
fact,” or “aider and abettor.” Section 39-
501 instead provides that one may be
charged as a party to the commission of
an offense if he is criminally responsible
for the conduct of another who perpe-
trates the offense. Sections 89-502 and
39-503 then provide the standards for de-
termining this vicarious responsibility.

It should be noted that “accessories
after the fact” are not included as par-
ties, as in T. C. A. § 89-112. Accessorial
eriminal conduct is considered inter-
ference with the administration of jus-
tice and dealt with as a separate offense
in §2805 (hindering apprehension or
prosecution),

39-502. Criminal responsibility for conduct of another.—(a) A per-
son is criminally responsible for an offense committed by the conduct

of another if:

(1) acting with the kind of culpability required for the offense, he
causes or aids an innocent or irresponsible person to engage in conduct
prohibited by the definition of the offense; or

(2) acting with intent to promote or assist the commission of the
offense, or to benefit in the proceeds or results of the offense, he solicits,
directs, aids, or attempts to aid the other person to commit the offense;

or

(8) Thaving a duty imposed by law or voluntarily undertaken to
prevent commission of the offense and acting with intent to benefit
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in the proceeds or results of the offense, or to promote or assist itg
commigsion, he faiis to make a reasonable effort to prevent comnission
of the offense.

(b) A coconspirator is not a party to an offense committed by the

conduct of another unless he is eriminally responsible for the offense

under subsection (a).

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 7.02,
YL Stat. Ann, ch. 88, § 5-2.

Crogs-References:
Causation, see § 39-407.
Conspiracy, see § 39-902.
Criminal responsibility of corporation
and association, see subch. B,
Tracilitation of felony, see § 39-503.
Felony murder, see § 39-1102,

Comment:

This section establishes three tests un-
der which a person may be convicted of
an offense committed by another because
of complicity in the commission of the
offense.

Subsection (a) (1) is a codification and
clarification of present law regarding
complicity in an offense committed by
an innocent or irresponsible agent. It is
a specific application of one of the sev-
eral general principles of causation set
out in § 89-407, and is included here to
provide a broader range of culpability
than that provided, in subsections (a)(2)
and (a)(8), when responsible persons
are involved in the commission of the
offense. Thus, when an offense may be
committed recklessly or with ecriminal
negligence, one who acts recklessly or
with ecriminal negligence - through the
agency of an innocent or irresponsible
person is criminally responsible for that
person’s conduct, See State v. Morris,
224 Tenn. 437, 456 S. W. (2d) 840 (1970)
(defendant's allowing drunken compan-
ion to operate defendant’s car is proper
aider and abettor grounds for convic-
tion of either drunken driving or man-
slaughter).

Subsection (a)(2) sets out the basic
test of complicity and replaces T. C. A.
§§ 89-107—89-112, which designate per-
petrators and nonperpetrators either
“principals” or “accessories before the
fact” or “aiders and abettors.” It does
nos substantially change the present
complicity test; rather, it specifies that
complicitous conduct must be accompa-
nied by intent to benefit in the proceeds
or results of the offense, or promote or
assist the commission of the offense,
whereas the presens statutes enumerate

80

a few circumstances and situations from
which it is reasonable to infer such an
ititent,

Subsection (a)(8) makes one a party
who aids the commission of the offense
by inaction. Thus, a night watchman or
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policeman can be a party to an offense _

by purposely neglecting his duty, if he
does 50 with intent to assist the perpe-
trating party,

Subsection (b) is included to distin-
guish clearly between complicity as s
basis of eriminal responsibility and the
inchoate offense of criminal conspiracy,

The present Tennessee law is usually
stated to be:

[Alll those who assemble them-
gelves together with an intent to
commit a wrongful act, the execu-
tion whereof makes probable, in the
nature of things, a crime not spe-
cifically designed, but incidental to
that which was the object of the
confederacy, are responsible for such
incidental ecrime. Irvine v. State,
104 Tenn. 132, 56 S. W. 845 (1900).

In other words, membership in a con-
spiracy ic invoked as the “theoretical
basis of criminal responsibility for the
conduct of another, even if the other’s
offense was not the object of the con-
spiracy.

In this code criminal conspiracy is
defined as an inchoate offense and is
punishable &s one grade less than the
object felony of the conspiracy—e.g,
conspiracy to commit a first degree fel-
ony is a. second degree ‘felony; see

§ 89-902. However, if the conspiracy re- ®

sults in a completed offense, the eriminal
responsibility of nonperpetrators for the

completed offense must be determined :

according to the complicity test of this
section. Mere membership in a conspir-
acy is not the basis of responsibility for
all substantive offenses committed pur-
suant to. the conspiracy, although a
member's conduct pursuant to the con-
spiracy may in many cases satisfy the
requirements of this section.

A cofelon’s criminal responsibility for : -

felony murder is specially dealt with in

§ 39-1102 (murder), and explained in the

comment to that section.
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39.503. Criminal responsibility for facilitation of felony..-—(a? An
individual, corporation, or association is criminally responsible for .the
facilitation of a felony if, knowing that another ‘mtend.f; to con;mlt a
specific felony, he knowingly furnishes substantial assistance in the
commission of the felony. ) ) .

(b) The facilitation of the commission of a capital felony is a felony
of the first degree. The facilitation of the commission of a felony of
the first degree is a felony of the second degree. The facilitation of a

felony of the second or third degree is a class A misdemeanor.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 7.03.
N.Y. Rev. Pen, Law §§ 115.00, 115.05.

Cross-References:

“Association” defined, see § 39-107.

“Capital murder” defined, see §39-
1105.

Complicity, see § 39-502.

Criminal responsibility of corporation
and association, see subch. B.

Lesser included offenses, see T. C. A.
§ 40-2203, as amended,

Comment:

This section recognizes a lesser degree
of criminal responsibility than that of a
party under §39-502. Although formu-
lated as a substantive offense; the sec-
tion states a theory of vicarious respon-
sibility because it applies to a person

39-504. Defenses excluded.—In

who facilitates eriminal conduct of an-
other by knowingly furnishing substan-
tial assistance to the perpetrator of a
felony, but who lacks the intent to pro-
mote or assist in the felony’s commis-
sion. The section is new to Tennessee
law. In practice a facilitator will prob-
ably be charged as a party, but his con-
viction as a facilitator will be author-
ized by T. C. A. §40-2203, as amended
(conviction of lesser included offense),
if his degree of complicity is insuflicient
to warrant conviction as a party.

Lacking a lesser degree of complicity,
juries and courts have had to choose
between full responsibility or none at
all, The stepped-down penalties for fa-
cilitation reflect the lesser culpability
of the facilitator as compared with that
of a full-fledged party.

a prosecution in which an actor's

criminal responsibility is based on the conduct of another, the actor may
be convicted or: ;roof of commission of the offense and that he was a
party to or facilitated its commission, and it is no defense: ’

(1) that the actor helongs to a class of persons who by definition
of the offense is legally incapable of committing the offense in an in-

dividual capacity; or

(2) that the person for whose conduct the actor is criminally re-
sponsible has been acquitted, has not been prosecuted or convicted, has
been convicted of a different offense or of a different type or class of
offense, or is immune from prosecution,

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P, C. Prop. Rev. § 7.04.
N.Y. Rev. Pen. Law § 20.05(2), (3).

Cross-References:

Comp]icity, see § 39-502,

Crlmmql responsibility of corporation
and association, see subch. B.

Facilitation of felony, see § 39-503.

Comment:

Subdivision (1) of this section restates
well-established Tennessee law. A per-
son may be guilty of an offense he could
not commit personally if he procures or
aids another to commiy it, Thus, a woman
was convicted of rape when she aided
and abetted in the offense committed by
o men. Bryson v. State, 195 Tenn.
313, 269 S. 'W. (2d) 535 (1953).
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Subdivision (2) clarifies an apparent
contradiction in Tennessee law and makes
a substantive change. Although T. C. A.
§ 39-110 provides for trial and convie-
tion of an aider and abcttor “whether the
principal felon has or has not been pre-
viously convicted,” case law demands a
finding, where the principal has not yet
been tried and convicted, that ais guilt be
proved as an essential element of the
case against the accomplice. Givens v.
State, 103 Tenn. 648, &5 S. W. 1107
{1899); Self v, State, 65 Tenn. 244
(1873). In fact, Pierce v. State, 130 Tenn.
24, 168 S. W. 851 (1914), held that an
accessory before the fact eannot be con-
victed where the principal has been ac-
quitted. This is similar to the common-

CRIMINAL CODE

law rule on conspiracy that where two
are charged and one is acquitted, the
conviction of the other cannot stand,
Delaney v. State, 164 Tenn. 432, &1
S. W. (2d) 485 (1932). This code re-
jects the rationale of both rules. See
§ 39-902(b) (2) (criminal conspiraey) and
comment. For this section, the change is
the result of the policy determination
that a failure of proof in one case should
not prevent conviction in another where
there is sufficient evidence to sustain
the conviction. For the crime of con.
spiracy the change is much more difficult
to justify in terms of legal theory. For
further discussion on that point see com-
ment to § 39-902.

39-505. Defenses available.—(a) TUnless otherwise provided by law,

it is a defense to a prosecution in which an actor’s criminal responsi- -

bility is based on the conduct of another:
(1) that the actor is a victim of the offense; or
(2) that the offense is so defined that the actor’s conduct is inevita-

bly incident to its commission.

(b) It is an affirmative defense to a prosecution in which the actor’s:
criminal responsibility is based on the conduct of another, which the
actor must prove by a preponderance of evidence, that, under circum- -
stances manifesting a voluntary and complete renunciation of his crim-
inal objective, the actor withdrew from participation in the offense
before its commission and made a substantial effort to prevent its com-

mission,

(¢) For purposes of subsection (b), renunciation is not voluntary
and complete if it is motivated in whole or part:

(1) Dby circumstances not present or apparent at the inception of

the actor’s course of conduct that increase the probability of detection

or apprehension or that make more difficult the accomplishment of

the eriminal objective; or
(2) by a decision to postpone the criminal conduct until another
time or to transfer the criminal effort to another but similar objective

“or vietim.

COMMERTS OF Law REVISION COMMISSION

Derivation:

Tex. P, C. Prop. Rev. § 7.05.
IlL. Stat. Ann. ch. 38, § 5-2(e).

Cross-References:
O.Z&fﬁrmative defense explained, sece § 39-

Complicity, see § 39-502.

Criminal responsibility of corporation
and association, see subch. B.

Defense explained, see § 39-208.

Pacilitation of felony, see §39-503.

“Law” defined, see § 89-107.
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Comment:

Section 39-505(a) (1) limits certain ap-
plications of the complicity principles set
out in §§ 29-502 and 39-503. The consent-
ing female in statutory rape, a business
man who yields to the extortion of a :
racketeer, and the parent who pays ran-
som to a kidnapper either promote or
facilitate the commission of the offense,
but their status as vietims, even though
they be “willing” victims, should bar

application of the complicity prineiples. < -

For other offenses which necessarily
require the conduct of at least two par- -

'
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tieg, this code occasionally makes dis-
tinctions between the criminal respon-
sibility of the complicitous parties. Thus
the ponduct of prostitutes is inevitably
incident to the offenses of pandering and
managing a whorehouse, but the promo-
tion of prostitution offenses in this code,
§§ 89-2603-—89-2605, do not coatemplate
holding the prostitute criminally respon-
sible for those offenses. Similarly, the re-
sponsibility of a purchaser of narcotics
for the unlawful sale, of the previously
unmarried party to a bigamous mar-
riage, and of the woman who has an
illegal abortion, is dealt with in _‘the
provisions treating those offenses. Sub-
section (a)(2) simply renders the gen-
eral complicity provisions inapplicable to
those offenses which by definition require
more than one person to commit them,
Subsections (b) and (c) provide the
defense of renunciation of complicity.
This is new to Tennessee statutory law,
although it has undoubtedly been a factor
considered by prosecutors and grand ju-
ries in deciding whether to prosecute.
The object of the defense 1s to extend
the deterrent effect of the law beyond

§ 89-521

the point where the defendant’s conduct
has already established his complicity. If
the defendant withdraws from the crimi-
nal enterprise and acts to prevent the
commission of the offense, the offense
may be prevented. Furthermore, if the
defendant experiences a change of heart
because of repentance, timidity, or a re-
appraisal of the consequences of com-
pleting the offense, and acts to prevent
its commission, he evidences a lack of
criminality which should be acknowl-
edged. X

Actual prevention of the offense is not
an absolute requisite to establishing the
defense; rather, efforts to prevent the
offense should be viewed as objective evi-
dence of the actor’s renunciation. Giving
timely notice to law enforcoment author-
jties or to the victim may suffice to
establish renunciation.

‘Subsection (¢) limits the renunciation
defense to those changes in the actor’s
purpose which evidence repentance or
change of heart. The subsection also
enumerates common factors which de-
stroy a renunciation defense.

Subchapter B. Corporations and Associations

39-521.
text requires a different definition:

Subchapter definitions.—In this subchapter, unless the con-

(1) “Agent” means a director, officer, employee, or other person
authorized to act in behalf of a corporation or asscciation.
(2) “Managerial agent” means:
(A) apartner in 2 partnership; : .
(B) an officer of a corporation or association;
(C) an agent of a corporation, partnership, or other association

who has duties of such responsibility that his conduet reasonably may
be assumed to represent the policy of the corporation, partnership, or
other association.

CoMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 7.21.
N.Y. Rev. Pen. Law § £0.20.
IIl. Stat. Ann, ch. 88, § 5-4(c).

Cross-Refrrences:

“Association” defined, see § 39-107.

Criminal responsibility of agent or
managerial agent for his own act, see
§ 39-525.

Criminal responsibility of corporation
or association for act of ageéent or man-
agerial agent, see §39-522.

Defense of due care by managerial

~agent in criminal prosecution of corpora-

tlon, see § 39-524.

Comment:

Thke definitions of “agent” and “man-
agerial agent” describe the persons for
whose conduct a corporation or associa-
tion may be held criminally responsible.

The definition of “managerial agent”
must necessarily be general in nature be-
cause of the infinite variations in the
organizational schemes of corporations
and associations, Under this definition
a corporate president or general man-
ager would be a managerial agent, but
a foreman in a large plant or an insig-
nificant branch manager would not.
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39-522. Criminal responsibility of corporation.—(a) If conduct con-
stituting an offense is performed by an agent acting in behalf of a cor
poration and within the scope of hig office or employment, the corpora-

tion is criminally responsible for:

(1) anoffense graded as a class C misdemeanor; or
(2) an offense defined by law other than the criminal code in
which legislative purpose to impose criminal responsibility on corpora-

tions plainly appears; or

(8) an offense defined by law other than the criminal code for
which striet liability is imposed, unless a legislative purpose not to
impose criminal responsibility on corporations plainly appears.

(b) A corporation is eriminally responsible for offenses other than
those described in subsection (a) only if its commission was authorized,
requested, commanded, performed, or recklessly tolerated by:

(1) a majority of the board of directors acting in behalf of the . .

corporation; or

(2) a managerial agent acting in behalf of the corporation and
within the scope of his office or employment.

COMMENTS OF Law REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 7.22,
Tll. Stat. Ann. ch, 38, § 5-4(a).

Cross-References:

“Agent” defined, see § 39-521,

“Law” defined, see §389-107.
52“Managerial agent” defined, see § 39-

1.
Punishment authorized for corporation,
see § 39-861.

Comment:

Under present Tennessee law corpo-
rations have a broai. theoretical liability.
“It is well settled, both in England and
America, that a corporation may be in-
dicted.” Louisville & N. R. Co. v. State,
40 Tenn. (3 Head) 523 (1859). In prac-
tice, however, criminal prosecution of
corporations has been limited to a very
few offenses, like maintenance ¢f-a pub-
lic nuisance. See Love v. Nashville Agri.
& Normal Inst, 146 Tenn. 550, 243

'S. W. 304 (1922). This i3 due in part to

the absence of appropriate sanctions for
many crimes. Recent years have seen a
greater willingness to enforce the crimi-
nal responsibilities of corporaticns:
. . . 50 long as the criminal act
[of an agent or officer] is directly
related to the performance of the
duties which the officer or agent
has the broad authority to perform,
the corporate principal is liable for
the criminal act also, and must be
deemed to have “authorized” the
criminal ‘aect. Continental Baking Co.
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v. United States, 281 F. (2d) 137,
149 (6th Cir. 1960).

Every state except Texas recognizes .

the general principle of corporate crim-
inal responsibility, The explicit recog-
nition of corporate criminal responsibil-
ity will improve the weapons available
to law enforcement to fight economic
crimes, including pollution, securities
fraud, tax fraud, and antitrust violatious.

Section 39-522 sets forth the basic

rules determining the extent of corpo--

rate criminal responsibility. Obviously,
a corporation can act only through
agents, and this section defines the ex-
tent to which a corporation is criminally

responsible for the acts of its agents,’
There are two tests for determining this

responsibility.

Subsection (a).
In connection with (1) class C misde-

meanors, (2) offenses defined by other .
laws in which corporate criminal respon- .

sibility is clearly contemplated, and (3)

offenses for which no culpable mental |
‘state is required, the corporation is re- :

sponsible for the conduct of every agent -

acting (A) in behalf of the corporation, ."
and (B) within the scope of his office |

or employment. The test of whether an
agent is acting within the scope of his

office or employment is. the same test -

that is applied in tort law to determine
a master’s civil liability for the acts of
his servant.

The phrase “acting in behalf of the

corporation” is intended to define the .
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uired agency relationship, not to re-
Ic:%re rthatgthey act be performed with
the intention of benefiting the corpora-
tion. An act by an agent may be in be-
half of the corporation even if the act
could only harm the corporation and was
performed for personal profit. |

Under §89-524 the corporation may
defend against a criminal prosecution on
the ground that the managerial agent
with supervisory duties over_the agent
in question exercised due diligence to
prevent the commission of the offense.

Undoubtedly, the great bulk of of-
fenses for which a corporation is likely
to be prosecuted fall within subsection
39-522(a).

Subsection (b). .

Tor all other offenses in the Criminal
Code, a corporation may be held crimi-
nally responsible only if the act was
authorized, requested, commanded, per-

§ 39-623

formed, or recklessly tolerated by either
a majority of the board of directors or
by a managerial agent, Under - ac-
cepted principles of complicity and con-
spiracy law, a corporation may be held
criminally responsible. for virtually every
type of offense, including such personal
crimes as rape or murder. This sub-
section limits the extent to which cor-
porations may be held responsible for
noneconomie crimes, ‘since only direct
involvement in the criminal conduct by
either the board of directors or a man-
agerial agent will result in corporate
criminal responsibility. Examples in-
clude an officer sending an employee to
deliver goods by motor vehicle knowing
that the employee is under the influence
of drugs or alcohol, or a mine super-
intendent ordering employees into an
unsafe mine with reckless disregard for
their safety.

89.523. Criminal responsibility of partnership or other ?ssociation.
—(a) Except as qualified by subsection (b), a partnership or other

association is criminally responsible for an offense if the l?,w_ defining
the offense provides for criminal responsibility of associations and
the conduct constituting the offense is performed by a Qartner or an
agent acting in behalf of the partnership or other association and with-
in the scope of his office cr employment. -

extent:

(b) ' The law defining the offense controls over subsection (a) to the

(1) that it designates the agents fqr whose conduct the association

is criminally responsible; or

(2) that it describes the circumstances under which the associa-

tion is criminally responsible.

COMMENTS OF LAw REVISION COMMISSION

Derivation:

" Tex. P. C. Prop. Rev. § 7.23.
Model P. C. §2.07(8).

Cross-References:
“Agent” defined, see § 39-521.
“Association” defined, see § 39-107.
“Law” defined, see § 39-107.
Liability of partnership for. ifine, see
§ 39-862. _ L
Punishment authorized for associatiom,
see § 39-861.

Comments
Unincorporated associations exist in

bewildering variety., Examples include -

partnerships, limited partnerships, joint -
stock associations, social clubs, churches;
fraternal organizations, and labor unions.
Many of these associations are not op-

erated for profit, and in some there may
be individual liability for association
debts and obligations, while in others
members may not be so liable. Thus, al-
though some types of unincorporated
associations bear a reasonably close
analogy to the corporation, many do not,
and any general treatment of criminal
responsibility of these associations
which fails to distinguish between the
various types of associations is unde-
sirable. For this reason, the section is
narrowly drafted and ordinarily will be
invoked only to prosecute under legisia-
tion that regulates specific kinds. of
economic activity entered into for profit.

Unincorporated associations are crim-
inally responsible under § 39-523(2a) only
when the law creating an offense so pro-
vides; their responsibility is thus con-
siderably narrower than that of corpo-
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rations. Throughout this code the term
“agsociation” appears in the definition
of the offense (e.g., “An individual, cor-
poration, or association commits an of-
fense”) when the legislature Intends to
impose criminal responsibility on asso-
ciations, The courts must decide, in con-
struing penal laws outside this code, if
criminal responsibility of associations
is provided.

Once this initial test is satisfied, and
unless the particular statute speaks
comprehensively to responsibility-—see
subsection (b)—an association’s eriminal
responsibility for the conduct of its
agent is determined according to the
same test as corporate responsibility:
was the agent acting in behalf of the
association and within the scope of his
office or employment ?

Other jurisdictions recognize that part-
nerships and other forms of unincorpo-
rated associations may be criminally re-
sponsible. X.g., United States v. A & P

CRIMINAL CODE

Trucking - Co., 358 U.8. 121 (1958)
(partnership); United States v. United
Mine Workers, 330 U.S. 258 (1947) (la-
bor union). Although there is apparently
no Tennessee case law on the criminal

liability of partnerships, municipal cor. -

porations” have been held criminally li.
able for nonfeasance of public duties,
like keeping streets in repair, Chatta.

nooga v. State, 837 Tenn. (5 Sneed) 578 -

(1858); State v. Murfreesboro, 30 Tenn,
(11 Humph.) 217 (1850); abating public
nuisances, State v. Shelbyville Corp., 36
Tenn. (4 Sneed) 176 (1856); and erect-

ing railroad crossing signs, State v, -

Loudon, 40 Tenn. (3 Head) 263 (1859).

Section 39-523 does not deal with the
question of whether members of a con-
victed association, who did not them.
selves commit the criminal conduct, may
be personally liable for criminal fines,
That subject is treated as to partner-
ships in § 39-862.

39-524. Defense to criminal responsibility of corporation or associa.

PELN S

tion.-—(a) It is a defense to prosecution of a corporation or associa-
tion under § 39-522(a) (1) or (a)(2) or §39-523 that the managerial
agent having supervisory responsibility over the subject matter of

gl

the offense employed due diligence to prevent its commission.

(b) Subsection (a) does not apply if it is plainly inconsistent with :

the legislative purpose expressed in the law defining the particular of-

fense.

COMMENTS OF LAW REVISION COMMISSION

' Derivation:.

Tex. P. C. Prop. Rev. § 7.24,
JIL Stat. Ann. ch. 88, § 5-4(b).

Cross-References:

Defense explained, see § 39-203.
“Law” defined, see § 39-107.
52‘1‘Managerial agent” defined, see § 389-

Comment:

This section provides for a defense of
“due diligence” in many situations. The
offenses for which eriminal responsibil-
ity is contemplated by §§ 89-522 and 89-
523 largely involve economie regulation.
The major purpose of these sections in
imposing criminal responsibility on cor-

39-525. Criminal responsibility of person. for conrduct in behalf of -
corporation. or association.—(a) A person is criminally responsible |
for conduct that he performs in the name of or in behalf of a corpora-
tion or association to the same extent as if the conduct were performed

in his own name or behalf.
36

porations or unincorporated associations

is to encourage due diligence on the part
of managerial personnel to prevent crim-
inal conduct by employees. It is there-
fore appropriate to permit a corporation
or unincorporated association to defend
by proof that the criminal conduct oc-
curred despite the exercise of due dili-

gence on the part of supervisory per-.

sonnel. .
A due diligence defense is not avail-

able to prosecution under § 39-522(b)

becauze the direct involvement of a ma- .
jority of the board of directors or a
managerial agent is sufficient to impose :
criminal responsibility even though other ;*
managerial agents: may have exercised ' -

due diligence.

GENERAL DEFENSES § 39-601

(b) An agent-having primary respon.sibility for .thg di§cha1:gq Ofl a
duty to act imposed by law on a corporation or association is crimina ly
responsible for omission to discharge the dpty to the same extent as
if the duty were imposed by law directly on him. o :

(¢) If an individual is convicted of conduct const'ltutmg an ojfepse
performed in the name of or in behalf of a corporation or _agsocmtmn,
he is subject to the sentence authorized by law for an 1nd1.v1dual con-
victed of the offense without regard to the sentence authorized by law
for the corporation or association.

COMMENTS OF Law REvVISION COMMISSION

Comment: .
This section makes clear that an indi-
vidual or legal entity acting for a corpo-
ration or unincorporated association 18
fully responsible for his or its own crimi-
nal acts and is punishable accordingly
without regard tot _ the penalties tPro-
“Individual” defined, see § 39-107. vided for corporations or assoclations
“Elai?"’l (tillcle?ined, see §’39-lg7. comrpitting the same acts. It is thus per-
Liability of partners for fine, see § 39- missible to p‘rosecute either the agent or
862, the corporation or association or both

Perivation:
Tex. P. C. Prop. Rev. §7.25.
N.Y. Rev. Pen. Law § 20.25.

Cross-References:

“Agent” defined, see § 39-521.
“Association” defined, see § 39-107.

Omission, see § 39-403. simultaneously.

“Person” defined, see § 39-107.

Punishment authorized for corpora-
tion and association, see § 39-861.

CHAPTER 6
GENERAL DEFENSES TO CRIMINAL RESPONSIBILITY

CTION. SECTION. Lo
35-601. Insanity. 39-608. Intoxication.
39-602, Ignorance or mistake of fact or 39-604, Duress,

law. 39-605. Entrapment.

39-601. Imsanity.—A person is not criminally responsible for what
otherwise would be an offense if at the time of the conduct charged to
constitute the offense, as a.result of mental disease or defect, he lacked
capacity either to appreciate the criminality of his conduct or to con-
form his conduct to the requirements of the law he allegedly .violated.

COMMENTS OF LAW REVISION COMMISSION

“Conduct” defined, see § 39-107.

Discovery of medical reports, see
T. C. A, §40-1505, as amended.

“Law” defined, see § 39-107.

Notice and pleading, see T, C. A. § 40-
1410, as amended.

Derivation:

Tex. P. C. Prop. Rev. § 8.01.
I1l. Stat. Ann. ch. 38, § 6-2(a).
Conn. Gen, Stat. § 53-13.
Fed. Prop. Crim, Code § 503.
Cal, Prop. Pen. Code § 530.
Model P. C. § 4.01.

Comment:

Cross-References: Presently, the test for determining
Admissibility of evidence, see T.C.A. mental responsibility for crime in Ten-

§ 40-1407, as amended. nessee is the ancient M’Naghten Rule:
Burden of proof, see § 89-203.
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§ 39-601

{T]o establish a defence on the
ground of insanity, it must be clearly
proved that, at the time of the com-
mitting of the act, the party accused
was labouring under such a defect
of reason, from disease of the mind,
as not to know the nature and qual-
ity of the act he was doing; or, if
he did know it, that he did not know
he was doing what was wrong.
Daniel M'Naghten’s Case, 8 Eng.
Rep. 718, 722 (H. L. 1843); see
Spurlock v. State, 212 Tenn. 132, 368
S, W. (2d) 299 (1963); Wiicox v.
State, 94 Tenn. 106, 28 S. W. 312
(1894).

Section 39-601, in adopting a variation
on the Model Penal Code formulation of
the test, represents a basic change in
Tennessee law for determining mental
responsibility, After 1968, however, the
formulation enunciated by § 39-601 has
been applied by federal courts in Ten-
nessee since the Sixth Circuit adopted it
in United States v. Smith, 404 Fed. (2d)
720 (6th Cir. 1968). In Smith, the first
case presenting the issue to the Sixth
Circuit since 1960, the court characterized
the Model Penal Code test as one %, . .
which a jury will readily comprehend;
one which comports with and makes
available modern scientific knowledge
and one which may serve to aid the con-.
tinuing ‘development of the . . . law.”
Indeed, the Model Penal Code and its
variations are leading the trend away
from M'Naghten in legislatures and
state and federal courts. See, e.g., Conn.
Gen. Stat. Ann, § 53a-13; Ill. Ann. Stat.
ch, 38, §6-2; Md. Ann. Code Art, 59,
§25(a); Mo. Ann. Stat. §§ 552,010,
552.030; Mont. Rev. Codes Ann, § 95-501;
Vt. Stat. Ann, tit. 13, §§4801, 4802;
Wade v. United States, 426 Fed. (2d)
64 (9th Cir. 1970); Blake v. United
States, 407 Fed, (2d) 908 (5th Cir.
1969); United States v. Chandler, 393
Fed, (2d) 920 (4th Cir, 1968); United
States v. Smith, 404 Fed. (2d) 720 (6th
Cir, 1968); United States v. Shapiro, 383
Fed. (2d) 680 (7th Cir. 1967); United
States v. Freeman, 357 Fed. (2d) 606
(2d Cir. 1966); United States v. Currens,
290 Fed. (2d) 751 (8d Cir. 1961); State
v. White, 93 Idaho 153, 456 P. (2d) 197
(1969); Hill v. State, 261 N. E. (2d) 429
(Ind. 1969); Terry v. Commonwealth, 371
S. W. (2d) 862 (Ky. 1963); Common-
wealth v. Mc¥oul, 226 N. E. (2d) 556
(Mass. 1967); State v. Shoffner, 31
YVis. (2d) 412, 143 N. W. (2d) 458
1 .

The major function to be performed
by a test of mental responsibility for
crime is the identification, with reason-
able precision and flexibility, of those
persons accused of crime who suffer
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from such a grossly disordered mental
condition that the eriminal law is .
capable of influencing their behavior,
The mental responsibility decision ad-
mittedly is an undifferentiated blend of
medical, legal, and social considerations,
However, it is the law and its processes
that are entrusted with the obligation
to reflect the existing state of medical
and psychological knowledge and social
norms. The legal policy involved is ca-
pable of being stated in many ways—
and in many words—but at bottom it
appears to be a policy against the im-
position of criminal sanctions on those
persons who, because of mental disease
or defect, are unable to regulate and
control their behavior
with legal norms. The articulations of
this legal policy, and the accommoda-

tion of the existing state of medical and

psychological knowledge as well as so-
cial norms, is the task of a rule of men-
tal responsibility for crime, ie., insanity,

Section 89-601 identifies the disorder
(mental disease or defect) and then re-
quires the trier of facts to determine if
the disorder is present and whether as
a result the person lacked capacity
either to appreciate the criminality of
his conduct or to conform his conduct
to the requirements of the law. This

- test permits the expert to testify in

terms of the “whole man” and frees him
from the necessity of making moral
judgments. It focuses squarely and hon-
estly on what the commission believes
is the appropriate legal policy.

The M’Naghten Rules, on the other
hand, have been extravagantly and
caustically criticized for years. The most
cogent criticism of the rules is that they
fail to aid in the identification of many
persons accused of crime who suffer

from serious mental disorders. For ex-

ample, the rules exclude mental defec-
tives altogether and focus on but one of
the major @spects of the personality,
the cognitive or intellectual faculty.

Other valid criticisms of the M'Nagh-
ten Rules are: (1) the concept of “right
and ‘wrong” is essentially an ethical or
moral concept -which forces the wit-
nesses and ' decision-maker to make
moral, rather than medical, social, and
legal judgments; (2) the rules evolved
at a time when ‘“faculty psychology”
held sway, and today the mind is known
not to be neatly compartmentalized; and
(8) the rules may well have been in-
tended to apply only to one type of ill-,
ness, that characterized by <celusions.
For a complete listing of the various
criticisms see The Mentally Disabled
and the Law 336 (Lindman & McIntyre
ed, 1961), ’

in. accordance -
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In its last comprehensive treatment
of the subject, the Tennessee Supreme
Court stated that “[u]ntil a definitely
superior law is presented and enacted by
the Legislature, perhaps Tennessee will
... %rudge along the now well-traveled
pike blazed more than a century ago by
M’Naghten.”” Spurlock v. State, 212
Tenn. 132, 368 S. W. (2d) 299 (1963).
Since that time the increased imple-
mentation of the rule set forth“ in § 89-
601 attests to the advent of a “definite-
ly superior law.”

Burden of Proof.

Present Tennessee law places the bur-
den upon the defendant to show insan-
ity. Spurlock v. State, 212 Tenn. 132,
368 S. W. (2d) 299 (1963)., However,
when the presumption of sanity 1s over-
come by sufficient proof of insanity in-
troduced by. the defendant, the burden
of persuasion then devolves upon the
state to show the sanity of the de-
fendant beyond reasonable doubt. King
v. State, 91 Tenn. 617, 20 S. W. 169
(1892). The use of the “defense” device
(see § 39-208) retains this type of proof
procedure for the issue of insanity.

Disposition of Criminally Insane.

One of the most obdurate of objec-
tions to the adoption of a new definition

§ 39-602

of the insanity defense—and_justifiably
so—is that no provision is made for safe-
guarding the public from the irresponsi-
ble defendant. In fact, Tennessee is the
only state not providing by statute for
the commitment of defendants who have
in faet committed criminal acts but are
not eriminally culpable due to insanity.
Under those conditions it is reasonable
to be circumspect of any change in defi-
nition that might resuilt in an increased
possibility that dangerous individuals
would be summarily released into so-
iety.
. T}{le Code of Criminal Procedure, how-
ever, hasg virtually eliminated this con-
cern, Subchapter B of T. C. A, tit. 40,
ch, 23, as amended, establishes compre-
hensive provisions for the commitment
of defendants found not guilty by reason
of insanity, Under those provisions in-
dividuals found at trial to have commit-
ted or attempted acts that, but for lack
of mental capacity, are defined as crimes
by chs., 11-18 of this code are automat-
ically committed to the custody of the
commissioner of mental health with ade-
quate safeguards to prevent. his release
while he poses a threat to society. See
T. C. A. tit, 40, ch. 23, subch. B, as
amended, and accompanying comment.

89-602. Ignorance or mistake of fact or law.—(a) _It is a defense
to prosecution that the actor was in fact ignorant or mistaken apout a
matter of fact or law if his ignorance or mistake pegated the 1_ntent,
knowledge, recklessness, or criminal negligence required to establish an

element of the offense charged.

(b) Except as provided in subsection (a), ignorance or mistake
about the existence or meaning of a penal law is no defense, Hoyvever,
an actor’s ignorance or mistake about the existence or meaning of
the law under which he is being prosecuted is a defense to the prose-

cution if:

(1) Dbecause of his ignorance or mistake the actor reasonably be-
lieved his conduct did not constitute an offense; and
(2) his ignorance or mistake resulted from the actor’s reasonable

reliance on:

(A) an official statement of the law contained in a written order
or grant of permission by an administrative agency charged by law
with responsibility for interpreting the law in question; or ) .

(B) a written interpretation of the law contained in an opinion
of a court of record or made by a public servant charged by law with
responsibility for interpreting the law in question.

. (e¢) Although an actor’s ignorance or mistake of fact or law may con-
stitute a.defense to the offéense charged, he may nevertheless be con-
victed of a lesser included offense of which he would be guilty if the

fact or law were as he believed,
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- 2 ith 1 ting the law, not
| O S proseeuted, Lor_sellng b ok o, CHONGSt eine ok admipitaring
Derivation: it is no defense to a charge of criminal fﬁ:"ﬁ‘;;i ggn:ug.rgnt of permission from Finally, the reliance must give the actor

Tex. P. C. Prop. Rev. § 8.02.
(4%11.( ?tat. Ann, ch. 38 §§4-8(a), (b)
, (e).
Kan. Stat. Ann, § 21-3203(1), (3).

Cross-References:

“Agency” defined, see § 39-107.

Causation, see § 39-407.

Claim of right defense to theft, see
§ 39-1910.

“‘Conduct”defined, see § 39-107.

Defenge explained, see § 39-203.
10:_;Elemeni: of offense” defined, see § 89-
- Ignorance or mistake about age, see
§§ 39-1309, 39-2624.

“Law” defined, see § 89-107.

Lesser included offense, see T. C. A.
§ 40-2203, as amended.

“Public servant” defined, see § 39-107.
1O:Z‘Rea.sonable belief” defined, see §39-

Comment:

Subsection (a)—Ignorance or Mistake of
Fact.

Subsection (a) restates a principle of
present Tennessee law. McGuire v. State,
26 Tenn. (7 Humph.) 54 (1846). Insofar
as mistake of fact negatives intent it is
a defense to criminal prosecution. Since,
with few exceptions, the commission of
an offense requires a culpable mental
state as well as a proscribed act or
omission, ignorance or mistake of any
fact that negates the existence of the
mental element would require acquittal
without the invoeation of this section., In
other words, ignorance or mistake has
only evidential import; it is significant
whenever it is logically relevant to
negate the required mode of culpability.
Subsection (a) is included, then, not to
make an addition to the law, but to
treat ignorande or mistake as a defense,
for which a defendant has the burden
of producing evidence and which the
prosecution does not have to negate un-
less raised.

Subsection (a)-—Ignorance or Mistake of
* Law. .
Present Tennessee case law states un-
equivocally, however, that ignorance or
inistake of law is no defense. Moore v.

homicide that the actor honestly believeq
that a landowner had legal authority to
shoot trespassers on sight. This is sti]]
the case under § 89-602. The narrow ex.
ception to this proposition is set out i
subsection (b) and discussed below. Mis-
take or ignorance of a noncriminal law,
however, may negative the required men-
tal state and thus constitute a defense,
In most eases this type of mistake of
law could also be characterized as g
mistake of fact. The most frequent oc.
currences of this problem involve legal
questions of ageney and status (eg,
ownership). It is a defense therefore to
a charge of theft that the actor honest-
ly believed that he stood in the legal
relationship of owner to the property
in question. This defense, assertable un.
der present law and under this section
as negating the required intent for theft,
is the type of mistake of law defense
allowed by subsection- (a).

The case of McGuire v. State, 26 Tenn,
(7 Humph.) 54 (1846), presents a clear
illustration of the mistake of fact and
mistaks of law defenses. In a prosecu-
tion for illegal voting, requiring a
“knowing” act, the court stated:

If the voter believe himself to be 21

years of age, when he is not, and

vote, he does not know the ex-
istence of the disqualifying fact, and
may, on that ground be excused.

But if he know that he is only

twenty years of age, yet believes he

is old enough, in point of law, to
vote, such ignorance of the law will
not excuse him,
This illustration is still applicable under
subsection (a). If, however, the law de-

scribing the offense had qualified .voters -

on the basis of ownership of real prop-
erty, and the defendant reasonszbly be-
lieved that, as a matter of real property
law, he was qualified to vote, a contrary
finding of law would not criminalize his
good faith act.

In effect, then, the explicit recogni-
tion of mistake of law as a defense

will not change Tennessee law as it is . *
applied. The explicit recognition should, .

however, help to clear up the confusion
in this area of the law.

alcoholic beverage commission; and
1a?\hia:ousines:s could defend against an anti-
trust prosecution on the basis of a court
opinion. declaring that the practice in
question did not constitute a meonopoly,
The defense is narrowly circumseribed
to avoid the potential for abuse, how-
ever. The actor’s ignorance or_ mistake
must actually result from reliance on
an official statement or opinion, and the
reliance must be reasonable. Thus, one
cannot ordinarily rely on old interpreta-
tive opinions, opinions that conflict with
others, or on overruled opinions, The
author of the statement or interpreta-
tion must be an official or agency

reasonable ground to believe his conduct
is legal. o

Subsection (¢)—Lesser Included Of-

fenses. .

Subsection (c) makes clear that .an
actor whose defense of ignorance or
mistake is successful may mnevertheless
be convicted of a lesser included offense
that he would have committed had the
facts or law been as he believed. If, how-
ever, he would have committed an of-
fense other than one included in the of-
fense charged, he must be charged and
tried again. See T. C. A. §40-2203, as
amended.

39.603. Intoxication.—(2) KExcept as provided in subsection (e),
intoxication itself is not a defense to prosecution for an (_)ffense..pr-
ever, intoxication, whether voluntary or involuntary, is admissible
in evidence if it is relevant to negate an element of the offense. -

(b) If recklessness establishes an element of an oﬁex}se an_d the
actor is unaware of a risk because of voluntary intoxication, his un-
awareness is immaterial in a prosecution for that offense.

IR AL

(c) Intoxication itself does not constitute mental dispase or c.lefe(.zt_
within the meaning of §39-601. However, involuntary 1ntc.>x1ca1_:1on. is
a defense to prosecution if as a result of the involuntary 1qtox1cat1qn
the actor lacked capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law he
allegedly violated.

(d) For purposes of this section: i

(1) “Intoxication” means disturbance of mental or physical capac-
ity resulting from the introduction of any substarce into the body.

(2) “Involuntary intoxication” means intoxication that is not vol-
untary. ,

?5;) “Voluntary intoxication” means intoxication caused by a sub-
stance that the actor knowingly introduced into his body, the tendency
of which to cause intoxication he knew or ought to have known, un-
less he introduced the substance under circumstances affording a de-
fense to prosecution. :

COMMENTS OF LAW REVISION COMMISSION

Derivation: Ignorance or mistake of fact or law,
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Tex. P, C. Prop. Rev. § 8.03.
Fed. Prop. Crim, Code § 502.
Hawaii. Prop. Pen, Code § 230.

see § 39-602,
Insanity, see § 89-601.
“Law” defined, see § 39-107.

Lawrence County, 190 Tenn. 451, 230 Subsection (b)—Ignorance or Mistake of ' Model P. C. § 2.08. Public intoxication, see § 39-2508.
S. W. (2d) 666 (1950); Adkins v. State, Law. . c " '
95 Tenn. 474, 32 S. W. 891 (1895). This Under the narrow exception of subsec- Cross-References: omment:

apparently simple distinetion belies the
complexity of .the problem. The thrust
of the case law statement is directed
toward mistake as to the existence or
meaning of a criminal law, For example,
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tion (b)(1) and (b){2) ignorance or

mistake of the criminal law in. question

can be a defense—expanding present .
Tennessee law-—if reasonably based on
an official directive. Thus, a cafe owner

“Conduct” defined, see § 39-107.
Defense explained, see § 39-203.
Duress, see § 39-604.

“Element of offense” defined, see § 89-

.

The common-law rule is that intoxica-
tion is no defense to crime, It is undis-
puted that the fact of intoxication does
not excuse crime—§ 89-603 retains this
rule—but because the commission of a
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§ 39-604

crime requires both an act and a culpable
mental state and because the fact of in-
toxication is relevant to whether or not
an accused acted with the requisite men-
tal state (for example, whether he in-
tended the act or the result), the jury
should be able to consider evidence of
the accused’s intoxication in determin-
ing whether he committed a crime. Oth-
erwise, one accused of theft, for examyle,
could be convicted even though at the
time of the taking he was so drunk that
he could not possibly have been aware of
his act and the surrounding circum-
stance. Cf. Thomas v. State, 210 Tenn.
645, 301 S. W. (2d) 358 (1957). The case
of Pirtle v, State, 28 Tenn. (9 Humph.)
363 (1849), stated the rule in sucecinect
erms:

If the mental utatus required by
law to constitut: crime be one of
deliberation and premeditation, and
drunkenness or other cause excludes
the existence of such mental state,
then the crime is not excused by
drunkenness or such other cause,
but has not in fact been committed.

This rule has been followed for over a
century. See Baggett v. State, 220 Tenn.
592, 421 S, W. (2d) 629 (1967) (rob-
bery); Bradford v. State, 208 Tenn. 500,
347 8. W. (2d) 83 (1961) (burzlary);
Walden v. State, 178 Tenn. 71, 156 S. W.
(2d) 3885 (1941) (rape).

Section 39-603(a) retains the common-
law rule disallowing  intoxication as a
defense but treating it as material when
relevant to the determination of whether
an offense was committed. Voluntary in-
toxication, however, cannot negate
awareness of a risk, if recklessness is
sufficient to establish the offense (sub-
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section (b)), and since eriminal negli.
gence is an objective standard, see § 89.
405(d), intoxieation cannot negate
criminal negligence.

Involuntary intoxication, a subject
largely overlooked by present law, is
treated differently. Like voluntary intoxi-

cation, the fact of involuntary intoxica.

tion is no excuse for crime, but because
the actor is not responsible for his in-
toxicated condition, it may be intro.
duced not only for any purpose for
which voluntary intoxication is admissi-
ble, but also to negate recklessness and,
under subsection (c), to establish a men-
tal incapacity that would, if the result
of mental disease or defect, constitute
insanity under § 39-601.,

Intoxication is involuntary under sub-
sections (d)(2) and (d)(3) if the actor
13 unaware that he is introducing an in.
toxicating substance, is unaware (and
ought not be aware) that the substance
he is introducing has intoxicating tenden-
cies, or introduces the substance under
circumstances affording a defense, by
mistake or under duress, for example.

Subsection (d) (1) defines intoxication
to include any mental or physical imbal-
ance induced by the introduction of any
substance into the body. The trier of
facts will, of course, consider the degree
of imbalance in determining its effect on
the conduct; obvicasly one whe drinks
to screw up his courage before commit-
ting a crime, for example, the intoxica-
tion defense cannot avail. The substances
that may cause intoxication are not
limited, as in present law, to alcohol
and drugs, so that future discoveries
of substances that alter the personality
or otherwise affect conduet will be cov-
ered without the need for amendment.

39-604. Duress.—(a) It is a defense to prosecution, except under

chapter 11 and § 89-1402, that the actor engaged in the conduct charged
to constitute an offense because he reasonably believed he was com-
pelled to do so by the threat or use of unlawful force against his per-

son or the person of another, which threat or use of unlawful force a

o o AT

person of ordinary firmness of will in the actor’s situation would not

have resisted.

(b) The defense provided by this section is unavailable if the actor :
intentionally, knowingly, or recklessly placed himself in a situation in |

which it was probable that he would be subjected to compulsion.
(¢) It1is no defense that a woman acted at the command or persua-

sion of her husband, unless she acted under compulsion that would es- .

tablish a defens: under this section.

(d) If the actor’s conduct is otherwise justifiable under § 39-721, v

this section does not preclude that justification.
42
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COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 8.04,
N. Y. Rev. Pen. Code § 35.35.
111, Stat. Ann. ch. 38 § 7-11(b).
Cal. Prop. Pen. Code § 520.
Model P. C. § 2.09.

Cross-References:
Complicity, see ch. 5, subch. A.
“Conduct” defined, see § 39-107.
Defense explained, see § 39-203.
Necessity, see § 39-721,
“Reasonable beliaf” defined, see §39-

1017.
“Unlawful” defined, see § 39-107.

Comment:

Subsection . (a) restates the substance
of the common-law duress defense, la-
beling it a defense, which clarifies the
procedural and evidentiary consequences
of the issue. As in present law, duress
is limited to compulsion resulting from
another’s threat or use of unlawful force
against the person, whether the actor or
another, but the danger must be of such
severity that “a person of ordinary firm-
ness” would not resist. As at common
law, Tennessee has held that duress is
not a defense to the taking of the life
ot an innocent person. Leach v. State,
99 Tenn. 584, 42 S. W. 195 (1897). This
limitation on the availability of the de-
fense is retained by this section and, in
fact, logically extended to exclude the
offense of aggravated assault, which
often differs from homicide only by
fortuity.

Because the mistake defense, § 39-602,
operates only to negate a culpable men-
tal state, subsection (2) includes in du-
ress instances where the actor mistak-
enly, but reasonably, believes he is
compelled.

Duress is a favorite defense of one of
two or more parties to crime. Subsection
(b) resolves the complicity problem by
denying the duress defense to one who
recklessly subjected himself to compul-
sion. The prosecution can thus negate
duress by proving that the actor reck-
lessly put himself in a situation where
compulsion was probable. .

Although  Tennessee has repudiated
the doctrinal underpinning of the com-
mon-law presumption that a wife acting
in the presence of her husbhand is coerced,
Morton v. State, 141 Tenn. 357, 209
S. W. 644 (1919), subsection (¢) makes
clear that married women are to be
treated no differently than anyone else,
There is no presumption of duress; the
defense is available only when the hus-
band uses or threatens sufficient force to
overcome the resistance of a person of
ordinary firmness in the wife’s situation,

The defense of justification by necessi-
ty, §89-721, will overlap with duress in
some cases. Subsection (d), which pro-
vides that the availability of the duress
defense does not preclude justification,
the necessity defense, is mnecessary be-
cause §39-721 provides that necessity
cannot be raised when another defense is
available unless specifically authorized.

39-605. Entrapment.—(2) It is a defense to prosecution that a

peace officer, or a person directed by a2 peace officer, induced the com-
mission of an offense, in order to obtain evidence of the commission
for prosecution, by methods creating a substantial risk that the offense
would be committed by one not otherwise ready to commit it. However,
there is no defense under this section if the peace officer, or person di-
rected by him, merely afforded the actor an opportunity to commit the
offense. :

(b) The defense provided by this section is available regardless of
-whether the actor admits commission of the conduct charged to con-
stitute the offense.

COMMENTS OF LAW REVISION COMMISSION

Derivation: Cal.

Tex. P. C. Prop. Rev. § 8.05.
Subsec. (2): N.¥. Rev. Pen. Law
§ 85.40

Fed. i’rép. Crim. Code
§ 702,

Prop. Pen. Code
550.
Mich. Prop. Crim. Code
§ 640.
N.H. Prop. Crim. Code
§ 571:5.
Subsec. (b): New.
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§ 39-605

Cross-References:

“Conduct” defined, sec § 89-107.
Defense explained, cee § 39-203.
“Peace officer” defined, see § 39-107.

Comment:

With few exceptions, police methods
of detecting crime are invisible, uncon-
fined, unstructured, and unchecked, On
some occasions crime detection methods
huse involved the encouragement or pro-
motion of eriminal conduct, occasionally
by methods calculated to induce even
the innocent to commit a crime. Many
courts long ago recognized that some
overly =zealous police encouragement
might constitute a ground of defense,
but Tennegsee has refused to apply the
doctrine of entrapment. See, e.g., Roden
v, State, 209 Tenn, 202, 352 S. W. (2d)
227 (1961); Thomas v. State, 182 Tenn.
380, 187 S. W. (2d) 529 (1945); Warden
v. State, 214 Tenn. 898, 581 S. W. (2d)
247 (1946). It has been asserted that
Tennessee courts have not been faced
with a clear-cut case of entrapmernt.
See Parker & Kendrick, 1964 Tennessee
Survey, 18 Vand. L. Rev. 1131, 1136
(1964). Moreover, in State v. Goins, 192
Tenn. 32, 237 S. W. (2d) 8 (1950), the
Supreme Court noted that ¢, . . there
can be no conviction of the crime of
burglary -where the owner, by word or
act, has encouraged or induced the com-
mission of the crime.” This theory was
applied in Hagemaker v. State, 203 Tenn.
566, 847 S. W. (2d) 488 (1961), which,
although stating that Tennessee does
not recognize the defense of entrapment,
held as follows: '

[Where the] defendants +were
lured into the commission of the
offense by the informer and the
superintendent of the cement plant

. . » the defendants were in no sense

trespassers on the property of the

cement company [and therefore not
guilty of burglary].

This section codifies the entrapment
defense and clarifies the criteria for de-
termining its application and the pro-
cedural consequences of its asseytion.

Subsection (a), which definss the scope’

of the defense, establishes two standards
for determining the boundaries of per-
missible police encouragement practices.
First, as in present law, the police con-
duct must “induce” the commission of a
crime; as the second sentence of sub-
section (a) emphasizes, one who merely
takes advantage of an opportunity pro-
vided by the police is net entrapped. For
example, the entrapment defense would
not avail a mugger who attacks an ap-
parently helpless woman who turns out
to be a disguised policeman. In addition,
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the inducement must be for the purpose
of obtaining evidence for prosecution; if

a police officer is subject to prosecution

as a party tc the defendant’s crime, for
example, the defense is not available,

. If the causation or inducement element
ig decided in defendant’s favor, subsec-
tion (a) focuses on the nature of the
inducement methods. This second stand-
ard changes the focus of the entrapment
defense, as presently recognized in some
jurisdictions, which looks to the de-
fendant’s criminal proclivities. The de.
fendant’s predisposition to commit the
crime and, for purposes of the entrap-
ment defense his prior criminal record,
are rendered by this section immaterial
and thus inadmissible. Rather, §39-605
focuses on whether, objectively consid-
ered, the inducement methods uzed cre-
ated a substantial risk of inducing one
with innocent intentions to ecommit the
crime, If the inducement attained that
intensity, a determination of whether the
defendant would have committed the
crime with less or no encouragement
ordinarily involves unsatisfactory and
highly prejudicial (to the defendant)
evidence, and i3 thus rejected as an ele-
ment of entrapment by this section,

The rationale of this seetion, looking
objectively to the conduct of the poace
officers rather than to the actor’s crimi-
nal predisposition, was recently adopted
by the Ninth Circuit in United States v.
Russell, 459 Fed. (2d), 671 (9th Cir.
1972), rev'd, — U. S. — (1978). In that
case a government agent volunteered to
furnish the defendant with an essential
and otherwise unobtainable ingredient
for the manufacture of an illieit drug,
Although the defendant was predisposed
to commit the offense, the court found
that the agent’s actions constituted an
intolerable degree of governmental par-
ticipation in ecriminal enterprise. The

court mentioned as a second ground for

itz holding that when the government
becomes so enmeshed in the ecriminal
enterprise there is a possible violation
of due process, It should be noted, how-
ever, that §39-605 requires a further
test of the government’s activities; it
must be such as to create s substantial

risk that the offense would be committed .~
by one not otherwise ready to commit it. -

Subsection (a) proscribes entrapping
methods by persons directed by a peace

officer as well as by the peace officer

himself, The promotion of crime by any-
one for the purpose of enforcing the law
i3 questionable, and it certainly should
not be permitted by agents over whom
the pciice have control. Thus the police
should, at the very least, apprise their
agents of methods not to be used.

JUSTIFICATION

Subsection (b) allows the apparent in-
consistent pleading of innocence and en-
trapment. Although the two defenses are
ordinarily inconsistent, they are not al-
ways. Moreover, other defenses that are
logically inconsistent with a denial of
guilt, such as insanity, duress, and justi-
fication, are permitted.

§ 39-701

The. treatment of entrapment as a
defense is in accord with federal case
law. See Robison v. United States, 379
Fed. (2d) 838 (9th Cir. 1967); Notaro v.
United States, 363 I'ed. (2d) 169 (9th
Cir. 1966).

CHAPTER 7
JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY

Subchapter A, General Provisions
SECTION,
39-701. Chapter definitions.
39-702, Justification a defense.
39-703. Confinement as justifiable force.
39-704. Reckless injury of innocent

third person.

89-705. Civil remedies unaffected.

Subchapter B, Justification Generally

89-721, Necessity.
39-722, Public duty.

Subchapter C. Protection of Persons

39+781. Self-defense,

39-732,. Deadly force,

39-733. Defense of third person.
39-784. Protection of life or health,

Subchapter D, Protection of Property
89-741. Protection of own property.

SECTION.

39-742, Protection of third person’s
property.

89-743. Use of device to protect prop-
erty.

Subchapter E. Law Enforcement

39-761, Arrest and search.

39-7562, Stop and frisk, halt at road-
block.

89-758.. Prevention of escape from penal
institution,

39-754. Crime prevention,

Subchapter ¥. Special Relationships
39-761. Parent—Child.
39-762. Educator—Minor student.
39-763. Guardian—Incompetent.

Subchapter A. General Provisions

39-701. Chapter definitions.—In this chapter, unless the context re-

quires a different definition:

(1)  “Custody” means under arrest by a peace officer, or under
restraint by an officer, employee or agent of government pursuant to

an order of a court.

(2) “Escape” means unauthorized departure from custody or fail-
ure to return to custody following temporary leave for a specific purpose
or limited period, but does not include a violation of conditions of pro-

bation or parole.

(3) ‘“Deadly force” means force that is intended or known by the
actor to cause, or in the manner of its use or intended use is capable of
causing death or serious bodily injury.

39-702. Justification a defense.—It is a defense to prosecution that
the conduct of the actor is justified under this chapter.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P.C. Prop. Rev. § 9.02.
111, Stat. Ann. ch, 88, § 7-14.

Cross-References:

“Conduct” defined, see § 39-107.
Defense explained, sce § 39-203.
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§ 39-703

Comment:

By making justification a defense, this
section chviates the need for the state to
negate in the accusation the existence
of justification and places the burden on
the defendant to produce some evidence
of the justification claimed (if it was
not produced as part of the state’s case)
to raise the issue and merit an instrue-
tion to the jury. Once some evidence is
produced, however, the state must dis-

39-703.
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prove the existence of the claimed justi-
fication beyond a reasonable doubt. See
§ 39-203 and comment,

This section is consistent with present
Tennessee law which requires the de:
fendant to raise the issue of justification
and then requires the state to disprove
justifieation beyond a reasonable doubt,
See May v. State, 20 Tenn. 541, 420 S.

W. (2d) 647 (1967); Young v. State, 30

L'enn. 200 (1850) (self-defense}.

Confinement as justifiable force.—Confinement is justified

when force is justified by this chapter if the actor takes reasonable

measures to terminate the confinement as soon as he knows he can do
s0 safely, unless the person confined has been arrested for an offense,

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P.C. Prop. Rev. § 9.03.

Cross-References:

Arrest, see §389-751; T. C. A. tit, 40,
chs. 6, 7, as amended.

Arrest for theft of goods held for
sale, see T. C. A. § 40-637, as amended.

Comment:

This section is analogous to present
Tennessee law which relieves merchants,
employees, and officers from both ecivil
and criminal liability for false arrest,
false ‘imprisonment, or unlawful deten-
tion if the arrest or detention was based
on probable cause. T. C. A, §§ 40-824—
40-826. Section 39-T03 is intended to au-
thorize reasonable alternatives to the
use of force. Confinement is recognized

as a variety of justifiable force in every
provision in this chapter which justifies
the use of force.

Restrictions on the use of force im-
posed elsewhere in the chapter also ap-
ply to the use of confinement. For exam-
ple, confinement in response to verbal
provocation alone is not justified be-
cause § 39-731 so provides. Because con-
finement may be a continuing status,
§ 39-703 conditions the justifieation on
the actor’s terminating the confinement
as soon as he knows he safely can—he
may not throw away the key. However,

if the person confined is arrested he may |

test the legality of this confinement by
habeas corpus so the last clause of § 39-

703 excepts tlie termination requirement -

in the arrest situation.

89-704. Reckless injury of innocent third person.—Even though an
actor ig justified under this chapter in threatening or using force or
deadly force against another, if in doing so he recklessly injures or
kills an innocent third person, the justification afforded by this chap-

ter is unavailable in a prosecution for the reckless injury or killing of

the innocent third person,

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P.C. Prop. Rev. § 9.04.
Wis. Stat, Ann. § 939.48(3).

Cross-References:

“Deadly force” defined, see § 39-701.
Mansiaughter, see § 39-1103.
“Reckless” defined, see § 39-405.

Comment:

This section alters the general rule
that an injury to an innocent bystander
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is justified if the actor had been justi-
fied in so harming his intended vietim.

See Caraway v. State, 263 8. W, 1063
(Tex. Crim. App. 1924); C. J. S., Homi-
cide § 112, The actor's culpability is to
be measured independently as to each
of his victims, whether intended or un-
intended. If the circumstances are such
that the risk created towards a third

person is outweighed by the risk created :

to the actor, or another, and his conduct

was not unreasonable, then no liability

JUSTIFICATION

| exists. Nevertheless, there are situations

Y in which the risk to third persons out-

weighs the risks to one’s self or another

i —for-example, shooting at a fleeing rob-

: ber on a crowded street—and in these

situations § 89-704 will hopefully deter

‘. the creation of highly unreasonable risks
! to third persons,

bt et i
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§ 89-721

This section is consistent with Tennes-
see tort law. Reasonable care must be
exercised in the use of force. Where the
defendant hit a hiystander, while shooting
at a “peeping tom,” she was held to that
degree of care exercised by reasonable
men. Goodrich v. Morgan, 40 Tenn. App.
342, 291 S. W. (2d) 610 (1956).

39.705. Civil remedies unaffected.—The fact that conduct is justified
under this chapter does not abolish or impair any remedy for the con-
duct that is or may be available in a civil suit.

COMMENTS OF LAW REvVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 9.05.
Model P. C. § 3.01(2).

Cross-References:
Civil penalty in sentence, see § 39-805.
“Conduct” defined, see § 39-107.
Effect of ¢ode, see § 39-103.

Comment:

This section ensures that chapter 7 will
not create privileges in the law of torts.
Section 89-705 prohibits the court in a
civil suit from expanding the scope of
privilege to equal the scope of justifica-
tion created by chapter 7. Section 89-705
does not, however, speak to the converse
—that is, the question of whether, if the
justification created in chapter 7 is nar-
rower than current tort privilege, a court
may or ought to contract the privilege
and thus create liability for conduct here-
tofore privileged but made unjustifiable
by this code.

. One of the basic policy decisions em-
bodied in this chapter—that simple (tort)

negligence in appraising necessity for
using force exculpates the actor because
he does not posuess sufficient mens rea
for criminal condemnation-—does not
speak to the issue of whether the same
force should support an award of dam-
ages based on the same negligence. Nor
does the chapter speak to the issue of
who should bear the injury (monetary
loss) resulting from the use of force
against person or property. In light of
these and other differences hetween tort
law and criminal law, § 89-705 permits
Tennessee courts on a ease-by-case basis
to incorporate imto the common law of
torts those principles of justification
found in this chapter that comport with
the general principles of tort law. The
absence of § 39-705, on the other hand,
would leave the law of privilege as is
and could result in retention in tort law
of the very principles of justification the
Commission rejected in revising the crim-
inal law.

Subchapter B. Justificatisu Generally

39-721. Necessity.—~Conduct is justified if: .
(1) the actor reasonably believes the conduct is immediately neces- -

sary to avoid imminent harm; and

(2) the desirability and urgency of avoiding the harm clearly out-
weigh, according to ordinary standards of reasonableness, the harm
sought to be prevented by the law proscribing the conduct; and

(3) a legislative purpose to exclude the justification claimed does

not plainly appear.

COMMENTS OF LAW REVISION COMMISSION

Deﬁvation:
Tex. P, C. Prop. Rev. § 9.21.
Il Stat, Ann, ch, 38, §§ 7-13.
N.Y. Rev. Pen. Law § 35.05(2).
Model P. C, § 3.02.

Cross-References:-

“Conduct” defined, see § 39-107.

Duress defense, see § 33-604.
1J);Reasonable belief”  defined, see § 39-
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§ 39-722

Comment:

. This section enunciates a general prin-
ciple of necessity justifying conduct that
would otherwise be criminal, Necessity
is a traditional common-law defense, R.
Perking, Criminal Law 956-61 (2d ed.
1969), and most of the recently enacted
penal law revisions have codified it. Al-
though §39-721 derives generally from
the Illinois, New York, and Model Penal
Code provisions, it also departs from
them in significant detail, especially
phraseology, and hopefully represents an
improvement in those codes’ statement of
the principle.

T. C. A. §§38-101—38-103 presently
authorize a variety of the necessity de-
fense, but only when  the threatened
bharm constitutes an offense to the actor
or another. This code’s self-defense pro-
vision (§39-731) distinguishes the self-
defense theory from the necessity theory.
Also, a few provisions in the present
T'ennessee Code affirm the necessity
principle in application to specific fact
situations, e.g., T. C. A. § 59-808 (excep-
ticns to speed laws for emergency vehi-
cles). Tennessee case law appears to
follow the rule of necessity justification.
However, only o¢ne case on point has
been discovered, State v. Knoxville, 80
Tenn. 146 (1883), where it was held
that the city could burn blankets with no
liability in order to prevent the spread
of smallpox,

Subdivisions (1) and (2) contemplate
a balancing between the harm caused by
the conduct constituting an offense and
the harm the actor sought to avoid by
the conduct, If the harm sought to be

" avoided was clearly greater than the

CRIMINATL CODE -
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harm actually caused (that is, the of

fense), the actor’s conduct causing th

offense is justified and he is exonerated,
The harm-balancing concept is vague,~

but necessarily so.
eral principle, and /-
it would: be impo~_ _..2 to deseribe ang
rank the myriad variety of harms t
avoid which a person is justified in com.
mitting an offense. Likewise, what is
“harm” and what “harms” are greater
than. others are questions purposefully
left for case-by-case determination
Again, this is inevitable in stating 3
general principle, for who can specify
with ecertainty, and in advance, that run.
ning a red light will never cause a
greater harm than failing to arrest s
suspected criminal, or that burglarizing
a neighbor’s shed for a fire extinguisher
is a greater harm than permitting a

“acessity is a gen.

brush fire to get out of control, or that -

colliding head-on with an occupied auto.
nobile stalled on a twisting, narrowy
mountain road is a greater harm than
driving a loaded school bus into the
side of the mountain to avoid the colli
sion.

It is not the actor’s personal moral
code or ethical standards that determine
whether his choosing one harm over an-
other is justified, Rather, subdivision (2)
requires the trier of facts to measure
his choice according to “ordinary stand.
ards of reasonableness.” Moreover, sub-
division (3) makes the necessity defense
unavailable if a legislative purpose to
exclude it is expressed elsewhere in the
law. Thus, homicide committed by a pri-
vate citizen to effect an arrest is not
justified because §89-751 so provides.

39-722, Public duty.—(a) Except as qualified by subsections (b)
and (c), conduct is justified if the actor reasonably believes the con-
duct is required or authorized by law, by the judgment or order of
a competent court or other tribunal, or in the execution of legal pro-

€ess.

(b) The sucteeding sections of this chapter control when force i
threatened or used against a person to protect persons (§§ 89-781—39-

734), to protect property (§§39-741—39-743), for law enforcement

(8§ 39-751—38-754), or by virtue of a special relationship (§§ 89-761—

39-763).

(¢) The threat or use of deadly force is not justified under this,‘

section unless the actor reasonably believes the deadly force is specifical

ly required by statute. If deadly force is so justified, there is no duty

to retreat before threatening or using it.
(@) The justification aiforded by this section is available if:
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(1) the actor reasonably believes the court or tribunal has juris-
diction or the process is lawful, even though the court or tribunal lacks
jurisdiction or the process is unlawful; .

(2) the actor reasonably believes his conduct is required or au-
thorized to assist a public servant in the performance of his official
duty, even though the servant exceeds his lawful authority.

COMMENTS OF LAW REvIiSIoN COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 9.22,
Minn. Stat. Ann. § 609.06(1) (b)-(d).

Cross-References:
“Conduct” defined, see § 39-107.
“Deadly force” defined, see § 39-701.
“Law” defined, see § 39-107.
Official misconduct, see § 39-2401.
Official oppression, see § 39-2402,
“Publi¢c servant” defined, see §39-107.
“Reasonable belief” defined, see §39-
1017.
Retreat duty:
Crime prevention, see § 39-754.
Law enforcement, see §§ 89-751, 39-

753,
Self-defense, see § 39-732,

Comment:

The present Tennessee Code creates
some justification for officers by express
authorization to commit acts which
might otherwise be criminal, e.z., T. C.
A, §40-509, authority to break into
house to execute a search warrant; § 40-
807, authority to break into house to
make an arrest. ‘Section 39-722 restates,
expands, and clarifies present law by
justifying conduct that is required or
authorized by law or by the judgment or
order of a competent court or other
tribunal,

“Law” is defined in §389-107 (code
definitions) to mean “the constitution or
a statute of this state or of the United
States, a written opinion of a court of
record, a municipal ordinance, or a rule
authorized by and lawfully adopted un-
der a statute.” As stated by Herbert
Wechsler, chief reporter for the Model
Penal Code, “The law is simply full of
public duties of various sorts imposed
on officers ranging from game wardens
to executioners, and one cannot articu-
late this law [in a penal code]; there-
fore, one must accept it.” This is as true
of Tennes§ee jurisprudence as any other,

_Subsection (a) is formulated in terms
of conduct, rather than force against the
person, because many laws require or
authorize damage to, seizure, or destruc-
§ 40-509

warrant). “Tribunal” is included in addi-
tion to “court” to justify acting pur-
suant to the order or judgment of, for
example, an arbitration commission or
other official adjudicatory body.

Subsection (b) requires a reasonable
belief that the conduct is required or
authorized by law; the reasonable belief
standard is of course used throughout
this chapter. Present law requires an
officer executing process to see that it is
valid, at his peril. Poteete v. State, 68
Tenn. 261 (1878). This is reversed in
order to protect public servants who hold
a reasonable belief in the validity of
the process. On the other hand, a public
servant who knowingly disregards the
law or exceeds his authority forfeits his
justification under both present law and
this section and can be prosecuted for
official misconduct or oppression under
chapter 24 of this code.

A publie servant who is not de jure is
nevertheless protected under subsection
(a) so long as he operates under a rea-
sonable belief in the lawfulness of his
office and authority. Finally, subsection
(d)(2) gives the private citizen aiding
a public servant in performing his duty
the same justification afforded the public
servant.

The remainder of chapter 7 deals spe-
cifically with problems concerning the
use of force and deadly force apainst a
person to protect persons, to protect
property, for law enforcement, and in
special relationships. Section 89-722(b)
therefore refers to these other provisions
for controlling effect even though the
conduct in question may also involve per-
formance of a public duty. For example,
before using force against a person to
effect an arrest, a peace officer must
comply with the identification require-
ments of § 89-751.

Section 89-722 does not by itself jus-
tify the threat or use of deadly force.
Rather, as subsection (¢) makes clear,

-deadly force must be specifically author-

ized by statute. Thus, before a peace
officer may justifiably kill to effect an
arrest he must comply with § 39-751.
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Subchapter C. - Protection of Persons

- 89-731. Self-defense.—(a) Except as provided in subsection (b),
a person is justified in threatening or using force against another :

when and to the degree he reasonably believes_the force is immediately

necessary to protect himself against the other's use or attempted use .

of unlawful force.

(b) * The threat or use of force against another is not justified:
(1) inresponse to verbal provocation alone; or

(2) to resist an arrest, search, stop or frisk, or halt at a road-

block that the actor knows is being made by a peace officer, or by a

person acting in a peace officer’s presence and at his direction, even
though the arrest, search, stop or frisk, or halt is uniawful, uniess the . -

resistance is justified under subsection (c); or

(8) if the actor consented to the exact force used or attempted ‘

by the other; or

(4) if the actor provoked the other’s use or attempted use of un- -

lawful force, unless:
(A) the actor abandons the encounter, or clearly communicates

‘to the other hig intent to do 30 reasonably believing he cannot safely

abandon the encounter; and
(B) the other nevertheless continues or attempts to use unlaw-
ful force against the actor.

(¢) The threat or use of force to resist an arrest, search, stop or-

frigk, or halt at a roadblock is justified:

(1) if, before the actor offers any resistance, the peace officer {(or

person acting at his direction) uses or attempts ‘o use greater force
than necessary to make the arrest, search, stop op frisk, or halt; and

(2) when and to the degree the actor reasonably believes the force
is immediately necessary to protect himself against the pesace officer’s

(or other person’s) use or attempted use of greater force than neces-

sary.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P.C. Prop. Rev. § 9.31.
Ill."Stat. Ann. ch. 38, §§7-1, 7-4, 7-7.
N.Y. Rev. Pen. Law §§ 35.15(1), 35.27.

Cross-References:
Arrest, see §39-751; T. C. A. tit. 40,

‘chs. 6, 7, as amended.

Consent as defense to assaultive con-
duct, see § 39-1404,
Deadly force in self-defense, see §39-

732, :
Halt at roadblock, see § 39-752.

Identification by peace officer, see §§ 39
751, 89-752. .o

“Pegce officer”’ defined, see § 39-107.

“Reasonable belief” defined, see §39-
107,

Resisting stop, frisk, halt, arrest, or
search, see § 39-2303.
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Search and seizure, see T. C. A. tit. 40,
ch. 8, as amended.

Stop and frisk, see §39-752; T. C. A.
§§ 40-601—40-606, as amended.

“Unlawful” defined, see § 39-107.

Comment:

. Tl}is'section sets out the basic rules '
justifying the use of force in' sgelf- :
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defense. The formulation employed, which -
is used throughout the chapter to de- !
scribe the test of justification, focuses °
on the existence of necessity, the ocea- -

sion on which force was used, the degree -

of force used, and the nature of the con- :

duct to which the force responded. The

formulation contemplates a sliding scale:
of necessity, justifying instant and se- :

vere retaliation at the higher end; but -

only hesitant and mild response at the

N i st A i AR g
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lower end. Section 39-731 tightens exist-
ing law by adding the immediacy re-
quirement to emphasize that the neces-
sity for using force must be exigent.

“Threatening” is included within the
terms of the section’s justification be-
cause many threats constitute offenses.
«Unlawful” is defined in §39-107 to
cover, generally, conduct that is either
criminal or tortious or both.

Under §39-731 if other reasonable
means are available, e.g., confinement,
the use of force would not be immedi-
ately necessary for protection and thus
not justifiable. Retreat has never been
required as a prerequisite to the use of
nondeadly force, however, and this sec-
tion does not require it.

Existence of Necessity.

This section justifies the use of force,
and the degree of force used, when the
actor reasonably believes it is immedi-
ately necessary. “Reasonable belief” ig
defined in § 39-107 as a belief not formed
recklessly or with criminal negligence;
and these standards, which include the
requirement . of viewing the circum-
stances from the actor’s standpoint, are
discussed in the comment to §39-107.
Although never defining the terms used,
Tennessee courts have consistently ap-
plied the reasonable belief standard to
the use of hoth nondeadly and deadly
force, Allen v, State, 2 Tenn. Crim, App.
382, 4564 S. W. (2d)-171 (1970) (“genu-
ine nd well-founded fear”); Hull wv.
State, 74 Tenn. 249 (1880) (‘“reasonably

believes”).
Restrictions ¢ Sglefenses. - F8-

Like the present law, §39-781(b}(1)
denies justification to the use of force
in response to verbal provocation, how-
ever violent or offensive. Freddo v. State,
127 Tenn. 376, 155 S. W. 170 (1913);
Williams v. State, 50 Tenn. (8 Heisk.)
376 (1872). Provocative words will not
justify even a simple assault. Whitlock
v. State, 187 Tenn. 522, 216 S. W, (2d)
22 (1948).

Section 39-731(b)(2) is a revision of
the Tennessee law relating to the justi-
fication of self-defense for an unlawful
arrest. Resistance of unlawful arrest as
a justification should not be confused
with the allowance of an unlawful arrest
as sufficient provocation to reduce mur-
der to manslaughter. See Long v. State,
223 Tenn. 238, 443 8. W. (2d) 476
1969). This reverses prior Tennessee law
which allowed the use of force to resist
an unlawful arrest. Id. The right of
resistance to an unlawful arrest, under
prior Teunessee law, did not include
the use of deadly force unless the

§ 39-731

defendant was threatened with great
bodily harm or death by the arrest
whether lawful or unlawful. Reichman
v. Harris, 262 Fed. 371 (1918); Hurd v.
State, 119 Tenn. 583, 108 S. 'W. 1064
(1907). Thus under the present case law
of Tennessee a citizen may resist arrest
when that arrest is unlawful but he is
limited in the force he uses in resistance.
Sections 39-731(b)(2) and 89-732 forbid
any resistance to a lawful or unlawful
arrest unless the officer uses or attempis
to use greater force than necessary to
make the arrest and the actor has of-
fered no resistance, as set out in §39-
731 (e)(1) and (c)(2).

The Commigsion believes that the
street is not the proper forum for de-
termining the legality of arrest. If the
suspect knows it is a peace officer who
is trying to arrest him— and §§ 39-761
and 39-752 complement this section by
requiring the peace officer to identify
himself and manifest his purpose to
arrest or stop and frisk—respect for the
rule of law requires the suspect to sub-
mit to apparent authority. Should a
peace officer, before any resistance is
offered, use greater force than neces-
sary to arrest, the suspect’s self-defense
justification is restored by subsection (c)
and he may use that degree of force
against the peace officer which is imme-
disfely neocessary fo protect himself, A
citizen acting in the presence and at
the direction of a peace officer is treated
the same as a peace officer, and search,
stop and frisk, and halt at a rcadblock
are equated with arrest so thai; their
illegality is also immaterial.

If a person enters into mutual combat
with another without any intent to do
great bodily harm, and thereupon his
adversary resorts to a deadly weapon,
he will have the vright of self-defense.
Gill v. State, 134 Tenn. 591, 184 S, W.
864 (1916). The general rule is that if
both adversaries agree upon and will-
fully engage in mutunal combat - then
they may not invoke self-defense, unless
one party utilizes force superior to what
was agreed upon. Id. If, however, the
actors mutually agreed to settle the
difficulty with dangerous or deadly
weapons, neither may successfully in-
voke the law of self-defense.

In order to plead self-defense, an
aggressor must withdraw from the con-
troversy and notify his adversary of
such withdrawal, unless the assault on
him is so fierce and deadly that no
time to withdraw is presented. Murphy
v. State, 188 Tenn. 583, 221 S, W. (2d)
812 (1949); Smith v. State, 105 Tenn.
305, 60 S. W. 145 (1900). Subsections
(b) (4) (A) and (b){4)(B) continue this

b1




§ 39-732

present law. The provocation doctrine,
also called the doctrine of imperfect
self-defense, has primarily developed in

CRIMINAL CODE

the justifiable homicide setting and is

accordingly discussed in more detail in

the comment to § 39-732,

39-732. Deadly force.—A person is justified in threatening or using h

deadly force against another:
(1)
the other under § 39-731; and
(2)

retreated ; and

if he would be justified in threatening or using force againgt

if an ordinary person in the actor’s situation would not have

o 3) 'When and to the degree he reasonably believes the deadly force
is immediately necessary to protect himself against the other’s use
or attempted use of unlawful deadly force.

COMMENTS OF Law REVISION COMMISSION

Derivation:

Tex. P, (.. Prop. Rev. § 9.32.
Wis. Stat, Ann, § 929.48(1).
La. Rev. Stat. § 14:20(1).

Cross-References:

“Deadly force” defined, see §39-701,
Deadly force justified:
Law enforcement, see §§ 39-751—39-

754.
Public duty, see § 39-722,
10:“'Rcaasonable belief” defined, see §39-
Retreat not required:
Law enforcement, see §§39-751—
39-754, :
Public duty, see § 89-722.
“Serious bodily injury” defined, see
§ 39-107.
“Unlawful” defined, see §89-107.

Comment:

Justification for threatening or using
deadly force is treated separately be-
cause of the many problems peculiar to
it. Nevertheless, the initial determina-
tion of whether deadly force is justified
is made in terms of whether the use of
nondeadly forece would have been justi-
fied under § 89-731. For example, a per-
son is not justified in using deadly
force to resist an illegal arrest unless,
under the terms of §39-731(¢), the
peace officer used unnecessary deadly
force in attempting the arrest, Again,
the provoker is mnot justified in using
deadly force, except in the abandonment
gituation, because § 39-731(b)(4) denies
}Eim justification for using nondeadly
orce.

Deadly Force.

Section 89-107 defines ‘‘deadly force”
both subjectively and objectively. Thus,
force intended to cause death or serious
bodily injury is deadly force, as is force,
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although not so intended, that is never-
theless capable of causing death or
serious beodily injury. An example of
the latter variety of deadly force is
shooting into an occupied automobile. Cf,
T, C. A. § 39-613,

Section 389-732 employs the same
slldlng-scale-of-force formulation found
throughout this chapter: only that de-
gree of deadly force immediately neces-
sary to protect is justified.

“The right to kill in self-defense be-
gins where the necessity begins and ends
where the necessity ends and one can-
not go further than is reasonably neces-
sary in defense of his person.” May v
State, 220 Tenn. 541, 420 S. W. (2d) 647
(1967).

Section 30-732 (3) retains the present
law of excessive deadly force: if the
actor can protect himself short of killing,
he must do so on penalty of forfeiting

his justification for the unnecessary

portion of the deadly force used. Thus,
whera the defendant followed and ad-
ministered a third shot to the already
twice wounded deceased, he does so with-
out any apprehension of great bodily
harm and therefore without justification,
Nance v. State, 210 Tenn. 328, 358 S. W.
(2d) 327 (1962).

Imperfect Self-Defense.

“Where the defendant, by his conduct,

challenges or provokes the fight, and
has gone to it armed, with the purpose
to use his arms upon his adversary if
the emergency occurs, he cannot, after
having slain him, say he acted in self-

defense. A man may not, under such

conditions, provoke a quarrel, and then

ety

taking advantage of it, excuse homicide, . 7
In such a case, in order for the right of -

self-defense to arise, the party whose

wrongful aggression has brought on the

difficulty must not only desist from it
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but he must give the adversary notice
that he has desisted.” Smith v. State, 10&
Tenn. 805, 60 S. W. 145 (1900); Irvine
v. State, 104 Tenn. 1382, 56 S. W. 845
(1900). This statement of Tennessee law
on imperfect self-defense is modified by
the rule that withdrawal and notification
need not be made if the assault is “. ..
so fierce and deadly that no time to
withdraw is presented.” Murphy v, State,
188 Tenn. 583, 221 8. W. (2d) 812
(1949). The underlying rationale of the
doctrine of imperfect self-defense is
that a person may not take advantage

of a necessity he has brought upon him-

self unless the person whom he attacks
responds with & disproportionate degree
of force. The Tennessee courts have
stressed the fact that justification for
the use of deadly force does not exist
where the defendant began the assault.
However, analysis of the fact situations
show that in the great majority of cases,
the defendant impliedly expected deadly
force to be used or did not withdraw.
Sections 89-731 and 39-732 retain pres-
ent Tennessee law as stated in Murphy
v. State, 188 Tenn, 583, 221 5. W. 2d
812 (1949). .

When an actor provokes a difficulty
and then threatens or uses deadly force,
Section 39-732 contemplates that the
fact-finder will weigh the respective fault
of the parties—the nature of the actor’s
provocation against the nature of the
vietim’s reaction and the actor’s ve-
sponse to that reaction—and resolve the
justification issue in terms of the culp-
able mental state required for the of-
fense allegedly committed by the actor.
For example, if & person provokes a
difficulty with intent to kill his opponent,
and does so, he would be guilty of
murder under §389-1102 of this code.
On the other hand, if his provocative
conduct does not evidence an intent to
kill, or even if it does if the victim reacts
with the excessive use of deadly force,
the actor may be guilty of manslaughter,
ageravated or simple assault, or acquit-
ted, depending on the actor’s culpability,
if any, in the encounter.

Retreat.

Section 89-732(2) requires retreat be-
fore using deadly force if an ordinary
person in the actor’s situation would
have dome so. It is difficult to determine

§ 89-733

the impact of this revision on the pres-
ent Tennessee case law due to the fact
that the word. “retreat” is seldom used.
Clearly, the present rule that there is
no duty to retreat from one’s house will
be modified to include retreat where
ordinary men would have retreated. See
State v. Foutch, 96 Tenn. 242, 34 S. W.
1 (1896). However, this rule has never
been phrased in absolute terms in that
the "actor must have reasonable grounds
to fear death or great bodily injury and
an overt act must have been made by
the aggressor. M’Dain v. State, 445
8. W. (2d) 942 (Tenn. Cr. App. 1969).
PFurthermore, reasonable men, in all
probability, will seldom retreat from
their own house. The duty to retreat
before using deadly force, other than in
the confines of one’s habitation, has not
been the rule in Tennessee and, in fact,
the “retreat” terminology has not been
utilized by the courts. An actor who
initiates an affray, however, before he
can excuse himself on the grounds of
self-defense must use “. . . all means in
his power to escape before resorting to
the fatal blow. . . .” Hull v. State, 74
Tenn. 249, 260 (1880).

Retreat is but one of many factors
relevant to deciding whether an actor
used more force than was justified
under the circumstances. Cf. Brown v.
United States, 256 U.S. 335 (1921).
The Commission firmly believes a person
ought to retreat, if he can do so safely,
before taking human life; and this duty
is set out in §39-732(2). By measuring
the existence and extent of the retreat
obligation in terms of the ordinary per-
son in the actor’s situation, the Commis-
sion contemplates that the fact-finder
will make a moral judgment on whether
a defendant in a specific case ought to
have retreated before threatening or
using deadly force. Some would deal
expressly with failure to retreat when
required, for example, providing that a
person who kills is guilty of man-
slaughter if the fact-finder determines
he should have retreated but did not.
Because retreat is but one of many fac-
tors involved, however, the Commission
rejects this approach and intends for
the fact-finder to include in its assess-
ment of defendant’s culpability his fail-
ure to retreat when he should have.

39-733. Defense of third person.—-A person is justified in threaten-
ing or using force or deadly force against another to protect a third

person if::

(1) under the circumstances as the actor reasonably believes them
to be the actor would be justified under §§ 39-731 or 39-732 in threaten-
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ing or using force or deadly force to protect himself against the un :
lawful force or unlawful deadly force he reasonably believes to be’ o

=

Jes ;
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threatening the third person he seeks to protect; and

(2) the actor reasonably believes that his intervention is immedi.

1
/

ately necegsary to protect the third person.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 9.33.
La. Rev. Stat. § 14.22.
Wis. Stat. Ann. § 939.48(4).

Cross-References:

" “Deadly force” defined, see §39-701.
lz)eadly force in self-defense, see § 89-

732.

10“Reas‘3nah1e belief” defined, see § 89-
7.

Retreat, see § 39-732.

Self-defense, see §§ 39-731, 39-732.

“Unlawful” defined, see §39-107.

Comment:

This section assimilates the law of
defense of another to that of self-
defense, Subdivision (1) refers the fact-
finder to §§89-731 and 89-782 for the
initial determination of whether the
actor would have been justified in using
force or deadly force to protect himself.
If he would have been, and if he rea-
sonably believed his intervention was
immediately necessary to protect the
third person, he is exonerated.

This section alters the present Tennes.

see law on defense of a third person
Although the present statute, T. C. A.-
§ 38-103, does not speak to this issue
the Tennessee courts have stated: “[A]
person who [intervenss in a defense of
another] will not be allowed the benefit
of the plea of self-defense, unless such
plea would have been available to the
person winse part he took in case he.
himself had done the killing. . .
Murphy v. State, 188 Tenn. 583, 221 §,
W. (2d) 812 (1949). The general rule has
been that one who intervenes in a diff.
culty between others, stands with, and
must accept all the responsibilities and
liabilities of the party for whom he
intervenes. Cooper v. State, 128 Tenn. 37,
138 S. W. 826 (1911). Justification un.
der this section will be based upon the
reasonable belief by the actor as to. the
other’s right of self-defense, and not
contingent upon the existence of such a
right.

39-734. Protection of life or health.—(a) A person is justified in
threatening or using force, but not deadly force, against another when
and to the degree he reasonably believes the force is immediately
necessary to prevent the other from committing suicide or inflicting

serious bodily injury on himself.

(b) A person is justified in threatening or using both force and
deadly force against another when and to the degree he reasonably

believes the force or deadly force is immediately necessary to preserve

the other’s life in an emergency.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 9.34.
N.Y. Rev. Pen, Law § 35.10(4).
Wis. Stat. Ann, § 939.48(5).

Cross-References: .
Civil remedies, effect of chapter on,
see §§ 89-103, 39-705,
“Deadly force” defined, see § 39-701.
Guardian—incompetent, sce § 39-763.
“Serious bodily injury” defined, see
§ 39-107.

b4

Comment:
This section is essentially new to Ten-

nessee law, b
Obviously deadly force should not be

used to prevent suicide or self-inflicted
injury, and subsection {a) rules it out.

On the other hand, subsection (b)’s justi- -

fication for saving a life in an emergency

includes deadly force to cover, for ex-:

ample, an emergency tracheotomy or
amputation.
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JUSTIFICATION § 39-742

What is an “emérgency," and what life, are questions for case-by-case deci-
degree of force is necessary to preserve ' sion.

Sui)chapter D.  Protection of Property

39.741. Protection of own property.—(a) A person in lawful pos-
session of land or tangible, moveable property is justified in threatening
or using force, but not deadly force, against another v‘{hen and to the
degree the actor reasonably believes the force is immediately necessary
to prevent or terminate the other’s trespass on the land or uniawful
interference with the property.

(b) A person unlawfully dispossessed of land or tangible, moveable
property by another is justified in threatening or using force, but not
deadly force, against the other when and to the degree the actor rea-
sonably believes the force is immediately necessary to reenter the land
or recover the property if the actor threatens or uses the force immedi-
ately or in fresh pursuit after the dispossession; and

(1) the actor reasonably believes the other had no claim of right
when he dispossessed the actor; and

(2) the other accomplished the dispossession by using force or
threat against the actor. :

COMMENTS OF AW REVISION COMMISSION

Comment: .
See comment following § 39-742.

39-742. Protection of third person’s property.—A person is justified
in threatening or using force, but not deadly force, against another
to protect land or tangible, moveable property of a third person if:

(1) under the circumstances as he reasonably believes them to be
the actor would be justified under § 39-741 in threatening or using force
to protect his own land or property; and

(2) the actor reasonably believes:
(A) the third person has requested his protection; or
(B) he has a legal duty to protect the third person’s land or
property; or '
(C) the third person is the actor’s spouse, parent, or child, re-
sides with the actor, or is under the actor’s care.

COMMENTS OF LAwW REVISION COMMISSION

Comment:

Section 39-74i(a) covers defense of
one’s own possession and subsection (b)
reentry ‘or repossession after unlawful
dispossession.. Section 89-742 justifies
force to protect property belonging to
specified third persons in certain ecir-
cumstances. Both sections employ the
standard sliding-scale-of-force formula-
tion—only that degree of force reason-
ably believed to be immediately neces-

i1

Derivation:

Tex. P. C. Prop. Rev. § 9.42.
Ill. Stat. Ann. ch. 38, §7-3.

Cross-References:
Claim of right, see § 89-1910.
Crime prevention, see § 39-754.
“Deadly force” defined, see § 89-701.
10“Reasonable belief” defined, see §39-

7.
“Unlawful” defined, see §39-107.




§ 39-743

sary to protect possession iz justified—
and both make clear that deadly force is
not justified. Present T. C. A. §38-102
similarly authorizes resistance sufficient
“to prevent an illegal attempt by force
to take or injure property in [the actor’s]
lawful possession.”

Who May Protect Property.

Under §89-741(a) a person may
use force against another to protect his
own property if it is in his “lawful
possession,” Thus one dispossessed of
land by a court order could not forcibly
defend it, but one leasing land from
lawful claimants to the title could
forcibly bar a trespasser.

A person is justified in using force
against another to protect a third per-
son’s property, under §39-742, if under
the circumstances he would be justified
in using the force to protect his own
property under §39-741 and he has a
legal duty to protect the property, the
third person requested his protection, or
the third person is a family member.
Clearly a person acting for the owner
should be justified in using force to
protect the owner’s property.

Force may be used only to protect
property which falls within the three
categories of third persons described in
§ 39-742(2). These limitations have not
previously been applied in Tennessee
and there is no case law on the subject.

Nature of Interference and Type of

Property. ,

It is to prevent or terminate a “tres-
pass on the land or unlawfu! interfer-
ence with the property” that a person
iz justified in using force under §§ 39-741
(a) ang 39-742.

The prohibition on the use of deadly
force in defense of property is consistent
with presert Tennessee law. Brown w.
State, 1 Tenn. Crim. App. 294, 441 8. W.
(2d) 486 (1969). Protection of property
is no defense to a deadly assault if the
wounded party was a mere trespasser.
Marks v. Borum, 60 Tenn. 87 (1873).

CRIMINAL GODE =

The term “trespass” used in § 30-741
(a) is not synonymous with, but aon.
siderably broader than, the offense of
criminal trespass defined in § 39-1303,

By using the terms “land” and “tangi. - .~
ble, moveable property,” §§ 89-741 and :

39-742 apply to both real and corporeal
personal property.

Reentry and Recapture.

. + o If force is allowed to defend
possession, it is only a small ex-
tension to allow similar force to
be used to regain possession im-
mediately after its loss, The ordi-
nary citizen would regard a rule as
unjust which attached legal conge-
quences to a momentary advantage
obtained by a thief or other
wrongful taker, Moreover, it is an
ancient principle of the common law,
commended by common sense, that
when property is retaken on fresh
pursuit it is deemed to be taken
at the beginning of the pursuit, The
retaking is not any the less imme-
diate because the fresh pursuit turns
out to be a protracted chase.

Model P. C. §3.,06, Comment at 44

{Tent. Draft No. 8, 1958).

Section 89-741(a) justifies the use of
force te reenter or recover property if

the possessor was unlawfully dispos. -

sessed of it. The dispossession require-
ment prevents a chattel mortgagee
from forcibly repossessing the chattel
from the mortgagor on the latter’s de-
fault, even though the mortgage so
provides, because the mortgagee was not
dispossessed of the property. In addi-
tion, to justify the use of force fo
reenter or recover property under § 39-
741(b), the force must be used “imme-
diately or in fresh pursuit after the
dispossession.” Thig restriction will en-
courage resort to legal process to re-
cover property except when the imme-
diacy of the dispossession makes resoxt
to self-help likely anyway.

89.743. Use of device to protect property.—The justification af-
forded by §§ 89-741 and 39-742 applies to the use of a device to protect

land or tangible, moveable property if use of the device is reasonable ; -
under all the circumstances as the actor reasonably believes them

to be when he installs the device.
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Derivation:

Tex. P. C. Prop. Rev. § 9.43.
Model P. C. § 3.06(b).
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Cross-References:

“Deadly force” defined, see §39-701.
“Reasonable belief” defined, see §39

107.

JUSTIFICATION

Comment:

This section is new to Tennessee law,
although its provisions are substan-
tially consistent with the common-law
tort rule. See Whirley v. Whiteman, 38
Tenn, (1 Head) 610 (1858). The sec-
tion contemplates devices such as
spike fences and barbed wire whose use
may evidence a conditional intent to
injure a trespasser and thus without the
seetion constitute an offense.

Note that §39-743 incorporates the
restrictions on the use of force to pro-
tect property set ou? in §§ 89-741 and 39-

§ 39751

or mantrap is not justified, because each
threatens deadly force, and one is not
justified in installing a device on a third
person’s property unless the third person
occupies one of the categories specified
in § 39-742(2).

Section 30-743 measures the reason-
ablenesy of the use of a device in terms
of circumstances apparent at the time of
installation. This is contrary to the tort
rule—reasonableness is determined ac-
cording to circumstances extant at the
time of injury—which the Commission,
however, rejects for the purpose of crim-
inal law.
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742, For example, usze of a spring gun

Subchapter E. Law Enforcement

39.751. Arrest and search.—(a) A peace officer, or a person act-
ing in a peace officer’s presence and at his direction, is justifi ~ in
threatening or using force against another when and to the degree
the actor reasonably helieves the force is immediately necessary to
make or assist in making an arrest or search, or to prevent or agsist
in preventing escape after arrest, if:

(1) the actor reasonably believes the arrest or search is lawful or,
if the arrest is made under warrant, he reasonably believes the war-
rant is valid ; and

(2) before threatening or using force, the actor manifests his pur-
pose to arrest -or search and identifies himself as a peace officer or as
one acting at a peace officer’s direction, unless he reasonably believes
his purpose and identity are already known by or cannot reasonably be
made known to the person to be arrested.

(b) A person other than a peace officer (or one acting at his di-
rection) is justified in threatening or using force against another when
and to the degree the actor reasonably believes the force is immediately
necessary to make or assist in making a lawful arrest, or to prevent
or assist in preventing escape after lawful arrest if, before threatening
or using force, the actor manifests his purpose to and the reasons for
the arrest or reasonably believes his purpose and the reason are al-
ready known by or cannot reasonably be made knovin to the person to
be arrested.

(c) Only a peace officer is justified in threatening or using deadly
force against another when and to the degree the peace officer rea-
sonably believes the deadly force is immediately necessary to make an
arrest, or to prevent escape after arrest, if the threat or use of force
would have been justified under subsection (a) and:

(1) the actor reasonably believes the conduct for which arrest is
authorized included the use or attempted use of deadly force; or

(2) the actor reasonably believes there is a substantial risk that
the person to be arrested will cause death or serious bodily injury to
another if the arrest is delayed. '

(d) . There is no-duty to retreat before threatening or using deadly
force justified by subsection (c).

b7
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Derivation:

Tex. P. C, Prop. Rev, § 9.51.
( gll. Stat. Ann. ch. 38, §§ 7-5, 7-6, 7-9
a).

Cross-References:
Arrest, see T. C. A. tit. 40, chs, &, 7,
as amended.
“Deadly force” defined, see § 89-701.
Escape from cuestody, see § 39-2307.
Evading arrest, see § 89-2304.
Justification to resist arrest or search,
see §§ 39-781—89-783.
“Law” defined, see §39-107.
“Peace officer” defined, see §388-107.
10:7‘Reasoxlable belief” defined, see § 39-
Reckless injury of innocent third per-
son, see § 39-704.
(l)iesisting arrest or search, see §39-
3

Search. and seizure, see T. C. A. tit.
40, ch. 8, as amended.

“Serious bodily injury” defined, see
§ 39-107.

Comment:

Whether one is justified in using force
to effect an. arrest or search turns, in
the first instance, on whether he is
authorized to make the arrest or search.
The law of arrest and search determines
who may arrest and search and under
what circumstances. Section 39-751 does
not of course set out the law of arrest
or search, but presumes a lawful arrest
or search (whether with or without
warrant) or, in the case of a peace
officer, one reasonably believed to be
lawful.

The section employs the standard slid-
ing-scale-of-force formulation, uxnder
which only that degree of force reason-
ably believed to be immediately neces-
sary to arrest, search, or prevent escape
is justified, and this formulation is con-
sistent in substance with present law,
T. C. A, §40-808. In Love v. Bass, 145
Tenn. 522, 238 S, W. 94 (1922), the
court stated: “If after notice of the
intention to arrest the defendant, he
either flees or forcibly resists, the officer
may. use all' the necessary means to
effect the arrest.” However, this rule
has been modified in State v. National
Surety Co., 162 Tenn. 547, 39 S. W.
(2d) 581 (1931) where the court said
that “[e]xercise of the power of arrest
for a misdemeanor in such manner as
to be directly perilous of human life is
not authorized by law.”

Subsection (a) clarifies existing law
on whether force is justified on the basis
of a peace officer’s reasonable belief in

58

the }egality of an arrest or search, T}
section reverses the common-law
that an officer acts at his peril if
had no right to make an arrest withe
a warrant, or if his warrant was @
valid, See Poteete v. State;, 68 Tenn, 2
(1878); Galvin v. State, 46 Tenn, 2
(1869). Peace officers ought not to ha
to determine the legality of an arre
or search at their peril, however, sin
courts often disagree about legali
years after the event,

A private citizen (not acting at
peace officer’s direction), on the oth
hand, determines legality at his per
The Commission would frankly  disco
age citizen arrests, and subsection (
requires an arrest lawful in fact and |
law before a private citizen is justifi:
in wsing force to effect it. Note also th.
the subsection does not mention searc
es, thus forbidding a private citizen
use force to effect a search.

Both subsections require one about
use force to identify himself, and su
section (b) requires the private citize
to inform the suspect of the reason i
the arrest. The present law, T. C. .
§§ 40-806, 40-818 requires the officer -
identify himself and state the cause .
the arrest while the private citizen nee
only state the cause of the arrest, T
requirement nf notification of the cau.
for arrest by the police officer is elim
nated, but retained for the private citize
and ratification of identity is require
of both. However, if identity and t
purpose to arrest and search are .
ready known to the suspect, Lewis
State, 40 Tenn. 127 (1859) (presuni
to be known), or if making them know
was futile, Love v, Bass, 145 Tenn, 52
238 S. W. 94 (1922), neither notice
required under present law or und
subsection (a) or (b). )

The present law does not authori:
deadly force solely to effect the arres
or prevent the escape of a misdemeanan
State v. Dunn, 39 Tenn. App. 190, 2.
S. W, (2d) 203 (1948); Reneau v. Stat
70 Tenn. 720 (1879), or to prevent tr
escape of a felon, or effectuate the arre
of a felon if there is no reasonab
necessity, Scarbrough v. State, 168 Ten:
106, 76 8. W. (2d) 106 (1934). Latc
cases require the use of deadly force i
the arrest of a felon to be absolutel
necessary to be justified. Cathey v. Stat
191 Tenn. 617, 235 S. W. (2d) 6t
(1951). In those cases no distinetion
drawn between arrests by private cit
zens and peace officers. Subsection (¢
affords peace officers (but not priva.
citizens, not even those acting at t
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- divection of a peace officer) a’'marrow

tification to use deadly force to arrest
oF. prevent the escape of highly .da?ger-
ous suspects whose remaining at large
- ¢reate a substantial risk of death or
“ gerious bodily injury to another. Cf.

Scarbrough v. State, 168 Teun. 106, 76 .

8. W. (2d) 106 (1934) (allowing citizens
to use deadly fo. -¢). The justification of
this subsection does not extend to search-
~es;, and subsection (c) applies the pre-
irequisites of subsection (a) to the use
“of *deadly force: the peace officer must
_Fedsonably believe in the legality of the

.arrest and, before threatening or using
? “deadly force, he must manifest his pur-

. pose and identify himself as a peace

§ 89-7653

officer unless his purpose and identity
are already known or cannot reasonably
be made known, -
The necessity of the use of force “in
those instances where it is authorized is
governed by tlie reasonable belief stand- -
ard. Although no warning before the use
of deadly force (“Stop or I'll' shoot”)
is* explicitly required, in most circum-
stances, such a warning would be re-
quired to establish the- peace oflicer’s
reasonable belief in the necessity of the
use of force. RN .
Subsection (d) makes clear a peace.
officer need not retreat before threaten-’
ing or using deadly force under subsec-
tion (c). . : S

: ,5’;39_752' Stop and frisk, halt at rcadblock.—A peace officer is justified
7 -imthreatening or using force, but not deadly force, against another when
- and to the degree the actor reasonably believes the force is immediatels

necessary to make a stop or frisk or halt at a roadblock, Or to prevent

" escape after stop or halt, if:

(1)

and

the actor reasonably believes the stop, frisk, or halt is lawful;

(2) Dbefore threatening or using force, the actor manifests his pur-

""pfci'se to stop, frisk, or halt and identifies himself as a peace officer,

=unless he reasonably believes his purpose and identity are already known
by or cannot reasonably be made known to the person to be stopped or

 halted.

W
S

i

Derivation:

o ,j'l‘ex. P, C. Prop. Rev. § 9.52.

Ci'oss-References :
"Halt at roadblock, see T. C. A. §§ 40-

‘ 7621, 40-622, as amended.

Justification to resist stop, frisk, or
“~halt, see §§ 39-731—89-733.

“Law” defined, see § 39-107.

“Peace officer” defined, see § 39-107.
107Reasonable belief” defined, see § 39-
- "Reckless injury of innocent third per-

son, see §.89-704.

o ‘2»,:§'Resisting; stop, frisk, or halt, see § 39-

" IStop snd frisk, see T. C. A. §§ 40-601
—40-606, as amended.
ymment:

) i;l‘his section parallels §39-751 and
ﬂ:;ords peace officers justification to use

7
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force to effect a stop and frisk or halt
at a readblock. The section has no
counterpart in present law, which does
not authorize a stop and frisk or halt
as such. See chapter 6 of the Code of
Criminal = Procedure for the circum-

_stances in which such law enforcement

tactics are authorized. :

The prerzquisites for using force
under this section are the same as under
§ 39-751: the peace officer must reason-
ably believe the stop and frisk or halt is
lawful and he must manifest his pur-
vose and identity before using force. The
standard sliding-scale-of-force formula-
tion is also employed, but note that the
justifieation of this section is restricted
to peace officers and does not authorize
deadly force.

5 39-753. Prevention of escape from penal institution.— (a) - A peace
ey o{ﬁcer, or guard employed by a penal institution, is justified in threaten-

69




jfﬁ;—;ﬁ(;';"i; A Y

By
g
§ 39-754 CRIMINAL GODE |  yySTIFICATION § 89-761
ing or using force against a person in the custody of a penal institutior . COMMENTS OF LAW REVISION COMMISSION
when and to the degree the actor reasonably believes the force is im- | perivation: cide §101. Section 39-754 focuses on

mediately necessary to prevent the person’s imminent escape from the -
‘penal institution, or from custody while away from the penal institution, - |
or while being transported to or from the penal institution. b

(b) A peace officer, or guard emgloyed by a penal institution, is = °
; . . . . - . : S -1303.
Justified in threatening or using deadly force against a felon in the | ﬁggﬁ:::ﬁﬁﬁ iﬁgﬁgﬁfii% 39-1703.
custody of a penal institution when and to the degree the actor rea. Arrest, see § 89-751.
sonably believes the deadly force is immediately necessary to prevent .}  Arson, see §39-1602.

. s N o . Y. H Burglary, see § 39-1802,

the felon’s imminent escape f_1om.. thg penal 1nst_1tut10.n, or from custody - | “Deadly force” defined, see § 39-701.
while away from the penal institution, or while being transported to - Defense of another, lseegs 5%-733-
or from the penal institution. There is no duty to retreat before Escape, see §8 89-751, 89-753.

those crimes whose potential for serious
violence to the person, although perhaps
not sufficiently immediate to invoke self-
defense or defense of another justifica-
tions, nevertheless poses a great enough
risk to justify a deadly response. Sec-
tion 39-754 is consistent with Tennessee
law in requiring the deadly force to be
immediately necessary to prevent the
commission of the felony. See Brown v.
State, 1 Tenn. Crim. £pp. 294, 441 S, W.
(2d) 485 (1969). For example, if it is
reasonable under the circumstances first

Tex. P. C. Prop. Rev. § 9.54.
Cf. 11l. Stat. Ann. ch. 88, § 7-1.
Cf. La. Rev. Stat. § 14:20(1).

Cross-References:

»

Waeo,

threatening or using deadly force justified by this subsection.

COMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 9.53.
IIl. Stat. Ann, ch. 38, §7-9(b).
N.Y. Rev. Pen. Law § 35.30(5).

Cross-References:
“Custody” defined, see § 39-701.
“Deadly force” defined, see § 89-701.
“Escape” defined, see §89-701.
“Peace officer” defined, see §389-107.
“Penal institution” defined, see §39-

1017. .

“Reasonable belief” defined, see § 89-
107.

Reckless injury of innocent third per:
son, see § 39-704.

Comment:

This section justifies both force and
deadly force to prevent escape from a
penal institution; it complements § 39-

751, which deals with escapes from

arrest, and both sections dovetail with
§ 39-2307, which creates the offense of
escape from custody.

Only peace officers and guards em-
ployed by penal institutions are covered
by § 39-758, the Commission believing it

unlikely that private citizens will at- .

tempt to prevent escapes irom penal
institutions, and undesirable for them to

39-754. Crime prevention.—(a)

do so in any event. “Penal institution"

is defined in §89-107 (code definitions)

as “a place designated by law for the - :

confinement of persons arrested for, -
charged with, or convicted of an of-
fense;” “custody” is defined in similar
terms in § 89-701, both definitions thus
excluding juveniles, mental patients, -
and others confined pursuant to non-
criminal proceedings. The legality of
the custody is immaterial, cf. § 89-2309,
and “escape” is defined to exclude viola-
tion of probation or parole conditions,

This section is new to Tennessee law
Title 39, ch. 38 of the present Tennessee
Code, contains numerous laws relating to
escape, but the degree of force to he
utilized in preventing escapes is nof
mentioned. Note that deadly force may
only be threatened or used when that
degree of force is immediately necessary
to prevent an imminent escape from a
penal institution or while being trans.
ported to or from the same. Thus, deadly
force may not be used or threatened-
against a felon who has already escaped -
and ig at large unless it is permitted.
by ore of the justifications contained
in this chapter.

A person is justified in threaten-: |

ing or using both force and deadly force against another when and fo!

the degree he reasonably believes the force or deadly force is immedi- '_:

ately necessary to prevent the other’s imminent commission of arsoni
burglary, kidnapping, manslaughter, murder, rape or aggravated rape: -

or aggravated robbery.

(b) There is no duty to retreat before threatening or using deadly

force justified by subsection (a).
60

!

Kidnapping, see § 39-1201.
“Reasonable belief” defined, see § 89-

107.
Self-defense, see §§ 39-731, 39-732,

Comment:

The present Tennessee law justifies
the use of force to prevent the commis-
sion of a forcible felony, or a felony ac-
complished by surprise. Brown v. State,
1 Tenn. Crim. App. 294, 441 S. W. (2d)
485 (1969); Marks v. Borum, 60 Tenn, 87
(1873). However, the term “forcible
felony” has not been delineated by case
law in Tennessee. See 40 C. J. S., Homi-

to club a robber or threaten a burglar
with a pistol, shooting first is no% justi-
fied. Section 39-754 justifies deadiy force
only when immediately necessary to pre-
vent the imminent commission of one of
the listed felonies and the use of deadly
force to prevent escape is not justified
under this section. This is consistent
with Tennessee law which justifies dead-
ly force only for the prevention of the
forcible felony. See Marks v. Borum, 60
Tenn. 87 (1873). Section 89-754(b) ex-
pressly negates any duty to retreat
before threatening or using deadly
force  justified under subsection (a).

- Subchapter F. Special Relationships.
39-761. Parent—Child.—The threat or use of force, but not deadly

force, against a minor is justified:

(1)  if the actor is the minor’s parent or is acting in loco parentis to

the minor; and

) (2) when and to the degree the actor reasonably believes the force
is necessary to discipline the minor or to safeguard or promote his

welfare,

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P, C. Prop. Rev, § 9.61.
Ga. Stat. Ann. § 26-901(c).
Wis. Stat. Ann. § 939.45(5).

Cross-References:

Computation of age, see § 39-106.
“Deadly force” defined, see §89-701.
:Reasonab]e belief” defined, see § 39-

10%.

Comment:

. Section 39-761 preserves the tradi-
txonal‘parental right to use moderate
f01_~ce in restraint or correction of one's
child and terminates it when the par-
ent’s custody rights in the child termi-
nate. The term “in loco parentis” “is

well understood in the courts of other
jurisdietions. See, e.g, Eitel v. State,
182 S. W. 818 (Tex. Crim. App. 1916);
67 C. J. S. Parent and Child §§71-77
(1950).

This  section, and the others in this
subchapter, employ the standari sliding-
scale-of-force formulation, with one ex-
ception. “Immediately” is not included to
modify necessity because the use of force
(punishment) often follows by some
time, especially in the parent-child rela-
tionship, creation of the necessity for its
use. In any event, under this section
as well as under present law the issues
of necessity, degree of force, and pur-
pose of the force are questions of fact.
A parent is punishable for an “excessive”

61




§ 89-762

punishment of his child, and what consti-
tutes excess is a question for the jury.
Johnson v. State, 21 Tenn. (2 Humph.)
283 (1837).

39-762. Educator—Minor student.—The threat or use of force, but =
riot deadly force, against a minor is justified:
(1) if the actor is entrusted with the care or supervision of the ;

minor for a special purpose; and

CRIMINAL CODE

Deadly force obviously is not justified

in the parent-child situation, either un. -
der this section or the present law.

(2) when and to the degree the actor reasonably believes the force

is necessary to further the special purpose or to maintain diseipline in L

a group.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 9.62,
Model P. C. §3.08(2).

Cross-References:
“Deadly force” defined, see § 89-701.
“Reasonable belief” defined, see §39-
1907.

Comment:

Although present law lumps together
the parent-child and teacher-student jus-
tification, separate treattr_xent is neces-
sary, and accordzad by this section, be-
cause of the different roles played by
the parent and one caring Jfor or su-
pervising another for a special purpose.
As stated by the Model Penal Code re-
porter:

The variation [between the par-
ent and teacher formulatinns] is de-
signed to make clear the distinetion
between the position of the person

charged with the general care of a

minor and that of one performing a

more limited protective function. The

distinction is especially important in
the case of teachers who may or may
not have a general responsibility
with respect to the child and its
moral and material welfare  but
who are likely to have independent
duties of maintaining discipline

within the class or school . . . .

Model P. C. § 3.08, Comment at 72-

78 (Tent. Draft No, 8, 1858).

Camp ' counselor, dormitory manager,
study hall prefect; and baby-sitter are
all included within the terms of the re-
lationship defined by this section. This
inclusiveness. is probably consistent with
present law, although an explicit deter- °
mination of this issue has not been !

found. See generally Jacob v. State, 22 °

Tenn. 493 (1842).

39-763. Guardian—Incompeteni.—The threat.or use of force, but not
deadly force, against a mental incompetent is justified: R
(1) if the actor is the incompeteat’s guardian or someone similarly -

responsible for the general care and wupervision of the incompetent;

and

is necessary:

(A) to safeguzrd and promote the incompetent’s ngfare; or
(B) if the incompetent is in an institution for his care and
custody, to maintain discipline in the institution.

COMMENTS OF LAW REVIstOoN COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 9.63.
Minn. Stat. Ann. § 602.06(8).
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(2) when and to the degree the actor reasonably believes the force , !

Cross-References:
“Deadly force” defined, see § 39-701.

Comment: o
This section recognizes that force fsi -

sometimes necessary to restrain or pro- 1
e
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tect a mental incompetent or, if he is
confined in an institution, to forse his
compliance with its rules. The Criminal
Code does not deal with this problem
outside the formal guardian-ward rela-
tionship.

The justification provided in this see-
tion may overlap to some extent that
provided in § 89-784 (protection of life
or health). For example, forcibly dis-

arming an incompetent during his suicide
attempt as well as strait-jacketing and
confining him in a padded cell during a
fit will be . justified under §39-734 as
well as under this section. Note finally
that this section does not speak to pro-
tecting one’s self or another from harm
threatened by the mental incompetent;
this justification is afforded by subchap-
ter C (protection of persons).

CHAPTER 8
PUNISHMENTS

Subchapter A. General Provisions

SECTION.

39-801. Sentence in accordance with
criminal code.

30-802. Types of offenses.

39-803.  Classification of felonies.

39-804. Classification of misdemeanors.

39-805. Sentencing combinations.

39-806. General principles of sentenc-
ing,

Subchapter B. Fines

89-821." Criteria and methods for impos-
ing fines. -

39-822. Ordinary fine for felony.

39-823. Ordinary fine for misdemeanor.

Subchapter C. Imprisonment
39-831. Ordinary term imprisonment
) for felony.
39-832. ' Imprisonment for misdemeanor.

Subchapter D. Exceptional Sentences
39-841. Fine based on gain,

SECTION,

39-842. Extended ferm imprisonment
for habitual offender.

39-843. Extended term imprisonment
for organized criminal offend-
€r.

89-844. Extended term imprisonment
for habitual petty thief. -

39-845. Concurrent and con secutive
terms of imprisonment for

. felony.

39-846. Capital felony penalty for mi-
nor defendant, -

39-847. . Reduction of third-degree fel-
ony to misdemeanor.

39-848, A(}:_mission of unadjudicated of-

ense, '

Subchapter E. Corporations and
Associations ’
39-861. Authorized punishments for
corporation and association.
39-862. Effect of fine on corporation
and association.

COMMENTS OF LAW REVISION CoOMMISSION

Comment:

The Criminal Code creates a new sen-
tencing structure for Tenmnessee, The
new siructure for the first time ration-
ally ailocates sentencing authority bhe-
tween the legislature, which grades an
offense’s seriousness; the court, which
fits. the punishment to the individual of-
fender and facts of his offense; and the
correctional authorities, who measure
and act on the conviet’s dangerousness
and rehabilitative potential, Urnlike pres-
ent law, which includes a specific penalty
with the definition of each offense, the
new structure allots all offenses into one
of four categories of felony or into one
of three categories of misdemeanor. All
authorized punishments, and the stand-
ards to guide their imposition, are then
collected in a single place, chapter 8,

.. .The fclony eategories authorize a flex-
ible minimum and maximum term of
imprisonment, with parole eligibility
tied to completion of the minimum term.
Moreoyer, the new structure for the
firgt time distinguishes. clearly between
the ordinary offender, for whom long-
term imprisonment is unnecessary and
self-defeating, and the dangerous offend-
er, for whom extended imprisenment is
often essential to protect society,
Sentencing, under tit. 40, as amended,
may be by either the judge or jury,

T. C. A, §40-1901, as amended, but in -

either case before sentencing the court
must conduct a separate trial-type sen-
tencing hearing, at which the state and
the  defendant may offer relevant evi-
dence, T. C. A, §40-1902, as amended.
Presentence reports, where available, are
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§ 39-801

to be considered by a judge before the
imposition of sentence, T. C. A. §40-
2301, as amended.

The new structure, again for the first
time in Tennessee, sets out detailed
standards to guide the sentencing au-
thority in the exercise of its disereiion.

CRIMINAL CODE

followed and sentences assessed even. .

handedly throughout the
Court of Criminal Appeals is authorized

state, the .

to review the appropriateness and wpro- -

cedural and informational bases, ag wrell
as the legality, of sentences. See T. C. A,
§ 40-2410, as amended.

And to ensure that the standards are

Subchapter A. General Provisions

39-801. Sentence in accordance with criminal cdde.——(a) A person :
adjudged guilty of an offense under this title shall be sentenced in .

accordance with this chapter.
(b) Tenal laws enacted after the effective date of the Criminal

Code shzll be classified for sentencing purposes in accordance with

this chapter.

(c) Any offense defined by law outside this title, the sentence for
which exceeds the sentence authorized in this chapter for a felony of
the third degree, constitutes for sentencing purposes a felony of the
third degree. A person adjudged guilty under that law is deemed to be
convicted of a felony of the third degree and shall be sentenced for a
felony of the third degree in accordance with this chapter.

CoMMENTS OF LAw REvisior COMMISSION

Derivation:

Tex. P. C, Prop. Rev. § 12.01.

N.Y. Rev. Pen. Law §§55.10(1)-(2),
60.00(1).

Fed. Prop. Crim. Code § 3007.

Cross-References:
Effect of code, see § 39-108.
“Felony” defincd, see § 89-802.
. Felony punishments, see §§ 89-822, 39-
831.
“Law’ defined, see § 39-107.
“Misdemeanor” defined, see § 39-802.
Misdemeanor punishments, see §§39-
823, 39-832,

Comment:

Chapter 8 contains all of the author-
ized punishments and the standards for
their imposition, and § 39-801(a) directs

39-802. 'Types of offenses.—(a)
or misdemeanors.

the court and counsel to this chapter
for the sentencing law. .

Although purely hortatory, subsection
(b) hopefully will guide future legisla-
tures in grading newly-created offenses.
One important object of this code’s sen-
tencing provisiens is the creation of a
permanent, rational sentencing structure
into which new offenses may be fitted as
they are created.

Subsection (c) conforms the penalty .

provisions of the many regulatory laws

using eriminal sanctions to the sentenc- .

ing structure of this code. Subsection
(¢) reflects the Commission’s judgment

that an offense authorizing punishment *

more severe than that authorized for a

third-degree felony should be in this :

code.

Offenses are designated as felonies ,

(b) An offense is a felony if it is so designated by law or if a
person adjudged guilty of the offense may be sentenced to death or
imprisonment for more thar one (1) year. )

(c) An offense is a misdemeanor if it is so designated by law or if

a person adjudged guilty of the offense may be sentenced to imprison- |«

ment for not more than one (1) year.

COMMENTS OF LAW REvVISION COMMISSION

Comment:
See comment following § 39-804.
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39-803. Classification of felonies.—(a) Felonies are classified ac-
cording to the relative seriousness of the offense into four (4) cate-

gories:
(1) capital felonies;

(2) felonies of the first degree;
(8) felonies of the second degree;
(4) felonies of the third degree. :
(b) An offense;designated a felony, either in this title or in another
law, without specification as to category is a felony of the third degree.

. COMMENTS OF LAW REVISION COMMISSION
Comment:
See comment following § 39-804.

39-804. Classification of misdemeanors.— (a) Misdemeanors are
classified according to the relative seriousness of the offense into three
(8) categories:

(1) «lass A misdemeanors;
(2) class B misdemeanors; .
(3) class C misdemeanors.

(b) An offense designated a misdemeanor, either in this title or-

in another law, without specification as to punishment or category is

a class C misdemeanor.

CoMMENTS OF LAW REVISION CoMMISSION .

Derivation:
§39-802: T. C. A. §39-108.
§§ 39-803, 39-804:
Tex. P. C. Prop. Rev. § 12.04.
N.Y. Rev. Pen. Law §§ 55.05, 55.10.
Ted. Prop. Crim. Code § 3003.

Cross-References:

Capital murder, see § 39-1105.
“Conviction” defined, see § 39-107.
Exzceptional sentences, see subch. D.
“Felony” defined, see § 39-802.

3f‘elony punishments, see §§ 39-822, 89-

“.Misdemeanor” defined, see § 39-802.
Misdemeanor punishments, see §§ 39~
823, 89-832.

Comment:

Section 39-802 alters the felony-
misdemeanor distinction and definition
of present law, T. C. A. § 89-103. The
present test is whether the confinement
authorized for the offense is in the state
penitentiary or the county jail. This
code uses the length of possible sentence
authorized to distinguish between fel-
onies (more than one year) and misde-
meanors' (not more than one year). The
recent proposal of regional correctional
facilities to confine felons and to treat

some misdemeanants render the present
custodial test unreliable. No practical
change Js wrought by the definitional
change itself; it merely facilitates future
changes in correctional treatment of con-
victed persons.

Each offense in the code is labeled a
felony or misdemeanor and, within those
classifications, is further labeled,. to re-
flect the offense’s seriousness, one of
three categories of misdemeanor or four
categories. of felony. Sections 39-803(a)
and 39-804(a) break sharply with pres-
ent law, which es a specific penalty
to each offense in the siaiute defining
the offense itself. The purpose is to pro-
duce a_rational grading structure for
the code and, hopefully, for offenses
added by future legislatures.

Sections 39-803(b) and 39-804(b) speak
primarily to offenses outuide this code
and parallel §§ 801(c) and 801(d). Pres-
ent T. C. A, §§ 89-104 and 39-105 provide
one to ten year sentences for felonies
and 11 months, 29 days and/or $1,000
fine for misdemeanors for which punish-
ments are not specifically provided.

Once the decision is made to utilize a
classification system, the question be-
cumes how many classes to provide. New
York and New Mexico currently recog-
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nize five classes of felonies; the proposed
Kentucky Penal Code (1971) uses four
classes; Pennsylvania and Hawail use
three classes, The Texas proposal uses
three classes plus a capital offense class.
The American Bar Association Project
on Minimum Standards for Criminal
Justice recommends that “All crimes
should be classified for the purpose of
sentencing into categories which reflect
substantial differences in gravity. The
categories should be very few in num-
ber.” Standards Relating to Sentencing
Alternatives and Procedures at 15 (App.
Draft 1968).

CRIMINAL CODE -

York, for example, uses class A and clagy
B misdemeanors and “violations,” which

is also the system proposed in the Ken. -
tucky Penal Code revision. Hawaii’s pro.
posed code and the Model Penal Code
use “Misdemeanor,” “Petty Misdemean.
or,” and “Violation” categories. The com.
mon ground of all is that the lowest -
class of misdemeanor—whatever it is -
called—does not carry a jail sentence

and is punishable only by fine. The *
commission rejected this provision on :
the theory that activities not serious
enough to merit some
should be regulated by means other than -

incarceration :

PUNISHMENTS § 39-821

39-806. General principles of sentencing.—(2) A court in sentenc-
ing a defendant shall impose the #:’nimum amount of custody or con-
finement that is consistent with the protection of the public, the preven-
tion of offenses, the gravity of the offense, and the rehabilitative needs
of the defendant.

(b) Total confinement in a penal institution is the least preferred
sentence, and if the judge or jury determines to impose total confine-
ment, it shall faghion the minimum and maximum terms in light of the
criteria set out in subsection (a).

(c) A court in sentencing shall grant a defendant probation unless,
considering the criteria set out in subsection (a), it determines:

(1) there is a great risk the defendant will not make a good faith

Almost every state classifying misde-

the criminal law. .
meanors uses three categories. New o

89-805. Sentencing combirations.—(a) Within the limits pre- -
seribed by this chapter, a court may sentence a person adjudged guilty
of an offense to any one of the following sentencing combinations:

(1) topay a fine; or , // :

~(2) toprobation;or o

(8) to pay a fine and to probation; or

(4) to pay a fine and to imprisonment not to exceed thirty (30)
days, the imprisonment either contemporaneous with or followed by
probation; or

(6) toimprisonment; or

(6) to pay a fine and to imprisonment ; or

(7) to death.

(b) This chapter does not deprive a court of authority conferred
by law to forfeit property, dissolve a corporation, suspend or cancel a
license or permit, remove a person from office, cite for contempt, or
impose any other civil penalty. The civil penalty may be included in the
gentence, :

b

COMMENTS OF LAW REVISION COMMISSION

Suspension of sentence, see T. C. A 3
§ 40-2702, as amended.
‘Work-release, see T. C. A. § 41-1237.

Comment:

Subsection_(a) sets out an éxhaustive :
list of penal sanctions the sentencing :
authority may invoke following an ad- ). |
judication of guilt; in doing so it restates | -
and expands T. C. A. tit. 40, ch. 27. It ;
provides, for example, for a sentence|
including both short-term imprisonment
and continuing probation. The section |
does not, however, impinge on a court’s |
civil remedies. Subsection (b) makes;
clear that, either in addition to or to-:
gether with the criminal sanction, 8.
court may cancel a liquor license, enjoin .
the operation of a house of prostitution, ;. -
or order destruction of gambling pare-: |
p%lemalia, to mention but a few exan-|
ples.

Derivation:

Tex. P, C. Prop. Rev. § 12.05.
Fed. Prop. Grim, Code § 3001,

Cross-References:

Capital murder, see § 39-1105.

Corporations and associations, see
subch, E. .

Death penalty for minors prohibited,
see § 39-846. .

Dissolution of corporation, see T. C. A.
§ 48-1012,

Effect of code, see § 39-103.

Exceptional sentences, see subch. D.

Fines, see subch, B.

Imprisonment, see subch. C.

Probation, see T. C. A. tit. 40, ch. 27,
as amended.

Sentencing hearing, see T. C. A. § 40-
23801, as amended.

i
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effort to comply with the conditions of probation or will commit another

offense while on probation; or

(2) the defendant needs correctional treatmeni inost effectively

afforded in a penal institution ; or

(3) that granting probation will significantly depreciate the grav-

ity of the defendant’s offense.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 12.06.
Model Sentencisg Act § 1.
ABA Sentencing Standards §§ 2.2, 2.3.
Model P, C. §7.01(1).

Cross-References:

Appellate review of sentence, see
T. C. A, § 40-2410, as amended.

Credit against sentence, see T. C. A,
§ 40-2501, as amended.

Fine guidelines, see § 39-821.

Parole guidelines, see T, . A. §40-
2841, as amended.
IO;PenaI institution” defined, see §39-

Probation, see T. C. A. tit. 40, ch. 27,
as_amended.
Work-release, see T. C. A. § 41-1237.

Comment:

. This section, which has no counterpart
In present law, provides guidelines for
exercising sentencing discretion. It has
three primary objectives: furnishing the
sentencing authority with at least a
gense of direction; bringing consistency

to the wildly variant sentences now im-
posed' across the state; and, perhaps
most importantly, providing the Court of
Crm}mgl Appeals with a foundation for
fashioning standards to review the ap-
propriateness of sentences. See T. C. A.
§ 40-2410, as amended.

Tke section also furnishes the defense
and prosecution with a set of perimeters
foi' the proper performance of their
roles,

Finally, the section makes clsar that
the judge or jury is to approach the
sentencing decision from the standpoint
of first considering prokbation, and only
if there is good reason not to grant pro-
bation is the judge or jury to work from
the point of least deprivation of liberty
to the point of maximum deprivation. In
addition the jury will for the first time
be allowed to impose probation in those
cases in which the jurors are presently
faced with the either-or proposition of
sentencing a defendant who does not de-
serve a prison term or rendering a not
guilty verdict they believe to be false.

Subchapter B. Fines

. 39-821. Criteria and methods for imposing fines.— (a) In determin-
ing the amount of a fine, the court shall consider:

(1) a defendant’s ability to pay the amount of the fine ; and

(2) a defendant’s ability to pay the fine at the time and by the

method directed ; and
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(3) the hardship likely to be imposed on a defendant’s dependents :

by the amount of the fine and the time and method of paying it; and

(4) the impact the amount of the fine and the time and method of

paying it will have on a defendant’s ability to make reparation or
restitution to the vietim; and

(5) the amount of a defendant’s gain, if any, derxved from com-
mission of the offense.

(b) When imposing a fine a court may direct a defendant:

(1) to pay the entire fine when sentence is pronounced; or
(2) ~ topay the entire fine at some later date; or

(3) to pay a specified portion of the fine at designated periodic

an amount fixed by the jury, not to exceed one thousand dollars
($1,000).

(b) A court may sentence a defendant adjudged guﬂty of a class B
misdemeanor to pay a fine, in an amount fixed by the jury, not to exceed
five hundred dollars ($500).

(¢) A court may sentence a defendant adjudged guilty of a clags C
misdemeanor to pay a fine, in an amount fixed by the judge or jury, not
to exceed fifty dollars ($50)

(d) If a law outside this title defines a misdemeanor and opeclﬁes
the amount of fine, a judge or jury shall fix the amount of iime in
accordance with that law.

intervals. ' _ :

COMMENTS OF LAW REVISION COMMISSION
COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev, § 12.21.
Subsec. (a): Fed. Prop. Crim. Code
§ 3302(1).
Model P. C. § 7.02,
T. C. A. §40-3207.
N.Y. Prop. Crim. Proc.
Law § 215.10(1).

Cross-References:

Collection of fines, see T. C. A. tit. 40,
ch. 26, as amended.

C‘orporatxons and - associations, see
subch. B,

Fine for felony, see § 39-822.

Fine for mlsdemeanor, see § 39-823.

Gain fine, see § 89-841

Restitution, see T, C A, §40-2304, as
amended.

Sentencing hearing, see T. C. A. § 4G
2301, as amended.

Comment:

Because criminal fines are sometimes
counterproductive—for example, a fine
sometimes harms the defendant’s de-
pendents more than the defendant, and
it sometimes prevents restitution—sub-
section (a) lists these and other rele-

vant factors for the court’s consideration
in determining whether and how much
to fine a defendant. Subsection (a) has
no present counterpart in Tennecssee law,
except a recent consent order entered by
the U.S. District Court for the Middle
District in Harding v. Doyle, Civ. Act.
No, 638" (M.D. Tenn. Dec. 21, 1971),
which su.)stantxally parallels subsection

(a).

Article 6, §14 of the Tennessee Con-
stitution limits the utility of the fine as
a criminal sanction by requiring all
nnes in excess of $560 to be imposed by
jury.

Once a fine has been imposed, subsec-
tion (b) authorizes a variety of payment
method alternatives, thus introducing
additional flexibility into the sentencing
decision,.

‘Subsection (b) appears slmost verka-
tim in the 1972 enactment of T. C. A.
§ 40-3207 which further provides that:
“Where the defendant is se¢ntenced to a
period of probation as well as a fine,
that payment of the fine e a condition
of the sentence.” The remainder of the
section deals witk enforcement of fines
imposed, properly treated in tit. 40, ch.
26.

Derivation:

Tex. P. C. Prop. Rev. § 12.23.
Fed. Prop. Crim. Code § 3001(1).

Cross-References:

Collection of fines, see T. C. A. tit. 40,
ch. 26, as amended.

“Welony" defined, see § 39-802.

Felony outside cede, see §§ 39-801, 39-
803.

Gain fiae, see § 39-841.

“Law” defined, see § 39-107.

“Misdemeanor” defined, see § 39-802.

Misdemeanor outside code, see §§39-
801, 39-804,

Sentencmg hearing, see T. C. A. § 40-
2301, as amended.

Subchapter C.

Comment:

The maximum fines authorized by
these sections for felonies and misde-
meanors are essentially arbitrary. This
section would generally increase maxi-
mum fines for most felonies. It would
decrease the maximum fine authorized in
only six cases: T. C. A. §§ 39-4405—39-
4408 (sedition and sabotage); § 39-4409
(defects. in war material productlon),
§ 30-5004 (failure of race relations lob-
byist to register); § 45-1118 (fraud in
banking); §60-113 (gas regulations);
§ 1£;-205 (embezzlement by clerk or mas-
ter

Section 39-828(d) speaks to the hun-
dreds of laws outside the code that pro-
vide a (misdemeanor) fine penalty.

Imprisonment

39-831. Ordinary term imprisonment for felony.—(a) A court may
sentence a défendant adjudged guilty of a felony of the ﬁrst degree:

(1) tolife imprisonment; or

(2) to a term of imprisonment the minimum of which the court
shall fix at not less than three (8) years nor more than fifteen (15)
years and the maximum at not more than life imprisonment; or

(3) to a term of imprisonment the minimum of which the court

39-822. Ordinary fine for felony.—A court may sentence a defendant
adjudged guilty of any category of felony to pay a fine, in an amount
fixed by the jury, not to exceed five thousand dollars ($5,000).

COMMENTS OF LAW'REVISION' COMMISSION
Comment: ’
See comment following § 39-823.

39-823. Ordinary ﬁne for mlsdemeanor (a) A court may sentence
a defendant adjudged guilty of a class A misdemeanor to pay a fine, in
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shall fix at not less than three (3) years nor more than ten (10) years
and the maximum at not more than thirty (30) years. ‘

(b) A court may sentence a defendant adjudged guilty of a felony
of the second degree to a term of imprisonment the minimum of which
the court shall fix at not less than two (2) years nor more than four (4)
years and the maximum at not more than twelve (12) years.

(¢) A court may sentence a defendant adjudged guilty of a felony
of the third degree to a term of imprisonment the minimum of which
the court shall fix at not less than onz (1) year nor more than two (2)
years and the maximum at not more than six (6) years.
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(d) Except as provided in subsection (e), no sentence may be

imposed under this section in which the minimum term is longer than
one-third (14) of the maximum term.

(e) Subsection (d) does not apply when this section authorizes a
sentence to life imprisonment. Subsection (d) does not prohibit a court
from sentencing a defendant adjudged guilty of a felony of the third

degree to a term of imprisonment the minimum of which equals one 1) .

year and the maximum of which equals two (2) years.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 12.31.
N.Y. Rev. Pen. Code § 70.00.
Model P, C. § 6.07.

Crops-References:

Capital murder, see § 39-1105.,
. Concurrent or consecutive term of im-
prisonment, see § 89-846.
Credit against sentence, see T. C. A.
§ 40-2501, as amended.
Death penalty prohibited for minor de-
fendant, see § 39-846.
Extended term imprisonment for fel-
ony, see §§ 39-842, 39-843.
“Pelony” defined, see § 39-802.
Good time credit, see T. C. A, §§ 41-
831-—41-335.
No parole for life sentence, see T, C. A.
§ 40-2822, as amended,
Parole oligibility, see T. C. A. tit. 40,
ch. 28, subch. B, as amended.
Sentencing hearing, see T. C. A. § 40-
2301, as amended.

Comment:

The minimum-maximum term combina-
tion authorized by this section is new to
Tennessee law and for the first time
makes a rational allocation of sentencing
authority between the legislature, which
grades the offense’s seriousness; the
court, which fits the punishment to the
individual defendant and facts of his
offense; and the correctional authorities,
who measure and act on the convict’s
dangerousness and rehabilitative poten-
tial, Section'89-831 provides a variety of
authorized prison terms for felony of-
fenses, thus furnishing the sentencing
court with a flexible response to the
offender and his particular offense. Be-
cause parole eligibility is tied to service
of the minimum term, the trial court is
given a means to reflect the communi-
ty’s condemnation of a particular offense
and offender, and it is anticipated that
high minimums will be reserved for the
more aggravated offenses, Subsection
(d) prohibits the trial court’s encroach-
ing on the correctional authority’s dis-
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cretion by preventing, for example, as.
sessing a minimum of four years and a
maximum of five years for a third-degree
felony. Subsection (e) excepts from this
prohibition the life sentence and a spe.
cial minimum punishment for the lowest
felony,

The one-year mandatory minimum sen.
tence serves the need of the department
of correction for a minimum peried in
which to process, classify, and perhaps
begin rehabilitating a convict. Once the
minimum term assessed is served, how-
ever, the board of pardons and paroles
determines whether the conviet is suffi-
ciently rehabilitated to justify release
on parole. See tit. 40, ch. 28,

Section 39-831 effects a significant re-
duction in maximum punishments au-
thorized fer the ordinary felony offender.
In doing so it follows the recommenda-
tion of the American Law Institutes
Model © Penal Code, the American
Bar Association, the National Con-
ference on Criminal Justice, and the
National Council on Crime and Delin-
quency. Complementing this reduction
for the ordinary offender, this chapter
identifies the dangerous offender and au-
thorizes substantial confinement to iso-
late him from society.

Present law does not distinguish be-
tween the ordinary and dangerous offend-
er, In addition to the incredible variety
of sentencing combinations available,
present law offers a similar variety of

maximum punishments: life, any number .
of years, 25 years, 20 years, 15 years,_12 :
years, 10 years, 7 years—to mention

fewer than half, But, when it is noted

that 79.6% of all felony inmates in Ten- :

nessee were discharged in less than

three years in 1960, this chapter’s dis-
tinction between ordinary and dangerous -

offenders is much closer than present
law to the reality of our penocorrectional
system.

This section is adopted from the pro- :

posed revision of the Texas Penal Code

Other jurisdictions using three classes of :

felony sentences provide as follows:

[

=

i

PUNISHMENTS § 39-841
i rop. Class B-—Minimum up to 1% maxi-
lg%ajwyau Penal Code (Prop. Draft s 10 you oo e
Class A—No minimum; 20 year Class C—Minimum up to % maxi-
: maximum mum; 7 year maximum
Class B—No minimum; 10 year Model Penal Code (§6.06): .
maximum 1st Degree—1-10 mniinimum; life
- ini H ear ., maximum
Class G I;Ir:)axixtlxrxlrllmum’ 5y 2nd Degree—1-3 minimum; 10 year
i i d maximum
(15(?'}1)rl_sylvan1a Proposed Crimes Code 81 Degree—i-3 mintmum; & year
Class A—Minimum up to % maxi- maximum

(Alternate § 6.06):

1st Degree—1-10 minimum; 20 year
or life maximum

2nd Degree—same as above

3rd Degree—same a8 above

mum; 20 year maximum

Murder: minimum up to
10 . years; life
maximum

39-832. Imprisonment for misdemeanor.—(a)‘ A court may sen-
tence a defendant adjudged guilty of a class A misdemeanor to impris-
onment for a term less than one (1) year. _ )

(b) . A court may sentence a defendant adjudged guilty oi_:‘ a class B
misdemeanor to imprisonment for a term not to exceed ninety (90)
days.

:{c) A court may sentence a defendant adjudged guilty of a class C
misdemeanor to imprisonment for a term not to exceed ten (10) days.

(d) The court muy, in its discretion, provide in the order of judg-
ment suitable provisions and directions to the officer to whose custody
the prisoner is committed as will ensure that a defendant adjudged
guilty will be allowed to serve his sentence on nonconsecutive days,
and between specified hours, as may be stated in the judgment, The
order may specify time limits beyond which a continued absence shall
be considered an escape. The order may be revoked, suspended, or
amended by the judge of the committing court at any time until the
convicted person is lawfully released at or prior to the expiration of
his sentence. The convicted person may elect at any time to serve his
sentence on consecutive days.
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Sentencing hearing, see T. C. A, §40-
2301, as amended,

Derivation:

Tex. P. C. Prop. Rev, § 12.32,
N.Y. Rev. Pen. Law § 70.15(1}, (2).

Cross-References:

Credit against sentence, see T. C. A.
§ 40-2501, as amended.

Extended term imprisonment for ha-
bitual petty thief, see § 39-844.,

Good time credit, see T. C. A, §§41-
331—41-335.

“Misdemeanor” defined, see § 39-802.

Comment:

Although again essentially arbitrary,
the maximum jail terms for class A and
B misdemeanors prescribed by this sec-
tion are similar to those in the present
law, which often prescribes a year or six
months. The class C misdemeanor car-
ries the minimum fine and jail time.
Subsection (d) retains the provisions of
present T. C. A, § 40-2719,

Subchapter D. Exceptional Sentences

39-841. Fine based on gain.—(a) If a defendant has gained money,
or property by committing any category of felony, a court may sentence
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§ 39-842 CRIMINAL CODE = pyNISEMENTS

the defendant to pay a fine, in an amount fixed by the jury, not to CoMMENTS oF LAW RizvIsioN COMMISSION

A I

exceed double the amount of the defendant’s gain from committing the

felony.

(b) If a defendant has gained money or property by committing 5 -

class A or cl_ass B misdemeanor, a court may sentence the defendant to
pay a fine, in an amount fixed by the jury, not to exceed double the
amount of the defendant’s gain from committing the misdemeanor.

(¢) For purposes of this section, “gain” means the amount of money
or value of property derived from the commission of an offense, less the
amount of money or value of property returned to the victim or seized
Ey or surrendered to lawful authority before the sentencing hearing

egins.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

< Tex. P. C. Prop. Rev. § 1241,
N.Y. Rev. Pen. Law § 80.00.
Comment:

Cross-References: A fine based on the defendant’s gain
Collection of fines, see T. C. A. tit. 40, from committing an offense is a novelty
ch, 26, as amended. L. in Tennessee law, but should prove useful
Corporations and associations, #ee ' in requiring those who have profited
§ 39-861. from their offenses to disgorge. The
Ordlpary fiues, see subch. B. definition of “gain” in subsection (c)
Restitution, see T. C. A. §40-2304, an  encourages the return of money or prop-
amended. erty to the victim, :

Sentencing hearing, see T. C. A. §40-
2301, as amended. ’ §

39-842. Extended terin imprisoninent for habitual offender.—{(a) A
court may sentence a defendant adjudged guilty of a felony of the
second or third degree to an extended term of imprisonment if the court
df;tercxlnines under - subsection (¢) that the defendant is an habitual
offender.

(b) The extended term of imprisonment for an habitual offender
consists of:

(1) aminimun: term the court shall fix at not less than three (8)
years nor more than ten (10) years and a maximum at not more than
thirty (80) years, if defendant stands adjudged guilty of a felony of
the second degree; -

[\

oo

(2) a minimum term the court shall fix at not less than two (2) . |

years nor more than six (6) years and a maximum at not more than . ‘,
thirty (30) years, if defendant stands adjudged guilty of a felony of i

the third degree.

“{e) To determine that a defendant is an habitual offender, the court L

must find: '

{1) that the defendant previously has been convicted two (2) or :

more times of any category of felony; and

(2) that extended term imprisonment of the defendant is neces-

sary to protect the public.
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Derivation:
Tex. P. C. Prop. Rev. § 12.42.
N.Y. Rev. Pen. Law § 70.10.

Cross-References:

«“Conviction” defined, see § 39-107.

“Felony” defined, see § 39-802,

Tirst degree felony punishment, see
§§ 39-822, 39-831.

Habitual petty thief, see § 39-844.

Notice of exceptional sentence, see
T, C. A. § 40-1411, as amended.

Ordinary felony imprisonment, see
§ 89-831. .

Sentencing hearing, see T. C. A. §40-
2301, as amended.

Comment:

This section changes the present habit-
nal offender law, T. C. A. tit. 40, ch. 28,
in that: (1) a reasonable variety of pun-
ishments is authorized and the court is
afforded wide discretion in tailoring the
punishment to the individual habitual
offender and his pattern of conduct.
Present law provides only one penalty,
life imprisonment, which results in in-
frequent use of the sanction. (2) A pre-
diction of dangerousness is required. {3)

Section 39-842 eliminates the requirement
that the offenses be within designated
categories, see present T. C. A. §40-
2801, and changes the number of re-
quired prior offenses from three to two.
The net effect of these changes along
with (1) above should be an increased
utilization of the habitual offender sanc-
tion. Section 39-842 does not apply to the
repeater misdemeanant, whose most irri-
tating manifestation, the habitual petty
thief, is instead treated separately un-
der §39-844.

It should be noted thak the first degree
felony is not included as a “trigger” of-
fense in this section because it author-
jzes a sentence of life imprisonment in
every case. The definition of “felony” in
§ 39-802 also alters the present habitual
offender statute by allowing an increased
availability of foreign and federal fel-
ony convictions for enhancement pur-
poses, regardless of whether the act is
a felony in domestic law. Meanwhile,
the definition of *conviction” in § 39-107
insures the equitable imposition of the
sanction with regard to criminal epi-
sndes.

39-843. ¥Extended term imprisonment for organized criminal offender.

—(a) A court may sentence a defendant adjudged guilty of a felony
of the second or third degree to an extended term of imprisonment if
the court determines under subsection (¢) that the defendant is an
organized criminal offender.

(b) The extended term of imprisonment for an organized criminal
offender consists of:

(1) a minimum term the court shall fix at not less than three (3)
years nor more than ten (10) years and a maximum at not more than
thirty (30) years, if defendant stands adjudged guilty of a felony of
the second degree;

(2) a minimum term the court shall fix at not less than two 2)
years nor more than six (6) years and a maximum at not more than
thirty (80) years, if the defendant stands adjudged guilty of a felony
of the third degree.

() To determine that a defendant is an organized criminal offender,
the court must find:

(1) that the dzfendant stands adjudged guilty of a felony under
§39-1102; §39-1201; § 89-1602; chapter 19; chapter 20; §39-2102 or
89-2105; §39-2203; §39-2604 or 39-2605; §39-2704; chapter 28; or
chapter 29; and
) (2) that the felony of which the defendant stands adjudged guilty
i3 part of a pattern of conduct:

(A) constituting one or more offenses under the law of this state
or another jurisdiction; and .
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(B) continuing over a protracted period of time not less than

three (3) months; and

(C) carried on in concert by the defendant and five (5) or more

other persons; and

(3) that extended term imprisonment of the defendant is neces.

sary to protect the public.

CRIMINAL CODE . pyNISHMENTS
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Derivation:

_Tex. P. C. Prop. Rev. § 12.43.
Fed. Prop. Crim. Code § 3208.

Cross-Reférences:

First-degree felony punishment, sce
§§ 39-822, 39-831.

Gain fine, see § 39-841.

“Law’”’ defined, see § 39-107.

Notice of exceptional sentence, see
T. C. A, § 40-1411, as amended.

3(1)rdinary felony imprisonment, see § 39-

831.
Sentencing hearing, see T. C. A. § 40-
2301, as amended.

Comment:

In attempting to identify the partici-
pant in organized crime, this section
employs the three definitional elements
generally believed to evidence such par-
ticipation: selected offenses committed

in_concert with others as part of 3
criminal enterprise continuing over a .

long period of time, The three-month

requirement applies to both the “pat.

tern of conduct” and the defendan¥s per
sonal participation in the conduct. This
section tracks the proposed Federal Or-
ganized Crime Control Act of 1969, §,

30, 91st Cong., 2d Sess., § 1001, as well -
as a similar provision In the Proposed -

Federal Criminal Code.

The designated offenses are murder -

(§ 89-1102), kidnapping (§ 89-1201), ar-

son (§ 88-1602), theft (ch. 19), fraud

(ch. 20), bribery (§ 39-2102), tampering
with a witness (§ 39-2105), aggravated
perjury (§ 89-2203), aggravated promo-
tion of prostitution (§ 89-2604), com-

pelling prostitution (§389-2605). aggra- =
vated gambling promotion (§39-2704), .= .

weapons (ch. 28), and drugs (ch. 29).

%
g

i l’
“¢ Comment:

-5 felony level for punishment purposes the
. third misdemeanor theft conviction. It is

§ 39-845

aimed primarily at the misdemeanor bad
check writer and shoplifter, but of course

This section elevates to third-degree applies to all theft offeiises.

}

39.845. Concurrent and consecutive terms of imprisonment for fel-

ony—(a) If a defendant has been adjudged guilty of more than one

% felony offense, the judge shall determine whether to impose concurrent

% or consecutive sentences for the offenses, subject to the limitations in

subsections (b)-(e). Sentences are deemed to run cong:urrently unless
the judge states in the sentence that they run consgcutwely.
(b) The judge shall consider the gravity and circumstances of the

= offenses and the history, character, and rehabilitative needs of the de-

" fendant in determining whether to impose consecutive sentences.
! (c) The judge may not impose consecutive sentences for offenses

" arising out of a single criminal episode.

 (d) If the judge lawfully determines to impose consecutive sen-
- tences, the aggregate minimum of all sentences imposed may not exceed
! ten (10) years’ imprisonment and the aggregate maximum of all sen-

" tences imposed may not exceed thirty (80) years’ imprisonment. unlgss
“ an offense for which the defendant is sentenced authorizes life impris-

onment. .
(e) The limitation in subsection (d) applies: v
(1) if a defendant is sentenced at the same time for more than one

nffense; or
(2) if a defendant is sentenced at different times for one or more

> offenses all of which were committed prior to imposition of sentence

39-844. Extended term imprisonment for habitual petty thief.—(a)

A court may sentence a defendant adjudged guilty of misdemeanor
theft under chapter 19 to an extended term of imprisonment if the @ -
court determines under subsection (¢) that the defendant is an habitual i

petty thief.

(b) The extended term cf imprisonment for an habitual petty thief v
congists of a minimum the court shall fix at not less than one (1) year
nor more than two (2) years and 2 maximum at not more than six (6), i

years.

(¢) To determine that a defendant is an habitual petty thief, the .

court must find:
(1) that defendant previously has been convicted two (2) or more
times of misdemeanocr theft; and

(2) that extended term imprisonment of the defendant is neces- -

sary to protect the public.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 12.44,
Conn. Gen. Stat. § 53-42(a),

Cross-References:
“Conviction” defined, see § 39-107.
Gain fine, see § 39-841.
“Misdemeanor” defined, see § 39-802.
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T. C. A, § 40-1411, 55 amended.
see § 39-832.

2301, as amended.
Theft, see ch. 19.

Notice of exceptional sentence, see ;

Sentencing hearing, see T. C. A. §40-

for any one or more of them ; or

state or federal jurisdiction.

Derivation:

Tex. P. C. Prop. Rev. § 12.45.

Fed. Prop. Crim. Code § 3206.
Cross-References:

“Criminal episode” defined, see § 39-

Joinder of multiple offenses, see T. C.

{ A. §§ 40-1602, 40-1603, as amended.

Multiple sentences prohibited, see § 39-

Notice of exceptional sentence, see

! T.C. A, §40-1411, as amended.

Sentencing hearing, see T. C. A. § 40-

. ..7% 2301, as amended.
Ordinary misdemeanor imprisonment, '

Comment:

T. C. A, §40-2711 presently vests the
. trial court with discretion to decide

<4 whether or not to cumulate sentences
Lo when a defendant is adjudged guilty of

(8) if a defendant has already been sentenced by a court of this
state, other than the present sentencing court, or by a court of another

COMMENTS OF LAW REVISION COMMISSION

two or more offenses. This discretion is
unconfined - and unstructured, and the
Supreme Court has reviewed its exercise
according to the abuse-of-discretion
standard that, of zourse, nearly always
results in upholding the trial court. See,
e.g., Britt v. State, 2 Tenn. Crim. App.
581, 456 S. W. (2d) 625 (1969).

The rationale for authorizing consecu-
tive sentences is that the multiple offend-
er, like the habitual offender, may be
dangerous 2nd require long-term impris-
onment for the protection of society.
This rationale iz but dimly recognized
in present law, which appears to sen-
tence offenses rather than offenders, and
§ 89-845 revises this law to accomplish
the vroper objectives of the consecutive
sentence authorization.

Subsection (a) continues the present
law’s authorization for consecutive sen-
tences, and subsection (b) provides
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§ 39-846

standards to guide the trial court in de-
ciding when to impose consecutive rather
than concurrent terms.

Subsection (e¢) conforms to the com-
pulsory joinder—multiple convictions——
single sentence policy of ch. 8 (multiple
prosecutions and double jeopardy) and
tit. 40, ch, 16, as amended, (joinder, sev-
erance, and consolidation}; offenses aris-
ing out of a single criminal episode are
treated as one unit throughout this code
and consecutive sentences are thus in-
appropriate for them. The definition of
“criminal episode” iz discussed in the
comments to §389-107 and ch. 3.

Subsection (d) limits the aggregate
of all consecutive terms lawfully imposed
to that already prescribed for the most
dangerous offenders, §§39-842 (habitual
offender; and 39-843 (organized criminal
offender), with exceptions, of course, for

the capital and first-degree felon.

The application of the aggregate term
limitation in subsection (d) is spelled
out in the three subdivisions of subsec-
tion (e). The defendant convicted of mul-
tiple offenses in a single trial is the
most common occasion for choosing be-
tween concurrent or consecutive terms,
and is described by subdivision (1). Sub-
division (2) contemplates a defendant
who is sentenced for offenses A and B

39-846. Capital felony penalty for minor defendant.—A defendant ! :
- adjudged guilty of a capital felony who was younger than eighteen (18) .. prosecution.
years at the time he committed the felony shall not be sentenced 0. i

CRIMINAL CODE ¢ pyNISHMENTS

after he has committed undiscovered of. v °
fenses X and Y. When he is later sep.: -
tenced for offenses X and Y, the toty .. ¢

Notice of exceptional sentency, see
T, C. A. § 40-1411, as amended.
Sentencing hearing, see T. C. A. § 40-

5
i
-t
:

term for those offenses, when added % ' 9301 as amended.
the already imposed term for offenses = "“hjrd.degree felony punishments, see
A and B, may not exceed the minimun '} §§ 39-822, 39-831.

10—maximum 380-year limitation of suh.
section (d); and subsection (d) applies. Comment:

whether, at the time defendant is sen.’ ¢  gection 39-847 essentially retains pres-
tenced for offenses X and Y, he is serv. ;.| ent law. It preserves the trial court’s
ing his sentence for offenses A and Bor . giscretion to deal appropriately with, for
has completed serving that sentence, On' "% example, a first offender who does not
the other hand, if defendant commits g° ¢ merit even a year in the penitentiary.
new offense after being sentenced, either: ¢
for offenses A and Bor X and Y, forex. - :

§ 39-861.

Reduction to misdemeanor also avoids
the collateral consequences of a felony
conviction—e.g., loss of voting rights, a
serious criminal record.

T. C. A, §40-2703 authorizes the jury
to take similar action in commuting a
one-year minimum prison sentence to a
workhouse term of less than one year.
Since third-degree felonies carry a mini-
mum of 1-2 year imprisonment, the re-
duetion of that sentence to a misde-
meanor term is only a slight change from
present law,

ample, while on bail or probation o~ ”  89.848. Admission of unadjudicated offense.—(a) A defendant may

parole or in the penitentiary, the limita.:
tion of subsection (d) does not apply::
and defendant may be sentenced to the
maximum term authorized for the new - ;
offense. i
Subdivision (3) describes the final ap. -
plication of the limitations in subsection
(d) and covers, for example, a defendant - ! gtands adjudged guilty.
already serving a sentence imposed in. .-
one county who is subsequently convicted
and sentenced in another county. The
court in the second county must add the
first county term to whatever term it
assesses and the sum may not exceed the -

t
:
z
£
<

tion and venue over the offense.

admit during the sentencing hearing his guilt of one or more unadjudi-
cated offenses and request the court to take each into account in
determining sentence for the offense or offenses of which he stands
adjudged guilty. The court may not take into account an admitted
offense of a highker category than any of the offenses of which defendant

(b) Before the court may take into account an admitted offense,
the court must obtain consent from the district attorney with jurisdie-

(c) If the court takes into account an admitted offense, subsequert

minimum 10—maximum 30-year limite .| progecution of the defendant is barred for the admitted offinse.

tion, o

death, but shall be sentenced for a felony of the first degree. <
¢ 4 Derivation:
i Tex. P. C. Prop. Rev. § 12.48,
COMMENTS OF LAW REVISION COMMISSION | Hawaii Prop, Pen. Code § 607.
Derivation: g First-degree felony punishments, see Model P. C. § 7.05(4).
. P. C. Prop. Rev. § 12.46. § 89-822, 39-831. o )
Tex. P. C. Prop. Rev. § 12.46 Sentencing hearing, see T. C. A, §40.- | Cross-References: )

Cross-References: 2301, as amended. {4 Detainers, see T. C. A, tit. 40, ch. 81,

Capital murder, see § 89-1105.
Computation of age, see § 39-106.

39-847. Reduction of third-degree felony t¢ misdemeanor.—A court’ |

subeh, B, as amerded.

Notice of exceptional sentence, see
T. C. A, § 40-1411, as amended.
: Sogfft‘ense categories, see §§ 39-803, 389-

Comment:
This section is new to Tennessee lawgg‘;

S.entencing hearing, see T. C. A. §40-

may set aside 2 judgment of guilt of a felony of the third degree, and;
enter a judgment of guilt and sentence a defendant for a class A misde! " :
meanor, if the court finds, after considering the gravity and cirecum-; ;
stances of the felony committed and the history, character, and re\i’J
habilitative needs of the defendant, that it would be unduly harsh toi -
sentence the defendant for the felony of which he was adjudged guilty.
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Derivation:

Tex. P. C. Prop. Rev. § 12.47.
Fed. Prop. Crim, Code § 3004,

76

Cross-References: :
Misdemeanor punishments, see §§3%i 3
823, 39-832, : . ot

2301, as amended.

Comment:

This novel provision permits a defend-
ant, if the distriet attorney and trial
court agree, to “clean the slate” of un-
charged offenses by having the judge or

(d) An admission by a defendant made or attempted to be made
under this section shall not be admissible as evidence in any subsequent

COMMENTS OF LAw REVISION COMRIIE JION

jury take them into account in assess-
ing a sentence for the instant offense
of which the defendant stands convicted.
The appropriate application of this sec-
tion will help prison morale and encour-
age rehabilitative efforts by removing
the threat of future prosecution and re-
strict to some extent the current wide-
spread use of detainers. It will also im-
prove law enfercement’s clearance rate
and permit the prosecution to. dispose of
many offenses in a single criminal action.
The type of offense a defendant may
successfully admit is limited—for exam-
ple, he may not in a theft case.admit
murder and bar subsequent prosecution
for that offense-—and subsection (b) pre-
vents one court from wiping out charges
before another court without first oh-
taining the prosecutor’s permission.

| Subchapter E. Corporations and Associations

39-861. Authorized punishments for corporation and asseciation.—
(a) If a corporation or association is adjudged guilty of an offense

™
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that provides a penalty consisting of a fine only, a court may senteng i

the corporatlon or association to pay a fine, in an amount fixed by the
judge or jury, not to exceed the fine provided by the offense.

(b) If a corporation or association is adjudged guilty of an offeng

that provides a penalty including imprisonment, or that provides ng -
specific penalty, a court may sentence the corporation or associationty  :

pay a fine, in an amount fixed by the judge or jury, not to exceed:

(1) ten thousand dollars ($10,000) if the offense is a felony of any F '

category; or

(i «Agsociation” defined, see §107.

PREPARATORY OFFENSES § 39-901
\ COMMENTS OF LAw REVISION COMMISSION
 Derivation: Comment: ) _
“ New. This section ensures that the imposi-

- tion of a fine on a partnership, for ex-
ample, will have the same effect as a
fine imposed on a corporation. The fine

Collection of fines, see T. C. A. tit. 40, may be paid out of the assets of the
ch. 26, as amended. organization but partners, stockholders,

: Cnmmal responsibility of sgent for and members of the organization not in-

! his own act, see § 39-525. dividually responsible for the crime are

E not indeperdently liable for the fine,

Cross-References:

(2) two thousand dollars ($2,000) if the offense is a class A or ‘

clags B misdemeanor ; or
(3) fifty dollars ($50) if the offense is a class C misdemeanor,

(c) In lieu of the fines authorized by subsections (a) and (b)(1)
and (b) (2), if a court finds that the corporation or association gained;" :
money or property through the commission of a felony or class Ao .
- class B misdemeanor, the court may sentence the corporation or associa

tion to pay a fine, in an amount fixed by the judge or jury, not to exceel
double the amount gained, in accordance with the criteria set out in’

§ 39-841,

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 12,51,
N.Y. Rev. Pen. Law §§ 60.25, §3.10Q.

Cross-References:

“Association” defined, see § 39-107.

Criminal responsibility of corporation
and association, see ch, 5, subch. B.

Criminal responsibility of agent for
own act, see § 39-526.

Criteria for imposing fines, see § 39-
821,

Dissolution of corporation, see T, C. A.
§ 48-1012, o

Effect of fine on corporation and asso-
ciation, see § 59-862.

“Felony” defined, see § 39-802.

“Gain” defined, see § 39-841.

Probation, see T. C. A. tit. 40, ch. 27,
as amended,

Sentencing hearing, see T. C. A. § 40-
2301, as amended.

Comment:

All authorized punishments for a cor
poration or association convicted of an
oiffense (whether under this code or an
other law) are set out in this section, If:

the offense itself (outside this code) pre-
scribes the fine, the amount presecribed:- -
controls under subsection (a). If the of- .
fense authorizes imprisonment, either

exclusively or in combination with a fine,:

or if it contains no penalty, subsection’ -
(b) lists the authorized punishments .
based on the classification of the offense. -

Offenses contemplated by subsection (b)
mz:.iy be located either in or out of this:
code,

demeanors; see the comment to § 39-84L:

Heretofore, Tennessee courts have been fv

hampered in dealing with corporate of
fenders by the lack of appropriate sanc-:

tions. This section should rectify that‘

situation.

Subsection (c) authorizes the gan
fine alternative for all but class C mis

g - CHAPTER 9
PREPARATORY OFFENSES
SECTION.. SECTION.
© 89-901. Criminal attempt. 39-904. Renunciation defense.

; 89-902, Criminal conspiracy. 39-905. No offense,
= 39-903. Criminal solicitation.

39-901. Criminal attempt.—(a) An individual, corporation, or asso-
~ ciation commits criminal attempt if, acting with the kind of culpability
; otherwise required for the offense:
(1) heintentionally engages in action or causes a result that would
: constitute the offense if the circumstances surrounding his conduct
were as he believes them to be; or

(2) he acts with intent to cause a result that is an element of the
offenge, and he believes his conduct will cause the result Wlthout fur-
ther conduct on his part; or
(3) he acts with intent to complete a course of actlon or cause
a result that would constitute the offense, under the circumstances
surrounding his conduct as he believes them to be, and his conduct
constitutes a substantial step toward commission of the offense.

(b} Conduct does not constitute a substantial step under subsection
(a) (3) unless the actor’s entire course of action is corroborative of
his intent to commit the offense.

(¢) It is no defense to prosecution for criminal attempt that the
- offense attempted was actually committed.

. (d) Criminal attempt to commit a capital felony is a felony of the
" 1 first degree. Criminal attempt to commit a felony of the first degree is
a felony of the second degree. Criminal attempt to commit a felony of
1 the second degree is a felony of the third degree. Criminal attempt to

ko A g 8 bt Sy A ek

-1 commit a felony of the third degree is a class A misdemeanor. Criminal
39-862. REffect of fine on corporation and association.—A fine im-|
posed as punishment for commission of a crime by a corporation! :

- attempt to commit a class A misdemeanor is a class B misdemeanor.
Criminal attempt to commit a elass B or C misdemeanor is a clags C mis-

partnership or other association may be collected only from the assels| . | demeanor,

of the defendant corporation, partnership or other association and netl COMMENTS OF LAW REVISION COMMISSION

from the individual assets of the stockholders, partners, or members: Derivations Cross-Ref. .

thereof who are not individually criminally responsible for the €on, | ey p, G, Prop. Rev. § 15.01. 318(:1;"%2;:?856” 39-107.

duct forming the basis of the conviction. -1 Model P, C. §5.01. “Association” defined, see § 39-107.
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Attempt as lesser included offense, see
T. C. A. § 40-2203, as amended.

“Conduct” defined, see § 39-107.
1O:;Elemenfz of offense™ defined, sce § 39-

Facilitation, see § 39-503.

Multiple sentences for inchoate and ob-
ject offenses prohibited, see § 39-301.

Renunciation defense, see § 39-904.

Comment:

This general attempt statute is not
new to Tennessee law. See T. C. A, § 39-
603. However, the separate attempt stat-
utes accompanying several offenses in
the present law, e.g., T. C. A. § 89-503
(attempt to burn property), T. C. A.
§ 39-4410 (attempt to commit sabotage),
T. C. A, §39-33056 (attempt to suborn
perjury), are combined into this one sec-
tion. The offense of criminal attempt,
as defined in §39-901, applies in con-
juniction with all of the offenses defined
in the Criminal Code. Furthermore, un-
der this general statute the elements
necessary to establish eriminal attempt,
and the penalties for its commission, are
uniform; whereas under present law the
elements of and penalties for an at-
tempt vary widely depending upon the
particular offense attempted. See gen-
erally Model P, C. §5.01, Comment at
24-25 (Tent. Draft No. 10, 1960).

Criminal attempt is an inchoate of-
fense directed at the single actor whose
intent is to commit an offense, but whose
actionsg, while strongly corroborative of
his criminal intent, fail to achieve the
criminal objective intended. Accordingly,
the offense is basically one of criminal
intent coupled with acts that clearly dem-
onstrate the acter’s proclivity toward
criminality.

Subsection (a): Elements of Qffesise.

Subsection (a) defines three varieties
of the offense of criminal attempt; all
three varietieés retain the traditional re-
quirement of specific intent to commit
an offense, Thus, an actor must either in.
tentionally engage in criminal acts or
intend to accomplish a criminal result.
This requirement is zonsistent with pres-
ent law, see Clark v, State, 86 Tenn, 511,
8 S. W, 145 (1888); State v. Johnson, 2
Shannon’s Cases 539 (1877).

Subdivisions (1)-(8) . are not intended
to define mutually exclusive kinds of
criminal attempt, however. Rather, these
three subdivisions set out alternative
statutory tesvs for determining if a
course of coidny® that does not produce
a proseribed hasiid ean be classified as
an attempt to commit an offense. Subdi-
vision (1) is directed at a completed
course of conduct, while subdivisions (2)
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and (3) focus on conduct that is incom.
plete in the sense that it is cut short at
some point in time before accompligh.
ment of the intended criminal objective,

Thus, a completed course of conduct con. |..
stituting a criminal attempt under sub. |

division (1) could also include -conduct

sufficient to establish attempt respon. |

sibility under subdivisions (2) and (8),

In addition to the elements required
by subdivision (1), (2) or. (3), to he
convicted of criminal attempt the actor
must act “with the kind of culpability
otherwise required” for the object of.

fense. Usually this culpability element |
will apply to circumstances surrounding |

conduet that are included as an element
in the definition of the object offense,
To illustrate, assume the object offense
is sale of a firearm to an intoxicated
person, § 39-2704, for which recklessness
with respect to the intoxication of the
buyer (a circumstance surrounding con.
duct) suffices to establish guilt. An actor
could be convicted of attempted sale of

a firearm to an intoxicated person if he | !

was reckless about whether “the buyer
were intoxicated - (culpability otherwise
required for the offense) and intention-
ally offered to sell the firearm in a man.
ner constituting a “substantial step”
toward committing the offense.

One objective of §39-901 iz to elimi-
nate what are commonly labeled the le-
gal and physical or factual impossibility
defenses from the law of attempt. The

distinetion sometimes made by courts |}

between legal and physical impossibility
1s nebulous, and in apyir~ing § 39-901 the
difference is immaterial. 'The present law
in this regard is complex and confusing,
and no doubt this section criminalizes
some conduct that would not be an of:
fense under existing law. In this con-
nection it should be recalled that there
must be an object offense before there
can be a criminal attempt; an actors
belief that his eonduct is criminal when

there is no such offense cannot consti- |

tute a criminal attempt. )

_Subsection (a)(1) prevents exoners- | -
tion of a person who intentionally en- |

gages in a course of conduct that, under
the surrounding circumstances as per-

ceived by the actor, would constitutes | :

completed offense but does not because

the ‘actual circumstances make commis- | -
sion of the offense impossible, Thus un- '}

der subsection (a)(1) an actor could be
convicted of criminal attempt to receive
stolen property under § 89-19G3 (theft)

if he accepted goods he believed to have | :
been stolen, intending to deprive the i

owner of their value, which were not
actually stolen goods.

A Rt
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Subsection (a)(2) is a codification of
the generally accepted “last proximate
act” doctrine as a basis for imposing
attempt responsibility. If an offense is
defined in terms of crusing a certain re-
sult, an actor comr. - an attempt at the
point when he has. done everything he
believes is necessary to accomplish the
intended criminal result, For example,
a wife conmimits attempted murder under
§ 39-1102 when she repl.aces.her hus-
band’s nightly sleeping pill with a cya-
nide tablet, intending to cause his death
and believing he will take the tablet and
die as a result. The fact that the hus-
band does not take the tablet, or that
he does not die following its ingestion,
does not alter the wife’s responsibility
for attempted murder, since she believed
her conduct would cause her husband’s
death without further conduct on her

art,
r Subsection (a)(8) formulates a gen-
eral standard to determine at what point
acts performed in the course of a crim-
inal enterprise become punishable as a
criminal attempt. This is the most diffi-
cult task in defining attempt responsi-
bility, and, although courts use various
tests to resolve the question, the basic
element traditionally required is that
the actor’s conduct must proceed beyond
“mere preparation.” See Dupuy v. State,
204 Tenn. 624, 325" S, W. (2d) 238
(1959). Subsection (a)(8) provides that
the point of attempt responsibility, be-
yond mere preparation but short of the
completed offense, i1s reached when an
actor's intentional acts constitute a “sub-
stantial step toward the commission of
the offense.” Because of the infinite va-
riety of factual situations that can arise,
subsection (a)(8) leaves the issue of
what constitutes a substantial step for

§ 89-902

determination in each particular case.
As in subsection (a) (1), the phrase “un-
der the -circumstances as he believes
them to he” is included to prevent im-
possibility from being raised as a de-
fense. ’

Subsection {(b): Corrcboration.

In addition to the substantial step re-
quirement of subsection (a)(8), subsee-
tion (b) prescribes an additional element
to distinguish attempt from preparation:
the actor’s “entire course of action”
must be corroborative of his intent to
complete the offense. The substantial
step approach, which focuses on what
has already been done rather than on
what remains to be done, will probably
expand attempt responsibility by draw-
ing the line of criminality farther back
from the completed offense. To exclude
innocent acts, therefore, subsection (b)
requires proof of acts corroborative of
criminal intent, and if an act standing
alone appears innocuous or ambiguous,
there is no attempt responsibility re-
gardless of how close to completing an
offense the actor had come.

Subsection (c¢): Completion No Defense.
Subsection (c¢) expressly eliminates the
defense that the offense hag in fact been
committed. This alters prior Tennessee
law which allowed such a defense. Me-
Gowen v. State, 221 Tenn. 442, 427 S. W.
(2d) 555 (1968); Gervin v. State, 212
Tenn. 653, 371 S. W. (2d) 449 (1963).

Subsection (d): Penalties.

Subsection (d) standardizes the pun-
ishments. authorized for all attempt of-
fenses, punishing criminal attempt at
the next lower grade than the object
offense attempted.

39-902. Criminal conspiracy.—(a) An individual, corporation, or
association commits criminal conspiracy if, with intent that an offense

be committed:

(1) he agrees with one or more persons that they or one or more
of them engage in conduct that, under circumstances surrounding his
conduct as the actor believes them to be, would constitute the offense;

and

(2) he or one or more of them performs an overt act in pursuance

of the agreement.

(b) - A coconspirator’s criminal responsibility for the offense com-
mitted in furtherance of the conspiracy is determined under chapter 5,

subchapter A.

(e) It is no defense to prosecution for criminal conspiracy:
" {1) that one or more of the coconspirators is not criminally respon-

sible for the object offense; or
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(2) that one or more of the coconspirators has been acquitted, ha5§
not been prosecuted or convicted, has been convicted of a dif‘ferent§

offense or of a different type or class of offense, or is immune from:

prosecution; or

(8) that the agreement of a purported coconspirator was feigned;%
or

4) .that the a_ctpr belongs to a class of persons who by definitioy
of the object offense is legally incapable of committing the offense in |

an individual eapacity; ~ » T

(5) that {he ob!ct offense was actually committed.

) (d). plnless otherwise provided by law, it is a defense to prosecution
for criminal conspiracy:

(1) that the actor is the victim of the object offense ; or

) .(2) @hat the object offense is so defined that the actor’s conduct is
inevitably incident to its commission.

(e) Criminal conspiracy to commit a capital felony is a felony of .

the ﬁrsj: degree. Criminal conspiracy to commit a felony of the first
degree is a felony of the second degree. Criminal conspiracy to commit
a felony of the second degree is a felony of the third degree. Criminal

conspiracy to commit a felony of the third degree is a class A misde.

meanor. (?riminal conspiracy to commit a class A misdemeanor is 1
clgss B misdemeanor. Criminal conspiracy to commit a class B or class C
misdemeanor is a class C misdemeanor.,

» COMMENTS OF LAW REVISION COMMISSION
Derivation:
Tex. P. C. Prop. Rev. § 15.02.
Model P. C. §§ 5.03(1), 5.04(1).

Cross-References:
“Act” defined, see § 39-107.
“Association” defined, see § 39-107.
Complicity, see ch, 5, subch. A.
“Conduct” defined, see § 39-107.

provides a means of striking against the
special danger incident to group criminal
activity and facilitates prosecution of
the group by providing extraordinary

evidentiary and procedural advantages,
Section
tion of the present Tennessee law of con-
:pxricy,. o gh A, }§§ 31:9-1101—39-1107,
! mphasizing the inchoate aspect h
Defgpse explained, see § 39-203, offense without interfering wgcic th?afptro?
?Sf;;iltiﬁligﬁ’ see §39£50f3' tat . gﬁdural and evidentiary advantages of
over out-of-state conspir- e ou i e

acy, ses § 55,104 offensgr& P proaecutlon; aspect of the
Multiple sentences for inchoate and
object offenses prohibited, see § 89-301.

ens cast in terms of “two or mwore persons”
Renunciation defense, see § 39-904. P

agreeing to commit any indictable of-

Comment: fense, T. C. A. §39-1101, reﬁecting the

Criminal conspiracy, a common-law
_ crime, has become firmly established as
an offense that serves dual roles in mod-
ern criminal jurisprudence. Functioning
as an inchoate offense, criminal conspir-
acy fixes the point of legal intervention
at agreement to commit a erime coupled
with an overt aet. Thus, it reaches fur-
ther back into preparatory conduct than
criminal attempt, § 89-901, but not as far
back as. criminal solicitation, §39-903.
In its second role ecriminal conspiracy
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multilateral relationship. Section 39-902
adopts a unilateral approach, directing

ity by formulating the offense in terms
of conduct sufficient to establish the re-
sponsibility of a given actor rather than

sequence of the unilateral approach is
that the disposition of persons with
whom an actor allegedly conspired will
not necessarily determine the actor’s
responsibility for criminal conspiracy.

39-902 is esseatially a clarifica- | -

F

T

The present definition of conspiracy is | -

common-law notion of conspiracy as s |

the inquiry to each individual’s culpabil- |

the conduct of a group. The major con- j °

o
i
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example, under §39-902 a single
Ec?tl;r can be indicted, tried, and con-

victed alone.

Subsection (a) : Elements of Offense.

Subsection (a) prescribes the elements
of criminal conspiracy in terms that clar-
ify present law without substantial alter-
ation. The mens rea required, “intent
that an offense be committed,” explicates
present law, which specifies that the
agreement must be positive and that
neither mere knowledge, acquiescence or
approval of the act without cooperation
or agreement to cooperate is sufficient
to constitute an actor as a party to the
crime of conspiracy. Solomon v. State,
168 Tenn. 180, 76 5. W. (2d) 831 (1934).
This section alters present Tennessee
law, in that (1) the previous require-
ment of conspiracy to commit “an in-
dictable offense,” T. C. A. §89-1101(1),
is changed to conspiracy to commit an
offense, and (2) the other listed of-
fenses, including a conspiracy to
“ .. commit any act injurious to public
health, public morals, frade or com-
merce . . ., T. C. A. §89-1101(7), is
eliminated if such acts are not criminal
offenses. See McXennie v. State, 214
Tenn. 195, 8379 S. W. (2d) 214, rev'd on
other grounds, 360 U. S. 449 (1960);
Owens v. State, 178 Tenn. 32, 164 S. W.
(2d) 529 (1941).

Subsection (a){1l) requires that the
actor agree with another to engage in
conduct that would constitute the offense
“under the circumstances surrounding
his eonduct as the actor believes them to
be.”” This language parallels that used
in criminal attempt to foreclose raising
impossibility as a defense,

In addition to the agreement required
by subdivision (1), to establish conspir-
acy the actor or another coconspirator
must perform “an overt act in pursuance
of the agreement” under subdivision (2).
The express overt act requirement is
not new to Tennessee law. See T. C. A.
§ 39-1102. However, this section requires
an overt act for all offenses, and thus
eliminates certain exceptions to the re-
quirement of proof of an overt act, i.e,
felony on the person of another, arson,
or burglary, presently coniained in
T. C. A. §39-1102. See State v. Smith,
197 Tenn. 850, 273 S. W. (2d) 1438
(1954). The overt act element is in-
cluded to require proof beyond the bare
agreement that a socially dangerous
combination exigts.

Subsection (b): Conapiracy Not Com-
plicity.
Subsection (b) is a precautionary
statement to make clear that criminal

§ 89-902

conspiracy is an inchoate offense and
not a theory of complicity. In the Crim-
inal Code the complicity provisions are
the exclusive method of determining
eriminal responsibility for the conduct
of others. This subsection continues the
present Tennessee law which holds con-
spiracy to be a separate offense in itself.
Owens v. State, 178 Tenn. 32, 164 S. W.
(2d) 629 (1941).

Subsection (c): Defenses Excluded.

Subsection (c) expressly rejects cer-
tain defenses often raised in conspiracy
prosecutions. Subdivisions (1)-(3) em-
phasize the section’s unilateral approach
to criminal conspiracy, providing that
an actor’s responsibility for criminal
conspiracy does not depend upon the re-
sponsibility of his coconspirators. Ac-
cordingly, under subdivision (1), & co-
conspirator’s insanity or juvenile status,
for example, will not affect the actor’s
responsibility for criminal conspiracy.
Likewise, under subdivisions (2) and (3)
the ‘acquittal or insincerity of a co-
conspirator is not a defense; this changes
present law, under which the acquittal of
one of two conspirators mnecessarily re-
quires acquittal of the other, Delaney
v. State, 164 Tenn. 432, 61 S. W. (2d)
485 (1932), and the feigning of one
conspirator negates the element of a
positive agreement necessary for the of-
fense. Id. On the other hand, the fact
that one of two conspirators secured
immunity from prosecution by becom-
ing a prosecution witness does not bar
conviction of the other, see Cline v.
State, 204 Tenn, 251, 319 S. W. (2d)
227 (1959), and this policy is preserved
in subdivision (2). Subdivision (4) tracks
§ 89-504 (complicity) to ensure the same
responsibility for coconspirators that is
shared by parties to crime, Subdivision
(5) parallels §39-901(c) (criminal at-
tempt).

Subscetion (d): Defenses Available.

Subsection (d) is identical with § 89-
505 (complicity) and exonerates an
actor from responsibility for criminal
conspiracy when the legislature has ex-
cluded the actor from responsibility for
the object offense.

Subsection (e): Penalties.

The present statutes punish conspir-
acy as a misdemeanor, T. C. A, §390-
1108, or if the conspiracy falls within
the provisions of T. C. A. §§ 39-1104—
39-1197, the penalties range from 2
to 21 years..This section punishes con-
spiracy as a C¢rime of one grade less
than that of the object crime.
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39-?0.‘)_’. Crimir}al solicitation.—(a) An individual, corporation, ¢
association commits criminal solicitation if, with intent that a capita}.

felony or felony of the first degree be committed, he requests, com. -

mands, or attempjcs to induce another to engage in specific condug}:
that, under the circumstances surrounding his conduct as the actor’
believes them to be, would constitute the felony or make the other’
a party to its commission.
(b)‘ An individual, corporation, or association may not be convicte]:
of criminal solicitation: !
) (1) upon the uncorroborated testimony of the person a’llegedlyf
solicited; and |
(2) unless the solicitation is made under circumstances corrobors.
tive of both the solicitation itself and the actor’s intent that the other
person act upon the solicitation. ‘
‘(c)- It is no defense to prosecution for criminal solicitation:
~ (1) that the person solicited is not criminally responsible for the
felony solicited ; or
(2) that the' person solicited has been acquitted, has not bee
p}'osecuted or convicted, has been convicted of a different offense or of 3
different type or class of offense, or is immune from prosecution; or ’
(8) that t.h(_a actpr belongs to a class of persons who by definition
pf t‘:he; felony solicited is legally incapable of committing the offenge inan
individual capacity; or -
4) @ha:t the fqlony solicited was actually committed. :
(d) Cr}m}nal solicitation of a capital felony is a felony of the first’
degree. Criminal solicitation of a felony of the first degree is a felony of,
the second degree. 3

b

-
I

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 15.083.

Cross-References:

“Association” defined, see § 89-107.

Complicity, see ch. 5, subch. A.

“Conduct” defined, see § 89-107.

Tacilitation, see § 39-503.

Multiple sentences for inchoate and
object offenses prohibited, see §39-301.

Renunciation defense, see §39-904.

Comment:

Section 39-903 introduces a mnew of-
fense to Tennessee penal law, punish-
ing a person who solicits another to
commit a capital or first-degree felony.
Solicitation has been recognized in Ten-
nessee as a common-law offense. See
Gervin v. State, 212 Tenn. 653, 371
S. W. (2d) 449 (1968). The conduct pro-
scribed by § 39-9038 would not establish
the actor’s responsibility as a party to
an offense, under §§ 39-501, 39-502, be-
cause a cormpleted offense is required for

84

complicity responsibility. Nor would the
actor be amenable to punishment as '

conspirator since the offense of eriminal
conspiracy, § 39-902, requires an agree- ;

ment and overt act, Although in some: ~

cases the solicitous conduct might con- |
stitute a criminal attempt under §3-!
901, the usual solicitation would not:
Hence criminal solicitation applies to &

narrow area of conduct very close to the |’

beginning of a criminal enterprise and
may be thought of as an “abtemptel
conspiracy.

Tie nature and gcope of § 39-903 ms
be_i}lustrated by a case %n which K
solicits B to kill C. If B agrees to d
S0, and either A or B acts in further

ance of the agreement, both A and B .

are guilty of conspiracy. If A shoots at
C but misses, both A and B are guilty
of attempted murder, If, however, B e |
fuses to undertake the homicidal project,
the conduct of A is not criminaF under
existing law, but A is guilty of crim-
inal solicitation under §89-1503.

PREPARATORY OFFENSES

Present law contains several offenses
punishing specified types of solicitation,
e.g., T. G A. §39-8605 (solicitation of
prostitution); T. C. A. § 39-805 (bribery

* of court officials or jurors), covered in
. the definition of the new object offense,
| e.g., §839-2102, which punishes an offer
t to bribe. Thus, when considered appro-
! priate becauae of the nature of the ob-
i ject offense, solicitation of offenses lower
{ than first-degree felony is included in

»‘*_:;,
£
g
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]
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the definition of the offense, whereas
under § 39-903, the solicitation of any
capital or first-degree felony is an of-
fense.

The general solicitation offense of § 39-
903 applies only to the most serious

© erimes because it reaches so fur back

75

into preparatory conduct. The acts pro-
hibited by subsection (a) are of an ac-
tive, positive nature, and the culpable
mental state required is specific intent.
Moreover, the solicitation must be of
specific conduct thus excluding, for ex-

. ample, a political speech, however in-

flammatory.
As in criminal attempt, the phrase

i “under the circumstances surrounding
: his conduct as the actor believes them to

4

!
?
;

be” precludes impossibility as a defense,
The last phrase of subsection (a), “or
wnuld make the other party to its com-
mission,” ensures that a person who
requests another to engage in complici-
tous conduct, rather than perpetrate the

§ 39-904

offense, can be convicted of ecriminal
solicitation.

Subsection (b) reflects the same con-
siderations that underlie the corrobora-
tion requirement for the gencral attempt
offense, § 39-901. Since solicitation crim-
inalizes a communication that is likely
to occur under circumstances of low
visibility, subsection (b) requires more
evidence than just the testimony of the
person allegedly solicited. Furthermore,
there must be circumstances corroborat-
ing both the making of the solicitation
and that its making was in earnest.

Subsection (c) is the counterpart to
§ 89-504 (complicity), § 39-901(c) (crim-
inal attempt), and § 89-902(c) (eriminal
conspiracy), and rules out possible
technical defenses immaterial to a
solicitor’s blameworthiness. Since ecrim-
inal solicitation is limited to capital and
first-degree felonies, subsection (¢)(3)
will apply primarily to ch. 13 (sexual
offenses)—for example, to a man who
solicits another to commit aggravated
rape of his wife. The husband is a party
to the consummated rape, both under
§ 89-502 (complicity) and present law,
and ‘subdivision (3) ensures that he is
responsible for the solicitation as well,
See Bryson v. State, 195 Tenn. 313, 259
S. W. (2d) 535 (1953) (woman convicted
of rape for aiding rape of another wom-
an).

39-904. Renunciation defense.—~(a) It is an affirmative defense to

prosecution under §§39-901(a)(2) and (a){3), which the actor must
prove by a preponderance of the evidence, that under circumstances
manifesting a voluntary and complete renunciation of his criminal
objective the actor avoided commission of the offense attempted by
abandoning his criminal conduect or, if abandonment was insufficient
to avnid commission of the offense, by taking further, affirmative actio

that prevented the commission. )

(b) It is an affirmative defense to prosecution under §§39-902 and
39-903, which the actor must prove by a preponderance of the evidence,
that under circumstances manifesting a voluntary and compiete renun-
ciation of his criminal objective the actor countermanded his solicitation
or withdrew from the conspiracy before commission of the object of-
f?%lse and made a substantial effort to prevent commission of the object
offenge,

) (c) Renunciation is mct voluntary and complete if it is motivated
in whole or part:

(1) by circumstances not present or apparent at the inception of
the acter’s course of conduct that increase the probability of detection
or aprrehansion or that make more difficult the accomplishment of the
criminal objective; or
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time or to transfer the criminal effort to another but similar objectiv

COMMENTS OF LAW REVISION COMMISSION

. s s
(2) by a decision to postpone the criminal conduct until anothy

Derivation:
Tex. P. C. Prop, Rev. § 15.04.
Model P. C. §§ 5.01(4), 5.02(3), 5.03(6).

Cross-References:

204Aﬁirmative defense explained, see § 89-
A:ttempt, see § 89-901.
Conspiracy, see § 39-902.
‘Solicitation, see § 39-903.

Comment:

Section 39-904 changes present law by
providing a defense to inchoate crim-
inal responsibility analogous to the re-
nunciation defense to party responsi-
bility provided in § 39-505 (complicity).
The defense iz a limited one, requiring a
“voluntary and complete renunciation,”
and the burden of persuasion is placed
on the defendant. .

Subsection (a) applies to “last proxi-
mate . act,” §389-901(a)(2), and “sub-
stantial step,” §39-901(a)(8), varieties

of criminal attempt, and somewhat of.|
of attemp}

sets this code’s extension
responsibility. To avail himself of the
renunciation defense,

nunciation is apparently not recogniz
as a defense to attempt in 1:'1'esen‘°tyznlawd :
?lthodugh no law on the point has bey
ound.

Subsection (b) applies to crimin “

solicitation and “conspiracy and, as it
§89-505 (complicity), requires a “sy.
stantial effort to prevent” the object of.|.
fense rather than actual prevention

Subsection (b) changes the general Tulel
that the offense of conspiracy is com !
pleted with the agreement and no subi

sequent action can exonerate the con.
spirator. No Tennessee law on this issye!
has been discovered. I

Subsection (c) is identical with §80-4

505(c) (complicity). P

i
1

A

: subsection (a) r . 
quires the actor to actually avoid com.| -
mission of :the offense attempted. Re.| -

St

¢
]
3
{
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CRIMINAL INSTRUMENTS § 89-1002
(2) he intentionally or knowingly sells or manufactures for the
purpose of sale a eriminal instrument. )
(b) ‘For purposes of this section, “criminal instrument” means any-
thing, the possession, manufacture, or sale of which is not othgrwxse
an offense, that is specially designed, made, or adapted for use in the

) 39-905. No offense.—Attempt or conspiracy to commit, or solicita
tion of, a preparatory offense defined in this chapter is not an offense, .~

COMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 15.05.

Cross-References:
Attempt, see § 39-901.
Conspiracy, see § 39-902,
Multiple sentences for inchoate and
object offenses prohibited, see §89-301.
Solicitation, see § 389-903.

Comment: P

Section 29-905 states the traditions! |
policy barring the use of an inchoate!
offense as the object offense, e.g., pros.. <
ecuting for an attempted conspiracy to| -
commit an offense, There appears to be:
no present law on this issue, which
admittedly will seldom arise.

commission of an offense.

(¢) An offense under subsection (a) (1) is a class A misdemeanor;
an offense under subsection (a) (2) is a felony of the third degree.

COMMENTS OF LaAw REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 16.01.

Cross-References:

“Association” defined, see §33-107.

Disposition of ecriminal instruments,
see T. C. A. tit. 40, ch. 8, subch, B, as
amended.

Possession as voluntary act, see §39-
402,

“Possess” defined, see §39-107.

Possession of forged instrument, see
§ 39-2021, .

Posession of gambling paraphernalia,
see §§ 89-2705, 39-2706.

Possession of incomplete credit cards,
see § 39-2031.

Possession of narcoties paraphernalia,

see § 39-2012,
Possession and sale of weapons, see ch.
Seizure of contraband, see T. C. A.
tit. 40, ch. 8, subch. B, a5 amended.

Comment:

Section 39-1001 aims at terminating
incipient criminal activity, the existence
of which is indicated by conduct involv-
ing a “criminal instrument.” The mere
possession of things specially designed
for the purpose of accomplishing a crim-

inal objective is strong evidence of crim-
inal intent and constitutes sufficient bagis .
for intervention by law enforcement. On
the other hand, things frequently used
in erime, but which have common, lawful
uses, are excluded from the purview of
§ 39-1001 because possession of such
things, alone, is conduct too ambiguous
for imposition of the criminal sanction.
In addition, the section requires proof of
specific intent to use the instrument pos-
sessed in committing an offense.

Subsection (b) defines eriminal instru-
ment functionally without regard to the
object offense, whereas present law pro-
scribes possession in terms of a par-
ticolar offense in which the instrument
is used. See, eg., T. C. A. §39-908
(burglarious instruments); T. C. A. § 39-
909 (explosives for burglarious pur-
poses); T. C. A. §§39-1713 — 389-1716
(counterfeiting instruments). The phrase
“the possession, manufacture, or sale nf
which is not otherwise an offense” ex-
cludes things that are specifically treat-
ed elsewhere in the code, such as fam-
bling and narcotics paraphernalia, and
forged instruments.

The grading of the offense places
heavier penalties on the sale and manu-
facture for sale of criminal instruments.

39-1002. Preemption.—The legislatureﬂby enacting this chapter in-

CHAPTER 10

tends to preempt any other regulation of the area covered by this chap-
ter. No governmental subdivision or agency may enact or enforce a
law that regulates or makes any conduct in the area covered by this
chapter an offense, a violation, or the subject of a criminal or civil

CRIMINAL INSTRUMENTS

SECTION.
39-1002. Preemption.

SECTION.
89-1001. Unlawful use of ecriminal in-
strument.

39-1001. Unlawful use of criminal instrument.—(a) An individual, |

corporation, or association commits an offense if: )

(1) he manufactures or possesses a criminal instrument with in-|
tent to employ it in the commission of an offense; or -

penalty or sanction of any kind.

COMMENTS OF LAw REVISION COMMISSION

Derivation: .
Tex. P. C. Prop. Rev. § 16.02.

Cross-References:

“Agency” defined, see § 39-107.
“Conduct” defined, see § 39-107.
Effect of code, see §39-103.
“Government” defined, see § 89-107.

“Law” defined, see §39-107.
Preemption by code, see § 39-103 com-
ment. :

Comment:

Municipal ordinances presently con-
flict with and overlap state law in the
area of possession of criminal instru-
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ments., The Memphis Code of Ordinances
(1887), for example, proscribes posses-
sion of burglary tools, § 22-6. Such ordi-
nances exist even though state law
clearly covers possession of burglary
tools. T. C. A. §89-908. To eliminate
this conflict and confusion between state
and local law, and to prevent future
conflict and confusion, § 32-1002 makes
clear the state intends to preempt the
area of possession of criminal instru-
ments and thereby prevent governmental
subdivisions and agencies from enacting
or enforcing laws in this area.

The more common criminal instru-
ments are specifically dealt with in the

CHAPTER 11

chapters defining offenses in the commj. ;
sion of which they are commonly used, ;. "3
Or reci - i

e.g., §39-2706 (gambling device
ord), §89-2912 (drug paraphernalia),

This chapter is a catchall, and togethe; *

with the specific criminal instrumen

possessory offenses deals comprehensive.| |
ly with the area, thus preempting enl ¢
forcement or enactment of laws Lyl ]

governmental subdivisions and agencies,
for example, that proscribe possessio

of a specific criminal instrument, as well| =

as laws that conflict with any provisions

of this chapter, e.g., impose strict lia.}...

bility for possession.

CRIMINAL HOMICIDE

SECTION.

39-1101. Typez of criminal homicide.
39-1102, Murder.

89-1103. Manslanghter.

39-1101. Types of criminal homicide.— (a) A Berson commits crim-%
inal homicide if he intentionally, knowingly, recklessly, or with criminal
negligence catises the death of another.

(b) Criminal homicide is capital murder, murder, manslaughter, ol

criminally negligent homicide.

SECTION.
39-1104. Criminally negligent homicide,:
39-1105. Capital murder. i

.

COMMENTS OF LAW REVISION COMMISSION [

Derivation:
Tex. P. C, Prop. Rev. § 19.01,

Cal. Prop. Pen, Code § 1410.
Model P. C. §210.1.

Cross-References:

Capital murder, see § 39-11065.

Causation, see § 89-407.

Criminally negligent homicide, see
§ 39-1104.

Culpable mental states, see § 39-405.

General defenses, see ch. 6.

Justification, see ch. 7.

Lesser included offenses, see T. C. A.
§ 40-2208, as amended.

Manslaughter, see § 39-1103.

Murder, see § 39-1102.

39-1102. Murder.—(a) Except as provided in § 39-1108 (a) (2), a1| |
individual, corporation, or assc:ziation commits murder if:

(1)  he intentionally or knowingly causes the death of another; o ».

88

Comment:

Criminal Jhomicide is currently dif;
ferentiated into four categories: murder -

in the first degree, murder in the second;

degree, voluntary manslaughter, and in-]:

voluntary manslaughter. T. C. A. §§ 30

2401—39-2411. Chapter 11 alters these!

classifications, but retains much of thei

present Tennessee case law on criminal ("

homicide.

The four culpable mental states de| -

fined in § 39-405—intentional, knowing,

reckless, criminal negligence—are the| .-
key to this chapter’s much simplified}

definition of the types of criminal homi

cide. After a homicide is determined toi. "
be criminal, it is the actor’s culpablei~.

menfal  state that determines whetheri’

it is murder, manslaughter, or criminally; -

negligent homicide.

i

CRIMINAL HOMICIDE

§ 39-1102

(2) he intends to cause serious bodily injury to any person and
commits an act clearly dangerous to human life that causes the death

of another; or

(8) he commits or attempts to commit a felony, other than man-
slaughter or criminally negligent homicide, and in the course of and in
furtherance of the felony, or in immediate flight from the commission
or attempt, he commits or attempts to commit an act clearly dangerous
to human life that causes the death of another; or

(4) he is a party to a felony and another party to the felony com-
mits murder as defined in sitbdivision (8), and the actor:

(A) solicits, directs, aids, or attempts to aid the homicidal act;

or

(B) is armed with a deadly weapon; or
(C) ' is reckless with regard to whether the other party is armed

with a deadly weapon; or

(D) is reckless with regard to whether the other party intends
to commit an act clearly dangerous to human life.
(b) Murder is a felony of the first degree.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 19.02.
Subsee. (a)(1), (2): Il %téat§ é&im ch.
y “Le
Subsee. (a)(8), (4): N.Y. Rev. Pen,
. Law §125.~
25(3).

Cross-References:
“Association” defined, see § 39-107.
Attempt, see § 39-901.
Causation, see § 39-407.

Criminally negligent homicide, see

§39-1104. . :

“Deadly weapon” defined, see § 39-107.
Death penalty, see § 39-846.
“Felony” defined, see §39-107.

- General defenses, see ch. 6.
“Intentionally” defined, see - § 39-405.
Justification, see ch. 7.

“Knowingly” defined, see § 89-405.
Manslaughter, see § 39-1103.

Party to offense, see ch. 5, subch. A.
“Reckless” defined, see § 35-405.

Comment:
Definition of Murder.

Section 39-1102 considerably simplifies
the definition of murder. Together with
§89-1103 (manslaughter), it clearly dis-
tinguishes between the unprovoked inten-
tional or knowing kLilling, which has
traditionally been treated as murder,
and the reckless killing, which the com-
mon law designated involuntary man-
slaughter. This section substantially
changes Tennessee law in that the
separate categories of murder in the first
degree and murder in the second degree

are combined under the general term,
“murder.” See T. C. A. §§ 39-2401—39-
2403. At common law there was but one
type of murder; the division into two
degrees is statutory. Farmer v. State,
201 Tenn. 107, 296 S. W. (2d) 879
(1956); see T. C. A. §39-2401. The
merger of the two degrees of murder is
accomplished by elimination of the term
“premeditation” which previously dis-
tinguished the separate degrees. This
elusive term of art has been defined as
a design to kill which must be formed
before the act by which the death is pro-
duced is performed. However, the design
or intention to kill may be conceived and
deliberately formed in an instant. Lewis
v. State, 40 Tenn. (8 Head) 127 (1859).
A real distinction exists between the
murder that is coolly and deliberately
planned and the murder that is a result
of passion not sufficient to constitute a
legal provocation. Attempts to distin-
guish between the two types of murder .
solely on the basis of the nebulous term
“premeditation,” however, have proven -
meaningless. See Wharton, The Law of
Homicide § 82 (3rd ed). The Commission
is of the opinion that such a deter-
mination of culpability should be made
in the sentencing portion of the trial
and not confined by prior determination
that the murder is of a designated de-
gree.

The concept of malice, which has be-
come virtually meaningless, is deleted,
and § 39-1102(a)(1) instead uses two
carefully defined terms (see §39-405),
“intentional” and “knowing,” to describe
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the culpable mental state necessary to
establish- murder. It is this concept of
malice which has been the distinguishing
factor between murder and the other
categories of criminal homicide. Malice
has been defined as “an evil design in
general, the dictates of a wicked, de-
praved, and malignant heart and not
necessarily directed toward a particular
individual.,” Warren v. State, 44 Tenn.
(4 Cold.) 180 (1867). Under present law,
malice may be implied or presumed from
the circumstances of the homicide. See
Lewis v. State, 202 Tenn. 328, 304 S. W.
(2d) 822 (1967) (malice presumed from
the use of a deadly weapon). In all
probability, elimination of the issue of
malice, presumed or implied, will pre-
vent a verdict of murder for the offense
of drunken driving and other grossly
reckless conduct, E.g., Stallard v. State,
209 Tenn. 13, 348 S. W, (2d) 489 (1961);
Eager ». State, 205 Tenn. 156, 3256 S. W.
(2d) %16 (1969); Edwards v. State, 202
Tenn. 398, 804 S. W. (2d) 500 (1957).
However, the doctrine of provocation
sufficient to negative malice and consti-
tute voluntary manslaughter is pre-
served, but with a different terminology
and rationale by § 39-1103. See Smith v.
State, 212 Tenn. §10, 370 S. W. (2d)
548 (1963). As under present law, intent
or knowledge may be inferred from the
nature of the killing, the actor’s conduct,
and the weapon used, but statutory “pre-
sumptions’” such as T. C. A. §39-2402
(poison, lying in wait) are not retained
in this code. See Floyd v. State, 50 Tenn.
842 (1871).

The general defenses and justification,
which may exculpate one charged with
murder, apply to the entire code and
are thus located elsewhere, in chapters
6 and 7, respectively. Finally, the pres-
ent law’s requirement that one must be
born and alive to be a victim of criminal
homicide (“a reasonable creature in be-
ing,” T. C. A, § 39-2401; see Morgan v.
State, 148 Tenn. 417, 256 'S. W. 433
(1923)), is preserved in the definition
of “another’—a person other than the
actor—which includes “individual,” i.e.,
a human being who is born and alive,
see § 39-107 (code definitions).

Section 89-1102(a)(2) may expand
present murder law, to reach a theoreti-
cally unintended killing, although the
various “presumptions” of intent and
malice currently applied probably pro-
duce this result in practice. See Bostick
v. State, 210 Tenn. 620, 360 S. W. (2d)
472 (1962) (proof of the use of a deadly
weapon raises a presumption of malice
sufficient to sustain & charge of murder
unless it is rebutted by other facts or
circumstances). = Additionally, present
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1
Tennessee law considers deliberate andf;'j'
conscious acts, the probable consequeng’
of which is death, to be murder evy
though a death was mot intende,
Rogers v. State, 196 Tenn, 263, 265 S, W,; |
(2d) 559 (1954). !

Felony Murder. E ok
Section 39-1102(a) (3) greatly expands. -
the felony murder concept currently] -
existing in Tennessee. The present stai.| ' -
ute considers any homicide committed i -
the perpetration of, or attempt to per!".
petrate, any murder in the first degres ;"
arson, rape, robbery, burglary, or lar.| -
ceny, to be first-degree murder. T. C. A, ¢ ¢
§ 39-2402, Such a homicide must haye! .
been committed in pursuance of ani-:
enumerated felony and not collaterally! "
to it. Smith v. State, 209 Tenn. 495, .
364 S. W. (2d) 450 (1961). Proof of ;
malice and premeditation are not essen.:
tial to a conviction of first-degree murder .
under the present felony murder stat.: -7
ute, Phillips v, State, 2 Tenn. Crim. App, ;
609, 465 S. W. (2d) 637 (1970). Under;- ..
§ 39-1102(a) (3), the mere attempt or; i
commission of a felony does not imply - .}
intent or knowledge: the actor must kill: -
while attempting er committing an ac¢t! ¢
clearly dangerous to human life in the -
course or furtherance of the felony orin’
immediate flight therefrom. i
Section 89-1102(a)(4) is a special!
theory of complicity under which one:
felon -is held criminally responsible for: . :
felony murder committed by his cofelon |-
The general complicity test, §39-602 :
would not impose responsibility on the
nonperpetrating felon unless he aated!, }
with intent to promote or assist the:
killing. But the effect of the felony
murder rule in subsection (a)(3) is to
impose responsibility for murder despite
the -absence of the felon’s intent i

kill, and subsection (a)(4) extends this! %

responsibility to all parties to the un-
derlying felony if one or more of the
factors enumerated in subdivisions (4)
(A)-(4)(D) is present. :

Present law reaches the same resull{ :
for killings occurring in the course of 4 { ..

felony. When actors enter into a common; ¢

design to commit a felony, the natural |
and probable consequences of which in-j -
volve the contingency of taking human;.

life, all are responsible for the acts of ¢

each committed in furtherance of such
design even though the killing was not i
specifically contemiplated. Dupes v. Statg
209 Tenn. 506, 364 S. W. (2d) 48]
(1962) ; Williams v. State, 164 Tenn, 562
b1 S. W, (2d) 482 (1932). Murder con
victions in these and similar cases werei
affirmed on a theory of complicity to they
effect that all parties to a felony arej
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responsible for conduct that was or
ought to have been foreseen by the

. parties as a natural or probable conse-

quence of the intended felony., This

"% simple negligence standard for vicarious

responsibility was rejected generally in
the complicity provisions and is rejected

: in the felony murder context as well.

To hold a nonperpetrating cofelon for
felony murder, subdivisions (4) (A)-(4)
(D) require the state to prove either
that he aided, etc., in the homicide (i.e.,,
was a party to it) or that he was con-
scious of the risk that homicide might

§ 89-1103

result but disregarded it (i.e., acted reck-
lessly). Sinzling out homicides caused
in the course of committing violent fel-
onies as an occasion for broadening (al-
though not as far as present law) the
general test of vicarious responsibility,
and equating reckiessness with being
armed with a deadly weapon, appear
justified to the Commission because of
the great danger accompanying most
violent felony commissions and the ab-
sence of social utility in this type of
conduct.

39-1103. Manslaughter.—(a) An individual, corpofafion, or asso-

ciation commits manslaughter if:

(1) herecklessly causes the death of another; or

(2) he causes the death of another under circumstances that would
constitute murder under §389-1102 except that he causes the death
under the influence of extreme emotional disturbance, which disturb-

¢ ance is not the result of his own intentional, knowing, reckless, or crim-

inally negligent act, and for which disturbance there is an adequate

explanation.

(b) For purposes of subsection (a) (2), the adequacy of the expla-

-+ nation for the disturbance shall be determined from the viewpoint of

an ordinary person in the actor’s situation under the circumstances as
thz actor reasonably believes them to be.

(c) Manslaughter is a felony of the second degree.

COMMENTS OF LAW REVISION COMMISSION

2 Derivation:

Tex. P. C. Prop. Rev. § 19.08.
Fed. Prop. Pen. Code § 1602,

i Cross-References:

“Association” defined, see §89-107.
((J;apsgtioﬁ:, see § 139-407.
rimina negligent ici

§ 3o rain: v glig homicide, see
General defenses, see ch. 6.
Justification, see ch. 7.
‘Murder, see § 39-1102.

10 ‘Reasonable belief” defined, see §39-

7.
“Recklessly” defined, see § 39-405.

4 Comment:

Section 89-1103(a) (1) narrows and re-
fines the common-law) concept of ilf-
voluntary manslaughter as codified in

~1 T. C. A.'§ 89-2409, Death caused by com-
;zMussion of an unlawful act or a 3lra.\x,'ffﬁl
viact in an unlawful manner, the common

4 ({904
law's misdemeanor-manslaughter” doc-

% trine 1S no
s S t manslau hter -
4 sectio ghter under sub

(a) (1). See Manier v. State, 65
Tenn. 595 (1873). Nor is a negligent,

. even a criminally or grossly negligent,

killing manslaughter. See Brown v.
State, 201 Tenn, 50, 296 S. W. (2d) 848
(1956). The actor must cause death
recklessly, as that term is defined in
§ 39-405, to constitute manslaughter un-
der subsection (a)(1). Criminally negli-
gent killings are covered by § 39-1104,

The analogue to common-law volun-
tary manslaughter, killing on legal prov-
ocation as codified in T. C. A. § 89-2409,
is contained in subsection (a2)(2). The
present Tennessee test for voluntary
manslaughter is: an unlawful and in-
tentional killing without malice, but
upon a sudden heat or passion adequate
to obscure the reason of an ordinary
man and thus negate malice. Smith v.
State, 212 Tenn. 510, 370 S. W. (2d) 5483
(1963). The definition of legal provoca-
tion in subsection (a)(2) differs con-
siderably from the common law, how-
?ver, and from the present Tennessee
aw.

“Extreme emotional disturbance” re-
places the archaic “sudden heat” of
T. C. A. § 39-2409. The modifier “sudden”
is deleted in recognition of the fact that
brooding may intensify rather than di-

91




§ 39-1104

minish passion. See Whitsett v. State,
201 Teonn. 317, 299 S, W. (2d) 2 (1967)
(recognition that passion may be sup-
pressed for a lengthy period of time).
"The disturbance must influence the kill-
ing, of course—the traditional cause and
effect requirement is preserved—but the
legal provocation concept of subsection
(a)(3) recognizes better than either the
common. law or Tennessee case law the
infinite variations in personalities that
produce the infinite variety of responses
to provocation. .
Subsections (a)(2) and (bh) avoid the
common law’s rigidity in listing factors
that as a matter of law do or do not
constitute legal provocation, For ex-
ample, mere language is not presently
considered provocation. Freddo v. State,
127 Tenn. 376, 165 S. W. 170 (1913).
The disturbance must be adequately

o e v Gy A YR
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explained, but what is adequate depends’
(with a single exception) on all th
circumstances of the particular case, The
single exception is a disturbance p.:
duced by the actor’s own culpable ac:!
that is inadequate as a matter of lay,
The test” of adequacy set out in sy
section (b) is both objective and guh. .

jective: it views the situation from th! -

actor’s standpoint but according to th!

value system of the ordinary person: -

This eode’s definitions of recklessnag!-
and criminal negligence, § 39-405, for;
mulate a similar (but incomyletely|

stated) test: “an ordinary person .., -

under all the circumstances as viewel/
from the actor’s standpoint.” Presen;
Tennessee law contains a similar stand.
ard. See Freddo v. State, 127 Tenn, 37,
155 S. W. 170 (1913); Seals v. State, €'
Tenn, 459 (1874).

39-1104. Criminally negligent homicide.—(a) An individual, cor-;
poration, or association commits criminally negligent homicide if he
causes the death of another by eriminal negligence, :

(b) Criminally negligent homicide is a felony of the third degres.

COMMENTS OF LAaw REVISION COMMISSION

Derivation:
Tex. P. C. Prop, Rev. § 19.04,
Fed. Prop. Crim. Code § 1603.
N.Y. Rev. Pen, Law § 125.10.

Cross-References:
Assault, see §§89-1401, 39-1402.
“Association” defined, see § 59-107.
Capital murder, see § 39-1105.
Causation, see § 39-407.
Criminal negligence, see § 39-405.
General defenses, see ch. 6.
Justification, see ch. 7.
Manslaughter, see § 39-1103.
Murder, see § 39-1102.

Comment:

Section 389-1104 both simplifies and
narrows the present law of negligent
homicide.

If death is caused by ecriminal negli-
gence, ‘as that term is defined in §39-
405, it is criminally negligent homicide
under §89-1104 without regard to
whether the actor’s homicidal conduct
violated a traffic law, for example. See
Cordell v. State, 209 Tenn, 219, 352 5. W.
(2d) 234 (1961). Additionally, the pres-
ent distinction between acts malum in

murder if:

(1) he commits an offense under §39-1102(a) (1) and:

se and lawful acts done in an unlawfil

manner is eliminated. Compare Bowen:
v. State, 208 Tenn. 507, 347 S. W. (2
35 (1961) with Roe v. State, 210 Tem,.
282, 358 S. W. (2d) 308 (1962), Th
only apparent substantive change in th
present law of involuntary homicide i
that reckless homicide is not containe

in §39-1104, but is ‘removed to §3 |

1103(a) (1). ;
Criminal negligence requires the sam

culpability as the present law. See Cop . .
land v. State, 154 Tenn. 7, 285 8. W. .
665 (1926). It is akin to the gross neg:

ligence of tort law, and requires a sub

stantial and unjustifiable risk of deaft
the failure to perceive which constituls-
a gross deviation from the standard d.'

care an ordinary person would excreis:,

The fact-finder must view' the circur;
stances from the actor’s standpoint, b -

the standard of care is objective, thi,

of the ordinary man, and this elementd
the definition of criminal negligence

similar to the tort definition of negl

gence. The risk of death must be bo
substantial and unjustifiable to comsth .
189-1201. Kidnapping.

tute criminal negligence.

I
¥
3“
39-1105. Capital murder. — (a) An individual commits a capitﬂ%y .

¥

KIDNAPPING AND FALSE IMPRISONMENT § 39-1201

(A) the victim is an employee of the department of correction

having custody of the actor; or

and the offense is committed.

i it Y Ponguimt

' or § 39-1802.

s
sl bt b S ot

( Derivation:

i New.

1

; Cross-References:

. Death penalty for capital felony, see
+ §89-846.

*  Txecution of judgment, see T. C. A.
[ §40-2506, as amended.

. Felony murder, see §39-1102.
“Peace officer” defined, see § 89-107.

% Comment:

This section has been carefully drawn
{ to comply with the recent Supreme Court
-¢ ruling in Furman v. Georgia, 408 U, S.
{238 (1972), No discretion is allowed in
1 the imposition of the death penalty for
the commission of the enumerated of-
- fenses.

. Subsectiqn_ (1) classifies certain de-
liberate . killings as capital felonies.
Three circumstances are designated as
aggravating the crime of murder to this
level: where the victim is a prison guard,
warden, or employee having custody of
the actor; where the victim is known to
the actor-to be a peace officer acting in

% SECTION.

(b) As used in subsection (a), ¢

(B) the victim is known to the actor to be a peace officer acting
% in the course of his employment; or

0 (C) the offense is committed for hire.

(2) he hires another to commit an offense under § 39-1102(a) (1),

(3) he commits an offense under § 39-1102(a) (1) in the course of
. the commission of an offense under § 39-1201, or § 89-1308, or § 39-1708,

‘in the course of the offense” means
conduct that occurs in an attempt to commit, during the commission, or
in immediate flight after the attempt or commission of the offense.

(c) A capital murder is punishable by death.

COMMENTS OF LAW REVISION COMMISSION

the line of duty; and where the homi-
cide is a contract killing, done for hire.

Subgectlon (2) reaches the employer
of a hired assassin,

1t is important to note that subsection
(3) does not deal with felony murders.
Instead it punishes deliberate, calculated
killings, §1102(a){1), that coincide with
the commission of the enumerated of-
fenses (kidnapping, aggravated rape, ag-
gravated robbery, and burglary). Sub-
section (a)(8) is designed to cover those
situations in which the actor must
choose, during the course of the object
crime, whether to leave his victim alive
as a potential witness. In those situa-
tions, where the actor makes a conscious
and dgllperate decision as to the fate of
his vietim, the deterrent effect of the
capital penalty should have its greatest
impact.

In its deliberations the Commission at-
tc;npted to define the capital felony
¢ime so as to apply to only the most
heinous, deliberate murders in which a
deterrent might be of value.

CHAPTER 12
KIDNA§"§;’ING AND FALSE IMPRISONMENT

SECTION.
39-1202. False imprisonment.

39-1201. Kidnapping —(a) An individual, ¢ i i
. ) _ ng.— , corporation, or associa-
113{11t1m commits kl_dnappmg if by force, threat, or fraud he intentionally or
B owmgly‘d_et_ams another, or intentionally or knowingly moves another
- from the vicinity where he is found, with intent:
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(1) to hold the other for ransom or reward or as a shield ¢

hostage; or

R .|
e
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(2) to facilitate the commission, attempted commission, or ﬁigﬁq{
after commission or attempted commission of a felony ; or |

(8) to inflict serious bodily injury or death on the victim or anfi :

other; or

(4) to terrorize the vietim or another.

(b) A detention or moving is deemed to be the result of Tores,
threat, or fraud if the victim is mentally incompetent or younger thay™
twelve (12) years and the detention or moving is accomplished withou- %
the effective consent of the victim’s custodial parent, guardian, o
person acting in loco parentis to the victim. L
(c) Kidnapping is a felony of the first degree unless the actor vo.:

2

i

untarily releases the victim alive and in a safe place before arraig'
ment, in which event kidnapping is a felony of the second degree. |

f
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Derivation:

Tex. P, C. Prop. Rev. § 20.01.
Minn. Stat. Ann. § 609.25.

Cross-References:
“Association” defined, see § 39-107.
Computation of age, see § 39-106.
“Effective consent” defined, see §39-
107.
False imprisonment, see §39-1202,
Federal kidnapping offenses, see 18
U.S.C.A. §§ 801, 802.
“Felony” defined, see §39-107.
Interference with child custody, see
§ 89-1508.

Comment:

As in present law, T. C. A, §39-2601
(kidnapping) and § 39-2608 (kidnapping
for ransom), §39-1201 defines kidnap-
ping_essentially as false imprisonment
coupled with a specific criminal intent.
See generally Model P, C. § 212.1, Com-
ment at 11-20 (Tent. Draft No. 11, 1960).

The scope of the offense is expandedi}
however, by covering cases in which th/
actor’'s conduct is accompanied by th;

specific intent described in subsection; - !

(a)(2)-(a)(4). The traditional ransm:
and hostage cases are covered by sub!
section (a)(1), which substantially r!
states T. C. A. § 39-2608.

T. C. A. §39-2601 has been held til -

proscribe the detention-type kidnap deali
with by subsection (a). Cowan v. Stals;-
208 Tenn. 512, 847 8. W. (24) &
(1961) (detention of two teen-age coui

ples at pistol point for the purpose o -

coercing the girls to have sexmal rels
tions). o
T. C. A. § 39-2602 dealing with the kld-g

napping of children is treated as a -

agpgravated form of false imprisonmer:
under § 89-1202(c) (1). |

Reflecting a primary concern for _ths;’
victim’s safety, subsection (c) prowde&i

an incentive for t%e kidnapper to volur . ¢

tarily return the victim alive,

e

39-1202. TFalse imprisonment.—(a) An individuai, corporation, o

association commits false imprisonment if by force, threat, or fraud b

intentionally or knowingly detains another or intentionally or knowingli_ :

moves another from the vicinity where he is found. ;
(b) A detention or moving is deemed to be the result of fore

threat, or fraud if the vietim is mentally incompetent or younger tha, -

twelve (12) years and the detention or moving is accomplished Withou!%
the effective consent of the victim’s custodial parent, guardian, or per
son acting in loco parentis to the victim,

(c) Except as provided in subdivisions (1) and (2), false imprisor;
ment is a class B misdemeanor. False imprisonment is a felony of {t
third degree if:
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(1) the victim is younger than twelve (12) years; or
(2) the actor recklessly exposes the victim to a substantial risk of

serious bodily injury or death.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex., P. C. Prop. Rev. § 20.02,
Model P. C. §§212.2, 212.3.

Cross-References:

Arrest without warrant, see T. C. A.
§§ 40-631, 40-636, 40-637, as amended.

Assault, see §§39-1401, 39-1402.

Computation of age, see § 39-1086.

“Effective consent” defined,” see §39-
107. :
Interference with child custody, see
§ 39-1503.

Justification of confinement, see §§ 39-
702, 39-703.

Kidnapping, see § 89-1201.

Reckless conduct, see § 39-1403.

Comment:

Section 39-1202 basically clarifies and
simplifies the present Tennessee common

law on false imprisonment. Section 39-
1201(a) includes the foreible detention
aspect and expressly covers the forced
movement of a person as well,

Subsection (b) recognizes that certain
persons are legally incapable of giving
consent. Twelve is the age chosen for
the limit of this principle,

The aggravating circumstances in sub-
section. (e) provide an intermediate
step between false imprisonment and
kidnapping. Subsection (c) (1), dealing
specifically with children, replaces T. C.
A. §39-2602, These sections are pri-
marily aimed at abduction of children
by one parent after award of custody
to the other. See Harris v. Turner, 829
Fed. (2) 918 (6th Gir.), cert. denied, 379
%9%3)07, rehearing denied, 379 U. S. 985

CHAPTER 13

SEXUAL OFFENSES
SECTION. SECTION.
30-1301. Chapter definitions. 39-1306. Rape of a child.
39-1302. Rape. 39-1307. - Sexual abuse of a child.
39-1308. Aggravated rape, 39-1308. Indecency with a child.
39-1304, Sexual abuse. 39-1309. General provisions.
39-1805. Aggravated sexual abuse. 39-1310. - Preemption,

39-1301. Chapter definitions.—In this chapter,

requires a different definition:

unless the context

(1) “Deviant sexual intercourse” means any contact between the
genitals of one person and the mouth or anus of another person.

(2) “Sexual contact” means any touching of the anus or any part

- of the genitals of another person, or the breast of a female twelve (12)

years or older, with intent to arouse or gratify the sexual desire of
any person, -

(4) “Sexual intercourse” means any penetration of the female gex
organ by the male sex organ.

-+ COMMENTS OF LAw: REVISION COMMISSION
Derivation:

Tex. P, C. Prop. Rev. §21.0i.
N. Y. Rev. Pen. Law § 130.00.
Cal, Prop, Pen. Code § 1600.

Cross-References:

Attempt, see § 39-901.
Compl}tatlon of age, see § 39-106.
Conspiracy, see § 39-902.
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Comment:

The definition of “deviant sexual inter-
course” must be read with the sections
proseribing sexual abuse (§§ 39-1304, 89-
1305, 89-1307), which replace the “crime
against nature” statute, T. C, A. §39-
707. The only change the definition
makes in present law is to omit bestial-
ity, which, however, if committed in
public is covered by § 39-2641 (public
lewdness). It should be noted that “de-
viant sexual intercourse” requires only
“any contact” and not penetration,

39-1302. Rape.~—(a) A male commits rape if he has sexual inter:
course with a female not his wife without the female’s consent.
(b) The intercourse is without the female’s consent
more of the following circumstances only: L
he compels her to submit or participate by force that over
comes suck: earnest resistance as might reasonably be expected under the

(1)

circumstances; or

(2)

CRIMINAL CODE:

Subdivision (3) defines “sexual cop.

tact,” a term used in § 30-1308, dealing®

with fondling, ‘“‘Sexual contact” is limiteq -
to touching of the anus or genitals of .
any person, or the breast of a female 13
years of age or older. X

The definition of “sexual intercourse”: *;

contained in subdivision (4) does net:

change Tennessee law, and retains, for:
example, the requirement of penetrs. | |

tion, however slight. T. C. A. §39-3701;; -
see, e.g., Walker v, State, 197 Tenn, 452,
273 S. W. (2d) 707 (1954). !

5

under one o

he compels her to submit or participate by any lhreat that

would prevent resistance by a woman of ordinary resciution; or

(3)

physically unable to resist; or

she has not consented and he knows she is unconscious or:

(4) e knows that as a result of mental disease or defect she isat
the time of intercourse incapable either of appraising the nature of the |

act or of resisting it; or
(5)

sexual intercourse is occurring; or

(6) he knows that she submits or participates because she errone

she has not consented and he knows that she is unaware that’

ously believes that he is her husband ; or ;
(7) he hag intentionally impaired her power to appraise or contrd!

her conduct by administering any substance without her knowledge '
(¢} Rape is a felony of the second degree. :.

;
¢

Derivation:
Tex. . C. Prop. Rev. § 21.02,
La. Rev, Stat. § 14:423,
Cal. Prop. Pen. Code § 1602.

Crosg-References:
Cohabitation, see § 39-1509.
“Consent” defined, sce § 89-107.
Corroboration, see § 39-1309.
Rape of child, see § 89-1306.
“Sexual intercourse” defined, see § 39-
1301.

Comment:

Subsection (a) is substantially similar
to present law, T. C. A. § 39-3701, which
defines rape as “unlawful carnal knowl-
edge of a woman, foreibly and against
her will. Carnal knowledge is accom-
plished by the commencement of 8 sexual
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o1
connection, and proof of emissien i
not required.” !
Subsection (b) is an eéxclusive enumer-|
ation of the circumstances under which,
sexual intercourse - between male and
female is without the female's consent
The enumeration does mnot significantly
alter present law, but for the most part
codifies case decisions defining nor
consent. ; ‘
Subsection (b){1) in defining fore; .
that negates consent codifies Tennesze;”
case law. “The dezree of force required
to constitute rape is relative depending! -

upon the particular circumstances but it} "
any case it must be sufficient to subjedi |

and put the dissenting woman withis
the power of the man and thus enabl
him to have carnal knowledge of heh:

.. " King v. State, 210 Tenn. 150, 156]

i
H

e
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857 S. W. (2d) 42, 46 (1962). Under
present law and subsection (b) (1), there-
fore, the amount of force necessary to
negate ¢tonsent is a relative matter to
be judged under all the circumstances
the most important of which is the re-
sistance of the female,

Subsection (b)(2) deals with threats
and basically preserves Tennessee law,
“It is no difference, if the person
abused consented through fear ... if
she were . . . forced against her will,”
Wright v. State, 23 Tenn. (4 Humph.)
194, 198 (1843).

Subsection (b)(8) covers the female
unable to resist because asleep or phys-
ically disabled.

Subsection (b) (4) slightly changes the
present law. Although mental incompe-
tence would logically preclude effective
congent by the woman if her condition
is known to the perpetrator, an 1872
Tennessee case held that a gross fraud
of pretended marriage to obtain inter-
course with a ‘“very weak-minded wom-
an” would not constitute rape absent
actual force. Bloodworth v. State, 65
Tenn, (6 Baxt.) 614 (1872). The Com-
mission believes subsection (b) (4) to be
the better rule of law, broadening the
law's protection to cover mental defec-

39-1303. Aggravated rape.;-n(a)

§ 89-1303

tives and focusing the test on the cogni-
tive and physical elements to determine
if the female consented.

Subsection (b) (5) is new to Tennessee
law and contemplates intercourse per-
formed under the pretense of making a
medical examination or performing an
operation.

A recurring problem involves the fe-
male who submits or participates be-
cause she erroneously believes that the
male’s entering the female’s bedroom
either from a “sham” marriage cere-
mony arranged by the male, or by the
male’s entering the female's bedroom
in the dark pretending to be her hus-
band. T. C. A. § 39-8708 presently speaks
to this second variety of fraud and
covers the male’s impersonation of the
female’s husbhand.

T. C. A, §39-3704 filled & breezh in
the rape statutes by punishing as rape
intercourse obtained through the ad-
ministration. of drugs or other sub-
stances (including whiskey, Melton v.
State, 160 Tenn. 273, 23 S. W. (2d) 662
(1930))_ to prevent effectual resistance.
Subsection (b)(7) restatez and hroadens
this provision by focusing on the effect
of the substance, whatever it may be.

A male commits aggravated rape

if he commits rape as defined in § 39-1302 or rape of a child as defined in

§ 35-1306, and:

(1) he causes serious bodily injury or death to another in the
course of the same criminal episode; or

(22 he compels submission to the rape by threat of death, serious
bodily injury, or kidnapping to be imminently inflicted on anyone; or

(8) the female is an inmate in a hospital licensed by the state
department of health and he knows that as a result of mental disease
or defect she is at the time of the intercourse incapable either of
appraising the nature of the act or of resisting it,

(b) Aggravatedrapeisa felony of the first degree.

COMMENTS OF LAW REVISION COMMISSION

Derivaticn:
Tex. P, C. Prop. Rey. § 21.03.
Minn. Stat, Ann. § 609.2\9.
Cal. Prop. Pen, Code § 1601.

Cross-References:

S!or;ol;oration, see § 39-1309.
107Cr1mmal episode” defined, see § 29-
}((idqapping, see § 39-1201.
Serious bodily injury” defined, see

.

Comiient:

Rape becomes aggravated rape and a
felony of the first degree if committed
under any of the three circumstances
enumersted in this section, This concept
significantly differs from present law,
which has only one degree of rape.

Note that the threatened harm of sub-
section (a)(2) must be “imminent;”
hence a threat to harm someone at an
indeterminate time in the future does
pot‘ aggravate. Whether or not the threat
}cg “imminent” is, of course, a fact ques-
ion.
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“Criminal cpisode” is used in this sec-
tion and the sexual abuse offense, § 39-
1805, to require a reasonably close con-
nection between one of the aggravating
factors and the rape or sexual abuse.
The concept of criminal episode, which

™

1
l
!
‘
\
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resembles the “transaction” concept ol

present law, was devised primarily fo: R

use in the joinder and severance Provi
sions (chapter 3) and is defined in the
comment to § 39-107. ;

ety

§ 39-1306

i
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(3) the other person is an inmate of a hospital licensed by the
state department of health and the actor knows that as a result of
mental disease or defect the other person is at the time of the sexual
intercourse or deviant sexual intercourse incapable either of appraising
the nature of the act or of resisting it.

39-1304. Sexual abuse.——(a) An individual commits sexual abuse
if, without the other person’s consent and with intent to arouse or
gratlfy the sexual desire of any person:

(1) the actor engages in deviant sexual intercourse with the other (
person, not hig spouse, whether the other person is of the same or oppcu
site sex; or

(2) tiie actor compels the other person to engage in sexual 1nter* b
course or devianf sexual intercourse with a third person, whether the, !
other person is of the same sex as or opposite sex from the third person, = i

(b) The intercourse is without the other person’s consent under o . .
or more of the following circumstances only: &

(1) the actor compzls the other person to submit or participate bv ’
force that overcomes such earnest resistance as might be reasonably:
expected under the circumstances ; or ;

(2) the actor compels the other person to submit or participate by/
any threat that would prevent resistance by a person of ordmaly
resolution; or

(3) the other person has not consented and the actor knows the
other person is unconscious or physically unable to resist; or P

(4) the actor knows that as a result of mental disease or defect
the other persosn is at the time of the deviant sexual intercourse ines! -
pable either of appraising the nature of the act or of resisiting it; or

(5) the other person has not consented and the actor knows the)
other person is unaware that deviant sexual intercourse is occurring; o

(6} the actor knows that the other person submits or participate!
because of the erroneous belief that he is the other person’s spouse; o

{7) the actor has intentionally impaired the other person’s pow|.
to appraise or control the other person’s conduct by administering any
substance without the other person’s knowledge.

(e¢) Sexual abuse is a felony of the second degree.

St
W ’\
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Comment:
See comment following § 39-1305.

39-1305. Aggravated sexual abuse~(a) An individual commils|
aggravated sexual abuse if he commits sexual abuse as defined in §3%
1304 or sexual abuse of a child as defined in § 39-1307, and:

(1) he causes serious bodily injury or death to another in thj: "
course of the same criminal episode; or e

(2) he r'oml..els submission to the sexual abuse by threat of death)
serious bodily injury, or kidnapping to be imminently inflicted 0"L§
anyone; or
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(b) Aggravated sexual abuse is a felony of the first degree.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. § 21.05.
Cal. Prop. Pen. Code § 1064,

Cross-References:

Cohabitation, see § 39-1309.

“Consent” deﬁned see § 89-107.

Corroboration, see §39-1309.

“Criminal episode” defined, see §89-
107.

“Deviant sexual intercourse” defined,
see § 39-1301.

Kidnapping, see § 39-1201.

“Serious bodily injury” defined, see
§ 39-107.

Sexual abuse of child, see § 39-1307.

“Sexual intercourse” deﬁned see § 89-
1301. &3}

Comment:

The form of § 89-1804 follows that of
§ 39-1302 (rape)., However, the acts can

39-1306. Rape of a child.—(a)

be heterosexual or homos.xual. Section
89-1304(aj{1) covers an individual who
compels another (not his spouse) to
perform or submit to an act of deviant
sexual intercourse; subsection (a)(2)
covers one who compels two other peo-
ple, one of whom may be his spouse, to
engage in an act of sexual intercourse
or deviant sexual intercourse. Subsec-
tion (b) repeats the list of facts negat-
ing consent set out in § 39-1302 (rape).

This code punishes public acts of
sexual intercourse, kestiality, and deviant
sexual intercourse in § 89-2641 (public
lewdness).

Section 89-1305 (aggravated sexual
abuse) tracks the factors aggravating
rape in §39-1303. See the comment fol-
lowing that section for an explanation
of the single criminal episcde concept.

A male commits rape of a child if he

has sexual intercourse with a female not his wife, and:
(1) sheis younger than sixteen (16) years and he is at least three

(8) years older than she; or

(2) sheis younger than twelve (12) years.
.(b) TItis-a defense to prosecution-under this section that the female

" was at the time of the alleged offense twelve (12) years or older and

had, prior to the time of the alleged offense, engaged promiscuously in
sexual intercourse or deviant sexual lntercourse.

(c) Rape of a child under subsection (a) (1) is a felony of the third
degree; rape of a child under subsection (a)(2) is a felony of the first

degree.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 21.09,
1L Stat. Ann, ci. 38, § 11-4.
La. Rev. Stat. §§ 14:42, 14: 80

Cross-References:

Aggravated rape, see § 89-1303.

Computation of age, see § 39-106.

Defense explained, see § 39-203.

“Deviant sexual intercourse” defined,
see § 89-1301.

131([]%norance or mistake of age, see § 39-
Prompt complamt see § 39-1309.
Rape, see § 39-13

lggi.‘exual mtercourse” defined, see §39-

Comment:

The female legally incapable of con-
senting to sexual intercourse is the sub-
ject of the offenze created by this sec-
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tion, which is often ecalled statutory
rape. Rape by force, threat, or fraud,
it should be noted, is proscribed by §§ 39-
1302 (rape) and 389-1308 (aggravated
rape), so this section, 39-1306, deals only
with consensual (in fact) sexual inter-
course.

Age of Consent.

Determining the age below which the
victim is legally incapable of consent is
the most difficult problem encountered
in defining sexual offenses involving
children. Sections 89-1306 -—— 89-1308,
which define sexual offenses involving
minors, consistently employ ages 12 and
16 to mark out the age of consent. More-
over, these sections include a three-year
age differential designed to exclude
from the talous of the eriminal law chil-
dren in. the same age bracket; this
differential, pioneered by the Model
Penal Code and included in the 1971
Tennessee Drug Control Act and in
recent penal law revisions of most other
jurisdictions, reinforces the objective of
the incapable-of-consent offense, which is
to prevent imposition by the older and
presumably more experienced.

Under §§ 89-1806—39-1508 there is ne
defense to rape, sexual abuse, or in-
decency involving a child younger than
12, This retains the non-defensible age
at 12 years as stated in T. C. A. § 39-
3705: Between 12 and 16, however, rea-
sonable ignorance or mistake of age is a
defense under §389-1309(a), and the
actor must be at least three years older

CRIMINAL CODE

than the “victim” (e.g., a 17 year oldi -

boy does not commit an offense if he hay
consensual sexual intercourse with a 1;

year old girl in private). B A

Despite the consistent employment of
these ages and the age differentia],
however, the Commission readily con.
cedes that they are essentialiy arbitrary,

as is any attempt to prescribe a unj | -

form age for coming of sexual and emg.
tional maturity. At the same time, the

Commission believes age 16 is a more |

realistic measure of maturity today than

the 18 of present law, and that the three. | J

yvear differential better focuses these
offenses on the true offender, he who
tekes advantage of a child’s immaturity,

Promiscuity Defense.

The present law, T. C. A. §%9-3706 | °

denies “statutory rape” protection to s
female over 14 who has a reputation

pRtS

“for the want of chastity.” Mangrum v |

State, 1 Tenn. Crim. App. 155, 432 8. W.
(2d) 497 (1968). The present law aiso
denies protection to a female over 12
who is “a bawd, lewd, or kept femala”
Jamison v. State, 117 Tenn, 58, 94 S, W.
676 (190€).

Section 1306(b) revises the unchastity

defense of present law to better identify |

those least in need of its protection, ;

the sexually promiscuous female, “Prom-
iscuity” connotes a variety of consen
sual sexual conduct with a variety of
partners, and clearly excludes, for exam-
ple, a single prior act of sexual inter
course.

39-1307. Sexual abuse of a child.—(a) An individual commits sex-
ual abuse of a clild if, with intent to arouse or gratify the sexual
desire of any person, he engages in deviant sexual intercourse with a
child, not his spouse, whether the child is of the same or opposite sex,
and:

(1) the child is younger than sixteen (16) years and the actor is
at least three (8) years older than the child; or
(2) the child is younger than twelve (12) years.

(b) It is a defense to prosecution under this section that the chﬂd -

was at the time of the alleged offense twelve (12) years or older and

had, prior to the time of the alleged offense, engaged promiscucusly i |

sexual intercourse or deviant sexual intercourse.

(c) Sexual abuse of a child under subsection (a) (1) is a felony of |,

the third degree; sexual abuse of a child under subsection (a)(2) isa
felony of the first degree.

COMMENTS. OF LAw REVISION COMMISSION

Derivation: Cross-References:.
Tex. P. C. Prop. Rev. § 21.10. Aggravated sexual abuse, see §20-
111, Stat. Ann. ch. 88, § 11-4.. : 1305, :
100
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Computation of age, see § 33-108.
Defel?xse explained, 'see § 89-203.
«Deviant sexual intercourse” defined,
39-1301.

Se%gnorance of mistake of age, see § 89-
0a.

13 Prompt complaint, see § 39-1300.
Sexual abuse, see § 88-1304.
“Sexual contact” defined, see § 39-1301.
«Qexual intercourse” defined, see §39-

1301.

§ 39-1309

Comment:

This seetion tracks §389-1304 {sexual
abuse), but applies to vietims legally in-
capable of consent. Present law does not
treat this conduct separately; T. C. A.
§ 89-707 proscribes all sodomy, whether
performed with ar adult or child. .

The ages of consont, age differential,
and promiscuity defense are the same as
in §39-1306 (rape of a child) and are
explained in the cornment to that seetion.

89.1308. Imdecency with a child—(a) An individu.al commits i1[1de~
cency with a child if the child is not his spouse and, without the child’s
consent the actor engages in sexual contact with the child.

(b) The sexual contact is without the child’s consent if: .

(1) the child is younger than sixteen (16) years and the actor is
at least three (8) years older than the child; or
(2) the child is younger than twelve (12) years. )

(¢) It is a defense to prosecution under this section that the child
was at the time of the alleged offense twelve (12) years or older and
had, prior to the time of the alleged offense, engaged promiscuously in:

(1) sexual intercourse; or
(2) deviant sexual intercourse; or
(3) sexual conzact.

(d) Indecency with a child under subsection (b) (1) is a class A
misdemeanor; indecency with a child under subsection (b)(2) is a
felony of the third degree. B .

COMMENTS OF L.AW REVISION COMMISSION

Derivation: “Sexual contact” defined, see § 89-
Tex. P. C. Prop. Rev. § 21.11, - 1301.
.11, Stat. Ann. ch. 83, §§ 11-4, 11-5. Comment:

This section, and §§39-1306 and 39-
1307, establish uniform ages of consent
for the definition of sexual offenses in-
volving children, and introduce a three-
year age differential to exclude consent-
ing partners in the same age group. See
the comment to § 39-1306. :

The promiscuity defense set out in
§ 39-1308(¢) is explained in the comment
to § 39-1306 (rape of a child}j. ’

Cross-References:

Assault, see § 39-1401,

Computation of age, see § 39-106.

Defense explained, see §39-208.

“Deviant sexual intercourse” defined,
see § 39-1301,

Ignorance or mistake of age,
§ 89-1309. .

Prompt complaint, see § 89-1309.

see |

39-1309. General provisions.—(a) If the criminality of conduct de-
fined in this chapter to constitute an offense depends on a child’s being
younger than sixteen (16) years, it is a defense to prosecution for the
conduct that the actor reagsonably believed the child to be sixteen (16)
years or older. However, if criminality depends on the c¢hild’s being
younger than twelve {12) years, it is no defense that the actor did not
know the child to be younger than twelve (12) years, or reasonably
believed the child to be twelve (12) year: nr older.

(b) The exclusion of conduct with . spouse from the definitions of
offenses in §§ 89-1802—39-1805 extends to t#e conduct of persons
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of whether they hold themselves out as hushand and wife.

(¢) No prosecution may be instituted or maintained under thig - | begin to'run until a parent or some other

chapter unless the alleged offense was reported to or discovered by a> '

peace officer: .

(1) within one (1) month after its occurrence; or

(2) within one (1) month after a parent, guardian, or other com.
petent person specially interested in the victim and who is not a party
to or facilitator of the offense learns of it, if the alleged vietim wag

younger thau sixteen (16) years, incompetent, or unable to make |

complaint.

(d) A person may not be convicted of an offense under §§ 39-1302— | =

39-1308 upon the uncorroborated testimony of the alleged victim unlegs | -! i
the victim made an outery at the first reasonable opportunity. Corrobe. | still Harder 0 be Qionr oy e ovobovation

ration may be circumstantial.

COMMENTS OF LAwW REVISION COMMISSION [
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while cohabiting, regardless of the legal status of their relationship ang!. one month after its occurrence as a pre-

) isite to its prosecution. However, if
;eg;:lllsci is the victim, the month does not

H nt and uninvolved person learns
{ ggn};lljliteoﬁense. The notice need not be
written or in any particular form;
clearly a sworn complaint is not required.
These requirements make little change
in present common law except to make
it more certain.

Corroboration. ,

The truth and logic of Lord Hale’s
dictum, . equally applicable to all sex
offenses, that accusations of rape are
“easily made, hard to be proved, and

so innocent” -justifies the corroboration

£ requirement of § 39-1309(d). The corrob-

oration requirement of present law is

somewhat confusing. T. C. A, § 39-3701
does not require corroboration in rape
cases, but relies instead on the “reason-
able doubt” rule to prevent sham
charges. T. C. A. § 39-3706 requires cor-
roboration for “statutory rape”.alt_hough
evidence may suffice that is indirectly
corroborative. Sturgis v. State, 199 Tenn,
568, 288 S. W. (2d) 434 (1956). T. C. A.
§ 39-3705, carnal knowledge of ch_lld un-
der 12, requires no corroboration _at
all, This section requires corroboration
for all sexual offenses, both forcible and
consensual, 4

By identifying the sexual offenses to
which the corroboration requirement ap-
plies, and specifying the elements and
application of the requirement, § 39-1309
(d) brings certainty to the heretofore
confusing and sometimes contradictory
evidentiary rules in this area.

f)erivation:
Tex. P. C. Prop. Rev. § 21.12.
Conn. Gen. Stat. §§ 53-70—53-72.

Cross-References:

Bigamy, see § 39-1501,

Complicity, see ch. 5, subch. A.

Computation of age, see § 39-106,

Defense explained, see § 39-203.

Facilitation, see § 39-503.

Ignorance or mistake generally, see
§ 89-602,

“Peace officer” defined, see § 39-107,

0“Reasonable belief” defined, see §39-

107.

Comment:

Ignorance or Mistake of Age.

Section 89-1309(a) changes Tennessee
law by providing a defense for reason-
able ignorance or mistake about the age
of the child between 12 and 16 in a pros-
ecution under § 89-1306 (rape of a child),
§89-1307 (sexual abuse of a child), or
§ 39-1308 (indecency with a child). As
pointed out in the comment to § 39-1306,
however, ignorance or mistake about the
age of a child younger than 12 is no
defense.

. Although ignorance or mistake of fact
is universally recognized as a general
defenss to criminal responsibility, when
the fact is age in sexual offenses involv-
ing children, Tennessee and most Ameri-
can jurisdictions have denied the defense.
But see People v. Hernandez, 61 Cal,
(2d) 529, 393 P. (2d) 673 (1964),
There is no distinetion in principle be-
tween ignorance or mistake of age and
ignorance or mistake about, say, whether
an adult female consented to  sexual

102

intercourse, the existence of necessity !
Jjustifying homicide in self-defense, or i

whether a capsule contained heroin, ig. s

norance or mistake about each of which | -
is a defense in present law and under I

this code. Mor¢ importantly, the reason. .. . .
’ + sanction of any kind.

ably mistaken or ignorant actor lacks
the culpability this code posits as a pre.
requisite to criminal responsibility and
punishment, and this lack is especially :
significant, the Commission believes, in ;
the context of coensensual sexual conduct

Spousal Relationship.

Adults cohabiting may terminate their
relationship if one dislikes the other’s
sexual conduct, and there is no justifiea-
tion for the eriminal law's intrusion into |
the relationship. Section 89-1309(b) re. |
states and expands the present law’s rec-
ognition of this common-sense notion
See T. C. A. §39-3706 (excluding “cases
in- which the defendant and female in
guestion oceupy the relation of husband
and wife").

Prompt Complaint.

This doctrine derives from the com-
mon law, under which the absence of a

prompt complaint created a presumption _5

that no offense had, in fact, occurred. See

Greenfield, Prompt Complaint; A Devel- |

oping. Rule of Evidence, 9 Crim. L.4Q.
286 (1967). This is especially true for
sexual offenses in which, for example
“pregnancy might change a willing par-
ticipant in the sex act into a vindictive
complainant . . . .” Model P, C. § 2074,
Comr)nent at 265 (Tent. Draft No. 4,
1955).

Section. 89-1309(e¢) requires that an .

offense under this chapter be reported to
or discovered by a peace officer within

39.1210. Preemption.—The legislature by enacting this chapter in-
tends to preempt any other regulation of the area covered by this chap-
ter. No governmental subdivision or agency may enact or enfqrce a law
that regulates or makes any conduct in the area covered b.y.thls chapter
an offense, a violation, or the subject of a criminal or civil penalty or

COMMENTS OF LAwW REVISION COMMISSION
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Derivation:
Tex. P. C. Prop. Rev. § 21.13.

Cross-References:
“Agency” defined, see § 39-107.
“Conduct” defined, see § 39-107.
Effect of code, see § 39-103.
“Government” defined, see § 39-107.
“Law" defined, see § 39-107.
Preemption by code, see § 39-103 com-~
ment,

e

Comment:

gk Municipal ordinances presently conflict

with and overlap state law in the area
of sexual offenses. The Metropolitan Gov-
ernment of Nashville and Davidson
County Code (1967), for example, pro-
hibits improper liberties with minors,
§ 29-1-89. . To eliminate the conflict and
confusion between state and local law,

SECTION.

39-1401. Assault.

39-1402.  Aggravated assault.
39-1408. Reckless conduet,

and to prevent future conflict and confu-
sion, §389-1310 makes clear that the
state intends to preempt the area of
criminal sexual conduct and thgreby pre-
vent governmental subdivisions and
agencies from enacting or enforcing laws
in this area.

Chapter 18 purposely excludes from
the penal law several forms of sexual
conduct proscribed by present law.
Bestiality in private and consensual de-
viant conduct in private are no longer
_offenses, and § 39-1310 ensures that no
governmental subdivision or agency may
punish or otherwise regulate this or any
other sexual conduct not proscribed by
this or some other chapter of the Crimi-
nal Code. In addition, of course, con-
flicting local laws, e.g, changing the
incapable-of-consent age or the age dif-
ferential, are prohibited.

CHAPTER 14
ASSAULTIVE OFFENSES

SECTION.

39-1404. Consent as defense to as-
saultive conduct.

39-1405. . Terroristic threat.
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39-1401. Assaull.—(a) An individual, corporation, or association%; -

commits assault if;

(1) he intentionally, knowingly, or recklessly causes bodily injuryli
to another; or :

(2) he intentionally or knowingly causes another to fear imminen i

i

bodily injury; or

(3) he intentionally or knowingly causes physical contact with an.é ,
other and he knows the other will regard the contact as offensive o1\

provocative, ;

mitted under subsection (a)(3), in which event assault is a class 0

misdemeanor.

COMMENTS OF LAW REVISION COMMISSION
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Comment:
See comment following § 89-1402,

© 89-1402. Aggravated assault.—(a) An individual, corporation, ori g

association commits aggravated assault if he commits assault as defined

in § 89-1401, and:

(1)  he causes serious bodily injury to another ; or

(2) he uses a deadly weapon.

(b) Aggravated assault is a felony of the third degree.

COMMENTS OF LAW REVISION COMMISSION

Derivation:
§ 39-1401: Tex. P. C. §22.01.
IlL. Stat. Ann. ch. 88, §§ 12-1,

1
§ 39-1402: Tex, P. C. § 22.02.
1L 1Sé;at. Ann. ch. 38, §§ 12-2,
-4,

Cross-Refereiices:

Attempt, see § 39-901.

“Bodily injury” defined, see § 89-107.

Conzsent as defense to assaultive con-
duct, see § 39-1404.
Criminal homicide, see ch, 11.
“Deadly weapon” defined, see § 89-107.
Justifieation for use of force, see ch. 7.
“Peace officer” defined, see § 39-107.
Reckless conduct, see § 39-1403.
é?éesistmg arrest or search, see §39-

23

“Serious bodily - injury” defined, see
§ 39-107.

Sexual offenses, see ch, 13.

Terroristic threat, see § 39-1405.

Comment:

In Tennessee certain types of assaults
are condemned by statute, but simple
assault and battery are punished at
common . law, and no definition of those
misdemeanors appears in the Tennessee

104

Code Annotated. See Saunders v. State,
208 Tenn. 347, 38456 S. W. (2d) 8%

(1961). T. C. A. §39-602 does, however, ; -

specifically designate one special form of

simple assault, “wife beating,” as a mis-

demeanor.

Section 89-1401 codifies common-la‘wi
assault and battery, prohibits attempis |-
to commit battery, and actual battery in |

one statutp. Violenc_e is not necessary,
and there is no requirement of intent to

injure, It is sufficient for conviction that | |

bodily injury is recklessly inflicted, that
fear is knowingly induced, or that the
offensive’ nature of physical contact is
known.

Several Tennessee statutes prohibit

true aggravated assault. E.g., T. C. A
§89-601 (assault with a deadly weapon); |

§89-614 (assault from ambush with &

deadly weapon); and § 89-2808 (author " E
izing death penalty for assault with & o
* deadly weapon while in disguise). Most

of Tennessee’s assault statutes, however,

are “assault-with-intent” provisions, E.g, |- =

T. C. A. §89-605 (assault with intent

to commit rape); § 39-603 (assault with }
intent to corimit felony). A perusal of | -
the elements of attempts, see §39-901 i
makes it apparent that any activity pus- |

ishable as an assault-with-intent can

Pod

i

i
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(b) Assault is a class B misdemeanor unless the oifense is com-i‘ ;

ASSAULTIVE OFFENSES

e punished as an sitempt. For this
?lsa%csl pthe assault-with-intent crimes
bolished.
ar'g:ction 39-1402 encompasses the true
aggravated assault and the common-law
crime of mayhem. See T. C. A. § 39-609,
The penalty structure for assault
grades the offenses according to the se-

§ 89-1404

verity of the harm caused. Offensive or
provocative contacts that do not cause
fear are relatively minor offenses, hbut
causing fear or injury is a niore serious
offense. Moreover, if the bodily injury is
serious, or the assault is committed with
a deadly weapon, it is aggravated to a
third-degree felony.
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39.1403. Reckless conduct.—(a) An individual, corporation, or as-
sociation commits an offense if he acts recklessly and places another in
imminent danger of death or serious bodily injury. )

(b) An offense under this section is a class B misdemeanor.

COMMENTS OF LAw REVISION COMMISSION
Comment:

Derivation: -
Tex. P. C. Prop. Rev. § 22.04.
11l Stat. Ann. ch. 38, § 12-5.
Model P. C. § 211.2,

Cross-References:
Aggravated assault, see § 39-1402.
Assault, see § §9-1401.
“Association” defined, see § 39-107.
“Serious bodily injury” defined, see
§ 30-107.

Sections 89-1401 and 89-1402 provide
that reckless acts that cause bodily in-
jury constitute assault, but reckless acts
that fall short of injuring another are
excluded. This section covers those reck-
less aets that, although no harm results,
are highly dangerous, i.e., create a sub-
stantial risk of death or serious bodily
injury.

39-1404. Consent as defense to assaultive conduct.—The victim’s ef-
fective consent, or the actor’s reasonable belief that the victim con-
sented, to the actor’s conduct is a defense to prosecution under §§ 39-

1401, 39-1402, or 39-1403 if:

(1) the conduct did not threaten or inflict serious bodily injury; or
(2) the victim knew the conduct was a risk of :

(A) his occupation or sport; or

(B). recognized medical treatment; or

(C) a scientific experiment conducted by recognized methods.

COMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex. P. C, Prop. Rev. § 22.04.
Fed. Prop. Crim. Code § 1619.

Cross-References: :

“Conduct” defined, see § 39-107

Defense explained, see § 39-203.
IO;Effective consent” defined, see §39-

“keasonable belief” defined, see § 39-

“'Serious bodily injury” defined, see
§ 39-107.

Comment:

Football players, boxers, medical doc-
tors, and many others commit assaultive-
type offenses regularly, but these con-
sensual  “injuries” are not properly a

concern of the criminal law. Thus the
victim’s consent is made a defense, bhut
only to assault, aggravated assault, and
reckless conduct and only (with three
exceptions) if the harm is petty. Consent
is a defense to serious harm if the vic-
tim knew it was a risk of medical treat-
ment, scientific experiment, or an occu-
pation.

Reasonable belief in consent estab-
lishes the defense just as reasonable mis-
take of fact exonerates under general
principles, see §89-602. Special provi-
sion must here be made for mistake be-
cause consent is not an element of the
assaultive offenses and §39-602 applies
only to mistake about an element of the
offense,

105




§ 39-1405

39-1405. Terroristic threat.—(a) An individual, corporation, g! .
association commits terroristic threat if he threatens to commit ayy! =
offense involving violence with intent:

(1) to cause action of any sort by an official or volunteer ageney!
organized to deal with emergencies; or !

(2) to prevent or interrupt the occupation of a building; room;|
place of assembly; place to which the public has access; or aircraft)
motor vehicle, or other form of conveyance.

(b) Terroristic threat is a class A misdemeanor.

COMMENTS OF LAw REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 22.06.
Fed. Prop. Crim. Code § 1614.
Model P. C. §211.3.

Cross-References:

“Agency” defined, see § 39-107.

Assault, see §§ 39-1401, 39-1402,
* “Association” defined, see § 39-107.

Coercion of public servant, see §389-
2103.

Disrupting meeting or procession, see
§ 39-2505.

False alarm, see § 39-2506.

Harassment, see § 39-2507.

“Serious bodily injury” defined, see
§ 39-107.

Threats to obtain property, see § 39-
1903.

Comment:

This section is directed toward those
who seek to cause %error or public in-
convenience by threatening to ct.nmit
crimes of violence. The conduct resem-
bles that proscribed by § 39-2506 (falsc

CHAF*
OFFENSES AGAIN... THE FAMILY

SECTION,

39-1501. Bigamy.

39-1502, Incest.

39-1503. Imterferensze with child cus-
tody.

39-1501.

stitute a marriage.
106

Bigamy.—(a) An individual commits bigamy if:

(1) he is married; and he purports to marry a person other than |
his spouse in this state under circumstances that would, but for the |
actor’s prior marriage, constitute a marriage ; or b

(2) he knows that a married person other than his spouse is | =
married; and he purports to marry that person in this state under |-
circumstances that would, but for that person’s prior marriage, con- "

CRIMINAL CODy|

alarm or report), except that the actw

does not necessarily know his threai i
faltse; indeed, he may intend to carryit;
out.

if the actor’s intent is to cause fear|
emergency action, or substantial ineon.
venience. It also covers threats that!
cause public terror or inconvenience, ;.

The present Tennessee Code has an !
entire chapter devoted to masked hood. ;-

lums, night-riders, and terrorism, T. C. A,
tit. 89, ch. 28. The object of such laws,

according to the Tennessee Supreme’
Court, was to make acts committed while ¢ -

in masquerade more highly penal be !
cause of the inherent difficulty of iden- :
tifying offenders who wore masks. Wal-

pole v. State, 68 Tenn, 370 (1878). The | -
Tennessee intimidation statute and those ] :

that follow it in the chapter were added |
after the turn of the century, most likely
due to the influence and power enjoyed
by the KKK and related groups during
that era.

®15

SECTION.

39-1504, ' Criminal nonsupport.
39-1505. Criminal abortion.
39-1506. Aiding self-abortion.
39-1507. Preemption.

o A e T A

el S

¢

;
The section is_broad enough to coveri.
threats to commit any crime of violenee | -

L
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§ 39-1502

(b) It is a defense to prosecution under subsection (a) (1) that
the actor reasonably believed that his marriage was void or had been
dissolved by death, divorce, or annulment.

Co%MENTS OF LAw REVISION COMMISSION

Derivation: ,
Tex. P. C. Prop. Rev. § 25.01.

Cross-Referenses:
Defense explained, see § 39-203.
Rape by Zraud, see § 39-1302.
“Reasonable belief” defined, see § 89-
107.

Comment:

Subsection (a) restates the traditional
bigamy offense now contained in T. C. A.
§ 39-701. The state must prove a valid,
subsisting marriage. Bashaw v. State, 9
Tenn, 177 (1829). The state must also
prove beyond a reasonable doubt that
the former wife of the accused was
living at the time of the bigamous mar-
riage. Dunlap v. State, 126 Tenn. 415,
150 S. W. 86 (1912). .

A single person marrying another he
knows is alresdy married is dealt with
under the present law as a separate of-
fense: knowingly marrying husband or
wife of another. T. C. A. § 89-704. The
extreme variance in the penalties which
may be given one who knowingly mar-
ries the husband or wife of another (up
to 6 years) and the wife or husband
of another who bigamously marries
(2-21 years) lacks a rational justifica-
tion: both offenses are designed to pro-
tect the sanctity of legal marriage. Sec-

39-1502. Incest.—(a)

tion 89-1501(a)(2) includes the offense of
knowingly marrying the spouse of un-
other in the offense of bigamy and pre-
seribes the same punishment for both.

Subsection (b) creates a special
category of mistake defense. The general
defense of ignorance or mistake, §39-
602 of this code, is not relied on for
bigamy because the general defense dis-
tinguishes between mistakes of law and
fact in some contexts, a distinction now
often ignored, and by this code rejected,
in the bigamy area. The defense pro-
vided by subsection (b) greatly ex-
pands defenses available to a prosecu-
tion for bigamy. The present Tennessee
law only allows for an honest belief in
the death of the fiist spouse after a
five-year absence. T. C. A. §39-702;
Jones v. State, 182 Tenn. 60, 184 S. W.
(2d) 167 (1944); White v. State, 157
Tenn. 446, 9 S. W. (2d) 702 (1928).
Honest belief in a valid divorce from
the first spouse is not a defense under
the present statute. Jones v. State, 182
Tenn. £0, 184 S. 'W. (2d) 167 (1944).

Subsection (b) changes the present
Jlaw’s belief standard. To negate a de-
fense under subsection (b), the state
must prove that the defendant’s belief
in divorce, for example, was formed reck-
lessly or with criminal negligence.

An individual commits incest if he engages

in sexual intercourse or deviant sexual intercourse with a person he
knows to be, without regard to legitimacy:
(1)  his ancestor or descendant by blood or adoption; or
(2) one with which an in loco parentis relationship exists; or
(3) his brother or sister of the whole or half-blood or by adoption.

(b) For purposes of this section:

. (1) “Deviant sexual intercourse” means any contact between the
genitals of one person and the mouth or anus of another person with
intent to arouse or gratify the sexual desire of any person.

(2) “Sexual intercourse” means any penetration of the female sex

organ by the male sex organ.

(¢) Incestis a class A misdemeanor.

COMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex, P. C, Prop. Rev. § 25.02.
11l Stat. Ann. ¢ch, 88, § 11-11.
N. Y. Rev. Pen. Law § 255.25.

Cross-References:

Prohibited - marriages, see T. C. A.
§ 36-401,
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§ 39-1503

Comment:

This section adopts & new rationale
for the incest offense: protection of
family solidarity by preventing harmful
interference with relations between fam-
ily members. The present incest statute,
T. C. A. §389-705, seeks to achieve two
goals: the prevention of sexual imposi-
tion by family members in a relative
position of power over the victim and
the prevention of the genetic problems
inherent in intermarriage and inbreed-
ing. The second objective is not pursued
by thiy section, but left to the regulation
of the maryriage statute, T. C. A. §36-
401. Since genetic problems arise only
in successively inbred generations, the
eriminal sanction was deemed to be an
inappropriate remedy.

The first objective of the present in-
cest statute, however, is adopted as the
better rationale for this section. Conse-
quently, the prohibited relationships are
not extensively enumerated by this sec-
tion, but broadly defined to include any-

39-1503. Interference with child custody.—{a) An individual, cor. |
poration, or association commits an offense if he takes or retains a chili: - |
younger than eighteen (18) years out of this state when: i

(1) he knows that his taking or retention violates a temporaryo’ -
permanent judgment or order disposing of the child’s custody; or |

(2) he knows that he has not been awarded custody of the chil !
by a court of competent jurisdiction and knows that a suit seeking t - ¢
dispose of or litigate the child’s custody has been filed.

(b) It is a defense to prosecution under subsection (a)(2) that the
actor voluntarily returned the child to this state within seven (7) day
from the date of the commission of the offense, or that the actor volun . -
tarily returned the child to this state within five (5) days affe)
receiving a certified order of a court demanding the return of the chili;

(c) An offense under this section is a felony of the third degree. | o

COMMENTS OF LAwW REVISION COMMISSION

Derivations
Tex. P. C. Prop. Rev. § 25.03.
‘Wis. Stat. Ann. § 946.71.

Cross-References:
“Association” defined, see § 39-107.
Computation of age, see § 39-106.
Defense explained, see § 39-203.
Extradition of fugitive, see T. C. A,

tit. 40, ch. 81, subch. A, as amended.
False imprisonment, see § 39-1202.
Unlawful flight to avoid prosecution,

see 18 U. 8. C. A, §1073.

Comment:
This section adds a new offense to
Tennessee criminal jurisprudence, one
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one with parental authority. which my
be abused to sexual ends. Similarly, th! -
legitimacy of the two relationships e ¥
ignated is declared immaterial, and the; |
conduct prohibited is broadened to in.ii#
clude deviant sexual intercourse. P
Several new penal codes include a cop
roboration requirement for the inces|
offense. Tennessee law, however, hy!
long recognized that the consenting part.
ner to incest is an accomplice witneg! @ 7
whose uncorroborated testimony is i g
sufficient to convict, e.g.; Scott v. State -
207 Tenn. 151, 338 S. W, (2d) 581 (1960): ¢ <%
Shelley v. State, 95 Tenn, 152, 31 S, W.|' =
492 (1895). However, if the actor dif
not consent, he or she is not an accom.
plice and the testimony does not ne; -
corroboration. Id. This judicial policy it -
deemed preferable to a blanket corrobo. -
ration statute in the incest area, whichi
includes both consensual and non
consenisual relationships. Nonconsensul -~ |
relationships, of course, can be prose.
cuted as sexual offenses. See ch. 13,

N2

¥

4.

A

designed primarily to deal with the p!
rental kidnapper but formulated bready;
enough to cover anyone knowingly i'n- s
terfering with a court’s custodial jurls -
diction over children.
This section prohibits both taking atlf -
retaining a child outside the state eithy] .
in violation of a custody award, subse} ¢
tion (a)(1), or to defeat the court’s i
risdiction in a custody case, subsectiti -
(a) (2). The custody award need not orif{
inate with a Tennessee court to com, .
within the purview of this section; if sl -
is filed in this state to enforce a Georgl; -
custody judgment, for example, the not;
custodial parent’s taking the child out d
Tennessee violates subsection (2)(2)i:

s

&

(e
B
1

% the offense in

OFFENSES AGAINST THE FAMILY

the parent knows the suit has been filed.
Age 18 is used for the offense because
under Tennessee law parental custody
rights in a child terminate at that age.

Subsection (b) highlights the chief ob-
jective of this offense: to encourage the
child’s return to the jurisdiction of the

§ 89-1504

Tennessee court whose contempt power
can then be used to enforce its custody
award. :

The Commission reluctantly graded this
offense a felony to assist in invoecation
of the extradition and federal fugitive
felon provisions.

) 39-1504. Crin‘linal nonsupport.—(a) An individual commits crim-
inal nonsupport if he intentionally or knowingly fails to provide sup-

port thkat he can provide and that

he knows he is legally obligated to

provide to his spouse who is in needy circumstances or to his child

younger than eighteen (18) years.

(b)  Except as provided in subsection (c),

a class A misdemeanor.

criminal nonsupport is

(¢) Criminal nonsupport is a felony of the third degree if:
(1) the actor has been convicted one or more times before under

this section; or
(2) the actor
state.

(d) For purposes of this section, “child”

committed the offense while residing in another

includes an illegitimate

child whose paternity has been established by a court of competent

jurisdiction.

COMMENTS OF LAW REVISION CoMMISSION

Derivation:
Tex, P, C. Prop. Rev. § 25.07.
T. C. A. §§ 89-201, 39-202.

Cross-References:
Aid from department of public welfare
30 locate4ga%en§ a(x}ld Aanforce support or-
er, see - S, G A, §602(a)(17) and
(a)(18). ‘
Cigillﬁ}'emedies:
orcement of child support, see
R T.C. A.1§ 3&:822( L
eciprocal enforcement of support
g o T . A, tit. 36, ch. 5, pPoTh
upnors of dependent or mnegl
child, see T, C. A. § 37—25(’)‘1.1(3 ccted
;;anvé.cﬁion” deﬁ&l‘ed, see § 39-107.
axsradition, see T. C, A. tit,
subch, A, as a;nended. i 40, ch. 31,
Territorial jurisdiction, see § 89-104.

Venue, se ., 40-
el e T. C. A, §40 301, as
Comment:

This  section provides the deserted

Spouse and children with the servie

a public prosecutor angd law enfo;'rée?x?eﬁf;

pgrs?nnel to enforce the husband’s (or

wife’s) duty to support his family.
Subsection (a) defines the elements of

terms derived from exist-

Ing Tennesses law; however, desertion

.See T\ C. A,

or neglect alone is no longer an offens s
Cf. T. C. 2. §§ 39-201, 39-g202. ¢
If the prosecution is for nonsupport
of a spouse, the state has the burden of
proving his or her needy circumstances.
But if the prosecution. is for nonsupport
of a child, the state does not have to
prove his needy circumstances. The state
must continue to prove that the defend-
ant is able to provide support, and the
%n'esumpmqg t_hatl the defendant is able
0 50 provide is eliminated. See T. C. A,
§§ 39-201, 39-202, A
Grading eriminal nonsupport a clasg
A misdemeanor . recognizes the serious
societal interest in coercing compliance
with the duty of support and gives the
judge a wide range of sentencing dis-
cretion. Long-term imprisonment ig
clearly unwarranted, however, since it
13 usually far more effective to place a
convicted spouse on probation under or-
ders to support his family. The felony
grade for the offense of nonsupport by a
spouse who is out of state facilitates
extradition and expands present law to
include nonsupport of a spouse, T. C. A,
§ 89-217, The felony grade for a subse-
quent offense also continues present law,
5 § 39-219 (penalty for leav-
;x;gt)state after a court order for sup-
rt).
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lished in a ecivil suit, can he be prose.
cuted under this section for failure {
support, See T. C. A. tit, 86, ch. 2,

A prosecution under this section should
not be the vehicle for litigating a con-
tested paternity; therefore, only if the
defendant’s paternity has been estab-

39-1505. Criminal abortion.—(2) An individual, corporation, or s } 4

sociation commits an offense if he intentit_mally terminates another’s:
pregnancy otherwise than by live birth of a viable fetus.

(b) It is an exception to the application of this section that thei

abortion is performed under the following circumstances: .
(1) during the first twelve (12) weeks of pregnancy, if the

aportion is performed with the pregnant woman’s consent and pursuant| !

to the medical judgment of the pregnant woman’s attending physician

is 1i ertified under title 63, chapter 6 of the Tennesses| |
who is licensed or ¢ ’ "t a life saving procedure on behalf of the

Code; or

(2) after twelve (12) weeks, but before viability of the fetus,if:

' ion is performed with the pregnant woman’s consent and in a
ilzzxfiggftas deﬁged in § 53-1301, licensed by the department of pubhc§
health, or a hospital operated by the state of Tennessee or a branc}l';
of the federal government, by the pregnant woman’s attending physi. !
cian, who is licensed or certified under title 63, chapter 6, of the Ten
nessee Code, pursuant to his medical judgment; or o

(8) during viability of the fetus, if the abortion is performe,di
with the pregnant woman’s consent and by the pregnant woman’s!

attending physician, who is licensed or certified under title 63, chapter |

6 of the Tennessee Code; and if all the circqmstances a_nd proyi§i<_ms
required for a lawful abortion during the period set out in subdivision
(2) are adhered to; and if prior to thq abor.tlon the phy§1c13:n shall
have certified in writing te the hospital in which the abortion is to be
performed that in his best medical Judgmfmt, after proper examing-
tion, review of history, and such consultation as may l?e regulred by
eichzr the rules and regulations of the state hospital licensing board

d pursuant to § 53-1310, or the administration of the hospitd
?§3$3égagi blgth, the abortion i3 necessary to preserve 'ghe life or'health :
of the v:roman, and shall have filed a copy of the cert1ﬁcat.es vylth they .
district attorney of the judicial circuit wherein the abortion is to be}‘

performed.

(¢) No physician shall be required to perform an abortion and m; -

person shall be required to participate in the performance of an abortion.

No hospital shall be required to permit abertions to be performel|

therein or to receive a patient for an abortion operation.
(d) Criminal abortion is a felony of the third degree.

COMMENTS OF LAW REVISION COMMISSION

Computation of age, see § 39-106.
Defense explained, see § 39-203.
Exception explained, see § 39-202.

Derivation:
Tenn. Pub. Acts 1973, ch, 235.

Cross-Referezices: 6 30.1506
iding self-abortion, see - .
“f:is]s!:)%iation” deﬁneél, see § 39-107.
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Comment:

This secticn. follows the recently en-
acted abortion statute, The new offense
reflects both recent developments in con-
stitutional law and enlightened concern
for women and physicians who often suf-
fer extreme hardship because of the
archaic rigidity of the old statute.

The recent Supreme Court decision in
Roe v. Wade, 410 U. 8. 113 (1973), held
unconstitutional a Texas abortion
statute which, like old T. C, A. §§ 39-
301—39-302, prohibited ail abortions ex-
cept those necessary to save the life of
the woman, This section comiplies with
that decision which stated:A state crimi-
nal abortiu: statute of the current Texas
type, that exempts from criminality only

mother, without regard to pregnancy
stage and without recognition of the
other interests involved, is violative of
the Due Process Clause of the Four-
teenth Awmendment.

Following the dicta of the Supreme
Court decision, the new statute, re-

§ 39-1606

stated here, leaves the decision of
whether to terminate pregnancy to the
woman and the sound medical judgment
of her physician during the first'12 weeks
of pregnancy. Subdivision (2) of sub-
section (b) requires hospitalization for
the abortion operation performed. after
that point in the pregnancy. When the
fetus becomes viable, the abortion opera-
tion may be performed only for the pur-
bose of preserving the life or health of
the woman and snly under safeguards
sgt forth in subdivision (3) of subsection

Section 39-1505 continues the present
law that self-abortion is not an offense,
and the woman abortee is neither an ac.
complice, nor a principal, to aborticn.
Smartt v. State, 112 Tenn. 589, 80 S. W.
586 (1903), The provision of the new
statute on attempted abortion, “attempt
to procure a miscarriage,” is included in
§39-901 on criminal attempt. See
Dupuy v. State, 204 Tenn, 624, 825 S. W.
(2d) 238 (1959),

39-1506. Aiding self-sbortion.—(a) An individual, corporation, or
association commits an offense if in return for anything of value he
knowingly aids a woman to use any means to intentionally terminate
her own pregnancy otherwise than by live birth of a viable fetus,

(b) It is an exception to the application of this section that the
termination is aided under the following circumstances:

(1) during the first twelve

(12) weeks of pregnancy, if the

1 abortion is performed with the pregnant woman’s consent and pursuant
.1 to the medical judgment of the pregnant woman’s attending physician

who is licensed or certified under title 63, chapter 6 of the Tennessee

Code; or

(2) after twelve weeks (12),

but before viability of the fetus,

if the abortion is performed with the pregnant woman’s consent and in
a hospital as defined in § 53-1301, licensed by the department of public
health, or a hospital operated by the state of Tennessee or a branch of
the federal government, by the pregnant woman’s attending physician,
who is licensed or certified under title 63, chapter 6 of the Tennessee
Code, pursuant to his medical judgment; or

(3) during viability of the fetus, if the abortion is performed
with the pregnant woman’s consent and by the pregnant woman’s
.| attending physician, who is licensed or certified under title 63, chapter

‘ ‘ + 6 of _the Tennessee Code; and if all the circumstances and provisions
"1 required for a lawful abortion during the period set out in subdivision

(2) are adhered to ; and if prior to the abortion the physician shall have

-} certified in writing to the hospital in which the abortion is to be per-

formed that in his best medical judgment, after proper examination,

'+ review of history, and such consultation
& the rules and regulations of the state hospital licensing board promul-

as may be required by either
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gated pursuant to §53-1810, or the administration of the hospital i

volved, or both, the abortion is necessary to preserve the life or healy §

St

of the woman, and shall have filed a copy of the certificates with ty
district attorney of the judicial circuit wherein the abortion is to
performed. . ;
(c) An offense under this section is a felony of the third degree,

I

;

COMMENTS OF LAwW REVISION Commsson 1

a crime under present law, so it is nec.%
essary, again to deter the criminal aby.
tionist, to prevent aiding a woman i
abort herself. The concept of aiding i
producing an abortion covers, for exam
ple, assisting the woman abortee wh
supplies for herself the means used.
The phrase “in return for anythingd
Defense explained, see § 39-203. value” in subsection (a) aims at the pn.7’
Exception explained, see § 39-202. fessional criminal abortionist und is d
“Reasonable belief” defined, see §39- signed to exclude nonprofessionals sud

Derivation:
Tenn. Pub. Acts 1973, ch. 23b.
Tex. P. C. Prop. Rev. § 25.05.

Cross-References:
Abortion, see § 89-1506.
“Association” defined, see § 39-107.
Computation of age, see § 39-106.

107. as the sympathetic roommate or frigh
ened boyfriend. .
Cominent: Subsections (b) and. (c) parald

As stated in the comment to § 39-1505  §§ 89-1505(b) and (c)_ (criminal abo
(criminal abortion), self-abortion is not zi.on), See comment following that se
ion.

39-1507. Preemption.—The legislature by enacting this chapter ir

tends to preempt any other regulation of the area covered by this chap\g another's land), § 39-4516 (injury o an-

ter. No governmental subdivision or agency may enact or enfqrce TN
that regulates or makes any conduct in the area govered b_y_thls chapty
an offense, a violation, or the subject of a criminal or civil penaliy

sanction of any kind.

COMMENTS OF LAW REVISION COMMISSION !
overlapping area of sexual cox}duct anik
family support. The Metropolitan Gor.
ernment of Nashville and Davids
County Code (1967), for example, pt:
hibits nonsupport of his family bylﬁl
habitual drunkard (§ 29-1-24). Most ¢
this conduct is an offense under presal

“Government” defined, see § 39-107. state law, and that not proseribed ¥

“Law" defined, see § 39-107. no doubt intentionally omitted. To elint;

Preemption by code, see § 39-103 com- nate this conflict and con.‘fusmn‘betwefﬂ!
ment. state and local law, and to prevent i,
ture conflict and confusion, this secli®,
Comment: makes clear the state intends to prees¥, -
Although governmental subdivisions the arca of offenses against thev famﬁbli
and agencies have not legislated widely and thereby prevent governmental SUX;
in the area of family offenses, municipal- division and agencies from enacting o
ities have enacted ordinances in the enforcing laws in this area.

Derivation:
Tex. P. C. Prop. Rev. § 25.08.

Cross-References:
“Agency” defined, see § 89-107.
“Conduct” defined, see § 39-107.
Effect of code, see § 39-108.

112

|

e

— s -

4
3
Yy
I

¥
&

i

¥

ARSON ANI¥ OTHER PROPERTY DAMAGE

§39-1601

CHAPTER 16
ARSON AND OTHER PROPERTY

DAMAGE OR

. BECTION,

< 39.1601. Chapter definitions.

89-1602. Arson, .
¢ 80.1603. Criminal mischief,

s A e, e

i

i

i o

Y

39.1604. Reckless damage or destruc-
tion.

COMMENTS OF LAW

Comment:

The present law on damage or de-
struction of property consists of more
than 60 sections scattered through five
titles of the Tennessee Code Annotated.
Some of the existing statutes are gen-
eral, e.g,, T. C. A. §389-4501 (destroying
or injuring another’s chattels), but most
are incredibly specific—directed at dam-
age of a parzticular type of property or
at damage by a specific method, e.g,
T. C. A. §39-4804 (injury to bridges),
§89-1402 (injury fo personal property
with explosives), §89-4835 (injury to
caverns), Most of these offenses are re-
dundant, contradictory or obsolete, e.g.,
T. C. A, § 39-4513 (injury of products of

other’s timber), §389-4505 (destroying
ornamental shrub), §39-4584 (damag-
ing property of another). They require a
bewildering array of culpable mental
states, eg., T. C. A, §30-463¢ (ma-
liciously), §39-4515 (willfully), §39-
4512 (unlawfully, knowingly, willfully,

DESTRUCTION

SECTION.,

39-1605. Actor’s interest in property,
39-1606. Amount of pecuniary loss.
39-1607. Preemption.

REVISION COMMISSION

and corraptly), §39-4507 (wantoniy),
and they contain irrational penalty vari-
ations, e.gz,, T. C. A. § 89-4513 (up to one
year for injury to products of another's
land), § 89-4515 (up to ten years for de-
struction of tobacco beds), § 89-4534 (52
to $50 fine for destroying property of
another).

This chapter replaces this plethora of
offenses with four general property dam-
age offenses, These four offenses pro-
scribe all property damage, however it
is inflicted and whatever the property
damaged, except damage inflicted negli-
gently, a state of mind the Commission
feels can be handled more efficiently and
more appropriately by civil law than by
penal sanctions. The penalty structure,
which parallels the theft penalties in
ch. 19, ties the punishment for destruc-
tive conduct, and thus the blameworthi-
ness of the actor, to the actor’s state of
mind and to the extent of the harm his
conduct threatens or causes.

39-1601. Chapter definitions.—In this chapter, unless the context

. requires a different definition:

(1) “Habitation:”
(A)  means any siructure

including buildings, modular units,

¢ mobile homes, trailers, and tents, which is designed or adapted for the
- overnight accommodation of persons; and

(B) includes a self-propelled vehicle that is designed or adapted

: for the overnight accommodation of persons and is actually cccupied at
the time of the offense; and

(C) includes each separately secured or occupied portion of the

with the structure or vehicle.

-~ structure or vehicle and each structure appurtenant to or connected

(2) “Owner” means a person other than the actor who has posses-

¢ sion of property, or any interest other than a mortgage, deed of trust,

or security interest in property, even if the possession or interest is

unlawful,
(3)  “Property” means:
(A) real property; or

113
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(B) tangible personal property including anything severed frop

land; or

anything of value.

39-1602. Arson.—(a) An individual, corporation, or associatin -
commity arson if he starts a fire or causes an explosion:
(1) without the effective consent of the owner and with intent f;
destroy or damage the owner’s building or habitation; or
(2) with intent to destroy or damage any building or habitation #
collect insurance for the damage or destruction.
(b) Arson is a felony of the second degree unless it was commitie:
against an occupied habitation in which event it is a felony of the fing! * |

degree.

COMMENTS OF LAw REVISION COMMISSION
" Derivation:

Tex. P. C. Prop. Rev. § 28.02.
Pa. Prop. Crim. Code § 1301(a).

Cross-References:

. é&sctor’s interest in property, see § 39-
605.
“Association” defined, see § 39-107.
Criminal mischiet, see § 89-1603.
“Effective consent” defined, see §389-
107.
“Habitation” defined, see § 89-1601,
5 Hindering secured creditors, see § 39-
2033.
Necessity to destroy property, see § 89-
21

“bwner” defined, see § 39-1801.
“Property” defined, see § 29-1601.

Comment:

This section retains the substance of
the present Tennessee law on arson, but
it includes several alteratious which are
designad to clarify the offense. First, this
section retains the present limitation of
the offense to the use of fire or explo-
sives, T. C. A. §§ 89-501, 39-1401; see also
T. C. A. § 39-5106 (fire bomb). Although
there are other methods of destruction,
they apparently either are employed so
infrequently that they are inconsequen-
tial or lack the rapidity, and thus the
denger to the person, that accompanies
fires and explosions. .

Secondly, this section clarifies the point
at which the offense becomes complete.
As under present law, the structure need
not be destroyed or seriously damaged,

" and there is sufficient burning te consti-

tute arson if the combustible to which
fire is set is charred or cmanged in na-
ture. Crow v. State, 186 Tenn. 333, 189
S. W. 687 (1916). The offense is com-
plete whenever the actor starts a fire
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(C) a document, including money, that represents or embodie: ¢,
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or causes an explosion with the requii -
site intent, whether or not damage o
any kind actually ensues. i

Intent.

_ The mental element required unde.
this section is intent: the actor must adi
intentionally and must desire a partin} -
lar result. This changes the nomencs! .1
ture of present law, which requiress
“willful and malicious” state of mindi 4
T, C. A. §§39-501, 39-1401, 39-5106, buf: - ¢
retains the substance. The result ini
tended may be damage as well as d&
struction, which also is apparently i .
existing law. Under subsection (a)(2), -
the actor must also intend to collect i - :
surance for the damage or destruction)

“Building or Habitation."” el
Presently, arson requires the burningi ¢
of “any house or outhouse, or any build: - ¢
ing, or other structure.” T. C. A, §§3:
501, 39-1401. “Buildings” will inelud}:
some structures that are not “houses’| .
such as a stadium or a pavilion, al: |
“habitation,” which § 89-1601 defines & -°
structures and vehicles adapted for fhe} .
overnight accommodation of persons, aulf -
the adjacent buildings, will include som}
enclosures, such as boats; railroad carj
and tents, that are probably ml '
“houses.” The definition of habitation} -
used here and in - § 39-1801 (burglay -
and criminal trespass) is designed i} .
include self-propelled campers only whe; .
in actual use as a habitation. Thus, ﬂ%
arsonist or burglar whose ‘target 1st;
Volkswagen camper-bus commits .thf
greater offense—arson rather than crimi.
nal mischief, burglary rather than thej -
—only if his conduct endangers peopt;
ocecupying the vehicle. e

ARSON AND OTHER PROPERTY DAMAGE

Owner’s Interest or Consent.

The criminal responsibility of an own-
er for arson is slightly modified. Subsec-

! tion (a)(l1) requires a firing of another’s
"% building, bat §89-1601 defines “owner”
' as anyone other than the actor who has

possession of or any other interest in
the property, and § 39-1605 provides that

.+ an actor who is an owner may be guilty
¢ of arson if there are other owners with
¢ interests he is not entitled to infringe.

Present law includes the actor’s own

4 property in the protection of the gen-
% ‘eral statutes, T. C. A. §§ 39-501, 39-1401,
& and the arson statute has been applied to
‘2 owners who set fires to collect insurance.

Thompson v, State, 171 Tenn. 156, 101
S. W. (2d) 467 (19387). Another section
of the Criminal Code, specifically de-
signed for the debtor—secured creditor
relationship, governs the destruction of
secured property, see § 39-2033 (hinder-
ing secured creditors). If no one else has
an interest, however, the owner is not
responsible under subsection (a)(1); in-
stead his responsibility, if any, is de-
termined by subsection (a)(2).
Subsection (a)(2) makes it arson to
make a fire or cause an explosion with
intent to collect insurance for the re-
sulting damage or destruction. Current

¢ Tennessee law allows prosecution under

the arson statute, Thompson v. State,
171 Tenn. 156, 101 S. W. (2d) 467
(1937), or under T. C. A. § 89-508, spe-
cifically prohibiting the burring of in-
sured property with intent to injure in-

§ 39-1603

surer., Under §39-1602 burning insured
property is arson only if the property is
the kind that would make the burning
arson if it belonged to another. The
burning of other insured property with
intent to colleet insurance, poses less
danger to persons, and consequently is
not included in arson. It does constitute
theft or attempted theft under § 89-1903,
however, as does any other destruction of
property to defraud insurers.

The effect of an owner’s consent to the
burning is uncertain in present law. Log-
ically, the responsibility of one who burns
with the owner’s consent should be deter-
mined under general complicity princi-
ples in terms of the owner’s responsibil-
ity. Whether one who burns with the
owner’s consent commits arson even in
circumstances in which the owner would
not be guilty has never been deterniined,
but subsection (a) (1) makes it clear that
one who burns t "*h the owner’s “effec-
tive consent” is guilty only in circum-
stances in which the owner is guilty.

Penalties.

Arson is graded a second degree fel-
ony, a serious offense, primarily because
of the danger to the person. Otherwise,
the use of fire or explosives does not
make assault, manslaughter, or attempt-
ed murder more reprehensible than other
methods of committing those offenses,
and if murder was the intent and result
the actor may be prosecuted for the more
serious offense, -

39-1603. Criminal mischief.—(a) An individual, corporation, or as-
sociation commits eriminal mischief if, without the effective consent of
the owner, he intentionally or knowingly damages, destroys, or tampers
with the property of the owner and thereby causes:

- (1) pecuniary loss or substantial inconvenience to the owner or a

third person; or

(2) significant risk to arise that death or serious bodily injury to

any person will occur.
(b) Criminal mischief is:

(1) aclass C misdemeanor if:

(A) the amount of pecuniary loss was fifty dollars (850) or less;

or

) (B) it involved no pecuniary loss, but caused substantial incon-
venience to others, except as provided in subdivisions (3)(B) and

() (C); er

(2) a class A misdemeanor if the amount of pecimiary loss was
more than fifty dollars ($50) but less than two hundred fifty dollars

($250) ; or

(3) afelony of the third degree if:
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(A) the amount of pecuniary loss was two hundred fifty dollay Penalties.

($250) or more;or

(B) regardless of the amount of pecuniary loss, the actor caus*ee;gé
impairment or interruption of public communications, public transpo.| -
tation, public water, gas, or power supply, or other public service fo

a substantial number of persons.

(C) regardless of the amount of pecuniary loss, the actor causs!
a significant risk to arise that death or serious bodily injury to amy}

person will occur.

COMMENTS OF LAW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 28.03.
N.Y. Rev. Pen. Law §§ 145.00, 145.05.

Cross-References:
_ Actor’s interest in property, see § 39-
1605.
Amount of pecuniary loss, see §39-
1606.
“Association” defined, see § 39-107.
Destruction of records, see §§ 39-2046,
39-2211.
. “Effective consunt” defined, see § 39-
107.
Fraud in insolvency, see § 39-2634.
Fraudulent destruction of insured
property, see § 39-1903 (theft).
Fraudulent destruction, removal, or
concealment of writing, see § 39-2046.
g Hindering secured creditors, see § 39-
033.
“Owner” defined, see § 89-1601.
“Property” defined, see § 39-1601.

Comment:

This section is the central offense in
this chapter and replaces the bulk of the
present property damage offenses, It is,
essentially, a combination of T. C. A.
§§ 39-4501 and 39-4534, the general prop-
erty damage offenses. in present law,
with some clarifications and expansions.

Generally speaking, property damage
offenses in present law proscribe destruc-
tive conduct only if it is committed with-
out the owner’s consent. This section
proscribes conduct committed without
the owner’s “effective consent,” a con-
cept that clarifies the type of consent
required by negating consent given
because of coercion or deception or given
for the detection of the commission of an
offense. See §39-107 (code definitions).
As in present law, the nctor is not guilty
of criminal mischief if he has the
owner’s effective consent, although both
might be guilty as parties to  some
other offense, such as destroying secured
property with intent to defraud credi-
tors, § 39-2033.
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Subsection (a)(1) prohibits condud!-’
that destroys or damages property and} -
expands present law to include “tamper.
ing” with property, conduct that falls®
short of damaging the property but nevw
ertheless interferes with the owners!
proprietary rights or abuses the propery|
in a way that diminishes its value. This/ "

provides a general prosceiption of conl-

duct now covered by a few specific stat:

utes, e.g., T. C. A. §44-1726 (leaving: ¢

open fence gate).
Subsection (a)(2)

o

damage or even inconvenience, potentil: i -
1y creates a grave risk of physical ham . ~
to others. For example, putting sugarin,
an automobile gas tank creates some
property damage; putting sugar in a pii
vate airplane’s gas tank, on the othe
hand, ecreates a substantial danger of ;..

eriminal mischief.,

Defizitions. 35
The owner of property is defined i)
§39-1601 to include anyone other than

the actor who has possession of the

property or an interest other than &i:
security interest in the property. Thus i
an actor can commit criminal mischief}:
upon his own property if others also
own the property, see §39-1606. A
holder of a security interest, however, 18}
not an owner as against the debtor, even}.
if he has legal title pursuant to a con-¢:
ditional sales contract or other securityj

agreement, because relationships be
tween debtors and creditors present].:
unique problems which are separately :

treated in ch. 20 (fraud).

Property is.defined broadly in §3%i .
1601, "This section and § 39-1604 exclud
intangible property; otherwise, they in-p:
clude anything that, if damaged, dej-

stroyed, or tampered with, might caust /

pecuniary loss or inconvenience.

reaches condud -
that, while it may in fact result in mi

death ts some people. Increased penalties 1107,

are authorized to discourage that type of [+

The grading scheme for eriminal mis-
chief parallels that for theft. Minor mis-
chief—pecuniary loss .of $60 or less or
substantial inconvenience without loss
when tampering is involved—is a class

i 0 misdemeanor. It is a class A misde-

meanor if the pecuniary loss is greater
than $50 and less than $250, and a third-
degree felony if the pecuniary loss is
substantial ($250 or greater), or if the

“} actor impairs or interrupts a public serv-

ice for a substantial number of persons,
or if the actor's conduct creates a sub-

.1 stantial danger of serious injury to per-
Tampering. a

gons. Mischief against public services is
a felony regardless of pecuniary loss if
it causes widespread damage because

§ 39-1605

the amount of damage to the pubiic ordi-
narily will exceed $250, but being wide-
spread, it may be difficult to prove. The
impairment must affect a “substantial”
number of persons. This is intended to
preclude felony treatment of one whose
conduct affects only one home or a
small neighborhood and clearly does not
cause great harm, If the impairment is
not widespread, the offense is a class C
misdemeanor unless the state proves pe-
cuniary loss greater than $50. In-
juring, interrupting or interfering with
communication or power lines and gas
fixtures is proscribed by T. C. A. §89-
4533. That crime has recently been
changed from a misdemeanor to a fel-
ony. Tenn. Pub. Acts 1973, ch. 560.

39-1604. Reckless damage or destruction. — (a) An individual,
corporation, or association commits an offense if, without the effective

consent of the owner, he recklessly damages or destroys property of
. the owner.

(b) An offense under this section is a class C misdemeanor.

CoMMENTS OF LAw REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 28.04.
N. Y. Rev. Pen. Law §§ 145.00, 145.05.

Cross-References:
“Association” defined, seec § 89-107.
Criminal mischief, see § 39-16083.
“Effective consent” defined, see §39-

“Owmner” defined, see § 39-1601.
“Property” defined, see § 39-1601.

Comment:

This section expands present law to
cover destructive conduct that is com-
mitted recklessly. Presently, except for
statutes proscribing negligent burning,
T. C. A. §§ 89-510—39-518, the property
damage offenses require a “willful” act

or some similar mental state implying at
least a “knowing” act as defined in §39-
405(b). The Commission concluded that,
although penal sanctions are generally

‘inappropriate where conduct is negli-

gent, they are a helpful method of con- .
trolling reckless damage or destruction,
and this section expands Tennessee law
to proseribe that conduct.

This section applies only when damage
or destruction is inflicted recklessly; oth-
erwise, its elements. and the scope of its
application are identical to those of crim-
inal mischief, §39-1603. Because the
mental state accompanying the conduct
is less reprehensible, however, the Com-
mission made this offense a class C mis-
iiemeanor regardless of the amount of
0ss, -’

) 39-1605. Actor’s interest in property.—It is no defense to prosecu-
tion under this chapter that the actor has an interest in the property
damaged or destroyed if another person also has an interest that the

actor is not entitled to infringe.

Berivations

Tex. P. C. Prop. Rev. § 28.05.
Ill. Stat. Ann. ch. 38, § 16-4.
Cal. Prop. Pen. Code § 2900(R).
Model P. C. §223.0(7).

COMMENTS OF LAwW REVISION COMMISSION

Cross-References:
0§-I3indering secured creditors, see § 39-

“Owner” defined, see § 39-1601.
“Property” defined, see § 39-1601.
0 ]SOeig:urity agreement, see T. C. A. §47-
=1V,
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§ 39-1606

Comment:

Under the definition of “owner,” § 39-
1601(2), the person who inflicts damage
under this chapter frequently will be an

39-1606. Amount of pecuniary loss—(a) ‘-The amount of pecuniary|
loss under this chapter, if the property is destroyed, is:

(1) the fair-market value of the property at the time and plae /

of the destruction; or

)

(c) The amount of pecuniary loss under this chapter for documents|
other than those having a readily ascertainable fair-market value, is;|
(1) the amount due and collectible at maturity less any part that
has been satisfied, if the document constitutes evidence of a debt; a
(2) the greatest amount of economic loss that the owner might! -
reasonably suffer by virtue of the destruction or damage, if the docri
ment is other than evidence of a debt. '
(d) If the amount of pecuniary loss cannot be ascertained pecu
niarily by the criteria set forth in subsections (a)-(c), the amount|
of loss is deemed to be less than fifty dollars ($50). ,
(e) To determine the amount of pecuniary loss if the actor hasa}
legal interest in the property involved, the value of the interest shal

be:

is destroyed ; or

(2) deducted from the amount of pecuniary loss to the extent of
an amount equal to the ratio the value of the interest bears to the total|
value of the property, if the property is damaged.

COMMENTS OF LAwW REVISION COMMISSION

Derivation:

Tex. P. C. Prop. Rev. § 28.06.
Subsees. (a)-(d); N. 4. Re\5r.s Pen. Law

§ 155.20.
Subsec. (e): Wis. Stat. Ann. § 943.20
(2)(c).

Cross-References:
X 6&5ctor’s interest in property, see §39-
605.
“Property” defined, see § 39-1601.
Value of stolen property, see § 39-1907.

Comment:

This section establishes standards for
valuing loss caused by conduct proscribed
by this chapter; it tracks a similar provi-
sion in the theft chapter, § 39-1907. Sub-
section (a) adopts fair-market value or,
if fair-market value cannot be deter-

118

owner. If others are also “owners,” how.?f :
ever, this section provides that ).
actor is still subject to conviction undy!

this chapter.

(1) deducted from the amount of pecuniary loss, if the property|

mined, replacement cost for destroyel{ .t
property, but if the property is only; .
damaged and can be repaired, subsection}. = ;
(b) requires determination of repair] .

cost. Subsection (c) provides valuation

standards for documents that have m
easily determined market value, and sub- "

section (d) ensures some penal sanction

in the rare instances where the amount| -

of loss cannot be determined, but limits
it to the lowest misdemeanor level. Sub-
section (e) provides for crediting the

actor with the value of his own interest|
in property he damages or destroys. Ut-7:.

der subsection (e)(2), for example, if

the actor has a $600 equity in a_car
worth $1,000 and he intentionally dam-i: ™

ages it requiring repairs costing $250,

the pecuniary loss_resulting from his
criminal mischief is $125—the repali. -

U
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if the fair-market value cannot be ascertained, the cost of] |
replacing the property within a reasonable time after the destruction,

(b) The amount of pecuniary loss under this chapter, if the prop}
erty is damaged, is the cost of repairing or restoring the damage: ;|
property within a reasonable time after the damage occurred.

ST
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250, less an amount equalling the
ggfs;?c’x iis e,quity bears to the value of the
car ($500:$1,000 or 1:2; $250—$125=

§ 39-1701

$125)—and the actor is guilty of a class
A misdemeanor under § 39-1603.

39-1607. Preemption.—The legislature by enacting this chapter il:l-
tends to preempt any other regulation of the area covered by this

chapter.

No governmental subdivision or agency may enact or enforce

a law that regulates or makes any conduct in the area covered by this

chapter an offense, a viola_tion, or
penalty or sanction of any kind.

the subject of a criminal or civil

COMMENTS OF LAw REVISION COMMISSION

Derivation:
Tex. P. C. Prop. Rev. § 28.07.

Cross-References:
“Agency” defined, see § 39-107.
“Conduct” defined, see § 39-107.
Effect of code, see § 39-103.
“Qovernment” defined, see § 89-107.
“Law” defined, see § 39-107.
Preemption by code, see § 39-103 com-
ment.

Comment:

Municipal ordinances presently conflict
with and overlap state law in the area
of criminal mischief and reckless dam-
age to or destruction of property. For
example, the Codé of the Metropolitan
Government of Nashville and Davidson
County (1967) prohibits defacing or
damaging unoccupied buildings, § 28-1-5,
defacing buildings under econxziruction,

. §29-1-5, and malicious mischief, §29-

1-37. All of the conduct covered by
these ordinances is made criminal by
present law, eg, T. C. A. §§39-4501

and 39-4534. To eliminate the present
conflict and confusion, and prevent fu-
ture conflict and confusion between state
and local law, this section makes clear
the state intends to preempt the area of
arson and other property damage or de-
struction and thereby prevent govern-
mental subdivisions and agencies from
enacting or enforcing laws in this area.

In light of this section governmental
subdivisions and agencies may not enact
or enforce laws punishing destruction
of particular kinds of property (e.g.,
flowers, fountains), for example, or laws
proseribing a particular type of damage
or destruction (e.g., flooding, explosion).
And, of course, an ordinance punishing
neg