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FOREWORD 

The proposeid Criminal Code and Code of Grimin~l. Procedur~ ~re 
the prodH,;;t of nine years of effort by the Law ReVISIon Comrr~lssion 
and some sevEmty-five individuals and organizations interested m the 
imnrovement of Tennessee's criminalla.w. The proposed codes are the 
first major revision of the substantive aI~1; procedural criminal law since 
the Code of 18t58. 

The recommendation of these codes by the Law Revision Commission 
places TennesHee among 33 other America~ juri~d~ctions that. ~re 
:now revising Q;t. have recently completed a maJor crlmmallaw ~evlslon 
project. This interest in criminal law revision is long overdue In Ten
nessee, as in many of the United States, due to past neglect of the 
criminal justice system. 

Throughout the preparation of these codes, the LlllW Revision Com
mission has been concerned over the often raised question of whether 
such massive cha.nge in the criminal law would be accepted by the 
bench and bar of the state. While recogni!Zing that. the transition from 
present law and procedure will require, effort on the part of everyone 
connected with criminal justice, the Commission is convinced that the 
benefits of revision more than justify the difficulties of change. The 
examples of judges, district attorneys, and' defense lawyers in other 
states who have put forth extra effort to ease the transition to a more 
efficient and effective criminal justice system show that Tennessee also 
can accomplish a major revision of its criminal law. 

THE REVISION PROCESS 

The Law Revision Commission is an independent, nonpolitical re
search agency of the state composed of nine attorneys appointed by the 
Governor for staggered six-year te~ms. The Commission serves as a 
link between the legislature, the exeeutive bral}ch, the judiciary, the 
bar, the law schools, and other persons interested in technical legal 
subjects. 

Shortly after its creation in 196~, the Commission began its work 
in criminal law by conducting extensive comparative studies on each 
topic of the criminal law and procedure. These six years of research 
were designed to thoroughly analyze the existing Tennessee law and 
to determine its status in the light of the statutes and rules of 
practice of other states, the American Law Institute's Model Penal 
Code and Model Code of Pre-Arraignment Procedure, the American 
Bar AssociatioH.~s Minimum SL<IJldards for Criminal Justice, and other 
suggestions of scholars. Also consulted were the decisions of state 
and federal courts, the Federal Rules of Criminal Procedure, and the 
proposed Federal Criminal Code, 
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.o~ the bases of these Eltudies and the policy decisions of the Com
n.uBsIOn, draft proposals were prepared. The Criminal Code was pat
terned af~el". the proposed revision of the TeXlas Penal Code which 
thl.~ CO~.HlSlon selected as the jurisdiction most compati.ble with Ten
Ilessee m Its approach to criminal law. Much of the 'Code of Criminal 
Procedure was similarly modeled after the Federal Rules of Criminal 
PJ:ocedure, chosen for their effective and efficient handling of criminal. 
tl'l~ls: Although for ease of reference, the Criminal Code and Code of 
Crimmal Procedure are set forth ill two distinct titlesv they are designed 
to be read and .used together. As all practitioners know, the line 
b~etween substantIve and procedural law is not easily drawn. In addi
bon, these ~odes are interdependent in their treatment of many im
portant subJeds. 

Series o~ ~scussions and consultations wel'e held with representatives 
of the JUdICI!11 ~onference, the Governor's office, the Attorney-General's 
office, t~e DIstrIct Attorneys-General Conference, the Department of 
Correc~IOn, the ~ennessee Bar Association, the Sheriff's Association, 
the ~hIefs-of-P?hc? ~ssociation, the Law Enforcement Planning Agency, 
and mterested mdividuals. As a result of these deliberations, the pro
p~sed codes pr.o~ressed th~ou~h s;veral drafts over a three-year period. 
The L~w RevI~Ioll CommISSIOn IS grate:ful for the time, energy and 
e~tpertxse contrIbuted by the following individuals: ' 

From the Tennessee .r udicial Conference: 
Judge John K. Byers-Kingsport 
Judge ArtllUr C. Faquin, Jr.-Memphis 
Judge Raymond S. Leathers-Nashville 
Judge Andrew T. Taylor-Jackson 

From the Te:messee Bar Association Criminal Law Committee: 
Joe P. Bmkley, Esquire-Nashville 
Cecil D. Branstetter, Esquh'e-Nashville 
Bernard Cantor, Esquire-Johnson City 
Walker Gwinn, Esquire-Memphis 
Ray Lee .T enkins, Esquire-Knoxville 
Franklin Murchison, Esquire-Jackson 
James F. Neal, Esquire-Nashville 

From the District Attorneys-General Conference: 
Honorable Phil Canale-Memphis 
Honorable Guy T. Dotson-Murfreesboro 
Honorable James G. Hall, Asst. District Attorney-Memphis 
Honorable Thomas H. Shriver, Jr.-Nashville 

FI'om the Office of the Attorney General: 
Honorable Robert E. Kendrick-Nashville 
Honorable W. Henry Haile, II-Nashville 
Honorable Alex T. ShipleY-Nashville 

From the Office of the Governor: 
M. Lee Smith, Esquire-Nashville 
Edward E. Williams, III, Esquire-Johnson City 
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From the General Assembly: 
Senator Edward C. Blank-Columbia 

. Representative Cletus W. McWilliams-Franklin 

From the Law Enforcement Planning Agency: 
Frands W. Norwood-Nashville 
Gray A. Cavendar, III, Esquire-Nashville 

From the Department of Correction: 
Herbert G. Lee, Director· of Probation & Paroles-Nashville 

From the Chiefs-of-Police Association: 
Jerry E. Pitts, Chief of Police-Chattanooga 

From the Sheriffs' Association: 
Honorable Roy C. Nixon-Memphis 

The proposed final drafts have been benefited greatly by the contribu
tions of these individuals and of the numerous attorneys and judges 
across the state who offered written suggestions and criticisms. Ulti
mately, however, the responsibility for the provisions of these codes 
must be borne by the Law Revision Commission which, after debate and 
compromise, made the final policy decisions on many controversial issues. 

At the time of publication, these codes are being studied by a special 
legislative committ0e which will report to the 1974 sessi{)n of the General 
Assembly. The committee is chaired by Senator Edgar H. Gillock and 
composed of Senator Douglas Henry, Jr. and Representatives Frank 
Buck, Riley C. Darnell, and Ira H. Murphy. 

THE NEED FOR REVISION 

The necessity of comprehensive revision of the substantive and pro
cedural criminal laws was officially recognized in 1963 by the General 
Assembly when it directed the Law Revision Commission, among other 
matters, to make a study of criminal practice and procedure in the 
state. In 1967" the Commission reported to the 85th General Assembly: 

There is a manifest crisis in the admiriistration of criminal justice 
throughout this country. The need for an extensive revision of the . 
criminal laws of Tennessee is· equally manifest. The Commission 
recognizes the magnitude of the task and is grateful for the coopera
tion of those who have agreed to assist it in its consummation. 
It is not feasible at this time to predict the time required for this 
project. However, it will take from four to six years. 

The time spent in the revision process may appear protracted unless 
it is viewed in the context of the history of Tennessee's criminal law. 

When the land that is now Tennessee was ceded to the United States 
Territory Southwest of the Ohio River in 1790, the needs of its people 
for criminal law were adequately served by the E:nglish common law 
as was then in force in the state of North Carolina. Although the 
territorial government enacted some statutes 011 criminal law and 
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pr.ocedure-such as Acts 1794, ch. 1, § 72, entitling eV(i,ry felony and 
mIsdemeanor defendant to counsel-the common law w~s relied upon for 
the proscription of criminal cond!!ct. After the admissinn of Tennessee 
to statehood in 1796, statutes in derogation of the (;0mmOn law remained 
few until the enactment in 1829 of commo:a-l<!.w crimes into statute. 
Acts 1829, ch. 23, entitled "An act to reform and amend the Penal Law 
of the State of Tennessee," was a masterful enumeration, in only 18 
pages, of the definitions and general principles of criminal law. 

The Code of 1858, while adding a great deal of original provisions, 
recodified most of the 1829 act and organized it, much as the proposed 
codes are organized, into an easy to use, comprehensive statement of 
criminal law and procedure. Since that time subsequent alphabetical 
reorganization and a century of amendments have destroyed the original 
code's simplicity and clarity. To date, recodifications have been limited 
to minor editorial changes, and no major revision of the law itself has 
been attempted. 

The need for revision of Tennessee's substantive criminal law thus 
arises from its antiquity, prolixity, and growing internal and external 
inconsistency. The very nature of our legislative process is to blame 
for a good portion of this condition, since it tends to respond to im
mediate problems with stopgap, piecemeal solutions. There are now, 
for example, more than sixty separate Tennessee Code sections dealing 
with theft offenses. This accretion of statutes reflects the historical 
development of the offense of common-law larceny and the history of 
the state and its times .. This is, however, but one example of a larger 
problem: a plethora of special sections dealing with narrowly defined 
conduct results in ~1verlapping and sometimes contradictory treatment 
of what is essentiaily the same offense, regaraiess of the identity of 
the offender, the identity of the victim, or the nature of the interest 
harmed. Moreover, a host of parallel statutes in other parts of the 
Tennessee Code Annotated defining substantive criminal offenses adds 
to the problem, resulting in increased difficulty in law enforcement and 
prosecution and in increased confusion about the law among citizens. 
Another of the most obvious failings of the present criminal statutes 
is the absence of a coherent and uniform sentencing structur~ within 
the hundreds of statutes imposing criminal sanctions. Punishments 
and penalties have been authorized for each offense on an ad hoc basis, 
as must be the case when the statutes defining crimes are adoJ;>ted in 
piacemeal fashion to respond to particular patterns of conduct inade
quately controlled by the then existing law. The resulting range of 
authorized sentences not only fails to take into account the experience 
of modern correctional techniques but also creates logical anomalies 
which do not reflect the values of today's Tenne~see. For example, an 
attempt at murder by means of explosives is punishable by imprisonment 
from 10-21 years while burglary by explosives is punishable by a 25-40 
year term. 

The statutes governing criminal procedure are in a comparable state. 
Although prosecutors and defense attorneys have developed a modus 
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vivendi under present law, there is general consensus that crimil}al pro
cedurallaw is in need of a major overhaul on the same scale as th~t 
recently performed in the ciyii a;ea. Present criT?i?al procedure, agam 
the product of piecemeallegIslabon and court ?eClSlOn, too ~ften r.esults 
in unnecessary delay and expense and, more Importantly, m baSIC un
fairness to the defendant and to the public. Th~ ofte~ cr~ticized 
technicalities of criminal procedure have supplanted Its basI~ pu::p.ose: 
to serve as an effective and efficient vehicle for the determmatIon of 
fact and the disposition of criminal cases in light of the seriousness of 
the crime,' the need to protect society, and the rehabilitation of the 
offender. 

Outlined below are examples of how the Criminal Code and Code of 
Criminal Procedure deal with some of the problems in the creation 
of an intelligible framework for the operation of a modern criminal 
justice system in Tennessee. 

FEATURES OF THE CRIMINAL CODE 

1. Unification of Criminal Law. One of the imp~rtant po1i~ie~ under.
lying the Criminal Code is that all conduct identIfied as crImmal and 
punishable as a felonv should be described in one. area of the Tennessee 
Code Annotated rath~r than scattered throughout. its many titles. This 
policy is implemented by the use of more gener~}~y worded statements 
in describing the types of conduct to be prohIbIted rather than the 
present code's enumeration of spe~ific instances of that type of conduct. 
The acceptance of a bribe by a public official, for example, is defined ~n~ 
prohibited by one Criminal Code secti·on rather than its present prohIbI
tion within each statute describing the duties and powers of each par
ticular official. The proposal collects in a single code all significant 
criminal law transferring to more appropriate locations in the statutes 
regulatory l~ws that merely employ a penal sanction. Th~ unification 
policy also results in the completion of the pro~e.ss of replac~n~ common
law crimes with statutory offenses. In addItion, the CrImmal Code 
seeks to prevent the confusion caused by the profusion of local ordinances 
that overlap, duplicate, and often confli~t with s~~te penal }aw. ,:!-,he code 
ensures against local variation from Its proVIsI.ons by mcludmg pre
emption sections in some chapters that prohibit the enforcement of 
local ordinances and regulations that affect certain areas of conduct 
covered by the code. In these ways the Criminal. Code creates. a com
prehensive law of crimes and puuishments applIcable statewIue. 
2. Codification of Geneml P1-inciples of Criminal Law. A sacond major 
undertaking of the proposed Criminal Code is the codification ~f the 
general principles of criminal law. Explicitly defined are such prevIously 
troublesome areas as burden of proof, criminal responsibility for the 
conduct of another, justification excluding criminal responsibility, pre
paratory offenses: general defenses, and culpable mental stat~s. 'l:'he 
complicity provisions of present law, for example, present a bewIldermg 
conundrum of such terms as "accessory before the fact," "accessory 
after the fact," and "aider and abettor" to the jury attempting to decide 
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whether the defendant should be punished for the act of another person. 
Th~ code, ,on t~e other hand,. sp:l1s out in one section the criteria by 
WhICh the Jury IS to measure VlCanous responsibility. 
O~e of the most salutary features of the code is the definition and 

consIs.te~t u~e ~f fou~ c~lpable mental states in designating the mens 
rea dIst~ngUlShmg crImmal from noncriminal actions. Each offense 
defined m the proposed Criminal Code states explicitly the degree of 
knowledge t?e. actor must have as to the nature and consequences of his 
ac~ t? be crImI~al1y responsible. Purely accidental events do not carry 
crImmal penaltIes. For a course of conduct to constitute a criminal 
ofEe~se, there must b.e an intentional, knOwing, reckless, or criminally 
D;eghgent act as reqUIred by the definition of the offense. For the first 
bme these terms are functionally defined so that the distinctions between 
them ~r; clear .. These four terms replace a panoply of loosely defined 
culpab~l~ty reqUIrem;nts in p:esent law denoted by such imprecise terms 
as malIcIOusly, felomously, wIllfully, wantonly~ and sundry combinations of them. 

3. Classification of Offenses and P1.£n:ish'ments. One short-coming is 
constantly apparent as one reviews the present criminal statutes in the 
Tennessee Code Annotated. There is no coherent and logical rationale 
for the setting of punishments for the various offenses. This results in 
appm'ent and actual injustices in sentencing, with the length of s\~ntence 
mor~ dependent upon chance and the age of the statute under which 
?ne .~s prosecuted t.han upo~ the seriousness of the offense. The reOl'gan~ 
lza!lOn of the entIre crImmal law offers the unique opportunity for a 
r~h?llal ;'eassessment of the sentences authorized for each offense. To 
aId m thls reassessment the proposed code adopts a classification system 
for all felonies and misdemeanors. 

Four classes of felonies ~re established: capital felonies, felonies of 
the first degree, second degree and third degree. Misdemeanors fall into 
one of three classes: A, B, or C. Each class of misdemeanor designates 
only the maximurr. fine an? jail sentence that may be imposed. Each 
felony cIa.ss,. however, spe~Ifies the range within which the court must 
se~ ~he mmlm~m and maXImum terms of imprisonment. In setting .the 
mInImum-maxImum term combinations authorized for each class of 
felony, the court is limited by a general rule that the minimum may be 
n~ more th~n on~third. the maximum set. The code thereby accom
phshes a .1·atIonal allocatIOn of sentencing authority between the legisla
ture, WhICh grades the seriousness of the offense' the courts which 
fit the punishment to the individual defendant a~d the facts' of the 
offen.se; and the correctional authorities, which measure and act on the 
con~cted person'l'l dangerousness and rehabilitative potential. The code 
proVIdes for a variety of authorized dispositions of felony offenders 
thus furnishing the court.s with a fle~ible response to the offender and 
his partic,ular offense. 

I~ addition, the .code effects a significant reduction in maximum 
pUnIshments authorIzed for ~he ordinary felony offender. In so doing 
lt follows the recommendatIOns of the American Law Institute, the 
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American Bar Association, the National Cou~c~l on C:ime and 
Delinquency, and tha National Conference on Cnrmnal JustIce .. ~om-
~ enting this reduction for the ordinary offender, however, are new 
~r~sions identifying the dangerous an~ recidivist ?ffender and author-
izing substantial confinement to isolate hIm from Soclety. . . 
4. Consolidation of Theft Offenses. No part of the.~enn.essee crllmnal 
law has produced more confusion, more a;ppellate-, htlg~tIon, ~nd more 
reversals on technicalities unrelated .t~ the ~ct?r s gUll~ ?~ mnocence 
than the multitude of offenses proscrlbmg crImmal acqUISItIOns of ~n
other's property. Although the present theft offenses att;mpt to dI~ 
tinguish guilty from innocent acquisitions, they .do s~ chimsll~, and theIr 
effect all too often is tD embroil the courts m mce questIons about 
the appropriateness of conviction under one offense l~bel as opposed to 
another. The present distinctions b;tween th~ varlOu~. o.ffenses are 
unnecessary for establishing the pomt at whIch acqUlsltive c?nduct 
becomes criminal-that can be done generally-and they. ~rovlde no 
rational basis for penalty determinations or for the prOVISlon of de~ 
fenses. They do, however, place unnecessary obstacl~ .before th~ c?n~ 
viction of the guilty. For this reason the Law ReVISIOn CO~Ission 
has consolidated the theft of.Lenses into ~ single, co~~r:henSlve of
fense aimed at the halm that accompames the acqUISItIve conduct, 
however the acquisition is accomplisned. Thus, the person who shop~ 
lifts 'a $20 radio commits the same offense under the code as the 
person who purposely writes a bad check for it. Theft under th~ code 
is a single offense with a unifo~ culpable mental state! a umform 
result, uniform penalties, and umform defenses, aU of whIch focus on 
the culpability of the actor. 
5. Redefinition of Offenses. Generally speaking, the prop?s:d code 
treats as criminal those actions which are now deemed crImmal by 
present statute. A maj or improvement is made, h?wever, in the sta~u
tory description of that conduct. Whenever pOSSIble, the code aVOIds 
terms of legal art like the words "malice" and "premeditation" which 
denote more and less than is ordinarily understood ~~ the use o,f tho~e 
words. An attempt is m~~e throug~~ut the c~de to uti~Ize .,,:ords. m t~eIr 
ordinary sense in descrIbmg prohlbited c?n/luct. In addItIon: Identical 
words are not used with different meam~~s f1'o;11 one .section to the 
next. A comprehensive list of code d:finItions IS pro~ded for t~ose 
words and phrases that might be subJect. !<> multiple mterpretati0!ls 
and the words, thus defined, are used c;,ns}"l:.ently throughout both the 
Criminal Code and the Code of Crinnnal Procedure. The long-range 
benefits of the standardized and, simplified language ~f th~ codes. are 
not inconsiderable. It will be pOSSIble, for example, !or Jury rns~~uctions 
to be simplified and shortened without loss of clarIty. In addItion, the 
statutes governing the conduct of Tennesseans ~ill be more intelligible 
to them. Increased awareness and understandmg of the law should 
result in greater respect for the law, both in its enforcement and in 
its interpretation by the ~ourts. 
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FEATURES OF THE CODE OF CRIMINAL PROCEDURE 

1 .. p,1'etriaZ Discovery and Notice. Several provisions of the Code of 
CI'ImlllaI Procedure promote the pretrial exchange' of informatiol' in 
an :ffort to ~~re ~fficiently utilize actual courtroom time and to gu'ard 
agamst the mJustIce of the Utrial by ambush/' Both prosecution and 
defens~ are put ~n.der obligation by the code to disclose certain in
f<?rmati~n before ... rIal ~pon ~equest. The defendant, for example, must 
~~ve notice to the state If he mtends to utilize an alibi defense and must 
~lsclo~e th; ~anles of witnesses upon whom he intends to rely to estab
!lsh hIS ahbI. ~he state in turn must disclose the names of witnesses 
It has to establIsh th~ defendant's presence at the scene of the alleged 
offense. The code also mcludes broadened discovery provisions that would 
enlarge the scope of information discoverable to include written and 
oral statemen~s m~d~ by a codefendant to ~!lY law enforcement agent, 
the def:ndant s CrimInal record as then known to the state, the results 
of phY~ICal or mental tests or examinations, documents and other tangi. 
~le eVIdence ul!der the control of the defendant which he intends to 
mtroduce at trIal, and the names and addresses of witnesses intended 
to be called to testify. . 
~. Pretri~l. Admissibility, Rulinqs. A correlated feature of the code 
IS :: prOVISIOn for pretrIal testmg of the admissibility of evidence. 
U~hke the federal :ule this provision is not limited to evidence illegally 
~elZe~. S~ch questIons as the admissibility of confessic;ms and line-up 
Ident~ficatIO~s can ~hu~ .be settled before trial. The result should be 
a. maJo: savmgs o~ JudICIal e~ergy and time since many cases which are 
now trIed on preCIsely those Issues will not be taken to trial at all. 
3, App'eal by State. The .Code of, Criminal Procedur,e proposes a major 
change m Tenn:ssee law lD alIowmg the state as well as the defendant 
to appeal 3: rulIng on an order to suppress evidence. At" present an 
ad~erse rulmg on the state's evidence often precludes effective prose
cutIOn even thou~h the ruling may be erroneous. In granting the ' 
state an opportumty to appeal, however, the interests of the defendant 
are safeg?arded. Before taking such an appeal, the district attorney 
must certIfy to the co~rt that the appeal is not taken for purposes of 
~elay and thll:t the eVIdence is a substantial proof of a material fact. 
Upon ~he takmg of appeal, the defendant is entitled to an immediate 
recogmzance I'elease if he is then being held in custody. Thus the appeal 
p~ovisions will be used only in cases where the excluded evidence is 
VItal to the proof of the state·i~ case. 
4. Pret'i'ial Release. The. inad64uacies of Tennessee's present bail bond 
syst;m have been the. subJect of r~cent i~vestigations and studies by the 
bend~, bll:r, and publIc pre~s. ~t 18 manIfest from these activities· and 
from an ~ndepende~t .scrutmy ~hat the !present bail bond syatem is an 
anacnromsm of ,crlmmal law IlI·suited to meet the needs of today's 
rrenness:e. Lookmg to recent activity in other jurisdictions two plans 
of pretrial ~elease ,,:ere found to function with a far gre~ter degree 
of s~cces~ m ::ssurll!g the 'Voluntar! appearance of the defendant 
at trial WIthout Imposmg ulldue finanCIal burdens on him and his family 
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and without an undue deprivation of liberty. Illinois has fO:1' eleven yeal;; 
operated under a plan in which a defendant pays ten per cent of the ball 
set to the court clerk rather than to a professional bondsman. Unlike the 
present system which provides no incentive for the ?efendant's return, 
the Illinois plan refunds ninety per cent of the depo~lt to th~ defenda~t, 
retaining ten per cent of the deposit as costs. DespIte ~arnm~s of. dl~e 
consequences by the bondsmen's lobby, the I'ate of forfeItures m I~hnOls 
has not increased under the new syst;m. This, i~ one plan ~f pretrial re
lease adopted by the code. The other IS a prOVISIon for the mcreased use 
of recognizance release. This method of pretrial release is used spar~ngly 
today because there is no provision to punish a defendant who falls to 
honor his promise to appear. The new Crimin~l Coele provides fo~ t~at 
event. In addition, a list of factors to be consl?ered by the ~o~rt 111 Its 
discretionary decision to use or not u~e ~ recognIzance rele~se IS .I~c!uded. 
Likewise, conditional releases, restrlC~ID?, the defendat;t s actIVItIes on 
release or requiring him to report perIodIcally, are specI~callY approved 
to take' advantage of supervision services where they eXIst. On a broad 
scale the code's provisions for pretrial release of an accused person 
ensu~e that the ease of his obtaining pretrial freedo:n ~i1l be directly 
re1ated not to his financial liquidity, but to the likehhood that he 
will return for trial as directed. 
5. Bifurcated Trials and Jury Instructions. One of the mostinnova.tive 
features of the proposed Code of Criminal Procedure is the increased 
rationality made possible in the sentencing ~ecisio~. In effect, the 
blindfold created by exclusionary rules of eVldence IS removed from 
the eyes of the jury for the sentencing decision. This is made possible 
without prejudicing the jury's determination of guilt or innoc~nee by 
providing for bifurcated trials, i.e" separate. hea:ings ~n 1.:he Issue of 
sentence. The code provides that, in the event of a Jury trIal tor a fel~ny, 
the jury first hear evidence and retur~ a verd~ct o! guilty or no~. gl;llity. 
This procedure should greatly simplIfy the Jury s task an~ ellmma~e 
the illogical jury process so often observed where the pumshment I,S 
first agreed' on and the appropriate degree of offense then selected. 

The major concern of those who presently oppose .the use. of the 
bifurcated trial in Tennessee has been that, although It may Improve 
the quality of the'sentencing decision, the separate hearings w0!lld re:.. 
quire a great deal more judicial and prosec'lli?r~al ~me than I~ now 
expended under the unitary trial system. InqUIrIes dIrected to Judg~s 
and prosecuting attorneys in Texas, wh~re the system .has. been m 
operation for seven years, have shown thIS fear to .be unJustIfied. The 
unanimous Texas opinion is that the bifurcated trIal system has not 
slowed the criminal justice system. Onp, judge operating under that 
system boasts to having the fastest felony docket in the United States. 

More importantly, however, the sentencing decision will for. the first 
time be an intelligent exercise of judgment rather than a~ umnformed 
and irrational response to a difficult request. The same JUl'y that re
turns a guilty verdict, or the judge if jury sentencing is waived by, the 
defendant, will immediately, and in context ?f the facts of t4e crlJ?e, 
hear evidence and argument l'elevant to the proper senten<~e to be Im-
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posed. In this hearing evidentiary rules designed to avoid prejudicing 
the jury's decision on the merits are not applicable. Prior convictions, 
or the lack of them, character, family status and community standing 
all are relevant to the decision of what sentence to impose. In this way 
the sentencing authority-judge or jury-can tailor the sentence to fit 
the defendant's need for rehabilitation and punishment and the public's 
need for protection. The sentencing decision thus made would yet fail 
to accurately reflect the jury's assessment of the facts were it not for 
the code's provision for more informative jury instructions. The code 
calls for the jury to be informed of the law concerning eligibility and 
grounds for parole. This will lead less to the imposition of longer sen
tences than to a greater awareness by the public of the pur.pose and 
function of parole and a greater respec.t for the judicial and corrective 
processes. 
6. Plea Negotiation. The proposed code establishes for the fh:st time 
a procedure for recognized plea negotiation. Although the existence of 
the "plea bargain" in Tennessee is too well known to deny, almost every 
day the prosecutors, defense counsel, defendants and judges pretend 
for the record that no promises or "deals" have been made. The de
fendant is told that the settlement will be honored but that he must not 
tell the judge that he has been promised anything. The judge asks him 
if his plea is free and voluntary and induced by his belief that he is 
guilty. Meanwhile the attorneys hold their breaths and hope that he 
does not blurt out the heresy that he is pleading guilty in order to pre
vent the jury from throwing the book at him on the more serious charges 
which the prosecuting attorney has promised to drop. This is an un
healthy situation at best. It must now be recognized that plea bargain
ing takes place an,d in fact is necessary unless we are willing to vastly 
increase the size of our judiciary and prosecutors' staffs. Case decisions 
state that if plea bargaining is to be done, "we should exhume the 
process from stale obscurantism and let the fresh light of open analysis 
expose both the prior discussions and agreements of the parties, as well 
as the court's reasons for its resolution of the matter." The proposed 
code makes plea negotiation discretionary between prosecution and 
defense but forbids judicial participation in the negotiation. If an 
agreement if'; reached, it is then explained to the judge who may accept 
or reject it, 'stating the reasons for his 'actions. If the agreement is 
rejected it is not binding on either party and not admissible as evidence 
of the de..fendant's guilt. This procedure will ensure that negotiations 
will be conaucted in good faith and that any agreements will be honored. 
Moreover, an important process in our criminal justice system will be 
recognized and legitimized. 
7. Restm'ation of Citizenship Rights. The Code of Criminal Procedure 
effects a much needed reform in the ··legal status of ex-convicts by 
abolishing the expensive and cumbersome procedure prescribed by pres
ent law for the restoration of a released felon's civil rights. In place 
of the provision requiring the ex-convict to petition the court, the code 
grants an automatic and complete restoration of rights upon the issuance 
of the certificate of final discharge at the successful completion of 
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, f crime provisions of present law are 
parole. In addition, the ~nd?-~;~tatement of the rights lost upon im
replaced by a simpl~ an th I~ead of the recent elections code, voting 
prisonment. :F'olla.wmry d:ring actual incarceration. The right to ho~d 
rights are remove on 1 from parole allowing the pubhc 

brc office is restored upon re ease , 
¥~ el~ct an ex-felon to office if it so chooses. ' 

CONCLUSION 
., d t offer the Criminal Code and 

The Law Revision CommISSIon oes ~~ for the crisis in criminal law 
Code of Criminal p~ocedure as a panac et The criminal law and pro-
with which our nai~o~ 3:ndt~~a~:i~~~Jjustice chain, and their strength
cedure are but two .m ~ m ns sufficient. The drafts are, ra~h:er, 
ening, whil~ ;s~entIal, Ishb

t
Y no r~a a continuing process of law reVISIOn 

logical imtIatlOn of w a mus e. 
:nd improvement of the criminal justIce system. 
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TITLE 39 

CRIMINAL CODE 
CHAPTER. 
1. GENERAL PROVISIONS~ !i§ 39-101-39-

107. 
2. BURDEN OF PROOF, §§ 39-201-39-

205. 
3. MULTIPLE PROSECUTIONS AND Dou

BLE JEOPARDY, §§ 39-301-39-304. 
4. CULPABILITY GENERALLY, §§ 39-401 

-39-407. 
o. CRIMINAL RESPONSIBILITY FOR CON

DUCT OF ANOTHER, §§ 39-501-39-
525. 

6. GENERAL DEFENSES TO CRIMINAL 
RESPONSIBILITY, §§ 39-601 -
39-605. 

7. JUSTIFICATION EXCLUDING CRIMINAL 
RESPONSIBILITY, §§ 39-701 -
39-763. 

8. PUNISHMF)NTS, §§ 39-801-39-862. 
9. PREPARATORY OFFENSES, §§ 39-901-

39-905. 
10. CiRIMINAL INSTRUMENTS, §§ 39-1001, 

39-1002. 
11. CRIMINAL HOMICIDE, §§ 39-1101-39-

1105. . 
12. KIDNAPPING AND FALSE IMPRISON

MENT, §§ 39-1201, 39-1202. 
13. SEXUAL OFFENSES, §§ 39-1301-39-

1310. 

CHAPTER. 
14. ASSAULTIVE OFFENSES, §§ 39-1401.-

39-1405. 
15. OFFENSES AGAINST THE FAMILY, 

§§ 39-1501-39-1507. 
16. ARSON AND OTHER PRO;\'ERTY DAM

AGE OR DESTRUCTION, §§ 39-1601-
39-1607. 

17. ROBBERY, §§ 39-1701-39-1703. 
18. BURGLARY AND CRIMINAL TRESPASS, 

§§ 39-1801-39-1805. 
19. THEFT, §§ 39-1901-39-1911. 
20. FRAUD, §§ 39-2001-39-2048. 
21. BRIBERY AND CORRUPT INFLUENCE, 

§§ 39-2101--39-2110. 
22. PERJUUY AND OTHER FALSIFICATION, 

§§ 39-2201--39-2213. 
23. OBSTRUCTING GOVERNMENTAL OPER

ATION, §§ b:!-2301-39-2313. 
24. ABUSE OF OFFICE, §§ 39-2401-39-

2403. 
25. DISORDERLY CONDUCT AND RELATED 

OFF'ENSES, §§ 39-2501-39-2512. 
26. PUBLIC INDECENCY, §§ 39-2601-39-

2642. 
27'. GAMBLING, §§ 39-2701-39-2708. 
28. WEAPONS, §§ 39-2801-39-2807. 
29. DRUGS, §§ 39-2901-39-2916. 

CHAPTER 1 

GENERAL PROVISIONS 

SECTION. 
R9-101. Short title. 
39-102. Objectives of criminal code. 
39-103. Effect of criminal code. 
39-104. 'l'erritorial jurisdiction. 

SECTION. 
39-105. Construction of criminal code. 
::i9-10G. Computation of age. 
39-107. Criminal code definitions. 

39-101. Short titIe.- This title shall be known and may be cited as 
the "Criminal Code." 

,39~102. Objectives of criminal code.-The general objectives of the 
criminal code are: 

(1) to proscribe and prevent conduct that unjustifiably and inex
cusably causes or threatens harm to individual, property, or public in
terests for which protection through the criminal law is appropriate; 
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(2) to give fair warning of what conduct is prohibited and to 
guid~ and limit the exercise of official discretion in law enforce~ent, by 
defimng the act and the culpable mental state which together constitute 
an offense; 

. (3) to. g~ve fair warning of the consequences of violation, and to 
gUld~ and lII?llt the exercise of official discretion in punishment by 
gradIng of offenses; . ' 

(4) to prescribe penalties that are proportionate to the seriousness 
of offenses, but that permit lwcognition of differences in rehabilitation 
possibilities among individual offenders; 

~5~ to safeguard conduct that is without gum from condemnation 
as CrImInal; 

(6) to prevent arbitrary or oppressive treatment of persons ac-
cused or conVICted of offenses. . 

Derivdion: 
COMMENTS OF LAw REVISION COMMISSION 

Tex. P. C. Prop. Rev, § 1.02. 
N.Y. nev. Pen. Law § 1.05. 
Fed. 1:'rop. Crim. Code § 102. 

Cross-References: 
"CondUct" defined, see § 39-107. 
Construction of code, see § 39-105. 

Comment: 
This section undertakes to state the 

most pervasive general objectives of the 
code. The statement is included for its 
own sake, as an explanation of the un
derlying legislative premises, and also 
as an aid in the interpretation of par
tiCUlar provisions and in the exercise of 
the discretionary powers vested in . the 
courts and in the o~'gans of correctional 
administration. 

means of prevention, which include de
terrence of potential criminals and rein
forcement of normal instincts to refrnin 
from harmful behavior, incapacitation 
of persons who are dangerously disposed 
to engage in criminal conduct, and cor
rection and rehabilitation of those who 
have suc.h disposition. Subdivisions (2)
(6), whIle related to the prevention 
go.al, also ;refl~ct fundamental consider
~tIons of JustIce and fairness inherent 
In a society that values individual lib
erty. Subsection (3) points out one of 
the primary reasons for the revision of 
the Tennessee criminal statutes: no uni
for~ system of punishment exists. A 
speCIfic penalty has been provided for 
each offense, and the penalty for one 
offense might now be quite different 
from that for another otfense which is 
not demonstrably different in serious
ness. This problem is discussed at great
t:lr length in the comments on penalties. 

In subdivision (1) attention is spe
cifically directed to the basic goal of the 
criminal law, the prevention of harm, 
without fixing any priority among the 

89-103. Effect of criminal code.- (a) Conduct does not constitute 
a~ offense unless it is ~efined as an offense by statute, municipal or
dInance, or rule authorIzed by and lawfully adopted under a statute. 

(b) The provisions of chapters 1-8 of this title apply to offenses de
fined by other laws unless the criminal code provides otherwise. 

(~) . ~his title does not bar, suspend, or otherwise affect any right 
or lIabIlIty to damages, penalty, forfeiture, or other remedy authorized 
~y law to be recovered or enforced in a civil suit for conduct the crim
mal code defines as an offense, and the civil injury is not merged in the 
offense. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 
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Subsec. (a): TelC. P. C. Prop. Rev. 
§ 1.03. 

Subsec. (b): N. Y. Rev. Pen. Law 
§ 505(2). 

l'tIodel P. C. § 105 (2). 

GENERAL PROVISIONS 

Subsec. (c): T.C.A. 39-102. 
Ill. Stat. Ann. ch. 38, 

§§ 1-3, 1-4. 

Cross-References: 
"Conduct" defined, see § 39-107. 
Effective date of code, sec § -- of 

code act. . • 
General principles of crlmmal law: 

Burden of proof, see ch. 2. 
Criminal responsibility for conduct 

of another, sec ch. 5. 
Culpability generally, see ch. 4. 
General defenses, see ch. 6. 
Justification, see ch. 7. 
:Multiple prosecutions and double 

jeopardy, see ch. 3. 
Punishments, see ch. 8. 

Justification, effect on civil liability, 
see § 39-705. 

"Law" defined, see § 39-107. 
Preemption by code: 

Arson, see § 39-160~f. 
Burglary, see § 39-1805. 
Criminal instruments, see § 39·1002. 
Criminal mischief, see § 39-1607. 
Disorderly conduct, see § 39-251.2. 
Drugs, see § 39-2916. 
Family offenses, see § 39-1507. 
Gambling, see § 39-2708. 
Obscenity, see § 39-2642. 
Obstructing governmental opera-

tion, see § 39-2313. 
Prostitution, see § 39-2642. 
Sexual offenses, see § 39-1310. 
Theft, see § 39~1911. 
Trespass, see § 39-1805. 

Punishments, other remedies pre
served, see § 39-805. 

"Rule" includes regulation, see § 39-
107. 

Saving provisions, see § -- of code 
act. 

Commeni: 
Principle of Lega1ity. 

Subsection (a) is designed to eomp~ete 
the process of replacing common-law 
crimes with statutory offenses. Present 
Tennes':lee law recognizes common-law 
crimes where no statute occupies the 
field, i.e., false imprisonment, smuggling, 
and lewdness and lasciviousness. Goff v. 
State, 186 Tenn. 212, 209 S. W. (2d) 13 
(1948). The supersession of aU common
law definitions of particular offenses 
does not mean, however, that the large 
mass of interpretative l'uIes developed 
under the common, law is superseded. 
The subsection recognizes that govern
mental bodies other than the legislature 
possess authority to define offenses-
penal ordinances and offenses created 
by state regulatory agencies are exam
ples-and that when nl)t preempted by 

§ 39-103 

this code and otherwise valid these of
fenses are fully enforceable. 

General Principles. 
The general principles of criminal 

law, for the first time comprehensively 
treated and codified in this state, arc de
signed to provide a framework for the 
interpretation and application of every 
law now in effect or later enacted that 
employs a penal sanction, whether or not 
it. is located in this code. The proviso to 
subsection (b), excepting application of 
the geneml principles when this code so 
provides, accommodates provisions like 
§ 805 (sentencing combinations), which 
authorizes penalties 'such as license rev
ocation and injunction in addition to the 
punishments provided in ch. a. 
Civil Remedies. 

Subsection (c) is a restatement of 
T. C. A. § 39-102. Tennessee case law has 
established a consistent rule that a 
judgment of acquittal in a criminal caBe 
constitutes no bar to subsequent civil 
actions. Gaylon v. State, 189 Tenn. 501i, 
226 S. W. (2d) 270 (1950). 

Preemption. 
Many laws employing a penal sanction 

enacted by governmental subdivisions 
and agencies, especially those enacted 
by municipalities, overlap, duplicate, and 
conflict with state criminal law. This 
code, however, creates a comprehensive 
law of crimes and punishments, uni
formly applicable statewide, and pre
emption sections in certain chapters (see 
the cross references column) prohibit 
enforcement of existing, as well as en
actment of new, ordinances, orders, and 
regulations that affect conduct covered 
(either by inclusion or omission) in 
this code. 

When both a local ordinance and a 
general state law deal with the same 
area, tllere is often a question tmdel' 
present law whether both may coexist. 
Tennessee case law demands that an 
ordinance must not be "inconsistent 
with" the cunstitution and laws of the 
state. Smith v. Knoxville, 40 'renn. (3 
Head) 245 (1859). It has also been held 
that ordinances must be consonant 'With 
the "general provisions of. the common 
law .••. " Jones v. Nashville. 109 Tenn. 
550, 72 S. W. 985 (1903). Because no 
consistent rationale has been developed 
for determining when state law pre
empts local legislation. it is essential 
for this code to specify when govern
mental subdivisions and agencies may 
and may not regulate conduct by crim
inal sanction. 

Not every chapter in this code con
tains a preemption section. Its absence 
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§ 39-104 

from some chapters, e.g., 6 (general de
fens~s), 7 (justification), 11 (criminal 
homIcId~)~ !ecognizes that government
~l .spbdlVIs.lOns an4 agencies have no 
legItImate Interest In legislating on the 
ge~eral pr!nciples of criminal law or the 
serIOUs crImes. On the other hand, its 
absence from other chapters, e.g., 28 

CRIMINAL CODE 

(weapons), 20 (fraud), recognizes that 
municipalities in particular have a legi
timate role to play in regulating fire
arms and deceptive business practices, 
for example, which they are free to do 
so long as the regulation does not con
flict with any· provisions of this code. 

39·104. Territorial jurisdic"tion.-(a) This state has jurisdiction over 
an offense that a person commits by his own conduct or the conduct of 
another for which he is criminally responsible if: 

(1) either the conduct or a result that is an element of the offense 
occurs within this state; or . 

(2) the conduct outside this state constitutes an attempt to com
mit an offen~,~ within this state; or 

. (3) the c~nd.uct o~tside this state constitutes a conspiracy to com
mIt a felony WIthIn thIS state, and. an act in furtherance of the con
spiracy occurs within this state; or 
. (4) thel.condl~ct withir; this state constitutes an attemp't, solicita

tIon, or c~ns~nrac.y to commIt, or establishes criminal responsibility for 
the CommISSIOn of, an offense in another jurisdiction that is also an of
fense under the law of this state. 

(b) If the offense is criminal homicide a "result" is either the 
p~ys!cal imp~c.t ca~si~g ~eath or. the. death itself. If the body of a 
crImInal hOmICI?e vI~tIm IS found III thIS state, it is presumed that the 
?e~th occurred III thIS state. If death alone is the basis for jurisdiction, 
It IS a defense to the exercise of jurisdiction by this state that the con
duct that constitutes the offense is not made criminal in the jurisdiction 
where the conduct occurred. ' 

(c) An Qffens~ based on an omission to perform a duty imposed 
on an actor by a statute of this state is committed within this state 
regardless of the location of the actor at the time of the offense 

(d) This state includes the land and water (and the air spac~ above 
the land and water) over which this state has power to define offenses. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 1.04. 
III. Stat. Ann. ch. 38, § 1-5. 

Cross-References: 
"Act" defined, see § 39-107. 
Attempt, see § 39-901. 
Complicity, see ch. 5, sUbch. A. 
"Conduct" defined, see § 39-107. 
ConspiJ::acy, see § 39-S02. 
Criminal homicide, see ch. 11, 
Crim~nal responsibility for omission, 

see § 39-403. 
Criminal responsibility of corporation 

or association, see ch. 5, subch. B. 
Defense explained, see § 39-203. 
Double jeopardy, see ch. 3. 
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"Element of offense" defined, see § 39-
107. 

Extradition of fugitive, see T. C. A. 
tit. 40; ch. 31, subch. A, as amended. 

Jurisdiction of Mississippi River, see 
T. C. A. § 4-103. 

"Law" defined, see § 39-107. 
"Omission" defined, see § 39-107. 
Presumption explained, see § 39-205. 
Solicitation, see § 39-903. . 
Venue, see T. C. A. § 40-301, as amend

ed. 

Comment: 
This section includes all iurisdictional 

provisions in present law and in some 
instances (e.g., prosecution for homicide 

. .# ' . . 

GENERAL PROVISIONS 

when the body is found in the state) 
broadens that jurisdiction. The. primary 
pol~cy considerations underlYIn~ thIS 
section are (1) the state seekmg to 
prosecute for an offe~se should hav~ a 
substantial interest In or connectIon 
with the criminal event, and (2) law 
enforcement should be facilitated by 
plugging gaps in the existing law when 
a course of conduct goes beyond t~e 
boundaries of a single state. A baSIC 
tenet of § 104 is that an actor's loca
tion within or witho.ut the stat~ when 
the offense is commItted and hIS legal 
relation to the offense (per~e~rator, 
non-perpetrating part'y,. o~ ~acIhtator) 
are' immaterial for JUrISdIctIOnal pur
poses if the formal requisites of the 
statute are met. The section's statement 
of jurisdiction is constitutionally sound, 
given a substantial state interest and 
no conflict with federal law. See 
Skiriotes v. Florida, 313 U.S. 69 (1941); 
Strassheim v. Daily, 221 U.S. 280 (1911). 

Subsection (a) (1) combines subjective 
and objective territorial principles pres
ently embodied in T. C. A. §§ 40-101-40-
103. Jurisdiction is conferred over of
fenses commenced within the state but 
completed without (subjective) and for 
offellses commenced without the state 
but consummated within (objective). 

Subsection -(a) (2) makes clear that 
this state has jurisdiction when an actor 
initiates conduct elsewhere with the in
tention of achieving a criminal objec
tive in Tennessee, which is an offense 
under Tennessee law, but fails for rea
sons beyond his control. No existing 
statute covers out-of-state attempts. 

Subsection (a) (3) requires an act 
(which includes speech) in fUl·therance 
of the conspiracy to occur within the 
state before jurisdiction over an out-of
state conspiracy is conferred on Tennes
see :!()urts. The act requirement is in
cluded to ensure that there be some 
actual connection, however minimal, with 
the forum state of Tennessee, because 
conspiracy, as distinguished from at
tempt, normally involves a less imme
diate threat and may be formed far 
from the place of the intended crime. 

Subsection (a) (4) is designed to dis
courage pers' desiring to violate the 
law of anoUR" jurisdiction ;from seek
ing a privileged haven in this state. It 
broadens _ the scope of existing law, 
T. C. A. § 40-103, by extending applica
tion to attempt, solicitation, and com
plicity ("criminal responsibility for the 
commission of") as well as to con
spiracy. Furthermore, subdivision (4), 
applies to any offense and not just to a 
felony, and it adds to the present law 
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the requirement that the offense in the 
other jurisdiction also constitutes an of
fense in this state. 

Subsection (b) accords special treat
ment to the offense of criminal homicide, 
which would otherwise be controlled by 
subsection (a) (1), because of the serious 
nature of the crime, the difficulty of 
detection, and the fact that the act 
causing the death and death itself may 
occur far apart geographically. Present 
law, T. C. A. § 40-110, confers jurisdic
tion on this state when an injury re
sulting from a duel is inflicted out of 
state by a person without the state 
and the victim dies within this state. To 
close the jurisdictional gap that some
times a,.ises, subsection (b) provides 
that Tennessee can assume the re
sponsibility for prosecuting a multi
jurisdictional homicide if the death or 
injury causing death occurs in Tennessee. 
Thus, when Tennessee is knowll to be 
the place of death but the location of 
the fatal conduct cannot be determined, 
the offense can ba prosecuted· in this 
state. When death within the state is the 
sole basis for jurisdiction, a constitu
tional problem might arise if the conduct 
causing death was not unlawful in the 
state where it transpired. For example, 
M shoots and mortally wounds his wife's 
paramour in state X under circumstances 
justifying the homicide; t.he victim dies 
in a hospital .in a neighboring state 
which asserts jurisdiction on the basis 
of the death atone. Formulated as a 
defense, this limitation requires the de
fendant to introduce evidence to support 
an ouster of jurisdiction thereby re
lieving the state of the almost insuper
able burden of proof in cases in which 
only the defendant knows where the 
fatal conduct took place. The statutory 
preEumption created by subsection (h) 
also relieves the state of the heavy 
burden of establishing placl~ of death 
when there is 110 affirmative' proof of 
that fact ,and the victim's body is 
found in Tennessee. The presumption is 
of course rebuttable, see § ;~05, and 
appears to satisfy the constitutional re
quirement of a "rational connection" be
tween the fact proved and the f::.\ct pre
sumed. See Tot v. United Statlls, 319 
U. S. 463 (1943); see also Leary v. ' 
United States, 395 U.S. 6 (1969). 

The usual application of subs(\ction 
(c) will probably be in the field 0:£ do
mestic relations (e.g., criminal non
support), but it is not so limited. 

Subsection (d) is a precautionary re
statement of the concept of territory 
used in applying the territorial principle 
of criminal jurisdiction. 
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CR.IMINAL CODE: 

. 39-105. C~nstruction of criminal code.-(a) The rule that a crim 
mal statute IS ~~ be strict~y c?nstrued does not apply to the criminai 
~o~e .. The provlsl~ns of this tItle shall be construed according to the 
fafItrhImp?r~ of theIr terms, to promote justice and effect the objectives 
o e crImmal code. 

th.(b~'tI ~he code commisS'.ionshall publish with the codification of 
IS 1 e e commentary prepared by the law revision commission Th 

c?m~entary ~ay be used as evidence of legislative intent and ~s a e 
aId m constrUIng the provisions of this title in the event of ambiguity~ 

COMMENTS OF LAw REVISION COMMISSION 
Derivation: 

SUbsec. (a): Tex. P. C. P 429 (1951); Estep v. State, 183 Tenn 
§ 1 0 rop. Rev. 325, 192 S. W. (2d) 706 (1946)' but c i 

NY' ~ Lovvorn v. State, 215 Tenn. '659, 389 
• § il.oo. ev. Pen. Law ~~p~;Sfy2d) b251~h(196t5h)' Subsection (a) 

Subsec. (b): Hawaii Prop. P . a 0 IS es e rule of strict 
§ 105. en. Code constructIOn, a rule seldom cited and then 

Cross-References: 
Code definitions, see § 39-107 
Computation of age, see § 39~106. 
Eff7ct .of code, see § 39-103. 
ObJectives of code, see § 39-102. 

Comment: 
Present Tennes~ee law requires penal 

statutes to be strIctly constt'ued. Crowe 
v. State, 192 Tenn. 362, 241 S. W. (2d) 

only to support a decision already 
reached on other grounds. 

The comments in this code are in
t~nd~d to. explain its provisions and to 
aId In theIr interpretation. It should be 
noted, ~owever, that the language of 
the sectIOns themselves is intended as 
the authoritative statement of the law. 
The comments are not authoritative 
stat~ment~, but are evidence of the 
conSIderatIons which prompted the statu

. tory text. 

39-106. Computation of age:-':'A person attains a spe-cified age on 
the day of the anniversary of his birthdate. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 1.06. 

Cross-References: 
Age: 

Compelling prostitution see § 39-
2605. ' 

Drugs, see ch. 29. 
F!llse imprisonment, see § 39-1202. 
F~rearm. sale, see § 39-2804. 
KIdnappIng, see § 39-1201 
Obscenity, see § 39-2624 .. 
Sexual offenses, see ch. 13. 

Comment: 
The victim's age sometimes determines 

the severity of punishment under this 
c?~e, a,nd occasionally criminal responsi
bIlIty Itself, so this section prescribes 
the method for determining a given 
age. Under this section, for example a 
person born July 10, 1955, is lega'lly 
~ncompet~nt to consent to acts amount
Ing to kIdnapping (see § 39-1201) until 
July 10, 1967, the date he attains his 
12th year. 

th!~~~~~t ~:~~l:e~ :~1~!::~i~~;~tiO~~) In the criminal code, unless 

vOlun\~ry 'a'AncdtI:'nmI edans a bOhdily movem~nt, whether voluntary 01' in-
, cues speec . 

(2) "A t " 
issue in a cri~i~~l a~~~~~ a person whose criminal responsibility is in 

(3) "Agency" includes authority board b . . 
mittee, council, department, district di~ision ~n~roeffiacue' commISSIOn, com-

(4) "An th " " . o er means a person other than the actor. 
6 
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(5) "Association" means a government or governmental subdivi
sion o:\' agency, trust, partnership, or two or more persons having a joint 
or common economic interest. 

(6) "Benefit" means anything reasonably regarded as economic 
gain, enhancement, or advantage, including benefit to any other person 
in whose welfare the beneficiary is interested. 

(7) "Bodily injury" means physical pain, illness, or any impair-
ment of physical condition. _ 

(8) "Conduct" means an act or omission and its accompanying 
mental state. 

(9) "Consent" means assent in fact, whether express or apparent. 
. (10) "Conviction" means a final adjudication by a court of compe

tent jurisdiction that a defendant committed an offense, although the 
imposition or execution of sentence was suspended, if the judgment 
has not been reversed or set aside, the time for appealing the judg. 
ment has expired, and the defendant has not been pardoned on the 
ground of innocence. There shall be deemed to have been no conviction 
if imposition of defendant's sentence was probated and he successfully 
complies with the conditions and period of probation. Judgments of 
guilt of offenses arising out of the same criminal episode obtained in a 
single criminal action are deemed to constitute a single conviction. 

(11) "Court" means either the judge or the jury or both as the 
context may require. 

(12) "Criminal episode" means all conduct, including criminal soli
citation and criminal conspiracy, incident to the attempt or accomplish
ment of a single criminal objective or scheme, even though the harm 
is directed or inflIcted upon more than one person. 

(13) "Criminal negligence" is defined in § 39-405. 
(14) "Deadly weapon" means: -

(A) a firearm or anything manifestly designed, made, or adapted 
for the purpose of inflicting death or serious bodily injury; or 

(B) anything that in the manner of its use or intended use is 
capable of causing death 01' serious bodily injury. 

(15) "Effective consent" includes consent by any person legally 
authorized to act for the person whose consent is in issue. Consent is 
not effective if: 

(A) induced by force, threat,' or fraud; or 
(B) given by a person who by reason of youth, mental disease or 

defect, or intoxication is known by the actor to be unable' to make 
reasonable decisions; ,or 

(C) given solely to detect the commission of an offense. 
(16) "Element of offense" means: 

(A) the conduct, circumstances surrounding the conduct, or re-
sult of the conduct described in the definition of- the offense; and 

(B) the culpable mental state required; and 
(C) an exception to the offense; and 
(D) a defense as to which supporting evidence has been 

admitted. ' 
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(17) "Felony" means an offense so designated by law or punishable 
by death or imprisonment for more than one year. 

(18) '.'Fi~earm" means any weapon designed, made, or adapted to 
expel a proJectIle by the action of an explosive or any device readily 
convertible to that use. .' 

(19) "Government" means the state and any political subdivision 
thereof, and includes any bl'anch or agency of the state a county 
municipality, or other political subdivision. " 

(20) "Harm" means anything reasonably regarded as loss disad
vantage, or injury, including harm to another person in whose ~elfare 
the person affected is interested. 

(21) "Individual" means a human being who has been born and is 
alive. 

(22) "Intentional" is defined in § 39-405. 
(23) "Knowing" is defined in § 39-405. 
(24) "Law" means the constitution or a statute of this state or 

of the United States, a written opinion of a court of record a munici
pal ordinance, or a rule authorized by and lawfully adopt~d under a 
statute. 

(25) "Misdemeanor" means an offense so designated by law or 
punishable by fine, by imprisonment for less than one year or by both 
fine and imprisonment for less than one year. ' 

(26) "Oath" includes affirmation. 
(27) "Omission" means failure to act. 
(28) "Peace officer" means an officer, employee, or agent of gov

ernment who has a duty imposed by law: 
(A) to maintain public order; and 
(B) to make arrests for offenses, whether that duty extends to 

all offenses or is limited to specific offenses; and 
(C) to investigate the commission or suspected commission of 

offenses. ' 

(29) "Penal institution" means a place designated by law for con
finement of persons arrested for, charged with, or convicted of an of
fense. 

(30) "Person" means an individual, corporation, or association. 
(31) "Possess" means to exercise actual care, control, and manage

ment over a thing. 

(32) "Public s~rvant". means a person elected, selected, appointed, 
employed, or otherWIse deSIgnated as one of the following even if he 
has not yet qualified for office or assumed his duties: 

(A) an officer, employee, or agent of government· or 
(B) a juror or grand juror; or ' 
(C) an al:bitrator, referee, or other person who is authorized by 

law or prIvate wrItten agreement to hear or determine a cause or con
troversy ; or 

(D) an attorney at law or notary public When he is participating 
in performing a governmental function; or 

(E) a candidate for nomination or election to public office; or 

G, 

GENERAL PROVISIONS § 39-107 

(F) a person who is performing a governmental function under 
clnim of right although he is not legally qualified to do so. 

. (33) "Reasonable belief" means a belief not formed recklessly or 
with criminal negligence. 

(34) "Reckless" is defined in § 39-405. 
(35) "Rule" includes regulation. .. . 
(36) "Serious bodily injury" means bo~Ily mJury that c:eates a 

substantial risk of death or that causes serlO us pet;nanent dlsfigu:e
ment or protracted loss or impairment of the functlOn of any bodIlY 
member or organ. 

'37) "Swear" includes affirm. 
,(38) "Unlawful" means criminal or tortio~s or both and inclu?es 

what would be criminal or tortious but for a defense not amountmg 
to justification or privilege. , 

(b) The definition of a term in subsection (a) applies to each gram
matical variation of the term. Words importing the masculine gender 
include the feminine and neuter. 

COMMENTS OF LAw REVISION COMMISSION 

Comment: 
The terms defined in subsection (a) 

are used throughout the Criminal Code 
and each use is cross-referenced to this 
section. Although most of the terms are 
discussed in the comment to the sec
tions in which they are used, a few gen
eral comments about some of them are 
here desirable. 

"Act" is defined' to include speech be
cause several offenses in the code pun
ish certain types of speech, e.g., §§ 39-
1401 (threat), 39-2501 (disorderly con
duct), 39-2506 (false alarm or report). 

"Actor" is used instead of defendant in 
defining offenses because a person ~s 
not technically a defendant untIl 
charged. 

The definition of "association" deter
mines the outer reach of the application 
of criminal sanctions to organiZations; 
it derives from N. Y. Rev. Pen. Law 
§ 10.00(7). An association is criminally 
responsible only if the statute defining 
the offense clearly so provides and the 
association's agent commits the .cr~m
inal conduct on beltalf of the aSSOCIation 
and within the scope of his office 01' 
employment. See § 39-523 and comment. 
A "government or governmental subdivi
sion or agency" is included within the 
definition of association because of the 
possibility that it may be necessary to 
impose a criminal stigma to persuade 
the responsible officials to prevent the 
commission of wrongful acts. An ex
ample is .tne persistent pollution of a 
stream by an irrigation' district or ~man 
city. It is contemplated that criminal 
'prosecution of Il. government or govern-

mental subdivision or agency will be 
used only as a last resort to ensure 
compliance with applicable law. Both 
New York and lllinois include govern
mental agencies within the definition of 
"person" in their revised penal codes, 
and some courts have held that local 
governmental units may be held crimi
nally responsible, e.g., Ludlow v. Com
monwealth, 247 Ky. 166, 56 S. W. (2d) 
958 (1933). A "joint or common economic 
interest" includes relations such as in
vestment rlubli, which may not precise
ly fit into any other legal categories. 
Organizations purportedly, formed .. to 
raise money fer l\lome speCIfied charItIes 
may also fall into this category. An 
estate is not included within the defini
tion, even though a trust is included, on 
the ground that the creation of a trust 
is voluntary and a trust may be used 
to conduct a business in lieu of a cor
poration or a partnership. 

The definition of "convictiohf
' tracks 

that of present law with one exception: 
a successfully probated sentence is ex
cluded from the definition, whether or 
not its underlying judgment of guilt was 
set aside, although present law appears 
to treat it as a conviction. 

The definition of "criminal episode" 
must be read in context with the code 
sections in which the term is utilized. 
See § 39-301 (multiple sentences pro
hibited following convictionfl for offenses 
arising out of same criminal episode); 
§ 39-302 (when prosecution barred by 
former prosecution for offense arising 
out of same criminal episode); § 39-
845 (concurrent and consecutive terms 
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of imprisonment for felony); § 39·1908 
(aggregation of amounts invoived in 
theft). The purpose of the term is to 
identify the conduct of a person for 
which ordinarily, he may be prosecuted 
and punished but once, even though he 
has committed several separately de· 
fined offenses. The state, however, will 
be able to charge and try the person for 
all offenses which he may have com· 
mitted during the criminal episode in 
the one criminal action. The concept 
of a "criminal episode" specifically in· 
cludes preparatory offenses such as 
criminal solicitation and criminal con· 
spiracy. See the sections referenced 
above and accompanying comments for 
the use of the criminal episode concept. 

An entirely objective definition of 
~'deadly weapon," su~h as "anything read· 
Jly capable of causmg death or serious 
bodily injury," is undesirable because it 
would be toe broad for fair application. 
The definition adopted represents an 
amalgamation of subjective and objec· 
tive standards. An objective standard 
is posited in subdivision (A) to deter
mine whether a thing is a "weapon" in 
the ordinary sense, and firearms are 
made deadly weapons per se. Subdivi. 
sion (B) applies a more subjective stand· 
ard to determine the character of things 
not designed as weapons but possibly 
lethal when used in a particular manner 
(e.g., a carving knife). Such an instru
ment, to be classed as a deadly weapon, 
must "in the manner of its use or in· 
tended use" be capable of inflicting 
serious bodily harm. 

"Element of offense" is a shorthand 
expression for the issues relevant to 
guilt or innocence the state must prove 
to convict. The term does not include 
every issue as to which the state or 
defendant has a proof burden--e.g., 
venue, affirmative defense- because only 
those listed in the definition are material 
to the term's use in the code. Thus, al. 
though the state must prove the de· 
fendant had the required culpable 
mental state with respect to the pro· 
scribed act, it is not required to prove 
he knew the trial court would have 
jurisdiction over his offense-although 
jurisdiction is of course part of the 
state's burden of proof in every case, see 
§ 39·201. 

Unlike present law, "peace officer" is 
defined functionally, in terms of em· 
ployment as a public servant and legal 
duty to maintain law and order. The 
new definition avoids the problems of 
enumeration and focuses instead on the 
nature and function of the office. Thus, 
park rangers are lleace officers, but 
private citizens specially licensed by a 
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police chief are not peace officers be. 
cause they are not public servants and 
not obligated by law to enforce thE' 
criminal law. The same definition is UFlJd 
in the Code of Criminal Procedure. See 
T. C. A. § 40.105, as amended. 

The term ''person'' plays a variety of 
roles throughout the code. It /.iescribes 
whose bodily, property, and other in. 
terests are protected. Beyond that, it 
serves. as a general descriptor for 
operatIon of the code, identifying, for 
example, the beneficiary of a defense 
and subject of an exception. However, 
one or more of the terms "individual" 
"corporation," or "association" is us~d 
!n the accusatory language of offenses 
In the code, rather than the shorthand 
"person," to make clear that unincor. 
porated associations, for example, are or 
are not covered by the definition of the 
offense. "Corporation" includes profit 
and nonprofit corporations, professional 
associations, and joint stock companies. 

A person's "reasonable belief" in the 
existence of defensive facts exonerates 
from criminal rasponsibility under this 
code even though the facts do not exist. 
Thus, ~ reasonable belief in the necessity 
for usmg force in self·defense justifies 
the force under § 39·731, and a rea· 
sonable belief that a female IS older than 
16 is a defense to a charge of statutory 
rape under § 39·1306. Because this is a 
penal code, however, the reasonableness 
of belief is not determined according to 
the tort law's simple negligence stand· 
ard, but in terms of recklessness and 
criminal negligence, two of the four 
culpable mental states (see § 39·405) 
used throughout this code to define of· 
fenses. A belief is reasonable, therefore 
unless the actor in forming it consciously 

,disregarded (recklessness) or ought to 
have been aware of (criminal negli. 
gence) a substantial and unjustifiable 
risk that the bases for the belief did not 
exist, and his disregard of or failure 
to perceive the risk constituted a gross 
deviation from the standard of care an 
ordinary person would have exercised 
under all the circumstances as viewed 
from the actor's standpoint. 

The definition of "unlawful" includes 
conduct not criminal or actionable in 
tort because of a defense (e.g., lack of 
mental capacity, duress) if the defense 
does not amount to justification or 
privilege. Without this inclusion, for 
example, the use of force in self·defense 
against a mental incompetent would not 
be justified because the incompetent's 
attack would not be unlawful, i.e., crim· 
inal or actionable. 

Subsection (b) ensures that the defini. 
tions set out in subsection (a) apply to 

BURDEN OF PROOF 

nonsubstanti,og variations of the defined 
terms Thus the definition of "possess" 
appli~s to "possession," that of "know· 
ing'; applies to "knows," that of "act" 
applies to "action," and that of "rea· 

§ 39·201 

sonable belief" applies to "reasonably be· 
lieves." Subsection (b) also makes clear 
that references in the code to "he" or 
"himself" apply equally to women and 
men. 

CHAPTER 2 

BURDEN OF PROOF 

SECTION. 
39.201. State's burden of proof. 
39.202. Exception. 
39.203. Defense. 

SECTION. 
39.204. Affirmative defense. 
39.205. Presumption. 

39-201. State's burden of proof.-(a) No person may be convicted 
of an offense unless each of the following is proved beyond a reasonable 

doubt: 
(1) the conduct, circumstances surrounding the conduct, or result 

of the conduct described in the definition of the offense; and 
(2) the culpable mental state required; and 
(3) the negation of any exception to an offense defined in this 

code; and . . d 
(4) the negation of any defense to an offense defined III thIS co e 

if admissible evidence is introduced supporting the defense. 
(b) In the absence of the proof required by subsection (a), the 

innocence of the defendant is presumed. 
(c) No person may be convicted of an offense unless venue is proved 

by a preponderance of the evidence. . 
(d) If the issue is raised in defense, no person shall be conVICted 

of an offense unless jurisdiction and the commission of the offense 
within the time period specified in title 40, chapter 4, as amended, are 
proved by a preponderance of the evidence. 

COMMENTS OF LAW REVISION COMMISSION 

Ded va tion : 
Tex. P. C. Prop. Rev. § 2.01. 
Hawaii Prop. Pen. Code § 114. 
Model P. C. §§ 1.12, 1.13. 

Cross-References: 
Culpable mental states defined, see 

§ 39·405. 
Defense explained, see § 39·203. 
Exception explained, see § 39·202. 
Limitation of prosecutions, see T. C. A. 

tit. 40, ch. 4, as amended. 
Venue, see T. C. A. tit. 40, ch. ~. as 

amended. 

Comment: . 
This section, which continues the tradi. 

tional principle that a p~rson accused of 
crime is presumed innocent until the 
state proves his guilt beyond a rea· 

sonable doubt, restates and clarifies the 
prosecutor's burden of proof by specify. 
ing the various issues to which it ap· 
plies. 

Under present law and this section, a 
defendant is entitled to a jury charge 
on the presumption of innocence, Gentry 
v. State, 184 Tenn. 299, 198 S. W. (2d) 
643 (1947), and the reasonable doubt doc· 
trine, Owen v. State, 89 Tenn. 698, 16 
S. W. 114 (1891). 

'rhe issues of venue, jurisdiction, and 
limitations require a distinct burden of 
'Oersuasion which must be met by the 
state-i.e., by a preponderance of the 
evidence. The burden of persuasion pres· 
ently required for venue is a preponder. 
ance of the evidence. Kelly v. State, 202 
Tenn. 660, 308 S. W. (2d) 415 (1957). 
The requirement on the defendant of 
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raising these issues is not altered. While 
proof of venue is required in every case, 
proof of jurisdicti1m and limitations is 
not required unles~ those issues are 
raised by the defendant. Present Tennes
see law requires p'"l'oof of venue by the 
state as a constItutional right of the 
accused, Tenn. Const., Art. I, § 9. Sub
ject matter jurisdiction need not be 
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alleged and proved at i;xial, but may be 
put in issue at any time by defendant. 
Personal jurisdiction, however, is waived 
by a plea of not guilty. Dove v. State, 
50 Tenn. 348 (1872). 

The treatment of an exception and de
fense as elements of the state's case 
is . discussed in the comment to §§ 39-
202 and 39-203. 

39-202. Exception.-(a) An exception to an offense in this title 
is so labeled by the phrase: "It is an exception to the application 
of .... " 

(b) The state must negate the existence of an exception in the 
charge alleging commission of the offense and must prove beyond a 
reasonable doubt that the defendant or defendant's conduct does not 
fall within the exception. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 2.02. 

Cross-References: 
Affirmative defense explained, see § 39-

204. 
"Charge" defined, see T. C. A. § 40-105, 

as amended. 
"Conduct" defined, see § 30-107. 
Defense explained, see § 39-203. 

Comment: 
This section, in conjunction with § 39-

201(a)(3), specifies the procedural and 
evidentiary consequences of an exception 
to an offense in this code. Section 39-
202(a) specifies exactly the form of 
an exception. This reverses prior Tennes
see law which requires the defendant 
to prove that he comes within the ex
ception. Terrell v. State, 210 Tenn. 632, 
361 S. W. (2d) 489 (1962). It is import
ant to note, however, the distinction 
between the content of exceptions in 
presont law and exceptions under this 
code. 

When it is appropriate to require the 
state to allege and prove that the de
fendant or defendant's conduct does not 
fall within the scope of an exception to 
the offense, the code labels the identity 
or conduct all exception, and § 39-202 
(b) provides that an exception has these 
pleading and burden of proof conse
quences. On the other hand, if it is ap-

propriate to place a production or proof 
burden on the defendant to establish a 
certain ground of defense, the device of 
a "defense" or "affirmative defense" is 
employed. Most important is the fact 
that burden of proof consequences are 
considered in the drafting process; the 
decision of which procedural device is 
appropriate is explicitly made rather 
than leaving the issue for a later and 
unpredictable determination by the 
courts. 

Prosecutors have often found the 
burden of alleging and proving the non
existence of exceptive facts too onerous. 
This difficulty most frequently arises 
with penal statutes that regulate conduct 
rather than generally prohibit conduct. 
Since most regulatory statutes are 
omitted from this code, the device of 
an exception is used very sparingly and 
only after careful consideration of the 
nature of the proof burden involved. The 
Commission decided, for example, that 
the prohibition of gifts to a public ser
vant (see § 39-2108) should clearly not 
apply to a fee prescribed by law. Rather 
than rely on a defense that would require 
a public servant to produce evidence that 
the benefit received was a fee, the de
vice of an exception is employed to re
quire the prosecution to allege and prove 
that the benefit received was not a fee 
in order to make a prima facie case. 

39-203. Defense.-(a) A defense to prosecution for an offense 
in this title is so labeled by the phrase: "It is a defense to prosecution 
under. . . that. . ." 

(b) The state is not required to negate the existence of a defense 
in the char,g-e alleging commission of the offense. 
12 
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(c) The issue of the existence of a defense is not ~ubmitted to the 
jury unless admissible evidence is introduced sup~ortmg ~he defense. 

(d) If the issue of the existence of a defense IS submItted to the 
'ury the court shall instruct the jury that any reasonable doubt on 
~he i~sue requires that the defendant be acquitted. 

(e) A ground of defense in a crimina.llaw, other .than one negati.ng 
an element of the offensEl, that is not pl~mly . labeled III accordance WIth 
this chapter has the procedural and eVIdentlary consequences of a de
fense. 

COMMENTS OF LAW REVISION COMMISSION 

Deri·vation: 
Tex. P. C. Prop. Rev. § 2.03. 
Ill. Stat. Ann. ch. 38, § 3-2. 
Model P. C. § 1.:12. 

Cro!'s-References: 
A,1irmative defense explained, see § 39-

204. 
Exception explained, see § 39-202. 
"Law" defined, see § 39-107. 

Comment: 
Defenses place upon the defendant a 

burden of proof on an exculpatory issue 
-usually of excuse o.r justific.ati.on-in
volving facts. peculIarly wIthm the 
knowledge of the defendant. This sec
tion provides for labeling this type of 
defense and specifies its procedural and 
evidentiary consequences. Present Ten
nessee law, for example, places the 
burden upon the defendant to show in
sanity. Spurlock v. State, 212 Tenn. 132, 
368 S. W. (2d) 299 (1963). However, 
when the presumption of sanity is over
come by sufficient proof of insanity in
troduced by the defendant, the burden 
of persuasion then devolves upon the 
state to show the sanity of the defendant 

beyond reasonable doubt. King v. State, 
91 Tenn. 617, 20 S. W. 169 (1892). 

Section 39-203(d) outlines the content 
of a jury charge on a defense, codifying 
present case law, King v. State, 91 Tenn. 
617, 20 S. W. 169 (1892). '1'he effect of 
subsection (d) is to require the state to 
disprove a defense beyond a reasonable 
doubt after the issue has been properly 
raised by the evidence. In other words, 
the defendant has the burden of produc
in'" evidence to raise a defense, llut the 
pr~secution has the final burden of per
suasion to disprove it. 

Subsection (e) is included to cover a 
ground of defense not plainly labeled by 
the draftsman. In deciding where to 
place the burden of proof for. a. ~e~ensive 
iSSue, there are three pOSSIbIlIties: to 
treat it as an exception, placing the 
entire burden on the state; to treat it 
as a defense, with the burden of produc
ing evidence on the defendant and 
burden of persuasion on the state; or 
to treat it as an affirmative defense 
that the defendant must prove by a pre
ponderance of evidence, i.e., carry the 
entire burden of proof. For a defensive 
issue not clearly labeled, the middle 
ground is specified-it is a defense. 

39-204. Affirmative defense.-(a) An affirmative defense in this 
title is so labeled by the phrase: "It is an affirmative defense to prose
cution under .... , which the actor must prove by a preponderance of 
evidence, that . . . ." 

(b) The state is not. required to negate the existence of an affirma
tive defense in the charge alleging commission of the offense. 

(c) The issue of the existence of an affirmative defense is not s?b
mitted to the jury unless admissible evidence is introduced supportmg 
the defense. 

(d) If the issue of the existence of an affirmative defense is sub
mitted to the jury, the court shall instruct the jury that the. defendant 
has the burden of establishing the defense by a preponderance of the 
evidence. 

13 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 2.04. 
N. Y. Rev. Pen. Law § 25.00. 
Model P. C. § 1.12. 

Cross-References: 
Defense explained, see § 39-203. 
Exception e~plaiTIed, see § 39-202. 

Comment: 
This section prescribes the form and 

procedural and evidentiary consequences 
of an affirmative defense for which the 
defendant carries a burden of persua
sion. AlTirmative defenses are not to be 
so considered unless specifically desig
nated as affirmative defenses by this 
code. 

Although there are constitutional due 
process limitations on the imposition of 
a burden of proof on a criminal defend
ant, Morrison v. California. 291 U.S. 
82 (19.34), ~he imposition is justified in a 
few SItuations, e.g., Leland v. Oregon, 

343 U. S. 790 (1952). Some of these are 
situations where the defense does not 
obtain at all under existing law and this 
code seeks to ameliorate· the law-for 
example, the' defense of renun.ciation of 
participation in a criminal conspiracy 
§ 39-904. Especially if there is some~ 
thing to be said against allowing the 
defense at all, it is certainly permissible 
to place the burden of persuasion on 
the defendant. 

Two of the procedural and evidentiary 
consequences of an affirmative defense 
are the. same as those of a defense: the 
state need not negate the defense in the 
accusation, subsection (b), and there 
must ,b,,: evidence in the case to warrant 
submlttmg the defense to the jury sub
section (c),, However, the jury chal!ge 0;1 

an affirmative defense specifies that the 
burden of proof by a preponderance of 
the evidence is on the defendant, subsec
tion (d). 

'39-205: Pl'esumption.-When the criminal code or another law 
establishes a presumption with respect to any fact that is an el$ment 
of an offense, It has the following consequences: 

(1) if there is sufficient evidence of the facts that give rise to the 
presu!llption, the .issue of the existence of the presumed fact must be 
submItted to the Jury, unless the judge is satisfied that the evidence as 
a whole clearly precludes a finding beyond a reasonable doubt of the 
presumed fact; and 

(2) if the issue of the existence of the presumed fact is submitted 
to the jury, the judge shall instruct the jury that although the pre
sumed fact must, on all the evidence, be proved beyond a reasonable 
doubt, the law declares that the facts giving rise to the presumption 
are some evidence of the presumed fact. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 2.05. 
Fed. Prop. Crim. Code § 103. 
Model P. C. § 1.12. 

Cross-References: 
"Element of offense" defined, see § 39-

107. 
"Law" defined, see § 39-107. 

Comment: 
A presumption in a criminal statute 

must pass the test mmounced by the 
U. S. Supreme Court in Leary v. United 
States, 395 U. S. 6 (1969): a criminal 
statutory presumption violates due proc
ess because of irrationality or arbitrari
ness unless it can be said with sub-
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stantial assurance that the presumed 
fact is more likely than not to flow 
from the proved fa.ct on which it is 
made to depend. The presumptions in 
thi.s code satisfy this due process re
qUIrement, and the purpose of this sec
tion is to specify the procedural con
sequences of a presumption to satisfy 
other constitutional strictures. 

This. section continues present Ten
nessee ~aw by authorizing an instruction 
to the J~y on a statutory presumption. 
See ¥amer v. State, 65 Tenn. 595 (1872). 
~he mtroductory clause applies the sec
~Ion l}ot only to presumptions so labeled 
In !hls ~ode, but to,I!resumptions, prima 
faCIe eVIdence prOVIsIons, and any other 
language in a penal law that gives some 

MULTIPLE PIWSECUTI0NS AND DOUBLE JEOPARDY § 39-30i 

special significance to certain facts as 
evidence of an element of an offense, 

Section 39-205 (1) provides that the 
prosecutor, can g~t an issue to ... the jury 
by presentmg eVIdence of, the .,,:acts, that 
give rise to the p,resumptlOn. The Judge 
may however, wlthhol~ the case from 
the jury, thus preserving the defendant's 
cunstitutional right to judicial responsi
bility fer the integ·rity of the j~ry trial, 
see United States v. Gainey, 380 U. S. 
63 (1965), and should do ~? ,when ,the 
evidence as a whole makes It ImpOSSIble 
for e rational jury to find the presumed 
fact beyond a reasonable doubt. 'l'he 
same nrinciples apply, of course, when 
the judge himself is the trier of fact, 
and he considers the evidence under 
the same guidelines as the jury. 

Subdivision (2) provides the prosecu
tion with the "bonus" of a court in-

struction on the relevance of the pre
sumptive facts to the presumed fact. It 
also outlines the content of a proper 
charge, avoiding language that implies 
the df;£endant has a burden of produc
ing I)vidence in rebuttal or alludes to a 
failure of the defendant to testify or 
explain away the facts that give rise 
to the presumption. 

It should be noted that a proper in
struction to the jury under this section 
makes no explicit reference to the stat
ute that creates the presumption. This 
was deemed the "better practice" by the 
Supreme Court in the Gainey case. A 
proper instruction under this section 
simplifies the judge's task br avoiding 
any mention of the technical terInS "pre
sumption" or "prima facie" and thereby 
avoids the necessity for a court defini
tion oC these terms. 

CHAPTER & 

MULTIPLE PROSECUTIONS AND DOUBLE JEOPARDY 

SECTION. 
39-301. Multiple sentences prohibited 

following convictions for of
fenses arising out of same 
crimiIial episode. 

39-302, When prosecution barred by 
former prosecution for of
fense arising out of same 
criminal episode. 

SECTION. 
39-303. When prosecution barred by 

former prosecution in another 
jurisdiction. 

39-304. When prosecution not barred by 
former prosecution, 

39-301. Multiple sentences prohibited following convictions for of
fenses arising out of same criminal episode.-If a defendant is adjudged 
guilty of more than one offense arising out of the same criminal episode, 
he may not be sentenced for more than one offense unless: 

(1) one or more of the offenses was severed from the former 
prosecution under § 40-1605, as amended; or 

(2) evidence to establish probable guilt of the offense for which a 
separate sentence is sought was not known to the state at the time the 
former prosecution commenced; or 

(3) the offenses are not within the jurisdiction of a single court; or 
(4) the defendant is adjudged guilty of murder, aggravated rape, 

or aggravated sexual abuse, in which event his conduct toward each 
victim may be treated as a separate offense for sentencing purposes. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop, Rev. § 3.03. 
Cf. N. Y. Rev. Pen. Law § 80.15. 

Cross-References: 
Aggravated rape, see § 39-1303. 
Aggravated sexual abuse, see § 39-

1305. 
Compulsory joinder of offenses, see 

T. C. A. § 40-1603, as amended. 

15 



\,,..' ~-

§ 39·302 

Concurrent and consecutive tet'ms of 
imprisonment, sec § 39·845. 

"Conviction" defined, sec § 39.107. 
"Criminal episode" defined, see § 39. 

107. 
Lesser included offenses, see T. C. A. 

§ 40.2203, as amended. 
Murder, sec § 39-1102. 
Offense severance, see T. C. A. § 40-

1605, as amended. 

Comment: 
'l'he Code of Criminal Procedure's 

compulsory joinder requirement, T.C.A. 
§ 40-1603, as amended, contemplates 
disposing of all offenses m:ising out of 
the same criminal episode in a single 
tTial. 'l'his requirement will expedite 
criminal trial dockets and protect the 
defendant fI'om multiple prosecutions. 

The concept of a "criminal episode" 
docs not nffect the determination of 
wheth~r more than one offense was 
committed in a particular situation. 
'fennessee adheres to the common-law 
vi.ew that :J~or a single criminal act there 
can be only one criminal responsibility. 
See Huffman v. State, 200 Tenn. 487, 292 
S. W. (2d) 738 (195(»;' Smith v. State, 
159 Tenn. 674, 21 S. W. (2d) 400 (1929). 
Additionally, statutory interpretations 
as to the numbe:;.· of offenses com-

CRIMINAL CODE 

mitted in So specific situation are not 
affected. See Morgan v. State, 220 TCM: 
247, 415 S. W. (2d) 879 (1967); Usary 
v. State, 172 Tenn. 305, 112 8. W. (2d) 7 
(1938). 

If the state secures multiple con. 
victions this section requires with four 
exceptions a single sentence, presum. 
ably for the most serious offense of 
which the defendant was convicted, be. 
cause of the principle that a defendant 
should be sentenced but once for what 
is !l sing~e course of criminal conduct. 
TIllS requirement is contrary to present 
case law, which treats as multiple con. 
victio.ns for habitual criminal Pu!'poses 
multiple judgments of guilt obtl11ned at 
the same trial, if the convictions werp. 
far separate offenses, committed at 
separate locations. State ex reI. Goss v. 
Bomar, 209 Tenn. 406, 354 S. W. (2d) 243 
(1962). 

The first three exceptions to the mul
tiple convictions - single sentence reo 
quirement, subdivisions (1)-(3), track 
the exceptions to the compulsory joinder 
requirement of T. C. A. § 40-1603, as 
amended. The fourth exception, subdivi
sion (4), recognizes that certain offenses 
are so serious that a separate sentence is 
justified for each. 

39-302. When prosecution barred by former prosecution for offense 
arising out of same criminal episode.-(a) If a defendant has been 
prosecuted for one o~' more offenses arising out of a criminal episode, a 
subsequent prosecutIOn for the same or a different offense arising out 
of the same criminal episode is barred if: 

(1) the subsequent prosecution is for an offense that was or should 
have been tried 'Under § 40-1608, as amended, in the former prose
cution i and 

(2) the former prosecution: 
(A) resulted in acquittal; or 
(B) l'esulted in conviction; or 
(0) was improperly terminated; or 
(D) was terminated by a final order or judgment for the defend

ant that has not been reversed, set aside, or vacated and that necessarily 
required a determination inconsistent with a fact that must be estab
Ushed to secure conviction in the subsequent prosecution. 

(p) There is an acquittal if the prosecution resulted in a finding of 
not guilty by the trier of facts or in a determination that there was 
insufficient. evidence. to warrant co~viction. Notwithstanding § 39-304 
(3), a findmg of gUIlty of a lesser mcluded offense is an acquittal of 
the greater offense even though the conviction for the lesser included 
offense is subsequently reversed, set aside, or vacated. 

(c) There is a conviction if the prosecution resulted in a judgment 
of guilt that has not been reversed, set aside" or vacated; a verdict 
16 
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of guilty that has not been reversed, set aside, or vacated and that is 
capable of supporting a judgment; or a plea of guilty or nolo contendere 
accepted by the court. 

(d) There is an improper termination of prosecution if the termina
tion takes place before the verdict, is for reasons not amounting to an 
acquittal and takes place after a jUl'Y has been impaneled and sworn 
to try the defendant, or, if jury trial is waived, after the first witness 
is sworn. However, termination of prosecution is not improper, if ~he 
court declares a mistrial and the defendant consents to the termmatlOn 
or waives his right to object to the termination, or the court finds and 
states for the record that the termination is necessary because: 

(1) it is physically impossible to proceed with the trial in con
formity with law; or 

(2) there is a legal defect in the proceeding, not attributable to the 
state, that would make any judgment entered upon a verdict reversible 
as a matter of law; or 

(3) prejudicial conduct in or out of the courtroom, not attributable 
to the state or the failure to appear of an essential witness under sub
poena, not 'attributable to the state, makes it impossible to proceed 
with the trial without inj ustice to the defendant or state; or 

(4) the jury is unable to agree upon a verdict. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 3.04. 
Ill. Stat. Ann. ch. 38, § 3-4. 
N. Y. Prop. Crim. Proc. Law §§ 20.20, 

20.30. 

Cross·Refci'ences: 
Compulsory joinder of offenses, see 

T. C. A. § 40-1603, as amended. 
"Criminal episode" defined, see § 39-

107. 
Former prosecution no bar to sub

sequent prosecution, see § 39-304. 
"Law" defined, see § 39-107. 
Lesser included offenses, see T. C. A. 

§ 40-2203, as amended. 
Offense severance. see T. C. A. § 40-

1605, as amended. 

Comment: 
This section makes effective the Code 

of Criminal Procedure's compulsory 
joinder requirement (see T. C. A. § 40-
1603, as amend(1d) by ban-ir'.go subse
quent prosecution of an offense that was 
or should have been joined in the for
mer prosecution. 

Situations in which more than one 
offense have been committed by the same 
conduct and for which the defense of 
double jeopardy is not available are 
the primary focus of this section. The 
constitutional prohibition against double 
jeopardy, Tenn. Const., Art. I, § 10, is 

not applicable if the second indictment 
is not precisely the same as the first 
indictment. Wheelock v. State, 154 Tenn. 
66,289 S. W. 515 (1926). Numerous tests 
are utilized to determine whether the 
defendant may be subsequently prose
cuted for conduct which is essentially 
part of one criminal offense. If proof 
of an additional fact is ~(equired for the 
trial of the second offeTlse, double jeop
ardy does not attach. Eager v,, State, 
205 Tenn. 156, 325 S. W. (2<1) 815 
(1959). If the criminal conduct was 
essentially the same and only the name 
of the offenses vary, then double jeop
ardy will prevent a subsequent prosecu
tion. Coffey v. State, 207 Tenn. 260, 
339 S. W. (2d) 1 (1959). It is clear that 
a verdict of guilty of a lesser included 
offense bars subsequent prosecution on 
the greater offense originally charg(ld. 
King v. State, 216 Tenn. 215, 391 S. W. 
(2d) 631 (1965). Where the defendant's 
conduct consisted of unrelated substan· 
tive offenses arising out of the same 
conduct, the state is free to prosecute 
each separately. Smith v. State, 159 
Tenn. 674, 21 S. W. (2cI) 400 (1929). 
In the interests of uniformity and pre
\'enting undue harrassment of the de
fendant, the concept of a separate of
fense is broadened to include all the 
offenses arising out of a single "crim
inal episode." The concept of a "criminal 
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episode," defined in § 39-107, specifically 
includes preparatory offenses such as 
criminal solicitation and criminal con
spiracy and extends beyond the present 
concept of acts arising out of one of
fense. 

The section also describes what consti
tutes a former prosecution, and three 
of the four concepts used to describe it, 
which are labeled "acquittal," "convic
tion," and "improper termination of 
prosecution," are nothing hew to Ten
nessee law. 

Former Acquittal. 
The concept of acquittal in subsection 

(b) is somewhat broader than that in 
present law, which distinguishes between 
acquittal and conviction for jeopardy 
purposes, because the concept of "crim
inal episode," as defined in § 39-107, -is 
broader than the present law's "same 
evidence" concept. Under present law a 
former acquittal bars prosecution for a 
related offense only if the same evidence 
necessary to cO:Clvict at' the first trial is 
necessary to convict at the second, e.g., 
State v. Cameron, 50 Tenn. 78 (1871). 
Moreover, it is unclear whether an 
acquittal not on the merits bars sub
sequent prosecution, although some cases 
-indicate it does not, e.g., Young v. 
State, 185 Tenn. 596, 206 S. W. (2d) 
805 (1947). 
- This section abolishes the distinction 
between former acquittal and former 
conviction, and subsection (h) makes 
clear that only a forme!' decision on 
the merits is material for jeopardy 
purposes. The second sentence of sub
section (b) restates present Tennessee 
case law. King v. State, 216 Tenn. 215, 
391 S. W. (2d) 637 (1965): see Price 
v. Georgia, 398 U.S. 323 (1970). 

Former Conviction. 
Subsection (c) defines "conviction" for 

jeopardy purposes. The ~oncept is broad
er than that in present law, again be
cause the concept of "criminal episode" 
is broB_der than the present law's "trans
action" concept, and unlike present law 
the concept of "crimh:al episode" is the 
same whether it is an acquittal or con
viction in question. 

Under present law a defendant may 
not be convicted of more than one offense 
arising out of the same "transaction." 
Coffey v. 'State, 207 Tenn. 260, 339 S. W. 
(2d) 1 (1960). However, if separate of
fenses are committed, the defendant may 
be tried for one offense and upon convic
tion for that offense tried for the other 
criminal offense. Harris v. 'State, 206 
Tenn. 276, 332 S. W. (2d) 675 (1960). 
The compulsory joinder rules of T. C. A. 
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§ 40-1603, as amended, and the definition 
of criminal episode, § 39-107, will pre
vent a second trial unless separate trials 
are authorized by the exceptions con
tained in the Code of Criminal Proce
dure. This will alter the present Ten
nessee law. 'See King v. State, 216 Tenn. 
215, 391 S. W. (2d) 637 (1965): Harris 
v. State, 206 Tenn. 276, 332 S. W. (2d) 
675 (1960). 

Improper Termination of Prosecution. 
Subsection (d) provides for the attach

ment o~ j~opardy short of an acquittal 
or conVlctlOn. Under present law, jeop. 
~rdy 'attach!!s when: (1) the accused 
IS put on trIal: (2) upon a valid indict
ment suffident in form and substance to 
sust:1.in a. conviction; and (3) the jury 
has been Impaneled and sworn. Etter v. 
State, 185 Tenn. 218, 205 S. W. 12d) 1 
(1947). Subsection (d) is in accord with 
the present Tennessee law which does 
not derive from an implicit constitu
tional provision, but is a rule adopted by 
the courts. state v. Malouf, 199 Tenn. 
48?, .287 S .. W. (2d) 79 (1956). The 
prmClple of Improper termination pre
vents continued harassment of the de
fendant where the state terminates the 
first trial for insubstantial reasons and 
starts over again in hopes of better 
success on the second trial. Thus, wherp. 
a nolle p:t'osequi is entered by leave of 
the court upon the grounds that thr. 
proof failed tv sUi:ltain the indictment 
after the jury has heard the case and 
has been charged by the court, then the 
accused may not be reindicted for the 
same offense. State v. Conner, '45 Tenn. 
3~1 (1858) .. Federal law is consistent 
WIth subsectlOn (d), Downum v. United 
States, 372 U.S. 734 (1963), and it is 
thus probably constitutionally required. 

The exceptions listed in subsection (d), 
which specify when termination of a 
prosecution does not constitute jeop
ardy, generally conform to Tennessee 
law although the latter is not nearly 
so specific or precise. The consent of the 
accused, or a sufficient cause, is neces
sary for a discharge without jeopardy. 
State v. Conner, 45 Tenn. 311 (1868). A 
plea of former jeopardy is barred by 
sufficient cause, which includes (1) ill
ness of one of. the jurors, the defendant 
or t~e coupt.:. (2) absen~e of a juror; 
(3) ImpOSSIbIlIty of the Jurors agreeing 
on a verdict; (4) some untoward acci
dent which renders a verdict impossible' 
and (5) extreme and overwhelming 
physical or legal necessity. State v. 
Malouf, 199 Tenn. 496, 287 S. W. (2d) 
79 (1956) (dictum). Likewise, where 
prejudice to the defendant or state is 
found which is not attributable to the 
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conduct of the. stat~, the !.!!lurt ~ay 
declare a mistrJaI WIthout dlschargmg 
the defendant. Jones v. State, 218 'renn. 
378 403S. 'VI'. (2d) 750 (1966). Also, 
the' jury may be discharged without at
tachment of jeopardy if tl.ley are un
able to agree upon a ver<iICt. Gang v. 
State, 191 Tenn. 46.8, 234 S. w. (2d) .997 
(1950). Finally, dIscharge of ~he Jury 
due to false statements of a Juror on 
voir dire examination does not bar a sub
sequent prosecution. HeltCin v. State, 195 
Tenn. 36, 255 S. W. (2d) 694, cert. 
denied, 346,u.S. 816 (1~53). , 

A recurrmg concept .m t!1' o.ur excel!
tions listed in subsectIOn. tal IS .that 1f 
the state causes a defect OT dIfficulty 
that necessitates termination of the 
trial, the termination if! improper. This 

appears to be :required by the fifth 
amendment as recently applied to the 
states by Benton v. Maryland, 395 U. S. 
784 (1969). 

Collateral Estoppel. 
This doctrine, seldom applied in ~he 

criminal law, was recently accorned 
constitutional status in Ashe v. Swensen, 
397 U.S. 436 (1970). Subsection (a) (2) 
(D) codifies the collateral estoppel doc
trine. The doctl'in2 will probably have 
limited application, but it could prevent 
the trial of a nonjoined or severed of
fense, see T. C. A. § 40-1603, as amend
ed when a fact necessary to prove that 
offense was found against the state in 
the earlier trial of a related offense. 

39-303. When pltosecution barred by former prosecution in an.ot~er 
jurisdiction.-If a defendant's conduct ma~~ establish the commiSSlOn 
of one or more offemses within the concurrent jurisdiction of this state 
and of another jurisdiction, federal or state, or within the concurrent 
jurisdiction of the state and any municipality, a prosecution in the 
other jurisdiction or by the municipality is a bar to subsequent prose-
cution in this stato if either: 

(1) the former prosecution resulted in acquittal, convict~on, or im
proper termi~atiQin of prosec.utio.n, as those tennsa.r~ defined 111 § 39-302 
and the subs.equent prosecutlOn IS' for an orrense al'lsmg ,out of the same 
criminal episode unless evidence to establish probable guilt of the of
fense for which subsequent prosecution is sought was not known to 
the state at the time the first prosecution commenced; or 

(2) the former prosecution was tenninated by a final order 01' 

judgment for tlb.e defendant that has not been l~eversl'>,d, set a.side, or 
vacated and th2,t necessarily required 'a detenlinatioll inconsistent with 
a fact that must be established for conviction in the subsequent prose-
cution. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. l~ev. § 3.05. 
Ill. Stat. Ann. ch. 38, § 3-4(c). 
N. Y. Prop. Crim. Proc. Law § 20.30. 
T. C. A. § 40-305. 

Cross-References: 
"Conduct" defined, see § 39-107. 
"Criminal episode" defined, see ,§ 39~ 

107. 
Former prosecution no bar to sub

sequent prusecution, see § 39-304. 

Comment: 
This section parallels § 39-302 but ap

plies to former prosecutions in another 
jurisdiction. The expanded scope of a 
"criminal episode" also expands the 

protection afforded a pefendant by this 
prohibition against prosecution for an 
offense prosecuted in another jurisdiction. 

It is important to note here that 
Waller v. Florida, 397 U. S. 387 (1970), 
held that a person may not be tried in 
state court for the identical offense for 
which he has been tried in a municipal 
court. The rule in Waller was given full 
retroactive effect in a Tennessee case, 
Robinson v. Neil, 409 U. S. 505 (1973). 
The 'Waller rule was codified in '1'. C. A. 
§ 40-305, which now provides that a dis
missal on the merits, acquittal, or con
viction of the offense in either court bars 
prosecution for the same offense in the 
other court. As pointed out in Robinson, 
"If the offense inyolved was a serious 

19 



§39-304 

one under state law ... the defendant 
may have been unintentional1y accorded 
a relatively painless form of immunity 
from state prosecution" by being tried 
previously in municipal court. To pre
vent this situation from arising, § 39-304 
specifies that the latter prosecution is 
not barred if the defendant deliberately 
procures the former prosecution to avoid 
the latter. 

Additional1y, prior decisions allowing 
a trial in both state and federal courts, 

CRIMINAL CODE 

where jurisdiction is concurr-1lnt, are re
versed by this section. Cf., State v. 
Rhodes, 146 Tenn. 398, 242 S. W. 642 
(1922). This revision was necessitated 
by Benton v. Maryland, 395 U. S. 784 
(1969), whi,f.!h applied the fifth amend
ment of the U. S. Constitution to the 
states and thus aUowsa plea of pr.ior 
jeopardy in the event the defendant '1as 
previously been placed in jeopardy by 
trial in either a state or federal court. 

39-304. When prosecution not barred by former prosecution.-Ex
cept as provided in § 39-302 (b), a prosecution is not barred under 
§ 39-302 or § 39-303 if: 

(1) the former prosecution was before a court that lacked jurisdic
tion over the defendant or the offense; or 

(2) the former prosecution was procured by the defendant without 
the knowledge of the district attorney bringing the subsequent prose
cution and with intent to avoid the sentence that might otherwise be 
imposed; or 

(3) the former prosecution resulted in a judgment of guilt held 
subsequently invalid in a proceeding under title 40, chapter 30, as 
amended, or on writ of habeas corpus, coram nobis, or similar collateral 
attack. 

COMMENTS OF LAw REVISION' COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 3.06. 
Ill. Stat. Ann. ch. 38, 3-4(d). 
Model P. C. § 1.11. 

Cross-References: 
Compulsory joinder of offenses, see 

T. C. A. § 40-1603, as amended. 
Former prosecution, see § 39-302. 
Former prosecution in another juris

diction, see § 39-303. 
Lesser included offenses, see T. C. A. 

§ 40-2203, as amended. 

Comment: 
This section preserves traditional law 

in Tennessee and elsewhere that pCl'mits 
subsequent prosecu.tion if the court be-

fore which the former prosecution was 
conducted lacked jurisdiction, State ex 
reI. Austin v. Johnson, 218 Tenn. 433, 
404 S. w. (2d) 244 (1966); the former 
prosecution was fraudulently procured 
by defendant, see State v. Atkinson, 28 
Tenn. 676 (1849); or the former convic
tion was set aside on collat(m:ll attack, 
Rivera v. State, 1 Tenn. Crim. App. 395, 
443 S. W. (2d) 675 (1969). 

The exception to the application of 
this section, which prohibits prosecution 
for the greater offense follo\ving convic
tion for the lesser included offense even 
though the conviction was nullified is 
necessitated by the decision in Pri(!e v. 
Georgia, 398 U. S. 323 (1970), and is ex
plained in the comment to § 39-302. 

CHAPTER 4 

CULPABILITY GENERALLY 

SECTION. 
39-401. Requirement of voluntary act or 

omission. 
39-402. Possession as voluntary act. 
39-403. Criminal responsibility for 

omission. 
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SECTION. 
39-404. Requirement of culpable mental 

state. 
39-405. Definitions of culpable mental 

states. 

:i· 
CULPABILITY GENERALLY 

SECTION.. t I 
39-406. Application of culpable men a 

states. 

§ 39-402 

SECTION. • • • 
39-407. Causation: CrI1~llnal responSI

bility for causmg a result. 

39-401. Requirem~nt of voluntary act or. omission.-:(~). A: person 
does not commit an offense unless his crimmal responsIb~hty IS ~a~ed 

d ct that includes either a voluntary act or a conSCIOUS omIss~on 
~~ ;~~fO~ a voluntary act when he is physically capable of performmg 

it. . 1 
. (b) A voluntary act is. a b?dily movement performed conscIOUS y as 
a result of effort or determmatIOn. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 6.01. 
N. Y. Rev. Pen. Law §§ 15.00, 15.10. 

Cross-References: 
"Act" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Criminal responsibility for omission, 

see § 39-403. 
"Omission" defined, see § 39-107. 
Possession as act, see § 39-402. 

Comment: 
"It is a sacred principle of criminal 

jurisprudence that the intention to 
commit the crime is of the essence of 
the crime and to hold that a man shall 
be held ~riminally responsible for an 
offense of the commission of which .he 
was ignorant at the time would be In
tolerabie tyranny." Duncan v. State, .26 
Tenn. (7 Humph.) 148 (1846). SectIOn 

39-401 codifies this elementary. r~le re
quiring a voluntary act or OlnISS~O~. as 
a predicate to criminal responsIbIhty. 
This rule may now have c~nstit!ltional 
status, see Robinson. v. Cahforlll~, 370 
U.S. 660 (1962), but m any event .It .has 
long been part of Tennessee crimmal 
law. 
~ote that (a course of) conduct ne~d 

only include a voluntary act or. O.~IS
sion to sustain criminal responsIbI~Ity. 
If a drunk operates a motor vehIcle, 
for example, he ma~ not suc~~ssfully de
fend against a crimmal homICIde charge, 
on the ground he did not perform a 
voluntary act, by proving he wa~ 1!n
conscious when he ran down the VIctIm. 

Subsection (b) defines' "voluntary" 
and thus excludes involuntary a?d un
conscious conduct such as convulSIOn, re
flex, and coma. 

39-402. Possession as voluntary act.-P~ssession is. a voluntary act 
if the possessor knowingly obtains 01' receIves. the ~hmg posses~ed .or 
is aware of his control of the thing for a suffiCIent tIme to pernllt hlm 
to terminate his control. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 6.02. 
N. Y. Rev. Pen. Law § 15.00. 

Cross-References: 
"Act" defined, see § 39-107. 
"Possess" defined, see § 39-107. 

Comment: 
Although possession is often treated 

in the criminal law as the equivalent of 
an act, it is not strictly speaking a 

bodily movement so this section is neces
sary to treat it as such. 

The section does not determine 
whether an actor must know the nature 
of the thing possessed or just know that 
he possesses a thing; this issue is det~r
mined by the definition of the speCIfic 
(possessory) offense involved. Some cur
rimt provisions of Tennessee law a):>80-
lutely prohibit the possession of speCIfied 
objects without reference to any ac
companying mental state. E.g., T. C. A. 
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§ 39-2006 (gaming device). Others pro
hibit possessioll with intention to ac
complish a specified purpose. E.g., 

CRIMINAL CODE 

T. C. A. § 39-1958 (possession of device 
for theft of telecommunication service 
with intent to use the device illegally), 

89-408. Criminal responsibility for omission.-A person does not 
con;m!t an offense if his criminal responsibility is based solely on an 
omISSIon to perform a voluntary act unless: 

(1) the law defining the offense imposes criminal responsibility for 
the omission; or . 

(2) a duty to perform the omitted voluntary act is imposed by 
statute. 

COMMENTS OF LAW REVISION COMMISSION 

Deriva.tion: 

Tex. P. C. Prop. Rev. § 6.03. 
Fed. Prop. Crim. Code § 301. 
N. Y. Rev. Pen. Law §§ 15.00(3), 15.10. 

Cmss-References: 
Causation, see § 39-407. 
"Law" defined, see § 39-107. 
"Omission" defined, see § 39-107. 

Comment: 

Thi(l section codifies the criminal law's 
traditional reluctance to punish failure 
to act absent a clear imposition of duty 
to act on the actor. Many offenses of 
course, proscribe omissions to act, 'and 
when they do, subdivision (1) permits 
imposition of criminal responsibility for 
the omission. Examples of such offenses 
inc:lude §§ 39-1503 (interference with 
chIld custody), 39-1504 (criminal non
~upport), 39-2308 (permitting 01' facil
Itatmg escape), and 39-2401 (official 
misconduct) • 

Even if the offense itself does not 
penalize an omission, "[i]t is a well
settled principle of the law, statutory 01' 
common, [that] whenever a duty of a 
public nature is cast on one, any neglect 
of the duty ... is indictable." Robinson 
v. State, 42 Tenn. (2 Cold.) 181 (1865). 
Subdivision (2) codifies this common-law 
rule, but narrows it to encompass only 
duties imposed by statute. Thus, a hus
band who fails to feed his wife who is 
too iII to care for herself, or a mother 
who. fails to feed her infant, may be 
conVIcted of criminal homicide (chap
ter 11), if the failure causes the death 
of the wife or infant, because section 
39-1504 imposes a duty of support on 
the spouse and parent. On the other 
hand, a niece'S failure to feed her in
valid aunt, who starves to death as a 
result, is notguiIty of criminal homi
cide because the niece has no statutory 
duty of support. Contractual duties, and 
those arising from a special relationship 
or fact situation, are thus excluded and 
,will not support the imposition of crim
inal responsibility. 

. 89-4~4. Requ~rement of culpable mental state.-(a) Except as pro
vlded I~ subs;cbon (b), a person does not commit an offense unless 
he acts mte~t:onalIy, knowingly, recklessly, or with criminal negligence, 
as the defimtlOn of the offense requires, with respect to each element 
of the offense. 

(b) If the . definition of an offense does not prescribe a culpable 
mental ~t~te, a .culpa~le mental state is nevertheless required unless 
the defimtlOn plamly dlspenses with any mental element. 

(c) If the definition of an offense does not prescribe a CUlpable 
~ental state, but. one is nevertheless 'required under subsection (b), 
mten1? .~nowledgeJ or recklessness suffices to establish criminal re
sponslblhty. 
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CULPABILI'l'Y GENERALLY § 39-405 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 6.04. 
N.Y. Rev. Pen. Law §§ 15.10, 15.15 

(2). 
Cal. Prop. Pen. Code §§ 403, 406, 407. 

Cross-References: 
"Element of offense" defined, see § 39-

107. 

Comment: 
Subsection (a) preserves the t:t:adition

al common-law mens rea requIrement. 
Moreover, subsection (b) imbues this re
quirement with the ~orce of a .pre~ump
tion in accordance WIth the pohcy, if not 
actual practice, of Tennessee case law. 
D~ncan v. State, 26 Tenn. (7 Humph.) 
148 (1846)' cf. Lambert v. California, 355 
U. S. 225' (1957); Morrisette v •. United 
States 342 U.S. 246 (1952). DespIte sub
sectio~ (b), of course, the legislature is 
free to dispense with the requirement 
of a culpable mental state-as it has 
done in creating the so-called mala 
prohibita offenses, e.g., T. C. A. § 59-852 
(speeding)-but the. legislativ~ purp~se 
to provide for pUnIshment WIthout m
tent must be clear. See Pappas v. State, 

135 Tenn. 499, 188 S. W. 52 (1916); 
compare Lambert v. California, 355 U. S. 
225, at 228 (1957) with Powell v. Texas, 
392 U. S. 514, at 535 (1968). 

If the definition of an offense is silent 
about whether a culpable mental state is 
an element of the offense, subsection 
(b) presumes that one is and subsection 
(c) requires tllat it amount at least to 
recklessness. The better reasoned cases 
from other jurisdictions have reached 
this result in interpreting the common
law authorities, see, e.g., People v. 
Angelo, 246 N. Y. 451, 159 N. E. 394 
(1927), although, as Professor Perkins 
points out, the majority of courts have 
not distinguished between criminal negli
gence (inadvertent risk creation), and 
recklessness (conscious risk creation). 
R. Perkins, Criminal Law 760-761 (2d 
ed. 1969). The distinction is made ex
plicit by § 39-405, however, and, be
cause of our traditional reluctance to 
brand even grossly negligent conduct 
as criminal, the new code refuses to 
imply an intent to do so when the defini
tion of an offense is silent about the 
requirement of a culpable mental state. 

89-405. Definitions of culpable mental states.-(a) A person acts 
intentionally, or with intent, with respect to the nature of his conduct 
or to a result of his conduct when it is his conscious objective or de
sire to engage in the conduct or cause the result. 

(b) A person acts knowingly, or with knowledge, with respect to 
his conduct or to circumstances surrounding his conduct when he is 
aware of the nature of his conduct or that the circumstances exist. A 
person acts knowingly, or with knowledge, wit~ respec~ to a. resu.lt of 
his conduct when he is aware that his conduct IS practically certam to 
cause the result . 

(c) A person acts recklessly, or is reckless, with respect to circum
stances surrounding his conduct or the result of his conduct when he 
is aware of but consciously disregards a substantial and unjustifiable 
risk that the circumstances exist or the result will oc.cur. The l'isk must 
be of such a nature and degree that its disregard constitutes a gross 
deviation from the standard of care that an ordinary person would 
exercise under all the circumstances as viewed from the actor's stand
point. 

(d) A person acts with criminal negligence, or is criminally negli
gent, with respect to circumstances surrounding his conduct or the 
result of his conduct when he ought to be aware of a substantial and 
unjustifiable lisk that the circumstances exist or the result will occur. 
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The risk must be of such a nature and degree that the failure to per
ceive it constitutes a gross deviation from the standard of care that an 
ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 6.05. 
N. Y. Rev. Pen. Law § 15.05. 
Cal. Prop. Pen. Code § 404. 
Model P. C. § 2.02. 

Cross-References: 
"Conduct" defined, see § 39-107 

Comment: 
A major achievement of the Model 

Penal Code is its analysis of the tradi
tional mens rea concept and translation 
of that concept into four carefully de
fined terms. All of the recent penal 
code revisions, both proposed and en
acted, have used this analysis and, with 
slight modification, the very terminology 
of the Model Penal Code. 

Present Tennessee statutes evidence 
a confusing array of words and phrases 
describing the culpable states of mind. 
These range from the traditional "in
tentiunally," "willfully." and "malicious
ly": to the redundant "willfully, wanton
ly, and icnowingly," "willfully and 
maliciously," and "wantonly al'l.{{ un
necessarily." Tennessee criminal statutes 
have not attempted a comprehensive and 
precise definition of mens rea terms 
used, leaving the courts to struggle with 
the problem in specific cases with vary
ing degrees of success. See, e.g., Crow 
v. State, 136 Tenn. 333, 189 S. W. 687 
(1916) (maliciously equated with felon
iously); State v. Smith, 119 Tenn. 521, 
105 S.W. 68 (1907) (maliciously is used 
in the brCi!d, legal sense of criminal in
tention or that state of mind of a 
person who does a wrongful act inten
tionally or willfully, and without legal 
justification or excuse); McGuire v. 
State, 26 Tenn. (7 Humph.) 54 (1846) 
(knowingly denotes that state of mind 
wherein the person charged was in pos
session of facts under which he was 
aware he could not lawfully do the act 
whereof he was charged). 

The terms chosen to represent the four 
culpable mental states used to define of
fenses in the new code are of course 
familiar to Tennessee practitioners. 
Rather than introduce novel concepts, 
therefore, thi& .section analytically dis
sects the culpable mental states tradi
tionally used in the criminal law and 
distinguishes them one from the other: 
consolidates the different terms curr<lnt-
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ly in use to describe these culpable 
mental states: and precisely and suc
cinctly defines the resulting four terms 
used consistently throughout the new 
code to describe the mental element of 
each offense. 

One additional aid to analysis incor
porated in the new code should be men
tioned before discussing the definitions 
of the CUlpable mental states set out in 
this section. The code distinguishes three 
types of offense elements: the nature of 
conduct, the circumstances surrounding 
the conduct, and the result of the con
duct. Although the definitions of most 
offenses prescribe the same culpable 
mental state for each type of element, 
some do not, and it is necessary to dis
tinguish the types of elements to avoid 
confusing the proof l'equirements for 
these offenses. For example, § 39-1803 
defines criminal trespass as entering 
another's property knowing the entry is 
without the owner's consent (circum
!lbpICeS surrounding conduct) and reck
ler.,> about whether the entry will 
i,i?,hten another (result of conduct). An
other example is false imprisonment, 
§ 39-1202: an intentional or knowing 
(nature of conduct) detention becomes a 
felony if it recklessly exposes the victim 
to a su.bstantial risk of serious bodily 
injury or death (result of conduct). 

Subsections 39-405(a) and (b) create a 
narrow distinction between acting' in
tentionally and knowingly with respect 
to the nature of conduct or the result 
of conduct. For example, the owner who 
burns down his apartment building to 
collect the insurance doesn't desire the 
death of his tenants, but he is practically 
certain it wiII occur. The distinction 'is 
immaterial for many offenses-murder, 
kidnapping, and arson may all be com
mitted either intentionally or knowingly 
-but certain offenses have tradition
ally required proof of a specific intent 
and the new code preserves this require
ment. 

Recklessness, as defined in subsection 
(c), differs markedly from knowingly. 
Recklessness is conscious risk creation: 
there is no desire that the risk occur 
nor an awareness that it is :practically 
certain to occur. Thus the distinction, 
with respect to circumstances surround
ing the conduct, is between awareness 
(lmowIcdgc) of the existence of tl)osc 

--------_. 
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circumstances and indifference (reck
lessness) as to whether they exist or 
not. and with respect to the result of 
conduct, the distinction is between prac
tical certainty that the result will. occ~r 
and indifference as to whether It wIll 
occur or not. . 

Whereas recklessness requIres an 
awareness of risk, criminal negligence, 
defined 1n subsection (d), does not re
quire awareness, but instead inquires of 
the fact-finder whether the actor ought 
to have been aware of the risk •. Crimin,!-l 
negligence is the least defenSIble baSIS 
for the imposition of criminal responsi
bility, and the commentators have de
bated for years the desh'ability of in
cluding it in a penal code. The Model 
Penal Code and every other jurisdiction 
recently revising its penal law includ!,;s 
criminal negligence, however, and hom 1-
ci-la caused by negligence has long been 
au offense in Tennessee. 

Subsection (d) is in line with the case 
law of Tennessee on the degree of negli
genct) required for criminal culpability. 
The proposition that criminal liability 
mus;; be based on a higher degree of 
neglig'ence than that required for civil 
li:tbili\~y is well settled. Claybrook v. 
State, ·164 Tenn. 440, 51 S. W. (2d) 499 
(1932)1: Hiller v. State, 164 Tenn. 388, 
5u S. W. (2d) 225 (1932); Copeland v. 
State, 154 Tenn:7, 285 S. W. 565 (1926). 
The requirement of a "natural or prob
able result" occurring has also been 
articulated. Keller v. State, 155 Tenn. 
633, 299 S. W. 803 (1927). Before a per
son may be branded either reckless or 
criminally negligent under the new code, 
the state must prove that (1) the risk 
he perceived or ought to have perceived 
was both substantial and unjustifiable, 
and (2) his disregard of the risk or 
failure t() perceive it constituted a gross 
deviation from the ordinary standard of 
care. Under these definitions, for ex
ample, a surgeon would not be either 
recldess or criminally negligent in at
tempting a life-saving operation during 
the course of which the patient died 
even though the chance of success was 
far less than 50 per cent; the risk, al-

§ 39-406 

though substantial, was not unjustifi
able. Nor would a motorist's striking 
another automobile suddenly entering a 
freeway from an access road. constitute 
criminal negligence: his failure to per
ceive the risk of the other car's pres
ence was not a gross deviation from the 
ordinary standard of care. 

'l'he adjectives "substantial," "unjusti
fiable," and "gross" in the definitions of 
recklessness and criminal negligence are 
admittedly vague and intended only to 
focus on the judgmental factors the fact
finder must weigh in deciding whether 
a person's disregard of or failure to 
perceive a risk was serious enough to 
merit the condemnation of the criminal 
law. As forthrightly stated by the Model 
Penal Code reporter: 

Some principle must be articu
lated, however, to indicate what 
final judgment is demanded after 
everything is weighed. There is no 
way to state this value-judgment 
that does not beg the question in 
the last analysis: the point is that 
the jury must evaluate the conduct 
and determine whether it should be 
condemned .••• This formulation is 
designed to avoid the difficulty in
herent in defining culpability in 
terms of culpability, but the accom
plishment seems hardly more than 
verbal: it does not really avoid the 
tautology or beg the question less. 

The jury must find fault and 
find it was substantial: that is all 
that either formulation says or, we 
believe, that can be said in legis
lative terms .... 
Model P. C. § 2.02, Comment at 125-126 
(Tent. Draft No.4, 1955). 
The standard formulated to assist in 

making this value judgment, "the 
standard of care that an ordinary pe'I'
son would exercise under all the circum
stances as viewed from the actor's 
standpoint," is both objective and sub
jective and is quite similar to "a man of 
ordinary prudence • • • under like cir
cumstances." 

39·406. Application of CUlpable mental states.-If the definition of 
an offense prescribes a CUlpable mental state but does not specify the 
conduct, circumstances surrounding the conduct, or result of the con
duct to which it applies, the culpable mental state applies to each ele
ment of the offense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 6.06. 

N.Y. Rev. Pen. Law § 15.15. 
Cal. Prop. Pen. Code § 405. 
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CroBB-Refereneell: 
"Element of offense" defined, see § 39-

107. 

Comment: 
This section resolves the ambiguity 

frequently encountered in criminal stat
utes, as to which elements of an of
fense the culpable mental state applies. 
For eXample, T.C.A. § 39-4502, proscrib
ing opening packages without consent, 
provides a sanction for "[a]ny person 
who willfully cuts, tears, or otherwise 
opens ally • . • article of trade or pro
duce without the direction or consent of 

CRIMINAL CODE 

the owner •••• " Does the culpable men
tal state "willfully" modify only "cut 
tear, or open" or does it modify "with~ 
out consent of the owner" as well so that 
the state must prove the actor knew he 
didn't have the owner's consent? Sec
tion 39-406' answers this question, when 
the term describing the CUlpable mental 
state does not syntactically modify the 
con.duct, circumstances surrounding the 
conduct, or result of the conduct in the 
definition of the offense, by providing 
that the culpable mental state applies 
to each of these types of elements of the 
offense. 

39·407. Causation: Criminal responsibility for causing a result.-(a) 
Subject to the additional requirements in subsections (b) and (c) an 
element of an offense requiring that an actor cause a result is estab
lished if the result would not have occurred as it did but for the actor's 
conduct. 

(b) If the offense requires that the actor intentionally or knowingly 
cause a result, he is criminally responsible for the result if the result 
that actually occurred: 

(1) was desired or contemplated, whether the desire or contempla. 
tion extended to natural events or the conduct of another' or 

(2) was desired or contemplated and occurred in ~ manner or by 
a means not so remote, accidental, or dependent on another's volitional 
act as to have no just bearing on the actor's criminal responsibility 
or the gravity of his offense 

(c) If the offense requires that the actor recklessly or with criminal 
neglIgence cause a result, he is criminally responsible for the result if 
the result that actually occurred: 

(1) was within the risk perceived or that which should have been 
perceived, whether the risk extended to natural events or the conduct 
of another; or 

(2) was within the risk perceived or that which should have been 
perceived and occurred in a manner or by a means not so remote ac. 
ciden.tal, or dependent on another's volitional act as to ha,ve no 'just 
bearing on the actor's criminal responsibility or the gravity of his of
fense. 

r 

(d) An actor is nevertheless criminally responsible for causing a 
result if the only difference between what actually occurred and what 
he desired, contemplated, or risked is that a different person or prop- i 

erty was injured, harmed, or otherwise affected. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
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Tex, P. C. Prop. Rev. § 6.07. 
Cal. Prop. Pen. Code § 408. 
Hawaii Prop. Pen. Code §§ 214-217. 
Model P. C. § 2.03. 

Cross-References: 
"Act" defined, see § 39-107. 
Attempt, see § 39-901. 
Complicity, see ch. 5, subclt. A. 
"Conduct" defined, see § 39-107. 

< i 
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Culpable mental states defined, see 
§ 39-405. 

Felony murder, see § 39-1102. 
Patty to felony murder, see § 39-1102. 

Comment: 
The causal connection between criminal 

conduct and a proscribed result (usually 
some harm to person. or property) is 
clear in the great mine-run of cases. 
When the actor points a pistol at the 
victim, pulls the trigger, and the vic
tim falls dead, there is no question of 
causal connection and the trial court 
does not charge on the causal issue. 

When some agency in addition to the 
actor' contributes to the proscribed re
sult-for example, when the actor shoots 
X with intent to kill him, but wounds 
him instead, and X then dies in a traffic 
collision on the way to the hospital.;...a 
causal relation issue is sometimes pre
sented. For the most part Tennessee 
courts have been forced to decide cause 
questions in terms of the tort doctrine 
of proximate causation. The objective 
of § 39-407 is "to free the [penal] law 
from the encrusted precedents on 'proxi
mate causation,' offering a principle that 
will permit both courts and juries to <be
gin afresh in facing problems of this 
kind." Model P.C. § 2.03, Comment at 135 
('I'ent. Draft No •. 4, 1955). 

Cause in Fact. 
Section 39-407(a). states the require

ment of cause in fact in terms of the 
universally applied "but for" test. See 
R. Perkins, Criminal Law 687-90 (2d ed. 
1969). One rarely need look beyond sub
section (a) to find the required causal 
relationship; in fact, common sense as
sumes the existence of a causal connec
tion, because of the unbroken sequence 
of criminal conduct and resulting harm, 
in the great majority of criminal cases. 
In the statistically few fact situations 
in which the result occurs in a manner or 
by a means not intended, contemplated, 
or risked, subsections (b) and (c) focus 
on the judgmental factors the trier of 
facts must consider to determine wheth
er the actor is criminally responsible 
(and the degree of his responsibility) 
for the result as it actually occurred. In 
this connection, it should be noted that 
the first clauses of subsections (b) (1) 
and (c) (1) state the obvious-if the 
actor desires, contemplates, or risks a 
specific result, and the result occurs, 
naturally he is criminally responsible for 
the result-but the clauses are necessary 
for a complete statement of the princi
p,Ie and serve as a predicate for subsec
tIOns (b)(2) and (c)(2), which deal with 
the variance problem. 

§ 39-407 

Motivational Cause. 
The second clauses of subsections (b) 

(1) and (c)(2), although also perhaps 
unnecessary in light of the complicity 
provisions of this code, are included to 
make clear that one does not escape 
criminal responsibility for a result mere
ly because he uses another person or 
some natural force to accomplish the 
result. The actor who uses a child un
knowingly to administer poison to the 
actor's victim is criminally responsible 
under the tl'aditional complicity theory 
codified in § 39-502. Likewise is the 
actor who sets a spring gun along a path 
frequented by his victim, intending to 
kill him or who imprisons his victim 
in a storm sewer during a heavy thun
dershower: the actor causes the death 
of his victim, by gunshot and drowning, 
and is criminally responsible for murder 
in each case. 'I'his code deals explicitly 
with one narrow but recurring causal 
relation problem in § 39-1102 (felony 
murder and complicity in felony murder). 

Variance Between Manner or Means De-
sired, Contemplated, or Risked and Re
sult as It Actually Occurred. 
A particular result (e.g., death, de

struction of property, a false statement) 
is a material element of most offenses in 
this code. To convict of such an offense, 
therefore, requires the state to prove be
yond a reasonable doubt that (1) the 
result actually occurred and that (2) 
the defendant intentionally, knowingly, 
recklessly, or with criminal negligence 
-depending on the culpable mental state 
required for the offense-caused the re
sult. III Criswell v. State, 208 S. W. (2d) 
896 (Tex. Crim. App. 1948), for example, 
defendant was prosecuted for murder, 
but convicted of aggravated assault, 
when he slapped the victim in an auto 
repair gar&ge and the latter staggered 
back into a parked car, fell to the floor, 
and fractured his hip, dying seven days 
later from complications resulting from 
the fracture. The Texas appellate court 
properly reversed the 1l,ggl'avated as
sault conviction, holding that the frac
tured hip was not a proximate result of 
defendant's slap. A sounder analysis, 
and the one the courts hopefully will use 
under this code, is that the state failed 
to prove that defendant desired, contem
plated, <or risked causing serious bodily 
injury (the fractured hip), and thus was 
not guilty of aggravated assault. 

If an actor has the requisite culpable 
mental state with regard,to a proscribed 
result, but because of an additional cause 
the result occurs in a manner or by a 
means different from what he desired, 
contemplated, or risked, subsections (b) 
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(2) and (c) (2) set olit the factors the 
trIer, of facts must consider in deter
mining whether to hold the actor crimi
nally responsible for the result as it 
actually occurred. Section 89-407 asks 
the trier of facts whether it is just to 
hold the actor criminally responsible 
for the proscribed result even though 
because of an additional cause, it oc~ 
curred in a manner or by a means he 
did not desire, contemplate, or risk. The 
'Standards for determining justness are 
'whether the manner of occurrence was 
so accidental or the means of occurrence 
so dependent on another's conduct as t,,} 
have no just bearing on the actc!"s _ cul
pability. 
.' It, should be noted that if an actor 
intentipnally engages in conduct, but the 
'proscrIbed result comes about in a man
ner or by a means he did not desire or 
contemplate, he will nevertheless be 
'guilty of a lesser included offense, usu
ally a criminal attempt under § 39-901. 
'I'he phrase "gravity of his offense" in 
subsections (b) (2) and (c) (2) empha
sizes this point and makes clear, for ex
ample, that an actor who shoots another 
with intent to kill, -but inflicts a non
mortal wound, whereupon the other dies 
a week later in the hospital when it is 
burned to the ground by a maniac-that 
although the actor is not guilty of mur
der, he is guilty of attempted murder. 

Transferred Intent. 
Subsection (d) preserves a narrow 

version of the transferred intent doctrine 
now applied, although from a different 
statutory base, by the better-reasoned 
Tennessee cases, e.g., Sanders v. State, 
151 Tenn. 454, 270 S. W. 627 (1925) (de
fen,dant shooting at "wrong person" from 
ambush guilty of attempted murder). If 
'an actor shoots with intent to kill X, but 
misses and unintentionally kills Y, he is 
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guilty of murder under subsection (d)-
as he would be under the law of every 
American jurisdiction. The application 
of transferred intent in first degree mur-
der cases has a strange history in Ten. 
nessee. Soon after the statutory distinc. 
tion was drawn between first and second 
degree murder in 1829, Tenn. Pub. Acts 
1829, ch. 28, Tennessee courts decided ') 
that the accidental death of a bystander, 
even though the intended victim's death " 
would have been first degree murder, was 
murder in the second degree only. Brat. 
ton v. State, 29 Tenn. (10 Humph.) 103 
(1849). "That this principle [of trans. Q", 

ferred intent] is correct in reference to 
murder at common law, is conceded, and 
that it is equally so, as respects murder 
in the second degree, and all the inferior d 

grades 9f homicide, under the statute, Is 
not to be questioned. But that it is 
wholly inapplicable and directly op. 
posed to both the letter and spirit of 
the statute as regards murder in the 
first [degree], we think is clear beyond 
all doubt." Bratton v. State, 29 Tenn, 
(10 Humph.) 108, 105 (1849). The legis. 
lature eventually rectified this apparent 
anomaly by adding, in 1982, "any mur· 
der in the first degree" to the list of 
felonies in the perpetration or attempted 
perpetration of which a homicide would 
be first degree murder under the felony 
murder rule. Subsection (d) obviates 
the need for the application of the felony 
murder rule, allowing the doctrine of 
transferred intent to operate logically 
in tliis area. 

The common-law doctrine of construe· 
tive or implied malice, is for the most 
part emphatically rejected by this code. 
The only features of the doctrine reo 
tained are the felony murder rule, § 39· 
1102, and the rule of transferred intent, 
§ 89-407(d). 

CHAPTER 5 

CRIMINAL RESPONSIBILITY FOR CONDUCT OF ANOTHER 

Subchapter A. Complicity 
SECTION. 
89-501. Parties to offenses. 
.39-502. Criminal responsibility for con

duct'of another. 
89-508. Criminal responsibility for fa-

cilitation of felony. 
89-504. Defenses excluded. 
39-505. Defenses available. 
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Subchapter B. Corporations 
and Associations 

SECTION. 
89-521. Subchapter definitions . 
89-522. Criminal responsibility of cor· 

poration. 
89-528. Criminal responsibility of part. 

nership or other association. 

CRIMINAL RESPONSIBILITY FOR ANOTHER § 39-502 

SECTION. • 
39.524. Defense to criminal responSI

bility of corporation or asso
ciation. 

Subchapter A. 

SECTION. 
39-520. Criminal responsibility of per

son for conduct in behalf of 
corporation or association. 

Complicity 

39.501. Parties to offenses.-(a) A person is criminally responsible 
as a party to an offense if the offense is committed by his own con
duct, by the conduct of another for which he is criminally responsible, 
or by both. 

(b) Each party to an offense may be charged with commission of 
the otfense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.01. 
Ill. Stat. Ann. ch. 38, § 5-1. 
Model P. C. S 2.06(1). 

CrosB-Reference; : 
Complicity, see § 39-502. 
Criminal responsibility of corporation 

and ,'!lssociation, Bee subch. ,B. 
I"acilitation of felony, see § 39-508. 
Hindering apprehension or prosecu

tion, see § 39-2305. 

Comment: 
This section abolishes the present dis

tinctions between "principals," "acces
sories before the fact," and "aiders and 
abettors." See T.C.A. §§ 39-107-39-112. 
The reason for the distinctions at com
mon law WM probably to mitigate the 
extraordinary severity of penalties with 
respect to nonperpetrating parties to 
crime. The distinctions proved elusive, 
however, imd were abolished in England 
in 1848. Tennessee, in effect, followed 
suit by providing the same punishment 
for accessories before the fact and aiders 
and abettors as for principals. T. C. A. 

§§ 39-108, 89-109; but see T. C. A. §,39-
2407 (providing maximum life sentence 
:for accessory to first degree murder). 
T.C.A. § 89-110 provides for the convic
tion of such parties to stand independent
ly from the conviction or lack thereof 
of the alleged principal. The verbal dis
tinction, therefore, is virtually without 
significance and creates unnecessary 
burdens for the prosecution and jury. 

This code does not employ the terms 
"principal" or "accessory before the 
fact," or "aider and abettor." Section 39-
501 instead provides that one may be 
charged as a party to the commission of 
an offense if he is criminally responsible 
for the conduct of anotber who perpe
trates the offense. Sections 39-502 and 
39-503 then provide the standards for de
termining this vicarious responsibility. 

It should be noted that "accessories 
after the fact" are not included as par
ties, as in T. C. A. § 39-112. Accessorial 
criminal conduct is considered inter
ference with the administration of jus
tice and dealt with as a separate offense 
in § 2305 (hindering apprehension or 
prosecution) • 

39·502. Criminal responsibility for conduct of another.-(a) A per
son is criminally responsible for an offense committed by the conduct 
of another if: 

(1) acting with the kind of culpability required for the offense, he 
causes or aids an innocent or irresponsible perSOll to engage in conduct 
prohibited by the definition of the offense; or 

(2) acting with intent to protnote or assist the commission of the 
offense, or to benefit in the proceeds or results of the offense, he solicits, 
directs, aids, or attempts to aid the other person to commit the offense; 
or . 

(3) having a duty imposed by law or voluntarily undertaken to 
prevent commission of the offense and acting with intent to benefit 
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in the proceeds or results of the offense, or to promote or assist its 
commission, he faiis to make a reasonable effort to prevent commission 
of the offense. 

(b) A (!oconspirator is not a party to an offense committed by the 
conduct of another unless he is criminally r~sponsible for the offense 
undel:' subsection (a). 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.02. 
m. Stat. Ann. ch. 38, § 5-2. 

Cross·References: 
Causation, see § 39-401'. 
Conspiracy, see § 39-902. 
Criminal responsibiIit~f" of corporation 

and association, see SUbCll. B. 
Facilitation of felony, see § 39-503. 
Felony murder, see § 39·1102. 

Comment: 
This section establishes three tests un

der which a person may be convicted of 
an offense committed by another because 
of complicity in the commission of the 
offense. 

Subsection (a) (1) is a codification and 
clarification of present law regarding 
complicity in an offense committed by 
an innocent or irresponsible agent. It is 
a specific application of one of the sev
eral general principles of causation set 
out in § 39-407, and is included here to 
provide a broader range of culpability 
than that provided, in subsections (a) (2) 
and (a) (3), when res,ponsible persons 
are involved in the commission of the 
offense. Thus, when an offense may be 
committed recklessly or with criminal 
negligence, one who acts recklessly or 
with criminal negligence throui<h the 
agency of an innocent or irresponsible 
person is criminally responsible for that 
person's conduct. See State v. Morris, 
224 Tenn. 437, 456 S. W. (2d) 840 (1970) 
(defendant's allowing drunken compan
ion to operate defendant's car is proper 
aider and abettor grounds for convic
tion of either drunken driving or man
slaughter). 

Subsection (a) (2) sets out the basic 
test of complicity and replaces T. C. A. 
§§ 39-107-39-112, which designate per
petrators and nonperpetrators either 
"principals" or "accessories before the 
fnct" or "aiders and abettors." It does 
not. substantially change the present 
complicity test; rather, it specifies that 
complicitous conduct must be accompa
nied by intent to benefit in the proceeds 
or results of the offense, or promote or 
assist the commission of the offense, 
whereas the presen~ statutes enumerate 
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a few circumstances and situations from 
which it is reasonable to infer such an 
intent. 

Subsection (a) (3) makes one a party 
who aids the commission of the offense 
by inaction. Thus, a night watchman or 
policeman can be a party to an offense 
by purposely neglecting his duty, if he 
docs so with intent to assist the perpe
trating party. 

Subsection (b) is included to distin
guish clearly between complicity as a 
basis of criminal responsibility and the 
inchoate offense of criminal conspiracy. 

The present Tennessee law is usually 
~tated to be: 

[A]II those who assemble them
selves together with an intent to 
commit a wrongful act, the execu
tion whereof makes probable, in the 
nature of things, a crime not spe
cifically designed, but incidental to 
that which was the object of the 
confederacy, are responsible for such 
incidental crime. Irvine v. State, 
104 Tenn. 132, 56 S. W. 845 (1900). 
In other words, membership in a con-

spiracy iiC invoked as the theoretical 
basis of criminal responsibility for the 
conduct of another, even if the other's 
offense was not the object of the con
spiracy. 

In this code criminal conspiracy is 
defined as an inchoate offense and is 
punishable as one grade less than the 
object felony of the conspiracy-e.g., 
conspiracy to commit a first degree fel
ony is a second degree 'ielo.ny; see 
§ 39-902. However, if the conspiracy re
sults in a completed offense, the criminal 
responsibility of nonperpetrators for the 
completed offense must be determined 
according to the complicity test of this 
section. Mere membership in a conspir
acy is not the basis of responsibility for 
aU substantive offenses committed pur
suant to the conspiracy, although 11 
member's conduct pursuant to the con
spiracy may in many cases satisfy the 
requirements of this section. 

A cofelon's criminal responsibility for 
felony murder is specially dealt with in 
§ 39-1102 (murder), and explained in the 
comment to that section. 

. t 

CRIMINAL RESPONSIBILITY FOR ANOTHER § 3D-504 

39.503. Criminal responsibility for facilitation of felony.-(a) An 
individual corporation, or association is criminally responsible fi)l' the 
faciiitatio~ of a felony if, lmowing that another' intends to commit a 
specific felony, he knowingly furnishes substantial assistance in the 
commission of the felony. 

(b) The facilitation of the commission of a capital felony is a felony 
of the first degree. The facilitation of the commission of a felony of 
the first degree is a felony of the second degree. The facilitation of a 
felony of the second or third degree is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Det'ivation: 
Tex. P. C. Prop. Rev. § 7.03. 
N.Y. Rev. Pen. Law §§ 115.00, 115.05. 

Cross·References: 
"Association" defined, see § 39-107. 
IICapita! murder" defined, see § 39· 

1105. 
Complicity, sec § 39-502. 
Criminal responsibility of corporation 

and association, see subch. B. 
Lesser included offenses, see T. C. A. 

§ 40-2203, as amended. 

Comment: 
This section recognizes a lesser degree 

of criminal l'esPQnsibiIity than that of a 
party under § 39-502. Although formu
lntect as a substantive offense, the sec
tion states a theory, of vicarious respon
sibility because it applies to a pel'son 

who facilitates criminal conduct of an
other by knowingly furnishing substan
tial assistance to the perpetrator of a 
felony, but who lacks the intent to pro
mote or assist in the felony's conunis
sion. The section is new to Tennessee 
law. In practice a facilitator will prob
ably be charged as a party, but his con
viction as a facilitator will be author
ized by 'r. C. A. § 40-2203, as amended 
(conviction of lesser included offense), 
if his degree of complicity is insufficient 
to warrant conviction us a party. 

Lacking a lesser degree of clJmplicity, 
juries and courts have had to choose 
between full responsibility or none at 
all. The stepped-down penalties for fa
cilitation reflect the lesser culpability 
of the facilitator as compared with that 
of a full-fledged party. 

39·504. Defenses excluded.-In a prosecution in which an actor's 
criminal responsibility is bap,ed on the conduct of another, the actor may 
be convicted on :~roof of commission of the offense and that :Pc was a 
party to or facilitated its commission, and it is no defense: . 

(1) that the actor belongs to a class of persons who by definition 
of the offense is legally incapable of committing the offense in an in
dividual capacity; or 

(2) that the; person for whose conduct the actor is criminally re
sponsible has been acquitted, has not been prosecuted 01' convicted, has 
been convicted of a different offense or of a different type or class of 
offense, or is immune from prosecution. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.04. 
N.Y. Rev. Pen. Law § 20.05(2), (3). 

Cross-References: 
Complicity, see § 39-502. 
Criminal responsibility of corporation 

and assoeiation, see subch. B. 
Facilitation of felony, see § 39-503. 

Comment: 
Subdivision (1) of this section restates 

well-established Tennessee law. A per
son may be guilty of an offense he could 
not commit personally if he procures or 
aids another to commit, it. Thus, a woman 
was convicted of rape wIlen she aided 
.and abetted in the offense committed by 
G;ro mell. Bryson v. State, 1D5 Tenn. 
313, 259 S. W. (2d) 535 (1953). 
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Subdivision (2) clarifies an apparent 
contradiction in Tennessee law and makes 
a substantive change. Although T. C. A. 
§ 39-110 provides for trial and convic
tion of an aider and abettor "whether the 
principal felon has or has not been pre
viously convicted," case law demands, a 
finding, where the principal has not yet 
been tried and convicted, that itis guilt be 
proved as an essential element of the 
case against the accomplice. Givens v. 
State, 103 Tenn. 648, 55 S. W. 110'7 
(1899); Self v. State, 65 Tenn. 244 
(1873). In fact, Pierce v. State, 130 Tcnn. 
24, 168 S. W. 851 (1914), held that an 
accessory before the fact cannot be con
victed where the principal has been ac
quitted. This is similar to the common-, 
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law rule on conspiracy that where two 
are charged and one is acquitted, the 
cOllviction of the other cannot stand. 
Delaney v. State, 164 Tenn. 432, 51 !) 

S. W. (2d) 485 (1932). This code reo 
jects the .rationale of both rules. See 
§ 39-902 (b)(2) (criminal conspiracy) and 
comment. 1,<'or this section, the change is 
the result of the policy determination 
that a failure of proof in one case should 
not prevent conviction in another where 
there is sufficient evidence to sustain 
the conviction. For the crime of con· 
spiracy the change is much more difficult 
to justify in terms of legal theory. For 
further discussion on that point see com· 
ment to § 39-902. 

39"505. Defenses available.-(a) Unless otherwise provided by law, 
it is a defense to a prosecution in which an actor's criminal responsi
bility is bas(~d on the conduct of another: 

(1) that the actor is a victim 9f the offense; or 
(2) that the offense is so defined that the actor's conduct is inevita

bly incident to its commission. 
(b) It is an affirmative defense to a prosecution in which the actor's' 

criminal responsibility is based on the conduct of another, which the 
actor must prove by a preponderance of evidence, that, under circum· 
stances manifesting a voluntary and complete renunciation of his crim
inal objective, the actor withdrew from participation in the offense 
before its commission and made a substantial effort to prevent its com
mission. 

(c) For purposes of subsection (b), renunciation is not voluntary 
and complete if it is motivated in whole or part: 

(1) by circumstances not present or apparent at the inception of 

CRIMINAL RESPONSIBILITY FOR ANOTHER § 39-521 

! ties, this code occasionally makes dis
tinctions between the criminal respon· 
sibm~y of the complicitous parties. Thus 
the I!onduct of prostitutes is inevitably 
incident to the offenses of pandering and 
managing a whorehouse, but the promo
tion of prostitution offenses in this code, 
§§ 39-2603-39-2605, do not contemplate 
holding the prostitute criminally respon
sible for those offenses. Similarly, the re
sponsibility of a purchaser of narcotics 
for the unlawful sale, of the previously 
unman-ied ,party to a bigamous mar
riage, and of the woman who has an 
illegal abortion, is dealt with in the 
provisions treating those offenses. Sub· 
section (a) (2) simply renders the gen· 
eral complicity provisions inapplicable to 
those offenses which by definition require 
more ih!!u one person to commit them. 

Subsections (b) and (c) provide the 
defense of renunciation of complidty. 
'rhis is new to Tennessee statutory law, 
although it has undoubtedly been a factor 
considered by prosecutors and grand ju
ries in d~ciding whether to :prosecute. 

The obJect of the defense IS to extend 
the deterrent effect of the law beyond 

the point where the defendant's conduct 
has already established his complicity. If 
the defendant withdraws from the crimi
nal enterprise and acts to prevent the 
commission of the offense, the offense 
may be prevented. Furthermore, if the 
defendant experiences a change of heart 
because of repentance, timidity, or a re
appraisal of the consequences of com· 
pleting the offense, and acts to prevent 
its commission, he evidences a lack of 
criminality which should be acknowl
edged. 

Actual prevention of the offense is not 
an absolute requisite to establishing the 
defense; rather, efforts to prevent the 
offense should be viewed as objective evi
dence of the actor's renunciation. Giving 
timely notice to law enforc::lment author. 
ities or to the victim may suffice to 
establish renunciation. 

Subsecticon (c) limits the renunciation 
defense to those changes in the actor's 
purpose which evidence repentance or 
change of heart. The subsection also 
enumerates common factors which de
stroy a renunciation defense. 

Subchapter B. Corporations and Associations 

39·521. Subchapter definitions.-In this subchapter, unless the con
text requires a different definition: 

(1) "Agent," means a director, officer, employee, or other person 
authorized to act in behalf of a corporation or association. 

(2) "Managerial agent" means: 
(A) a partner in a partnership; 

the actor's course of conduct that increase the probability of detection [ 
or apprehension or that make more difficult the accomplishment of <>, 

the criminal objective; or 

(B) an officer of a corporation or association; 
(0) an agent of a corporation, partnership, or other association 

who has duties of such responsibility that his conduct reasonably may 
be assumed to represent the policy of the cOl'poration, partnership, or 
other association. (2) by 8. decision to postpone the criminal conduct until anothel; 

time or to transfer the criminal effort to another but similar objective 
'01' victim. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation:' 
Tex. P. C. Prop. Rev. § 7.05. 
111. Stat. Ann. ch. 38, § 5-2(c), 

Cross·Refer4!nces: 
Affil'mative defense explained, see § 39-

204. 
Complicity, see § 39-502. 
Criminal responsibility of corporation 

and association, see subch. B. 
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Defense explained, see § 39-203. 
Facilitation of felony, see § 39-503. 
"Law" defined, see § 39·107. 

Comment: 
Section 39-505(a) (1) limit::! certain ap·· 

plications of the complicity principles set 
out in §§ 39·502 and 39-503. The consent
ing female in statutory rape, a business 
man who yields to the extortion of a 
racketeer, and the parent who pays ran· 
som to a kidnapper either promote or 
facilitate the commission of the offense, 
but their status as victims, even though 
they be "willing" victims, should bar 
application of the complicity principles. 

For other offenses whkh necessarily 
require the conduct of at least two par-

COMMENTS OF LAW REVISION COMMISSION 

Deriyation: 
Tex. P. C. Prop. Rev. § 7.21. 
N.Y. Rev. Pen. Law § ~0.20. 
III. Stat. Ann. ch. 38, § 5-4(c). 

Cross·Refl-,rences: 
"Association" defined, see § 39-107. 
Criminal responsibility of agent or 

managerial agent for his own act, see 
§ 39·525. 

Criminal responsibility of corporation 
or association for act of agent or man
agerial agent, see § 39-522. 

Defense of due care by managerial 
a.gent in criminal prosecution of corpora. 
tIon, see § 39-524. 

Comment: 
The definitions of "agent" and "man

agerial agent" describe the persons for 
whose conduct a corporation or associa· 
tion may be held criminally responsible. 

The definition of "managerial agent" 
must necessarily be general in nature be· 
cause of the infinite variations in the 
organizational schemes of corporations 
and associations. Under this definition 
a corporate president or general man
ager would be a managerial agent, but 
a foreman in a large plant or an insig
nificant branch manager would not. 

33 



§ 39-522 CRIMINAL CODE 

39-522. Criminal responsibility of corporatiol1.-(a) If conduct con
stituting an offense is performed by an agent acting in behalf of a cor. 
poration and within the scope of his office or employment, the corpora· 
tion is criminally responsible for: 

(1) an offense graded as a class C misdemeanor; or 
(2) an offense defined by law other th~m the criminal code in 

which legislative purpose to impose criminal responsibility on corpora. 
tions plainly appears; or 

(3) an offense defined by law pther than the criminal code for 
which strict liability is imposed, unless a legislative purpose not to 
impose cl'iminall'esponsibility on corporations plainly appears. 

(b) A corporation is criminally responsible for offenses other than 
those described in subsection (a) only if its commission was authorized, 
requested, commanded, performed, 01' recklessly tolerated by: 

(1) a majority of the board of directors acting in behalf of the 
corporation; or 

(2) a managerial agent acting in behalf of the corpol'ation and 
within the scope of his office or employment. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.22. 
Ill. Stat. Ann. ch. 38, § 5-4(a). 

Cross-References: 
"Agent" defined, see § 39-521. 
"Law" defined, see §·39-107. 
"Managerial agent" defined, see § 39-

521. 
Punishment authorized for corporation, 

see § 39-861. 

Comment: 
Under present T'mnessee law corpo

rations have a broa,. theoretical liabIlity. 
"It is well settled, both in England and 
America, that a corporation may be in
dicted." Louisville & N. R. Co. v. State, 
40 Tenn. (3 Head) 523 (1859). In prac
tice, however, criminal prosecution of 
corporations has been limited to a very 
few offenses, like maintenance of a pub
lic nuisance. See Love v. Nashville Agri. 
& Normal Inst., 146 Tenn. 550, 243 
S. W. 304 (1922). This is due in part to 
the absence of appropriate sanctions for 
many crimes. Recent years have seen a 
greater willingness to enforce the crimi
nal responsibilities of corporations: 

• . . so long as the criminal act 
[of an agent or officer] is directly 
related to the performance of the 
duties which the officer or agent 
has the broad authority to perform, 
the corporate principal is liable fo:c 
the criminal act also, and must be 
deemed to have "authorized" the 
criminal ad. Continental Baking Co. 
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v. United States, 281 F. (2d) 137, 
149 (6th Cir. 1960). 
Every state except Texas recognizes 

the general principle of corporate crim
inal responsibility. The explicit recog
nition of corporate criminal responsibil
ity will improve the weapons available 
to law enforcement to fight economic 
crimes, including pollution, securities 
fraud, tax fraud, and antitrust violations. 

Section 39-522 sets forth the basic 
rules determining the extent of corpo
rate criminal responsibility. Obviously, 
a corporation can act only through 
agents, and this section defines the ex
tent to which a corporation is criminally 
responsible for the acts of its agents.· 
There are two tests for determining this 
responsibility. 

Subsection (a). 
In connection with (1) class C misde

meanors, (2) offenses defined by other 
laws in which corporate criminal respon
sibility is clearly contemplated, and (3) 
offenses for which no culpable mental 
state is required, the corporation is re
sponsible for the conduct of every agent 
acting (A) in behalf of the corporation, 
and (B) within the scope of his office 
or employment. The test of whether an 
agent is acting within the scope of his 
office or employment is the same test 
that is applied in tort law to determine 
a master's civil liability for the acts of 
his servant. 

The phrase "acting in behalf of the 
corporation" is intended to define the 

o. ',; 

,1 

, CRIMINAL RESPONSIBILITY FOR ANOTHER § 39-523 

required agency relationship, not .,to re
quire . that the act be performed! with 
the intention of benefiting the co~pora
tion. An act by an a.gent may be m be
half of the corporatIon eve~ if the act 
could only harm the corporatIon and was 
performed for personal profit. . 

i Under § 39-524 ~h~ corporatIo~ may 
defend against a cl'lmmal prose,cutIOn on 
the ground that the managerml agent 

"; with supervisory ~uties over. ~he agent 
, in question exercIsed due dIhgence to 

prevent the· commission of the offense. 
Undoubtedly, the . great ~ulk. o~ of

fenses for which a corp~ra~Ion IS hk~ly 
to be prosecuted fall wlthm subsectIOn 
39-522(a). 

Subsection (b). 
For all other offenses in the Criminal 

Code a corporation may be held crimi
nally responsible only if the act was 
authorized, requested, commanded, per-

formed or recklessly tolerated )by either 
a majority of the board of directors or 
by a man~gerial agent:. Under ac
cepted prinCIples of COll}phCIty and con
spiracy law, a corporatIon. may be held 
criminally responsible for VIrtually every 
type of offense, including such P!lrsonal 
crimes as rape or murder. T~IS sub
section limits the extent to whIch cor
porations !TIay pe held. responsible. for 
noneconomlC Cl'lmes,· smce only dIrect 
involvement in the criminal conduct by 
either the board of directors or a man
agerial agent will result in corporate 
criminal responsibility. Examples in
clude an officer sending an employee to 
deliver goods by motor vehicle knowing 
that the employee is under the influence 
of drugs or alcohol, or a mine /Super
intendent ordering employees into an 
unsafe mine with reckless disregard for 
their safety. 

39-523. Criminal responsibility of partnership or other ~ssociation. 
_ (a) Except as qualified' by subsection. (b), a p8;rtnership or ot~er 
association is criminally responsible for an. o~~nse If the l~w. definmg 
the offense provides. for criminal responsIbIlIty of aSSOCIatIOns and 
the conduct constituting the offense is performed by ~ ~artner or. an 
arrent acting in behalf of the partnership or other aSSOCIatIOn and WIth-
in the scope of· his office .01' employment. . . . 

(b) The law defining the offense controls over subsection (a) to the 
extent: . t' 

(1) that it designates the agents for whose conduct the aSSOCIa IOn 
is criminally responsible; or :, . . 

(2) that it describes the circumstances under which the aSSOCIa-
tion is criminally responsible. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
: Tex. P. C. Prop. Rev. § 7.23. 

Model P. C. § 2.07(3). 

Cross-References: 
"Agent" defined, see § 39-521. 
"Association" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Liability of partnership for Ilne, see 

§ 39-862. 
Punishment authorized for association, 

see § 39-861. 

erated for profit, and in some there ~ay 
be individua"( liability for associatIon 
debts and obligations, while in others 
members may not be so liable. Thus, al
though some types of unincorpprated 
associations bear a reasonably close 
analogy to the corporation, many do not, 
and any general treatment of criminal 
responsibility of these associations 
which fails to distinguish between the 
various types of associations is unde
sirable. For this reason, the section is 
narrowly drafted and ordinarily wil~ be 
invoked only to prosecute under legIsla-

Comment: . tion that regulates specific kinds. of 
Unincorporated associations exist in economic activity entered into for profit. 

bewildering variety. Examples include Unincorporated associations are crim
partnerships, limited partnerships, joint' inally responsible under § 39~523(a) only 
stock associations, social clubs, . churches; when the law creat:ing an offense so pro
'fraternal organizations, and labor unions. vides; their responsibility. is .~l:tus con
Many of these associations are not op- siderably narrower than that· of corpo-
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rations. Throughout this code the term 
"association" appears in the definition 
of the offense (e.g., "An individual, cor
poration, or association commits an of
fense") when the legislature intends to 
impose criminal responsibility on asso
ciations. The courts must decide, in con
struing penal laws outside this code, if 
criminal responsibility of associations 
is provided. 

Once this initial test is satisfied, and 
unless the particular statute speaks 
comprehensively to responsibility-see 
subsection (b)-an association's criminal 
responsibility for: the conduct of its 
agent is determIned according to the 
same test as corporate responsibility: 
was the agent acting in behalf of the 
association and within the scope of his 
office or employment? 

Other jurisdictions recognize that part
nerships and other forms of unincorpo
rated associations may be criminally re
sponsible. E.g., United States v. A & P 
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Trucking Co., 358 U.S. 121 (1958) 
(partnership); United States v. United 
Mine Workers, 330 U.S. 258 (1947) (Ia. 
bor union). Although there is apparently 
no Tennessee case law on the criminal 
liability of partnerships, municipal cor.' 
porations' have been held criminally li. 
able for nonfeasance of public duties, 
like keeping streets in repair, Chatta. 
nooga v. State, 37 Tenn. (5 Sneed) 578 
(1858); State v. Murfreesboro, 30 Tenn. 
(11 Humph.) ,217 (1850); abating pUblic 
nuisances, State v. Shelbyville Corp., 36 
Tenn. (4 Sneed) 176 (1856); and erect. 
ing railroad crossing signs, State v. 
Loudon, 40 Tenn. (3 Head) 263 (1859). 

Section 39-523 does not deal with the 
question of whether members of a con· 
victed assocIation, who did not them. 
selves commit the criminal conduct, may 
be personally liable for criminal fines. 
That subject is treated as to partner. 
ships in § 39-862. 

39-524. Defense to criminal responsibility of corporation or associa· 
tion.--(a) It is a defense to prosecution of a corporation or associa. 
tion under § 39-522 (a) (1) or (a) (2) or § 39-523 that the managerial 
agent having supervisory responsibility over the subject matter of 
the offense employed due diligence to prevent its commission. 

(b) Subsection (a) does not apply if it is plainly inconsistent with 
the legislative purpose expressed in the law defining the particular of· 
fense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.24. 
Ill. Stat. Ann. ch. 38, § 5-4(b). 

Cross·References: 
Defense explained, see § 39-203. 
"Law" defined, see § 39-107. 
"Managerial agent" defined, see § 39-

621. 

Comment: 
T'his section provides for a defense of 

"due diligence" in many situations. The 
offenses for which criminal responsibil
ity is contemplated by §§ 39-522 and 39-
523 largely involve economic regulation. 
The major purpose of these sections in 
imposing criminal responsibility on cor-

porations or unincorporated associations 
is to encourage due diligence on the part 
of managerial personnel to prevent crim· 
inal conduct by employees. It is there· 
fore appropriate to permit a corporation 
or unincorporated association to defend 
by proof that the criminal conduct oc, 
curred despite the exercise of due dili· 
gence on the part of supervisory per·· 
sonnel. 

A due diligence defense is not avail. 
able to prosecution under § 39-522(b) 
beCatlse the direct involvement of a mao 
jority of the board of· directors or a 
manlOgerial agent is sufficient to impose , 
criminal responsibility even though other ' 
managerial agents may have exercised 
due diligence. 

39·525. Criminal responsibility of person for eflnduct in behalf of . 
corporation, or association.-(a) A person is criminally responsible 
for conduct'that he performs in the name of or in behalf of a corpora· 
tion or association to the same extent as if the conduct were performed' 
in his own name or behalf. ' 
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(b) An agent,having primary l'espon~ibility for ~h~ di~chal:ge. of a 
duty to act imposed by law on a corporatIOn or aSSOCIatIon IS crlmmally 
responsible for omission to discharge the d.uty to the same extent as 
if the duty were imposed by law directly on hIm. ., 

(c) If an individual is convicted of conduct const.ltutmg an ~ffe!lse 
perfonned in the name of or in behalf of a corporatIOn .or .a~soCIatlOn, 
he is subject to the sentence authorized by law for an md:V1dual con
victed of the offense without regard to the sentence authorIzed by law 
for the corporation or association. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 7.25. 
N.Y. Rev. Pen. Law § 20.25. 

Cross-References: 
"Agent" defined, see § 39-521. 
"Association" defined, see § 39-107. 
"Individual" defined; see § 39-107. 
"Law" defined, see § 39-107. 
Liability of partners for fine, see § 39-

862. 
Omission, see § 39-40,'3. 
"Person" defined, see § 39-107. 
Punishment authorized for corpora-

tion and association, see § 39-861. 

Comment: 
This section makes clear that an indi

vidual or legal entity acting for a corpo
ration or unincorporated association is 
fully responsible for his or its own crimi
nal acts and is punishable accordingly 
without regard to the penalties pro
vided for corporations or associations 
committing the same acts. It is thus per
missible to prosecute either the agent or 
the corporation or association or both 
simultaneously. 

CHAPTER 6 

GENERAL DEFENSES TO CRIMINAL RESPONSIBILITY 

SECTION. 
39-601. Insanity. 
39-602. Ignorance or mistake of fact or 

law. 

SECTION. 
39-603. Intoxication. 
39-604. Duress. 
39·605. Entrapment. 

39.601. Insanity.-A person is not criminally l'esponsible for what 
otherwise would be an offense if at the time of the conduct charged to 
constitute the offense, as a,result of mental disease or defect, he lac~ed 
capacity either to appreciate the criminality of his conduct or to con
form his conduct to the requirements of the law he allegedly ,violated. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 8.01. 
Ill. Stat. Ann. ch. 38, § 6-2 (a). 
Conn. Gen. Stat. § 53-13. 
Fed. Prop. Crim. Code § 503. 
Cal. Prop. Pen. Code § 530. 
Model P. C. § 4.01. 

Cross· References : 
Admissibility of evidence, see T.C.A. 

§ 40-1407, as amended. 
Burden of proof, see § 39-203. 

"Conduct" defined, see § 39-107. 
Disc;overy of medical reports, see 

T. C. A. § 40-1505, as amended. 
"Law" defined, see § 39-107. 
Notice and pleading, see T. C. A. § 40-

1410, as amended. 

Comment: 
Presently, the test for determining 

mental responsibility for crime in Ten
nessee is the ancient M'Naghten Rule: 
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[T]o establish a defence on the 
ground of insanity, it must be clearly 
proved that, at the time of the com
mitting of the act, the party accused 
was labouring under such a defect 
of reason, from disease of the mind, 
~s not to know the nature and qual
Ity of the act he was doing; or, if 
he did know it, that he did not know 
he was doing what was wrong. 
Daniel M'Naghten's Case, 8 Eng. 
Rep. 718, 722 (H. L. 1843); see 
Spurlock v. State, 212 Tenn. 132, 368 
S. W. (2d) 299 (1963); Wilcox v. 
State, 94 Tenn. 106, 28 S. W. 312 
(1894). 
Section 39-601, in adopting a variation 

on the Model Penal Code formulation of 
the test, represents a basic change in 
Tennessee law for determining mental 
responsibility. After 1968, however, the 
formulation enunciated by § 39-601 has 
been applied by federal courts in Ten
nessee since the Sixth Circuit adopte.d it 
in United States v. Smith, 404 Fed. (2d) 
720 (6th Cir. 1968). In Smith, the first 
case presenting the issue to the Sixth 
Circuit since 1960, the court characterized 
the Model Penal Code test as one " ••• 
which a jury wiII readily comprehend; 
one which comports with and makes 
available modern scientific knowledge 
and one which may serve to aid the con
tinuing development of the . • . law." 
Indeed, the Model Penal Code and its 
variations are leading the trend away 
from M'Naghten in legislatures and 
state and federal courts. See, e.g., Conn. 
Gen. Stat. Ann. § 53a-13; III. Ann. Stat. 
ch. 38, § 6-2; Md. Ann. Code Art. 59, 
§ 25(a); Mo. Ann. Stat. §§ 552.010, 
552.030; Mont. Rev. Codes Ann. § 95-501; 
Vt. Stat. Ann, tit. 13, §§ 4801, 4802' 
Wade v. United States, 426 Fed. (2d) 
64 (9th Cir. 1970); Blake v. United 
States, 407 Fed. (2d) 908 (5th Cir. 
1969); United States v. Chandler, 393 
Fed. (2d) 920 (4th Cir. 1968); United 
States v. Smith, 404 Fed. (2d) 720 (6th 
Cir. 1968); United States v. Shapiro, 383 
Fed. (2d) 680 (7th Cir. 1967); United 
States v. Freeman, 357 Fed. (2d) 606 
(2d Cir. 1966); United States v. Currens, 
290 Fed. (2d) 751 (3d Cir. 1961); State 
v. White, 93 Idaho 153, 456 P. (2d) 197 
(1969); Hill v. State, 251 N. E. (2d) 429 
(Ind. 1969); Terry v. Commonwealth, 371 
S. W. (2d) 862 (Ky. 1963); Common
wealth v. McHoul, 226 N. E. (2d) 556 
(Mass. 1967) ; State v. Shoffner, 31 
Wis. (2d) 412, 143 N. W. (2d) 458 
(1966). 
• The major function to be performed 
by a test of mental responsibility for 
crime is the identification, with reason
able precision and flexibility, of those 
persons accused of crime who suffer 
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from such a grossly disordered mental 
condition that the criminal law is in. 
capable of influencing their behavior. 
The mental responsibility decision ad. 
mittedly is an undifferentiated blend of 
medical, legal, and social considerations. 
However, ~t is the law and its processes 
that are entrusted with the obligation 
to reflect the existing state of medical 
and psychological knowledge and social 
norms. The legal policy involved is ca
pable of being stated in many wavs
and in many words-but at bottom it 
appears to be a policy against the im. 
positioll of criminal sanctions on those 
persons who, because of mental disease 
or defect, are unable to regulate and 
control their behavior in accordance 
with legal norms. The articulations of 
this legal policY, and the accommoda. 
tion of the existing state of medical and 
psychological knowledge as well as so
cial norms, is the task of a rule of men. 
tal responsibility f.or crime. i.e., insanity. 

SectIon 39-601 Identifies the disorder 
(mental disease or defect) and then re
quires the trier of facts to determine if 
the disorder is present and whether as 
a. result the person lacked capacity 
e~ther to appreciate the criminality of 
Ius conduct or to conform his conduct 
to the requirements of the law. This 

. test permits the expert to testify in 
terms of the "whole man" and frees him 
from the necessity of making moral 
judgments. It focuses squarely and hon. 
estly on what the commission believes 
is the appropriate legal policy. 

The M'Naghten Rules, on the other 
hand, have been extravagantly and 
caustically criticized for yeats. The most 
cogent criticism of the 7.'ules is that they 
fail to aid in the identification of many 
persons accused of crime who suffer ).) 
from serious mental disorders. For ex
ample, the rules exclude mental defec
tives altogether and focus on but one of 
the major aspects of the personality, 
the cognitive or intellectual faculty. 

Other valid criticisms of the M'Nagh
ten Rules are: (1) the concept of "l'ight 
and wrong" is essentially an ethical or 
moral concept ,which forces the wit
nesses and decision-maker to make 
moral" rather than medical, social, and 
legal Judgments; (2) the 'rules evolved 
at a time when "faculty psychology" 
held sway, and today the mind is known 
not to be neatly compartmentalized; and 
(3) the rules may well have been in
tended to apply only to one type of iII-, 
ness, that characterized by celusions. 
For a complete listing of the various 
criticisms see The Mentally Disabled 
and the Law 336 (Lindman & McIntyre 
ed. 1961). 
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In its last comprehensive treatment 
of the subject, the Tennessee Supreme 
Court stated that "[u]ntil a definitely 
superior. law is presented and enacted ~y 
the Legislature, perhaps Tennessee wlll 
. .. 'trudge along' the now well-traveled 
pike blazed more than a century ago by 
M'Naghten.''' Spurlock v. State, 212 
Tenn. 132, 368 S. W. (2d) 299 (1963). 
Since that time the increased. Imple
mentation of the rule set forth In § 39-
601 attests to the advent of a "definite
ly superior law." 

Burden of Proof. 
Present Tennessee law places the bur

den upon the defendant to show insan
ity. Spurlock v. State, 212 Tenn. 132, 
368 S. W. (2d) 299 (1963). However, 
when the presumption of sanity is over
come by sufficient proof of insanity in
troduced by the defendant, the burden 
of persuasion then devolves upon the 

1 state to show the sanity of the de
fendant beyond reasonable doubt. King 
v. State, 91 Tenn. 617, 20 S. W. 169 
(1892). The use of the "defense" device 
(see § 39-203) retains this type of proof 
procedure for the issue of insanity. 

Disposition of Criminally Insane. 
One of the most obdurate of objec

tions to the adoption of a new definition 

§ 39-602 

of the insanity defense-and justifiably 
so-is that no pro-yision is mad!! for snf~
guarding the publIc from the IrreSpOnSl
ble defendant. In fact, Tennessee is the 
only state not providing by statute for 
the commitment of defendants who have 
in fact committed criminal acts but are 
not criminally culpable due to insanity. 
Under those conditions it is reasonable 
to be circumspect of any change in defi
nition that might result in an increased 
possibility that dangerous individuals 
would be summarily released into so
ciety. 

The Code of Criminal Procedure, how
ever, has virtually eliminated this con
cern. Subchauter B of T. C. A. tit. 40, 
ch. 23, as amended, establishes compre
hensive provisions for the commitment 
of defendants found not guilty by reason 
of insanity. Under those provisions in
dividuals found at trial to have commit
ted or attempted acts that, but for lack 
of mental capacity, are defined as crimes 
by chs. 11-18 of this code are automat
ically committed to the custody of the 
commissioner of mental health with ade
quate safeguards to prevent his release 
while he poses a threat to society. See 
T. C. A. tit. 40, ch. 23, subch. B, as 
amended, and accompanying comment. 

39-602. Ignorance or mistake of fact or Iaw.-(a) It is a defense 
to prosecution that the actor was in fact ignorant or mistaken about a 
matter of fact 01' law if his ignorance or mistake negated the intent, 
knowledge, recklessness, or criminal negligence required to establish au 
element of the offense charged. 

(b) Except as provided in subsection (a), ignorance or mistake 
about the existence or meaning of a penal law is no defense. However, 
an actor's ignorance or mistake about the existence or meaning of 
the law under which he is being prosecuted is a defense to the prose
cution if: 

(1) because of his ignorance or mistake lehe actor reasonably be
lieved his conduct did not constitute an offense; and 

(2) his ignorance or mistake resulted from the actor's reasonable 
reliance on: 

(A) an official statement of the law contained in a written order 
or grant of permission by an administrative agency charged by law 
with responsibility for interpreting the law in question; or 

(B) a written interpretation of the law contained in an opinion 
of a court of record or made by a public servant charged by law with 
responsibility for interpreting the law in question. 

(c) Although an actor's ignorance or mistake of fact or law may con
stitute a defense to the offense charged, he may nevertheless be con
victed of a lesser included offense of which he would be guilty if the 
fact or law we.re'as he believed. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 8.02. 
Ill. Stat. Ann. ch. 38 §§ 4-8(a), (b) 

(4), (c). 
Kan. Stat. Ann. § 21-3203(1), (3). 

Cross-References: 
"Agency" defined, see § 39-107. 
Causation, see § 39-407. 
Claim of right defense to theft, see 

§ 39-1910. 
"Conduct"defined, see § 3!:l-107. 
Defense explained, see § 39-203. 
"Element of offense" defined, see § 39-

107. 
Ignore.nce or mistake about age, see 

§§ 39-1309, 39-2624. 
"Law" defined, see § 39-107. 
Lesser included offense, see T. C. A. 

§ 40-2203, as amended. 
"Public servant" defined, see § 39-107. 
"Reasonable belief" defined, see § 39-

107. 

Comment: 
Subsection (a)-Ignorance or Mistake of 

Fact. 
Subsection (a) restates a principle of 

present Tennessee law. McGuire v. State, 
26 Tenn. (7 Humph.) 54 (1846). Insofar 
as mistake of fact negatives intent it is 
a defense to criminal prosecution. Since, 
with few exceptions, the commission of 
an offense requires a culpable mental 
state as well as a proscribed act or 
omission, ignorance or mistake of any 
fact that negates the existence of the 
mental element would require acquittal 
without the invocation of this section. In 
other words, ignorance or mistake has 
only evidential import; it is significant 
whenever it is logically relevant to 
negate the required mode of culpability. 
Subsection (a) is included, then, not to 
make an addition to the law, but to 
treat ignorance or mistake as a defense, 
for which a defendant has the burden 
of producing evidence and which the 
prosecution does not have to negate un" 
less raised. 

Subsection (a)-=-Ignorance or Mistake of 
. Law. 

Present Tennessee case law states un
equivocally, however, that ignorance or 
mistake of law is no defense. Moore v. 
Lawrence County, 190 Tenn. 451, 230 
S. W. (2d) 666 (1950); Adkins v. State, 
95 Tenn. 474, 32 S. W. 891 (1895). This 
nllparently slmple distinction belies the 
complexity of. the problem. The thrust 
of the case law statement is directed 
toward mistake as to 'the existence or 
meaning of a criminal law. For example, 
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it is no defense to a charge of criminal 
homicide that the actor honestly believed 
that a landowner had legal authority to 
shoot trespassers on sight. This is still 
the case under § 39-602. The narrow ex
ception to this proposition is set out in 
subsection (b) and discussed below. Mis. 
take or ignorance of a noncriminal law, 
however, may negative the required men. 
tal state and thus constitute a defense. 
In most cases this type of mistake of 
law could also be characterized as a 
mistake of fact. The most frequent oc
currences of this problem involve legal 
questions of agency and status (e.g., 
ownership). It is a defense therefore to 
a charge of theft that the ador honest
ly believed that he stood in the legal 
relationship of owner to the property 
in question. This defense, assertable un. 
der present law and under this section 
as negating the required intent for theft, 
is the type of mistake of law defense c,· 
allowed by subsection' (a). 

The case of McGuire v. State, 26 Tenn. 
(7 Humph.) 54 (1846), pre!;ents a clear 
illustration of the mistake of fact and 
mistake of law defenses. In a prosecu. 
tion for illegal voting, requiring a 
"knowing" act, the court stated: 

If the voter believe himself to be 21 
years of age, when he is not, and 
vote, he does not know the ex
istence of the disqualifying fact, and 
may, on that ground be excused. 
But if he know that he is only 
twenty years of age, yet believes he 
is old enough, in point of law, to 
vote, such ignorance of the law will 
not excuse him. 

This illustration is still applicable under 
subsection (a). If, however, the law de· 
scribing the offense had qualified voters 
on the basis of ownership of real prop· 
erty, and the defendant reasonably be· 
lieved that, as a matter of real property 
law, he was qualified to vote, a contrary l 
finding of law would not criminalize his l 
good faith act. 1/\ 

In effect, then, the explicit recogni- . , 
tion of mistake of law as a defense 
will not cbange Tennessee law as it is 
applied. The explicit recognition should, 
however, help to clear up the confusion 
in this area of the law. 

Subsection (b)-Ignorance or Mistake of 
Law. 
Under the narrow exception of subsec

tion (b)(1) and (b)(2) ignorance or 
mistake of the criminal law in question 
can be a defense--expanding present 
Tenn.essee law-if reasonably based on 
an official directive. Thus, a cafe owner 
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prose.cuted for se~ling beer for off
premIses consumptIon could; d~fend on 
the basis of a grant of perm~ss~on from 
the alcoholic beverage coml!l1SSl0n; an.d 
a business could defend agamst an antI
trust prosecuti?n on the basis of a. cou~t 
opinion declarmg that the pra!:tice m 
question did not constitute a monopoly. 
The defense is narrowly circumscribed 
to avoid the potential for abuse, how
ever. The actor's ignorance or. mistake 
must actually result from rel1ance on 
an official statement or opinion, and the 
reliance must be reasonable. Thus, one 
cannot ordinarily rely on old interpreta
tive opinions, opinions that c.o~flict with 
others, or on overruled opmlons. The 
author of the statement or interpreta
tion must be an official or agency 
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charged with interpreting the law, not 
simply enforcing or administering it. 
Finally, the reliance must give the actor 
reasonable ground to believe his conduct 
is legal. . 

Subsection (c)-Lesser Included Qf-
fenses. 
Subsection (c) makes clear that. an 

actor whose defense of' ignorance or 
mistake is successful may nevertheless 
be convicted of a lesser included offense 
that he would have committed had the 
facts or law been as he believed. If, how~ 
ever he would have committed an of
fens~ other than one included in the of
fense charged, he must be charged and 
tried again. See T. C. A. § 40-2203, as 
amended. 

39-603. Intoxication.-(a) Except as provided in subsection (c), 
intoxication itself is not a defense to prosecution for an offense. How
ever, intoxication, whether voluntary or involuntary, is admissible 
in evidence if it is relevant to negate an element of the offense. . 

(b) If recklessness establishes an element of an offense and the 
actor is unaware of a risk because of voluntary intoxication, his un
awareness is immaterial in a prosecution for that offense. 

(c) Intoxication itself does not constitut.e mental dis.ease .or ~efe~~ 
within the meaning of § 39-601. However, mvoluntary mtmacatlOn IS 
a defense to prosecution if as a result of the involuntary intoxication 
the actor lar-ked capacity either to appreciate the criminality of his 
conduct or to conform his conduct to the requirements of the law he 
allegedly violated. 

(d) For purposes of this section: 
(1) "Intoxication" means disturbance of mental or physical capac

ity resulting from the introduction of any substance into the body. 
(2) "Involuntary intoxication" means intoxication that is not vol-

untary. , 
(3) "Voluntary intoxication" means intoxication caused by a sub

stance that the actor knowingly introduced into his body, the tendency 
of which to cause intoxication he knew or ought to have known, un
less he introduced the substance. under circumstances affording a de
fense to prosecution. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 8.03. 
Fed. Prop. Crim. Code § 502. 
Hawaii. Prop. Pen. Code § 230. 
Model P. C. § 2.08. 

Cross-References :, 
"Conduct" defined, see § 39-107. 
Defense explained, see § 39-203. 
Duress, see § 89-604. 
"Element of offense" defined, see § 89-

107. 

Ignorance or mistake of fact or law, 
see § 89-602. 

Insanity, see § 39-601. 
"Law" defined, see § 39-107. 
Public intoxication, see § 39-2508. 

Comment: 
The common-law rule is that intoxica

tion is no defense to crime. It is undis
puted that the fact of intoxication does 
not excuse crime-§ 39-603 retains this 
rule-but because the commission of a 
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§ 39-604 

crime requires both an act and a culpable 
mental state and because the fact of in
toxication is relevant to whether or not 
an accused acted with the requisite men
tal state (for example, whether he in
tended th~ act or the result), the jury 
should be able to consider evidence of 
the accused's intoxication in determin
ing whether he committed a crime. Oth
erwise, one accused of theft, for example, 
could be convicted even though at the 
time of the taking he was so drunk that 
he could not possibly have been aware of 
his act and the surrounding circum
stance. Cf. Thomas v. State, 210 Tenn. 
645,301 S. W. (2d) 358 (1957). The case 
of Pirtle v. State, 28 Tenn. (9 Humph.) 
663 (1849), stated the rule in succinct 
terms: 

If the mental Iltatus required by 
law to constitut(~ crime be one of 
deliberation and premeditation, and 
drunkenness or other cause excludes 
the existence of such mental state, 
then the crime is not excused by 
drunkenness or such other cause, 
but has not in fact been committed. 

This rule has been followed for over a 
century. See Baggett v. State, 220 Tenn. 
592, 421 S. W. (2d) 629 (1967) (rob
bery); Bradford v. State, 208 Tenn. 500, 
347 S. W. (2d) 33 (1961) (burglary); 
Walden v. State, 178 Tenn. 71, 156 S. W. 
(2d) 385 (1941) (rape). 

Section 89-603(a) retains the common
law rule disallowing intoxication as a 
defense but treating it as material when 
relevant to the determination of whether 
an offense was committed. Voluntary in
toxication, however, cannot negate 
awareness of a risk, if recklessness is 
sufficient to establish the offense (sub-
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section (b», and since criminal negli. 
gence is an objective standard, see § 39. 
405(d), intoxication cannot negate 
criminal negligence. 

Involuntary intoxication, a subject 
largely overlooked by present law, is 
tre~ted differently. Like voluntary intoxi. 
catIon, the fact of involuntary intoxica. 
tion is no excuse for crime, but because 
the actor is not responsible for his in
toxicated condition, it may be intro. 
duced not only for any purpose for 
which voluntary intoxication is admissi
ble, but also to negate recklessness and 
under subsection (c), to establish a men~ 
tal incapacity that woulu, if the result 
of mental disease or defect, constitute 
insanity under § 39-601. 

Intoxication is involuntary under sub. 
sections (d)(2) and (d) (3) if the actor 
is unaware that he is introducing an in. 
toxicating substance, is unaware (and 
ought not be aware) that the substance 
he is introducing has intoxicating tenden. 
cies, or introduces the substance under 
circumstances affording a defense, by 
mistake or under duress, for example. 

Subsection (d) (1) defines intoxication 
to include any mental or physical imbal. 
~mce induced by the introduction of any 
substance into the body. The trier of 
facts will, of course, consider the degree 
of imbalance in determining its effect on 
the conduct; obviClilsly one who drinks 
to screw up his courage before commit· 
ting a crime, for example, the intoxica. 
tion defense cannot avail. The substances 
that may cause intoxication are not 
limited, as in present law, to alcohol 
and drugs, so that future discoveries 
of substances that alter the personality 
or otherwise affect conduct will be cov· 
ered without the need for amendment. 

39-604. Duress.-(a) It is a defense to prosecution, except under 
chapter 11 and § 39-1402, that the actor engaged in the conduct charged 
to constitute an offense because he reasonably believed he was com
pelled to do so by the threat or use of unlawful force against his per
son or the person of another, which threat or use of unlawful force a 
person of ordinary firmness of will in the actor's situation would not 
have resisted. 

(b) The defense provided by this section is unavailable if the actor 
intentionaUy, knowingly, or recklessly placed himself in a situation in 
which it was probable that he would be subjected to compUlsion. 
. (c) It is no defense that a woman acted at the command or persua

SIOn of her husband, unless she acted under compulsion that would es
tablish a defentie under this section. 

(d) If the actor's conduct is otherwise justifiable under § 39-721, 
this section does not preclude that justification. 
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GENERAL DEFENSES § 39-605 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 8.04. 
N. Y. Rev. Pen. Code § 35.35. 
III. Stat. Ann. ch. 38 § 7-11(b). 
Cal. Prop. Pen. Code § 520. 
Model P. C. § 2.09. 

Cross-References: 
Complicity, see ch. 5, subch. A. 
"Conduct" defined, see § 39-107. 
Defense explained, see § 39-203. 
Necessity, see § 39-721. 
"Reasrmable beli:}f" defined, see § 39-

107. 
"Unlawful" defined, see § 39-107. 

Comment: 
Subsection (a) restates the substance 

of the common-law duress defense, la
beling it a defense, which c.larifies the 
procedural and evidentiary consequences 
of the issue. As in present law, duress 
is limited to compulsion resulting from 
another's threat or use of unlawful force 
against the person, whether the actor or 
another, but the danger must be of such 
severity that "a person of ordinary firm
ness" would not resist. As at common 
law, Tennessee has held that duress is 
not a defense to the taking of the life 
of an innocent 'person. Leach v. State, 
99 Tenn. 584, 42 S. W. 195 (1897). This 
limitation on the availability of the de
fense is retained by this section and, in 
fact, logically extended to exclude the 
offense of aggravated assault, which 
often differs from homicide only by 
fortuity. 

Because the mistake defense, § 39-602, 
operates only to negate a culpable men
tal state, subsection (a) includes in du
ress instances where the actor mistak
enly, but reasonably, believes he is 
compelled. 

Duress is a favorite defense of one of 
two or more parties to crime. Subsection 
(b) resolves the complicity problem by 
denying the duress defense to one who 
recklessly subjected himself to compul
sion. The prosecution can thus negate 
duress by proving that the actor reck
lessly put himself in a situation where 
compulsion was probable. 

Although Tennessee has repudiated 
the doctrinal underpinning of the com
mon-law presumption that a wife acting 
in the presence of her husband is coerced, 
Morton v. State, 141 Tenn. 357, 209 
S. W. 644 (1919), subsection (c) makes 
clear that married women are to be 
treated no differently than anyone else. 
There is no presumption of duress; the 
defense is available only when the· hus
band uses or threatens sufficient force to 
overcome the resistance of a person of 
ordinary firmness in the wife'S situation. 

The defense of justification by necessi
ty, § 39-721,· will overlap with duress in 
some cases. Subsection (d), which pro
vides that the availability of the duress 
defense does not preclude justification, 
the necessity defense, is necessary be
cause § 39-721 provides that necessity 
cannot be raised when another defense is 
available unless specifically authorized. 

39-605. Entrapment.-(a) It is a defense to prosecution that a 
peace officer, or a person directed by a peace officer, induced the com
mission of an offense, in order to obtain evidence of the commission 
for prosecution, by methods creating a substantial l'isk that the offense 
would be committed by one not otherwise ready to commit it. However, 
there is no defense under this section if the peace officer, or person di
rected by him, merely afforded the actor an opportunity to commit the 
offense. 

(b) The defense provided by this section is available regardless of 
whether the actor admits commission of the conduct charged to con
stitute the offense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 8.05. 
Subsec. (a): N.Y. Rev. Pen. Law 

§ 35.40. 
Fed. Prop. Crim. Code 

§ 702. 
Subsec. 

Cal. Prop. 
§ 550. 

Mich. Prop. 
§ 640. 

N.H. Prop. 
§ 571:5. 

(b): New. 

Pen. Code 

Crim. Code 

Crim. Code 
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": 

Cross-References: 
"Conduct" defined, see § 39-107. 
Defense explained, Bee § 39-203. 
"Peace officer" defincd, see § 39-107. 

Comment: 
With few exceptions, police methods 

of detecting crime are invisible, uncon
fined, unstructured, and unchecked. On 
some occasions crime detection methods 
h'A<;e involved the encouragement or pro
motion of criminal conduct, occasionally 
by methods calculated to induce even 
the innocent to commit a crime. Many 
courts long ago recognized that some 
overly zealous police encouragement 
might constitute a ground of defense, 
but Tennessee has refused to apply the 
doctrine of entrapment. See, e.g., Roden 
v. State, 209 Tenn. 202, 352 S. W. (2d) 
227 (1961); Thomas v. State, 182 Tenn. 
380, 187 S. W. (2d) 529 (1945); Warden 
v. State, 214 Tenn. 398, 381 S. W. (2d) 
247 (1945). It has been asserted that 
Tennessee courts have not been faced 
with a clear-cut case of entrapment. 
See Parker & Kendrick, 1964 Tennessee 
Survey, 18 Vand. L. Rev. 1131, 1136 
(1964). Moreover, in State v. Goins, 192 
Tenn. 32, 237 S. W. (2d) 8 (1950), the 
Supreme Court noted that ". • . there 
cnn be no conviction of the crime of 
burglary 'Yhere the owner, by word or 
act, has encouraged or induced the com
mission of the crime." This theory was 
applied in Hagemaker v. State, 208 Tenn'. 
565, 347 S. W. (2d) 488 (1961), which, 
although stating tha,t Tennessee does 
not recognize the defense of entrapment, 
held as follows: 

[Where the] defendants were 
lured into the commission of the 
offense by the informer and the 
superintendent of the cement plant 
••• the defendants were in no sense 
treSIJ.!lSSerS on the property of the 
cement company [and therefore not 
guilty of burglary]. 
This section codifies the entrapment 

defense and clarifies the Griteria for de
termining its application and the pro
cedural consequences of its assel'.tion. 
Subsection (a), which definlls the scope 
of the defense, establishes two standards 
for determining the boundaries of per
missible police encouragement practices. 
First, as in present lnw, the police con
duct must "induce" the commission of 11, 

crime; as the second sentence of sub
section (a) emphasizes, one who merely 
takes advantage of an opportunity pro .. 
vided by the police is nnt entrapped. For 
example, the entrapment defense would 
not avail a mugger who attacks an ap
parently helpless woman who turns out 
to be a disguised policeman. In addition, 
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the inducement must be for the purpose 
of obtaining evidence for prosecution; if 
a police officer is subject to prosecution " 
as a party to the defendant's crime, for ' 
example, the defense is not available. 

If the c~usation or inducement element 
is decided in defendant's favor, subsec. 
tion (a) focuses on thc nature of the 
inducement methods. This second stand. 
ard changes the focus of the entrapment 
defense, as presently recognized in some 
jurisdictions, which looks to the de. 
fendant's crin-dnal proclivities. The de. 
fendant's predisposition to commit the 
crime and, for purposes of the entrap. 
ment defense his prior criminal record, 
are rendered by this section immaterial 
and thus inadmissible. Rather, § 39-605 
focuses on whether, objectively consid. 
ered, the inducement methods used cre. 
ated a substantial risk of inducing one 
with innocent intentions to commit the 
crime. If the inducement attained that 
intensity, a determination of whether the 
defendant would have committed the 
crime with less or no encouragement 
ordinarily involves unsatisfactory and 
highly prejudicial (to the defendant) 
evidence, and is thus rejected as an ele· 
ment of antrapment by this section. 

The rationale of this section, looking 
objectively to the conduct of the peace 
officers rather than to the actor's crimi· 
nal predisposition, was recently adopted 
by the Ninth Circuit in United States v. 
Russell, 459 Fed. (2d), 671 (9th Cir. 
1972), rev'd, - U. S. - (1973). In that 
case a government agent volunteered to 
furnish the defendant with an essential 
and otherwise unobtainable in~edient 
for the manufacture of an illiCIt drug. 
Although the defendant was predisposed 
to commit the offense, the court found 
that the agent's actions constituted an 
intolerable degree of governmental par· 
t.icipation in criminal enterprise. The 
court mentioned as a second ground for 
its holding that when the government 
becomes so enmeshed in the criminal 
enterprise there is a possible violation 
of due process. It should be notsd, how· 
ever, that § 39-605 requires a. further 
test of the government's activities; it 
must be such as to create a substantial 
risk that the offense would be committed 
by one not otherwise ready to commit it. 

Subsection (a) proscribes entrapping 
methods by persons directed by a peace 
officer as well as by the peace officer 
himself. The promotion of crime by any· 
one for the purpose of enforcing the law 
is questionable, and it certainly should 
not be permitted by agents over whom 
the pcjice have control. Thus the police 
should, at the very least, apprise their 
agents of methods not to be used. 

JUS'fIFICATION 

Subsection (b) allows the apparent in
consistent pleading of innocence and en
trapment. Although the two defenses are 
ordinarily inconsistent, they are not al
ways. Moreover, other d~fenses th~t are 
logically inco~siste!lt With a dem~l <!f 
guilt, such as mSl;lmty, duress, and JUStI
ficatjon, are permItted. 

§ 39-701 

The treatment of entl'apment as a 
defense is in accord with federal case 
law. See Robison v. United States, 379 
Fed. (2d) 338 (9th Cir. 1967); Notaro v. 
United States, 363 Fed. (2d) 169 (9th 
Cir.1966). 

CHAPTER 7 

JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY 

Subchapter A. General Provisions 
SECTiON. 
39-701. Chapter definitions. 
39-702, Justification a defense. 
39-703. Confinement as justifiable force. 
39-704. Reckless injury of innocent 

third person. 
39-705. Civil remedies unaffected. 

Subchapter B. Justification Generally 
39-721. Necessity. 
39-722. Public duty. 

Subchapter C. Protection of Persona 
3S-731. Self-defense. 
39-'732. Deadly force. 
39-733. Defense of third person. 
39~734. Protection of life or health. 

Subchapter n. Protection of Property 
39-741. Protection of own property. 

SECTION. 
39-742. Protection of third person's 

property. 
39-743. Use of device to protect prop

erty. 

Subchapter E. Law Eniorcement 
39-751. Arrest and search. 
39-752. Stop and frisk, halt at road

block. 
39~753. Prevention of escape from penal 

institution. 
39-754. Crime prevention. 

Subchapter F. Special Relationships 
39-761. Parent-Child. 
39-762. Educator-Minor student. 
39-763. Guardian-Incompetent. 

Subchapter A. General Provisions 

39-701. Chapter definitions.-In this chapter, unless the context re
quires a different definition: 

(1) "Custody" means under arrest by a peace officer, or under 
restraint by an officer, employee or agent of government pursuant to 
an order of a court. 

(2) "Escape" means unauthorized departure from custody or fail
ure to l'eturn to custody following temporary leave for a specific purpose 
or limited period, but does not include a violation of conditions of pro
bation or parole. 

(3) "Deadly force" means force that is intended or known by the 
actor to cause, or in the manner of its use or intended use is capable of 
causing death or serious bodily injury. 

39-702. Justification a defense.-It is a defense to prosecution that 
the conduct of the actor is justified under this chapter. 

COMMEN'i'S OF LAW REVISION COMMISSION 

Derivation: 
Tex. P.C. Prop. Rev. § 9.02. 
m. Stat. Ann. ch. 88, § 7-14. 

Cross-References: 
"Conduct" defined, see § 39~107. 
Defense explained. see § 39·203. 
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§ 39-703 

Comment: 
By making justification a defense, this 

section obviates the need for the state to 
negate in the accusation the existence 
of justification and places the burden on 
the defendant to produce some evidence 
of the justification claimed (if it was 
not produceu as part of the state's case) 
to raise the issue and merit an instruc
tion to the jury. Once some evidence is 
produced, however, the state must dis-

CRIMINAL CODE 

prove the existence of the claimed justi
fication beyond a reasonable doubt. See 
§ 39-203 and comment. 

This section is consistent with present 
Tennessee law wMch requires the da
fendant to raise the issue of justification 
and then requires the state to disprove 
justification b1ayond a reasonable doubt. 
See May v. State, 20 Tenn. 541, 420 S. 
W. (2d) 647 (1967); Young v. State, 30 
'1'enn.200 (1850) (self-defense). 'P 

39-703. Confinement as justifiable force.-Confinement is justified' ,I 
when force is justified by this chapter if the actor. takes reasonable 
measures to terminate the confinement as soon as he knows he can do 
so safely, unless the person confined has been arrested for an offense. 

JUSTIFICATION 

exists. Nevertheless, there are situations 
in which the risk to third persons out
weighs the risks to one's self or another 
-for -example, shooting at a fleeing rob
ber on a crowded street-and in these 
situations § 39-704 will hopefully deter 
the creation of highly unreasonable risks 
to third persons. 

§ 89-721 

This section is consistent with Tennes
see tort law. Reasonable care must be 
exercised in the use of force. Where the 
defendant hit a bystander, while shooting 
at a "peeping tom," she was held to that 
degree of care exercised by reasonable 
men. Goodrich v. Morgan, 40 Tenn. App. 
342,291 S. w. (2d) 610 (1956). 

39-705. Civil remedies unaffected.-The fact that conduct is justified 
under this chapter does not abolish or impair any remedy for the con

I duct that is or may be available in a civil suit. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
0' Tex. P. C. Prop. Rev. § 9.05. 

negligence in al>praising necessity for 
using force eXCUlpates the actor because 
he does not poslless sufficient mens ?'ea 
for criminal condemnation--does not 
speak to the issue of whet!ler the same 
force should support an award of dam
ages based on th.e same negligence. Nor 
does the chapter speak to the issue of 
who should beal' the injury (monetary 
loss) resulting :Erom the use of force 
against person or property. In lighi: of 
these and other .differences between ·tort 
law alnd criminal law, § 39-705 permits 
Tenne:;see courts on a case-by-case basis 
to inclorporate into the common law of 
torts those principles of justification 
found in this clmpter that comport with 
the gEmeral principles of tort law. 'The 
absenc;e of § 39-'i'05, on the other hand, 
would leave the law of privilege all is 
and could result in retention in tort law 
of the very' principles of justification the 
Commission rejeeted in revising the cI:im
inallaw. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P.C. Prop. Rev. § 9.03. 

Cross-References: 
Arrest, see § 39-751; T. C. A. tit. 40, 

chs. 6, 7, as amended. 
Arrest for theft of goods held for 

sale, see T. C. A. § 40-637, as amended. 

Comment: 
This section is analogous to present 

Tennessee law which relieves merchants, 
employees, and officers from both civil 
and criminal liability for false arrest, 
false imprisonment, or unlawful deten
tion if the arrest or detention was based 
on probable cause. T. C. A. §§ 40-824-
40-826. Section 39-703 is intended to au
thorize reasonable alternatives to the 
use of force. Confinement is recognized 

as a variety of justifiable force in every 
provision in this chapter which justilies 
the use of force. 

Restrictions on the use of force im
posed elsewhere in the chapter also ap
ply to the use of confinement. For exam
ple, confinement in response to verbal 
provocation alone is not justified be
cause § 39-731 so provides. Because con
finement may be a continuing status, 
§ 39-703 conditions the justification on 
the actor's terminating the confinement 
as soon as he knows he safely can-he 
may not throwaway the key. However, 
if the person confined is arrested he mav 
test the legality of this confinement by 
habeas corpus so the last clause of § 39- ~, 
703 excepts tlie termination requirement 
in the arrest situation. 

39-704. Reckless injury of innocent third person.-Even though an 
actor is justified under this chapter in threatening or using force or 
deadly force against another, if in doing so he l'ecklessly injures or 
kills an innocent third person, the justification afforded by this chap~ 
tel' is unavailable in a prosecution for the reckless injury or killing of 
the innocent thi.rd person. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P.C. Prop. Rev. § 9.04. 
Wis. Stat. Ann. § 939.48(3). 

Cross-References: 
"Deadly force" defined, see § 39-701. 
Manshtughter, see § 39-1103. 
"Reckless" defined, see § 39-405. 

Comment: 
This section alters the general rule 

that an injury to an innocent bystander 
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is justified if the actor had been justi
fied in so harming his intended victim. 
See Caraway v. State, 263 S. W. 1063 
(Tex. Crim. App. 1924); C. J. S., Homi
cide § 112. The actor's culpability is to 
be measured independently as· to each 
of his victims, whether intended or un
intended. If the circumstances are such 
that the risk c:!.'eated towards a third 
person is outweighed by the risk created 
to the actor, or another, and his conduct 
was not unreasonable, then no liability 

Model. P. C. § 3.01(2). 

Cross-References: 
Civil penalty in sentence, see § 39-805. 
"Conduct" defined, see § 39-107. 
Effect of cnde, see § 39-103. 

Comment: 
This section ensures that chapter 7 will 

not create privileges in the law of torts. 
Section 39-705 prohibits the court in a 
civil suit from expanding the scope of 
privilege to equal the scope of justifica
tion created by chapter 7. Section 39-705 
does not, however, speak to the converse 
-that is, the question of whether, if the 
justification created in chapter 7 is nar .. 
rower than current tort privilege, a court 
mayor ought to contract the privilege 
and thus create liability for conduct here-

, tofore privileged but made unjustifiable 
by this code. 
,One of the basic policy decisions em

bodied in .this chapter-that simple (tort) 

SUbchapter B. Justificatjb~.l Generally 

39-721. Necessity.-Conduct is justified if: 
(1) the actor reasonably believes the conduct is immediately ncees

sary to avoid imminent harm; and 
• 0 (2) the ?esirability; and urgency of avoiding the harm clearly out

WeIgh, accordmg to ordmary standards of reasonableness, the harm 
sought to be prevented by the law proscribing the conduct·o and 

(3~ a legislative purpose to exclude the justification claimed does 
not plamly appear. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.21. 
Ill. Stat. Ann. ch. 38, §§ 7-18. 
N.Y. Rev. Pen. Law § 35.05(2). 
l\lodel P. C. § 3.02. 

Cross-References: ' 
"Conduct" defined, see § 39-107. 
Duress defense, see § 39-604. 
"Reasonable belief" defined, see 

107. 
§ 39-
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§ 39-722 

Comment: 
This section enunciates a general prin

ciple of necessity justi.fying conduct that 
would otherwise be criminal. Necessity 
is a traditional common-law defense, R. 
Perkins, Criminal Law 956-61 (2d ed. 
1969), and most of the recently enacted 
penal law revisions have codified it. Al
though § 39-721 derives generally from 
the Illinois, New York, and Model Penal 
Code provisions, it also departs from 
them in significant detail, especially 
phraseology, and hopefully represents an 
improvement in those codes' statement of 
the principle. 

T. C. A. §§ 38-ll01-38-103 presantly 
authorize a variety of the necessity de
f-ense, but only when the threatened 
harm constitutes an offense to the actor 
or another. This code's selfkdefense pro
vision (§ 39-731) distinguishes the self
defense theory from the nece~;sity theory. 
Also, a few provisions in the present 
'l'ennessee Code afl'irm the necessity 
principle in application to specific fact 
Ilituations, e.g., T. C. A. § 59-808 (excep
tions to speed ~nws for emergency vehi
cles). Tennessee case law appears to 
follow the rule of neeessity justification. 
However, only one case on point has 
been discovered, State v. Knoxville, 80 
Tenn. 146 (1883), where it was held 
that the city could burn blankets with no 
liability in order to prevent the spread 
of smallpox. 

Subdivisions (1) and (2) contemplate 
a balancing between the hnrm caused by 
the conduct constituting an offense and 
the harm the actor sought to avoid by 
the conduct. If the harm sought to be 
avoided was clearly greater than the 
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harm actually caused (that is, the of. 
fense), the actor's conduct causing the 
offense is justified and he is exonerated 

The harm-balancing concept is vague" 
but necessarily so. "~cessity is a gen: 
era1 principle, and '. {l practical matter 
it would' be impo~_ ~ • .iJ to describe and 
rank the myriad variety of harms to 
avoid which a person is justified in com. 
mitting an offense. Likewise, what is 
"harm" and what "harms" are greater 
than others are questions purposefully 
left for case-by-case determination. 
Again, this is inevitable in stating a 
general principle, for who can specify 
with certainty, and in advance, that run. 
ning ,a red light will never cause a 
greater harm than failing to arrest a 
suspected criminal, or that burglarizing 
a neighbor's shed for a fire extinguisher 
is a greater harm than permitting a 
brush fire to get out of controll or that 
colliding head-on with an occupIed auto. 
mobile stalled on a twisting, narrow 
mountain road is a greater harm than 
driving a loaded school bus into the 
side of the mountain to avoid the colli· 
sion. 

It is not the actor's personal moral 
code or ethical standards that determine 
whether his choosing one harm over an· 
other is justified. Rather, subdivision (2) 
requires the trier of facts to measure 
his choice accol'ding to "ordinary stand· 
ards of reasonableness." Moreover, sub· 
division (3) makes the necessity defense 
unavailable if a legislative purpose to 
exclude it is expressed elsewhere in the 
law. Thus, homicide committed by a pri· 
vate citizen to effect an arrest is not 
justified because § 39-751 so provides. 

39-722. Public duty.-(a) Except as qualified by subsections (b) 
and (c), conduct is justified if the actor reasonably believes the con· 
duct is required or authorized by lRw, by the judgment or order of 
a competent court or other tribunal, or in the execution of legal pro
cess. 

(b) The succeeding sections of this chapter control when force is 
threatened or used against a person to protect persons (§§ 39-731-39· 
734), to protect property (§§ 39-741-39~743), for law enforcement 
(§§ 39-751-39-754), or by virtue of a special relationship (§§ 39-761-
39-763). 

(c) The threat or use of deadly force is not justified under this 
section unless the actor reasonably believes the deadly force is specifical· 
ly required by statute. If deadly force is so justified, there is no duty 
to retreat before threatening or using it. 

(d) The justification afRorded by this section is available if: 
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(1) the actor reasonably believes the court or tribunal has juris
diction or the process is lawful, even though the court or tribunal lacks 
jurisdiction or the process is unlawful; 

{2) the actor reasonably believes his conduct is required or au
tho1'ized to assist a public servant in the performance of his official 

i duty, even though the servant exceeds his lawful authority. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.22. 
Minn. Stat. Ann. § 609.06(1) (b)-(d). 

Cross-References: 
"Conduct" defined, see § 39-107. 
"Deadly force" defined, see § 39-701. 
"Law" defined, see § 39-107. 
Official misconduct, see § 39-2401. 
Official oppression, see § 39-2402. 
"Public servant" defined, see § 39-107. 
"Reasonable belief" defined, see § 39-

107. 
Retreat duty: 

Crime prevention, see § 39-754. 
Law enforcement, see §§ 39-751, 39-

753. 
Self-defense, see § 39-732. 

Comment: 
The present Tennessee Code creates 

some justification for officers by express 
authorization to commit acts which 
might otherwise be criminal, e.g., T. C. 
A. § 40-509, authority to break into 
house to execute 11 !!earch warrant; § 40-
807. authority to break into house to 
make an arrest. Section 39-722 restates, 
expands, and clarifies present law by 
justifying conduct that is required or 
authorized by law or by the judgment or 
order of a competent court or other 
tribunal. 

"Law" is defined in § 39-107 (code 
definitions) to mean "the constitution or 
a statute of this state or of the United 
States, a written opinion of a court of 
record. a municipal ordinance, or a rule 
authorized by and lawfully adopted un
der a statute." As stated by Herbert 
Wechsler, chief reporter for the Model 
Penal Code, "The law is simply full of 
public duties of various sorts imposed 
on officers ranging from game wardens 
to eX$!cutioner.s, and one cannot articu
late this law [in a penal code]; there
fore, one must accept it." This is as true 
of Tennessee jurisprudence as any other. 
. Subsection (a) is formulated in terms 

of conduct, rather than force against the 
person, because many laws require or 
a}lthorize damage to, seizure, or destruc-

. tIon of property. E.g .• T. C. A. § 40-509 
(authority to break in to execute a search 

warrant). "Tribunal" is included in addi
tion to "court" to justify acting pur
suant to the order or judgment of, for 
example, an arbitration commission or 
other official adjudicatory body. 

Subsection (b) requires a reasonable 
belief that the conduct is required or 
authorized by law; the reasonable belief 
standard is of course used throughout 
this chapter. Present law requires an 
officer executing process to see that it is 
vaiid, at his peril. Poteete v. State, 68 
Tenn. 261 (1878). This is reversed in 
order to protect public servants who hold 
a reasonable belief in the validity of 
the process. On the other hand, a public 
servant who knowingly disregards the 
law or exceeds his authority forfeits his 
justification under both present law and 
this section and can be prosecuted for 
official misconduct or oppression under 
chapter 24 of this code. 

A public servant who is not de j\lre is 
nevertheless protected under subsection 
(a) so long as he operates under a rea
sonable belief in the lawfulness of his 
office and authority. Finally, su.bsection 
(d) (2) gives the private citizen aiding 
a public servant in performing his duty 
the same justification afforded the public 
servant. 

The remainder of chapter 7 d(~als spe
cifically with problems conceming the 
use of force and deadly force ag'ainst a 
person to protect persons, to protect 
property, for law enforcement, and in 
special relationships. Section 39-722(b) 
therefore refers to these other 'provisions 
for controlling effect even though the 
conduct in question may also involve per
formance of a public duty. F.or example, 
before using force against a person to 
effect an arrest, a peace officer must 
comply with the identification require
ments of § 39-751. 

Section 39-722 does not by itself jus
tify the threat or use of deadly force. 
Rather, as SUbsection (c) makes clear, 
deadly force must be specifically author
ized by statute. .Thus, before a peace 
officer may jl,1stifiably kill to effect an 
arrest he must comply with § 39-751 . 
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Subchapter C. Protection of Persons 

39-731. Self.defense.-(a) Except as provided in subsection (b) 
a person is justified in threatening or using force against anothe~ 
when and to the degree he reasonably believes. the force is immediately 
necessary to protect himself against the other's use or attempted use 
of unlawful force. 

(b) The threat or use of force against another is not justified: 
(1) in response to verbal provocation alone; or 
(2) to resist an arreHt, search, stop or frisk, or halt at a road

block that the actor knows is being made by a peace officer, or by a 
person acting in a peace officer's presence and at his direction, even 
though the arrest, search, stop or frisk, or halt is unlawful, unless the 
resistance is justified under subsection (c) ; or 

(3) if the actor consented to the exact force used or attempted 
by the other; or 

(4) if the actor provoked the other's use or attempted use of un
lawful force, unless: 

(A) the actor abandons the encounter, or clearly communicates 
·to the other his intent to do ao reasonably believing he cannot safely 
abandon the encounter; and 

(B) the other nevertheless continues or attempts to use unlaw
ful force against the actor. 

(c) The threat or use of force to resist an arrest, search stop or" 
frisk, 01' halt at a roadblock is justified: ' 

(1) if, before the actor offers any resistance, the peace officer (or 
person acting at his direction) uses or attempts 1(,0 use greater force 
than necessary to make the arrest, search, stop 01~ frisk, or halt; and 

(2) when and to the degree the actor reasonably believes the force 
is immediately necessary to protect himself against the peace officer's 
(or other person's) use or attempted use of greater force than neces· 
sary. 

COMMENTS OF,LAW REVISION COMMISSION 

Derivation: 
Tex. P.C. Prop. Rev. § 9.3l. 
Ill. Stat. Ann. ch. 38, §§ 7-1, 7-4, 7-7. 
N.Y. Rev. Pen. Law §§ 35.15(1), 35.27. 

Cross .. References: 
Arrest, see § 39·751; T. C. A. tit. 40, 

chs. 6, 7, as amended. 
Consent as defense to assaultive con

duct, see § 39-1404. 
De:adly force in self-defense, see § 39-

732. ' , 
Halt at roadblock, see § 39-752. 
Identification by peace officer, see §§ 39-

751, 3:9-752. 
"Peace officer" defined, see § 39-107. 
"Reasonable belief" defined, see §39-

107. 
Resisting stop, frisk, halt, arrest, or 

search, see § 39-2303. 
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Search and seizure, see T. C. A. tit. 40, 
ch. 8, as amended. 

Stop and frisk, see § 39-752; T. C. A. 
§§ 40.601--40·606, as amended. 

"Unlawful" defined, see § 39-107. 

Comment: 
This section sets out the basic rules 

justifyin~ the use of force in' self
~efense. The formulation employed, whil:h 
IS used throughout the chapter to de· 
scribe the test of justification, focuses 
on the existence of necessity, the ucca
sion on which force was used, the degree 
of force used, and the nature of the con
duct to which the force responded. The 
formulation contemplates a sliding scale 
of necessity, justifying instant and se· 
vere retaliation at the higher end, but 
only hesitant and mild response at the I 
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lower end. Section 39-731 tightens exist
ing law by adding the immediacy re
quirement to emphasize that the neces
sity for using force must be exigent. 

IIThreatening" is included within the 
terms of the section's justification be
caUSe many threats constitute offenses. 
"Unlawful" is defined in § 39-107 to 
cover, generally, conduct that is either 
criminal or tortious OJ: both. 

Under § 39-731 if other nmsonable 
means are available, e.g., confinement, 
the use of force would not be immedi
ately necessary for l)rotection and thus 
not justifiable. Retreat has never been 
required as a prerequisite to the use of 
nOlldeadly force, however, and this sec
tion does not require it. 

Existence of Necessity. 
This section justifies the use of force, 

and the degree of force used, when the 
actor reasonably believes it is immedi. 
ately necessary. "Reasonable belief" is 
defined in § 39-107 as a belief not formed 
recklessly or with criminal negligence; 
and these standards, which include the 
requirement of viewing the circum
stances from the actor's standpoint, are 
discussed in the comment to § 39-107. 
Although never defining the terms used, 
Tellnessee courts have consistently ap
plied the reasonable belief standard to 
the use of '!:loth nondeadly and deadly 
force. Allen v. State, 2 Tenn. Crim. App. 
382, 454 S. W. (2d) 171 (1970) ("genu
ine bnd well-founded fear"); Hun v. 
State, 74 Tenn. 249 (1880) ("reasonably 
believes"). 

Restrictions ,,. ~fep.~··· .~ 
Like the present law, § 39-731(b) (1) 

denies justification to the use of force 
in response to verbal provocation, how
ever violent or offensive. Freddo v. State, 
127 Tenn. 376, 155 S. W. 170 (1913); 
Williams v. state, 50 Tenn. (3 Heisk.) 
376 (1872). Provocative words will not 
justify even a simple assault. Whitlock 
v. State, 187 Tenn. 522, 216 S. W. (2d) 
22 (1948). 

Section 39-731(b) (2) is a revision of 
the Tennessee law relating to the justi
fication of self-defense for an unlawful 
arrest. E,esistance of unlawful arrest as 
a justification should not be confused 
with the allowance of an unlawful arrest 
as sufficient provocation to reduce mur
der to manslaughter. See Long v. State, 
223 Tenn. 238, 443 S. W. (2d) 476 
196.9). This reverses prior Tennessee law 
WhICh allowed the use of force to resist 
an unlawful arrest. Id. The right of 
resistance to an unlawful arrest, under 
prior Tennessee law, did not include 
the use of deadly force unless the 
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defendant was threatened with great 
bodily harm or death by the arrest 
whether lawful or unlawful. Reichman 
v. Harris, 252 Fed. 371 (1918); Hurd v. 
State, 119 Tenn. 583, 108 S. W. 1064 
(1907). Thus under the present case law 
of Tennessee a citizen may resist arrest 
when that arrest is unlawful but he is 
limited in the force he uses in resistance. 
Sections 39-731 (b) (2) and 39-732 forbid 
any resistance to '8 lawful or unlawful 
arrest unless the officer uses or attempts 
to use greater force than necessary to 
make the arrest and the actor has of
fered no resistance, as set out in § 39-
731 (c)(l) and (c)(2). 

The Commission believes that the 
street is not the proper forum for de
termining the legality of arrest. If the 
suspect knows it is a peace officer who 
is trying to arrest him- and §§ 39-751 
and 39-752 complement this section by 
requiring the peace officer to identify 
himself and manifest his purpose to 
arrest or stop and frisk-respect for the 
rule of law requires the suspect to sub
mit to apparent authority. Should a 
peace officer, before any resistance is 
offered, use greater force than neces
sary to. arrest, the suspect's self-defense 
justification is restored by subsection (c) 
and he may use that degree of force 
agains'tthe peace officer which is imme
\lh!felyn15cessary to protect himself. A 
citizen acting in the presence and at 
the direction of a peace officer is treated 
the same as a peace officer, and search, 
stop and frisk, and halt at a roadblock 
are equated with arrest so thaj; their 
illegality is also immaterial. 
If a person enters into mutual combat 

with another without any intent to do 
great bodily harm, and thereupon his 
adversary resorts to a deadly weapon, 
he will have the l'ight of self-defense. 
Gill v. State, 134 Tenn. 591, 184 S. W. 
864 (1916). '1'he genel'al rule is that if 
both adversaries agree upon and will
fully engage in mutual combat then 
they may not invoke self-defense, unless 
one party utilizes force superior to what 
was agreed upon.. Id. If, however, the 
actors mutually agreed to settle the 
difficulty with dangerous or deadly 
weapons, neither may successfully in
voke the law of self-defense. 

In order to plead self-defense, an 
aggressor must withdraw from the con
troversy and notify his adversary of 
such withdrawal, unless the assault on 
him is so fierce and deadly that no 
time to withdraw is presented. Murphy 
v. State, 188 Tenn. 583, 221 S. W. (2d) 
812 (1949); SmitlJ, v. State, 105 Tenn. 
305, 60 S. W. 145 (1900). Subsections 
(b)(4)(A) and (b)(4)(B) continue this 
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present law. The provocation doctrine, 
also called the doctrine of imperfect 
self-defense, has primarily developed ;in 
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the justifiable homicide setting and is 
accordingly discussed in more detail in 
the comment to § 39-732. 

39-732. Deadly force.-A person is justified in threatening or using 
deadly force against another: . 

(1) if he would be justified in threatening or using force against 
the other under § 39-731; and 

(2) if an ordinary person in the actor's situation would not have 
retreated; and 

(3) when and to the degree he reasonably believes the deadly force 
is immediately necessary to protect himself against the other's use 
or attempted use of unlawful deadly force. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.32. 
Wis. Stat. Ann. § 939.48(1). 
La. Rev. Stat. § 14:20(1). 

Cross-References: 
"Deadly force" defined, see § 39-701. 
Deadly force justified: 

Law enforcement, see §§ 39-751-39-
754. 

Public duty, see § 39-722. 
"Reasonable belief" defined, see § 39-

107. 
Retreat not required: 

Law enforcement, see §§ 39-751-
39-754. 

Public duty, see § 39-722. 
"Serious bodily injury" defined, see 

§ 39-107. 
"Unlawful" defined, see § 39-107. 

Comment: 
Justification for threatening 01' using 

deadly force is treated separately be
cause of the many problems peculiar to 
it. Nevertheless, the initial determina
tion of whether deadly force is justified 
is made in terms of whether the use of 
nondeadly f01'ce would have been justi
fied under § 39-731. For example, a per
son is not justified in using deadly 
force to resist an illegal arrest unless, 
under the terms of § 39-731(c), the 
peace officer used unnecessary deadly 
force in attempting the arrest. Again, 
the provoker is not justified in using 
deadly force, except in the abandonment 
situation, because § 39-731(b) (4) denies 
him justification for using noncloadly 
force. 

Deadly Foret). 
Section 39-107 defines "deadly force" 

both subjectively and objectively. Thus, 
force intended to ('ause death or serious 
bodily injury is deadly force, as is force, 
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although not so intended, that is never
theless capable of causing death or 
serious bodily injury. An example of 
the latter variety of deadly force is 
shooting into an occupied automobile. Of 
'r. C. A. § 39-613. . 

Section 39-732 employs the same 
sliding-scale-of-force formulation found 
throughout this chapter: only that de
gree of deadly force immediately neces
sary to protect is justified. 

"The right to kill in self-defense be
gins where the necessity begins and ends 
where the necessity ends and one can
not go fUl'ther than is reasonably neces
sary in defense of his person." May v. 
State, 220 Tenn. 541, 420 S. W. (2d) 647 
(1967). 

Section 39-732 (3) retains the present 
law of excessive deadly force: if the 
actor can protect himself short of killing, 
he must do so on penalty of forfeiting 
his justification for the unnecessary 
portion of the deadly force used. Thus, 
wher,~ the defendant followed and ad
ministered a third shot to the already 
twice wounded deceased, he does so with
out any apprehension of great bodily 
harm and thereforg without justification, 
Nance v. State, 210 Tenn. 328, 358 S. W. 
(2d) 327 (1962). 

Imperfect Self-Defense. 
"WhElre the defendant, by his conduct, 

challenges or provokes the fight, and 
has gone to it armed, with the purpose 
to use his arms upon his adversary if 
the emElrgency occurs, he cannot, after 
having slain him, say he acted in self
defense. .A man may not, under such 
conditions, provoke a quarrel, and then 
taking Ildvantage of it, excuse homicide. 
In such a case, in order for the right of 
self-defElnse to arise, the party whose 
wrongful aggression has brought on the 
difficultl" must not only desist from i~ 
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but he must !~ive the a~versary nl)tice 
that he has desisted." SmIth v. State, 10& 

i, Tenn. 305, 60 S. W. 145 (1900); Irvine 
I v. State, 104 'renn. 132, 56 S. W. 845 

(1900). This statement of ~ennes~ee, law 
, on imperfect slalf-defense IS modIfied by 

the rule that withdrawal and notifica,tion 
need not be m~lde if the assault is "' . •• 
so fierce and deadly that no timE! to 
withdraw is prElsented." Murphy·v. State, 
188 Tenn. 5831, 221 S. w. (2d) 812 
(1949). The underlying rationale of the 
doctrine of iInperfect self-defense is 
that a person may not take advantage 
of a necessity 11Ie has ',Jrought upon him· 
self unless the person whom he attacks 
responds with ~l disproportionate deg;ree 
of force. The Tennessee courts have 
stressed the fact that justification for 
the use of deadly force does not e::dst 
where the defendant began the assault. 
However, analYllis of the fact situations 

\ show that in the great majority of ca:ses, 
the defendant impliedly expected dealdly 
force to be used or did. not withdraw. 
Sections 39-731 and 39-'l32 retain pres
ent Tennessee IfIW as stated in MUl'][lhy 
v. State, 188 T(mn. 583, 221 S. W. 2d 
812 (1949). 

When an actolr pl'ovokes a difficulty 
and then threatelns or uses deadly force, 
Section 39-732 Icontemplates that the 
fact-finder will wEligh the respective fault 
of the parties-the nature of the actor's 
provocation against the nature of the 
victim's reaction and the actor's re
sponse to that reaction-and resolve the 
justification issue in terms of the culp·· 
able mental state required for the of .. 
fense allegedly committed by the actor. 
For example, if III person provokes a 
difficulty with inten\t to kill his opponent, 
and does so, he \Would be guilty of 
murder under § 39-U02 of this code. 
On the other hand, if his provocative 
conduct does not evidence an intent to 
kill~ or even if it does if the victim reacts 
with the excessive UEle of deadly force, 
the actor may be guilty of manslaught~r, 
aggravated or simple \'lssault, or acqUIt
ted, depending on the !\ctor's culpability', 
if any, in the encounter. 

Retreat. 
Section 39-732 (2) requires retreat be

fore using deadly force if an ordinary 
person in the actor's situation would 
have done so. It is difficult to determine 
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the impact of this revision on the pres
ent Tennessee case law due to the fact 
that th2 word· "retreat" is seldom used. 
Clearly, the present rule that. there is 
no duty to retreat from one's house will 
be modified to include retreat whe.re 
ordinary men would have retreated. SI~e 
State v. Foutch, 96 Tenn. 242, 34 S. W. 
1 (1896). However, this rule has never 
been phrased in absolute terms in that 
the 'actor must have reasonable groundn 
to fear death or great bodily injury and 
an overt act must have been made by 
the aggressor. M'Dain v. State, 445 
8. W. (2d) 942 (Tenn. Cr. App. 1969). 
l i'urthermore, reasonable men, in all 
probability, will seldom retreat from 
their own house. The duty to retreat 
before using deadly force, other than in 
the confines of one's habitation, has not 
been the rule in Tennessee and, in fact, 
the "retreat" terminology has not been 
utilized by the courts. ,An actor who 
initiates an affray, howe",rer, before he 
can excuse himself on the grounds of 
self-defense must use " ... all means in 
his power to escape before resorting to 
the fatal blow ... ." Hull v. State, 74 
Tenn. 249, 260 (1880). 

Retreat is but one of many factors 
relevant to deciding whether an actor 
used more force than was justified 
under the circumstances. Cf. Brown v. 
United States, 256 U.S. 335 (1921). 
The Commission firmly believes a person 
ought to retreat, if he can do so safely, 
before taking human life; and this duty 
is set out in § 39-732(2). By measuring 
the existence and extent of the retreat 
obligation in terms of the ordinary per
!lon in the actor's situation, the Commis
sion contemplates that the fact-finder 
will make a moral judgment on whether 
a defendant in a specific case ought to 
have retreated before threatening or 
using deadly force. Some would deal 
expressly with failure to retreat when 
required, for example, providing that a 
person who kills is guilty of man
slaughter if the fact-finder determines 
he should have retreated but did not. 
Because retreat is but one of many fac
tors :involved, however, the Commission 
rejects this approach and intends for 
the fact-finder to include in its assess
ment of defendant's culpability his fail
ure to retreat when he should have. 

39-733. Defense of third person.--A person is justified in threaten
ing or using force or deadly force against another to protect a third 
person if: 

(1) under the circumstances as the actor reasonably believes them 
to be the actor would be justified under §§ 39-73101' 39-732 in threaten-
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ing or using force or deadly force to protect himself against the un.:~ 
lawful force or unlawful deadly force he reasonably believes to be? 
threatening the third person he seeks to protect; and . 

(2) the actor reasonably believes that his intervention is immedi. '1 

ately necessary to protect the third person. . 1 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.33. 
La. Rev. Stat. § 14.22. 
Wis. Stat. Ann. § 939.48(4). 

Cros3-References: 
, "Deadly force" defined, see § 39-701. 

Deadly force in self-defense, see § 39-
732. 

"Rea&':!nable belief" defined, see § 39-
107. 

Retreat, see § 39-732. 
Self-defense, see §§ 39-731, 39-732. 
"Unlawful" defined, see § 39-107. 

Comment: 
This section assimilates the law of 

defense of another to that of self
defense. Subdivision (1) refers the fact
finder to §§ 39-731 and 39-732 for the 
initial determination of whether the 
actor would have been justified in using 
force or deadly force to protect himself. 
If he would have been, and if he rea
sonably believed his intervention was 
immediately necessary to protect the 
third person, he is exonerated. 

This sectionaIters the present Tennes. 
see law on defense of a third person 
Although the present statute, T. C. A: 
§ 38-103, does not speak to this issue 
the Tennessee courts have stated: "[A] 
person who [intervenes in a defense of 
another] will not be allowed the benefit 
of the plea of self-defense, unless such 
plea would. have been available to the 
person Wbj8e part he took in case he 
himself had done the killing. . . ." 
Murphy v. State, 188 Tenn. 583, 221 S. 
W. (2d) 812 (1949). The general rule has 
been that one who intervenes in a diffi· 
culty between others, stands with, and 
must accept all the responsibilities and 
!iabilities of' the party for whom he 
mtervenes. Cooper v. State, 123 Tenn. 37, 
138 S. W. 826 (1911). Justification un· 
del' this section will be based upon the 
reasonable belief by the actor as to the 
other's right of self-defense, and not 
contingent upon the existence of such a 
right. 

39-734. Protection of life or heaIth.-(a) A person is justified in 
threatening or using force, but not deadly force, against another when 
and to the degree he reasonably believes the force is immediately 
necessary to prevent the other from committing suicide or inflicting 
serious bodily injury on himself. 

(b) A person is justified in threatening or using both force and 
deadly force against another when and to the degree he reasonably 
believes the force or deadly force is immediately necessary to preserve 
the other's life in an emergency. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.34. 
N.Y. Rev. Pen. Law § 35.10(4). 
Wis. Stat. Ann. § 939.48(5). 

Cross-References: 
Civil remedies, effect of chapter on, 

see §§ 39-103, 39-705, 
"Deadly force" defined, see § 39-70l. 
Guardian-incompetent, sl;:e § 39-763. 
"Serious bodily injury" defined, see 

§ 39-107. 
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Comment: 
This section is essentially new to Ten· 

nessee law. 
Obviously deadly force should not be ' 

used to prevent suicide or self-inflicted 
injury, and subsection (a) rules it out. 
On the other hand, subsection (b)'s justi. ' 
fication for saving a life in an emergency 
includ€.'s deadly force to cover, for ex· , 
ample, an emergency tracheotomy or 
amputation. . 

JUSTIFICATION § 39-742 

What is an "emergency," and what life, are questions for case-by-case deci
degree olf force is necessary to preserv~ sion. . " . 

Subchapter D. Protection of Property 

39.74l1. Protection of own .property.-(a) A pe~son in lawful pos
session of land or tangible, moveable property is justified in threatening 
or using force, but not deadly force, against another when and to the 
degree the actor reasonably believes the force is immediately necessary 
to prevent or terminate the other's trespass on the land or unlawful 
interference with the property. 

(b) A person unlawfully dispossessed of land or tangible, moveable 
i property by another is justified in threatening or using force, but not 

deadly force, against the other when and to the degree the actor rea
sonably believes the force is immediately necessary to reenter the land 
or recover the property if the actor threatens or uses the force immedi
ately or in fresh pursuit after the dispossession; and 

(1) the actor reasonably believes the other had no claim of right 
when he dispossessed the actor; and 

(2) the other accomplished the dispossession by using fOl,'ce or 
threat against the actor. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 39-742. 

39·742. Protection of third lJerson's property.-A person is justified 
in threatening or using force, but not deadly force, against another 
to protect land or tangible, moveable property of a third person if: 

(1) under the circumstances as he reasonably believes them to be 
'I' the actor would be justified under § 39-741 in threatening or using force 
\ to protect his own land or property; and 

(2) the actor reasonably believes: 
(A) the third person has requested his protection; or 
(B) he has a legal duty to protect the third person's land or 

property; or ' 
. ~C) the third person is the actor's spouse, parent, or child, re-

SIdes WIth the actor, or is under the actor's care. 

COMMENTS OF LA W REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.42. 
Ill. Stat. Ann. ch. 38, § 7-3. 

Cross-References: 
CI::;.iIn of right, see § 39-1910. 
Cnme prevention, see § 39-754. 
;;Deadly force" defined, ;see § 39-701. 
Reasonable belief" defined see § 39-

107. ' 
"Unlawful" defined, see § 39-107. 

Comment: 
Section 39-741(a) covers defense of 

one's o\vn possession and subsection (b) 
reentry 'or repossession after unlawful 
dispossession. Section 39-742 justifies 
force to protect property belonging to 
specified third persons in certain cir
cumstances. Both sections employ the 
standa~d sliding-scnle-of-force formula
tion-only that degree of force reason
ably believed to be immediately neces-
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sary to protect possession is justified
and both make clear that deadly force is 
not justified. Present T. C. A. § 38-102 
similarly authorizes resistance sufficient 
"to prevent an illegal attempt by force 
to take or injure property in [the actor's] 
lawful possession." 

Who May Protect Property. 
Under § 39-741(a) a person may 

use force against another to protect his 
own property if it is in his "lawful 
possession." Thus one dispossessed of 
land by a court order could not forcibly 
defend it, but one leasing land from 
lawful claimants to the title could 
forcibly bar n, trespasser. 

A person is justified in using force 
against anothflr to protect a third per
son's property', under § 39-742, if under 
the circumstances he would be justified 
in using the force to protect his own 
property under § 39-741 and he has a 
legsl duty to protect the property, the 
third person requested his protection, or 
the third person is a family member. 
Clearly a person acting for the owner 
should be justified in using force to 
protect the owner's property. 

Force may be used only to protect 
property which falls within the three 
categories of third persons described in 
§ 39-742(2). These limitations hav!' not 
previously been applied in Tennessee 
and there is no case law on the subject. 

Nature of Interference and Type of 
Property. , 
It is to prevent or terminat2 a "tres

pass on the land or unlawful interfer
ence with the property" that a person 
is justified in using force under §§ 39-741 
(a) ancl39-742. 

The prohibition on the use of deadly 
force in defense of property is consistent 
with pl'eser,t Tennessee law. Brown v. 
State, 1 Tenn.Crim. App. 294, 441 S. w. 
(2d) 485 (1969). Protection of property 
is no defense to a deadly assault if the 
wounded party was a mere trespasser. 
Marks v. Borum, 60 Tenn. 87 (1873). 

CRIMINAL CODE 

The term "trespass" used in § 3~-741 
(a) is not synonymous with, but ,~on. 
siderably broader than, the offense of 
criminal trespass defined in § 39-1803. 

By using the terms "land" and "tangl,: . 
ble, moveable property," §§ 39-:141 and 
39-742 apply to both real and corporeal 
personal property. 

Reentry and Recapture. 
... If force is allowed to defend 

possession, it is only a small ex
tension to alloW' similar force to 
be used to regain possession im
me4iately after its loss. The ordi
nary citizen would regard a rule as 
unjust which attached legal conse
quences to a momentary advantage 
obtained by a thief or other 
wrongful taker. MOI'eover, it is [J,n 

ancient principle of the common law, 
commended by common sense, that 
when property is retaken on fresh 
pursuit it is deemed to be taken 
at the beginning of the IlIUrsuit. The 
retaking is not any the less imme
diate because the fresh pursuit turns 
out to be a protracted chase. 
Model P. C. § 3.06, Comment at 44 
(Tent. Draft No.8, 1958). 
Section 39-741(a) justifies the use of 

force to reenter or recov,e]' property if 
the possessor was unlawjtully dispos. 
sessed of it. The disposs(\ssion require- (: 
ment prevents a chattel mortgagee "" 
from forcibly repossessing the chattel 
from the mortgagor on thn latter's de· 
fault, even though the mortgage so 
provides, because the mort.g,ngee was not 
dispossessed of the property. In addi
tion, to justify the use, of force to 
reenter or recover property under § 39-
741(b), the force must be used "imme
diately or in fresh pursuit after the 
dispossession." This restric:tion will en· 
coU!'age resort to legal process to reo 
cover property except when the imme· 
diacy of the dispossession makes resort 
to self-help likely anyway. 

39-743. Use of device to protect property.-The justification af· 
forded by §§ 39-741 and 39-742 applies to the use of a device to protect 
land or tangible, moveable property if use of the device is reasonable : 
under all the circumstances as the actor reasonably believes them 
to be when he installs the device. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.43. 
Model P. C. § 3.06(5). 
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Cross-References: 
"Deadly force" «efined, see § 39-701. 
"Reasonable belief" defined, see § 39· 

107. 

JUSTIFICATION 

Comment: 
This sect~on is new to Tennessee law.~ 

:although its provisions are suhatan
'tially consistent with the common-law 
tort rule. See Whirley v. Whiteman, 38 
Tenn. (1 Head) 610 (1858). The sec
tion contemplates devices such as 
spike fences and barbed wire whose Use 
may evidence a conditional intent to 
injure a trespasser and thus without the 
se'!tion constitute an offensf:.'. 

Note that § 39-743 incorp'orates the 
restrictions on th(! use of force to pro
tect property set au'" in §§ 39-741.and 39-
742. For example, use of a sprmg gun 

)} 89-751 

or mantrap is not justified, because each 
threatens deadly force, and one is not 
justified in installing a device on a third 
person's property unless the ~hird pe~son 
occupies one of the categones speCIfied 
in § 39,.742(2). 

Section 3\l-743 measures the re:,!son
ableness of the use of a device in terms 
of circumstances apparent at the time of 
installation. This is contrary to the tort 
rule-reasonableness is determined ac
cording to circumstances extant at the 
time of injury-which the Commission, 
however, rejects for the purpose of cl'im
inallaw. 

Subchapter E. Law Enforcement 

39.751. Arrest and search.-(a) A peace officer, or a person act
ing in a peace officer's presence and at his direction, is justifi\ - in 
threatening or using force against another when and to the degree 
the actor reasonably believes the force is immediately necessary to 
make or assist in making an arrest or search, or to prevent or assist 
in preventing escape after arrest, if: 

(1) the actor reasonably believes the arrest or search is lawful or, 
if the arrest is made under warrant, he reasonably believes the war
rant is valid; and 

(2) before threatening or using force, the actor manifests his pur
pose to arrest '01' sear<:h and identifies himself as a peace officer or as 
one acting' at a peace officer's direction, unless he reasonably believes 
his purpose and identity are already known by or cannot reasona.bly be 
made known to the person to be arrested. 

(b) A person other than a peace officer (or one a<:ting at his di
rection) is justified in threatening or using force against anothe1! when 
and to the degree the actor reasonably believes the force is immediately 
necessary to make 01' assist in making a lawful arrest, or to prevent 
or assist in preventing escape after lawful arrest if, before threatening 
or using force, the actor manifests his purpose to and the reasons for 
the arrest or reasonably believes his purpose and the reason are al
ready known by or cannot reasonably be made known to the person to 
be arrested. 

(c) Only a peace officer is justified in threatening or using deadly 
force against another when and to the degree the peace officer rea
sonably believes the deadly force is immediately necessary to make an 
arrest, or to prevent escape after arrest, if the threat or use of force 
would have been justified under subsection (a) and: 

(1) the actor l'easonably believes the conduct for which arrest is 
authorized included the use or attempted use of deadly force; or 

(2) the actor l·easonably believes there is a substantial risk that 
the person to be arrested will cause death or serious bodily injury to 
another if the arrest is delayed. 

(d) There is no duty to retreat before threa{~ening or using deadly 
force justified by subsection (c). 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.51. 
Ill. Stat. Ann. ch. 38, §§ 7-5, 7-6, 7-9 

(u). 

Cross-References: 
Arrest, see T. C. A. tit. 40, ChIlo 6, 7, 
as amended. 

"Deadly force" defined, sec § 39-701-
Escape from ct'atody, see § 39-2307. 
Evading arrest, see § 39-~304. 
Justification to resist anest or search, 

sec §§ 39-731-39-733. 
"Law" defined, see § 39-107. 
"Peace officer" defined, sec § 3S-107. 
"Reasonable belief" defined, see § 39-

107. 
Reckless injury of innocent third per

son, see § 39-704. 
Resisting arrest or search, see § 30-

2303. 
Search and seizure, see'!'. C. A. tit. 

40, cll. 8, as amended. 
"Serious bodily injury" defined, see 

§ 39-107. 

Comment: 
Whetller one is justified in using force 

to effect an arrest or search turns, in 
the first instance, on whether he is 
authorized to make the arrest or search. 
The law of arrest and search determines 
who may arrest and search and under 
what circumstances. Section 39-751 does 
not of course set out the law of arrest 
or search, but presumes a lawful arrest 
or search (whether with or without 
warrant) or, in the case of a peace 
officer, one reasonably believed to be 
lawful. 

The section employs the standard slid
ing-scale-of-force formulation, under 
which only that degree of force reason
ably believed to be immediately neces
sary to arrest, search, or prevent escape 
is justified, and this formulation is con
sistent in substance with present law, 
T. C. A. § 40-808. In Love V. Bass, 145 
Tenn. 522, 238 S. W. 94 (1922), the 
court stated: "If after notice of the 
intention to arrest the defendant, he 
either fiees or forcibly resists, the officer 
may use all the necessary means to 
effect the arrest." However, this rule 
has been modified in State v. National 
Surety Co., 162 Tenn. 547, 39 S. W. 
(2d) 581 (1931) where the court said 
that "[e]xercise of the power of arrest 
for a misdemeanor in such manner as 
to be directly perilous of human life is 
not authorized by law." 

Subsection (a) clarifies existing law 
on whether force is justified on the basis 
of a peace officer's reasonable belief in 
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the legality of an arrest 01' search. T~ 
section reverses the common-law r 
that an officer acts at his peril if 
had no right to make an arrest witho 
II· warrant, or if his wal'rant wasil 
valid. See Poteete v. State, 68 Tenn. 2 
(1878); Galvin V. State, 46 Tenn. 2 
(1869). Peace officers ought not to hal 
to determine the legality of an arre 
01' search at their peril, however, sin 
courts often disagree about legali 
years after the event. 

A private citizen (not acting at 
peace officer's direction), on the oth 
hand, determines legality at his per' 
The Commission would frankly disco 
age citizen arrests, and subse(!tion ( 
requires an arrest lawful in fact and j 
law before a private citizen is justilL 
in r;,,~ng force to effect it. Note also th, 
the subsection does not mention seare, 
es, thus forbidding a private citizen 
use force to effect a search. 

Both subsections require one about 
usc force to identify himself, and su 
section (b) requires the private citize 
to inform the suspect of the reason f. 
the arrest. The present law, T. C .• 
§§ 40-806, 40-818 requires the officer , 
identify himself and state the canse , 
the arrest while the private citizen nee 
only state the cause of the arrest. T 
requirement I)f notification of the cau_ 
for arrest by' the police officer is eHm 
nated, but retained for the private citize 
and ratification of identity is require 
of both. However, if identity and t 
purpose to arrest and search are _ 
ready known to the suspect, Lewis 
State, 40 Tenn. 127 (1859) (pl'esullh 
to be known), or if malting them know 
was futile, Love V. Bass, 145 Tenn. 62' 
238 S. W. 94 (1922), neither notice .. 
re.quired under present law or und, 
subsection (a) or (b). 

The present law does not authort 
deadly force solely to effect the arres 
or prevent the escape of a misdemeanan 
Sta.te V. Dunn, 39 Tenn. App. 190, 2~ 
S. W. (2d) 203 (1943); Reneau V. Stat. 
70 Tenn. 720 (1879), or to prevent tt 
escape of a felon, or effectuate the arre 
of a felon if there is no reasonab, 
necessity. Scarbrongh v. State, 168 Ten, 
106, 76 S. W. (2d) 106 (1934). Lat. 
cases require the use of deadly force i 
the arrest of a felon to be absolutel 
necessary to be justified. Cathey v. Stat 
191 Tenn. 617, 235 S. W. (2d) 6L 
(1951). In those cases no distinction 
drawn between arrests by private cit 
zens and peace officers. Subsection (\ 
affords peace officers (but not priva, 
citizens, not even those acting at t. 
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direction of a peace officer) a'1lUrrow 
,;justification to use deadly force to arrest 
rir,prevent the escape of hIghly danger
.OU5 ,suspects whose rflmaining at large 
create a substantial risk of death or 
serious bodily injury to another. Cf. 
Scarbrough v. State, 168 Teun. 106, ''76 . 
S; w. (2d) 106 (1934) (allowing citizens 
to use deadly fa, -e). The justification of 
,this' subsection does not extend to search
es;: 'and subsection (c) applies the pre

'requisites of subsection (a) to the use 
of 'deadly force: the peace officer must 

o iea:llonably believe in the le!5ality of ~h(l 
arrest and, before threatemng or usmg 

a 'deadly force, he must manifest his pur
.... po~e and identify himself as a peace 

§ 39·'753 

officer unless his purp,ose and identi.ty 
are already known or cannot reasonably 
be made known. 

The necessity of the use of force "in 
those instances where it is authorized is 
governed by the' reasonable belief stand
ard. Although no warning ,befor~ the use 
of deadly force ("Stop or I'll shoot") 
ill' explicitly required" in most circum
stances, such a warning would be re
quired to establish the" peace oflicer's 
reasomible belief .in the necessity of the 
use of force. . . , 

Subsection (d) makes clear a peace. 
officer need not retreat 'before threaten-' 
ing 01' using deadly force under subsec
tion (c). 

39-752. Stop and frisk, halt at rr-adbIock.-A peace officer is justified 
in:threatening or using force~ but not deadly force, against another when 
and to the degree the actor reasonably believes the force is immediatelr 
n~cessary' to make a stop or frisk or halt at a roadblock, or to prevent 
escape after stop or halt, if: . , 

;Iid 
(J) the actor reasonably believes the stop, frisk, or halt is lawfur; 

, (2) before threatening or using force, the actor manifests his pur
pose to stop, frisk, or halt and identifies himself as a peace officer, 

o,l,lhless he l'easonably believes his purpose and identity are already known 
bt or cannot reasonably be made known to the person to be stopped or 
hEtlted. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
;Tex. P. C. Prop. Rev. § 9.52. 

:ci'oss-References: 
:\" . 'Halt at roadblock, see T. C. A. §§ 40-
- 621, 40-622, as amended. 
q' Justification to l'esist stop, frisk, 01' 
'h~lt, see §§ 39-'731-39-733. 

i"Law" defined, see § 39-107. 
,"Peace officer" defined, see § 39-107. 
;"Reasonable belief" defined, see § 39-

).07. 
.Reckless injury of innocent third per

f!9n, see § 39-704 . 
. )Resisting stop, frisk, 01' halt, see § 39-
.?~03. ' 
. !Stop ::md frisk, see T. C. A. §§ 40-601 
70-606, as amended. 

C~mment: 
lThis section parallels § 39-'751 and 

a~ords peace officers justification to use 

force to effect a stop and frisk or halt 
at a roal!bbck. The section hfl.s no 
counterpart in present law, which does 
iIOt aU.thorize a stop and frisk or halt 
as such. See chapter 6 of the Code of 
Criminal Procedure for the circum
stances in which such law enforcement 
t.actics are authorized. 

The prerF..quisites lor using force 
under this section are the same as under 
§ 39-'751: the peace officer must reason
ably believe the stop and frisk or halt is 
lawful and he must manifest his pur
pose and identity before using force. The 
standard sliding-scale-of-force formula
tion is also employed, but note that the 
justification of this section is restricted 
to peace officers and does not authorize 
deadly force. 

,;39-753. Prevention of escape from penal institution.-(a) A peace orreer, or guard employed by a penal institution, is justified in threaten-
} 
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ing or using force against a person in the custody of a penal institution 
when and to the degree the actor reasonably believes the force is im. 
mediately necessary to prevent the person's imminent escape from the 
:?enal institution, or from custody while away from the penal institution, 
or while being transported to or frnm the peIial institution. 

(b) A peace officer, or guard employed by a penal institution, is 
justified in threatening or using deadly force against a felon in the 
custody of a penal institution when and to the degree the actor rea. 
sonably believes the deadly force is immediately necessary to prevent 
the felon's imminent escape from the penal institution, or from custody 
while away from the penal im3titution, or while being transported to 
or from the penal institution. There is no duty to retreat before 
threatening or using deadly force justified by this subsection. 

COMMENTS OF LAW REVIstON COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.53. 
Ill. Stat. Ann. ch. 38, § 7-9(b). 
N.Y. Rev. Pen. Law § 35.30(5). 

Cross-References: 
"Custody" defined, see § 39-701. 
"Deadly force" defined, see § 39-701. 
"Escape" defined, see § 39-701. 
"Peace officer" defined, see § 39-107. 
"Penal institution'~ defined, see § 39-

107. 
"Reasonable belief" defined, see § 39-

107. 
Reckless injury of innocent third per:' 

son, see § 39-704. 

Comment: 
'fhis section justifies both force and 

deadly force to prevent escape from a 
penal institution; it complements § 39-
751, which deals with escapes from 
arrest, and both sections dovetail with 
§ 39-2307, which creates the offense of 
escape from custody. 

Only peace officers and guards em
ployed by penal institutions are covered 
by § 39-753, the Commission believing it 
unlikely that private citizens will at-, 
tempt to prevent escapes from penal 
institutions, and undesirable for them to 

do so in any event. "Penal institution" 
is defined in § 39-107 (code definitions) 
as "a place designated by law for the 
confinement of persons arrested fOl, 
charged with, or convicted of an of· 
fense;" "custody" is defined in similar 
terms in § 39-701, both definitions thus 
excluding juveniles, mental patients, 
and others confined pursuant to non· 
criminal proceedings. The' legality of 
the custody is immaterial, cf. § 39-2309, 
and "escape" is defined to exclude viola· 
tion of probation or parole conditions. 

This section is new to Tennessee law. 
Title 39, ch; 38 of the present Tennessee 
Code, contains numerous laws relating to 
escape, but the degree of force to be 
utilized in preventing escapes is not 
mentioned. Note that deadly force may 
only be threatened or used when that 
degree of force is immediately necessary 
to prevent an imminent escape from a 
penal institution or while being trans· 
ported to or from the same. Thus, deadly, 
force may not be used or threatened; ,'; 
against a felon who has already escaped 
and is at large unless it is permitted 
by OlLe of the justifications contained 
in this chapter. 

39·754. Crime prevention.-(a) A person is justified in threaten· j 
ing or using both force and deadly force against another when and to, 
the degree he reasonably believes the force or deadly force is immedi·; 
ately necessary to prevent the other's imminent commisElion of arson,: 
burglary, kidnapping, manslaughter, murder, rape or aggravated rape,' 
or aggravated robbery. , 

(b) There is no duty to retreat before threatening or using deadly' 
force justified by subsection (a). 
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COMMENTS OF LAW REVISION COMMISSION 

De!'iyation: 
Tex:P. C. Prop. Rev. § 9.54. 
Cf. Ill. Stat. Ann. ch. 38, § 7-1. 
Cf. La. Rev. Stat. § 14:20(1). 

Cross-References: 
Aggravated rape, see § 39-1303. 
Aggravated robbery, see § 39-1703. 
Arrest, see § 39-751. 
Arson, see § 39--1602. 
Burglary, see § 39-1802. 
"Deadly force" defined, see § 39-701. 
Defense of another, see S 39-733. 
Escape, see §§ 39-751, 39-753. 
Kidnapping, see § 39-1201. 
"Reasonable belief" defned, see § 39-

107. 
Self-defense, see §§ 39-731, 39-732,. 

Comment: 
The present Tennessee law justifies 

the use of force to prevent the commis
sion of a forcible felony, or a felony ac:
complished by surprise. Brown v. State, 
1 Tenn. Crim. App. 294, 44.1 S. W. (2d) 
485 (1969); Marks v. Borum, 60 Tenn. 87 
(1873). However, the term "forcible 
felony" has not been delineated by case 
law in Tennessee. See 4.0 C. J. S., Homi-

cide § 101. Section 39-754 focuses on 
those crimes whose potential for serious 
violence to the person, although perhaps 
not sufficiently immediate to invoke self
defense or defense of another justifica
tions, nevertheless poses a great enough 
risk to justify a deadly response. Sec
tion 39-754 is consistent with Tennessee 
law in requiring the deadly force to be 
immediately necessary to prevent the 
commission of the felony. See Brown v. 
State, 1 Tenn. Crim. App. 294, 441 S. W. 
(2d) 485 (1969). For example, if it is 
reasonable under the circumstances first 
to club a robber or threaten a burglar 
with p, pistol, shooting first is no!; justi
fiel]. Section 39-754 justifias deadiy force 
only when immediately necessary to pre
vent the imminent commission of one of 
the listed felonies and the use of deadly 
force to prevent escape is not justified 
under this section. This is consistent 
with Tennessee law which iustifies dead
ly force only for the prevention of the 
forcible felony. See Marks v. Borum, 60 
Tenn. 87 (1873). Section 39-754(b) ex
pressly negates any duty to retreat 
before threatening or using deadly 
force justified under subsection (a). 

Subchapter F. Special Relationships 

39·761. Parent-Child.-The thr.eat or use of force, but not deadly 
force, against a minor is justified: 

(1) if the actor is the minor's parent or is acting in loco parentis to 
the minor; and 

(2) when and to the degree the actor reasonably believes the force 
is necessary to discipline the minor or to safeguard or promote his 
welfare. i' 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.61. 
Ga. Stat. Ann. § 26-901(c). 
Wis. Stat. Ann. § 939.45(5). 

Cross·References: 
Computation of age, see § 39-106. 
"Deadly force" defined, see § 39-701. 
"Reasonable belief" defined, see § 39-

107. 

Comment: 
Section 39-761 preserves the tradi

tional parental right to use moderate 
force in restraint or correction of one's 
child and terminates it when the pal'. 
ent's custody rights in the child termi
nate. 'rhe term "in loco parentis" is 

well understood in the courts of other 
jurisdictions. See, e,g., Eitel v. State, 
182 S. W. il18 (Tex. Crim. App. 1916); 
67 C. J. S. Parent and Child §§ 71-77 
(1950). 

This section, and th~ others in this 
subchapter, employ the standard sliding
scale-of-force fOrmulatiol), with one ex
ception. "Immediately" is ilOt included to 
modify necessity because the use of force 
(punishment) often follows by som,~ 
time, especially in the parent-child rela
tionship, creation of the necessity for its 
use. In any event, under this section 
as well as under present law the issues 
of necessity, degree of force, and pur
pose of the force are questions of fact. 
A parent is punishable for an "excessiye" 
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punishment of his child, and what consti
tutes excess is ~\ question for the jury. 
Johnson v. State, 21 Tenn. (2 Humph.) 
283 (1837). 

CRIMINAL CODE 

Deadly force obviously is not justified 
in the parent-child situation, either un. 
der this section or the presfmt law. 

39-762. Educator-Minor student.-The threat or use of force, but 
not deadly force, against a minor is justified: 

(1) if the actor is entrusted with the care or supervision of the 
minor for a special purpose; and 

(2) when and to the degree the actor reasonabl~ be~ieve.s t?e. for~e 
is necessary to further the special purpose or to mamtam disCIplme In 
a group. 

COMMENTS OF LAW REVISION C0MMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 9.62. 

. Mod.el P. C. § 3.08(2). 

Cross-References: 
I<Deadly force" defined, see § 39-701. 
"Reasonable belief" defined, see § 39-

107. 

Comment: 
Although present law lumps together 

the parent-child and te.acher-stu~ent jus
tification, separate treatment IS neces
sary, and accorded by this section, be
cause of the different roles played by 
the parent and one ~aring. for or su
pervising another for a. speCIal purpose. 
As stated by the Model Penal Code re
porter: 

The variation [between the par
ent and teacher formulations] is de
signed to make clear the distinction 
between the position of the person 

charged with the general care of a 
minor and that of one performing a 
more limited protective function. The 
distinction is especially important in 
the case of teachers who mayor may 
not have a general responsibility 
with respect to the child and its 
moral and material welfare but 
who are likely to have independent 
duties of maintaining discipline 
within the class or school • . . . 
Model P. C. § 3.08, Comment at 72-
73 (Tent. Draft No.8, 1858). 
Camp . counselor, dormitory manager, 

study hall prefect, and baby-sitter are 
all included within the terms of the re
lationship defined' by this se~tion. T~is 
inclusiveness. is probably conSIstent WIth 
present law, although an explicit deter· . 
mination of this issue has not been 
found. See generally Jacob v. State, 22 
Tenn. 493 (1842). 

39-763. Guardian-Incornpetent.-The threat or use of force, but not 
deadly force, against a mental incompetent is justified: . . _ 

(1) if the actor is the incompete:lt's gua~'~ian or some?ne simIlarJ~ . 
responsible for the general care and lmperVlSlOn of the l1lcompetent, . 
and 

(2) when and to the degree the actor reasonably believes the force I 
is necessary: , 

(A) to safegul'l.i.'d and promote the incompetent s welfare; or 
(B) if the incompetent is in an institution for his care and 

custody, to maintain discipline in the institution. 

COMMENTS OF LAW REVISJON COMMISSION 

Derivation: 
Tex. P. C, Prop. Rev .. § 9.63. 
Minn. Stat. Ann. § 60~.06(8). 
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Cross-References: 
"Deadly force" defined, see § 39-701. 

Comment: . 
This section recognizes t.hat force is i 

sometimes necessary to restrain or pro· ; 

PUNISHMENTS 

tect a mental incompetent or, if he ·.Is 
confined in an institution, to for!:e his 
compliance with its rules. The Criminal 
Code does not deal with this problem 
outside the formal guardian-ward rela
tionship. 

The justification provided in this see~ 
tion may overlap to some extent that 
provided in § 39-734 (protection of life 
or health). For example, forcibly dis-

arming an incompetent during his suicide 
attempt as well as strait-jacketing and 
confining him in a padded cell during a 
fit will be justified under § 39-734 as 
weI! as under this section. Note finally 
that this section does not speak to pro
tecting one's self or another from harm 
threatened by the mental incompetent; 
this justification is afforded by subchap
ter C (protection of persons). 

CF...APTER 8 

PUNISH1vIENTS 
Subchapter A. General Provisions 

SECTION. 
39·801. Senten.ce in accordan.ce with 

criminal code. 
39·802. Types of offenses. 
39·803. Classification of felonies. 
39-804. Classification of misdemeanor/,!. 
39-805. Sentencing combinations. 
39-806. General principles of sentenc

ir!.g .• 

Subchapter B. Fines 
39-821. .. Criteria and methods for impos~ 

ing. fines; . 
39-822, OrdL'lary fine for felony. 
39-823. Ordinary fine for misdemeanor. 

SUbchapter C. Imprisonment 
39-831. Ordinary term imprisonment 

for felony. 
39-832. Imprisonment for misdemeanor. 

Subchapter D. Exceptional Sentences 
39-841. Fine based on gain. 

SECTION. 
39-842. Extended term imprisonment 

fol' habitual offender . 
39-843. Extended term imprisonment 

for organized criminal off;snd
er. 

39-844. Extended term imprisonment 
for habitual petty thief. . 

39-845. Concurrent and con secutive 
terms of imprisonment for 
felony. 

39-846. Capital felony penalty for mi
nor defendant. 

39-847. Reduction of third-degree fel
ony to misdemeanor. 

39-848. Admission of unadjudicated of
fense. 

SUbchapter E. Corporations and 
ASSOCIations 

39-861. Authorized punishments for 
corporation and association. 

39-862. Effect of fine on corporation 
and association. 

COMMENTS OF LAW REVI,SION COMMISSION 

Comment: 
The Criminal Code creates a new sen

tencing structure for Tennessee. The 
new structure for the first time ration
ally ailocates sentencing authority be
tween the legislature, which grades an 
offense's seriousness; the court, which 
fits the punishment to the individual of
fender and facts of his offense; and the 
correctional authorities, who measure 
and act on the convict's dangerousness 
and rehabilitative potential. Unlikfl pres
ent law, which includes a specific penalty 
with the definition of each offense, the 
new structure allots all offenses into one 
of four categories of felony or into one 
of three categories of misdemeanor. All 
authorized punishments, and the stand
ards to guide their imposition, are then 
collected in a single place, chapter 8. 

The felony categories authorize a flex
ible minimum and maximum term of 
il,llprisonment, with parole eligibility 
tIed to completion of the minimum term. 
Moreover, the new structure for the 
first time distinguishes clearly between 
the ordinary offender, for whom long
term imprisonment is unnecessary and 
self-defeating, and the dangerous offend
er, for whom extended imprisonment is 
often essential to protect society. 

Sentencing, under tit. 40, as amended, 
may be by either the judge or jury, 
T. C. A. § 40-1901, as amended, but in 
either case before sentenCing the court 
must conduct a separate trial-type sen
tencing hearing, at which the state and 
the defendant may offer relevant evi
dence, T. C. A. § 40-1902, as amended. 
Presentence reports, where available, are 
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~o be. c!,naidered by a judge before the 
ImpoSItion of sentence, T. C. A. § 40-
2801, as amended. 

The new structure, again for the first 
time in Tennessee, sets out det9.iled 
standards to guide the sentencing au
thority in the exercise of its discretion. 
And to ensure that the standards are 

CRIMINAL CODE 

followed and sentences assessed even. 
handedly throughout' the state, the 
Court of Criminal Appeals is authorized 
to review the appropriateness and. ~)ro. 
cedural and informational bases, at!l ;~/ell 
as the legality, of sentences. See T. C. A. 
§ 40-2410, as a.}~lended. 

Subchapter A. General Provisions 

39-801. Sentence in accordance with criminal code.-{a) A person 
adjudged guilty of an offense under this title shall be sentenced in 
accordance with this chapter. 

(b) renal laws enacted after the effective date of the Criminal 
Code shall be classified for sentencbg purposeB in accordance with 
this chapter. 

(c) Any offense defined by law outside this title, the sentence for 
which exceeds the sentence authorized. in this chapter for a felony of 
the third degree, constitutes for sentencing purposes a felony of the 
third degree. A person adjudged guilty under that law is deemed to be 
convicted of a felony of the third degree and shall be senten~ed for a 
felony of the third degree in accordance with this chapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.01. 
N.Y. Rev. Pen. Law §§ 55.10(1)-(2), 

60.00(1). 
Fed. Prop. Crim. Code § 3007. 

Cross-References: 
Effect of code, see § 39-103. 
"Felony" defined, see § 39-802. 

. Felony punishments, see §§ 39-822, 39-
831. 

"Law" defined, see § 39-107. 
"Misdemeanor" defined, see § 39-802. 
Misdemeanor punishments, see §§ 39-

823, 39-832. 

Comment: 
Chapter 8 contains all of the author

ized punishments and the standards for 
their imposition, and § 39-801(a) directs 

the court and counsel to this chapter 
for the sentencing law. , . 

Although pur~ly hortatory, subsectlCn 
(b) hopefully will guide future legisla· 
tures in grading newly-created offenses. 
OM important object of this c"de's sen
tencing provisions is the creation of a 
permanent, rational sentencing structure 
into which new offenses may be fitted as 
they are created. 

Subsection (c) conforms the penalty 
provisions of the many regulatory laws 
using criminal sanctions to the sentenc
ing structure of this code. Subsection 
(c) reflects the Commission's judgment 
that an offense authorizing punishment 
more severe than that authorized for a 
third-degree felony shoUld be in this 
code. 

39-802.· . Types of offenses.-(a) Offenses are designated as felonies 
or misdemeanors. 

(b) An offense is a felony if it is so designated by law or if a ; 
person adjudged guilty of the offense may be sentenced to death or . 
imprisonment for more than. one (1) year. . 

(c) An offense is a misdemeanor if it is so designated by law or if : 
a person adjudged guilty of the offense may be sentenced to imprison· ' 
ment for not more than one (1) year. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 39-804. 
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39·803. Classification of felonies.~(a) Felonies are classified ac
cording to the relative seriousness of the offense into four (4) cate
gories: 

(1) 
(2) 
(3) 

capital felonies; 
felonies of the first degree; 
felonies of the second degree; 

(4) felonies of the third degree. 
(b) An offense .. designated a felony, either in this title or in another 

law, without specification as to category is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 89-804. 

39·804. Classification of misdemeanors.-(a) Misdemeanors are 
classified according to the relative seriousness of the offense into three 
(3) categories: 

(1) dass A misdemeanors; 
(2) class B misdemeanors; _ 
(3) class C misdemeanors. 

(b) An offense designated a misdemeanor, either in this title or' 
in another law, without specification as to punishment or category is 
a class C misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Deri va tion : 
§ 39-802: T. C. A. § 39-103. 
§§ 39-803, 39-804: 

Tex. P. C. Prop. Rev. § 12.04. 
N.Y. Rev. Pen. Law §§ 55.05, 55.10. 
Fed. Prop. Crim. Code § 3003. 

Cross-References: 
Capital murder, see § 39-1105. 
"Conviction" defined, see § 39-107. 
E,~ceptional sentences, see subch. D. 
"Felony" defined, see § 39-802. 
Felony punishments, see §§ 39-822, 39-

83l. 
"Misdemeanor" defined, see § 39-802. 
Misdemeanor punishments, see §§ 39-

823, 39-832. 

Comment: 
Section 39-802 alters the felony

misdemeanor distinction and definition 
of present law, T. C. A. § 39-103. The 
present test is whether the confinement 
authorized for the offense is in the state 
penitentiary or the county jail. This 
code uses the length of possible sentence 
au~horized to distinguish between fel
omes (more than one year) and mill de
meanors (not more than one year). The 
recent proposal of regional correctional 
facilities to confine felons and to treat 

some l,Disdemeanants. render the present 
custodIal. test ur.rehable. No practical 
change IS wrought by the definitional 
change itself; it merely facilitates future 
changes in correctional treatment of con
victed persons. 

Each offense in the code is labeled a 
felony or misdemeanor and, within those 
classifications, is further labeled to re
flect the offense's seriousness, 'one of 
three categories of misdemeanor or four 
categories of felony. Sections 39-803(a) 
and 39-804(a) break sharply with pres
ent law, which affixes a specific penalty 
to each offense in the sl:utute defining 
the offense itself. The purpCiae is to pro
duce a rational grading structure for 
the code and, hopefUlly, for offenses 
added by future legislatures. 

Sections 39-803(b) and 39-804(b) speak 
primarily to offenses outi..ide thIS code 
and parallel §§ 801(c) and 801(d). Pres
ent T. C. A. §§ 39-104 and 39-105 provide 
one to ten year sentences for felonies 
and 11 months, 29 days and/or $1,000 
fine for misdemeanors for which punish
ments are not specifically provided. 

Once the decision is made to utilize a 
classification system, the question be
Cl''SleS how many classes to provide. New 
York and New Mexico currently recog-
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nize five classes of felonies; the proposed 
Kentucky Penal Code (1971) uses four 
classes; Pennsylvania and Hawaii use 
three classes. The Texas proposal uses 
three classes plus a capital offense class. 
The American Bar Association Project 
on Minimum Standards for Criminal 
Justice recommends that "All crimes 
should be classified for the purpose of 
sentencing into categories which reflect 
substantial differences in gravity. The 
categories should be very few in num
ber." Standards Relating to Sentencing 
Alternatives and Procedures at 15 (App. 
Draft 1968). 

Almost every state classifying misde
meanors uses three categories. New 

York, for example, uses class A and class 
B misdemeanors and "violations," which 
is also the system proposed in the Ken. 
tucky Penal Code revision. Hawaii's pro. 
posed code and the Model Penal Code 
use "Misdemeanor," "Petty Misdemean. 
or," and "Violation" categories. The com. 
mon ground of all is that the lowest 
class of misdemeanor-whatever it is 
called-does not carry a jail sentence 
and is punishable only by fine. The 
commission rejected this provision on 
the theory that activities not serious 
enough to merit some incarceration. 
should be regulated by means other than 
the criminal law. 

39-805. Sentencing combinations.-(a) Within the limits pre· 
scribed by this chapter, a court may sentence a person adjudged guilty 
of an offense to anyone of the following sentencing combinations: 

(1) to pay a fine; or 
(2) to probation; or 
(3) to pay a fine and to probation; or 
(4) to pay a fine and to imprisonment not to exceed thirty (30) 

days, the imprisonment either contemporaneous with or followed by 
probation; or 

(5) to imprisonment; or 
(6) to pay a fine and to imprisonment; or 
(7) to death. 

(b) This chapter does not deprive a court of authority conferred 
by law to forfeit property, dissolve a corporation, suspend or cancel a 
license or permit, remove a person from office, cite for contempt, or 
impose any other civil. penalty. The civil penalty may be included in the 
sentence. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.05. 
Fed. Prop. Grim. Code § 3001. 

Cross-References: 
Capital murder, see § 39-1105. 
Corporations and associations, see 

subch. E. 
Death penalty for minors prohibited, 

see § 39-846. 
Dissolution of corporation, see T. C. A. 

§ 48-1012. 
Effect of code, see § 39-103. 
Exceptional sentences, see subch. D. 
Fines, see subch. B. 
Imprisonment, see subch. C. 
Probation, see T. C. A. tit. 40, ch. 27, 

as amended. 
Sentencing hearing, see T. C. A. § 40-

2301, as amended. 
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Suspension of sentence, see T. C. A. 
§ 40-2702, as amended. 

Work-release, see T. C. A. § 41-1237. 

Comment: 
SUbsection (a) sets out an exhaustive: 

list of penal sanctions the sentencing 
authority may invoke following an ad· i 
judication of guilt; in doing so it restates! 
and expands T. C. A. tit. 40, ch. 27. It i 
provides, for example, for a sentence I 
including both short-term imprisonment: 
and continuing probation. The section j 
does not, however, impinge on a court's: 
civil remedies. Subsection (b) makes. 
clear that, either in addition to or to· i 
gether with the criminal sanction, a. 
court may cancel a liquor license, enjoin: 
the operation of a house of prostitution, ' 
or order destruction of gambling para· 
phernalia, to mention but a few exam·! 
pIes. ! 

39-806. General principles of sentencing.-(a) A court in sentenc
ing a defenda.nt shall impose the ;;:~~!nimum amount of custody or con
finement that is consistent with the protection of the public, the preven
tion of offenses, the gravity of the offense, and the rehabilitative needs 
of the defendant. 

(b) Total confinement in a penal institution is the least preferred 
sentence, and if the judge or jury determines to impose total t>.onfine
ment, it shall fashion the minimum and maximum terms in light of the 
criteria set out in subsection (a). 

(c) . A court in sentencing shall grant a defendant probation unle!Js, 
considering the criteria set out in subsection (a), it determines: 

(1) there is a great risk the defendant will not make a good faith 
effort to comply with the conditions of probation or will commit another 
offense while on probation; or . 

(2) the defendant needs correctional treatment most effectively 
afforded in a penal institution; or 

(3) that granting probation will significantly depreciate the grav
ity of the defendant's offense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.06. 
Model Sentenciil.g Act § 1. 
ABA Sentencing Standards §§ 2.2, 2.3. 
Model P. C. § ~.01(1). 

Cross-References: 
Appellate review of sentence, see 

T. C. A. § 40-2410, as amended. 
Credit against sentence, see T. C. A. 

§ 40-2501, as amended. 
Fine guidelines, see § 39-821. 
Parole guidelines, see T. (J. A. § 40-

2841, as amended. 
"Penal institution" defined, see § 39-

107. 
Probation, see T. C. A. tit. 40, ch. 27, 

as amended. 
Work-release, see T. C. A. § 41-1237. 

Comment: 
. This section, which has no counterpart 
In present law, provides guidelines for 
exercising sentencinlf discretion. It has 
three primary objectlves: furnishing the 
sentencing authority with at least a 
sense of direction; bringing consistency 

to the wildly variant sentences now im
posed across the state; and, perhaps 
m~st .importantly, pt:0viding the Court of 
Crlmmal Appeals WIth a foundation for 
fashioning standards to review the ap
propriateness of sentences. See T. C. A. 
§ 40-2410, as amended. 

Trice section also furnishes the defense 
and prosecution with a set of perimeters 
for the proper performance of their 
roles. 

Finally, the section makes clear that 
the judge or jury is to approach the 
sentencing decision from the standpoint 
of first considering probation, and only 
if there is good reason not to grant liro
baticm is the judge or jury to work from 
the ll'oint of least deprivation of liberty 
to the point of maximum deprivation. In 
addition the jury will for the first time 
be allowed to impose probation in those 
cases in which the jurors are presently 
faced with the either-or proposition of 
sentencing a defendant who does not de
serve a prison term or rendering a not 
guilty verdict they believe to be false. 

Subchapter B. Fines 

. 39-821. C-riteria and methods for imposing fines.-(a) In determin
mg the amount of a fine, the court shall consider: 

(1) a defendant's .ability to pay the amount of the fine' and 
(2) a defendant's ability to pay the fine at the time ~nd by the 

method directed; and 
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(3) the hardship likely to be imposed on a defendant's dependents 
by the amount of the fine and the time and method of paying it; and 

(4) the impact the amount of the fine and the time and method of c~· 
paying it will have on a defendant's ability to make reparation or 
restitution to ·the victim; and 

(5) the amount of a defendant's gain, if any, derived from com-
mission of the offense. . 

(b) When imposing a fine a court may direct a defendant: 
(1) to pay the entire fine when sentence is pronounced; or 
(2) to pay the entire fine at some later date; or 
(3) to pay a specified portion of the fine at designated periodic 

intervals. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
l'ex. P. C. Prop. Rev. § 12.21. 
Subsec. (a): Fed. Prop. Crim. Code 

§ 3302(1). 
Model P. C. § 7.02. 
T. C. A. § 40-3207. 
N.Y. Prop. Crim. Proc. 

Law § 215.10(1). 

Cross-References: 
Collection of fines, see T. C. A. tit. 40, 

ch. 26, as amended. 
Corporations and associations, see 

subch. E. 
Fine for felony, see § 39-822. 
Fine for misdemeanor, see § 39-823. 
Gain fine, see § 39-841. 
Restitution, see T. C. A. § 40-2304, as 

amendcd. 
Sentencing hearing, see T. C. A. § 4C'-

2301, as amended. 

Comment: 
Because criminal fines are sometimes 

counterproductive-for example, a fine 
sometimes harms the defendant's de
pendents more than the defendant, and 
it sometimes prevents restitution-sub
section (a) lists these and other rele-

yan.t factors for the court's consideration 
in determining whether and how much 
to fine a defendant. Subsection (a) has 
no, present counterpart in Tennessee law, 
except a recent consent order entered by 
the U.S. District Court for the Middle 
District in Harding V. Doyle, Civ. Act. 
l'lo. 639'" (M.D. Tenn. Dec. 21, 1971), 
which su..;stantially parallels subsection 
(a). 

Article 6, § 14 of the Tennessee Con
stitution limits the utility (>f the fine as 
a criminal sanction by requiring all 
fines in excess of $50 to be imposed by 
jury. 

Once a fine has beel!. imposed, subsec
tion (b) authorizes a variety of payment 
method alternatives, thus introducing 
additional flexibility into the sentencing 
decision. 

. Subsection (b) appears nlmost verbs
tim in the 1972 enactment of T. C. A. 
§ 40-3207 which further pl'ovides that: 
"Where the defendant is sfmtenced tCi a 
period of probation as w(~ll as a fine, 
that payment of the fine loe a condition 
of the sentence." The remainder of the 
section deals wIth enforcement of fines 
imposed, properly treated in tit. 40, ch. 
26. 

39-822. Ordinary fine for felony.-A court may sentence a defendant 
adjudged guilty of any category of felony to pay a fine, in an amount 
fixed by the jury, not to exceed five thousand dollars ($5,000). 

ICGMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment followin.g § 39-.823. 

39-823. Ordinary fine for misdemeanor.-(a) A court may sentence 
a defendant adjudged guilty of a class A misdemeanor to pay a fine, in 
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an amount fixed by the jury, not to exceed. one thousand dollars 
($1,000) . 

(b) A court may sentence a defendant adjudged ~uilty of a class ~ 
misdemeanor to pay a fine, in an amount fixed by the Jury, not to exceed 
five hundred dollars ($500). 

(c) A court may sentence a defendant adjudged guilty of a class C 
misdemeanor to pay a fine, in an amount fixed by the judge or jury~ not 
to exceeCl fifty dollars ($50). 

(d) If a law outside this title defines a misdemeanor and specifies 
the amount of fine, a judge or jury shaH fix the amount of fme in 
accordance with that law. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.23. 
Fed. Prop. Crim. Code § 3001(1). 

Cross-Refe:rences: 
Collection of fines, see T. C. A. tit. 40, 

eh. 26, as amended. 
"1i'elony" defined, see § 39-802. 
Felony outside code, see §§ 39-801, 39-

803. 
Gain fide, see § 39-841. 
"Law" defined, see § 39-107. 
"Misdemeanor" defined, see § 39-802. 
Misdemeanor outside code, see §§ 39-

801, 39-804. 
Sentencing hearing, see T. C. A. § 40-

2301, as amended. 

Subchapter C. 

Comment: 
The maximum fines authorized by 

these sections for felonies and misde
meanors are essentially arbitrary. This 
section would generally increase maxi
mum fines for most felonies. It would 
decrease the maximum fine authorized in 
only six cases: T. C. A. §§ 39-4405-39-
4408 (sedition and sabotage); § 39-4409 
(defects in war material production); 
§ 39-5004 (failure of race relations lob
byist to register); § 45-1118 (fraud in 
banking) ; § 60-113 (gas regulations); 
§ 18-205 (embezzlement by clerk or mas
ter). 

Section 39-823(d) speaks to the hun
dreds of laws outside the code that pro
vide a (misdemeanor) fine penalty. 

Imprisonment 

39-831. Ordinary term imprisonment for fclony.-(a) A court may 
sentence a defendant adjUdged guilty of a felony of the first degree: 

(1) to life imprisonment; or 
(2) to a term of imprisonment the minimum of which the court 

shall fix at not less than three (3) years nor more than fifteen (15) 
years and the maximum at not more than life imprisonment; or 

(3) to a term of imprisonment the minimum of which the court 
shall fix at not less than three (3) years nor more than ten (10) years 
and the maximum at not more than thirty (30) years. 

(b) A court may sentence a defendant adjudged guilty of a felony 
of the second degree to a term of imprisonment the minimum of _which 
the court shall fix at not less than two (2) years nor more than four (4) 
years and the maximum at not more than twelve (12) years. 

(c) A court may sentence a defendant adjudged guilty of a felony 
of the third degree to a term of imprisonment the minimum of which 
the court shall fix at not less than one (1) year nor more than two (2) 
years and the maximum at not more than six (6) years. 
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(d) Except as provided in subsection (e), no sentence may be 
imposed under this section in which the minimum term is longer than 
one-third (Va) of the maximum term. 

(e) Subsection (d) does not apply when this section authorizes a 
sentence to life imprisonment. Subsection (d) does not prohibit a court 
from sentencing a defendant adjudged guilty of a felony of the third 
degree to a term of imprisonment the minimum of which equals one (1) 
year and the maximum of which equals two (2) years. 

COM,MENTS OF LAW REVISION COMMISSION' 

Derivation: 
Tex. P. C. Prop. Rev. § 12.31. 
N.Y. Rev. Pen. Code § 70.00. 
Model P. C. § 6.07. 

Crml3-Referell,ces : 
Capital murder, see § 39-1105. 

, Concurrent or consecutive term of im
prisonment, see § 39-845. 

Credit against sentence, see T. C. A. 
§ 40-2501, as amended. 

Death penalty prohibited for minor de
fendant, sr.e § 39-846. 

Extended term imprisonment for fel
ony, see §§ 39-842, 39-843. 

"Felony" defined, see § 39-802. 
Good time credit, see T. C. A. §§ 41-

331-41-335. 
No parole for life sentance, see T. C. A. 

§ 40-2822, as amended. 
Parole r,ligibility, see T. C. A. tit. 40, 

ch. 28, subch. B, as amended. 
Sentencing hearing, see T. C. A. § 40-

2301, as amended. 

Comment: 
The minimum-maximum term combina

tion authorized by this section is new to 
Tennessee law and for the first time 
makes a rational allocation of sentencing 
authority between the legislature, which 
gr.ndes the offense'S seriousness; the 
court, which fits the punishment to the 
individual defendant and facts of his 
offense; and the correctional authorities, 
who measure and act on the convict's 
dangerousness and rehabilitative poten
tial. Section'39-831 provides a variety of 
authorized prison terms for felony of
fenses, thus furnishing the sentencing 
court with a flexible response to the 
offender and his particular offense. Be
cause ,parole eligibility is tied to service 
of the 'minimum term, the trial court is 
given a means to reflect the communi
ty's condemnation of a particular offense 
and offender, and it is antIcipated that 
high minimums will be res(!rved for the 
more aggravated offenses. Subsection 
(d) prohibits the trial court's encroach
ing on the correctional authority's dis-
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cret~on by l?rE}venting, for example, as
sessmg a mlmmum of four years and a 
maximum of five years for a third-degree 
felony. Subsection (e) excepts from this 
prohibition the life sentence and a spe
cial minimum punishment for the lowest 
felony. 

'l'he one-year mandatory minimum sen
tence serves the need of the department 
of correction for a minimum period in 
which to process, classify, and perhaps 
begin rehabilitating a convict. Once the 
minimum term assessed is served, how
ever, the board of pardons and paroles 
determines whether the convict is suffi
ciently rehabilitated to justify release 
on parole. See tit. 40, ch. 28. 

Section 39-831 effects a significant re
duction in maximum punishments au
thorized fOl' the ordinary felony offender. 
In doing' so it follows the recommenda
tion of the American Law Institute's 
Model Penal Code, the American 
Bar Association, the National Con· 
ference 011 Criminal Justice, and the 
National Council on Crime and Delin
quency. Complementing this reductioll 
for' the ordinary offender, this chapter 
identifies the dangerous offender and au
thorizes substantial confinement to iso· 
late him from society. 

Present law does not distinguish be· 
tween the ordinary and dangerous offend
er. In addition to the incredible variety 
of sentencing combinations available, 
present law offers a similar variety of 
maximum punishments: life, any number 
of years, 25 years, 20 years, 15 years, 12 
years, 10 years, 7 years-to mention 
fewer than half. But, when it is noted 
that '19.5% of all felony inmates in Ten
nessee were discharged in less than 
three years in 1960, this chapter's dis
tinction between ordmary and dangerous 
offenders is much closer than present 
law to the reality of our penocorrectional 
system. 

This section is adopted from the pro
posed revision of the Texas Penal COC!!. 
Other jurisdictions using three classes of 
felony sentences provide as follows: 

f 

PUNISHMENTS 

Hawaii Penal Code (Prop. Draft 
1970): 

Class A-No nummumj 20 year 
maximum 

Class B-No minimum; 10 year 
maximum 

Class C-No minimum; 5 year 
maximum 

Pennsylvania Proposed Crimes Code 
(1967): . 

Class A-Minimum up to % maxI
mum; 20 year maximum 
Murder: minimum up to 

10 years; life 
maximum 

§ 39·841 

Cluss D-Minimum up to % maxi
mum; 10 year maximum 

Class C-Minimum up to % maxi
mum; 7 year maximum 

Model Penal Code (§ 6.06): 
1st Degree-1-lO minimum; life 

maximum 
2nd Degree:""1-3 minimum; 10 year 

maximum 
3rd Degree-1-2 minimum; 5 year 

maximum 
(Alternate § 6.06) : 
1st Degree-1-10 minimum; 20 year 

01' life maximum 
2nd Degree-same as above 
3rd Degree-same as above 

39-832. Imprisonment for misdemeanor.-(a) A court may sen
tence a defendant adjudged guilty of a class A misdemeanor to impris
onment for a term less than one (1) year. 

(b) A court may sentence a defendant adjudged guilty of a class B 
misdemeanor to imprisonment for a term not to exceed ninety (90) 
days. 

(c) A court may sentence a defendant adjudged guilty of a class C 
misdemeanor to imprisonment for a term not to exceed ten (10) days. 

(d) The court muy, in its discretion, provide in the order of judg
ment suitable provisions and directions to the officer to whose custody 
the prisoner is committed as will ensure that a defendant adjudged 
guilty will be . allowed to serve his sentence on nonconsecutive days, 
and between specified hours, as may be stated in the judgment. The 
order may specify time limits beyond which a continued absence shall 
be considered an escape. The order may be revoked, suspended, 01' 

amended by the judge of the committing court at any time until the 
convicted person is lawfully released at 01' prior to the expiration of 
his sentence. The convicted person may elect at any time to serve his 
sentence on consecutive days. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.32. 
N.Y. Rev. Pen. Law § 70.15(1), (2). 

Cross· References : 
Credit against sentence, see ±: C. A. 

§ 40·2501, as amended. 
Extended term imprisonment for ha

bitual petty thief, see § 39·844. 
Good time credit, see T. C. A. §§ 41-

331-41-335. 
"Misdemeanor" defined, see § 39-802. 

Sentencing hearing, see T. C. A. § 40-
2301, as amended. 

Comment: 
Although again essentially arbitrary, 

the maximum jail terms for class A and 
B misdemeanors prescribed by this sec
tion are similar to those in the present 
law, which often prescribes a year or six 
months. The class C misdemeanor car
ries the minimum fine and jail time. 
Subsection (d) retains the provisions of 
present T. C. A. § 40-2719. 

Subchapter D. Exceptional Sentences 

39-841. Fine based on gain.-(a) If a defendant has gained money; 
or property by committing any category of felony, a court may sentence 
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§ 39-842 CRIMINAL CODE c,-c, PUNISHMENTS § 39-843 

th/3 defendant to pay a fine, in an amount fixed by the jury, not to 
exceed double the amount of the defendant's gain from committing the 
felony. 

(b) If a defendant has gained money or property by committing a 
cHass A or class B misdemeanor, a court may sentence the defendant to 
pay a fine, in an amount fixed by the jury, not to exceed double the 
amount of the defendant)s gain from committing the misdemeanor. 

(c) For purposes of this section, "gain" means the amount of money 
or value of property derived from the commission of an offense, less the 
amount of money or value of property returned to the victim or seized I 

by or surrendered to lawful authority before the sentencing hearing 
begins. 

COMMENTS OF LAW RIilVISION COMMISSION 

Derivation: 
. Tex. P. C. Prop. Rev. § 12.41. 

N.Y. Rev. Pen. Law § SO.OO. 

Cross-References: 
Collection of fines, see T. C. A. tit. 40, 

ch. 26, as amended. 
Corporations and associations, r:ee 

§ 39-861. 
Ordinary fines, see subch. B. 
Restitution, see T. C. A. § 40-2304, afl 

amended. 

Sentencing hearing, see T. C. A. § 40· 
2301, as amended . 

Comment: 
A fine based on the defendant's gain 

from committing an offense is a novelty 
in Tennessee law, but should prove useful 
in requiring those who have profited 
from their offenses to disgorge. The 
definition of. "gain" in subsection (c) 
encourages 'tne return of money or prop· 
erty to the victim. 

39-842. Extended term imprisonment for habitual offender.-(a) A 
court may sentence a defendant adjudged guilty of a felony of the 
second or third degree to an extended term of imprisonment if the court 
determines under subsection (c) that tht: defendant is an habitual 
offender. 

(b) The extended term of imprisonment for an habitual offender 
consists of: 

(1) a lrdnimulii term the ('Ourt shall fix at not less than three (3) \~ 
years nor more than ten (10) yeal'S and a maximum at not more than Ii 

thirty (30) years, if defendant stands adjudged guilty of a felony of 
the second degree; 

(2) a minimum term the court shall fix at not less than two (2) 
years n.or more than six (6) years and a ma.~imum at not more than. 
thirty (30) years, if defendant stands adjUdged guilty of a felony of : 
the third degree. . 

. (c) To determine that a defendant is an habitual offender; the court ' 
must find: 

(1) that the defendant previously has been convicted two (2) or . 
more times of any category of felony; and 

(2) that extended term imprisonment uf the defendant is neces- ; 
sary to protect the public. 
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COMMENTS OF LAW RU"'IISION COMMISSION 

Derivation: 
Tex: P. C. Prop. Rev. § 12.42. 
N.Y. Rev. Pen. Law § 70.10. 

Cross-References: 
"Conviction" defined, see § 39-107. 
"Felony" defined, see § 39-802. 
First degree felony punishment, see 

S§ 39-822, 39-831. 
'r- Habitual petty thief, see § 39-844. 

Notice of exceptional sentence, see 
T. C. A. § 40-1411, as amended. 

Ordinary felony impri~onment, see 
§ 39-831. 

Sentencing hearing, see T. C. A. § 40-
2301, as am~nded. 

Comment: 
This section changes the present habit

ual offender law, T. C. A. tit. 40, ch. 2S, 
in that: (1) a reasonable variety of pun
ishments is authorized and the court is 
afforded wide discretion in tailoring the 
punishment to the individual habitual 
offender and his pattern of conduct. 
Present law provides only one penalty, 
life imprisonment, which results in in
frequent use of the sanction. (2) A pre
diction of dangerousness is required. \3) 

Section 39-842 eliminates the requirement 
that the offen1!es be within designated 
categories, see present T. C. A. § 40-
2801, and changes the number of re
quired prior offenses from three to two. 
The net effect of these changes along 
with (1) above should be an increased 
utilization of the habitual offender sanc
tion. Section 39-S42 does not apply to the 
repeater misdemeanant, whose most irri
tating manifestation, the habitual petty 
thief, is instead treated separately un
der § 39-844. 

It should be noted thai; the first degree 
felony is not included as a "trigger" of
fense in this section because it author
izes a sentence of life imprisonment in 
every case. The definition of "felony" in 
§ "39-802 also alters the present habitual 
offender statute by allowing an increased 
availability of foreign and federal fel
ony convictions for enhancems!lt pur
poses, regardless of whether thd act is 
a felony in domestic law. Me~nwhiIe, 
the definition of "conviction" in § 39-107 
insures the equitable imposition of the 
sanction with regard to criminal epi
sodes. 

39-843. Extended term imprisonment for organized criminal offender. 
-(a) A court" may sentence a defendant adjudged g~ilty .of a felon.y 
of the second or third degree to an extended term of Imprlsomnent If 
the court determines under subsection (c) that the defendant is an 
organized criminal offender. 

(b) The extended term of imprisonment for an ol'ganized criminal 
offender consists of: 

(1) a minimum term the court shall fix at not less than three (3) 
years nor more than ten (10) years and a maximum at not more than 
thirty (30) years, if defendant stands adjudged guilty of a felony of 
the second degree; 

(2) a minimum term the court shall fix at not less than two (2) 
years nor more than six (6) years and a maximum at not more than 
thirty (30) years, if the defendant stands adjudged guilty of a felony 
of the third degree. 

(c) To determine that a defendant is an organized criminal offender, 
the court must find: 

(1) that t~e d~fendant stands adjudged guilty of a felony under 
§ 39-1102; § 39-1201; § 39~1602; chapter 19; chapter 20; § 39-2102 or 
39-2105; § 39-2203; § 39-2604 or 39-2605; § 39-2704; chapter 28; or 
chapter 29; and 

(2) that the felony of which the defendant stands adjudged guilty 
is part of a pattern of conduct: 

(A) constituting one or more off,enses under the law of this state 
or another jurisdiction; and . 
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(B) continuing over a protracted period of time not less than 
three (3) months; and 

(C) carried on in concert by the defendant and five (5) or more' 
other persons; and 

(3) that extended term imprisonment of the defendant is neces. ' 
l!Iary to protect the public. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: . 
, Tex. P. C. Prop. Rev. § 12,.i3. 

Fed. Prop. Crim. Code § 3203. 

Cross·Ref~:rences : 
First-degree felony punishment, see 

§§ 39-822, 39-83l. 
Gain fine, see § 39-841. 
"Law" defined, see § 39-107. 
Notice of exceptional sentence, see 

T. C. A. § 40-1411, as amended. 
Ordinary felony imprisonment, see § 89-

831. 
Sentencing hearing, see T. C. A. § 40-

2301, as amenned. 

Comment: 
In attempting to identify the partici

pant in organized crime, this section 
employs the three definitional elements 
generally believed to evidence such par
ticipation: selected offenses committed 

in concert with others as part of a 
criminal enterprise continuing over a " 
long period of time. The three-month' 
requirement applies to both the "pat. 
tern of conduct" and the defendant's per
sonal participation in the conduct. This 
section tracks the proposed Federal Or
ganized Crime Control Act of 1969, S. 
30, 91st Cong., 2d Sess., § 1001, as well ' 
liS a similar provision in the Proposed 
Federal Criminal Code. 

The designated offenses are murder 
(§ 39-1102), kidnapping (§ 39-1201), ar
son (§ 39-1602), theft (ch. 19), fraud 
(ch. 20), bribery (§ 39-2102), tampering 
with a witness (§ 39-2105), aggravated 
perjury (§ 39-2203), aggravated promo
tion of prostitution (§ 39-2604), com
pelling prostitution (§ 39-26(5)! aggra
vated gambling promotion (§ 39-2704), 
weapons (eh. 28), and drugs (ch. 29). 

39·844. Extended term imprisonment for habitual petty thief.-(a) 
A court may sentence a defendant adjudged guilty of misdemeanor 
theft under chapter 19 to an extended term of imprisonment if the 
court deterinines under subsection (c) that the defendant is an habitual 
petty thief. 

(b) The extended term of imprisonment for an habitual petty thief' 
consists of a minimum the court shall fix at not less than one (1) year 
nor more than two (2) years and a maximum at not more than six (6) 
years. 

(c) To determine that a defendant is an habitual petty thief, the 
court must find: 

(1) that defendant previously has been convicted two (2) or mora : 
times of misdemeanor theft; and 

(2) that extended term imprisonment of the defendant is neces· : 
sary to protect the public. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.44. 
Conn. Gen. Stat. § 53~42(a). 

Cross-References: 
"Conviction" defined, see § 39-107. 
Gain fine, see § 39-841. 
"Misdemeanor" defined, see § 39-802. 
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Notice of exceptional sentence, see [ 
T. C. A. § 40-1411, 5S' amended. . 

Ordinary misdemeanor imprisonment, ! 

see § 39-832. : 
Sentencing hearing, see T. C. A. § 40- : 

2801, as amended. 
Theft, see ch. 19. 

Comment: 
This section elevates to third-degree 

felony level for punishment p1;lrI?oses t~e 
, third misdemeanor theft conVIctlon. It IS 

aimed primarily at the misdemeanor bad 
check writer and shoplifter, but of course 
applies to all theft offenses. 

39.845. Concurrent and consecutive terms of imprisonment for feI· 
.! ony.-(a) If a defendant has been 3;djudged guilty.of more than one 
: felony offense, the judge shall determme whet~er to Impo~e ?On~Ul're~t 
; or consecutive sentences for the offenses, subJect to the InmtatIons 111 

f subsections (b)-(e). Sentences are deemed to run concurrently unless 
i the judge states in the sentence that they run consecutively. 

(b) The judge shall consider the gravity and circumstances of the 
offenses and the history, character, and rehabilitative needs of the de

, fendant in determining whether to impose consecutive sentences. 
(c) The judge may not impose consecutive sentences for offenses 

: arising out of a single criminal episode. 
(d) If the judge lawfully determines to impose consecutive sen

tences, the aggregate minimum of all sentences imposed may not exceed 
ten (10) years' imprisonment and the aggregate maximum of all sen
tences imposed may not exceed thirty (30) years' imprisonment unless 
an offense for which the defendant is sentenced authorizes life impris-

I oument. 
(e) The limitation in subsection (d) applies: 

(1) if a defendant is sentenced at the same time for more than one 
offense; or 

(2) if a defendant is sentenced at different times for one or more 
offenses all of which were committed prior to imposition of sentence 
for anyone or more of them; or 

(3) if a defendant has already been sentenced by a court of this 
state, other than the present sentencing court, or by a court of another 
state or federal jurisdiction. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.45. 
Ped. Prop. Crim. Code § 8206. 

Cross-References: 
"Criminal episode" defined, see § 39-

107. 
Joinder of multiple offenses, see T. C. 

A. §§ 40-1602, 40-1603, as amended. 
Multiple sentences prohibited, see § 39. 

30l. 
Notice of exceptional sentence, see 

T. C. A. § 40-1411, as amended. 
Sentencing hearing, see T. C. A. § 40-

2301, as amended. 

Comment: 
T. C. A. § 40-2711 presently vests the 

trial court with discretion to decide 
Whether or not to cumulate sentences 
when a defendant is adjudged guilty of 

two or more offenses. This discretion is 
unconfined' and unstructured, and the 
Supreme Court has reviewed its exerCise 
according to the abuse-of-discretion 
standard that, of \!ourse, nearly always 
results in upholding the trial coun. See, 
e.g., Britt v. State, 2 Tenn. Crim. App. 
581, 455 S. W. (2d) 625 (1969). 

The rationale for authorizing consecu
tive sentences is that the multiple offend
er, like the habitual offender, may be 
dangerous and require long-term impris
onment for the protection of society. 
This rationale is but dimly recognized 
in present law, which appears to sen
tence offenses rather than offenders, and 
§ 39-845 revises this law to accomplish 
the proper objectives of the consecutive 
sentence authorization. 
, Subsection (a) continues the present 

!f!,W'S authorization for consecutive sen
tences, and subsection (b) provides 
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standards to guide the trial court in de
ciding when to impose consecutive rather 
than concurrent terms. 

Subsection (c) conforms to the com
pulsory joinder-multiple convictions
single sentence policy of ch. 3 (multiple 
prosecutions and double jeopardy) and 
tit. 40, ch. 16, as amended, (joinder, sev
erance, and consolidation); offenses aris
ing out of a single criminal episode are 
treated as one unit throughout this code 
and consecutive sentences are thus in
appropriate for them. The definition of 
"criminal episode" is discussed in the 
comments to § 39-107 and ch. 3. 

Subsection (d) limits the aggregate 
of all consecutive terms lawfully imposed 
to that already prescribed for the most 
dangerous offenders, §§ 39-842 (habitual 
offender) and 39-843 (organized criminal 
offender), with exceptions, of course, for 
the capital and first-degree felon. 

, The application of the aggregate term 
limitation in subsection (d) is spelled 
out in the three subdivisions of subsec
tion (e). The defendant convicted of mul
tiple offenses in a single trial is the 
most common occasion for choosing be
tween concurrent or consecutive terms, 
and if! described by subdivision (1). Sub
division (2) contemplates a defendant 
who is sentenced for offenses A and B 

'r':'l 
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after he has committed undiscovered of. ~ Notice of exceptional sentenN, see 
fenses X and Y. When he is later sen· T. C. A. § 40~1411, as amended. 
tenced for offenses X and Y, the total, '. Sentencing hearing, see T. C. A. § 40-
term for those offenses, when added to 2301, as amended. 
the already imposed term for offenses Third-degree felony punishments, see 
A and B, may not exceed the minimum I §§ 39 822 39 831 
10-maximum SO-year limitation of sub. 'I . - , - . 
section (d); and subsection (d) applies !, Comment: 
whether, at the time defendant is sen·' Section 39-847 essentially retains pres-
tenced for offenses X and Y, he is serv.:, . { ent law. It preserves the trial court's 
ing his sentence for offenses A and B or " discretion to deal appropriately with, for 
has completed serving that sentence. On i 6'1 example, ~ first off~nder who .does. not 
the other hand, if defendant commits a ,merit even a year ill the pemtentlary. 
new offense after being sentenced, either' ! 

§ 39-861, 

Reduction to misdemeanor also avoids 
the collateral consequences of a felony 
conviction-e.g., loss of voting rights, a 
serious criminal record. . 

T. C. A. § 40-2703 authorizes the jury 
to take similar action in commuting a 
one-year minimum prison sentence to a 
workhouse term of less than one year. 
Since third-degree felonies carry a mini
mum of 1-2 year imprisonment, the re
duction of that sentence to a misde
meanor term is only a slight change from 
present law. 

for offenses A and B or X and Y, for ex. ~.~ 
ample, while on bail or probation or 
parole or in the penitentiary, the limita. , 
tion of sUbsection (d) does not apply 
and defendant may be sentenced to the 
maximum term authorized for the new 
offense. 

39·848. Admission of unadjudicated offense.-(a) A defendant may 
,; admit during the sentencing hearing his guilt of one or more unadjudi
j eated offenses and request the court to take each into account in 

,I determIning sentence for the offense or offenses of which he stands 
,";: adjudged guilty. The court may not take into account an admitted Subdivision (3) describes the final ap. 

plication of the limitations in subsection 
(d) and covers, for example, a defendant 
already serving a sentence imposed in 
one county who is subsequently convicted 
and sentenced in another county. The 
court in the second county must add the 
first county term to whatever tenn it 
assesses and the sum may not exceed the' 
minimum 10-maximum 30-year limita· .. 
tion. 

l offense of a higher category than any of the offenses of which defendant 
stands adjudged guilty. 

(b) Before the court may take into account an admittec' offense, 
the court must obtain consent from the district attorney withjurisdic
tion and venue over the offense. 

(c) If the court takes into account an admitted offense, sUDseque;+' 
prosecution of the defendant is barred for the admitted off\ .. nse. 

39·846. Capital felony penalty for minor defendant.-A defendant· 
adjudged guilty of a capital felony who was younger than eighteen (18) 
years at the time he committed the felony a,hall not be sentenced to ' 
death, but shall be sentenced for a felony of the first degree. 

(d) An admission by a defendant made or attempted to be made 
under this section shall not be admissible as evidence in any subsequent 
prosecution. 

COMMENTS OF LAW REVISION COMHlI1..)ION 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 12.46. 

Cross-References: 
Capital murder, see § 39-1105. 
Computation of age, see § 39-106. 

First-degree felony punishments, see J 

§§ 39-822, 39-831. 
Sentencing hearing, see T. C. A. § 40·' 

2301, as amended. 

Comment: 
This section is new to Tennessee law.; 

39·847. Reductiolll of third·degree felony to misdemeanor.-A court: 
may set aside a judgment of guilt of a felony of the third degree, and 
enter a judgment of guilt and sentence a defendant for a class A misde
meanor, if the court finds, after considering the gravity and circum· 
stances of the felony committed and the history, character, and 
habilitative needs of the defendant, that it would be unduly harsh to 
sentence the defendant for the felony of which he was adjudged guilty. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
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Tex. P. C. Prop. Rev. § 12.47. 
Fed. Prop. Crim. Code § 3004. 

Cross-References: 
Misdemeanor punishments, see §§ 39· 

823, 39-832. 

Derivation: 
Tex. P. C. Prop. Rev. § 12.48. 
Hawaii Prop. Pen. Code § 607. 
Model P. C. § 7.05(4). 

Cross-References: 
Detainers, see T. 0, A. tit. 40, ch. 31, 

subch. B, as amer:cled. 
Notice of exceptional sentence, see 

T. C. A. § 40-1411, as amended. 
Offepse categories, see §§ 39-803, 39-

804. 
Sentencing hearing, see T. C. A •. ~ 40-

2301, -l1s amended. 

Comment: 
'l'his novel provision permits a defend

ant, if the district attorney and trial 
court agree, to "clean the slate" of un
charged offenses by having the judge or 

jury take them into account in assess
ing Ii sentence for the instant offense 
of which t,l}e defendant stands convicted. 
'I'he appropriate application of this sec
tion will help prison morale and encour
age rehabilitative efforts by removing 
the threat of future prosecution and re
strict to some extent the cu:rrent wide
spread use of detainars. It will also im
prove law enfQ:l'1!ement's clearance rate 
and permit the prosecution to dispose of 
many offenses in a single criminal action. 

The type of offense a defendant may 
successfully admit is limited-tor exam
ple, he may not in a theft case· admit 
murde:t and bar subsequent prosecution 
for that offense-and subsection (b) pre
vents one court from wiping out charges 
before another court without first oh
taining the prosecutor's permis.sion. 

Subchapter E. Corporations and Associations 

39·861. Authorized punishments for corporation and association.
(a) If a corporation or association is adjudged guilty of an offense 
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§ 39-862 CRIMINAL CODE 

that provides a penalty consisting of a fine only, a court may sentence 
the corporation or association to pay a fine, in an amount fixed by the 
judge or jury, not to exceed the fine provided by the offense. 

(b) If a corporation or association is adjudged guilty of an offense 
that provides a penalty including imprisonment, or that provides no 
specific penalty, a court may sentence the corporation or association to 
pay a fine, in an amount fixed by the judge or jury, not to exceed: 

(1) ten thousand dollars ($10,000) if the offense is a felony of any 
category; or 

(2) two thousand dollars ($2,000) if the offense is a class A or 
class B misdemeanor; or ' 

(3) fifty dollars ($50) if ~he offense is aclasIS C misdemeanor. : 
(c) In lieu of the fines authorized by subsections (a) and (b) (1) 

and (b) (2). if a court finds that the corporation or association gained)' 
money or property through the commission of a felony or class A or 

, class B misdemeanor, the court may sentence the corporation or associa. 
tion to pay a fine, in an amount fixed by the judge or jury, not to exceed 
double the amount gained, in accordance with the criteria set out in 
§ 39-841. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
'fex. P. C. Prop. Rev. § 12.51. 
N.Y. Rev. Pen. Law §§ 60.25, 8J.10. 

Cross-References: 
"Association" defined, see § 39-107. 
Criminal responsibility of corporation 

and association, see ch. 5, subch. B. 
Criminal responsibility of agent for 

own act, see § 39-525. 
Criteria :for imposing fines, see § 39-

821. 
Dissolution of corporation, see T. C. A. 

§ 48-1012. ".I 
Effect of fine on corporation and asso-

ciation, see § 39-862. 
"Felony" defined, see § 39-802. 
"Gain" defined, see § 39-841. 
Probation, see T. C. A. tit. 40, ch. 27, 

as amended. 
Sentencing hearing, see T. C. A. § 40-

2301, as amended. 

Comment: 
All authorized punishments for a cor· 

poration or association convicted of an 
oliense (whether under this code or an· 
other law) are set out in this section. If 
the offense itself (outside this code) pre· 
scribes the fine, the amount prescribed· 
controls under subsection (a). If the of·, 
fense authorizes imprisonment, either 
exclusively or in combination with a fine" 
or if it contains no penalty, subsection' 
(b) lists the authorized punishments 
based on the classification of the offense. 
Offenses contemplated by subsection (b) 
may be located either in or out of this 
w~ , 

Subsection (c) authorizes the gain 
fine alternative for all but class C mis·' 
demeanors; see the comment to § 39-841.; 

Heretofore, 'I'ennessee courts have been' 
hampered in dealing with corporate of· i 
fenders by the lack of appropriate sane· i 
tions. This section should rectify thai: 
situation. ' 

39-862. Effect of fine on corporation and association.-A fine int.! 
posed as punishment for commission of a crime by a corporation,! ' 
partnership or other association may be collected only i:rom the assets i 
of the defendant corporation, partnership or other association and not; 
from the individual assets of the stockholders, partners, or memberBt 
thereof who are not individually criminally responsible for the con·' 
duct forming the basis of the conviction. 
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~ Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
New •. 

, Cro~s-References: 
"Association" defined, see § 107. 

, Collection of fines, see T. C. A. tit. 40!,. 
, ch. 26, as amended. 
! Criminal responsibility of agent for 
; his own act, see § 39-525. 

This section ensures that the imposi-
tion of a fine on a partnership, for ex
ample, will have the same effect as a 
fine imposed on a corporation. The fine 
may be paid out of the assets of the 
organization but partners, stockholders, 
and members of the organization not in
dividually responsible for the crime are 
not indepe:r;dently liable for the fine. 

CHAPTER 9 
PREPARATORY OFFENSES 

· SEC'l'10N. 
: 39-901. Criminal attempt. 
; 39-902. Criminal conspiracy. 
; 39-903. Criminal solicitation. 

SECTION. 
39-904. Renunciation defense. 
39-905. No offense. 

39-901. Criminal attempt.-(a) An individual, corporation, or asso
, ciation commits criminal attempt if, acting with the kind of culpability 
· otherwise required for the offense: 

(1) he intentionally engages in action or causes a result that would 
constitute the offense if the circumstances surrounding his conduct 
were as he believes them to be; or 

· (2) he acts with intent to cause a result that is an element of the 
· offense, and he believes his conduct will cause the result without fur

ther conduct on his part; or 
(3) he acts with intent to complete a course of action or cause 

a result that would constitute the offense, under the circumstances 
surrounding his conduct as he believes them to be, and his conduct 
constitutes a substantial step toward commission of the offense. 

(b) Conduct does not constitute a substantial step under subsection 
(a) (3) unless the actor's entire course of action is corroborative of 
his intent to commit the offense. 

(c) It is no defense to prosecution for criminal attempt that the 
offense attempted was actually committed. 

(d) Criminal attempt to commit a capital felony is a felony of the 
first degree. Criminal attempt to commit a felony of the first degree is 
a felony of the second degree. Criminal attempt to commit a felony of 
the second degree is a felony of the third degree. Criminal attempt to 
commit a felony of the third degree is a class A misdemeanor. Criminal 
attempt to commit a class A misdemeanor is a class B misdemeanor. 
Criminal attempt to commit a class B or C misdemeanor is a class C mis
demeanor. 

COMMENTS OF LAW REvISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 15.01. 
Model P. C. § 5.01. 

Cross-References: 
"Act" defined, see § 39-107. 
"Association" defined, see § 39-107. 
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Attempt as lesser included offense, see 
T. C. A. § 40-2203, as amended. 

"Conduct" defined, see § 39-107. 
"Element of offense" defined, see § 39-

107. 
Facilitation, see § 39-503. 
M1.lltiple sentences for inchoate and ob

ject offenses prohibited, see § 39-30l. 
Renunciation defense, see § 39-904. 

Comment: 
This general attempt statute is not 

new to 'l'ennessee law. See T. C. A. § 39-
603. However, the separate attempt stat
utes accompanying several offenses in 
the present law, e.g., T. C. A. § 39-503 
(attempt to burn property), T. C. A. 
§ 39-4410 (attempt to commit sabotage), 
T. C. A. § 39-3305 (attempt to suborn 
perjury), are combined into this one sec
tion. The offense of criminal attempt, 
as defined in § 39-901, applies in con
junction with all of the offenses defined 
in the Criminal Code. Furthermore, un
der this general statute the elements 
necessary to establish criminal attempt, 
and the penalties for its commission, are 
uniform, whereas under present law the 
elements of and penalties for an at
tempt vary widely depending upon the 
particular offense attempted. See gen
erally Model P. C. § 5.01, Comment at 
24-25 (Tent. Draft No. 10, 1960). 

Criminal attempt is an inchoate of
fense directed at the single actor whose 
intent is to commit an offense, but whose 
actions, while strongly corroborative of 
his criminal intent, fail to achieve the 
criminal objective intended. Accordingly, 
the offense is basically one of criminal 
intent coupled with acts that clearly dem
onstrate the actor's proclivity toward 
criminality. 

Subsection (a): Elements of Offense. 
Subsection (a) defines three varieties 

of the offense of criminal attempt; all 
three varieties retain the traditional re
quirement of specific intent to commit 
an offense. Thus, an actor must either in
tentionally engage in criminal acts or 
intend to accomplish a criminal result. 
This requirement is r.;"nsistent with pres
ent law, sec Clark v. State, 86 Tenn. 511, 
S S. W. 145 (1888); State v; Johnson, 2 
Shannon's Cases 539 (1877). 

Subdivisions (1)-(3) are not intended 
to define mutually exclusive kinds of 
criminal attempt, however. Rather, these 
three subdi0.sions set out alternative 
statutory tel)\;..'" for determining if a 
course of cOllihl,~" that does not produce 
a proscribed h..<l~li ~..!: .be classified as 
an attempt to commit an offense. Subdi
vision (1) is directed at a completed 
course of conduct, while subdivisions (2) 

80 

'M . ,-' 

1'1 ! ;. 
1 i 

CRIMINAL CODE I I , , 
and (3) focus on conduct that is incom'li ! 
plete in the sense that it is cut short at, I 
some point in time before accomplish. f ! 
ment of the intended criminal objective. I ! 
Thus, a completed course of conduct con· 1 I 
stituting a criminal attempt under sub. !',' t 
division (1) could also. include conduct l.. ! 
sufficient to establish attempt respon. i 
sibility under subdivisions (2) and (8) j 

In addition to the elements reqnU:ed I 
by subdivision (1), (2) or (3), to be! I 
convicted of criminal attempt the actor I' I. 
must act "with the kind of culpability I 
otherwise required" for the object of. 0 J 
fense. Usually this culpability element ' i 
will apply to circumstances surrounding I i 
~onduct that. ~re included as an element II 
m ~he defimtlOn of the object offense,! I 
'F0 Illustrate, assume the object offense i 1 
IS sale of a firearm to an intoxicated I 1 
person, § 39-2704, for which recklessness I ~ 
with respect to the intoxication of the I I 
buyer (a circumstance surrounding con. I { 
duct} suffices to establish guilt. An actor ! 
could be convicted of attempted sale of 'I 
a firearm to an intoxicated person if he t 

was reckless about whether· the buyer } 
were intoxicated (culpability otherwise t I 
required for the offense) and intention. [1'01 
ally offered to sell the firearm in a man· f I 
ner constituting a "substantial step" L! 
toward committing the offense. : 

One objective of § 39-901 is to elimi. " ! 
nate what are commonly labeled the Ie· [\ i 
gal and physical or factual impossibilityJ 
defenses from the law of attempt. The'~ 
distinction sometimes made by courts f t 
petween legal and phy,sical impossibility I ! 
IS nebulous, and in ap}:;~ ':i,ng § 39-901 the j t 
difference is immaterial."'rhe present law I ~ 
in this regard is complex and confusing, 'I 
and no doubt this section criminalizes . 
some conduct that would not be an of. i 
fense under existing law. In this con· I 
nection it should be recalled that there I 
must be an obje'ct offense before there ! 
can be a criminal attempt; an actor's I 
belief that his conduct is .criminal when ! 
there is no such o:/fefiSe cannot consti· , 
tute a criminal attempt. f 

Subsection (a) (1) prevents exonera.!, I 
tion of a person who intentionally en· f 
gages in a course of conduct that, under ! 
th!'l surrounding circumstances as per· ! 
celved by the actor, would constitute a ! 
completed offense but does not because ,,' 
the actual circumstances make commis· I 
sion of the offense impossible. Thus un· ~ 
der subsection (a) (1) an actor could be f 
convicted of criminal attempt to receive J 
stolen property under § 39-19(j3 (theft) I 
if he accepted goods he believed to have ~ 
been stolen, intending to deprive the ' t 
owner of their value, which were not ! 
actually stolen goods. I 

1 ,I 
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PREPARATORY OFFENSES 

Subsection (a}(2) is a codification of 
the generally accepted "last proximate 
act" doctrine as a basis for imposing 
attempt responsibility. If an offense is 
defined in terms of cpusing a certain re
sult an actor comrr:" an attempt at the 
poi~t wh!ln he has done everyth}ng he 
believes IS necessary to accomplIsh the 
intended criminal result. For example, 
a wife commits attempted murder under 
§ 39-1102 when she replaces her hus
band's nightly sleeping pill with a cya
nide tablet, intending to cause his death 
and believing he will take the tablet and 
die as a result. The fact that the hus
band does not take the tablet, or that 
he does not die following its ingestion, 
does not alter the wife's responsibility 
for attempted murder, since she believed 
her conduct would cause her husband's 
death without further conduct on her 
part. 

Subsection (a) (3) formulates a gen
eral standard to determine at what point 
acts performed in the course of a crim
inal er.terprise become punishable as a 
criminai attempt. This is the most diffi
cult task in defining attempt responsi
bility, and, although courts use various 
tests to resolve the question, the basic 
element traditionally required is that 
the actor's conduct must proceed beyond 
"mere preparation." See Dupuy v. State, 
204 Tenn. 624, 325" S. W. (2d) 238 
(1959). Subsection (a)(3) provides that 
the point of attempt responsibility, be
yond mere preparation but shori of the 
completed offense, is reached when an 
actor's intentional acts constitute a "sub
stantial step toward the commission of 
the offense." Because of the infinite va
riety of factual situations that can arise, 
subsection (a) (3) leaves the issue of 
what constitutes a substantial step for 

§ 39-902 

determination in each particular case. 
As in subsection (a) (I), the phrase "un
der the 'circumstances as he believes 
them to 11e" is included to prevent im
possibility from being raised as a de
fense. 

Subsection (b): Corroboration. 
In addition to the substantial step re

quirement of subsection (a) (3), subsec
tion (b) prescribes an additional element 
to distinguish attempt from preparation: 
the actor's "entire course of action" 
must be corroborative 01 his intent to 
complete the offense. 'rhe substantial 
step approach, which focuses on what 
has already been done rather than on 
what remains to be done, will probably 
expand attempt responsibility by draw
ing the line of criminality farther back 
from the completed offense. To exclude 
innocent acts, therefore, subsection (b) 
requires proof of acts corroborative of 
criminal intent, and if an act standing 
alone appears innocuous or ambiguous, 
there is no attempt responsibility re
gardless of how close to completing an 
offense the actor had come. 

Subsection (c): Completion No Defense. 
SUbsect.ion (c) expressly eliminates the 

defense that the offense has in fact been 
committed. This alters prior Tennessee 
law which allowed such a defense. Mc
Gowen v. State, 221 Tenn. 442, 427 S. W. 
(2d) 555 (1968); Gervin v. State, 212 
Tenn. 653, 371 S. w. (2d) 449 (1963). 

Subsection (d): Penalties. 
Subsection (d) standardizes the pun

ishments authorized for an attempt of
fenses, punishing criminal attempt at 
the next lower grade than the object 
offense attempted. 

39·902. Criminal conspiracy.-(a) An individual, corporation, or 
association commits criminal conspiracy if, with intent that an offense 
be committed: 

(1) he agrees with one or more persons that they or one or more 
of them engage in conduct that, under circumstances surrounding his 
conduct as the actor believes them to be, would constitute the offense; 
and 

(2) he or one or more of them performs an overt act in pursuance 
of the agreement. 

(b) A coconspirator's criminal responsibility for the offense com" 
mitted in furtherance of the conspiracy is determined under chapter 5, 
subchapter. A. 

(c) It is 110 defense to prosecution for criminal conspiracy: 
. : (1) that one or more of the coconspirators is not criminally respon

SIble for the obj ect offense; or 
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PREPARATORY OFFENSES 

For example, under § 39-902 a single 
actor can be indicted, tried, and con
victed al011:e• 

(2) that one or more of the coconspirators has been acquitted, has 
not been prosecuted or convicted, has been convicted of a different' 
offense or of a different type or class of offense, or is immune from 
prosecution; or 

(3) that the agreement of a purported coconspirator was feigned; 

1 
1 Subsection (a): Elements of Offense. 

or 
! Subsection (a) prescribes the elements 
.,! of criminal conspiracy in terms that clar-

(4) that the actor belongs to a class of persons who by definition 
of the object offense is legally incapable of committing the offem~e in 
an individual capacity ~ l' ;:-

ify present law without substantial alter-
1,/'; ation. The mens rea ~equir~d, "~ntent 
, that an offense be commItted,' explicates 
~ present law, which specifies that the 
! agreement must be positive and that 

(5) that the obi'Jct offense was actually committed. 
(d) U:nless otherwise provided by law, it is a defense to prosecution 

for criminal conspiracy: 
(1) that the actor is the victim of the object offense; or 
(2) that the object offense is so defined that the actor's conduct is 

inevitably incident to its commission. 

.

'1.' neither mere knowledge, acquiescence or 
cf approval of the act without cooperation 
, or agreement to cooperate is sufficient 
J to constitute an actor as a party to the 
; crime of conspiracy. Solomon v. State, 
; 168 Tenn. 180, 76 S. W. (2d) 331 (1934). ! This section alters present Tennessee 

law in that (1) the previous require
i me~t of conspiracy to commit "an in
II; dictable offense," T. C. A. § 39-1101(1), 

is changed to conspiracy to commit an 
\ offense, and (2) the other listed of
I fenses, includmg a conspiracy to 

" ••• commit any act injurious to public 

(e) Criminal conspiracy to commit a capital felony is a felony of 
the first degree. Criminal conspiracy to commit a felony of the first 
degree is a felony of the second degree. Criminal conspiracy to commit 
a felony of the second degree is a felony of the third degree. Criminal 
conspiracy to commit a felony of the third degree is a class A misde. 
meanor. Criminal conspiracy to commit a class A misdemeanor is a 
class B misdemeanor. Criminal conspiracy to commit a class B or class C 
misdemeanor is a class C misdemeanor. . 

COMMENTS OF LAW REVISION COMMISSION \ 

pro'1des a means of striking against the ! 
spe~l!l<l danger in<:i~ent to group criminal ! 
actnrn;y and faCIlItates prosecution of ! 
the group by providing extraordinary " 
evidentiary and procedural advantages. i 
Section 39-902 is esse:<ltially a clarifica. I 
tion of the present Tennessee law of con· f 
spiracy, T. C. A. §§ 39-1101-39-1107, I 

Derivation: 
Tex. P. C. Prop. Rev. § 15.02. 
Model P. C. §§ 5.03(1), 5.04(1). 

Cross-References: 
"Act" defined, see § 39-107. 
"Association" defined, see § 39-107. 
Complicity, see ch. 5, subch. A. 
"Conduct" defined, see § 39-107. 
Defense explained, see § 39-203. 
Facilitation, see § 39-503. 
Jurisdiction over out-of-state conspir

acy, see § 39-104. 
Multiple sentences for inchoate and 

object offenses prohibited, see § 39-301. 
Renunciation defense, see § 39-904. 

Comment: 
Criminal conspiracy, a common-law 

crime, has become firmly established as 
an offense that serves dual roles in mod
ern criminal jurisprudence. Functioning 
as an inchoate offense, criminal conspir
acy fixes the point of legal intervention 
at agreement to commit a crime coupled 
with an overt act. Thus, it reaches fur
ther back into preparatory conduct than 
criminal attempt, § 39-901, but not as far 
back as criminal solicitation, § 39-903. 
In its second role criminal conspiracy 
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emphasizing the inchoate aspect of the . 
offense without interfering with the pro. j 
cedural and evidentiary advantages of ;.1 
the group prosecution aspect of tlla ~ 
offense. i 

The present definition of conspiracy is ! 
cast in terms of "two or more persons" f 
agreeing to commit any indictable of· i 
fense, '.r. C. A. § 39-1101, reflecting the t 
common-law notion of conspiracy as a c; 
multilateral relationship. Section 39-902 I I 
adopts a unilateral approach, directing f 1 
~he inquiry to e!lch individual's culpabil'l,: 
Ity by formulatIng the offense in terms 
of conduct sufficient to establish the re.! ~,' 
sponsibility of a given actor rather than '1 
the conduct of a group. The major con·' , 
sequence of the unilateral approach is j 
that the disposition of persons with ,~ 
whom an actor allegedly conspired will y. 
not necessarily determine tne actor's 1 t 
responsibility for criminal conspirac1.! I 

I 1 
~ 

I J 

~:\\.' ... ~ I: ~ 
..... ~: 

health, public morals, trade or com
merce •• • ", T. C. A. § 39-1101(7), is 
eliminated if such acts are not crimInal 
offenses. See McKennie v. State, 214 
Tenn. 195, 379 S. W. (2d) 214, rev'd on 
other grounds, 360 U. S. 449 (1960); 
Owens v. State, 178 7'enn. 32, 154 S. W. 
(2d) 529 (1941). 

Subsection (a) (1) requires that t~e 
actor a&'l'ee with another to engage In 
conduct that would constitute the offense 
"und6r the circumstances surrounding 
his conduct as the actor believes them to 
be,l' This language parallels that used 
in criminal attempt to foreclose raising 
impossibility as a defense. 

In addition to the agreement required 
by subdivision (1), to establish conspir
acy the actor or another coconspirator 
must perform /Ian overt act in pursuance 
of the agreement" under subdivision (2). 
The express overt act requirement is 
not new to Tennessee law. See T. C. A. 
§ 39-1102. However, this section requires 
an overt act for all offenses, and thus 
eliminates certain exceptions to the re
quirement of proof of an overt act, i.e., 
felony on the person of another, arson, 
or burglary, presently contained in 
T. C. A. § 39-1102. See State v. Smith, 
197 Tenn. 350, 273 S. W. (2d) 143 
(1954). The overt act element is in
cluded to require proof beyond the bare 
agreement that a wcially dangerous 
combination exiets. 

Subsection (b): Corr.s,piracy Not Com
plicity. 
Subsection (b) is a precautionary 

statement to make clear that criminal 
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conspiracy is an inchoate offense nnd 
not a theory of complicity. In the Crim
inal Code the complicity provisions are 
the exclusive method of determining 
criminal responsibility for the conduct 
of others. This subsection continues the 
present Tennessee law which holds con
spiracy to be a separate offense in itself. 
Owens v. State, 178 Tenn. 32, 154 S. W. 
(2d) 529 (1941). 

Subsection (c): Defenses ExclUded. 
Suhsection (c) expressly rejects cer

tain defenses often raised in conspiracy 
prosecutions. Subdivisions (1)-(3) em
phasize the section's unilateral approach 
to criminal conspiracy, providing that 
an actor's responsibility for criminal 
conspiracy does not depend upon the re
sponsibility of his coconspirators. Ac
cordingly, under subdivision (1), a co
conspirator's insanity or juvenile status, 
for example, will not affect the actor's 
responsibility for criminal conspiracy. 
Likewise, under subdivisions (2) and (3) 
the acquittal or insincerity of a co
conspirator is not a defense; this changes 
present law, under which the acquittal of 
one of two conspirators necessarily l'e
quires acquittal of the other, Delaney 
v. State, 164 Tenn. 432, 61 S. W. (2d) 
485 (1932), and the feigning of one 
conspll:ator negates the element of a 
positive agreement necessary for the of
fense. Id. On the other hand, the fact 
that one of two conspirators secured 
immunity from prosecution by becom
ing a prosecution \vitness does n~t bar 
conviction of the other, see ClIne v. 
State, 204 Tenn. 251, 319 S. W. (2d) 
227 (1959), and this policy is preserved 
in subdivision (2). Subdivision (4) tracks 
§ 3S-504 (complicity) to ensure the sa~e 
responsibility for coconspirators that IS 
shared by pal,'til'ls to crime. Subdivision 
(5) parallels § 39-901(c) (criminal at
tempt). 

Subsection (d): Defenses Available. 
Subsection (d) is identical with § 39-

505 (complicity) and exonerates an 
actor from responsibility for criminal 
conspiracy when the legislature has ex
cluded the actor from responsibility for 
the object offense. 

Subsection (e): Penalties. 
The present statutes punish conspir

acy as a misdemeanor, T. C. A. § 39-
1103, or if the conspiracy falls within 
the nrovisions of T. C. A. §§ 39-1104-
39-1107, the penalties range from 2 
to 21 years._~rl.!i~ section punishes con
spiracy all a . crIme of one grade less 
than that of the object crime. 
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39-903. Criminal solicitation.-(a) An individual, corporation or 
association commits criminal solicitation if, with intent that a capital 
felony or felony of the first degree be committed, he requests, com. 
mands, or attempts to induce another to engage in specific conduct 
that, under the circumstances surrounding nis conduct as the actor 
believes them to be, would constitute the felony or make the other~ 
a party to its commission. . 

PREPARATORY OFFENSES 

I Present law contains several. 0!l'e~ses 
"I punishing specified types of solICltatIon, 

e.g., T. q. A. § 39-3505 (solicitati~n of 
prostitution); T. C. A:. § 39-805 (brIbe~y 
of court officials or Jurors), covered m 
the definition of the new object offense, 
e.g., § 39-2102, which puni~hes un offer 
to bribe. Thus, when conSIdered appro-

§ 39-904 

offense, can be convicted of criminal 
solicitation. 

(b) An individual, corporation, or association may not be convicted j 

of criminal solicitation: >'''i 

priate because of the nature of the ob
ject offense, solicitation of offenses lower 
than first-degree felony is included in 
the definition of the offense, whereas 
under § 39-903, the solicitatio1)- of any 
capital or first-degree felony IS an of
fense. 

Subsection (b) reflects the same con
siderations that underlie the corrobora
tion requirement for the general attempt 
offense, § 39-901. Since solicitation crim
inalizes a communication that is likely 
to occur under circumstances of low 
visibility, subsection (b) requires more 
evidence than just the testimony of tht! 
person allegedly solicited. Furthermore, 
there must be circumstances corl'oborat
ing both the making of the solicitation 
and that its making was in earnest. 

(1) upon the uncorroborated testimony of the person allegedly~ j 
solicited; and l--"i 

(2) unless the solicitation is made under circumstances corrobora. 
tive of both the solicitation itself and the actor's intent that the other 
person act upon the solicitation. 

(c) It is no defense to prosecution for criminal solicitation: 
.' (1) that the person solicited is not criminally responsible for the 

felony solicited; or 
(2) that the person solicited has been acquitted, has not been 

prosecuted or convicted, has been convicted of a different offense or of a 
different type or class of offense, or is immune from prosecution; or 

(3) that the actor belongs to a class of persons 'who by definition. 
of the felony solicited is legally incapable of committing the offense in an 
individual capacity; or 

(4) that the felony solicited was actually committed. 
(d) Criminal solicitation of a capital felony is a felony of the first 

degree. Criminal solicitation of a felony of the first degree is a felony of> 
the second degree. > 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 15.03. 

Cross-References: 
"Association" defined, see § 39-107. 
Complicity, see ch. 5, sUbch. A. 
"Conduct" defined, see § 39-107. 
Facilitation, see § 39-503. 
Multiple sentences for inchoate and 

object offenses prohibited, see § 39-301. 
Renunciation defense, see § 39-904. 

Comment: 
Section 39-90a introduces a new of

fense to Tennessee penal law, punish
ing a person who solicits another to 
commit a capital or first-degree felony. 
Solicitation has been recognized in Ten
nessee as a common-law offense. See 
Gervin v. State, 212 Tenn. 653, 371 
S. W. (2d) 449 (1963). The conduct pro
scribed by § 39-903 would not establish 
the actor's responsibility as a party to 
an orrense, under §§ 39-501, 39-502, be
cause a completed offense is required for 
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complicity responsibility. Nor would the 
actor be amenable to punishment as a '" 
conspirator since the offense of criminal' 
conspiracy, § 39-902, requires an agree. 
ment and overt act. Although in some 
cases the solicitous conduct might can. 
stitute a criminal attempt under § 39. 
901, the usual solicitation would not, 
Hence criminal solicitation applies to a 
narrow area of conduct very close to the 
beginning of a criminal enterprise and 
may ~e thought of as an "attempted" 
conspIracy. 

Tl.1e nature and scope of § 39-903 may 
be Illustrated by a case in which A 
solicits B to kill C. If B agrees to do 
so, and either A 01' B acts in further· 
ance of the agreement, both A and B 
are guilty of conspiracy. If A shoots at 
C but misses, both A and B are guilty 
of attempted mUl'der. If, however, B re
fuses to undertake the homicidal rroject, 
the conduct of A is not cl'Unina under 
existing law, but A is guilty of crim· 
in~l solicitation under § 39-1503. 

The general solicitation offenBe of §.39-
903 applies only to the most serIOUS 
crimes because it reaches so fur back 

.,; into preparatory conduct. The acts pro
; hibited by subsection (a) are of an ac

tive, positive nature, and the culp!l.ble 
mental state required is specific intent. 

, Moreover, the solicitation must be of 
specific conduct thus excluding, for ex
ample, a political speech, however in
flammatory. 

As in criminal attempt, the phrase 
"under the circumstances surrounding 
his condu.ct as the actor believes them to 
be" precludes imnossibility as a defense. 
The last phrase ~ of subsection (a), "or 
would make the other party to its com
mission," ensures that a person who 
requests. another to engage in complici
tous conduct, rather than perpetrate the 

Subsection (c) is the counterpart to 
§ 39-504 (complicity), § 39-901(c) (crim
inal attempt), and § 39-902(c) (criminal 
conspiracy), and rules out possible 
technical defenses immaterial to a 
solicitor's blameworthiness. Since crim
inal solicitation is limited to capital and 
first-degree felonies, subsection «J) (3) 
will apply primarily to ch. 13 (sexual 
offenses)-for example, to a man who 
solicits another to commit aggravated 
;mpe I)f his wife. The husband is a party 
to the consummated rape, both under 
§ 39-502 (complicity) and present law, 
and subdivision (3) ensures that he is 
responsible for the solicitation as well. 
See Bryson v. State, 195 Tenn. 313, 259 
S. W. (2d) 535 (1953) (woman convicted 
of rape for aiding rape of another wom
an). 

39-904. Renunciation defense.-(a) It is an affirmative defense to 
prosecution under §§ 39-901 (a) (2) and (a) (3), which the actor must 
prove by a preponderance of the evidence, that under circumstances 
manifesting a voluntal'y and complete renunciation of his criminal 
objective the actor avoided commission of the offense attempted by 
abandoning his criminal conduct or, if abandonment was insufficient 
to avoid commission of the offense, by taking fm:ther, affirmative action 
that prevented the >commission. 

(b) It is an affirmative defense to prosecution tmder §§ 39-902 and 
39-903, which the actor must prove by a preponderance of the evidence, 
that under circumstances manifesting a voluntary and complete renun
ciation of his criminal objective the 3.ctor countermanded his solicitation 
or withdrew from the conspiracy before commission of the object of
fense and made a substantial effort to prevent commission of the object 
offense. 
. (c) Renunciation is not voluntary and complete if it is motivated 
in whole or part: 

(1) by circumstances not present or apparent at the inception of 
the Rd~!"s course of conduct that increase the probability of detection 
or apr-:ehmsion or that make more 'difficult the accomplishment of the 
criminal ot~jective; or 
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. (2) by a decision to. P?stpone the criminal conduct until anotheri"l 
time. o~ to transfer the crImmal effort to another but similar objectiv! ! 
or VIctim. eli 

I 
i 

COMMENTS OF LAW REVISION COMMISSION 1 
Derh'ation: 

Tex. P. C. Prop. Rev. § 15.04. 
Model P. C. §§ 5.01(4), 5.02(3), 5.03(6). 

Cross-References : 
Affirmative defense explained, see § 39-

204. 
Attempt, see § 39-901. 
Conspiracy, see § 39-902. 
Solicitation, see '§ 39-903. 

Comment: 
Se~t~on 39-904 changes present law by 

proVIdmg a defense to Inchoate crim
inal .re~ponsibility analogous to the re
n!l~clatIon . defe!lse to party responsi
blhty proVIded ill § 39-505 (complicity). 
The defense is a limited one, requiring a 
"voluntary and complete renunciation" 
and the burden of persuasion is plac~d 
on the defendant. 

of criminal attempt. and somewhat 0«.[ .. ~ 
sets this code's extension of attempt i .! 
respon~ib!Iity. To avail himself of the t 
rel}unClatlOn defense, subsection (a) reo f 
q~U'E!s the actor to actually avoid com. ~ 
nllss~on. of. the offense attempted. fu. ~ 
nunclatlOn IS apparently not recognized r 
as a defense to attempt in present law! ! 
although no law on the point has bee~l' 
found. . . } 1 

~u.bse~tlOn (b) apphes to criminaH·· ~ 
sohcltatlon and conspiracy and as in: ~ 
§ 39-~05 (complicity), requires ~ "sub.! ' 
stantlal effort to prevent" the object of. i. 
fense rather than actual prevention.:; 
Subsection (b) changes the general rule J ·1 
that the offense of conspiracy is com.: 
pleted with the agreement and no sub. i 
se~uent action can exonerate the con. 
splrator. No Tennessee law on this issue 
has been discovered. 

Subsection (c) is identical with § 39. 
505(c) (complicity). 

CRIMINAL INSTRUMENTS § 89-1002 

(2) he intentionally or knowingly sells or manufactures for the 
purpose of sale a criminal instrument. 

(b) 'For purposes of this section, "criminal instrument" means any
thing, the possession, manufacture, or sale of which is not otherwise 
an offense, that is specially designed, made, or adapted for use in the 
commission of an offense. 

(c) An offense under subsection (a) (1) is a class A misdemeanor; 
an offense under subsection (a) (2) is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § lS.01. 

Cross-References: 
"Association" defined, see § 89-107. 
Disposition of criminal instruments, 

see T. C. A. tit. 40, ch. 8, subch. B, as 
amended. 

Possession as voluntary act, see § 39-
402. 

"Possess" defined, see § 39.107. 
Possession of forged instrument, see 

§ 39-2021. 
Posession of gambling paraphernalia, 

see §§ 39-2705, 39-2706. 

inal objective is strong evidence of crim
inal intent and constitutes sUfficient basis 
for intervention by law enforcement. On 
the other hand, things frequently used 
in crime, but which have common, lawful 
uses, are excluded from the purview of 
§ 39-1001 because possession of such 
things, alone, is conduct too ambiguous 
for imposition of the criminal sanction. 
In addition, the section requires proof of 
specific intent to use the instrument pos
sessed in committing an offense. 

Subsection (a) applies to "last proxi
mate act," § 39-901(a) (2}, and "sub
stantial step," § 39-901(a) (3), varieties 

Possession of incomplete credit cards, 
see § 39-2031 . 

. } Possession of narcotics paraphernalia, 

Subsection (b) defines criminal instru
ment functional1y without regard to the 
object offense, whereas present law pro
scribes possession in terms of a par
ticular offense in which the instrument 
is used. See, e.g., T. C. A. § 39-908 
(burglarious instruments); T. C. A. § 39-
909 (explosives for burglarious pur
poses); T. C. A. §§ 39-1,713 - 39-1715 
(colimterfeiting instruments). The phrase 
"the possession, manufacture, or sale f·)f 
which is not otherwise an offense" ex
cludes things that are specifit:ally trC';at
ed elsewhere in the code, such as f;am
bling and narcotics paraphernalia, and 
forged instruments. 

. 39-905.· No offense.-Attempt or conspiracy to commit, or solicita. :-, 
tlOn of, a preparatory offense defined in this chapter is not an offense .. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 15.05. 

Cross-References: 
Attempt, see § 39-901. 
Conspiracy, see § 39-902. 
Multiple sentences for inchoate and 

object offenses prohibited, see § 39-301. 
Solicitation, see § 39-903. 

Comment: 
Section 39-905 states the traditional 

policy barring the use of an inchoate; 
offe~se as the object offense, e.g., pros· L 
ecutmg for an attempted conspiracy to r 

commit an offense. There appears to be 
no present law on this issue, which 
admittedly will seldom arise. 

CHAPTER 10 

CRIMINAL INSTRUMENTS 
SECTION. SECTION. 
39-1001. Unlawful use of criminal in- 39-1002. Preemption. 

strument. 

39-1001. Unlawful use of criminal instrument.-(a) An individual, 
corporation, or association. commits an offense if: 

(1) he manufactures or possesses a criminal instrument with in. 
tent to employ it in the commission of an offense; 'Or 
88 

st:e § 39-2912 • 
Possession and sale of weapons, SEle ch. 

28. 
Seizure of contrabanCl, see T. C. A. 

tit. 40, ch. 8, subch. B, \:!s amended. 

Comment: 
Section 39-1001 aims at terminating 

incipient criminal activity, the existence 
of which is indicated by conduct involv
ing a "criminal instrument." The mere 
possession of things special1y designed 
for the purpose of accomplishing a crim-

The grading of the offense places 
heavier penalties on the sale and manu
facture for sale of criminal instruments. 

39-1002. Preemption.-The legislature by enacting this chapter in
tends to preempt any other regulation of the area covered. by this chap
ter. No governmental subdivision or agency may enact or enforce a 
law that regulates or makes any conduct in the area covered by this 
chapter an offense, a violation, or the subject of a criminal or civil 
penalty or sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C; Prop. Rev. § lS.02. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, see § 39-103. 
"Government" define.d, see § 39-107. 

"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com

ment. 

Comment: 
Municipal ordinances presently con

flict with and overlap state law in the 
area of possession of criminal instru-
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§ 39-1101 

mente. The Memphis Code of Ordinances 
(lSS7), for example, proscribes posses
sion ox, burglary too],!!, § 22-6. Such ordi
nances exist even though state law 
clearly covers possession of burglary 
tools. T. C. A. § 39-908. To eliminate 
this conflict and confusion between state 
and local law, and to prevent future 
conflict and confusion, § 39-1002 makes 
clear the state intends to preempt the 
area of possession of criminal instru
ments and thereby prevent governmental 
subdivisions and agencies from enacting 
or enforcing h~ws in this area. 

·F :l 
t ' .C',~ 

~ 
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c~apters de!ining offenses in the cotrunis. i 
Slon of WhICh they are commonly used' 
e.g., § 89-2705 (gambling device or rec~: , 
ord) , § 39-2912 (drug paraphernalia) f ; 
This chapter is a catchall, and togethe; j ~ 
with the specific criminal instrument! ' 
possessory oft'enses deals compl·ehensive.1 .! 
ly with the area, thus preempting en· I ' ~. 
forcement or enactment of laws by: r 
governmental subdivisions and agencies! 11 
for example, that proscribe possessio~! ~ 
of a specific criminal instrument, as well \ 
as laws that conflict with any provisions' 

CRIMINAL HOMICIDE § 39-1102 

(2) he intends to cause serious bodily injury to any perSOll and 
commits an act clearly dangerous to human life that causes the death 
of another; or 

(3) he commits or attempts to commit a felony, other than man-
slaughter or criminally negligent homicide, and in the course of and in 
furtherance of the felony, or in immediate flight from the commission 
or attempt, he commits or attempts to commit an act clearly dangerous 
to human life that causes the death of another; or 

(4) he is a party to a felony and another party to the felony com
mits murder as defined in subdivision (3), and the actor: 

(A) solicits, directs, aids, or attempts to aid the homicidal act; The more common criminal instru
ments are specifically dealt with in the 

of this chapter, e.g., impose strict lia.l1 
bility for possession. i t 

I" or (B) is armed with a deadly weapon; or 
(C) is reckless with regard to whether the other party is armed 

with a deadly weapon; or 
CHAPTER 11 

CRIMINAL HOMICIDE 

, 

SECTION. SECTION. 
39-1101. Types ru: criminoal homicide. 
39-1102. Murder. 
39-1103. Man!!I~!J:c;·hter. 

39-1104. Criminally negligent homicide.' 
39-1105. Capital murder. 

39-1101. Types of criminal homicide.-(a) A person commits crim.! 
inal homicide if he intentionally, knowingly, recklessly, or with criminal: 
negligence causes the death of another. : 

(b) Criminal homicide is capital murder, murder, manslaughter or: ~ 
criminally negligent homicide. ' ' 

, I 

COMMENTS OF LAW REVISION COMMISSION 
I I 

;~ 
Derivation: Comment: i 

Tex. P. C. Prop. Rev. § 19.01. 
Cal. Prop. Pen. Code § 1410. 
Model P. C. § 210.1. 

Cross·References: 
Capital murder, see § 39-1105. 
Causation, see § 39-407. 
Criminally negligent homicide, 

§ 39-1104. 
Culpable mental states, see § 39-405. 
General defenses, see ch. 6. 
Justification, see ch. 7. 

Cri~inal • homicide is currently dif· i i 
ferentIated mto four categories: murder}' i 
in the first degree, murder in the second; 1 
degree, voluntary manslaughter, and in· i ) 
voluntary m:mslaughter. T. C. A. §§ 39. f 
2401-39-2411. Chapter 11 alters these l. 
classifications, but retains much of the i 

see present Tennessee case law on criminal \ ' 
homicide. l 

Lesser included offenses, see T. 
§ 40-2203, as amended. 

Manslaughter, see § 39-1103. 
Murder, see § 39·1102. 

The four culpable mental states de· 11 
fined in § 39-405-intentional, knowing, i .. ~ 
reckless, criminal negligence-are the \"! 

C. A. key to this chapter's much simplified il. 
definition of the types of criminal homi'j I 
cide. ~~er R .hol}1icide is determined to I" J 
be crImmal, It IS the actor's culpable,' ! 
mental state that determines whether i· ~ 
it is .murder, n:B:nslaughter, or criminally! i 
neghgent homICIde. \ i 

L i 
39·1102. Murder.-(a) Except as provided in § 39-1103 (a) (2), an 1.1 

individual, co.rpora~ion, or assc . .:;ia:ion commits murder if: i , .. :\i 
(1) he mtenbonally or knowmgly caUSE)S the death of another,' or! . ! . :1 88 

c"t f :Ill 

r "' .}. ~,~:+, 
• :,c,,J! 

(D) is reckless with regard to whether the other party intends 
to commit an act clearly dangerous to human life. 

(b) Murder is a felony of the finlt degree. 

COMMENTS OF LAW REVISION COMMISSIOl\f 

Derivation: 
Tex. P. C. Prop. Rev. § 19.02. 
Subsec. (a)(1), (2): Ill. Stat. Ann. ch. 

38, § 9-1. 
Subsec. (a) (3), (4): N.Y. Rev. Pen. 

Law § 125.-
25(3). 

Cross-References: 
"Association" defined, see § 39-107. 
Attempt, see § 39·901. 
Causation, see § 39-407. 
Criminally negJigent homicide, see. 

§ 39-1104. 
"Deadly weapon" defined, see § 39-107. 
Death penalty, see § 39·846. 
"Felony" defined, see § 39-107. 

. General defenses, see ch. 6. 
"Intentionally" defined, see § 39·405. 
Justification, see ch. 7. 
"Knowingly" defined, see § 39·405. 
Manslaughter, see § 39-1103. 
Party to offense, see ch. 5, subch. A. 
"Reckless" defined, see § 39·405. 

Comment: 
Definition of Murder. 

Section 39-1102 considerably simplifies 
the definition of murder: Together with 
§.39.1.103 (manslaughter), it clearly dis· 
t~ngulshes between the unprovoked inten
bonal or knowing killing, which has 
traditionally been treated as murder, 
and the reckless killing, which the com
mon law designated involuntary man
slaughter. This section substantially 
changes Tennessee law in that the 
separate categories of murder in the first 
degree and murder in the second degree 

are combined under the general term, 
"murder." See T. C. A. §§ 39-2401-39-
2403. At common law there was but one 
type of murder; the division into two 
degrees is statutory. Farmer v. State, 
201 Tenn. 107, 296 S. W. (2d) 87.9 
(1956); see T. C. A. § 39-2401. The 
merger of the two degrees of murder is 
accomplished by elimination of the term 
"premeditation" which previously dis
tinguished the separate degrees. This 
elusive term of art has been defined as 
a design to kill which must be formed 
before the act by which the death is pro
duced is performed. However, the design 
or intention to kill may be conceived and 
deliberately formed in an instant. Lewis 
v. State, 40 Tenn. (3 Head) 127 (1859). 
A real distinction exists between the 
murder that is coolly and deliberately 
planned and the murder that is a result 
of passion not sufficient to constitute a 
legal provocation. Attempts to distin
guish between the two types of murder 
solely on the basis of the nebuleus term 
"premeditation," however, have proven 
meaningless. See Wharton, The Law of 
Homicide § 82 (3rd ed). The Commission 
is of the opinion that such a deter
mination of culpability should be made 
in the sentencing portion of the trial 
and not confined by prior determination 
that the murder is of a designated de
gree. 

The concept of malice, which has be
come virtually meani:lgless, is deleted, 
and § 39-1102(a) (1) instead uses two 
carefully defined terms (see § 39-405), 
"intentional" and "knowing," to describe 
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the culpable mental state necessary to 
establish, murder. It is this concept of 
malice which hag been the distinguishing 
factor between murder and the other 
categories of criminal homicide. Malice 
has been defined as "an evil design in 
general, the dictates of a wicked, de
praved, and malignant heart and not 
necessarily directed toward a particular 
individual." Warren v. State, 44 Tenn. 
(4 Cold.) 130 (1867). Under present law, 
malice may be implied or presumed from 
the circumstances of the homicide. See 
Lewis v. State, 202 Tenn. 328, 304 S. W. 
(2d) 322 (1957) (mp.lice presumed from 
the use of a deadly weapon). In all 
probability, elimination of the issue of 
malice, presumed or implied, will pre
vent a verdict of murder for the offense 
of drunken driving and other grossly 
reckless conduct. E.g., Stallard v. State, 
209 Tenn. 13, 348 S. W. (2d) 489 (1961); 
Eager ,/. State, 205 Tenn. 156, 325 S. W. 
(2d) bi5 (1959); Edwards v. State, 202 
'l'enn. 393, 304 S. W. (2d) 500 (1957). 
However, the doctrine of provocatio!l 
sufficient to negative malice and constI
tute voluntary manslaughter is pre
served but with a different terminology 
and ra'tionale by § 39-1103. See Smith v. 
State, 212 Tenn. 010, 370 S. W. (2d) 
543 (1963). As under present law, intent 
or lmowledge may be inferred from the 
nature of the killing, the actor's conduct, 
and the weapon used, but statutory "pre
sumptions" such as T. C. A. § 39-~4G::! 
(poison, lying in wait) are not retamed 
in this code. See Floyd v. State, 50 Tenn. 
1342 (1871). 

The general defenses and justification, 
which may exculpate one charged with 
murder, apply to the entire code and 
are thus located elsewhere, in chapters 
6 and 7, respectively. Finally, the pres
ent law's requirement that one must be 
born and alive to be a victim of criminal 
homicide ("a reasonable creature in be
ing," T. C. A. § 39-2401; see Morgan v. 
State, 148 Tenn. 417, 2156 'S. W. 433 
(1923», is preserv,~d in the definition 
of "anothel'''-a person other than the 

• actor-which includes "individual," ~,e., 
a human being who is born and allve, 
see § 39-107 (code definitions). 

Section 39-1102(a) (2) may expand 
present murder law, to reach a theoreti
cally unintended ~illing, alt)Iough the 
various "presumptIons" of mtent and 
malice currently applied probably P!O
duce this result in practice. See BostIck 
v. State, 210 Tenn. 620, 360 S. W. (2d) 
472 (1962). (prOOf of the u~e of a dea~ly 
weapon raIses a presumptIOn of malIce 
sufficient to sustain a charge of murder 
unless it is rebutted by other facts or 
circumstances). Additionally, present 
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Tennessee law considers deliberate and 
conscious acts, the probable consequence 
of which is death, to be murder even 
though a death was not intended. 
Rogers v. State, 196 Tenn. 263, 265 S. W. 
(2d) 559 (1954). 

Felony Murder. 
Section 39-1102(a) (3) greatly expands 

the felony murder concept currently 
existing in Tennessee. The present stat. 
ute considers any homicide committed in 
the perpetration of, or attempt to per. 
petrate, any murder in the first degree, 
arson, rape, robbery, burglary, or lar. 
ceny, to be first-degree murder. T. C. A. 

responsible for conduct that was or 
ought to have been foreseen by the 
parties as a natural or probable conse-

t quence Of the intend~d felony. This 
Q simple negligence standard for vicarious 

responsibility was rejected generally in 
the complicity provisions and is rejected 
in the felony murder context as well. 

To hold a nonperpetrating cofelon for 
,~ felony murder, subdivisions (4) (A)-( 4) 
J (D) require the state to prove either 
, that he aided, etc., in the homicide (i.e., 
! was a party to it) or that he was con
~ scious of the risk that homicide might 
1 

result but disregarded it (i.e., acted reck" 
lessly). Singling out homicides caused 
in the course of committing violent fel
onies as an occasion for broadening (al
though not as far as present law) the 
general test of vicariolJ,3 responsibility, 
and equating reckiessness with being 
armed with a deadly weapon, appeal' 
justified to the Commission because of 
the great danger accompanying most 
violent felony commissions and the ab
sence of social utility in this type of 
conduct. 

, i 
t 89·1108. Manslaughter.-(a) 

ciation commits manslaughter if: 
An individual, corporation, or asso-

(1) he recklessly causes the death of another; or 
( (2) he causes the death of another under circumstances that would 
; constitute murder under § 39-1102 except that he causes the death 
1 under the influence of extreme emotional disturbance, which disturb
t ance is not the result of his own intentional, knowing, reckless, or crim
t inally negligent act, and for which disturbance there is an adequate i 

§ 39-2402. Such a homicide must have 
been committed in pursuance of an 
enumerated felony and not collaterally. 
to it. Smith v. State, 209 Tenn. 499,' 
354 S. W. (2d) 450 (1961). Proof of' 
malice and premeditation are not essen. 
tial to a conviction of first-degree murder, 
under the present felony mur~er stat., 
ute. Phillips v. State, 2 Tenn. Cnm. App. 
609, 455 S. W. (2d) 637 (1970). Under 
§ 39-1102(a)(3), the mere attempt or 
commission of a felony does not imply 
intent or knowledge: the actor must kill' 
while attempting G1' committing an acl 
clearly dangerous to human life in the 
course or furtherance of the felony or in 
immediate flight therefrom. 

Section 39-1102(a) (4) is a special 
theory of complicity under which one 
felon is held criminally responsible for 
felony murder committed by his cofelon. 
The general complicity test, § 39-502, 
would not impose responsibility on the 
nonpernetrating felon unless he aded 
with intent to promote or assist the 
killing. But the effect of the felony 
murder rule in subsection (a) (3) is ,to 
impose responsibility for murder despIte 
the absence of the felon's intent to 
kill, and subsection (a) (4) extends this Q 

responsibility to all partIes to the un· 
derlying felony if one or more of the 
factors enumerated in subdivisions (4) 
(A)-(4) (D) is present. 

) explanation. 
i (b) For purposes of subsection (a) (2), the adequacy of the expla

'1 nation for the disturbance shall be determined from the viewpoint of 
'; an ordinary person in the actor's situation under the circumstances as 
~ tha actor reasonably believes them to be. 
, (c) Manslaughter is a felony of the s~cond degree. 

Present law reaches the same result 
for killings occurring in the course of a 
felony. When actors enter into a common 
design to commit a felony, the natural 
and probable consequences of which in· 
volve the contingency of taking human 
life, all are responsible for the acts of 
each committed in furtherance of such 
design even though the killing was not 
specifically contemplated. Dupes v. State, 
209 Tenn. 506, 354 S. W. (2d) 453 
(1962); Williams v. State, 164 Tenn, 562, 
51 S. W. (2d) 482 (1932). Murder con· 
victions in these and similar cases were 
affirmed on a theory of complicity to the 
effect that all parties to a felony are 

COMMENTS OF LAw REVISION COMMISSION 

De/"ivation: 
Tex. P. C. Prop. Rev. § 19.03. 
Fed. Prop. Pen. Code § 1602. 

Cross-References: 
"Association" defined, see § 39-107. 
Causation, see § 39-407. 
Criminally negligent homicide, see 

§ 39-1104. 
General defenses, see ch. 6. 
Justification, see ch. 7. 
Murder, see § 39-1102. 
"Reasonable belief" defined, see § 39-

107. 
"Recklessly" defined, see § 39-405. 

Comment: 
Section 39-1103(a)(1) narrows and re

fines the COlUIDon-law concept of in
voluntary manslaughter as codified in 
T .. C,. A. § 39-2409. Death caused by com
mISSIon of an unlawfUl act or a lawful 
act in an unlawful manner the common 
la~'s ':misdemeanor-mansl~ughter" doc
trm~, IS not manslaughter under sub
;ecbon (a) (1). See Manier v. State, 65 

enn. 595. (1.873). Nor is a negligent, 
even a crImmally or grossly negligent, 

killing manslaughter. See Brown v. 
State, 201 Tenn. 50, 296 S. W. (2d) 848 
(1956). The actor must cause death 
recklessly, as that term is defined in 
§ 39-405, to constitute manslaughter un
der subsection (a) (1). Criminally negli
gent killings are covered by § 39-1104. 

The analogue to common-law volun
tary manslaughter, killing on legal prov
ocation as codified in T. C. A. § 39-2409, 
is contained in subsection (a) (2). The 
present Tennessee test for voluntary 
manslaughter is: an unlawful and in
tentional killing without malice, but 
upon a sudden heat or passion adequate 
to obscure the reason of an ordinary 
man and thus negate malice. Smith v. 
State, 212 Tenn. 510, 370 S. W. (2d) 543 
(1963). The definition of legal provoca
tion in subsection (a) (2) differs con
siderably from the common law, how
ever, and from the present Tennessee 
law. 

"Extreme emotional disturbance" re
places the archaic "sudden heat" of 
T. C. A. § 39-2409. The modifier "sudden" 
is deleted in recognition of the fact that 
brooding may intensify rather tIl an di-
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minish passion. See Whitsett v. State, 
201 Tenn. 317, 299 S. W. (2d) 2 (1957) 
(recognition that passion may be sup
pressed, for a lengthy period of time). 
~rhe disturbance must influence the kill
ing, of course-the traditional cause anQ 
effect requirement is preserved-but the 
legal provocation concept of subsection 
(a) (3) recognizes better than either the 
common law or Tennessee case law the 
infinite variations in personalities that 
produce the infinite variety of responses 
to provocation. 

Subsections (a) (2) and (b) avoiel the 
common law's rigidity ill listing factors 
that as a matter of law do or do not 
constitute legal provocation. For ex
ample, mere language is not presently 
considered provocation. Freddo v. State, 
127 Tenn. 376, 155 S. W. 170 (1913). 
The disturbance must be adequately 

CRIMINAL CODE; 
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explained, but what is adequate depends: 
(with a single exception) on all the 
circumstances of the particular case. The 
single exception is a disturbance pro.; 
duced by the actor's own culpable act:: 
that is inadequate as a matter of law:' 

The test' of adequacy set out in sub.' 
section (b) is both objective and Dub., 
jective: it views the situation from the! 
actor's standpoint but according to thel 
value system of the ordinary per$on.: 
This code's definitions of recklessnflSi I 
and criminal negligence, § 39-405, tor.} 
mulate a similar (but incomr>letelyl 
stated) test: "an ordinary person •• ,j 
under all the circumstances as viewed; 
from the actor's standpoint." Presenti 
Tennessee law contains a similar stand., 
ard. See Freddo v. State, 127 Tenn. 376,: 
155 S. W. 170 (1913); Seals v. State, 62' 
Ten..,.459 (1874). 

39-1104. Criminally; negligent homicide.-(a) An individual, cor.: 
poration, or association commits criminally negligent homicide if he 
causes the death of another by criminal negligence. 

(b) Criminally negligent homicide is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
'l'ex. P. C. Prop. Rev. § 19.04. 
Fed. Prop. Crim. Code § 1603. 
N.Y. Rev. Pen. Law § 125.10. 

Cross-References: 
Assault, see §§ 39-1401, 39-1402. 
"Association" defined, see § 89-107. 
Capital murder, see § 39-1105. 
Causation, see § 39-407. 
Criminal negligence, see § 39-401:;. 
General defenses, see ch. 6. 
Justification, see ch. 7. 
Manslaughter, see § 39-1103. 
Murder, see § 39-1102. 

Comment: 
Section 39-1104 both simplifies and 

narrows the present law of negligent 
homicide. 

If death is caused by criminal negli
gence, as that term is defined in § 39-
405, it is criminally negligent homicide 
under § 39-1104 without regard to 
whether the actor's homicidal conduct 
violated a traffic law, for example. See 
Cordell V. State, 209 Tenn. 219, 352 :S. W. 
(2d) 234 (1961). Additionally, the pres
ent distinction between acts malum in 

se and lawful acts done in an unlawful' 
manner is eliminated. Compare Bowerl 
v. State, 208 Tenn. 507, 347 S. W. (2d) 
35 (1961) with Roe 'I. State, 210 Tenn., 
282, 358 S. W. (2d) 308 (1962). The 
only apparent substantive change in the 
present law of involuntary homicide iJ 
that reckless homicide is not contained 
in § 39-1104, but is removed to § 39· 
1103(a) (1). 

Criminal negligence requires the same 
culpability as the present law. See Cope
land v. State, 154 Tenn. 7, 285 S. W., 
565 (1926). It is akin to the gross neg.; 
ligence of tort law, and requires a sub
stantial and unjustifiable risk of death 
the failure to p~rceive which constitutel, 
a gross deviation from the standard of 
care an ordinary person would exercise: 
The fact-finder must view' the circum·; 
stances from the actor's standpoint, bul; 
the standard of care is objective, thaI, 
of the ordinary man, and this element ~fi 
the definition of criminal negligence~; 
similar to the tort definition of negjj.i 
gence. The risk of death must be bo~, 
substantial and unjustifiable to consti·: 
tute criminal negligence. I 

I 
39-1105. Capital murder. - (a) An individual commits a capital: 

! 
murder if: 

(1) he commits an offense under § 39-1102 (a) (1) and: 
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(A) the victim is an employee of the department of correction 
i having custody of the actor; or 

, ! (B) the victim is known to the actor to be a peace officer acting 
l' in the course of his employment; or 

(C) the offense is committed for hire. 
l (2) he hires another to commit an offense under § 39-1102 (a) (1) 
j and the offense is committed. ' 

(3) he commits an offense under § 39-1102 (a) (1) in the course of 
the commission of an offense under § 39-1201, or § 39-1303, or § 39-1703, 
or § 39-1802. 

(b) As used in subsection (a), "in the course of the offense" means 
conduct that occurs in an attempt to commit, during the commission or 
in immediate flight after the attempt or commission of the offense. ' 

(c) A capital murder i::; punishable by death. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Cross-References: 
Death penalty for capital felony, see 

§ 39-846. 
Execution of judgment, see T. C. A. 

§ 40-2506, as amended. 
Felony murder, see § 39-1102. 
"Peace officer" defined, see § 39-107. 

Comment: 
This section has been carefully drawn 

to comply with the recent Supreme Court 
ruling in Furman V. Georgia, 408 U. S. 
238 (1972). No discretion is allowed in 
the imposition of the death penalty for 
the commission of the enumerated oi
fenses. 

Subsection (1) classifies certain de
liberate. killings as capital felonies. 
Three Cl~cumstanc~s are designated as 
aggravatmg the crIme of murder to this 
level: where the victim is a prison guard, 
warden, or employee having custody of 
the actor; where the victim is known to 
the actor -to be a peace officer acting in 

the line of duty; and where the homi
cide is a contract killing, done for hire. 

Subsection (2) reaches the employer 
of a hired assassin. 

It is important to note that subsection 
(3) doe~ not ~eal with felony murders. 
Instead It pumshes deliberate, calculated 
killings, § 1102(9)(1), that coincide with 
the commission of the enumerated of
fenses (kidnapping, aggravated rape, ag
gravated robbery, and burglary). Sub
section (a) (3) is designed to cover those 
situations in which the actor must 
ch.oose, during the course of the object 
crIme, whether to leave his victim alive 
a.s a potential witness. In those situa
tIons, where the actor makes a conscious 
and deliberate decision as to the fate of 
his victim, the deterrent effect of the 
~apital penalty should have its greatest 
Impact. 

In its deliberations the Commission at
tc~pted to define the capital felony 
c"~'lle so as. to apply to only the most 
hemous, delIberate murders in which a 
deterrent might be of value. 

CHAPTER 12 

KIDNA;';'l'ING AND FALSE IMPRISONMENT 
SECTION. 
39-1201. Kidnapping. SECTION. 

39-1202. False imprisonment. 

. 39.1201. Kidnapping.-(a) An individual, corporation or associa
:n c.ommits ki.dnapping if by ~orce, threat, or fraud he int~ntionallY or 
f oWlngly.d;t!llDs another, or mtentionally or knowingly moves another 
rom the VIclmty where he is found, with intent: 
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(1) to hold the other for ransom or reward or as a shield ori f,r 
hostage; or \ 

(2) to facilitate the commission, attempted commission, or flie1! 
after commission or attempted commission of a felony; or .1 

(3) to inflict serious bodily injury or death on the victim or an.: 1 
other; or . i 

(4) to terrorize the victim or another. 1"",,2 
(b) A detention or moving is deemed to be the result of force! I 

threat, '01' fraud if the victim is mentally incompetent or younger tha~h~ 
twelve (12) years and the detention or moving is accomplished without!··' 
the effective consent of the victim's custodial parent, guardian, ori ~ 
person acting in loco parentis to the victim. k", 1 

(c) Kidnapping is 8, felony of the first degree unless the actor vol· I' . 
untarily releases the victim alive and in a safe place before arraign.l 
ment, in which event kidnapping is a felony of the second degree. ' 

I 1 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 20.01. 
Minn. Stat. Ann. § 609.25. 

Cross-References: 
"Association" defined, see § 39-107. 
Computation of age, see § 39-106. 
"Effective consent" defined, see § 39-

107. 
False imprisonment, see § 39-1202. 
Federal lddnapping offenses, see 18 

U.S.C.A. §§ 801, 802. 
"Felony" defined, see § 39-107. 
Interference with child custody, see 

§ 39-1503. 

The scope of the offense is expandeJ,: 
however, by covering cases in which the! 
actor's conduct is accompanied by the~ 
specific intent described in subsectioru! 
(a)(2)-(a)( 4). The traditional ransom! 
and hostage cases are covered by sub.; 
section (a) (1), which substantially re·: 
states T. C. A. § 39-2603. I 

T. C. A. § 39-2601 has been held toi 
proscribe the detention-type kidnap dealti 
with by subsection (a). Cowan v. Stat~: 0 

208 Tenn. 512, 347 S. W. (2d) 81: 
(1961) (detention of two teell-age cou), 
pIes at pistol point for the purpose 0(: 
coercing the girls to have se[ual rela'; 
tions). : 

Comment: T. C. A. § 39-2602 dealing with the kid·! 
As in present law, T. C. A. § 39-2601 napping of children is treated as 81: 

(kidnapping) and § 39-2603 (kidnapping aggravated form of false imprisonment: 
for ransom), § 39-1201 defines kidnap- under § 39-1202(c) (1). I 
ping essentially as false imprisonment Reflecting a primary concern for th( 
coupled with a specific criminal intent. victim's saiety, subsection (c) provide:!; 
See generally Model P. C. § 212.1, Com- an incentive for t~e kidnapper to volun·i 
ment at 11-20 (Tent. Draft No. 11, 1960). tarily return the victim alive. r 

39-1202. False imprisonment.-(a) An individual, corporation, orr' 
association commits false imprisonment if by force, threat, or fraud bei 
intentionally or knowingly detains another or intentionally or knowingly! 
moves another from the vicinity where he is found. j 

(b) A detention or moving is deemed to be the result of forc~! 
threat, or fraud if the victim is mentally incompetent or younger thani 
twelve (12) years and the detention or moving is accomplished withoul: 
the effective consent of the victim's custodial parent, guardian, or per·; 
son acting in loco parentis to the victim. I 

(c) Except as provided in subdivisions (1) and (2), false imprison-i 
ment is a class B misdemeanor. False imprisonment is a felony of th!, 
third degree if: f 

I 
i 

j 
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SEXUAL OFFENSES § 39-1301 

(1) the victim is younger than twelve (12) years; or 
(2) the actor recklessly exposes the victim to a substantial risk of, 

serious 'bodily injury or death. 

COMMEN'I'S OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 20.02. 
Model P. C. §§ 212.2, 212.3. 

Cross-References: 
Arrest without warrant, see T. C. A. 

§§ 40-631, 40-636, 40-637, as amended. 
Assault, see §§ 39-1401, 39-1402. 
Computation of age, see § 39-106. 
"Effective consent" defined,' see § 39-

107. 
Interference with child custody, see 

§ 39-1503. 
Justification of confinement, see §§ 39-

702, 39-703. 
Kidnapping, see § 39-1201. 
Reckless conduct, see § 39-1403. 

Comment: 
Section 39-1202 basically clarifies and 

simplifies the present Tennessee common 

law on false imprisonment. Section 39-
1201(a) includes t~e forcible detention 
aspect and expressly covers the forced 
movement of a person as well. 

Subsection (b) recognizes that certain 
persons are legally incapable of giving 
consent. Twelve is the age chosen for 
the limit of this principle. 

The aggravating circumstances in sub
section (c) provide an intermediate 
step between false imprisonment and 
kidnapping. Subsection (c) (1), dealing 
specifically with children, replaces T. C. 
A. § 39-2602. These sections are pri
marily aimed at abduction of children 
by one parent after award of custody 
to the other. See Harris v. Turner, 329 
Fed. (2) 918 (6th Cir.), cert. denied, 379 
U. S. 907, rehearing denied, 379 U. S. 985 
(1964). 

CHAPTER 13 

SEXUAL OFFENSES 
SECTION. 
39-1301. Chapter definitions. 
39-1302. Rape. 
39-1303. Aggravated rape. 
39-1304. Sexual abuse. 
39-1305. Aggravated sexual abuse. 

SECTION. 
39-1306. Rape of a child. 
39-1307. Sexual abuse of a child. 
39-1308. Indecency with a child. 
39-1309. General provisions. 
39-1310. Preemption. 

39~1301. Chapter definitions.-In this chapter unless the context 
reqUIres a different definition: ' 

. (1) "Deviant sexual intercourse" means any contact between the 
gemtals of one person and the mouth or anus of another person. 

(2) :'Sexual contact" means any touching of the anus or any part 
of the g~mtals of ~mo~her person, or the breast of a female twelve (12) 
years or older, WIth mtent to arouse 01' gratify the sexual desire of 
any person. 

(4) "Sexual intercourse" means any penetration of the female sex 
organ by the male sex organ. 

COMMENTS OF LA IV REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 21.01. 
~'IY' Rey. Pen. Law § 130.00. 

a • Prop. Pen. Code § 1600. 

Cross-References: 
Attempt, see § 39-901. 
ComPl!tation of age, see § 39-106. 
ConspIracy, see § 39-902. 
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Comment: 
'fhe de,finition of "deviant sexual inter

course" must be read with the sections 
proscribing sexual abuse (§§ 39-1304, 39-
1305, 39-1307), which replace the "crime 
against nature" statute, T. C. A. § 39-
'i07. The only change the definition 
makes in present law is to. omit bestial
ity, which, however, if committed in 
public is covered by § 39-2641 (public 
lewdness). It should be noted that "de
yiant sexual intercourse" requires only 
"any contact" and not penetration. 

Subdivision (3) defines "sexual con.' 
tact," a term used in § 39-1308, dealing' 
with fondling. "Sexual contact" is limited 
to touching of the anus or genitals ,of 
any person, or the breast of a female 12 ' 
years of age or older. ; 

The definition of "sexual intercourse'" 
contained in subdivision (4) does not' 
change Tennessee law, and retains, for: 
example, the requirement of penetra.' 
tion, however slight. T. C. A. § 39-3701j 
see, e.g., Walker v. State, 197 Tenn. 452, 
273 S. W. (2d) 707 (1954). ! 

39·1302. Rape.-(R) A male commits rape if he has sexual inter-' 
course with a female not his wife 'without the female's consent. 

(b) Tho intercourse is without the female's consent under one or 
more of the following circumstances only: 

(1) he compels her to submit or participate by force that over· 
comes such earnest resistance as might reasonably be expected under the 
circumstances; or 

(2) he compels her to submit or participate by any threat that 
would prevent resistance by a woman of ordinary resolution; 01< 

(3) she has not consented and he knows she is unconscious or 
physically unable to resist; or 

(4) he knows that as a result of mental disease or defect she is at , 
the time of intercourse incapable either of appraising the nature of the; 
act or of resisting it; or ' 

(5) she has not consented and he lmows that she is unaware that' 
sexual intercourse is occurring; or , 

(6) he knows that she submits or participates because she erronc-
, , 

ously believes that he is her husband; or ' 
(7) he has intentionally impaired her power to appraise or control i 

her couduct by administering any substance without her knowledge,· 
(c) Rape is a felony of the second degree. 

COIIIMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tt'x. P. C. Prop. Rev. § 21.02. 
Ln. Rev. Stat. § l4:43. 
Cal. Prop. Pen. Code § 1602. 

CrOllfl-Rcfercnces: 
Cohabitatio11, see § 39-1309. 
"Consent" defined, see § 39-107. 
Corroboration, see § 39-1309. 
Rape of child, see § 39-1306. 
IISexual intercourse" defined, see § 39-

1301. 

Comment: 
Subsection (a) is substantially similar 

to present law, T. C. A. § 39-3701, which 
defines rape as "unlawful carnal knowl
edge of a woman, forcibly and against 
h('r will. Carnal knowledge is accom
plished by the commcnccmcnt of n scxual 
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connection, and proof of emissien is 1 
not required." 

Subsection (b) is an exclusive enumer·: 
ation of the circumstances under which: 
sexual intercourse between male and i 
female is without the female's conscnlj 
The enumeration does not significantly, 
alter present law, but for the most parll 
codifies case decisions defining non· 1 
consent. . I 

Subsection (b) (1) in defining force, 
that negates consent codifies Tennessee )f., 
case law. "The d~g;:ee of force required 
to constitute rape is relative depending! 
upon the particular circumstances but inf 
any case it must be sufficient to subject: 
and put the dissenting woman withinl 
the power of the man and thus enllblej 
him to have carnal lmowledge of her'l 
• • . " King v. State, 210 Tenn. 150, 1561) 

I 

357 S. W. (2d) 42, 46 (1962). Under 
present law and subsection (b) (1), there
fore, the amount of force necessary to 
negate consent is a relative matter to 
be judged under all the circumstances 
the most important of which is the re
sistance of the female. 

Subsection (b) (2) deals with threats 
and basically preserves Tennessee law. 
"It is no difference, if the person 
abused consented through fear • • • if 
she were •.• fOl'ced against her will." 
Wright v. State, 23 Tenn. (4 Humph.) 
194,198 (1843). 

Subsection (b) (3) covers the female 
unable to resist because asleep or phys
ically disabled. 

Subsection (b)(4) alightly (,hanges the 
present law. Although mental incompe
tence would logically preclude effective 
consent by the woman if hl.!1' condition 
is known to the perpetrator, an 1872 
Tennessee case held that a gross fraud 
of pretended marriage to obtain inter
course with a "very weak .. minded wom
an" would not constitutlJ rape absent 
actual force. Bloodworth v. State, 65 
Tenn. (6 Baxt.) 614 (1872). The Com
mi~siOll believes subsection (b) (4) to be 
the better rule of law, broadening the 
law's protection to COlfer mental defec-

tives and focusing the test on the cogni
tive and physical elements to determine 
if the female consented. 

Subsection (b) (5) is new to Tennesseo 
law and contemplates intercourse per
formed under the pretense of making a 
medical examination or performing an 
operation. 

A recurring problem involves the fe
male who submits or pal'ticipates be
cause she erroneously believes that the 
male's entering the female's bedroom 
either from a "sham" marriage cere
mony arranged by the male, or by the 
male's entering the. female's bedroom 
in the dark pretending to be her hus
band. T. C. A. § 39-3703 presently speaks 
to this second variety (If fraud and 
covers the male's impersonation of the 
female's husband. 

T. C. A. § 39-3704 filled a brce..!h in 
the rape statutes by punishing as rape 
intercourse obtained through the ad
ministration of drugs or other sub
stances (including whiskey, Melton v. 
State, 160 'fenn. 273, 23 S. W. t2d) 662 
(1930) to prevent effectual resistance. 
Subsection (b) (7) restates; and broadens 
this provision by focusing 011 the effect 
of the substance, whatever it may be. 

. 39.1303 .. Aggravated rape:-(a) A male commits aggravated rape 
If he commIts rape as defined 111 § 39-1302 or rape of a child as defined ill 
§ 39-1306, and: 

(1) he causes serious bodily injury or death to another in the 
COUl'se of the same criminal episode; or 

(2) he compels submission to the rape by threat of death serious 
bodily inju~'Y, or kidn~ppin~ to be imminently inflicted on an~one; or 

(3) the female IS an mmate in a hospital licensed by the state 
department of health and he knows that as a result of mental disease 
01' de~e.ct she is at the time of the intercourse incapable either of 
apprmsmg the nature of the act or of resisting it. 

(b) Aggravated rape is a felony of the first degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T~L P. C. Prop. nev. § 21.03. 
Mmn. Stat. Ann. § 609.29. 
Cal. Prop. Pen. Code § 1601. 

Cross-References: 
.9or!oJ;loration .. see § 39-1309. 
Crunmal epIsode" defined see § 39-

107. ' 
Kidnapping, see § 39-120l. 
"Serious bodily injury" defined see 

§ 39-107. ' 

Comment: 
Rape becomes aggravated rape and a 

felony of the first degree if committed 
under any of the three circumstances 
enumer.ated in this section. This concept 
sig!lificantly differs from present law, 
whIch has only one degree of rape. 

N?te that the threatened harm of sub
section (a) (2) must be "imminent ... 
hence a threat to harm someone at ~n 
indeterminate time in the future does 
not aggravate. Whether 01' not the threat 
i~ "imminent" is, of course, a fact ques
tIOn . 
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"Criminal episode" is used in this sec
tion and the sexual abuse offense, § 39-
1305, to require a reasonably close con
nection between one of the aggravating 
factors and the rape or sexual abuse. 
'fhe concept of criminal episode, which 

, 
I 

resembles the "transaction" concept 01' 
pres~nt law, ;was devised primarily fOI i 
u~e In the jomder and .severance provi.! 
SlOns (chapter 3) and IS defined in the' 
comment to § 39-107. : , 

39-1304. Sexual abuse.-(a) An individual commits sexual abuse! ~,: 
if, without the other person's consent and with intent to arouse or: ~ 
gratify the sexual desire of any person: ~c~~ 

(1) the actor engages in deviant sexual intercourse with the other1 { 
person, not his spouse, whether the other person is of the same or oppo.i ' 
~~~;~ l! 

(2) the actor compels the other person to engage in sexual inter.:"';' 
course or deviant sexual intercourse with a third person, whether the: 
other person is of the same sex as or opposite sex from the third person,! 

(b) The intercourse is without the other person's consent under one'_ ' 
()r' more of the following circumstances only: : '- (~ 

(1) the actor comp.els the other person to submit or participate by, 
force that overcomes such earnest resistance as might be reasonably; 
expected under the circumstances; or' 

(2) the actor compels the other person to submit or participate bYi I 

any th,reat that would prevent resistance by a person of ordinary I .; 
resolution; or ;" ~ 

(3) the other person has not consented and the actor knows the': ' 
other person is unconscious or physically unable to resist; or ! 

(4) the actor knows that as a result of mental disease or defect' 
the other person is at the time of the deviant sexual intercourse inca.! 
pable either of appraising the nature of the act or of resisiting it; or! 

(5) the other person has not consented and the actor knows the; 
other person is unaware that deviant sexual intercourse is occurring; or: 

(6) the actor knows that the other person submits or participates: 
because of the erroneous belief that he is the other person's spouse; or: 

(7) the actor has intentionally impaired the other person's pow~b~'" 
to appraise or control the other person's conduct by admini!'Jtel'ing any! ' 
substance without the other person's knowledge. ' . 

(c) Sexual abuse is a felony of the second degree. 

COMMENTS OF LAW REVISION COMMISSION 

Com.ment: 
See comment following § 39-1305. 

I 
I ! 
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39-1305. Aggravated sexual abuse . ...:..(a) An individual commi~I, 
aggravated sexual abuse if he commits sexual abuse as defined in § 39.! 
1304 or sexual abuse of a child as defined in § 39-1307, and: J ! 

(1) he causes serious bodily injury or death to another in thel u\ 
course of the same criminal episode; or I i 

(2) he compels submission to the sexual abuse by threat of deatbJL
1 { 

serious bodily injury, or kidnapping to be imminently inflicted OllJ 

::yone; or rl 
t~ 

" t 
i ~ 
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(3) the other person is all inmate of a hospital licensed by the 
state department of health and 'the actor knows that as a result· of 
mental" disease or defect the other person is at the time of the sexual 
intercouriJe or deviant sexual intercourse incapable either of apprai~ing 
the nature of the act or of resisting it. 

(b) Aggravated sexual abuse is a felony of the first degree. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. § 21.05. 
Cal. Prop. Pen. Code § 1064. 

Cross-References: 
Cohabitation, see § 39-1309. 
IlConsent" defined, see § 39-107. 
Corroboration, see § 39-1309. 
"Criminal episode" defined, see § 39-

107. 
"Deviant sexual intercourse" defined, 

see § 39-1301. 
Kidnapping, see § 39-1201. 
"Serious bodily injury" defined, see 

§ 39-107. 
Sexual abuse of child, see § 39-1307. 
"Sexual intercourse" defined, see § 39-

1301. 1ei 
Comment: 

The form of § 39-1304 follows that of 
§ 39-1302 (rape). However, the acts can 

be heterosexual or homos.·xunl. Section 
39-1304(a) (1) covers an individual who 
compels another (not his spouse) to 
perform or submit to an act of deviant 
sexual intercourse; subsection (a) (2) 
covers one who compels two other peo
ple, one of whom may be his spouse, to 
engage in an act of sexual intercourse 
or deviant sexual intercourse. Subsec
tion (b) repeats the list of facts negat
ing consent set out in § 39-1302 (rape). 

This code punishes public acts of 
sexual intercourse, bestiality, and deviant 
sexual intercourse in § 39-2641 (public 
12wdness). 

Section 39-1305 (aggravated sexual 
Hb~se) tracks the factors aggravating 
rape in § 39-1303. See the comment fol
lowing that section for an explanation 
of the single criminal episode concept. 

39-1306. Rape of a chiId.-(a) A male commits rape of a child if he 
has sexual intercourse with a female not his wife, and: 

(1) she is younger than sixteen (16) years and he is at least three 
(3) years older than she; or 

(2) she is younger than: -twelve (12) years. 
. (b) It is it. dt:fel1se to prose~mtionunder this section that the female 

was at the time of the alleged offense twelve (12) years or older and 
had, pl:ior to the time of the alleged offense, engag'ed promiscuously .in 
sexual mtercourse or deviant sexual intercourse. 

(c) Rape of a child under subsection (a) (1) is a felony of the third 
degree; rape of a child under subsection (a) (2) is a felony of the first 
degree. 

COMMENTS OF LAW REVISION COMMISSJON 

Derivation: 
Tex. P. C. Prop, Rev. § 21.09. 
m. Stat. Ann. cll. 38, § 11-4. 
La. Rev. Stat. §§ 14:42, 14:80. 

Cross-References: 
Aggravated rape, see § 39-1303. 
Computation of age, see § 39-106. 
Defense explained, see § 39-2Of~. 
"Deviant sexual intercourse" defined 

see § 39-1301, ' 

Ignorance or mistake of age, see § 39-
1309. 

Prompt complaint, see § 39-1309. 
Rape, see § 39-1302. 
"Sexual intE,:l'course" defined. see § 39-

1301. ' 

Comment: 
The female legally incapable of con

senting to sexual intercourse is the sub
ject of the offense created by this sec-
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§ 89-1807 

tion, which is often called statutory 
rape. Rape by force, threat, or fraud, 
it should be noted, is proscribed by §§ 89-
1302 (rape) and 89-1308 (aggravatf.'d 
rape), so this section, 89-1806, deals only 
with consensual (in fact) sexual inter
course. 

Age of Consent. 
Determining the age below which the 

victim is legally incapable of consent is 
the most difficult problem encountered 
in defining sexual offenses involving 
children. 8ections 89-1306 - 39-1308, 
which define sexual offenses involving 
minors, consistently employ ages 12 and 
16 to mark out the age of consent. More
over, these sections include a three-year 
age differential de,signed to exclude 
from the talons of the c:iminal law chil
dren in the same age bracket; this 
differential, pioneered by the Model 
Penal Code and included in the 1971 
Tennessee Drug Control Act and in 
recent penal la.w revisions of most other 
jurisdictions, reinforces the obj(mtive of 
the incapable-of-consent offense, which is 
to prevent imposition by the older ·:!md 
presumably more experie",ced. 

Under §§ 89-1306-39-1308 there is i10 
defense to rape, sexual abuse, or in
decency involving a child younger than 
12. This retains the non-defensible age 
at 12 years as stated in T. C. A. § 39-
3705; Between 12 and 16, however, rea
sonable ignorance or mistake of age is a 
rlefense under § 39-130D(a), and the 
actor must be at least three years older 

. r'~ 
! . fI 
; ~ 
I ~ 
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than the "victim" (e.g., a 17 ~ear old ~ 
boy does not commit an offense 1f he has ; 
consensual sexual intercourse with a 16 t 
year old girl in private). ~ 

Despite the consistent employment of ·'1' 
these ages and the age differential, ., 
however, the Commission readily con. i 
cedes that they are essentiaIiy arbitrary, ~ 
as is any attempt to prescribe a uni. t 
form age for coming of sexual and elllo· i 
tional maturity. At the same time, the "i 

Commission believes age 16 is a more ~ 
realistic measure of maturity today than .j 
the 18 of present law, and that the three. ~ 
year differential better focuses these ] 
offenses on the true offender, he who ~ 
t&kes advantage of a child's immaturity. ~ 

Promiscuity Defense. : 
The present law, T. C. A. § 89-3706J ,;-, t 

denies "statutory rape" protection to a 1 

female over 14 who has a reputation) 
"for the want of chastity." Mangrum v. 
State, 1 Tenn. Crim. App. 155, 432 S. W. 
(2d) 497 (1968). The present law aiso 
denies pr.otection to a female over 12 
who is "a bawd, lewd, or kept femaie." 
Jamison v. State, 117 1J:'enn. 58, 94 S. W. 
675 (1906). 

Section 1306 (b) revises the unchastity 
defense of present-law to better identify 
those least in need of its protection, 
the sexually promiscuous female. "Prom· : 
iscuity" connotes a variety of cons en· \ 
sual sexual conduct with a variety of ' 
par.tnersz and clearly e:1'.:!ludes, for exam· 
pIe, a smgle prior act of sexual inter· 
course. 

39-1301. Sexual abuse of a child.-(a) An individual commits sex· 
ual abuse of a cl . .dld if, with intent to arouse or gratify the sexual 
desire of any person, he engages in deviant sexual intercourse with a 
child, not his spouse, whether the child is o! the same or opposite sex, 
and: 

(1) the child is younger than sixteen (16) years and the actor is 
at least three (3) years older than the child; or 

(2) the child is younger than twelve (12) yearS. 
(b) It.is a defense to prosecution under this section that the child 

was at the time of the alleged offense twelve (12) years or older and 
had, prior to the time of the alleged offense, engaged promiscuously ill 
sexual intercourse or deviant sexual intercourse. 

(c) Sexual abuse of a child under subsection (a) (1) is a felony of 
the third degree; sexual abuse of a child under subsection (a) (2) is a 
felony of the first degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 21.10. 
III. Stat. Ann. ch. 38, § 11-4. 
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Cross-References :. 
Aggravated sexual abuse, see § 39· 

1305. 
0, 

SEXUAL OFFENSES 

Computation of age, see § 3a-l0u. 
Defense explained, see § 39-203. 
"Deviant sexual intercourse" defined, 

see § 39-1301. . " 
Ignorance of mIstake of age, see § <)9-

130!.l. . 
Prompt complamt, see § 39-1309. 
Sexual abuse, see § 39-1304. 
"Sexual contact" defined, see § 89-1301. 
"Sexual intercourse" defined, see § 39-

1301. 

§ 39-1309 

Comment: 
This section tracks § 89-1304 (sexual 

abuse), but applies to victims legally in
capable of consent. Present law does not 
treat this conduct separately; T. O. A. 
§ 89-707 proscribes all sodomy, whether 
performed with ar adult or child. 

The ages of con:,,'nt, age differential, 
and promiscuity defense are the same as 
in § 39-1306 (rl(pe of a child) and are 
explained in the comment t(' that scction. 

39-1308. Indecency with a cbiId.-(a) An individual commits inde
cency with a child if the child is not his spouse and, without the child's 
consent the actor engages in sexual contact with the child. 

(b) . The sexual contact is without the child's consent if: . 
(1) the child is younger than sixteen (16) years and the E;ctor IS 

at least three (3) years older than the child; or 
(2) the child is younger than twelve (12) years. 

(c) It is a defense to prosecution under this section that the child 
was at the tim0 of the alleged offense twelve (12) years or older and 
had, prior to the ~ime of the alleged offense, engaged promiscuously in: 

(1) sexual mtercourse; or 
(2) deviant sexual intercourse; or 
(3) sexual contact. 

(d) Indecency with a child under subsection (b) (1) is a class A 
misdemeanor; indecency with a child under subsection (b) (2) is a 
felony of the third degree .. 

COMMENTS OF IJAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 21.11. 
Ill. Stat. Ann. ch. 38, §§ 11-4, 11-5. 

Cross-References: 
Assault, see § 39-1401. 
Computation of age, see § 39-106. 
Defense explained, see § 39-203. 
"Deviant sexual intercourse" defined, 

see § 39-1301. 
Ignorance or mistake of age, see. 

§ 39-1309. 
Prompt complaint, see § 39-1309. 

"Sexual contact" defined, see § 39-
1301. 

Comment: 
This sect.ion, and §§ 39-1306 and 3D-

1307, establish uniform ages of consent 
for the definition of sexual offenses in
volving children, and introduce a three
year age differential to exclude consent
ing partners in the same age group. See 
the comment tQ § 3D-1306. 

The promiscuity defense set out in 
§ 39-1308(c) is explained in the comment 
to § 39-1306 (rape of a child). 

39-1309. General provisions.-(a) If the criminality of conduct de
fined in this chapter to constitute an offense depends on a child's being 
younger than sixteen (16) years, it is a defense to prosecution for the 
conduct that the actor reasonably believed the child to be sixteen (16) 
years or older. However, if criminality depends on the child's being 
younger than twelve (12) years, it is no defense that the actor did not 
know the child to be younger than twelve (12) years, or reasonably 
believed the child to be twelve (12) year' '11' older. 

(b) The exclusion of conduct with, .,pouse f.rom the definitions of 
offenses in §§ 39-1302-39-1305 extends to tllB conduct of persons 
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while cohabiting, regardless of the legal status of their relationship and I 
of whether they hold themselves out afj husband and wife. ; 

(c) No prosecution may be instituted or maintained under this; 
chapter unless the alleged offense was reported to or discovered by a 
peace officer: 

(1) within one (1) month after its occurrence' or 

ASSAULTIVE OFFENSES 

one month after its occu!rence as a pr~
requisite to its prosecution. However, if 
a child is the victim, the month does not 

(2) within o~e (1~ month after a parent, gu~rdian, or other COIn. 

petent pe;~on specIally mterested in the victim and who is not a party 
to or facIlItator .of the offense learns of it, if the alleged victim was 
younge.r than sixteen (16) years, incompetent, or unable to make 
complamt. 

begin to'run until a parent or some other 
competent and uninvolv~cl person learns 
of the offense. The notIce need not be 
written or in any particular form; 
clearly a sworn complaint is not required. 
These requirements make little change 

~ in present common law except to make 
-' it more certain. 

~ 

somewhat confusing. T. C. A. § 39-3701 
does not require corroboration in rape 
cases, but relies instead on the <treason
able doubt" rule to prevent sham 
charges. T. C. A. § 39-3706 requires cor
roboration for "statutory rape" although 
evidence may suffice that is indirectly 
corroborative. Sturgis v. State, 199 Tenn. 
558, 288 S. w. (2d) 434 (1956). T. C. A. 
§ 39-3705, carnal knowledge of child un
der 12, requi!'es no corroboration at 
all. This section requires corroboration 
for all sexual offenses, both forcible and 
consensual. 

'~ Corroboration. 

'f 
(d) A person may not be convicted of an offense under §§ 39-1302- ! 

39-13~8 .upon the uncorroborated testimony of the alleged victim unless 
the. VICtIm mad~ an outcry at the first reasonable opportunity. Corrobo. 
ratIon may be cIrcumstantial. 

The truth and logic of Lord Hale's 
dictum equally applicable to all sex 
offense~, that accusations of rape are 
"easily made, hard to be proved, and 
still harder to be disproved by one ever 
so innocent'" justifies the corroboration 
requirement ~f § 39-1309 (d). The corro~
oration reqUIrement of present law IS 

By identifying the sexual offenses to 
which the corroboration requirement ap
plies, and specifying the elements and 
application of the requirement, § 39-1309 
(d) brings certainty to the heretofore 
confusing and sometimes contradictory 
evidentiary rules in this area. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
'rex. P. C. Prop. Rev. § 21.12. 
Conn. Gen. Stat. §§ 53-70-53-72. 

Cross-References: 
Bigamy, see § 39-1501. 
Complicity, see ch. 5, subch. A. 
Computation of age, see § 39-106. 
Defense explained, see § 39-203. 
Facilitation, see § 39-503. 
Ignorance 01' mistake generally, see 

§ 39-602. 
"Peace officer" defined, see § 39-107. 
"Reasonable belief" defined, see § 39-

107. 

Comment: 

Ignorance or Mistake of Age. 
Section 39-1309 (a) changes Tennessee 

law by providing a defense for reason
able ignorance or mistake about the age 
of the child between 12 and 16 in a pros
ecution under § 39-1306 (rape of a child), 
§ 39-1307 (sexual abuse of a child), or 
§ 39-1308 (indecency with a child). As 
pointed out in the comment to § 39-1306, 
however, ignorD.nce or mistake about the 
age of a child younger than 12 is nGI 
defense. 

Alth(lugh ignorance or mistake of fact 
is universally recognized as a general 
defense ~o crim.inal responsibility, when 
the fact IS age III sexual offenses involv
ing children, 'rennessee and most Ameri
can jurisdictions have denied the defense. 
But see People v. Hernandez, 61 Cal. 
(2d) 529, 393 P. (2d) 673 (1964). 

There is no distinction in principle be
j;v.raen ignorance or mistake of age and 
ignorance or mistake about, say, whether 
an adult female consented to sexual 
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~nte~co.urse, th~. existence of necessity 
JustIfymg homICIde in self-defense or 
whether a capsule contained heroin'ig. 
~orance or mi:;take about each of '~hich 
IS a defense III present law and under 
this code. Moro importantly, the reason. 
ably mistaken or ignorant actor lacks 
the ~~pability ~hi.s code posit~ ~~ a pre. , 
req~lsIte to crImmal responSIbIlIty and : 
p.unl~hment, and this lack is especially ; 
sIgmficant, the Commission believes, in '. 
the context of consensual sexual conduct 

S}Jollsal Relationship. 
Ad.ults cohabiting may terminate their 

relatIOnship if one dislikes the other's 
s~xual conduct, and there is no justifica. 
tlOn for the criminal law's intrusion into 
the relationship. Section 39-1309(b) reo 
stat.e~ and expa!lds the present law's rec· 
ogmtIon of thIS common-sense notion. 
~ee T" G. A. § 39-3706 (excluding "cases 
In whIch th~\ defendant and female in 
question occU1W the relation of husband 
and wife"). • 

Prompt Complaint. 
This doctrine derives from the com· 

mon law, under which the absence of a 
prompt complaint created a presumption 
that no offense had, in fact, occurred. See 
Greenfield, Prompt Complaint: A Devel· 
oping Rule of Evidence, 9 Crim. L.Q. 
286 (1967). This is especially true for 
sexual offenses in which, for example, 
"pregnancy might change a willing par· 
ticipant in the sex act into a viudictive 
complainant . • •• " Model P. C. § 207.4, 
Comment at 265 (Tent. Draft No.4, 
1955). 

Section 39-1309(c) requires that an 
offense under this chapter be reported to 
or discovered by a peace officer within 

39-1:no. Preemption.-The legislature by enacting this chapter in
tends to preempt any other regulation of the area covered by this chap
ter. No governmental subdivision or agency may enact or enforce a law 
that regulates or makes any conduct in the area covered by this chapter 
an offense, a violation, or the subject of a criminal or civil penalty or 
.sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 21.13. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, see § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com

ment. 

Comment: 
Municipal ordinances presently conflict 

with and overlap state law in the area 
of sexual offenses. The Metropolitan Gov
ernment of Nashville and Davidson 
County Code (1967), for example, pro
hibits improper liberties with minors, 
§ 29-1-39. To eliminate the conflict and 
confusion between state and local law, 

and to prevent future conflict and confu
sion, § 39-1310 makes clear th~t the 
state intends to preempt the area of 
criminal 'sexual conduct and thereby pre
vent governmental subdivisions and 
agencies from enacting or enforcing laws 
in this area. 

Chapter 13 purposely excludes from 
the penal law several forms of sexual 
conduct proscribed by present law. 
Bestiality in private and consensual de
viant conduct in private are no longer 

_ offenses, and § 39-1310 ensures that no 
governmental subdivision or agency may 
punish or otherwise regulate this or any 
other sexual conduct not proscribed by 
this or some other chapter of the Crimi
nal Code. In addition, of course, con
flicting local laws, e.g., changing the 
incapable-of-consent age or the age dif
ferential, are prohibited. 

CHAPTER 14 

ASSAULTIVE OFFENSES 
SECTION. 
39-1401. Assault. 
39-1402. Aggravated assault. 
39-1403. Reckless conduct. 

SECTION. 
39-1404. Consent as defense to as

saultive conduct. 
39-1405. Terroristic threat. 
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CRIMINAL CODEtf ASSAULTIVE OFFENSES § 39-1404 

39-1401. Assault.-(a) 
commits assault if: 

An individual, corporation, or associationf -1 
~ 

(1) he intentionally, knowingly, or recldessly causes bodily injury; 
to another; or . 

. (21 . he intentionally or knowingly causes another to fear imminent' 
bodIly IllJ ury; or - . 

(3) he intentionally or knowingly causes physical contact with an. f 
other an~ he knows the other will regard the contact as offensive or! -
provocative. ! 

. (b) Assault is a class B misdemeanor unless the offense is com.l 
m~tted under subsection (a) (3), in which event assault is a class C i 
mIsdemeanor. ; 

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

See comment following § 39-1402. 

- 39-~4~2. Agg~avated assault.-(a) An individual, corporation, or' 
~ssocIatlOl1 commIts aggravated assault if he commits assault as defined' 
III § 39-1401, and: ' 

(1) he causes serious bodily injury to another; or 
(2) he uses a deadly weapon. 

(b) Aggravated assault is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Deriyation: 
§ 39-1401: Tex. P. C. § 22.01. 

Ill. Stat. Ann. ch. 38, §§ 12-1, 
12-3. 

§ 39-14.02: Tex. P. C. § 22.02. 
Ill. Stat. Ann. ch. 38, §§ 12-2, 

12-4. 

Cross-References: 
Attempt, see § 39-901. 
"Bodily injury" defined, see § 39-107. 
Consent as defer,lse to assaultive con-

duct, see § 39-1404. 
Criminal homicide, see ch. 11. 
I<De~dly :vcapon" defined, see § 39-107. 
JustIficatIOn for use of force, see ch. 7. 
"Peace officer" defined, see § 39-107. 
Reckless conduct, see § 39-1403. 
Resisting arrest 01' search, see § 39-

2303. 

Code Annotated. See Saunders v. State, 
208 Tenn. 347, 345 S. W. (2d) 899 
(1961). T. C. A. § 39-602 does, however, 
specifically designate one special form of 
sImple assault, "wife beating," as a mis
demeanor. 

Section 39-1401 codifies common-law I 

assault ~nd battery, prohibits attempts' 
to commIt battery, and actual battery in 
one statute. Violence is not necessary, 
and there is no requirement of intent to 
injure. It is sufficient for conviction that 
bodily injury is recklessly inflicted, that 
fear is knowingly induced, or that the 
offensive nature of physical contact is 
known. 

"Serious bodily injury" defined, 
§ 39-107. 

Sexual offenses, see ch. 13. 
Terroristic threat, see § 39-1405. 

Comment: 

Several Tennessee statutes prohibit 
true aggravated assault. E.g., T. C. A: 
§ 39-601 (assault with a deadly weapon); 
§ 39-614 (assault from ambush with a 

see ~~adly weapon); and § 39-2803 (author
Izmg death penalty for assault with a 
deadly weapon while in disguise). Most 
of 'rennessee's assault statutes, however, 
are "assault-with-intent" provisions. E.g., 
T. C. A. § 39-605 (assault with intent 
to commit rape); § 39-603 (assault with 
intent to corlmit felony). A perusal of 
the elements of attempts, see § 39-901, 
makes it apparent that any activity pun
ishable as an assault-with-intentcan 

In Tennessee certain types of assaults 
are condemned by statute, but simple 
assault and battery are punished at 
common law, and no definition of those 
misdemeanors appears in the Tennessee 
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also be punished as an :>;~t~mpt. For. this 
reason the assault-w~th-mtent crImes 
are abolished. 

Section 39-1402 encompasses the true 
aggravated assault and the common-law 
crime of mayhem. See T. C. A. § 39-609. 

The penalty structure for assault 
grades the offenses accordjng to the se-

verity of the harm caused. Offensive 01' 
provocative contacts that do not cause 
fear are relatively minor offenses, but 
causing fear or injury is a more serious 
offense. Moreover, if the bodily injury is 
serious, or the assault is committed with 
a deadly weapon, it is aggravated to a 
third-degree felony. 

39.1403. Reckless conduct.-(a) An individual, corporation, or as
sociation commits an offense if he acts recklessly and places another in 
imminent danger of death or serious bodily injury. 

(b) An offense under this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: . 
Tex. P. C. Prop. Rev. § 22.04. 
Ill. Stat. Ann. ch. 38, § 12-5. 
Model P. C. § 211.2. 

Cross-References: 
Aggravated assault, see § 39-1402. 
Assault, see § 39-1401-
"Association" defined, see § 39-107. 
"Serious bodily injury" defined, see 

§ 39-107. 

Comment: 
Sections 39-1401 and 39-14.02 provide 

that reckless acts that cause bodily in
jury constitute assault, but reckless acts 
that fall short of injuring another are 
excluded. This section covers those reck
less acts that, although no harm results, 
are highly dangerous, i.e., create a sub
stantial risk of death or serious bodily 
injury. 

39-1.404. Consent as defense to assaultive condl.lct.-The victim's ef
fective consent, or the actor's reasonable belief that the victim con
sented, to the actor's conduct is a defense to prosecution under §§ 39-
1401,39-1402, or 39-1403 if: 

(1) the conduct did not threaten or inflict serious bodily injury; 01' 

(2) the victim knew the conduct was a risk of: 
(A) 
(B) 
(0) 

his occupation or sport; or 
recognized medical treatment; or 
a scientific experiment conducted by recognized methods. 

COMMENTS OF LAW REVISION C.OMMISSION 

Derivation: 
Tex. P. C, Prop. Rev: § 22.04. 
Fed. Prop. Crim. Code § 1619. 

Cross-References: 
"Conduct" defined, see § 39-107. 
Defense explained, see § 39-203. 
"Effective consent" defined, see § 39-

107. 
"Reasonable belief" defined, see § 39-

107. -
"Serious bodily injury" defined, see 

§ 39-107. 

Comment: 
Football players, boxers, medical doc

,tors, and many others commit assaultive
type offenses regularly, but these con
sensual <linjuries" are not properly a 

concern of the criminal law. Thus the 
\Tjctim's consent is made a defense, but 
only to assault, aggravated assault, and 
reckless conduct and only (with three 
exceptions) if the harm is petty. Consent 
is a defense to serious harm if the vic
tim lmew it was a risk of medical treat·· 
ment, scientific experiment, or an occu
pation. 

Reasonable belief in consent estab
lishes the defense just as reasonable mis
take of fact exonerates under general 
principles, see § 39-602. Special proyi
sion must here be made for mistake be
cause consent is not an element of the 
assaultive offenses and § 39-602 applies 
only to mistake about an element of the 
offense. 
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39-1405. Terroristic threat.-(a) An individual, corporation, orl ~ 
association commits terroristic threat if he threatens to commit any I 
offense involving violence with intent: i 

(1) to cause action of any sort by an official or. volunteer agency! 
organized to deal with emergencies; or J 

(2) to prevent or interrupt the occupation of a building; room; 
place of assembly; place to which the public has access; or aircraf~ 
motor vehicle, or other form of conveyance. 

(b) Terroristic threat is a class A misdemeanor. 

OFFENSES AGAINST THE FAMILY § 39·1502 

(b) It is a defense to prosecution under subsection (a) (1) that 
the actor reasonably believed that his marriage was void or had been 
dissolved by death, diYIJL'ce, or annulment. 

CO'/:lMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop, Rev. § 25.01. 

tion 39-1501 (a) (2) includes the offense of 
knowingly marrying the spouse of ,.n
other in the offense of bigamy and pre
scribes the same punisIlment for both. Cross·Referen';es: 

COMMENTS OF LAW REVISION COMMISSION 

Defense explained, see § 39-203. 
Rape by {raud, see § 39·1302. 

.. t "Reasonable belief" defined, see 
107. 

§ 39-

Subsection (b) creates a special 
category of mistake defense. The general 
defense of ignorance or mistake, § 39· 
602 of this code, is not relied on for 
bigamy because the general defense dis
tinguishes between mistakes of law and 
fact in some contexts, a distinction now 
often ignored, and by this code rejected, 
in the bigamy area. The defense pro
vided by subsection (b) greatly ex
pands defenses available to a prosecu
tion for bigamy. The present Tennessee 
law only allows for an honest belief in 
the death of the fij:st spouse after a 
five-year absence. T. C. A. § 39-702; 
Jones v. State, 182 'renn. 60, 184 S. W. 
(2d) 167 (1944); White v. State, 157 
Tenn. 446, 9 S. W. (2d) 702 (1928). 
Honest belief in a valid divorce from 
the first spouse is not a defense under 
the present statute. Jones v. State, 182 
Tenn. GO, 184 S. W. (2d) 167 (1944). 

Derivation: 
Tex. P. C. Prop. Rev. § 22.06. 
Fed. Prop. Crim. Code § 1614. 
Model P. C. § 211.3. 

Cross· References : 
"Agency" defined, see § 39·107. 
Assault, see §§ 39-1401, 39-1402. 
"Association" defined, see § 39·107. 
Coercion of public servant, see § 39-

2103. 
Disrupting meeting or procession, see 

§ 39·2505. 
False alarm, see § 39·2506. 
Harassment, see § 39·2507. 
"Serious bodily injury" defined, see 

§ 39·107. 
Threats to obtain property, see § 39-

1903. 

Comment: 
This section is directed toward those 

who seek to cause terror o):!' publie in
convenience by threatening to ct..!lmit 
crimes of violence. The conduct res llm
bles that proscribed by § 39·2506 (fa~:;:; 

alarm or report), except that the acto~ 
does not necessarily know his th:reai; ls 
false; indeed, he may intend to carry it 
out. 

The seetion is broad enough to COver 
threats to commit any crime of violence 
if the actor's intent is to cause fear, 
emergency action, or substantial incon. 
venience. It also covers threats that 
cause public terror or inconvenience. 

The present Tennessee Code has an 
entire chapter devoted to masked hood. 
lums, night-riders, and terrorism, T. C. A'I 
tit. 39, cn. 28. The object of such laws, 
according to the Tennessee Supreme 
Court, was to make acts committed while 
in masquerade more highly penal be· 
cause of the inherent difficulty of iden· 
tifying offenders who wore masks. Wal. 
pole v. State, 68 Tenn. 370 (1878). The 
Tennessee intimidation statute and those 
that follow it in the chapter were added 
after the turn of the century, most likely 
due to the influence and power enjoyed 
by the KKK and related groups during 
that era. 

CHAP'i' "~t, 15 

OFFENSES AGAIN,ii THE FAMILY 

SECTION. 
39·1501. Bigamy. 
39-1502. Incest. 
39-1503. Interferen:le with child cus· 

tody. 

SECTION. 
39-1504. Criminal nonsupport. 
39·1505. Criminal abortion. 
39-1506. Aiding self-abortion. 
39-1507. Preemption. 

39-1501. Bigarny.-(a) An individual commits bigamy if: 
(1) he is maJ.'ried; and he purports to man-y a person other than 

his spouse in this atate under circumsbnces that would, but for the 
actor's prior marriage, constitute a marriage; or 

(2) he knows that a married person other than his spouse is 
married; and he purports to marry that person in this state under 
circumstances that would, but for that person's prior man-iage, con· 
stitute a marriage. 
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Comment: 
Subsection (a) restates the traditional 

bigamy offense now contained in T. C. A. 
§ 39-701. The state must prove a valid, 
subsisting marriage. Bashaw v. State, 9 
Tenn. 177 (1829). The state must also 
prove beyond a reasonable doubt that 
the former wife of the accused was 
living at thl~ time of the bigamous mar
riage. Dunlap v. State, 126 Tenn. 415, 
150 S. W. 86 (1912). 

A single person marrying another he 
knows is all'e~dy :married is dealt with 
under the presilnt law as a separate of
fense: knowingly marrying husband or 
wife of another. T. C. A. § 39-704. The 
extreme variance in the penalties which 
may be given one who knowingly mar
ries the husband or wife of another (up 
to 5 years) and the wife or husband 
of another who bigamously marries 
(2·21 years) lacks a rational justifica
tion: both offenses are designed to pro
tect the sanctity of legal marriage. Sec-

Subsection (b) changes the present 
law's belief standard. To negate a de
fense under subsection (b), the state 
must prove that the defendant's belief 
in divorce, for example, was formed reck
lessly or with criminal negligence. 

39·1502. Incest.-(a) An individual commits incest if he engages 
in sexual intercourse or deviant sexual intercourse with a person he 
knows to be, without regard to legitimacy: 

(1) his ancestor or descendant by blood or adoption; or 
(2) one with which an in loco parentis relationship exists; or 
(3) his brother or sister of the whole or half-blood or by adoption. 

(b) For purposes of this section: 
. (1) "Deviant sexual intercourse" ·means any contact between the 

?,emtals of one person and the mouth or anus of another person with 
mtent to arouse or gratify the sexual desire of any person. 

(2) "Sexual intercour8e" means any penetration of the female sex 
organ by the male sex organ. 

(c) Incest is a ~lass A misdemeanor. 

COMMENTS OF LA,W REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 25.02. 
INlI. Stat. Ann. ch. 38, § 11-11. 

• Y. Rev. Pen. ,Law § 255.25. 

Cross· References : 
Prohibited marriages, see T. C. A. 

§ 36·401. 
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§ 39-1503 

Comment: 
'1'his section adoptf.; f' new rationale 

for the incest offense: protection of 
family solidarity by preventing harmful 
interference with relations between fam
ily members. The present incest statute, 
T. C. A. § 39-705, seeks to achieve two 
goals: the prevention of sexual imposi
tion by family members. :in a relative 
position of power over the victim and 
the prevention of the genetic problems 
inherent in intermarriage and inbreed
ing. The second objective is not pursued 
by thii!l section, but left to the regulation 
of the marriage statute, T. C. A. § 36-
401. Since genetic problems arise only 
in successively inbred generations, the 
criminal sanction was deemed to be an 
inappropriate remedy. 

The first objective of the present in
cest statute, howeve1:, is adopted as the 
,better rationale for this section. Conse
quently, the prohibited relationships are 
nD.t extensively enumerated by this sec
tion, but broadly defined to include any-

'Fl 
1 ... ~ 
I ~ 
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one with parental authority which may i ,~ 
be abused to sexual ends. Similarly, the I 
!egitimaqy of the tw:o r~latit?nships des. i 
Ignated IS declared ImmaterlBI, and the i 
conduct prohibited is broadened to in.: 
clude deviant sexual intercourse. i 

Several new penal codes include a cor.: 
roboration requirement for the incest I '\ 
offense. Tennessee law, however, has f ! 
long recognized that the consenting part.)~ ! 
ner to incest is an accomplice witneRs! ;, 
whose uncorroborated testimony is in.l! 
sufficient to convict, e,g., Scott v. State,l k 
207 Tenn. 151, 338 S. W. (2d) 581 (1960)U' 
Shelley v. State, 95 Tenn. 152, 31 s. W.I $ 
492 (1895). However, if the actor did! 
not consent, he or she is not an aecom. j 
plice and the testimony doe~ not need i 
corroboration. Id. This judicial policy is: 
deemed preferable to a blanket corrobo.l '. 
ration statute in the incest area, which: ':l 
includes both consensual and non, " 
consensual relationships. Nonconsensual 1 
relationships, of course, can be prose,:f 
cuted as sexual offenses. See ch. 13. I 

, 
39·1503. Interference with child custody.-(a) An individual, cor·, 

poration, or association commits an offens~ if he takes or retains a child: 
younger than eighteen (18) years out of thIS state when: '. 

(1) he knows that his taking or retention violates a temporary orr 
permanent judgment or order disposing of the child's custody; or : 

(2) he knows that he has not been awarded custody of the child; 
by a court of competent jurisdiction and knows that a suit seeking to! 
dispose of or litigate the child's custody has been :filed. I . 

(b) It is a defense to prosecution under subsection (a) (2) that thel " 
actor voluntarily returned the child to this state within seven (7) days; 
from the date of the commission of the offense, or that the actor volun.~ 
tarily returned the child to this state within five (5) days af~ri 
receiving a certified order of a court demanding the return of the child'i 

(c) An offense under this section is a felony of the third degree. I 
I 

COMMEl'frS OF LAW REVISION COMMISSION f 
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Derivation: 

OFFENSES AGAINST THE FAMILY 

the parent knows the suit has been filed. 
Age 18 is used for the offense because 
under Tennessee law parental custody 
rig'hts in a child terminate at that age. 

Subsection (b) highlights the chief ob
jective of this offense: to encourage the 
child's return to the jurisdiction of the 

§ 39-150,1 

'l'ennessee court whose contempt power 
can then be used to enforce its custody 
award. 

The Commission reluctantly graded this 
offense a felony to assist in invocation 
of the extradition and federal fugitive 
felon provisions. 

39·1504. Criminal nonsupport.-(a) An individual commits crim
inal nonsupport if he intentionally 01' knowingly fails to provide sup
port that he can provide and that he knows he is legally obligated to 
provide to his spouse who is in needy circumstances 01' to his child 
younger than eighteen (18) years. 

(b) ,Except as provided in subsection (c), criminal nonsupport is 
a class A misdemeanor. 

(c) Cri:ininal nonsupport is a felony of the third degree if: 
(1) the actor has been convicted one or more times before under 

this section; or 
(2) the actor committed the offense while residing in another 

state. 
(d) For purposes of this section, "child" includes an illegitimate 

child whose paternity has been established by a court of competent 
jurisdiction. 

COMMENTS OF LAW' REVISION COMMISSION 

DeriYation: 
Tex. P. C. Prop. Rev. § 25.07. 
T. C. A. §§ 39-201, 39-202. 

or neglect alone is no longer an offense. 
Cf. T. C. A. §§ 39-201, 39-202. 

If the prosecution is for nonsupport 
of a spouse, the state has the burden of 

Cross-References: proving his or her needy circumstances. 
Aid from department of public welfare But if the prosecution is for nonsupport 

to locate parent and enforce support or- of a child, the state does not have to 
der, see 42 U. S. C. A. § 602(a) (17) and prove his needy circumstances. The state 
(a)(18). must continue to prove that the defend-

Civil remedies: ant is ab,le to provide support, and the 
Enforcement of child support, presumptlOn that the defendant is able 

T C A § 36 see to so pl'ovide is eliminated. See T. C. A. 
. " -822, §§ 39 201 39 20 Reciprocal enforcement of support -, - 2. 

'1, C A t't 3 'Gr~ding criminal nonsupport a class see . . . 1. G, ch. 9. A d 
Sup~ort of dependent or neglected ?lIS e?leanor !ecognizes the serious 

chlld, see '1'. C. A. § 37-256. so.cIetal mterest m coercing compliance 
"Convic, t.ion" defined, see § 39-107. !"Ith the d~ty of support and gives the Tex. P. C. Prop. Rev. § 25.03. 

Wis. Stat. Ann. § 946.71. 

Cross-References: 

designed primarily to deal with the pa.! 
rental kidnapper but iormulated broadlr/ 
enough to cover anyone lmowingly in'l 
terfering with a court's custodial juri!,) 
diction over children. I 

E t d Jud~e a WIde range of sentencing dis-
l x ra ItIon, see T. C. A. tit. 40, ch. 31, cretlOn. Long-term imprisonment· I'S subeh. A, as amended. I I 
Territorial J'urisdiction, see § 39-104. ~ ear y unwarranted, however, since it 

"Association" defined, see § 39-107. 
Computation of age, see § 39-106. 
Defense explained, see § 39-203. 
Extradition of fugitive, see T. C. A. 

tit. 40, ch. 31, subch. A, as amended. 
False imprisonment, see § 39-1202. 
Unlawful flight to avoid prosecution, 

see 18 U. S. C. A. § 1073. 

Comment: 
This section adds a new offense to 

Tennessee criminal jurisprudence, one 
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This section prohibits both taking anll 
retaining a child outside the state either\ .. 
in violation of a custody award, subset, 
tion (a) (1), or to defeat the court's iU'! 
risdiction in a custody case, subsecti,on 
(a)(2). The custody award need notorl!'f' 
inate with a Tennessee court to CO~I, 
within the purview of this section; if s~( 
is filed in this state to enforce a Georgu, 
custody judgment, for example, the no); 
custodinl parent's taking the child out~: 
Tennessee violates subsection (a) (2), 

t 
1 
I 

V IS u~ual1y far more effective to place a 
ame~~~~. see T. C. A. § ,10-301, as convIcted Spouse on probation under or-

Comment: 
This section provides the deserted 

spouse. and children with the services of 
a publIc prosecutor and law enforcement 
p~rs?nnel to enforce the husband's (01' 
wife s) d~ty to supPort his family. 
th SubsectIo~ (a) defines the elements of 
. e offense In terms derived from exist. 
Ing Tennessee law; however, desertion 

ders to support his family. The felony 
grade for the. offense of nonsupport by a 
spouse who IS out of state facilitates 
!lxtradition and expands present law to 
InclUde nonsupport of a Spouse, T. C. A. 
§ 39-217. The felony grade for a subse
quent offense also continues present law. 

. ~ee T. C. A. § 39-219 (penalty for leav. 
Ing state after a court order for sup
port). 
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§ 39-1505 

A prosecution under this section should 
not be the vehicle for litigating a con
tested paternity; therefore, only if the 
defendant's paternity haE: been estab-

~., r, 
} f 
I ~ 
J !, 

CRIMINAL CODE I ~ OFFENSES AGAINST THE FAMILY 

Hshed in a civil suit, can he be prose, I 
cuted under this section for failure to I 
support, See T. C. A. tit. 36, ch, 2. 

Comment: 
This section follows the recently en

acted abllrtion statute. The new offense 
! reflects both recent developments in con
i stitutional law and enlightened concern 

39·1505. Criminal abortion.-(a) An individual, corporation, or as· 1 b for women and physicians who often suf-
. t th ~ fer extreme hardship because of the sociation commits an offense if he intentionally termma es ano er's' (archaic rigidity of the old statute. 

pregnancy otherwise than by live birth of a viable fetus. j' The recent Supreme Court decision in 
h t· th t th Roe v. Wade, 410 U. S. 113 (1973), held (b) It is an exception to the application of t is sec Ion 0 a e f unco'nstitutional a Texas abortion 

abortion is performed under the following circumstances:j statut!;l which, like old T. C. A. §§ 39-
(1) dUI'I'ng the first t"'elv6 (12) weeks of pregnancy, if the:

r
., 301-39-302, prohibited ail abortions ex-

n cept those Mcessary to save the life of 
abortion is performed with the pregnant woman's consent and pursuant the woman, This section complies with 

d· l' d t f th t ' attending physicia that decision which stated:A state crimi-to the me lca JU gmen 0 e pregnan woman s n nal aborttom ",tatute of the current Texas 
who is licensed or certified under title 63, chapter 6 of the Tennessee type, that exel.l1pts from criminality only 
Code; or a life savt'ng procedure on behalf of the 

. b'l't f th f t' mother, without regard to pregnancy (2) after twelve (12) weeks, but before Via I I Y 0 e e u~, If stage and without recognition of the 
the abortion is performed with the pregnant woman's consent and m a: other interests involved, is violative of 
hospl·tal as defined in § 53-1301, licensed by the department of public:, the Due Process Clause of the Four-

teenth Amendment. health or a hospital operated by the state of Tennessee or a branch: Following the dicta of the Supreme 
of the' federal government, by the pregnant woman's attending physi. Court decision, the new statute, re-

§ 39-1506 

stated here, leavel! the decision of 
whether to terminate pregnancy to the 
woman and the sound medical judgment 
of her physician during the first 12 weeks 
of pregnancy. Subdivision (2) of sub
section (b) requires hospitalization for 
tho abortion operation performed. after 
that point in the pregnancy. When the 
fetus becomes viable, the abortion opera
tion may be performed only for the pur
pose of preserving the life or health of 
the woman and only under safeguards 
set forth in subdivision (3) of subsection 
(b). 

Section 39-1505 continues the present 
law that self-abortion is not an offense, 
and the woman abortee is neither an ac
complice, nor a principal, to abortion, 
Smartt v. State, 112 Tenn, 539, 80 S. W. 
586 (1903). The provision of the new 
statute on attempted abortion, "attempt 
to procure a miscarriage," is included in 
§ 39-901 on criminal attempt. See 
Dupuy v. State, 204 Tenn. 624, 325 S. W. 
(2d) 238 (i959). 

cian who is licensed or certified under title 63, chapter 6, of the Ten. 
ness'ee Code, pursuant to his medical judgment; or 39-1506. Aiding self.abortion.-(a) An individual, eorporation or 

(3) during viability of the fetus, if the abortion is perform~d. association commits an offense if in return for anythinO' of valu~ he 
with the pregnant woman's consent and by the pregnant womans: knowingly aids a woman to use any means to intention~J.ly terminate 
attending physician, who is licensed or certified under title 63, chapter; her own pregnan~y otherwise than by live birth of a viable fetus. 
6 of the Tennessee Code; and if all the circumstances and provisions 1 (b) It is an exception to the application of this section that the 
required for a lawful abortion during the period set out in subdivision l termination is aided under the following circumstances: 
(2) are adhered to! .and if prior to, the. abor~ion the phy~ici~n shall i t ~1) . during the fi~'st twelve (12) weeks of pregnancy, if the 
have certified in wrltmg to the hospital m whIch the abortIOn IS to be 1 f abortIOn IS performed WIth the pregnant woman's consent and pursuant 
performed that in his best medical judgm?nt, after proper e~amina. it to th~ ~edical judgme~t of the pregnant woman's attending physician 
tion review of history, and such consultation as may be reqUIred by I ~ who IS lIcensed 01' certIfied under title 63, chapter 6 of the Tennessee 
eith~r the rules and regulations of the state hospital licensing board i t Code; or 
promulgated pursuant to § 53-1310, or the administration of the hospital I f (2) after twelve weeks (12), but before viability of the fetus 
involved, or both, the abortion is necessary to preserve ~he life or. health I 1 if the abortion is performed with the pregnant woman's consent and i~ 
of the woman and shall have filed a copy of the certIficates WIth the 1 . i a hospital as defined in § 53-1301, licensed by the department of public 
district attor~ey of the judicial circuit wherein the abortion is to be I 1 health, or a hospital operated by the state of Tennessee or a branch of 
performed. 1 .! the f7de:al government, by the pregnant woman's attending physician, 

(c) No physician shall be ~~quire~ to perform an abortion and. no! g who IS lIcensed or certified under title 63, chapter 6 of the Tennessee 
person shall be required to partICIpate m the performance of an abortIOn, I I Code, pursuant to his medical judgment; or 
No hospital shall be re~uired to perm~t abortio?s to be performedl t . (3) during viability of the fetus, if the abortion is performed 
therein or to receive a patIent for an abortIon operatIon. ! J WIth the pregnant woman's consent and by the pregnant woman's 

(d) Criminal abortion is a felony of the third degree. I', j attending physician, who is lice~sed or certified under title 63, chapter 
~ 6 of. the Tennessee Code; and If all the circumstances and provisions 

COMMENTS OF LAW REVISION COMMISSION I ! reqUIred for a lawful abortion during the period set out in subdivision 
Derivation: 

Tenn. Pub. Acts 1973, ch, 235. 

Cross-References: 
Aiding self-abortion, see § 39-1506. 
"Association" defined, see § 39-107. 
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Computation of age, see § 39-106. I t (2) are adhered to; and if prior to the abortion the physician shall have 
Defense explained, see § 39-203. ! ~ certified in writing to the hospital in which the abortion is to be per-
Exception explained, see § 39-2s0e2e' 39.1. j for:ned that. in his best medical judgm. ent, after proper examination, "Reasonable belief" defined § , re f h t 

107. 'j i Vlew 0 IS ory, an? such consultatIOn as. ma~ be required by either 
jf the rules and regulatIOns of the state hospItal lIcensing board promul-

I J 111 

.. Lj 

r O
• i 



P'i 1 ,~ 
7 " ~ 
I 1 

f 

§ 39-1507 CRIMINAL CODf; !: 
1 ~ I d.>', 

gated pursuant to § 53-1310, or the administration of the hospital in.' 
volved, or both, the abortion is necessary to pres~lrve the life or healtn' \~ 
of the woman, and shall have filed a copy of the certificates with the 
district attorney of the judicial circuit wherein the abortion is to ~ 
performed. 

(c) An offense under this section is a felony of the third degree. 

COMMEN'rs OF LAW REVISION COMMISSION 

Derivation: 
Tenn. Pub. Acts 1973, ch. 235. 
Tex. P. C. Prop. Rev. § 25.05. 

Cross-References: 
Abortion, see § 39-1505. 
"Association" defined, see § 39-107. 
Computation of age, see § 39-106. 
Defense explained, see § 39-203. 
Exception explained, See § 39-202. 
"Reasonable belief" ddined. see § 39-

107. 

Comment: 
As stated in the comment to § 39-1505 

(criminal abortion), self-abortion is not 

a crime under present law, so it is nec'! 
essary, again to deter the criminal abor.J 
tionist. to prevent aiding a woman tl' 
abort herself. The concept of aiding ii' 
producing an abortion covers, for exam" 
pIe, assisting the woman abortee whl 
supplies for hersel:f the means used. 

'1'he phrase "in l;eturll for anything ~I 
value" in subsection (a) aims at the pro.;i:' 
fessional criminal I\\bortionist und is ,d~' 
signed to exclude nonprofessionals sud 
as the sympathetic roommate or frigh~ 
oned boyfriend. 

Subsections (b) and (c) parallel 
§§ 39-1505 (b) and (c) (c~iminal abor. 
tion). See comment followmg that sec
tio;n. ' 

39-1507. Preemption.-The legislature by enacting this chapter in., , 
tends to preempt any othel: ~e?ulation of the area covered by. thIS cha~~ 
tel'. No governmental subdIvlslon or agency may enact or enforce a la~0 
that regulates or makes any conduct in the area covered by this chapte/ . 
an offense, a violation, or the subject of a criminal or civil penalty 01 

sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 25.08. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, see § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com-

ment. 

Comment: 
Although governmental subdivisions 

and agencies have not legislated widely 
in the area of family offenses, municipal
ities have enacted ()rdhlances in the 
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overlapping area of sexual conduct ani 
family support. The. Metropolitan .GOY-: 
ernment of Nashville and DaVldson, 
County Code (1967), for example, pr~; 
hibits nonsupport of his family by Bl 
habitual drunkard (§ 29-1-24). Most 0:, 
this conduct is an offense under present 
state law, and that not proscribed 'fI~: 
no doubt intentionally omitted. To elUJlr, 
nate this conflict and confusion betwee:, 
state and local law, and to prevent !~i 
ture conflict and confusion, this seello" 
makes clear the state intends to pree~~, 
the ar~,aof offenses against the famil)! 
and {:hereby prevent governmenta} su~) 
divisioil and agencies from enacting OIJ 

enforcine laws in this area. ! 
I 
I 
1 

ARSON ANTI OTHER PROPERTY DAMAGE 

CHAPTER 16 

§ 30-1601 

ARSON AND OTHER PROPERTY 
DAMAGE OR DESTRUCTION 

SECTION. 
39-1601. Chapter definitions. 
39-1602. Arson. 
39-1603. Criminal mischief. 
39-1604. Reckless damage or destruc

tion. 

SECTION. 
30-1605. Actor's interest in property. 
39-1606. Amount of pecuniary loss. 
39-1607. Preemption. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
The present lllw on damage or de

struction of prlJperty consists of more 
than 60 sections scattered through five 
titles of the Tennessee Code Annotated. 
Some of the existing statutes are gen
eral, e.g., T. C. A. § 39-4501 (destroying 
or in.iuring another's chattels), but most 
are incredibly 8pecific-directed at dam
age of a par-ticular type of property or 
at damage by a specific method, e.g., 
T. C. A. § 39-4804 (injury to bridges), 
§ 39-1402 (injury to personal property 
with explosives), § 39-4535 (injury to 
caverns). Most of these offenses are re
dundant, contradictory or obsolete, e.g., 
T. C. A. § 39-4513 (injury of products of 
a!i.other's land), § 39-4518 (injury to an
other's timber), § '39-4505 (destroying 
ol11amentul shrub), § 39-4534 (damag
ing property \)f another). They require a 
bewildering m:ray of culpable mental 
s.t~tes, e.g., T. C. A. § 39-4534 (ma
hClOusly), § 39-4515 (willfully), § 39-
4512 (unlawfully, knowingly, willfully, 

and cornlptly), § 39-4507 (wanton!y), 
and they contain irrational penalty vari
ations, e.g., T. C. A. § 39-4513 (up to one 
year for injury to products of another's 
land) 1 -§ 30-4515 (up to ten years for de
structiCm of tobacco beds), § 39-4534 ($2 
to $50 fine fOl' destroying property of 
another). 

'l.'his chapter replaces this plethora of 
offenses with four general property dam
age offenses. These four offenses pro
scribe all property damage, however it 
is inflicted and whatever the property 
damaged, except damage inflicted negli
gently, a state of mind the Commission 
feels call be handled more efficiently and 
more appropriately by civil law than by 
penal sanctions. The penalty structure, 
which parallels the theft penalties in 
ch. 19, tics the punishment for destruc
tive conduct, and thus the blameworthi
ness of the actor, to the actor~s state of 
mind and to the extent of the harm his 
conduct threatens or causes. 

39-1601. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Habitation:" 
(A) means any structure including buildings, modular units, 

mobile homes, trailers, and tents, which is designed or adapted for the 
overnight accommodation of persons; and 

(B) includes a self-propelled vehicle that is designed or adapted 
for the overnight accommodation of persons and is actualIy occupied at 
the time of the offense; and 

(C) includes each separately secured or occupied portion of the 
structure or vehicle and each structure appurtenant to or connected 
with the structure or vehicle. 

(2) "Owner" means a person other than the actor who has posses
sion of property, or any interest other than a mortgage, deed of trust, 
or security interest in property, even if the possession or interest is 
unlawful. 

(3) ''Property'' means: 
(A) real property; or 
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(B) 
land; or 

I 
tangible personal property including anything severed from! 

(C) a document, including money, that represents or embodies!" ,~ 
anything of value. ' 

39-1602. Arson.-(a) An individual, corporation, or associationl 
commiti:! arson if he starts a fire or causes an explosion: ! 

\(i) without the effective c~n~ent of th~ 0v.:ner and with intent to\ 
destroy or damage the owner's bUIldmg or habItatIon; or I 

(2) with intent to destroy or damage any building or habitation ful 
collect insurance for the damage or destruction. i 

(b) Arson is a felony of the second degree unless it was committed; 
against an occupied habitation in which event it is a felony of the firsl! 
deg~ce. . 

COMMENTS OF LAW REVISION COMMISSION 

. Derivation: 
Tex. P. C. Prop. Rev. § 28.02. 
Pa. Prop. Crim. Code § 1301(a). 

Cross-References: 
Actor's interest in property, see § 39-

1605. 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1603. 
"Effective consent" defined, see § 39-

107. 
"Habitation" defined, see § 39-1601. 
Hindering secured creditors, see § 30-

2033. 
Necessity to destroy property, see § 39-

721. 
"Owner" defined, see § 39-1601. 
"Property" defined, see § 39.1601. 

Comment: 

or causes an explosion with the requi.! 
site i!ltent, whether or not damage ofi 
any kmd actually ensues. ' 

Intent. j 
The mental element required under: 

this section is intent: the actor must aclf 
intentionally and must desire a particu.; 
lar result. This changes the nomencla·! 
ture of present law, which requires 81 
"willful and malicious" state of milJ~i . 
T. C. A. §§ 39-501, 39-1401, 39-5106, bul:. 
retains the substance. The result in.:
tende~ may be damag:e as well as,qe-, 
struchon, which also IS apparently Ide 1 
existing law. Under subsection (a)(2),! 
the actor must also intend to col1act in· j 
surance for the damage or destructioal 

"Building or Habitation." ! 
f~resenhtlY, arson rtehquires the bubrnU!n,l1 '.~[' 

o any ouse or ou ouse, or any u "': 
ing, or other structure." T. C. A. §§3!.j 1 

ARSON AND OTHER PROPERTY DAMAGE § 30-1603 

Owner's Interest or Consent. 
The criminal responsibility of an own

er for aj:"son is slightly moclified. Subsec
tion (n) (1) requires a firing of another's 
building, but § 39-1601 defines "owner" 
as anyone other than the actor who has 
possession of or any other interest in 
the property, and § 39-1605 provides that 
an actor who is an owner may be guilty 
of arson if there are other owners with 
interests he is not entitled to infringe. 
Present law includes the actor's own 
property in the protection of the gen
eral statutes, T. C. A. §§ 39-501, 39-1401, 
and the arson statute has been applied to 
owners who set fires to collect insurance. 
Thompson v. State, 171 Tenn. 156, 101 
S. W. (2d) 467 (1937). Another section 
of the Criminal Code, specifically de
signed for the debtor-secured creditor 
relationship, governs the destruction of 
secured property, see § 39-2033 (hinder
ing secured creditors). If no one else has 
an interest, however, the owner is not 
responsible under subsection (a)(1); in
stead his responsibility, if any, is de
termined by subsection (a) (2). 

Subsection (a) (2) makes it arson to 
make a fire or cause an explosion with 
intent to collect insurance for the re
sulting damage or destruction. Current 
Tennessee law allows prosecution under 
the arson statute .. Thompson v. State, 
171 'fenn. 156, 101 S. W. (2d) 467 
(1937), or under T. C. A. § 39-506, spe
cifically prohibiting the burning of in
sured property with intent to injure in-

surer. Under § 39-1602 burning insured 
property is arson only if the property is 
the kind that would make the burning 
arson if it belonged to another. The 
burning of other insured property with 
intent to collect insurance, poses less 
danger to persons, and consequently is 
not included in arson. It does constitute 
theft or attempted theft under § 39-1903, 
however, as does any other destruction of 
property to defraud insurers. 

The effect of an owner's consent to the 
burning is uncertain in present law, Log
ically, the responsibility of one who burns 
with the owner's consent should be deter
mined under general complicity princi
ples in terms of the owner's responsibil
ity. Whether one who burns with the 
owner's consent commits arson even in 
circumstances in which tha owner would 
not be guilty has never been determined, 
but subsection (a) (1) makes it clear that 
one who burns I ' 'h the owner's "effec
tive consent" is guilty only in circum
stances in which the owner is guilty. 

Penalties. 
Arson is graded a second degree fel

ony, a serious offense, primarily because 
of the danger to the person. Otherwise, 
the use of fire or explosives does not 
make assault, manslaughter, or attempt
ed murder more reprehensible than other 
methods of committing those offenses, 
and if murder was, the intent and result 
the actor may be prosecuted for the more 
serious offense. 

39·1603. Criminal mischief.-(a) An individual, corporation, or as
sociation commits criminal mischief if, without the effective consent of 
the owner, he intentionally or knowingly damages, destroys, or tampers 
with the property of the owner and thereby causes: 

(1) pecuniary loss or substantial inconvenience to the owner or a 
third person; or . 

(2) significant risk to arise that death or serious bodily injury to 
any person will occur. 

(b) Oriminalmischief is: 
(1) a class 0 misdemeanor if: 

This section retains the substance of 
the present Tennessee law on arson, but 
it includes several alteratiol1s which are 
designed to clarify the offense. First, this 
section retains the present limitation of 
the offense to the use of fire or explo
sives, T. C. A. §§ 39-501, 39-1401; see also 
T. C. A. § 39-5106 (fire bomb). Although 
there are other methods of destruction, 
they appar~ntly either are employed so 
infrequently that they are inconsequen
tial or lack the rapidity, and thus the 
Ganger to the person, that accompanies 
fires and explosions. " 

Secondly, this section clarifies the point 
at which the offense becomes complete. 
As under present law, the structure need 
not be destl"oyed or seriously damaged, 
and there is sufficient burning to consti
tute arson if the combusFJle to which 
fire is set is charred or cf.langed in na
ture. Crow v. State, 136 Tenn. 333, 189 
S. W. 687 (1916). The offense is com
plete whenever the actor starts a fire 

501, 39-1401. "Buildings" will include/,
some structures that are not "houses,'1 
such as a stadium, or a pavilion, andf 
"habitation," which § 39-1601 defines al! 
structures and vehicles adapted forthel, 
overnight accommodation of persons, nndl ! 
the adjacent buildings, will include some! I' 

enclosures, such as boats, railroad cars,! f 
(A) the amount of pecuniary loss was fifty dollars ($50) or less; lind tents, that are probably Dol ,& 

"houses." The definition of habitation, I I 
used here and in § 89-1801 (burgllll1" 1 or 
and criminal trespass) is designed to 'i 
include self-propelled campers only wheni ,'~ 
in actual use as a habitation. Thusz SU! ' 

(B) it involved no pecuniary loss, but caused substantial incon~ 
venience' to others, except as provided in subdivisions (3) (B) and 
(3) (0); or 
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arsonist or burglar whose "target 1S
h
l, ! 

Volkswagen camper-bus commits.I.e!. ~ 
greater offense-arson rather than crunr!' ~ 
nal mischief, burglary rather than thell, [ 
-only if his conduct endangers peoP!!jf 
oooupying the v.m'cle. I_I 

! ,::'1 
i '~ 

J~'l:~ 

(2) a class A Iilisdemeanor if the amount of pecuniary loss was 
more than fifty dollars ($50) but less than two hundred fifty dollars 
($250) ; or . 

(3) a felony of the third degree if: 
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CRIMINAL CODE t ·1 ARSON AND OTHER PROPERTY DAMAGE 
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§ 39-1605 

(A) the amount of pecuniary loss was two hundred fifty dollars jJ Penalties. 
($250) or more; or :% The grading scheme for crim~nal m!s-

(B) regardless of the amount of pecuniary loss, the actor caus .. lcli ch~ef paralle!s that for theft. Mmor mIS
. . t . t t' fbI' .. . "1"'=, cluef-pecumary loss of $50 or less or ImpaIrmen or III en'up IOn 0 pu le commumcatIons, publIc transpor.i .~ substantial inconvenience without loss 
tation, public water, gas, 01' power supply, or other public service fodt whe~ tampering is !nvolved-is a ~lass 
a substantial number of persons ! 1 C mIsdemeanor. It I~ a class. A mIsde-

• 1 * mean or if thepecumary loss IS greater 
(C) regardless of the amount of pecuniary loss, the actor causesl ~ than $50 and le~s than $250, .and a thir~

a significant risk to arise that death or serious bodily injury to any I ~ degree ~elony if the pecunIary lC?ss IS 
'11 "I \ substantIal ($250 or greater), or if the 

person WI occur. j' 'actor impairs or interrupts a public serv-
~ ice for a substantial number of persons, 

I t or if the actor's conduct creates a sub-
COMMENTS OF LAW REVISION COMMISSION 1"o! stantial danger of serious injury to per-

Tampering. !'g sons. Mischief against public services is 
. ( . •. Iq~ a felony reg~rdless of pecuniary loss if 

,SubsectIon a) (1) prohIbIts conduct I .. ~·t uces wIdespread damage because 
that destroys or damages property and i, ~ 1 ca" 

Derivation: 
'rex. P. C. Prop. Rev. § 28.03. 
N. Y. Rev. Pen. Law §§ 145.00, 145.05. 

the amount of damage to the pubiic ordi
narily will exceed $250, but being wide
spread, it may be difficult to prove. The 
impairment must affect a "substantial" 
number of persons. This. is intended to 
preclude felony treatment of one whose 
conduct affects only one home or a 
small neighborhood and clearly. does not 
cause great harm. If the impairment is 
not widespread, the offense is a class C 
misdemeanor unless the state proves pe
cuniary loss greater than $50. In
juring, interrupting or interfering with 
communication or power lines and gas 
fixtures is proscribed by T. C. A. § 39-
4533. That crime has recently been 
changed from a misdemeanor to a fel
ony. Tenn. Pub. Acts 1973, ch. 560. 

Cross-References: 
. Actor's interest in property, 

1605. 

~xpand~ present law to include "tamper, \ , ~! 
mg" WIth property, conduct that falls f''':'i 

see § 39- short of damaging the property but nero I' ~ 
ertheless interferes with the owner's f ' 

Amount of pecuniary loss, see 
1606. 

§ 39- proprietary rights or abuses the property i ' 
in a way that diminishes its value. This i I: 
provides a general proscdption of con.: !: "Association" defined, see § 39-107. 

Destruction of records, see §§ 39-2046, 
39-2211. 

39-1604. Reckless damage or destruction. - (a) An individual, 
corporation, or association commits an offense if, without the effective 
consent of the owner, he recklessly damages or destroys property of 
the owner. 

"Effective consent" defined, see § 39-
107. 

Fraud in insolvency, see § 39-2034. 
Fraudulent destruction of insured 

property, see § 39-1903 (theft). 
F'1:audulent destruction, removal, or 

concealment of writing, see § 39-2046. 
Hindering secured creditor,s, see § 39-

2033. 
"Owner" defined, see § 39-1601. 
"Property" defined, see § 39-1601. 

Comment: 
'fhis section is the central offense in 

this chapter and replaces the bulk of the 
present propertv damage offenses. It is, 
essentially, a combination of T. C. A. 
§§ 39-4501 and 39-4534, the general prop
erty damage offenses in present law, 
with some clarifications and expansions. 

Generally speaking, property damage 
offenses in present law proscribe destruc
tive conduct only if it is committed with
out the owner's consent. This section 
proscribes conduct committed without 
the owner's "effective consent," a con
cept that clarifies the type of consent 
required by negating consent given 
because of coercion or deception or given 
for the detection of the commission of an 
offense. See § 39-107 (code definitions). 
As in present law, the r;ctor is not guilty 
of criminal mischief if he has the 
owner's effective consent, although both 
might be guilty as parties to some 
other offense, such as destroying secured 
property with intent to defraud credi
tors, § 39-2033. 
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duct now covered by a few specific stat.. f ~ 
utes, e.g., T. C. A. § 44-1726 (leaving: "'~ 
open fence gate). : . i, 

Subsection (a) (2) reaches conduct J' .~ 
that, while it may in fact result in no I V 
damage or even inconvenience, potential·, ~ 
ly creates a grave risk of physical harm I ~ 
to others. For example, putting sugar in ; , 
an automobile gas tank creates some \ ',t 
property damage; putting sugar in a pri'l ! 
vate airplane's gas tank, on the other I ~ 
hand, creates a substantial danger of: ] 
death to some people. Increased penaltie; r' ,"~,'.' 
are aT),thorized to discourage that type of " 
criminal mischief. /f g 

~ 
Defidtions. I i 

The owner of property is defined in i ' 
§ 39-1601 to include anyone other than I . ~ 
the actor who has possesslun of the I J 
property or an interest other than a. ~ 
security interest in the property. Thus,! 
an actor can commit criminal mischief 'I ~,~,. 
upon his own property if others also t A 

own the property, see § 39-1605. A I .! 
holder of a security interest, however, is!. :I 
not an owner as against the debtor, even I· ·1 
if he has legal title pursuant to a con· I ¥ 
ditional sales contract or other securitr I' ,,1 
agreement, because relationships be'l ~ 
tween debtors and creditors presentl· R 
tmique problems which are separately It . 

treated in ch. 20 (fraud). '~ 
Property is defined broadly in § 39· ff 

1601. This section and § 39-1604 exclude [ .~ 
intangible property; otherwise, they in·[ M 

clude anything that, if damaged, de'l' J 
stroyed, or tampered with, might cause iI',' J,', f 
pecuniary loss 01' inconvenience. (,~ 

1· ,I r ,~ 
j i 

1>1 If, 
t .. d 
"- ., ~<~. ~ 

(b) An offense under this section is a class C misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 28.04. 
N. Y. Rev. Pen. L~w §§ 145.00, 145.05. 

Cross-References: 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1603. 
"Effcctive consent" defined, see 

107. 
"Owner" defined, see § 39-1601. 
"Property" defined, see § 39-1601, 

Comment: 

§ 39-

This section expands present law to 
cover destructive conduct that is com
mitted recklessly. Presently, except for 
statutes proscribing negligent burning, 
T. C. A. §§ 39-510-39-518, the property 
damage offenses require a "willful" act 

or some similar mental state implying at 
least a "Knowing" act as defined in § 39-
405(b). The Commission concluded that, 
although penal sanctions are generally 
inappropriate where conduct is negli
gent, they are a helpful method of con
trolling reckless damage or destruction, 
and this section expands Tennessee law 
to proscribe that conduct. 

This section applies only when damage 
or destruction is inflicted recklessly; oth
erwise, its elements and the scope of its 
application are identical to those of crim
inal mischief, § 39-1603. Because the 
mental state accompanying the conduct 
is .le~s reprehen~ible.l. however" the Co~
mISSIon made tins onense a class C Ims
demeanor regardless of the amount of 
loss •. 

39-1605. Actor's interest in property.-It is no defense to prosecu
tion under this chapter that the actor has an interest in the property 
damaged or destroyed if another person also has an interest that the 
actor is not entitled to infringe. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 28.05. 
Ill. Stat. Ann. ch. 38, § 16-4. 
Cal. Prop. Pen. Code § 2900(fi). 
lIIodel P. C. § 223.0(7). ' 

Cross-References: 
Hindering secured creditors, see § 39-

2033. 
"Owner" defined, see § 39-1601. 
"Property" defined, see § 39-1601. 
Security agreement, see T. C. A. § 47-

0-105. 
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Comment: 
Under the definition of "owner," § 39-

1601(2), the person who inflicts damage 
under this chapter frequently will be an 

.~ 

owner. If others are also "owners," hoI','} ~ 
ever, this section provides that their 
actor is still subject to conviction under I ¥ 
this chapter. I t 

I l 

39-1606. Amount of pecuniary loss.-(a) 'The amount of pecuniary!! 
loss under this chapter, if the property is destroyed, is: i l: 

(1) the fair-market value of the propertY at the time and place I . 
of the destruction; or I 

(2) if the fair-market value cannot be ascertained, the cost ofl 
replacing the property within a· reasonable time after the destruction, 11 

(b) The amount of pecuniary loss under this chapter, if the prop. . 
erty is damaged, is the cost of repairing or restoring the damaged f'\ 
property within a reasonable time after the damage occurred. ! 1 

(c) The amount of pecuniary loss under this chapter for documents,1 I 
other than those having a readily ascertainable fair-market value, is: I 

(1) the amount due and collectible at maturity less any part thad 
'has been satisfied, if the document constitutes evidence of a debt; or! 

(2) the greatest amount of economic loss that the owner mightl,)i 
reasonably suffer by virtue of the destruction or damage, if the doell· ( 
ment is other than evidence of a debt. I 

(d) If the amount of pecuniary loss Gannot be ascertained peell·! 
niarily by the criteria set forth in subsections (a)- (c), the amount! 
of loss is deemed to be less than fifty dollars ($50). ! 

(e) To determine the amount of pecuniary loss if the actor has a\ 
legal interest in the property involved, the value of the interest shall t 
be: r 

(1) deducted from the amount of pecuniary loss, if the property! 
is destroyed; or ! 

(2) deducted from the amount of pecuniary loss to the extent of I· , 
an amount equal to the ratio the value of the interest bears to the totalli 
value of the property, if the property is damaged. ! ,; 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Hev. § 28.06. 
Subsecs. (a)-(d)~ N. 'Iif. Rev. Pen. Law 

§ ',55.20. 
Subsec. (e): Wis. Stat. Ann. § 943.20 

(2)(c). 

Cross-References: 
Actor's interest in property, see § 39-

1605. 
"Property" defined, see § 39-1G01. 
Value of stolen property, see § 39-1907. 

Comment: 
This section establishes standards for 

valuing loss caused by conduct proscribed 
by this chapter; it tracks a similar provi
sion in the theft chapter, § 39-1907. Sub
section (a) adopts fair-market value or, 
if fair-market value cannot be deter-
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mined, replacement cost for destroyed ~ 
property, but if the property is onlYl I 

damaged and can be repaired, subsection 1 
(b) requires determination of repair. ~ 
cost. Subsection (c) provides valuation I, ~ 
standards for documents that have no .' S 
easily determined market value, and suIr . 
section (d) ensures some penal sanction! ~ 
in the rare instances where the amount l 
of loss cannot be determined, but limits l ! 
it tc! the lowest ~isdemeanor l~v~l. SuIr 1 )1 

sectIOn (e) pl'oVIdes for credItmg the ('J 
actor with the value of his own intere,s! f" 
in property he damages or destroys. Un· f I 
der subsection (e)(2), for exanlple, if It;, 
the actor has a $500 equity in a car I il 
worth $1,000 and he intentionally dam· i 
t
ahgespiet re.quirinlg repairslt.costifng ~2h501's' II 

e cumary oss resu mg rom , ~ 

criminal mischief is $125-the repair t'.,. ,~ 

i 
> .~ 

lil 

-l.J 

ROBBERY § 39-1701 

cost $250 less an amount equalling the $125)-and the actol' is guilty of a class 
rati~ his ~quity bears to the value of the A misdemeanor under § 39-1603. 
car ($500:$1,000 or 1:2; $250-$125= 

39-1607. Preemption.-The legislature by enacting this chapter in
tends to preempt any other l'egulation of the area covered by this 
chapter. No governmental subdivision or agency may enact or enfor<:e 
a law that regulates or makes any conduct in the area covered by thIS 
chapter an offense, a violation, 01' the subject of a criminal or civil 
penalty or sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. J?rop. Rev. § 28.07. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, Bee § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com

ment. 

Comment: 
Municipal ordinances presently conflict 

with and overlap state law in the area 
of criminal mischief and reckless dam
age to or destruction of property. For 
example, the Code of the Metropolitan 
Government of Nashville and Davidson 
County (1967) prohibits defacing or 
damaging unoccupied buildin,g-s, § 29-1-5, 
defacing buildings under cor::::~:'"llction, 

, § 29-1-5, and malicious mischief, § 29-
1-37. All of the conduct covered by 
these ordinances is made criminal by 
present law, e.g., T. C. A. §§ 39-4501 

and 39-4534. To eliminate the present 
conflict and confusion, and prevent fu
ture conflict and confusion between state 
and local law, this section makes clear 
the state intends to preempt the area of 
arson and other property damage or de
struction and thereby prevent govern
mental subdivisions and agencies from 
enacting or enforcing laws in this area. 

In light of this section governmental 
subdivisions and agencies may not enact 
or enforce laws punishing destruction 
of particular kinds of property (e.g., 
flowers, fountains), far example, or laws 
proscribing a particular type of damage 
or destruction (e.g., flooding, explosion). 
And, of course, an ordinance punishing 
negligent burning is prohibited because 
in conflict with the minimum culpable 
mental state requjred by this chapter, 
recklessness. On the other hand, requir
ing a permit before burning scrap, for 
example, or prohibiting littering, are 
permissible laws because neither regu
lates conduct punished by this chapter. 

CHAPTER 17 

ROBBERY 

SECTION. 
39-1701. Chapter definitions. 
39-1702. Robbery. 

SECTION. 
39-1703. Aggravated robbery. 

39·1701. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "In the course of committing theft" means conduct that 
occurs in an attempt to commit, during the commission, or in immedi
ate flight after the attempt or commission of theft. 

(2) "Property" means tangible or intangible personal propert-,r 
including anything severed from land. 
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COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 39-1703. 

39-~702. Robbery.-(a) An individual, cQrporation, or association 
commIts robbery if, in the course of committing theft as defined in 
chapter 19 an.d wit~ intent to ob~ain or maintain control of the property: 

(1) he mtentIOnally, knowmgly, or recklessly causes bodily injury 
to another; or 

(2) he intentionally or knowingly threatens or places another in 
fear of imminent bodily injury or death. 

(b) Robbery is a felony of the second degree. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 39-1703. 

39·1703. Aggravated robbery.-.(a) An individual, corporation or 
association commits aggravated robbery if he commits robbery' as 
defined in § 39-1702, and: 

(1) he c,'luses serious bodily injury to another; or 
(2) he uses a deadly weapon. 

(b) Aggravated robbery is a felony of the first degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 29.01, 29.02, 

29.03. 
N. Y. Rev. Pen. Law § 160.00. 
Wis. Stat. Ann. § 94&.32. 

Cross-References: 
Assault, see §§ 39-1401, 39-1402. 
IIAssociation" defined, see § 39-107. 
"Bodily injury" defined, see § 39-107. 
Claim of right, see § 39-1910. 
"Deadly weapon" defined, see § 39-10rr. 
Extortion, see § 39-1903. 
"Property" defined, see § 39-1701. 
IISeriQ' ') bodily injury" defined, slee 

§ 39-107, 
Thefl. ',)y threat, see § 39-1903. 
Theft from person, see § 39-1903. 
Theft, see ch. 19. 

Comment: 
Presently, robbery consists of the. fe

lonious and forcible t~lking from the per
son of another, goods or money of any 
value, by violence or by putting the per
son in fear. T. C. A. § 39-3901. Selction 
39-N02 restates the T.· C. A. § 39/-3901 
elements with some expansion. ROlbbery 
may be committed by causing bodljIy in
jury, even if it is only recklessly inflict
ed, subsection (a) (1), or by kno,wing-ly 
Ill' intentionally threatening or otherwise 
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causing fear of bodily injury, subsectio~ 
(a) (2). As in present law, the violence 
used or threatened must be for the pur. 
pose of compelling acquiescen!'e to the 
t~eft or of preventing or o'f'ercClming re
sIstence to the theft. Vioien, C;', used or 
threatened for some purpose unrelated 
to the theft is a separate offense against 
the person, e.g., assault under §§ 39-14011 
39-1402. 

Section 39-1702 is broader in scope 
than the present robbery offense, how
ever, because it applies to violence used 
or threatened "in the course of commit
tin~ theft," which is defined in § 39-1701 
to Include not only violent conduct ante· 
cedent to a completed theft, but also vio· 
lence accompanying an unsuccessful 
attempted theft and violence acompany· 
ing an escape immediately subsequent to 
a completed or attempted theft. This fac· 
tor adds two new methods of committing 
robbery. The first, use or threat of vio
lence in an attempted theft, simply com· 
bines into the robbery offense the pres· 
ent separate offense of assault with 
intent to commit robbery, T.C. A. § 39-
607. The practical effect is to provide an 
identical penalty range, which the Com, 
mission feels is justified because the 
conduct is equally dangerous whether or 
not the theft is completed and it is usual-

'

1.:,' ly fortuitous that the theft falls short which the claim of right defense is in
, of completion. The second, use or threat applicable. The claim of right defense 
~ of force in escaping, broadens the scope to robbery is new to Tennessee law. i of robbery. Here, too, the conduct is as See Elliot v. State, 2 Tenn; Crim. App. 

- 1 dangerous as force or threats antecedent 418, 454 S. W. (2d) 187 (1970). 
! to the theft. The expansion is limited to This section aggravates robbery as 
, assaults to effect an immediate escape defined in § 39-1702, to a more serious 

11 so that a thief who uses force to resist offense if the bodily injury the offender 
apprehension a week after the theft does iuflicts under § 39-1702(a)(1) is "se
not commit robbery, but an assaultive- rious," or if the offender threatens or 
type offense. otherwise causes fear of imminent 

Unlike present law, § 39-1702 does not bodily injury or death untier § 39-1702 
limit robbel'y to the taking of property (a) (2) by using a deadly weapon. Here, 
from "the person of another." T. C. A. too, the injury must be inflicted or the 
§ 39-3901. This section eliminates the weapon used for the purpose of effect
distinction between actual and construc- ing the theft; otherwise, it is an offenlle 
tive taking in the event the property is against the person and not robbery . 

• 'f taken in the presence of the party robbed Presently, Tennessee law considers a 
~ and not from 'his person. See Morgan v. robbery which is attempted or accom

state, 220 Tenn. 247, 415 S. W, (2d) 879 plished with the use of a deadly weapon 
(1967). The requirement of an assault, as sufficient aggravation to allow ap
subsections (a) (1), (a) (2), however, im- plication of greatly increased penalties 
plies presence of the victim and thus lim- for robbery and assault with intent to 
its the scope of this expansion. It will commit robbery. T. C. A. §§ 39-3901, 39-
apply, for example, when an offender 607. See Turner v. State, 201 '1'enn. 
threatens a victim "in order to compel 562, 300 S. W. (2d) 920 (1957). The 
him to telephone directions for the lispo- definition of "deadly weapon," § 39-107 
sition of property located elsewhere." (12), is in accord with present Tennes
Model P. C. § 222.1, Comment at 70 see law which distinguishes between 
('I'ent. Draft No. 11, 1960). weapons which are deadly per se and 

The claim of right defense to theft, deadly by reason of the manner in 
§ 39-1910, is applicable to robbery also. which they are used. See Morgan v. 
Thus one who forcibly acquires property State, 220 Tenn. 247, 415 S. W. (2d) 879 
he believes he has' a right to ar.quire (1967). Thus, use of a toy pistol in the 
does not commit robbery. The Commis- commission of robbery will not allow 
sion feels he is less reprehensible than conviction of defendant for aggravated 
the person who acquires property he robbery, but will anow conviction for 
knows he has no right to acquire, and robbery, § 39-1702. See Cooper v. State, 
that he can be handled satisfactorily 201 Tenn. 149, 297 S. W. (2d) 75 (1956). 
under the assault offenses in ch. 14, to 

CHAPTER 18 

BURGLARY ·AND CRIMINAL TRESPASS 

SECTION. 
39-1801. Chapter definitions. 
39-1802. Burglary. 
39-1803. Criminal trespass. 

SECTION. 
39-1804. Aggravated criminal trespass. 
39-1805. Preemption. 

39-1801. Chapter' definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Habitation:" 
(A) means any structure including buildings, modular units, 

mobile homes, trailers, and tents, which is designed or adapted for 
the overnight accommodation of persons; and 

(B) includes a self-propelled vehicle that is designed or 
adapted for the overnight accommodation of persons and is actually 
occupied at the time of initial entry by the actor; and 
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§ 39-1802 CRIMINAL CODE I f 
(C) includes each separately secured or occupied portion of I ~ 

BURGLARY AND CRIMINAL TRESPASS § 39-1802 

the structure or vehicle and each structure appurtenant to or connected t ~ 
with the structure or vehicle. 1 -~ 

(2) "Occupied" means the condition of the lawful physical pres· f ~ 
ence of any person at any time while the actor is within the habita.! 
tion or other building. I 

(3) "Owner" means a person in lawful possession of property, 
whether the possession is actual or constructive. 

COMMENTS OF LAW REVISION COMMISSION 

tended, completed offense. Thus burglary 
as a separate offense could be eHmin
Ilted without eliminating penal sanctions 
ior any conduct now criminal. A separate 
burglary offense, however, does perform 
an important criminological function in 
addition to its trespassory and attempt 
functions; it protects against intrusion 
in places where people, because of the 
special nature of the place, expect to be 
free from intrusion. The provision of this 
protection is the rationale underlying 
tIllS section. 

Comment: 
, Elements of Offense. 
f The central elements of the offense See comment following § 39-1802. 

89·1802. Burglary.-(a) An individual, corporation, or association 
commits burglary if, without the effective consent of the property 
owner: 

(1) he enters a habitation, or a building other than a habitation 
(or any portion thereof) not operJ. to the public, with intent to commit 
a felony or theft; or 

(2) he remains concealed, with intent to commit a felony or 
theft, in a building or habitation; or 

(3) he enters a building or habitation and commits or attempts 
to commit a felony or theft. 

(b) For purposes of this section, "enter" means: 
(1) intrusion of any part of the body; or 
(2) intrudon of any object in physical contact with the body. 

(c) Burglary is a felony of the second degree unless it was corn· 
mitted in an occupied habitation, in which event it is a felony of the 
first degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
§ 39-1801(1): Tex. P. C. Prop. Rev. 

§ 30.01(1). 
Minn. Stat. Ann. § 609.58, 

subd.1(2). 
Model P. C. § 221.0(1). 
N. H. Prop. Crim, Code 

§ 580:1(111). 
§ 39-1802(2): Tex. P. C. Prop. Rev. 

§ 30.01(2). 
§ 39-1802(a) 

(1), (2): Tex. P. C. Prop. Rev. 
§ 30.01(a) (1), (2). 

Cross-References: 
Aggravated trespass, see § 39-1804. 
"Association" defined, see § 39-107. 
Attempt, see § 39-901. 
Claim of right, s~~ § 39-1910. 
Criminal trespass, see § 39-1803. 
Damage or destruction of property, 

see §§ 39-1603, 39-1604. 
"Effective consent" defined, see § 39· 

107. 
Possession of burglary tools, see § 39· 

1001. 
Theft, see ch. 19. 

Wis. Stat. Ann. § 943.10. 
Minn. Stat. Ann. § 609.58, 

subd.2. 
Comment: jl 

With this code's addition of a general!.
criminal trespass offense, §§ 39-1803, 39· 
1804, and a general attempt offense, 

§ 39-1802(a) 
(3) : Tex. P. C. Prop. Rev. 

§ 30.02(a) (3). 
§ 39-1802(b): Tex. P. C. Prop. Rev. 

§ 30.02(b). 
§ 39-1802(c): Tex. P. C. Prop. Rev. 

§ 30.02(c). 
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§ 39-901, aU conduct covered by the. 
various burglary offenses in present law I . 
is punishable as a trespass, aggravated 
trespass, as an attempt if the Offense! 
intended is not completed, or as the in· 

1 

t 

are entry. or concealment in a building 
with intent to commit a felony or theft. 
Intrusion with intent to commit mis
demeanor theft is included in burglary 
because of the practical impossibility 
of proving that a trespasser intended 
to steal property of sufficient value to 
constitute felony theft. This inclusion 
of intrusion with intent to commit a 
misdemeanor theft expands Tennessee 
law. See T. C, A. §§ 39-901-39-903. In
trusions with intent to commit a mis
demeanor other than theft are not 
burglary. Those intrusions are now pun
ishable as attempts or trespasses if the 
intended offense is not completed. 

The types of intrusions made bur
glarious by this section are more varied 
than in present law. The present dis
tinctions between burglary, burglary in 
the second degree and burglary in the 
third degree, are dispensed with. See 
T. C. A. §§ 39-901-39-903. A burglar
ious intrusion may consist either of a 
prohibited "entry" or of a concealment 
subsequent to a legal entry. The defini
tion of entTY is expanded to covel' clear
ly the introduction of instruments to 
clear the way for further entry. Other
wise,. the ~oncept of entry is unchanged: 
the mtrusIOn of any part of the body 
or of. an instrument held by the actor 
constitutes an entry. See Claiborn v. 
State, 113 Tenn. 261, 83 S. W. 352 
(1904). 
. More significant, however, in expand
~ng the scerpe of burglarious intrusions 
IS the change in the manner and time 
an intrusion must be made to be a 
bu~glar~. The day and night distinction 
WhICh IS now used for gradation is 
abandoned because it does not appear to 
be based on a significant difference in 
the risks .created by the offender. The 
types of mtrusions proscribed are the 
s~me, whether made in daylight or at 
nIght. The requirement of a breaking, 
T. C. A. §§ 39-901-39-903 is also dis
carded. Cf. Adkinson v. St~te, 64 Tenn. 
569 (1875) (entry without breaking and 

concealment in the mansion house--not 
burglary). AIl intrusions made without 
the owner's effective consent are burglar
ious if accompanied by the requisite in
tent. 

The concept of effective consent makes 
burglarious not only intrusions without 
consent but also those made with ap
parent consent if given because of force, 
threat, or fraud, if given by one whom 
the actor knows lacks capacity to con
sent, or if given to detect the com
mission of an offense. See § 39-107 (code 
definitions). This concept broadens 
burglary to cover, for example, one who 
enters through an open door, held not 
a burglarious entry in Adkinson v. 
State, 64 Tenn. 569 (1875), or one who 
entel'S with consent of the owner or 
law enforcement officers given to detect 
an offense. As ill present law, however, 
one who, with intent to commit a felony 
or theft, enters a building open to the 
public or otherwise has consent to enter, 
such as a servant or brother-in-law, 
commits no bm'glary and can be prose
cuted only for the commission or at
tempted commission of the offense he 
intended, unless he remains concealed 
after consent to his presence has ter
minated. Private offices and other por
tions of a building not open to the 
public are covered, however; one who, 
with the requisite intent, enters a store
room closed to the public in a store 
otherwise open to the public commits 
burglary. '1'he present statutory exten
sion of burglary to include a breaking 
after entry is rendered useless by the 
elimination of the breaking requirement, 
See '1'. C. A. § 39-902. 

The concealment feature, subsection 
(a) (2), covers, for example, one who, 
with the requisite intent, enters a busi
ness while it is open to the public and 
hides until it closes. Subsection (a) 
(3) includes as burglary the conduct of 
one who enters without effective consent 
but, lacking intent to commit any crime 
upon his entry, subsequently forms that 
intent and commits or attempts a felony 
or theft. This provision dispenses with 
the need to prove intent at the time of 
entry when the actor is caught in the 
act. _ . 

The types of enclosures that, if en
tered without effective consent and with 
the requisite intent, may be the subject 
of burglary differ somewhat from those 
described in present: law. Under this 
section a burglary may occur only in a 
"building or habitation." "Habitatiori~' 
is broader than "building" in that it 
includes vehicles and structures other 
than buildings, such as modular units, 
mobile homes, trailers, campers and 
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§ 39-1803 

tents, that are "adapted for the over
night accommodation of persons," § 39-
1801(1). The Commission is of the opin
ion that a self-propelled vehicle must in 
fact be occupied for the offense oJ: 
burglarly to take place. This is to pre
vent the theft of an unoccupied vehicle, 
or the theft of an al·ticle from that ve
hicle as being punished as burglary. A 
vehicle is a type of habitation which 
can easily be examined for occupancy 
but the actQr assumes the risk that his 
examination may fail to correctly iden
tify the situation. Thus, theft of a 
Volkswagen camper-bus is not burglary 
unless the vehicle is occupied. See 
comment following § 39-1601 (arson). 
Mobile homes, to be distinf,"Uished from 
the self-propelled vehicle camper, fall 
within the "structure" category of 
"habitation" and do not require occu-

, pancy to come within the protection of 
this section. 

"Habitation" also includes garages 
and other outbuildings, § 39-1801(1) (B), 
and "separately secured and occupied 
portions" of a habitation, to cover those 
who, while legally i.n an apartment 
building or hotel, fo.t' example, enter 
another's room, § 39-1S01(1) (A). This 
section retains the pl"l\sent distinction 
between entry into a habit'l.tion and entry 
into a building. See '1'. C. A. §§ 39-901-
39·904. However, both offenses are con
tained in one section, § 39-1802, and only 
the penalty differs. Entries into railroad 
cars and vehicles, T. C. A. § 39-905, if 
they are not adapted for the overnight 
accommodation of persons, are excluded 
from burglary; also excluded are coin
operated machines. See Fox v. State, 
214 Tenn. 694, 383 S. W. (2d) 25 
(1964) (burglary of a pay-phone). Al
though presently labeled "burglary," 
lmil'ies with the requisite intent into 
railroad cars, vchicles and coin-operated 
machines are treated differently from 
traditional burglary; the above sections 
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1 ! BURGLARY AND CRIMINAL TRESPASS , ~ § 30·180,1 
provide different elements and different: j 
penalties an~ are, in reality, different; £ (1) that the property was open to the public when the actor 
offenses. This r;ode also .treats them a!; t entered or remained' r.nd 
separate offenses, but It changes the { )' th th 't .' . " 
labels. For example, presently one wbll! (2 at e ac or s conduct dId not substantIally mterfere with 
"burglari:6es" a coin.operated machine I i the owner's use of the property; and ' 
may. be punished as a ~eIOl~ (with Ii; (3) that the actor immediately left the pI"s . t 
maximum of 21 years' Imprisonment)! " eml as on Ieques . 
Under this .code the identical conduct!; (.c) For purposes of thIS sectIOn, "enter" means intrusion of the 
may pe. pums~ed !1s theft, § 39·1903, 011 i entIre body. 
as crlmmal mlsch~ef, § 39-1~02, and the; \ (d) Criminal trespa.ss is a class C misdeme 
actor may be punIshed as eIther a m!s.l r '. anor. 
demeanant or a felon (with a maximum f t 
imprisonment of six years), dependin!i \ COMMENTS OF LAW REVISION COMMISSION 

, on the value of the property stolen or' \ 
the extent of the damage done to th!1 f Derivation: resort or mineral springs after notice 
property. Similarly, intrusions in!;' ,t 'rcx. P. O. Prop. Rev. § 30.03. 'f. C. A. ~ 39-4510, are adequately cover~ 
vehicles, railroad cars, and other struc·: l ed by this iJection. 
tures not acapted for overnight a','. \ Cross·Refcl'enc,es: Th' t' , . IS sec Ion covers the more typical 
commodation of persons may be punis~! \,1 Aggravated criminal trespass, see § 39- tresp!l;ss, that which is annoying or 
ed as criminal mischief if property b '~1804. offenslv~, but not necessarily frightening. 
damaged, as a trespass, or for COli) I "As~ociation" defined, see § 39-107. SubsectIons (a) (1)-(a) (3) establish the 
mission or attempted commission of tht' I "Conduct" defined, see § 39-107. methods of giving notice, one of which 
intended offense, with penalties mon \ Defense explained, see § 39·203. the t t'l' , "ff . • o.wner mus u 1 Ize before C)'iminal appropriate to the harm and more b ; ErectIve consent" defined, see § 39- sanctIOns apply. -
line with present penalties. , 107. Sub~e'tion (b) k t 1" 

:' "Habitation" defined, see § 39.1801. " c, see s 0 e 1mmate two 
Pennltl·es. -'0 I, d fi d § abuses o:f.the trespass offense tllat have .. . wner e ne ,see 39-1801. 0 d th . 

Because the need for security is mo;!: , ccurre m 0 er Jurisdictions: (1) use , 'i Comment: of the offense to enforce a private policy 
exigent in an "occupied habitation," th( , of discrimination in public places see 
Commission graded burglary of an~, ~ The present criminal law contains 110 Bell MId 37 ' 
cupied habitation a first-degree felony.I, oJ g.e~eral trespass offense, although most v. aryan, 8 U. S. 226 (1964); 
Other burglaries are second.degra' i cItIes have adopted trespass ordinances. !~~ (2). use of Athe 0lffense to stifle free 
felonies. Other aggravating factors h' t Although the Commission believes that reSSIOn, see rna gamated Food Em
the present law, such as use of expl~ • most in~rusions are more appropriately ~6vee(~ 9~8)Lo~an Valley Plaza, 391 U. S. 
sives, T. C. A. § 39-906, are exclud~, ; d.ealt w1th b~ civil law, crimina. I sanc- .. ' .. ubdivision (3), however, 
on the ground that the penalty structun i hons .are deSIrable for two partIcularly d~~~~~li~: u~~~ ~:~~~~t. upon the actor's 
is flexible enough to permit the seril offe~sIve types of intrusions: those S b t· ( 
tencing authority to weigh all aggraval: _~':·I,. causmg fear for t.he safety of person . u ,sec Ion c) is designed to dis-

1 d th th t tmgms~ a trespassory entry from a ing and mitigating factors in assessiilf" t!in ose. rea -emng the normal seren- burglal'1ous entry. "Entry" for purposes 
a proper penalty. See T. C. A. § 40-23W 11ty of prem1ses. f tl b 1 
as amended (sentencing hearing). l I T~e ~resent 'rennessee offenses of: ? 10 urg ary offense applies to build· 

'moYlJIg Itt t b'l' mgs and ~abitations, but a trespassory 
Whether a defendant may be punish~ ! Ii io n 0 a en'. or UI dmg. o~ a re- ent~y applIes to all property and ordi-

for both burglary and for <?ffenses c.o~:: i C~ 1,s §a~9:mbl~ WIt~OUt ,Perm1ssIOn, T. narlly will .oc~l1r well before the actor 
mitted subsequent to entry, 1S determm6 ! sion f ~O~, htakmg Illegal posses- ne~l's a bmldmg. Thus, entry is more 
under ch. 3 (multiple prosecutions ani, f stitutfon a TS<! Coo A0l1§s3e904r50c9haritable in· nall'owly defined to exclude from tres. 
d bI ' d ) ., I··.·· and tras pass h h 'h ou e Jeopar y • I lpassing on the Pl" f' 1 1 - o?e w. 0 reac es t rough a fence 

I t em1ses o. a 1e1\ th to retrIeve hIS hat, for example. 

i t 
39.1803. Criminal trespass.-(a) An individual, corporation, or~ I. ;'9-1804. Ag~a,:ated crim~naI trespass.-(a) An individual, COl'PO

sociation commits criminal trespass if, knowing he does not have t~i platlO?, or as~oClabon commIts aggravated criminal trespass if he 
,.If len ers or remams on property when'. owner's effective consent to do so, he enters or remains on propel~· ; 

as to which notice against entering is given by: I 'conse~~ to ~~ :~~::dthat he does not have the property owner's effective 
(1) personal communication to the actor by the owner or ~ l (2) 

someone with apparent authority to act for the owner; or ! (will :e intends, knows, or is reckless about whether his presence 
(2) fencing or other enclosure obviously designed to exc1u~i cause ear for the saff~ty of another. 

intruders; or .Ifent\~~ b~;~ purposes of this section, "enter" menns intrusion of the 
(3) posting reasonably likely to come to the attention of intruj ! (c) A t d 

ers. 
(b) It is a defense to prosecution under this section: 
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) . fit was co!~ft~~de incri~i~~l ~espa.ss is ~ class B ~i~del11eanor unless 
1 "demeanor a a 1 a lOn, In whlCh event It IS a class A mis-I "t . 
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! THEFT § 30-1001 

COMMENTS OF LAW REV1f.iiON COMMISSION i 
1 Derivation: 

Tex. P. C. Prop. Rev. § 30.03. 

Cross-References: 
"Association" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Criminal trespass, see § 39-1803. 
Defense explained, see § 39-203. 
"Effective consent" defined, see § 39-

107. 
"Habitation" defined, see § 39-1801. 
"Owner" defined, see § 39-1801. 

Comment: 
This section supplements the burglary 

offense. It is based on the belief that 
an intrusion is rendered no less frighten
ing when the intruder has no felonious 
i.ntent. If fright is the likely consequence 
'If an intrusion, it should be punished 

even though the intruder did not intend I 
to commit a felony or theft. This section I 
is broader than the burglary offense in I 1 
that its coverage begins with an intr(..1 ~ 
sion on property rather than into a build. U 
ing. It is narrower than burglary, how. I . . ~ 
ever, in that the intruder must be reckless II J 
about whether his intrusion will cause ~ 
fear. Because of the latter element j I 
j;his section ordinarily will apply only t~ I I 
trespassers near a habitation, particu.1 ! 
larly nocturnal trespassers. f f 

It has long been the policy of the law I 
to afford the utmost protection and 5e.) 
curity to a man's habitation. Like I 
burglary, the most serious trespassory I 
intrusions are those that occur in a I 
home. For this reason, aggravated tres. i 
pass is treated more harshly if it Occurs) 
in a habitation. I 

! 
i 

SECTION. 
39-1901. 
39-1902. 
39-1903. 
39-1904. 
39-1905. 

39-1906. 

CHAPTER 19 

THEFT 

Chapter definitions. 
Consolidation of theft offenses. 
Theft. 
Theft of service. 
Presumption for theft by 

check. 
Unauthorized use of automo

bile or other vehicle. 

SECTION. 
39-1907. 
39-1908. 

30-1909. 
39-1910. 
39-1911. 

Value. 
Aggregation of amounts in-

volved in theft. 
Actor's interest in property. 
Claim of right. 
Preemption. 

89·1901. Chapter definitions.-In this chapter, unless the context 
requires'a different definition: 

(1) "Coercion" means a threat, however communicated: 
(A) to commit any offense; or 
(B) to inflict non-imminent bodily injury on the person threat-

39-1805. Preemption.-The legislature by enacting this chapter in.) 
tends to preempt any other regulation of the area covered by this I 
chapter. No governmental subdivision or agency may enact or enforce; 
a law that regulates or makes any conduct in the area covered by this I 
chapter an offense, a violation, or the subject of a cl'iminal or civlll 
penalty or sanction of any kind. I 

ened or another; or 
(C) to accuse any person of any offense; or 
(D) to expose any person to hatred contempt or ridicule' or 
(E) to harm the credit or business ~epute ot' a~y person; ~r 

. (F) to take or withhold action as a public servant, or to cause 
a publIc servant to take or withhold action. 

(2) "Deception" means: 

COMMENTS OF X,AW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 30.04. 

Cross-Refe,l'~nces : 
"Agenr.y" defined, see § 39-107. 
"Conduct" defined, see § 30-107. 
Effect of code, see § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 

comment. 

Comment: 
Because the criminal law does not now 

contain a general trespass offense, munic
ipalities have enacted ordinances pro
hibiting it and various forms of sus
picious loitering. E.g., The Code of the 
Metropolitan Government of Nashville 
and Davidson County (1967) prohibits 
trespass, § 29-1-63, occupying a house, 
§ 29-1-64, and loitering at school~, § 29-
1-56. Section 39-1803 (criminal tre:=;
pass) makes these ordinances unneces
sary, and this section makes clear the 
state intends to preempt tt.:.:. area of 
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burglary and trespass and thereby pre-I 
vent governmental subdivision and agen.!' 
cies from enacting or enforcing laws in! 
this area. j 

The Commission purposely excluded I 
loitering-type offenses from the Cri:<', 
inal Code, and this section ensures thol,') 
loitering-type conduct may no longer her 
punished. In all probability, the present] 
Tennessee statutes on vagrancy, T. C. Ai 
§§ 39-4701, 39-4702, and municipal ordi'l' 
nances on loitering, e.g., The Code of the' 
Metropolitan Government of Nashville 
and Davidson County (1967), § 29-1.5~1 
are unconstitutional on the grounds efl 
vagueness and overbreadth. See Papa'i 
christou v. City of Jacksonville, 405 U. &, 
156 (1972); Kirkwood v. Ellington, 29!1 
Fed. Supp. 461 (w.n. Tenn. 1969), 
Furthermore, it is highly unlikely thai I 
a statute can be drafted which will bal'll 
the requisite preciseness. In addition, 011,.1" 

course, the section prohibits local la\\!o 
conflicting with this chapter, e.g., P!C'I 
scribing trespass on particular types of! 
property. 

(A) creating or confirming by words or conduct an impression 
of law or ~act th~t is .fal~e, that the actor does not believe to be true if 
the fals: ImpreSSIOn IS lIkely to affect the judgment of another in the 
transactIon; or 

(B) f~iIing to correct a false impression of law or fact that 
th; actor prevIOusly cr~ated or confirmed by words or conduct, that the 
ac.or does n?t now beheve to be true if the false impression is likely 
to affect the Judgme~t of anothei' -in the transaction; or 

if ~C~ pl.·even~Ing another lrom acquiring information likely to 
a ect hIS Judgment In the transaction; or 

'th (D). sel~ing or otherwise transferring or encumbering property 
~ 0!lt dIS.cloSIng a lien, security interest, adverse claim, or other 

gal }m~edIme~t to. the en:joyment of the property, whether the lien, 
securlty mterest, claIm, or Impediment is or ia not valid or is or is not 
~t ma~ter of official record, if the actor knew or had rea~on to know of 
I s eXIstence; or 

(E) pro~ising performance that is likely to affect the juc1g
~ent of another In the transaction and that the actor does not intend 
o ferform or knows will not be performed, except that failure to 

per orm th.e promise in issue without other evidence of intent or 
:noWledge IS not suffi~ient proof that the actor did not intend to per
orm or knew the promIse would not be performed 

(3) "Deprive" means: . 
so (A) to wi.thhold property from the owner permanently or for 

.extended a perIod of tIme as to substantially diminish the value or 
enJoyment of the property to the owner; or 
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(B) to restore property only upon payment of reward or other I ~ 
compensation; or . I ' f 

(0) to dispose of property in a manner that makes recovery I I 

of the property by the owner unlikely. I i 
(4) "Effective consent" includes consent by any person legally! t 

authorized to act for the owner. Consent is not effective if: I ! 
(A) induced by deception or coercibn; or I, ! 
(B) given by a person the actor knows is not legally authorized I ! 

to act for the owner; or . ,~ 
(C) given by a person who by reason of youth, mental diSease! I j, 

or defect, or intoxication is known by the actor to be unable to make 
reasonable property dispositions; or I 

(D) given solely to detect the commission of an offense. f 

(5) "Obtain" means to bring about a transfer or purported trans.! 
fer of a nonpossessory interest in property, whether to the actor or b 1 
~nother. h 1 

(6) "Owner" means a person other than the actor who has pos.) 'i 
sessitli of property, or any interest other than a mortgage, deed of i ! 
trust, or security interest in property, even if the possession or interest! '1 

is unlawful. I 
(7) "Property" means: ' 

(A) real p .... operty; or ! 
(B) tangiLle or intangible personal property including any·! 

I thing severed from land, or a trade secret. ' 
," I 

(8) "Service" includes: [;' 
(A) labor, skill, and professional service; and i 
(B) telecommunication, public utility, and transportation sel'v,! . 

ice; and 
(0) lodging, restaurant service, and entertainment; and I 
(D) the rental of a motor vehicle or other property. r 

(9) "Steal" means to acquire property or service by theft. ! I 
(10) "Trade secret" means any scientific or technical information! j 

which is secret and of value. Secrecy shall be presumed when the owner I t 
takes precautionr~ to prevent the information's becoming available tOI ~ 
persons other than of his choosing. I ! 
Derivation: 

Subdiv. (1): 

Subdiv. (2): 

COMMENTS OF LAW REVISION COMMISSION 'II ~ 
~ 

~u:"'div. (4j: Tex. P. C. Prop. Revq ~ 
Tex. P. C. Prop. Rev. 

§ 31.01. 
III. Stat. Ann. ch. 38, 

§ 15-5. 
Cal. Prop. Pen. Code 

§ 2904. 
Tex. P. C. Prop. Rev. 

§31.01. 

§ l31.01. 'I ", Modei P. C. § 206.1(61 U 
(Tent. Draft No. I, '~ 
1953). I ,,~ 

Subdiv. (5): Tex. P. C. Prop. Rev'! .1 
§ 31.01. ! l' N. Y. Rev. Pen. Law. •• 
§ 155.00(2). I 

Subdiv. (7): Tex. P. C. Prop. Rev. 
§ 31.01. 

Subdiy. (8): Tex. P. C. Prop. Rev. 
§ 31.01. 

N. Y. Rev. Pen. Law 
§ 165.10(1). 

Subdiv. (9): Tex. P. C. Prop. Rev. 
§ 31.01. 

Subdiv. (10): T. C. A. § 39-4238. 

Cross-References: 
"Bodily injury" defined, see § 39-107. 
"Consent" defined. see § 39-107. 

"Harm" defined, see § 39-107. 
"Law" defined, see § 39-107. 
"Publ~c servant" defined, see § 39-107. 
SecurIty agreement, see T. C. A. § 47-

9-105. 

Comment: 
This section contains definitions of 

terms used throughout the theft chap
ter. For a discussion of subdivisions (1)
(7), see the comment to § 39-1903. For 
a discussion of subdiviSIon (8), see the 
comment to § 39-1904. 

39.19.02.. Consoli~ation of theft offenses.-'rheft as defined in § 39-
1903 constItutes a SIngle offense superseding such previously separate 
offenses kn0'Yn .as larceny, !a~ceny by false pretense, larceny from the 
person, shopl~ftIng, apprOprIatIOn by a person having custody, embezzle
ment, extortIOn, fraudulent breach of trust receiving or concealing 
stolen property, and the like. ' 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model P. C. § 223.1(1). 
Tex. Prop. Pen. Code § 31.02. 

Cross-References; 
Actor's interest in property, see § 39-

1909. 
Claim of right, see § 39-1910. 
Presumption for theft by check see 

§ 39-1905. ' 
Theft, see § 39-1903. 
Theft of .service, see § 39-1904. 
UnauthorIzed use of motor vehicle 

sce § 39-1906. ' 

Comment: 
I No Pl1rt of the Tennesse~ criminal law 
las produced· more confusion more ap

pelIat.e ·1~tiJ~atioI)., and more l'~versals on 
tec.hmcal~tles unrelated to the actor's 
gUllt 01' mnocence than the multitude of 
offenses proscribing criminal r:,':quisitions 
of aNther's property. Altllough the 
preSCh •. theft offenses attempt to sepa
rhte gUIlty from innocent acquisitions 
t ey do. so ~lurnsily, and theil' effect' 
a!l too orten IS to embroil the courts in 
mce questi~ns. ab(lut the appropriate
ness of conVIctIOn under one offense label 
:.s o~posed to another. The present dis-
mctlons between the various offenses 
ar~ unnecessary for establishing . the 
pomt at :vh~ch acquisitive conduct be
comes cnmmal - that r'ln be done 

gen.era~ly-and they provide no rational 
baSIS for penalty determinations or for 
the provision of defenses; they do how
ever, place unnecessary obstacles before 
the conviction of the guilty. 

For thi~ reason the Commission decided 
~o consolI~ate most of the theft offenses 
lI~to a s;ngle, comprehensive offense 
alme.d. ~t tIle harm that accompanies the 
a.cqu~sItIve con~uct, however the acquisi
tIOn I;; accomphsheq. Thus, a persun who 
shoplifts a $20 radIO commits the same 
offense as .the l)erson who Writes a bad 
check for It or the person who writes a 
bad check to settle an account in order 
to !>btain the radio on credit. This 
s8ctlOn . serves .merely to explain and 
e~phasIze the mtent of the theft sec
tlO?: theft is a single ofl'ellse with a 
uniform culpable mental state a uni
form result, uniform penalties, 'and uni
forl~. defenses, all of which focus on cul
pabIhty rather than, as under present 
law, whether the state is pursuing the 
defendant under the appropriate offense 
label. 

.TJ:eft of seryice, still a novelty in the 
crImmal law, IS for this rea:...on treated 
sep~rately. in § 39-1904. Driving a motor 
vehIcle WIthout the owner's consent 
§ 39-19~6, is also treated separately be~ 
cause. It covers conduct that does not 
constItute theft. m. Stat. Ann. ch. 38, 

§§ 15-3, 15-4. 
Cal. Prop. Pen. Code 

§ 2903. 

Cal. . Prop. Pen. Cod'
1
\Jl 

§ 2900(3). ,." ! 
Subdiv. (6): 'rex. P. C. Prop. Rev{5! 89.1903 Th ft . " . 

§ 31.01. .J ; COnun·1.' L'h ~ .-:-(a~ An IndIVIdual, corporatIOn, or association 
Subdiv. (3): 
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fl'ex. P. C. Prop. Rev. 
§31.01. 

III. Stat. Ann. ch. oqlH hS t. eft If, WIth Intent to deprive the owner of t 
§ 15-2. ' ! .. 1 ..... ~ propel' y: 

I ~! t " 
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(1) he obtains the property unlawfully; or to! 
(2) he exercises control over the property. other than real prop. ! ' j 

erty, unlawfully. ; 
(b) Obtaining or exercising control over property is unlawful if: "'! 

(1) the actor obtains or exercises control over the pl'operty with. , 
out the property owner's effi3ctive consent; or 'I 

(2) the properqr is s;tole~ and the actor obtains or exercises con.' .~ 
trol over the property Knowmg It was stolen by another. ~ 

(c) Theft is: ~ 
(1) a class 0 misdemeanor if .the value of the property stolen was ! 

fifty dollars ($50) or less; I 
(2) a class A misdemeanor if the value of the property stolen was j 

more than fifty dollars ($50) but less than two hundred fifty dollars 1 
($250); ., 

(3) a felony of the third degree if: CI! 
(A) the value of the property 3tolen was two hundred fifty J 

dollars ($250) or more but less than ten thousand dollars ($10,000); or i 
(B) regardless of value, the property was stolen from the per· I 

son of another,' or 1 , I 
(0) regardless of value, the prope~ty stolen was a trade secret; I I 

(4) a felony of the second degree If the value of the property t ,t 
stolen was ten thousand dollars ($10,000) or more. . i 

! 
! 
! 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model P. C. § 206.1 (Tent. Draft No.1, 

1953). 
Tex. P. C. Prop. Rev. § 31.03. 

Cross-References: 

all acquisitive conduct presently m~de '~ 
unlawful in several separate offenses, 1 
The offense is denominated "theft" j 

Actc>l"s interest in property, 
1909. 

primarily because that label is not en· r: I 
crusted with the commonlaw connola'l! 
tions of larceny, and, secondarily, because I I. 

see § 39- it is more descriptive of the proscribed t 
conduct than the other traditional labels. t 

Aggregation of amounts stolen, see 
§ 39-1908. 

Attempt, see § 39-901. 
Claim of right, see § 39-1910. 
Credit card abuse, see § 39-2031. 
Criminal simUlation, see § 39-2022. 
Deceptive business practkes, see § 39-

2041. 
"Deprive" defined, see § 39-1901. 
"Effective consent" defined, see § 39-

1901. 

The new theft offense consists of the I 
following elements: (1) witL intent toJ 
deprive (2) the owner (3) of property,' i 
the actor (4) obtain;; the pr..:perty or ~ 
exercises control over the pl'opertj'l 
(other than real property) (5) unlaw· f 
fully. I 

,I 
Intent tu Deprive. I 
. To constit~te theft, the actor, at ~he ."'~ 

tIme he acquIres the property, must m· . ~ 
"Obtained" defined, see § 39-1901. 
"Owner" defined, see § 39-1901. 
Presumption for theft by check, 

§ 39-1905. 

tend to deprive the owner of the prOP"l f 
erty. The definition of deprive is ~road "f 

see enough to encompass all the dispositlonal '. g 
motives recognized in present law. It . t 
is not necessary, for example, that the '.1 
actor intend to benefit himself or an' '.1' 
o.ther; the only motive necessary is 10["' .... 
withhold the benefits from the owner. . 
whether or 'not the actor or another .', f 

"Property" defined, see § 39-1901. 
Theft of service, see § 39-1904. 
IITrade secret" defined, see § 39-1901. 
Unauthorized use of motor vehicle, see 

§ 39-1906. 
Value, see § 39-1907. 

Comment: 
This section creates a new offense, 

which, in general terms, encompasses 

130 

benefits. . i 
"Deprive" is defined in § 39-1901 to JD.' ~ 

clude either a permanent withholding or 'f 
a prolonged withholding. This changes ·t 
present law, which requires an intent 10 ! 

I 
i 
I 
'* 

." ·t 

THEFT 

withhold permanently. See Poster v. An
drews, 183 Tenn. 544, 194 S. W. (2d) 
337 (194~). If the property is still in 
existence and in the actor's possession, 
a burden on the state to prove intent 
never to return it may be too onerous, 
particularly since the harm to the owner 
is similar if the benefits of ownership 
are lost for a substantial period. The 
length of time necessary to deprive of a 
"major portion of the value or enjoy
ment" will, of course, vary according 
to the property, its useful life and the 
nature of its usefulness. The meaning 
of this clause is best left to case-by
case adjudication, but a temporary with
holding that aoes not seriously harm 
ownership rights will not support a 
theft conviction. . 

The definition of "deprive" includes 
loss of "enjoyment" as well as "value" 
to cover the situations where the value of 
the property increases while in the 
thief's possession and where the value 
is personal to the owner. 

"Deprive" also includes a withhold
ing of property "with intent to restore 
it only upon payment of reward or other 
compensation." T. C. A. § 39-4223 pres
ently treats as larQeny the personal 
use of property by a finder who knows 
the identity of the owner. 

'The definition of' "deprive" includes 
a disposal in a manner that makes the 
owner's recovery of the property un
likely. This provision relieves the state 
of the burden of proving that the actor 
knew the owner would not recover the 
property, for example, if abandoned. 
The likelihood of recovery wiII, of course, 
depend upon the tYpe of property and 
the manner of its disposal. An auto
mobile abandoned across~~e state might 
present a strong likelihood of recovery, 
but a sack of money abandoned across 
town might not. 

Owner. 
Section 39-1901 defines "owner" broad

ly so that the new theft offense protects 
a deprivation of another's "interest" in 
the property, whether or not that in
terest is pos~essory. This changes pres
ent .law, whIch except for offenses in
volvmg con'7ersion, is directed primarily 
toward. interference with rights to 
pos'leSSIOl:!.. See Owen v. State, 25 Tenn. 
330 (1845). An "owner" may be one 
whose interest is unlawful; a thief is 
no less CUlpable because he stole from 
another thief. TIle definition of "owner," 
however, does n,ot preclude justification 
to use force to retake one's own prop
erty, see § 39-1910 (claim of right de-
fense). ' 

§ 39.1903 

The new theft offense, by requiring 
de1?rivation from the "owner," and de
finmg owner broadly, will expand the 
theft responsibility of joint owners and 
others with part interests in property 
see § 39-1909 (actor's interest in prop~ 
erty) and comment. 

The definition of owner excludes, 
howeve!, those who. have a security in
terest m property m possession of the 
debtor, even if legal title is in the 
s~cured creditor pursuant to a condi
tIOnal sales contract or other security 
agreement. Because a debtor or vendee 
of secured property usually regards him
self as the owner subject only to the 
obligation to pay the debt even when 
~he security agreement makes the cred
Itor the owner for civil law purposes 
the behavior of debtors and vendees of 
secured property is not readily amen
able to control by theft laws. Their con
duct with respect to secured property 
and the concomitant protection of se
cured creditors is accordingly governed 
by. the. fraud chapter, e.g., § 39-2023 
(hmdermg secured creditors). 

Property. 
The property subject to theft is de

fined generally in § 39-1901 to encom
pass all the specific itp.ms now listed 
as subject to being stolen in T. C. A. 
§§ 39-4207, 39-4211, 39-4214, 39-4215 39-
4216, and 39-4223. It includes anything 
capable of being possessed or owned 
whether tangible or intangible and 
whether inherently valuable or ~erely 
representative of something of value. 
Th~ only significant change in present 

law IS that property subjact to theft 
under this section 1~ expanded to in
~lude :-eal pr<?pe~,1;y. Eecause realty is 
ImmobIle and m~estructible, present Iavl 
does not cover ItS theft, although fix
tures and other things severed from 
land may be stolen. This section how
ever, limits the theft of realty t~ con
duct that involves the transfer of title 
or other interest in land; possession 
or other exercis:l of control over land 
is not theft. It is believed that un
authorized use, occupation, or other con
trol of realty is not so compelling a 
problem that the civil remedies cannot 
adequately handle it. When a trustee 
or guardian controls another's realty 
or when an actor acquires an :interest 
by deception or intimidation, however 
disposition to a good faith transfere~ 
defeats the victim's civil remedies and 
the actor is no less culpable because 
he chose to deal in land instead of 
personalty. 

The iefinition of "property" defines 
personal property to include both tan-
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gible and intangible property and "any
thing severed from land." Thus, fixtures 
and other things severable but still at
tached to the land are subject to th'ilft 
only to the extent the land itself may 
be stolen, but if they are severed, they 
become personal property subj(~ct to 
theft in either possessory or non
possessory transactions. Thus, it is not 
theft if the actor alters boundary mark
ers to include another's building on his 
land, but it is if he hauls off a truck
load of gravel from another's gravel 
pit. 

Tennessee's 1967 legislation on theft 
of trade secrets, T. C. A. §§ 39-4238-39-
4240, is rendered unnecessary by the 
definition of theft in this section. Since 
the offense is defined in terms of exer
cising control and applies to intangible 
as well as tangible property, the theft 
or embezzlement of a trade secret would 
be punishable under this section. 

Finally, "property" includes money, 
cht;cks, credit cards, promissory notes, 
wills, and other documents or writings 
representing or embodying something of 
value. 

Obtain or Exercise Control. 
Consolidation of the theft offenses 

renders too narrow most of the common
law and legislative terms that describe 
the nature of the acquisition necessary 
to constitute the various theft offenses. 
This section therefore adopts the terms 
"obtain" and "exercise control," which, 
together, are broad enough to embrace 
all.the present terms-"take," "receive," 
"mIsapply," '''embezzle,'' or "convert"
although their application is not limit
ed to conduct described by the present 
terms. 

"Obtain," as defined in § 39-1901 is 
directed at transactions in any legally 
recognized interest other than possessory 
interests in property. Although an actor 
may have possession, he need never 
actually control the property to commit 
theft if he causes a transfer or pur
ported transfer of an interest in the 
property, whether to himself or another. 
Thus a guardian or trustee commits 
theft if he transfers or encumbers prop
erty he controls for a beneficiary "with 
intent to deprive" the beneficiary and in 
violation of his authority, i.e., without 
the beneficiary'S "effective consent." It 
is also theft if an actor induces another 
to transfer or encumber his property by 
deception or intimidation, although he 
may never exert control over it. 

"Exercising control," on the other 
hand, is directed primarily at those 
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~1 thefts that involve possession. Thus it 
covers not only purse. snatching, shop. 
lifting, and other thefts by strangers 
but also receiving or concealing stole~ 
property and the conduct of persons 
who possess another's property with 
consent but' exercise this possesory 
right in a manner that deprives the own. 
er of the property. A tenant who sells 
topsoil, for example, exerts control, as 
does an employee who takes or a bailee 
who converts, whoever benefits by the 
bailment. "Exercising control," how. 
ever, also encompasses conduct that does 
not involve possession. A shipping clerk 
who te-routes a package to a friend by 
SUbstituting a new address label might 
not have possession, but his conduct can· 
stitutes an exercise of control. Any. 
one who is in a position to take some 
action that deprives the owner of prop. 
erty is in a position to exercise control. 

1
;'1 
}< •• ~ [, 

I 
1 
~ 
~ 
f 
I 

11 
Ii 

The distinction between "obtaining" 
and "exercising control" is imprecise and 
some thefts will involve both. It is neces· 
sary to make the distinction, however, to 
ensure that transactions involving title 
and other lJonpossessory interests, in ad· 
dition to possessory transactions, will 
constitute theft. It also operates to ex· 

I·,' 
Ii 
! 1 

'clude from theft those transactions in· 
volving the possession of real estate, 
such as adverse possession or the tenant 
who remains after the lease expires but 
does not pay the rent, transactions that 
I,l-re minutely regulated by civil law. 

1 
! 
1 
t 

t 
t 
\ 

Unlawfully. 1 
Few property transactions hdo not in· .i,; 

volve the acquisition of anot., er's prop· 
erty with intent to deprive him of it. E 

Therefore, the central element of the/, 
theft offense, the element that separates I ! 
lawful acquisitive conduct from theft,l 
is the requirement that the acquisition be f ...... ti·. 
"unlawful." Subsection (b) covers this '. 
element. 

I! 
[ ·f 1. Effective Consent. 

.J 
t 
I 

i"[ 

An actor who obtains or exercises 
control over the property of another 
with intent to deprive does so unlaw: 
fully if he ads "without the owner's 
"effective consent." 'l'he concept of "effec· 
tive consent" is the most far reaching 
change in present law; it is the concept 
that unifies the conduct presently cover· 
ed in £IA.veral separate offenses. Several 
theft \ .fenses presently require the 
absence of the owner's consent, e,g" 
T. C. A. §§ 39-4224, 39-4225, but "effec· 
tive consent," which is defined in § 3~· .• 
1901(4) operates to negate consent !D I -
some transactions now considered con· _ 
sensual. . 

THEFT 

a. Deception. 
The definition of "effective consent" 

in § 39-1901(4) provides that the victim's 
consent is vitiated if it is "induced by 
deception," a term defined in § 39-1901 
(2). As in the present common-law crime 
of theft by false pretenses, the victim's 
consent must result from his reliance 
on the deception when he would not have 
consented if he knew the truth. Roberts 
v. State, 191 'renn. 602, 235 S. W. (2d) 
595 (1951). Thus it is not theft if the 
victim knows the truth and knows the 
actor is lying, for example, but never
theless agrees to the transaction. More
over, the deception must be intentional 
and for the purpose of inducing consent, 
see § 3D-406 (application of culpable 
mental state) •. 

Conduct that constitutes deception and 
therefore vitiates consent is defined 
broadly in § 39-1901 (2), because, if the 
actor intentionally deceives with intent 
to induce consent, any successful method 
should be covered. Despite the breadth 
of the conduct defined as deceptive, how
'ever, the definition, with one narrow ex
ception, requires a material deception
one "likely to affect the judgment of 
another in the transaction"-and im
poses no affirmative duty to disclose 
Ordinarily, an actor may take advan~ 
tl!-cie of. another's ~isimpression if he 
dId nothmg to create or reinforce it. The 
~ne excep~ion. requires disclosure of 
hens, securIty mtel'ests, adverse claims. 
and other legal impediments to enjoy: 
!lIent before transferring or encumber
m~ property, whether or not their 
eXIstence ma~ affect the other's judg
!lIent. Otherw~se, an actor deceives only 
if he takes some affirmative action that 
conveys, a ~~terial false impression. 

The uefimtIOn focuses on the most 
frequent form of deception a false "im
pression" intentionally cr~ated rather 
than any particular misrepres~ntation. 
:rhus an actor may deceive by disclos
mg se,Iected truths and omitting. oth
ers, .WIthout ~ single lie; he may also 
deceIve by hIS conduct as well as by 
w?rds, an~ by reinforcing pre-existing 
fuisconceptIOns as well as by creating 

em. Moreover, the actor need not 
know ~ha~ the i~pression he conveys is talse; It IS suffiCIent if he believes it to 
~ ~ntrue, and he cannot escape CO'!l~ 

1c~lOn by refusing to verify the falsi:~y 
o mformation he believes to be false. 

The. definiti.on is limited, however, to 
false I~pz:es~IOns "of law or fact," al
thou?h It !S Immaterial whether the law 
or fact. IS . past, present, or future. 
fomm~mcatIons of opinion are excluded 
o aV?Id criminalizing the common sales 

practlce of "puffing," a practice the pub-
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lic generally expects and discounts. One 
~annot escape, however, by misrepresent
mg known facts in opinion form con
duct that is, in reality, misstatem~nt of 
fact. 
, ~r?e remaining subdivisions of the def
ImtlO.n.o! "deception:' are more specific. 
~ubdIvlsIon (B) prOVIdes that it is decep
tIOn when an actor, having created or 
co~firmed a false impression in good 
faIth, subsequently acquires information 
that leads him to believe the impression 
false and fails to inform the victim. AI~ 
thou~h this c:reates an affirmative duty 
to dIsclose, It applies only when the 
a~to,r J?rev!o~sly created or confirmed the 
VIctIm s mIsImpression. 
, Subdivision (C) 'covers affirmative ac

~IOn to prevent the victim from acquir
mg rel~v~~t knowledge. 

SubdIVISIon (D) creates a special dis
closure rule for transactions involving 
the transfer or encumbrance of prop
erty •. If .the actor is aware of a lien, 
securIty mterest, adverse claim or other 
leg~l impediment to enjoyment: whether 
va!I~ or not and whether a matter of 
o~cIaI rec?rd 01' not, he deceives if he 
fmls to dIsclose it with intent to in
duce consent. 

The final subdivision creates a special 
rul~ for false promises. It is deception 
to m,d1:lce consent to a transaction by 
pron,l1smg performance the actor does 
not mtend to perform or knows will not 
be :performed. A special evidentiary rule, 
~eslgned to prevent abuse of this rule 
111 everyday contractual relations pro
yide~ that f~ilure ~o perform the prom~ 
Ise ,m questIOn, WIthout other evidence 
of mtent not to perform, will not sup
port a conviction for theft. 

b. Coercion. 
Section 39-1901(4) also provides that 

~onsent. "induc~d by • • • coercion" is 
meffectIve. As m the case of deception, 
consent must result because of the co-
7rcion, and the coercive conduct must be 
lI!-te~tional and with intent to induce the 
VICtI~ to surrender property. An owner 
who IS l!-ot frightened and consents to a 
tJ;a~sactIOn for other reasons is not a 
VIctIm of theft; nor is a person who is 
frightened by an unintended threat. On 
the other hand, the definition of "co
ercion," § 39-1901(1), does not require a 
material threat, so that an actor cannot 
avoid. conviction by selecting victims 
who, because of pa:rticular sensibilities 
are frightened when most people would 
not be. 

The provision that coercion negates 
consent replaces present T. C. A. § 39-
4301 (threats for purpose of extortion 
or obtaining action), malicious prose-
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cution, and related extortion-type of
fenses. It is considerably broader than 
T. C. A. § 39-4301, however, in that the 
threat clearly need not be explicit, 
but may be implied or communii~ated in 
any other effective manner; th!) harm 
threatened need not be against the vic
tim, but may be against anyone if it is 
intended to induce consent; and the 
threatened harm need not be unlawful, 
the actor may even have a duty to in
flict the harm, but if he threatens it to 
obtain property he commits theft. The 
new theft offense is also broader than 
malicious prosecution and other extortion 
offenses in that it covers several threat
ened harms and any means of communi
cating them. Unlike the new offense, 
however, the pr£:sent extortion offenses 
are complete when the threat is made 
and the property does not necessarily 
have to be delivered. Furlotte v. State, 
209 Tenn. 122, 350 S. W. (2d) 72 (1961). 
A 'threat that is intended to induce a 
transfer of property that does not occur, 
however, will constitute attempted 
theft under § 39-901 (criminal attempt). 

The types of harm that, if threatened, 
constitute coercion as defined in § 39-
1901(1) cover a broad range of conduct. 
The first subdivision, (A), provides that 
it is coercion to threaten commission of 
"any offense." This, of course, overlaps 
with robbery, §§ 39-1702 and 39-1703, but 
it is broader, a threat 1;0 commit an of
fense not involving violence is not rob
bery. If robbery 1s applicable, however, 
the state can elect to prosecute for either 
robbery or theft. Subdhrision (B) ap
plies to threats to inflict bodily injury 
"in the future," to distinguish it from 
robbery. It overlaps the preceding sub
divisir:n, but covers conduct that may not 
be an offense, such as a threat to expose 
another to a communicable disease. 

Subdivision (C) covers the traditional 
"blackmail" situation, and indicates 
clearly that the victim's guilt or inno
cence is irrelevant if the actor's purpose 
is to compel a transfer of property. 
This preserves present Tennessee law. 
State v. Needham, 147 Tenn. 50, 245 
S. W. 527 (1922). Subdivisions (D) and 
(E) cover threats to defame or to harm 
business or credit reputation, whether 
truthful or not, and subdivision (F) 
applies to threats by a public official 
to ta-:'e or withhold action or threats to 
cause an official to take or withhold 
action, such as refusal to grant a quali
fied person a license. Subdivision (F) 
to the extent it applies to threats by 
public servants, overlaps official miscon
duct, § 39-2402, and bribery, § 39-2102, 
but if the threat is made for the purpose 
of acquiring property, the state can 
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elect to prosecute under either offense 
If, for example, an official demand; 
$20,000 before acting, the theft penalties 
may be more appropriate. 

The claim of right defense, § 39-1910, 
excludes some coercive but acceptable 
conduct, such-as a merchant who threat. 
ens to report a defaulting debtor to the 
credit bureau if he refuses to pay his 
debt. 

c. Lack of authority or capacity. 
Section 39-1901 (4)(B) provides that 

consent is ineffective if the person giving 
it lacked authority to do so and the actor 
knew it. Similarly, § 39-1901 (4)(C) 
negates consent by drunks who are so 
intoxicated that their ability to make 
reasonable decisions is impaired, or by 
children and incompetents, if the actor 
knows of the incapacity. 

d. 'Detecting the commission of offense. 
Section 39-1901(4) (D) preserves pres· 

ent law, which provides that an owner 
who takes steps to encourage a thief for 
the nurpose of detecting the offense does 
not -consent, e.g., McAdams v. State, 76 
Tenn. 456 (1881). See § 39-605 (entrap
ment) and comment. 

Receiving Stolen Property. 
Section 1903(b) (2) provides that it is 

"unlawful" to obtain or exercise control 
over property the owner knows is stolen; 
thus the receiver is guilty of theft un
der § 39-1903. "Receiving" is included out 
of an abundance of caution rather than 
out of necessity, because one who obtains 
or exercises control over property he 
knows is stolen does so without the own
er's effective consent as clearly as when 
he physically steals the property him
self. 

Penalties for Theft. 
The grading scheme for theft is gov· 

erned primarily by the value of property. 
The greater the value of property a thief 
acquires, the greater degree of disrespect 
for property rights he evidences. Petty 
thefts, less than $50, are graded a class 
C misdemeanor. A special sentencing pro
vision, however, authorizes more serIOUS 
penalties for the habitual petty thief, 
see § 39-844, and § 39-1908 provides for 
aggregating amounts stolen, under cer· 
tain circumstances that constitute sepa· 
rate thefts under present law, so that 
felony penalties are available. 

The grading structure departs from 
the value standard in two situations. 
T,'left from the person, presently de· 
scribed in T. C. A. § 39,4206, involves 
risk of injury to the person and is theref" 
fore a third-degree felony regardless 0 

THEFT 

the amount stolen. Because of the ex
treme difficulty if not impossibility of 
correctly placing a pecuniary value on 

§ 39-1904 

"trade secrets," the theft of propilrty 
falling under that definition is made a 
third-degree felony. 

39-1904. Theft of service.-(a) An individual, corporation, or as
sociation commits an offense if, with intent to avoid payment for serv
ice he knows is provided only for compensation: 

(1) he secures performance of the service; or 
(2) having control over the disposition of services of others to 

which he is not entitled, he diverts their services to his own benefit 
or to the benefit of another not entitled to them. 

(b) For purposes of this section, intent to avoid payment is pre
sumed if the actor absconds without paying for the service in circum
stances whert'l payment is ordinarily made immediately upon rendering 
of the service. 

(c) An offense under this section is: 
(1) a class C misdemeanor if the value of the service stolen was 

fifty dollars ($50) or less; 
(2) a class A misdemeanor if the value of the service stolen was 

more than fifty dollars ($50) but less than two hundred fifty dollars 
($250) ; 

(3) a felony of the third degree if the value of the service stolen 
was two hundred fifty dollars ($250) or more but less than ten thousand 
dellars ($10,000) ; 

(4) a felony of the second degree if the value of the service 
stolen was ten thousand dollars ($10,000) or more. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Cal. Prop. Pen. Code § 2907. 
Model P. C. § 223.7. 
Tex. P. C. Prop. Rev. § 31.04. 

Cross-Reference:> : 
"Association" defined, see § 39-107. 
Credit card abuse, see § 39-2031. 
Presumption explained, see § 39-205. 
Presumption for theft by check, see 

§ 39-1905. 
"Service" defined, see § 39-190l. 
Theft, see § 39-1903. 
Value, see § 39-1907. 

Comment: 
This section replaces that portion of 

the present larceny by trick offense that 
proscribes the acquisition of "services" 
by fraudulent representation as well as 
~cattere,d offenses covering specific serv
Ices; e.?,., T. C. A. § 39-4215 (tapping wa
t~r mam), § 39-1916 (fraudulent opera
tIOn of coin machines). "Service" is 
defined broadly in § 39-1901 to include 
almost anything that is ordinarily pro-

vided for compensation but that was 
traditionally excluded from th~ft be
cause it is not classified as "property." 
Thus, in addition to the services present
ly protected, such as the provision of 
food, lodging, entertainment, transpor
tation, communications, and public utili
ties, the definition includes the provision 
of labor and professional services and 
the rental of property. 

Subsection (a) (1) contemplates the 
normal theft of services situation where 
the actor "walks" the bill at a restau
rant, uses a slug in a pay telephone, or 
leaves a rented trailer where it will be 
found but fails to pay for its rental. Sub
section (a) (2) covers a rarer situation, 
where a construction foreman, for ,x
ample, uses employees under him to 
build a fence around his home on his 
employer's time. 

Subsecti«;>n (b) creates a presumption 
of intllnt not to pay if the actor leaves 
without paying for a service that is ordi
narily paid for immediately, such as 
hotel or restaurant services. 
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39-1905. Presumption for theft by checl{:-(a) ,If ,the actor ab·l: 
tains property or secures performance of serVIce by IssUlng a check or 11 
similar sight order for the payment of money, his intent to deprive! ,.~ 
the owner of property under § 39-1903 or to avoid payment for service I ~ 
under § 39-1904 is presumed if: . I j 

(1) he has no account with the bank 01' other drawee at the time 1 1 

he issues the check or order; or ~. I,; ~ 
(2) on presentation within thirty (30) days after issue, payment ~ 

is refused by the bank or oth~r drawee for lack of funds, insufficient,. 
funds, or account cloSE\d after Issuance of the check or order, and the j 
issuer fails to make good within :five (5) days after receiving notice of I , 
that refusal. ~ 

(b) For purposes of subsection (a) (2), notice shall be in writingJ : 
and, if the address is known, sent by registered mail with return receipt ! 
requested, and addressed to the issuer at his address shown: ! 

(1) on the check or order if given; or W 

(2) if not shown on the check or order, on the records of the bank \ 
, , 

or other drawee; or ,. 
(3) if not available, on the records of the person to whom the t 

check or order has been issued or passed. If no address is known or ~ 
available under subsections (b) (l)-(b) (3), notice may be given by ,J 
posting in a public place within the county of issnance for five (5) f 
consecutive days. ' ~ 

(c) If notice is given in accordance with subsection (b), it is pre· f 
sumed that the notice was received no later than five (5) days after it i 
was mailed, or if posted no later than five (5) days after the first day f 

of posting. t 
(d) For purpose of this section: I 

(1) the "records of the person to whom the check or order has 1 
been issued or passed" include the telephone directory for the county j 
in which the check or order was issued or passed. ~ 

(2) if the check or order is dated, the date shown is the "date ,1 
of issue." t 

(e) This section shall not be construed to prevent the state from r 
establishing the requisite intent by dh'ect evidence. ~ 

f 
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passing a worthless check, rather than t 
creating a separate offense as in present t 
law, T. C. A. § 39-1960, to preserve the ,~ 
policy underlying theft consolidation, see ~ 
§ 39-1902 and comment. As in pres~nt ~ 
'1'. C. A. § 39-1960, the presumptl~D ~ 
arises when payment of the check 1St 
refused by the drawee for insufficient ~ 
funds and, after receiving notice, the .. ~ 
actor fails to make the check good. A't~ 
presumption is added to cover t~e ca~es .'<). • 

where the actor has no account, m WhiCb. 
case notice is not necessary to invoke i 
the presumption. M 

Derivation: 
Tex. P. C. Prop. Rev. § 31.05. 

Cross-References: 
"Deprive" defined, see § 39-1901. 
Forgery, see § 39-2021. 
"Obtain" defined, see § 39-1901. 
Presumption explained, see § 39-205. 
"Property" defined, see § 39-1901. 
"Sel'vice" defined, see § 39-1901. 
Th\~ft, see § 39-1903. 
'fheft of service, see § 39-1904. 

Commen:t: 
This sc\!tion creates a presumption of 

intent w}u)!1 theft is accomplished by 
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presumed under subsection (c) only if 
notice is sent by registered mail. 

The presumption created by this sec
tion applies only when a worthless check 
is used to commit theft. The issuance of 

§ 39-1907 

a bad check to obtain credit is treated 
by § 39-2032. A separate, less serious 
offense, § 39-2048 (issuance of bad 
check), covers other instances of pass
ing worthless checks. 

39.1906. Unauthorized use of automobile or other vehicle.- (a) An 
individual, corporation, or association commits an offense if he inten
tionally or knowingly operates another's watercraft, aircraft, or self
propelled land vehicle without the effective consent of the owner. 

(b) An offense under this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
N. Y. Rev. Pen. Law § 165.05(1). 
Cal. Prop. Pen. Code § 2909. 
Tex. P. C. Prop. Rev. § 31.06. 

Cross-References: 
"Association" defined, see § 39-107. 
Claim of right, see § 39-1910. 
"Effective consent" defined, see § 39-

1901. 
"Ownr.r" defined, see § 39-1901. 
Theft of automobile, see § 39-1903. 

Comment: 
This section combines and restates 

present T. C. A. §§ 59-504 and 59-505 
(using car without consent) and adds 
airplanes, which may soon become a 

problem. It proscribes the use of prop
erty without the owner's consent when 
the actor has no intent to deprive and 
thus is not guilty of theft. This is a 
chang'e of present Tennessee law which 
punishes unauthorized temporary use of 
a vehicle with intent to return it to the 
owner as a felony carrying the same 
penalty as petty larceny. 

Watercraft and aircraft are included, 
in addition to motor-driven land vehicles 
in general, to cover sailboats and glid
ers, for example, which do not depend 
upon a motor for propulsion. 

Although the offense defined by this 
section is not actually a theft offense, it 
is placed in the theft chapter for ease 
of reference and clarity. 

39·1907. Value.-(a) Subject to the additional criteria of subsec
tions (b)-(d), value under this chapter is: 

(1) the fair-market value of the property or service at the time 
and place of the offense; or 

(2) if the fair· market value of the property cannot be ascertained, 
the cost of replacing the property within a reasonable time after the 
theft. 

(b) The value of documents, other than those having a readily 
ascertainable fair-market value, is: 

(1) the amount due and collectible at maturity less any part that 
has been satisfied, if the document constitutes evidence of a debt; or 

(2) the greatest amount of economic loss that the owner might 
reasonably suffer by virtue of loss of the document if the document is 
other than evidence of a debt. ' 

(c). If. property 01: service has value that cannot be ascertained by 
!he crIterIa set forth 111 subsections (a) and (b), the property or service 
IS deemed to have a value of less than fifty dollars ($50). 

(d) If the actor gave consideration for or had a legal interest in 
the property or service stolen, the amount of the consideration or value 
of t~e interest shall be deducted from the value of the property or 
serVIce ascertained under subsection (a), (b), or (c) to determine 
value for purposes of this chapter. 
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COMMENTS OF LAW REVlSIuN COMMISSION ( ~ offense of a single criminal episode in a "criminal episode" is discussed in the 
ket value or cost of replacement to estab. I. t single prosecution. The concept of a comment to §§ 39-107 and 39-301. Derivation: 

Subsecs. (a)-(c): Tex. P. C. Prop. 
Rev. § 31.07. 

Subsec. (d): 

Cross-References: 

N. Y. Rev. Pen. Law 
§ 155.20. 

Wis. stat. Ann. 
§ 943.20(2) (c). 

Tex. P. C. Prop. 
Rev. § 31.07. 

"Owner" defined, see § 39-1901. 
"Property" defined, see § 39-1901. 
"Service" defined, see § 39-1901. 
"Steal" defined, see § 39-1901. 

Ush satisfactorily a value for some writ-l f 
ten instruments. Hancock v. State, 402. .~ 
S. W. (2d) 906 (Tex. Crim. App. 1966) ~ 
(computer progl-am). To remedy this in. I I 
adequacy, subsection (b) (1) applies to ~ 
documents evidencing a debt, such as ~ 
checks, drafts, and promissory notes, I ~I 
and subsection (b) (2) applies to other ' 
valuable documents,' such as maps, com.· .: 
puter programs, and other industrial or I ! 
commercial information. I i 

Subsection (c) is also new to Tennes· ~ 
see law. It is designed to ensure some ) 

39.1909. Actor's interest in property.-It is no defense to prosecu
tion under this chapter that the actor has an interest in the property 
or service stolen if another person also has an interest that the actor 
is not entitled to infringe. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ill. Stat. Ann. ch. 38, § 16-4. 
Cal. Prop. Pen. Code § 2900(5). 
Tex. P. C. ~rop. Rev. § 31.09. 

property without the other owner's con
sent and with intent to deprive them of 
their interests if their interests are of a 
type he has no right to infringe. 

criminal sanction in the rare case in I . 
which a victim obviously is deprived of 

Comment: value, but it is impossible to set a satis· ! 
The present statutes contain no stand- factory valuation. The Commission deter· !. 

ards for determining the value of stolen mined, however, that if the value can· . 
property or services, and case law has not be determined the thief should not be ! 
not provided any set guidelines. See branded a felon. Thus, the value is 'I' 

Cross. References : 
Hindering secured creditors, see § 30-

Section 39-1909 expands the present 
theft protection of multiple interests, 
which under present law is fragmented 
and inconsistent. Embezzlement and con
version protect specified owners against 
the conduct of others with an interest; 
crimes governing the conduct of posses
sors of secured property protect others; 
but generally the criminal law protects 
one with a joint interest in property 
from the conduct of other joint owners 
only if he alone has the right to posses
sion. Thus some conduct by a joint own
er ca~ escape criminal sanct:ion even 
though he deprives other owners of val
uable interests. This section removes 
any doubt about the penal responsibility 
of partners, tenants-in-common, and 
owners of joint bank accounts, for ex
ample. It will also apply, for example, 
to an actor who surreptitiously takes 
his automobile from a mechanic who is 
holding it subject to a lien for repairs. 

2033. 

generally, Busler v. State, 181 Tenn. deemed to be less than $50. 
675 184 S W (2d) 24 (1944)' Osborne Subsection (d) changes the present! 

, .• , Tennessee law whI'ch denies credit, in I,. v. State, 115 Tenn. 717, 92 S. W. 853 

"Owner" defined, see § 39-1901. 
"Property" defined, see § 39-1901. 
"Service" defined, see § 39-1901. 
"Steal" defined, see § 39-1901. 
Value, see § 39-1907. 

(1903). determining the grade of theft, for the! Comment: 
A Texas case has demonstrated the considera~ion th~ thief gave for the, . Section 39-1901 defines "owner" for 

practical impossibility of utilizing mar- property In questIon. 1 purposes of this chapter to include any 
I interest, including possessory interests, 

39.1908. Agt?1"egation of amounts involve.d in theft .. -.Amounts stolen 1( but excluding nonpossessory security in-
(,,~ h 1 f terests, that a person may have in prop-

in one criminal episode may be aggregated In determInIng t e va ue 0 I erty. Under this definition, many people, 
the property for classification of the offense. I including the thief, will frequently be 

I "owners" of the property stolen. This 
. section seeks to clarify the theft re-

COMMENTS ,OF LAW REVISION COMMISSION I 4 sponsibility of an owner when others also 
Derivation: son," (definition of criminal episode in 1["" '\1 have an interest in the property. It de-

clares that one of several owners can-
Tex. P. C. Prop. Rev. § 31.08. § 39-107) for acquiring prope.rty or servo . I' not obtain or exercise control over the 
Conn. Gen. Stat. § 53-123(b). ices in a manne~ that constItutes theft, 1, 

Cross-References: 

Cal. Prop. Pen. Code § 2901(2) (e). he may be convIcted of 3; f.elony even I' ! 
though he was careful to lImIt the theft I * 39·1910. Claim of right.-It is a defense to prosecution under this 
from each individual to a misdemeanor j' . f chapter that the actor: 

"Conduct" defined, see § 39-107. 
Counts, see T. C. A. §§ 40-1003, 

2202, as amended. 

amount. This provision reflects the Com· , 
40- mission's determination that the repre-' I (1) acted under an honest claim of right to the property or serv-

hensibility of an actor, and thus the ~ ice involved; or 
"Criminal episode" defined, see § 39-

107. 
Multiple sentences prohibited, see § 39-

301. 
"Owner" defined, see § 39-1901. 
"Steal" defined, see § 39-1901. 
Value, see § 39-1907. 

Comment: 
The common law restricted the scope 

of a theft to a single victim and a s~n!fle 
time and place; if more than one VIctim 
or more than one time was involved, 
more than one theft was committed. 

This section represents a substantial 
departure from the common law. It pro
vides that, if an actor adopts and pur
sues "a single criminal objective or 
scheme even though the harm is direct
ed or ihflicted upon more than one per-
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appropriate penal sanction, is not neces· \ (2) ncted in the honest belief that he had the right to obtain or 
sarily determined by the amount he ! 
steals at a single moment from a single 1 exercise control over the property or service as he did; or 
person. A swindler who sells a thousand l (3) obtained or exercised control over prop.erty or service hon
!J:le-dollar ti~kets to a nonexisten~ char· I estly believing that the owner if present would have consented 
Itable functIon, for example, eVIdences , " • 
the same disrespect for property rights .~j 
as the embezzler who takes $1,000 froT ~ '1 COMMENTS OF LAW REVISION COMMISSION 
his employel" or the car thief who stea s .' D . .. . . 
a $1000 automobile. Each intends to * erlvllUOnt "Property" defined, see § 39-1901. 
acqub:e valuable property illegally, and . R Cal. Prop. Pen. Code § 2901(3). Robbery, see ch. 17. 
although the swindler harms no individ'i Tex. P. C. Prop. Rev. § 31.10. Secured creditor's right to recover on 
ual victim significantly, his h~rm to SQ.- ''''f, Model P. C. § 206.10. default, see T. C. A. § 47-9-503. 
ciety is as great as that of the embez· ~-;J Cross-Ref • "Service" defined, see § 39-1901. 
zler and the car thief. . ,r' 1 erence~. 

This section also uses the term "crlm!" fr<i1 Defense explamed, see § 39-203. Camment: 
nal episode" £01' another purpose. ~hJS f '1 Ignorance or mistake of fact or law, The object of the theft offense is to 
invokes the provisions of ch. 3 (multIple ~l' i se~, § 39"~~¥. deter those who would acquire something 
prosecutions and double jeopardy), whIch. ~ "ObtaIn defined, see § 39-1901. of value knowing that they have no right 
ordinarily require the state to join each . i Owner" defined, see § 39-1901. to it. "Persons who take only what they 

I 
i 
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erty to satisfy or secure an unsecured 1 ~) 
FRAUD § 39-2002 

believe themselves entitled to constitute 
no significant threat to our property sys
tem and manifest no character trait 
worse than ignorance." Model P. C. § 206. 
10, Comment at 99 (Tent. Draft No.2, 
1954). This position is reflected in the 
common law, which has established that 
genuine belief in one's legal right to ac
quire something of value or an honest 
intent to pay for it is a defense to pros
ecution for theft insofar as it negatives 
the required intent. 

debt. ,Subdivision (3) applies, for ex.l ~ 
a~ple, when a persoy!- ta~es somethingl ~ 

SECTION. 
Subchapter C. Credit 
Ctedit card abuse. 

SECTION. 
39-2043. Rigging publicly exhibited con

test. 
dIsplayed for sale With mtent to pay I f 
for it. \ t, 

39-2031. 
39-2032. False statement to obtain 39-2044. Misapplication of fiduciary 

property or property of fi
nancial institution. 

Subdivision (1) provides a defense for 
persons who believe that they own the 
property, that the owner or person they 
believe to be the owner consented, or 
that no one owns the property. Subdivi
sion (2) exonerates a person who 
believes he has the right to acquire some
thing as he does, such as taking prop-

The claim of right defense "is included! 
in. addition to the general ignorance oli 
mIstake defense, § 39-602, because mb.: 
take may not negate intent, particularly! 
the kind contemplated by subsection (2) ! 

Although the ,claim of rigHt defensei 
will exculpate one who believes he hal I 
a right to the property from a charge I 
of theft, it does not apply to other of.~ 
fenses committed to acquire the prop.i 
erty. Thus, one who uses force OIl 
threats of force may be guilty of a~i 
sault, and one .who enters private prop.: 
erty may be gUIlty of trespass. i 

. I 
39-1911. Preemption.-,.The legislature by enacting this chapter in·: 

tends to preempt any other l'egulation of the area covered by this I 
chapter. No governmental subdivision or agency may enact or enforce: 
a law that regulates or makes any conduct in the area covered by thls' 
chapter an offense, a violation, or the subject of a criminal or civil! 
penalty or sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 31.11. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, see § 39-103. 
"Government" defined, see § ::!'·~(>7. 
"Law" defined, see § 39·107. 
Preemption by code, Slle § uv-i03 com-

ment. 

Comment: 
Municipal ordinances presently conflict 

with and overlap state law in the theft 
area. The Memphis Code of Ordinances 
(1967), for example, prohibits shoplift
ing, § 22-43.2, and picking pockets, § 22-

49. These ordinances exist even thoug\i 
state law prohibits the same conducL: 
See T. C. A. §§ 39-4206 and 39-4235. To' 
eliminate this conflict and confusion be
tween state and local law, and to pr~~ 0 

vent future conflict and confusion, this' 
section makes clear that the state ir/, 
tends to preempt the area of theft anr 
thereby prevent govemmental subdi~·; 
sions and agencies fromenactinl; or en-; 
forcing laws punishing shopliftmg anli 
larceny from. the person, for exampl~i 
Local laws changing the value cut.o!, 
between felony and misdemeanor thel\; 
or redefining joyriding, are, of COU1'!l,:, 
also prollibited because of conflict win! 
the provisions of this chapter. i 

\ 

CHAPTER 20 

FRAUD 

[-," 

j 
SECTION. 

Subchapter A. General Provisions 
39-2001. Chapter definitions. 
39-2002. Value. 
39-2003. Aggregation of amounts 

volved in frau 1. 
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SECTION. 

Subchapter B. Forgery 
39-2021. Forgery. 
39-2022. Criminal simulation. 

! ' 

credit. 
39-2033. 
39-2034. 
39-2035. 

Hindering secured creditors. 
Fl'aud in insolvency. 
Receiving deposit, premium, 

or investment in failing fi-

39-2045. 

39-2046. 

Securing execution of docu
ment. by deception. 

nancial instit.ution. 

Subchapter D. Other Deceptive Practices 
39-204.1. DeceptiVl! business practices. 
39-2042. Commercial bribery. 

Fraudulent destruction, remov
al, or conc('alment of writ
ing. 

Subchaptf.ir A. 

39-2047. 
39-2048. 

Criminal usury. 
Issuance of bad check. 

General Provisions 

39-2001. Chapter definitions.-In this chapter, unless the context 
requires a difi'erent definition: 

(1) "Financial institution" means a bank, trust company, insur
ance company, credit union, buHding and loan association, investment 

, kust, investment company, or any other organization held out to the 
public as a place for deposit of funds or medium of savings or collective 
investment. 

(2) "Owner" means a person other than the actor who has pos
session of property, 01' any interest other than a mortgage, deed of 
trust, or security interest in property, even if the possession or interest 
is unlawful. 

(3) "Property" means: 
(A) real property; or 
(B) tangible or intangible personal property including anything 

severed from land. 
(4) "Service" includes: 

(A) labor, skills, and professional service; and 
. (B) telecommunication, public utHity, and transportation serv-
Ice; and 

(C) lodging, restaurant service, and entertainment; and 
(D) the rental of a motor vehicle 0:1' other property. 

(5) "Steal" means to acquire property or service by theft. 

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

Sec comment following § 39-2003. 

. 39-2002. Value.-(a) Subject to the additional criteria of subsec
bons (b)-(d}, value under this chapter is: 

(1) the fair-market value of the property or service at the time 
and place of the offense; or 

(2) if the fair-market value or property cannot be ascertained 
the r.ost of replacing the property within a reasonable time after th~ 
offense. 
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Subchapter B. Forgery (b) The value of documents, other than those having a readil1!1 ."'~~. 
ascertainable fair-market value, is: .. ! 

(1) ,the amount due and collectible at maturity less any partl . J 39-2021'. Forgery.-(:.i) An individual, corporation, or association 
that has been satisfied, if the document const. itutes evidence of a deb!:lL' ~.' commits an offense if he forges a writing with intent to defraud or 
or '. fi harm another. 

(2) the greatest amount of economic l\;'<3S that the owner mighlrJ (b) For purposes of this section: 
reasonably suffer by virtue of loss of the document, if the documenll· . \ (1) "Forge" means: 
is other than evidence of a debt. I i (A) to alter, make, complete, execute, or authenticate any 

(c) If property or sen-ice has value that cannot be ascertained by' I writing so .that it purports: . . . . 
the criteria set forth in subsections (a) and (b), the property or service .j (1) to be the act of another who dId not authorIze that act; 
is deemed to have a value of less than two hundred fifty dollars ($250) lor 

(d) If the actor gave consideration for or had a legal interest i; ~ (ji) to have been e~ecuted at a time or place or in a num-
the property or service stolen, the amount of the consideration or thel .~ bered sequ~~ce. other than was m fact th~.c~se; or . . 
value of the interest shall be deducted from the vabe of the propel'~1 i . t d (m) to be a copy of an ongmal when no such ol'lgmal 
or service ascertained under subsection (a), (b), or (c) to determinel. }, eXlS e (;Bor) t· t f .' t th t f f bl' h 

1 . f f thO ha t 1 0 IStme. "rans er, legIS er e rans er 0 , pass, pu IS , 
va ue or purposes 0 IS C per. I "f or otherwise utter a writing that is forged within the meaning of sub-

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

See commflnt following § 39-2003. 

I * diyision (A) ; or 
\) (0) to possess a writing that is forged within the meaning of 
r (;} subdivision (A) with intent to utter it in a manner specified in sub-
t ; division (B). 
! t (2) "Writing" includes printing or any other method of record-

39-2003. Aggregation of amounts involved in fraud.-Amounts o~! ling information; money, coins, tokens, stamps, seals, credit cards, 
tained in violation of this chapter in one criminal episode may be aggI·e-f 1 badges, trademarks; and symbols of value, right, privilege, 01' identi
gated in determining the value of the property for classification of the: .>~ fication. 
offense. . II l (c) Except as provided in subsections (d) and (e), an offense under 

this section is a class A misdemeanor. 
COMMENTS OF LAW REVISION COMMISSION ! u (d) An offense under this section is a felony of the second degree 

Derivation: "Property" defined, see § 39-2001. I if the writing is or purports to be part of an issue of money, securities, 
Tex. P. C. Prop. 'Rev. §§ 32.01-32.03. Separate verdict for each count, 5!!jl'; postage or revenue stamps, or other such instruments or documents 
§ 39-2001(1): Model P .. C. § 223.0(2). T. c. A .. § 40-2202, as amended. issued by a state or national government or by a subdivision of either 

(2): Ill. Stat. Ann. ch. 38, "ServICe" defined, see § 39-2001.!> t f . f t k b d th' ' 
§ 15-2. Tlleft see ch. 19. f or par 0 an Issue 0 s oc, on s, or 0 er such Instruments repl'e-

(3): Tex. P. C. Prop. Rev. Value: see § 39"2002. I senting interest in or claims against any other person . 
. 'M: N~ 3i:?1~~;. Pen. Law Comment: !" th (e) .t~n o~ense under tthits sebction i~lla felony of the third degree if 

§ 165,10(1). Except for. "financial illsti.tution,II all, .. ·.. e Wl'1 mg IS or pUl'por s 0 e a WI , codicil, deed, deed' of trust, 
(5): Tex. P. C. Prop. Rev. the terms in § 39-2001 have the sam!;.. mortgage, security instrument, security agreement, credit card, check 

§ 32.m (5). definitions as those set out in ch. 11: c "1 • 
§ 39 2002(a)-(c): N. Y. Rev. Pen. Law (theft) and are discussed in the com'f. or SImI ar SIght order for payment of money, promissory note or 

§ 155.20. ments to § 39-1901. The definition off; other negotiable instrument, contract, release, or other commercial 
(d): Wis. Stat. Ann. § 943.20 "financial institution" should be read in

l
·'.. instrument. 

(2) ({,\). the context of the sections in which it·. 
39-2003: Cal. Prop. Pen. Code § 2901 is used, e.g., § 39-2035 (receiving deposit 

(2) (e). in failing financial institution) and §3~1' 
2044 (misapplication of property of fl' 

Cross-References: nancial institution). 
Compulso:;:y joinder, see T. C. A. § 40- Section 39-2002 (value) and this sectiODI' 

1603, as amended. (aggregation of amounts involved in 
Counts, see T. C. A. §§ 40-1003, 40- fraud) track their counterparts in Ib! 

2202, as amended. theft chapter and are explained in II!! 
"Criminal episode" defined, see § 39- comments to §§ 39-1907 and 39-1908. j 

107. 
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COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 32.31. 
N. Y. Rev. Pen. Law §§ 170.05-170.30. 
Model P. C. § 224.1. 

Cross-References: 
"Act" defined, see § 39-107. 
"Association" defined, see § 39-107. 
Credit cards, see § 39-2031. 
Criminal simulation, see § 39-2022. 

"Government" defined. see § 39-107. 
"Harm" defined, see § 39-107. 
Theft, see ch. 19. 

Comment: 
This sectiun consolidates a number of 

provisions covering forgery of different 
kinds of documents, e.g., T. C. A. §§ 39-
1705-39-1708, 39-481?, 69-507-69-508. 
The new section also i.ncludes counterfeit-
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ing, presently in 'r. C. A. §§ 39·1709-
39.1722. Thf' broad definithm of writing 
in subsectio, (b) (2) achieves thes7 re· 
suIts as wldl as coverage of mIscel· 
laneous items such as drug prescrip. 
tions serial numbers on boats, see 
T. C: A. § 39·4812; Foosheev v. Unit~d 
States, 223 Fed. (2d) 261 (6th Clr. 
1955), and trademarks, see 'r. C. A. 
§§ 69·507-69·508, 69·511. 

Subsection (b) (1) retains the three 
kinds of criminal acts in the present 
law: (1) altel;'ing or making, (2) utter· 
ing, and (3) possessing with intent to 
utter. However, the separate offenses of 
uttering (passing forged paper) and 
forgery are combined into the one offense 
of forgery. See Baldwin v. State, 213 
,Tenn. 49, 372 S. W. (2d) 188 (1963). 
The scienter requirement of intent to 
defraud (T. C. A. §§ 39·1701, 39.17Q4) 
is carried forward, but an alternatIve 
scienter requirement is added in ~erms 
of intent to harm. The altcrnate SCIentcr 
requirement is broader than the present 
le,w (prejudice of another's right~, 
'Ii. C. A. § 39·1701) in that "harm" IS 
not confined to legal rights, but includes 
nonmonetary and nonproperty injuries. 
See State v. Smith, 16 Tenn. 150 (1835). 
Intent to defraud or harm must be; 
IlL'oved and not imputed from ignorancc 
of the law. See Ratliff v. State, 175 Tenn. 

n 
\'" " FRAUD § 39·2031 CRIMINAL CODII ~I 

172, 133 S. w. (2d) 470 (1939); Sta~1 • 
ex reI. Barnes v. Stillwell, 165 Tenr.1 i COMMENTS OF LAW REVISION COMMISSION 

174,54 S. W. (2d) 978 (1932). 1 { 
The most severe penalties are app1i~\ ',~ 

by subsection (d) to the counterfeitin,l ~ 
of money aJ1d g'overnment and corporau;" f: 
securities. '1'he latter are included be.l ']" 
cause of their wide circulation and pool' " 
tcntially high value. The middle penal

l 
11 

Derivation: 
Subdiv. (i): Tex. P. C. Prop. Rev. 

§ 32.22. 
N. Y. Rev. Pen. Law 

§ 170.45. 
Model P. C. § 224,2. 

Subdiv. (2): T. C. A. §§ 39·4244-39· 
4250. ties are provided by subsection (e) fOII',t 

documents of commerce and proper!!,' ~ 
transfer. This range of pcnalties is si!!>l i ~ Cross.Refer' es: 
Hal' to the present law which punish~.'!! " "Associl1' _'J defined, see § 39.107. 
forgery of ,instruments representin1jl; ~ Fine based on gain, see § 39·841. 
monetary values as larceny (T. C.!' i Forgery, see § 39.2021. 
§§ 39·1721, 39·4204) and other forgeria l 1 "Harm" defined, see § 39.107. 
as felonies with 2·15 year penaltialj"'~ Theft, see'ch. 19. 
('1'. C. A. § 39·1721). l 

Forgery is a traditional offense whicl! ~ Comment: 
~h?uld remain in the .crimin~l code. ,Bn!: I There is presently no specific criminal 
It IS a form of deceptIon ~hICh parballl, ,~statute applicable to the forgery of 
overlaps § 39·1903 (theft) if the forge~[ "f, paintings s'!ulptures archaeological on· 
is used to obtai!l prop,erty, and § 39'19~: i jects, antiquities, or 'modern art objects. 
(theft of serVIces) If ?sed to ?b\am ~ Nor are they covered by § 29·2021, which 
s~rvices. Generallr speakmg, the (hstmf~ 1 is limited to forge.ry of "writings," 'aven 
tlOn between theft and, fO,rgery, and all; ,~though that term IS broadly: defined. The 
other fraud offenses, IS m the SUCC!l!i 'proliferation of fake art mdicates the 
of the deception. At the time a forga, i need for a provision like subsection (a) 
indorses the payee's ~ame on a che~; i (1), which comprehensively extends to 
for example, he commIts forgery; wha: I 
he successfully passes the check anr ~ 

ancient and modern works of art or rar· 
ity. This subsection parallels § 39·2021 
(forg'ery) in its scienter requirements 
and in its delineation of the offense as 
(1) altering or making, (2) uttering, or 
(3) possessing with intent to utter. 
Moreover, in subsection (a) (4), it 
reaches the "expert" on whose authenti· 
cation major art. works are customarily 
sold. 

Honest repairs and restorations of art 
objects are not covered by the section 
since the necessary intent is lacking. 
Appropriate disclosure of the repairs or 
restorations will protect I'estorers and 
dealers from possible charges under this 
subsection. Like forgery of a writing, 
forgery of an art object may also con· 
stitute theft under § 39·1903. 

Subsection (a) (2) is taken from Ten· 
nessee's recent "record piracy" statute, 
T. C. A. § 39·4244. Wholesaling or manu· 
facturing "bootlegged" tapes and records 
is a third·degree felony and retail sell· 
ing is a class A misdemeanor, approxi. 
mating the penalty breakdown of the 
present law. 

obtains money, or other property Oil .~ 
service, he commits theft. I t Subchapter C. Credit 

1 t
· 1 ' 

39·2022. Criminal simulation.-(a) An individua, corpora lon, 01: \ 39·2031. Credit card abuse.-(a) An individual, corporrd,ion, or 
association commits an offense if: I 1 association commits an offense if: 

(1) with intent to defraud or harm another: .t! (1) with intent to obtain property or service, he uses a credit 
(A) he makes or alters an object, in. w~ole or ~art, so Ulat II( [card with knowledge that: 

appears to have value because of age, antIqUlty, rarIty, source, 01,: (A) the card, whetp:'~'1ot "expir~~,·tas not been issued to 
authorship that it does not have; or .. I' him and is not used with the effective consent of the cardholder; or 

(B) he possesses an object so made or altered, WIth mtent I!} ~ (B) the card has been revoked or canceled; or 
sell, pass, or otherwise utter it; or Ii (2) with intent to obtain property or service, he uses the pre. 
, (C) he a':lthenticates or cer~i~es an object so made or alter~11 tended number or description of a fictitious credit card; or 

as genuine or as dIfferent from what It IS. It (3) with intent to defraud or harm any person, he uses an expired 
' (2) with intent to sell, cause to be sold, or to be used for prOD!! ' 'j credit card to obtain property or service; or 
through publ_i~ performance, and without consent of the owner of tml j (4) he receives property or service that he knows has been ob-
master recordmg, 1:e : d d~li tained in violation of subsection (a) (1) (a) (2) or (a) (3)' or 

(A) knowmgly transfers, by any means, any soun ~ reeor.! ~ (5) '. .' '.'. 
h h record disc wire tape film or other recordmg artl~' \ he steals a credIt card or, WIth knowledge that It has b~en 

~~ :n~t;~o:~:~ recordin'g article; o~ , Ii stolen, re.ceives a credit card, with int.ent to use it, or to sell it, or to 
(B) knowingly manufactures, distl'ibutes, or wholesales ~Ji transfer It to a perSOll ot~er th~n the Issuer or the card holder; 0.1' 

a,rticIe transferred under subdivision (2) (A); or , .. ,1'01 . (6) he buys a credIt card from a person whom he knows IS not 
(C) knowingly retails any article transferred under subdivlSl~l the Issuer; or. . ' .. . 

(2) (A) . . t J c ' . (7) ~ot bemg the Issuer, he' mtentIOnally or knowmgly sells a 
(b) Criminal simulation under subsectIon (a) (1), ~a) (2) (A), ~I :' redlt card, 0: " . . .. 

(a) (2) (B) is a felony of the third degree; under subsectIo? (a) (2) (a:t , I (8) he mtentIon~lly or .knowmgly uses. or mduces the car~holder 
is u class A misdemeanor. rl to use the cardholder s credIt card to obtam property or serVIce for 
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§ 39-2031 

the actor's benefit for which the cardholder is financially unable to 
pay: or 

(9) not being the cardholder, and without effective consent 0/ 
the cardholder, he signs or writes his name or the name of another on 
a credit card with intent to use it; or 

(10) he possesses two or more incomplete credit cards that have 
not been issued to him with intent to complete them without the effec. 
tive consent of the issuer. For purposes of this subdivision, a credit 
card :is "incomplete" if part of the matter that an issuer requires to 
!:.ppear on the credit card before it can be used (other than the signa. 
ture of the cardholder) has not yet been stamped, embossed, imprinted, 
or written on it. 

(b) It is presumed that a person who uses a revoked or canceled 
credit card has knowledge that the card has been revoked or canceled 
if he has received notice of revocation or cancellation from the issuer, . 
For purposes of this subsection, "notice" includes either notice given 
orally in person or by telephone, or in writing by mail. If written 
notice was sent by registered or certified mail with return receipt reo 
quested addressed to the cardholder at the last address shown by the . 
records of the issuer, it is presumed that the notice was received by 
the cardholder no later than five (5) days after sent. 

(c) For purposes of this section: 
(1) "Cardholder" means the person named on the face of a credit· 

card to whom or for whose benefit the credit card is issued. 
(2) "Credit card" means an identification card, plate, coupon, 

book, numb!)r, or any other device authorizing a designated person or 
bearer to obtain property or service on credit. It includes the number 
or description. of the device if the device itself is not produced at 
time of ordering or obtaining the property or service. ~.~.---

(3) "Expired credit card" means a credit careCbearing an ex· 
piration date on it, after that date has passed. 

(d) Except as provided in subsections (e), (f), and (g), an offense 
under this section is a class A misdemeanor. 

(e) An offense under subsection (a) (1), (a) (2), or (a) (3) is B 

felony of the third degree if the value of the property or service olJ. . 
tained was two hundred fifty dollars ($250) or more. 

(f) An offense under subsection (a) (5) or (a) (6) is a felony o! 
the third degree if the state alleges and proves that during any COD' 

secutive twelve (12) month period the actor stole or received, under 
subsection (a) (5), or bought, under subsection (a) (6), two or more 
credit cards issued in the names of two (2) 01' more other persons. 

(g) An offense under subsection (a) (10) is a felony of the thirtl 
degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 32.31. 
Ill. Stat. Ann. ch. 38, § 17-1. 
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Will. Stat. Ann. § 943.41. 
Ga. Code Ann. § 26-1705. 
Model P. C. § 224.6. 

FRAUD 

Cross-References: 
"Association" defined, see § 39-107. 
"Benefit" defined, see § 39-107. 
Criminal instruments, see § 39-1001. 
"Effective consent" defined, see § 39-

107. 
Forgery, see § 39-2021. 
Presumption explained, see § 39-205. 
"Steal" defined, see § 39-2001. 
Theft, see ch. 19. 

Comment: 
This section is largely a restatement 

of T. C. A. §§ 39-1948-39-1951, 39-1968 
-39-1978 with the following changes: 

(1) The general mental state pres
ently utilized in T!)nnessee, "knowingly" 
(T. C. A. §§ 39-1948, 39-1968-39-1978), 
is replaced by carefully prescribed men
tal states for each specific situation cov
ered by this section. 

(2) Subsection (a) (2) covers the use 
of fictitious credit .eards. This is in ac
cord with the present Tennessee law, 
T. C. A. §§ 39-1948, 39-1971. 

(3) Forgery of credit cards, see 
T. C. A. §§ 39-1948, 39-1971, is .:!overed 
by § 39·2021 (forgery). 

(4) Under present Tennessee law, use 
of a forged, expired, or revoked credit 
card with intent to defraud the issuer 
is a st:!parate offense. T .. C. A. § 39-1972. 
A person who is authorized by an issuer 
to honor credit cards and who does so, 
knowing that the card is forged, ex
~ired, revoked, or canceled, is a party 

§ 39-2032 

to an offense under this section by virtue 
of ch. 5, sub(~h. A (complicity). 

(5) A person who is authorized to 
honor credit; cards and who knowingly 
fails to furnish property or services 
which he r1epresents to the issuer have 
been furnis,hed has committed theft un
d.er ch. 19. Presently, misrepresenting 
the amount of money, goods or services 
furnished on a credit card is a separate 
offense under the credit card statute. 
'r. C. A. § 39-1973. 

(6) Possession of machinery, plates, 
or any other contrivanc;:! designed to re
produce instruments purporting to be the 
credit cards of an issuer who has not 
consented to the preparation of such 
credit cards is covered by § 39-1001 
(<!r;minal instruments). 

(7) Subsection (b) creates a pre
sumption of knowledge that the credit 
card has been revoked or canceled if 
notice is given in fact, or by use of reg
istered or certified mail. A similar pre
sumpticn currently exists in Tennessee. 
T. C. A. §§ 39-1948, 39-1972. 

(8) Subsection (f) is aimed at "deal
ers" in credit cards issued by others. 
The greater. plmishment for "dealers" is 
clearly justified, and receipt during a 
12-month pel'iud of two or more cards 
i.ssued in the names of ·other persons is 
appropriate evidence of "dealing." Pres
ent Tennessee law has an analogous pro
vision, T. C. A. § 39-1971. 

39·2032. False statement to obtain credit. -- (a) An individual, 
corporation, or association commits an offense if he intentionally, 

.knowi'flgly, or recklessly makes a materially false 01' misleading writ
ten stdement to obtain credit for hirdself 01' another. 

(b) For purposes of this section, "credit" includes: 
(1) 
(2) 
(3) 

a loan of money; and 
furnishing property or service on credit; and 
extending the due date of an obligation; and 

(4) comaking; indorsing, or guaranteeing a note or other instru-
ment for obtaining credit'j and 

(5) a line 01' letter of credit; and 
(6) a credit card, as defined in § 39-2031. 

(c) If the written statement is a check or similar sight order for 
the payment of money, the issuer's intent to make a false statement 
to obtain credit is presumed if: 

(1) he has no account with the bank 01" other drawee at. the 
time he issues the check or order; or 

(~) on presentation within thirty (30) days after issue, pay
ment IS refused by the bank 01' other drawee for lack of funds in
sufficient funds, or account closed after issuance of the check or o;der , 
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and the issuer fails 0 rna e goo \VI nm 11ve ays a ' er reCeIVIng:' I erty which is the subject of a se!!urity interest, security agreemen , 
notice of that refusal. .~ deed of trust, mortgage, attachment, judgment or other statutory or 

(d) For purposes of subsection (c) (2), notice shall be in writing,. £ equitable lien commits an offen,se. if, with intent to hinder enforcArnent 
an.d if the address is known, sent by registered mail with return reo l of that interest or lien, he aestroys, removes, conceals, enc!.,Ttbers, 
ceipt requested, and addressed to the issuer at his Hddres3 shown: ~ transfers, or otherwise harm~ or reduces the value of the prope,rty. 

(1) on the check or orhder hif gkiven ; °dr th d -¥ th b f (b) For purposes of this section: 
(2) if not shown on t e c ec or or er, on e recor s o~ e ank ~ (1) "Remove" means transport, without the effective consent of 

or other drawee if available; or $. the secured party, from the state or county in which the property was 
(3) if not available, on the. records of the person to whom the ~ located when the security interest or lien attached. 

check or order has been issued or passed. If no address is known or ·i (2) "Security interest" means an interest in persona;, property 
available under subsections (d) (l)-(d) (3), notice may be given by post'l':; ~ or fixtures that secures payment or performance of an obligation. 
ing in a public place within the county of issuance for five (5) consecu.·! (c) For purposes of this section, a person is presumed to intend to 
tive days. !,¥ hinder enforcement of the security interest or lien if he fails, when 

(e) If notice is ~iven in acc?rdance with subsection (d), it is pre-l . ,I' any part of the debt secured by the security il\terest or lien is due 
sumed that the notrce was receIved no later than five (5) days after I . 1 either: 
it was mailed or, if posted, no later than five (5) days after the first\\ (1) to pay the part then due; or 
day of posting. I oJ (2) to deliver possession of the property on demand by the 

(f) For purposes of this section: I' ! secured party if at the time of demand the secured party is entitled 
(1) the "records of the person to whom ~he check or order has,*~ to possession of the property. 

b~en issued or passed" include the telephone dIrectory for the .coun~(./1 (d) Except as provided in subsection (e), an offen.se under this 
in which the check or order was issued or passed. y ~ section is a class A misdemeanor. 

(2) if the check or order is dated, the date shown is the Udatel i (e) If the actor removes the property from the state, the offense 
of issue." I t is a felony of the third degree. 

(g) This section shall not be eonstrued to prevent the state froID; } 
establishing the requisite intent by direct evidence. I 11 

(h) An offense under this section is a ciass A misdemeanor. r ~ 
I [ 
l' \; 

COMMENTS OF LAW REVISION COMMISSION I ~ 

Derivation: 
Tex. P. C. Prop. Rev. § 32.32. 

Cross-References: 
"Association" defined, see § 39-107. 
"Property" defined, see § 39-2001. 
Theft, see ch. 19. 

J if 

dorser, or guarantor who gives a fOrinl .~ 
of credit by signing the borrower's nott

f 
~ 

If his signature has been procured by I ~ 
false or misleading statement, he is ex·! I 
posed to loss much like the primulJ!1 
c~'editor, and deserves similar protec.!!. 
tIon. I ~ 

The offense may be committed by mak'f '" { 
Comment: ing a statement. about one~elf or aboutj , .~ 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 32.33. 
Ga. Stat. Ann. § 26.1707. 
Model P. C. § 224.10. 

Cross-References: 
"Association" defined, sec § 39-107. 
Criminal mischief, see § 39~1603. 
"Effective consent" defined, flee § 39-

107. 
"Harm" defined, see § 39-107. 
Extradition, see T. C. A. tit. 40, eh. 31, 

subch. A, as amended. 
Presumption explained, see § 39-205. 
"Property" defined, see § 39-2001. ' 
Reckless damage, see § 39-1604. 

Comment: 
This section is a compilation of nu

merous Tennessee statutes on hindering 
secured creditors. See T. C. A. §§ 39-1932 
-39-1938, 39-1954-39-1957. 64-1209. Re
moval of the property from the state 
(without thtl creditor's consent) remains 
an offense, and is a felony subject to 
c:Ctradition. 

Mortgaged crops are included 11'1 the 
new section because of the definition of 
"property" in § 39-2001. Indeed, the defi
nition is broad enough to include a house 
removed from .mortgaged land. 
, A parallel offense, intended pl'im~ri1y 
to protect unsecured creditors, !>J,'p.zI:lrS 
as § 39-2034. 

T. C. A. § 39-1970 pres~l1tly creates another. There IS no requIrement thltl f. 
criminal liability for malting false state- the statement. be given directly to f" 'f 
ments to obtain a credit card. Additiof:al- prospective creditor. Thus, a statement.. I 
ly, T. C. A. § 39-1906 coyers the makIl!g to a financial reportkg agency or to!, I 
of false financial statements to obtaIn cr(';:;'it rating agency would be covered, ill. i 
credit or an extension of credit. This shown to be for the purpose of obt311- .. ~ 39.2034. Fra. ud in inso)vency.-(a) An individual, co. r_p oration, or section applie;, to any materially false ing credit or property. It is not an el~,jl 
statement financial or otherwise, for ment of the offense that prope~ty ~l t association commits an offense if, when proceedings have been or are 
obtaining' cred!t and includes .a check credit be obtained; if property 15 O~l' ~ about to be instituted for the appointment of a trustee, rf~ceiver, or 
written to satIsfy an account In order tained the offense is. thef~ under ch. 1~ ·l other person entitled to administer property for the benefit of creditors, to obtain more credit. The new section, The false or mIsleadmg stateme~ .'~ 
like T. C. A. §.3~-1970, i~ l,imited ,.~o must be mab~ria1. The proper test ofDllli or when any other assignment~ composition, or liquidation f9r tIle 
statements in wrItmg. CredIt IS ~roaCliy tgiality is what would be important ~l' .. ' 'f benefit of r.:reditors has heen or is about to be made: . 
defined in subsection (b). Subsection (p) a r~asonable person in granting credli1,i (l)'h d I b t f th 
(4) includes the act of a comaker, In- There is no requirement of reliance. r~a!. ,e estroys, removes, concea s, encum ers,. ra~s flrs, or 0 er-

.. ~ WIse harmB. or reduces the value of the property WIth mtent to defeat 
39·2033. Hindering secured creditors.-{a) An individual, cOl'JlO'j.j or obstruct the operation of a law relating to administratio'n of property 

ration, or association who claims ownership of or interest in any pro~i/~ for the benefit of creditors; or 
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(2) he intentionally falsifies any writing or record relating to the .~ COMMENTS OF LAW REVISION COMMISSION' 

property, or any claim against the debtor; or 'I' Derivatio~:' 
(3) he intentionally misrepresents or refuses to disclose to a [I' T. c. A. § 45-1102. 

trustee or receiver, or other person entitled to·admini§!ter property for I fii~s::;t?~~~~h~:~; H~~i~b). 
the benefit of creditors, the existence, amount, or location of the prop. ~'Model P. C. § 224.12. 
erty, or any other information that the actor could legally be required ! Cross-References: . . 
to furnish in relation to the administration. ' ~ "Association" defined, see § 39-107. 

(b) An offense under this section is a class A misdemeanor. N Defense explained, see § 39-203. 
] "Financial institution" defined, see 
G § 39-2001. . 

COMMENTS OF LAW REVISION COMMISSION i Receiver, see T. C. A. § 23-102. 
federal bankruptcy proceedings by vir. E Receiver for building and loan asso-Derivation: 

Tex. P. C. Prop. Rev. § 32.34. 
N. Y. Rev. Pen, Law § 185.00. 
Model P. C. § 224.11. 

t f 18 USC A § 152 ~ ciation, see T. C. A. §§ 45-1704-45-1710. ue 0 ••••• ! 

The offenses created by this section & Comment: 
may be committed by the debtor or any. * T. C. A. § 45-1102 is analogous to this 
one else who doeson~ of the specified I rIb k 

Cross-References: acts. There are three )':Jroad classes of I section, but app Ies on y to an Sj there 
. Assignments for benefit of creditors, prohibited acts in sul;;:oection (a): (1) ~ is no penal provision of this nature gov-

T. C. A. tit. 47, ch. 13. dispos:tioll of or injury to the debtor's .D ~~~~i~l r~:tig~ti.~~s~ajority of other fi-
"Association" defined, see § 39.107. property, (2) falsification of ,properlyf: The purpose of the section is to pro-
"Harm" defined, see § 39-107. records or claims against the debtor, 't th bl' b d t . th 
"Law" defined, see § 39-107. and (3) suppression of in:.:ormation. The ~ ect e pu IC y e errmg e accept-
Liquidation of bank, see T. c.. A. §§ 45- prohibitions relating to property do not i 

901-45-939. apply to property which is exempt from '~ 

anc,e of depositors'~ policyholders', or in
vestors' money by financial institutions 
on the brink of insolvency, when the risk 
of loss of the money is unusually high. 
The offense is limited to managerial' per
sonnel with the specified knowledge, and 
does not extend to ministerial employ
ees such as 'tellers. There is a' defense if 
the depositor, poliCYholder, or investor 
is adequately informed and nonetheless 
chooses to proceed, for example, as, a 
stockholder seeking to shore up the in
stitution. 

The cross-references column lists a 
number of Tennessee statutes on receiv
ers. The list is not all-inclusive. More
over, it does not include federal provi
sions which apply to various federally 
insured or otherwise federally regulated 
institutions. A receivership under any 
of these laws is within the contemplation 
of this section. 

Liquidation of corporation, ~ee T. C. A. claims of creditors. This is explicit in ~ 
§§ 48-511-48-516. subsection (a) (3) since the property il l Subchapter D. Other Deceptive Practices 

Liquidation of insurance C'lmpany, see not subject to administration. And it il' I 
T. C. A. §§ 56-1301-56-1336. implicit in subsection (a) (2) where "the ~ 39-,2041. Deceptive business practices.-(a) An individual, corpo-

Petition for bankruptcy adjudication, property" J,'efers back to property sub. 'f ration, or association commits an offense if in the course of business 
se;'~;O~~;1y~'d!fiJe~:'see § 39-2001. je~~o ~~~!~;~~~~~~;n c~¥~:~ti~~t~a); ~ he iI1l~enti0nalIy, knowingly, recklessly, or with criminal negligence 

Receiver, see T. C. A. § 23-102. number of Tennessee statutes on receiv, f commIts one. or mo!'~ of the folIowi~g deceptive business practices: 
Receiver for building and loan associa- ers and liquidations. The list is not ~ (1) usmg, sellIng, or possessmg for use or sale a false weight 

tioT~~::e;·i~·b!~~::~;,0!~ti1ir~Os. C. ~i;-j~c~~di::~l ~~~!fJ~~s i~h1~hs a~~ry~; ~ or measure, or any other device for falsely determining or recording 
A. § 72. various federally insured or otherwisej any quality or quantity; or . 
Comment.. fe~erall~ regul!ite~ il}stitutions. A !~,J . (2) selling less than the represented quantity of a property or 

cClvership or lIqUIdatIOn under any of Ir~ serVIce' or 
This section is new to the state's crim- these laws is within the contemplationofl"'J ' . 

inal law although there have lon'g been this se~tion. ... lil~;~. .(3) takmg more than the represented quantit.y of property or 
civil statutes voiding fraudulent con- SectIOn 39-2033, dealIng WIth secured II ~ serVIce when as a buyer the ador furnishes the weight or me"~ure' or 
veyances, see T. C. A. tit. 64, ch. 3. or mortgaged property, parallels subsec· \ ! (4) sellin d It t d . I b I d d' «0, 
Broader criminal provisions, roughly tion (a) (1) of this section. . ! . g an a u era e or miS a e e commo lty; or 
comparable to this section, operate in ~ (5) passmg off property or service as that of another; or 

'Q ~6) representing that a commodity is original or new if it is 
39-2035. Receiv!ng deposit, premium~ or investment in failing finan.~~ hdeterlorated, altered, rebuilt, reconditioneg, reclaimed, used, or second-

cial iIisUtution.-{a) An officer, manager, or other person directingr ~ and; or ' 
or participating in the direction of a financial institution commits an a i t (7) representing that a commodity or service is of a particular 
offonse if he receives or permits the receipt of a deposit, premium I s yle, grade, or model if it is of another; or 
payment, 01' investment in the institution knowing that, due to the \, J (8) advertising property or service with intent: 
financial condition of the institution: l. ~ (A) not to sell it as advertised, or 

(1) it is or will be unable to make payment of the deposit en .o{ (B) .. not to supply reasonably expectable public demand, unless 
demand, if it is a deposit ordinarily payable on demand; ort the advertIsmg adequately discloses a time 01' quantity limit; or 

(2) it is about to suspend operations or go into receivership. I i (9) . representing the price of propel:ty or service falsely or in a 
(b) It is a defense to prosecution under this section that the personl .. ~ way tendIng to mislead; or 

making the d'~tJlosit, premium payment, or iuvestment was adequat~YI 'l (1~) making a materially false or misleading statement of fact 
informed of the financial condition of the institution.! co~cer~mg the reason for, existence of, or amount of a price .01' price 

(c) An offense under this section is a class A misdemeanor. ~ re uctIon; or .. 
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(11) conducting a deceptive sales contest; or ' i 
(12) making a materially false or misleading written statement ~ 

in connection with the sale of securities, or omitting information reo ','~' 
quired by law to be disclosed in written documents relating to securi.' ~ 
ties; or I; 

(13) making a materially false 01' misleading statement: I 
(A) in an advertisement for the purchase or sale of property I J 

or service; or I. 
(B) otherwise in connection with the purchase or sa.le of prop., 1 

(b) For purposes of this section: .~ 
erty or service. I U 

(1) "Adulterated" means varying from the standard of composi~' l 
tion or quality prescribed by law 01' set by established commercial' ~ 

£ usage. " 
(2) "Business" includes trade and commerce and advertising, J 

selling, and buying service or property. I 
(3) ('Commodity" means any tangible or intangible personal ii 

t property. ! 
(4) "Contest" includes sweepstake, puzzle, and game of chance,', '~ 
(5) "Deceptive sales contest" means a sales contest: I 

(A) that misrepresents the partieipants' chances of winni,ug a i I 

prize; or I ~ 
(B) that fails to disclose to participants on a conspicuously dis· I ft 

played permanent poster (if the contest is conducted by or through a (' ~ 
retail outlet) or on each card, game :piece, entry blank, 01' other par~'1 ' ~ 
phernalia required for participation 111 the eontest (if the contest IS r (.f f 
not cunducted by or through a retail outlet) : II 

(i) the geographical area or number of outlets in which thej,J 
contest is to be conducted; and ' ~ 

(ii) an accurate description of each type of prize; and !' ~ 
(iii) the minimum number and minimum amount of cashp I 

prizes; and ,',' ,I' ! 
(iv) the minimum number of each other type of prize; or I 

(0) , that is manipulated or rigged so that prizes are given tol '""~ 
predetermined pel'sons or retail establishments. A sales contest is not I " i 
deceptive if the total value of prizes to each retail outlet is in a uni'!1 
form ratio to the number of game pieces distributed to that outlet.,/ i 

(6) "Mislabeled" means varying from the standard of truth or ! 
disclosure in labeling prescribed by law or set by established cO}ll' i 
mercial usage. I 

(7) "Prize" includes gift, discount, coupon, certificate, gratuity,ll. 
and any other thing of value awarded in a sales contest. '~ 

(8) "Sales contest" means: ; 
(A) a contest in connection with the sale of a commodity or ~ 

service; and j 
(B) by which a person may, a, s determined by drawing, guess, J 

ing, matching, or chance, receive a prize; and ~ 
(0) which is not regUlated by the rules of a federal regulatorY ,! 

agency. 
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(9) "Sell" and "sale" include offer for sale, advertise fOl; sale, ex
pose for sale, keep for the purpose of sale, deliver for or after sale solicit 
an offer to buy, and eVl)ry disposition for value. ' ' 

(c) An offense undE:;'l' thi!l section is a class A misdemeanor. 

COMMEN'J.'S OF LAW REVISION COMMISSION 

Derivation: 
'Tex. P. C. Prop. Rev. § 32.42. 
Model P. C. § 224.7. 

Cross· References : 
"Association" defined, see § 39·107. 
Criminal.usury, see § 39·2047. 
Food, Drug, and Cosmetic Act, see 

T. C. A. § 52·10l et seq. 
"Law" defined, see § 39·107. 
"Property" defined, see ~ 39·2001. 
Securities law, see '1'. C. A. tit. 48, cn. 

16. 
"Service" defined, see § 39·2001. 
Weights and measures, see T. C. A. 

tit. 71, ch. 2. 

Comment: 
Most of ch. 20 is designed to protect 

businesses against customers who eheat. 
Section 39·2041 strikes a balance by pro
tecting customers against businesses 
that cheat. 

Many of the offenses in this section 
now appeal' in scattered corners of the 
Te?n~ssee statutes. Some examples of 
eXIsting Tennessee laws on deceptive 
business practices are: false weiJ:'hts amI 
measu:e,s, T. C. A. § 71.238; f:c~udlil~nt 
advertJ~lng, T. C. A. § 39.1910: p!(~cend
ed auctJon sales, T. C. A. § 39·1911' sale 
by false weight, T. C. A. §§ 39-191'7-39. 
1919; fraudulent packing of articles of 
trade, T .. C. i\. § 39.1922; advel.'tising 
merchandl$U WIth intent not to sell, 
T. C. A. § 39·1945; sale by false ll,umeri
cal co.unt, T. C. A. §§ 39.1920-3:).1921.; 
pluggmg the ends of logs, T. C •. A. § 39. 
1931; security sales, T. C. A. § 48.1644' 
false represeptation of pedigree, T. C. A: 
§ 39·1915. WIthout disturbing the regula
tory statutes, there is a need for a com
p.rehens~ve criminal provision on decep. 
tJv~ busmess practices. This will serve to 
g~Ide the honest husiness, and to per
mIt, local prosecution of the dishonest 
bUSiness as a supplement to the enforce
ment !lctivities of the several regulatory 
agenCIes. 

?-,he de.ceptive practices proscribed by 
thIS sectIOn are those which primarily 

victimize consumelts. Other prOVISIons, 
f?r example, those .in the Trade Prac
tIC.es Law (T. C. A, tit. 69), are aimed 
prImarily at unfair competition among 
businesses; this aim is better left to 
the civil statutes. However, it should be 
noted that this section has a secondary 
effect of protecting honest businesses 
against dishonest competition. 

Under subsection ,(a), the offense must 
be committed in the course of business. 
Even though business is broadly defined 
in subsection (b) (2), it does not eneom
pass casual personal transactions. Some
one e'lgaging in business assumes cer
tain responsibilities to his customers 
which are partially codified here. ' 

Deceptive practices in the sale of land 
are generally not covered in present law 
~ut are included here, along with those 
In the sale of tangible and intangible 
personal property. Also included are de. 
ceptive practices in the sale of services. 
:rt:inally, in some instances, e.g., subsec
tIOns (a) (3) and (a) (13), deception in 
purchases is covered if part of a business 
transaction. 

Adulterated and mi'slabeled commodi
ties in subsection (a) (4) are defined in 
subsection (b) (6) by J:'eference to other 
laws (e.g., the Food, Drug, and Cosmetic 
Aet) or by reference to established com. 
mercial usage if there is any. See 
T. C. A. §§ 52·103-52·119. 

Some of the offenses, particularly sub
seetions (a){8) and (a)(13)(A), deal 
specifically with advertising. See T. C. 
A. § 39·1910. However, the definition of 
sale. i!l subsection (b) (10) includes ad
vertIsIng, so that an offense deseribea 
in terms of sale, like subseetion (a) (4), 
may be committed by advertising. So 
may offenses of representation, like sub
sections (a)(6), (a)(7), and (a)(9), or 
of statement, like subsections (a) (10) 
and (a)(12). 

A newspaper or other publisher of 
advertising is not within the section un
less it acts intentionally, Imowingly, 
recklessly, or with criminal negligence. 

39-~O~2. Com.mercial ~ribery.-(a) An individual, corporation, or 

laSsoClatlOn who IS a fidUCIary commits an offense if he intentionally or 
{flow'D"'1 l"t 
t
. I ~, Y so leI s, accepts, or agl'ees to accept any benefit as considera-
IOn: 
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(1) 
(2) 

for violating a duty to a beneficiary; or .. 
for otherwise causing harm to a beneficiary by act or ornis. 

sion. 
(b) An individual, corporation, or association commits an offense 

if he offers, confers~ or agrees to confer, any bcr.efit the acceptance of 
which is an offense under subsection (a). 

(c) For purposes of this section: 
(1) "Beneficiary" means a person for whom aflduciary is acting, 
(2) "Fiduciary" means: . 

(A) an agent or employee; or 
(B) a trustee, guardian, custodian, administrator, executor, 

conservator, receiver, or similar fiduciary; or 
(0) a lawyer, physician, accountant, appraiser, or other pro

fessional adviser; or 
(D) an officer, director, partner, manager, or other participant 

in -the direction of the affairs of a corporation or association. 
(d) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 32.43. 
Model P. C. § 224.8. 

Cross-References: 
"Association" defined, see § 39-107. 
"Benefit" defined, see § 39-107. 
Bribery, see § 39-2102. 
"Harm" defined, see § 39-107. 
Offidal misconduct, see § 39-2401. 
Rigging publicly exhibited contest, see 

§ 39-2043. 

Comment: 
Except for T. C. A. §§ 39-821-39-822 

on bribery of officers or employees of 
common carriers, there is no general 
Tennessee criminal law on commercial 
bribery. 

This section does not reach a simple 
breach of fiduciary duty; it covers only 
corrupt breaches that involve a bribe. 
Briber and bribee are then equally guilty. 
The expansive definition of fiduciary in 
subsection (c) encompasses II; number of 

relationships in which loyalty or imparl 
tiality is expected, and which thus de-, 
serve protection from corruption. Some 
quasi-fiduciaries, e.g., arbitrators, refer· 
ees, are defined as public servants, ho'l!', 
ever', and thus covered by § 39-2102 
(bribery) and § 39-2401 (official miscon; 
duct). • 

The section is aimed principalIYllt 
kickbacks. If the beneficiary expressly 
or impliedly cOllsents to the kickback, as " 
is customary in some trades, there is no 
violation of duty and hence no vioblioD 
of subsection (a) (1). Nonetheless, U 
harm to the beneficiary can be show., 
there is still a violation of subsectio. 
(a) (2). . 

More than half the states have COD! 
mercial bribery statutes. See Note, Con 
trol of Nongovernmental Corruption ~, 
Criminal Legislation, 108 U. Pa. L, Rev 
848 (1960); Annot., 1 A. L. R. (3d)m 
(1965). '\' 

Bribery of an athlete or other pub 
contestant is covered by § 39-2043. .' 

39·2043. Rigging publicly exhibited contest.-(a) An indivl,du-. 
corporation, or association commits an offense if, with intent to affec 
the outcome (including the score) of a publicly exhibited contest: ' 

(1) he offers, confers, or agrees to confer any benefit upon, 0 

threatens harm to: 
(A) a participant in the contest to induce him not to use J~ 

best efforts; or ' 
(B) an official or other person associated with the contesti l, 

(2) he tampers with a person, animal, or thing in a manner co 
trary to the rules of the contest. 
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§ 39-2044 

An individual, corporation, or ass(;'ciation commits an offense 
intentionally or knowingly solicits, accepts, or agrees to accept 

benefit the conferring of which is an offense under subsection (a). 

__ ~U'V" 

Except as provided in subsection (d), an offense under this 
is a class A ~isdemeanor. 

:(d) An offense under this section is a felony of the third -degree if 
actor's conduct is in connection with betting 01' wagering on the 

COMMENTS OF LAW REVISION COMMISSION 

see § 89-

·':L'lnu'~.v in athletic and sporting events 
I'l1?'''''71lthT covered by T. C. A. §§ 39-

This sectiQl1 expands the 
to include non-athletic con
are publicly exhibited, e.g., 

quiz shows and musical 
The' offense embraces bribes 

a contest, or to narrow the 
of victory. As under prllS81.1t 

section does not prohibit the 
offering of any' honors to 

encourage the participant to a higher 
degree of skill. See T. C. A. § 39-826. 
Briber and bribee are equally guilty. 
Tampering and threatening are includ
ed as offenses and -'benefit" is to be 
broadly construed. See T. C. A. § 39-825. 

Subsection (a) (2) includes the pres
ent Tennessee statutes prohibiting the 
injuring of the front legs or hooves of 
horses, T. C. A. §§ 39-420-39-422, as 
wen as other forms of tampering. 

Knowing participants in, or producers 
of, a rigged contest are ad-aquately cov
ered by the complicity and criminal fa
cilitation provisions, see ch. 5, subchap
terA. 

More than half the states have penal 
laws against sports bribery. See Note, 
Control of Nongovernmental Corruption 
by Criminal Legislation, 108 U. Pa. L. 
Rev. 848 (1960) j Annot., 49 A. L. R. 
(2d) 1234 (1956). 

Bribery in commercial contexts is cov
. ered by § 39-2042. 

Misapplication of fiduciary property or property of financial 
IJIsltitution.--(a) An individual, corporation, or association commits 

offense if he intentionally, knowingly, or recklessly misapplies 
he holds as a fiduciary, or property of a financial institution, 

a manner that involves substantial risk of loss to the owner of the 
or to ~ person for whose benefit the property is held. 

(b) For purposes 'of this section: 
(1) "Fiduciary" includes: 

(A) trustee, guardian, administrator, executor, conservator~ 
receiver; and 

(B) any other person acting in a fiduciary capacity, but not 
bai1ee;a~d 

(0) an officer, manager, employee, or agent carrying on fiduci-
functions on behalf of a fiduciary. . 
(2) "Misapply" means deal with property contrary to: 

(A) an agreement under which the fiduciary holds the prop-
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',: .. " (B) a law prescribing the custody or disposition of the property 
".(c) An offense under this section is a class B misdemeanor unles; 

the value of the property r.dsapplied was two hundred fifty dollars 
($,2g0) or ;more, in which event the offense is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 
. Tex. P. C. Prop. Rev. § 32.45. 

Mich. Prop. Pen. Code § 4155. 
:Model P. C. § 224.13. 

Cross-References: 
Aggregation of amounts involved in 

fraud, ·see § 39-2003. . 
. "AssochitioIi." defined, see § 39-107. 

'''Financial institution" 'defined, see 
§ 3'9"2001. . . . 

"L.aw" defined, see § 39-107. 
OfP.cial misconduct, see § 39-2401. 

, "Owner" defined, see § 39~2001. 
"Property" defined, see § 39-2001. 

~ Theft, see ch. 19. 
.' Value, see § 39-2002. 

Comment: 
. Criminal sanctions are currently pre
scribed for the misapplication of the 
proceeds of a loan for the improvement 
of real property, T. C. A. § 64-1139, and 
10rthe misapplication of contract pay
ments for improvement of real property, 
T.'C.A. § 64-1140. Additionally, fraudu
lent.;appropriation or disposition of spe
cific property, by an actor who is in a 
position of trust is made an offense by 

'.'; , . ~ .. , 

T. C. A. §§ 39-4226-39-4228. Finally" 
conversion of a trust fund is presently~' 
criminal offense, T. C. A. § 39-4229. Thu 
present Tennessee law is continued and 
expanded by this section. 

The section deals with misapplication 
of property which belongs to a financial 
institution or is held by anyone as a 
fiduciary. Fiduciary relations are identi, 
fied in subsection (b) (1). Misapplication 
is defined in subsection (b) (2). In addi. 
tion,to violate subsection (a) the mis· 
application must involve substantial risk 
of loss, and at least reckless misapplica. 
tion. 

Only a person who is a fiduciary, as 
defined, can violate the first clause of 
subsection (a). But any person can vio· 
late the second clause, for example, an 
employee of a financial institution. 

It is not an element of the offense that 
the actor or anyone else receive a bene
fit from the misapplication. If he does 
receive a benefit, there may also be a 
vio.1ation of ch. 19 (theft). If a third p:r· 
son gives a benefit to procure the ml~ 
application, there may also be a viola· 
tion of § 39-2042 (cQmmercial bribery). 

39.2045. Securing execution of document by deception.-(a) 
in9.ividl.!al, corporation, or association commits an offense if, with intent 
to defraud or harm any person, he causes another to sign or execute 
any'!document affecting property or service or the pecuniary interest 
of ~ny person. 

'(b)' An offense under this secti{)n is a class A misdemeanor. 

COMMENTS 'OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 32.46. 

'lModel P. C. § 224.14. 

Cross-References: 
'~ssociation" defined, see § 39-107. 
"Harm" defined, see § 39-107. 
,"Property" defined, see § 39-2001. 

'. Theft, see eh. 19. 

Comment: 
While this section is new to 

see law, many of the deceptive 
which are within its purview are con· 
tained in the present statute on falSI 
pretense, T.C. A. § 39-1901. See 
v. State, 143 Tenn. 300, 228 S. w. 
(1921). . 

39.2046. Fraudulent destruction, removal, or concealment of 
~(8,) An individual, corporation, or association commits an offense 
with intent to defraud or harm another, he destroys, removes, COIlceW~1 
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or otherwise impairs the verity, legibility, or availability of a writing, 
other than a governmental record. . ' . 

(b) For purposes of this section, "writing" includes printing or any 
other method of recording information; money, coins, tokens, stamps, 
seals, credit cards, badges, trademarks; ~md symbols of value, right, 
privilege, or identification. . ' 

(c) Except as provided in subsection (d), an offense under this 
section is a class A misdemeanor. . . 

(d) An offense under this section is a felony of the third degree if 
the writing: 

(1) is a will or Q!Ddicil of another, whether or not the maker js 
alive or de~d, and whether or not it has been admitted to pr.obate; or 

(2) is a deed, mortgage, deed of trust, security instrument se
curity agreement, or other writing for which the law provides p~blic 
recording or filing, whether or not the writing has been ac1mowledged. 

. COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
TeX'. P. C. Prop. Rev. § 32.47. 
Model P. C. §§ 224.3, 224.4. 

Cross-References: 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1603. 
Governmental record, see §§ 39-2201, 

39-2211. 
"Harm" defined, see §'39-107. 
Reckless damage, see § 39-1604. 

Comment: 
This section is largely new law al

though T. C. A. § 39-1943 presently' cov-: 
ers the destruction or concealment of a 
will or codicil thereto, and T. C. A. § 39-
1~42 currently prescribes criminal sanc
tlon~ for the destruction or theft of any 
publ.lc records or valuable papers. This 
sectIon outIa~s a vari~ty of injuries to 
documents whIch may result in financial 
har~ or whic~ may prevent public re
cordmg or fihng. The section is anal
ogous to criminal mischief, § 39-1603, 

w~i~h is. l.imited to 'tangible property. 
~Imllar InJury to governmental records 
IS treated by § 39-2211; "governmental 
record" is defined in § 39-2201 to include 
certain private records . 

The higher penalty is reserved: for 
damage to documents which may be ir
replaceable (e.g., a will whose removal 
is not discovered before the maker'~: 
death), or whose los8 or destruction is 
likely to have a substantial effect on the 
rights of others (e.g., a mortgage or 
financing statement which, without re
cording or filing, is ineffective against· > 

third persons). 
Alteration of the documents described 

in this section may be forgery under 
§ 39-2021. Sometimes results similar to 
forgery can be achieved by removal or 
destruction of a writing. Hiding .n will 
may favor the heirs at hiw,as effectively 
as a forged will naming them as· bene
ficiaries. This section therefore comple-
ments the forgery provision. .. 

. 39-2047. Criminal usury.-(a) An individual corporation or asso-
Clat' 't " . an lOn commi s an offense if he knowingly charges, takes, or receives 

h
y money or other property as interest on the loan of any money: or 

ot er prop~rt!, at a rate exceeding that authorized by law. 
(b) Cnmmal usury is a class A misdemeanor. 

Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

Comment: 
New. 

Cross-References: 
Rate authorized by law T C A § 47-14-104. ., see • . . 

Present T. C. A. § 39-4601 defines as 
usury the taking of interest a.t a rate 
greater than six per cent except when 
otherwise authorized. Numerous Code 
sections, e.g., T. C. A. §§ 45-1412, 47-14-
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§ 39-2048 

104, provide for special interest rates for 
specified types of debts. This section con
tinues the present law but without the 

virtually meaningless six per cent pro. 
vision. As in present law, criminal usury 
is a misdemeanor offense. 

39-204~ .. Issuance. of bad chelck.:-(a) . An individual, corporation, 
or assoCIatIon commIts an offens,e If he Issues or passes a check . 
similar sight order for the paymHnt of money knowing that the issuer 
doe., not have sufficient funds in or on deposit with the bank or other 
drawee for the payment in fun of the check or order as well as all 
other checks or orders outstanding at the time of issuance. 

BRIBERY AND CORRUPT INFLUENCE 

Presumption explained, see § 39-205. 
Theft by check, see §§ 39-1903, 39-

1905. 

Comment: 

§ 39-2101 

pos~;i?ility places him in a precarious 
pOSItIon and creates a threat of harm 
to the ge~eral public. Another import
ant functIon o:f the provision is the 
e~couragement of prompt paymen~ of 
dIshonored checks. 

(b) For purposes of this section, the issuer's knowledge of insuffi· 

Underlying this proVlslon is the be
lief that the issuance or passing of a 
known bad check is, in itself, not only 
harmful to the recipient but also in
jurious to the community at large and 
is, therefore, a proper subject for crim
inal sanction without regard to the 
purpose for which the check was given. 

. For example, even if the immediate 
. recipient gives up nothing in return 

for the check. and, therefore, is not de· 
frauded in the strict sense of that term 
he may further negotiate the check o~ 
deposit it and draw against it. This 

!f property, services, or credit is oh
tamed ~y the use of a bad c11eck, the 
offense IS theft (§ 39-1903). Section 39-
1905 (pres~m:pti(m for theft by check) 
creates. a SImIlar presumption if a bad 
chec~ IS uS!ld to obtain property or 
serVl.ce. SectIon 39-2032 similarly treats 
the .Issuance of a bad check to obtain 
credIt. Present Tennessee law proscribes 
the issuance or delivery of a check with 
knowledg~ that insufficient funds exist 
to cover It. T. C. A. § 39-1959. 

cient :tundf: is i-1'l;'es'jJm,ed if: 
(1) he has no account with the bank or other drawee at the time 

he issues the check or order; or 
(2.) on presentation within thirty (30) days after issue, 

is refused by the bank or other drawee for lack of funds, in, .. "ffit';onfi 

funds, or account closed after issuance of the check or order, and the 
issuer fails to make good within ten (10) days "l.fter receiving notice 
of that refusal. 

(c) For purposes of subsection (b) (2), notice shall be in writing, ' • 
and, if the address is known, sent by registered mail with 
receipt requested, and addressed to the issuer at his address shown: 

(1) on the check or order if given; or 
(2) if not shown on the check or order, on the records of the 

bank or other drawee if av~ilable; ot 

CHAPTER 21 

BRIBERY AND CORRUPT INFLUENCE 

Chapter definitions. 
Bl'iber~. 
Coercion of public servant or 

voter. 
Improper influence. 
Tampering with witness 
Re~aliation for rast offi~ial ac-

tIon. 

SECTION. 
39-2107. 

39-2108. 

- 39-2109. 
39-2110. 

Compensation for past official 
behavior. 

Gift to puplic servant by per
s~m 1>ubJect to his jurisdic
tIon. 

Offerin~ gift to public servant. 
ExceptIOns and defenses. 

(3) if not available, on the records of the person to whom 
check or order has been issued or passed. If no address is known 
available under subsections (c) (1)-(c) (3), notice may be given 39·2101 Chapter definl·t· I thO h • •• J . lons.- n IS c apter unless the context 
posting in a public place within the county of issuance for five (5) reqUIres a dIfferent defLnition: ' 
consecutive days. (1) "Coe ." . (d) If notice is given in accordance with subsection (c), it is pre- ' rClOn means a till-eat, however communicated: 
sumed that the notice was received no later than five (5) days after (A) to commit any offense; or 
it was mailed or, if posted, no later .than five (5) days after the (B) to inflict bodily injury on the person threatened or another; 

day of posting. ( (e) For purposes of this section: C) to accuse any person of any offense; or 
(1) the "records of the person to whom the check or order «~» to expose any person to hatred, contempt, or ridic~l1e; or 

been issued or passed" include the telephone directory for the ___ o_"""n.' to harm the credit or business repute of any person' or 
in which the check or order was issued or passed. . a publ' (F) to take or withhold action as a public servant or to' cause 

(2) if the check or order is dated, the date shown is the IC servant to take or withhold action. ' 
of issue." . (2) "Custody" me d - -

(f) This section shall not be construed to prevent the state restraint by bl' ans un e1: ar1: est by a peace officer or under 
establishing the requisite knowledge of the actor by direct . .. (3) "O~~i:l ~::Ce:~vd~nt ,~ursuant to ~n order of ~ ~ourt. 

(g) An offense under this section is a class C misdemeanor. . . tive, legislative . d' .l~g mean~ any ype of admimstrative, execu-a public ser ,or JU ~CIa proceedmg that may be conducted before 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 32.41. 
Model P. C. § 224.5. 

Hi8 

Cross· References : 
"Association" defined, see § 39-107. 
False statement to obtain credit, 

§ 39-2032. 

• (4) vant authorIzed by law to take statements under oath 
"Party official" . . office in a r' means a person who holds any position or 

ment. po ItIcal party, whether by election, appointment, or employ-

(5) "V t " o e means to cast a ballot in an election regulated by law. 
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§ 39-2102 CRIMINAL CODE ~." BRIBERY, AND CORRUPT INFLUENCE § 39-2105 

39.2102. :8ribery.-(a) An individual, corporation, or association;J '(2) he influences or attempt~3 to influence a voter not to vote or 
commits bribery if he offers, c?nfers, Qr agrees to confer any benefit ~.I to vote in a p,articular manner. 
upon a public servant, party official, or voter: ~:¥ (b) An offense under this section is a felony of the third degree. 

(1) with intent to inflm~~ce the public s!'lrva~t or party Official!,.l 
in a specific exercise of his offieI(l..l powers or a speCIfic performance of ... ,." t COMMENTS OF LAW REVISION COMMISSION 

his official duties; or ' , .. J Derivation: employed to extort favorable govern-
(2) with intent to influence the voter not to vote or to vote in 8Jt Tex. P. C. Prop. Rev. § 36.03. ::~~a~t~~:ei.o~'l~e fc~~J~~leisv~tele!~;; 

particular manner. . i~ Cross-References: as reprehensible ilS extortion since the 

(b) A public servant or party official commits bribery if he solici~ 11 "Assoc~ation" defined, see § 3~-107. integrity of the governmental process 

b fit th resentation or under '~1' "CoerciOn" defined, see § 39-2.L01. is corrupted. 
accepts, or agrees to accept any ene on ~ rep. .. .\ "Public servant" 'defined, see § 39-107. "Coercion" is carefully defined to ex-
standing that he. will be influenced !n a specIfic. exerCIse of hIS OffiCIal, f Comment.. ' clude legitimate threats, e.g., a threat of 

fi f f hIS offiCIal dutIes ,t reprisal at th",;;allot box. The use of 
Powers or a speCl c per ormance 0 • '::l>. h t t' 

t t (!~ This sectlon as no coun erpar m coercion is forbIdden only if intended to 
(c) A voter commits bribery If he accep~s or agrees o. accep any r'll' present Tenn~sBee ~aw .ex~e~t f?r the induce specific conduct by the official; 

b fit n the representation or understandmg that he wIll not vole! statutes dealmg WIth mtl1~lld.at~on. of thus, a threat to expose or prosecute a 
ene 0 . ! • ~ voters, T. C. A. § 2-2211, and mtImldatlOn corrupt official is not an offense if the 

or will vote in a particular manner. . "'l of the family of a juror, T. C. A. § 39- intent is to induce the official to act ac-

(d) Bribery is a felony of the third degree. .~ 2809. The neYf offense is analogous ~o cording to law. I theft by coerCIon, § 39-1903; a threat IS 

COMMENTS OF LAW REVISION COMMI~S~ON " . . ,f 39.2104. Improper influence.-(a) An individual, corporation; or 
Derivation: expanded defimtIo,n o~ pubbc servant, ,h association commits an offense if he privately u'adresses a representa-

R § 36 02 allows the consolIdatIon of m~n¥ over·' .. 1 . . . . . -. 
Tex. P. C. Prop. eVe .. lapping provisions presently eXlstmg, Be; ,t hon, entreaty, argument, or other commumcatIon to any publIc servant 

Cross-References: rr:. C. A .. § 39-805 (bribAery§ Of
9 

8cg9rt(bo~ "",J who exercises or will exercise official discretio~ in an adjudicatory pro-
"Association" defined, see § 39-107. crals or Jurors), T. C. • 3 - n! d' 'th . tent to influenc" th outcom of th p' ceding on the 

fi d § 39 107 lOng officer summoning or selecting jU,lY,)' .. I ce('l.mg WI I.n. . ~ e. e . e IO e 
"Benefit" de ne , see - . 1 ~ b f d t th th tl th d b I "Party official" defined, see § 39-2101. Flnwever, the present statute pena 1ZInIC.j aSIS 0 conSI era lOns 0 er an lose au orlze yaw. 
"Public servant" defined, see § 39-107. ,bribery of a~ o~cer qr. em I Pdlodye~otfb! " .... \. (b) For purposes. of. this section "adjudicatory proceeding" means 

d § 3'9 2101 . common carrier IS not mc u emu '. ' . 
"Vote" define, see -. section see T. C. A. §§ 39-821-390 823.: any proceedmg before a court or any other agency of government m 

Comment: . Inste!!d, it. is covered in § 39-2042 (com-l,c,.l which the legal rights, powers, duties, or privileges of specified parties' 
Bribery subverts,' the impartial func- mercral bribery). . f are determined 

tioning of government to .th~ bene~t of The section applies to both part1~~ to.} • 
a private person, economIC I?teres., ~r a bribe and to both the offer and SO)1Cltlr I." (C) An offense under this section is a class A misdemeanor. 
c1ass since the choices of a brIbed publIc tion as well. A voter, however, IS n~lt ! 
servant arr. made in respo,nse to the op- guilty of, solicitation of. a bribe since hL'J 
portunity for person!!l gam rather than solicitation is not signIficantly harmf~ COMMENTS OF LAW REVISION COMMISSION 
legitimate consideratIons. "Vote" is defined to ~xcluh~ehpr£el Derivation: parte communication with the decision-

ThI'S sectlOon follows the traditional def- vate elections, those m w IC e rt' PCP R § 36 04 k' ffi . I P b t . . ffi' t t warrant r ~ex. . ° rOPe eVe .. rna °mg 0 CIa S. ressures can e exer -
inition of the offense, see Wells V. Sta~e, interest IS msu Clen 0 ?!Iodel P. C. § 240.2. ed on these officials that do not consti-
174 Tenn. 552,129 S. W. (2d) 20~ (1939), lation bylaw. tute bribery or coercion bIt may 
and is essentially like present '1'. C. A. There are instances of bribt:r1. tb~" Cross·References: materially impair the impartial admini-
§§ 39-801-39-826. However, the pre:;ent are so petty that a felony C?nVlctIon i

, "Agency" defined, see § 39-107. stration of justice. 
law includes numerous separate artIc1es inappropriate. No attempt IS ma~e b " "Association" defined, see § 39-107. This provision is new to Tennessee 
proscribing bribery of specific officials- define ~he less serious ~orms of brl1: "Government" defined, se.<a § 39-107. law. Federal law, however, has long 
e.g" T. C. A. § 39-803 (bribery of peace for mIsdemeanor gradmg; rather,. ,':"1' "Law" defined, see § 39-10'7. made it a felony to "corruptly •.• in-
ofdcer). This section applies broadly to court must exercise its di.scretion unt~,.·. "Public servant" defined see § 39-107. fiuence, obstruct, or impede the due and 
all classes of officials now covered, and § 39-847 (reduction of thIrd-degree :.: 'proper administration of the law" under 
in addition, to arbitrators actin~ under ony to misdemeanor) to reduce a conVl!t:'fComment: which a pIoceeding is being had before 
private written agreement, notarIes, po- tion for petty. bribery to the approp~' ,~t. The fairness of adjudicatory proceed- a department or agency of the United 
Utical candidates, and pal'ty offici,als. The ate grade of mlsdemeanor',j llIgs can be seriously jeopardized by ex States, 18 U. S. C. A. § 1505. 

39.2103. Coercion of public servant or voter.-(a) An indivi~U~,~] .39.2105. Tampering with witness.-(a) An individual, corpora
corporation, or association commits an o!fense if by me~ns of coer~o;1 Jtlon, or association commits a~ offense if he o~ers, .confer~, or agr~es 

(1) he influences or attempts to Influenc~ a publIc servant r~! "~"I'to conf~r any benefit upon a WItness or prospective WItness m an offiCIal 
specific exercise of his official power or a speCIfic performance 0 'proceedmg, or coerces a 'witness or prospective witness in an official 
official duty; or~proceeding, with intent to influence the witness: 

~ 1 m 
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(1) to testify falsely; 01' 

(2) to withhold any testimony, information, document, 01' thing, 
or 

(3) to elude legal process summoning him to testify or supply 
evidence; or 

(4) to absent himself from an official proceeding to which he has 
been legally summoned. 

(b) A witness or prospective witness in an official proceeding com. 
mits an offense if he solicits, accepts, or agrees to accept any benefit 
on the representation or understanding that he will do any of the 
things specified in subsection (a). 

(c) An offense under subsection (b) is a felony of the third degree; ., 
an offense under subsection (a) is a felony of the third degree unless·· 
the coercion is a threat to inflict death or a serious bodily injury on 
another, in which event the offense is a felony of the second degree, 

COMMENTS OF LAW REVISION COMl\USSION 

Derivation: 
Tex. P. C. Prop. Rev. § 36.05. 
Hawaii Prop. Pen. Code §§ 1070-1072. 

Cross-References: 
"Association" defined, see § 39-107. 
"Benefit" defined, see § 39-107;' , 
"Coercion" defined, see § 39-210l. 
Compounding, see § 39-2306. 
Failure of witness to appear, see § 39-

2311. 
"Official proceeding" defined, see § 39-

2101. 
"Serious bodily injury" defined, see 

§ 39-107. 
Subornation of perjury, see § 39-2204. 
rrampering with evidence, see § 39-2210. 

Comment: 
T. C. A. §§ 39-835, 39-835 prohibit 

bribery and coercion of a witness (or 
one who is about to be a witness, or 
a person with knowledge of any matter 
under official investigation) to be absent 
from, or to not give information per
tinent to, an official investigation. This 

section rep!aces those sections and also 
covers a wider range of criminal conduct 
that impairs the integrity or availability 
of a witness who may be called to offer 
evidence in an official proceeding. 

The purpose of this section is to pre
vent the risks of unreliable, false, and 
unavailable testimony induced by bribery 
or threats. It focuses on steps prior to 
perjury that create those risks. Sub
section (b) extends criminal sanctions to 
any witness or prospective witness woo 
solicits or agrees to accept any benefit 
for conduct prohibited h. subsection (a), . 
This is consistent with the existing. !Ten· 
nessee law, T. C. A. § 39-835. ' 

Note that the person whom the actor 
attempts to influence need not actually 
be a witness. Tampering with a 
tive witness creates a risk of 
ence with an official proceeding even 
the person bribed or threatened has not' 
been officially called to offer evidenCl.·, 
This is in accord with present Tennessee 
law, see T. C. A. §§ 39-835, 3~-836. 

39-2106. Retaliation for past official action.-(a) An 
corporation, or association commits an offense if he harms a 
servant Or former public servant by any unlawful act in retaliation for 
anything the public servant did in his official capacity. 

(b) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 36.06. 
Model P. C. § 240.4. 
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Cross-References: ' ' 
Assault, see §§ 39-1401, 39-1402. 
"Association" defined, see § 39-107, 

BRIBERY: AND CORRUPT INFLUENCE 

"Harm" defined, see § 3S ) 07. 
. "Public servant" defined, see § 39-107. 
Resisting arrest, see § 39-230Z. 
"Unlawful" defined, see § 39-107. 

Comment: 
This section will aggravate the pen

alty for misdemeanor assaUltive-type 
of.'enses against a public servant in re
taliation for his, official acts. For ex
ample, a simple assault, § 39-1401 (class 
B misdemeanor) , could be prosecuted 

§ 39-2108 

under this section as a class A. mis
demeanor. 

The aggravation of the lesser grades 
of misdemeano.rs is warranted because 
retaliatory unlawful acts jeopardize pub
lic administration a~ well as the rights 
of the individual public servant. 

This section extends its application to 
all public servants and all r,lass Band C 
misdemeanors committed against them 
in retaliation for their official acts. 

39-2107. Compensation for past official behavior.-(a) An indi
vidual, corporation, or association commits an offense if he offers, con
fers, or agrees to confer any benefit upon a public servant for the 
public servant's having exercised his official powers or performed his 
official duties in favor of the actor or another. 

(b) A public s~rvant commits an offense if he solicits, accepts, or 
agrees to accept any benefit fol' having exercised his official powers or 
performed his official duties in favor of another. 

(c) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW' REVISION CO.MMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 36.07. 
N.Y. Rev. Pen. Law §§ ~00.30, 200.35. 

Cross-References ~ 
"Association" defined, see § 39-107. 
"Benefit" defined, see § 39-107. 
Bribery, see§ 39-2102. 
Exceptions and defenses, see § 39_2110. 
"Public servant" defined, see § 39-107. 

Comment: 
New to Tennessee law, this section 

covers the offer, solicitation, or accept
a}lce of compensation for the past ac
tions of public servants. Such "gifts" 
may imply a promise of similar com
pe}ls~tio~ for ~uture favor. Apart from 
thIS Imphed brIbery, when some "clients" 

of a public servant undertake to pay 
him for favors, others who deal with the 
same public servant are pr~"~!lred to 
make similar contributions or l'isk dis
favor. 

This offense is a lesser included of
fense of bribery since the accused may 
be suspected of bribery but the state un
able to prove that there was any direct 
relationship between anticipation of 
compensation and the official action. See 
T. C. A. §§ 39-802, 39-804, 39-806, 39-
836. On the other hand, assuming that 
the official action has not been influenced 
in advance by promise of gain, the con
sequence of a violation of this section 
is less serious than the harm of bribery 
and the misdemeanor penalty is there
fore appropriate. 

39·2108. Gift to public servant by person subject to his jurisdiction. 
,-(a) A public servant in an agency performing regulatory functions 
·01' conducting inspections or investigations commits an offense if he 
solicits, accepts, or agrees to accept any benefit from a person the 
pub.lie ;'Servant knows to' be subject to regulation, inspection, or investi
gation by the public servant or his agency. 

(b) A public servant in an agency having custody of prisoners 
commits an offense if he solicits, accepts, or agrees to accept any bene
fit from a person the public servant knows to be in his custody or the 
custody of his agency. 
, .~c) . A public sentant in an agency carrying on civil or ~riminal 
htIgatwn on behalf .of government commits an offense if he solicits, 
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§ 39 .. 109 CRIMUYAL CODE 

accepts or agrees to accept any benefit from a person against whom 
the public servant knows litigation is pending or contemplated by the 
public servant or his agency. 

(d) A public servant who exercises discretion in connection with 
contracts, purchases, payments, claims, or otf1~r pecuniary transactions 
of government commits an offense if he solICits, accepts, or agrees to 
accept any benefit from a person the public servant knows is interested 
in or 'likely to become intereBte~ in any" contra~t, l!urch~se, paymen~ 
claim or transaction involving tne exerCise of hIS dIscretion. 

(e)' A public servant who h~s judicial. or ~dn~.i~istrative .a~tliol'i~, 
or who is employed by or in a trIbunal havmg JudIcIal or admIm~trat\,l'e 
authority, or who participates in the enforcement of the trIbunal's 
decisions commits an offense if he solicits, accepts, or agrees to accept 
any benefit from a person the public servant knows is int~rested in 01 

likely to become interested in any matter before the publIc servant 01 

tribunal. 
(f) An offense under this section is a class A misdemeanor. 

COMMEN'C', OF LAW REVISION COMMISSION 
Comment: 

See comment following § 39 .. 2110. 

39 .. 2109. Offering gift to public servnnt.-(a) An individual, cor·· 
poration, or association commits an offense if he offers, confers, 01 

agTees to confer. any benefit upon a public s~rvant that he knows the 
public servant is prohibited 'by law from acceptmg. , 

(b) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISI()N COMMI~,SION 
Comment: 

See comment following § 39-2110. 

39~2110. Exceptions and defenses.-(a) !tis an exception to 
application of §§ 39-2107, 39 .. 2108, and 39~2109 that th~ benefit 
volved is a fee prescribed by law to be receIved by a publIc servant 
any other benefit to which the public servant is lawfully entitled., 

(b) It is a defense to prosecution under §§ 39-2107, 39-2108, ana 3.~ 
2109 that the benefit involved was: 

(1) a trivial benefit incidental to personal, professional, or 
ness contacts, which involves no substantial risk of undermining 
impartiality; or 

(2) a contribution made under the election laws for th~ 
campaign of an elective public servant when he is a candIdate 
nomination or election to public office. 

COMMENTS OF LAW REVISION COMMISSION 
Derivati0l1: 

Tex. P. C. Prop. Rev. § 36.10. 
Hawaii Prop. Pen. Code § 1042. 
Model P. C. § 240.5. 
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Cross-References: 
"Agency" defined, see § 39-107. 
"Association" defined, see § 39 .. 107. 
"Benefit" defined, see § 39-107. 

PERJURY AND OTHER FALSIFICATION § 39-2202 

Bribery, see § 39-2102. 
"Custody" de,finp.d, see § 39-2101. 
Defense explained, see § 39-203. 
Exception explained, see § 39-202. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
"Public :;Jcrvant" defined, see § 39-107. 

Comment: 
Although giving gifts to public serv

ants may be innocent, it casts grave 
doubts on the integrity of the govern
mental procestl when the servallt makes 
decisions that affect the donor. More', 
over, it" is often quite difficult to dis
tinguish between a "gift" and a bribe or 
other illicit compensation. T. C. A. §§ 39-
801-39 .. 804 proscribes the giving of 
any benefit to peace officers with intent 
to influence their actions. These sections 

do not require proof of a specific intent; 
the conferring of the benefit plus the 
requisite knOWledge is all that need be 
proven. Additionally, the class of public 
sel'vants who are prevented from accept
ing gifts is greatly expanded by § 39-
2108. 

Section 39-2109 applies to the person 
who is the donor of the illicit gift if 
he knows the public servant is prohibited 
by law from accepting the gift. 

Subsection (a) of this section creates 
an exception for the receipt of a bene
fit (e.g., a fee) prescribed by law. Sub .. 
section (b) provides defenses for those 
instances of giving and receiving gifts 
where the relationship between the donor 
and recipient would normally involve 
such exchanges and therefore not corrupt 
public administration. 

CHAPTER 22 

PERJURY AND OTHER FALSIFICATION 
SECTION. 
39·2201. Chapter definitions. 
39·2202. Perjury. . 
39 .. 2203. Aggravated perjury. 
39·2204. Subornation of perjury. 
39·2205. Materiality. 
39·2206. Retraction. 
39·2207. Inconsistent statements. 
39·2208. Irregularities no defense. 

SECTION. 
39-2209. False report to peace officer. 
39-2210. Tampering with or fabricat-

ing physical evidence. 
39-2211. Tampering with governmental 

record. 
39-2212. Impersonating public servant. 
39-2213. Impersonating peace officer. 

89·2201. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Governmental record" means anything: 
(A) belonging to, received, or kept by government for infor

mation; or 

(B) required by law to be kept by others for information of 
goVerIl!11(mt. 

(2) "Official proceeding" means any type of administrative, ex
ecutive, legislative, or judicial proceeding that may be conducted before 
a pUblic. servant authOlized by law to take statements under oath. 

(3) "Statement" means any representation of f~,ct. 

39·2202. Perjury.-(a) An individual, corporation, or association 
commits perjury if, with intent to deceive and with knowledge of the 
statement's lI'~aning: 

(1) he makes a false statement under oath, or swears to the 
tr~th of a false statement previously made and the statement is re
qrured or authorized by law to be made under oath; or 
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§ 39-2203 CRIMINAL CODE 

(2) he makes a false statement, not under oath, but on [I, docU. 
ment stating on its face that a false statement thereon is subject to 
the penalties of perjury. 

(b) Perjury is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

See -comment following § 39-2205. 

39-2203. Aggravated perjury.-(a) All individual, corporation, or 
association commits aggravated perjury if he commits perjury as de. 
fined in § 39-2202, and: 

(1) the false statement is made during or in connection with an 
official proceeding; and 

(2) the false stF,tement is material. 
(b) Aggravated perjury is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

See comment following § 39-2205. 

39-2204. Subornation of perjury.-(a) An individual, corporation, 
or association commits subornation of perjury if, with intent to deceive 
and knowledge of the statement's meaning, he induces another to 
make a false statement constituting perjury under § 39-2202 or aggra· 
vated perjury under § 39-2203. 

(b) Subornation of perjury is a class A misdemeanor; subornation 
of aggravated perjury is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 
Comment: 

See comment following § 39-2205. 

39-2205. Materiality.-(a) A statement is material, regardless of 
the admissibility of the statement under the rules of evidence, if it 
could have affected the course or outcome of the official proceeding. 

(b) It is no defense to prosecution for aggravated perjury that the 
declarant mistakenly believed the statement to be immaterial. 

(c) Whether a statement is material in a given factual situation is 
a question of law. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. §§ 37.01-37.04. 
§ 39-2202: Mich. Prop. Pen. Code 

§ 3910. 
§ 39-2203: N. Y. Rev. Pen. Law 

§ 210.15. 
§ 39-2204: New. 
§ 39-2205: Mich. Prop. Pen. Code 

§ 4901(2). 
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Cross-References: 
"Association" defined, see § 39-107. 
Attempt, see § 39-901. 
"Oath" includes affirmation, see § g~ 

107. 
"Official proceeding" defined, see § g9-

2201. 

PERJURY AND OTHER FALSIFICATlON § 39-2207 

Subornation of perjury as complicity 
in committing perjury, see ch. Ii, subch. 

A'uStatement': de.fined, see § 39-2201. 
"Swear" includes affirm, see § 89-107. 
Tampering with witness, see § 39-2105. 

Comment: 
Sections 39-2202 and 39-2203 restate 

the present law on perjury, T. C. A. 
§§ 39-3301--39-3306. The law has ti'adi
tionally required an oath for the receipt 
of information the truthfulness of which 
is essential to the administration of 
justice and has punished those who lie 
under oath. These sections provide two 
grades of punishment depending on the 
presence of the aggravating elements 
pi materiality and an official lll'oceed
ing. Perjury is a lesser included offense 
of aggravated perjury. T. C. A. § 40-
22il3, as amended. . 

Subornation is recognized as a dis
tinct offense in § 39-2204 despite the 
availability of action under ch. 5, sub
ch. A (complicity), because of the prob
lem of attempt. Under this code one 
mny not be prosecuted for an attempt to 
be a party to a crime that is not com .. 
mittcd. It is therefore essential to in
clude a separate subornation offense so 
that the solicitation of perjury is punish
able under the attempt' provision, § 39-
901. 

Authorized punishments for the pres
ent offens\\ of perjury (1-5 years) 
is lowered in the belief that many de
fendants who are clearly guilty of the 
offense are not found guilty because of 
the harsh punishments. In promulgating 
a Model Act on Perjury, the National 
Conference of Commissioners on Uni-

form State Laws mentioned ihis prob
lem: 

• • • a great difficulty in admin
istering the law of perjury has 
been the severity of the penalties 
specified by the statutes. In the 
less aggravated forms of perjury, 
much could be gained in effective
ness and respect by making penal
ties less severe in the books and 
more frequently applied in the 
courtrooms. Model P. C., Comment 
at 102-03 (Tent. Draft No.6, 1957). 

Therefore, the offense of "simple" per
jury is a class A misdemeanor and 
aggravated perjury is a third-degree 
felony. Additional punishment, as a re
sult of a contempt of court charge, is 
not encouraged by this section, and is, 
in all probability, prohibited by § 39-
302 on multiple sentences. Contra, 
Ricketts v. State, 111 Tenn. 38a. 77 S. 
W. 1076 (1903). 

This section restlltes existing law on 
the nature of materiality as an element 
of perjury, T. C. A. § 39-3301; Woods 
v, State, 82 Tenn. 460 (1884); McLarin 
v. State, 23 Tenn. 381 (1843). Elimi
nation of the requirement of materiality 
in ~ 39-2202 is to aSSUN the increased 
fleXIbility and effectiveness of the crim
'inal sanction in the event the statement 
is pot material, Qr not so proved. 

'The Commission is of the opinion that 
the offenses of perjury (§ 39-2202) and 
aggr.avated perjury (§ 39-2203) will ade
quateJy cover the numerous offenses des
ignated us perjury throughout the en
tire Tennessee Code. Consolidation of 
the scattered perjury offenses will allow 
an equita.ble and cohesive enforcement 
of the perjury law. 

39·2206. Retraction.-It is a defense to prosecution for aggravated 
perjury that the actor retracted his false statement: 

(1) before completion of the testimony at the official proceeding; 
and 

(2) before it became manifest that the falsity of the statement 
would be exposed. 

COMME~TS OF LAW REVISION COMMISSION 
Comment: 

See comment following § 39-2208. 

39-2207. Inl!onsistent statements.-A charge of perjury 01' ag'g!'a~ 
vated perjury that alleges that the declarant has made two (2) or 
more statements under oath, any two (2) of which cannot both be 
t:-ue, need not allege whi('h statement is false. At the trial the prosecu
tIon need not prove which statement is false. 
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§ 39-2208 CRIMINAL CODE 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See' comment following § 39-2208. 

39-2208. Irregularities no defense.-(a) It is no defense to prose. 
cution for perjury or aggravated perjury that the oath v?as adminis. 
tered or taken' in an: irregular manner, or that there was ~ome 
irr~gular:lty in the appointment or qualification of'the person who ad. 
mirii~te~ed the oath. 

(b) . It is no defense to prosecutio,n for perjufy or aggravated per· 
Jury that a document was ·riot sworn to if the document contains a 
l,~ei:iital, that it was made under oath, the declarant was aware oil the 
recital wh~n he signed the document, and the document contains the 
signed, jurat of a public servant authorized to administer oaths. 

COMMENTS OF LAW REVISION COMMISSION 
". 

Derivation: 
(Tex. P. C. Prep. Rev. §§ 37.05-37.07. 
'~§ 39-2206: N. Y. Rev. Pen. Law 
.; _ § 2:\0.25. 
I' § 39-2207: N. 1[. Rev. Pen. Law 
: § 2'11.20. 

',,§ 39-2208: Model P. C. § 241.1. 
, T. C. A. § 39-3302. 

. Cross:lteferences: 
Defense explained, s ~e § 39-203. 
"Oath" includes afiir>.'l.ation, see § 39-

107. 
"Official proceeding" defined, -see § 39-

2201.( . . 
Presumption explained, see § 39-205. 
·"public servant" defined, see § 39-107. 
I'Statemen.t" defined,. see § 39-2201. 
"Swear" inch,des affil'Ill, see §39-107. 

Comment: 
.q~cti.on 39-2206' pr~rvides a def~nse of 

retractIOn. The purpose of allowmg the 
defense is to encourage a witness to 
corre'ct his misstatement and tell the 
truth before the end of the proceeding~ 
A danger in allowing the retraction 
defeP.l\e is t1uit perjury may be en-

couraged by the perjurer's belief that 
he can give false testimony and protect 
himself by retraction if the falsity is 
discovered. To prevent this abuse, the 
defense is allowed only if the misstate, 
ment is corrected before the completion 
of testimony in the official proceeding 
and before it becomes clear that the 
falsity will be exposed. 

Section 39-2207 continues present 
Tennessee law which presumptively 
establishes the falsity of the testimony . 
by proof of contrary statements, T. C. A, 
§ 39-3303. Under this section, the prose· 
cution does not have to allege or prove 
which statement is false. 

Subsection (a) of this section dis, 
allows 'a defense to perjury based on 
irregularities in administration of the 
oath. Fresently, a rebuttable presunlJl: 
tion is established that the defendant 
had been duly sworn to testify, T. C. A. 
§ 39-3302 •. Subsection (b) prevents the 
perjurer'from denying having sworn to 
a document that is signed and notarized; 
such a defense is clearly specious whe~e 
the declarant signed a document that 
t;ontajns a completed jurat. 

39-2209. False report to peace officer.-(a) An individual, corpo· 
ration, or association commits an offense if:' , 

(1) he reports to a peace officer an offense or incident within the ... 
officer's concern knowing t"J.at the offense or incident" did' not occur; or .' 

. (2), he makes 11 :report to a. peace officer relating t9 an offense . 
or incident within the officer's concern knowing that he has' no infor· . 
mation relatinl~ to the offense or hlcident. . . 

(b) An ofrense under this section is a class B misdemeanor. 
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COMMENTS OF LAW REVISION COMMISSION 
,,", 

Derivation: . 
Tex. P. C. Prop. Rev. § 37.08. 
N.Y. Rev. Pen. Law § 240.50. 
Model P. C. § 241.5. 

Cross. References : 
"Association" defined, see § 39-107. 
False alarm, see § 39-2506. 
"Peace officer" defined, see § 39-107. 

Comment: 
There is no comparable offense under 

present Tennessee law. Subsection (a) 
. (1) of this flection deals with reports of 

fictitious crimes, while SUbsection (a) 
(2) reaches the person who, when: a real 
crime receives publicity,impedes law 
enforcement by volunteering' fictitious 
leads. Reports of "incidents" cover mat
ters that may not be offenses in them
selves, but are nevertheless within the 
scope of po'iice investigation, e.g., suicide 
or drowning. Subsection (a) (2) does 
not apply, however, to a.nyone· who 
makes a report in good f~ith, ,eyen if 
the report is based on unreliabl,e hear-
say. ., 

39·2210. Tampering with or fabricating physical evidence.":"::'(~) An 
individual, corporation, or association commits an offense' if,' knovv:lng 
that an investigation or official proceeding is pending or in progress: " 

(1) he alters, destroys, or conceals any record, document, or 
thing with intent to impair its verity, legibility, 01' availability as evi
dence in the investiga.tion or official proceeding; or : 

(2) he makes, presents, or uses any record; document, or. thing 
with knowledge of its falsity and with intent to affect the course 01' 

outcome of the investigation or official proceeding. . 
(b) An offense under this section is a class A, misdemeanor unless 

. the actor's intent is to defraud or harm' another, in which' event the 
offense is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation~ 
Tex. P. C. Prop. Rev. § 37.09. 
N.Y. Rev. Pen. Law § 215.40. 

Cross-References.: 
"Asso.ciation"defined, ,see § 39-107. 
"OffiCIal proceeding" defined, see § 39-

2201. 
Tampering with witness, see § 39-2105. 

Comment: 
No specific protection from this type 

of conduct exists in present Tennessee 
law, although in some cases the forgery 
statut..!, T. C. A. tit. 39, ch. 17, may 
ap.!'ly. Thlu section makes it an offense 

b~th to conceal true evidence' and· to 
offer false evidence, since to do, e'1tl1er 
misrepresents the truth which it' is the 
object of the proceeding to ,determine. 

An offense under subsection, '(a) (1) 
. requires an intent .. to "Tender the eVidence 
false or unavailable. An offense. under 
subsection (a) (2) requires an interitto 
affect the course or outcome of the pro
ceeding und. is anaiogous to the cOl).cept 
of matei'ialitj,'in the 'perjury offenses. 

This section· does' not apply to"'tlre 
conceaJwent Qf any record, document, or 
thing that is not subject to subpoena, 
such . as records protected: by the at-
torney-client privilege. ' .. 

39-2211. Tampering with governmental record.-{a) An individ
ual, corporation, or association commits an offense if: 

(1) he knowingly makes a false entry in, orfalse alteration'o,f, a 
governmental record; or ' , " '. 

(2) he makes, presents, or uses any l'ecord, document, or tiling 
with knowledge of its falsity and with intent that it be taken as a 
genuine governmental record; or. ' .' ' . ..',." 
. (3) he intentionaily destroys, conceals, ,removes, or' othei'wise 
Impairs the verity, legibillty, or availability Of a "governmental record. 
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§ 39-2212 

(b) It is an exception to the application of subsection (a) (3) that 
the governmental record is destroyed pursuant to legal authorization. 

(c) An offense under this section is a class A misdemeanor unless 
the actor's intent is to defraud or harm another, in which event the 
offense is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivaiion: 
Tex. P. C. Prop. Rev. § 37.10. 
N.Y. Rev. Pen. Law §§ 175.20,175.25. 

Cross-References: 
"Association" defined, see § 39-107. 
Exception explained, see § 39-202. 
"Governmental record" defined, see 

§ 39-2201. 
"Harm" defined, see § 39-107. 

Comment: 
This section replaces T .. C. A. §§ 39-

4207 (stealing public records), 39-4209 
(stealing or withdrawing public papers), 
39-4210 (stealing records in judicial pro
ceeding). Subsection (a) (1) broadens 
Tennessee law to include a prohibition 
against making false entries in govern
mental records. See T. C. A. §§ 39-3307, 
60-112, 59-1010, 49-605, 53-453. Subsec
tion (a) (2) prohibits the making, pre
senting, or using of fabricated govern
ment records. All court records and legal 
processes are included in the definition 
of "government record"-"anything be
longing to, received, or kept by govern
ment for information." 

The second half of the definition
"anything required by law to be kept 
by others for information of govern~ 
ment"-expands the number of protected 
records to certain privately held records. 
The Model Penal Code comments ex
plain: 

Although public record statutes do 
not generally cover records which 
private persons are compelled to 
maintain for official inspection, the 
integrity of such records is often 
backed by criminal sanctions in 
special legislation requiring the rec· 
ord to be kept, or by general provi· 
sions ~bainst false entries in cor· 
porate books of record . . . [and 
thus] fall within the principle that 
requires the government's own rec· 
ords to be kept inviolate. Model 
P. C. § 208.27, Comment at 123 
(Tent. Draft No.8, 1958). 

Subsection (a) (3) prohibits impair. 
ment of the truth or availability of rec· 
ords by intentional destruction, conceal· 
ment, or any other means, and is similar 
to T. C. A. § 39-4209. 

A wide range of punishments is avail· 
able under the class A misdemeanor, 
third-degree felony grading of subsec· 
tion (c). Intent to defraud or harm an· 
other must be established to warrant 
felony conviction, although the definition 
of "harm" is broad enough to subiect 
most offenders to felony punishment. 
Destruction of public records or nlu· 
able papers with intent to defraud is 
presently a'!corded higher penalties, T. 
C. A. § 39-1942. 

39-2212. Impersonating public servant.-(a) An individual, corpo· 
ration, or association commits an offense jf he impersonates a public 
servant with intent to induce another to submit to his pretended offi· 
cial authority or to rely upon his pretended official acts. 

(b) An offense under this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
See comment following § 39-2213. 

39-2213. Impersonating peace officer.-(a) An individual, corpora· 
tion, or association commits an offense if he impersonates a peace offi· . 
cer with intent to deceive another. 

(b) An offense under this section is a class A misdemf,lanor. 
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OBSTRUCTING GOVERNMENTAL OPERATION § 39-2302 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C: Prop. Rev. §§ 37.11, 37.12. 
Wis. Stat. Ann. §§ 946.69, 946.70. 
Mich. Prop. Pen. Code §§ 4545, 4550. 

Cross-References: 
"Association" defined, see § 39~107. 
"Peace officer" defined, see § 39-107. 
"Public servant" defined, see § 39-107. 

Comment: 
These sections replace prf.!r,ent T. C. A. 

§ 39-1503 (falsely assuming official 
character); The object of these sections 
·is to prevent' imposition by the pretense 
of authority. 

There are two offenses of impersona
tion. Section 39-2212 applies to imper
sonation of any public servant with 
intent to induce submission or reliance 
upon pretended authority and is a class 
B misdemeanor. This section applies 

specifically to impersonation of a peace 
officer with intent to deceive another 
and carries a higher authorized punish
ment. These sections have no specific re
quirement of an "act" in addition to the 
false pretense, but it will ordinarily be 
necessary to show some act in order to 
prove the required intent. 

An impersonator violates these sec
tions even if the acts he proposed to do 
are beyond the legal power of the office 
he purports to fill. A person who honest
ly believes he is entitled to act as a 
public servant does not violate the law 
if it turns out he was in error. See 
State v. Withers, 66 Tenn. 16 (1872). 

Since the definition of public servant 
includes peace officer, § 39~:a212 over
laps this section, but § 39-2212 is not 
a lessel'! included offense since it re
quires a different intent than this sec
tion. 

CHAPTER 23 

SECTION. 
39-2301. 
39·2302. 
39-2303. 

39·2304. 
39·2305. 

39·2306. 
39·2307. 

OBSTRUCTING GOVERNMENTAL OPERATION 

Chapter definitions. 
Failure to identify as witness. 
Resisting stop, frisk, halt, 

arrest, or search. 
EVllding arrest. 
Hindering apprehension. or 

prosecution. 
Compounding. 
Escape. 

SECTION. 
39-2308. 

39-2309. 
39-2310. 
39-2311. 

39-2312. 
39-2313. 

Permitting or facilitating 
escape. 

Effect of unlawful custody. 
Implements for escape. 
Bail jumping and failure to 

appear. 
Barratry. 
Preemption. 

39:2301. Chapter definitions.-In this chapter, unless the context 
reqUIres a different definition: 

(1~ "Complaining witness" means a person who signs a criminal 
complamt. 

. (~) "Custody" me~ns under arrest by a peace officer or under 
Iestramt by a public servant pursuant to an order of a court. 

. (3) "Escape" means unauthorized departure from custody or 
faIlure to r?t~rn to c?stody following temporary leave for a specific 
purpose or lImIted perlOd, but does not include a violation of conditions 
of probation or parole. 

(4) . "Governmental function" includes any activity that a public 
servant IS lawfully authorized to undertake on behalf of government. 

.3\)-2302. Failure to identify as witness.-(a) An individual com
mIts an offense if he intentionally refuses to report or gives a false 
report of his name and present or last address to a peace officer 'Yho 
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§ 39-21IOB CRIMINAL CO~E .~ 
~as lawf?lly stopped him at the scene of an offense and demanded the I •. ;.1 
mformatIon. . .. .. . FJ 

(b) An offense under thIS sectIon IS a class C mIsdemeanor. ,,'i 
d 

COMMENTS OF LAW REVISION COMMISSION . ,t 
"1 

Derivation: 
Tex. P. C. Prop. Rev. § 38.02. 

Cross.References: 
False alarm, sp.e § 39-2506. 
Perjury and other falsification, see ch. 

22. 
Stop, see T. C. A. § 40-601, as amend

ed. 

Comment:l 
This section imposes on citizens af 

limited duty to identify 'themselves to .;! 
peace officers. It authorizes a maximum:'!l' 
$50 fine and 10-day sentence for re'l' 
fusing to identify or giving a false '1 
identification to the stopping officer. See ....... '. 
Code of Criminal Procedure, § 40·60~, 
for circumstances in which a peace'· 
officer is authorized to stop a person '. " 
for questioning. J 

i 
39.2303. Resisting stop, frisk, halt, arrest, or search.-(a) Anf 

individual, corporation, or 'association commits a~ offense if he inten. t 
tionally prevents or obstructs a person he knows IS a .pea~e o~cer, or s"P. 
person acting in a peace officer's presence and at hls dIrectIOn, from I ... 1. 
effecting a stop, frisk, halt, arrest, or search of the actor or another , 
by using force against the peace officer or another'l 

(b) It is no defense to prosecution under this section that the 1 
stop, frisk, halt, atTest, or search was unlawful. .. ~~ i 

(c) Except as provided in subsection (d), an offense under this i 
section is a class A misdemean?r unless the. actor resists a stop or I ,I 
frisk, in which event the offense IS a class B mIsdemeanor. t .1 

(d) An offense under this section .is a felony of ~he third degree if rf 
the actor uses a deadly weapon to reSIst the stop, frIsk, halt, arrest, or! 1 
search. .~ 

. , 

COMMENTS OF LAW REV1SION COMMISSION kJ 
Derivation: 

Tex. P. C. Prop. Rev. § 38.03. 
Mich. Prop. Pen. Code § 4625. 

Cross-References: 
Arrest under warrant, see T. C. A. 

§ 40-703, as amended. 
Arrest without warrant, see T. C. A. 

tit. 40, ch. 0, subch. C, as amended. 
Assault, see §§ 39-1401, 39-1402. 
"Association" defined, see § 39-107. 
"Deadly ,weapon" defined, see § 39-

107.' • 
Force justifiedm law enforcement, 

see ch. 7, subch. E. 
Frisk, see T. C. A. § 40-603, as amend-

ed. 
Halt at roadblock, see T. C. A. § 40-

621, as amended. 
"Peace officer" defined, sce § 39-107. 
Search, see T. C. A. tit. 40, ch. 8, as 

amended. 
Stop, see T. C. A. § 40-601, as amend-

ed. 
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Comment: 1'"1 
This section replaces T. C. A. §§ 39-! .~ 

?104 and ~9-?107, whic~ prohibit oPPOS" ii 
mg or reslstmg executIOn of a warrant ,·.t 
of arrest, and is expanded to coVe!l 
searches, stops, halts, and frisks as well. J 

The section applies only to resistance ' ~ 
by the use of force. One who runs awa

b
y d~ 

or makes an effort to shake off t e j 

officer's detaining grip may be gnilty oj I 
evading arrest under § 39-2304, but he I ' 
is not punishable under this section .. Un- ... ; 
like present law, ,see State v. Wrlgh)~:J 
164 Tenn. 56, 40 S. W. (2d) 59 (1932 'J 
this section covers an arrest or search. ';1 
with and without warrant. , :1 

As under present law the actor mUll "'} 
knoW' the person he is resi~ting js & ;'J 
peace officer, or someone workmg Wlth7~ '. _.:{'.' 
peace officer. See T. C. A. § 89·810 ,p, 

Sparks v. United States, 90 Fed. (2d) 61 ..•.•• , 1 

(6i1n~~ t:!7!~etion the unlawfulne,~..ot ',[ 
the stop, baIt, frisk, arrest, or BellI" ",K 

:J 
.,;:,} 
".'.,'ii 

,1 
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is no defense, but if the peace officer 
(or another .acting under his direction) 
initially uses unnecessary force to effect 
the stop, arrest, etc., the actor is justi
fied in responding with reasonable force 
under § 39-731. However, the place to 
challenge the lawfulness of a stop, 

arrest, etc., is in the courtroom and not 
on the street. For that reason the illegal
ity of the arrest or search is no defense. 

The use of a deadly weapon to resist 
so endangers peace officers (and perhaps 
bystanders) that felony punishment is 
authorized. 

39.2304. Evading arrest.-(a) An individual commits an offense. 
if he intentionally flees from a person he knows is a peace officer who 
he knows is attempting to arrest him. 

(b) It is an exception to the application of this section that the 
attempted arrest is unlawful. 

(c) An offense under this section is a class C misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. 'Rev. § 38.04. 

Cross-References: 
Anest, see T. C. A. tit. 40, ch. 6, subch. 

ej ch. 7, as amended. 
Exception explained, see § 39-202. 
"Peace officer" defined, see § 39-107. 

Comment: 
This section is new to Tennessee law. 

It provides a misdemeanor sanction for 
evading auest by flight. Section 39-
2303 (resisting arrest) dC'cs not apply to 
flight if no force is used against the 
peace officer, and § 39-2307 (escape) does 
not apply to a flight prior to arrest. If 

flight from arrest can be deterred by 
the threat of an additional penalty, 
there should be .fewer instances in which 
peace officers r2sort to force to effect 
an arrest. 

The exception in subsection (b) pro
vides that flight from an unlawful ar
rest is not an offense. This approach 
differs from § 39-2303 (resisting arrest) 
and § 39-2309 (effect of unlawful cus
tody) under which the unlawfulness of 
an arrest or custody is no defense to 
the offenses of resisting arrest or escape. 
The effect of the eXl!eption is that the 
state must prove the attempted arrest 
lawful. 

39·2305. Hindering apprehension or prosecution.-(a) An individ
ual, corporation, or association commits an offense if, with intent to 
hinder the arrest, prosecution, conviction, or punishment of another 
for an offense: 

(1) he harbors or conceals the othe~ ; or 
(2) he provides or aids in providing the other with any means 

of avoiding arrest or effecting escape; or 
(3) he warns the other of impending discovery or apprehension. 

(b) It is a defense to prosecution under subsection (a) (3) that 
the warning was gjven in connection with an effort to bring another 
into compliance with the law. 

(c) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
. Tex. P. C. Prop. Rev. § 38.05. 
N. Y. Rev. Pen. Law §§ 205.50-205.65. 

Cross-References: 
"Association" defined, see § 39~107. 
~efense explained, see § 39-203. 
Escape" defined, see § 39-2301. 

Escape offense, see § 39-2307. 
Permitting or facilitating escape, see 

§ 39-2308. 

Comment: 
This section replaces the present pro

l vision relating to accessories after the 
fact, T. C. A. § 39-112. The new offense 
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is defined in terms of hindering public 
law enforcement; this approach avoids 
the complications that arise from the 
use of a complicity theory. For example, 
this section omits the requirement that 
the offender know a crime has been com
mitted or that the accused is liable to 
arrest. Instead, the section requires an 
intent to hinder apprehension, prosecu
tion, conviction, or punishment. Further
more, the prosecution or conviction is 

CRIMINAL CODE 

not dependent upon the prosecution or 
conviction of the person aided, as reo 
quired by present law. 

Hindering is graded a class A mis. 
demeanor. . 

This section omits the present law's 
exemption for relatives of the accused 
following the Model Penal Code's sug. 
gestion to leave this factor to prosecu· 
torial discretion or for consideration in 
sentencing. 

39-2306. Compounding.--(a) An individual, corporation, or asso· 
ciation commits an offense if he solicits, accepts, or agrees to accept 
any benefit in consideration of refraining from reporting to a peace 
officer the commission or suspected commission of an offense. 

(b) A complaining witness commits an offense if he solicits, accepts, 
or agrees to accept any benefit in considera.tion of abstaining from, 
discontinuing, or delaying the prosecution of .another for an offense. 

(c) It is a defense to prosecution under this section that the benefit 
was solicited or accepted by the victim and did not exceed an amount 
the victim believed to be due as restitution or indemnification for eco· 
nomic loss caused by the offense. 

(d) An offense 'under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.06. 
Hawaii Prop. Pen. Code § 1013. 
Model P. C. § 242.5. 

Cross-References: 
"Association" defined, see § 39-107. 
"Benefit" defined, see § 39-107. 
"Complaining witness" defined, see 

§ 39-2301. 
Defense explained, see § 39-203. 
"Peace officer" defined, see § 39n107. 
Suhr;cnation of perjury, see § 39-2204. 
'Pampering with witness, see § 39-2105. 

Comment: 
The crime of compounding is aimed at 

deterring or punishing the witness or 
victim who is "bought off" by the per
petrator of a crime. The law does not go 
so far as to punish the mere failure to 
report a crime, but does here punish such 
failure if secured by a bribe. 

Subsection (b) applies to the complain. 
ing witness who has already reported the 
crime, but then solicits or accepts a 
bribe to refuse to cooperate with the 
state in prosecuting the accused. 

T. C. A. §§ 39-3101-39-3103 presently 
proscribe the same conduct as subsec· 
tions (a) and (b) but graduate pun· 
ishment according to the seriousness of 
the crime concealed. 

Subsection (c) provides a defense to . 
a victim who violates this section if the 
consideration amounts to no more than 
restitution for the loss caused by the 
offense. It should be noted, however, 
that the defense applies only to the of· 
fense of compounding, not to the primal)' 
offense. The state may choose to pros~ 
cute the latter even though it has beep 
compromised by the accused and hi! 
victim. 

. 39-2307. Escape.-(a) An individual arrested for, charged wit~ 
or convicted of an offense commits an offense if he escapes from CUS' .. 

tody. 
(b) Except as provided in subsections (c) and (d), an offense under 

this section is a cla&3 A misdemeanor. 

~74 
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(c) An offense under this section is a felony of the third degree if: 
(1) . the actor was charged with or convicted of a felony; or 
(2) the actor was confined in a penal institution. 

(d) An offense under this section is a felony of the second degree 
if the actor used or threatened to use a deadly weapon to effect his 
escape. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.07. 
1II. Stat. Ann. ch. 38, § 31-6. 

Cross-References: 
Complicity in escape, see ch. 5, subch. 

A. 
"Custody" defined, see §§ 39-2301, 39-

2309. 
"Deadly weapoJ)." defined, see § 39-107. 
"Escape" defined, see § 39-2301. 
Evading arrest, see § 39-2304. 
Hindering apprehension or prosecu-

tion, see § 39-2305. 
"Penal institution" defined, see § 39-

107. 

Comment: 
This SUbstantially restates T. C. A. 

§§ 39-3802, 39-3806, and 39-3807. 
Escape from custody undermines the 
effectiveness of the system of criminal 
correction and punishment. It often cre
ates danger to the captors and bystand
ers, disrupts prison routine, and requires 
allocation of police resources to effect 
re~apture. Moreover, when a question is 
raIsed concerning the legality of the de-

t~ntion, it is desirable to encourage re
lIance on legal proceedings rather than 
self-help. 

"Custody" is defined as restraint by 
a public servant pursuant to court order 
or arrest by a peace officer. This defini
tion enlarges the scope of the present 
escape law which does not apply to 
escape from arrest. "Escape" is defined 
as unauthorized departure from custody 
or failure to return to custody follow
ing a temporary leave for a specific pur
pose of limited period, but violations of 
probation or parole are not escapes. 
"Penal institution" is defined to include 
jails and penitentiaril!s but to exclude 
detention facilities for juveniles or men
tal patients who are not accused of an 
offense. Therefore, escape from such a 
detention facility is not a violation of 
this section. 

The offense is aggravated to a third
degree felony if the escapee was charged 
with or convicted of a felony, or was 
confined in a penal institution. Ii he 
used or threatened to use a deadly 
weapon, the offense is serious enough to 
warrant second-degree felony treatment. 

39-2308. Permitting or facilitating escape.- (a) An official or em
ployee of an institution, which is responsible for maintaining persons 
111 custody, commits an offense if he intentionally Imowingly or reck
lessly permits or facilitates the escape of a perso~ in 'Custod~. 
. (b). An .individual, corporation, or association commits an offense 
If he mtentIOnally or knowingly causes or facilitates the escape of one 
who is in custody pursuant to : 

(1) an allegation or adjudication of delinquency; or 
(2) 3; statutory procedure authorizing involuntary commitment 

for mel).talIllness, alcoholism, or drug addiction. 
(~) !ilxcept as provided in subsection (d), an offense under this 

sectlOn IS a class A misdemeanor. 
(d) An offense under this section is a felony of the third degree if: 

(1) the person iu custody was charged with or convicted of a 
felony; or 

(2) the person in custody was confined in a penal institution; or 
. (3) the actor used or threatened to use a deadly weapon to 

effect the escape; or . 
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(4) the offense under subsection (a) was committed intentionally 
or knowingly. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.08. 

Cross-References: 
"Association" defined, see § 39-107. 
Complicity in escape, see ch. 5, subch. 

Ai § 39-2307. 
"Custody" defined, see §§ 39-2301, 39-

2309. 
"Deadly weapon" defined, see § 39-107. 
"Escape" defined, see § 39-2301. 
Hindering apprehension or prosecution, 

see § 39-2305. 
"Penal institution" defined, see § 39-

107. 

Comment: 
This section follows generally the 

present Tennessee law and that of other 
recent revising states in defining this 
offense. Subsection (a) replaces T. C. A. 
§§ 39-3214 and 39-3215; subsection (b) 
replaces T. C. A. §§ 39-3801, 39-3804, 39-
3808, 39-3809, and 39-3812. 

Most forms of aiding escape consti.' 
tute complicity in the escape. This sec. 
tion enlarges the scope of complicity in 
the escape to include reckless conduct by 
an official or employee of a jail, peni. 
tentiary, insane asylum, etc., which reo 
sults in an escape. Causing or facilitat. 
ing the escape of a person whose escape 
is not itself a crime--e.g., a juvenile de. 
linquent or involuntary hospital inmate 
-is also covered by this section, but not 
under the complicity theory, since com. 
plicity in a noncrime is not an offense. 

Aiding an escapee who was charged 
with or convicted of a felony, or confined 
in a penal institution, aggravates the 
offense to a felony, as do the use or 
threatened use of a deadly weapon by 
the aider and the intentional aiding by 
an institution employee. 

It should be noted that the present 
statutes punish either escape or attempt 
while this section proscribes only 
escape, leaving § 39-901 (criminal at. 
tempt) to cover unsuccessful efforts. 

39-2309. Effect of unlawful custody.-It is no defense to prosecution 
under § 39-2307 or § 39-2308 that the custody was unlawful. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.09. 
Model P. C. § 242.6(3). 

Cross-References: 
"Custody" defined, see § 39-2301. 
"Unlawful" defined, see § 39-107. 

Comment: 
Most of the present Tennessee escape 

statutes require the custody to be lawful, 

e.g., T. C. A. §§ 39-3801 (lawful ar· 
rest), 39-3807 (lawfully confined), and 
39·3809 (lawful.1y detained). However, 
the harm to be prevented by an escape 
offense is the same regardless of the 
lawfulness of the detention. Moreover, 
when a person is in official custody, 
there are legal remedies to challenge his 
confinement; and resort to these reme· 
dies, rathe~ than self.help, is encour· 
aged by this section. 

39-2310. Implements for escape.-(a) An individual, corporation, 
or association commits an offense if, with intent to facilitate escape) 
he introduces into a penal institution, or provides' an inmate with, a 
deadly weapon or anything that may be useful for escape. 

(b) An offense under this section is a class A misdemeanor unless 
the actor introduced or provided a deadly' weapon, in which event the 
offense is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.09. 
N. Y. Rev. Pen. Law §§ 205.20, 205.25. 

1'16 

Cross-References: 
"Association" defined, see § 39-107. 
"Deadly weapon" defined, see § 39-107. 

OBSTRUCTING GOVERNMENTAL OPERATION § 39-2311 

"Escape" defined, see § 3S·2301. 
"Penal institution" defined, see § 39:-

107. . 

Comment: 
This section replaces portions of 

T. C. A. § 39-3804 (aiding and abettin.g 
escape or attempt to escape from p~m. 
tentiary). Although the category of "lm~ 
plement" is very broad-anything that 
may be useful for escape-the required 
culpable mental state-intent to facili
tate escape-is stringent enough to nar-

row the scope of this offense to reach 
what is a form of attempting to facili-
tate an escape. . 

Unlike § 39-2308 (permitting or facili
tating escape), this offense is complete 
regardless of whether the escape is ac-
complished. . 

The offense is a class A misdemeanor 
unless the implement is a deadly weap
on. The aggravating factor is thus the 
nature of the implement rather than the 
charge against the recipient as under 
present law. 

39·2311. Bail jumping and failure to appear.-(a) An inflividual, . 
corporation, or association commits an offense if he intentionally or 
knowingly fails to appear as directed if: 

(1) he has been lawfully served with a subpoena under title 40, 
chapter 18, as ~mended; or 

(2) he has been lawfully served with a criminal summons under 
§ ,10-701 or § 40-1007, as amended; or 

(8) he has been lawfully issued a citation in lieu of arrest under 
§ 40-632, as amended; or 

(4) he has been lawfully released from custody, with or without 
bail, on condition that he subsequently appear at a specified time and 
place. 

(b) It is an exception to the application of this section that the 
appearance is required as an incident of probation or parole. 

(c) It is a defense to prosecution under this section that the actor 
had a reasonable excuse for his failure to appear at the specified time 
and place. 

(d) If the offense for whicll the actor's appearance is required is 
a misdemeanor: 

(1) an offense under subsection (a) (1) is a class C misdemeanor. 
(2) an offense under subsections (a) (2)-(a) (4) is a misde

meanor of the same class. 
(e) If the offense for which. the actor's appearance is required is a 

felony: 
(1) an offense under subsection (a) (1) is a class A misdemeanor. 
(2) an offense under subsections (a) (2)-(a) (4) is a felony of 

the third degree. 

Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

Comment: 
New. 

Cross· References' : 
"Association" defined, see § 39.107. 
"Custody" defined, see § 39.2301. 
Defense explained, see § 39-203. 
Excel?tio~' explained, see § 39-202. . 

h
Pretrial release, 'see T. C. A. tit. 40, 

c . 12, as amended. 

This section comprehensively treats 
the failure to answer to legal process. 
Subsections (a) (l)-(a) (4) specify the 
types of process used in.' 'criminal pro
ceedings to which the application of this 
section is limited. 

Subsection (a) (1) significantly departs 
, from the present sanction for failure to 
'appear after being served lUith a sub:-
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poena. 'r. C. A. § 40-2406 presently au
thorizes only a fine of $250. The effec
tive administration of justice requires a 
stronger enforcement provision so that, 
for example, a witness will be less likely 
to accept a $1000 bribe knowing he will 
net $750 even if prosecuted for failing 
to appear as directed. This code also 
provides significant penalties for tamper
ing with witnesses (§ 39-2105) and sub
ornation of perjury (§ 39-2204). The new 
penalty structure depends upon the se
riousness of the offense being tried. This 
section should prove effective in combat
ing organized crimintA activity in which 
cases witnesses are often intimidated 
or influenced by bribery. 

Subsections (a) (2)-(a) (4) deal uni
formly with persons accused of crime. 
Regal'dless of the legal process used to 
require his presence, the seriousness of 
the offense under this section is related 
to the seriousness of the object offense. 
This section replaces the 1963 bail jump
ing statutes, T. C. A. §§ 39-3813-39-
3815. However, the objective of this sec-

CRIMINAL CODE 

tion goes beyond the present law by 
providing a sanction for failure to ap. 
pear by one released on personal bond or 
recognizance; hopefully this will enCOUr. 
age the use .of alternative methods of 
pretrial release. 

The present law defines the offense as 
intentionally incurring a forfeiture of 
bail and wiUfully leaving the state. Un. 
der this sect.ion the offense is committed 
by an intentional or knowing failure to 
appear at the time and place specified. 
This is currently an alternative provi. 
sion of T. C. A. § 39-3815 prohibiting 
bail jumping by witnesses, who inci. 
dentally are also covered by this sec. 
tion. The defense in subsection (c) places 
the burden of producing evidence on the 
defendant to show an excuse for his 
failure to appear. 

There are administrative sanctions for 
failure to appear in connection with pro· 
bation or parole requirements, and such 
failures are therefore excepted from this 
section. 

39·2312. Barratry.-(a) An individual, corporation, or association 
commits barratry if, with intent to obtain a benefit for himself or to 
harm another: 

(1) he institutes any suit or claim in which he knows he has no 
interest; or 

(2) he institutes any suit or claim that he knows is false; or 
(3) he solicits employment to prosecute or defend a suit or to 

collect a claim. . 
(b) Barratry, when committed by an attorney a~ law, is unpro· 

fessional conduct for purposes of § 29-308. 
(c) Barratry is a class A misdemeanor. 

COMMENTS OF LAW REVISION C,OMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 38.12. 
T. C. A. § 39-3410. 

Cross-References: 
"Association" defined, see § 39-10'1'. 
"Benefit" defined, see § 39-107. 
Disbarment of attorney guilty of bar-

ratry, see T. C. A. §§ 29-308-29-311. 
"Harm" defined, see § 39-107. 

Comment: 
This section restates in simpler terms 

the offense of barratry now found in 
T. C. A. §§ 39-3405-39-3410. Barratry 
is defined to prohibit conduct which tends 
to foment litigation, for purposes other 
than the pursuit of justice, in aituations 
where litigation might not otherwise 
arise. Litigation so fomented imposes a 
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burden on the judicial institutions and 
allows them to be employed as instru· 
ments of oppression or private aggran· 
dizement rather. than for the orderly 
resolution of bona fide disputes. Fur· 
thermore, a lawsuit instituted for the 
purposes proscribed in this section, un· 
justifiably vexes those forced to defend 
the suit. 

The present statute defines barrat!')' 
generally without the requirement of 
intent to obtain benefit or to harm an· 
other. Consequently numerous exceptions 
specified in the present statute are un· 
necessary under this section. 

Barratry by an attorney is punishable 
by disbarment under T. C. A. § 29·30& 
Present T. C. A. § 39-3410 designates 
barratry as unprofessional condu~t 8l 
does subsection (b). The tort remedy for 

ABUSE, OF OFFICE 

malicious prosecution is also available 
for a suit fii,',l maliciously and without 
probable cause. This section maintains 
the criminal sanction to supplement these 

§ 39·2401 

remedies. The authorized punishment is 
the same as that of the present law, a 
class A misdemeanor. 

39·2313. Preelllption.-The legislature by enacting this chapter in
tends to preempt any other regulation of the area covered by this . 
chapter. No governmental subdivision or agency may enact or enforce 
a law that regulates or makes any conduct in the area covered by this 
chapter an offense, a violation, or the subject of a criminal or civil 
penalty or sanction of any kind. 

COMMEN'rs OF LAW REVISION COMMISSION 

Derivation: 
'fex. P. C. Prop. Rev. § 38.13. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Condt1c!;" defined, see § 39·107. 
Effect or code, see § 39·103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com

ment. 

Comment: 
Municipal ordinances presently con

flict with and overlap state law in the 
area of offenses against obstructing gov
ernmental operation. The Code of the 
Metropolitan Government of Nashville 
and Davidson County (1967), for exam. 
pIe, prohibits resisting or interfering 
with officers, § 34-1-1, aiding escape of 
persons in custody, § 34-1-2, and rescuing 
persons in custody, § 34-1-3. These ordi
nances exist even though state law 
clearly proscribes the conduct they cover, 
T. C. A. §§ 39-3104, 39-3801. To eliminate 
this conflict and confusion between state 

and local law, and to prevent future con
flict and confusion, this section makes 
clear the state intends to preempt the 
area of offenses against obstructing gov
ernmental operation and thereby prevent 
governmental subdivisions and agencies 
from enacting or enforcing laws in this 
area. 

Refusal to aid a peace officer, although 
now an offense under T. C. A. § 39-3105, 
was purposely omitted from this code, 
and governmental subdivisions and agen
cies are thus prohibited by this section 
from penalizing or otherwise regUlating 
this conduct. See T. C. A. § 40-634, as 
amended (assisting peace officer). This 
section also forbids, for example, local 
laws punishing failure to report an of
fense, fleeing aftE!r being stopped for in. 
vestigation, or malicious prosecution. In 
addition, of course, laws conflicting with 
the provisions of this chapter are for
bidden, e.g., making unlawfulness of Il.n 
arrest a defense to its resistance, crim
illalizing escape from a juvenile deten
tion home. 

CHAPTER 24 

ABUSE OF OFFICE 
SECTION. 
39-2401. Official misconduct. 
39-2402. Official oppression. 

SECTION. 
39-2403. Misuse of official information. 

39·2401. Official misconduct.-(a) A public servant commits an 
offense if, with intent to obtain a benefit for himself or to harm another 
he intentionally or knowingly: ' 

. (1) commits an act relating to his office or employment that con
stItutes an unauthorized exercise of his oilit;;ial power; or 

(2) commits an act under color of his office or employment that 
exceeds his official power; or 
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(3) refrains from performing a duty that is imposed on him by 
law or that is clearly inherent in the nature of his office or employment; 
or 

(4) violates a law relating to his office or employment. 
(b) For purposes of subsection (n) (2), a public servant commits 

an act under color of his office or employment if he acts or purports 
to act in an official capacity or takes advantage of sllch actual or pur
ported capacity. 

(c) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 39.01. 
N. Y. Rev. Pen. Law § 195.00. 

Cross-References: 
"Act" defined, see § 39-107. 
"Benefit" defined, see § 39-107. 
Bribery and corrupt influence, see ch. 

2l. 
Commercial bribery, see § 39-2042. 
"Harm" defined, see § 39-107. 
Impersonating public servant, see § 39-

2212. 
"Law" defined, see § 39-107. 
Misuse of official information, sec § 39-

2403. 
Official oppression, see § 39-2402. 
"Public servant" defined, see § 39-107. 

Comment: 
This section replaces a large number 

of Tennessee statutes, most of which 
applr. to violations of specific duties by 
speCIfied public servants. E.g., T. C. A. 
§§ 39·3209 (court officer buying property 
solf} through court); 39·3213 (jailer re
fusing to receive committed person into 
custody); 39-3220 (legislator absenting 

self for purpose of obstructing legisla. 
ture); 67-1714 (county offices fa.iling to 
observe requirements of tax law); 40. 
510 (peace officer exceeding authority). 
It pros!!ribes generally misfeasance and 
nonfeasance in public office and provides 
a uniform mens rea requirement and 
penalty structure. 

Unlike some of thEl 'Present statutes 
this section requires intentional and 
knowing violations before the criminal 
sanction is available. Simple negligence 
and incompetence are not appropriate 
concerns of the criminal law. 

This section broadens the coverage of 
present law to embrace the comprehen. 
sive category of public servant, which 
includes, in addition to officers and em· 
ployees of government, jurors and no· 
taries public. 

The four subdivisions of this section 
describe the different ways in which the 
offense can be committed. The public 
servant is responsible for unauthorized 
exercise of his power, acts beyond his 
power, failure to perform a mandatory 
duty, and violation of a law relating to 
his office. 

39-2402. Official oppression.-(a) A public servant acting under 
color of his {':Iffice or employment commits an offense if: 

(1) he intentio:p,ally subjects another to mistreatment or to ar· 
rest, detention, stop, frisk, halt, search, seizure, dispossession, assess
ment, or lien that he knows is unlawful; or 

(2) he intentionally denies or impedes another in the exercise 
or enjoyment of any right, privilege, power, or immunity, knowing his 
cOD,duct is unlawful. 

(b) For purposes of this section, ~ public servant acts under color 
of his office or employment if he acts or purports to act in an official 
capacity or takes advantage of such actual or purported capacity. 

(c) An offense under this section is a class A misdemeanor. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 39.02. 
Model P. C. § 243.1. 

Cross-References: 
Arrest, see T. C. A. tit. 40, chs. 6, 7, as 

amended. 
Frisk, see T. Q. A. § 40-603, as amend. 

cd. 
Halt, see T. C. A. §§ 40-621, 40-622, as 

amended. 
Impersonating public servant, see § 39-

2212. 
Official misconduct, see § 39-240l. 
Public duty justification, see § 39-722. 
"Public servant" aefined, see § 39-107. 
Search, see T. C. A. tit. 40, ch. 8, as 

amended. 
Seizure, see T. C. A. § 40-823, as 

amended. . 

Comment: 
Section 39-2402 is a restatement of the 

present statute on official oppression, 
T. C. A. § 39-3203, and provides the same 
penalty. 

In order to convict a public servant 
of official oppression under this section, 
the state must prove that he intentional
ly acted in one of the ways specified 
with knowledge that his doing so was 
unlawful. The state must also prove 
that the public servant was acting or 
purpor~ing to act in his official capacity 
or takmg advantage of such actual or 
purported capacity, i.e., <>cting under 
color of his office or employment. 

A public servant may be guilty of 
official oppression although he takes no 
aggressive or affirmative action against 
the victim; his denying or impeding the 
victim in securing his legal rights or 
privileges, for example, violates sub
section (a) (2). 

The inclusion of this offense to deter 
and punish official oppression is espe
cially important in view of the code's 
denial of the traditional defense of il
legality to charges of resisting or escap
ing from arrest, search, stop and frisk, 
and custody. 

89-~403. Misuse of official information. -- (a) A public servant 
commIts an offense if, in reliance on information to which he has access 
in his official capacity and which has not been made public: 
. (1) he acquires or. aids another to acquire a pecuniary interest 
In any property, transactIon, or enterprise that may be affected by the 
information; or 

(2) he speCUlates or aids another to speculate on the basis of 
the information. 

(b) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REViSION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 39.03. 
N. H. Prop. Crim. Code § 588.2. 
Mich. Prop. Pen. Code § 4810. 

Cross· References : 
"Public servant" defined, sec § 39-107. 

Comment: 
Th.is ?ffense is new to Tennessee law, 

~ut It IS analogous to several statutes 
In the present law, e.g., T. C. A. §§ 12-
401 (personal interest in public con
tracts) and 12-226 (purchase of state 
Property offered for sale). 

The fiscal integrity of the State may 
be undermined if public servants are 
permitted to profit from confidential in
formation acquired by virtue of their 
positions. Enrichment of in sid ere will 
also disadvantage citizens who deal with 
the insiders in ignorance, and the temp
tation to llrofiteer may motivate public 
servants to delay, slant, or even falsify 
information concerning governmental 
transactions. 

This section does tiot apply to invest
ment 01' speCUlation based on informa
tion available to the public, even though 
the information is not generally know'!!. 
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CRIMINAL CODE 

CHAPTER 25 

DISORDERLY CONDUCT AND RELATED OFFENSES 

SECTION. 
39-2501. 
39-2502. 
39-2503. 

39-25j)4. 

39-2505. 

Disorderly conduct. 
Riot. . 
Obstructing highway or other 

passageway. 
Defense when conduct consists 

of speech or other expres
sion. 

Disru:;;>ting meeting or proces
sion. 

SECTION. 
39-2506. 
39-2507. 
39-2508. 
39-2509. 

39-2510. 
39-2511. 
39-2512. 

False alarm or report. 
Harassment. 
Public intoxication. 
Desecration of venerated 

ject. 
Abuse of corpse. 
Cruelty to animals. 
Preemption. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
The ideal of certainty in the criminal 

law has sometimes been quietly aban
doned in offenses at the lower level of 
the criminal spectrum. In some states 
statutes forbid "disorderly conduct" or 
"breaches of the peace" without defin
ing those terms. In other states statutes 
are more elaborate but no more precise. 
In Texas, for example, it has been ille
gal to assemble for "any illegal object," 
to behave in a "boisterous and tumul
tuous" way and thereby create a danger 
of "illegitimate" alarm, or to be a per
son· "leading an idle, imm'lral or profli
gate Hfe" who has no pTJ perty to sup
port him and who is able to, but does 
not, work. 

Modern draftsmen have commonly 
given no more precision to their defini
tions of disorderly conduct offenses than 
did the authors of nineteenth century 
penal codes. In the 1961 revision of the 
Illinois Criminal Code, for example, of
fenses against public order were largely 
encompa.ssed in the following language: 
"A person commits disorderly conduct 
when he knowingly .•• [d]oes any act 
in such unreasonable manner as to alarm 
or disturb another and to provoke a 
breach of the p.?ace." Ill. Stat. Ann. ch. 
38, § 26-1(1). 

This sacrifice of certainty is, in part, 
a product of necessity. The varieties of 
human mischief are so great that no 
draftsman can anticipate them all, and 
limitations of language prevent the pre
cise description of some mischief that. 
can be anticipated. Neither the Commis
sion's proposal nor any other can, for 
example, precisely define the point at 
which noise in a neighborhood becomes 
so loud that criminal remedies are re
quired. 

The requirement that crimes be pre
cisely defined in advance sel'ves at least 
three separate policies, all of which are 
as applicable to minor as well as more 
serious offenses. First, a man should 
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have fair warning; he should know the 
consequences of his conduct before he 
acts. Second, he should be able to pre. 
pare a defense when a charg-e is brought 
against him. And third, his liberty should 
not be subject to the unconfined discre. 
tion of those who enforce the law; the 
criminal law should be formulated in 
advance by a democratic law-making 
body. 

This last policy may have special im. 
portance in defining minor offenses for 
two reasons .. Arrest is itself a major 
sanction for disorderly conduct, and the 
policeman's need for guidance in this 
increasingly sensitive· area is. unusually 
great. Moreover, persons charged with 
offenses against public order are com· 
monly tried in municipal and general 
sessions courts-where representation 
by counsel is exceptional: where judges 
are not always trained in the lawj 
where, at least in urban areas, large 
caseloads are commonplace; and where 
appeals to higher COUl;'ts are rare. Para· 
doxically, the law applied by lower ju· 
dicial officers has left more to their per· 
sonal, subjective discretion than that 
applied by judges who must meet more 
stringent legal qualifications,. who are 
more carefully reviewed, and who are 
more rigorously confined by procedural 
safeguards. 

The draftsman's principal goal in this 
chapter has been to apply the usual 
principles of criminal draftsmanship to 
minor offenses~ffenses that have tra· 
ditionally been regarded as "catch-ails" 
and that have sometimes been defined-. 
with an almost deliberate imprecision. 

The results of the Commission'S efforts 
should, of course, be evaluated in t?e 
context of the entire Criminal Code. DlS~ 
orderly conduct and related offenses cov:r 
a narrower field in this chapter t~al! laln 
current Tennessee law, but the prmclp 
reason is not that the Commission has 
!t!galized much previously outlawed be
haviu;::., Instead, the Commission has 

DISORDERLY CONDUCT 

chosen to treat many problems tradi
tionally regarded as disorderly conduct 
problems tinder other sections of the 
Criminal Code. 

Similarly, this code includes statutes 
concerning criminal trespass, criminal 
mischief, obstructing highways and oth
er passageways, and disrupting meetings 
or processions. In each instance, the at
tempt has been to provide a more precise 
mechanism for resolving problems that, 
in the past, have been treated under 

§ 39-2501 

broad-gauged disorderly conduct provi
sions. 

The possibility remains, of course, 
that despite the Commission'S best efforts 
some unanticipated forms of disorder 
may fall outside the scope of this chap
ter. On occasiGn, certainty in the crimi
nal law inevitably involves a cost to 
law enforcement. This chnpter proceeds 
on the view that the cost is worth pay
ing, for to underpenalize rather than 
overpenalize has always been the course 
of liberty. 

39-2501. Disorderly conduct.-(a) An individual, corporation, or 
association commits disorderly conduct if he intentionally or knowingly: 

(1) creates, by chemical means, a noxious and unreasonable odor 
in a public place; or 

(2) abuses or threatens a person in a public place in a manner 
offensive to a person of reasonable sensibilities; or 

(3) makes unreasonable noise in a public place, or near a private 
residence that he has no right to occupy; or 

(4) fights with another in a public place; or 
(5) discharges a firearm in a public place; or 
(6) displays a deadly weapon in a public place in a manner calcu

lated to alarm. 
(b) . It. is a defense to prosecution under subsection (a) (2) that the 

actor had reasonable provocation for his abusive or threatening con
duct. 

(c) For purposes of this seetion, "public place" means any place 
to which the public or a substan.tial portion of the public has access and 
includes, but is not limited to, streets, highways, and the common 
areas of schools, hospitals, apartment houses, office buildings, transport 
facilities, and shops. An act is deemed to occur in a public place or near 
a private residence if it produces its offensive or proscribed conse
quences in the public place or near the private residence. 

(d) An offense under subsections (a) (l)-(a) (4) is a class C mis
demeanor; an offense under subsection (a) (5) or (a) (6) is a class B 
misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 42.01. 

Cross-References: 
f.issaul~, see § 39-1401. 

. i\ssoClation" defined, see § 39-107. 
Cr!m!nal mischief, see § 39-1603. 
~nmlnal trespass, see § 39-1803. 

D
Deadly weapon" defined, see § 39-107. 
efense explained, see § 39-203. 

Defense when conduct consists of 
spee.eh or .other expression, see § 39-2504. 

§ 
Dlsruptmg meeting or procession see 
39-2505. ' 

"Firearm" defined, see § 39-107. 
Obstructing highway, see § 39-2503. 
Prohibited weapons, see § 39-2803. 
Public intoxication, see § 39-2508. 
Riot, see § 39-2502. 

Comment:' 
Except in cases involving the use or 

display of a deadly weapon, this section 
~reats disorderly conduct as a class C 
misdemeanor, which is punishable by u 
maximum of 10 days and a $50 fine. The 
present Tennessee statute for disturbing 
the peace authorizes a fine of $50 to 
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$500 and, in the discretion of the cou.rt, 
imprisonment in the workhouse for 90 
days, T. C. A. § 39-1213. Offenses defined 
in subsections (a) (1)-(a) (4) are not se
rious enough to justify such imprison
ment. The utilization or display of a 
firearm or deadly weapon in a public 
place is of sufficient danger to justify 
three months' imprisonment. Also, note 
that the conduct proscribed by subsection 
(a) (3) may give rise to a charge of as
sault if the conduct is such as to cause 
the person tlU'C~atened to fear imminent 
bodily injury. See § 39-14.01. 

reasonably calculated to provoke a breatb 
of the peace before it can be punished. 
The standard to be used in this subset
tion is close enough to .the reasonable 
prudent man test of tort law to be easily 
applied by,iudge or jury. 

Subsection (b) provides a defense ~ , 
prosecution under subsection (a) (2) U 
the actor has reasonable provocation for 
his threatening or abusive behavior. The 
reasonableness of the provocation mus~ 
of course, be measured in terms of the 
seriousness of the threat or abuse thaI 
followed. 

Subsection (a)(3), which prohibits un. " 
The Public Place Concept. reasonable noise in a public place or near 

The requirement that disorderly con- a private residence, is new to the law of 
duct occur in a public place is new to Tennessee. See T. C. A. § 39-1207 (dig. 
Tennessee: the Tennessee common law turbing a cemetery by noise). It is an 
on breach of the peace required a dis- offense under this section to disturb a 
ruption of public tranquility. 'State ex private residence, but only when the 
reI. Thompson v. Reichman, 135 Tenn. actor has no legal right to occupy the 
653, 188 S. W. 225 (1916), and the pres- residence. It was deemed inappropriate 
ent statute, T. C. A. § 39-1213, requires to punish a man for making excessire 
a disturbance of the peace of others. noise in or near his own house, at leasl 
This requirement reflects the view that 'when only his fellow occupants are dig. 
a disorderly conduct statute is not a turbed. 
suitable instrument for regulating what Subsection (a) (4), prohibits fighting 
the Model Penal Code draftsmen have in a public place and is new to Tennes· 
called "intramural or intrafamilial dis- see law. It should be noted, however, 
putes." Unlike the Model Penal Code, that selfadefense and other principles 
however this section recognizes one ex- of justification (flee ch. 7) apply to of· ' 
ception to its requirement that disorder- fenses against pubH.c order. 
ly conduct occur in a public place. Subsections (a) (5) and (6) prohibit 
Unreasonable noise near a private resi- the "alarming" or "frightening" display 
dence however isolated, should not be 1 d th 
viewed as private or intramural behav- of firearms in ii. ~ublic place, an e 
ior. This behavior should remain subje~t firing of firearms in a public place. 
to sanction as disorderly conduct, as It • The first clause in present T. C. A. 
is under existing law. § 39-1213, and a similar clause in the 

original section (Tenn. Pub. Acts 196~ 
ch. 236) prohibiting "violent, profane, 
indecent, offensive or boisterous condud" 
or language" have been declared uncon· 
stitutional. The original section was d~ 
clared unconstitutional because it 

Types of Disorderly Conduct. 
Throughout ch. 25 the view that dis

orderly behavior should be punished only 
when it is likely to provoke a breach of 
the peace has been rejected .. The: offen
sive character of the behaVIor Itself
what the actor did-provides the occa
sion for punishment under this chapter, 
and the anticipated reaction of victims 
and bystanders is immaterial. 

Subsection (a)(l/, w}lich outlaws the 
creation of noxious and unreasonable 
odors in a public place, is the code's 
"stink bomb" provision. This offense is 
new to the law of Tennessee, although 
it possibly was included in T. C. A. § 39-
1213. 

Subsection (a)(2), which concerns 
threats and verbal abuse i.n a public 
place, is broader than existing law. 
Current law, T. C. A. § 39-1213t does not 
specifically prohibit any form of threat, 
and it requires that verbal abuse be 
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to give fair warning to the public 85 
required by the due process clause of th,e 
fourteenth amendment, and because fi 
was overboard in limiting speech ~ 
tected by the first amendment.!!" " 
Original Fayette County Civic and W~ '" 
fare Leagne, Inc. v. Ellington, 309 FtIl> .' ' 
Supp. 89 (W.D. Tenn. 1970). The pres- , 
ent section, as amended by Tenn. Pu~ 
Acts 1970, ch. 581, was also declared un
constitutional due to overbreadth. Bax· 
ter v. Ellington, 318 Fed. 
(E.D. Tenn. 1970). The 
is of the opinion that the 
of such speech and conduct is 
an abridgement of constitut~o?al . 
ties. Therefore, no> such prOVIsIon IS 
cluded in the chapter. 

DISORDERLY CONDUCT § 39-2503 

39-2502. Riot.-(a) An individual, corporation, or association com
mits an offense if he intentionally joins with three (3) or more other 
person~ in a violent course of disorderly conduct. 

(b) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. §,42.02. 

Cross-References: 
Aggravated assault, see § 39-14.02. 
Arsoll, see § 39-1602. ' 
"Association" defined, see § 39-107; 
Criminal responsibility for conduct of 

another, see § 39-502. 
Disorderly conduct, see § 39-2501. 
Disrupting meeting, see § 39-2505. 
Incitement to l'iot, see ch. 5, subch. A; 

eh.9. , 
Obstructing highway, see § 39-2503. 
Parties to offenses, see § 39-501. 

Comment: " 
This section continues much of the 

present Tennessee law on rioting. Title 
39, ch. 51 of the Tennessee Code IJro
scribes participation in a riot: It. • • a 
public disturbance involving an act or 
nets of violence by one or more persons 
who is or are part of· an assemblage of 
three (3) or more persons .••. " T. C. A. 
§§ 39-5101, 39-5102. The sections on 
criminal responsibility for the conduct of 
another (§ 39-502) and parties to of
fenses (§ 39-501) make it clear that all 
parties participating in a riot are respon
sible for the 'conduct of others whom 

they aided or caused to riot, even though 
the persons so led or aided are innocent 
or irresponsible. See T. C. A. § 39-5114. 
Furthermore, the actions proscribed by 
T. C. A. §§ 39-5101--39-5116 are either 
made criminal offenses by this section or 
other sections in the Criminal Code. For 
example, T. C. A. § 39-5107, causing the 
fire of a building by the use of a fire 
bomb, is covered by the offense of arson 
(§ 39-1603) which prescribes similar pen
ames. Additionally, causing injury to a 
person by use of a fire bomb, T. C. A. 
§ H9-5108, is within the offense of ag
gravated assault (§ 39-1402). The re
maining offenses in the present T. C. A. 
§§ 39-5101-39-5116 are dealt with in 
other sections 'of the Criminal Code in 
a more precise fashion. See, e.g., § 39-
2503. 

The Commission recognizes that behav
ior by a group is often more alarming, 
more dangerous, and more difficult to 
control than behavior by an individual. 
Because the penalties provided for dis
orderly conduct in this draft are highly 
restricted, it was felt desirable to a\.l
thorize a wider range of sentencing al
ternatives in cases of group activity. 

39-2503. Obstructing highway or other passageway.-(a) An indi
vidual, corporation, or association commits an offense if without legal 
privilege he intentionally. knowingly, or recklessly: . 

(1) obstructs a highway; street; sidewalk; rail.way; waterway; 
elevator, aisle, or hallway to which the public or a substantial portion 
of the public has access; or any other ,place used for the passage of 
persons, vehicles, or conveyances, whether the obstruction arises from 
his acts alone or from his aci;s and the acts of others; or 

(2) disobeys a reasonable request or order to move issued by a 
person: he knows to be a peace officer, a fireman, or a person with au
thority to control the use of the premises: 

(A) to prevent obstruction of a highway or passageway; or 
, . (B) to maintain public safety by dispersing those gathered in 

dangerous proximity to a fire, riot, or other hazard. 
(b) For purposes of this section, "obstruct" means to render im

pa~sa.ble or to render passage unreasonably inconvenient or potentially 
lllJunous to persons orpl'operty. 

(c) An offense under this section is a class B misdemeanor. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.03. 

Cross-References : 
"Association" defined, see § 39-107. 
Criminal trespass, see § 39-1803. 
Defense when conduct consists of 

speech ',or other expression, see § 39-2504. 
Disrupting meeting, see § 39-2505. 
"Peace officer" defined, see § 39-107. 
Public intoxication, see § 39-2508. 
Riot, see § 39-2502. 

Comment: 
'I'he current Tennessee Code proscribes 

the throwing of sharp objects (glass) or 
banana peels on the streets or sidewalks 
(1'. C. A. § 39-2302), obstructing roads, 
alleys, and commons (T. C. A. § 39-
2303), obstructing railroad tracks (T. 
C. A. § 39-3604), and obstructing roads 
(T. C. A. § 54-925). These statutes do 
not adequately define the offense of an 
unprivileged obstruction of any place 
used for the passage of persons or ve
hicles so as to include protection of all 
such passages, e.g., a hallway, a campus 
building. 

'I'he phrase "without legal privilege" 
would, of course, be redundant if it re
ferred only to the principles of justifica
tion set forth in ch. 7. Its primary func
tion, however, is to incorporate privileges 
from the civil law. For example, the 

manager of a supermarket is sureiy 
privileged to close one of the store's 
shopping aisles, although the same act 
by a customer might constitute an ille. 
gal obstruction of the passageway. The 
store manager's closing of the aisle is 
not specifically justified under ch. 7, 
however, and this section therefore in. 
corporates the applicable privilege from 
the law of property and agency. It 
should be emphasized that although the 
phrase "without ,legal privilege" author. 
izes courts to "borrow" existing privi. 
leges from other branches of law, it 
does not allow them to create new priv· 
ileges whenever they believe that cOn· 
viction would be unjust. 

Some of the language of this section 
was derived from Model Penal Code 
§ 250.7. The section is, however, broader 
than the Model Penal Code in that it 
applies to private as well as public pas· 
sageways, and in that it requires memo 
bers of a crowd t') obey "unofficial" 
orders to disperse under certain circum· 
stances. The MoJcl Penal Code also con· 
tains special provisions to prevent ,the 
arrest of a speaker for obstructing a 
highway or passageway when the police 
could remedy the obstruction by con· 
trolling the size or location of his audio 
ence. Under this chapter the problem of 
the obstructing audience is treated in 
the next section, § 39-2504. 

39-2504. Defense when conduct consists of speech or other expres· 
Sioll.-(a) If conduct that would otherwise violate § 39-2501 (a)(4) 
or § 39-2503 consists of speech or other communication, or of gathering 
with others to hear or observe such speech or communication, or of 
gathering with others to picket or otherwise express in a nonvi?lent 
manner a position on social, economic, political, or religious questIOns, 
the actor must be ordered to move, disperse, or otherwise remedy th6 
violation prior to his arrest if he has not yet intentionally and sub
stantially harmed the interest of others. 

(b) The order required by this section may be given by a peace 
officer or, when a peace officer is not immediately available, by anY 
person affected by the violation. 

(c) It is a defense to prosecution under § 39-2501 (a) (3) or § 39· 
2503: 

(1) that in circumstances in which this section requires an order, 
no order was given; or 

(2) that an order, if given, was manifestly unl'easonable in 
scope or content; or 

(3) that an order, if given, was obeyed. 
(d) For purposes of subsection (c) (2) : 

(1) an order to move, addressed to. a pers~n who.se spe~ch, or 
other communication attracts an obstructmg audIence, IS mamfestly 
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unreasonable if the obstruction can be effectively remedied by, police 
control of the size or location of the audience; 

(2) an order to move, disperse, or otherwise remedy a violation 
is manifestly umeasonable if measures less restrictive of freedom of 
communication and assembly are readily available. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.04. 

Cross-References: 
Defense explained, see § 39-203. 
Disorderly conduct, see § 39-2501. 
"Harm" defined, see § 39-107. 
Obstructing highway, see § 39-2503. 

Comment: 
This section establishes general guide

lines for resolving 'certain problems of 
speech and communication that often 
arise in the area of offenses against pub
lic order. 

Despite the use of some undeniably 
vague language, this section represents 

, an advance in specificity over the law 
currently in effect throughout the 
United States. The problems with which 

, it deals have, l..'1 the main, been handled 
by general disorderly COIfduct provisions, 
which, in turn, have been qualified by 
general constitutional guarantees. The 
problem of ensuring free expression in 
public places has thus been relegated to 
the uncertain course of adjudication un
der the first amendment. 

, The section may diminish the role of 
first amendment litigation by giving 

, speakers and demonstrators specific 
, ~arning when they begin to impinge on 

mterests that are properly protected by 
the criminal law. At the same time, the 
section is flexible, and obviously does 
not attempt to resolve all the constitu
tional issues that may arise in demon-

stration cases, or, for example, to per
form the tasks of a municipal parade 
ordinance. 

The section's chief function is to ex
press two basic legislative policies: first, 
that in cases involving the expression of 
a political or social viewpoint, the use 
of on-the-spot directives is pr! ,ierable to 
the immediate use of criminal sanctions; 
and second, that on-the-spot directives 
should be designed to restrict freedom of 
communication and assembly to the 
smallest extent practicable. 

As suggested, the section is little more 
than an expression of policy. It does 
contain an escape valve. Once a court 
has concluded that a defendant has vio
lated some section of the code, it may 
conclude that he has also harmed the 
interests of others in a substantial and 
intentional way. In that event, on-the
spot correction is not required. This ex
emption is, of course, meant to be con
strued in a limited spirit, to dispense 
with the requirement of on-the-spot 
correction only when deliberate and se
rious harm has already occurred. 

It should be noted that this section 
does not provide a defense when the 
actor's crime consists of the use of 
coarse and obviously offensive language, 
01' of other forms of language that are 
deliberately designed to harass; nor does 
the section apply when the actor, has 
engaged in violence of any sort, even if 
he maintains that the violence was a 
fOJ:m of social protest. 

39-2505. Disrupting meeting or procession. - (a) An individual, 
corp?l'ation, or association commits an offense if, intending to prevent 
or dIsrupt a lawful meeting, procession, or gathering, he substantially 

,. obst~~cts o~' interferes with the meeting, procession, or gathering by 
" phYSIcal action, verbal utterance, or any other means. 

(b) An offense under this section is a class B misdemeanor. 

COMMENTS OF J-1AW REVISION COMMISSION 
Derivation: 

" Tex. p, C. Prop. Rev. § 42.05. 

Cross-References: 
~~ss()ciation" defined, see § 39-107. 
Isorder~y conduct, see § 39-2501. 

ObstrUcting highway, see § 39-2503. 

Public intoxication, see § 39-2508. 
Riot, see § 39-2502. 

Comment: 
The purpose of this section is to penal

ize offensive utterances which may not 
be sufficient to constitute disorderly con-
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duct but which are clearly inappropriate 
and purposely directed at a disruptive 
goal. The present Tennessee statutory 
provisions only protect the tranquility 
of certain types of gatherings: religious, 
educational, literary, or temperance as-

CRIMINAL CODE 

semblies, T. C. A. § 39-1204. This see. 
tion is a restatement of the statutory 
and common-law limitations on disrupt. 
ing meetings. See State v. Watkins, 123 
Tenn. 502, 130 S. W. 839 (1910). 

39·2506. False alarm or report.-(a) An individual, corporation, 
or association commits an offense if he intentionally initiates or circu. 
lates a report of a present, past, or impending bombing, fire, offens~ 
or other emergency, knowing that the report is false or baseless an~ ; " 
intending or knowing: 

(1) that it will cause action of any sort by an official or volunteer· 
agency organized to deal with emergencies; or 

(2) that it will place a person in fear of imminent serious bodily 
injury; or 

(3) that it will prevent or interrupt the occupation of any build· . 
ing, room, place of assembly, place to which the public has access, or· 
aircraft, automobile, or other form of conveyance. 

(b) An offense under this section is a class B misdemeanor unless 
the actor's intent is to prevent or interrupt the occupation of a build· 
ing, a place to which the public has access, or a facility of public trans· 
portation operated by a common carrier, in which event the offense 
is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.06. 

Cross-References: 

ing. Subsection (a) (1) extends the pre~ 
ent law on false fire alarms, T. C. A. 
§ 39-2215, to cover false alarms for 
ambulances and other emergencies of 
the type dealt with by official or volun· 
teer agencies organized for that purpose 

This section is not intended to reach 

"Agency" defined, see § 39-107. 
Assatllt, see § 39-1401. 
/'Association" defined, see § 39·107. 
"Serious bodily injury" defined, 

§ 39-107. 
Terroristic threat, see § 39-1405. 

Comment: 

see situations in which a person causes terror 
or public inconvenience by threaten' 
ing to \:ommit a crime himself; those sit· 
uations are the subject of § 39-1405 (ter' . 
roristic threat). The two sections largely 
complement each other, however, sine! 
the Commission's object is to ensure 
that no form of misconduct falls into I 
"no man's land" between the two provi-

This section proscribes not only false 
alarms to agencies of public safety but, 
in addition, false alarms to members of 
the public. It is, in several respects, 
bronder than existing Tennessee law. 
T. C. A. §39-1411 prohibits any false and 
malicious report that a bomb has been 
placed in or near any building or struc· 
ture. Subsections (a) (2)-(a) (3) cover 
similar threats and those which place 
any person in fear of imminent serious 
bodily injury whether or not that per· 
son is in or near a structure or build· 

sions. Similar tions 
the inclusion of 
and alarms to members of the 
a single section. Both this 
§ 39-1405 will simplify pleading and 
vent the development of technical 
tinctions between closely similar 
tions. 

39·2507. Harassment.-(a) An individual, corporation, or 
tion commits an offense if he intentionally: 

(1) communicates by telephone or in writing in a manner 
and offensive to a person of reasonable sensibilities, and by this 
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intentionaUy, knowingly, or recklessly annoys or alarms the recipient; 
or 

(2) threatens, by telephone or in writing, to take unlawful action 
against any person, and by this action intentionally, knowingly, or 
recklessly annoys or alarms the recipient; or 

(3) places one or more telephone calls anonymously, or at an 
inconvenient hour, or in an offensively repetitious manner, or without 
a legitimate purpose of communication, and by this action intentionally, 
knowingly, or recklessly annoys or alarms the recipient. 

(b) FOI; purposes of subsection (a) (3), a person places a telephone 
. call as soon as he dials a complete telephone number, whether or not a 
conversation ensues. 

(c) An offense under this section is a class C misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.07. 
Mich. Prop. Pen. Code § 5535. 
Model P. C. § 250.4. 

Cross· References : 
Assault, see § 39-1401. 
IIAssociation" defined, see § 39-107. 
False alarm or report, see § 39-2506. 
Terroristic threat, see § 39-1405. 

Comment: 
This section! which is concern~d pri· 

marily with Ollscene or hal'aI.lsing tele
phone calls, is a restatement of the pres· 
ent Tennessee law, T. C. A. § 39-3002. 
The only significant change in the exist
ing law is the extension of criminal 
sanctions to include harassment by writ
ing. 

39·2508. Public intoxication.-(a) An individual commits an of
fense if he appears in a public place under the influence of alcohol or 
anyother substance, to the degree that, under the circumstances then 
existing, it is likely that he may endanger himself or another. 

(b) For purposes of this section, "public place" means any place 
to which the public or a substantial portion of the public has access and 
includes, but is not limited to, streets, highways, and the common 
areas of schools~ hospitals, apartment houses, office buildings, tran's-
port facilities, and shops.· -
. (.c). A peace officer or magistrate may release from custody an 
mdlVldual al'l'ested under this section if he believes imprisonment is 
unnecessary for the protection of the individual or another. 

(d) An offense under this section is a class C misdemeanor. 

COMMENTS OF LAW REVISIO!f COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 42.08. 
Cal. Pen. Code Ann. § 849. 
Model P. C. § 250.5. . 

Cross.References: 
D~fense explained, see § 39-203. 
~Mor~erly conduct, see § 39-2501. 

105 aglstl'ate" defined, see T. C. A. § 40-
/I' as amended. 
Peace officer" defined, see § 39-107. 

Comment: 
There were two million arrests for the 

offense of public intoxication in 1965, 
one for every three arrests in America. 
See President's Commission on Law En
forcement and Administration of Justice, 
Task Force Report: Drunkenness Of. 
fenses 1 (1967). There is evidence that 
a large number of those arrested had a 
Jengthy history of prior drunkenness ar. 
rests, and that a disproportionate num-
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ber were poor persons living in slums. 
The result is that alcoholics become part 
of the "revolving door" system in which 
they are arrested, convicted, fined and, 
unable to pay the fine, jailed for several 
days. 

The chronic alcoholic should be treat
ed as a sick person rather than a crimi
nal, but adequate treatment facilities 
are 'not currently available. Model legis
lation designed to treat alcoholism as a 
medical-social problem has been pro
posed, see Alcoholism and Intoxication 
Treatment Act, National Institute of 
Mental Health (Final Draft: 1969). 
When treatment facilities become aVRil
able, the Commission recommends that 
the legislature consider implementing 
this model act. 

Some courts have held that a chronic 
alcoholic cannot be constitutionally con
victed under a drunkenness statute, e.g., 
Easter v. District of Columbia, 361 Fed. 
(2d) 50 (D.C. Cir. 1966) j Driver v. 
Hinnant, 356 Fed. (2d) 761 (4th Cir. 
1966) j State v. Fearon, 283 Minn. 90, 
166 N. W. (2d) 720 (1969). However, 
the Supreme Court in Powell v. Texas, 
392 U. S. 514 (1968), rejected the argu
ment that the eighth amendment's pro
hibition against cruel and unusual pun
ishment automatically prevented the 
conviction of a chronic alcoholic for being 
drunk in a public place. Accord, Seattle 
v. Hill, 72 Wash. (2d) 786, 435 P. (2d) 
692 (1967) j People v. Hoy, 380 Mich. 

597, 158 N. W. (2d) 436 (1968) j Vick t .. 
State, 453 P. (2d) 342 (Al;o,ska 1969). . 

This section alters the present Tenne~ 
see common-law offense of public drunk. 
enness. Smith v. Fielden, 205 Tenn. 313 
326 S. W. (2d) 476 (1959). The present 
offense merely requires that an ind~ 
vidual be publicly intoxicated, whether 
or not he is a danger to himself or 
other3 as required by subsection (a)(I), 
Inman v. State, 195 Tenn. 303, 259 S. w, 
(2d) 531 (1953). 

Two statutory prohibitions of intoxi. 
cation on passenger cOllveyancea an! .... 
hospital premises, T. C. A. §§ 39-2518 anl .. 
39-2519, were 'tb<l'mtly repealed by Ten~ 
Pub. Acts 1972, c.u. 599. That act pr~ 
vided for suspend€Jd sentences and pr~ 
bationary release for treatment at I 
state or community treatment facili~ 
with the imposition of the original sen· 
tence of up to 60 days and $50 as in
centive for the probationer to comple~ 
the rehabilitative treatment. 

Although the Commission does notbe. .. 
lieve public intoxication serious enough. 
to warrant imprisonment, the offense· 
has been reluctantly graded a class C . 
misdemeanor to allow the regular p~ .. 
bation and suspended sentence provi. 
sions to accomplish the commendable 
purposes of the recent act where such 
rehabilitative services are available. 

Subsection (c) is derived from Cali· 
fornk !"w and validates present polie! 
practice. 

39-2509. Desecration of venerated object.-(a) An individual, cor· 
poration, or association commits an offense if he intentionally dese
crates: 

(1) a place of worship or burial; or 
(2) a state or national flag. 

(b) For purposes of this section, "desecrate" means deface, damag~ 
or otherwise physically mistreat in a way that the actor lm0'Ys will 
offend a person of l'easonable sensibilities likely to observe or dIScover 
his action. 

(c) An offense under this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.09. 
Model P. C. § 250.9. 

Cross-References: 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1603. 
Criminal trespass, see § 39-18113. 

Comment: 
This section, although derived from 

the Model Penal Code, is somewhat 
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broader than that code in several 
spects. It requires only that the 
conduct be known to be offensive to I 
man 01 reasonable sensibilities. 

Although the section is broader 
the Model Penal Code, its l1al~-ae5e"·· 
tion provisions are less 
those of pl'esent law. T. C. A. 
declares that any person who " .•• 
publicly mutilate, deface, defile, 
trample upon, or by word or 
contempt upon •• • " anyfiag or 

" il 
i\ 
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of the State. of Tennessee or the United 
States shall be punishable by a fine of 
not more than $3000 or 3 years imprison
ment or both. Additionally, destruction 
of the United States flag is punishable 
by imprisonment of 1-3 years or a $500-
~1000 fine or both, T. C. A. § 39-1607. In 
a rarl'ly enforced provision, Tennessee 
law ruso prohibits advertising with, or 
on tbe flag of this state or the United 
s~tes, T. C. A. §§ 39-1602, 39-1604, 39-
1605. The depiction of a flag without 
any words thereon and disconnected 
with any advertisement, as well as acts 

. permitted. by' the statutes of the United 
States are exempt from criminal sanc
tions, T. C. A. § 39-1604. 

In prohibiting desecration of the flag 
"by word" the current statute is uncon
stitutional. Street v.New York, 394 
U. S. 576 (1969). Moreover, although the 
Commission concluded that the psycho-

.§ 39-2511 

logical affront involved in flag desecra
tion justifies its treatment as a crime, 
the present law's 3-year and/or $3000 
fine penalty is excessive. Restraint,. the 
Commission believes, is often a sign, not 
of weakness, but of self-conti,dence. 
While the use of our state and national 
flags for commercial advertising ,Is not 
condoned, such actions should not be 
the subject of criminal sanctions. Fur
thermore, this heretofore seldom en
forced prohibition, has a great potential 
for inequitable and discriminatory appli
cation. 

The preSEnt statutory provisions on 
the desecration of graves, T. C. A. §§ 89-
2101, 39-4506, 46-118, are continued as 
offenses under this section or fall within 
the provisions of § 39-1603 (criminal 
mischief). Additionally, subsection (a) 
(2) extends the protection of law to 
places of worship. 

39·2510. Abuse of corpse.-(a) An individual, corporation, or as
sociation commits an offense if without legal privilege he intentionally 
or knowingly: 

(1) physically mistreats a corpse in a manner offensive to a 
person of reasonable sensibilities; or 

(2) disinters or dissects a corpse that has been buried or other
wise interred. 

(b) An offense tinder this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 42.10. 

Cross-References: 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1603. 
Desecration of a venerated object, see 

§ 39·2509. 
Theft, see ch. 19. 

graves with intent to steal therefrom, 
'f. C. A. § 39-2104, has been treated in ch. 
19 (theft). Likewise, the contemporary 
section on destruction or injury to ceme
tery property, T. C. A. § 39-2101, has 
been covered by the sections on criminal 
mischief, ~ 39-1603 and desecrction of 
venerated objp.cts, § 39-2509. The re-

"Without legal privilege," 
2503 comment. 

mainder of tit. 39, ch. 21 of the Tennes
see § 39- see Code has been consolidated in this 

section, which expands the existing law 
by making any offensive treatment of Comment: 

This section is a compilation of the 
present criminal law relating to graves 
and dead bodies, T. C. A. §§ 39-2101-39-
2107. The present section on opening 

a corpse an offense. The offensive treat
ment is the same whether the abuse of 
the corpse takes the form of gross 
neglect, mutilation, or sexual abuse. 

39·2511. Cruelty t~ anima)s.-(a) An individual, corporation, or 
association commits an offense if he intentionally or knowingly: 

(1) tortures or grossly overworks an animal; or . 

f 
(2) fails unreasonably to provide necessary food, care, or shelter 

or an animal -in his custody; or 
(3) abandons unreasonably an animal in his custody; or 
(4) transports or confines an animal in a cruel manner; or 
(5) causes one animal to fight with another ;01' 
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(6) inflicts burns, cuts, lacerations, or other injuries or pain. 
by any method, including blistering compounds, to the legs or hoov~ 
of horses in order to make them sore. for the purpose of competition in 
horse shows and similar events. 

(b) It is a defense to prosecution under this section that the actor 
was engaged in accepted veterinary practices or bona fide experimenta. 
tio:p. for scientific research. 

(c) For purposes of this section, "animal" means a domesticated 
living creatnre or a wild living creature previously captured. "Animarl 

does not include an uncaptured wild creature or a wild creature whose 
capture was accomplished by conduct at issue under this section. 

(d) An offense u'llder this section is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
'l'ex. P. C. Prop. Rev. § 42.11. 

C.~osB-ReferellceB : 
"Association" defined, see § 39-107. 
Criminal mischief, see § 39-1003. 
Defense explained, see § 39-203. 
"Effective consent" defined, see § 39-

107. 
Game laws, see T. C. A. tit. 51. 
Theft, sec ch. 19. 
"Without legal privilege," see § 39-

2503 comment. 

Comment: 
This section is SUbstantially simpler 

than existing law. Presently, T. C. A. 
§ 39·402 proscribes the willful killing of 
any horse, mare, gelding, etc. of an
other. Such killing has been deleted from 
this section as it is adequately covered 
by the section on criminal mischief, 
§ 30·1603. T. C. A. §§ 39.403-39.406, 
39·408, 39·423, 39-424, are completely 
covel'ed by subsections (a) (l)-(a) (5), 
Subsection (a) (0) is a restatement of 
T. C. A. § 39·420 which proscribes the 
intentional Qr knowing soring of the 

hooves and legs of horses for competi, 
tion purposes. 

The squabbles and disputes of a fron· 
tier society come to life in the present 
Tennessee Code's provisions on anima!!, 
but the Code's elaboration has not yield. 
ed. precision. By contrast, this section 
describes in simple, understandable 
terms the conduct that virtually all stat· 
utes in this area seek to proscribe. 

This section does not contain many 
section:!! currently found in T. O. A. 
§§ 39·401-39·424 relative to the POWell 
and pl'ivilegel! of societies for the pre
vention of cruelty to animals. The Com· 
mission was of the opinion that thase 
sections were not amenable to inclUSIon 
in this code. 

The protection of this section is lim· 
ited to domesticated animals (pets an! 
livestock) and to captured wild animals, 
as is th~t of present law. See T. C. A. 
§ 39-401. Inhumane ~ethods of ~untin~1 
trapping, or capturmg other wJ!d anr 
mals are properly the subject ~f .the 
game laws rather than the CnminIJ 
Code. 

39-2512. Preemption.-The legislature by enacting this ~hapter i~· 
tends to preempt any other regulatiori of the area covered by this 
chapter. No governmental subdivision or agency may enact or enfor~ 
a law that regulates or makes any conduct in the area covered by t~ 
chapter an offense, a violation, or the subject of a criminal or Civil 

penalty or sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tc."C. P. 0., Prop. Rev. § 42.12. 

Cross· References: 
"Agency" defined, see § 39·107. 
"Conduct" defined, see § 39-107. 
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Effect of code, see § 39·103. 
"Government" defined, see § 39·107, 
"Law" defined, see § 39-107. 
Preemption by code, Ilee § 39·103 

ment. . 

PUBLIC INDECENCY 

Comment: 
Municipal ordinances presently conflict 

with and overlap state law in the area 
of disorderly conduct and related of
fenses against public order. The Code 
of the Metropolitan Government of 
Nashville and Davidson County (1967), 
for example, prohibits disorderly con
duct, § 29·1-15; drunkenness or intoxica
tion, § 29·1-20; assembling to disturb cit
izens or travelers, § 29-1-4; false alarms, 
§ 29.1.21; and indecent acts, gestures or 
language, § 29-1-32, These offenses and 
others are covered by the present state 

. law. To eliminate this conflict and con
fusion between state and local law, and 
to prevent future conflict and confusion, 
§ 39.2512 makes clear the state intends 
to preempt the area of disorderly con
duct and related offenses against pub· 
lic order and thereby prevent govern-

§ 89·2601 

mental subdivisions and agencies from 
enacting or enforcing laws in this area. 

This chapter deals .!:omprehensively 
with disorderly conduct alid related of
fenses against public order, und forms of 
disorderly-type conduct omitted from 
this chapter (and not covered else
where in the code) are purposely ex
empted from criminal sanction. Thus, 
a governmental subdivision 01' agency 
may not enact or enforce a law crimi
nalizing vagrancy or loitering, for ex
ample, or dil'ecting abusive language at 
a peace officer, or wearing a mask in 
public. In addition, of course, laws con
flicting with thr; provisions of this chap
ter-e.g., redefining the public place c<:-'I.1-
cept, prohiJ:.lting drunkenness in a 
private residence, punishing negligent 01' 
reckless desecration of a flag, are pro
hibited. 

CHAPTER 26 

PUBLIC INDECENCY 

SECTION. 
Subchapter A. P.rostitution 

39·2601. Chapter definitions. 
39·2602. Prostitution. 
39·2603. Promotion of prostitution. 
39·2604. Aggravated promotion of 

prostitution. 
39·2605. Compelling prostitution. 

'Subahapter B. Obscenity 
39.2621. Definition of obscene. 
39·2622. Obscene display. 

Bubchapte.l.' A. 

SECTION. 
39·2623. Obscenity. 
39-2624. Sale, distribution, or display 

of harmful material to a 
juvenile. 

39·2625. Injunctive relief. 

Subchapter C. Miscellaneous 
39·2641. Public lewdness. 
39·2642. Preemption. 

Prostitution 

39·2601. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Deviant sexual intercourse" means any contact between the 
genitals of one person and the mouth or anus of another person. 

(2) "Prostitution" means the offense defined in § 39-2602. 
(3) "Sexual contact" means any touching of the anus or any 

part of the genitals of another person, or of the breast of a female ten 
(10) years or older, with intent to arouse or gratify the sexual desire 
of any person. 

(4) "Sexual conduct" includes deviant sexual intercourse, sexual 
contact, and sexual intercourse. 

(5) "Sexual intercourse" means any penetration of the female 
sex organ by the male sex organ. . 
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§ 39-2602 CRIMINAL CODE 

39-2602. Prostitution.-(a) An individual commits prostitution if: 
(1) he offers to engage, agrees to engage, or engages in sexual . 

conduct for hire; or 
(2) he hires another to engage in sexuaI"conduct with him; or 

. (3) he solicits another in a public place to engage with him in 
sexual conduct for hire. 

(b) An offense is established under subsection (a) (3) whether the 
actor solicits a person to hire him or offers to hire the person solicited, 

(c) For purposes of subsection (a) (3), "public place" means any 
place to which the public or it i)ubstantial p0rtion of the public has 
access and includes, but is not limited to, streets, highways, and the 
common areas of schools, hospitals, apr.r.tment hous/as, office buildings, 
transport facilities, and shops. 

(d) Prostitution is a class C misdemeanor unless the actor has been 
convicted one or more times before under this si/dion, in which event 
prostitution is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 43.02. 
N. Y. Rev. Pen. Law § 230.00. 

Cross-References: 
,Aggravated promotion of prostitution, 

see § 39-2604. 
Compelling prostitution, see § 39-2605. 
Construction tc.: statute: gender, see 

T. C. A. § 1-304. 
"Conviction" defined, see § 39-107. 
Disorderly conduct, see § 39-2501. 
Promotion of :pl'ostitutioll, see § 39-

2603. 
"Sexual conduct" defined, see § 39-

2601. 

Comment: 
Subsection (a) (1) applies only to the 

prostitute and redefines the offense of 
prostitution currently found in T. C. A. 
§§ 39-3501, 39-3502. The elements of a 
fee or "hire" in subsection (a) assure 
that only commercialized sex will be 
penalized by this section. Thus, the 
present extension of prostitution to 

"licentious sexual intercourse without 
hire," T. C. A. § 39-3501; is omitted 
from the offense of prostitution. Since 
the pronoun "he" includes both !lIale 
and female, see T. C. A. § 1-304, both 
homosexual and heterosexual prostitu· 
tion is covered. In add~tion, subsectfo~ 
(a) (2) treats the patron and the prosti. 
tute equally. 

Subsection (a)(3) focuses on the 
public nuisance aspect of prostitution. 
It reflects the notion that citizens ought 
to be able to go about in public places 
without being exposed to offensive 
solicitation. Since this interest is vio
lated whether the solicitation comel 
from a potential customer or from a 
prostitute, subsection (b) makes clear 
that the offense is committed if either 
a prostitute or WOUld-be customer so
licits another in a public place. 
. The classifications of the offense in 
subsection (d) is in keeping with the 
policy of T. C. A. § 39-3504 which uses 
a similar graduated penalty for repea~ 
ing offenders. 

39-2663. Promotion of prostitution.-(a) An individual, corpora· 
tion, or association commits an offense if, acting other tha~ as, a 
prostitute receiving compensation for personally rendered prostItutIOn 
services, ha receives money or other property pursuant to an agree
ment to participate in the proceeds of prostitution. 

(b) An offense under this section is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 43.03. 
N.Y. Rev. Pen. Law § 230.20. 
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Cross-References: 
Aggravated promotion of prostitution. 

see § 39-2604. 

PUBLIC INDECENJY 

"Association" defined, see § 39-107. 
Compelling prostitution, see § 39-2605. 
Prostitution, see § 39-2602. 
"Prostitution" defined, see § 39-2601. 

Comment: 
This section applies to persons other 

than prostitutes, such as the pimp and 
procurer, who profit from prostitution. 
This section is similar to T. C. A. § 39-
3503 which proscribes the procuring of 

§ 39-2621 

female inmates for houses of prostitu
tion and receiving money from pl'ostitu
tion. Of course, a person who aids in 
the commission of prostitution, whether 
or not for pecuniary gain, is responsible 
as a party under ch. 5, subch. A (com~ 
plicity). Use of the complicity theory 
obviates the necessity for separate sec
tions on assignation and aiding and 
abetting prostitution. See T. C. A. §§ 39-
3501, 39-3502. 

39·2604. Aggravated promotion of prostitution.- (a) An individ
ual, corporation, or association commits an offense if he owns, invests 
in, finances, controls, supervises, or manages a continuing prostitution 
enterprise that uses two (2) or more prostitutes. 

(b) An offense under this section is a felony of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 43.04. 
N.Y. Rev. Pen. L~w § 230.25. 

Cre,ss-References: 
"Association" defined, see § 39-107. 
Compelling prostitution, see § 39-2605, 
I'roIDotion of pLostitutioh, see § 39-

2603, 
Prostitution, see § 39-2602. 
"Prostitution" defined, see § 39-2601. 

Comment: 
This section creates the new offense 

of aggravated promotion of prostitution 
in order to more effectively deter main
tenance of houses of prostitution. The 
operation must be a continuing one us
ing at least two prostitutes before a 
conviction can be obtained under this 
section. 

39·2605. Compelling prostitution.-(a) An individual, corporation, 
or 1\ssociation r.ommits an offense if: 

(1) he causes another by force or threat to commit prostitution; 
or 

(2) he causes a person younger than sixtee·n (16) years to com
mit prostitution. 

(b) An offense under this section is a felony of the second degree. 

COMMENTS OF LAW REVUl1I)N CQM~HRf;lmN 
Derivation: 

Tex. P. C. Prop. Rev. § 43.05. 

CrOSS-References : 
Aggravated promotion of prostitution, 

. see § 39-2604. 
"Association" defined, see § 39-10'1". 
Computation of age, see § 39-106. 
False imprisonment, see § 39-1202. 

26~~~motiof1 of prostitutioll: !>.'il~ § Sll-

Prostitution, see § 39-2662. 
"Prostitution" defined, see § 39-2601. 
RfiLpe, see §§ 39-1302, 39-1306. 
Sexual abuse, see §§ 39-1304, 39-1307. 

Cf)mment: 
This section is in keeping with the 

new T. C. A. § 89-3505 which prescribes 
more serious punishments for the most 
reprer,ensible forms of procuring and 
promoting prostitution. 

Subchapter B. Obscenity 

39·2621. Definition of obscene.-(a) 
cont-ext requires a different definition, 
whole a dominant theme: 

In this subchapter, unless the 
"obscene" means having as a 
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§ 39-2622 CRIMINAL CODE 

(1) that appeals to a prurient interest in sex or excretion; and 
(2) that is patently offensive because it affronts contemporary 

.community standards relating to the description or representation of 
sex or excretion; and 

(3) that is utterly without redeeming social value. 
(b) For purposes of subsection (a) (2), "community" may not en .. 

. compass an area less than the territory of this state. 
'(c) In determining whether material is obscene under subsection .. 

(a), the trier of facts shall consider the following factors among others: 
(1) the character of the audience for which the material was de. . 

signed or to which it was directed; 
(2) the preGGmil1ant appeal of the material for ordinary adul~ 

or any special audience to which it was directed; 
(3) the degree of acceptance of the material in the United States; 
(4) the purpose and reputation of the author, creator, publisher, 

or dish'ibutor; 
(5) any artistic, literary, scientific, educational, or 

of the material. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 39-3006, 39-3007. 
Tex. P. C. Prop. Rev. § 43.21. 
Ill. Stat. Ann. ch. 38, § 11-20. 
Model P. C. § 251.4. 

Cross-References: 
Harmful material, see § 39-2624. 
Obscene display, see § 39-2622. 
Obscenity offense, see § 39-2623. 
Public lewdness, see § 39-2641. 

Comment: 
The definition of obscene tracks that 

in present law, T. C. A. §§ 39-3006, 39-
3007, and is the current constitutional 
standard. See Memoirs of a Woman of 
Pleasure v. Massachusetts, 383 U.S. 413' 
(1966) ; ABC Books, Inc. v. Benspn, 315 
Fed. Supp. 695 (M.D. Tenn. 1970). 
Each of the three elements must be 
considered independently. Robert Authur 

Management Corp. v. State ex rro, 
Canale, 220 Tenn. 101, 414 S. W. (2d) 
638, rev'd, 389 U. S. 578 (1967); The 
element of excretion is included because 
of §s 39-2622 and 39-2624 on obscene 
and harmful displays. 

Although T. C. A. § 39-3007 does not 
define community, T. C. A. § 39·300! 
refers to the degree of acceptance in the 
United States. Justice Brennan expressed 
the view in .TacobelIis v. Ohio, 378 U. ~ 
184 (1964), that 'the appropriate stand· 
ard was that of the national community. 
See also Newman v. Conover, 313 Fed. . 
Supp. 623 (N,D. Tex. 1970). . 

The evidentiary rules are derived 
from the Tennessee law, T. C. A. § 39· 
3006. These rules will guide the trier 
of facts in determining whether material 
is obscene, and expert testimony is ad· 
missible if relevant to the rules. 

39-2622. Obscene display.-(a) An individual, corporation, or as- . 
sociatiori commits an offense if he knowingly displays an obscene phoW. 
gra.ph, drawing, or similar visual representation and is reckless about 
whether a. person is present who will be offended or alarmed by the 
display. 

(b) An offense under this section is a class C misdemeanor. 

COMj\1ENTS Q~ LAW REVISION COMMISSION . 

Derivation: 
Tex. P. C. Prop. Rev. § 43.22. 
Mich. Prop. Pen, Code § 6320. 
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Cross-References : 
"Association" defined, see § 39·107. 
Harmful material, see § 39-26.24. 

PUBLIC INDECENCY 

"Obscene" defined, see .§ 39-2621. 
Obscenity offense, see § 39-2623. 
Public lewdness, see § 39-2641. 

Comment: 
This section creates a new offense in 

Tennessee. The Supreme Court has sug
gested that obh'usive publication may 
be an element of obscenity if it is im
possible for an 1.1uv.:illing individu.al to 
avoid exposurf? to It. Redrup v. New 
York, 386 U.S. 767 (1967). 'l'he use of 

§39-2624 

the phrases "knowingly" and "reckless" 
constitute a requirement of a finding of 
specific scienter as is constitutionally 
required. See ABC Books, Inc. v. Benson, 
315 Fed. Supp. 695 (M.D. 'Xenn. 1970). 
'l'his section recogniZes that the public 
is acutely sensitive to public breaches 
of sex,ml and scatological taboos. The 
public place concept. in this section, 
which parallels that in section 39-2641 
(public lewdness) depends on the nature 
of the audience rather than the location. 

39-2623. Obscenity.-(a) An individual, corporation, or association 
commits an offense if, knowing the :rnatter is obscene: 

(1) he sells, commercially distributes, or possesses for sale or 
commercial distribution an obscene Wl'iting, picture, recording, or other 
representation or embodiment of the obscene; or 

(2) he presents or directs an obscene play, dance, or performance 
or participates jn that portion of the play, dance, or performance that 
makes it obscene. 

(b) It is an exception to the application of this section: 
(1) that the obscene material is possessed by a person having· 

scientific, educational, governmental, or other similar justification; or 
(2) that the obscene matter is distributed or presented to per

sonal associates of the actor. 
(c). An offense .under this section is. a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 39-3003. 
'fex. P. C, PI'Op. Rev. § 43.23. 

Cross·References: 
"Association" defined, see § 39-107. 
Exception explained, see § 39-202. 
Harmful material, see § 39-2624. 
"Obscene" defined, see § 39-2621. 
Public lewdness, Se(l § 39-2641. 

Comment: 
The main purpose of this section and 

t~e. present· Tennessee law. is to pro
hlblt commercial distribution of obscen
ity. See T. C. A. § 39-3003. Possession 
of obscene material for private con
sumption is protected by the first amend
ment. Stanley v. Georgia, 394 U. S. 557 
(1969); Stein v. Batchelor, 300 Fed. 
S'lPP. 602 (N.D. Tex. 1969). 

"Knowing" is used because the actor 
must have scienter, Smith v. California, 
361 U.S. 147 (1959); ABC Books. Inc. 
v. Benson, 315 Fed ..• ""lp. 695 (M.D. 
Tenn. 1970). If a sei.. could be con-

victed because he is reckless about 
whether matter is obscene, he would 
tend to restrict the matter sold, and the. 
state would be proscribing the sale of 
some constitutionally protected matter. 

Performers who are not involved in 
the obscene act and those who assist 
with the production are not punishable 
under SUbsection (a) (2), but persons 
who control or direct the performance 
are. 

In a classic case the Kinsey Institute 
was allowed to import obscene photo
graphs for scientific investigation, 
United States v. 31 Photographs, 15G 
Fed. Supp. 350 (S.D.N.Y. 1957), lmd 
subsection (b) (1) continues this excep
tion. The exception for noncommercial 
distribution to personal associates of the 
actor, SUbsection (b) (2), is consistent 
with the section's purpose of prohibiting 
commercial dissemination and with 
Stanley v. Georgia, 394 U.S. 557 (1969), 
and probably continues the present Ten
nessee law, T. C. A. § 39-3003. 

39-2624. Sale, distribution, or display of harmful material to juve
nile.-(a) In this section, unless the context requires a different 
definition: 
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§ 39-2624 CRIMINAL CODE 

(1) "Juvenile" means an individual younger than sixteen (16) 
years. 

(2) "Harmful material" means material whose dominant theme 
taken a&' a whole: . 

(A) appeals to the prurient interest of a juvenile in sex .or 
excretion; and 

(B) is patently offensive to prevailing standards in the adult 
community as a whole with respect to what is suitable for juveniles; 
and 

(C) is utterly without redeeming social value for juveniles. 
(b) For purposes of subsection (a) (1) (B), "community" may not 

encompass an area less than the territory of this state. 
(c) An individual, corporation, or association commits an offense 

if, knowing the material is harmful: 
(1) he sells, distributes, or possesses for sale or distribution 

harmful material to a juvenile; or 
(2) he displays harmful material and is reckless about whether 

a juvenile is present who will be offended or alarmed by the display. 
(d) It is an exception to the application of this section: 

(1) that the harmful material is distributed by a juvenile to his 
personal associates; or 

(2) that the sale or distribution is by a person having scientific, 
educational, governmental, or other similar justification. 

(e) It is a defense to prosecution under this section: 
(1) that the sale or distril;)Utio~ was to a juvenile who the actor 

reasonably believed was sixteen (16) years or older; or 
(2) that the sale or distribution was to a juvenile who was ac

companied by his parent, guardian, or spouse, or by an adult who the 
actor reasonably believed was the juvenile's parent, guardian, or spouse. 

(f) An offense under this section is a class B misdemeanor. 

COMMENTS OF LAW REVISIO~ COMMISSIO~ 

Derivation: 
Tex. P. C. Prop. Rev. § 43.24. 
T. C. A. §§ 39-1012-39-1016. 
N.Y. Rev. Pen. Law §§ 235.21, 235.22. 

Cross-References: 
"Association" defined, see § 39-107. 
Computation of age, see § 39-106. 
Defense explained, see § 39-203. 
Exception explained, see § 39-202. 
Obscene display, see § 39-2622. 
Public lewdness, see § 39-2641. 
"Reasonable belief" defined, see § 39-

107. 

Comment: 
It has long been recognized that the 

state has a valid special interest in the 
well-being of its children. Prince v. 
Massachusetts, 321 U;S. 158 (1944). A 
state may regulate the materials that 

11}8 

juveniles view and read even if they 
could not be proscribed for adults. 

The definition of harmful material Is 
substantially the same as present law, 
T. C. A. § 39-1012, and is the current 
constitutional standard. Ginsberg v. New 
York, 390 U.S. 629 (1968). Each of 
the three elements must be considered 
independently. 

B.". defining "community" as an area 
not less than the territorY of this state, 
the section avoids problems that might 
be created by Justice Brennan's state
ment in Jacobellis v. Ohio, 378 U.S. 
184 (1964), to the effect that the. ~~ 
propriate standard was the nationAl 
community. 

Knowledge is the required mental ele
ment because the actor must have 
scienter. Smith v. California, 361 U.S. 
147 (1959). This retains the requirement 
of present T. C. A. § 39-1012. 

PUBL1C INDECENCY 

Subsection .(c) (2) retains. the offen~e 
of lmrmful dIsplay to a nun or, now. m 
'1'. O. A. §§ '39-10l2-39-10l~ parallelmg 
the obscene display offense m § 39-2622. 

The exception for dis~ibution o~ harm
ful material by a mmor to hIS per
sonal associates recognizes that young 

§ 39-2625 

people may share. harmful material with 
their friends and that this conduct is 
not deserving of criminal sanction. Sub
s~ctio~s (d) (2) and (e) preserve exemp
tlOns m present law, T. C. A. §§ 39-1012, 
39-1014. 

39-2625. Injunctive relief.-(a) If the district attorney-general is 
of the opinion that § 39-2623 or § 39-2624 is being violated, he may file 
a petition in a circuit, chancery, or criminal court relating his opinion, 
and request the court to issue a temporary restraining order or a 
temporary. injunction enjoining the individual, corporation, or associa
tion named from selling, distributing, displaying, or exhibiting the 
material or removing it from the jurisdiction of the court pending an 
adversary hearing on the petition. 

(b) If a temporary restraining order or after notice a temporary 
injunction is so issued, the person enjoined shall answer within the 
time set by the court not to exceed sixty (60) days. The adversary 
hearing shall be held within two (2) days after the joinder of issues. 
At the conclusion of said hearing, or within two (2) days thereafter, 
the court will determine whether the material is, in fact, obscene. 

(c) On a finding of obscenity, the court shall grant a temporary 
injunction or continue its injunction in full force and effect for a period 
not to exceed forty-five (45) days or until the matter has been sub
mitted to the grand jury. If forty-five (45) days elapse and the grand 
jury has taken no action, the injunction terminates. The injunction 
also terminates on the grand jury's return of a not true bill. On the 
return of a true bill of indictment, the court shall order the obscene 
material delivered into the hands of the court clerk or district attorney
general, there to be held as evidence in the case~ 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 39-1015, 39-3003. 

Cross-References: 
"Association" defined, see § 39-107. 

. Grand jury proceedings, see T. C. A. 
tit. 40, ch.l1, as amended. . 

"Indictment" defined, see T. C. A. § 40-
105, as amended. 

Not true bill, see T. C. A. § 40-1114, 
as amended. 

"Obscenity" defined, see § 39-2621-

Comment: 
The Tennessee legislature has re

worked the procedures for· injunctive 
relief against obscenity on numerous 
oc~asions, demonstrating a belief that 
thIs procedure merits the labor neces
sary to save it from constitutional 

attack. The present. Tennessee statutes 
meet the requirements set out in A 
Quantity of Copies of Books v. Kansas, 
378 U.S. 205 (1964). That case held un
constitutional a statute allowing seizure 
and ex parte search warrants without 
an adversary hearing. Tennessee's stat
utes on injunctions against obscenity, 
T. C. A. §§ 39-3003-39-3007 were up
held in ABC Books, Inc. v. Benson, 315 
Fed. Supp. 695 (M.D. Tenn. 1970). 'See 
Comment, 23 Vand. L. Rev. 1352 (1970). 
Since that time the relief against con
tinued dissemination of obscene materials 
previously available only under the 
"civil injunction" stp,tute, T. C. A. § 39-
3005, has been included in the "crim
inal injunction" section, T. C. A. § 39-
3003, from which this section was 
drawn. 
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Subchapter C. lYIiscellanecus 

39-2641. Public lewdness.-(a) An individual commits public leWd. 
ness if he engages in any of the following acts .and he is reckless about 
whether another is present who will be offended or alarmed by his act: 

(1) an act of sexual intercourse; 
(2) an act of deviant sexual intercourse; 
(3) any act involving contact between the person's mouth or 

genitals and the genitals or anus of an animal or fowl; 
(4) the exposure of his anus or any part of his genitals, with 

intent to arouse or gratify the sexual desire of any person. 
(b) A person may not be convicted of an offense under this section 

upon the uncorroborated testimony of the alleged victim or complain. 
ant. Corroboration may be circumstantial. 

(c) Public lewdness is a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. §§ 21.07, 21.08. 
Ill. Stat. Ann. ch. 38, § 11-09. 

Cross-References: 
Assault, sec § 39-1401. 
"Deviant sexual intercourse" defined, 

see ~ 39-2601. 
DIsorderly conduct, see § 39-2501. 
"Sexual contact" defined, see § 39· 

2601. 
"Sexual intercourse" defined, see § 39· 

2601. 

Comment: 
Like the common law in Tennessee, 

this section punishes lewd or indecent 
acts perfol'med in public, and the concept 
of "publicness" in this section, which 
depends on the nature of the audience 
rather than the location, clarifies present" 
law. Section 39-2641 defines "publicness" 
in terms of the perceived likelihood of 
another person's being present who will 
be offended or alarmed by the lewd act. 
Under this definition a public park could 
be a private place, and excluded from 
§ 39-2641, at 3 a.m.; but a private resi
dence may have people present whom 

the actor perceives are likely to be 
offended or alarmed, thus coming with· 
in the terms of § 39·2641. In Grisham 
v. State, 10 Tenn. (2 Yel'g.) 589, 696 
(1831), the court stated that "open and 
notorious lewdness" required that the 
act be "done in such a manner, or under 
such circumstances as necessarily to 
become public, or generally known in the 
neighborhood." See Abbott v. State, 163 
Tenn. 384, 43 S. W. (2d) 211 (1931). 

Section 39-2641 does not proscribe ex· 
posure of the buttocks or female breast, 
two areas of the anatomy not tradition. 
ally included within the term "genitals," 
because to do so would criminalize half 
those present at any time at a public 
swimming pool. In any event, most 
prosecutions under existing law have in· 
volved either total nudity or exposure 
of the male genital organ, conduct clear· 
ly covered by § 39·2641. 

Subsection (c) applies the corrobora· 
tion requirement of the sexual offense.! 
chapter (see § 39·1309) to public lewd· 
ness offenses. It is a safeguard to the 
prosecution of noncriminal conduct al 
little cost to the efficiency of the sec· 
tion. 

39·2642. Preemption.-The legislature by enacting this chapter in· 
tends to preempt any other regulation of the area covered by this 
chapter. No governmental subdivision or agency may enact or enforce 
a law that regulates or makes any conduct in the area covered by this 
chapter an offense, a violation, or the subject of a criminal or civil 
penalty or sanction of any kind. 
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GAMBLING 

COMMENTS OF LAW REVISION COMMISSION 

Derivation:' 
Tex. P. C. Prop. Rev. § 43.31. 

Cross-References: 
"Agency" defined, see § 39·107. 
"Conduct" defined, see § 39·107. 
Effect of code, see § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com-

ment. 

Comment: 
Municipal ordinances presently con· 

flict with and overlap state law in the 
area of public indecency. Prostitution 
and obscenity ordinances are found in 
many municipal codes. For example, the 
Code of the Metropolitan Government of 
NashvilIe and Davidson County (1967), 
prohibits prostitution and lewdness, 
§§ 29-1-49-29-1-50; indecent, vulgar, or 
obscene pictures or other matters that 
are inimical to the public health, includ· 
ing ridicule or attack on any religious or 
racial group, § 29-1-43; and, indecent 
exhibitions in public places including 
unseemly and indecent acts, § 29-1·45. 
These ordinances were enacted despite 
the existence of state law proscribing 
most of the same conduct. To eliminate 

this conflict and confusion between state 
and local law and prevent future con· 
flict and confUsion, § 39-2642 makes 
clear the state intends to preempt the 
area of public indecency and thereby 
prevent governmental subdivisions and 
agencies from enacting or enforcing laws 
in this area. 

Even without § 39.2642, most cur· 
rent obscenity ordinances are invalid 
in light of recent U.S. Supreme Court 
decisions. Subchapter B of this chapter 
for the most part codifies these recent 
decisions, and together with this section 
prohibits local laws, for example, that 
authorize seizure of allegedly obscene 
material. 

Many of the state's prostitution stat
utes have also fallen victim to con· 
stitutional attack in recent years. Sub. 
chapter A comprehensively prohibits all 
forms of prostitution, however, so there 
is no need (and in light of this section, 
no state constitutional authorization) for 
local law on the subject. 

Local law conflicting with the provi. 
sions of this chapter is of course also 
prohibited, e.g., redefining the public 
place concept, raising the age of minor. 
ity, deleting the scienter element of the 
offense of obscenity. 

CHAPTER 27 

GAMBLING 

SECTION. 
39-2701. Chapter definitions. 
39-2702. Gambling. 
39-2703. Gambling promotion. 
39-2704. Aggravated gambling promo

tion. 

SEC'J?ION. 
39-2705. 

39-2706. 

39-2707. 
39-2708. 

Possession of gambling device 
or record. 

Lotteries, chain letters, and 
pyramid clubs. 

General provisions. 
Preemption. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
This chapter comprehensively pro· 

scribes gambling with only a narrow 
exemption in the form of a defense for 
pu!ely noncommercial gambling in a 
pnvate place. Class A misdemeanor and 
t~ird-degree felony penalties are pro· 
VIded for gambling promotion, usually 
cond,;!cted by organized crime, witlt class 
C mIsdemeanor treatment reserved for 
customers of gambling enterprises and 
others whose social gambling does not 
:f~ll within the narrow defense. The sec· 
tlons prohibiting gambling promotion, 
along with the gambling paraphernalia 

possession offenses and seizure authori. 
zation, and nuisance abatement provi.
sions, provide full statutory authority 
for the prevention of commercialized, 
exploitative gambling in this state. 

Unhappily, these prohibitions apply 
literally to various forms of gambling 
that are usually condoned, e.g., match
ing coins in a coffee shop, church bingo 
games, and charity raffles. The difficul. 
ty in framing exemptions for socially 
accepted forms of gambling lies in the 
facility with which they may be used as 
loopholes by professional gambling pro
moters who are the primary target of 
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§ 39-2701 

the prohibition. The present law's ex
emptions, therefore, for tax exempt 
organizations are retained as the least 

CRIMINAL CODE 

abusable form of exception to the 
gambling prohibition statutes. 

39-2701. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Gambling" means risking anything of value for a profit 
whose return is to any degree contingent on chance, but does not 
include: 

(A) a lawful business transaction; or 
(B) playing an amusement device that confers only an im. 

mediate and unrecorded right of replay not exchangeable for value. 
(2) "Gambling bet" means anything of value risked in gambling, 
(3) "Gambling device or record" means anything specially de. 

signed for use in gambling, or used primarily for gambling. 
(4) "Lottery" means the selling for anything of value of chances 

on a prize or stake. 
(5) "Private place" means a place to which the public does not 

have access, and excludes, among other places: streets f highways, 
restaurants, taverns, nightclubs, schools, hospitals, and the common 
areas of apartment houses, hotels, motels, office buildings, transport 
facilities, and shops. --

(6) "Profit" means anything of value in addition to the gambling 
bet. 

COMMENTS OF LAW REVISION COMMISSION 

Cross-References: 
Contraband seizure, see T. C. A. § 40-

823, as amended. 
Gambling device as contraband, see 

T, C. A. § 40-821, as amended. 

Comment: 
The definition of gambling derives 

from N.Y. Rev. Pen. Law § 225.00 and 
greatly improves upon the 174 year old 
definition In T. C. A. § 39-2001. The 
delineation of transactions excluded 

gives much-needed certainty to the 
gambling law. The first exception to 
the definition of gambling, subdivision 
(1) (A), excludes insurance, indemnity 
contracts, stock market and future! 
speculation, etc., all of which involve 
money risked on chance. The exception 
for nonpaying pinball-type machines 
clarifies present law, which often is con· 
fusing due to conflict between state law 
and local ordinances. 

39-2702. GambIing.-(a) An individual, corporation, or association 
commits an offense if he knowingly engages in gambling. 

(b) It is a defense to prosecution for gambling: 
(1) that the actor engaged in gambling in a private place; and 
(2) that no individual, corporation, or association received any 

economic benefit other than personal winnings; and 
(3) that, except for the advantage of skill or luck, the risks of 

losing and the chances of winning were the same for all participants. 
(c) An offense under this section is a class C misdemeanor. 0 
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GAMBLING § 39-2703 

COMMENTS OF LAW REVISION COMMISSION 

Derivation:' 
Tex. P. C. Prop. Rev. § 47.02. 

Cross-References: 
"Association" defined, see § 39-107. 
Defense explained, see § 39-203. 
Exception for charities, see § 39-2707. 
"Gambling" defined, see § 39-270l. 
"Private place" defined, see § 39-270l. 
Seizure of gambling device, see T. C. 

A, § 40-823, as amended. 

Comment: 
This section prohibits every form of 

gambling, but provides a defense for 
the "friendly poker game." The applica
tion of the section depends on the com
prehensive definition of gambling in 
§ 39-2701: "risking anything of value for 
a profit whose return is to any degree 
contingent on chance," with exceptions 
for business transactions and certain 
amusement devices. Section 39-2707 also 
provides an exception for tax exempt 
organizations. 

The elements of the defense are de
signed to exclude any form of exploita
tive or commercialized gambling. The 
evidence must show that no participant 
received an economic. benefit other than 
winnings; therefore, if one party gets a 

special cut from each pot or charges for 
the privilege of using the facilities, none 
of the participants can rely on the de
fense. 

If the "odds" of the game art', stacked 
in favor of one party, subsection (b) 
(3) excludes the defense. However, the 
equal risks and chances requirement of 
subsection (b) (3) refers only to the 
rules of the game, not to the advantages 
that accrue to a skilled player. There
fore, a game which ensures a profit to 
the house or banker, regardless of the 
luck or skill involved, is not a "friend-

"!y" game to which the defense applies; 
but the presence of a superior, even 
professional player, who relies on skill 
and luck, does not vitiate the defense. 

Finally, the requirement of presence 
in a private place effects the Com
mission's concern to prohibit social 
gambling in public places. Of course, :if 
a private residence or hotel room is 
converted to a gambling casino, the pro
moters are criminally responsible under 
the gambling promotion and parapher
nalia possession offenses of this chap
ter. The defense is not extended to clubs 
and other locations that are only nomi
nally private and to which, in fact, the 
public has access. 

39-2703. Gambling promotion.-(a) An individu~l, corporation, or 
association commits gambling promotion if he induces or aids another 
to engage in gambling, and: 

(1) he intends to derive or derives an economic benefit other than 
personal winnings from the gambling; or 

(2) he participates in the gambling and has, other than by virtue 
of skill or luck, a lesser risk of losing or greater chance of winning 
than one or more of the other participants. 

(b) Gambling promotion is a class A misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 47.03. 

Cross-References: 
"Association" defined, see § ;39-107. 
Aggravated gambling promotion, see 

§ 39-2704. 
Exception for charities; see § 39-2707. 
Gain fine, see § 39-841-
"Gambling" defined, see § 39-2701. 
Rigging contest, see § 39-2043. 

A 
Seizure of gambling device, see T. C. 
, § 40-823, as amended. 

Comment: 
Section 39-2703 defines and prohibits 

exploitative gambling. It reaches the 

professional galllbler, one who solicits or 
aids others to gamble and profits from 
the gambling by playing with advan
tageous odds or by charging the other 
participants for use of the facilities or 
equipment. These are the elements which 
distinguish social gambling, in which the 
only possibility of exploitation arises 
from the superior skill of a player, from 
commercial gambling, in which the pro
moter is ensured a profit regardless of 
~is skill or luck in playing the game. 
This form of gambling exploits human 
weakness and attracts organized crime 
and is therefore punishable as the high
est class of misdemeanor. 
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§ 39-2704 

Present law, T. C. A. § 39-2002, at
tempts to control the eame behavior" 
but with less precision. Section 39-2703 
adds to it the requirement of an ad
vantageous position by the promoter. 
In addition, present prohibitions !>f a 
variety of promotional activities will 
be made unnecessary by this comprehen
sive section. E.g., T. C. A. § 39-2003 
(keeping gambling house) ; § 39-2004 
(keeping zoom or table for certain 
gambling); § 3~-2014 (promoting betting 
on horse race); § 39-2015 (keeping place 
for betting on horse race); § 39-2031 
(solicitation to engage in gambling). 

CRIMINAL CODE 

See generally Fugate v. State, 21 Tenn. ' 
397 (1841). 

Inducing or aiding others to gamble 
includes soliciting or taking bets, f1ll'. 
nishing facilities and paraphernalia and 
staging games or contests for the,' pur. 
pose of gambling. Of course, aov form 
of gambling requires that SOmeone 
initiate the game and thus induce an. 
other to gamble: but it is the exploit!. 
tive element of subsection (a) (1) Or ' 
(a) (2) that distinguishes the gambling 
promoter from the social gambler and ' 
establishes criminal responsibility under 
this section. " 

39·2704. Aggravated gambling promotion. - (a) An individual, 
corporation, or association commits aggravated gambling promotion U ' 
he knowingly invests in, finances, owns, controls, supervises, manages, 
or participates in a gambling enterprise. ' 

(b) For purposes of this section, "gambling enterprise" means 
two (2) or more persons regularly engaged in gambling promotion as 
defined in § 39-2703. 

(c) Aggravated gambling promotion is a felony of the third degree. ' 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 47.04. 

Cross-References: 
"Association" defined, see § 39-107. 
Exception for charities, see § 39-2707. 
Gain fine, see § 39-841. 
Gambling, see § 39-2702. 
Rigging contest, see § 39-2043. 
Seizure of gambling device, see T. C. 

A. § 40-823, as amended. . 

Comment: 
This section provides a felony penalty 

for organized gambling promotion by 
two or more persons. The prohibition 

against owning, financing, managing, or 
participating in a gambling enterprise 
reaches all persons involved in the busi· 
ness, whether directly as game operators 
or dealers, or indirectly as promoters. 
A gambling enterprise is defined in 
terms of a continuing operation in· 
volving two or more persons, all of 
whom are violating § 39-2703 (gambling 
promotion). The gambling promotion 
entln'prise is the most profitable means 
for gambling exploitation and is there
fore graded a felony. A 1-5 year term 
is currently authorized for professional 
gambling, T. C. A. § 39-2032. 

39·2705. Possession of gambling device or record.-(a) An individ· 
ual, corporation, or association commits an offensa if he knowingly 
possesses a gambling device or record with intent to use it in gambling, 

(b) It is a defense to prosecution under this section that the gam, 
bling device or record was possessed for use only in connection with 
gambling in a private place where no participant received any economi~ 
benefit other than personal wiI)nings and where, except for the advantage 
of !kill or luck, the risks of losing and the chances of winning were the 
same for all participants. 

(c) An offense under this section is a class A misdemeanor. 

204 

GAMBLING § 39-2706 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
N.Y. Rev •. Pen. Law §§ 225.00, 225.15, This section employs the functional 

225.30. definition of "gambling device or rec-
Tex. ;Po C. Prop. Rev. § 47.05. Ol'd" in § 39-2701 to prohibit knowing 

Cross·References: 
Defense explained, see § 39-203. 
Excelltion for charities, see § 39-2707. 
"Gambling device or record" defined, 

see § 39-2701. 
Nuisance, see § 39-2707. 
"possess" defined, see § 39-107. 
"Private place" defined, see § 39-2701. 
Seizure of gambling device, see T. C. 

A. § 40-823, 'as amended. 

possession with intent to use for gam
bling. Present T. C. A. § 39-2006 imposes 
only a 3-month misdemeanor sentence 
for possession of a gaming table or 
device but does not include the intent 
required in this section. Section 39-2705 
provides uniform class A misdemeanor 
punishment for possessing any gambling 
device or record. 

Subsection (b) allows the same 
"friendly poker game" defense as the 
basic gambling offense, § 39-2702. 

39·2706. Lotteries, chain letters, and pyramid clubs.-(a) An indi
vidual, corporation, or association commits an offense if he knowingly 
makes or aids iri the making of any lottery. 

(b) For purposes of this section "making a lottery" includes the 
organization of, membership in, or solicitation of persons for member
ship in any chain letter ciiub, pyramid club, or other group organized 
under any plan whereby anything of value to be given by members 
ther.eof ia to be given to any other member thereof, which plan includes 
any provision for the increase in membership through a chain process 
of new members securing other new members and thereby advancing 
themselves in the group to a position where such members in turn 
receive things of value from other members. 

(c) An offense under this section is: 
(1) a class C misdemeanor if the aggregate amount of mone~r 

involved in the lottery, chain letter, or pyramid club was fifty dollars, 
($50) or less; 

(2) a class A misdemeanor if the aggregate amount of money 
involved in the lottery, chain letter, or pyramid club was more than fifty 
donars ($50) but less than two hundred fifty dollars ($250) ; 

(3) a felony of the third degree if the aggregate amount of 
money involved in the lottery, chain letter, or py.ramid club was two 
hundred fifty dollars ($250) or more but less than ten thousand dollars 
($10,000) ; or 

(4) a felony of the second degree if the amount of money in
volved in the lottery, chain letter, 01' pyramid club was ten thousand 
dollars ($10,000) or more. . 

COMMENTS OF J~AW REVISION COMMISSION 

Derivation: 
T. C. A. § 3G-2017. 

Cross·References: 
"Association" defined, see § il9-107. 
EFi~cePtion for charities, see § 39-2707. 

ne based on gain, see § 39-841. 
Theft, see ch. 19. 

Comment: 
Although the exploitative nature of 

pyramid schemes arguably brings them 
within the definition of gambling in § 39-
2701, the Commission felt it necessary to 
include a special prohibition. The diffi
culty in defining the offense is evident, 
but in essence the definition in subsec-
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tion (b) restates the one presently in 
use in 'r. C. A. § 39-2017. '£he present 
statute allows a penalty of $1,000 fine 
and/or 3 months' imprisonment. Because 

of the close relationship of the offense 
to theft, ch. 19, the offense has here 
been graded in accordance to the aggre
gate amount of money involved. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: . 
Tex. P. C. Prop. Rev. § 47.08. 

·1'..... Cross-References: 
39 2707 G 1 . . () If th t t't t' "Agency" defined, see § 3P-107. • • encra provlslons.- a e ac s cons 1 u mg gam, "Conduct" defined, see § 3!i-107. 

bling are bingo games, lotteries, or similar games of cham:B, it is an ~ Effect of code, see § 39-103. 
exception to the application of any section in this chapter that no pn';.\ "'.:1

1

.•• JlGovernment" defined, see § 39-107. 
. "'"' ,. f' IiLnw" defined. see § 39-107. 

of the gross receipts from such game is used for other than benevolenl Preemption by code, see § 39-103 com-
charitable, or religious purposes and that no part of the gross receiJ~' ment. 
from the game inure to the benefit of any member or employee of the Comment: 
organization and no part of such receipts is used for the purpose of . Municipal ordinaaces presently con
constructing, renting, or maintaining a building to be occupied by the ", flict with ana. overlap state law in the 

. t' 'f th . d t d b area of gambling. For example, the orgamza lOn 1 e game IS con uc e y: Code of the Metropolitan Government 
(1) an organization exempt from tax under paragraph (3) of f of Nashville and Davidson County (1967) 

b t' () f § 501 f th I t I R C d f 1954 l bas an entire chapter devoted to gam-SU sec IOn coo e n erna evenue 0 eo, as .' bling which prohibits, among others: 
amended; or r' gambling, § 18-1-2; promoting gambling, 

(2) a labor organization exempt from tax under paragraph (5)' d § 18-1-3; keeping gam'bling house, § 18-

exist despite the existence of elaborate 
prohibitions against all forms of gam
bling in T. C. A. tit. 39, ch. 20. To elim
inate this conflict and confusion between 
stat" and local law, and to prevent fu
ture conflict and confusion, § 39-2708 
makes clear the state intends to preempt 
the area of gambling and thereby pre
vent governmental subdivisions and 
agencies from enacting or enforcing laws 
in this area. 

Chapter 27 consolidates and simp-Ii
fies the state's antigamblingprohlbi
tions, and in some instances expands the 
prohibitions of present law. There is no 
need, consequently, for local law in the 
area, and § 39-2708 specifically pro
hibits its enactment and enforcement. 
Thus, local laws prohibiting dart games, 
for example, or any other special form 
of gambling, are invalid, as are, of 
course, local laws conflicting ,vith the 
provisions of this chapter, e.g., con
tracting the private place defense, re
defining gambling device or record. 

of subsection (c) of § 501 of the Internal Revenue Code of 1954, as 11 ~-t~_1~5~s~e:;~~ffS ~~ a~:~~~t ~:~i~:~: 
amended, if all receipts after deduction of necessary expenses are placed .' ··.t § 26·2-10. These and similar ordinances 
in a special account to be used for charitable purposes and an annual 1 
accounting of such fund is filed with the secretary of state not later' 1 -----
than July first of each year. 1 

(b) Gambling devices and any building, room, or premise used fori 
a gambling enterprise, as defined in § 39-2704, are public nuisances andt 
subject to abatement as such. j 

" t I 
COMMENTS OF LAW REVISION COMMISSION "'1'" 

Derivation: raffies, bingos, and lotteries l';onducted %;. 
'r. C. A. §§ 39-2033-39-2036. by certain organizations. Reference too 

the Internal Revenue Code appears to be ' 
Cross-References: the best method of closely defining thl .. ,r 

Abatement of public nuisance, see categories of organizations exempted. 1 
T. C. A. tit. 23, ch. 3. The use of funds collected by su~h means ''''t 

"Exception" explained, see §' 39-202. is restricted and accounting is required 
"Gambling device" defined, sec § 39- as in the present statute. 

2701. Subsection (b) provides nuisance 
"Gambling ent!)rprise" defillCd, see treatment for gambling devices and 

§ 39-2704. premises in addition to the seizure of 
Seizure of gamtlling devices, see T. C. gambling devices authorized by the 

A. § 40-823, as amended. contraband seizure provision of the Code .... J" ... : •... of Criminal Procedure. See T. C. A. 
Comment: § 40-823, as amended. 

Subsection (a) retains the present 
law'!3 e~ception for charitable purpose 

39·2708. Preemption.-The legislature by enacting this chapter in· 
tends to preempt any other regulation of the area covered by this 
chapter. No governmental subdivision or agency may enact or enforce 
a law that regulates or makes any conduct in the area covered by this 
chapter an offense, a violation, or the subject of a criminal or civil 
penalty or sanction of anyltind. 
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SECTION. 
39·2801. 
39·280~. 

39·2803. 
39·2804. 

CHAPTER 28 

WEAPONS 

Chapter definitions. 
Unlawful possession of weap-

011. 
Prohibited weapons. 
Unlawful sale of firearm. 

SECTION. 
39-2805. 
39-2806. 
39-2807. 

Lawful sale of firearm. 
Interstate purchase. 
Disposition of prohibited weap-

ons or weapons unlawfully 
possessed. 

39·2801. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Club" means any instrument that is specially designed, made, 
or adapted for the purpose of inflicting serious bodily injury or death 
by striking a person with the instrument. 

(2) "Explosive" includes dynamite, nitroglycerin, or any other 
explosive. 

(3) "Explosive weapon" means any explosive, incendiary, or poi-
son gas: 

(A) 
(B) 

bomb; 
grenade; 

(C) rocket; 
(D) mine; 
(E) shell, missile, or projectile that is designed, made, or 

adapted for the purpose of inflicting serious bodily injury, death, or 
BubstantilJl property damage. 
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§ 39-2802 CRIMINAL CODE 

(4) "Firearm" means any weapon designed, made, or adapted to ' ~ 
expel a projectile by the action of an explosive, or any device readilv 
convertible to tllilt use. f 

(5) "Firearm silencer" means any device designed, made or ' I 
adapted to muffle the report of a firearm. ' : l 

(6) "Handgun" means any firearm with a barrel length of less ! 
than twelve (12) inches that is designed, made, or adapted to be fIred !',' 

with one hand.' 
(7) "Knife" means any bladed hand instrument that lS capable j i 

of inflicting serious bodily injury or death by cutting or ,..;tabbing a ' t 
person with the instrument. i I' 

(8) "Knuckles" means any instrument that consists of finger " 
rings or guards made of a hard substance and that is desi.gned, mad~ , 
or adapted for the purpose of inflicting serious bodily injm:y or deathl 
by striking a person with a fist enclosed in the knuckles. ' i 

(9) "Machine gun" means any firearm that is capable of Bhoo~ ! 
ing more than two (2) shots automatically, without manual reloading, {' 
by a single function of the trigger. 

r , 

(10) "Rifle" means any firearm designed, made, or adapted to be t 
fired from the shoulder and to use the energy of the explosive in a fixed .1 
metallic cartridge to fire a projectile through a rifled bore by a single 'I' 
function of the trigger. ' 

(11) "Short barrel" means a barrel length of less than sixteen . I 

(16) inches for a rifle and eighteen (18) inches for a shotgun, or an 
overall firearm length of less than twenty-six (26) inches. 

(12) ICShotgun" means any firearm designed, made, or adapted 
to be fired from the shoulder and to use the energy of the explosive in -. t 
a fixed shotgun s11ell to fire through a smooth-bore barrel either a i 
number of ball shot or a single projectile by a single function of the, t 
~n~. I 

(13) "Switchblade knife" means any knife that has a blade that f 
folds or closes into the handle or sheath, and: .1 

(A) that opens automatically by pressure applied to a button ! 
or other device located on the handle; or I 

(B) that opens or releases a blade from the h1J..ndle or sheath., 
by the force of gravity or by the application of centrifugal force. i 

39·2802. Unlawful possession of weapon.-(a) An individual cor· I 
poration, or association commits an ,}ffense if: ' J 

(1) he possesses what,he knows to be a firearm, a knife with a ,t 
blade length exceeding four (4) inches, or a club; or '~ 

(2) he possesses any deadly weapon with intent to employ it in Ii f 
the commission of an offense. "" 

(b) It is a defense to prosecution under subsection (a) (1) that the 
actor's possession: 

WEAPONS § 39-2802 

employed by a penal institution, a member of a municipal fire depart
ment trained to carry weapons during emergencies and authorized to 
do so by the mayor and chief of police of the municipality; or 

(2) occurred at his: 
(A) place of residence; or 
(B) place of business; or 
(0) premises; or 

(3) WaS incident to engaging in lawful hunting, trapping, fishing, 
camping, or other lawful sporting activity, and: 

(A) the weapon is a type reasonably necessary for or com
monly used in the activity; and 

(B) if the possession occul'red in the course of proceeding to 
or from the activity, the conditions of subdivisions (4) (B) (i) and (4) 
(B)(ii) or (4)(0) are satisfied; or 

(4) was incident to transporting the weapon: 
(A) in the course of business as a commercial carrier; or 
(B) from one place or circumstance of lawful possession to 

another under the following conditions: 
(i) the weapon was not concealed on or about the person; 

and 
(ii) if the weapon is a firearm, it was unloaded; and 
(iii) if the weapon is a handgun, knife, or dub, the actor 

proceeded directly from his point of departure to his destination; or 
(0) that was broken down in a nonfunctioning condition and 

could not be readily reassembled ; or 
(5) was incident to displaying the weapon in a public museum, 

exhibition, or to using it in a dramatic performance: ot 
(6) was brief and occurred as a consequence of having found or 

been given the weapon or having taken it from an aggressor. 
(c) Unless otherwise provided by law, it is a defense to prosecution 

under subsection (a) (1) for possession of a firearm or club that the 
actor's possession was incident to engaging in a private patrol or guard 
service licensed by a governmental agency authorized by law to license 
the service, if the possession occurred under the following conditions: 

(1) the firearm or club was not concealed on or about the person, 
and, if worn, was in plain view; and 

(2) the actor wore a distinctive uniform indicating that he was 
performing services as a gU8.rd or patrolman; and 

(3) the possession occurred in the course of performance of the 
actor's duties as a guard or patrolman at his place of work. 

(d) The defenses described in subsections (b) (2) (B) and (0), 
,(b)(3), (b)(4)(B) and (0), and (c) are nota,vaiIable to an actor 
ldentified in subsections (e)(3) (A)- (0). 

(e) Except as provided in subdivisions (1)-(3), an offense under 
s~bsection (a) (1) is a class B misdemeanor. An offense under subsec
tIon (a) (1) is: 

(1) a class A misdemeanor if the actor's nClssession of a handgun 
occurred at a place open to the pubHc whererl\Tla (5) or more periOlli 

(1) was incident to the performance of Ilis official duty as a peace 
officer, a member of the armed forces or national guard, or as a guard 
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1'9_2;:: a felony of the third degree if the actors :::::::1 
handgun occurred at a place open to the public where alcoholic bever. f 

ages were served i or .•• I ... · 
(3) a felony of the third degree if: . 

(A) the actor possessed a handgun; and 
(B) the actor has been convicted of a felony .involving the' II 

intentional or knowing use or attempted use of force or a deadly . 
weapon; and 

(0) the handgun's possession occurred within five (5) years <> 

after his: 
(i) release from a penal i:nstitution; or 
(ii) discharge from probation i or 
(iii) conviction, if neither subdivision (i) nor (ii) applies. 

(f) An offense under subsection (a) (2) is a class A misdemeanor. { 
! 

COMMENTS OF LAW REVISION COMMISSION , 1 
Derivation: Subsection (n) defines two distind " 

Tex. P. C. Prop. Rev. § 46.02. types of offenses with respect to posse~ t' ! 
sion of weapons. Subsection (a) (1) is a . 

Cross-References: regulatory penal statute that proscribes 
"Agency' defined, see § 39-107. possession of three kinds of weapons I 
"Association" defined, see § 39-107. most commonly used unlawfullY-fire- l' 
"Club" defined, see § 39-2801. arms, knives, and clubs. Because unusual ..• 
"Conviction" defined, see § 39-107. weapons, such as ice picks and sword 
Criminal instruments, see § 39-1001. canes (enumerated in T. C. A. § 39.4901), 'I 
"Deadly weapon" defined, see § 39-107. are only rarely involved jn seriolll ,: 
Defense explained, see § 39-203. crime, possession of stll!h weapons il '1·: 
Disposition of weapons, see § 39-2807. controlled by subsection (a) (2). The, ;'. 
"Firearm" defined, see § 39-2801. present Tennessee statute is a mixture '. 
Fireworks regulations, see T. O. A. of subsections (a) (1)' and (a) (2) in that, ' 

§ 53-3001 et seq. it proscribes the carrying of certain '! 
"Government" defined, see § 39-107. enumerated weapons with the intent "to .f 
"Handgun" defined, see § 39-2801. go armed." T. C. A. § 39-4901. The in· ~t 
Hunting regulations, see T. C. A. tit. tent to go armed is the gravamen of .. ,' 

51. the present offense. Hill v. State, 201;, 
Interstate purchase, see § 39-2805. Tenn. 299, 298 S. W. (2d) 799 (1957). 
"Knife" defined, see § 39-2801. Under subdivision (2) the possession of c' 

"Peace officer" defined, see § 39-107. any deadly weapon is an offense if ae· ': 
"Penal institution" defined, 'see § 39- companied by the required criminal in· t 

107. tent. Subdivision (1), being essentially ..... f 
Possession as voluntary act, see § 39- a regulatory measure requires no intent: 

402. to use the weapon unlawfully.. 
"Possess" defined, see § 39-107. Subsection (a)(l) alters T. C. A. §S9· .. 
Prohibited weapons, see § 39-2803. 4901 in three respects. First, knives an! J 
Unlawful sale of firearm, see § 39- clubs are functionally defined in §§ 3b~ , 

2804. 2801(1) and 39-2801(6) rather. than ~ , 
1istin~ as in T. C. A. § 39-4901. The wo~ • 

Comment: . 
Section 39-2802 regulates the posses

sion of weapons that have lawful as well 
as unlawful uses. Tennessee has his
torically treated this area in the Crim
inal Code, though some aspects of 
regulation could he more effectively ad
ministered through nonpenal legislation 
(e.g., registration and licensing laws). 
Section 39-2802 adopts the present Ten
nessee regulatory scheme of outright 
prohibition with statutory exemptions 
and supersedes T. C. A. tit. 39, ch. 49. 
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"speCIally" in the definition of club ~ ..... . 
significant in that it excludes su~h or~· , 
nary items as a baseball bat, rollmg pl~ 
broom, etc., from the offense. Of cours~ • 
possession of such things, as well~! 
various kinds of knives listed in T. 0 .. 110 

§ 39-4901 but not covered by subsec~oni 
(a) (1), is an offense under subse~;lon .. 1-
(a) (2) if the required criminal intent .[ 
is present. 1·, 

Second, the offense is defined in ~nn:, . 
of "possession" rather than "c!lrrpng• t 

This change, although not a sIg11lficant . 'I' 
j; 

j 

t 
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expansion of present law, will alter the 
utcome of· such cases as Heaton v. 

State, 130 Te.nn. 1!33, 11?9 S. ,W. 750 
(1914) (carrym~ pIst~f 111 ~me,f home 
does not constltute carrymg). The 
change will not offend Tenn. Const., Art. 
I §26 (right to bear arms). Aymette v. 
State 21 Tenn. (2 Humph.) 154 (1840). 

Third subsection (a) (l} covers all 
firearm~ rather than just "pistols," see 
T. C. A. § 39-4901. Read to~ether w}th 
subsections (b) and (e), whIch proVlde 
exemptions for legitimate uses of weap
ons broadening the offense to cover all 
fire~rms is, not a substantial change, 
but \ViII prevent a person from possess
ing a loaded rifle or shotgun in public 
without justification. . 

Subsections (b) and (c) prOVIde r·. 
emptions from responsibility under suo
section (a) (1) by de.lineating the ch'
cumstances under whIch a person may 
legally possess a weapon. Subsection (b) 
(1) restates existing Tennessee statu
tory exemptions fouud in T. C. A. § 39-
4902. "Peace officer" is to be construed 
as including the various officials author
ized by present law to carry weapons, 
e.g., state park rangers, 'r. C. A. § 11-
307; conservation officers, T. C. A. § 51-
115; and ~g~nts of t~e Tt:;nnessee Bu
reau of Crmunal IdentIficatIOn, T. C. A. 
§ 52-1439. The remaining exemptive pro
visions are all new as a matter of statu
tory law, though several are derived 
frDm judicial opinion. 

Subsection (b) (3) grants express ap
proval to legitimate sporting uses of 
weapOlISj present law is changed by 
legalizing possession of handguns for 
such use and by requiring that fire
arms being transported incident to sport
ing use be unloaded &nd not concealed 
on the person. Subsection (b) (4) pre-

§ 39-2803 

scribes the lawful ways to transport a 
weapon and allows a person to take a 
pistol from one place of lawful posses
sion to another; but not merely for the 
sake of carrying it, or habitually; or, 
to take it to a gunsmith for repairj 
or, to carry it from his business to his 
home. 

Subsection (c) extends a defense to 
all private guards and special officers 
currently licensed and regulated by local 
law, e.g., the Charter of the Metropolitan 
Government of Nashville and Davidson 
County (1967), § 8.205. These persons 
are not peace officers, and their privilege 
to possess v:eapons is thus a limited one, 
subject, for example, to withdrawal by 
local government. Subsection (c) pre
scribes a uniform minimum standard 
upon these lightly regulated agents and 
thus seeks to prevent abuse of this 
special privilege. This is in keeping with 
the present law, see T. C. A. § 39-4902. 

The penalty enhancement provisions of 
subsectiorts (e)(l) and (e)(2) expand 
present law, malting it a felony to 
possess a weapon in a public place 
where alcoholic beverages are g~rved, 
and a misdemeanor punishable by up to 
12 months in jail to possess a weapon in 
specified llublic places. 

Subsections (d) and (e) (3) together 
expand the law regarding convicted 
felons. Subsection (e) (3) enhances the 
penalty for possession of handguns by 
felons and provides a five-year limita
tion on its application. Subsection (d) 
forbids possession of handguns by con
victed felons except at their place of 
residence, but allows the convicted 
felons to possess them under circum
stances described in subsections (b )(1), 
(b)(4)(A), (b)(5), and (b) (6). 

39·2803. Prohibited weapons.-(a) An individua., corporation, or 
association commits an offense if he intentionally or knowingly pos
sesses, manufactures, transports, l'epairs, or sells: 

(1) an explosive or an explosive weapon; . . 
(2) a device principally designed, made, or adapted for dehvermg 

or shooting an explosive weapon; 
(3) a machine gun; 
(4) a short-barrel rifle or shotgun; 
(5) a firearm silencer; 
(6) a switchblade knife or knuckles. 

(b) It is a defense to prosecution under this section that the actor's 
conduct: 

(1) was incident to the performance of official duty by the armed 
forc~s or national guard, a governmental law enforcement agency, or 
a penal institution; or 
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(2) was incident to engaging in a lawful commercial or bUsiness ·f 
transaction with an organization identified in subdivision (1); or .. ! subsection (c) place the burden of per

suasion on the defendant because allow
ing the defenses at all is questionable 

§ 39-2805 

and the facts necessary to establish the 
defenses usually are known exclusively 
to the defendant. (3) was incident to using an explosive .or an explosive weapon' I 

in a manner reasonably related to a lawful industrial or commercial:,! 
enterprise; or I 39-2804. Unlawful sale of firearm.-(a) An individual, corpora-

(4) was. incIdent to u. sing the weapon in. a m. anner reasonably" I tion, or association commits an offense if: 
1 t d t 1 rf 1 d t f t fi h . (1) he intentionally, knowingly, or recklessly sells, loans, or 

re a e 0 a ~aV'iU~ . rama IC per ormance OJ.' smen 1 c researc j or .' makes a gift of a firearm to a minor; or 
. (5~ was incident to displaying the weapon in a public museum ore! (2) he intentionally, knowingly, or recklessly sells a firearm or 

exhIbltIon.,,:! 

1 
ammunition for a firearm to a person who is intoxicated j 

\c) It is an affirmative defense to prosecution under t?is section, ,'" (3) . he intentionally, knowingly, recklessly, or with criminal neg-
WhICh the actor must prove by a preponderance of the eVIdence: 'v.i ligence violates the provisions of § 39-2805. 

(1) that his conduct was incident to dealing with the weapon t (b) It is a defense to subsection (a) (1) that: 
solely as a curio, ornament, or keepsake, and if the weapon is a type . t (1) a rifle or shotgun was sold, loaned, or given to a minor for 
described in subsections (a) (l)-(a) (5), that it was in a nonfunctioning : I the purposes of hunting; and 
condition and could not readily be made operable; or1 (2) the actor' is not required to obtain a license under § 39-2805 

(2) that his possession was brief and occurred as a consequence J (a). 
of having found the weapon or taken it from an aggressor. i'! (c) For purposes of this section, "intoxicated" means substantial 

(d) An offense under subsections (a) (l)-(a) (5) is a felony of the .. ' impairment of m~ntal or physical capacity resulting from introduction 
second degree' and offense under subsection (a) (6) is a class B mis.1 of any substance mto the body. 
demeanor. ':.l (d) An offense under this section is a class A misdemeanor. 

COMMENTS O~ LAW REVISION COMMISSION '.' i COMMENTS OF LAW REVISION COMMISSION 

"Rl'fle" defined, see § 39-2801. i. Derivation: Derivation: 
Tex. P. C. Prop. Pev. § 46.03. 
Gun Control Act of 1968. 18 U. S. C. 

§ 921(a). 

Cross-References: 
Affirmative defense explained, see § 39-

204. 
"Agency" defined, see § 39-107. 
"Association" defined, see § 39-107. 
Criminal instruments, see § 39-1001. 
Defense explained, see § 39-203. 
Disposition of prohibited weapons, see 

T. C. A. § 40-826, as amended. 
"Explosive" defined, see § 39-2801. 
"Explosive weapon" defined, nee § 39-

2801. 
"Firearm silencer" defined, see § 39-

2801. 
Fireworks regruutions, see T. C. A. 

§ 53-3001 et seq. 
"Government" defined, see § 39-107. 
Hunting regulations, see T. C. A. tit. 

51. 
Interstate purchase, see § 39-2805. 
"Knucklei'!." defined, see § 39-2801. 
"Machine gun" defined, see § 39-2801. 
"Peace officer" defined, see § 39-107. 
"Penal institution" defined, see § 39-

107. 
"Possess" defined, see § 39-107. 
Possession as voluntary act, see § 39-

402. 
Prohibited weapons or contraband, see 

T. C. A. § 40-821, as amended. 
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,section applies to all firearms because an 
Seizure of prohibited weapons, see T, , Subsec. (a) (1): T. C.A. § 39-49'05. intoxicated individual is as likely to 

C. A. § 40-823, as amended. . t Subsec. (a) (2) : T. C.A. § 39-4904. misuse a long guil as a pistol. The 
"Short-barrel" defined, see § 39-2801. I Subsec, (a) (3) : T. C. A. § 39-4904. definition of "intoxicated" in subsection 
"Shotgun" defined, see § 39-2801. . Subsec. (b) : T. C. A. § 39-4905. (c) is a modified version of that used 
"Switchblade knife" defined, see §89. .... Subsec. (c) : Tex. P. C. Prop. Rev. in § 39-603 (intoxication defense). Sub-

2801. § 46.04(b). section (a) (3) is included so that the 
Unlawful possession of weapon, see .' 1 present law on weapons registration, T. 

Cross·References: C A § 39 4904 b' 1 d d Th § 39-2802. .. - may e mc_u e. .e 

28
U04n.lawful sale of firearm, see §89. "".~ "Association" defined, see § 39-107. defense provided for by subsection (b) 

i Computation of age, see § 39-106. is a continuation of the present Tennes-
. "Firearm" defined, see § 39-2801. see law, T. C. A. § 39-4905. This defense 

Comment: I' Interstate purchase, see § 39-2805. does not extend to firearms other than 
Section 39-2803 concerns weapons thai; Prohibited weapons,. see § ·39-2803. rifles or shotguns, since pistols are 

have little or no lawful use. Subsection ' Unlawful possession of weapon, see seldom, if ever, used for hunting. The 
(a) criminalizes possession and also .: § 39-2802. df~fense is not available to dealers since, 
manufacture, transport, sale, and repairf under federal law, no firearm can be sold 
of tbe specified prohibited weapons. The n"'~' Comment: to a person under 18. 18 U. S. C. 922(b) 
proscription extends to weapons and con· .' f.'.' Section 39-2804 focuses on the weapons (1) (1964). 
duct now covered by T. C. A. §§ 89· ...... dealer or transferor rather than the Section 39-2805 is a restatement of the 
5110-39-5113 (possession, manufacture,' possessor. Subsection (a) (1) implements current Tennessee law, T. C. A. § 39-
and disposal of fire bombs); T. C; A". present law, T. C. A. § 39-4905. Likewise, 4904. This section changes only the 
§§ 39-1404 _ 39-1410 (possession and subsection (a) (2) is a restatement of form, not the substance, of the present 
transportation of explosives); T; C. A: present law, T. C. A. § 39-4904. The law. 
§ 39-4901 (knuckles and switchblades) • 
and expands the existing state law by" 39-2805. Lawful sale of firea:rm.-{a) An individual, corporation, 
including "sawed-off" shotguns and:. ' .• 1' or as.sociation who engages in the business of selling, offering for sale, 
rifles, silencers, machine guns, and r .' .. 
cannons. '. g1Virigaway, or otherwise disposing of firearms, must: 

Subsections (b) (1) and (b) (2) 'pro- i, (1) obtain a permit to engage in such business from the com
vide defenses for the military and law " 'I missioner of revenue by payment of a ten dollar ($10) fee for each 
enforcement, and subsections (b)(8)· .'. 
(b) (5) create defenses for industrial, ..• ' calendar year ending on December 31 of that year. 
scientific and artistic uses of prohibit~ ~.~ (A) The petitioner for a permit shall furnish the commissioner 
W"po"" Tho two dof",,,, p,,<idol' rl of revenue a certificate of good moral character from the sheriff 2:~ 

,'J 
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the county in which the licensed premises are to be located, or if the 'f 
premises are within the corporate limits of a municipality, from the J 
chief of police of the municipality; and' ",f 

(B) the certificate of good moral character shall state that: t 
the petitioner is of good moral character and personally known to the '.1 
official signing the certificate. I 

. (0) The commissioner of revenue may refuse to authoriz~l 
or revoke, ::),ny permit for good cause, or on account of any violation' ,.~. 
of this chapter. Notification of such action is to be by registered maU'/ 
to the permit petitioner or holder, and actions of the commissioner may 1.'1',' 
be reviewable as provided for in §§ 27-901-27-914. " 

(D) The commissioner of revenue is authorized to make aDO 
is~ue all. rules and regulations necessary to carry out the provisions of ..... t 
thIS sectIon.'" 

(2) send a certificate by registered mail to be filed with the i 
sheriff or chief of police as designated in subsection (a) (1) (A) for ' t 
each firearm purchased. The certificate shall include: g 

(A) the name and address and right thumb print of the appli. 
cant for a firearm; and 

(B) additional information, including the race, height, weight, 
age, color of eyes, color of hair, and sex: of the applicant; and 

(0) the purpose for which the firearm is purchased; and , 
(D) the serial number of the firearm to be purchased. .' f 

(3) wait fifteen (15) days from the time of receipt of noti~ 1 
either by personal acknowledgment or return receipt requested, from i 
the sheriff or chief of police, as designated in subsection (a) (1) (Al,', f 
before the disposition of the weapon may be consummated and the 
firearm delivered to the applicant. If the sheriff or chief of police, as 
designated in subsection (a) (1) (A), states that the applicant is pro- '} 
hibited by law from a local purchase or receipt of the weapon, no 'f 
further dis?osition of the weapon I?ay be made by the licensed dealer, "'.1". 

(b) It IS a defense to prosecutIOn under § 39-2804 (a) (3) that the ,. 
licensed dealer's conduct: ' ,'. ' 

(1) was incident to engaging in a lawful commercial or businessi 
transaction with a licensed dealer, manufacturer, importer, or collector it. '.' 
who meets the requirements of subsection (a) (1) ; or ··1 

(2) was incident to engaging in a lawful commercial or business J 
transaction with government officials, as designated by § 39-2802 (b) (ll.J 

(c) If the conduct falls within subsection (b), the requirements of ,f, 
subsections (a) (2) and (a) (3) are dispensed with.. 

(d) Nothing in this section shall preclude any person eligible toJ 
lawfully purchase a firearm from making an occasional sale of a usedJ 
or second-hand firearm legally purchased by him without being licensed l,( 
to do business as such.E 

(e) All sales under subsection (d) shall comply with the require-j 
::nts of subsections (a) (2) and (a) (3)"'1 

, i"~~ ~ 

COMMENTS OF LAW REVISION COMMISSION 

comment: 
This is the present Tennessee law, T. 

C. A. § 39-4904, with the addition of the 

serial number requirement. Penalties for 
violations of the regulations are pro
vided in § 39-2804. 

39-2806. Interstate purchase.-(a) If not otherwise prohibited by 
law a Tennessee resident may purchase from a licensed importer, 
ma~ufacturer, dealer, or collector a rifle or shotgun in a state contiguous 
to Tennessee. 

(b) If not otherwise prohibited by law, including the law of the 
contiguous state, any dealer or collector licensed under § 39-2805 may 
sell a rifle or shotgun in a state contiguous to Tennessee. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 39-4915. 
Subsec. (b) : T. C. A. § 39-4916. 

Cross-References: 
Gun Control Act of 1968, 18 U. S. C. 

§922(b). 
"Law" defined, see § 39-107. 
Prohibited weapons, see § 39-2803. 
"Rifle" define(l, see § 39-2801. 

"Shotgun" defined, see § 39-2801. 
Unlawful sale of firearm, see § 39-

2804. 

Comment: 
Section 39-2806 preserves T. C. A. 

§§ 39-4915, 39-4916, which were enacted 
in 1969 in order to implement § 722(b) 
(3) (A) of the Federal Gun Control Act 
of 1968. 

39-2807. Disposition of prohibited weapons and weapons unlawfully 
possessed.-(a) All weapons seized from an individual, corporation, 
or association which are found to be prohibited weapons, as defined in 
§ 39-2803, shall be destroyed pursuant to § 40-826, as amended. 

(b) All weapons seized from an individual, corporation, or associa
tion which are found to be unlawfully possessed, as that offense is 
defined In § 39-2802, shall not be returned to the individual, family or 
friends of the individual, corporation, or association found guilty of 
that offense. 

(c) The judge presiding over the case shall, upon the final disposi
tion of the case, order the unlawfully possessed weapons to be destroyed 
or to be sold by the sheriff on public bids to business concerns who 
handle similar items in their normal course of business and the moneys 
derived from such a sale shall be paid into the county general fund. 
The sheriff may contract with any licensed firearm dealer, not holding 
elective or appointive office or employ with any government agency, to 
act as broker or dealer on behalf of the county in order to conduct the 
public sale in accordance to federal and state laws regulating sale of 
firearms. The dealer's commission shall not exceed twenty per cent 
(20 %) of the gross' sales price. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 39-4911, 39-4912. 

Cross-References: 
rn Prohibited weapon as contraband, see 
1. C. A. § 40-821, as amended. 

"Prohibited weapon" defined, see § 39-
2803. 

Seizure of prohibited weapon, see T. 
C. A. § 40-823, as amended. ' 

Stolen property, see T. C. A. § 40-828, 
as amended. 
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Unlawful possession of weapon, see 
§ 39-2802. 

Use as evidence, see T. C. A, § 40-827, 
as amended. 

Comment: 
Subsection (a) is a new provision dic

tating that all prohibited weapons be 
destroyed. The procedure for seizure and 
disposition of prohibited weapons is 

found in the procedur!ll section treatlng 
contraband, T. C. A. tlt. 40, ch. 8, subch, , 
B, as amended. Subsections (b) and (ej 
are a restatement of T. C. A. §§ 39-491~ 
39-4912 and continue the present law ' 
regarding the disposition of illegally " 
possessed weapons. The only change h 
that the judge is given the option 01 ' ' 
causing the weapons to be destroye! ' 
rather than sold at auction. Pi 

-- t 
CHAPTER 29f 

DRUGSJ 
SECTION. 
39-290l. 
39-2902. 
39-2903. 

39-2904. 
39-2905. 
39-2906. 
39-2907. 
39-2908. 
39-2909. 

Legislative policy. 
Chapter dr.liinitions. 
Addition of drug by regula-

tion. 
Trafficking in dangerous drug. 
Dangerous drug defined. 
Trafficking in abusable drug. 
Abusable drug defined. 
Trafficking in restricted drug. 
Restricted drug defined. 

SECTION. 
39-2910. 
39-2911. 

Trafficking with minor. 
Possession of dangerous or 

abusable drugs. 
39-2912. Possession of drug parapher· ~.l 

nalia. j 
39-2913. Authorization defense. , 
39-2914. Household use defense. 
39-2915. Prosecution for less severe of. 

fense. I ' 
39-2916. Preemption. I 

COMMENTS OF LAW REVISION COMMISSION "J 
Comment: 

The drug offenses included in this 
chapter deal mainly with mind and 
mood-altering drugs, such as narcotics, 
hallucinogens, stimulants, depressants, 
and marihuana. Generally, this chapter 
restates the criminal provisions of the 
Tennessee Drug Control Act of 1971, T. 
C. A. §§ 52-1408-52-1448. Unlike that 
act, however, this chapter is not con
cerned with the regulation of authorized 
distributions and possessions, and, in 
fact, is dependent upon the comprehen
sive regulaLory scheme found in title 52 
of the Tennessee Code to state what 
trafficking and possessiQn is authorized 
and what unauthorized. The provisions 
of chapters 12, 13 f.nd 14 of title 
52 are well designed to regUlate legiti
mate use of "legend drugs," narcotics, 
and "controlled substances" and much 
of the organization of that title is re
flected here. 

For purposes of penal treatment, how
ever, this chapter does not distinguish 
between narcotics and so-called danger
ous drugs per se and does not directly 
utHize the six schedules of controlled 
substances in the 1971 act. The factor 
of whether a particular drug has an 
accepted medicinal use, for example, is 
not as relevant to criminal prohibitions 
as it is to the regulation of authorized 
manufacture and distribution. 
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Classification of drugs in this chapter i 
i-; -b; •. sed on an assessment of the poten. ~1 
tid for harm and abuse presented by '{ 
a gi'len drug and also on a consideration .. . 
of the social costs of a particular crim· ' .. . 
inal treatment. Moreover, a three·claSl I 
structure is more amenable to the sen· , 
tencing structure of this code. Three . I 
classes of drugs are thus established: . f

l
' 

dangerous drugs, abusable drugs, and , ' 
restricted drugs. Here "dangerous drugs" 
include "hard narcotics," LSD, and in· :t 
jectable &mphetamines. "Abusable l 
dru.gs" incluul'l barbiturates, oral amphe! ..... j .. 
ammes, marihuana and peyote. "Re-:," 
stricted drugs" include nonprescription . . 
medications, such as cough syrups and ' " 
the remaining prescription drugs not in- . " 
cluded in ,the first two categories. Illidt'l 
transactions in dangerous drugs carli r 
~he highest penalties; illicit transacti.olll ',{ 
m abusable drugs carry lower penalties: .' J 
and those in restricted drugs the lealt ··t·. 
severe penalties. The resulting grad!. " 
tion of offenses is very similar to the' : 
sbe-schedule scheme of the 1971 act, with . i' 
the enumerated drugs and penal san~ .' 
tions of schedules I, II, and part of Dl .' '\' 
being covered by the dangerous drug! 
category, those of schedules IV, VI a,n,i :' "j 
part of III being treated as abusa~e 
drugs, and the illicit transfer of s~hed.aIe .•. 
V drugs and "legend drugs" constltutmg .; 
the restricted drug offense. • , 

:~:IJi 
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""/ 

DRUGS 

This chapter does not contain all penal 
provisions dealing with mind and mood
altering drugs. Rather, it contains only 
those basic provisions dealing with the 
illicit drug traffic. Penal provisions in
volving regulatory matters (e.g., viola
tion <If recordkeeping requirements) and 
obtaining drugs by misrepresentation 
or de~eption are better handled in the 
regulatory law, and such provi:;ions are 
contained in the present T. C. A. tit. 
52. This chapter does not a!iect those 
regulations. However, except ll1 the case 
of "restricted" drugs, obtaining drugs by 
misrepresentation is reached under this 
chapter on the theory that the person 
who so obtains drugs unlawfully pos
sesses them, see § 39-2911. If a person 
obtains them for the purpose of '<lale or 
dbtribution, however, he would unlaw
fully possess witl,1 intent to distribute 
and be subject (even in the case of ure_ 
stricted" drugs) to the high penalties 
prescribed hr trafficking, see §§ 39-2902 
(3), 39-2904, 39-2906, 39-2908. 

The sentencing structure of this chap,
ter differs somewhat from that of pres-

§ 39-2901 

cnt law. In part, these differences are 
due to the fact that, unlike present 
law, this chapter discriminates between 
those offenders whose conduct warrants 
the imposition of severe penalties and 
those offenders whose conduct does not; 
and, in part, they reflect reassessment 
of the risks presented by different drugs. 
In addition, however, the entire sen
tencing structure of the new code differs 
l'a~ical1y from that of present law, and 
thls chapter of course reflects that dif
ference. 

The chapter derives from these 
sources: (1) the recent Tennessee Drug 
Control Act of 1971; (2) the Texas 
Penal Code Proposed Revision (1970); 
(3) the drug control provisions of the 
United States Code (21 U. S. C. § 812); 
and (4) the Study Draft of a New 
Federal Criminal Code prepared by 
the Nathmal Commission on Reform of 
Federal Criminal Laws (1970). Despite 
the diverse sources, the grading of of
fenses in this chapter reflects the deci
sions of the Commission. 

39·2901. Legislative policy.-(a) It is the policy of this state, as 
reflected by enactment of this chapter, to employ penal sanctions to 
control the dissemination of dangerous, abusable, and restricted drugs 
without undue restrictions on practitioners of the healing arts, re
search, or legitimate manufacture or distribution, and with a view to 
facilitating medical, psychiatric, and social rehabilitation of addicts 
and other victims. 

(b) It is also the policy of the state to ensure by this chapter that 
all agencies of the criminal justice system distinguish between those 
engaged in commercial exploitation, on the one hand, and those who 
engage in noncommercial distribution or who are experimenters or 
users, on the other hand, and that the courts in particular so distinguish 
in sentencing offenders under this chapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 48.01. 
Cf. Fed. Prop. Crim. Code, Introduc

tory Note at 242-43. 

Cross-References: 
Construction of code, see § 39-105. 
O~jec~ives of code, see § 39-102. 
Prmcipies of sentencing, see § 39-806. 

Comment: 
. The Commission believes that a dec
laration of policy is desirable because 
of the great controversy as to the proper 
role of the criminal law in dealing with 
U:ugS and, drug offenders. The declara
tIon will help guide agencies of the 

criminal justice system at all levels 
(e.g., police, prosecutors, courts, correc
tions) in the performance of their du
ties, aid the courts in construction of 
the chapter, and guide the courts and 
correctional authorities in the exercise 
of their discretion in sentencing and 
treating offenders. , 

Subsection (a) stresses control of the 
illicit drug traffic while at the same time 
emphasizing the importance of reha
bilitating addicts and other victims of 
illicit traffic and not unduly restrictin~ 
legitimate drug uses. Subsection (b) 
distinguishes between those engaged in 
commercial exploitation, on the one hand, 
and experimenters and users, on the 
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other, because the Commission believes presents a greater menace to control 
that the commercial exploiter both efforts and is more blameworthy. 

39-2902. Chapt'~r definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Narcotic drug" means any of the following, whether pro. 
duced directly or indirectly by extraction from substances of vegetable 
origin, independently by means of chemical synthesis, or by a combi. 
nation of extraction and chemical synthesis: 

(A) opium and opiate; 
(B) any compound, manufacture, salt, derivative, or prepara. 

tion of opium or opiate; 
(C) any substance (and any compound, manufacture, salt) 

derivative, or preparation thereof) that is chemically identical with 
any of the substances specified in subdivisions (A) and (B). 

(2) "Opiate" meam~ any substance having an addiction-forming or 
addiction-sustaining liability similar to morphine or being capable of 
conversion into a drug having such addiction-forming or addiction· 
sustaining liability. It does not include the dextronotatory isomer of 
3-methozy-n-methylmorphinan and its salts (dextromethorphan). It 
does not include its racemic a.nd levorotatory forms. 

(3) "Trafficks" means: 
(A) transfer or administer a drug to another; or 
(B) prescribe a drug not in the course of professional practice; 

or 
(C) possess a drug with intent to transfer or administer it to 

another; or 
(D) produce a drug. 

(4) "Production" means the manufacture, preparation, propaga· 
tion, compounding, conversion or processing of a controlled substance) 
either directly or indirectly by extraction from substances of natural 
origin, or independently by means of chemical synthesis, or by a combi· 
nation of extraction and chemical synthesis, and includes any packag· 
ing or repackaging of the substance or labeling or relabeling of its 
container, 6.."{cept that this term does not include the preparation or 
compounding of a con.trolled substance by an individual for his own use 
or the preparation, compounding, packaging, or labeling of a controlled 
substance: 

(,A) by a practitioner as an incident to his administering or 
dispensing of a controlled substance in the course of his professional 
practice; or . 

(B) by a practitioner, or by his authorized agent under.his 
supervision, for the purpose of, or as an incident to, research, teachmg) 
or chemical analysis and not for sale. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Prop. Crim. Code § 1829. 
T. C. A. § 52-1409. 
Tex. P. C. Prop. Rev. § 48.02. 
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Cross-References: 
"Abusable drug" defined, see § 39·2907. 
Addition of drugs to chapter by regu· 

lation, see § 39-2903. 

DRUGS 

"Dangerous drug" defined, see § 39-
2905. . 

Drug paraphernalia, see § 39-2012. 
"Restricted drug" defined, see § 39-

2909. 

Comment: 
This chapter utilizes the definitions of 

the 1971 Tennessee Act, found at T. C. A. 
§ 52.1409, that are relevant to the crimi
nal law. In addition, subdivision (3) 
treats all distribution, conduct prepara
tory to distribution, and all manufactur
ing under the new term "trafficking." 
Trafficking 'means transferring or ad
ministering a drug to another; prescrib
ing a drug "not in the course of profes
sional practice;" possessing a drug with 
intent to transfer or administer it to an
other; or producing a drug. This approach 
is derived from the federal code study 
draft and is substantially the same in 
content as the present Tennessee law. 

Subdivision (3)(B), by including pre
scribing a drug "not in the course of 
professional practice" as trafficking, re
fers to prescriptions that go beyond the 
bounds of proper medical practice, e.g., 
issuing a prescription for a narcotic to 
an addict without regard to whether it 
is medically warranted. The subdivision 

§ 39-2904 

does not purport to state when a pre
scription goes beyond the bounds of 
proper medical practice, but leaves that 
question to the regulatory law and the 
medical profession. The language "not 
in the course of professional practice" 
appears in the present Tennessee and 
federal drug laws. The subdivision does 
not include as trafficking all unlawful 
prescribing, because it is possible that 
under the regulatory laws a prescription 
may be unlawful on account of having no 
date or address. Transgressions such as 
these should not be treated as stringent
ly as "trafficking," but should be handled 
as minor infractions of the regulatory 
law itself. 

Subdivision (3) (C) includes as traf
ficking possession of a drug with intent 
to transfer or administer it to another. 
This offense is the same as the present 
law's possession with intent to deliver or 
sell, T. C. A. § 52-1432. This definition 
proves useful in cases where the quanti
ties possessed are large enough to war
rant an inference of possession with in
tent to distribute and in other situations 
where there is evidence that the de
fendant possessed with 'intent to dis
tribute. 

39·2903. Addition of drug by regulation.-A drug made subject to 
this chapter by regulation is deemed to be a restricted drug. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 48.03. 

Cross·References: 
Authorization defense, see § 39-2913. 
"Restricted drug" defined, see § 39-

2909. 
"Rulell includes regulation, see § 39-

107. 

Comment: 
This section is necessary be'cause the 

regulatory law, T. C. A. § 52-1410, gives 
the commissioner of mental health, with 
the agreement of the commissioner of 
public health, authority to designate for 
inclusion in that title's. schedules drugs 
that are not enumerated in this chap
ter. Because this section subjects desig
nated drugs to penal sanction without 

legislative action, all drugs so included 
are penalized at the lowest level. If the 
legislature believes that the restricted 
drug category. is not stringent enough 
for a particular drug, it can then amend 
the chapter to place the drug in a more 
stringent category. The criminal law 
should be the product of legislative 
decision by duly elected representatives 
of the public. The regulation of the phar
maceutical industry, on the other hand, 
is properly the province of the depart
ment of mental health. The commission
er's power to issue and enforce such reg
ulations is not affected by this section. It 
merely ensures that changes in regula
tory' law will not be construed as affect. 
ing the criminal law without proper leg
islative action. 

·39-~904. Trafficking in dangerous drug.-(a) An i~dividual, cor
poratlon, or association commits an offense if he intentionally or know
mgly trafficks in a dangerous drug. 

(b) Except as provided in subsection (c), an offense under this 
section is a felony of the second degree unless the actor. has been con-
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victed one or more times before of a felony of the first or second degree ; J 
under this chapter, in which event the offense is a felony of the first ;J 
degree. ;1 

§ 39-2904 

(c) The court shall set aside the judgment of guilt, and enter judg. 
ment and sentence the actor for a felony of the second degree if the , 
actor has been convicted one or more times before of a felony under " 
thls chapter, or for a felony of the third degree if the actor has never ; j 
before been convicted of a felony under this c'hapter, if the actor proves ,,! 
by a preponderance of the evidence at the sentencing hearing; :@I 

(1) that he did not act for profit or to further commercial dis. : ! 
tribution " and r 

(2) that he did not transfer or administer, or possess with intent ',,1
1 

to' transfer or administer, the drug involved to a minor; , I 
. (A) when he knew or was reckless or criminally negligent in i 

ascertaining the minor's age; and ! 
(B) when he was at least three (3) years older than the; I 

minor. 

COMMENTS O,j. LAW REVISION COMMISSION . I 
Derivation: 

Tex. P. C. Prop. Rev. § ,18.04. 
Fed. Prop. Crim. Code §§ 1822, 1823. 

Cross-References: 
"Association" defined, see § 39-107. 
Computation of age, see § 39-106. 
"Conviction" defined, see § 39-107. 
"Dangerous drug" defined, see § 39-

2905. 
"Felony" defined, see § 39-107. 
Lesser offense charged, see § 39-2915. 
Organized criminal offender, see § 39-

843. 
"Possess" defined, see § 39-107. 
Sentencing hearing, see rr. C. A. § 40-

2301, as amended. 
"'l'rafficks" defined, see § 39-2902. 

Comment: 
Subsection (a) makes it an offense to 

knowingly traffick in a dangerous drug. 
"Knowingly" is the culpable mental state 
required under present narcotics law. 

Subsection (b) states the basic penal
ty for the offense. In addition, it should 
be noted that § 39-843 permits extended 
term imprisonment for organized crimi
nal operations violating this chapter. 
The stepped-up penalty for repeat 
offenders in this section and in the sec
tions setting out penalties for traffick
ing in abusable and restricted drugs ac
complishes the same purpose as present 
T. C. A. § 52-1434, which authorizes 
double penalties for second offenses. 

Subsection (c) mitigates transfers and 
potential transfers to persons 18 or older 
whieh are not for profit or to further 
conmlercial distribution. Gifts and other 
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noncommercial distributions, although ! 
:serious, do not present the same threat ! 
of illicit traffic as do commercial dis· ' /. 
tributions and the commercial distrib- . 'I!, 
utor is more culpable than the non· , 
commercial distributor. It should be 
noted that a gift made to prove to a po- ~ 
tentiai bUyer that the donor sells high If 
quality LSD, for example, or otherwise:' \ 
as a "loss leader," is a trunsfer to fur· .! 
ther commercial distribution. : ! 

In addition to mitigating the penalty. • 
for gifts and other noncommercial trans· , 
fers, subsection (c) also mitigates some 'I 
conduct which, although it comes within· ' 
the meaning of the word "traffick~' . 
amounts only to possession for personil! 
use. Thus, producing for one's own use . I 
or prescribing for oneself amounts only ! 
to possession, i.e., is not for profit or ~ J 

further commercial distribution. Thll; ,I 
same result is achieved by the presenl" 
law's restJ:icted definition of "manufac· ,r 
ture" which specifically excludes prepa· , "I' 
ration for personal use. 

The mitigation determination is made, 
at the sentencing hearing, rather than!d ;1 
during the trial on the merits, to av~ , , 
problems of self-incrimination w~lch ,=t 
might arise if a defendant were reguued ; f 
to admit guilt of a lesser offense m or· ; j 
del' to avoid conviction of a greater, In ~ 
order to ensure that trafficking does n~ ! ,,' 
mas9-ueradd as po~session, the bt1~denth :" 
commg forward w1th and persuadmg he ~o1 
judge or jury of the existence of t.e'r- t 
mitigating facts is on the defendan~; t 
~ow.ever, ":lnder. § 39-2915 the prosecutor :0 E 
1S g1ven dIscretion to charge the lessl!. I 
offense in the first instance. 1 

J 

DRUGS § 39-2!lC5 

39-2905. Dangcrous drug definc(l.-For purposes of this chapter, 
IIdangerous drug" means: 

(1) Any of the following substances, including their isomers 
esters, ethers, salts, and salts of isomers esters and ethers wheneve': 

. t f lh . "'.L the eXls. ence 0 ~ e IsoI?ers,. esters, ethers, and salts is possible within 
the specIfic chenllcal desIgnatIOn; 

(i) acetylmGthadol; 
(ii) allylprodine; 
(iii) alphacetylmathadol; 
(iv) alphameprodine; 
(v) alphamethadol; 
(vi) benzethidine; 
(vii) betacetylmethadol; 
(viii) , betameprodine; 
(ix) betamethadol; 
(x) betaprodine; 
(xi) clonitazene; 
(xii) dextl'omoramide; 
(xiii) dextrorphan; 
(xiv) diampromide; 
(xv) diethylthiambutene; 
(xvi) dimenoxadol; 
(xvii) dimepheptanol; 
(xviii) dimethylthiambutene; 
(xix) dioxaphetyl butyrate; 
(xx) dipipanone; 
(xxi) ethylrnethylthiambutene; 
(xxii) etonitazene; 
(xxiii) etoxeridine: 
(xxiv) furethidine; 
(xxv) hydroxypethidine' 
(xxvi) ketobemidone; , 
(xxvii) levl;)moramide; 
(xxviii) levophenacylmorphan' 
(xxix) morpheridine; , 
(xxx) noracymethadol ; 
(xxxi) norlevorphanol; 
(xxxii) normethadone; 
(xxxiii) norpipanone; 
(xxxiv) phenadoxone; 
(xxxv) phenampromide; 
(xxxvi) phenomorphan; 
(xxxvii) phenoperidine; 
(xxxviii) piritramide;. 
(xx.''lCix} proheptazine; 
(xl) propel'idine; 
(xli) racemoramide; 
(xlii) trimeperidine. 
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(2) Any of the following opium derivatives, their sa;lts, isomer~l of vegetabl~ origin, independently by means of chemical synthesis, or 
and salts of isomers, whenever the existence of the salts, Isomers, and bv combination of extraction and chemical synthesis: 
salts of isomers is possible within the specific chemical designation: " (i) opium and opiate; 

(i) acetorphine; ( ! (ii) any salt, compound, derivative, or preparation of opium 
(ii) acetyldihydrocodeine; I 01' opiate; 
(iii) benzylmorphine; (iii) any salt, compound, isomer, derivative, or preparation 
(iv) codeine methylbromide; " thereof that is chemically equivalent or identical with any of the sub-
(VI codeine-n-oxi.de; stances specified in subdivisions (i) and (ii), other than the isoquino-

; line alkaloids of opium; 
(vi) cyprenorphine; (iv) opium poppy and poppy straw. 
(vii) desomorphine; 
(viii) dihydromorphine; ;' (5) Any of the following opiates, including their isomers, esters, 
(ix) etorphine; ,! ethers, salts, and salts of isomers, esters, and ethers, whenever the 
(x) heroin; I existence of the isomers, esters, ethers, and salts is possible within the 
(xi) hydromorphinol; '1 specific ch~mical designa~ion: 
(xii) methyldesorphine; , (1) alphaprodme; 
(xiii) methylhydromorphine; ! (ii) anileridine; 
(xiv) morphine methylbromide; .~. (iii) bezitramide; 
(xv) morphine methylsulfonate; , . (iv) dihydrocodeine; 
(xvi) morphine-n-oxide; • I (v) diphenoxylate; 
(xvii) myrophine; • f (vi) fentanyl; 
(xviii) nicocodeine; (vii) isomethadone; 
(xix) nicomorphine; (viii) levomethorphan; 
(xx) normorphine; (ix) levorphanol; 
(xxi) pholcodine; (x) metazocine; 
(xxii) thebacon. (xi) methadone; 

. ." '.' (xii) methadone-int'armediate, 4-cyano-2-dimethylamino-4, 4-
(3) ~ny material, co~potmd, mI,xture,. or preparatIOn co~tamm: : f diphenyl butane; 

any quantIty of the f~l1owmg hallucmogemc su~stances, theIr salts, 'I (xiii) moramide-intermediate, 2-methyl-3-morpholino-1, 1-ai-
isomers, and salts Of .Isomers" when~ver t~e ,eXIstence ~f the sa)~ ' .. 1. phenylpl'opane-carboxylic acid; 
iSOI;ners,. and salts of Isomers IS possIble Wlthm the specIfic chemICal. (xiv) pethidine; 
deSIgnation: J (xv) pethidine-intel'mediate-A 4-cyano-1-methyl-4-phenylpi-

(i) 3, 4-methylenedioxy amphetamine; l peridine; , 
(ii) 5-methoxy-3, 4-methylenedioxy amphetamine i I (xvi) pethidine-intermediate-B, 
(iii) 3,4) 5-trimethO}.-y amphetamine; , I c!lrboxylate; 
(iv) bufotenine;] (xvii) pethidine-intermediate-O, 1-methyl-4-phenylpiperidine-
(v) diethyltryptamine; , f 4·cal'boxylic acid; 
(vi) dimethyltryptamine; . ! (xviii) phenazocine; 
(vii) 4-methyl:-Z, 5-dimethoxyamphetamme; t (xix) piminodine; 
(viii) ibogaine; ,i (xx) racemethorphan; 
(ix) lyserg~c acid diethylamide; i t (xxi) racemorphan. 

~~l) ~~:~~~~;~~iperidYI benzi1~te;f th (6), ~ny of the following substances, other than those included in 
(xii) n-methyl-3-piperidyl benzilate; ; l' e defim!Io~s of abusable an~ restricted drugs, whether produce~ ?i-
(xii') psilocybin' ' ~ectly or mdlrectly by extractIOn from substances of vegetable orIgm, 

(xi;) psllocyn. ' j, Ind(lpe~dentlY by m,eans of ch~mical synthesis, or by combination of 

ethyl-4-phenylpipel'dine~4-

(4) Any of the following substances, other than those narcotie : 
drugs included in the definitions of abusable and restricteC!. drug~, 
whether produced directly or indirectly by extraction from substances i 

extractIOn and chemICal syntheSIS: 
, (i) coca leaves; 

(ii) any salt, compound, derivativ~. or preparation of coca 
leaves; 
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(iii) any salt, coml,oound, derivative, or preparation thereof ;,1.' been convicted one or more times before of a felony under this chapter 
that is chemically equivalent or identical with any of the substanceJ . t in which event the offense is a felony of the second degree. ' 
specified in sub~ivisions (i) and (ii), othe! ~han de.cocainized coca:1 (c) The court shall set aside the judgment of gui1~, and enter judg
le~ves o~ extractlOn~ of coca leaves, or extractIOns WhICh do not con. i ~. ment and sentence ~he actor for a felo~y of the thIrd degree if the 
tam cocame or ecgomne. • f actor has been convICted one or more times before of a class A mis-

(7) Any material, compound, mixture, or preparation, other than;! demeanor or felony under this chapte;, or for a class A misdemeanor if 
tpat described in § 39-2907 (1) (five (5) or fewer. pills), containing a~ ;,! the actor has neyer before ~een convIcted of a class A ;rr:jsuemeanor or 
quantity of the following sUbstances having a potential for abuse M. . felony. under thIS chapter,. If the .actor proves by a preponderance of 
sociated with a stimulant effect on the central nervous system: the eVIdence at the ~entencmg hearmg: 

(i) amphetamine
l 

its salts, optical isomers, and salts of ill (1) that he dId not act for profit or to further commercial distl'i-
optical isomers; bution; and. 

. (ii) phenmetrazine and its salts· . J (2) that he did not transfer or administer, or posses~ with intent 
(iii) methylphenidate.' , I to transfer or administer, the drug involved to a minor: 

(8) Any material, compound, mixture, or preparation, other than 'II ~.A) when; he ~new .or was reckless or criminally negligent in 
that described in § 39-2907 (1) (five (5) or fewer pills), containing any • ascertammg the m •. nor sage, and . 
quantity of the following substances having a potential for abuse as. ,! (B) when he ~as at least ~hree (3) year.s ?lder than the .mmor. 
st':ciated with a depressant effect on the central nervous system: .'~ (d) If :he _~ctor l~ foun~ gUllty of prescrIbmg ?r prod;lCmg an 

(i) any sUbstance that contains any quantity of a derivative' I. abus~ble drug l!, .. de~ thls sectIOn, the court shall set aSlde the Judgme?t 
of barbituric acid, or any salt of a derivative of barbituric acid, other . of gUllt, a~d enter Judgment and sente.nce the actor for a ~lass A mlS
than those substances described in § 39-2907 ;-~ demeano: if the actor has been cOll"ncted one or more tImes before 

(ii) chorhexadol. ! under thls chapter of any offense, or for a class B misdemeanor if the 
(iii) glutethimid~. . { actor has never before been convicte~ under. this chapter, if the actor 
(iv) lysergic acid; J proves b~ a pr~ponder~nce of tne eVlden.c~ at the sentencing hearing 
(v) lysergic acid amide; ~ ! tllat he dld not mtend. to transfer ?r admlm.ster. the drug to. another. 
(vi) methyprylon; . I . (e~ ~ the actor IS found gUllt~ of vIOlatm?, subsectIOn (a) by 
(vii) phencyclidine; i. dlstrIbutmg a small amoun~ of marIhuana: ?lot m excess of one-half 
(viii) sulfondiethylmethane; " (%) ounce, he shall be subJect to the prOVISIOns of § 39-2911. 

(ix) sulfonethylmethane; : ! 
(x) sulfonmethane. . f COMMENTS OF' LAW REVISION COMMISSION 

'.!. D~riva tion: d ) t rugs except for penalty and an addi-
COMMENTS OF LAW REVISION COMMISSION . 1 Tex. P. C. Prop. Rev. § 48.06. tional mitigation feature, subsection (d). 

Fed. Prop. Cnm. Code §§ 1822, 18.23. Subsection (d) treats production or 
Derivation: 

T. C. A. §§ 52-1413, 52-1415, 52-1417. 
Fed. P~·op. Crim. Code § 1829. 
Tex. P. C. Prop. Rev. § 48.05. 

Cross-Refere:·~ce& ~. 
"Abusable e]tug" defined, see § 3D-2907. 
"Restricted ,:lrug" defined, see ~ 39-

2909. 

Comment: 
Under ti1is section dangerous drngs in

clude particularly harmful opioids and 
opiates (e.g., heroin and morphine); 
most hallucinogens (e.g., LSD and psilo-

cybin}; cocaine and its derivatives; alli Cross Refere prescription of an abusable' drug for 
amphetamines and similar stimulanb. ,,; nces: Personal use the same as possession for 
and most barbiturates and similar d;.t ,,}.,us~bl~ d1Jg" defined, see § 39-2907. personal use (§ 39-2911) because it is 
pressrmts except when they appear m '" t 'J:.g~Oclat~on defined, see § 39-107. not the kind of trafficking for which a 
the limited quantity of five or fewer; 1 9omp~ta~lOn of age, see § 39-106. scvere penalty is justified. The personal 
tablets or capsules of limited !ltrengt~' l' ConvICtIOn" defined, S2e § 39-107. use feature may be shown by the quan-
which are included in subsection 39·29M ' "Felony" defined, see § 39-107. tity of the abusable drug involved, the 
(4). With the exception of these su~ ~;Lesser. offens~ c~arged, see § 39-2915. nature of the transaction, or other cir-
sta}lces and of nalor~hine and peyot~ f ...........• 8 Organized crnnmal offen. der, see § 39- cumstances. This retains the policy and 
whIch are here claSSIfied as abusable: . 4~.. . penalty of the present law's restricted 
drugs, and the limited quantities of nar· :'. PosBes~" defined, see § 39-107. definition of manufacture which specifi-
cotics in subsection 39-2907(4), the d1'1lgl r . 230S1entencmg hearing, see T. C. A. § 40- cally excludes production for pel'sonal 
listed are identical with those in present r·t· ,,' as amended. use, See T. C. A. § 52-1409 (m). 
law's schedules I, II, and III. See T. u;. Trafficks" defined, see § 39-2902. Subsection (e) retains the mitigated 
A. §§ 52-1413, 52-1415, and 52-1417. !.' Comment: treatment of noncommercial transfers of 

, t small amounts of marihull,na as posses-
39 2906 Tr ffi k· . b bl d () A'd" d I ..nn. '; t 'I'!'afficking in abusable drugs is the sion offenses. This is currently Tennessee 

p • a ~ 109 10 a usa e rug.- a n m IVl ua I CO·r- 't subJect of this section which parallels law. T: C. A. § 52-1432(a} (3). 
ration, or association commits an offense if he intentionally or 1.1I0\\,· t §39-2904 (trafficking' in dangerous 
ingly trafficks in an abusable drug. . J 

(b) Except as provided in subsections (c) and (d), an offense under!!i" 39-2907. Abusable drug defined. - For purposes of this chapterp ::!S section is a felony of the third degree unless the deferidant I. U abusable drug" means: 

iJ 
{: 
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§ 39-2907 CRIMINAL COD! ; I 
:tDRUGS § 39-2907 

(1) A total of five (5) or fewer tablets or capsules, or a totru::l 
combination of five (5) tablets and capsules, each tablet or capsu~ n (VIi) not more than five hundred (500) milligrams of opium 
containing not more by weight o~ any ~ange~ous dr~g defined h : {per one hundred (100) milliliters o.r 'per one hundred (100? gr~ms, or 
§§ 39-2905 (7) and 39-2905 (8) than IS contamed m the hIghest dosag!J' not more than twenty-five (25) mIllIgrams per dosage umt, wIth one 
tablet or capsule ~ontaining such drug ~anufactured for ~ral use bYa ''I

f

•or more active, nonnarcotic ingredients in recognized therapeutic 
manufacturer regIste.red pursuant to Ul1lted States Code, title 21, §8n ; amounts; 

(2) ~ny material, co~pound, mixture, ~r preparatio.n containing ;. . (viii) not more than fifty (50) .~i!1igrams of morphine, or 
any quantity of the followmg substances havmg a potential for abu~ ,: fl any of Its salts, per one hundred (100) mIllIlIters or per one hundred 
associated with a depressant effect on the central nervous system: :,:" (100) grams w~th one or more active, nonnarcotic ingredients in recog-

(i) barbital; : ,nized therapeutIc ~mounts. ,. ". " 
(Ii) chloral betaine; 1 t, (5) CannabIs. For pu;pose~ of thIS chapter, can~abis mea~s all 
(iii) chloral hydrate· •• , r parts of the plant cannabl~ sa,tIva L., whether growmg or not, the 
(tv) ethchlorvynol;' A seeds of the plant; the reSIn extracted fro~ ~ny pa!t of the plant; 
(v) ethinama~e; ; hn~ every compound! manufactur~, ~a~t, derIvatIve, I~llxture,. or prepa-
(vi) meprobamate; , tratlOn of the plant, It~ seeds or resm, bu~ does not mclude. 
(vii) methohexital ; ' I (A) ,the ma:UI e stalks of the plant ~ 
(viii) methylphenobarbital' ! (B) fi~er produced from the stalks, 
(ix) paraldehyde;' ,1 (0) 011 or cake made from the seeds of the plant; ., . 
(x) petrichloral; ,t (D) any .other compound, manufacture, salt, denyatlVe, mlX-
(xi) phenobarbital.~jture, or preparabo~ of the mature stalks (except the resm extracted 

. '"J' therefrom), fiber, 011, or cake; 
(3) Nalorphme. '" (E) the sterilized seed of the plant that is incapable of germi-
(4) Any material, compound, mixture, or preparation containing, ,nation. 

limited quantities of any of the following narcotic drugs, or any salbI (6) Peyote. 

thereof: ' ""'1' (7) T'etrahydrocannabinols. 
(i) not more than one and eight tenths (1.8) grams of co. " '" 

deine, or any of its salts, per one hundred (100) milliliters or not mOl!,., COMMENTS OF LAW REVISION COMMISSION 
than ninety (90) milligra.ms per dosage unit, with an equal or greater,'Derivation: placement follows the federal code pro-
quantity of an isoquinoline alkaloid of. opium; J Tex. P. C. Prop. Rev. § 48.07. posal. 

(ii) not more than one and eight tenths (1.8) grams of co.. T. C. A. §§ 52:1417, 52-1419, 15-1422. Five 01' fewer capsules of limited 
d . f 't It h J d (100) ·ll·l·t t' ,Fed. Prop. Crlm. Code § 1829. strength containing amphetamines or eme, or any 0 I S sa s, per one Ul':::lre mIll ers or no mon c similar stimulants or those barbiturates 
than ninety (90) milligrams per dosage unit, with one or more activ~ ,~~ss.References: or depressants treated as dangerous 
nonnarcoti.c .. ingredients in recognized therapeutic amo.un.ts; , :""I"290~,angerous drug" defined, see § 39- drugs are included as abusable drugs be-

ill u cause transactions i!l these limited quan-
(m) DC, more than three hundred (300) mIllIgrams of' ',' "Restricted drug" defined, see § 39- tities and, strengths do not present the 

hydrocodeinone, or any of its salts, per one hundred (100) milliliters or ;'12909. same risk of 'harm as do transactions in 
not more than fifteen (15) milligrams per dosage unit, with a fOUl,' i JComment, : . larger quantities or greater strengths. 
fold or greater quantity of an isoquinoline alkaloid of opium; , ' '. The abusable drug category covers that are generally used orally, for oral 

(iv) not more than three hundred (300) milligrams of ill, " some of the less harmful opioids and opi- use in small quantity do('; not generally 
" 'I The definition is limited to drug forms 

. . 1 h d ed ·llTt or' ates (essentially those treated as "Class present risks as extensive as intravenous 
hydrocodemone, or any of ItS s~ ~s, per one un r (10.0) m~ 11 ers ;' BNarcotics" under existing federal law) use. By limiting the strength to the 
not more than fifteen (15) mIllIgrams per dosage umt, WIth one or .,'!S~Ch as codeine and aspirin combina- highest dosage tablet or capsule con
more active nonnarcotic ingredients in recognized therapeutic amounts; i, train drug~, five or fewer table~s .or cap- taining the drug that is manufactured 

( ') t th d . ht t th (1 8) ~ f ill, ; su es of hmlted strength contammg am- for oral use by a manufacturer regis-
V no more an one an , elg en s . g.Lams 0 . phetall)ines or, similar stimulants or tered under the federal regulatory law, 

hydrocodeine, or any of its salts, per one hundred (100) milliliters or ',:.'J"I't~ose barbiturates or depressants includ- the definition makes it impossibl~ for 
not more than ninety (90) milligrams per dosage unit with one or. 'f las dangerous ?rugs, oth~r less harll!-- illicit laboratories to escape dangerous 

. .....,'. tl' .' U depressants m any form, cannabIS drug treatment by stuffing high dosages 
more actIve~ nonnarcotIc mgredlents m recogmzed the~apeutIc amoun" I ,.l(ma~ihuana and its derivatives), peyote, in tablets or capsules. In addition, the 

(VI) not more than three hundred (300) mIllIgrams of etb)~ .. ,ard .tetrahydrocannabinols. which was limitation to a small number of tablets 
mornhine or 'any of its salts per one hundred (100) milliliters or DO\'" Aat~Slfied with marihuana by Tenn. P!lb. or capsules (or any combination there-

,¥ , •• ' .." : C s 1972, ch. 597. Peyote and nalorphme of) makes it impossible for users or 
more than fifteen (15) mIllIgrams per dosage umt, WIth one or won i.,appear in this section rather than with traffickers to purchase a great quantity 
active nonnarcotic ingredients in recognized therapeutic amountsi~er schedule I drugs in the dangerous without prescription and suffer only 

, , g section due to the different ra- abusable drug treatment: they are guilty 
, bonale of the classification systems. This of trafficking in or possessing, as the 

'\ I ;~\<: 

226 

227 

" 'I 



f' 

§ 39,·2908 CRIMINAL CODE: DRUGS § 39-2910 
l. 

case may be, a dangerous drug. MOl'e- frie~d i? the common. practice of seU,~J (i) not more than two hundred (200) milligrams of codeine 
over, these drugs do have medical use, medIcatIon, from S,\lrIOUS penal sant 'j. ner one hundred (100) milliliters or per one hundred (100) grams; 
and treating limited quantities as an tion.WhiIe such self-medication h: . 
abus.able drug ~pares the housewife who ex~emely undesirable" i~ should not 0(, f:. (ii) not more than one hundred (100) milligrams of dihydro-
obtams ,R few pIlls for personal use from caSIOn the same penaltIes provided lo! :. codeine per one hundred (100) milliliters or per one hundred (100) 
her phalmacist without prescription, and transactions in dangerous drugs, '1 
the perscm who gives a few tablets to a ,.! grams; 

1 (iii) not more than one hundred (100) milligrams of ethyl-
. 3.9-2908. Tr~ffi~king in r~stricted drug:-(a) A~ individual, corpo. ,:1 morphine per one hundred (100) milliliters or per one hundred (100) 
ratlO~, or aSSOCIatIon commIts an offense If he knowmgly trafficks in! !, t grams; 
restrIcted ~rug., .' . ,:: 1. (iv) not more than two and five tenths (2.5) milligrams of 

(,b) It "s an affirmatIve defense to prosecutIon under ~~IS sectIo~; J diphenoxylate and not less than twenty-five (25) micrograms of atro
WhICh the actor must prove by a preponderance of the eVlaence, thatJ pine sulfate per dosage unit· 
he did not intend to transfer or administer the drug to another. : t ' , , . 

(c) Except as provided in subsection (d) an offense under tbil 't (v) not more ~h~~ one hundred (100) mIllIgramS of opIUm 
section is a class A misdemeanor. ' !j per one hundred (100) mIllIlIters or per one hundred (100) grams. 

(d) The court shall set aside the judgment of guilt, and entt\r judg, '\, ~2) Any compound, mixture, 01' p,r~para~ion n?t lis~ed elsewhere 
ment and sentE.'llCe the actor for a class B misdemeanor, if the aC~I: I III ~hl~ chapter whIch federal law prohIbIts dlspensmg WIthout a pre
proves by a preponderance of the evidence at the sentencing hearing: . i scrIptIon. 

. (~) that he did not act for profit or to further commercia'i di!, ,. f 
tributlOn; and.! COMMENTS OF LAW REVISION COMMISSION 

(2) that he did not transfer or administer, or possess wlt~' I Derivation: 1421, and of the present federal law, 21 
intent to transfer or administer, the drug involved to a minor: rI Tex. P. C. Prop. Rev. § 48.09. U. S. C. § 812. These drugs are the 

(A) when he knew or was reckless or criminally negligent InH ~~c. 21. ~§ ~2-f22\~~·-1421. ~~~iu~!r~~~ho~~;g~s a~gchP~te:iixy:i~~ 
ascertaining the minor's age; and :' ~ terpenhydrate with codeine. These arc 

(B) h h t 1 t th (3) Id th th 
t Cross-References: classified as restricted drugs because of 

W en e was a eas ree years 0 er an· ! , "Abusable drug" defined, see § 39-2907. their low potential for ha;rm relative to 
minor. I "Dangerous drug" defined, see § 39- the drugs in other classifications, 

"I 2905. Subsection (2) -adopts the definition of 
COMMENTS OF LAW REVISION COMMISSION : ' "1 d d" . T C A § 52 , em t. egen rugs now In • " -

Comment: ' < 0 men: 1201, but specifically excludes from it all Derivation: 
Tex.-P. C. Prop. Rev. § 48.08. 
Fed, Prop. Crim. Code § 1823. 

Cross-References: 
Affirmative defense explained, see § 39-

204. 
"Association" defined, see § 39-107, 
Computation of age, see § 39-106. 
Lesser offense charged, see § 39-2915, 
''Possess'' defined, see § 39-107. 
"Restricted drug" defined, see § 39-

2909. 
Sentencing hearing, see T. C. A. § 40-

2301, . as amended. 
"Trafficks" defined, see .§ 39-2902. 

With ap 't d t' . all. I SubsectIon (1) covers schedule V of substances listed under the dangerous 
thI'S se tl' pr!prIta e

t 
re

ffi
u
k
c:l0n ,In pen

tr
, .. 1 t .th~ p ... resent Tennessee law, T. C. A. § 52- and abusable categories. ..' c on uea s ra c !ng In res ,,, , .. ,q".,~,. 

ed drugs in the same manner §§ 39,2l'Jj . 1 .! i ' 
and 39-2906 treat trafficking inilangEl,:1 • 39·2.910. Trafficking with minor.-(a) An individual, corporation 
o~s .and,abusable drugs. Comlll~r. cialal!.1 or association commits an offense if he intentionally or knowingly trans~ 
dIstmgUIshed from noncommercIal tranf. ' I· f ' d" t . . . . 
fers, and transfers to,l!lino?-,s ftom,tho~ .~ ers or a, trllms ers, or possesses :WIth ll}tent to h'ans~er or admIlllster, 

. to adul,ts, by the mItigatIon deVIce cl .1 a, dangerous, abusable, or restrIcted arug to a chIld younger than 
subsectIo~ (d), ., "f eIghteen (18) years and: 

Subsection (b), WhICh IS umque totlil ·f' (1) h k ~ 'kl . . .. 
section, imPlem. ents the Com. .... e nows or IS rec ess or cnmmally neglIgent m ascertain-
jud,gment that mere pos~assion of arr '; '. lUg the minor's age; and 
strIcted drug should not be an otTen.I! .j (2) he is at least three (3) years older than the minor 
See § 39-2911 and comment. The aftirrII' . J (b) A ff d . . . 
tive defense device is e.mployed,boweva, (~ ~ 0 ense un er thIs'sectlOn: , 
to ensure that tJ."!\!Hckmg does not mil ; k (1) IS a felony of t~e first degree if:". 
querade as posseSSIOn. : 'i (A) the offense mvolved a dangerous drug; or 

39-2909. Restricted drug defined.-For purposes Of this chapter, '110 ;,~ b (B~ the offense invo~ved an abusable drug and the actor has 
stricted drug" means: ' .f een conVIcted one or more times before of a felony of the first or se.c-

(1) Any compound, mixture, or preparation containing any o! ,'~ ond degre~ under this chapter; ,., 
the following limi,ted quantities of narcotic drugs, which compoUll~ J (2) IS a felony of the second degree If ~he offense mvolved an 
mixture, or preparation includes one or more nonnarcotic active lll~!~ abusable drug and the actor has not been convlCted before of a felony 
dicinal ingredients in sufficient proportion to confer upon the compo~ \ , of the firs~, or second degree und~r this chap!er; . . 
mixture, or preparation valuable medicinal qualities other than tho.~ atri (3) IS a felony of the thIrd degree If the offense mvolved a re-
possessed by the narcotic drug alone: . cted drug. 
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§ 39-2911 
CRIMINAL CODB 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tex. P. C. Prop. Rev. § 48.10. 
T. C. A. § 52-1433. 

tr~fficking. ~hich does not involve . 
mmor reCIpIent. The enhanced grad' a .. 
reflects the community's extensive I,ng • 
terest in protecting minors from I~ :( I Cross-References: 

"Abusable drug" defined see 
2907. ' 

§ 39- p.osure to c!:mtrol.I~d drugs through aed~. ! J 
tIOn !in~ l~posltIOn. The section doa \} 
not dlstmgu~sh between. commercial an~ ('{ 
noncom~ercl.al. transactIons, because the' .... !. 
concer~ IS WIth the protection of mino!l t 

SectIon 39-2910 also requires that the ;A 
offender be !it leas~ three years olde! 11 
than the chIld. ThH~ "peer factor" iJ ;, t 
use~ bec~~se ~he ele~ent of sedUction; 

• "Associat~on" defined, see § 39-107. 
pomPl!ta.tlOn of age, see § 39-106. 
,:ConvlctIon" defined, see § 39~107. 
Dangerous drug" defined see § 39-

2905. ' 
"Felony" defined, see § 39-107. 
"Possess" defined, see § 39-107 
"Restricted drug" defined se~ 

2909. ' 
§ 39- or ll?poslbon IS less. lIkely to be pre!< '. ~ 

cnt if ~h.e trafficker IS close in age to 
the recIpIent. The same age differenti~ 
conc~pt is ~mployed in sexual offenses in. 
volvmg chIldren, see ch. 13. 

"Tr.afficks" defined, see § 39-2902. 

Comment: 
Ge,neralIy, the c!llpable. mental state i.~ 

requIred under .thls sectIOn is. know!. \.1 
edge. Ho~eyer, if the. offender IS reek· "j 
~ess or crIml~a~ly neglIgeI!t in ~scertain .. ' .....• 
mg t?-e chIld s age, hIS mIstake is : 
unavaIlable as a defense. This feature •... 
also f~l1ows the treatment of mistake : .. 
of age In sexual offenses. If 

This section retains the aggravated of. 
fense for trafficking with a minor now 
found at T. C. A. § 52-1433. The penalty 
~epends upon whether the transaction 
mvolved a dangerous, abusable, or re
stricted drug, and in the case of each 
the offense is graded one degree above 

. 39-2911., Pos~ession of da.ng~rOU3 or 3;busable drugs.-(a) An indio II' 
VIdual, c~lPoratlOn, or a~soClatIon commIts an offense if he knowingly i' 
possesse" a usable quantIty of a dangerous or abusable drug. : .j 

(b) If the actor is found guilty of possession of a dangerous drug ' ..... 
t~e offense is a cla~s A misdemeanor unless the actor has been con: ,~ 
Ylcted one or more tImes under this chapter, in which event the offense · .... 1 
IS a felony of the third degree. . ... 

(c) If t~e actor is foun~ guilty of possession of an abusable drug, ;c. 
t~e offense IS a cla~s C mIsdemeanor unless the actor nas been con· "j: 
victed o.ne or more tI.mes before under this chapter, in which event the .... 
offense IS a class B mlsdemeanor. . 

. ; 

COMMENTS OF LAW REVISION COMMISSION ' 
Derivation: 

Tex. P. C. Prop. Rev. § 48.11. 
T. C. A. § 52-1432 (b). 
Fed. Prop. Grim. Code §§ 1822 

1824(1). ' 

Cross-References: 

1823, 

"A'busable drug" defined, see § 39-
2907. 

"Association" defined, see § 39-107 
"Conviction" defined, see § 39-107 •• 
"Dangerous drug" defined, see § 39-

2905. 
"Felony" defined, see § 39-107. 
"Possess" defined, see § 39-107. 

Comment: 
The usable quantity requirement of 

this section is new to Tennessee iaw and 

280 

i~ ~esirable because it prevents ,con: 
vlctJon on possession of mere traces oj 
a. drug, tracf;!S th!!-t often suggest posses· 
SIOn was unknowmg and that "leave tOl 
much doubt as to the identity of the 
p~J;son who, presumably then in posse!' 
slon of usable qUantities, left these en· 
dentiary- i-races behind," Fed. Pro~ 
Crim. Code § 1824, Comment at 247, A 
trace on a hypodermic syringe. bo\!· 
ever, is treated like possession by §3~ 
2912 (possession of drug paraphernalia). 

Note that possession !.ncludes con· , 
struc~iye possession, see § 39-107 (caUe \. 
defimtIOns). i 

U!lder subsection (b) unlawful po~ , 
seSSIOn of a dangerous drug is a c1as.1 
A misdemeanor for a first offense an! 
a felony of the third degree for su~ 

DRUGS 

sequent offenses. The offense is directed 
at Users. 'fhis is a retention of the 
sanction iniposed by present law which 
treats all first possession offenses as 
misdemeanors. Possession of an abusable 
drug is graded in the same way but on 
a lesser scale. The Commission deems 
felony penalties too stringent for pos
session of abusable drugs for personal 
usc. 

On occasion, a person who gives away 
marihuana or another abusable drug is 
charged with possession rather than 
distribution. Under subsection (c) his 
offense is a class C misdemeanor for a 
first offense and a class B misdemeanor 
for subsequent offenses. This Implements 
the provision for mitigation in § 39-2906 
(c) if the person is charged with traffick
ing based on distribution of a Rmall 
amount of marihuana. 

§ 39-2912 

The Commission classified marihuana 
an abusable drug because, although its 
use is certainly not without risk for 
some, it is one of the least harmful and 
most widely used haUucinogeils and, in 
light of its wide use, the punishment of 
possession for pe1'80nal use by a year's 
imprisr.mment risks criminalizing a sub
stantial proportion of the population, 
especially those under age 35. This re
tains the present Tennessee law on 
possession of dangerous substances and 
reduces it slightly for possession of 
abusable substances. See T. C. A. § 52-
1432(b). 

Possession of a restricted drug (l'ee 
§§ 39-2908 and 39-2909) is not an offense 
under this chapter because the restrict
ed category contains dru.gs with the 
least potential for harm relative to the 
other drug categories. 

39·2912. Possession of drug paraphernalia. - (a) An individual, 
corporation, or association commits an offense if he possesses a hypo
dermic .syringe, needle, or other instrument that has on or in it any 
quantity (including a, trace) of a dangerous drug with intent to use 
it for administration of a dangerous drug by SUbcutaneous injection in 
a human being. 

(b) An offense under this section is a class A misdemeanor unless 
the actor has been convicted one or more times of a felony under this 
chapter, in which event the offense is a felon.y of the third degree. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tcx. P. C. Prop. Rev. § 48.12. 

Cross·Referenccs: 
"Association" defined, see § 39-107. 
"Conviction" defined, see § 39-107. 
"Dangerous drug" defined, see § 39-

2905. 
"Felony" defined, see § 39-107. 
"Possess" defined, see § 39-107. 
Usable quantity requirement, see § 39-

2911. 

Commen1!: 
This slaction is directed chiefly against 

Users and is new to Tennessee law. Sub
section ~a) requires proof that the pos
sessor possessed the paraphernalia for 
~he purl)Ose of. injection in a human be
Ihng, and that the instrument actually 
ave 011 or in it any quantity of a 

dangerous drug. This element may' be 
proved by qualitative chemical analysis, 
athnd its presence gives some assurance 

at the instrument was possessed for 
Use. 

This section is limited to instruments 
adapted for the use of dangerous dru~s. 

II 

Abusable and restricted drugs are ex
cluded because the Commission believes 
that only dangerous drugs present risks 
serious enough to justify an offense 
which reaches even further than un
lawful possession. 

The section does not make it an of
fense to possess an opium pipe or an 
instrument or contrivance used in smok
ing a narcotic drug. Although opium 
is still occasionally smoked, the practice 
is relatively infrequent. In addition, the 
Commission believes that prohibiting 
possession of a cQmmOn smoking pipe 
or other device that Clm be used to 
smoke marihuana or hashish extends 
criminal responsibility too far and cir
cumvent/< the usable quantity require
ment of v: . .l possession offense. The ex
tension is justified with respect to the 
injection of dangerous drugs because of 
the much greater .potential for harm 
in injection. 

Subsection (b) grades paraphernalia 
possession on the same level as danger
ous drug possession. 

2~1 



; 

1 ,. 
i 

I 
\, 

1 
t" 

§ 39.·2913 ;·1· CRIMINAL CODE 1 

39-2913. Authorization defense.-(a) It is a defense to prosecution 
under this chllpter that the alleged criminal conduct was authorized 
under title 52 of the Tennessee Code. 

\b) It is an affu'mative defense to prosecution under this chapter 
WhiCh the acto! must prove by a p:eJ?onderance of the evidence, that h~ 
reasonably beheved the alleged crimmal conduct was authorized under 
title 52 of the '!'ennessee Code. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): Fed. Prop. Crim. Code 

§ 1825. 
Subsec. (b): Tex. P. C. Prop. Rev. 

§ 48.13. 

Cross-References: 
Affirmative defense explained, see 

§ 39-204, 
Defense explained, see § 39-203. 

Comment: 
Not all production, distribution, or 

possession of controlled drugs is unlaw
ful. Many controlled drugs (e.g., mor
phine, codeine, amphetamines, barbitu
rates) are lawfully produced, distributed 
and possessed, chiefly for medical o~ 
scientific purposes. Naturally, such law-

ful conduct is not subject to this chap 
tel', and this section refer!; to the regula: 
tory law for determination of what traf. 
ficking and possession is lawful and 
what unla\,,rful. The authorization de 
fense retains present law. . 

f3ection 39-2913(b) makes it an tffirm. 
atIve defense, to be proved by the de. 
fendant by a preponderance of the evi. 
dence, that he reasonably believed the 
alleged criminal conduct was authorized 
by the regulatory law. Thus, a licensed 
manufacturer whose license is invalid 
because undated, and a patient whose 
prescription is invalid because issued by 
an unlicensed physician, can escape 
criminal responsibility under this sub· 
section. 

39-291~. Household use defense.-It is a defense to prosecution 
under thIS chapter that the drug that is the subject of prosecution: 

(1) was issued for the actor or for a member of his household 
by a practitioner, by a drug rehabilitation clinic, by a pharmacist under 
a prescription, or otherwise in compliance with title 52 of the Tennessee 
Code, and tl1(~ actor transferred or administered the drug to a member 
of hi~ househo~d for use by a member of his household or posse8sed it 
for hIS personal use or for use of a member of his household' or 

(2) was issued for an animal in the care of the actor or'a m(~mber 
of his household by a practitioner, by ~, pharmacist under a prescrip' 
tion, or otherwise in compliance with title 52 of the Tennesse Code, and 
the actor transferred the drug to another for administration to an 
animal or possessed it for the transfer or administration to an ani.mal. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 48.14. 

Cross-References: 
Authorization defense, see § 39-2913. 
Defense explained, see § 39-203. 
"Possess" defined, see § 39-107. 

Comment: 
Section 39-2914(1) excludes from crim

inal responsibility the common practice 
of intrafamily use of drugs legitimately 
prescribed, dispensed, or obtained over 

232 

the counter for one member of the 
fB:mily. Although i!ltrafamily use is un· 
wIse and to be dIscouraged, it should 
not be subject to criminal sanction. Most 
such use probably involves small quan· 
tities, and the taking of such small 
quantities when they are obtained legit
imately does not present a significllnt 
risk of harm. In addition, the practicll is 
both widespread and, in our society, 
constitutes "normal" conduct. It is 
questionable whether the criminal law 
should be used against widespread and 

h 

n 
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DRUGS 

"normal" conduct, especially when it is 
not clear that the conduct creates a 
significant' risk of harm. Further, it is 
doubtful whether the criminal law can 
deter in this situation. . 

Because !anguage excludl.ng tr~m~fer, 
administratlon, and posseSSIon wlthm a 
"family" might be difficult to apply, 
the defense created by subdivision (1) is 

§ 39-2916 

limited to transfer, administration, and 
possession within a "household." 

Subdivision (2) contains a similar de
fense for drugs legitimately made avail
able for animals. Under it, for example, 
the horse owner who gives a drug pre
scribed for his horse to a neighbor for 
administration to that horse in the own
er's absence, or to the neighbor's hors<::, . 
can escape criminal responsibility. 

39-2915. Prosecution for less severe offense.-When this chapter 
authorizes the court to enter judgment of guilt and sentence for a 
lesser category of offense, the district attorney may initially prosecute 
for the lesser category of offense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Prop. Crim. Code §§ 1822(3), 1823 

(2). 
Tex. P. C. Prop. Rev. § 48.15. 

Cross-References: 
Mitigation reducing offense category, 

see §§ 39-2904, 39-2906, 39-2908. 

Comment: 
Under this chapter the court is, in 

several instances, required to enter judg
ment of conviction and sentence for 
a less severe offense than the one 

charged if the defendant establishes 
certain mitigating facts at the sentenc
ing hearing. See §§ 39-2904(c), 39-2906 
(c) and (d), 39-2908(d). There will prob
ably be cases where it is clear to the 
prosecutor that on the facts the de
fendant is entitled to mitigation. Rather 
than going through a trial or plea pro
ceeding for the greater offense and then 
a sentencing hearing to establish mitiga
tion in these situations, this section ex
plicitly authorizes the prosecutor to 
charge initially the less severe (miti
gated) offense. 

39-2916. Preemption.-The legislature by enacting this chapter i~
tends to preempt any other regulation of the area covered by thIS 
chapter. No governmental subdivision or agency may enact or enfor~e 
a law that regulates or makes any conduct in the area covered by thIS 
chapter an offense, a violation, or the subject of a criminal or civil 
penalty or sanction of any kind. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. P. C. Prop. Rev. § 48.16. 

Cross-References: 
"Agency" defined, see § 39-107. 
"Conduct" defined, see § 39-107. 
Effect of code, see § 39-103. 
"Government" defined, see § 39-107. 
"Law" defined, see § 39-107. 
Preemption by code, see § 39-103 com-

ment. 

Comment: 
Municipal ordinances presently con

flict with and overlap state- law in the 
drug area. The Code of tlie Metropolitan 
Government of Nashville and Davidson 
County (1967), for example, prohibits 
the sale of marihuana and cocaine, § 29-
1-17, and the possession. of instruments 

adapted for use of narcotic drugs, § 29-
1-18. Most of this conduct is of course 
proscribed by state law, and to eliminate 
this conflict and confusion between state 
and local law, and to prevent future con
flict and confusion, § 39-2916 makes clear 
the state intends to preempt the area 
of mind and mood-altering drugs and 
thereby prevent governmental subdivi
sions and agencies from enacting or en
forcing laws in this area. 

In light' of . this section, local laws 
punishing mere possession of restricted 
drugs

l 
for example, possession of smok

ing pIpes, or drug into:;dcation (see also 
§§ 39-2508 and 39-2512) are invalid, as 
are local laws conflicting with any provi- . 
sion of this chapter, e.g., contracting the 
household use defense, adding a drug to 
the restricted category other than by 
the Sluthorized state agency. 
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GENERAL PROVISIONS 
SECTION. 
40·101. Short title. 
40·102. Objectives of code of criminal 

procedure. 
40·103. Effect of code of criminal pro

cedure. 
40·104. Construction of code of criminal 

procedure. 
40·105. Code of criminal procedure def

initions. 
40·106. Computation of time. 
40·107. Extension of time period. 

SECTION. 
40-108. Three days for mailed notice • 
40-109. Time of issuance of process. 
40-110. Contents, form, and verification 

of motions. 
40-111. Service and filing of written 

40-112. 
40-113. 
40-114. 
40-115. 

motions and notice. 
Dismissal of prosecutions. 
Continuance. 
Presence of defendant. 
Exclusion of defendant. 

40·101. Short title.-This title shall be known and may be cited 
as the "Code of Criminal Procedure." 

40·102. Objectives of code of criminal proccdure.-The general ob
jectives of the code of criminal procedure are: 

(1) to embrace rules applicable to the prevention and prosecution 
of offenses against the laws of this state; 
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§ 40-103 CODE OF CRIMINAL PROCEDURE 

(2) to make the rules of procedure in respect to the prevention 
and prosecution of offenses fntelligible to the officers who are to act r 
under them and to all p~rsons whose rights are affected by them; 

(3) to ensure that no citizen of this state shall be deprived of 
life, liberty, property, privileges or immunities except by the due course 
of law; 

(4) to provide for the just determination of every criminal pro. 
ceeding. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ky. Rule 1.04. 
Tex. C. C. P., arts. 103, 104. 

Comment: 
This section expresses tht! legislative 

philosophy on which the Code of Crim-

inal Procedure is founded in the form 
of a statement of generally recognized 
objectives of procedural criminal law. 
The section provides an overall focus 
and sens£: of direction for those who 
administeI' and interpret the code. 

40·103. Effed of code of criminal procedure.-The code of criminal 
procedure governs the procedure in all criminal proceedings in the l 
criminal courts, general sessions courts, municipal courts and all other ' 
state courts. " 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: :I 
New. r:rbis section is intended to make clear i I 

that the procedure set out "in this Code ; I 
Cross-References: of Criminal Procedure is to be used in q 

"Criminal court" defined, se.:! § 40-105. criminal proceedings in all courts, in· ;~. 
Effective date of code, see § - of cluding gen~ral sessions 'and municipal ", 

code act: courts. Not all proceedings in municipal ; 
Jurisdiction of: and general sessions courts are "crim· i . 

Criminal courts, see § 40-201. , not change the present nature of those ' , 
Circuit courts, see § 40-201. inal proceedings" and this statute does "1' 
General sessions courts, see § 40-202. proceedings. Juvenile court proceedings, !" 

Justices of the peace, see § 40-203. ~ for example, are not criminal proceed. ; 
Juvenile courts, see T. C. A. § 37- ings. See State ex reI. Jackson v. Bomar, Y \' 

, 

203: . 215 Tenn. 9, 383 S. W. (2d) 41 (1964). . ,1:,',:,,',' [: 

State, see T. C. A. § 39-104, as 
amended. 
Saving provision, see § - of code act. I 
40-104. Construction of code of criminal procedure.-(a) The pro- '~" 

visions of this title shall be construed to achieve simplicity an.d uniform· : 
ity in procedure, fairness in administration, the eliminaUon of unjusti· t t 
fiable expense and delay, and the objectives of the code. i~ 

(b) The code commission shall publish with the codification of ')11 

this act the commenta!'Y prepared by the law revision commission. The 'i ; 
cO;'amentary may be used as evidence of legislative intent and as an f 
aid in construing the provisions of this title in the event of ·ambiguity, i,. 

COMMENTS OF LAW REVISION COMMISSION l. 
Derivation: Subsec. (b): JIawaii Prop. Pen. Code ~~r 

Subsec. (a): Fed. R. Cr. P. § 2. § 105. .1 
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Ky. Rule § 1.04. • t 
Cross-References: . J 

Objectives of code, see § 40-102. {1 
j't 
:1: 
~~l 
~·.',l 
"'i 

(11'\NERAL PROVISIONS 
" .::. 

c~inin ell t: 
The wort! I'uniformity" is added to the 

federal rule in this section in order to 
promote uniform construction and thus 
help alleviate the problems created by 
the hodge-podge of private and public 
ncts currently governing criminal pro
cedure in Tennessee. 

§ 40-105 

The comments in this code are in
tended to explain its provisions and to 
aid in their interpretation. It should be 
noted, however, that the language of 
the sections themselves is intended as 
the authoritative statement of the law. 
The comments are not authoritative 
statements, but are evidence of the, 
considerations which prompted the statu
tory text. 

40·105. Code of criminal procedure definitions.-In this title, unless 
the context requires a different definition: 

(1) "Charge" includes complaint, indictment, information and 
presentment. 

(2) tlComplaint" is a written statement, upon oath before a magis
tl'ate, which alleges that a person has committed an offense. 

(3) tlCriminal court" includes any court with general trial juris
dict~on over both misdemeanors and felonies. 

(4) "Demurrer," "motion to quash," IIplea in abatement," IIplea 
in bar," "special plea in bar" or words to the same effect in any other 
statute of this state shall be construed to mean the motion raising a 
defense or objection provided in § 40-1401. 

(5) "Indictlnent" is a wJ:jtten statement, by the grand jury, 
which alleges that a person has committed an offense. "Indictment" in
cludes "presentment" where the context will permit. 

(6) "Information" is a written statement, by a district attorney, 
upon oath before a. magistrate: which alleges that a person has com
mitted an offense. 

(7) "Magistrate" is any state judicial officer, including the judge 
of a municipal court, having original trial jurisdiction over misdemean-
ors or felonies. . ,~~.~ 

(8) "Peace officer" means an oftj(;~~eiripioyee, or agent of govern
ment who has a duty imposed by law: 

(A) to maintain public order; and 
(B) to make arrests for offenses, whether that duty extends to 

all offenses or is limited to specific offenses; and, 
(C) to investigate the commission or suspected commission of 

offenses. 
(9) "Presentment" is a written statement, by the grand jury. 

based on their own knowledge or observation, which' alleges that ~ 
person has committe,il an offense. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Fed. R. Cr. P. § 3. 
Fed. R. Cr. P. § 54(c). 
T. C. A. § 40-1702. 

Comment: 
(l) The word "charge" is used 

thhroughout the code primarily as a short
~nd metho,d of saying "complaint, in-

W
dlchtment, information, and presentment." 

ere reference to all methods of initia-

tion of prosecution is not proper, the 
specific type of charge is designated. 

(2) This is based on the "complaint" 
described in the federal rules. A part of 
the state warrant currently in use now 
fulfills the funGtion of a complaint. A 
complaint is used to giv'e the accused 
notice of the charge and may be used to 
prosecute misdemeanors in general ses
sions courts. The use, form, and' !!Uffi
ciency of all charges are set out in 
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CODE OF CRIMINAL PRQCED1lll, 'I 
ch. 10 (initiation of prosecution) of the for his preliminary hearing, the judge }t 
cod (ea') "Crl'ml'nal court" l'S used where would have no other course to follow :1 

except to hold the preliminary hearing ,I 
the procedure is different in such courts and bind the accused over to the grand ; t 
from that used in a magistrate's court. jury, since the city court has no juris. 'f 

§ 40-106 

This definition includes a specialized di- diction to try the misdemeanor. SUch i I 
vision of a circuit court, as found in the differential treatment should not be 81. bt 
larger counties, and tha circuit court, lowed, where the differl le depends if 
where that court tries both civil and merely on before which '"trt the sr. "I 
criminal cases. This term does not include resting officer takes the ~" ... <mdant. How. ; i' 
general sessions courts since they do not ever, the legislature has recently given' 
have jurisdiction over the trial of felo- some municipal courts the jurisdiction j j 
nies and would not include the Court of to try state misdemeanors. To exclude H 

Criminal Appeala since it does not have judges of these courts from the defini. ; i 
or.iginal jurisdicticll. tion of "magistrate" would thus alter ,:!' 

(4) This subsection is desigrled to the recently granted jurisdiction of these ' 
prevent any problems created by un- courts since anyone arrested would be :,1 
changed statutes elsewhere in the Ten- taken to a magistrate and not to city I 

nessee Code Annotated which refer to court. Also, where city courts can try l> 
such pleas. Such pleas are abolished misdemeanors in the same way as in a ; ! 
and replaced by the motion to dismiss court of general sessions, there would be: { 
in § 40-1401 (pleadings and motions). no danger of differential treatment. The

f I!,:ovision for six-man juries in city court "f 
(5) & (6) These subsections parallel is an anomaly which has yet to stand ; I, 

the definitions of the other charges. the constitutional test. See Johnson v. '\ 
Likewise, the use, form, and sufficiency Louisiana, 406 U. S. 356 (1971). ,! 
of an "indictment" and an "information" i J 

For these reasons magistrate here is '1 are set out in ch. 10 (initiation of pros;e- defined to include the judges of criminal ~,,' I 
cution) of the code. courts, general sessions courts and the ' 

(7) Conflicting definitions of "magis- judges of city courts who can try state ~,'l 
trate" are presently found in T. C. A. misdemeanors. 
§§ 40-114 and 40-603. Other states vary ) ·k t 1 " ffi; ~ 
in their definitions. In some states "all (8 Unh e presen aw, peace o· ; i 

cel'" is defined functionally, in terms of t 
state judicial officers" are magistrates. employment af:l a public servant and legal :,' I' 
However, in light of the requirement duty to maintain law and order. The new:: , 
that an arrested person be taken before definition avoids the problems of i 

the nearest available magistrate, it enumeration and focuses instead on tbe: I 
would seem advisable to limit the defini- nature and function of the officer. Thus, ~i 
tion to those judges who have some park rangers are peace officers, but l i 
contact with criminal proceedings. This private citizens specially licensed by a ;! 
is necessary in order to avoid the in- I' h· f ffi b q 
congruity of having the accused appear po Ice c Ie are not pence 0 cers ecause ; f 

they are not public servants and not, r 
initially before a chancellor or appellate legally obligated to enforce the criminal ~i' 
judge who just happened to be the law. The same definition is used in the " 
"nearest available magist-rate." Criminal Code. See T. C. A. § 39-107, as ,1' 

Another problem raised by th~s sub- amended. ' 
section, which is discussed in ch. 9 (pre- (9) This subsection also parallels the :;i 1t, 
liminary examination), is Whether city definitions of other charges. The "pre- . 
court judges should be included. When sentment" is seldom used today but is a ~'i 
a person is arrested for a misdemeanor necessary ~djunct to the grand jury's in. k, ! 
and taken to general sessions court, he vestigative powers, allowing it to at least ;' 
has the option of waiving indictment and institute the prosecution of an offender \! 
jury trial and going to trial before the even without the cooperation of the :. ! 
judge alone or he can insist on having his district attorney. 
case presented to the gram" jury. If that I 
percon were taken to a municipal court f 

40·106. Computation of time'""7(a) In computing any pE::riod of t I 
time prescribed or allowed by the code of criminal procedure, by order, I 
of court, or by any applicable statute, the date of the act, event, or I j 
default after which the designnted period of time begins to run is not i ~ 
to be included. [ f "'f 

(b) The last day of the pljriod f>0 computed is to be included unless r f 
it is a Saturday, a .sunday, or a legal holiday, in which event the period H 

i~ 
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GENERAL PROVISIONS § 40-109 

runs unt,n the end of the next day which is neither a Saturday, a Sun
day, nor a legal holiday. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tenn. Rules pf Civil Proc. § 6.01. 
Comment: 

This is taken directly from the Ten-' 
nessee civil rule and provides for the 
same method of computation as does the 
F. R. Cr. P. § 45(a). This rule is broader 
and more explicit than T. C. A. § 1-302. 

40-107'. Extension of time period.-(a) If by statute 01' by a notice 
given thereunder or by order of court an act is required 01' allowed to 
be done at or within a specified time, the court for cause shown may, 
at any time in its discretion: 

(1) with or without motion or not~ce, .order the pe~iod e~l~rged 
if request therefor is made before the expn'atlOn of the perIod orIgInally 
prescribed or as extended by a previous order; or 

(2) upon motion made after the expiration of the specified period, 
permit the act to be done, where the failure to act was the result of 
excusable cause 01' neglect. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Tenn. Rules of Civil Proc. § 6.02. 
Comment: 

This section, although similar to 
F. R. Cr. P. § 45(b), is taken directly 
from the Tennessee civil rule. This brings 
the criminal procedure in line with the 
civil. 

40-108. Three days for mailed notice."""-Whenever a ~arty ~as. the 
right or is l'equired to do some act or take some proceedIngs wIthI~ a 
prescribed period after the sel~vice of a no~ice or oth~r paper upon hInI 
and the notice or paper is served upon hIm by mall, three (3) days 
shall be added to the prescribed period. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 
Ten~ Rules of Civil Proc. § 6.05. 

Comment: , 
This is the civil rule and, as pointed 

out in the comments thereto, is designed 

to "guard against injustice caused by 
loss of time required for notice to be 
deIi"ered through the mails." This pro
vides the sarer. as F. R. Cr. P. § 45(e). 

. 40·109. Time of issuance. of process.-AnY l?rocess, ~arrant, .or ~re
cept authorized to be issued by any of the magIstrates, Judges, JustIces 
of the peace, or clerks of the court, in any criminal prosecutio~ on 
behalf of the state may be issued at any time and made returnable to 
any day of the ter~. If the process, warrant, OJ.' precept is issued within 
ten (10) days of the expiration of term, it may also be made returnable 
to any day of the next term. 
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§ 40-110 CODE OF CRIMINAL PROCEDURE 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

T. C. A. § 40-705. 

Cross-References: 
Arrest warrants, see ch. 7. 
Search warrants, see ch. 8. 

Comment: 
This is the. present Tennessee statute 

and is the authorization for the issu. 
ance of search and arrest warrants on 
SU!ldays. It also provides for conti. 
nUIty of process from one term to the 
next. 

.40-~10. Contents, form, and verification of motions.-(a) An ap. 
plIcatIOn to the court for an order shall be by motion which shall state 
with particularity the grounds therefor and set f~rth the relief or 
order sought. 

(~) -: mot~on made in a. crim~n.al court, other than one made during 
a trlal 01 hearmg, shall be m wrItmg unless the court permits it to be 
made orally. 

(c) Any motion containing any averment of fact which is not on 
the record shall be verified as true to the movant's information and 
belief. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tenn. Rules of Civil F'roc. § 7.02(1). 
Fed. R. Cr. p, § 4'1. 

Comment: 
This section is worded to allow oral 

motions in general sessions courts and 
to allow the court to hear oral motions 
for such things as continuances and 
changes in bail. 

The new civil rules do not deal with 
verification except to refer to the pres
ent statutes. The statutes governing the 
verification of pleadings and motions 
are found throughout chs. 7, 8, 9, and 
10 of tit. 20, however, T. C. A. § 20-701 
states that these chapters are to ap-

ply to all civil actions. In spite of this 
the cases have construed the statutes 
!ls r~qu}ring that pleas in abatement 
In crImmal cases must be verified as 
in civil cases. See Chairs v. State; 124 
Tenn. 630, 139 S. W. 711 (1911) j Arm. 
strong v. State, 101 'l'enn. 389, 47 S. W. 
492 (1898). There appears to be no 
general rule concerning when motions 
should be verified and the subject seems 
to be governed only by statutes with· 
out the aid of the common law. Sub· 
section (c) is designed to effect the 
purpose of the requirement of verinca· 
tion: to ensure that statements of fact, 
in motions, which are dehors the rec· 
ord are true. 

4~-111.. Servi::e and ~ling of written motions and notice. - (a) 
NotIces ~nd motIons WhICh are required to be in writing, other than 
those WhIC~ are heard ex parte, shall be served upon each of the parties 
and filed WIth the court. Service and filing shall be in the manner pro
v~ded for in civil actions. 

~b) A motion which is required to be in writing, other than one 
Whl~h may be heard ex parte, and notice of the hearing on the motion 
sharI be serv.ed not later than five (5) days bl.'lfore the time specified 
for the hearmg, unless a specified period is fixed by this title or by 
order of the court. Such an order may for cause shown be made on ex 
parte application. 

(c) When a motion is supported by affidavit, the affidavit shall be 
served. with the motion. Except as provided in § 40-2407, opposing 
affidaVIts may be ser-ved not later than twenty-four (24) hours before 
240 
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the hearing, unless the court permits them to be served at some other 
time. 

'COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tenn. Rules of Civil Proc. §§ 5.01, 

6.04. 
Fed. R. Cr. P. § 49. 

Cross-Ref erenccs: 
Fillng, see Tenn. Rules of Civil Proc. 

§5.0v. 

Service, see Tenn. Rules of Civil Proc. 
§ 5.02. 

Comment: 
This is basically the same as the 

civil rule with some rewording to make 
sure that motions made in general ses
sions do not have to be served 01' filed, 
since they do not have to be in writing. 

40-112. Dismissal of prosecutions.-(a) After the complaint is filed 
or the indictment returned, no criminal prosecution can be dismissed, 
discontinued, or abandoned without leave of the court or action by the 
grand jury. 

(b) Unles's good cause is shown, the court may order the defendant 
released and the indictment, if any, dismissed, if: 

(1) the defendant charged with an offense is not indicted at the 
term to which he has been bound; or 

(2) except on his own motion for continuance, the defendant is 
not brought to trial at the next regular term of the court in which the 
indictment is triable after the indictment is found. 

COMMEN'fS OF LAW REV1SION COMMISSION 

D~rivation: 
Subsec. (a): T. C. A. § 40-2101. 
Subs'lc. (b): T. C. A. § 40.2102. 

Comment: 
Subsection (a) if! taken from the pres

ent str.tufe which requires the assent 
of the court for any dismissal after 
the indictment is found. This section 
changes the present statute by requir
ing such assent in all cases, including 
misdemeanors tried in general sessions. 

A complaint will be filed in all cases 
except where the defendant is indicted 
out of custody. Where the defendant 
has not yet been indicted and is ar· 

rested, it is required that a complaint 
be filed by the time he appears before 
the magistrate. Thus, once, one is 
charged with an offense there can be IlO 
dismissal without the court's permission 
unless the grand jury discharges the ac~ 
cused. This would prevent any harass~ 
ment by repeatedly filing complaints and 
dismissing them before indictment. 

Subsection (b) is a rewording of the 
present statute. This allows the court 
to dismiss the charge where the ac~ 
cused is not indicted within the term or 
tried within the term to which he is 
bound so long as the delay is not on his 
motion. 

40-113. Continuance.-(a) Upon good cause shown, either before 
or after the indictment, the court may order the action to be con
tinued from term to term and, in the meantime, may discharge the 
defendant from custody on his own recognizance or on the undertaking 
of bail for his ~ppearance to answer the charge at the time to which 
the action is continued. 

(b) A continuance shall be granted by the court at any stage of 
the action if it is shown that an' attorliey or material' witness in a 
criminal prosecution is a member of the general -assembly and that, if a, 
continuance. were not granted, the attorney, or witness would be re
quired to be absent during all or part of the legislative session 01' to 
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§ 40-114 CODE OF CRIMINAL PROCEDURE it 
be absent from a meeting of a legislative committee of which he is a :~I 
member. t 

COMMENTS OF LAW REVISION COMMISSlON 

Derh'ation: Comment: 
T. C. A. § 40-2503. 

CroS6~Reference8 : 
Pretrial release, see ch. 12. 

Subsections (a) and (b) are the pres. 
ent Tennessee statute as amended in 
1971 to provide for an automatic con. 
tinuance where a party 15 a state legis. 
lator. 

'1 
~I , ~t 
~f 
\'1 

:.ff 
'1 (I 

40-114. Presence of defendant.-(a) Unless excused by the court '~I 
on defendant's application, the defendant shall be present at the ar· H 
raignment, at every stage of the trial including the impaneling of the. '~t 
jury and the return of the verdict, at the imposition of sentence, and III 
at the time his motion for new trial is made, except: tr 

(1) where defendant has been excluded under § 40-115, in which I H 
case he shall be present by counsel; or H 

(2) where the maximum possible sentence is a fine not in excess H 
of fifty dollars ($50) and no incarceration is possible, in which case !.! 
defendant may appear by counsel for all purposes. I! 

(b) The ~~fendant shall hav~ the right to be presen.t at the taking ,~., 
of any depOSItions taken at the mstance of the prosecutIon, under such )f 
orders as may be required to protect the public and the defendant's n 
right of confrontation and examination of the witness. ! I 

(c) In prosecutions not punishable by death, the defendant's vclun· if 
tary absence after the trial has commenced in his presence shall not pre· n 
vent continuing the trial to and including the return of the verdict. .; ..• '. 'It. 

(d) In any case a corporation may appear by counsel for all pur· t 
poses. ~ 

COMMENTS OF LAW REVISlON COMMISSION 

Derivation: 
Fed. R. Cr. P. § 43. 

Cross· References : 
Death penalty, see T. C. A. § 39-1105, 

as amended. 
Depositions, see ch. 17. 
Exclusion of defendant, see § 40-115. 
Motion for new trial, see § 40-2407. 

Comment: 
This section does not change the pres

ent Tennessee procedure substantially. 
Tenn. Const., Art. I, § 9, gives the de
fendant the right to be present during 
his trial and has been interpreted to 
mean from the impaneling of the jury 
onward. Tate v. State, 219 Tenn. 698, 
413 S. W. (2d) 366 (~~67); Logan v. 
State, 131 Tenn. 75, 173 S. W. 443 
(1915). 

Presently, t1).e defendant is required to 
be present at the arraignment in some 
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courts and not so required in others. 
This section uniformly requires that 
the defendant be present except in petty 
offenses and except where he is ex· 
cluded from the courtroom pursuant to 
§ 40-115. This should help to make the 
criminal process more visible to the 
semi-literate defendant who is not really 
sure what his iawyer and the courts 
are doing while h2 is in jail. 

Subsection (b) regarding the defend
ant's right to be present at the tak· 
ing of any deposition by the state is 8 
corollary to the requirement in chapter 
17 (depositions) that the d.efendanVs 
right to confrontation be preserved. 

Subsection (c) allowing the trial and 
return of the verdict if the defendant 
voluntarily absents himself is contrary 
to present Tennessee law, Clark v. s~~teJ 
23 Tenn. 254 (1843), but that prOVISion 
is the majority and federal rule;. 
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GENERAL PROVISIONS § 40-115 

40.115. Exclusion of defendani.-(a) In all criminal prosecutions 
a defendant mJ.Y be held outside o"E the courtroom and his trial may 
proceed without his physical presence if: 

(1) his conduct is such that the trial cannot continue in his 
presence; and 

(2) he has already been found to be in contempt of court for dis-
ruptive conduct; and 

(3) he has been expressly warned that further such misconduct 
will result in his being excluded from the CDurtroom. 

(b) If a defendant is excluded from the courtroom under this sec
tion, he must be represented in court by competent counsel and given 
reasonable opportunities to communicate with him during the trial. 

(c) The defendant mu:;t be brought into opel~ court, out of the 
presence of the jury, at the- beginning of each session and, at any time, 
allowed to return to and remain in court if he signifies his willingness 
to avoid creating a distur'i?ance. 

COMMENTS OF LAW REVIS~ON COMMISSION 

Derivation: 
New. 
ABA Trial Disruption Standards. 

Cross-References: 
Right to counsel, see § 40-3202. 

Comment: 
Hopefully, the E'.ltuation with which 

this section deals will occur very rarely 
in Tennessee. 'l'he common law author
izes the exclusion of an unruly defend
ant. See United States v. Davis, 25 Fed. 
Cas. 773 (C.C.S.D. N.Y. 1869). How
ever, § 40-115 is needed for two rea· 
sons. First, § 40-114 requires the de
fendant's presence at the trial and this 
could be constr.i1ed to restrict the court's: 
power to remove an unruly defendant. 
Second, this section clarifies the prerequi
sites and safeguards which were ill
defined at common law. 

The case of Illinois v. All,~n, 397 U. S. 
337 (1970), sanctions the exclusion of 
the defendant under certain circum
stances. The court there stated: 

[W]e explicitly hold today that a 
defendant can lose his right to be 
present at trial if, after he has been 
warned by the judge that he will be 
removed if he continues his disrup
tive behavior, he nevertheless in
sists on conducting himself in a 
manner so disorderly, disruptive, and 
disrespectful of the COU1't that his 
trial cannot be carried on with him 
in the courtroom. Once lost, the 
right to be present can,· of course, 
be reclaimed as seon as the de
fendant is willing to conduct himself 
consistently with the decorum _ and 
reBpec~ inherent in the concept of 

courts and judicial proceedings. [d. 
at 348. -

The standards in this section do af
ford protecti.on to the defendant while, 
a'G the same time, allowing the court to 
protect the judicial systelll. One pre
requisite before exclusion is that the 
conduct of the defendant must be such 
that it will totally prevent the trial. 
Relatively minor outbursts and disturb
ances which may prejudice the. defend
ant but which will not prevent a trial 
do not justify such extreme measures. 

Another prerequisite is designed to 
insure that exclusion is a last resort 
measure. The Supreme Court, in Allen, 
set out three possible methods {)f deal
ing with an obstreperous defendant: (1) 
bind and gag him, (2) cite him for con-

. tempt, and (3) exclude him. Justice 
Brenm).ll, in his conculTing opinion, found 
shackling and gagging the least accept
able 0:1: the alternatives. This is als!) the 
position taken in the A.B.A. Standards 
relating to the judg",'s role in dealing 
with tri;d disruptions. Thus, an attempt 
by that ~uethod of handling an unruly de
fendanti's not required prior to exclud
ing a defendant nnder this section. 
However, finding a person in contempt 
should cer,'ainly be preferable to the re
moval of the defendant. Here, a finding 
that the c')t..iendant is in contempt is 
required pI:ior to removing the defend
ant. This :flhould help insure t.hat the 
exclusion of the defendant is used only 
as a last resort. 

The requirement that the defendant 
be warnt!d thfit he will be removed is 
mentioned in Allen and is probably neces
sary to comply with the standards for an 
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§ 40-201 

intelligent waiver of his right to be pres
ent. 

The constitutional question of whether 
a defendant can waive his right to be 
present during a capital case has not yet 
been decided and is left unanswered in 
this section. 

Subsections (b) and (c) are intended 
to lessen the effects of the defendant's 

CODE OF CRIMINAL PROCEDURE 

rCl?oval as much as possible. It is reo 
qUlred that the defendant be brought 
i~to open court ~t least at the begin. 
mng of each. seSSIOn. As p.ointed out in 
the A.B.A. Standards, thIS is to en. 
courage his participation in the trial and 
promote public confidencc in the judicial 
system. , 

CHAPTER 2 

JURISDICTION OF COURTS 

SECTION. 
40-201. Circuit and criminal courts 

juri~diction. 
40-202. Gener,,; sessions courts juris

diction. 

SECTION. 
40-203. Justice of the peace jUrisdic. 

tion. 

40-201. Circuit and criminal court.s jurisdiction.-The circuit and 
criminal courts are vested with original jurisdiction of all criminal 
actions not exclusively conferred by law on some other tribunal. 

Del'ivation: 
T. C. A. § 40-116. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
This is basically the present statute. 

40-202. General sessions courts jurisdiction.-(a) All courts of 
general sessions are vested with original jurisdiction of all misdemeanor 
cases brought before the court by complaint or information wherein 
the district attorney consents and the person charged expressly waives, 
in writing, an indictment, presentment, grand jury investigation and 
jury trial. 

(b) In such cases the trial shall proceed before the court without 
the intervention of a jury, and the court shall enter such judgment, 
and may sentence the defendant to any of the sentencing combinations 
authorized by law for the particular offense, as the court may deter
mine proper under the peculiar circumstances of the case and the 
general principles of sentencing but nothing herein shall be construed 
to grant the court the power to impose a fine in excess of fifty dollars 
($50). The court shall have no jurisdiction of the trial of misdetneanors 
for which the minimum punishment is a fine of more than fifty dollars 
($50). 

(c) Where th.6~ ofhmse is punishable only by :fine not in excess of 
fifty dollars ($50), no waiver of indictment, presentment, grand jury 
investigation, or jury trial is necessary and the court may try the case 
in the same manner as other misdemeanors. 

(d) All courts of general sessions are also vested with jurisdiction 
and authol'ity to issue any process and do all other judicial acts required 
of them by this title. 
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JURISDICTION OF COURTS § 40-203 

(e) This section shall supersede any private act dealing with the 
criminal jUrisdiction of general sessions courts, it being intended that 
this section is .to be a complete, and comprehensive statement of such 
jurisdiction .. 

COMMENTS OF LAW REVISION COMMISSION 

if Derivation: 
'\ T. c. A. § 40-118. 

'I Cross-References: tl . General principles of sentencing, sce 
';. T C. A. § 39~806, as amended. 
:.,'.','.r· 'sentencing combinations, see T. C. A. 

§ 39-805, as ame,nded. 
statement of magistrate at prelimi'I nary examination. see § 40-902. 

t Trial by jury or by judge alone, see 
il § 40-1991. 
f . 

~I. 'Comment: ' 
; , Although this section is modeled after n the prese?t T. C'.4-. § 40-118, it differs in 
.! { three maJor prOVISIons. . 
i The first difference is that the first 
i sentence now conditions the court's 
I.t jurisdiction on the consent of the dis
; t trict attorney. This is a corollary to 
tf the provision that the defendant can 
l,~ waive jury trial only with the consent 
'1 of the state. It was felt that the peo
; ~ pIe ha,!e an' i?terest in whether trials 
; t are by Jury or Judge alone. 
; I The second difference ~s that in sub
;1 section (c) no waiver is required in H order for the court to have jurisdiction 
;! over offenses punishable only by fine not 
J in excess of $50. If incarceration or a 
:'} greatr:r fine is a possible punishment, ; I waiver is required but the so-called 
(, petty offenses punishable only by ~u<:h a 
.... 'I small fine are not eyen such crmllnal 

. . offenses as to guarantee the right to 
; jury trial. See Howard V. State, 143 ';! Tenn. 539, 227 S. W. 36 (1921). This 
, subsection does not change general ses-
i.l. sions courts' ~urisdiction sinc,: t!te .pr.es
, ent statute gIves them the JurIsdlctIon 
; of justices of the peace and the present 
LT. C. A. § 40-408 gives the justices of the J peace such small offense jurisdiction. 
H It should be noted that this section 
if does not define general sessions jurisdic-

tion in terms of the jurisdiction of the 
justice of the peace as the present 
statute does. This section is intended to 
be a comprehensive statement of the 
jurisdiction of general sessions courts in 
criminal cases. 

The third difference is contained in 
subsection (d). The present statute, by 
re~llrring to the jurisdiction of just.ices 
of the .. peace, empowers general seSSIons 
judges' to hold preliminary examinations 
and issue warrants, etc. Since § 39~202 
does not refer to justices of the per:lce 
jurisdiction it would seem ~dvisr..ble 
to 'be sure that the, general 156Eisions 
courts have express authority to do' 
such things as, hold preliminary ex
aminations, isgue warrants, set bail, 
etc., as required of them by this code. 

Subsection (e) in contrast with T. C. A. 
§ 16-1124, makes the general statute con
trolling over any private acts dealing 
with the criminal jurisdiction of gen
eral sessions courts. The only jurisdic
tion which some general session courts 
have by private act which is not con
tained in this section is jurisdiction aris
ing by implication. Some private acts, 
while almost identical with the present 
T. C. A. § 40-118, omit the provision that 
the court shall have no jurisdiction where 
the misdemeanor is punishable by a 
minimum fine in excess of $50. In these 
counties it would seem that the court 
would have jurisdiction to hear the case 
even though the Tennessee Constitution 
would forbid the imposition of a fine. 
Thus the court would be limited to its 
power to incarcerate under the statute. 
Rather than force the cQurt to decide, at 
the beginning, that incarceration would 
be the proper punishment, this section 
divests the court of jurisdiction of such 
misdemeanors, requiring their trial in 
criminal court. 

if 
it 

40·203. Justice of the peace judsdiction.-(a) In any county in 
which there is a general sessions court, the justice of the peace shall 
have no jurisdiction over any criminal matter. 

1.'1 
~ ~ 
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] 

l .. ~ 
~1 ::1 

(b) In any county in which there is no general sessions court, the 
justice of the peace, in criminal cases, shall have the same jurisdiction 
and be governed by the same procedure as a general sessions court. 
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COM'MENTS OF LAW REVISION COMMISSIO:N 

Derivation: 
New. 

Cross-References: 
"Magistrate" defined, see § 89.105. 

Comment: 
Presently an entire chapter of tit. 40 

(ch. 4) is devoted to "Proceedings Be
fore Justices." T. C. A. § 19-312 divests 
the justices of the peace of all juris
diction exercised by the general sessions 
courts in counties which have general 
sessions COUl'ts. Since all but three coun
ties have general sessions courts, the 
justice of the peace in Tennessee actually 
has very little criminal jurisdiction at 
present. 

In the interest of uniformity. this 
section requires the remaining justices 
of the peace to follow the same proce. 
dure as a general sessions court. Thus 
the procedure should be basically the 
same in every county, regardless of 
whether it has a general sessions court 
or justice of the peace. 

T. C. A. § 19-312 restricts the jurisdic
tion of justices of the peace in counties 
where there are general sessions courts 

but allows the justice to issue crimin~ 
and search warrants in all counties 
Thus the justice in most counties ct.~ 
i~s~e warrants. bu.t cannot hold pte. 
lImmary eXammatIOns or try lllisde 
meanors. This is inconsistent with thi; 
code since it provides that warrants 
shall be issued and signed by lllagis. 
trates. The definition of magistrate in 
the ~ode is "!lny state judicial office., In. 
cludmg the Judge of a municipal court 
h~ving original trial jurisdiction ove; 
mlsdemeanors or felome!:!." Justices 01 
~he. p~ac.e, n<?t hayin.g any original t\ial 
J?rls~lCtlO~ In crImmal caSes in coun, 
bes m whIch there are general sessions 
cQurts, arc not magistrates within this 
definition and cannot issue warrants. In 
order to he consistent with this policy 
the words "may issue criminal and 
search warrants against and accept np. 
pearallce bonds for any person charged 
with an offense committed in the ~ounty 
and" should be stricken from T. C. A: 
§ 19~812. Of course, in counties in which 
there is no general sessions court the 
justice will nave the jurisdiction of a 
general sessions court to issue warrants 
and try misdemen:J.ors. 

CHAPTER 3 

VENUE 

SECTION. 
40-801. Venue generally. 
40-302. Offenses in two or more coun. 

ties. 
40-808. Offenses on county boundaries. 

SECTION. 
40·304. Offenses committed outside the 

state. 
40-305. Change of venue. 
40-306. County to which venue changed. 
40-307. Transfer of cause. 

40-301. Venue generally.-Except as otherwise provided in this 
chapter, offenses shall be prosecuted in the county where the offense 
was committed. 

COMMENTS OF LAW REVISIO:N COMMISSION 
Derivation: Comment: 

T. C. A. § 40-104. 
Tenn. Const., Art. I. § 9. This section retains present law. 

40-302. Offenses in two or more counties.-If one or more elements 
of an offense :'xe committed in one county and one or more elements in 
another, the offense may be prosecuted in either county. 
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u 
~~~ 
i! Derivation: 

§ 40-306 

COMMENTS OF LAW REVISION COMMlSSION 
Cross-References: 

J T. C. A. § 40-105. 

41 

"Element of' offense" defined, 
T. C. A. § 39-107. as amended. 

see 

:1 
Comment: 

This section restates present law. 

f! 40·303. Offenses 01\1 county boundaries.-Offenses committed o~ the 
:t boundary of two (2) or more counties may be prosecuted in eIther 

county. 

Derivation: 

COMMmNTS OF LAW REVISION COMMISSION 
Comment: 

T. C. A. § 40·106. This section l'etains present law. 

4@.304. Offenses committed outside the state.-Offenses co~mitt~d 
wholly or in part outside this state, under circumstances that gr~Te thIS 
sta~e jurisdiction to prosecute the offender, may be ~rosecuted In any 
county in which an element of ~he o~ense occ~rs, or In the c~se of .an 
offense committed wholly outsIde thIS state In any county In WhICh 
the offender is found. 

COM'M'll:NTS OF ,LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-102, 40-103. 

Cross·References : 
Element of offense, see T. C. A. § 39· 

107, as amended. 
Territorial jurisdiction, s,=e T. C. A. 

§ 39·104, as amended. 

Comment: 
This section preserves the intent of 

both current statutes while changing 
the language to be compatible with the 
Criminal Code. 

40·305. Change of venue.-(a) In all criminal prosecutions the 
venUe may be changed upon the motion of the defendant, or. upon the 
court's own motion wi.th the consent of the defendant, when It a1?pears 
to the court that, from undue excitement against the defendant In t~e 
county where the offense was committed, or- any other cause, a fall' 
trial probably could not be had. 

(b) All objectio'ns to improper venue are waived if not made before 
trial. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

T. C. A. §§ 40.2201, 40·2202. 

Cross· References : 
County jurisdiction over boundary 

waters, see T. C. A, § 5·102. 

Comment: 
This section is substantially the same 

as the present statutes. Tennessee 
Const., Art. I, § 9. prohibits the change 
of venue without the consent of the 
defendant. Kirk v. State, 41 Tenn. 844 
(1860). 

40·306. County to which venue cha~ged.- (a) frhe yen.u~ sh~ll ~e 
changed to the nearest county, either In or out of the JudICIal Clrcmt 
in which the prosecution is pending, where the same cause for change 
of venue does not exist. 
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(b) The defendant may elect to which county the venDe shaH be 
changed, when in the opinion of the court, there are two (2) or more 
adjoining counties, or counties about equidi.stant, to which the case 
might be removed und~r the provisions of § 40-305. If the defendant 
fails or refuses to malLe such election, the court shall determine to 
what county the cause shall be removed. ' 

Cor.:;MENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
'1'. C. A. §§ 40-2203-40-2205. This section is Bubstantially the same! 

as the present statutes. ! 

40-307. Transfer of cause.-(a) Upon making an order for the: 
change of venue, the clerk shall make out a full and complete transcrip!\ 
of the record and proceedings in the cause, and transmit the B~me,: 
together with the indictment and all other papers on file, to the clerk 
Of the receiving court, which transcript shall be entered on the minutes! 
of the receiving court. ' 

(b) The sheriff of the county, if the defendant is in his custody, 
shall, on the order of the court, transfer and deliver such defendant to·. 
the sheriff of the county to which the venue is changed, who shall 
receive and detain the defendant in custody until legally discharged, ! 

(c) The receiving court may release the defendant on bail or up.0n: 
his own recognizance. : 

(d) The receiving cOl.!rt shall take cognizance of the cause, and '.pro. l 
ceed therein to trial, judgment, and execution, in all respects as if the 
indictment had been found in that court. 

(e) The receiving court may also enforce the attendance i)f the; 
prosecutor and witnesses, both on behalf of the state and of the defend·: 
ant. by recognizance or undertaking of bail, as in other cases. , 

C:.f) All fines and forfeitures in such cases go to the county in whichl 
the indictment was found, and judgment must be rendered accordingly;;, 
and the fees of all jurors and witnesses, on being properly certified by;; 
the clerk of the receiving court, are a charge on the county in which! 
the indictment was found, in like manner as if the trial had not been:, 
removed. 

COMMENTS OF LAW REVISION COMMISSION (, 

Fines, see T. C. A. §~ 39_822-39.823,i: 
as amended. i. 

Pretrial release, see ch. 12. . 

Derivation: 
T. C. A. §§ 40-2206-40-2211. 

Cross-References: 
Comment: 

This section combines the present; 
statutes. 

Costs, see ch. 34. 
Fees of officers, see § 40-3404. 
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LIMITATION OF PHOSECUTIONS § 40-401 

CHA.PTER 4 

LIMITATION Oli' PROSECUTIONS .,' 

SECTION. 
4D.401. Felonies. 

· 40.4~2. Misdemeanors. . 
40.403. Attempt, conspIracy, facilita

tion, solicitation. 

SECTION. ":'. . 
40-404. . Absence from state,' conceal

ment of crime, and time of 
pendency of ·charge l'iot com-
puted. . , 

40-405. Presentation of charges. . 

40·401. Felonies.-Except as provided in § 40-403" felony charges 
shall b~ presented withhi these limits, and not afterward: 
. (1)' no limitation: murcier and capital murder. 

(2) six (6) years from the date of the commission of the offense: 
(A) theft of any estate, real, personal or mixed, by an executor, 

administrator, guardian or truste.e, with ii1tent to defraud any creditor, 
heiry legatee, ward, distributee, beneficiary or settlor of a trust in-

· terested in such estate; 
(B) theft by a public servant of ,government property over 

which he exercises control in his official capacity; 
(C) forgery or the utterring, using, or passing of forged instru

ments. 
(3) one (1) year from the date of the commission of the offense: 

any felony in chapter 13 of title 39, except where the alleged victim 
was younger than sixteen (16) years or incompetent. . 

(4) .+'l'ree (3) years from the date of the commission of the 
offense: all ,,~her felonies. 

COMMENTS OF LAW REVISION COMMISSION 

· Deriyntion: 
Tex. C. C. P. Prop. Rev., art. 1201. 

Cross·References: . 

ishable by death or life imprisonment. 
Subdivision (1) ger.era1ly nalTOWS the 
class of offenses without a limit on pros
ecutions to those involving the death of 
another. Capital murder, see T. C. A. § 39-1105, 

as amended. Subdivision (2) has no counterpart in 
Tennessee law ani! is designed to allow 
a greater period of limitation for those 

al3 crimes least- likely to be quickly dis
covered. 

"Felony" defined, see T. C. A. § 39-101, 
· as amended. 

Forgery, see T. C. A. § 39-2021, 
amended. 

Uurder, see T. C. A. § 39-1102, as 
amended. 

Subdivision (3) implements the Com
mission's opinion that fair and just pro

as ceedings in most sexual offense cases 
are not possible after long delays. 

· Theft, see T. C. A. § 39-1903, 
amended. 

· Comment: 
. ~resent T. C. A. § 40-201 utilizes the 

hmltless prosecution for aU offenses pun-

Subdivision (4) sets the general lim
itation at three years . 

40·~\O2. Misdemeanors.-A charge for any misdemeanor shall be 
presented within one (1) year from the date of the commission of the 
offense, and not afterward. 
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CODE OF CRIMINAL PROCEDUnE I STOP, HALT, AND ARREST WI'!'HOUT W ARRAN'!' , § 40-503 

COMMENTS OF LAW REVISION COMMISSION 1., (2) An information or complaillt is "presented" when it is filed in 

§ 40-403 

Deri?atior!: Comment: ~ the proper court. 
T. \? A. § 40-204. This retains the general misdemeanO! ~ 

Cross-References: 
"Misdemeanor" defined, see T. C. A. 

§ 39~107, as amended. 

~:l~:~~~:~~~ii~' ~~_~~~:4ii~~: I!; J Derivation: COMMENTS OF LAW R~~::n~~MMISSION 
~ Tex. C. C. P. Prop. Rev., arts. 12.06, This section is included to assure the 
~ 12.07. correct computation of time for §§ 40-

40-403. Attempt, conspiracy, facilitation, solicitation. _ (a) The '" 401 and 40-402. 

limitation period for criminal attempts is the same as that of the ~ 
offense attempted." ·~!!i 

(b) The limitation period for criminal conspiracy is the same as ' CHAPTER 5 

REWARDS FOR APPREHENSION that of the object offense of the conspiracy. ~. 
(c) The limitation period for facilitation of a felony is the same as :~ SECTION. SECTION. 

that of the felony facilitated. ~l 40.601. Offer of reward by governor. 40-503. Payment of reward. 
(d) The limitation period for criminal solicitation is the same as '~40.502. Limitations on reward offer. 

11 
that of the felony solicited. J'i 40.501. Offer of reward by governor.-Whenever the governor of 

, II the state is of the opinion that the public good requires it, he is author-
COMMENTS OF LAW REVISION COMMISSION!! ized to offer by proclamation, or in such other manner as he may in 

Derivation: Conspiracy, see T. C. A. § 39-902, as iJ his discretion deem advisable, such ~t"eward as he may think the nature 
Tex. C. C. P. Prop. Rev., art. 12.03. amF~~~ft~tion, see T. C. A. § 39-503, as ~ of the case re<,luires, not e:cc~eding ten, thousand dollars ($10,?OO), for 

Cross-References: amended. " the apprehensIOn and conVICtIOn of any person who has commItted any 
Attempt, see T. C. A. § 39-901, as Solicitation, see T. C. A. § 39-903, as ,.1 high and atrocious offense against the criminal laws of the state, 

amended. amended. . ~llVhether he is known or not. . , . 

40-404. Absence from state, concealment ?f crime! and t~me of pen· h 40-502. Limitations on re~,rard offer.-(a) No person is e.ntitled to 
dency of charge not computed.-(a) The tIme dur111~ WhICh t~e aC'!1 areward unless the offender is apprehended-within five (5) years from 
~us~d i.s absent from the state shall not be computed 111 the perIod of ~ the date of the governor's proclamation and before the prosecution 
lImItatIon. ' "" of the offense is barred by lapse of time. ' 

(b) The time during which the party charged conceals the fact of II (b) No person is entitled to a reward until the offender is delivered 
the crime shall not be computed in the period of limitation.f1 to the civil authority. 

(c) The time during the pendency of the charge shall not be com· ;! . . 
puted in the period of limitation. :1 40·503. Payment of reward.-The reward w~ll be paId by the treas-

(d) The term "during the pendency," as used in this section, means :;l urer of the state, upon the ,,:arrant of the dIrector of accoun~s, by 
that period of time beginning with the day the charge is filed in a ~t ~r?e; of the governor, drawn.111 favor of the person who may, 111 the 
court of competent ju~isd,iction, an? en?in.g :r,ri~h the day such ch~rge 1'1 pInIon of the governor, be entItled to the same. 
is, by an order of a tnal court havmg JurIsdICtIOn thereof, deternuned :~; COMMENTS OF LAW REVISION COMMISSION 

to be invalid for any reason. it Derivation: Comment: 

1t T. C. A. §§ 40-901-40-905. This chapter combines present statutes. 
COMMENTS OF LAW REVISION COMMISSION :1 .., 

Cross-References: ;J 
"Charge" defined, see T. C. A. § 40·10-\ :~r 

as amended. :1 
;t 

Comment:'l STOP, HALT, AND ARREST WITHOUT WARRANT 
This section preserves present law. ~~ 

i., Subchapter A. Stopping Persons for SECTION. 
It Investigation 40-603. Frisk for weapon. 

40-405. Presentation of charges.-For purposes of this chapter: !l SECTION. 40-604. Identification of person stopped. 
An indictment or nresentment is "pre;:;ented" when it is duly rt 440°.660°1. Definiti?n of s);op. 40-605. Questioning person stopped. 

(1).J,' ~.~ . 2. Cl!ses In whlch stop author- 40-606. Action taken after stop. 
acted upon by the gmnd ju .. y and received by the court. ~ lzed. 
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Derivation: 
T. C. A. §§ 40-205, 40-207, 40-208. 

CHAPTER 6 
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§ 40-601 

Subchapter B. Halt and Search at 
Roadblock 

SECTION'. 
40-621. Circumstances in which road-

block and search au{;horized. 
40-622. Action taken after halt. 

Subchapter C. Arrest Without Warrant 
40-631. Arrest by peace officer. 
40-632. Citation in lieu of or in con·, 

nection with arrest without 
a warrant. 

CODE OF CRIMINAL PROCEDURE 

SECTION. 
40-633. Authority to break and entEl 

. to make an arrest. 
40-634. Assisting peace officer. 
40-635. Power of officers from other 

states to arrest. 
40-636. Arrest by person other than 

peace officer. 
40-637. Arrest for theft of goods held 

for sale. 

Subchapter A. Stopping Persons for Investigation 

40-601. Definition of stop.-(a) A stop is the temporary detention 
of a person that results when a peace officer orders the person to remain 
in his presence to enable the peace officer to accomplish the purposes 
authorized in this chapter. 

(b) The stop shall: 
(1) be ordered only by a peace officer who is lawfully present 

in any place; and 
(2) be maintained only for a period of time that is reasonably 

necessary to accomplish the authorized purposes of the stop not to 
exceed ten (10) minutes, unless it is absolutely necessary to accomplish 
the purposes of the stop, but in no case shall' the aggregate period of 
time exceed twenty (20) minutes; and 

(3) be maintained only in the area near the original place of the 
stop. 

40-602. Cases in which stop authorized.-(a) A peace officer may 
stop any person he observes in circumstances that give the peace officer 
reasonable cause to suspect that the person has committed, is com· 
mitting, or is about to commit an offense involving the use or at
tempted use of force a~ainst the person or the theft, damage, or de
struction of property if the stop is reasonably necessary to obtain or 
verify an account of the person's presence or conduct, or to determine 
whether to arrest the person. 

(b) A peace officer may stop any person he finds near the scene of 
an offense that the peace officer has reasonable cause to suspect has 
just been committed if: 

(1) the peace officer has reasonable cause to suspect that the 
person has knowledge of material aid to the investigation of the offense; 
and 

(2) the stop is reasonably necessary to obtain or verify the 
person's identity or an account of the offense. 

(c) A peace officer may stop any person in connection with' an of
fense that the peace officer has probable cause to believe has been com
mitted if: 
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(1) the offense is a felony involving the use or attempted use of 
force against the person or the theft, damage, or destruction of prop
erty; and: 

(A) the peace officer has reasonable caUSEl to suspect the per-
son committed the felony; and 

I
': •...• · (B) the stop is reasonably ne~essary to obtain or verify the 

person's identity to determine whether to arrest the person for the 
felony; or 

~ (2) the peace officer has reasonable cause to suspect that the 
" person was present at the scene of the offense, and. the stop is reason

ably necessary to obtain or verify the person's identity. 

40·603. Frisk for weapon.-(a) A frisk is a search by an external 
patting of a person's clothing. 

(b) A peace officer who has lawfully stopped a person under § 40-602 
may: 

(1) frisk that person, and take other reasonably necessary steps 
1 for protection, if the peace officer has reasonable cause to suspect 
~ that. the person is armed and presently dangerous to the peace officer 
if or other persons present ~ and 
;;1 (2) take possession of any object the peace officer feels during 
,1 the course of. the frisk if the peace officer has probable cause to believe 
11 the object is a deadly weapon. 
, (c) Nothing seized by a peace officer in a frisk conducted under 

:'! this section is admissible in any criminal action, civil suit, or adminis-
trative proceeding unless the stop, frisk, and seizure were authorized 

g under this chapter and unless the object seized was a weapon or eviil dtlnce of the suspected crime for which the frisk was authorized. . 

1.:.,1 
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40·604. Identification of person stopped.-A peace officer who has 
lawfully stopped a person under § 40-602 may: 

(1) demand of the person his name: and his present or last 
address; and 

(2) allow the person to be viewed by others at or near the scene 
of the stop if the person was stopped under § 40-602 (a). 

40·605. Questioning person stopped.-A peace officer who has stopped 
a person under § 40-602 shall inform the person, as promptly as possible 
under the circumstances and in any case before engaging in question
ing: 

(1) that he is a peace officer; and 
(2) that the stop is not an arrest but rather a temporary deten

tion for investigation, and that upon completion of the investigation, 
or in any case within twenty (20) minutes, the person will be released 
unless he is arrested; and 

(3) if the person was stopped under § 40-602 (b) or (c) (2), that 
~he person is detained only as a witness who is required by law to 
Identify himself to the peace officer; and 

2ti3 
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(4) that the person has a right to remain silent, that anything he t 
says may be used against him, and that 1.e has a right to terminate f,', 

the questioning at any time. I 
J 

40·606. Action talrcn after stop.-After the aui',hol'ized purposes of 
the stop have been accomplished or twenty (20) mil:')1ltdi> have elapsed 
whichever occurs first, the peace officer shall allow the person to g~ 
unless he has arrested the person. 

:t 
~ , 
! ;. 
'l 
~l 

t 
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Dcrivation: 
Model Pre.arraignment Code § 2.02. 
Tex. C. C. P. Prop. Rev., art. 14.01. 

Cross-References: 
Arrest under warrant, see § 40-703. 
Arrest without warrant, see § 40-631. 
Attempt, see T. C. A. § 39-901, as 

amended. 
"Deadly weapon" defined, see T. C. A. 

§ 39-107, as amended. 
Disorderly conduct, see T. C. A. § 39-

2501, as amended. 
Failure to identify as witness, see 

T. C. A. § 39-2302, as amended. 
Force justified in law enforcement, see 

T. C. A. § 39-752, as 'amended. 
Halt at roadblock, see § 40-621. 
Motion to suppress evidence, see § 40-

14.07. 
Offenses against person, see T. C. A. 

tit. 39, chs. 11-14, as amended. 
Offenses against propr.,ty, see T. C. A. 

tit. 39, chs; 16-20, as autended. 
Official oppression, see T. C. A. § 39-

2402, as amended. 
"Peace oflicer" defined, see § 40-105. 
Resisting stop or frisk j see T. C. A. 

§ 39-2303, as amended. 

Comment: 

section 40-601(b) (1) makes clear that 'i,'~, 
the stopping officer is not legally em. 
powered to enter or remain on premis!! 

b~er 4g:60ttT~ o~eth~o~~~h~~l%~f~n~~~ Il •• , 
ceptable the stop must be reasonable and 
not entail a serious sense of constraint. 
hence subsor;tiQlls 40-601 (b) (2) and (b) 
(3) require that the stop be maintained ~,' 
only for a "reasonably necessary" tim~ 'i 
usually less than 10 minutes but even in ~ 
cases of absolute necessity not to e;· . 

ceed 20 minutes, and "in the area near 1'.':','.:1.', '.', the original place of the stop." 
The quantum of evidence required to 

justify a stop is "reasonable. cause to 
suspect" as compared with the stricter oJ' 

"probable CRuse to believe" arrest stand. ·.::'~t 
ard. Cf. Camara v. Municipal Cour~ 
387 U. S. 523 (1967); See v. City of 
Seattle, 387 U. S. 541 (1967) (less l 
stringent standard of "probable cause" j 
for health and safety inspection war· l 
rants approved). ,l.', , 
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th purpose of determining whether the 
pe~son stopped fits the description of the 

Perpetrator. . . 
Section 40-603 authorIzes the stoppmg 

fficer to conduct a "frisk" and take 
°tber "reasonably necessary steps," such 
~s ordering a person out of a car, when 
the officer has "rel?-sonable cause to sus-
eet" the person IS armed and danger

~us. Since t~e .sole justific!l-tion for al
lowing this lImIted search IS to protect 
the safety of the officer and others 
present, Terry v. Ohio, 392 y. S. 1 
(1968) the officer may not seIze any
thing 'he feels in the course of the 
frisk unless he. has "probable cause to 
believe" the object is a deadly weapon. 
Of Tinney v. Wilson, 408 Fed. (2d) 912 
(9th eir. 1969). Anything lawfully 
seized may be used as ~vidence against 
the person, but subsectIon (c) repeats 
the traditional exclusionary rule to make 
clear that all of the requirements of 
tbis chapter must be observed before a 
frisk is lawful and the fruits therefrom 
admissible in evidence. In addition that 
subsection imposes an additional re
straint on s'eizures during frisks. Objects 
50 seized may be used as evidence 'on1y 
insofar . as they are evidence of the 
crime for which the stop was authorized 
(e.g., stolen property) or if they are 
in fact weapons. Thus the effectiveness 

of the frisk is limited to its justifying 
purpose, protection of the peace officer. 

Section 40-604 facilitates one of the 
primary functions of the investigatory 
stop, the identification of suspects and 
witnesses. Subdivision (1) authorizes an 
officer to demand that a person stopped 
identify himself, and the Criminal Code, 
T. C. A. § 39-2302, as amended, makes it 
a misdemeanor for a witness to refuse 
to identify himself on demand. How
ever if the person stopped is reason
ably' suspected of having committed or 
attem~ted to commit an offanse, then 
his refusal to identify himself can be 
considered as a factor in the officer1s 
determination of whether there exists 
probable cause to arrest the persori for 
the offense. Subdivision (2) permits on
the-scene identification by other per
sons present of a person stopped undor 
§ 40-602(a) to aid the officer's inv.esti
gation of the suspicious activity giv-
ing rise to the st{>P. . . 

With approprIate alteratIOns to SUIt 
the temporary, on-the-scene nature of 
the detention, § 40-605 sets out the 
warnings required prior to interroga~ion 
"after a person has been taken mto 
custody or otherwise deprived of his 
freedom of action in any significant 
way," Miranda v. Arizona, 384 U. S. 436, 
444 (1966). . 

Subchapter B. Halt and Search at Roadblock 

40.621. Circumstances in which roadblock and search authorized.
(a) A peace officer may order the driver of a vehicle t9 halt at a 
l'oadblock and submit to a search if: 

(1) the peace officer has probable cause to believe that a capital 
felony or felony of the first degree involving the use or attempt~d use 
of force against the person 01' the theft, damage, or destructIOn of 
property has been committed; and 

(2) halting all or most vehicles moving in a particular ~ir~ction 
is reasonably necessary to permit a search for a party to or VICtIm of 
the felony. 

(b) Nothing in this subchapter shall proh'bit the stopping of ve-
hicles for registration inspection. 

40.622. Action taken after halt.-(a) A peace officer who has law
fullf halted a vehicle under § 40-621 may: 

Subchapter A authorizes a limited 
period of on-the-spot detention ("stop") 
and bodily search ("frisk") under cer
tain conditions to facilitate the investi
gation of suspected criminality. Under 
authority of this section, a peace offi
cer can take the intermediate step of 
executing a stop when he does not have 
at that time probable cause to make 
an arrest. The SUbchapter follows the 
lead of Terry v. Ohio, 392 U. S. 1 (1968), 
in which the Supreme Court upheld the 
right to frisk and suggested that some 
limited investigative stops on evidence 
insufficient to support an arrest are con
stitutionally permissible, but did not 
elaborate standards for such stops. 

The purpose of § 40-601 is to estab
lish stop as a separate and distinct in
vestigative procedure from arrest. The 
authority to stop is essentially a limited 
authority to immobilize a person. Sub-

Subsection 40-601(a) allows a peacil 
officer to stop persons he observes in sus· ;l, 

picious cir~umstances. This is the basic ;&, 

investigative stop and is limited to of· 1 
fenses involving force against the per· ';1 

son or harm 1;0 property. Subsection (b) 1 
permits a peace officer coming upon the .' 'J. 
scene of a suspected offense to "freeze" . ~ 
the situation to obtain witness identifiea' 1 
tion or an account of the event giving I' 
rise to the stop. Unlike the stops au· :: 
thorized by subsections (a) and (b). ; 
which are limited to the res gestae of an ' 
offense, subsection (c) provides a special ; 
authority to stop pe!sons re~sona?ly 1 
suspected of perpetratmg or wItnesSmg :i 
a previously committed offense. Because J 
this form, of stop can occur long after '1' , 

the criminal event and far from the :,,' 
scene, before a peace officer can stop :; 
under subsection (c) he must bave "' 
probable cause to believe the offense was l 
committed, but as to whether the jler5~n ~ 
stopped was the perpetrator or was 
present, the officer need have· only a 
reasonable suspicion. As to suspecteJ 
perpetrators, subsection (c) (1) limits.thl 
stop to felonies involving force agalfDs 
the person or harm to property and Qr 

(1) search the vehicle as promptly as possible under the c5rcum
stances and to the extent reasonably necessary to locate the party or 

,'t victim; and i (2) frisk each occupant as authorized by § 40-603(a), (b) (1), 
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(b) Nothing seized by a peace officer in a search or frisk conducted 
under this section is admissible in a criminal action, civil suit, or ad. 
ministrative proceeding unless the halt, frisk, search, and seizure were 
authorized by this chapter and unless the oDject seized was a weapon 
or evidence of the suspected crime for which the frisk was authorized 

(c) After the authorized purpose of the halt has been accomplished 
or twenty (20) minutes have elapsed, whichever occurs first, the peace 
officer shall inform the person that h2 is free to go unless the p~ace 
officer has arrested the person. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model Prearraignment Code § 2.02 

(2). 
Tex. O. C. P. Prop. Rev., art. 14.02. 

Cross-References: 
Arrest under warrant, see § 40-703. 
Arrest without warrant, see § 40-631. 
Attempt, see T. C. A. § 39-901, as 

amended. 
"Deadly, weapon" defined, see T. C. A. 

§ 39-107, as amended. 
Disorderly conduct, see T. C. A. 

§ 39-2501, as amended. 
Force justified in law enforcement, see 

T. C. A. § 39-752, as amended. 
Motion to suppress evidence, see § 40-

1407. 
Offenses against person, see T. C. A. 

tit. 39, chs. 11-14, as amended: 
Offenses against property, see T. C. A. 

tit. 39, chs. 16-2(1, as amended. 
Official oppression, see T. C. A. § 39-

2402, as amended. 
"Peace officer" defined, see § 40-105. 
Resisting halt, see T. C. A. § 39-2303, 

as amended. 
Stopping person for investigation, see 

§§ 40-601-40-605. 

Comment: 
Subchapter B authorizes halting vehi

cles at a roadblock under certain cir
cumstances to accomplish the limited 
purpose of finding a party to or victim 
of a serious felony; there is no specific 
statutory authority of this kind in pres
ent law. The power conferred is for 
use in emergency situations, and specific 
authority is necessary because officers 
cannot be said to have "reasonable sus
picion," the evidentiary standard re
quired for a stop under subchapter A, as 
to each of the hundreds of cars that 

might be stopped in the course of exe. 
cuting a roadblock. To be constitutional 
this power must be limited to exigent 
situatinns. Cf. Brinegar v. United States 
338 U. S. 160 (1949), in which Mr' 
Justice Jackson, dissenting, noted that 
he would strive to uphold a road. 
block if it were used to terminate a kid. 
napping but not if it were used "to 
salvage a few bottles of bourbon and 
catch a bootlegger." ld. at 183. 

Section 40-621 defines the evidentiary 
standard required for a lawful road· 
block: first, there must. be "probable 

, cause to believe" that a -serious felony 
has been committed, and second, "halting 
all or most vehicles" must be "reason· 
ably necessary" to find the victim of or 
party'to the felony. Accordingly, there 
must be some reasonable basis for be
lieving that the person sought is travel· 
ing by motor vehicle. 

Section 40-622 prescribes the lawful 
activity of peace offics~a at a roadblock. 
Subsection (a) (1) authorizes a search 
that is limited to accomplishing the sole 
purpose of the roadblock halt, that is, 
to the extent "reasonably necessary" to 
find a party to or victim of the fel· 
ony. Officers are not authorized 10 
search for contraband or stolen prop
erty, and such a search (e.g., of the 
glove compartment or under the spare 
tire) conducted prior to a lawful arrest 
is illegal and the fruits thereof ex· 
cludable under Subsection (b). Subsec· 
tion (a) (2) authorizes a protective 
frisk according to the procedure of 
§ 40-603. Subsection (c) limits the dura· 
tion of the baIt to a maximum of 2,0 
minutes, after which time the officer .IS 
required to inform the person he is free 
to go unless the person has been ar· 
rested. 

Subchapter C. Arrest Without Warrant 

40-631. Arrest by peace officer.-(a) A peace officer may arrest a 
person without a warrant if the peace officer has probable cause to 
believe that the person: 
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I· , (1) committed a felony; or 
· (2) committed a misdemeanor, and: 

i
'.. . (A). committed the misdemeanor in the peace officer's presence 
· or view i or 
'. (B) . the peace officer has probable cause to believe that the 

I person committed theft of goods held for sale in a retail or wholesale 
establishment. 

; (b) When arresting a person a peace officer shall inform hil!l ?f 
, his authority and the cause of the arrest, except when the person IS In 
~ the actual commission of the offense or is pursued immediately there
,l after, 

~ COMMENTS OF LAW REVISION COMMISSION 

!
;i Derivation: Stopping person for investigation, see 
'.' Model Prearraignment Code § 3.01(1). §§ 40-601-40-606. 
:. Tex. C. C. P. Prop. Rev., art. 14.03. Theft, see T. C. A. § 39-1903, as 
~ T. C. A. §§ 40-806, 40-825, 40-836. amended. 

~ Cross.References: Comment: 
.'1:.'. Arrest by person other than peace Section 40-631(a) consolidates the au-
, " officer, see § 40-636. "thority of peace officers to arrest with

:" Arrest for theft of goods held for out warrant into a single provision. 

~
' sale, see § 40-637. . '. Under § 40-631 warrantless f('!~ny ar-

t. Arrest under warrant, see § 40-703. rests are authorized whenever~!l",re is 
! Citation in lieu of or in connf:ction "probable cause tn believe" the person 
4 with arrest without "a warrant, sec § 40- committed a felony, the evidentiary 
:1 632. ' standard required by the fourth amend-
~ Force justified in law emorcement, see ment. Warrantless misdemeanor ar
i To C. A. § 39-751, as amended: rests are allowed only in the cases of 
.lj' Halt at roadblock, see §§ ilO-261, . 40- necessity described in subdivision (2). 
~ 622. Subdiviolon (2) (A) maintains the tra
~ Motion to suppress evidence, see § 40- ditional·· "in view" requirement for 
.~ 1407. nonfelony arrests without warrant; sub-
it "Peace officer" defined, see § 40-105. division (B) retains the present non-
j Resisting arrest, see T. C. A. § 39- felony warrantless arrest power in shop-

I
,' 2303, as amended. lifting cases. See T. C. A. § 40-825. 
.: Subsection (b) restates present law. 

~ 4().632. Citation in Heu of or in connection with arrest without a 
',warrant.-(a) If a peace officer acting without a warrant has probable 
~. cause to believe that a person has committed a misdemeanor, and 
i custody of that person is not necessary to protect the public interest, 
I he shall issue a citation to appear in court in lieu of arresting him. 
1 (b) If a peace officer acting without a warrant has arrested a 
~ person for the commission of a misdemeanor, he may issue a citation 

I
'. to appear in court in lieu of hking him before a magistrate as pro

vided in § 40-901. 
, (c) In issuing a citation the peace officl'3r shall: 
~.. (1) prepare a written citation to appear in court, containing the 
J name and address of the cited person and the offense charged, and 
~ stating when the person shall appear in court. The citation shall give l .• no.tice to the defendant that his failure to appear as ordered shall coni stitute a separate offense under § 39-2311, as amended. Unless the person I 257 
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requests an earlier date, the time specified in the citation to appeal 
shall be at least three (3) days after the issuance of the citation: 

(2) deliver one (1) copy of the citation to appear to the person 
cited; who shall sign a duplicate written citation which shall be reo 

1 
1 

I tained by the peace officer; . 
(3) thereupon release the cited person from any custody; 
(4) as soon as practicable, file one (1) copy of the citation with 

the court specified therein, and deliver one (1) copy to the district 
attorney. i (d) If the person cited fails to appear in court at the date and 
time specified, the court shall issue a bench warrant requiring his arrest. I COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model Prearraignment Code § 3.02. 
Maine Rev. Stat. Ann, 14-5544. 

Cross-References: 
Arrest under warrant, see § 40-703. 
Arrest without warrant, see § 40-631. 
Failure to appear, see T. C. A. § 39-

2311, as amended. 
uMisdemeanor" defined, see T. C. A. 

§ 39-107, as amended. 
"Peace officer" defined, see § 40-105. 

Comment: 
This section, one of several in the 

code designed to reduce pre-appearance 
custody, gives authority to peace offi
cers acting wit.Vout warrants to issue 
citations rather .'han making arrests for 
misdemeanors and rather than taking 
an arrested person before a magistrate. 
The procedure is similar to that used 
for traffic offenses and is authorized 
for all misdemeanors. 

No attempt has been made ·to enu
merate the particular offense for which 
citations should be used. Instead, this 
d.ecision is left to the discretion of the 
peace officer on the scene, who is best 
nble to determine w.hen custody is neces
Bary to protect the public interest. The 
broad term public interest is employed 
'With full realization that it can be used 
to justify the circumvention of the 
code's 'Policy of minimizing pretrial cus
tody. Nonetheless, a broad term is nec
essary to allow for the myriad situa
ations that may render the use of a 
citation inappropriate. For example, a 
person may be arrested on a minor 
offense under circumstances which sug-

gest that identification procedures might ~ 
identify ~im as. a person wanted for a I 
more seriOUS Crime. In other cases the ~ 
most effective way of avoiding a poten. 
tially explosive street situation may be 
to transport the arrested per~!)n quickly . 
to a police station. In still other cases I 
the person may be intoxicated, or . 
wounded, or otherwise unfit to be left on ' 
the street with a citation in his hand, .' 

The section is designed for use with 'J 
the authority to stop granted in § 40- ; 
602 and takes advantage of any volun. :;' 
tary cooperation on the part of the ;'! 
suspect. Use of a citation under such ;. 
circumstances avoidtl both. de~e!ltion and 1 
an arrest record for the mdlvldual anI ! 
the great expense of law enforcement \1 
man-hours involved in the arrest proce- ~I 
dure. 'I 

The citation procedure is available in ;1 
some cases in which the officer is not " 
empowered to make an arrest without 8 
warrant. A peace officer called to the 
p~ace where a petty misdemeanor hal 
been committed, for example, may' not 
have arrest authority even if the sus· 
pect makes no attempt to escape or 
conceal his identity. See § 40-631. The 
victim of the offense may seek to hare 
the officer make an arrest and not under· 
stand why the officer cannot do so. In 
these situations now officers may re-·

i
i ...• 

spond by characterizing the offense as 8, 
felony to justify an arrest, even though , 
they realize that nothing more than 8 " 
misdemeanor is involved. The power 10 1 
take the formal step of issuing a clla· j 

~~~~. should reduce the pressure to RI' t 
40-633. Authority to break and enter to malce an arrest.-To make 

an arrest without a warrant, a peace officer may break open a~y d~or 
or window of a building or vehicle, 01' any part thereof, or anythlDg 
therein, if after notice of his authority and purpose, he is refused .ad· 
mittance. 

I 
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STOP, HALT, .AND ARREST WI1'HOUT WARRANT § 40-635 

Derivation: 

COMMENTS 0);' LAW REVISION COMMISSION 

Comment: 
T. C. A. § 40-807. 

Cross' References : 
Execution of arrest warrant, see § 40-

703. :. nf Force justlfied m law e orcement, see 
T. C.A. § 39-751, as amended. 

Notice of authority and purpose, see 
§ 40-631. 

"Peace officer" defined, see § 40-105. 

This is basically the present statute. 
A similar statute cloaking private citi
zens with the same authority, but limited 
to cases of felonies, has been purposely 
omitted in order to encourage citizens to 
rely on law enforcement officials when 
the situation allows. 

40.634 •. Assisting peace officer.-(a) A peace officer making an 
~rrest may command the aid of any person. 

(b) A person commanded to aid a peace officer shall have the 
same authority to arrest as that peace officer. . 

(c) A person commanded to aid a peace officer shall not be civilly 
liable for any reasonable conduct in aid of the peace officer or for action 
taken at his direct command. 

COMMElNTS OF LAW REVISION COMMISSION 

Derivation: 
Ill. Code of Crim. Proc. § 107-8. 
T. C. A. § 40-805. 

Cross-References: 
Arrest without warrant, see § 40-631. 
Force justified in law enforcement, see 

T. C. A. § 39-751, as amended. 
'IPeace officer" defined, see § 40-105. 

Comment: 
The present T. C. A. § 40-805 merely 

provides that "[e]very person sllall aid 

an officer in the execution of a warrant, 
if the officer require his aid, and is 
present and is acting in its execution." 

This section broadens the present law 
by allowing the officer to command as
sistance even when arresting without 
a warrant. Although no criminal sanction 
is imposed for failing to aid an officer 
as requested, protection from civil lia
bility is afforded the citizen who does 
respond to the officer's request. 

40·635. Power of officers from other states to arl'est.-(a) Any 
membel' of a duly organized state, county or municipal peace unit of 
another state or jurisdiction of the United States, who enters this 
state in fresh pursuit of a person in order to arrest him on ground 
that he is believed to have committed a felony in such other state, shall 
have the same authority to arrest and hold such person in custody, as 
has a peace officer of this state, to arrest and hold in custody a person 
on the ground that he is believed to have committed a felony in this 
state. 

(b) The term "fresh pursuit," as used in this section shall include 
the pursuit of a person who has committed a felony or who is reason
ably suspected of having committed a felony, and the pursuit of a 
person suspected of having committed a supposed felony, though no 
felony has actually been committed, if there is reasonable ground for 
believing that a felony has been committed. Fresh pursuit as used 
herein shall not necessar,iiy imply instant pursuit, but pursuit without 
unreasonable delay. 

(c) If an arrest is made in this state by a peace officer of another 
state in accordance with the provisions of this section he shall, without 
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§ 40·636 CODE OF CRIMINAL PROCEDURE 
I ~ ARREST WARRAN'r AND CRIMINAL SUMMONS § 40-701 

I "where a felony has been committed, 
and the citizen has reasonable cause to 
beJieve that· the person arrested com
mitted it." T. C. A. § 40·816. In order 

to discoul.'age citizen's arrests when law 
enforcement authorities are available, 
this provision has been deleted. 

unnecessary delay, take the person arrested before a magistrate 
suant to § 40-901 who shall conduct a hearing to determine the la~~' 
ness of the arrest. If the magistrate determines that the arl'estwa' 
l~wful, he. shall commit the person arrested to await for a reasonabl! 
tIme the Issuance. of an e~tradi~ion warrant by the governor of th~ 
state, or release hIm on ball or hIS own recognizance for such purp 
I~ the magistrate determines that the arrest was unlawful he 8~Sll 
dIscharge the person arreeted. a 

,,40.637. Arrest for theft of goods held for sale.~(a) A peace offi
cer merchant, or merchant's employee may take a person into custody 
and detain him in a reasonable manner for a reasonable length of time, 

, if the actor has probable cause to beli(:ve: 

I,
'~",' (1) that the person has stolen goods held for sale by the mel'-

(d) It shall be the du~y of the secretary of state to certify a co 
of .§ 40-635 to tht! executive department of each of the states of t~~ 
Umted states. v 

• chant; and 
(2) that the goods can be recovered by taking the person into 

COMMENTS OF LAW REVISION COMMISSION 

custody. 
'~ (b) Custody and detention pursuant to subsection (a) shall not 
it render the actor civilly or crimi11ally liable for false arrest or false 

Derivation: 
Subsec. (a): T. C. A. § 40·812. 
Subsec. (b): T. C. A. § 40·811. 
Subsec. (c): '1'. C. A. § 40-814. 
Subsec. (d): '1'. C. A. § 40·815. 

Comment: 
T~is section. ~ombines four T. C. A, 

eectIons comprIsmg the Uniform Law on 
~re~~ Pursuit. The words "or jurisdic. 
tIon have been added to subsection 
(~) to ayoid th~ need to include a spe. 
clal sec.tlon desIgnating the District of 
Col~mbla a "state" for purposes of this 
sectIOn. See T" C. A. § 40-810. T. C. A. 
~ 40-~13 assuring that no lawful arrest 
m thIS state would be rendered unlaw. 
fu~ by the Uniform Law on Fresh Pur. 
SUIt has been omitted as unnecessary, 

COMMENTS OF LAW REVISION COMMISSION 

, Derivation: I:' Unprisonment. 

.~ T. C. A. §§ 40·824, 40-826. 
Theft, see T. C. A. § 39-1903, as 

amended. Cross-References: 
Arrest by peace officer, see S 40·631. 
Extradition, see ch. 31, sub~h. A. 
"Felony" defined, see T. C. A. § 39-

107, as amended. 
"Magistrate" defined, see § 40-105. 
"Peace officer" defined, see § 40-105. 
Preliminary examination, see ch. 9. 

I 
40-636. Arrest by person other than peace officer~-(a) Any person 

not a peace officer may arrest an offender without a warrant if the 
offender committfJd: 

(1) a felony; or 
, (2) a misdemeanor in the presence or view of the person making 

the arrest..l'· ..... ', 
(b) In making an arrest, such person shall inform the person to '" 

be arrested ~f ~he cause of the arres~, except when the person is in the 
actual commISSIon of the offense or IS pursued immediately thereafter, ;~: 
. (c) Such person who makes an arrest shall receive no compensa· 

tIon or arrest fee therefor. :,;1 

(d). Such person who has arrested an offender shall take him before ~ 
a magIstrate pursuant to § 40-901, or to a peace officer. I .' 

COMMENTS OF LAW REVISION COMMISSION 'l. 
Motion to suppress evidence see § 40· ~ 

1407. ' t 

R
UPeace officer" defined, lIee § 40-105. 1. 

eward for apprehension, see ch. 5, ! 

Derivation: 
T. C. A. §§ 40-816, 40-820. 

Cross-References: 

Cross·References: 
Arrest without warrant, see § 40-631. 
False imprisonment, see T. C. A. § 39-

1202, as amended. 
Justification of force, see T. C. A. § 39-

751, as amended. 
"Peace officer" defined, see § 40-105. 

Comment: 
This section consolidates T. C. A. 

§§ 40-824 and 40-826 and retains the spe
cial exemption from possible criminal 
and civil liability for detention of sus
pected shoplifters when the merchant's 
suspicion meets the requirements of 
probable cause. 

CHAPTER 7 

ARREST WARRANT AND CRIMINAL SUMMONS 

SECTION. 
40.701. Issuance of arrest warrant or 

criminal summons. 
40.702. Form of arrest warrant or 

criminal summons • 

SECTION. 
40-703. Execution of arrest warrant or 

criminal summons. 
40-704. Return of arrest warrant or 

criminal summons. 
40-705. Telephone call before booking. 

Arrest by peace officer, see § 40·631. 
Arrest under warrant, see § 40-703. ' 
Felony and misdemeanor distinguish-

Comment: 
This section retains the authorityior 

a citizen's warrantless arrest, but 
changes the IIcope of the authority. 
Present law allows citizen's arrests 

40-701. Issuance of arrest warrant or criminal summons.-(a) If it 
appears from the complaint or from an affidavit or affidavits filed with 
the complaint that an offense has been committed and that there is 
probable cause to believe that the defendant has committed it, a war
rant for the arrest of the defendant shall be issued by a magistrate to 
any officer authorized by law to execute it, or a criminal summons fUr 
the appearance of the defendant shall issue in lieu thereof. Bef~re 
ru1ing on a request for F. warrant, the magistrate may rt:quire the com
plainant to appear personally and may examine under oath the com

, plainant and any witnesses he may produce. 
(b) The finding of probable cause and that an offense has been com

mitted shall be based upon evidence, which may be hearsay in whole 
261 

ed, see T. C. A. § 39-802, as amended. 
Force justified in law enforcement, see 

T. C. A. § 39-751, as amended. 
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§ 40-702 
CODE OF CRIMINAL PROCEDURE 

or in part, provided there is a substantial basis for believing the () 
of ~he hearsay to be credible and for believing that there is a : utree '~ 
basIs for the information furnished. ac ual 

(c) The magistrate m::1.y issue a crimimil summons insteac.l f f,', 

warrant and shall issue a criminal summons instead of a warrant { a i 
ever ~e9-Tlested to do so by the district attorney. More than one w Vi •• en· 
or. cl'lmmal sum~ons may issue on the same complaint. If a def:~:~: 
~alls to appear l1l response to the criminal summons a warrant h 11 
Issue. ' sa, 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr.}."). § 4. 
Fed. Proposed amendment to F R Cr P. §4. . . . 

Cross.Referencel11 : 
"Comp!aint" d.'~fined, see § 40-105. 

• EXecutIOn of a~'rest warrant or crim
mal summons, see § 40-703. 

Issuance of search wanant, see § 40-
801. . 

Issuance of seizut'e warrant see § 40-
822. ' 

"Magistrate" define'l, see § 40-105. 

Comment: 

7~5 authorizes t!te clerks of general ses. 
SIOns ~ourts to ISSue warrants. At least 
two s.ates have held unconstitutional 
statutes allowing clerks, to issue war. f 
l'ants and that provision is not included ,. 
hare. See Caulk v. Municipal Court 2t3 
t-.. (2d \ 70'1 (Del. 1968); State v. Pau~ 
Ick, 277 Mmn. 140, 151 N. W. (2d) 591-
(1967). 

As stated in the Paulick case: 
It occurs to us that in initiat. 
ing: and prosecuting charges 
whIch are misdemeanors the 
grave consequences to the ac
cused resulting from a 'wrong. 

ARREST WARRANT AND CRIMINAL SUMMONS § 40.703 

(2) such notice will be a useless gesture. 
(c) The criminal summons shall be in the samE~ form as the war

rant except that it shall summon the defendant 'Go appear before a 
.magistrate at a st.ated time and place and that it shall give notice to 
the defendant that his failure to appear as ordered shall constitute a 
separate offense under § 39-2311, as amended. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 4(b). 
D. C. Code Ann. § 23-591. 

Cross-References: 
"Complaint" d~~ned, see § 40-105. 
"Magistrate" defined, see § 40-105. 
Penalty for failure to appear, see T. 

C. A. § 39-2311, as amended. 
Sear~h warrant, see § 40-803. 

Comment: 

"such notice is likely to enable the party 
to btl arrested to escape." The vagueness 
and fiexibili.ty of that provision was 
deemed to JDe a fatal weakness to the 
integrity of the finding of probable 
cause to justify· the issuance of a no~ 
knock warrant. In the view of the 
Commission, the impingement on tradi
tional American freedoms inherent in 
the no-knock warrunt is justified only 
in the interest of safeguarding the lives 
of peace officers and other individuals. 
For that reason this type of extra
ordinary process may be issued only 
by the judge of a court of record. 

In the D. C. prov.ision corresponding 
to subdivision (1), the words "is likely" 
are changed to "will." This has the effect 
of requiring a more positive showing. 

ful !lrrest far outweigh the po
~entlal ~a!-,m to the community 
m reqUIrmg something more 
than the peremptory issuance of 
:; ~at'l'ant by a clerk untrained 
III the law. 

With the exception of some changes 
in terminology, subsection (a) is the 
present procedure in Tennessee. The 
warrant commands that the defendant 
be taken before the nearest available 
magistrate in the county in which he 
is arrested, in accordance with ch. 9 
(preliminary examination.) 

Subsection (b) is the authority for a 
i type of no·knock arrest warl'ant. The 
'~ execution of such a warrant is covered 

extensively in the comment to § 40-805 
(authority to break and enter.) 

Although this provision is based on 
the Distdct of Columbia statute some 
changes have been made in ·order to 
correct some deficiencies in that statute. 
In the D. C. statute the provision cor
responding to subdivision (1) above is: 

The same change is made in subdivi
sion (2). This provision is designed to 
cover the situation where the defendant 
knows of the officers' prel .... ,nce and pur
pose without their announcing it. It 
is hard to conceive of a situation where 
the magistrate' can determine, at the 
time the application is made, that notice 
would be & useless gesture at the time 
of the arrest; however, if such a situa
tion did exist the magistrate should be 
able to authorize such entry. 

This generally is the, present law in 
T~n~essee. The provision- for issuing a 
~rllmnal summons rather than a warrant 
IS new to Tennessee procedure, although 
a summons seems to be the only way 
to brinlf .a corporation before the court. 
!n additiGii, the authorization of the 
Issuance of the .. ummons in lieu of the 
arrest warrant- i&. a major legislative 
s~ep ~oward minimizing pretrial deten
~Ion III cases where the public interest 
IS. not adversely affected. See ABA Pre
trlal .ReleMe Standards, §§ 3.1-3.4. 

ThIs section refers to a walT ant 
issued by a magistrate. T. C. A. § 40-

The provision concerning hearsay is 
part of the proposed amendment to the 
federal rule, codifying the decision in 
Aguilar v. Texas, 378 U. S. 108 (1964). 
Hearsay is expressly permitted as the 
basis for the issuance of an arrest 
warrant pursuant to rule 4(a) of the 
Federal Rules of Procedure for United 
States Magistrates. 

,40·703. Execution of arrest warrant or criminal summons.-(a) The 
arrest warrant shall be executed by the arrest of the defendant. The 

Ii peace offi·cer need not have the warrant in his possession at the time of 
40-702. Form. of arrest warrant and criminal summons.-(a) The ¥ the arrest: but upon request he shall show the warrant to the defendant 

arrest warrant shall be signed by the magistrate, shall contain the name i as soon as p08sible. If the peace officer does not have the warrant in his 
of the!. defendant or~ if h.is 'i1an~e is unknown, any name or description . ,{ possession at the time of the arrest, he shall then inform the defendant 

t
bhY whIch h~ can .be Identified WIth reasonable certainty, and shall show 1 of (tbh)e offense charged and of the fact that a warrant has been issued. 

,e county 111 WhICh the warrant was issued. It shall describe the offense f To execute an arrest warrant, the peace officer may break open 
charged in the complaint . .It shall command that the defendant be ar. ~ any door or window of a building 01' vehicle, or any part thereof, or 
rested and brought before the nearest available magistrate in the , anything therein if, after notice of his authority and purpose, he is 
county in which he is arrested. . '. refused admittance. Notice of authority and purpose is not required 

(b) .The arre~t warrant may contain authorization to break and ; prior to such breaking open if the warrant expres~1y authorizes break-
enter WIthout notice of authority and purpose if it is issued by a court ling· and entry without such notice. When entry without notice of au-
of record and the magistrate has found pJ'ubable cause to believe that: thority and purpose is made, such notice shall be given as soon there-

(1) such notice will endanger the life or safety of the' peace after as practicable. 
officer or another person; or , l"I,:.'.'.'.· (c) The criminal sunimons shall be served in the same manner as in civil actions by any peace officer. 
262 
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§ 40-703 CODE OF CRIMINAL PROCEDURE 

(d) The warrant or criminal summons may be executed or served 

1 
1 ARREST WARRANT AND uRIMINAL SUMMONS 
! 
i 
l 

§ 40-705 

CoMMENTS OF LAW ~:: bi~:=;::::' Th" Ian ... ,. w. I 
l!ubsequently approved by the Supreme 1 

in any county within this state. 

Derivation: 
Fed. R. Cr. P. § 4(c) (3). 
D. C. Code Ann. § 23-591. 

rlsonment would be of dubious value 
in this situation. However, according to 
Mi11er v. United States, 357 U. S. 301 
(1958) another remedy is to suppress 
any ~vidence seized incident to the 
arrest since such searches are valid only 
when incident to legal arrests. In Miller 

the court specifically held that H[b]e
cause the petitioner did not receive that 
notice [of authority and purpose] be
fore the officers broke the door to invade 
his home, the arrest was unlawful, and 
the evidence seized should have been 
suppressed." Id. at 314. 

Cross-Reference!! : 
Arrest without warrant, see § 40-631. 
Issuance of warrant, see § 40-701. 
"Peace officer" defined, see § 40-105. 

Comment: 
T. C. A. § 40-710 allows a warrant to 

be directed to "any lawful officer of the 
State," while T. C. A. § 40-712 allows a 
warrant to be directed to a lawful of
ficer of another county. T. C. A. § 40-713 
allows a warrant to be executed in any 
county. Section 40-701 allows a warrant 
to be directed to anyone who can execute 
it. This section allows any peace officer 
to execute it anywhere. 'rhus, under 
both present and proposed procedure, a 
warrant can be directed to and executed 
in any county. 

The functional definition of peace of
ficer in § 40-105 makes unnecessary the 
present statute's enumeration of "any 
sheriff, or his deputy, or marshal, or 
policeman of any city or town" or 
constable of the 29 enumerated counties, 
T. C. A. § 40-711. All qualify as peace 
officers under § 40-105. 

Subsection (b) SUbstantially restates 
and clarifies present T. C. A. § 40-807. 
Following this paragraph is the provi
sion for the execution of arreat warrants 
without notice of authority and purpose. 
This is based on the District of Columbia 
act, but differs from it in that no 
authority is given to execute a normal 
warrant without notice even where cir
cumstances then existing but previously 
unknown would have allowed the issu
ance of a no-knock warrant. 

It has been maintained, with some 
degree of support, that the D. C. act 
is only a codification of the common 
law. The requirement that the officer 
announce his authority and purpose be
fore brealdng in is a common-law re
quirement which has been codified in 
most states. Howe:ver, as Justice Tray
nor points out in People v. Maddox, 46 
Cal. (2d) 301, 294 P. (2d) 6 (1956), 
"since the demand and explanation re
quirements ••. are a codification of the 
common law, they may reasonably be 
interpreted as limited by the common
law rules that compliance is not re
quired if the officer's peril would have 
been increased or the arrest frustra
ted had he demanded entrance and 

264 

Court in Kerr v. California, 374 U. S 23 g .... 
(1963). . 40-704. Return of arrest warrant or criminal summons.-(a) The 

peace officer executing a warrant shall make return thereof to the 
magistrate before whom the defendant is brought pursuant to § 40-901. 
At the request of the district attorney, any unexecuted warrant shall 
be returned to the magistrate by whom it was issued and shall be 
canceled by him. 

Generally five exceptions to the reo . i.' 
quirement of notice have been identified' 1 
(1) the destruction of evidence exce~ i. 

tion, (2) the escape exception, (3) the 1 
peril exception, (4) the unoccupied . i 
premises exception, and (5) the useless J.:' 
gesture exception. Of these, the second 1 
third and fifth exceptions directly con: 1: 
cern the execution of an arrest warranl l 

The escape exception seems to be' 
based on language in Maddox indicating t 
that unannounced entry would be al· :r 
lowed where "the felon would escape if 

(b) On or before the return day the person to whom a criminal 
summons was delivered for service shall make return thereof to the 
magistrate before whom the criminal summons is returnable. 

he demanded entrance and explained his 
purpose." This exception has not been 
incorporated in the statute since a prior 
determination of danger of escape would 
allow law enforcement officials to take' 
steps to prevent that escape. Danger to 
persons and the useless gesture situation 
are the only exceptions to the require
ment of notice before entry here recog
nized. The peril exception, dispensing 
with the requirement of notice where it 
would put the officGr in danger, has been 
recognized as early as 1822 in Read v. 
Case, 4 Conn. 166 (1822). The useless 
gesture exceution has its basis in the 
case of Allen v. Martin, 10 Wend. 300 
(N. Y. Sup. Ct. of Judicature, 1833). 
This exception generally deals with the 
situation where the defendant knows of 
the officer's presence and purpose with· 
out notice by the officer. Common situa· 
tions are "hot pursuit" and retaking 
an escaped prisoner. 

This section allows unannounced en· 
tries in only one instance, where the 
officer is executing a no-knock warrant. 
In such a case the magistrate will have 
already found probable cause to believe 
that one of the exceptions mentioned 
applies to the situation. 

The last sentence of subsection (b) Is 
not a part of the D. C. act and is added 
to require that the officer state his 
authority as soon as feasible in order to 
afford some protection to the defend· 
ant's right to know the officer's author
ity. 

The question has been raised as:Jo 
what is the proper remedy for an illegal 
unannounced entry. Illegal entry would, 
of course, make the arrest illegal but 
the defendant could simply be rearrested. 
Habea~ corpus therefore is of no assist· 
ance. The civil remedy for false im· 

~ (c) At the request of the district attorney made at any time while 1 the complaint is pending, a warrant returned unexecuted and not 
'i.~~:,'.'.'.: canceled or a

b 
cr

d
im

1
!nal dsubmmtOhns ret~rtnedt utnserved, tOhr ~ dduplicate 

thereof, may e e.lvere y e magIS ra e 0 any au orlze person 
for execution or service. 

I "', .. «,., 
COMMENTS OF LAW REVISION COMMISSION 

i cr::::R~~:~~§:4(C)(4). 
t "Magistrate" defined, see § 40-105. 
,1 Pre1imina~y examination, see ch. 9. 

Comment: 
This section merely clarifies present 

practice. 

~. 

~ 40.705. Telephone call before booking.-(a) No person under arl rest by any peace officer or private citizen shall have his name entered 
l on any permanent record until he hus successfully completed a tele
~ phone call to an attorney, relative, minister, or any other person that 
~ he shall choose, without undue delay. 
l (b) One hour shall constitute a reasonable time without undue i delay. 
i (0) If the a1'rested person declines to make a telephone call, then 
! he shall be booked or docketed immediately. 

f COMMENTS OF LAW REVISION COMMISSION . 

~ Derivation: Arrest by peace officer, see § 40-631. 
'il. . T. C. A. § 40-806. "Peace officer" defined, see § 40-105. 
;' C Preliminary examination, see § 40-901. 

ro~s-References : 
J fi Arrest by person other than peace of- Comment: t eer, see § 40-636. This is the present statute. 
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265 



§ 40-801 CODE OF CRIMINAL PROCEDURE 

CHAPTER 8 

SEARCH AND SEIZURE 

Subchapter A. Search Warrants 
SECTION. 
40-801. Grounds for issuance of search 

warrant. 
40-802. Issuance of search warrant. 
40-803. Contents of search warrant. 
40-804. Execution and return with in-

ventory. 
40-805. Authority to break and enter 

to execute search warrant. 
40-806. Retum of paper to court. 

Subchapter B. Seizure, Forfeiture, and 
Disposition of Seized Property 

SECTION. 
40-821. Subchapter definitions. 
40-822. Issuance of seizure warrant. 
40-823. Seizure. 
40-824. Notice of seizure and. hearing. 
40-825. Demand for earlier hearing. 
40-826. Hearing. 
40-827. Use as evidence. 
40-828. Stolen property. 

40-801. Grounds for issuance of search warrant.-A search warrant 
authorized by this chapter may be issued by a magistrate on anyone 
of the following grounds: 

(1) The property sought was stolen or embezzled; or 
(2) The property sought was used as the means of committing a 

felony j or 
(3) The property sought is in the possession of any person with 

intent to use it as a means of committing a criminal offense, or in the 
possession of another to whom he may have delivered it for the pur· 
pose of concealing it or preventing its discovery; or 

(4) The property sought constitutes evidence of a criminal viola· 
tion of the laws of the State of Tennessee. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 41(a). 
T. C. A. § 40-502. 
U. S. 18 U. S. C. § 3103a. 

Cross-References: 
Contraband, see subch. B. 
Issuance of arrest warrant, see § 40-

701. 
Issuance of seizure warrant, see § 40-

822. 
Motion to suppress evidence, see § 40-

1407. 

Comment: 
This section is basically the same as 

T. C. A. § 40-502 with the addition of 
the fourth ground for the issuance of a 
search warrant. The issuance of a search 
warrant to search for mere evidence is 
provided for in 18 U. S. C. § 3103a. 
Other states, such as Illinois (Ill. Code 
of Crim. Proc. § 108-3) and New York 
(N. Y. Crim. Proc. Law § 690.10), have 
also expressly authorized the issuance 
of a warrant to search for evidence. 

40-802. Issuance of search warrant.-(a) A warrant shall issue 
only on affidavit sworn to before the magistrate and establishing the 
grounds for issuing the warrant. If the magistrate is satisfied t~8t 
grounds for the application exist or that there is probable causeW 
believe that they exist, he shall issue a warrant identifying the prop
erty and naming or describing the person or place to be searched. Be
fore ruling on a request for a warrant the magistrate may require the 
affiant to appear personally and may examine under oath the· affiant 
and any witnesses he may produce provided that any further evidence 
adduced shall be reduced to writing and made part of the affidavit. 
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SEARCH AND SEIZURE § '10-804 

1 ~ (b) The finding that grounds for the application exist or that there 
~ is probable cause to believe that they exist shall be based upon evidence, 

which may be hearsay in whole or in part, provided there is a sub
stantial basis for believing the source of the hearsay to be credible 

. ~ and for believing that there is a factual basis for the information 
'1 furnished: 
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COMMEN'l'S OF LAw REVISION COMII1ISSION 

Derivation: 
Fed. R. Cr. P. § 41(c). 
Fed. Proposed amendment to F. R. Cr. 

P. § 41(c/. 
. T. C. A. §·40-504. 

T. C. A. § 40-505. 

Cross·References: 
Issuance of warrant or summons, see 

§ 40·701. 

"Magistrate" defined, see § 40-105 . 
Seizure warrant, soe § 40-822. 

Comment: 
The first two sentences of subsection 

(a) are taken from the federal rule and 
are basically the same as the present 
Tennessee law. The provision allowinp; 
the use of hearsay as the basis of prob
able cause is current law. See Aguilar v. 
Texas, 378 U. S. 108 (1964). 

40·803. Contents of search warrant. - (a) The search warrant 
shall be directed to and served by a peace officer. It shall command the 
peace officer to search forthwith the person 01' place named for the 
property specified. The magistrate shall indorse the warrant showing 
the hour, date, and the name of the peace officer to whom the warrant 
was delivered for execution, and a copy of such warrant and the in
dorsement thereon, shall be admissible in evidence in the courts. The 
warrant may be executed either in the daytime or in the nighttime. It 
shall designate the magistrate to whom it shall be returned. 

(b) The search warrant may contain authorization to break and 
enter without notice of authority and purpose if it is issued by a court 
ofrecord and the magistrate has found probable cause to believe that: 

(1) such notice will endanger the life or safety of the officer or 
another person; or 

(2) such notice will be a useless gesture. 

COMMENTS OF LAW REVISION COMMISSIOi~' 

Derivation: 
Fed. R. 01'. P. § 41(c). 
T. C. A. § 40-507. 
D. C. Code Ann. § 23-591. 

Comment: 
Subsection (a) is taken from the fed

eralrule. The federal rule is basically 
the same as' current Tennessee proce
dUre. 

Subsection (b) is the authorization for 
a type of no-knock search warrant. As 
in the case of the arrest warrant this 
statute is based on the District of 
Columbia act with some changes. The 
grounds for this no-knock warrant are 
the same as those for the no-knock 
arrest warrant and are discussed in the 
comment :following § 40-703 (execution 
of arrest warrant or criminal summons). 

40·804. Execution and return with inventory.-(a) The war~ant 
may be executed only within five (5) days after its date. The peace 
officer taking property under the warrant shall give to the person from . 
whorh,or from whose premises the property was taken a copy of the 
warrant indorsed with a receipt for the property taken or shall leave 
the copy at the place from which the property was taken. 
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(b) The return shall be made promptly and shall be accompanied 
by a written inventory of any property taken. The inventory shall be 
made in the presence of the applicant for the warrant and the person 
from whose possession or premises the property was taken, if they are 
present, or in the presence of at least one credible person other than 
the applicant for the warrant or the person from whose possession or 
premises the property was taken, and shall be verified by the peace 
officer. The magistrate shaH, upon request, deliver a copy of the in. 
ventory to the person from whom or from whose pl'emises the property 
was tal<en and to the applicant for the warrant. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. 41(d). 
T. C. A. § 40-507. 

Cross-References : 
Computation of time, see § 40-106. 
"Magistrate" defined, see § 40-105. 
"Peace officer" defined, see § 40-105. 
Seizure of contraband, sec § 40-823. 

Comment: 
This is substantially the same as the 

federal rule. Under that rule the war
rant may be executed within ten days, 
whereas, under present Tennessee law 
and this section, only five days are al
lowed. 

The requirement that the inventory 
be made in the presence of the applicant 
and the person searched or one other 
credible person is new to Tennessee pIO. 
cedure and is an additional safeguard. 

The functional definition of "peace of. 
ficer" in § 40-105 is broad enough to 
cover "sheriff • . . or any peace officer" 
as set out in present T. C. A. § 40·505. 
Constables authorized to execute search 
warrants are restricted to those 01 the 
29 counties specified in T. C. A. § 8-1008 
(b) since they are the only constables 
charged with the duty of keeping the 
peace. 

40-805. Authority to break and enter to. execute search warrant.
(a) If after notice of his authority and purpose he is not granted 
admittance, a peace officer may break open any door or window of a 
building or vehicle, or any part thereof, or anything therein, to execute 
a search warrant. 

(b) Notice of authority and purpose is not required prior to such 
breaking open: 

(1) if the premises are unoccupied; or 
(2) if the warrant expressly authorizes breaking and entry with· 

out such notice. 
(c) When entry without notice of authority and purpose is made, 

notice shaH be given as soon thereafter as practicable. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
D. C. Code Ann. § 23-591. 

Comment: 
This section parallels § 40-703 (execu

tion of arrest warrants) and provides 
for unannounced entry and execution of 
search warrants and no-knock search 
warrants. 

One difference in this section and § 40-
703 is that the fact that the place to 
be searched is unoccupied eliminates the 
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requirement that an officer give notice of 
his authority and purpose. This is cur· 
rent Tennessee law. See Collins v. State, 
184 Tenn. 31>6, 199 S. W. (2d) 96 (1947). 
This would seem to fall within the use· 
less gesture exception, although that ex· 
ception has developed separately. .. 

The destruction of evidence exception, 
recognized in Ke~ v. Califorl}ia, 3~4 
U. S. 23 (1963), is omitted here. It)! 
often provided that the destruction 01 
evidence exception applies in. search 

l 
i 

J SEARCH AND SEIZURE 

1, warrant eases just as the escape except tion applies in arrest warrant cases. 

.§ 40-821 

J ~~d~~e C'a s~!~{: fo~ke:n d~~~~~~~~c~j 
J execution of an arrest warrant as well 
f as a search warrant. This would tend 1 to cloud the differences between arrest 
% warrants and search warrants and fur
~, ther promote making searches for evi
~ dence under an arrest warrant rather 
, than a search warrant. Neither excep-

Hon was deemed sufficient to justify the 
infringement of rights and the increased 
dangers to both suspects and peace of
ficers inherent in no-knock entries. 

Where the search warrant is improp
erly executed the remedy is to suppress 
the evidence which was illegally seized. 
McClure Y. United States, 332 Fed. (2d) 
19 (9th Cir. 1964), cert. denied; 380 U. S. 
945 (1964). See § 40-1407 (motion to 
suppress). 
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40-806. Return of paper to court.-The magistrate shaU, if he does 
not order ·the property restored, annex. together the search warrant, 
the return, the inventory, and the affidavits and return them to the 
court having power to inquire into the offense in connection with 
which the search warrant was issued. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-516. This is the curren:t Tennessee law and 

merely provides a procedure to ensure 
that the warrant and supporting affi
davits are available for re'fiew. 

Subchapter B. Seizure, Forfeiture, and 
Disposition of Seized Property 

40-821. Subchapter definitions.-In this subchapter, unless the con
text requires a different definition: 

(1) "Contraband" includes: 
(A) criminal instruments, as defined in § 39-1001, as amended; 

and 
(B) dangerous, abusable, and restricted drugs, as defined in 

§§ 39-2905, 39-2907, and 39-2909, as amended; and 
(0) drug paraphernalia, as defined in § 39-2912, as amended; 

and 
(D) gambling devices and records, as defined in § 39-2801, as 

amended; and 
(E) prohibited weapons, as defined in § 39-2701, as amended. 

(2) "Noncontraband subject to forfeiture" includes: 
(A) all raw materials and equipment used or intended for use 

in the manufacture of any contraband; and 
(B) all books and records used or intended for use in the 

commission of an offense involving contraband; and 
(0) any money or other thing of value :;"eceived in consideration 

for the use ~r possession of any contraband; and 
(D) all conveyances used or intended for use with the owner's 

consent or knowledge in transporting contraband for sale. 
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COMMENTS OF LAW REVISION COMMISSION 
1 
I Derivation: 

New. 

Comment: 
'I'his subchapter establishes a just and 

efficient procedure for the seizure and 
disposition of property. Tennessee's pres
ent statutory provisions are unduly com
plex, fail to protect constitutional rights, 
and are scattered through numerous 
titles of the Tennessee Code Annotated. 
See, e.g., T. C. A. §§ 39-4912, 52-1443, 
57-662. The procedure here established 
is to be applied uniformly to the most 
common types of seizures. Illicit drugs, 
prohibited weapons, gambling devices, 
and criminal instruments are grouped 
together under the label "contraband." 
'rhe unifying feature of these types of 
property is the absolute legal prohibi
tion of their possession. 

Two types of property subject to 
seizure and forfeiture have purposely 
been omitted from the scope of this 
subchapter. Obscene materials have 
been treated separatcly (sec T. C. A. 
§ 39-2625, as amended) due to thc 
peculiar problems encountered as a rc
suIt of first amendment prohibition of 
prior restraint. The provisions relating 
to untaxed liquor and related contra
band likewise have becn retained as 
they presently appear in T. C. A. tit. 

57. Th~ curable nature of the IIcontra. 
band" 11l that case (tax stamps may ~ 
purchased ·to legitamize the liquor)" dis. 
tinguishes it from the contraband caie 
gories listed in § 40-821. In additio~ 
present T. C. A. § 57-622 adequately 
safeguards the interests of innocent 
owners and lienholders. 

;1 

I 
t 
l 

I 
I 

The present provisions on drug-related 
seizures, 011 the other hand, have recent. 
ly been held to violate the dictates 01 
the due process dause. Fell v. Armour 
Civ. Act No. 6367. (~. D. Tenn. Dec. is' 
1972). The constItutIonal infirmities 01 
the present statute have been cured in 
this subchapter. It is important to note 
that forfeiture of vehicles used in trans. 
porting contraband for sale ("noncontra. 
band subject to forfeiture") is retained 
but that these forfeitures are distin: 
guished from the forfeiture of contra. 
band and additional safeguards provided. 
Another change from present law is the 
transfer of jurisdiction from nn admin. ~ 
istrative agency to the judicial branch 01 ~ 
government. Since Tennessee has no ad. '.~l'.,. 
ministrative procedure statute, this reo 
turn of jurisdiction to the courts should 
result in greater ease of administration 1 
and clarification of present procedural 1 
problems. See § 40-824 (notice of seizure 1 
and hearing). i 

40-822. Issuance of seizure warrant.-(a) A seizure wan-ant shall 
issue only on affidavit sworn to before the magistrate that the property 
sought is noncontraband subject to forfeiture. 

i 
.~ 

J (b) If the magistrate is satisfied that grounds for the application 
exist or that there is probable cause to believe they exist, he shall issue 
a warrant identifying the property to be seized. 

(c) Before ruling on a request for a warrant the magistrate may 
require the affiant to appear personally and may examine under oath 
the affiant and any witnesses he may produce. Any fUrther evidence 
adduced shall be reduced to writing and made part of the affidavit. 

(d) The finding that grounds for the application exist or that there 
is probable cause to believe that they exist shall be based upon evidence, 
which may be hearsay in whole or in part, provided there is a sub· 
stantial basis for believing the source of the hearsay to be credible and 
for believing that there is a factual basis for the information furnished. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Cross-References: 
Issuance of search warrant, see § 40-

802. 

270 

"Magistrate" defined, see § 40-105. 
"Noncontraband subject to seizure' 

defined, see § 40-821. 

Comment: 
This section creates a new judicial 

process, the seizure warrant. Its use 
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,m not be. widespread since it author
(zes seizure only of noncontraband sub
joct to forfeiture as defined in § 40-821. 
That type of property poses particular 
roblems fol' law enforcement agents. 

in the case of vehicles used to transp01;t 
illicit drugs for sale, for example, It IS 
likely that the vehicle and seller will 
first be identified by an undercover 
agent who will not arrest the offender 
at the time of the sale. In order to 
make the deterrent of the forfeitme 
provision effective, the seizure must be 

§ 40-824 

made at a later time. Present T. C. A. 
§ 52-1443 authorizes such an after-the
fact seizure with no legal process what
ever. This section retains the delayed 
seizure but subjects it to the scrutiny 
of the judicial process. In this way the 
needs of law enforcement and the public 
interest in freedom from unlawful search 
and seizure are protected. 

The quantum of proof required and 
the application procedure is the same as 
that for search warrants. See § 40-802. 

40-823. Seizure.-(a) Any peace officer may seize contraband when
ever and wherever lawfully discovered. 

(b) Any peace officer may seize noncontraband subject to for-
feiture: 

(1) in the execuHon of a search warrant or seizure warrant de-
scribing the property to be seized; or 

(2) as an incident to a valid arrest. 
(c) Upon seizure of any property the peace officer shall issue a 

receipt describing the property seized to the person from whom or 
from whose premises the property was seized. 

(d) Seized property, or a detailed description of. it, shall be ta~en 
immediately before a magistrate who shall proceed m accordance WIth 
this subchapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Cross·References: 
Arrest, see §§ 40-631, 40-703. 
"Contraband" defined, see § 40-821-
Execution of search warrant, see § 40-

804. 
"Magistrate" defined, see § 40-105. 
Motion to suppress, see § 40-1407. 
"Noncontraband subject to forfeiture" 

defined, see § 40-821-
"Peace officer" defined, see § 40-105. 
Seizure warrant, see § 40-822. 

Comment: 
Contraband, due to, its inherently 

illicit charactel~, is subject to seizure 
upon discovery. The only limitation on 
the seizure of contraband is that the pro
hibited items be lawfully discovered. 
This restriction makes clear that this 
su~chapter does not breach the wall of 
protection against unreasonable search 
and seizure erected by the Constitution. 

The same exclusionary rules of evidence 
presently applied to search and seizure 
remain applicable to the seizures au-
thorized by this subchapter. See § 40-
1407. 

The distinction drawn between sei
zures of contraband and noncontraband 
subject to forfeiture by subsections (a) 
and (b) makes clear that contraband 
may be seized at any time (subject only 
to the requirement that the peace officer 
lawfully discover it) while noncontra
band property may be seized only in 
conjunction with a valid arrest or execu
tion of process. 

Subsection (c) requires an inventory 
of seized goods in an effort to prev~~t 
disputes between peace officers and CltI
zens over what property was actua1ly 
taken into custody. 

Subsection (d) requires the involve
ment of the judiciary in every seizure, 
even those without process, at the ear
liest possible point in time. 

40-824. Notice of seizure and hearing.-(a) 'The magistrate before 
Whom seized property is brought shall set a date and time for a hearing 
not less than five (5) days nor more than sixty (60) days from the 
date of the seizure 
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(b) The magistrate shall cause. to be issued a notice of the seizure 
which shall include a description of the property seized, the place 
date" and time of the seizure, the reason for the seizure, the time and 
place of the hearing, and the method and time limit in which claim 
for the property may be made. 

(0) The notice shall be posted on the courthouse door and sent by 
registered mail to: 

(1) the person from whom the property was seized; and 
(2) each ownp,r and lienholder of record as may appear to the 

court or as may appear by inquiry at the appropriate office of the state 
and county in which the property may be registered. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Cross-References: 
"Magistrate" defined, see § 40-105. 
Seizure, see § 40-823. 

Comment: 
Section 40-824 is the heart of this sub

chapter's provisions prote,lting innocent 
owners of property used by others in 
such a way as to render it subject to 
forfeiture. The notice required by sub
section (b} includes all the information 
needed by an owner to initiate proceed
ings to .recover his property. The re-

quirements of the notice are taken from 
a recent case which overturned Tennes. 
see's statutory provision for drug-related 
seizures. See Fell v. Armour, Civ. Act 
No. 6367 (M. D. Tenn. Dec. 18, 1972). 
That the notice include this information 
was deemed required by the due process 
clause. 

Subsection (c) assures as far as pos. 
sible that the notice will reach all own. 
ers and lienholders. In the case of auto· 
mobiles, for example, this subsection 
requires that the registration of the car 
be traced even if it is registered in 
another state. 

40-825. Demand fOJr earlier hearing.-Upon application .to the court 
by an owner or lienholder of seized property, the magistrate shall set 
the hearing for an earlier date not more than five (5) days from the 
date of application. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Comments: 
Section 40-825 allows an owner to 

speed up the process by which he may 
assert his claim to the property. This 
was suggested in F'ell v. Armour, Civ. 

Act. No. 6367 (M. D. Tenn. Dec. 18, 
1972), and is deemed necessary especi!111y 
in the case of the seizure of automobiles 
and other conveyances where the only 
issue is tIle knowledge of the owner reo 
quired by the definition of noncontra· 
band subject to forfeiture in § 40.821. 

40-826. Hearing.-(a) Any person interested in the seized prop
erty must appear in person or by counsel before the magistrate at the 
hearing or forfeit any interest he may have in the property. 

(b) Unless the district attorney proves by a preponderance of the 
evidence that the seized property is in fact contraband or noncontra· 
band subject to forfeiture, the magistrate shall order the property 
restored to the owner without cost to him. . 

(c) If the magistrate finds that the seized property is contraband, 
he shall order the sheriff or chief of police to destroy the property and 
file with the court an affidavit certifying his actions. 

272 

§ 40-827 I.,. SEARCH AND SEIZURE 

! (d) If the ='lagistrate finds the seized property to be noncontra-1 band subject to furfeiture, he shall order the property delivered to the 
:t criminal court clerk who shall sell the property at public auction, retain
~ ing five per cent (5%) as commission and delivering the proceeds and 
~~:.'. account thereof to the county in which the property was seized. The 

proceeds of any sale under this section shall be subject to claim by any 
1 person holding a valid lien on the property sold unless the magistrate 
~ finds that such lienholder had actual knowledge of the use of such 
~ Dl'Operty rendering it subject to forfeiture. 
:l. • (e) Appeals from any hearings conducted under this subchapter 

'.:1,' shall be prayed as in other cases under this title. 
, (f) Any proceeding~ conducted pursuant to t~is subch~p~er shall 

:~ not be admissible as eVIdence or commented upon In any crlmmal pro
~ ceeding. 
~ COMMENTS OF' LAW REVISION COMMISSION 

~ 
d 
)1 

;l'~' 
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Derivation: 
New. 

Cross-References: 
Appeal, see ch. 24. 
"Contraband" defined, see § 40-821. 
"Noncontraband subject to forfeiture" 

defined, see § 40-821. 

i' Comment: 
This section sets out the procedure to 

be used in the adjudication of claims for 
seized property. The burden is placed on 
the state to prove by a preponderance 
of the evidence that the prop' -:ty is in 
fact contraband or noncontraband sub

, iect to forfeiture. Although the present 
,;1 Tennessee statute places no burden what
:t ever on the state, T. C. A. § 52-1444, the 

,','-,~ U. S. District Court for the Middle Dis
I triat of Tennessee has held that, inasif much as the forfeiture is a penalty for It a crime, the state must prove by a pre
r pondp,rance of evidence that the vehicle 
;~".'. . was used in violation of the law. Fell 

v. Armour, Civ. Act. No. 6367 (M. D. 
Tenn. Dec. 18, 1972). Under the struc-

~ 
ture of. the present law, however, the 

T,:, lack of knOWledge by the owner of the 
- ilJegal use of his vehicle is an exception 

owner's knowledge as an element of the 
violation itself rather than as an excep
tion and, consequently, it is a matter of 
proof for the state under subsection (b). 
This is the only rational use of a for
feiture provision since its purpose is to 
deter intentional violations of the sub
stantive law. 

Subsection (c) provides for the de
struction of all property adjudged to be 
contraband. Noncontraband which is 
forfeited, however, is to be :!;i)ld under 
subsection (d). Proceeds, as at present 
law, go to the county of forfeiture. 
The duty of holding public auctions, 
however, is placed upon the clerk of 
the circuit court having criminal juris
diction in ozoder to subj ect the sales to 
state audit. As in other judicial sales, 
innocent lienholders may recover their 
liens from the proceeds of the sale. 

Subsection (e) allows appeals as from 
other criminal proceedings. Subsection 
(f) is necessary to prevent the utiliza
tion of the proceedings under this chap
ter as tools of discovery. Chapter 
15 liberally provides for discovery in 
criminal proceedings. The possibility of 
later use of evidence puesented at sei
zure hearings would serve only to impair 
the efficiency of those hearings. 

I 
to the law and, as such, a matter of proof 

: •• :, •. , •. :".,'. for the owner. Section 40-821 treats the 
40·827. Use as evidence.-(a) Except as provided in subsection 

(b), if the property seized is needed for use as evidence in a ~riminal 
proceedings' it shall be preserved by the peace officer making the 

'if seizure, or 'the governmental agency by whom he is employed, until 
h its use is no lon.ger required and then disposed of pursuant to this it subchapter. . 
~ (b) If the property seized is a dangerous, abusable, 01' restrIcted 

drug, only a sample portion of it suitable for use as evi~ence shall be I preserved, the remainder to be destroyed pursuant to thlS SUbChapt:; 

i 
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COMMENTS OF L.\W REVISION COMM1SSION 

Derivation: 
New. 

Comment: 
Subsection (a) allows for the tempo

rary retention of seized property needed 

for ~se as evidence in a criminal pro. 
ceedmg. . 

Subsection (b) ensures that large 
quantities of illIcit drugs will not be 
kept on hand in police property rooms 
where they are subject to theft. 

40-828. Stolen property.-(a) Following the conviction of any per. 
son for theft, 01' for any other criminal offense involving the illegal 
acquisition of property, the trial court shall order the property to be 
restored to the person appearing by the proof to be the owner. 

~ 
1 40-901. . Initial apI1earance.-(a) Except as provided in § 40-632, 

any persoll arrested shall be taken without unnecessary delay before 
the nearest available magistrate in the county in which he is arrested. 

(b) If a person arres)"ed without a warrant is brought before a 
magistrate, a complaint shall be flIed forthwith. 

(c) When an arrested person appears i.ni.tia11y before a magistrate, 
the magistrate shall proceed in accordance with 'chis chapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. 5(a). (b) If a trial for theft, 01' any other criminal offense involving the 

illegal acquisition of property, is pending, the trial court may order 
the property restored to any person proving ownership to the court's 
satisfaction subject to the conditions that the property is readily 
identifiable by serial number, marking, or otherwise and that it be 
made available to the state to be used for evidentiary purposes. 

~ Cross·References: 

dure. Presently, Tennessee law requires 
only pl'ivate persons who malte an arrest 
without a warrant to bring the arrested 
person before a magistrate "without un
necessary delay." Under present law po
lice have been allowed to hold a person 
fOl' as long uS two wee!i:b' before tak
ing him before a magistrate. See Van 
Zandt v. state, 218 Tenn. 187, 402 S. W. 
(2d) 130 (1966); Wynne v. State, 1.81 
Tenn. 325, 181 S, W. (2d) 332 (1944). 

.~ Arrest by person other than peace of-
ficer, see § 40-636. 

(c) If there is no prosecution or conviction following seizure, the 
magistrate before whom the property was brought shall proceed to 
give notice under § 40-824 and conduct a hearing to determine owner· 
ship. The magistrate shall restore the property to any person found to 
be entitled to possession. If no person is awarded possession, the magis. ~ 
b'ate shall order the property delivered to the criminal court clerk who 
shan sell the property at public auction, retaining five per cent (5rol 
as commission and delivering the proceeds and account thereof to 
the county in which the property was seized. The proceeds of any sale I 
under this section shall he subject to claim by any person holding a i."." 

valid lien on the property sold. ". 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Comment: 
Stolen property is provided for in § 40-

828. Tennessee presently has no statu
tory provision for t.he disposition of 
recovered stolen prop!!t'ty. This section 
provides for the use of the property by 

the police for evidence, the return of 
property when the l'ightful owner is 
found, and for the public sale of the 
property when no such owner is found. 
Subsection (b) conditions the release or 
stolen property needed as evidence on 
the owner's willingness to make the 
property available and on the preserva· 
tion of the chain of evidence. 

CHAPTER 9 

PRELIMINARY EXAMINATION 

SECTION. 
40-901. Initial appearance. 
40-902. Statement of the magistrate. 
40-903. Waiver of indictment and jury 

trial. 
40-904. Right to preliminary examina

tion. 
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SECTION. 
40-905. Time of preliminary examina· 

40-906. 
40-907. 
40-908. 
40-909. 

tion. 
Preliminary examination. 
Discharge of defendant'. 
Improper venue. 
Separation and exclusion oJ 

witnesses. 
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Arrest without wal'l'nnt, see § 40-631. 
IIComplaint" defined, sec § 4.0-105. 
"Magistrate" defined, see § 40-105. 

Comment: 
This section is similar to Rule 5 of 

the Federal Rules of Criminal Proce-

40·902. Statement of t11e magistratc.-(a) 'l'he magistrate shall 
first inform the defendant that he is not required to m~':ke a statement 
and that any statement made by him may be mlee! against him. The 
magistrate shall then explain the nature of the charge, his right to 
retain counsel and his right to have counsel appointed under § 40-3202. 

(b} Unless the right is waived in writing in accordance with § 40-
3203, the magistrate shall allow the defendant a reasonable time and 
opportunity to confer with counsel before proceeding further. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. 5(c). 

Cross· References : 
Right to counsel, see § 40-3202. 
Waiver of counsel, see § 40-3203, 

Comment: 
Present law requires that the defend

ant be infol'med of essentially the same 
rights, This section requires that the 
defendant first be advised of his right 
to remain silent before the other rights 
are explained in order to avoid any mis
taken belief on his part that he must 
plead to or comment on the magistrate's 
further statements. Present T. C. A. 
~40-11~1 provides for the magistrate's 
Informmg the defendant of the charge 
~~d of his right to the aid of counsel 
In every stage of the proceedings." 
The United States Supreme Court, in 

Coleman v. Alabama, 399 U, S. 1 (1970), 
~eclared that the preliminary hearing 
In Alabama was a "critical stage" in 

the criminal proceeding and that the de
fendant thus has a constitutionall'ight to 
the aid of counsel at the preliminary 
examination. This right is presel'Ved by 
subsection (b). This is taken from the 
federal rules and is similar to T. C. A. 
§ 40-1102, which allows the defendant a 
reasonable time to send for retained 
counsel. 

Harris v. Neil, 437 Fed. (2d) 63 (6 Oil', 
1971), held that the preliminary exami
nation in Tennessee is not a ilcritical 
stage" of the crimin~l prosecution. At 
page 64 of its opinion the court stated 
that: 

In contrast with Alabama proce
dure, the Tennessee preliminm'y 
hearing is not "the pretrial type 
of arraignn,ent where certain rights 
may be sacrificed or lost." ••. 

We therefore conclude that GoZa
'I1tan does not make the Sixth 
Amendment right to counsel apply 
to a preliminary hearing of the type 
conducted ill 'renncssee. 
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§ 40-903 CODE OF CRIMINAL PRQCEDUl!E ~ PRELIMINARY EXAMINATION § 40-905 

It appears that the basic premise of advantages of a lawyer'!! 8l!sistance 
the Harris decision was that the Su- compels the. c~nclusion tha.t the Ala. 
preme Court had held Alabama's pre-- bama prelIm mary hearing is a 

l Waiver of'right to preliminary exami
J nation, see § 40-904. 

immediate trial and no need for a pre
liminary examination. 

Since the judges of the criminal courts 
are magistrates, it is possible tIl at a de
fendant may be brought before such a 
judge for a preliminary examination on 
a misdemeanor charge within the trial 
jurisdiction of the general sessions 
courts. Subsection (b) allows a criminal 
court judge to transfer such a case to 
the general sessions court. 

liminary hearing to be a "critical stage" "critical 'stage" of the state's crimI. 
because defenses or rights were lost if nal process ct which the accused is 

1 
I 

not exercised. What led the court to "as much entitled to such aid [of i 
that belief is not clear, but it is clear counsel] as at the trial itself."! 

1 

that it is erroneous. The court, in Har- The S\lpreme Court held Alabama's I· 
ris, cites Coleman at page 7 but the preliminal'y hearing to be a critical ~ 
only similar language on that page is: stage, not because rights were waived :1' 

Applying this test [Powell v. Ala- if not exercisl'ld, but in spite of the fact , 
bama, 287 U. S. 45 (1932)], the that no defenses were waived at the ., 
Court has held that "critical stages" preliminary hearing. 1 
include the pretrial type of a1'- The advantages, mentioned in Colt. I 
raignment where certain rights may man, of having counsel at the prelimi. t 
be sacrificed or lost . • • • mary hearing apply in Tennessee as well ,r 

This was purely dicta in Coleman and as Alabama. The basic p.remise of Bar. ~ 
. h d ris, that only the '¥aiver of defenses 'I; 

the Court, In t at case, proceede to by ~lonexercise makes the preliminary I 
quote from the Alabama Court of Ap- • -. " l' t 
peals decision to the effect that: nearmg a critica stage, IS mistaken. It . 

would thus appear, Harris notwithstand. 
At the preliminary hearing • • • jng, that under the United States Suo i 

the accused is not required to ad. pre me Court's holding in Coleman v, } 
vance any defenses, and failure to Alabama, 399 U. S. 1 (1970), the pre. ~. 
do GO does net preclude him from liminary hearing in Tennessee is a criti.l 
availing himself of every defense cal stage, entitling the indigent to ap· .1 .. 
he may have ·upon the trial of the pointed counsel. 1 
case. Presently, T. C. A. § 40-2015 provides .~ 

Thus, contrary to the circuit court's be- for the appointment of counsel by the t:.,'.'·. 

lief, the United States. Supremo Court arraignment, and that section is here 
did not base its decision in Coleman on amended to require the appointment of 

. . Itt I" counsel at the preliminary hearing, un· ~ 
any WaIver of rIg 1 s a pre Immary less waived. A written waiver is pre. :.' 
hearing theo~'y. In fact the Court lists sently required by T. C. A. § 40-201.5; and 
fourhadvant1ages in havin~ an attorn! ey T. C. A. § 40-2016 sets forth the circum' ,1 
at t e pre iminary hearmg and t len stances under which a magistrate may .f 
states its actual holding: accept the waiver of counsel. See § 40· i 

'l.'he inability of the indigent ac- 3203 and comment. 
cused on his own to realize these ' . 

40~903. Waiver of indictment and jury tria1.-(a) The magistrate ~.:. 
shall explain to the defendant that he has the right to have the charge ii 
presented to i-ne grand jury for dismissal or indictment and that upon 1:' 

a return of an indictment against him he has the right to have the i 
case tried before a jury. If the waiver of these rights will bring the l 
trial of the offense charged within the jurisdiction of the magistrate, ~. 
this shall also be explained to the defendant. l 

(b) If the defendant chooses to waive these rights, he shall do so f 
in writing, and thereupon the magistrate shall proceed to try the case I •.........•. or transfer it to a lower court of competent jurisdiction. 

(c) If the offense charged cannot be tried immediately, the de· 
fendant shall not be called upon to plead and t.he magistrate shall pro· 
ceed under the provisions of this chapter. 

COMMENTS OF LAW REVISION COMMISSION ~ 
Grr,;-,d illry proceedings, see ch. 11. . i1.,.', Dedvation: 

T. C. A. § 40·423. 

Cr'lss.Refercnces: 
General sessions court jurisdiction, s~<: 

§ 40-202. 
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Jury trial, see ch. 19. . 
"Jl.:agistrate" defined, see § 40·105 .. 
Waiver of right to counsel, see §40· i 

3203. I 
t 
~ 

i 
! 

Comment: 
This section provides for the rights 

of the accused found in Tenn. Const., 
Art I § 9. If the waiver of these rights 
confe;s jurisdiction over mi~or offe~ses, 
such as the general seSSIOns mIsde
meanor jurisdiction under § 40-202, there 
would normally be no obstacle to an 

40.904. Right to preliminary examination.-(a) The magistrate 
'shall inform the defendant of his right to a preliminary examination. 

(b) A defendant is entitled to a preliminary examination, unless 
the right is waived in writing, when he is charged with an offense pun
ishable by incarceration and has not been indicted for the offense and 
has not elected to go to trial before the magistrate pursuant to § 40-908. 

(c) If the defendant waives preliminary examination, the magis
trate shall forthwith bind him over to the next meeting of the grand 
jury. 

COMMENTS OF L.'l.W REVISWN COMMISSION 

Deril'ation: 
T. C. A. § 40-1131. 

Cross-References: 
Grand jury proceedings, see ch. 11. 
"Magistrate" defined, see § 40-105. 
Waiver of indictment, see § 40-903. 
Waiver of right to counsel, see § 40-

3203. 

Comment: 
The legislature has recently provided 

for a preliminary hearing in all crimi
nal cases, both misdemeanors and fel· 
onies, Tenn. Pub. Acts 1971, ch. 245. 
Since tIle purpose of a preliminary exam
ination is to determine whether a crime 
has been committed and whether there 
is probable cause to believe that the de-

fendant committed the crime, there is 
no need for an examination where the 
misdemeanor is punishable by fine only 
or where the grand jury has found 
probable cause to indict. 

Where the defendant has elected to go 
to trial before the magistrate nind waived 
the right to indictment and jiury trial, 
he will normally have his trial quickly 
and before the same judge who wOllld 
conduct the preUminary hearirlg. This 
would result in the state putting on proof 
at the preliminary examination and, pos
sibly at the same session, putting on the 
same proof at .the trial before th~ same 
judge. ~here IS, th.ere~ore, no rI~ht. to 
. a prelim mary exammatlOn where mdIct
ment and jury trial are waived. 'See § 40-
903. 

40·905. Tilne of preliminary examination.-(a) If the defendant 
does not waive preliminary examina.tion, the magistrate shall ~roc~ed 
with the examination without unnecessary delay, The exammatIOn 
shall be completed at one session but may be adjourned from time to 
time for good cause shown. If the examination is adjourned from time 
to time and the offense is bailable, the magistrate may release the de
fendant on bail or on his own recognizance. 

(b) If the delay is not at his own instance, a defendant who has 
not been accorded a preliminary examination without unnecessary de
lay as required by this chapter, upon motion, shall be given an im
mediate preliminary examination or be discharged from custody or 
from the requirement of bail or any other condition of release, with
out prejudice to the institution of further criminal proceedings against 
him for the charge upon which he was arrested. 
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Derivation: 
Fed. R. Cr. P. § 5. 
T. C. A. § 40-1105. 
Fed. 18 U. S. C. § 3060. 

Cross-References: 
"BaUable offense" defined, see § 40-

1201. 
Pretrial release, see ch. 12. 
Waiver of preliminary examination, 

see § 40-904. 

Comment! 
The federal rule provides that the 

preliminary hearing shan be scheduled 
within a reasonable time not to exceed 
~O days! or 20 days if the defendant 
lS ~ot m custody. The federal courts, 
uJ?hke state courts, do not have to deal 
wIth a heavy case load or a broad ran"';:) 
M misdemeanors for which 10 or 20 
days could constitute a major portion 
of the maximum possible sentence. Also, 
a delay of 10 or 20 days between arrest 
and preliminary examination in counties 
where the grand jury meets continuously 
would allow more than ample time to 
securpp.n indictment and so avoid any 
preliminary examination. Most states 
that have adopted the federal rules in 
some form have provided for an im-
mediate examination. -

A second major difference between 
this section and the federal rule is t~at 
the Hreasonable time" within which to I 
hold a preliminary hearing undllr the 
federal rule may be extended only where 
there is both good cause shown and the 

defendant's consent. Section 40·905 al 
lows adjournment from time to tim; 
only for good cause shown, regardless 
of the defendant's consent. The consent 
of .the def~ndant and any possible prei. 
udlce to hIm should go to the issue of 
"good cause." The burden of proof would 
be on t~e person req~esting the adjourn. 
ment . sm~e the sectIon directs that the 
exa~mabon shall be completed at one 
seSSlOn. 

The provision concerning bail and 
release on recognizance is similar to 
present T. C. A. § 40-1104 which also 
~no.ws bail pending an adjourned pre. 
lImmaryexamination. 

Subsection (b) is modeled after 18 
U. S. C. § 3060. There appears to be 
no remedy for the failure to afford the 
defend~nt. his preliminary examination. 
After mdlctment he has no right to a 
preliminary examination, and it would 
be useless at that time since the grand 
jury's action would be determinative on 
the issue of probable cause. Under the 
proposed rule, if the examination is de. 
layed beyond the time allowed, the de. 
fendant is discharged without prejudice 
to any further proceedings. The defend. 
ant may be rearrested and taken before 
the magistrate as !"oon as the state is 
able to show probable ,'ause. Of COurse 
he may be indicted while out of custody. 
This will provide the defendant with 
some potential remedy at least and will 
prevent the preliminary examination 
from being deemed discretionary. 

40-906. Preliminaryexamination.-(a) If from the evidence it ap· 
pears that an offense has been committed and that there is probable 
cause to believe that the defendant committed it, the magistrate shall 
forthwith bind him over to the grand jury and: 

(1) l'elease the defendant on his own recognizance or on bail 
pursuant to chapter 12; or 

(2) c0'llmit him to jail by a written order. ..... 
(b) The finding that an offense has been committed and that there 

is probable cause to believe that the defendant committed it shall be 
based upon evidence, which may be hearsay in whole or in part, if 
there is a substantial basis for believing the source of the hearsay to 
be credible and for believing that there is a factual basis for the infor· 
mation furnished. . . 

(c) The defendant may cross-examine witnesses against him and 
may introduce evidence in his own behalf. 

(d) Rules excluding evidence from consideration by the magistrate 
on t.he ground that it ,:,as acquired by unlawful means are applicable. 
MotIons to suppress eVldenc(' shaH be made only as provided in § 40, 
1407. 
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i PRELIMINARY EXAMINATION § 40-908 

1 -, , COMMENTS OF LAW REVISION COMMISSION 

{ Derivation: 
~ { Fed. R. Cr. P. § 5.1. 
~. T. C. A. § 40-1117. 
f 
'f 
<~ 

I 
J 

1 
! 

Cross·References: 
Disposition of seized property, see ch. 

8, subch. B. 
Grand jury proceedings, see ch. 11. 
Motion to suppress, see § 40-1407. 
Pretrial release, see ch. 12. 
Subpoenas, see § 40-1801. 

~: Comment:, 
& ' This is basically the same as the pro
t posed federal rule. It is changed in 
~ order to more closely follow the present 
1 Tennessee law. Subsection (a) is changed 
~ to require that it be shown that an 
1 offense has been committed, not just 
_1 probable cause to believe that one has 
J been committed. Probable cause to be-
~ Iieve that the defendant committed the i crime shown, however, is sufficient. This 
" 

" ,I 

is the approach presently taken by T. 
C. A. § 40-1117. 

The allowance of hearsay evidence in 
subsection (b) with restriction only as 
to its reliability does not deprive the 
defendant of an opportunity to explore 
the strength of the state's case before 
trial. Chapter 15 (discovery) provides 
for the broadest possible discovery and 
should amply compensate the loss of 
some discovery opportunity at the pre
liminary examination. 

Subsection (d) allows the magistrate 
to exclude from his consideration evi
dence which is patently illegal, but 
specifies that § 40.1407 (motion for pre
trial determination of the admissibility 
of evidence) shall govern the suppression 
of illegally seized evidence. This provi
sion allows both sides to present their 
best arguments on the issue of seizure 
legality at a later time wh~n they are 
better prepared than at the preliminary 
examination. 

I 
I 
,J 

I 
;i 
y 

40·907. Discharge of defendant.-If it does not appear from the evi
dence that an offense has been committed and that there is probable 
cause for believing that the defendant committed it, the magistrate shall 
discharge the defendant. The discharge of the defendant shall not pre~ 
elude the state from instituting a subsequent prosecution for the same 
offense. 

% 
~ 
~ Derivation: i T. C. A. § 40-1116. 

COMMENTS OF LAW REV!SION COMMISSION 

Comment: 

:~ 
l Cross· References : 

Probable cause 
§40·906. 

determination, see 

This section is mere1y declaratory of 
present case law and is substantially 
the same as the present 'rennessee stat
ute. l 

~ ., 
1 
1 ;1 

l 
40*908. Improper venue.-If, at any time before the preliminary 

examination is completed, it appears that venue at trial would be proper 
only in another county, the magistrate shall commit the defendant to 
the custody of the sheriff for transfer without unnecessary delay to 

;,. the sheriff of a cou.nty in which venue would be proper. The sheriff i of the receiving county shall forthwith take the defendant before a 
! magistrate in that county for the preliminary examination. 
t 
I 
J 

COMMENTS OF LAW REVISION COMMISSION 

~ Derivation: 
l. Ky. Rule 3.02. 

I
~ Ark. Stat. Ann. § 43-601. 

"

.' •. , ... ,.' Mo. Rule of Cr. Proc. § 21.13. 
CrosB·References: 

Change of venue, see §§ 40-305-40-
.~ 807. I Venue, see §§ 40-301-40·304. 

i 
l 

C~mment: 

There are two alternatives in the 
situation where a person is arrested in 
a county other thun the one in which 
the offense took place, which is usually 
the only county of proper venue. The 
first is to hold the preliminary examina
tion in the (!ounty in which he is arrest
ed and the second is to hold the hearing 
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40·909 

in the county in which the offense took 
place and the case will be tried. The 
first alternative may result in holding 
the hearing sooner than under the sec· 
ond alternative, but the second alterna· 
tive will usually be more practical since 

CODE OF CRIMINAL PROCEDURE 

all of the evidence and witnesses wUI 
normally be in the county in which the 
offense took place. For this reason the 
second alternative is adopted with ap. 
propria~ judicial safeguards te;>, the de-
fendant. . 

40·909. Separation and exclusion of witnesses.-The magistrate may 
make such orders on the examination in respect to keeping the wi~ 
nesses separate and apart or excluding them during the examination 
of other witnesses or of the defendant as he may think best for the 
attainment of justice, and he shall, on demand of either party, exclude 
the witnesses pursuant to § 40·2003. 

COMMENTS OF LAW REVISION COMMISSION 

Deriyation: 
T. C. A. § 40·1114. 

Comment: 
This is the current Tennessee law with 

the addition of the reference to the sec. 
tion which governs putting witneeses 
"under the rule." 

CHAPTER 10 

INITIATION OF PROSECUTION 

SECTION. 
40-1001. Indictments and presentments. 
40·1002. Complaints and informations. 
40·1003. Contents and sufficiency of 

charge. 
40·1004. Effect of defect in charge. 
40·1005. Amendment of charge. 
40·1006. Bill of particulars. 

SECTION. 
40·1007. Issuance of capias or criminal 

summons. 
40·1008. Form of capias or criminal 

summons. 
40·1009. Execution and return. 
40·1010. Failure to answer criminal 

summons. 

40·1001. !ndictments and presentments.-All felonies and misde
meanors may be prosecuted by indictment or presentment. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40·1605-40·1606. 
T. C. A. §§ 40-1702-40·1703. 

Cross·References : 
"Felony" defined, see T. C. A. § 39· 

107, as amended. 
Finding of indictment, see § 40·1113. 
"Indictment" defined, see § 40-105. 

"Misdemeanor" defined, see T. O. A. 
§ 39·107, as amended. 

"Presentment" defined, see § 40·105. 

Comment: 
This section restates the present law 

as set out in various sections in the pres· 
ent tit. 40. 

40.1002. Complaints and informations.-(a) Misdemeanors may be 
prosecuted by complaint as provided in § 40-202, with the consent of 
the accused. 

(b) Any offense may be prosecuted by an information, with the 
consent of the accused and of the court. Any offense which is ·punish· 
able only by a fine not exceeding fifty dollars ($50) may be prosecuted 
by an information, without regard to consent of the accused. 
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t INITIATION OF PROSECUTION § 40·1003 

~ l COMMENTS OF LAW REVISION COMMISSION 

,} Derivation: cases. See State ex reI. McMinn v. 
j T. C. A. § 40-118. Murrell, 170 Tenn. 606, 98 S. W. (2d) 
1 105 (1936). The cases dealing with 
~ Cross-References: waiver have characterized the right to 

"Complaint" defined, see § 40·105. grand jury investigation as a personal 
t "Information" defined, see § 40.105. right, thus it appears that there could 

i", 

, 

Misdemeanors and f£!onies distin. be no objection to extending the option 
guished, see T. C. A. § 39·802, as amend- of waiver to felony cases. The use of 
ed. . d an information, with consent, to prose-

t 
Ordinary fine for mIS emeanor, see cute felonies is not barred by the United 

" T. O. A. § 39-823, as amended. States Constitution and is allowed by 
" Federal Rules of Criminal Procedure. 
;, Comment: ' The current trend in other states seems l 'The only major change in the present to be to interpret requirements like 

j 
law is the provision allowing the prose· Tenn. Con st., Art. I, § 14 as waivable_ 

• cution of any offense by information See Annot., 61 A. L. R. (2d) 837, 839 
; with the consent of the accused and (1957). 1 of the court. Previously only mis- In rural counties especially, the de. 

~ 
demeanors could be prosecuted by in- fendant may well wish to avoid the 

; formation. The information is actually delay of waitilll; until the grand jury 
,; a complaint made by a district attorney. meets to have hIS case set. It should be 
~ See § 40·105. noted that this section does not require 

, :! The constitutionality, under the Ten. the district attorney to prosecute by 
~l nessee Constitution, of this method of information where the defendant con
,,:,.,I~', prosecution has not been ruled upon by sents. The district attorney may want 
f. the courts. The right to have the grand the grand jury's authorization, in many 
,i jury consider the case can now consti. cases, before initiating a prosecution. 
: tutionally be waived in misdemeanor 

~!; 40·1003. Contents and sufficiency of charge.-(a) Every charge 
; shall contain a caption setting forth the name of the court and the 
~. names of the parties. The charge shall state for each count the official 
~ or customary citation of any statute, rule, regulation or other provision 
't of law, other than lesser included offenses, which the defendant is al
it Jeged therein to have violated. Every charge shall contain, and shall 
'1:1 be sufficient if: 
; (1) it contains, a plain, concise, and definite statement of the 
'. essential facts constituting the specific offense or offenses with which 
fl the defendant is charged; and . 

:I"~ (2). it negatives any exceptions contained in the statute creating 
, 01' defimng the offense charged. 
\ (b) It need not contain a formal commencement, a formal con-

I' C1usion, or any other matter not necessary to such statement, except 
} such conclusion as is required by the Constitution of this state, nor 
:1',. need it n,egative any defense or affirmative defense contained in any 
, statute creating or defining the offense charged. Presumptions of law 
: and matters of which judicial notictJ is taken need not be stated. 
i (c) Allegations made in one count may be incorporated by referl ence in another count. It may be alleged in a single count that the 
~. means by which the defendant committed the offense was unknown or 
l that he committed it by one or more specified means. I (d). Unnecessary allegations may be disregarded as surplusage and 
~ on motion of the defendant shall be stricken by the court. 
$l 
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§ 40-1004 CODE OF CRIMINAL PROCEDURE INITIATION OF PROSECUTION § 10-1006 

COMMENTS OF LAW REVISION COMMISSION • Der affected for any defect or imperfection in the charge which does 
Dot tend to prejudice the substantial rights of the defendant upon Derivation: 

Fed. R. Cr. P. § 7(c). 
Ky. Rule 6.10. 
Uniform Rule 16. 

C1;OSS-References: 
"Affirmative defense" defined, see T. 

C. A. § 39-204, as amended. 
Amendment of charge, see § 40-1005. 
Burden of proof on presumption, see 

T. C. A. § 39-205, as amended. 
Charge defined, see § 40-105. 
Effect of defect in charge, see § 40-

1004. 
Element of offense, see T. C. A. § 39-

107, as amended. 
IIException" defined, see T. C. A. § 39-

202, as amended. 
"Defense" defined, see T. C. A. § 39-

203, as amended. 
Lesser included offenses, see § 40-2203. 
State's burden of proof, see T. C. A. 

§ 39-201, as amended. 

Comment: 
This section is designed to simplify 

the pleading in criminal matters, much 
the same as the simplification of plead': 
ings in civil actions, by eliminating the 
necessity of formal averments of such 
things as qualifications of grand jurors. 

Under current case law it is not clear 
which exceptions in a statute defining 
an offense must be denied in the charge. 
See Villines v. State, 96 Tenn. 141, 33 
S. W. 922 (1896). Throughout the new 
Criminal Code (T. C. A. tit. 39, as 
amended), however, the designations 
"exception," "defense," and "affirmative 
defense" are carefully utilized to dis
tinguish the instances in which the state 
nlust allege and carry the burden .of 
proof on matters collateral to the ele
ments constituting the offense. See T. C. 
A. §§ 39-201-39-204, as amended, and 
comment. Matters designated as excep
tions must be proved by the stnte beyond 
a reasonable doubt and so are required 
to be included in the charge. Defenses 
must be so proved only if evidence is 
submitted by the defendant supporting 
the defense. The defendant has the 
burden of establishing by a preponder
ance of the evidence any affirmative de
fense. 

This provision reverses prior Tennes
see law which requires the defendant to 

prove that he comes within the exce 
tion. Terrell v. State, 210 Tenn. 632, 3~i 
S. W. (2d) 489 (1962). For the first tim~ the merits. . 
however, the burden of proof COD'e- ' 
quences have been considered in the t 
drafting of the offenses in the Criminal t 
C~de. When it is appropriate to place i 
thIS burden on the defendant; the Crim .. 
inal Code definition of the offense us~ ~ 
the designation "defense" or "affirmative 
defense." When it is appropriate to re
qUIre the state to charge, allege, and 1 
prove that the defendant's conduct dMs I 
n.ot fall within the scope o~ an exc;p. 11. 

tlOll to the offense, the CrIminal Code , 
labels the conduct an "exception." See 1 
T. C. A. tit. 39, ch. 2, as amended. ~ 

COMMENTS OF LAW REVISION COMMISSION 

Prosecutors have often found the i 
burden of alleging and proving the nOD. ~ 
existence of exceptive facts too onerous. f 

Derivation: 
Ky. Rule 6.12. 
~lo. R. Cr. P. § 24.11. m. Code Crim. Proc. § 111-5. 

Cross-References: 
Amendment of charge, see § 40-1005. 

. "Charge" defined, see § 40-105. 
Pleadings and motions, see § 40-1401. 

Comment: 
Subsection (a) is basically the pres

ent law except that challenges to the 

array are currently made by plea in 
abatement. This code replaces such pleas 
with the motion to dismiss. 

Subsection (b) is designed to make 
clear that formal defects not affecting 
substantial rights, such as misnomer, 
misspelling, or grammatical errors, do 
not affect the validity of the charge. 
This gives effect to the basic policy of 
this code, the simplification of the 
criminal procedure and elimination of 
unjustified delay and complications, while 
protecting the rights of the accused. 

;;f~~ :~~:lUI:rat~~~t t~!~q~:~l~tear~~!~ I 
duct rather than generally prohibit t 
conduct. Since most regulatory ~tatutes 1 
are omitted from the new Criminal Cod!, .i 
the device of an exception is used very • 
sparingly and only after careful con· .~ 
sideration of the nature of the proof 1 
burden involved. The Commission decided, ~ 
for example, that a gift to a puhlief: 
servant (prohibited by the Criminal Code, ! 
§ 39-2108, as amended) should clearlYl 
not apply to a fee prescribed by law. 11 
Rather than rely on a defense that would " 
require a publi:! servant to produce evi· ·i 
dence that the benefit received was a fee, i 
the device of an exception is employed to 1 
require the prosecution to allege and ,} 
prove that the benefit received was not l 
a fee in order to make a prima facie 

40·1005. Amendment of charge.-A charge may be amended with 
the consent of the defendant in all cases. The court may permit a charge 
to be amended, without the defendant's consent, at any time before 
verdict or finding if no additionai or different offense is charged and 
if substantial rights of the defendant are not prejudiced. 

case. 
The requirement that the citation of 

any applicable statute be included should 
not be an undue burden and will ensure 
that the defendant and his attorney 
will know exactly what offense is 
charged and will thus be able to dis· 
cover and take advantage of any excep
tion, defense, or affirmative defense con· 
tained in the statute. 

The constitutionally required conclu
f
• 

sion "against the peace and dignity 0 
the State," will still be required in all 
indictments. See Tenn. Const., Art. ,~, 
§ 12. 

COMMENTS OF LAW REVISION COMMISSION 

l 
f 

Derivation: 
T. C. A. § 40-1713. 
Ky. Rule 6.16. 
Uniform Rule 18. 
Fed. R. Cr. P. § 7(e). 

Cross-References: 
"Charge" defined, see § 40-105. 
Effect of defect in ch:,rge, see 

1004. 
§ 40-

i Comment: 
~ This section allows the amendment of 
I adriy Ctharge as to matters of form which 
, a no affect substantial rights. 
} The amendment of an information or 
~ C!lmplaint without the defendant's con
t ~ep·, is current case law. See Murff v. 
~ ,..dte, 221 Tenn. 111, 425 S. W. (2d) 
r 286 (1967). The case of McKinley v. 
f State, 27 Trmn. 72 (1847), implies that 
j 

even an indictment can be amended 
without the defendant's consent, at least 
by resubmitting it to the grand jury for 
amendment. 

Statutes in other states allowing the 
prosecutor to amend an indictment as 
to formal matters not affecting sub
stantial rights have been upheld against 
constitutional attack. See People v. 
Joseph, 21 Cal. App. (2d) 236, 69 P. 
(2d) 465 (Dist. Ct. 1937); Common
wealth v. Snow, 269 Mass. 598, 169 N. E. 
542 (1930). 

The policy of this section is to avoid 
the delay of dismissing indictments and 
reSUbmitting them. What actually prej
udices a substantial right will present 
a question in each case but ample prec
edent from both state and federal cases 
applying identical language exists to aid 
in these determinations. 

I th40.1006. Bill of particulars.-(a) Upon motion of the defendant 
l' e court for good cause shall order the filing of a bill of particulars. 

40·1004. Effect of defect in charge.-(a) A motion to dismiBs the 
indictment may be based upon objections to the array 01' on the lack 
of legal qualifications of an individual juror. . 

I .(b) A motion for a bill of particulars may be made at any time 
~ prior. to arraignment, or thereafter within a reasonable time after the 
f appomtment or employment of counsel and his receipt of a copy of 
i the charge. 

(b) No charge shall be deemed invalid, nor shall the trial, judg· 
ment, or other proceedings thereon be stayed, arrested or in any man· 
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i (c) A bill of particulars may be amended at any time subject to 
l Such conditions as justice requires. 
l 

t 
~ 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ky. Rule 6.22. 
Fed. R. Cr. P. § 7(f). 
Uniform Rule 19. 

Cross-References: 
Appointment of counsel, see § 40-3204. 
Arraignment, see § 40-1301-
"Charge" defined, see § 40-105. 
Right to counsel, see § 40-3202. 

Comment: 
There is no prOVISIon for a bill of 

particulars in present Tennessee law. 
This section is substantially the same as 
the Kentucky rule except for the provi
sion concerning the time for the motion. 
It is also similar to the federal rule al
though that rule does not contain the 
words "for cause" and states that the 
court "may direct" the filing of a bill 

rather than "shall" so "order." The tim 
for s,-:ch' a motion .under the federal 
rules IS before arraIgnment or within 
ten days after arraignment or later with 
leave of the court. The provision in sub. 
section (b) is designed to assure that 
the defen.dant has .an opportunity to reo 
quest a bIll of particulars at a time when 
he has the effective aid of counseL 
Federal decisions on issues of what may 
be requested in a motion for a hill of 
particulars indicate that while discovery 
of evidence is not allowed, data relevant 
to a,negation of ulti~ate ~acts .are proper 
subJects of the motion, ~.e., Identity of 
participants and victims of the crim~ 
time and place of alleged acts. United 
States v. Smith, 16 F. R. D. 372 (W. D 
Mo. 1954). See generally, United State; 
v. Palmisano, 273 Fed. Supp. 750 (E. D. 
Pa.1967). 

40-1007. Issuance of capias or criminal summons.-(a) Upon re
quest of the district attorney, the court shall direct the clerk to issue 
a capias or a criminal summons for each defendant named in the in· 
dictment or P7esentment who is not in actual custody, or who has been 
released on hIS own recognizance or on bail, or whose undertaking of 
bail has been declared forfeited. 

(b) 'The clerk shall issue a criminal Sllmmons instead of a capias 
upon the request of the district attorney or by direction of the court. 
Upon like request or direction he shall issue subsequent process for 
the same defendant. He shall deliver the capias or criminal summons 
to the sheriff or other person authorized by law to execute or serve it 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 9(a). 
I{y. Rule 6.54. 
Uniform Rule 22(a). 

Cross-References: 
Arrest warrant, see § 40-702. 
Execution of summons, see § 40-703. 
"Indictment" defined, see § 40-105. 
"Presentment" defined. see § 40-105. 
Pretrial release, see cb.. 12. 

Comment: 
Since the warrant after indictment is 

in fact different in form (see § 40-1008) 
and use, from the ordinary arrest war
rant, the current nomenclature is re-

tained and the usual process aiter in· 
dictment is still called the capias. 

A change in present procedure is the 
provision for the use of the summOIll 
instead of warrant. Actually the sum· 
mons is used now as the only method 
of acquiring jurisdiction over a cor· 
porate defendant. The prosecuting at· 
torney can requ.est a summons rather 
than a capias or he may ask for a capias 
and the judge may believe tha~ a sum-

d mons would be more approprIate an 
direct the clerk to issue a summons. 
The use of the summons will aid in the 
reduction of pretrial detention in cas~ 
where the public interest is not a 
versely affected. See § 40-701 (issuance 
of arrest warrant or criminal summons). 

40-1008. Form of capias or criminal summons.-(a) The' form o! 
the capias shall be the same as that for an arrest warrant, as set ~ul 
in § 40-702, except that it shall be signed by the clerk, it shall descrIbe 
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the offense charged and it shall command that the defendant be ar
rested and brought before the court in which the charge is pending. 

(b) The criminal summons shall be in the same form as the capias 
except that it shall summon the defendant to appear before the court 
at a stated time and place and shall give notice to the defendant that 
his failure to appear as ordered shall constitute a separate offense un
der § 39-2311, as amended. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: . 
. Fed. R. Cr. P. § 9(b). 

Ky. Rule 6.54(b). 
Uniform Rule 22(b). 

Cross-References: 
Arrest, see § 40-703. 
Form of arrest warrant, see § 40-702. 
Penalty for failure to appear, sec T. 

C. A. § 39-2311, as amended. 

Comment: 
No form is presently provided but the 

form in use is substantially the same 
in its material provisions as that pro
posed here and in the federal rule on 
arrest warrants. The need for ihis sec-

tion is to provide for uniformity be
tween counties. 

The new Criminal Code provides that 
a willful failure to appear as required 
by a criminal summons is punishable as 
a separate offense, T. C. A. § 39-2311, as 
amended. Penalty for such a failure to 
appear is geared to the object offense 
for which the person's presence was 
originally required. For any class mis
demeanor, for example, the penalty is 
that of a misdemeanor of the same 
class. This penalty provision was 
deemed preferable to the use of the 
contempt power of the court and should 
encourage the utilization of the sum
mons process. ~ 

l 
.~ 

.[ 40-1009. Execution amI return.-(a) The capias and criminal sum-
! mons shall be executed and served as provided in § 40-703. 
l (b) The peace officer executing a capias shall make return thereof 
j.; .. to the court. At the request of the district attorney any unexecuted 
i capias shall be returned and canceled. 
~ (c) On or before the r~turn day the person to whom a criminal 
~ summons was delivered for service shall make return thereof. 
l (d) At the request of the district attorney made at any time while 
.1 the indictme~t .is pending, a capias returned unexecuted and not can
~ celed or a cl'lmmal summons returned unserved or a duplicate thereof 
i may be delivered by the clerk to the sheriff or other authorized perI son for execution or service. 

'I .. · COMMENTS OF LAW REVISION C01'!lMISSION 
.' Derivation: Execution of arrest warrant, see § 40-
.' Fed. R. Cr. P. § 9 (c). 703. 
; Ky. Rule ·6.56. "Peace officer" defined, see § 40-105. 
f Uniform Rule 22(c) and (d). 

I 
Comment: 

': CrOSS-References: This section does not change the pres-
.... 10Capias or criminal summons, see § 40- ent procedure with regard to the capias. 
.. 07. A summons is to be served in the same 
1 manner as in civil actions. See § 40-703. 

"

. 4~-1010~ Failure to answer criminal summons.-(a) If a defendant,· 
:, other than a corporation, fails to appear in response to the criminal I summon" a capias shall issue. 285 
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(b) If after being summoned a. eorporation does not appear a plea 
of not, guilty shall. be enter~d. by the court havi?g jurisdictio~ to try 
the offense for WhICh the crImmal summons was Issued, and such court 
shall proceed to trial and judgment without further process. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ill. Code of Crim. Proc. § 107~13. 
Fed. R. Cr. P. § 9(a). 
Uniform Rule 22(a). 

Cross-Heferences: 
Guilty plea, see § 4.0-1303. 
Issuance of capias, see § 4.0-1007. 
Penalty for failure to appear, see T. 

C. A. § 39-2311, as amended. 

Comment: 
Failure to answer a criminal sum

mons constitutes a separate offense. T. 

C. A. § 39-2311, as amended. For eaSe 
and speed in administration, however 
the issuance of a capias on the original 
charge is authorized by this section 

No cases were found dealing with the 
sii-uation where a corporation fails to 
answer a summons in a criminal matter 
in Tennessee and the situation seems 
to be a rare one. The provision cover. 
ing this event in this section is. taken 
from the Illinois statute. 

CHAPTER 11 

SECTION. 
40-1101. 
40-1102. 
40-1103. 
,10-1104. 
40-1105. 
40-110G. 
40-1107. 
40-1108. 
40-1109. 
40-1110. 
40-1111. 

40-1112. 

GRAND JURY FORMA'riON AND PROCEEDINGS 

Formation of the grand jury. 
Appointment of foremen. 
Oath of grand jurors. . 
Instructions to the grand jUrY. 
Duties of the grand jury. 
Powers of the g,l.'and jury. 
Duties of foremen. 
Powers of foremen. 
Grand jury investigator. 
Process for witnesses. 
Immunity, privilege, and com-

pulsion of testimony. 
Attendance of district at

torney. 

SIlCTION. 
40-1113. 

40-1114. 

40-1.115. 

40-1116. 

40-1117. 
40-1118. 

40-1119. 
40-1120. 

Finding and reporting of in. 
dictment. 

Reporting of indictment not 
found. 

Action of grand jury reported 
in minutes of court. 

Secrecy of grand jury proceed. 
ings and indictments. 

Vacancies on grand jury. 
Disqualification of juror by in. 

terest. 
Grand jurors as petit jurors. 
Dismissal of grand jury. 

40-1101. Formation of the grand jury.-(a) The judge of the court 
authorized by law to charge the grand jury and to receive the report of 
that body shall on the first day of each term of court direct the names 
of all the qualified jurors in attendance upon the criminal courts of the 
county to be written on separate slips of paper and placed in a box or 
other suitable receptacle and drawn out by the judge or by a jury com· 
missioner in the presence of at least one other jury commissioner in 
open court. The fourteen (14) qualified jurors whose names are first 
drawn shall, with the foreman, be the grand jury for the term aD~ 
shall attend the court until dismissed by the judge or until the nexl 
term. 

(b) The judge presiding at any special term of the court may im· 
panel a grand jury in the same manner and of like powers as at a 
regular term. 
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(c) If the expeditious administration of justice so requires, the 
court roay likewise impanel a second grand jury to operate concurrently 
with the first. 

(d) Any presentment or indictment returned by any grand jury 
formed otherwise than. in accordance with the provisions of this chap-

1 ter shall be dismissed upon timely motion pursuant to § 40-1402 of any 
; defendant against whom any indictment or presentment has been re
I turned. 

1 COMMENTS OF LAW REVISION COMMISSION 

j pcrivation: 
i Tenn. Priv. Acts 1929, ch. 633. 
I T. C. A. §§ 40-1501, 40-1503, 40-1505. 

Cross' References: 
Appointment of foreman, see § 40-

1102. ! Dismissal of grand jury, see § 40-1120. 
'I "Indictment" defined, see § 40-105. 
~ Motion to dismiss, see § 40-1402. 
I "Presentment" defined, see § 40-105. 1 Swearing of grand jury, see § 40-1103. 

~ Comment: 
l The major difference between this sec-

-} Hon a:1d the present statutes is that 
.. subsection (d) requires strict compliance 1 with the statutory procedure for form
{ ing the grand jury. This policy conflicts 
t with that of T. C. A. § 22-239 which t states " ... in the absence of fraud no 
t irregularity with respect to the provi
, sioll!! of this chapter shall effect the 
1 validity of any selection of any gl'and 
! jury ..•• " The general rule and ~Cen
I nessee law now require only SUbstantial 
~ compliance with such statutes in the 
1 absence of the defendant's showing of 
i prejudice. It is said that a grand jury 
J formed in another manner is at least a 
J de facto grand jury Hnd that, in the 

absence of a showing of prejudice to the 
, defendant, indictments returned by it are 
I valid. See Flynn v. State, 203 Tenn. 
t 337, 313 S. W. (2d) 248 (1958) (ruling 
f that statements to the contrary in Rob
, crtB v. State, 147 Tenn. 323, 247 S. W. 
I 101 (1923), were dicta). This:>ection 

1
'. eliminates the burden of showing pre

judice to the defendant by the method 
j of selection of the grand jury and makes 
I this procedure unifornl throughout the 
! state. 
1 Motion to dismiss under § 40-1402 can 
t be made at any time prior to trial. Case 
j law presently requires such action prior 
I to

1 
a plea to the merits which under § 40-

1, 403 must be made at arraigrunent. 
f Chairs v. State, 124 Tenn. 630, 139 S. W. 
! 111 (1911). 
I The last sentence of subsection (a) 
[ cla°ntains a second major change in the 
$, W of grand juries. Under this provi-

! 
! 
~ 
f 

sion grand juriC!s are made up of 15 
persons (14 jurors and the foreman). 
Increasing the size of the grand jury 
will eliminate delay and potential for 
abuse. 

Another change in the present law is 
found in subsection (c), providing for 
concurrent grand juries to alleviate the 
burden on persons serving as grand 
jurors. 'rhe use of this expedient pre
sents a question of constitutional law. 
Both the federal and state constitutions 
require grand jury action in certain 
cases. The Tennessee Constitution re
quires it in all criminal cases and evi
dently contemplates a gran~ jury as it 
existed at common law. Under the com
mon law the g'rand jury consisted of not 
more than 23 persons and, regardless of 
the number of grand jurors, at least 12 
were required to concur in order to indict. 
It has been argued that, where there are 
concurrent grand juries a person could 
be indicted by 12 jurors out of a number 
larger than 23 since both grand juries 
together would contain at least 24 per
sons. If the concurrent grand juries 
were the same size as present grand 
juries (13 persons including the fore
man) a defendant could be indicted 
by 12 out of 26 grand jurors. This would 
authorize indictments returned by less 
than even a majority of the grand jurors 
for the county. Such a constitntional 
attack on concurrent grand juries was 
successful in the case of Re Opinion to 
the Governor, 62 R.I. 200, 4 A. (2d) 
487 (1939). However, the case of State 
v. Loveless, 142 W. Va. 809, 98 S. E. 
(2d) 773 (1957), discusses several au
thorities and reaches the conclusion that 
concurrent grand juries wel'e used in 
England before 1776 and thus are sanc
tioned by the common law. 

Another change for some counties 
would be the requirement that the first 
14 jurors selected from the qualified 
venire would constitute the grand jury. 
In some counties it is common practice 
for the prospective grand jurors to be 
further questioned and qualified b~r the 
judge before they are allowed to ~!'?:ve 
aa grand jurors. This would allow an 
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unscrupulous person to "pack" the 
grand jury. Present T. C. A. § 40-1501 
calls for the g'!'and jury to be com
posed of the 12' "whose names are first 
drawn." The grand jury serves as a 
screening device and allows the con· 
science of the community to affect the 
initiation of prosecutions and thus it 
should be representative of the com
munity and not reflect the personal de· 
sires of the person selecting the jurors. 

CODE OF CRIMINAL PROCEDURE 

A miMr change in the present law 
is the elimination of the proviSion allow 
ing the names to be drawn by a child 
under the' age of ten and the substitu 
tion of the provision aUowing II jurI 
commissioner to draw the names. It does 
not seem necessary to require a school 
age r;hild to miss a day's educatiQn in 
order to perform this essentially me. 
chanical act. 

40·1102. Al>pointment of foremen.-(a) The judge of the court au, 
thorized by law to charge the grand jury and to receive the report of 
that body shall appoint the foremen of the grand juries in the counties 
of their respective jurisdictions. If concurrent grand juries are im. 
paneled, a foreman shall be appointed for each grand jury. 

(b) Every person appointed as a foreman shall possess ail the 
qualifications of a juror. . 

(c) The foreman shall hold office and exercise his powers for a term 
of two (2) years from appointment; however, in the discretion of the 
presiding judge, he may be removed, relieved, or excused from office 
for good cause at any time. 

(d) A foreman shall receive as compensation a sum to be deter· 
mined by the county legislative body, to be paid out of the county 
treasury in the same manner as jurors are paid, and shall receive no 
other compensation for his services. Such compensation shall not be 
less than ten dollars ($10.00) per day for each day the grand jury of 
which he is foreman is actually in session and such sum shall not be 
diminished during his term of appointment. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. O. A. §§ 40-1506, 40-1507, 40-1513. 

Cross-References: 
Compensation of jurors, see T. C. A. 

tIt. 22, ch. 4. 
Concurrent grand juries, see § 40-1101. 
Disqualification by interest, see § 40-

1118. 
Formation of grand jury, see § 40-

1101. 

Qualification of jurors, see T. C. A. til 
22, eh.1. 

Comment: 
This section is basically a combination 

of the general statutes referenced abov~ 
Minor changes include the removal of a 
requirement that a foreman be 25 years 
old, and the allowance of additio!lAl 
compensation to be authorized by the 
county legislative body. 

I 
f i GRAND JURY FORMATION AND PROCEEDINGS § 40-1105 , 

t nothing but the truth, according to the best of 
! stan.ding. So help you God." 

your skill and under-

I 
I 
I COMMENTS OF LAW REVISION COMMISSION 

a Derivation: . i T. C. A. §§ 40-1508, 40-1509. 

I 
! • 

Comment: 
This is taken directly from the pres

ent statutes which require the foreman 
to take the oath indicated and then the 
other jurors to take an oath to follow 
the oath of the foreman. 

i 
~, 
! 

1 
i 
& 

40.1104. Instructions to the grand jury.-Aftel' the grand jury has 
been impaneled and sworn, the judge shall instruct it concerning its 
powers and duties and expound the law to it as he shall deem proper. 
Each member of the grand jury shall be provided with a copy of the 
Criminal Code. 

J Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

l 

T. C. A. § 40-1601. 

Cross-Re ferences: 
"Criminal Code" defined, see T. C. A. 

§39-101, as amended. 
Duties of grand jury, see § '10-1105. 
Powers of grand jury, see § 40-1106. 

'i Comment: i This is essentially the same as pres-
1 cnt T. C. A. § 40-1601. The only change 
~,,' in present law is the omission of 
I the requirement of numerous special 
! 

charges. T. C. A. §§ 40-1602-40-160·1 
required the court to specially charge 
such things as the laws governing the 
operation of motor vehicles, the law pro
tecting game and birds, the laws of food 
adulteration, the law of professional 
bondsmen, and the section requiring a 
buyer of timber to retain a copy of 
bills of sale for one year. This general 
section would require the judge to in
struct the grand jury as to its powers 
and duties and leave any further special 
charges within his discretion. 

1 40·1105. Duties of the grand jury.-It is the duty of the grand jury 

" 

to: 
: . (1) .inquire i~to,. consider, and act upon aU criminal cases sub
j mltted to It by the dlstl'lct attol'lley; and 
:,1 (2) inquire into any report of a criminal offense brought to its 
j attention by a member of the grand jury; and 
f (3) inquire into the condition and management of prisons and 
{"other county buildings and institutions within the county; and 
t (4) inquire into the condition of the county treasury; and 
,~ (5) inquire into the correctness and sufficiency of the bonds of 

40·1103. Oath of grand jurors.-The following oath shall be ad· ,t aU county officers; and 
ministered to all members of the grand jury including the foreman: I (6) inquire into any abuse of office by state or local officers; and 
"You as members of the grand jury do solemnly swear (or affirm) 1 (7) report the results of its actions to the court. 
that you will diligently inquire, and true presentment make, of aU of· t 

d f fenses giYen you in charge, or otherwise brought to your knowle ge, I COMMENTS OF LAW REVISION COMMISSION 
committed or triable within this county; that you will keep secret the " 

t 'Derivation: Inquisitorial powers, see § 40-1106. 
state's cotmsel, your fellows', and your own; that you will pres en no : T. C. A. §§ 40-1606, 40-1607, 40-1609. Report of indictments, see § 40-1113. , 
person from hatred, malice, or ill will, nor leave any unptesertteo t Report of indictments not found, Sl!e 

through fear, favor, or affection, Oi: for any reward, or the promise or ~ Cross-References: § 40-1114. 
hope thereof, but that you will present the truth, the whole truth, ana f ch.\~~S:s ~~~:d~~. see T. C. A. tit. 39, Venue, see ch. 3. 

" 
- I 
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Comment: 
This is essentially the present law. T. 

C. A. § 40-1606 requires the grand jury 
to inquire into all criminal offenses com
mitted or triable within the county. Read 
literally this would require the grand 
jury to investigate all unsolved crimes 
in the county even though law enforce-

CODE OF CRIMINAL PROCEDURE 

ment officials had investigated and ciolea 
the case. This !lection requires the grand 
jury to inquire into only those offenses 
presented -by the district attorney or by 
a. grand juror. The .followjng . section 
gIVes them the authorlty to InquIre into 
any offense within the county. --

40-1106. Powers of the grand jury.-(a) The grand jury shall have 
inquisitorial powers over and shall have authority to return a preBen~ 
ment of all indictable or presentable offenses found to have been com. 
mitted or to be triable within the county. 

(b) The grand jurors are entitled to free access, at all proper hours, 
to all county offices and buildings and to the examination, without 
charge, of all records and other papers of any of the county officers in 
any way connected with their duties. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-1605, 40-1608. 

Cross· References : 

Indictable and presentable offenses, 
see § 40-1001. 

"Presentment" defined, see § 40·105. 

,~;- - --- -- ---- -- -------------- -

GRAND JURY FORMATION AND PROCEEDINGS § 40-1110 

term of office, having equal power and authority in all matters coming 
before the grand jury with the other members thereof. 

(b) The foreman is authorized to administer oaths to all witnesses 
brought before the grand jury to testify as to violations of the criminal 
laws. 

(c) The foreman may move the court to grant immunity pursuant 
to §40-1l11 and to dismiss the grand jm'Y pursuant to § 40-1120. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
. T. C. A. §§ 40-1506, 40-1622. 

Cross· References : 
Appnintment of foreman, seA § 40-

1102. 

Dismissal of grand jury, see § 40-1120. 
Duties of foreman, see § 40-1107. 
Witness immunity, see § 40-1111. 

Comment: 
This section merely restates the pres

ent law with the addition of subsection 
(c). 

40·1109. Grand jury investigator.-(a) 'J~he court may appoint an 
investigator or investigators on petition showing good cause for same 
and signed by the foreman and eleven (11) other grand jurors. 

(b) The duties and tenure of appointment of such investigator or 
Comment: ' 

Thi.s section merely restates the pres. 1 in~esti?ato~'s shall be determined by the C?UI't. Compensation shall be Grand jury investigator, see § 40-1109. 

ent law. . \ authol'lzed by the court out of such funds, If ~lmy, as have been author-
f ized by the county legislative body. 

40-1107. Duties of foremen.-It is the duty of the foreman to: 
(1) assist and cooperate with the distlict attorney to the end 

that the laws may be faithfully enforced; and 
(2) preside Qyer meetings of the grand jury; and 

, . 
i 
; 
t 
! Derivation: 

COMMENTS OF LAW REVISION COI\1MISSlON 

, Ill. Code of Crim. Proc. § 112-5 (b ). 

(3) swea~ all witnesses who appear before the grand jury; and t Cross·neferences: 

grand jury may be the only body that· 
can act in a particular situation. Faced 
with corrupt or incompetent govern
ment officials the grand jury can at least 
force the initiation of a ptosecution and 
focus the attention of the public and of 
other government officials on the situa
tion. An authorized and tr,ained in
vestigator may often be necess,ary to the 
exercise of such inquisitorial powers, 

(4) keep dockets and records of the determination of the grand ' Investigative power, see § 40-1106. 
jury in such a place of safekeeping as the court shall direct; and f Comment: 

(5) indorse each bill in accordance with §§ 40-1113 and 40·1114. iThis section is taken from the Illinois 

COMMENTS OF LAW REV1SION COMMISSION 

Derivation: 
T. C. A. § 40-1510. 

Cross·References: 

Subdivision (2) merely states the pte!
ent practice, 

Subdivision (3) makes it the fDre· 

Appointment of foreman, 
1102. 

man's duty to swear witnesses, where· 
see § 40- as present T. C. A. § 40-1622 merelyem. 

powers him to do so. 'PresentT. O. A. 
§ 40.1621 allows the witnesses to be 
sworn by the clerk or the foreman, but 
as a practical matter the witnesses are 
almost always sworn by the foreman. h 

Powers of foreman, see § 40-1108. 
Recording of grand jury actions, see 

§ 40-1115. 
Removal of foreman, see § 40-1117. 
Reporting of indictments and not true 

bills, see § 40-1113, 40-1114. 

Comment: 
The duty imposed in subdivision (1) 

is taken directly from T. C. A. § 40-1510. 

Subdivisions (4) and (5) set fort 
duties corresponding with §§ 40·1105,40· 
1118 and 40-1114. 

1 statute and provides a useful adjunct to 
\ the grand jury's inquisitorial power. 

While this power is seldom used, the 

40·1110. Process for witnesses.-(a) The clerk of the c.ourt, on 
the application of the foreman of the grand jury or the district at~ 

; torney, shall issue subpoenas and subpoenas duces tecum, under chap
j ter 18, for any witnesses the grand jury l'equil'es to give evidence be
I fore it. 
l, (b) - Witnesses subnoenaed and failing to attend will be liable and 
! may be proceeded aga' t as other defaulting witnesses. , 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Cross-References: 
T. C. A. § 40-1618. 

40-1108. Powers of foremen.-(a) The foreman shall be the~' J 
teenth member of each gl.'and jury to which he is appointed during hiS t 

} 

Immunity and Tlrivilege) see § 40·1111. 
Penalty for failure to appear, see T. 

C. A. § 89-2811, as amended. 
Subpoenas, see ch. 18. 
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Comment: 
This section is basically the same as 

T. C. A. § 40-1618. One change is that 
this section allows the district attorney 
to request the issuance of subpoenas. T. 
C. A. § 40.1619 now allows the district 

CODE OF CRIMINAL PROCEDURE 

attorneys to so request between terml 
S!nce; most cases a:>:e sul;>mitted by the 
dlstrlCt attorney's office It is proper to 
allow him, to request subpoenas durini 
the term as well as between terms. 

. 40-1.111: ]mmunitYt privilege, and compulsion of testimonY.-In any 
lllvestIgatlOn before a grand jury, the court on motion of the district 
a~torney or the foren:an of the grand jury may order that any materIal 
wltnes~ be granted. Immunity and, subject to privilege, be compelled 
to testify as other WItnesses pursuant to § 40-2004. 

COMMENTS Ob' LAW REVISION COMMISSION 

Derivation: 
Ill. Code of Crim. Proc. §§ 106-1-106-

B. 

Cross-References: 
Contempt, see § 40-2004. 
Extent of immunity, see § 40-2004. 
Privileges, see § 40-2004. 

Comment: 
This section incorporates § 40-2004 by 

reterence. That section sets forth this 
~ode's .provisions for the granting of 
lmmumty, the use of contempt to compel 
testimony, and the availability of privi
lege. This section is included in this 
chapter to make clear that the provi
sions of § 40-2004 apply to grand jury 
testimony as well as judicial hearings. 

The provisions thus incorporated differ 
greatly from present '1'. C. A. § 40-1623 
which states simply: uNo witness shall 
be indicted for any uffense in reiation to 
which he has testified before the grand 
jury." Although the cases interpreting 
that section have somewhat narrowed 
its scope, it is still subject to abuse by 
a crafty witness since it automatically 
grants immunity to any witness called 
before the grand jury. Section 40-2004, 
on the other hand, requires the action 
of the court and th~ district attorne), 
or grand jury foreman before immunity 
is granted. The fact that the state mus! 
decide when to move for immunity should 
make the grant of immunity a tool which 
the state can use to successfully fight 
organized crime. 

(J.RAND JURY FORMATION AND PROCEEDINGS § 40-1115 

40.1113. Finding and reporting of indictmcnt.--(a) An indict
Dlent cannot be found without the concurrence of at least twelve (12) 
grand jurors and when so found shall be indorsed "a true bill," and 
the indorsement signed by the foreman. 

(b) The indictment shall be reported by the foreman, in the presence 
of the grand jury, to the court and filed by the clerk. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T, C. A. § 40-1706. 

Cross-References: 
. Indictable offenses, see § 40-1001. 

"Indictment" defined, see § 40-105. 

Number of grand jurors, see § 40-1101. 
Report of not true bill, see § 40-1114. 

COlUment: 
This is the present law. 

40-1114. Reporting of indictment not found.-(a) If twelve (12) 
t or more grand jurors do not concur in finding an indictment, the fact 
I shall be made lmown by indorsing the words "not found," or other words 
; of the same purport, on the papers, signed by the foreman. 
I (b) The foreman shall report the result to the court forthwith in 
1 writing and, if the defendant is in custody or has given bail, the court 
1 shall order a discharge of the defendant, exoneration of the bail or a 
f 
Ii refund of any money or property deposited as bail as the case may 
J b .; e. 
~. (c) The charge shall not be resubmitted by the district attorney 
i more than once to a grand jury except by order of the court for good 
I cause shown. f 
i 
1 Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

40-1112. Attendance of district attorney.-Whenever requested by ~ 
the grand jury, the dish'ict attorney shall attend before it for the pur- I 
pose of giving legal advice as to any matters cognizable by them, but ii 

neither the district attorney nor any other person may be present while 1. 

Fed. R. Cr. P. § 6(f). 
Ky. Rule 5.22 (1). 

Cross-References: 

jury would find a true bill where a 
previous one would not. The policy be
hind this section is to prevent a wearing 
down of the accused and to provide pro
tection similar to that of the constitu
tional protection against double jeop
ardy. Just as permitting successive 
trials for the same offense would put 
the law of averages on the prosecutor's 
side, so would the allowance of Succes
sive submissions to the grand jury. An 
unscrupulous prosecutor could resubmit 
a bill over and over again until he finally 
received a true bill. Where the reason 
for the not true bill is merely the 
failure of a key witness to appear, the 
court can order the resubmission of 
the charge. However, in some counties 
it is often necessary, due to their par
ticular situation, that indictments be 
submitted twice in order to adequately 
present all of the evidence. For that 
reason this section allows one resub
mission without a court order. 

Bail, see ch. 12. 
"Charge" defined, see § 40-105. 

the grand jury is deliberating or voting. } Comment: 
~.' This section requires the reporting of 
~ all not true bills whether the defendant 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C_ A. § 40.1610. 

Cross-Refel'cnces: 
Powers of grand jury, see § 40-1106. 
Secrecy, see § 40-1116. 

Comment: 
" This section changes only two words 
III the present statute. The first change 
is that, in the first line, the word "re
quested" is substituted for the word 
"required" in the original statute. Under 
the pI"eSent law the district attorney 
seems to be the judge of whether the 
grand jury "requires" his presence. The 
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use of the word "requested" should in" 
dicate that some action by the grand 
jury is necessary before the district 
attorney can appeal' before them. This 
would tend to make the grand jury more 
independent and strengthen its useful· 
ness both as a screening device and 85 
an inquisitorial body. 

The other change is that the word 
"shall" is substituted for "may" as the 
tenth word of this section. It would 
seem appropriate to require the districf 
attorney to appear before the grand 
jury, rather than merely allowing bim 
to do so. 

is in custody or not. This will allow the 
prohibition against resubmission in sub-

, section (c) to operate effectively since 
all not true bills will be reported and, 
under § 40-1115, recorded. 
. 'rhe only major change in preBent law 
\s the provision concerning resubmission. 
As a general rule the district attorney 
would not l'esubmit the same evidence 

l 

t 
I 
" f 

to a subsequent grand jury since it 
would be useless. However, since the 
composition of the grand jury and pub
lic passions change from term to term, 
a prosecutor may feel that a later grand 

f 40-1115. Action of grand jury reported in minutes of court-(a) 
I When reported to the court, all indictments and presentments and re
I 
~ 
I 
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ports of indictments and presentments not found shall be entered by 
the clerk, in full, on the minutes of the court, and the originals com. 
pared with the entry by the judge before he .signs the proceedings of 
the day. 

(b) A copy of the minutes certified by the clerk shall be as good 
and valid as the original charge if the original charge is lost, destroyed 
misplaced, or otherwise unavailable. / 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. §§ 40-1709J 40-1711. 

Cross-References: 
"Charge" defined, see § 40-105. 
Indictment not found, see § 40-1114. 
Report of indictment, see § 40-1113. 

This is basically the present statutes 
with the additional requirement that in. 
dictments not found be recorded in 
order that the prohibition against reo 
submission will be effective. 

40-1116. Secrecy of grand jury proceedings and indictments.-(a) 
No disclosure shall be made of grand jury deliberations or the vote of 
any juror. 

(b) Except as provided in subsection (a), a juror may disclose mat
ters occurring before the grand jury only: 

(1) when so ordered by the court preliminarily to or in connection 
with a judicial proceeding; or 

(2) when permitted by the court at the request of the defendant 
upon a showing that grounds may exist for a motion to dismiss the 
indictment because of matters occurring before the grand jury. 

(c) The court may order that an indictment shall be sealed by the 
clerk and kept secret until the defendant is in custody or released pur
suant to chapter 12. In that event no person shall disclose the findings 
of the indictment except when necessary for the issuance and execu· 
tion of a capias or criminal summons. 

(d) Violation of an obligation of secrecy under this section sub
jects the violator to the contempt powers of the court convening the 
grand jury. 

(e) Except as provided in this section, no obligation of secrecy may 
be imposed upon any person. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 6(e). 

Cross"References: 
Capias, see §§ 40-1007-40-1009. 
Effect of defect iIi charge, see 

1004; 
Motion to dismiss, see § 40-1402. 

Comment: 

The first is that T. C. A. § 40-1612 al· 
lows disclosure of testimony only "for 
the purpose of ascertaining whether 
it is consistent with that given by the 
witness before the court" or in cases 

§ 40- of perjury. Section 40-1116 allows such 
disclosure only when so ordered by the 
court preliminarily to or in connection 
with a judicial proceeding or when per
mitted by the court at the request of 
the defendant upon a showing that 
grounds may exist for a motion to dis· 
miss the indictment. This section is 
broader and creates a new ground for 
the disclosure of grand jury testimony. 

The present provisions corresponding 
to the federal rule are T. C. A. §§ 40-
1611, 40-1612, 40-1714 and 40-1715. In 
substance the Tennessee statutes and 
this section differ in three ways. 
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The second difference is that, under 
the presf:nt· statute, T. C. A. § 40-1715, 
all indictments are to be kept secret 
until the defendant is arrested while 
subsection (e) merely allows the court 
to order that an indictment be kept 
secret. 

The third difference is that T. C. A. 
§ 40-1715 makes the unauthol'h:ed dis
closure of an indictment a misdemeanor 
while subsection (d) relies on the con
tempt power for sanction. 

40.1117. Vacancies on grand jury.-(a) If any grand juror be
comes unable from any cause to serve out the term, or is excused on 
any ground, the court shall :fill the vacancy from the original panel, 
if any, or if none from other qualified veniremen selected as in § 40-
.1101. 

(b) If for any reason the foreman of the grand jury is unable. to 
serve or is relieved, the court shall appoint a new foreman accordmg 
to § 40-1102, until such time as the foreman is able to serve or until 
expiration of his term. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-1511, 40-1512. 

Cross-References: 
Appointment of foreman, see § 40-

1002. 
Disqualification of juror, see § 40-1118. 
Qualified venire, see T. C. A. tit. 22, 

ch.1. 

Comment: 
This is basically the same as the 

present statutes with the change that 
the court selects substitute grand jurors 
from the qualified venire rather than 
from qualified bystanders. 

40·1118. Disqualification of juror by interest.-(a) No member of 
the grand jury shall be present during or take part in the consideration 
of a charge or the deliberation of his fellow jurors thereon if: 

(1) he is charged with an indictable offense; or 
(2) he is a prosecutor; or 
(3) the offense was committed against his person or property; or 
(4) he is related to the person charged or to the victim of the al-

leged crime by blood or marriage within the sixth degree, computing 
by the civil law. 

(b) If due to the exclusion of an interested grand juror the jurors 
in the investigation of any matter are reduced below the number of 
fourteen (14), the vacancy shall be filled according to § 40-1117 only 
during such investigation. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 22-105, 40-1613, 40-1614. 

Cross-References: 
Indictable offense, see § 40-100l. 
Vacancies on grand jury, see § 40-1117. 

C!lmment: 
This is basically the same as the 

present statutes with the addition of 
the disqualification of the relatives of 

the victim and a statement of the pro
hibited degree of relationship borrowed 
from the statutory provision for petit 
juror disqualification. Although an un
biased grand jury has not been re
quired, State V. Chairs, 68 Tenn. 196 
(1877), and the present statutory dis
qualification of relatives of the accused 
has been held merely directory and not 
grounds for abatement of a presentment 
returned in violation of it, State V. 
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Maddox, 69 Tenn. 671 (1878), the policy 
enunciated in § 40-1101, requiring strict 
compliance with the provisions of this 

CODE OF CRIMINAL PROCEDURE 

chapter. in. attempt. to ensure impartial 
grand JurIes, requIres the addition of 
this section to be effective. 

• 40-1119., Grand jurors as .petit jurors.-(a) E~cept as provided 
In subsectIOn (b), the grand Jurol'S may act as petIt jurors in either 
~ivil or criminal cases when not engaged in the business of the grand 
Jury. 

(b) No grand juror may sit as a petit juror for any cause involving 
a defendant in any criminal cause heard by the grand jury of which 
he is a member. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1516. 

Comment: 
This is the present statute, with the 

addition of the proviso added to ensure 
impartiality of petit jurors. 

40·1120. Dismissal of grand jury.-The court, upon request of the 
foreman, may dismiss the grand jury whenever it has finished all the 
business before it and, in the court's opinion, performed its duty as 
a public inquest, subject to being reconvened when the administration 
of justice so requires. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comments: 
T. C. A. §§ 40-1514, 40-1515. This provides essentially the same as 

the present Tennessee statutes. 

SECTION. 
40-1201. 
40-1202. 

40-1203. 
40-1204. 
40-1205. 
40-1206. 

40-1207. 

40-1208. 

40-1209. 

CHAPTER 12 

PRETRIAL RELEASE 

Bailable offenses. 
Authority to release defend-

ants. 
Release on recognizance. 
Conditions on release. 
Deposit of bail security. 
CMh, stocks, bonds, and real 

estate as security for bail. 
Change in baH or conditions 

of release, 
Continuation of bail or condi
tions of release. 

Bail for material witness. 

SECTION. 
40-1210. 

40·2111. 

40-1212. 

40-1213. 
40-1214. 

40-1215. 
40-1216. 

Guaranteed arrest or bail bond 
certificate for traffic viola· 
tions. 

Bail for persons under di~. 
ability. 

Taking of bail by peace offi· 
eel'. 

Issuance of warrant. 
Relief on forfeited recogni. 

zance or bail. 
Review of release decision. 
Exclusive methods of posting 

bail. 

40-1201. Bailable offenses.-All defendants shan be bailable by suffi· 
cient sureties except for capital offenses where the pl'oof is evident or 
the presumption great. 

2C6 
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COMMENTS Oli' LAW REVISION COMMISSION 

Derivation: 
Tenn. Con st., Art. I, § 15. 
T. C. A. § 40-1201. 

t;ross·References: 
. Capital offenses, see T. C. A. § 39-

1105, as amended. 

Comment: 
This language is taken directly from 

the Tennessee Constitution guaranteeing 
a right of pretrial release for most of
fenses. Thi.s section sets the scope of 

operation for the entire chapter bnt does 
not limit the types of pretrial release 
authorized. 

Although this constitutional language 
has not been interpreted by Tennessee 
courts, the Illinois Supreme Court held 
that similar language in the Illinois Con
stitution did not preclude the use of any 
form of pretrial release designed to en
sure the presence of the defendant at 
t·rial. See People ex reI. Gendron v. In
gram, 34 Ill. (2d) 623, 217 N. E. (2d) 
803 (1966). 

40.1202. Authority to release defcndants.-(a) Any magistrate 
may release the defendant on his own recognizance or admit the de

, fend ant to bail at any time prior to or at the time the defendant is 
bound over to the grand jury. 

(b) Any judge of the criminal COUl't may release the defendant on 
his own recognizance, admit the defendant to bail, or alter bail or other 
conditions of release at any time before an appeal is perfected. 

(c) Any judge of the appellate court may release the defendant on 
his own recognizance, admit the defendant to bail, or alter bail or other 
conditions of release at any time after an appeal is perfected. 

(d) Nothing in this section shall be construed to impair the right 
of appeal by certiorari pursuant to § 40-1215. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-1202-40·1204. 

Cross·References: 
Appeal of release decision, see § 40-

1215. 
Binding over to grand jury, see § 40-

904. 
Change in bail or conditions of release, 

see § 40-1207. 
"Magistrate" defined, see § 110-105. 
Perfection of appeal, see § 40-2406. 
Release on recognizance, see § 40-1203. 

Comments: 
T. C. A. § 40-1202 presently allows the 

committing magistrate to admit the de
fendant to bail when he is "held to 
answer." Subsection (a) is somewhat 
broader, ullowing any magistrate to set 
bail and making express the authority 
to release the defendant on his own l'e
cognizance. 

The magistrate is not giVen the power 
to alter bail; thus any application for 
a change in bail must be made to a 
judge of a criminal court. This will elim
inate any forum shopping among 
magistrates for a change in bail. 

T. C. A. § 40-1203 now authorizes the 
criminal or circuit court judge to set 
bail "when the defendant is delivered 
into custody after indictment found." No' 
cut-off point is established for this au
thority. T. C. 'A. § 40-1204 merely 
provides that the trial judge or the ap
pellate judge can set bail on appeal. 
Subsections (b) and (c) adopt the perfec
tion of an appeal as the point at which 
the trial judge's anthority ends and the 
appellate judge's authority begins. 

Subsection (d) makes clear that the 
range of authorities set forth in this 
section does not affect the right to ap
peal the bail decision. See § 40-1215. 

40·1203. Release on recoguizance.-(a) Any person charged with 
a bailable offense shall, at his appearance before a magistrate authol'ized 
to admit him to bail, be ordered released pending trial on his personal 
recognizance or upon the execution of an unsecured appearance bond in 
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an amount specified by the magistrate, unless the magistrate deter. 
mines, in the exercise of his discretion, that such a release will not rea. 
sonably assure the appearance of the person as required. 

(b) In making that determination the magistrate shall take into ac. 
count: 

(1) 
(2) 

tion; and 
(3) 
(4) 

the defendant's length of residence in the community; and 
his employment status and history and his financial condi. 

his family ties and relationships; and 
his reputation, character, and mental condition; and 

(5) his prior criminal record including prior releases on recog. 
nizance 01' bail; and 

(6) the identity of responsible members of the community who 
will vouch for defendant's reliability; and 

(7) the nature of the offense and the apparent probability of 
conviction and the likely sentence, insofar as these factors are rele
vant to the risk of nonappearance; and 

(8) any other factors indicating the defendant's ties to the com. 
munity or bearing on the risk of willful failure to appear. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
ABA Pretrial Release Standards § 5.1. 
Fed. 18 U. S. C. § 3146(a), 

Cross-References. 
"Bailable offense" defined, see § 40-

1201. . 
Bail jumping and failure to appcar, 

see T. C. A. § 39-2311, as amended. 
"Magistrate" defined, sec § 40-105. 
Preliminary examination, see ch. 9. 

Comment: 
This section is based on the proposi

tion that all persons are presumed inno
cent until proved guilty and carries into 
effect the policy that, wherever possible, 
the accused should be released before 
trial. It, in effect, creates a presump· 

tion that an accused is eligible for reo 
lease on his own recognizance, unless the 
judge determines that the defendant's 
appearance' would not be assured by 
his personal recognizance. The list of 
factors to be considered is taken from 
the American Bar Association Proiect 
on Minimum Standards for Criminal Jus. 
tice, Standards Relating to Pretrial Re. 
lease § 5.1 (Approved Draft, 1968). 

The new Criminal Code allows the 
imposition of the penalties for bail 
jumping (a separate offense) to be ap· 
plied to defendants who fail to appear 
after a recoguizance release. See T. C. 
A. § 39-2311, as amended. The avaU· 
ability of adequate sanctions should in
crease the use of this type of release. 

40·1204. Conditions on release.-(a) Upon a fimding that release 
of the defendant on recognizance will not reasonably assure his appear· 
ance as required, the magistrate shall impose the least onerous condi. 
tions reasonably likely to assure the defendant's appearance in court. 

(b) If conditions on release are found necessary, the magistrate 
shall impose one or more of the following conditions: 

(1) release the defendant into the care of some qualified person 
or organization responsible for supervising the defendant and assisting 
him in appearing in court. Such supervisor shall maintain close con· 
tact with the defendant, assist him in making arrangements to appe8l' 
in court and, where appropriate, accompany him to court. The super· 
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visor shall not be l'equired to be financially responsible for the defend· 
ant, nor to forfeit money in the event he fails to appear in court. 

(2) place the defendant under the supervision of a probation 
counselor or other appropriate public official. 

(3) ~mpose reasonable restrictions on the activities, movements1 

associations and residences of the defendant. 
(4) impose any other reasonable restriction designed to assure 

the defendant's appearance. 
(c) If a determination is made that conditions on a release on re

cognizance will not reasonably assure the appearance of the defendant 
as required, the magistrate shall, in lieu of the conditions' of release set 
out in this section, l'equire bail to be given in accordance with this 
chapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
ABA Pretrial Release Standards § 5.2. 
Fed. R. Cr. P. § 46 (d). 

Crosa·References: 
Bail jumping and failure to appear, see 

T. C. A. § 39-2311, as amended. 
Change in bail or conditions of re

lease, see § 40-1207. 
Deposit of bail security, see § 40·1205. 
Probation and paroles counselor, see 

§ 40·2864. 
Release on recognizance, see § 40-1203. 

Comment: 
This section follows closely the pat

tern of the Bail Reform Act of 1966, 
18 U. S. C. § 3146. It has been remarlred 
that courts exercising the bail-setting 
powel' have almost completely failed to 
use techniques of supervised release that 
ate well known and widely used after 
the defendant has been convicted. Re
port of the Attorney General's Commit~ 
tee on Poverty and the Administration 
or Federal Criminal Justice 78 (1963). 

The Pretrial Release Program operat
ing for over a year ill Memphis-Shelby 
County has had a remarkable appear

j ance rate-much higher than that of 
defendants released on bail-utilizing 

such conditions on recognizance or $1 
bail release as the defendant's being re
quired to: l:eport to the program office 
one or Ulore times weekly in person 
or by telephone; live at a certain address 
and respect a curfew; avoid certain high. 
crime areas of the city; remain in close 
contact with a third-party sponsor. The 
use of such pretrial release supervision 
programs where they exist is expressly 
authorized by this section. 

The release of the defendant into the 
care of a third person i!!; in effect, a 
return to the ancient pr.!l(ltice of release 
into the custody of responsible non
monetary "sureties." 2 Pollock & Mait
land, The History of the English Law 
589 (2d ed. 1959). It differs in that 
the "supervisor" is no longer expected to 
exercise physical control over the de
fendant. If closer and more authoritative 
supervision is necessary, the defendant 
may be required to report to a .proba
tion officer 01' a special pretrial release 
pl'ogram empowered to impose reaSon
able restrictions on him. 

Subsection (c) makes clear that money 
bail is a last resort and should be used 
only to assure the defendant's appear· 
ance. 

40·1205. Deposit of bail security.-(a) Ally defendant for whom 
bail has been set may execute the bail bond and deposit with the clerk 
of the court before which the proceeding is pending a sum of money 
equal to ten per cent (10%) of the bail, but in no event less than twenty. 
five dollars ($25.00). Upon depositing this sum the defendant shall 
be released from custody subject to the conditions of the 'bail bond. 

(b) If the conditions of the bail bond have been performed and the 
defendant has been discharged from all obligations in the cause, the 
clerk of the COUl't shall return to the accused, unless the court orders 
otherwise pursuant to subsection (d), ninety per cent (90%) of the 

299 

'L 



§ 40-1205 CODE OF CRIMINAL PROCEDURE 

sum which had been deposited and shall retain as 'bail bond costs t 
per cent (100/0) .of the amount deposited. In no event, however, Sh~~ 
the amount retamed by the clerk as bail bond costs be less than fi' 
dollars ($5.00). Ie 

. (c) If the defendant, doe,s I!0t. c?mply with the conditions of the 
ball bo?d, the court .havmg J1:lrlsdwtlon shall enter an order declaring 
the, ball to b~ forfeIted. NotIce of such order of forfeiture shall be 
maIled forthWIth by the clerk to the accused at his last known address 
If the defendant does not appear and surrender to the court havin' 
jurisdiction within thirty (30) days from the date of the forfeiture 0; 
within such period satisfy the court that appearance and surrender 
by the accused is impossible and without his fault the court shall enter 
judgment for the state against ~he accused for the amount of the bail 
and costs of the court proceedmgs. The deposit made in accordance 
with this section shall be applied to payment of the judgment The 
balance of the judgment may be enforced and collected in the 'satne 
manner as a judgment entered in a civil action. ' 
. Cd) If a ju?gment for a ~ne al;d court costs or either is entered 
111 the prosecutIon of a cause 111 whIch a deposit had been made in ac. 
cordance with this section, the balance of the deposit, after deduction 
of bail bond costs, shall be applied to the payment of the judgment. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
III. Code of Crim. Proc. § 110-7. 

Cross-References: 
Bail jumping and failure to appear, see 

T. O. A. § 39-2311, as amended. 
Collection of costs, see § 40-2605. 
Ordinary nne in felony cases, see 

T. C. A. § 39-822, as amended, 
Ordinary fine in misdemeanor casell, 

see T. C. A. § 39-803, as amended. 

Comment: 
This section is the heart of the bail 

reform provided by this chapter. It 
provides, baSically, that, when bail is 
set, the defendant may sign tlJe bail 
bond and deposit ten per cent of the 
amount set with the clerk of the court 
and be released on bail. He needs no 
other sureties and no professional bonds
man. If the defendant fulfills the condi
tions of the bail bond, the clerk will re
turn nintey pel' cent of the amount de
posited and retain ten per cent of the 
amount deposited (one per cent of the 
total bail set) as bail bond costs. If the 
defendant forfeits his bail, a judgment 
against the defendant for the full amount 
set is taken and the deposit is ap
plied to costs and the judgment. In 
t~e event the .defend~nt complies with 
IllS bond and 1S con~cted and a judg
ment is entered for a fine and/or costs, 
the ninety per cent of the deposit is not 
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refunded hut is instead applied to the 
costs and fine. A minimum deposit of 
$25.00 and a minimum baH bond CQlt 
of $5.00 is set. 

Perhaps the most drastic effect of this 
P!ovision. is the elimination of profes. 
sIOnal ball bondsmen. The abolition of 
the professional bondsman is wrought 
by the allowance of release on the de· 
posit of ten pel' cent without additional 
collateral. The professional bondsmen 
generally charge ten per cent, requir~ 1I 

cosigner, and, if the bond is over 
$1,000, collateral in the form of real 
estate is generally required. Bail bonds· 
men could not compete with the ten per 
cent unsecured premium authorized by 
this section. 

Another effect of this section is that 
any defendant could obtain his release 
for ten per cent of the bail set. His 
credit rating, his friends, and his net 
worth would not determine the price 
of his pretrial freedom. 

Present Tennessee System. 
Although this section would he a shnrll 

break with the present law in Tennessee, 
there are many reasons for such a 
change. . 

A key question in this issue is the 
control of the key to the jail. Should 
a private businessman be allowed to 
determine whether a defendant is to be 
free on bail or I'emain in jail 7 Once bail 
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is set the bail bondsman must still give 
his permission before most defendants 
can be released. An uns~rupulous ,Person 
can exact a fearful prICe for thIS per
mission • 

The bondsman will first require a ten 
per cent yearly premium. This ten per 
cent is never refundable. If the de
fendant does everything required by 
the court and the bondllman he will get 
no part of ~hat money ~aek. The bail 
bondsman wlll also requlre that SOUle .. 
one other than the defendant sign as his 
surety and promise to indemnify the 

. j bondsman for any C(tst. o!' expense in
. curred by the bondsman in connection 
Ivjth the bond. If the defendant is a 
sf~anger in town cr simply does not 
v'how anyone who will guarantee his 
(Jail, he is out of luck and will remain 
'~n jail unless he can post the full al.nount 
imself or find someone to gual.'antee 
is bond. 
O! course there is no assurance tl1at 

.the ten per cent and personal surety 
. will satisfy the bondsman. He may l'e
i quire the defendant to put up collateral 

even for a small bond. Certainly for 
n large bond, in excess of $1,000, he will 
r~quire a deed of trust on real estate. 
In addition the bondsman will feel that 
he needs. the protection of a complex 
contract and indemnity agreement, with 
a lorig list of conditions, the bl'each of 
one of which will result in the cancel
lation of the bond and return of the 
defendant to jail (until he posts !! new 
bail bond). As a kind of catch-all, just 
to be sure, the bondsman may requh'e 

1 the defendant to agree "to deposit 
i. yromptly with the Company such col

lateral as it may at any time demand 
and to execute any collateral pledge 
agreements now or hereafter demanded 
py the Company." Of course breach of 
SUch an agreement constitutes grounds 
for canceling the bond and returning the 
defendant to jail. 

It has been assumed that the bail 
bondsman runs a substantial risk of be
ing forced to quickly put up vast sums 
of cash if the defendant fails to appeal'. 
In reality, however, very few final for
feitures are actually taken and col
lected. Extensions are granted in order 
to allow the bondsman to find the de
fendant and if he is found incarcerated 
elsewhere, as is often the case, there 
can be no final forfeiture and the bonds
lllan is exonerated by the filing of a 
detainer. 

fiUnois Plan. 
On the other hand the Illinois experi

ence indicates that the retention of one 
per cent of the bail sot yields more than 
current forfeitures. The amount de-
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posited which was forfeited must be 
added to this and shows the govel'nment 
receiving lUore money with the ten per 
cent plan than under the traQitional 
method. Of course, the cost of ad
~ninistHing the bond pl'ogl'am m~y be 
mCl'eased somewhat, but the present 
system already requires sonte time and 
expense on the part of the court clerks. 

While no state other th8,n Illinois ho.s 
this particular plan (ten pel." cent de
posit plus one pel' cent retention), aev
eral other states do have similar pro
visions. See Wisconsin Stats. §§ 969.02 
(5) and 969.03 (1) i Alaska Stab. 
§ 12.30.020 (b)(4) (Supp. 1971); D. C. 
Code § 23-132 (a) (3) (Supp. 1971) i 
Iowa Code Ann. § 763,16 (1) (e) (Supp. 
1971). The federal government phlVides 
a ten per cent deposit plus full refund 
method as one way of posting bail, the 
choice being left to the court. 

As was expected, the Illinois plan met 
stiff resistance from the bail bond lobby 
when introduced to the legislature, and, 
as a result, the plan was nt'st enacted 
only on a tentative basis for two years 
as a supplement to the commercial sys
tem. Evidently the experiment worked 
since, after the two-year trilll, the Illi
nois plan was made the exclusive meth
od of posting bail in criminal cases. '1'he 
forfeiture rate in that state has not sub
stantially incl'eased and the money col
lected has more than paid for the ad
ministration of the system and equall(!d 
the previous amounts collected on for
feitures. 

The iorfeitul'e rate in the municipal 
court of Chicago in 1962, before the 
new plan, was ten pel' cent. In 1964 the 
percentage of forfeitures of ten 'per 
cent deposit bonds was seven per cent; 
in 1965 it was ten pel' cent; in 1966 
it Was eleven per cent, Also, in 1962, 
$183,938 was collected in forfeitures in 
that court while in 1966 the one per cent 
retained amounted to $339,881 and the 
forfeited ten per cent deposits brought in 
an additional $312,130. Boyle, Bail Under 
the Judiciul Article, 17 Depaul L. Rev. 
267 (1968). 

Under the present system in Ten~ 
nessee, once a defendant pays his ten 
per cent and gets someone to sign his 
bond, he will get nothing by returning 
to court. True, he will prevent his per
sonal surety fr01l1 being pursued by the 
bondsman but the restraining effect this 
has on an accused is speculative. Under 
the Illinois, plan he would have more 
incentive to return and face the charges 
since he would receive ninety per cent of 
his deposit back, even if he is ultimately 
convicted. Thus on a ~1,000 bond the 
defendant pl:esently would have irre
trievably paid the bondsman $100 and 
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would have a personal surety indebted 
to the bondsman. If he does not return 
nothing, practically spealdng, happen~ 
to the defendant personally. Under the 
Illinoi~" plan though, he "(ill receive $90 
bad. II he appears as dIrected (unless 
the deposit is applied to a judgment for 
a fine and costs). 

'rhe constitutionality of the Illinois 
plan was challenged on equal protection 
grounds in Schilh v. Kuebel, 404 U. S. 
857, 92 S. Ct. 479 (1971). The Court 
found a rational basis for retaining the 
one. pel' c~nt under the ~en per cent de. 
poslt sectlOn and chargmg nothing for 
a recognizance or a full deposit of cash 
stocks, bonds or real estate. There is 
no safekeeping cost on a recognizance 
and no charge had ever been made for 
a recognizance. As to the full deposit 
provision, the rational basis was that the 
dcfendunt risked more and the state 
risked less under that section than un
der the ten pel' cent plan. The Court also 
found no clear indication that only the 
poor would use the ten per cent pro
vision and only the rich would use 
the full deposit provision. The Court 
stuted that "[t]he affiuent, lUore aware 
of and more experienced in the market 
place, may see the advantage, in these 
days of high interest rates, in retaining 
the use of 900/0 of the bail amount. A 
6% or greater return on this 90% 
in a short period of time more than off
sets the 1 % retention charge." The levy 
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of. the one per cent charge on those a 
CI.Ultted was also upheld as not in vi Ie. 
bon of due process since it was dec~~ 
to be, as the statute says it is b;U 
bon.d costs and not the cost of the p'ros. 
cutIon. .' 

The Illinois Constitution makes pris 
oners baiI~bl~ by sufficient sureties l~ 
la,pguage SImIlar to Tenn. Const., Art. I 
§ .1.5. The refusal to accept a bond P(i~t\:d 
b~' a solvent bail bond company was u 
held against.a co.nstitutional attack bas~d 
on that sectIon m the case of People Oy 

reI. Gendron v. Ingram, 34 Ill. (2d) 623 
217 N. E. (2d) 803 (1966). The Illinois 
Supreme C?urt said that "sufficient" 
means suffiCIent to ensure the defendant's 
presence and not merely financial ability 
to pay the forfeitUl:e und that the com. 
mercial bail bondsman was not neces. 
sarily sufficient to accomplish the pur. 
pose of bail: to ensure the presence of 
the defendant. 

Bail bondsmen do serve two other 
pu.rposes .which would not be covered by 
thIS sectIon. The bondsman is liable 
for the costs of returning a defendant 
who fOl'feits and, theoreticalIy at least. 
the bondsman can search out and return 
the defendant himself. Since bail jun.»· 
ing is a crime and since the bon~sman 
will have collateral, he has little incen· 
tive to search for the bail jumper in· 
stead of allowing the law enforcement 
agencies to do so. 

40-1206. Cash, stocks, hDnds, andl'eta.l estate as security for bail.
(a) In lieu of the bail deposit provid{~d for in § 40-1205, any defendant 
for whom bail has been set may execute the bail bond with or without 
sureties, which bond may be secured: 

(1) by a deposit, with the clerk of the court, of an amount equal 
to the required bail, in cash, or in stocks and bonds in which trustees 
are authorized to invest trust funds under the laws of this state; or 

(2) by real estate situated in this state with unencumbered 
equity, not exempt, owned by the defendant or sureties worth one 
and one-half (1:1/2) times the amount of bail set. 

(b) If the bail bond is secured by cash or stocks and bonlis the 
defendant or sureties shall file with the bond a sworn schedule ~hich 
shall con.tain: 

(1) a list of the stocks and bonds deposited describing them in 
sufficient detail that they may be identified; and 

(2) the market value of each stock and bond; and 
(3) the total market value of the stocks and bonds listed' and 
(4) a statement that the affiant(s) is (are) the sole o~er(s) 

of the stocks and bonds listed and that they are not exempt from ale
cution; and 

302 

PRETRIAL RELEASE § 40·1206 

(5) a statement that the stocks and bonds are security for the 
appearance of the defendant in accordance with the conditions of the 
bail bond. 

(c) If the bail bond is secured by l'eal estate, the defendant or 
sureties shall file with the bond a sworn schedule which shall contain: 

{1.) a legal description of the real estate; ~.nd 
(2) a description of any and all encumbrances on the real estate 

including the amount of each and the holder thereof; and 
(3) the market value of the unencumbered equity owned by 

the affiant; and 
(4) a statement that the affiant(s) is (are) the sale owner(s) of 

such unencumbered equity and that it is not exempt from execution j 
and 

(5) a statement that the l'eal estate is security for the appear-
ance of the accused in accordance with the conditions of the bail bond. 

(d) A certified copy of the bail bond and schedule of real estate 
shall be filed immediately by the clerk of the court in the office of 
the register of the county in which the real estate is situated. The 
state shall have a lien on such real estate from the time such copies 
are filed in the office of the register, The register shall enter, index 
and record such bnil bonds and schedules. Costs of recordation shall 
be paid by the defendant. 

(e) If the conditions of the bail bond have been performed and the 
defendant has been discharged from his obligations in the cause, the 
merk of the court shall return to him or his su~ .. eties the deposit of any 
cash, stocks or bonds. If the bail has been secured by real estate, the 

.' clerk of the court shall forthwith prepare and forward to the register 
I a written release of the lien on the real estate. The costs thereof shall 

be paid by the defendant. 
(f) If the defendant does not comply with the conditions of the 

bail bond, the court having jurisdiction shall enter an order declaring 
the bail to be forfeited. Notice of such order of forfeiture shall be 
forthwith sent by registered mail, return receipt requested, by the 
clerk of the court to the defendant and his sureties at their last known 
address. If the defendant does not appear and surrender to the court 
having jurisdiction witbin thirty (30) days from the date of the 
fl)n:eiture or within such period satisfy the court that appearance and 
Burrender by the defendant is impossible and without his fault, the 
court shall enter judgment for the state against the defendant and his 
sureties for the amount of the bail and costs of the proceedings. 

(g) If judgment is entered i~ favor of the state on any bail bond, 
the district attorney shall have execution issued on the judgmen.t and 
delivered forthwith to the sheriff to be executed by levy on the cash, 
stocks or bonds deposited with the clerk of the court or the real estate 
described in the bail bond schedule. The cash shall be used to "3l£tisfy 
~he judgment and costs. The stocks, bonds or real estate shall b:-. sold 
In the same manner as in execution sales in civil action!) and the pro
ceeds of such sale shall be used to satisfy the judgment and aU court 
costs and prior encumbrances, if any. The balance shall be returned 
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to the owner. The real estate so sold may be redeemed in the same 
manner as real estate may be redeemed after judicial or execution sales 
in civil actions. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ill. Code of Crim. Proc. § 110.S. 

Cross-References: 
Bail jumping and failure to appear, 

see T. C. A. § 39-2311, as amended. 
Court hearing jurisdiction, see § 40-

1202. 
Perjury, see T. C. A. § 39-2202, as 

amended. 

Comment: 
This section is taken from the Illi

nois plan and provides an alternative to 
the ten per cent .deposit method of 
posting bail. 

Basically this section provides that, 
in lieu of the ten per cent deposit, the 
defendant can deposit the entire amount 
of the bail set, in cash or stocks and 
bonds, or he may put up real estate 
with an unencumbered and nonexempt 
value of one and one-half times the 
amount of bail. Unlike the ten per cent 
deposit method, under this section the 
entire deposit is returned if the defend
ant complies with his bond. Schedules 
must accompany a deposit of stocks, 
bonds or real estate. Upon the filing 
of a certified copy of such a bail bond, 

the state acquires a lien on the land 
The matter of the sale of land fo~' 

feited is handled simply by referrin' 
~o t~e. proc~dure use!I i~ 8;xecution sale~ 
m CIvIl actlOns. ThIs IS m contrast to 
the preseht, elaborate procedure pro
vided by T. C. A. §§ 40-1306-40-1318 
Those statutes provide a detailed method 
fo1;' tl,le state to purchase land sold after 
forfeIture. Under present caSe law real 
estate may be forfeited on a common. 
law recognizance. At common law a 
defendant, with or without sureties, can 
acknowlec;lge in open court, his debt to 
the state conditioned on his nonappear. 
ance at trial. This results in 1\ coro. 
man-law lien against all of the real estate 
owned by the defendant and his sureties, 
See State v; Wino, 35 Tenn. 398 (1855}j 
State v. Magniss, 1 Haywood 100 (N, C 
1794). Since there was no guarante; 
that the land would bring enough at an 

. execution sale, it was probably necessary 
for the state to be able to bid at the 
sale. Under this section, however, the 
unencumbered value of the land must be 
one and one·half times the amount of 
the bail and there should be no proIr 
lem in getting a bid sufficient to cover 
the forfeiture. 

40~1207. Change in bail or conditions of release.-An application for 
a change in bail or other conditions of release shall be by written mo· 
tion, served upon opposing counselor upon defendant himself, if he is 
not Jcepresented by counsel, within a time reasonable under the cir· 
cumstances before the hearing on the motion. 

COMMENTS OF LAW REVISION . COMMISSION 

Derivation: 
Ill. CodE of Crim. Proc. § 110-6. 

Cross-References: 
Authority to release defendants, see 

§ 40-1202. 
Conditions of I'elease, see § 40-1204. 

Comment: 
Since the application for a change 

in bail or conditions of recognizance re
lease must be made in the criminal court 
under § 40-1202, the motion should be 

in writing in order to provide a better 
record for an appeal of the amount of 
bail set. Rather than require notice 
within a certain number of days of the 
hearing on the motion, thifl section reo 
quires that the motion be served only 
within a reasonable time before the hear· 
ing. This is modeled after the Illinois 
provision. The words "under the cir
cumstances" are intended to make it 
clear that what is a reasonable time 17ill 
depend on the facts of each case, 

40~1208. Continuation of bailor .conditions of release.-(a) Once 
bail has been given or conditional release grant~d and the charge pend· 
ing is thereafter filed in 01' transferred to a court of competent juris· 
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diction, tlfe latter court shall (!ontinue the original bail in that COlllrt 
subject to the provisions of § 40~1202. 

(b) After conviction the court: 
(1) may order that the original bail or conditions of release J:'e

main in effect pending appeal; or 
(2) may deny release; or 
(3) may increase or l'erluce bail or alter the conditions or l·eleame. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation; 
III. Code of Cl·im. Pl'oc. §§ 110-7 (c)

(d). 

Cross-References: 
Authority to release defendants, see 

§40-1202. 
"Charge" defined, see § 40-105. 
Conditions on release, see § 40-1204. 
Court jurisdiction, see ch. 2. 

Comment: 
'fhis section is subject to § 40-1202 

which determines when one may admit 
the defendant to bail or alter it. Thus, 

this section allows the trial court to let 
the defendant remain on his original 
bail ending appeal but, under § 40.121[12, 
if no release was originally authorizlad 
or if the trial court feels that the Ole
fendant should not remain on his origiI1:al 
release after conviction, only the alP
pellate court can admit the defendallt 
to bail after the appeal is perfected. If 
the trial court allowed the defendant 
to remain on his original bond afb!!r 
conviction, only the appellate court can 
alter that bail after the appeal is pel;
fected. 

40~1209. Bail for material witness.-(a) If it appears by affidav~t 
that the testimony of a person is material in any criminal proceedinlg 
and if it is shown that the witness has refused or will refuse to respond 
t{) process, the court may require him to give bail under § 40-1205 01' 

§ 40-.1206 for his appearance as a witness, in an amount fixed by thl~ 
court. 

(b) If the person fails to give bail, the court may commit him to 
the custody of the sheriff pending final disposition of the proceeding 
in which the testimony is needed, may order his release if he has been, 
detained for an unreasonable length of time, and may modify at any 
time the requirement as to bail. 

(c) If the person does not comply with the conditions of the bail 
bond, the court having jurisdiction shall enter an order declaring the 
bail to be forfeited as provided in §§ 40-1205,40-1206. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 46 (b). 

Cross-References: 
Bail jumping and failure to appear, 

see T. C. A. § 39-2311, as amended. 
Subpoenas, see ch. 18. 

Comment: 
This section is taken from the fed

eral rule. T. C. A. §§ 40-1122-40-1127 
now provides for taking bail for wit
nesses but no indication is given as to 
who is a material witness and no pro-

cedure is set out for thls determination. 
This section will require the affiant, state 
or defendant, to show two things before 
it can require the witness to post bail: 
(1) that his testimony is material and 
(2) that it may become impracticable to 
use a subpoena. This should eliminate 
the possibility of abuse which exists now 
since, under current procedure, the m~.re 
allegation that one is a material wit
ness results, in effect, in summary pun
ishment by either fine in the amount of 
the bail premium or incarceration until 
trial. 
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40-1210. Guaranteed auest or bail bond certificate for traffic vio. 
lations.-Ca) A guaranteed anest or bail bo:qd certificate is a certifi.. 
cate issued by an association to any of its members, signed by the 
member and containing a printed statement that: 

(1) the association and/or the surety company is licensed to do 
business in this state; and 

(2) the guaranteed arrest or bail bond certificate is issued pur. 
suant to the terms of this section; and 

(3) the bond guarantees the appearance of the person whose sig. 
nature appears on the certificate; and 

(4) the surety company will, in the event of the failure of the 
person to appear in court at the time set for appearance, pay any fine 
or forfeiture imposed upon such pergon up to the maximum amount 
stated on the cel'tificate, not to exceed one thousand dollars ($1,000). 

(b) A guaranteed arrest or bail bond certificate presented by the 
person whose signature appeal'S thereon shall be 'accepted in lieu of 
cash for the full amount of bail set up to the maximum amount stated 
on the certificate, not to exceed one thousand dollars ($1,000), as an 
arrest or bail bond to guarantee the appearance of the person in any 
court in this state, at the time required by such court, if: . 

(1) he is arre.~ted for violation of any traffic law of the state or 
ordinance of any municipality relating to the operation of a motor ve· 
hicle; and 

(2) the violation is committed prior to the expiration date shown 
on the face of the certificate. 

(c) The gual'anteed arrest or bail bond certificate shall be subject 
to all of the limitations appearing on the face thereof but, when ac· 
cepted, it is subject to the same forfeiture and enforcement provisions 
as a bail bond or cash bond. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-1241, 40-1242. 

Cross-Ueferences: 
Cash deposit, see § 40-1205. 
Forfeiture, see § 40-1205. 

Comment: 
This is a combination of the present 

statutes and merely allows the use of 
guaranteed bail bond certificates issued 
by auto clubs, etc., to post bail not in 
excess of $1,000 in traffic cases. The 

present statutes, enacted in 1967, limit 
the use of guaranteed bail bond certifi· 
cates to bail amounts of $200 or less. 
Section 40-1209 has raised this limit to 
$1,000 on the theory that all traffic of· 
fenses should be bailable by guaranteed 
certificate. This type of bail bond is 
not subject to the SAme abuses as ordi· 
nary bail bonds since the holder does 
not purchase them under threat of jai~ 
and no additional collateral would be 
required. 

40-1211. Bail for persons under disability.-Mental incompetents 
and minors need not personally make the deposit or execute the bail 
bond as may be required under this chapter but such deposit and execU' 
tion may 'be made for them by anyone. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-1218. This is the present statute. 

40-1212., Taking of bail by peace officer.-(a) If bail has been set, 
any sheriff or other peace officer designated by him may also take bail 
in accordance with the provisions of this chapter and release the offender 
to appear as directed by the magistrate setting bail. 

(b) The sheriff or peace officer shall give a receipt to the offender 
for the bail so taken and within a reasonable time deposit such bail 
with the clerk of the court having jurisdiction of the offense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
III. Code of Crim. Proc. § 110-9. 

Cross·References: 
"Magistrate" defined, see § 40-105. 
"Peace officer" defined, see § 40-105. 

Comment: 
T. C. A. § 40-1206 presently allows 

the sheriff to take bail set by the court. 

40.1213. Issuance of warrant.-Upon an increase in the amount of 
bail required or upon the defendant's failure to comply with any con
dition of a bail bond or recognizance release, the court having juris
diction at the time of such increase or failure may issue a warrant for 
the arrest of the defendant. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
m. Code of Crim. Proc. § 110-3. 

Cross-References: 
Arrest warrant, see ch. 7. 
Allthol."ity to release defendant, see 

§40-1202. . 
Bail jumping and failure to appear, 

see T. C. A. § 39-2311, as amended. 
Change in bail, see § 40-1207. 

Comment: 
• '1'. C. A. §§ 40-1236 and 40-1237 pro

Vide a procedure to have the defendant 

rearrested and committed where the 
court deems the amount of bail to be 
insufficient or where the defendant for
feits. In light of the constitutional man~ 
date that "all prisoners shall be bailable 
by sufficient sureties . • , ", it would 
seem questionabler whether a person 
could be committed without bail after 
once forfeiting bail. This section pro
vides, therefore, for his rearrest and 
it is assumed that the court will reset 
'bail in order to ensure that the defend
ant does not forfeit a second time • 

40-1214. Relief on forfeited recognizance or bail.-(a) The judges 
of the criminal courts, appellate courts, and Supr~me Court may receive, 
hear and determine the petition of any person who believes that he 
merits relief on any recognizance or bail forfeited and lessen or absolute
ly i'emit the same. The court may do all and everything therein as it 
shall deem just and right and consistent with the welfare of the state, 
as well as of the person praying such relief. This power shall extend 
to the relief of those against whom final judgment has been entered 
as well as to the relief of those against whom proceedings are in prog
ress. 

(b) Money paid into the treasury by virtue of a judgment of the 
criminal court upon ,'1- forfeited recognizance or bail shall be refunded 
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to the party paying the same upon the reversal of the judgment by th~ 
appellate courts on appeal or writ of error dl!-ly prosecuted and the di. 
rector of accounts shall give the party his warrant for the money upon 
t?e production of an attested copy of the judgment of reversal cer. 
tIfied by the clerk to be final. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-130,1, 40-1305. 

Cross-References: 
Forfeiture, see § 40-1205. 

Comment: 
This is a combination of the present 

statutes. 

40-1215, Review of release decision.-The actions of a magistrate or 
trial judge in granting, denying, setting, or altering conditions of the 
defendant's release shall be reviewable by the Court of Criminal Appeals 
upon writ of certiorari. 

Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

Comment: 
Ne\v. 

Cross-References: 
Authority to release defendants, see 

§ 40-1202. 

This section codifies the present Ten. 
nessee procedure for the appeal of bail 
decisions. 

40·1216. Exclusive methods of posting bail.-The provisions of this 
chapter are the exclusive methods for the giving, taking or enforcement 
of bail in criminal cases. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ill. Code of Crim. Proc. § 110-15. 

CHAPTER 13 

ARRAIGNMENT AND PLEAS 
SECTION. 
40-1301. Arraignment required. 
40-1302. Effect of defect in arraign-

ment. 
40-1303. Pleas available. 
40-1304. Plea agreement. 
40-1305. Disclosure of plea agree

ment. 
40-1306. Acceptance or rejection of plea 

agreement. 

SECTION. 
40-1307. 
40-1308. 

40-1309. 
40-1310. 

40-1311. 
40-1312. 

Advice to defendant. 
Ensuring that the plea is vol· 

untary. 
Factual basis for plea. 
Inadmissibility of plea discus· 

sions. 
Record of proceedings. 
Setting of trial. 

40-1.301. Arraignment required.-(a) Except as provided in § 40· 
114, before any person is tried for the commission of an offense, he 
shall be called into open court and arraigned. 
308 
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1 (b) The anaignment shall consist of reading the charge to the de
t fendant or stating to him the substance of the charge and calling on 
1 him to plead thereto. He shall be given a copy of the charge upon his 

request to the clerk at any time and, in any case, before he is called 
upon to plead. 

t (c) Defendants who are jointly charged may be arraigned separately 
1 or together in the discretion of the court. 

t 
COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
t' Ky. Rule 8.02. 

Fed. R. Cr. P. § 10. t Ill. Code of Crim. Proc. §§ 113-1, 113-2. 
~ 
1 
:; , ,. 
t 

Cross·References: 
IICharge" defined, s'~e § 40-105. 
Joinder of defendants, see § 40-1604. 
Presence of defendant. see § 40-114. 
Right to counsel, see § 40-3202. 

Comment: 
Tennessee currently has no arraign

ment statute although a chapter of T. 
C. A. title 40 is entitled "Arraignment 
and Pleas." Case law in Tennessee makes 
the arraignment dispensable but no con
viction can stand in the absence of a 
plea. See State ex reI. George v. Bomar, 
216 Tenn. 82, 390 S. w. (2d). 232 (1965); 
Lynch v. State, 99 Tenn. 124, 41 S. W. 
348 (1897). The Bomar case also states 
that the purpose of an arraignment is 

f to take the defendant's plea. 

This section requires that the de
fendant be present at the arraignment 
except as provided in § 40-114, which al
lows the defendant to appear by coun
sel in certain cases. The present proce
dure is unclear on this point with some 
judges requiring the defendant's pres
ence and others allowing him to appear 
by counsel. 

This section allows the defendant to 
request and receive a copy of the 
charge at any time and, in any event, 
before he pleads. If the defendant has 
employed counsel before the anaignment 
he may waive certain objections to the 
initiation of the prosecution by pleading 
and thus should have an opportunity 
to examine the charge thoroughly be
fore the arraignment. Where counsel is 
apPOinted at the arraignment, he will 
receive a copy of the charge then if the 
defendant does not already have a copy, 
and objections wm still be allowed for 
a certain time thereafter under § 40-1404 
(time for making motion). 

40·1302. Effect of defect in arraignment.-Neither a failure to ar~ 
'Ii raign nor an irregularity in the arraignment shall affect the validity 
- of any proceeding in the cause if the defendant pleads to the charge 
1 

5 or proceeds to trial without objecting to such failure or irregularity. 

i 
.i Derivation: f 

COMMENTS OF LAW REVISION COMMISSION 

Ill. Code of Crim. Proe. § 113-6. 

Comment: 
Since, under State ex reI. George v. 

, Bomar, 216 Tenn. 82, 390 S. w. (2d) 232 
(1965), the arraignment can be waived 
if a plea is entered, the only problem 

with this section is the possibility that 
ill a particular case the failure to ar
raign might result in a lack of due 
process which would allow review under 
a writ of habeas corpus. See Merritt v. 
Hunter, 170 Fed. (2d) 739 (10th Cir. 
1948). 

40.1303. Pleas avai1able.-{a) A defendant may plead: 
(1) not guilty; or 
(2) guilty; or 
(3) with the consent of the court, nolo contendere. 

(b) If a defendant refuses or neglects to plead, or if a guilty p1ea 
is not accepted, or if a defendant cOl'poration or association fails to 
appear, the court shaH. enter a p1ea of not guilty. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Rejection of guilty plea, see § 40·1306. 

Comment: . 
This provides for essentially the same 

procedure as the present law with the 
addition of the mention of rejection of 
a guilty plea and nonappearance of a 
corporate defendant. 

40·1304. Plea agreement.-(a) The district attorney and the at. 
torney for the defendant may engage in discussions with a view toward 
reaching an agreement that, upon the entering of a plea of guilty to a 
charged offense or to a lesser or related offense, the district attorney 
will move for dismissal of other charges, or will recommend or not 
oppose the suspension or imposition of a particular sentence, or will 
do both. 

(b) The court shan not participate in any such discussions. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross·Refel'enccs: 
Auth('>lrized sentences, see T. C. A. tit. 

39. ch. 8, as amended. 
General principles of sentencing, see 

T. C. A. § 39.806, as amended. 
Lesser included offense, see § 40-2203. 
Sentencing combinations, see T. C. A. 

§ 39-805, as amended. 
Suspension of sentence, see ch. 27. 

Comment: 
Section 40-1304 and those immediatel~r 

following create a recognized procedure 
for plea bargaining. The existence of 
plea negotiation in Tennessee is too well 
known to deny, yet almost every day 
the prosecutor, defense counsel, defend
ants and judges pretend for the record 
that no promises or "deals" have been 
made. The defendant is told that his 
settlement wHl be honored but tlmt he 
must not tell the judge that he has been 
pl'omised anything. The judge asb him 
if his plea is free and voluntary and 
induced by his belief that he is guilty. 
Meanwhile, the attorneys hold their 
breath and hope that he does not blurt 
out the heresy that he is only plead
ing guilty in order to prevent the jury 
from throwing the book at him on the 

more serious charges which the prosecut. 
ing attorneys has promised to drOll Cr 
recommend concurrent sentences for. 
This is an unhealthy situation at best. 
The cases now recogniZe that plea bar· 
gaining takes place and in fnct is 
necessary unless we are willing to great. 
ly increase the size of our jndictny 
ar..ci'.Jcosecutors' staffs. The cases agree 
tiln:' if plea bargaining is done, "we 
sho"Id exhume the process from stale 
obscurantism and let the fresh light of 
open analysis expose both the prior 
discussions and agreements of the pat· 
ties, as well as the court's reasons for 
its resolution of the matter." People v. 
West, 91 Cal. Rptr. 385, 447 P. (2d) .40~ 
(1970); see also Rigby v. Russell, 281 
Fed. Supp. 325 (E. D. Tenn. 1968). 

Plea bargaining is justified on several 
grounds besides necessity. The more 
optimistic people believe that one who 
confesses his guilt will be more easily 
rehabilitated. Others point out that swift 
and sure punishment, imposed or nego
tiated, serves the ends of justice. It also 
increases flexibility in sentencing. 

This section makes plea negotiations 
discretionary and not mandatory. The 
common concessions made by the prose
cuting attorney are set out and the court 
is forbidden to participate in these 
negotiations. 

40·1305. Disclosure of plea agreement.-If a plea agreement has 
been reached by the parties, the court shall require the disclosure of 
the agreement in open court prior to the time a plea is offered. The~e
upon, the court may accept or reject the agreement or may defer Its 
decision as to acceptance or rejection until receipt of a presentence reo 
port. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Plea agreement, see § 40-1304. 
Presentence report, see § 40·2864. 

Comment: 
lJ'his section provides for the disclo· 

sure of any plea agreement. The court 

can still take the defendant's plea when 
he admits that he has made an agree
ment with the prosecuting attorney. The 
plea can still be free and voluntary and 
the court can now delve deeper into the 
pretrial discussions and ensure that the 
plea is a knowing choice between known 
alternatives. 

'40.1306. Acceptance or rejection of plea agreement.-(a) If the 
court accepts the plea agreement, the court shall inform the parties 
that it will embody in the judgment and sentence the disposition pro
vided for in the plea agreement. 

(b) If the court rejects the plea agreement, the court shall: 
(1) in;orm the parties of this fact; and 
(2) advise the defendant and district attorney personal1y in open 

court that the court is not bound by the plea agreement; and 
(3) advise the defendant that if he pleads guilty the disposition 

of the case may be less favorable to the defendant than that contem
plated by the plea agreement; and 

(4) afford the defendant the opportunity to then withdraw his 
offer to plead guilty; and 

(5) afford the district attorney the opportunity to change his 
recommendations; and 

(6) afford the parties the opportunity to submit further plea 
agreements. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Plea agreement, see § 40-1304. 
Sentencing, see ch. 23. 

Comment: 
The first sentence of this section is 

aomewhat different from the proposed 

federal rule. That rule would allow the 
judge to accept the plea agreement and 
give the defendant a disposition morG 
favol'able than agreed upon. This sec· 
tion provides that the judge must accept 
the agreement or reject it as it stands. 
He cannot accept the agreement and 
give a more favorable disposition. 

40·1307. Advice to defendant.-The court shall not accept a plea 
of guilty without first, by addressing the defendant personally in open 

. court, informing him of and determining that he understands: 
(1) the nature of the charge to which the plea is offered; and 
(2) the maximum possible punishment provided by law; and 
(3) that he has the right to plead not guilty, or to persist in 

that plea if. it has already been made, or to plead guilty; and 
(4) that if he pleads guilty there will not be a further trial ex

cept as provided in § 40-2302, so that by pleading guilty he waives the 
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right to trial by jury or otherwise and the right to be confronted with 
the witnesses against him. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed, Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Authorized sentences, see rr. C. A. 

tit. 39, ch. 8, as amended. 
Bifurcated trial, see § 40.1902. 
Fine over $50 set by jury, see § 40· 

2302. 

Comment: 
Under present procedure the court 

commonly advises the defendant of these 
same things in order to ensure that the 
defendant knows exactly what he is 
doing. The requirement that the de. 
fendant be advised that he is waiving 
certain rights by his guilty plea is de. 
signed to em;ure that this waiver is an 
intelligent waiver of Imown rights which 
will satisfy constitutional requirements, 
See Boykin v. Alabama, 395 U. S. 238 
(1969) . 

ARRAIGNMENT AND PLEAS § 40-1312 

40-1310. ' Inadmissibility of pIca ulscussions.-If a plea discussion 
does not result in a plen of guilty, 01' if a plea of guilty is not accepte;I 
or is withdrawn, or if judgment on a plea of guilty is reversed on .dI
rect 01' collatel'al review, neither the plea discussion nor any l'esultmg 

: agreement; plea or .j~dgm.ent shall ~e. admi~sible agaiJ?-st the defendant 
t in any criminal or ClVII actlOn or admmIstratlve proceedmg. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11 .. 

Cross·References: 
Appeals, see ch. 24. 
Plea agreement, see 
Rejection of guilty 

§ 40-1304. 
plea, see § 40-

Comment: 
This section is designed to promote 

free discussions between the pro:;ecut· 
ing attorney and defense counsel and to 
avoid ethical and 5th amendment prob
lems. 

, 1306. 
40-1308. Ensuring that the plea is voluntary.-Except as provided ' 

in § 40-114, the court shall not accept a plea of guilty without first, by 
addressing the defendant personally in open court, determining that 
the plea is voluntary and not the result of force or threats nor of any 
promises apart from a plea agreement. The court shall also determine 
whether the defendant's plea of guilty results from prior discussions 
between the district attorney and the defendant or his counsel. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Plea agreement, see § 40·1304. 
Plea by counsel, see § 40-114. 
Pleas available, see § 40-1303. 

Comment: 
Section 40-1308 is intended to ensure 

that guilty pleas are voluntary and, 
along with a complete record of the 
proceedings, should protect the integrity 
of such pleas if attacked in post-con
viction proceedings. 

If the plea is the result of discussions 
between the prosecuting attorney and 

the defendant, the plea may be subject 
to attack as a denial of the effective 
asslstance of counsel. See Anderson v. 
North Carolina, 221 Fed. Supp. !l30 nV. 
D.N,C. 1963), in which the court de
cided that the decision to plead guilty to 
a lesser charge is a "critical stage" of 
the proceedings and, even though de. 
fense counsel gave his permission for 
the discussion between his client and the 
prosecuting attorney, the plea was in· 
valid since only the defendant can waive 
his right to the assistance of counsel. 

The reference to § 40-114. is to allow 
pleas in absentia pursuant to that sec· 
tion in cases involving a maximum penal· 
ty of a fine of lji50.00 or less. 

40·1309. Factual basis for plea.-Notwithstanding the acceptance of 
a plea of guilty, the court shall not enter a judgment upon such plea 
without finding that there is a factual basis for the plea. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed amendment to F. R. 

Cr. P. § 11. 

Cross-References: 
Plea agreement, see § 40-1304. 
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Comment: 
This is current procedure in federal 

courts. This section prevents one who 
is clearly innocent or incapable of com, 
mitting the crime from pleading guilty. 

40-1311. Record of proceedings.-A verbatim record of the pro-
ceedings at which the defendant enters a plea of guilty in a court of 

, record shall be made and shall include the court's advice to the de
l fendant, the inquiry into and the court's finding that the plea is volun-
1 tary, and the inquiry into and the court's finding of the factual· 
~ basis for the guilty plea. 
~ . 

! C(lMMENTS OF LAW REVISION COMMISSION 
1 D • t· : erlva Ion: 
1 Fed. Proposed 
, Cr. P. § 11. 

Cross-References: 

amendment to F. R. 

Court reporters, see § 40-3222. 
Court's advice to defendant, see § 40-

1307. 
, Ensuring that plea is voluntary, see 
; 140·1308. 

Factual basis for plea, see § 40-1309. 

Comment: 
This record is kept under current pro

cedure and is necessary to forestall 
wholesale challenges to guilty pleas 
after conviction. In some instances this 
record keeping will be time consum
ing and inconvenient but not nearly as 
much as it would be to repeatedly testify 
in collateral proceedings challenging 
guilty pleas. 

, 40·1312. Setting of trial.--.lf a plea of not guilty is entered to a 
: felony charge, the trial date shall be set for not less than fourteen (14) 
; days after the return of the charge. 

; Derivation: 
· New. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 

• CrOSB.References: , "c • harge" defined, see § 40-105. 
, Continuance, see § 40-113. 

''Felony'' defined, see T. C. A. § 39-107, 
, as amended. 

This provision ensures that no felony 
charge will be brought to trial before 
defense counsel has had an adequate op
portunity to prepare the defendant's case. 
Fourteen days is the minimum period 
necessary for that purpose. 
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! 

§ 40-1404 
I 

CHAPTER 14 

PREPARATION FOR TRIAL 
(d) Lack of subject mattel' jurisdiction or the failure of the charge 

I Ie state an offense shall be noticed by the court at any time during 
the pendency of the proceeding. 

SECTION, 
40·1401. 
40-1402. 

40-1403. 

40-1404. 
40-1405. 
40-1406. 

Pleadings and motions. 
Defenses and objections which 

must be raised by motion. 
Defenses and objections which 

nmy be raised by motion. 
Time of making motion. 
Hearing on motion. 
Effect of determination. 

SECTION. 
40-1407. 

40-1408. 

40-1409. 
40-1410. 
40-1411. 

Motion for pretrial determina. J 

tion of admissibility of evi. ; 
dence. : 

Appe~l by state of granting of : 
motIon to suppress. 

Notice of alibi defense. 
Notice of insanity defense. : 
Notice of exceptional sentence. . 

40·1401. Pleadings and motions.-(a) Pleadings in criminal pro- ' 
ceedings shall be the indictment, presentment, information, and the. 
complaint, and the pleas of not guilty, guilty, and nolo contendere. : 

(b) All other pleas, demurrers and motions to quash are abolished, 
and defenses and objections raised before trial which heretofore could 
have been raised by one or more of them shall be raised only by motion 
to dismiss or to grant appropriate l'elief, as provided in this chapter, 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. F. R. Cr. P. § 12. 
Ky. Rule 8.12. 
Uniform Rule 25. 

Cross-References: 
"Complaint" defined, see § 40-105. 
Continuance, see § 40-113. 
Double jeopardy and multiple prosecu

tions, see T. C. A. tit. 39, ch. 3, as 
amended. 

General defenses, see T. C. A. tit. 39, 
ah. 6, as amended. 

"Indictment" defined, see § 40-105. 
"Information" defined, see § 40-105. 
Pleas available, see § 40·1303. 
"Presentment" defined, see § 40·105. 
Use of complaints and informations, 

S(1e § 40-1002. 
Use of indictments and presentments, 

see § 40·1001. 

When motion must be written, $e~ .. 
§ 40·110. 

Comment: 
Under present procedure other pleas, 

which are actually defenses and not an· 
swers to the charge, are. available. An 
example is the plea of former convie· 
tion. Under this code this defense would 
be raised by motion to dismiss. 

Current law provides for the motion 
to quash and the deml,rrer. There IllI 
ambiguous difforences in the situatiollJ 
in which motions to quash, demurrell, 
and pleas in abatement can be used. 
This section simplifies the procedure and 
avoids confusing technical distinctioill. 
This parallels the simplification oftbl 
civil procedure by Civil Rules 7.01 and 
7.03, 

40·1402. Defenses and objections which niust be raised by:motion.
(a) Defenses and objections based on defects in the institution of the 
prosecution 01' in the charge, other than that it fails to show jurisdic' 
tion in the court or to charge an offense, may be raised only by mo
tion before trial. 

(b) Such a motion shall include all such defenses and objections 
then available to the defendant. 

(e) Failure to present any defense or objection as pl'ovided in sub
section (b) constitutes a waiver thereof, but the court for good cause 
s110wn may grant relief from the waiver. 

S14 

COMMENTS QF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 12(b)(2). 
Ky. Rule 8.18. 
Uniform Rule 25(b) (2). 

Cross.References: 
'''Charge'' defined, see § 40-105. 
Conduct constituting an offense, see 

T. C. A. § 39-103, as amended. 
Effect of defect in charge, see § 40 

loot 
Grand jury formation and proceedillgs, 

seech.11. 
Initiation of prosecution, see ch. 10. 
Jurisdiction of courts, see ch. 2. 

. Territorial jurisdiction, see T. C. A. 
f89·104, as amended. 

. Venue, see ch. 3. 

Comment: 
Section 40-1402 requires that certain 

obiections be made and defenses be 
raIsed by motion before trial or that 

they be waived. Objection!;! to the array 
or to an individual grand juror or to 
the venue must be raised by such a mo
tion before trial. 

This section is different from the 
federal rule in that it adds the words 
"subject matter" befDre the word "juris
diction." This mert}ly express\,\s the ac
cepted interpretation of the federal rule 
since personal jurisdiction can be waived 
by failure to timely object. See Hess v. 
United States, 254 Fed. (2d) 578 (8th 
Cir. 1958). 

Those defenses involving objections to 
the institution of the prosecution must 
be consolidated and not made piecemeal. 
However, the court can allow a subse· 
quent motion for good cause shown. 

Under current law these d('fenses are 
waived if not raised al; the first oppor
tunity, usually before the plea of not 
guilty is entered. 

40·1403. Defenses and objections which may be raised by motion.
Any defense or objection which is capable of determination without 
the trial of the general issue may be raise"J before trial by motion. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 12(b) (1). 
Ky. Rule 8.16. 
Uniform Rule 25 (b)(l). 

Cross. References : 
General defenses, see T. C. A. tit. 39, 

eh, 6, as amended. 
Insanity, see T. C. A. § 39·601, as 

amended. 
Multiple prosecution and double jeop

ardy, see 'r. C. A. tit. 39; ch. 3, as 
amended. 

Notice of alibi defense, see § 40-1409. 

Notice of insanity defense, see § 40· 
1410. 

Comment: 
This section allows any defense to be 

l'aised which does not require the trial 
of the general issue. Thus, such de
ienses as former jeopardy, former con
viction or acquittal, or failure to charge 
an offense may be raised by motion. Un
der present procedure such defenses 
would be raised by a IJlea in abatement; 
motion to quash or demurrer. Under 
tI:is section all such defenses can be 
raised by motion. 

40·1404. Time of making motion.-Any motion which must be made 
before trial pursuant to § 40-1402 .shall be made before the plea is en
tered, but the court shall permit it to be made thereafter, without 
1I1thdrawal of plea, within a reasonable time after the defendant re~ 
ceives a copy of the charge and receives or waives the effective assist
ance of trial counsel. 

315 



I ./' 

§ 40-1405 CODE OF CRIMINAL PROCEDURE PREPARATION FOR 'I'RIAL § 40-1407 

COMMENTS OF LAW REVISION COMMISSIO~ (b) If the court grants a motion based 011 a defect in the institu
tion of the prosecution or in the charge, it may also ordE\r that the de
fendant be held in custody or that his pretrial release be continued for 
aspecified time not to exceed five (5) days pending the filing of a new 

Derivation: 
Fed. R. Cr. P. § l2(b)(3). 
111. Code of Crim. Proe. § 114-1(b}. 
Ky. Rule 8.20. 
Uniform Ru3e 25(b) (3). 

Cl'oss·{(eferences! 
"Charge" defined, ae·n § 40-105. 
Entry of plea, see § 40-1301. 
Receipt of charge, sec § 40-1301. 
Right to counsel, see § 40-3202. 
Waiver of right to counsel, sec § 40-

3203. 

Comment: 
Sections 40·1404 differs from the fed. 

eral rule in that it allows the motion 

to be made afte).' the plea if it is made 
within a reason.able time after the de. 
fendant receives counsel und !l copy o! 
the charge. The federal rule ll1erel 
says that the judge "may" allow it to b~ 
made after the plea, evidently restricted 
only by the discretion of the court 
Thill statute is designed to assure thai 
def(!nl!e counsel has a reasonable time 
to analyze the charge and institution 
of. the prosecution for any objectionable 
de.fects before he allows the defendant 
to plead. 

charge. . " 
(c) Nothing in thIS section shaH be deemed to affect the provisions 

of any law relating to periods of limitations. 

COMMENTS OF LAW REVISION COMl\USSWN 

Derlvation: 
Fed. R. Cr. P. § 12(b) (5). 
If.r. Rule 8.24. 
Unifo~m Rule 25(b} (5). 

Cross·References: 
"Charge" defined, see § 40-105. 

the institlltion of the prosecution, this 
section allows the court to ensure that 
the defendant will be available when 
the new charge is filed. At present there 
appears to be no comparable provision 
in Tennessee. 

40-1405. Hearing on motio.n,-(a) A motion made hefore trial 
pursuant to this chapter raising defenses or objections shall be deter. 
mined before trial unless the court orders that it be deferred for deter. 
mination at the trial of the general issue. 

Grand jury formation and proceedings, 
seech.11. 
Initiation of prosecution, see ch. lO. 
Limitation of prosecutions, See eh. 4. 
Pleus available, see § 40-1303. 
Pretrial release. see eh. 12. 

This section also indicates that one 
does not have to withdraw a plea pre
viously entered before he can take ad
vantage of I!l. defense or objection by 
motion. Under l}resent procedure !\ 
prior plea of not guilty must be with~ 
drawn before a plea in abatement or 
motion to quash can be entered. See 
Yeat'wood v. State, 2 Tenn. Crim. App. 
552,455 S. W. 2d) 612 (1970). 

(b) An issue of fact shall be tried by a jury if a jury trial is reo 
quh:ed under the United States or Tennessee Constitution. 

C~mmcnt: 
, U a motion to dismiss is granted 
, due to some defect in the charge or in (c) All other issues of fact shall be determined by the judge with 

or without a jury 01' on affidavits or in such other nanner as the court 
may direct. 40·1407. Motion for pretrial determination of admissibility of evi

dence.-(a) A person aggrieved by an unlawful search and seizure 
~ may move the criminal court for the county in which the property 

was seized, or the court where the trial is to be held, for the l'eturn 
COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 12(b) (4). 
Ky. Rule 8.22. 
Uniform Rule 25(b)(4). 

Cross·Referencea: 
Grand jury formation and proceed

ings, see ch. 11. 
Search and sehure, see ch. 8. 
Trial by jury or by judge alone, See 

§ 40~1901. 

Comment: 
Thls section J1rovides that the rr 'Itiotl 

be determined before trial or: ;l1llY be 
de.te,~ed until the trial. Where thp mo
tion raises an issue better determined 
during the trial, it would be proper to 
defer the motion. For example, the 
question of venue may be "[one of] fact 
so entwined with the merits • • . that; 
!I. decision should be postponed until 
tri\11." United States v. Callahan, 300 
Fed. Sup}>. 519 (S.D.N.Y. 19(9), In the 

Callahan case the defendants were f th t d t f h 'd h' c11arged with a conspiracy and venue 0 e proper y an 0 suppress ,01' t e use as eVI ence anyt mg so 
waS allegedly based on the planning hay, • obtained on the ground that: 
ing been done in the county of triaL (1) th t '11 11 . d 'tl t t In order to prove venue the planning 01 e propel' y was I ega y seIze WI lOU a warran i or 
the crime would have to be shown. This (2) the warrant is insufficient on its face i or 
~ot.ion was properly deferred until the (3) the property seized is not that described in the warrant and mal. 

On the other hand, the motion may . was not subject to seizure during an otherwise lawful searchi or 
~~~S;erl~Ybi~::fd~d b; \h~ ~~~;t would (4) there was not probable cause shown on the fuce of the affi~ 

This section allows the judge to de- .• davits for the issuance of the warrant; or 
cide all issues of fact raised lJY the .. (5) 
motion which are not constitutionally the wanant was illegally executed. 
required to be tried by a jUr:;'. Examples (b) Upon motion of either party or upon its own motion, the 
of stich facts would be the waiver pI t 
conatitutional rights, legality of search!!, COllr may order that the question of the admissibility of any specified 
the presence of unauthorized persona in evidence be submitted for pretrial determination as a motion to sup-
the gl'and jury rooi11 and discrimination . press. 
in the selection of the grand jurors. S~e 
United States v. Smyth, 104 Fed. Supp. . (c) A party may move that the question of the admissibility of its 
279 N.D, Cal. 1952); Shafer v. sta~ ,own specified evidence be submitted under this section as a motion to 
Zi:64~~nn. 416, 381 S. W. (2d) 2 suppress by the opposing party. 

40~1406. Effect of determination.-(a) If a motion is "determined 
ndversely to the defendant, he shall plead if he has not done so pre
viously. A plea previously entered shall stand and need not be with· 
drawn. 

. (d) The motion shall be made before trial or hearing unless an op
. PDrtunity to do so did not exist or the defendant was not aware and 
through the exercise of due diligence could not become aware of the 

: gr~unds for the motion. The court, for gnod cause shown, may enter~ 
laIn the motion during the trial or hearing. 
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§ 40-1408 CODE OF ClUMINAL PROCEDURE p~BpARATION FOR TRIAL § 40-1409 

(e) The' judge shall receive evidence on any issue of fact necessar (d) The ·taking of an appeal by the state pursuant to this section 
to. the decision of 'the motion. If the motion is granted the proper/ constitutes a bar to the prosecution of the charge involving the evi· 
seIzed shall be restored unless otherwise subject to lawful detentioJ dence suppressed, unless and until the suppression order is reversed 
and it shall not be admissible in evidence at any hearing or trial. n •. and vacated. upon appeal. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a), (d), (e): Fed. R. Cr. P.41 

(e). 
T. C, A. §40-
519. 

Subsecs. (b), (c): New. 

Cross-References: 
msposition of contraband, see § 40-

826. 
Execution of search warrant, see § 40-

804. 
Probable cause determination, see § 40-

802. 
Search warrant, see §§ 40-801-40-803. 
Seizure, see § 40-823. 
Seizure warrant, see § 40-822. 
Stop an<i frisk, see § 40-603. 

Comment: 
Ordinarily the motion to suppress may 

be used only to test the admissibility 
of evidence illegally seized. Subsection 
(a) deals with this motion. The admissi
bility of. such evidence as confessions 
and line-up identifications generally 
could not be determined by the tradi
tional motion to suppress and these ques
tions were argued at trial out of the 
presence of the jury. Subsection (b) 
provides a method of dealing with such 
matters before trial. 

~~ubsection (b) also allows, but does 
not :requir~, tae court to order a question 
of admissi~,ilit!{ t{; t~ ~llbmitted. In ad
dition, subs()etion (c) allo~!> a pr,rty to 
ask the courl; to require the oth~r party 

to challenge his evidence before trial or 
waive his right to have the evidence ex 
eluded at trial. Thus, the state could 
p.etition the eOl!rt for an order submit. 
tmg the questIon of the admlssibility 
of a l!ne-1;tp identificatio~ .for pretrial 
~.etermmatton. If the coun In its discre. 
tIOn granted the order, defense counsel 
would make a motion to suppress the 
line-up identification. If he did not move 
to suppress, he .could not later make such 
a motion at trial except as provided in 
subsection (d). 

A "due diligence" standard in subsec. 
tion (d) requires any motion under Ihis 
section to be made before trial unless 
the defendant did not or could not know 
of the grounds for the motion. The firsl 
sentence of subsection (d) sets out two 
grounds for allowing the motion at trial: 
lack of opportunity to know and lack 01 
actual knowledge of the grounds. The 
second sentence provides a broad, third 
ground: good cause shown. This third 
ground ill included less through necessity 
than through an abundance of caution. 
Although good cause would appear to 
be covered in the first two grounds, the 
possibilil;y of the occurrence of another 
reason just as compelling as the two 
set forth dictates the use of the catcn· 
all clause. 

This section should result in an in
creased efficiency in the conduct of crim
inal trials and, with its broad grounds 
for allowing motion to be made at a 
later date, no hardship should be worked 
on any party. 

1 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed~ 18 U. S. C. 3731. 
N. Y. Crim. Proc. Law § 450.50. 

Cross·References: 
. Motion to 'suppress, see § 40-1407. 
Release. on recognizance, see §§ 40-

1203, 40-1204. 

Comment: 
This is new to Tennessee law and 

revarscs the rule of State v. Bonhart, 
223'fenn. 582, 448 S. W. (2d) 669 (1969), 
which held that such interlocutory or
ders nre not appealable. 

Of course, the defendant has an ap
peal if the motion is denied by simply 
objecting to the evidence at trial and 
then appealing the adverse ruling at 
trial. On the other hand, where such a 
motion is granted, ~:n many cases it may 
well menn that the prosecution will have 
to be dropped. Drug possession cases m:g 
good examples. If the defendant success
fully suppresses the dl'UgS, there is no 
way to convict him. If the case were to 
b~' to trial, acquittal would result and 
the state has no appeal in the case of 
an acquittal. 

Such appeals are allowed in' many 
states and under the federal law •. The 
reason for this change in procedure is 
evident. In the past, searches were not 
suhjO;ed to the same constitutional 
seru~!liy they presently are and fewer 
searches were invalidated. Also, in re
cent years the drug cases have increased 

dramatically and, as pointed out earlier, 
the validity of the search is of. para
mount importance in such cases. All this 
has made the motioR to suppress of 
extreme importance to our system of 
criminal jurisprudence. It woitld seem to 
be too important to leave the people 
without an appeal of such matters. 

Subsections (a) and (c) are taken 
from the federal statute and the last 
paragraph is from the New York law. 
Together they should protect the de
fendant from being placed in double 
jeopardy or being deprived of his speedy 
trial. 

Subsections (b) and (d) deter the state 
from continuing with the trial in the 
hope of obtaining a convicti6" without 
the evidence which was suppressed in 
spite of the fact that it had certified 
that the evidence was a substantial 
proof of a material fact. Thus there 
will be no incentive to appeal a grant
ing of a motion to suppress unless it is 
truly essential to the state's case. Sub* 
section (b) operates logically on the 
premise that, were no appeal allowed 
to the state, the defendant would, after 
successfully moving to suppress the evi* 
dence, be' released. Under this sub* 
section,- however, the release could be 
conditioned like a pretrial release. See 
§ 40-1204 (conditions on release). Fail- . 
ure to appear as required is a separate 
criminal offense under the Criminal 
Code. See T. C. A. § 39-2311, as amended. 

40·1409. Notice of alibi defense.-(a) A defendant who intends 
40·1408. Appeal by state of granting of motion to suppress.-(a) to offer evidence of an alibi defense shall, not iess than ten (10) days 

.. 4.n appeal by the state shall lie from a decision or order of a court before trial or at such later time as the court shall direct, inform the 
suppressing or excluding evidence or requiring the return of seized district attorney of his intention and file a notice, which shall state: 
property in a criminal proceeding, not made after the defendant has. (1) the specific place or places at whic!l the defendant claims to 
been put in jeopardy and before the verdict or :finding, if ~!he district \ have been at the time of the alleged offense; and 
attorney certified to the trial c0!lrt th~t the appeal, is not taken for (2) the names and addresses of the witnesses upon whom he 
purpo~e ~f delay and t~at the eVIdence IS a substantIal proof of a fact intends to rely to establish his alibi. 
materIal III the prOCee?Illg. all . (b). Within :five (5) days after receiving notice by the defendant 

(b) Upon the. takmg ?f an ~ppeal by the state,. the defendan~ sh or at such later time as the court shall direct, and subject to the pro-
be absolutely enhtl~d to lmmedmte release upon hIS 0:V~ reco.gmzance. visions of § 40-1506 (b), the district attorney shall inform the defendant 

(c) The apveal III all such cases shall be taken wIthm thIrty (30) of the names and addresses of those upon whom the state intends to 
days after the decision, judgment or order has been rendered and ~haU rely to establish defendant's presence at the scene of the alleged offense 
be diligently prosecuted. and shall file such notice. 
33.8 319 
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(c) Both the defendant and the state shall be under a continuing 
duty to promptly disclose the names and -addresses of additional wit. 
nesses which come to the attention of either party subsequent to their 
having given notice pursuant to the requirements of this section. 

(d) For good cause shown, the court may grant an exception to 
any of the foregoing requirements of this section, subject only to the 
provisions of § 40-1506(b). 

(e) Upon the failure of either party to comply with the require. 
ments of this rule, the court shall exclude the testimony of any witness 
offered by such party as to the defendant's absence from or presence 
at the scene of the alleged offense. This section shall not limit the right 
of the defendant to testify in his own behalf. 

(f) The notice of alibi submitted by the defendant shall not be com. 
mented upon in the presence of the jury. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. Proposed F. R. Cr. P. § 12.1. 

Cross-References: 
Discovery, see ch. 15. 
Notice of exceptional sentence, see 

§ 40-1411. 
Notice of insanity defense, see § 40-

1410. 
Protection of· government witnesses, 

see § 40-1506. 

Comment: 
This section requires the defenQant· to 

give notice if he intends to use the de
fense of alibi at trial. Reciprocally, the 
prosecution will have to furnish the de
fendant with certain )ecifics. This is a 
radical departure iroIl'; the common law 
and current Tennessee procedure. Al
though this is based on the proposed 
amendment to the Federal Rules of 
Criminal Procedure, about 16 states have 
some sort of alibi notice requirement. 
The Florida rule is very similar and the 
time limits of the proposed federal rule 
and the time limits of this section are 
taken from the Florida rule. 

Several constitutional issues are raised 
by the requirements of this section. It 
has been argued that it is a violation 
of .iue process to require the defendant 
to make such a disclosure. This argu
ment was rejected by the United States 
Supreme Court in Williams v. Florida, 
899 U. S. 78 (1970), where the Court 
said, "Given the ease with which an 
alibi can be fabricated, the State's in
terest in protecting itself against an 
eleventh-hour defense is beth obvious 
and legitimate." 

Another constitutional issue raised is 
whether or not this requirement would 
violate the privilege against self-incrim-

820 

ination. This argument also was rejected 
in the Williams case. The Court said 
"At most, the rule only compelled peti~ 
tioner to accelerate the timing of his 
disclosure, forcing him to divulge at 
an earlier date information which the 
petitioner frotn the beginning planned 
to divulge at trial." Another factor to 
consider in answering the self-incrimina. 
tion question is whether the defendant 
is really giving "evidence" or the reo 
1.1uirement is merely a rule of pleading, 
Also to be considered is whether the 
d"fendant can logically claim that dis. 
closing an honest alibi is "incriminat
ing" when the purpose of the alibi is 
exculpatory. 

The Court in Williams did not have 
the issue of the validity of the sane· 
tion before it. The sanction, exclusion 
of alibi testimony from anyone other 
than the defendant himself, has not yet 
been tested. 

Likewise, not actually raised in Wil· : 
Iiams but mentioned, is the problem of 
allowing the prosecutor to comment op 
the notice of alibi when such notice IS 
given but the defense is abandoned .at 
trial. By thus impugning the veraCIty 
and honesty of the defendant, the state 
in effect requires the defendant to make 
an electioli, before trial, as to whether 
or not he will rely on an alibi defense. 
Thus, subsection (f) has been added 
in the preceding section making it c1ead that the notice is not to be commen.te 
upon. This may be a necessary requne· 
ment of due process. 

Another factor which the Court con· 
sidered in Willia7nS in deciding that .the 
requirement met due process requU;e
ments is the amount of reciprocal dis· 
covery afforded the defendant under thd 
state procedure. The Court indicate 

PREPARATION FOR TSIAL 

that such 'discovery is needed in order 
to preserve the fundamental fairness of 

§ 40-1411 

due process. Wm'dius v. Oregon, 93 S. 
Ct. 2208 (1978). 

40.1410. Notice of insanity defense.-(a) If a defendant intends 
to rely upon the defense of insanity at the time of the alleged crime, 
he shall, within the time provided for the filing of pretrial motions 
01' at such later time as the court may direct, inform the district at
torney of his intention and file notice. 

(b) If a defendant intends to introduce expert testimony bearing 
UpOll the, issue of whether he was not mentally responsible for the 
commission of the offense charged as set forth in § 39-601, as 
amended, he shall, within the time provided for the filing of pretrial 
motions or at such later time as the court may direct, inform the dis
trict attorney of his intention and file notice. 

(c) The court, for good cause shown, may allow later filing of the 
notice or grant additional time to the parties to prepare for trial or 
make such other order as may be appropriate. 

(d) If a defendant fails to give the notice provided for in this 
section, as soon as the defense is raised the state shall upon motion 
be entitled to a continuance of such time as is reasonably necessary 

, to prepare to rebut the defense. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
.Fed. Proposed F. R. Cr. P. § 1,2.2. 

" Cross· References : 
, Commitment upon verdict of not guilty 

by reason of insanity, see ch. 23, subch. 
B. 

"Insanit)r" defined, see T. C. A.. § 39-
601, as amended. 

Instructions on insanity defense, see 
§40·2104. 

Time ojr making motion, see § 40-1404. 

Comment.: 
The proposed amendment to the fed

eral rule contains no sanction for non-

compliance. Subsection (d) allows the 
state additional time to prepare to Iheet 
the defense. The sanction of exclusion 
of all evidence on the issue of insanity 
is probably unconstitutional so the auto
matic continuance is the only realistic 
sanction available. This should remove 
most of the incentive to not disclose the 
defense before trial. Also, in many cases 
it would be to the defendant's advantage 
to resolve this issue before going to 
trial. In those cases this section will 
provide a means for him to raise the 
issue before trial. 

'40-1411. Notice of exceptional sentence.-(a) The requirements of 
this Isection apply if a district attorney or defendant seeks imposition 
of aJ,l exceptional sentence authorized by title 39, chapter 8, subchap-
ter p, as amended. . 

(io) If the district attorney or defendant intends to seek imposition 
of iln exceptional sentence, he shan file with the court a written notice 
of ihis intent and serve a copy of the notice on the opposing party. 
Tq~ notice must be filed and the copy served at least ten (10) days 
beifore the trial begins. 
. i(c) If the amendment is filed with the court and a copy served on 
the opposing party in time to provide both the court and the opposing 
party with fair notice of the nature of the amendment, the notice may 
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be amended in writing at any time before the sentencing hearing 
begins. 

(d) The notice shall contain detailed legal and factual allegations 
and copies of any documents necessary to support the imposition of an 
exceptional sentence. 

DISCOVERY 

party seeking the benefit of an exeep
tional sentence. Subsection (f) is a codi
fication of present Tennessee law. Har-

§ 40-1501 

rison V. State, 217 Tenn. 31, 394 S. W. 
(2d) 713 (1965). 

CHAPTER 15 

DISCOVERY 
SUBCHAPTER A. DISCOVERY BY THE 

DEFENDANT 
SUBCHAPTER B. DISCOVERY BY THE STATE 

SECTION. 

(e) The party seeking imposition of an exceptional sentence has 
the burden of producing evidence and proving to the court by a pre. 
ponderance of the evidence that imposition of the exceptional sentence 
is appropriate under the standards set out in title 39, chapter 8, sub. 
chapter D, as amended. 

(f) The existence and content of the notice and any amendment 
may not be disclosed to the jury prior to the sentencing hearing. 

SECTION. 
40·1501. 

i 40·1602. 
, 40·1603. 

Statement of defendant. 
Statement of codefendant. 
Pl'ior criminall·ecord. 
Documents and tangible ob-

40-1521. Documents and tangible ob-
ject". 

40-1522. Reports of examinations. 
40~1523. Defense witnesses. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsecs. (a)-(d): Tex. C. C. P. Prop. 

Rev., art. 42.02 § 6. 
Subsec. (e): ABA Sentencing 

Standards § 55(b) 

Subsec. (f): 
(iv). _ 

Tex. C. C. P. Prop~ 
Rev., art. 42.02 § 6. 

Cross-References: 
Exceptional sentences: 

Admission of unadjudicated offenses, 
see T. C. A. § 39-848, as amended., 

Consecutive terms of imprisonment, 
see T. C. A. § 39-845, as amended. 

Gain fine, see T. C. A. § 39-841, as 
amended. 

Habitual offender, see T. C. A. § 39· 
842, as amended. 
Habitual petty thief, see T. C. A. 

§ 89-844, as amended. 
Organized criminal offender, see T. 

C. A. § 39-843, as amended. 
Reduction of third-degree felony to 

misdemeanor, see T. C. A. § 39-
847, as amended. 

Sentencing hearing, see § 40-2301. 

Comment: 
Under present law the state notifies 

the defendant it will seek habitual crim
inal treatment by alleging prior con
victions in the indictment, T. C. A. 
§ 10-2803. A prior statute which did not 
. ~,equire an allegation in the indictment or 
presentment and allowed the absence of 
formal notice before trial was held tc be 
a denial of due process under the United 
States Constitution. Rhea v. Edwards, 
136 Fed. Supp. 671 (M. D. Tenn.), aff'd, 
238 Fed. (2d) 850 (6th Cir. 1956). Addi
tionally, the absence of a statement as 
to the facts and circumstances of the 
prior convictions was held to violate due 
process. In re Boyd, 189 Fed. Supp. 113 
(M. D. Tenn. 1959), aff'd, 281 Fed. (2d) 

322 

195 (6th Cir. 1960). The United States 
Supreme Court subsequently held that 
reasonable notice of the allegations of 
habitual criminality and an opportuni~ 
to be heard were required by due proc. 
ess. However, such notice was not re
quired prior to the fact~finding portion 
of the trial but only prior to the sen. 
tencing proceeding. Oyler V. Boles, 368 
U. S. 448 (1962). Subsection (b) requires 
that notice be given prior to trial, clear· 
ly meeting the requirements of due proc· 
ess. Subsection (c) provides for amend· 
ment of this notice and ensures that fair 
notice wHl be observed. 

Under the present law, the state must 
also notify the defendant of those por· 
tions of his prior criminal record it in· 
tends to offer at the punishment henr· 
ing, T. C. A. § 40-2803. Specific notice as 
to the prior felonies, including a state
ment as to the nature of each felony 
and the time and place of prior convic· 
tions is a constitutional requirement. Tn 
re Boyd, 189 Fed. Supp. 113 (M. D. Tenn. 
1959), aff'd, 281 Fed. (2d) 195 (6th Cir. 
1960). Subsection (d) requires the party 
seeking the benefit of the exceptional 
sentence to serve this specific notice. 
Thjs alters present law which requires 
the state to give such notice upon de· 
mand, T. C. A. § 40-2803. 

The burden of persuasion on the charge 
of habitual crimmality has not been the 
subject of litigation. Both the United 
States Supreme Court and the Tennes· 
see Supreme Court have recognized that 
exceptional sentences are not separat

4 
! 

offenses. Graham v. West Virginia, 22 • 
U. S. 616 (1912); McCummings v. stat

6
e
1
, ! 

175 Tenn. 309, 134. S. w., (2d) 1 ; 
(1939). Thus, the requirement of proof, 
beyond a reasonable doubt is not a co(n). 
stitutional mandate. Subsection ~ 
establishes a preponderance of the t~' 
dence standard which is imposed on e 

40·1504. 

40·1505. 
40·1506. 
40·1507. 

jects. 
Reports of examinations. 
Government witnesses. 
Information not discoverable. 

40-1524. Information not discoverable. 

SUBCHAPTER C. GENERAL PROVISIONS 
40-1541. Continuing duty to disclose. 
40-1542. Protective orders. 
40·1543. Relief for noncom})liance. 

Subchapter A. Discovery by the Defendant 

40·1501. Statement of defendant.-Upon motion of the defendant, 
the court shall order the district attorney: 

(1) to perIl1it the defendant to inspect and copy any written or 
recorded statements made by the defendant, within the possession, 
custody or control of the stnte, the existence of which is known, or by 
the exercise of due diligence may become known, to the district attor
ney; and 

(2) to disclose the substance of any oral statement made by the 
defendant before or after arrest to any law enforcement agent which 
the state intends to offer in evidence at the trial. 

COMMENTS Oli' LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 

Cross·References: . , 
'Arrest, see chs. 6, 7. 
Continuing duty to disclose, see § 40-

1541. 
Notice of alibi defense, see § 40-1409. 
Relief for noncompliance, see § 40-

1543 • 
Statement of codefendant, see § 40-

1502. 

Comment: 
This section is similar to the present 

Tennessee statute which requires the 
8tate to furnish the defendant with a 
COpy of any wr.itten confession and a list 
of ~tnesses present at either an oral or 
\Vhtltten confession. It is substantially 
t e same as present federal rule l6(a) 

with the' addition of the last clause deal
ing with oral statements to a known gov~ 
emment agent. The present federal rule 
states that the court "ma~1" order this 
discovery, while this section says that 
the court "shall" do so. 

An advantage of criminal discovery is 
that it facilitates the pretrial disposi~ 
tion of objections to admissibility. This 
applies to both any written statement 
and any oral statement which the state 
intends to introduce. Just as defense 
counsel may not like having to disclose 
an alibi defense before trial, the prose.
cutor may not like disclosing an oral 
statement he will introduce at trial. 
However, as pointed out in the comment 
to § 40~1409 (notice of alibi defense), 
these requirements merely accelerate the 
disclosure of what would be disclosed at 
trial. 
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40·1502. Statement of codefendant.-Upon motion of the defendant 
the court shall order the district attorney: . 1 

(1) to permit the defendant to inspect and copy any Writtell or 
recorded statements made by a codefendant which the state intends to 
offer in evidence at the trial; and 

(2) to disclose the substance of any oral statement made by a 
codefendant before or after arrest to any law enforcement agent which 
the state intends to offer in evidence at the trial. 

COMMEN1'S OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 

Cross-References: 
Continuing duty to disclose, see § 40-

1541. 
Joinder of de:(endants, see § 40-1604. 
Relief for noncompliance, see § 40-

1543. 
Severance of trials, see § 40.1606. 
Statement of defendant, see § 40-1501. 

Comment: 
This section is new to both federal and 

Tenness.ee procedure. T~is section will 
be partlcul!1r1y helpful m. resolving the 
severance IS~l:!e befqre ~rIal. Since the 
purpose 0:( thIS sectlOn IS to avoid any 
prejudice at trial by the introduction of 
such statements to the jury, only such 
statements as the state intends to in. 
troduce need be disclosed. 

40·1503. Prior criminal record.-Upon motion of the defendant the 
court shall order the district attorney to furnish to the defendant 
before trial, such copy of his prior criminal record if any as is the~ 
available to the state. ' , 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 

Cross-References: 
Continuing duty to disclose, see § 40-

1541. 
Notice of exceptional sentence, see 

§ 40-1411. 
Relief for noncompliance, see § 40-

1543. 

Comment: 
This provision also is new to both 

federal and Tennessee procedure. Ji 
seems relatively uncontroversial and is 
designed to meet the situation where the 
defendant is not quite sure of what his 
record is. It should facilitate the early 
resolution of any disputes over the cor
rectness of the record before it is used 
in anyway. 

40·1504. Documents and tangible objects.-Upon motion of the de
fendant, the court shall order the district attorney to permit the de· 
fendant to inspect and copy or photograph books papers documents, 
photographs, tangible objects, buildings or places,' or portions thereof, 
which are within the possession, custody or control of the state and: 

(1) which are material to the preparation of his defense; or 
(2) which are intended for use by the state as evidence at the 

trial; or 
(3) which were obtained from or belong to the defendant. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 
T. C. A. § 40-2044. 
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Cross-References: 
Continuing duty to disclose, see § 40-

1541. 

DISCOVERY 

Eelicf for noncomplbnce, see § 40-
1543. 

state's discovery of documents and 
tangible objects, see § 40-1521. 

Comment: 
This section is similar to both present 

Temlessee law and federal rule 16(b). 
It again changes the federal l'ule to say 
the court "shall" order such discovery 
instead of "may." It adds photographs to 
the list of objects which may be discov
ered. It also adds subdivisions (2) 
ant! (3). -Thus, as amended, the federal 
rule would require disclosure of discov
erable evidence (1) where it is material 
to the preparation of the defense, (2) 
where the state intends to introduce it 
at trial, or (3) where the evidence was 
taken from the defendant. 

§ 40-1506 

Brady v. Maryland, 373 U. S. 83 
(1963), requires the govel'llmem to dis· 
close any information it has which is 
favorable to the defendant. Requiring the 
disclosure of evidence in the state's pos
session which is material to the prepara
tion of a defense seems to be an exten
sion of this requirement of due process •. 

Since the defendant may not know ex
actly what evidence the prosecution has, 
it would be difficult to know whether it 
was material to his defense. '1'he statc 
is, therefore, also required to disclose 
evidence which it intends to introduce. 

Things tal{en from the defcndant would 
probably come within the "material to 

. the preparation of his defense" provision 
but are also expressly discoverable. 

40·1505. Repol'ts of examinations.-Upon motion of a defendant, 
the court shall order the district attorney to permit the defendant to 
inspect and copy any results or repOl'ts of physical or mental exami
nations, and of scientific tests or experiments made in connection with 
the particular case, within the possession, custody or control of the 
state, the existence of which is known, or by the exercise of due dili
gence may become known, to the district attorney. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 

Cross-References: 
Continuing duty to disclose, see § 40-

1641. 
Information rJOt discoverable, See § 40-

1607. 
Notice of insanity defense, see § 40-

1410. 
Presentence report, see § 40-2301. 
Relief for noncompliance, see § 40-

1543. 

State's discovery of examinations, see 
§ 40-1522. 

Comment: 
The only change in the federal rule 

:recommended here is the change from 
"may" to "shall." This type of evidence 
is particularly hard to rebut or challenge 
without some prior notice since it usually 
bvolves expert testimony. 

40·1506. Government witnesses.-(a) Upon motion of the defend
ant, the court shall order the district attorney to furnish to the de
fendant a written list of the names and addresses of all government 
witnesses which the district attorney int2l1ds to can at the trial 
together with any criminal record of any such witness which is within 
the actual knowledge of the distdct attorney. 

(b) Names and addresses of state witnesses shall not be subject
to disclosure if the district attorney certifies that to do so may subject 
the witness or others to physical or substantial economic harm or 
coercion. If the district attorney so certifies, the court, uJ,J0n motion 
of the defendant, shall order the testimony of the witness perpetuated 
in a hearing before the court or a magistrate, in which hearing the 
defendant shall have the right of cross-examination. The defendant 
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must be given a reasonable opportunity after the completion of the 
direct examination in order to prepare his cr{)ss-examination and shall 
be given a copy of the transcript of the perpetuation hearing before 
trial. 

(c) A record of the testimony of the witness shall be admissible at 
trial as part of the state's case in chief in the event the witness has 
become unavailable without the fault of the state or if the witness has 
changed his testimony. 

(d) The fact that the name of a witness is on a list furnished 
under this section and that the witness is not called shall not be com. 
mented upon at trial. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 16. 

Cross-References: 
Continuing duty to dist'lose, see § 40-

1541. 
Notice of alibi defense, see § 40-1409. 
Protective orders, see § 40-1542. 
Relief for noncompliance, see § 40- ' 

1543. 
State's discovery of defense witnesses, 

see § 40-1523. 

Comment: 
This section is new to federal pro

cedure and is also new to Tennessee pro
cedure. This puts the defendant in as 
good a situation as the state to test the 
credibility of witnesses and can only aid 
in the search for truth at trial. 

The cel'tification by the state allows 
the state to keep the name of a witness 
secret llntil the perpetuation hearing, at 
which time the defendant's lawyer must 
he given time to prepare his cross
examination, Since the time needed will 
vary greatly, no definite time limit is 
set out and the standard is "reasonable
ness." 

However, a major change from the 
proposed federal rule is the allowance of 
a motion by the defendant to perpetuate 
the testimony of the witness. The de~ 
fendant who needs to know who the wit~ 
ness is in order to prepare other aspects 
of his defense or to determine whether 
a plea bargain is advisable, may find out 
the name of the witness before trial. The 
protection of the witness is provided by 
sUbsection (c), allowing the use of the 
record of the perpetuation hearing as 
substantive proof. Thus, instead of al
lowing the use of the record only as to 
the credibility of the witness, it will be 
substantive proof of the facts stated 
therein and any incentive to coerce the 
witness to change his testimony will be 
substal1tially reduced. If the testimony 
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were admissible only as to credibility 
the jury would be instructed as to that 
fact and that they were not to consider it 
as proof. Under this procedure the reo 
corded testimony and any coerced testi. 
mony on the stand will stand equally as 
proof. 

It should be noted that the transcript 
here would not be a deposition, but Would 
be a record of testimony taken before 
a magistrate with full right of cross. 
examination and time to prepare cross. 
examination. This is designed to meet the 
substantial constitutional issue l'aised 
by the confrontation clause. The consti· 
tutionality of such a rule appears to 
have already been decided in regard to 
a much broader rule of evidence in Cali
fornia v. Green, 399 U. S. 149 (1970). 

The use of a deposition to perpetuate 
testimony of an unavailable witness has 
already been approved in many states 
and in this code. See § 40-1706 (use of 
deposition and objections). 

It must he remembered that this sec· 
tion is not as broad as the California 
evidence rule, This section will not make 
all prior inconsistent statements admis· 
sible as proof. Such statements can be 
so used only in a very narrowly defined 
situation. First, the state must certify 
that disclosure "may subject the witness 
or others to physical or substantial eco· 
nomic harm 01' coercion." Second, the de· 
fendant must move to perpetuate the 
testimony in a hearing before the court 
with a full right of cross-examination 
and time to prepare for the cross
examination. Then, if the witness takes 
the stand and changes his testimony at 
trial or if he is unavailable through no 
iault of the state, the prosecution can 
use the pl'ior st<>tement as proof. 

If the testimony is changed and t~e 
prior testimonr used, the defendn!lt 1Y1ll 
have had a rIght of cross-exammation 
and time to prepare for it. The witness 
will be in court to explain his change and 

DISCOVERY 

the jUry I.!an consider both stories. The 
context in which the section operates 
should be kept in mind. The cases in 
which the identity of a witness needs to 
be\ept secret to provide i?r his safety 
should be rare. The potentj,~l for abuse 
by the state should be recognized; how~ 

ever, the state would be deterred from 
using this provision unnecessarily by the 
fact that they will be furnishing defense 
counsel with a copy of the recorded testi
mony which he can use to test the cred
ibility of the witness at trial. 

40.1507. Information not discoverable.-Except as provided in this 
chapter the discovery or inspection of reports, memoranda, or other 
internai state documents made by the district attorney or by law 
enforcement agents in connection with the investigation or prosecution 
of the case or of statements made by state witnesses or prospective 
state witne~ses to agents of the state is not authorized. 

Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
Fed. R. Cr. P. § 16. 
T. C. A. § 40-2044. 

Cross-References: 
Information not discoverable by s'eate, 

see § 40-1524. 

This section is relatively unchanged 
from the present federal rule and is de
signed to protect the work product. 

Subchapter B. Discovery by the state 

40.1521. Documents and tangible objects. - Upon motion of the 
state the court shall order the defendant to permit the state to inspect 
and ~opy or photograph books, papers, documents, photographs, tangi~ 
hIe objects, or portions thereof, whic~ are within the po~session, cu~tody 
or control of the defendant and WhICh the defendant mtends to mtro~ 
duce in evidence at the trial. 

COMMENTS of LAW REVISION COr.1MISSION 

Derivation: , Comment: 
Fed. R. Or" P. § 16. 

Cross-References: 
Continuing duty to disclose, 

1541. 

This section is a modification of pres
ent f.ederal rule 16(c). It changes the 
rule by making the discovery uncondi

see § 40- tioned by a prior request by the de
fendant for discovery. It also eliminates 
the need for the state to prove that the 
objects sought are material. 

Defendant's discovery of documents 
and tangible objects, see § 40-1504. 

Relief for noncompliance, see § 40-
1543. 

40.1522. Reports of examinaiions.-Upon motion ~f the state, the 
court shall order the defendant to permit the state to Inspect and copy 
any results or reports of physical or mental. exan:inations, af:1d of 
scientific tests or experiments made in connectIOn WIth th,: particular 
case, within the possession or control of the def~nd&lUt ~hIch the de~ 
fend ant intends to introduce in evidence at the trIal or WhICh were. pr7-
pared by a witm,!:'!s whom the defendant intends to c1\111 at the trIal If 
the results or reports relate to his testimony. 
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Comment: 
This section parallels § 40-1li~ n)1O}

tecting the work product of the sJiattu. 
This is taken directlv from the bslt amn
tence of present federal rule 16(c). 

Subchapter C. General Provisions 

4~15'4L C'o:ntmuing duty to disclose.-Subsequent to com~Jre 
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fuf'4 21 ~ WHO disrovers additional evidence or the identity of $(nUl-

DISCOVERY § 40-1lid3 

tIollnI ,,;itnossos 01: decides to use additional evidence or witnesses, 
whieh illfol'1lmtionltns been subject to discovery under this chapter, 
shall promptly notify the court of the e.xistence of the additional evi
dence ortllo names of the additional witnesses to allow the court to 
modify it.s pre\lious order for additional discovery or inspection. 

CQ~M~"'S OP LAW REYISION CO:!.r:mSSION 
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Comment: 
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modified to include items JIUlde dillCO'I
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Failure to give insanity defense no
tice, see § 40·1410. 

CODE OF CRIMINAL PROCEDURE 

Comment: 
This is the current federal l'ule and 

gives the court wide discretion in fash. 
ioning relief or a sanction for noncom. 
pliance with this chapter. 

JOINDER, SEVERANCE, AND CONSOLIDATION 

COMMENTS OF LAW REVISION COr.lMISSION 

Derivation: 
. III. Code of Crim. Proc. § 111-4(a). 

Fed. R. Cr. P. § Sea). 
Ky. Rule 6.1S. 

Cross-References: 

Comment: 

§ 40-1603 

CHAPTER 16 

"Complaint" defined, see § 40-105. 
Compulsory joinder of offense, see § 40-

1603. 

Current case law allows joinder of of
fenses where they are charged in differ
ent counts and are of the same character. 
See Cash v. State, 29 Tenn. III (1849) . 
where the defendant was charged with 
t1.le theft of two horses from two indi
vlduals and the theft of a slave from a 
third individual. The court, although dis
~p~roving of the practice, upheld the 
mdlCtment even though the offenses were 
committed at different times. The «same 
or similar character" joinder is omitted 
from . t~is se~tion as a matter of policy 
and Jomder 1S allowed only if the of
fenses arise out of the same criminal 
episode, as that term is defined in § 40. 
1601. 

JOINDER, SEVERANCE, AND CONSOLIDATION 
"Criminal episode" defined, see § 40-

1601. 
"Indictment" defined, see § 40.105. 
"Information" defined. see § 40-105. 
Initiation of prosecution, see ch. 10. 
Felonies and misdemeanors distin-

SECTION. 
40·1601. 
40.1602. 
40-1608. 

40-1604. 

Chapter definition. 
Joinder of offenses. 
Compulsory joinder of prose-

cutions for offenses arising 
out of same criminal episode. 

Joinder of defendants. 

SECTION. 
40-1605. Relief from prejUdicial joinder 

of offenses. 
40-1606. Relief from prejudicial joinder 

of defendants. 
40-1607. Consolidation. 

guished, see T. C. A. § 39-802, as amend
ed. 

Multiple sentences prohibited, see 
T, C. A. § 89-301. as amended. 

"Pl'cscnbllent" defined, see § 40-105. 

40-1601. Chapter definition.-In this chapter, unless the context reo 
quires a different definition, "criminal episode" means all conduct, in· 
cluding criminal solicitation and criminal conspiracy, incident to the 
attempt or accomplishment of a. single criminal objective or schemll1 

even though the harm is directed toward or inflicted upon more than 

40-1603. Compulsory joinder of prosecutions for offenses arIsmg 
~ut of, same c~it~inal ep!sode.~(a) A defendant may be prosecuted 
m. a. smgl~ crmunal actlOn for all offenses arising out of the same 
crlmmal epIsode. 

(b) The state must join in a single criminal action all offenses aris~ one person. 
lng out of the same criminal episode unless: 

COMMENTS OF LAW REVISION COMMISSION t (1) the court ,severs one or more of the offenses pursuant to § 40-
be able to cha:r~e and try the person for ~ 1605; or Derivation: 

all offenses wh1ch he may have commi!- : (2) evidence to establish probable guilt of the offense for whl'ch 
ted in the criminal episode in the one : b 
criminal acti(m. i a BU sequent prosecution is sought was not known to the state at the 

Tex. P. C. Prop. Rev. § 3.01. 
N. Y. Prop. Crim. Proc. Law § 20.10. 

Cross-References: 
Attempt, see T. 

amended. 

'rhe concept of a "criminal episode", time the former prosecution commenced; or 
C. A. § 39·901, as does not affect the determination Ilf i (3) the, offenses are not w,ithin the J'urisdictl'on of a sl'11gle COUl..!.. 

whether more than one offense was corn· _ • ,-" 
mitted in a particular situation. Tennes· i (C)., If a Judgment of guilt IS reversed, set aside~ 01' vacated, and 
see adheres to the common·law view. new.trIal ordered, the s. tao te m. ay not join in the new trial any offense 

uConduct" defined, see T. C. A. § 39-
107, as amended. 

Conspiracy, see T. C. A. § 39-902, as 
amended. 

that for a single criminal act there CSD : d t b b t t d th f 
be only one criminal responsibility. See: reqUire 0 e u 110 Jome In e ormer prosecution unless evidence 

Solicitation, see T. C. 
amended. 

A. § 89-903, as Huffman V. State, 292 S, W. (2d) 738· tQ establish probable guilt of that offense was not known to the state 
('l'enn. 1956): Smith V. State, 159 tren~. I at the time ·~he first prosecution commenced. 

Comment: 
674, 21 S. W. (2d) 400 (19~9). AddI' : 

The definition of "criminal episode" 
must be read in context with the compul
sory joinder of prosecutions requirement, 
§ 40-1603. The purpose of the definition 
is to identify the conduct of a person for 
which, ordinarily, he may be prosecuted 
and punished but once, even though he 
has committed several separately defined 
offenses. Thus, the person will be tried 
and punished only once for his single 
criminal effort. The state, however, will 

tional1y~ statutory mterpretatlOns as to ' 
the number of offenses committed In a ; 
specific situation are not affected. See i Derivation' 

COMMENTS OF LAw REVISION COMMISSION 

Morgan V. State, 220 Tenn. 24'1, 415 ;' T • 
S. W. (2d) 879 (1967): Usary v. State" F~' P. C. Prop. Rev. § 3.02, 
172 Tenn. 305, 112 S. W. (2d) 7 (1988). t t:Il.R. Cr. P. ~ 14. 

The concept of ('criminal episode" ape-: f,l' Y. Prop. Crlm. Proc. Law § 20.20. 
cifically includes preparatory offenses: . Stat. Ann. ch. 38 § 3·8. 
such as criminal solicitation and crim!na! Cross.References: 
conspiracy and extends beyond the pres, A 
ent concept of acts arising out c!. one. dmissitlll of unadjudicated offenses, 
offense. lee T. C. A, § 39-848, as amended. 

40"1602. Joinder of offenses.-Two (2) or more offenses may be-. 
charged in the same indictment, presentment, information or complaint· 
in a separate count for each offense of the offenses charged, whether . 
felonies or misdemeanors or both, if the offenses 8..l'ise out of the same. 
criminal episode. 

th
Aggregation of amounts in multiple 

d
eft!;, see T. C. A. § 39-1908, as amend~ e. 

1 
"Cdminal episode" defined, see § 40-

601. 
JuriSdiction of courts, see ch. 2. 

22~~ltiple and, defective counts, see § 40-

830 

Multiple prosecutions prohibited see 
T. C. A. § 89-302, as amended. ' 

Severance of offenses, see § 40-1605. 

Comment: 
. This sectio~ r~quires a single prosecu. 

~lon and convlctlOn for all offenses aris. 
109 out of the same criminal episode. The 
s~ate may join in a single criminal ac
t10n as many such offenses as it c1100ses 
stating each offense in a separate count 
of the accusation, but it cannot later 
prosecute for other offens(!;:! arising out 
of the same criminal episode unless one 
of the exceptions set out in SUbsection 
(b) applies. 
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§ 40-1604 

Section 40-1603 signifi(.)antly changes 
Tennessee law. The problem now is one 
not of compulsory joinder but of. per
missive joinder. See, e.g., Hardm v. 
State, 210 Tenn. 116, 355 S. W. (2d) 
105, rehearing denied, 210 Tenn. 116, 
356 S. W. (2d) 595 (1962); Usary v. 
State, 172 Tenn. 305, 112 S. W. (2d) 7 
(1938). Section 40-1603 together with 
the expanded concept of "criminal cpi
sod€i," permits the state to prosecute 
a defendant for all related offenses in 
a single trial, and at the same time 
protects the defendant from the harass
ment of separate prosecutions. 

The "criminal episode" concept and 
this section change the present rules that 
allow separate ,prosecutions for con
spiracy and the completed offense; and 
for a lesser included offense following 
conviction of the greater ofl''lnse. See 
e.g., Wheelock v. State, 154 '1'enn. 66, 
289 S. W. 515 (1926) (acquittal of 
larceny not a bar to prosecution for 
accessory before the fact of the same 
larceny). 

The exceptions to the con:pulsory 
joinder requirement in subsectIon (b) 
recognize that under certain circum
stances joinder is unjust or impossible. 

Subsection (b) (1) which derives from 
federal rule of criminal procedure 14, 
permits offense severance just as § 40-
1606 permits defendant severance. Hope~ 
fully however, the courts will construe 
§§ 40~1603 and 40-1605 more liberally in 
the defendant's favor than the federal 
courts have construed rule 14. 

Subsection (b) (2) restates present law 
in recognizing the necessity for an ex
ception to the compulsory joinder rule 

CODE OF CRIMINAL PROCEDUIlE 

when the state is unaware of or cannot 
prove Ol~e or more offenses arising .frolll 
the sante criminal episode. See, eg 
Muzzall v. State, 200 Tenn. 97,290 S. W' 
(2d) 647 (1956) (defendant convicted oi 
possession of alcohol and subsequently 
tried and convicted of pos!:-ession of al. 
cohol which· was not discovered at the 
time of the initial raid); McNulty v 
State, 110 Tenn. 482, 75 S. W. 1015 
(1903) (defendant originally prosecuted 
fOI' assault with a deadly weapon with 
intent to murdel' liable to be later prose. 
cuted for murder if the victim subse. 
quently dies as a result of the assault), 
'1'he term "state" is purposefully broad 
and covers, for example, a peace Officer, 
probation or parole counselor, magis. ; 
tl'ate, and investigatol' employed by a 
prosecutor as well as the prosecuwr 
hlmself. 

Subsection (b) (3) prevents a de. 
fendant from escaping prosecution for a 
more serious offense by securing pl'ose. 
cution at an early date for a less serious 
one. However, subdivision (3) does not 
except from compulso~y joinder offense! 
arising out of the same criminal episode ' 
committed ill, different counties: if a 
former prosecution for one or more of 
these offenses originated in a circuit or 
criminal court, subsequent prosecution 
for nonjoined offenses committed in dif· 
ferent counties is barred. 

Subsection (c) reinforces the compul· 
sory joinder requirement by prohibiting 
the addition at a retrial of offenses aris" 
ing out of the same cl:~minal episode 
not joined in the original trial. The 
prohibition is also included to prevent 
discouragement of appeals. 

40·1604. Joinder of defendants.-(a) Two (2) or more defendants 
may be charged in the same indictment, presentment, information, or 
complaint if they are alleged to have participated in the same act or 
transaction or in the same criminal episode constituting an offense or 
offenses. 

(b) Such defendants may be charged in one or more counts t~· I 
gether or separately and all of the defendants need not be charged!U \ 
each count. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr .. P. § 8(b). 
Ky. Rule 6.20. 
1ll. Code Crim. Proc. § 11l-4(b). 
Uniform Rule 20(b). 

Cross-References: 
"Complaint" defined, see § 40-105. 
"Criminal episode" defined, see § 40-

1601. 

832 

"Indictment" defined, see § 40-105. 
"Information" defined, see § 40·105. 
Initiation. of prosecution, see ch. 10. 4" 
Multiple and defective counts, see § V" 

22g!~erance of defendants,' see § 40·1606, ; 

Comment: 
As in the case of joinder of offenses 

there i~, no current statutory law on 

- -- - - -- - --------~-----~-,____,, ___ rc,____c .-."=;-===~-==;;.;:; ... , __ ._, ~ ____ ~ .. ~. 

JOINDER, SEVERANCE; AND CONSOLIDATION § 40-1606 

joinder of defendants in Tennessee and 
the case law is unclear. This section 
allows defendants to be joined where 
they have participated in the same acts 
or transactions, or in the same criminal 
episode .. This type of joinder is based 
on the same savings of time, effort and 
money as the joinder of offenses dis~ 

cussed above. Where the defendant is 
prejudiced by joinder, his remedy would 
be a motion for severance under § 40-
1606. Of course, where such a motion is 
denied in the face of severe prejudice 
to the defendant, the denial may be 
challenged as a denial of due process. 

40·1605. Relief from prejudicial joinder of offenses.-(a) The court 
on written motion of the district attorney or defendant may sever one 
or more offenses if: 

(1) the motion is filed before the trial begins and the court :finds 
and states for the recol,'d that severance is appropriate to promote a 
fair determination of defendant's guilt or innocence of each offense; or 

(2) the motion is filed during trial with the defendant's consent 
and the court :finds and states for the record that severance is necessary 
to achieve a fair determination of defendant's guilt Dr innocence of 
eacl1 offense. 

(b) In determining whether to sever offenses under subsection (a), 
the court shall consider whether, in view of the number of offenses 
joined and the complexity of the evidence offered or anticipated, the 
trier of facts will be able to distinguish the evidence and apply the 
law correctly to each offense. 

COMMENTS OF LAW REVISION COMMISSION 

J)erivation: 
Tex. C. C. P. Prop. Rev., Art. 36.09(2). 
Fed. R. Cr. P. § 14. 

Cruss·References: 
Joinder of offenses, see §§ 40-1602-

40·1608. 
Severance of defendants, see § 40-

1606. 

Comment: 
This section is intended to more care

fully delineate the factors to be consid
ered by the trial judge in granting sev
erance of offenses. The primary emphasis 

of this Section is on preventing preju
dice to the defendant in the event the 
jury will be unable to distinguish the 
evidence and law as to the separate of~ 
fenses. Subsection 40-1603(b)(1) (com
pulsory joinder for offenses arising out of 
the same criminal episode) exempts a 
severance granted pursuant to this sec
tion from the compulsory joinder re
quirements. Furthermore, severance of 
offenses undeL" this section removes the 
bar to multiple sentences for convictions 
of offenses arising out of the same crimi
nal episode. See T. C. A. § 39-301(1), as 
amended. 

40·1606. Relief from prejudicial joinder of defendants.-(a) Two 
(2) or more defendants who are jointly or separately charged for the 
same offens~ or any offense growing out of the same transaction or 
out of the same criminal episode may be, in the discretion of the court, 
tried jointly or separately as to one or more defendants. In any event 
either defendant may testify for the other or on behalf of the state. 

(b) If, upon timely motion to sever, and evidence introduced there
on, it appears to the court that a joint trial would be prejudicial to any 
defendant, the court shall order a severance to the defendant whose 
joint trial would prejudice the other defendant or defendants. 
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§ 40-1607 CODE OF CRIMINAL PROCEDURE 
t 

COMMENTS OF LAW REVISION COMMISSION I DEPOSITIONS § 40-1702 

; parties, order that the testimony of any prospective witness be taken 
l by deposition and that any de.signated books, papers, documents, photo-
1 graphS, or tangible objects, not privileged, be produced at the same 
,': time and. place, if the testimony of the witness is necessary to prevent 

Derivation: 
Tex. C. C. P. Prop. Rev" Art. 36.09(1). 
Fed. R. Cr. P. § 14. 

Cross-References: 

Subsection (b) is designed to prevent 
prejudice to a defendant r the admis
sion in evidence against \!odefendant 
of a statement or conf-:",_<vl1 mado by 

"Criminal episoile" 
1601. 

that codefendant. The prejudice cannot 
defined, see § 40- be dispelled by cross·examination if the 

codefendant does not take the stand 
This section provides a procedure wher~ 
by tIle issue of possible prejudice can be 
resolved on the motion for a severance, 
The judge may direct the disclosure of 
the confessions or statements of the 
defendants to him for in e::amera inspec
tion as an aid to determining whether the 
possible prejudice justifies ordering sep
arate trial. Under present pl'ocedure sev
erance is within the sound discretion of 
the court and may b~ based on the 
grounds discussed above. See Davis v, 
State, 445 S. W. (2d) 933 (Tenn, Crim. 
App.1969). 

afaiIure of justice, and it reasonably appears that: 
~ (1) the witnes~ may be unable to attend or may be prevented 

Joinder of defendants, see § 40·1604. 
Severance of offense, see § 40-1605. 

Comment: 
Section 40-1606 places relief from pre· 

judicial joinder or consolidation of de
fendants within the discretion of the 
court. This is consistent with present 
law. The prejudice which the defendant 
must show in order to get severance may 
be such miSjoinder as to allow the jury 
to infer criminal disposition or propensi
ty or to allow the jury to cumulate the 
evidence of all cl'imes charged. 

~ from attending a trial or hearing; or 
~ (2) the witness is or may become a nonresident of this state. 
1 (b) If a witness is committed for failure to give bail to appear to r t~stify at a trial or hearing, the court on written motion of the witness t 8nd upon notice to the parties may direct that his deposition be taken 
t at the expense of the state. After the deposition has been subscribed 
! the court may discharge the witness. 
~ 

I 
I-i Derivation: 
j Ky. Rule 7.10. 
j 

COMMENTS OF LAW REVISION COMMISSION 

this and the proposed amendment to the 
federal rules would allow it. 

40·1607. Consolidation.-(a) The court may order two (2) or more 
charges to be tried together if the offenses and the defendants could 

l , Cross-References: 
Bail for material wil,ness. see § 40-

1209. 

Although the United States Supreme 
Court has not directly met the issue, 
the constitutionality of allowing the state 
to take and use depositions under these 
circumstances has been upheld. See West 
v. Louisiana, 194 U. S. 258 (1904); Noe 
v. Commonwealth, 396 S. W. (2d) 808 
(Ky. 1965) ; State ex reI. Drew Y. 
Shaughnessy, 212 Wis. 322, 249 N. W. 
522 (1933). 

have been joined ill a single charge. i 
(b) The procedure ,shall be the same as if the prosecution were I 

under a single charge. I 
I, , 

COMMENTS OF LAW REVISION COMMISSION ~ 

\ 
Derivation: 

Ill. Code of Crim. Proc. § 114·1. 

Cross.References : 
"Charge" defined, see § 40-105. 
Joinder of defendants, see § 40·1604. 
Joinder of offenses, see §§ 40-1602, 

40-1603. 

Comment: 
This section is taken directly from the 

Illinois rule and gives the court the 
power to consolidate separate charges for 
trial. Of course, this section may create 
a problem where the defendant decides 

to waive indictment and jury trial in f 
order to get a tl.'ial before the magis- i 
trate on a misdemeanor while a felony ! 
indictment is pending in criminal court. i 
The criminal court judge could order I 
consolidation and force the defendant to I 
be tried in criminal court. 'l'his may be I 
disagreeable tactically to defense coun· 1 
sel, but it is theoretically permissible I 

since § 40·202 merely gives general seS- ! 
sions courts jurisdiction where su~ l 
rights are waived and does not remove i 
such jurisdiction from the criminal I 
courts. ! 

i 

CHAPTER 17 

DEPOSITIONS 
I 

"Charge" defined, see S 40·105. 
Manner of taking deposition, see § 40-

1705. 
Notice of deposition, see § 40·1703. 
Privilege, see §40-2104. 
Return of charge, see § 40·1113. 
Suhpoena for deposition, see § 40-

1805. 

Comment: 
This is taken directly from the Ken· 

tucky rule with only editorial changes. 
It differs from the federal rule in two 
aspects. One is that nonresidence is made 
a ground for the taking of a deposition 
and the other is that this section omits 
the words "of a defendant" in the fed· 
eral rule and thns allows the state to 
take depositions. 1.'Iany states :now allow 

Current Tennessee law allows the de· 
fendant to take a deposition, but the 
state has no such authority at present. 
The state cannot now take and usc the 
deposition of their key witness if that 
witness is dying or is a nonresident. A 
common situation appears to be where a 
nonresident passing through the state is 
the victim of a crime and does not or 
cannot return later for the ~,"ial. This 
section would allow the state to pteserve 
his testimony as long as the defendant's 
right to confrontation is preserved pur· 
suant to § 40·1702. 

40-1702. Confrontation of state's witnesses.-(a) The order au
thorizing the state to take a deposition shall contain such specifications 
as will fully protect the rights of personal confrontation and cross
examination of the witness by the defendant. 

SECTION. 
40-1701. Authority to take depositions. 
40.1702. Confrontation of state's wit-

nesses. 

SECTION. 
·10-1704. 
'.1O~1705. 
40-1706. 

, (h) The defendant shall be given a reasonable opportunity after 
~. the completion of the direct examination to prepare his cross-examina

tion and shall be given a copy of the transcript of the deposition before 
W~ .' . . Counsel for defendant.! 

Manner of taking depositions~ \ 
Use of depositions and objec- ; 

tions. ' 40·1703. Notice of taking deposition. 
(cy If a deposition is taken at the instance of the statet the state 

shall pay in advance the reasonable expenses of travel and subsistence 
of the defendant and his attorney in attending such examination. 

40-1701. Authority to take depositions.-(a) The court at any; (d) If a defendant is in custody, he shall be produced at the exami
time after the return of a charge may, upon motion and notice to the nation and kept in the presence of the witness d';1ring the examination. 
834 335 
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Derivation: 
Ky. Rule 7.12. 

Cross-References: 
Counsel for defendant, see § 40-1704. 
Discovery, see ch. 15. 
Manner of taking deposition, see § 40-

1705. 

Comment: 
This section is intended to ensure that 

the defendant's right to confrontation 

under the" sixth amendment is protected 
He must be allowed the right to cross: 
examine and object to testimony and 
have the aid of counsel. The provisions 
here parallel those of § 40-1506 (per. 
petuation of testimony of government 
witness). 

The provision regarding expenses will 
ensure that the defendant is not hindered 
in the exercise of his right to confronta. 
tion by the lack of ready capital. 

40-1703. Notice of taking deposition. - (a) The party at whose 
instance a deposition is to be taken shall give to every other party 
reasonable notice in writing of the time and place for taking the deposi
tion. The notice shall state the name and address of each person to be 
examined. 

(b) On mction of a party upon whom the notice is served, the 
court for good cause shown may change the time or place of taking. 

Derivation: 
Ky. Rule 7.14. 

COMMENTS OF LAW REVISION COMMISSION 

no specific time limit is set and the court 
is allowed to determine what is reason· 
able under the circumstances. An abuse 

Cross-References: 
Authority to take depositions, see § 40-

1701. 
Subpoena for deposition, see § 40-1805. 

Comment: 

of this dincretion, not allowing defense i 
counsel adequate time to prepare for a 
deposition to be taken by the state, could 
result in a deprivation of the light to 
confrontation and a violation of the due 

Since these depositions can be taken 
only upon motion and with a court order, 

process clause. 

40-1704. Counsel for defendant.-Upon the application for taking 
depositions, if a defendant is without counsel the court shall advise 
him of his right thereto and assign counsel to represent him unless 
the defendant elects to proceed without counselor is able to obtain 
counsel. r 

Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 

, 

Ky. Rule 7.16. This r,rcvision is necessary in order to I 

give the defendant the effective right to 
Cross-References: 

Appointment of counsel, see § 40-3204. 
Notice of deposition, see § 40-1703. 
Right to counsel, see § 40-3202. 
Waiver of right to counsel, see § 40-

3203. 

confrontation and cross-examination. In 
addition the taking of depositions wo?ld 
certainly be a "critical stage" of .the 
proceedings, thus requiring the appomht. 
ment of counsel in order to afford t e 
defendant the effective assistance of 
counsel. 

40·1705. Manner of taking depositions.-{a) A deposition shall be 
taken in the manner provided in the Tennessee rules of civil procedure. 

336 
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(b)· The court at the request of u defendant may direct that a 
deposition be taken on written interrogatories in the manner provided 
in the Tennessee rules of civil procedure. 

(c) . Whenever it is practicable to do so, the court shall direct the 
deposition to be taken in the county where the criminal case is pending 
and the attendance of witnesses may be compelled by the use of sub
poena. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ky. Rule 7.18. 

Cross-References: 
Civil depositions, see T. C. A. tit. 24, 

ch. 9. 
Subpoena, see § 40-1805. 

Comment: 
The method used in civil actions is 

adopted in order to avoid any unneces-

sary complications with a different pro
cedure. The requirements of the previous 
sections will have to be followed in addi-
tion, to preserve the defendant's consti
tutional rights. Note that only the de
fendant can use w:dtten interrogatories 
since, if they were used by the state, his 
right to confrontation could not be pro
tectGd. Present law allows the defendant 
to take depositions in the same manner 
as in civil actions. 

40·1706. Use of depositions and objectAons.-(a) At the trial or 
upon any hearing, a part or aU of a deposition, so far as otherwise ad
missible under the rules of evidence, may be used if it appears: 

(1) that the witness is dead; or 
(2) that the witness is out of the state of Tennessee, unless it 

appears that the absence of the witness was procured by the party 
offering the deposition; or 

(3) that the witness is unable to attend or testify because of 
sicknes!:.; or infirmity; or 

(4) that the party offering the deposition had been unable to 
procure the attendance of the witness by subpoena. 

(b) Any deposition may also be used by any party for the purpose 
of contradicting or impeaching the testimony of the deponent as a 
witness. 

(c) If only a part of a deposition is offered in evidence by a party, 
any other party may require him to introduce at that time all of it 
which is relevant to the part introduced or may later introduce any 
other parts so relevant. 

(d) Objections to receiving in evidence a deposition or part there.of 
may be made as provided in the Tennessee rules of civ:l procedure. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
~y. Rule 7.20. 

Cross-Refell"ences: 
Civil depositions, see T. C. A. tit. 24, 

ch. 9. 
Evidence and witnesses,'see ch. 20. 
Subpoena, see § 40-1805. 

Comment: 
This reveals the policy behind the al

lowance of depositions. They are to be 

used only where necessary. If the depo
nent is available his deposition cannot be 
used as proof. Thus, it must first be 
shown that the witness may be unavail
able before the cou.~i- ::an order the depo
sition to be taken. But at trial, in order 
to use the deposition as evidence, it 
must be shown that the witness is in fact 
unavailable. If the witness leaves the 
state after his deposition· is taken but 
returns for trial' his deposition can be 
used only for impeachment. 
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CHAPTER 18 ! 

SUBPOENAS 

SECTION. 
40-1801. Authority to issue subpoena. 
40-1802. Form of subpoena. 
40-1803. Subpoena duces tecum. 

SECTION. 
40-1804. Service of subpoena. 
40-1805. Subpoena for deposition. 
40-1806. Failure to appear. ! , 

SUBPOE~AS § 40-1806 

(c) The court on motion made promptlly may quash or modify the 
< subpoena if compliance would be unreasonable or oppressive. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: , . Derivation: 
F"d~ R. Cr. P. § 17(c). 

40·1801. Authority to issue subpoena.-The clerk of the court in 
which a criminal cause is pending shall issue subpoenas, at any time, 
to any county within the state for such witnesses as either the district 
attorney or the defendant may require. 

i 
i, Cross-References: 

T:lis provision is basically the same as 
.!ivil rule § 45.02, with the addition of 
subsection (b). Tennessee law author
izes such a subpoena now. This section 
is not designed as a discovery technique 
since ch. 15 provides fOl' discovery. This 
section is to be used to inspect evidence 
held by witnesses and to :require its pro~ 
ducqon nt trial. 

! Authority to issue subpoena, see § 40-
! 1801. . 
t. })iscovery, see .ch. 15. 
i Motion, see §40-1401. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2408. 

Cross-Referencel.1: 
Penalty for failure to appear, see 

T. C. A. § 39-2311, as amended. 

Relief on failure to appear, see § 40-
1806. 

Service of subopena, see § 40·1804. 

Comment: 
This is the present Tennessee statute, 

It authorizes the clerk to issue subpoenas 
to any part of the state as requested by 
either party. 

40·1802. Form of subpoena.-(a) Every subpoena shall be issued 
by the clerk or other authorized officer~ shall state the name of the 
court and the title of the action, and shall command each person to 
whom it is directed to attend and give testimony at the time and place 
and for the party therein specified. ; . 

(b) The clerk or other authorized officer shall issue a subpoena, 
or a subpoena for the production of documentary evidence, signed but 
otherwise in blank, to a party requesting it, who shall fill it in before 
service. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tenn. Uules of Civil Pl'OC. § 45.01. 
Fed. re. Cr. P. § 17(a). 

Cross-p.:eferencefl : 
Subpoena duces tecum, see § ,40-1803. 

Comment: , 
This is the same as eivil rule § 45,01 

and, as pointed out t'i!, the eommittee C.OUl- \ 
ments to that rule, does not change , 
present procedure drastically. It differs J 
from F. R. Cr. P. § 17(a) in that this 
section omits the provision of the federal 
rule allowing a magistrate to issue a 
subpoena. 

40·1803. Subpoena duces tecum.-(a) A subpoena may command 
the person to whom it is directed to produce the books, papers, docu
ments, or other ol)jects designated therein. 

(b) The court may direct that books, papers, documents, ~r obje~ts 
designated in the subpoena be produced before the court at a ·tlme prIOr 
to the trial or prior to the time when they are to be offered in evidence 
and may upon their production permit the books, papers, document~, 
or objects or portions thereof to be inspected by the parties and their 
attorneys. 

~8 ~ 

40·1804. Service of subpoena.-Subpoenas shall be served by the 
same officers and in the same manner as in civil actions. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40~2415. 

Comment: 
Present law provides that the subpoena 

sh~1l be served by the same officers as 
in civil actions. Tennessee rule of civil 
procedure § 45.03 permits a subpoena to 
be se~ved by anyone authorized to serve 
process. 'rhat same rule provides the 

manner of service: delivering. a copy to 
the person to whom it is directed. 
T. C. A. § 40-2416 provides that in crimi
naL cases service may also be by leaving 
a cony at the person's residence. There 
seenl::i to be no good reason to recognize 
such a distinction between service in 
criminal and civil cases so this section 
brings the criminal procedure in line 
with the civil. 

40·1805. Subpoena for deposi(.ion.-(a) An order to take a deposi
tion authorizes the issuance by the clerk of the court in which the 
LTiminal proceeding is pending of subpoenas for the persons named or 
described therein. 

(b) A resident of this state may be required to give his deposition 
only in the county wherein he resides or is employed or transacts his 
business in person or at such other convenient place as is fixed by an 
order of the court. 

COMMENTS OF I .. AW REVISION COMMISSION 

Derivation: 
Fed. R. Cr, P. § 17(f) (1). 
Tenn. Rules of.Civil Proe. § 4.5.04(2). 

CrOSS-References: 
Authority to issue subpoena, see § 40-

180l. 
Authority to take deposition, see § 40-

1701. 
Manner of taking deposition, see § 40-

1705. 

Comment: 
Subsection (a) is derived from the fed

erlll rule while subsection (b) is the 
Tennessee civil rule. This is no change 
in present law sinee T. C. A. § 40-2428 
now authorizes depositions by the ac
cused in the same manner as in civil 
cases. 

40·1806. Failure to appear.-Upon application of a party aggrieved 
by the failure to appear of a material witness under subpoena, the coUrt 
may in its. discretion grant a continuance or a mistrial as justice re
quires. 

339 



Ilr'~crl" 
I;; -

Ii 
't 
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Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

Comment: 
New. 

Cross-References: 
Bail. for material witness, see § 40-

1209. 
Penalty for failure to appear, see 

T. C. A. § 39-2311, as amended. 
Tamperint with witness, see T. C. A. 

§ 39-2105, as amended. 

Section 40-180!i p~ovid~s that the court 
may grant a mlstnal or continuance if 
a subpoenaed witness fails to appear 
This provision, in conjunction with § 40: 
1209 allowing bail to be taken for rna. 
terial witnesses, should assure that the 
caprice of one person does not. thwart 
the process of crIminal justice. 

CHAPTER 19 

TRIAL 

Subchapter A. General Provisions 

SECTION. 
40-1901. Trial by jury or by judge 

alone. 
40-1902. Bifurcated trial for felonies. 

Subchapter B. The Jury 
40-1921. Number of jurors. 
40-1922. List of jurors furnished de

fendant. 
40-1923. Drawing of jurors' names. 

SECTION. 
40-1924. Alternate jurors., 
40-1925. Voir dire. 
40-1926. Jurors sworn together. 
40-1927. Challenges. 
40-1928. Discharge of juror. 
40·1929. Separation of jurors. 

Subchapter C. The Judge 
40-1941. Disability of judge during trial. 
40-1942. Disability of judge after ver· 

dict or finding of guilt. 

Subchapter A. General Provisions 

40·1901. Trial by jury or by judge alone.-(a) In all criminal cases 
the defendant has the right to a jury trial. 

(b) In an criminal cases the defendant may waive the right to 
jury trial with the consent of the district attorney at any time before 
the jury is sworn. 

(c) Except as provided in § 40·2302, the judge alone shall set the 
punishment in aU cases unless the trial is by jury and, before the jury 
is sworn, it is requested by the defendant that the jury set the punish
ment. 

(d) If the jury returns a verdict of guilty, the defendant may 
withdraw his l'equest that the jury set punishment and submit the 
issue of punishment to the trial judge alone. 

(e) Nothing in this section shall be construed to give the judge the 
power to impose a fine in excess of fifty dollars ($50.00). 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-2310, 40-2504, 40-2525, 

40-2704. 

Cross-References: 
General principles of sentencing, see 

T. C. A. § 3D-806, as amended. 
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Plea negotiation and agreement, 'see 
cn .. 13. I 

Punishment set by jury on plea 0 
guilty, sec § 40-2302. 

Sentencing- combination, see T. C. A. 
§ 39-801),R5 amended. 

Sente)icing hearing, see § 40·2301. 

'TRIAL 

Comment: •. , 
This section, seems complicated but ac

tually contains only three main provi
!Ions. The first is that there will be a 
jury trial, on the question of guilt or 
innocence, unless it is waived by hoth 
defendant and district attorney. The sec
ond is that the judge shall set the pun
Ishment unless it is properly requested 
by the defendant that the jury set the 
punishment. The third provision is clol:le-
1), related to the second and is that no 
jury shall be impaneled merely to set 
p~,nishment. In other words, the jury does 
not set punishment unless a jury de
cided the issue of guilt or innocence. 
The sale exception to this generalization 
Is the pro forma procedure set up in § 40-
2302 to avoid constitutional problems 
with a plea agreement imposing a fine 
in ~xcess of $50.00. 

,~ ,The various circumstances and condi
tions under which one may obtain or 
waive the right to a trial by jury or the 
right to have punishment set by the jury 
are currently found among the T. C. A. 
sections listed as derivations. The various 

§ 40-1902 

factO!S involved .are: whether the charge 
IS.~ z.elony Ot; mIsdemeanor, whether th0 
trIal IS to be m general sessions or crim
inal court, whether the plea is guilty or 
not guilty and whether the trial itself 
is by the jury. The setting of PUilish-. 
ment by the judge or jury is treated 
separately from the finding of guilt or 
innocence by the judge or jury. See § 40-
1902 (bifurcated trial for felonies). 

The requirement of the dIstrict attor
ney's consent to waiver of jury trial en
sures that a defendant may not avoid a 
criminal. court trial by electing to be 
tried before a general sessions judge. 
,The Commission believes that in some in
stances the state has an interest in the 
protections afforded by jury trial. 

Allowing the defendant, by statutf-I, to 
waive Ilis right to trial by jur~ is c(>:nsti
tutional in Tennessee. See Seal" ~. Lut
trell, 221 Tenn. 548, 428 S. W. (2d) "312 
(1968). It is not constitutionally re
quired that punishment be set by a 
jury, except in the caSe of a fine greater 
than $50.00. See Woods v. State, 130 
Tenn. 100, 169 S. W. 558 (1914). 

40-1902. Bifurcated trial for felonies.-(a) In all felony cases the 
issue of guilt or innocence shall first be submitted to the trier of facts. 

(b) If the defendant is found guilty, there shaH thereupon be fur
the.r proceedings on the issue of sentence pu;rsuant to § 40-2301. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tex. C. C. P., Art. 37.D7 (Supp. 1971). 

Crosg-References: 
Discharge of jury, see § 40-1928. 
Instructions for sentencing hearing, 

lee § 40-2103. 
lury, see subch. B. 
Misdemeanors and felonies distin

guished, see T. C. A. § 39-802, as 
amended. 

Notice of exceptional sentence, see 
HO·1410. 

Plea agreement, see § 40·1304. 
Sentencing hearing, see § 40-2301. 
Trial by jury or by judge alone, see 

§40.190~. 

Comment: 
_ Many states have taken action in re

Cf't;nt years to authorize separate and dis
met hearings to determine the proper 

sentence to be imposed on a;1onvicted 
~efendant. While this separate hearing 
ITS otten authorized only in capital cases, 
exas has adopted the procedure for aU 

felony cases. Section 40-1902 requires a 
~eparate sentencing procedure to be used 
In all felony cases in Tennessee. 

This innovative feature makes possible 
increased rationality in the sentencing 
decision. In effect the blindfold created 
by exclusionary rules of evidence is re
moved from the eyes of the jury for the 
sentencing decision. See § 40-2301 (sen
tencing hearing). This section provides 
that, in the event of a jury trial for a 
felony, the jury first hear evidence and 
return a verdict of guilty or not guilty. 
This procedure should greatly simplify 
the jury's task Bnd eliminate the illogi
cal jury process so often observed where 
the punishment is first agreed on and 
the appropriate degree of offense then 
selected. . 

More importantly, however, the sen
tencing decision will for the first time be 
an intelligent exercise of judgment rath
er than an, uninformed and irrational re
sponse to a difficult request. The same 
jury tlll~.t returns a guilty verdict-or the 
judge, if jury, sentencing is waived-will 
immediately, 'and in context of the facts 
of the crime, hear evidence and argu
mp.nt relevant, to the lJroper sentence to 
be imposed. In this hearing evidentiary 
rules designed to avoid prejudicing the 
jUl'~r's decis.ion on the merits are not 
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CODE OF CRIMINAL PROCEDURE: i TRTAL § 40-1925 

applicable. Prior convictions, or the lade .. be instruct.ed in the ge~er~l principles 
of them, character. family status and of sentencmg as a guldehne for the 
commumty standing all are relevant to decision to be made. 

and drawn out by the judge or by some other' person agreed upon by 
the district attorney and the defendant. 

the decision of what sentence to impose. The major concern of those who pres. 
COMMENTS OF LAW REVISION COMMISSION In this way the sentencing authority- ently oppose the use of the bifurcated ' . 

judge or jury-can tailor the sentence to tr.ial in Tennessee has been that, aI. 1 Dlrivation~ Comment: 
fit the defendant's need for rehabilita. though .it may !~prove the quality of the: T C. A. § 40-2506. This is the present statute with the 
tion and punishment and the public's sentencmg deClslOn, the separate hear·: . deletion of the re.ference to the names 
need for protection. The sentencing de· ~ng~ . would require a ?rea~ deal more.i • • being drawn by a child under the age of 
dsion thus made would yet fail to accu- JUdICial and prosecutorlal time than is ; ... ten years 
rately reflect the jury's assessment of now expended under the unitary ~yatem'l!! ' . 
the facts were it not for § 40-2103, pro· Inquiries directed to judges and attor. ;.. • 
viding for more infol'mative jury instruc· neys in Texas, where the system haa i 40·1924. Alternate Jurors.-(a) The court may dIrect that one or 
tions. That section calls for the jury to been in operation for sevel? y~ars, have· '. more jurors in addition to the regular panel be called and impaneled to 
be informed of the law concerning eligi- shown thlS fear to be unJusbfied. The' • • 
bility and grounds for parole. This wm unanimous Texas opinion is that the t SIt as alternate JUl'ors. 
lead less to the imlJ03ition of longer bifurc~te~ tri?l s,Ystem has not s~ow~df; (b) Alternate jurors shall be drawn in the same manner, shall have 
sentences than to a greater awareness by the cl'!mmal Justlce system. One Judge' the same qualifications shall be subJ' ect to the same examination and 
th P hI ' f the purpose and function operatmg under that system boasts of,..' . 
of e pa~ol~c a~d a greater respect for the having the fastest felony docket in the I challenges,' shall take the same oath, and shall have the same functions, 
judicial and corrective processes. Sec- United States. t powers, facilities, and privileges as the principal jurors. 
tion 40-2103 also provides that the jury I, (c) Alternate jurors in the order in which they are called shall i repJace jurors who, before the jury retires to consider its verdict, 

Subchapter B. The Jury: wcome unable or disqualified to perform their duties. 
. ···.n 11 b f t elve (12) but at l (d) If one or more alternate jurors are called, each party is entitled 

40·1921. Number of Jurors.-,.Jurles s a. eo. w .. .) \ to two (2) peremptory challenges for each such alternate juror These 
any tim. e before verdict the pa.:r.~~es may stipula~e In WrItI~g, wIth the1f ... : additional peremptory challenges may.. be used only against a~ alter
approv.~l of the coul't, that the Jury shall conSIst of any llumber Jess. nate juror, and the peremptory challenges allowed by law for l'egulal' 
than twelve (12) and greater than five (5). , jurors may not be used against the altel'nates. 

:, (e) An alternate juror who does not replace a principal juror shall 
COMMENTS OF LAW REVW.ION COMMISSION l.· be discharged when the jury retires to consider its verdict. 

Derivation: itsnlf may be waived. Seale v. Luttrell,{ 
Fed. R. Cr. P. § 23(b). 221 Tenn. 548,428 S. W. (2d) f12 (119d68b)'~ COMMENTS OF LAW REVISION COMMISSION 

It w\Juld seem to follow that 1t wou e ~ . 
permissible to waive the commoll.1awi Derivation: 
jUlY and in~tead consent to be tried ~Yr Tenn. Rules of Civil Proc. § 47.02. 
a ~.tatutol'Y JUry of less than 12. In Wih 

Comment: lirotns the Court indicated that six would: ClOss.References: 
The United States Supreme Court b~ the minimup1 Fermis~ible consis~entl Challenges, see § 40.1927. 

found a provision for a jury of six con- wlth the ~on:>tlt?bol}al. rIght to a JurYf llischarge of juror, see § 40-1928. 
stitutionally permissible in Williams v. and that lImItatIon IS 111c~uded ~cr~. 1 Voir dire see § 40-1925. 

Cross·References: 
Discharge of juror, see § 40-1928. 

Comment: 
This is merely a restatement of the 

present civil rule. There appears to be 
no reason for a different procedure in 
criminal cases, 

Florida, 399 U. S. '78 (19'70). The Ten- The mam purpose for thIS section l~ tOr ' 
nessee Supreme Court has consistently avoid having to impanel a new JUry·. •• • 
held otherwise, interpreting "jury" in where a juror is dis!!harged. without 40·1925. VOIr dire.-(a) The court may permIt the partIes or theIr 
our constitution to mean a common-law sufficient alternates bemg avall~~le. it, attorneys to conduct the examination of prospective jurors or may 
jury of 12. See Grooms v. State, 221 would also solve the probl~m arlSmg IDI 'I If d t ·th . t' 
Tenn. 243, 426 S. W. (2d) 176 (1968). rare cases it! rural. countJ~s when the~ l~e con uc e examma IOn. .., 
However, even the l'ight to a jury trial list of potentIal vemremen 1S exhausted.~ (b) In the latter event, the court shall permIt the partIes or theIr 

. i attorneys to supplement the e:mmination by such further inquiry as it 
40·1922. List of jurors furnished defendant.-The defendant IS en.l, deems proper or shall itself submit to the prospective jurors such addiM 

titled to a list of the jurors summoned, to be furnished him a reasonllble. nonal questions of the parties or their attorneys as it deems proper. 
time before the formation of a jury is commenced. . 

f . COMMENTS OF LAW REVISION COMMISSION 
COMMENTS OF LAW REVISION COMMISSION f Derivation: the examination or he can allow the at-

Comment: f Tenn. Rules of Civil Proc. § 47.01. torneys to do it. If the judge does con~ 
Thie is the present statute. 1 CO"''''ent.' duct the voir dire examination, he must 

• ~.... allow the attol'neys to supplement it or 
• • , • • hall~ The Tennessee civil rule provides for al1o\v them to request that he ask sup-

40-1923. Drawmg of Jurors names.-The names of the Jurors s : the same procedure as the federal crimi- p1emental questions. The defendant has 
be written on separate scrolls and placed in a box or other receptacler lail'llle. It allows the judge to conduct no constitutionsl :right to have the ex-
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Derivation: 
T. C. A. § 40-2505, 
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amination conducted by his attorney. c9u.rts local.rul~s have bee~ adopted pro. 1:) • WIIer:1 

United States v. Kline, 221 F •. J. Supp. vldmg f01' all Juror examlllations to be ' ness, ~ 
77d (D. Minn. 1963). ~one br the judge. Presumably the I thecal, 

This provision should allow the judge Judges In each county could adopt such ~ entire 1 
to speed up the jury selection process a local rule but it should be emphasized " tejllacll 
where he feels it necessal'y but does not that neither this section nor the civil'1 triOf'athl'e'j" 
require him to remove all voir dh'e ex- ru~e l'~quire t~at ~he judge conduct the . 
amination from counsel. In Sbme federal vOIr dIre exanllnatIon. o. mony 

12 juri 

40-1926. Jurors sworn together.-In impaneling a jury the court,' 
shall not swear any of the jurors until the whole number are selected' , 
for a jury.' 

Derivation: 
T. C. A. § 40-2511. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
Current T. C. A. § 40-2511 applies only 

to the trial of felonies. This section pro.' 
vides for application tt' any jury. " 

40-1927. Challenges.-(a) In the trial of criminal cases every 
party may challenge any juror for cause. 

(b) The peremptory challenges of jurors shall be as follows: 
(1) In the trial of capital cases, the state and each defendanL ,', 

shall be allowed fifteen (15) peremptory challenges. I) 

" I 
40.1 

capitt. 
separ 
Jiber~ 

(b' 
until 

'. (c, 
the ~ 
mem 

(2) In the trial of all other felonies, the state and each defendant· 'l 
'1 Cr9S. 

shall be allowed eight (8) peremptory challenges. ; C J 

(3) In the trial of misdemeanors, the state and each defendant.".,,~. " as :11, 
shall be allowed three (3) peremptory Challenges." 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2510. 

Cross-References: 
Challenge for cause, see T. C. A. § 22-

301, et seq. 
Voir dire, see § 40-1925. 

Comment: 
This section retains the number of 

peremptory challenges for each de-

fendant in capital cases and other feloi:' ;: 
nies at 15 and 8 respectively. Tbe: 
number allowed the state in each case! 
is increased to equalize the number inl . 
all cases. The number in misdemeanor; 
cases remains the same as in the presen~, " 
statute. What constitutelii a challenge foil 
cause is governed by T. C. A. § 22·301'1 
et seq. "~ , 

It 
l! 

" ~. 

40-1928. Discharge of juror.-(a) If an individual juror be dis!; 
charged by the court, he may be replaced by an alternate juror. !~ 

(b) If there is no alternate, the entire jury shall be discharge~ 
unless a jury of less than twelve (12) is stipulated to pursuant to § 40~ 
1921. j 

(c) A final adjournment of the court discharges the jury. r 
. (d) 1:1 all cases where a jury is legally discharged the case ma~ b1, 

trIed agam. r 
j, 
1J! 

COMMENTS OF LAW REVISION COMMISSION !, 

Comment: 1i Derivation: 
T. C. A. §§ 40-2513-40-251.5. 

344 

Subsection (a) is present law; how.~ 
ever, subs2ction (b) changes present la~: ,. 
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tTRIAL 

'Where a juror is discharged due to ill
T. C. A. §§ 22-238 and 40,25la give 
urt the choice of discharging the 
jury or f 'Ipaneling an individual 

~ 40-1942 
, . 

ing heard testimony op.ce and would be 
comparing it ,with that given the second 
time. This section wou~d require t:4e com- "" 
plete c,lischarge 01 the jury in such a 
case unless the stipulation to proceed 
with a smaller number is made. Of 
course, the court can avoid the problem 
by selecting enou'gh' alternates. 

.,replacement jUI'orand restarting the 
~lrial. This could allow a jury where 11 
:ilof the 12 jurors had heard different testi
~DlOny than thp, replacment. Eleven of the 
,l12 jurors would be in a position of hav-

i: 40·1929. , Separation of jurors.-(a) In all criminal cases oth~~; t~an 
~capital feloni~s, the trial judge, in his discretion, mar permit )\1rors to 
'~separate at tImes when they are not duly engaged In the trlal or de-
'!liberations of the r.ase. '_ 
.f (b) In capital felonies the jury shall be kept togethe;r at alLtJme<l 
;juntil discharged. "~,.: 
'I' (c) When a jury composed of both sexes must be kept together, 
,the male members of the jury may be separated from the female 

',niembers and each sex kept together in charge of an officer of like sex. 
'l ;1 COMMENTS OF LAW REVISION COMMISSION 

. #Derivation: Comment: l T. C. A. §§ 40-2526-40-2528. Under the present law jurors may sep-
, 1J Ky. Rule 9.66. arate only where the offense is punish-
) ~ able by less than ten years. Under § 40-
'{Cross.References: 1929 separation is within the discre-
:~,~ Capital murder, see T. C. A. § 39-1105, tion of the court in all except capital 
:<a8 amended, cases. 
i 
1 Subchapter C. The Judge 

'~. 40·1941. Disability of judge during triaI.-If by reason of death, 
~sickness, or other disability the judge before whom a jury trial has 
{commenced is unable to proceed with the trial, ,any other judge regu
;ilarly sitting in or assigned to the court, upon certifying that he 'has 
;tfamiliarized himself with the record of the trial, may proceed with and 
.;~nish the trial. 
~I' :'~i COMMENTS OF LAw REVISION COMMISSION 

{Derivation: trial begins. Presently T. C. A. § 17'-225 
;1; Fed. R. Cr. P. § 25(a). allows the attorneys present to elect a 

" Cross·Refflrences: allows the governor to appoint a special i"· pro tempore judge. T. C. A. § 17-222 

, ; Appointment of special judge by gov- judge to fill a vacancy. This procedure 
, ,ernor, see T. C. A. § 17-222. would' seem to be a simple and efficient 
: ji Electiol1 of special judge by attO);neys method for handling temporary disabili
, ntl flee T. C. A. § 17-225. ties where the duration of the disability 

ial by jury or judge alone, see § 40- is uncertain. Of course, in counties hav-
1. ing only one criminal court judge the 

I present procedures ',,"ould have to be 
~'lcommel1jt: used. 
;,' t This 13ection allows the substitution of 
: !~dges where one is disabled after the 
t. , 

[t) 40~1L942. Disability of judge after verdict or findi,r.g of guilt.-If by 
:' ~a80J~ 01 absence, death, sickness or other disability the judge before 

,< 
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§ 40-2001 CODE OF CRIMINAL PROCEDURE 1 
whom the defendant has been tried is unable .to perform the duties to 
be performed by the court after a verdict or finding of guilt, any other 
judge regularly sitting in or assigned to the court may perform those 
duties, but if such other judge is satisfied that he cannot perform those 
duties because he did not preside at the trial or for any other reason, 
he may in his discretion gI'Rnt a new trial. 

COMMEN'l'S OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 25(b). 
Ky. Rule 11.32. 

is permanently disabled after verdict but 
before the disposition of a 'motion for 
new trial the motion for new trial is 

I 
EVIDENCE. AND WITNESSES § 40-2004 

40·2002. Defendant as witness.-(a) In the trial of all criminal 
cases the defendant may, at his own request but not otherwise be a 
competent witness to testify. ' , 

(b) The failure of the defendant to make such' request and to 
testify in his own behalf shall not create any presumption against him. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
.Subsec. (a): T. C. A.·§ 40-2402. 
Sllbsec. (b): T. C. A. § 40-2403. 

Comment: 

T. C. A. § 17-117. automatically granted. Section 40-1942 
allows another judge of the same court 
to either grant Ol" deny the motion. This 
section and the preceding one, wllile • 
rarely needed, will become more imp or· '~~.' 
tant as trials become longer. Both sec· . 
tions provide an opportunity to avoid a 
new trial where a substitute judge is ~.'. 
available. N 

f $; Cross-References: 
Exclusion of witnesses, see § 40-2003. 
Witness immunity, see § 40-2004. 

Section 40-2002 combines two present 
statutes. There is no requirement that 
the defendant testify first for the de
fense if he chooses to testify. See com
ment to § 40-2003. Cross·References : 

Bifurcated trial for felonjes, see § 40-
1902. 

Trial by jury or by judge alone, see 
§ 40-1901. 

Comment: 
This section changes the present law. 

Under T. C. A. § 17-1l.7, where the judge 

CHAPTER 20 

EVIDENCE AND WITNESSES 

1 
l 
f , 
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Subchapter A. General Provisions 

SECTION. 
40-2001. 

<10-2002. 
40-2003. 
40-2004. 
40-2305. 
40-2006. 

Appiication of civil rules of 
evidence. 

Defendant as witness. 
Exclusion of witnesses. 
Witness immunity. 
Proof of incorporation. 
Exceptions unnecessary. 

SECTION. 
40-2023. 
40-2024. 
40-2025. 

I 

summons. ' 

Issuance of summons. i 
or. dering witness into custody, It. 
Penalty for failw:e to obey . 

40-2026. Certificate recommending sum· 
mons of witness from an· 

40-2027. Witness fees - Failure to tes· i other state. 1\' 
tify after coming into state, 

40-2028. Immunities of witnesses en· . 
Subchapter B. Securing the Attendance tering or' passing through " 

of Witnesses state on summons. . 
40-2021. Subchapter definitions. 40-2029. Uniformity of construct.ion, t .... 
40-2022. Hearing on summons of wit-

ness to testify in another 
state. t 

40.2001. Application of civil rules of evidence.-The rules of ~v~ •• ,' 
dence and competency of witnesses are the same in criminal as in Civil . 

cases, unless otherwise provided in this title. '; 

COMMENTS OF LAW REVISION COMMISSION t 

40·2003. Exclusion of witnesses.-(a) If either a defendant or the 
state requests it, the judge may exclude from the hearing or trial any 
witness of the adverse party not at the time under examination, so 
that he may not hear the testimony of the other witnesses. 

(b) This provision shall not apply to the defendant, the attorneys 
In the case, or the chief prosecuting witness so designated by' the dis
trlct attorney. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Ky. Rule 9.48. 

Cross·References: 
Defendant as witness; see § 40-2002. 
Exclusion of defendant, 'see § 40-115. 

Comment: 
This section adds to statutory pro

cedure D. provision for "putting the wit
nelllles under the rule." The "rule" in 
Tennessee rests on the common law. 
Various exceptions have been made' to 
the rule. The parties to a lawsuit are 
now excepted by statute, T. C. A. § 24-
IO?, as well as by the common law, and 
thIS section also exempts parties. This 
exemption raises the problem of defin
Ing "parties" in a criminal proceeding. 
More precisely the question is whether 
the district attorney is the only party 

vl0th~r than ~he de!en~ant or whether the 
ctim 01' mvestIgatmg officer is also 

a party. In the case of Hughes v. State, 
126 Tenn. 40, 148 S. W. 543 (1912), the 
court found that a detective working for 
the district attorney's office was a party 
and was entitled to remain in the court
room to aid the prosecuting attorney but 
that, if he did so, he should testify first. 
This was based on the court's belief that 
the state was entitled to the assistance of 
such a witness. If the state is entitled to 
such assistance, there is no reason to 
restrict it to an employee of the district 
attorney's office. This section, in effect, 
allows the state to choose the witnesJ it 
desires to help with the case and desig
nate that person chief prosecuting wit
ness. 

This section complies with the recent 
Supreme Court decision declaring uncon
stitutional T. C. A. § 40-2403, which re
quired the defendant to testify first for 
the defense if at all. See Brooks v. Ten
nessee, 406 U. S. 605 (1972). 

40·2004. Witness immunity.-(a) In any trial in a court of record, 
Penalty for failure to appear, see th.e court on motion of the district attorney may order that any material 

T. C. A. § 39-2311, as amended. tn 
Subpoenas, see ch. 18. WI ess be granted immunity from all prosecution or punishment on 

Derivation: 
T. C. A. § 40-2401. 

Cross-Refei"ences: 
Compensation of witnesses, see § 40-

3403. 
Competency of partiesll see T. C. A. 

§ 24-103. 
Defendant as witness, flee § 40-2002. 

346 

Comment: 1) account of any testimony or other evidence he may be required to pro-
'l'his merely restates the presen>la~ duce, 

and makes it clear that the rules of eV!' .(b) An order of immunity shall forever be a bar to prosecution 
der'e anll competency are generally the • 
sawe in criminal as iI). civil cases. i: agamst the witness for any offense, except for perjury committed in 
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§ 40-2004 CODE OF CRIMINAL PROCEDURE ¥ 

the giving of such testimony, shown in whole 'or in part by such testi
mony 01' evidence. 

(c) Except as provided in subsection (d), any witness who having 
been granted immunity refuses to testify or produce other evidence 
shall be in contempt of court and subject to proceedings in accordance 
to law. 

(d) No witness shaU lJe compelled by contempt proceedings to dis. 
close communication or informativH protected by common~law or statu. 
tory privilege. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsecs. (a)-(c): 111. Code of Crim. 

Subsea. (d): New. 

Proc. §§ 106-1-106-
8. 

! 
I 
! 
I 
!. 
~ 

EVIDENCE AND WITNESSES 

sychiatrist relationships. The lawyer~ 
~ient and the accountant-client relation
ships ate also protected by statute, 
T. C. A. §§ 29-805 and 62-114. The 

§ 40-2021 

spousal privilege is deeply entrenched in 
case law. See Hanvy v. State, 385 S. W. 
(2d) 752 (Tenn. 1965). These privileges 
are preserved by this subsection. 

40.2005. Proof of incorporation.-(a) It shall not be necessary for 
the state to prove the incorporation of any corporation mentioned in 
the charge unless the defendant controverts such incorporation by 
pretrial motion. 
. (b) It the existence of a corporation is so controverted, the charter 
of the corporation or a legally authenticated copy of the charter shall 
be prima facie evidence of the existence of the corporation. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-2439-40-2440. 

Criminal responsibility of corporation, 
see T. C. A. § 39-522, as amended. 

Cross-References: i Cross-References: 

many state criminal acts are also prose. 
cutable as federal tax evasion. However, 
the United States Supreme Court in the 
case of Murphy v. Waterfront Commis. 
sion of New York Harbor, 878 U. S. 52 
(1964), held that the fifth amendment 
protection against self-incrimination for. 
bids the use in a federal prosecution of 
testimony compelled by use of a grant of 
immunity by the state. If Tennessee 
grants immunity from all pros2cution 
by the state for a given act the person 
who is thus forced to testify may still be 
prosecuted for the act in federal court , 
but neither his compelled testimony nor 
any of the fruits of such testimony can 
be used against him. 

Comment: 
Accountant-client privilege, see T. C. A. 

§ 62-114. 
Attorney-client privilege, see T. C. A. 

§ 29-305. 
Newsman's privilege, see Tenn. Pub. 

Acts 1978, ch. 27. 
Perjury, see T. C. A. § 39-2202, as 

amended. 
Priest-penitent privilege, see T. C. A. 

§ 24-109. 
Psychiatrist-patient privilege, see 

T. C. A. § 24-112. 
Psychologist-patient privilege, see 

T. C. A. § 63-1117. 
Witness immunity in grand jury pro

ceedings, see § 40-1111. 

Comment: 
Present Tennessee law provides a 

mandatory grant of immunity for tOf5ti
mony before the grand jury, T. C. A. 
§ 40-1623. This section broadens the scope 
of the use of immunity to include most 
criminal trials. As a safeguard it re
quires the district attorney to move for 
a grant of immunity and the court to 
concur in the judgment that the im
munity is necessary. This provision 
should aid attempts to prosecute organ
ized crime in Tennessee. 

This type of transactional immunity 
statute has recently been upheld by the 
Supreme Court in Kastigar ." United 
States, 406 U. S. 441 (1972). 

Section 106-4 of the Illinois Code of 
Criminal Procedure, omitted from this 
section, provides that the court shall not 
grant the order and immunity where it 
appears that the testimony could make 
the defendant liable to prosecution by 
the United States. At one time this was 
necessary to afford the defendant his 
constitutional protection against self
incl'imination. This practically nullified 
the states' power to grant immunity since 

348 

Subsection (d) makes clear that st~t. 
utory and common-law privileges apply 
to grand jury investigations. 'fennessee 
has recently provided a limited statutory 
privilege for the confidential sources of 
newsmen. Tenn. Pub. Acts 1978, ch. 27. 
As a matter of constitutional law, the 
newsman's privilege does not exist. 
Garland v. Torre, 259 Fed. (2d) 545 
(2nd Cir.), cert. denied, 858 U. S. 910 
(1958). Fourteen states, however, have 1 

provided for the privilege by statute, one 
as early as 1896. Ala. Code,' tit. 7, § 370 
(1958); Ariz. Rev. Stat. Ann. § 12.22i~ 
(Supp. 1966); Ark. Stat. Ann. § 43.9"0 
(1964) ; Cal. Evidence Code § 10, 
(1966); Ind. Burns' Ann. Stat. § 2-1788; I 

Ky. Rev. Stat. § 421.100 (1968); La. RMev
d
, < 

Stat. §§ 45:1451-1454 (Supp. 1965);S t' 
Code Ann. Art. 85, § 2 (1965); Mich. ta. 
Ann. § 28.945(1) (1954); Mont. Rev. COdJe 
§ 98-601-1, 93-601-2 (1964); N'A 29' 
Stat. Ann. § 2A:84A-21, 2A:84· 
(Supp. 1966); N. M. Stat. Ann. § 20-1· 
12.1 (1958, SupP. 1957); Ohio Rev. Cod~ 
Ann. §§ 2739.04, 2739.12 (Supp. 11~~~)' 
Pa. Stat. Ann. tit. 7, § 330 (Supp. .' 
See generally, D'Alemberte, JournalIsts 
Under the Axe: Protection of Confiden. 
tial Sources of Information, 6 Harv. J, 
Leg. 307 (1969). " 

Present law, T. C. A. §§ 24-109-;24. 
112, provides privileges for commuDlcad 
tion resulting from the clergyman an 

Authorized punishment for corpora
tion, see T. C. A. § lW~8(Jl, as amended. 

This is basically present law. 

40-2006. Exceptions unnecessary.-(a) Formal exceptions to rul. 
ings QT orders of the court are unnecessary. It is sufficient that a party, 
at tiile time the'ruling or o1'der of the court is made or sought, makes 
knoiwn to the court the action which he desires the COUl·t to take or 
llIDv1?jection to the action of the court and, on request of the court, his 
grounds therefor. 

(b) If a party has no opportunity to object to a ruling or order at' 
the time it is made, the absence of an objection does not thereafter 
prejudice him. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Tenn. Rules of Civil Proc. § 46. 

Cross-References: 
Appeal, see ch. 24. 
Motion for pretrial determination of 

admissibility of evidence, see § 40-1407. 

Comment: 
This is the civil rule and should make 

the criminal procedure more consistent 
with the civil without adversely affect
ing either party's rights. 

Subchapter B. Securing the Attendance of Witnesses 

40·2021. Subchapter definitions.-In this subchapter, unless the con
text requires a different definition: 
.,. (1) "State" includes any territory of the United States and the 

District of Columbia. 
(2) "Summons" includes a subpoena, order or other notice re

qUiring the attendance of a witness. 
(3) "Witness" includes a person whose testimony is desired in 

any proceeding or investigation by a grand jury or in a criminal action} 
prosecution or proceeding. 

S49 

.~. 



'~l ~--- -

(J 

; t 

! .~ 

§ 40-2022 CODE OF CRIMINAL PROCEDURE 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-2430. 

Cross-References: 
Subpoena, see ch. 18. 

This subchapter is the Uniform JJaw 
to Secure the Attendence of Witnesses 
from Within or Without a State in ' 
Criminal Proceedings and does not de
part from present law. 

EVIDENCE ·AND WITNESSES § 40-2027 

ingj and the judge at ~he hearing, being satisfied of the desirability of 
such custody and delIvery, for which determination the certificate 
shall be prima facie proof, may, in lieu of issuing subpoena or summons 
order that said witness be forthwith taken into custody a;nd delivered 
to an officer of the requesting state. . . 

f 
40·2022. Hearing on summons of witness to testify in another state. ~ Derivation: 

-If a judge of a court of record in any state, which by its laws has! . T. C. A. § 40-2433. 

COMMENTS OF LAW REVISION COMMISSION 

made provision for commanding persons within that state to attend:: 
and testify in this state, certifies under the seal of such court that! 40·2025. Penalty for failure to obey summons.-If the witness who 
there is a criminal prosecution pending in such court, or that a grand f is summoned as provided in §§ 40-2022-40-2024, after being p~id or 
jury investigation has commenced or is about tocommence1 and that ..• tendered by some properly authorized person the sum of ten cents 
a person being within this state is a material witness in such prosecu. f (10¢) a mile for each mile by the ordinarily traveled route to and from 
tion or grand jury investigation, and that his presence will be required· the court where the prosecution is pending, and twenty-five dollars 
f<;>r a specified number of days, upon presentation of such certificate to [ ($25.00) for each day that he is required to travel and attend as a 
any judge of a court of record in the county in which such person is f witness, fails without good cause to attend and testify as airected in 
found, such judge shan fix a time and place for a hearing, and shall I the. summons, he sha~l be punishe~ in the manner provided for the 
make an order directing the witness to appear at a time and place; punIshment of any WItness who dIsobeys a summons issued from a 
certain for the hearing. I court of l'ecord in this state. . 

COMMENTS OF LAW REVISION COMMISSION I 
Derivation: 

T. C. A. § 40-2431. 
I 

40·2023. Issuance of summons.-If at a hearing the judge deter· I 
mines that the witness is material and necessary, that it will not cause i 
undue hardship to the witness to be compelled to attend and testify in ; 
the prosecution or a grand jury investigation in the other state, and: 
that the laws of the state in which the prosecution is pending, or grand 1 
jury investigation has commenced or is about to commence (and of any ; 
other state through which the witness may be required to pass by t 
ordinary course of travel), will give to him protection from arrest and; 
the service of civil and criminal process, he shan issue a summons, with i 
a copy of the certificate attached, directing the witness to attend and ~ 
testify in the court where the prosecution is pending, or where a grand 
jury investigation has commenced or is about to commence at a time 
and place f:?pecified in the summons. In any such hearing the certificate 
shall be prima facie evidence of all the facts stated therein. 

Derivation: 
T. C. A. § 40-2432. 

COMMENTS OF LAW REVISION COMMISSION 

i 
I 

40-2024. Ordering witness into custody.-If said certificate re~om·; 
mends that the witness be taken into immediate custody and delivered: 
to an officer of the requesting state to assure his attendance in the re- ! 

questing state, such judge may, in lieu of notification of the hearing, ; 
direct that such witness be forthwith brought before him for said hear- ; 

850 

• COMMENTS· OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2434. , 

Cross-References: 
Penalty for failure to anpear, see 

T. C. A. § 39-2311, as amended. 

40·2026. Certificate recommending summons of witness fro~ another 
state.-If a person in any state, which by its laws has made provision 
fo~ ~ommanding persons within its borders to attend and testify in 
cnmmal prosecutions, or grand jury investigation commenced or about 
~ c~mmence in this stat~, is ~ material witness in a prosecution pend
mg. ill a court of record I~ thIS state, or in a grand jury investigation 
WhIC~ has comm~nced or IS about to commence, a judge of such court 
may lssue a certificate under the seal of the court stating these facts 
and.specifying .the number of days the witness will be required. Said 
certlficate may mclude a recommendation that the witness be taken into 
~mediate custody and delivered to an officer of this state to assure 
~8 attendance in this state. This certificate shall be presented to a 
judge of a court of record in the county in which the witness is found. 

COMMENTS OF LAw REVISION COMMISSION 
Derivation: 

T. C.A. § 40-2435. 

40-20~7. W~tness fees-Failure to testify after coming into state • .;... 
If the WItness IS summoned to attend and testify in this state, he shall 
be ~end.ered the sum of ten' cents (10¢) a mile for each mile by the 
Ordlllal'lly traveled route to and from the court where the prosecution is 
pending, and twenty-five dollars ($25.00) for each day that he is re-
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CODE OF CRIMINAL PROCED1l!!E I 
quired to travel and attend as a witness. A witness who has appeared I 
in accordance with the provisions of the summons shall not be required t 
to remain within this state a longer period of time than the period t 
mentioned in the certificate, unless otherwise ordered by the court. t 
If such witness, after coming into this state, fails without good cause 
to attend and testify, as dIrected in the summons, he shall be punished I 
in the manner provided for the punishment of any witness who dis. 
ob~ys a summons issued from a court of record in this ~tate. I 

§ 40-2028 

Derivatiun: 
T, C. A. § 40·2436. 

IJOMMENTS OF LAW REVISION COMMISSION 

Cross·References: 
Penalty for failure to appear, see 

T. C. A. § 39·2311, as amended. 

40-2028. Immunities of witnesses entering or passing through state 
on summons.-(a) If a person comes into this state in obedience to 

.I 
i 

f 

a summons directing him to attend and testify in this .state, he shall ! 

not, while in this state pursuant to such summons, be subject to arrest 
or the service of process, civil or criminal, in connection with matters 
which arose before his entrance into this state under the summons. 

(b) If a person passes through this state while going to another 
state in obedience to a summons to attend and testify in that state, 
or while l'eturning therefrom, he shall. not, while so passing through 
this state, be subject to arrest or the service of process, civil or criminal, 
in connectior. with matters which arose before his entrance into this 
state under the summons. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2437. 

40-2029. Uniformity of construction.-This subchapter shall be so 
interpreted and construed as to effectuate its general purpose to make 
uniform the law of the states which enact it. 

COMMENTS OF LAW REVISION COMMISSION 

INSTRUCTIONS § 40-2103 

or supplemental instructions which shall be ruled upon by the court 
before the final argument. The judge shall indorse his decision lin the 
request. 
. (b) A copy of the requel;ts denied shall be filed with the papers in 
the case. 

(c) In capital cases by jury, the judge shall give no instructions on 
the law which have not first been reduced to writing. The instructions, 
including any requests for instructions granted by the court, shan be 

. read verbatim to the jury and a copy given to them which they shall 
take with them upon their retirement. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): New. . 
Subsecs. (b), (c): T. C. A. §§ 40-2516, 

40-2517. 

Cross· References: 
Trial by jury or by judge alone, see 

§ 40·1901. 

Comment: 
This section alters present procedure 

by requiring written instructions only in 
.. ' . 

capital cases. With the advent of trial 
transcripts in aU felony cases, the need 
for written instructions to preserve the 
record has disappeared. Requests for 
supplemental instructions must be writ
ten. however, and ruled on beforll final 
argument. . . , 

The word "instruction" is used instead 
of thi} traditional "charge" to avoid con
fusion with charge as it is used through
out this code to mean indictment, pre
sentment, complaint and information. 

40·2102. Instructions on lesser included offenses.-If the offense 
ch~ged includes one or more lesser included offenses, the judge shall 
instruct the jury as to all of the law of each offense included in the 
charge and covered by the proof, without any request on the part of 
the defendant to do so. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation. : 
T. C. A. § 40-2518. 

Cross· References: 
"Charge" defined, see § 40-105. 
"Lesser included offense," defined, see 

§ 40-2203. 

Requests for special instructions, see 
§ 40-2101. 

Comment: 
This is present T. C. A. § 40-2518 with 

only minor changes to allow its applica
tion to misdemeanors. 

Derivation: 
'r. C. A. § 40-2438. 

40-2103. Instructions for sentencing hearings.-In sentencing hear
ings by jury, at the conclusion of presentation of proof and argument 

" the judge shall jnstruct the jury as to: 

CHAPTER 21 

INSTRUCTIONS 

SECTION. 
40-2101. Jury instructions and requests. 
40-2102. Instructions on lesser included 

offenses. 

SECTION. 
40-2103. Instructions 

hearings. 
40-2104. Instructions 

fense. 

(1) the general principles in sentencing as set out in § 39-806, as 
amended; and 

(2) possible sentencing combinations for the offense of which 
defendant was convicted; and 

(3) the law concerning eligibility and grounds for parole as found 
for .sentencing. in §§ 40-2821, 40-2822 and 40-2826. 

on insanity de- . 

40-2101. Jury instructions and requests.-(a) The parties s~a.n be . 
giv'm a reasonable opportunity to submit written requests for addltlOnal . 

Derivation: 
New. 

COMMENTS 01' LAW REVISION COMMISSION 

Cross-References: 
Bifurcated trial for felonies, see § 40-

1902. 
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§ 40-2104 CODE OF CRIMINAL PROCEDURE H VERDICTS § 40~2~!O8 

Election of jury sentence, Bee § 40-
1901. 

General principles in sentencing, see 
T. C. A. § 39-806, as amended. 

Grounds for parole, see § 40-2826. 
Parole eligibility, see §§ 40-2821, 40~ 

2822. 

and the off~nder's prior convictions reo< t~ dence for the prosecution or at the close of all the evidence, the court 
quires conve1:sely that the jury b~ in'l~ IS of the opinion that the evidence is insufficient to warrant a convic
formed of tbe effects of the various sen· (t' 
~encing alte}>:nl'-tives available to it. The : Ion. 
Jury, when .,t IS chosen by the defendant 1; , 
to impose s,.mtence, should be given ade. , COMMEN'l'S OF LAW REVISION COMMISSION 
quate information to intelligently per. : 

Sentencing combinations, see T. C. A. 
§ 39-805, as amended. 

Sentencing hearingl see § 40-2301. 

Comment: 

form this :I!unction. In effect, this pro. 'Derivation: 
vision and ~he relaxed evidence rules of ' T. C. A. § 40·252!t. 
§ 40-2301 J'r,!ake the jury aware of the ,t' 
same factols a judge would weigh in 1 i 
making the e;entencing decision. fi 

Comment: 
This is a recently (1968) passed stat

ute and corresponds with the motion for 
judgment of acquittal under the federal 
procedure. 

This section is necessitated by the pro
vision in § 40-1902 for a separate hearing 
for the purpose of impOSing an appro
priate sentence on a convicted defendant. 
The policy behind that provision, taldng 
the "blindfold" off the jury as to the 
circumstances surrounding the offense 

The "general principles in sentencing" 11' 

~n:id:fi~~ ~O!~h~:s~~gt~J~~~ \~~ t~l. 'i 40·2202. Multiple and defective counts.-(a) If a charge states 
iOllS alternatives available to it under more than one count, a verdict shall be rendered on each offense charged. 
the "sentencing combinations" instruc. 
tion. (b) A dismissal or not guilty verdict as to one or more counts in 

: the charge shall not invalidate a guilty verdict as to any other count 
; or counts in the charge. 

40-2104. Instructions on insanity defense.-If evidence js admitted, ,~;, 
on the defense of insanity, the judge shall instruct the jury: 

(1) as to the law governing the defense of insanity as set out in Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

§ 39-601, as amended; and ' New. 
(2) as to the I{l.w.governing commitment of defendants found not 

Cro~s-R.cferences : 
guilty by reason of insanity as se.t out in chapter 23, subchapter B of "Charge" defined, see § 40-105. 
this title; a,nd Counts, see § 40-1003. 

(3) that if the jury find the defendant il).sane but not guilty of Multiple sentences, see T. C. A. § 39-

the acts alleged, the verd.iet shall be not guilty; aud 30~'t:;e~nb~~d~ of proof see T C A 
(4) that if the ju:ry find that the defendant committed the acts. !39-201, as amended. ' .•. 

alleged but is not criminally responsible by reason of in.3anity, the let 
verdict shall be rlOt guilty by reason of insanity. " ommen: 

This section departs from the present 

Derivation: 
New. 

COMMENTS OF LAw REVISION' COMMISSION 

Commen{:: 

statute, ~'. C. A. § 40-2519, which allowed 
a genel'al verdict of guilty to be re
turned if anyone count ill the indict
ment is sustained by the proof. That sec-

tion was declaratory of the common law. 
Sec Rice v. State, 50 Tenn. 215 (18'(0); 
Isham v. State, 33 Tenn. 111 (1853). A 
general verdict of guilty, however, is 
not sufficient for the demands of the new 
sentencing proceedings established by 
this code. A judge or jury should sen
tence a defendant only for those counts 
of which he is guilty. 

In addition, the compulsory joinder of 
offenses provision, § 40-1603, which re
quires a single trial for all offenses com
mitted in one criminal episode maltes the 
use of general verdicts impossible. '1'he 
word "charge;' is substituted for "indict
ment" to allow the statute to apply to 
misdemeanors tried without indictment. 

This section is designed to provide the 
background necessary for a jury finding 

CrosB·ReferenceII: on the issue of insanity defense. It aJsQ 40.2203. Conviction of lesser included offense.-(a) An offense is 
Criminal commitment, see lih. 23, clearly states a new style of verdict-I alesser included offense if: 

subch. B. not guilt!r by reason of insanity-to , 
"Insanity" defined, see T. C. A. § 39- identify irresponsible individuals for ellS· , (1) it is established by proof of the same or less than all the facts 

601, as amended. tody, care, and treatment under the crim· ( • d t t bl' h th .. f th ff h d 
Notice of insanity defense

l 
see § 40- inal commitment provision of ch. 28, requll'e 0 es a IS e commISSIon 0 e 0 ense e arge ; or 

1410. subch. B. I.," (2) it differs from the offense charged only in the respect that 
. a less serious injury 01' risk of injury to the same person, property, 

or public interest suffices to establish its cOIDIpission; or 
CHAPTER 22 I' (3) it differs from the offense charged only in the respect that 

a less culpable mental state suffices to establish its commission; or 
VERDICTS (4) it consists of an attempt to commit the offense charged 01' 

SECTION'. SECTION'. ; an otherwise included offense. 
:8:~~g~: ~~l~t~j~ ~~:id;fective counts ~g:~~g:: ~~f~f:~~!~~~rs~lleans. ' (b) In a prosecution for an offenee with lesser included offenses, the 
40-2203. Conviction of lesser included jury may find the defendant not guilty of the greater offense, but guilty 

offense., > of any lesser included offense. 

40.2201. Directed verdid.-In a criminal prosecution the trial judge I:,: (c) .A person c~~rg~d as a party to the commission of a felony may 
shall direct the jury to acquit the defendant if, at the close of the evi· , be conVIcted of faCIlItatIOn of the felony. 
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§ 40-2204 CODE OF CRIMINAL PROCEDURE 

COMMENTS Oli' LAW REVISION COMMISSION 

Derivation: 
Ill. Stat. Ann. ch. 88, § 2-9. 
Model P. C. § 1.07(4). 
Tex. P. C. Prop. Rev. Arts. 37.08, 

37.09. 

Cross-References: 
Attempt, see T. C. A. § 39-901, as 

amended. 
Culpable mental states, see T. C. A. 

§ 89.405. as amp-nded. 
"Element of offense" defined, see 

T' C. A. § 39-107, as amended. 
Facilitation of felony, see T. C. A. 

§ 39-503, as amended. 
Judge's instructions on lessel' included 

offense, see § 40.2102. 
Parties to offenses, see T. C. A. § 39. 

501, as amended. 

Comment: 
In view of the increased number of 

offenses with lesser included offenses 
created by the Criminal Code, the enu
meration of these offenses in scattered 
code sections, e,g., T. C. A. §§ 39-608, 
39-907, is no longer adequate. Rather 
than list all offenses which include lesser 
offenses, this section functionally defines 
the concept of "lesser included offense." 
'l.'his definition does not change existing 
law, but rather articulates a complete 
statement of principles which can be 
jnferred from the examples in present 
statute Dnd which have been developed 
in case ;~\\, See T. C. A. § 40-2520. 

Subdivisior! (1) of this section states 
the concept in tm:ms of the proof of 
facts necessary to establish the g'l'eatel' 
offense also establishing the lesser of
fense. Therefor-e, in the new Criminal 
Code, proof of aggravated perjury in
cludes proof of perjury since aggravated 
pei'jury is defined as perjury plus two 
additional elements. The same is true of 
robbery and aggravated robbery, and a 
completed th~.:ft is a lesser included of
fense of burglary. 

Subdivision (2) defines as lesser in. 
cluded offenses those which differ irom 
the g:;:eater offense only in the serious. 
ness of the injury or risk of injury in. 
valved. For example. assault is included 
in aggravated assault, and both are in. 
cluded in murder and manslaughter 
Compensation for past official behavio~ 
is included in bribery, since both involve 
the illicit offer or acceptance of benefits 
in order to corrupt public servants, but ;. 
the risk of injul'y to the public interest 
is less serious in the former case. 

Subdivision (3) refers to offenses 
which differ from a greater offense in 
that the actor's mental state is less cuI. 
pable. For example, reckless damage Or 
destruction of property is included in 
crimina 1 mischief, L", difference between 
the two offenses b( 'llg whether the dam· 
age is caused recklessly 01' intentionally. 
Criminally negligent homicide is includ· 
ed in manslaughter, and both in murder, 
the natul'e of the offense depending on 
whether the actor killed intentionally or 
knowingly, rec1dessly, 01' with criminal 
negligence. 

Subdivision (4) designates "attempt" 
as a lesser included offense of the offense 
attempted. In addition, an attempt to 
commit a lesser included offense is ihelf 
a lesser included o-.ffense. For example, 
since rape is included in aggravated 
rape, attempted rape is also ;included in 
aggravated rape. 

This section does not change present .~ 
law on the issue of whether the jury 
must be charged on a lesser included 
offense. Generally speaking, defendant 
is not entitled to a charge on lesser in· 
eluded offenses unless there is evidence 
raising the issue that the defendant, if 
guilty at all, is guilty only of a lesser 
included offense. T. C. A. § 40-2518; see 
Baker v. State, 203 Tenn. 574, 315 S. W. 
(2d) 5 (1958); State v. Parker, 81 Tenn. 
(13 Lea) 221 (1884); see also Poole'l'. 
State. 61 Tenn. (2 Baxt.) 288 (1872). 

40-2204. Alternate intent or means.-Where the intent with whicl1, 
the mode in which, or the means by which an act is done are essen· 
tial to the commission of the offense, and such offense may be com· 
mitted with different intents, in different mod\~s, or by different means, 
if the trier of facts is satisfied that the act was committed with one of 
the intents, in one of the modes, or by either of the means charged, it 
shall convict, although uncertain as to which of the intents charged 
existed, or in which mode, or by which of the means charged, such act 
was committed. 
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SENTENOE AND JUDGMENT § 40-2301 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2522. 

Cross-References: 
Causation, see T. C. A. § 39.4071 as 

amended. 
Culpable mental states, see T. C. A. 

~ 89·405, as amended. 

Comment: 
T. C. A. § 40-2522 is changed, here, by 

the substituting of the words "trier of 
facts" for the word UjU1'Y." This makes' 
it clear that this section applies where 
jury trial is waived and trIal is by the 
judge alonp 

40·2205. Multiple defendants.-(a) Upon a charge against several 
defendants, anyone or more may be convicted or acquitted. 

(b) If the jury cannot agree upon a verdict as to all, they shall 
render a verdict as to those in regard to whom they agree, on which a 
judgment shall be entered. 

COMMENTS OF LAW REVISION COMltflSSlON 

Derivation: 
'f. C. A. §§ 40-252:3, 40-2524. 

Cross-References : 
Consolidation, see § 40-1607. 
Joinder of defendants, see § 40*1604. 
Relief from prejudicial joinder, see 

§ 40·1606. 

Comment: 
This is a combination of T. C. A. §§ 40· 

2523 40-2524. In the first sentence the 
word "charge" is substituted for the 
word "indictment" to allow such a pro
ceeding in misdemeanor cases in general 
sessions courts whel'e the right to indict
ment must be waived and trial is on a 
complaint or information. 

CHAPTER 23 

SENTENCE AND JUDGMENT 
Subchapter A. General Provisions 

SECTION. 
40·2301. Sentencing hearing. 
40·2302. Punishment set by jury on plea 

of guilty. 
40-2303. Judgment after verdict. 
40-2S04. Judgment fot' damages. 
40·2305. Notification of right to appeal, 

Subchapter B. Commitment of 
Defendants Found Not Guilty by 

Reason of Insanity 
40-2321. Criminal commitment. 
40·2322. Commissioner's application for 

release of defendant. 
40-2323. Committed person's application 

for release. 
40-2324. Release by court. 
40-2325. Violation o£ condition. 

Subchapter A. General Provisions 

40·2301. Sentencing hearing.-(a) Upon a verdict of guilty, the 
court shall conduct a sentencing hearing. 

(b) Evidence may then be presented by both the defendant and the 
state as to any ma.tter that the (!ourt deems relevant to the issue of 
sentence. Such matters may include but are not limited to the nature 
and circumstances of the crime, the defendant's character, background, 
mental and physical condition and histOl'Y, nndany other facts in ag
gravation or mitigation of the penalty. Any such evidence that the 
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§ 40-2301 '. ' CODE OF CRIMINAL PROCEDURE 1'; SSNTENOE' ~ND JUDGMENT 

court deems to h, ave probative force may be r~ce~ved, regardles/3 of its J~,} be more than fifty d.o~lars!' This prpblem 
admissibility under the exclusionary rules of evidence. - 1 was raised on a petItIon to rehear In the 

() If th d f d t h 1 t d t h th " '; case of Huffman v. State, 200 Tenn. 487, 
c e e en an as e ec e 0 ave e Jury Impose S€lntenceY 292 S. W. (Zd) 738 (1956). In that case 

the judge shall instJ.'uct the jury pursuant to § 40~2103. I ,J the ~~urt reman~ed for a new trial .on 
(d) If the defendant has elected to have the J'ury impose sente I,; the lst:ue of pUnIshment aJone. In decld-. nee Ji lng that the defendant dId not have a 

and, after the lap£e of such tIme as the court deems reasonable, the I' rigM to have the same jury that found 
jury report themselves unable to agree, the court shall discharge the I,: guilt set p~nishment, the court came to 
. d . 't d' • t· h 11' ' the concluslOn that no fine greater than 
Jury an, ' l~ 1 S Iscre lOn, s EI: • • • • lj ~50 could be i~posed by tile secD.nd jury 

(1) Impose sentence WIthout the mtervenbon of a JUry; or 1 -although the l.ury:was not restrIcted as 
(2) impanel a new jury to impose sentence. If a new jury is to sentence of ImprISonment. 

§ 40-2303 

Subsections (e) and (f) are taken from 
present law relating to presentence re
ports and commitment pending sentence. 
Under this section, if presentence reports 
are available, the judge may delay sen
tencing pending the report. He may pre
fer to have the report available at the 
time of the sentencing hearing. Under 
present law, T. C. A. § 40-2904, the judge 
is required to consider the report only 
before granting probation. This section 
delays not just sentence but the sentenc· 
ing hearing in order to allow both state 
and defendant the opportunity to rebut 
the content of the report. impaneled, it may not .impose a fine greater than fifty dollars ($50.00). 

(e) If the defendal.\t has elected to have the judge impose sentence 
where such services ar\,~ available the court may delay the sentencin~ 
hearing until a presentence report is received. 

(f) Pending sentence the court may commit the defendant or 
continue or alter bail or cunditions of pretrial relaase. 

40·2302. Punishment set by jury on plea of guilty.-(a) If a plea 
agreement imposing a fine in excess of fifty dollars ($50.00) is accepted 

COMMEm'h' OF LAW REVISION COMMISSION 

• by the judge, a jury shall be impaneled. A resume of the facts of the 
case shall be related to the jury by the judge and stipulated to by the 
state and the defense as being the substantial facts and evidence in 
the case, to be considered by the jury as such facts and evidence, and 

Derivation: 
Calif. Penal Code 190.1 (SuP~\. 1968). 
Conn. Penal Code 46 (1971). 
N. Y. Penal Law 125.80 (Supp. 1970). 
Penn. St.at. Ann., tit. 18, 4701 (1963). 
'l'ex. C. C. P., Art. 37.07 (Supp. 1.971). 
Fed. R. Cr. P. § 32(a). 

Cross-References: 
Bifurcated trial for felonies, see § 40-

1902. 
Continuation of bllU 1)1' release, see 

§ 40-1208. 
Discharge of jury, see § 40-1928. 
Election of judge or jury sentence, see 

§ 4,0-1901. 
Evidence, see ch. 21. 
Exceptional sentences, see T. C. A. 

§§ 39-841-39-843, as amended. 
Instructions for sentencing hearing, 

see § 40-2103. 
Misdemeanors and felonies distin

guished, see T. C. A. § 39-802, as 
amended. 

Notice of exceptional sentence, see 
§ 40-1410. 

Plea agreement, see § 40.1304. 
Presentence report, see § 40-2864. 
Trial by jury or by judge alone, see 

§ 40-1901. 
Verdict, see ch. 22. 

Comment: 
Many states have taken action in re

cent years to authorize separate and 
distinct hearings to determine- the proper 
sentence to be imposed on a convicted 
di~fendant. While this separate hearing 
is often authorized only in capital cases, 
'l'exas has adopted the procedure for all, 
felony cases. Section 40-1902 requires a 
separate sentencing hearing to be used 
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in all felony cases in Tennessee. This l~ the jury may then approve the recommendation and be sworn to fix 
section details the procedure to be used the,punishment. 
in that hearing. ' 
, Subsection (b) is taken from the Con· ~,- (b) - In such pleas of guilty by stipulation and agreement, the judge 

necticut statute and involves one of the 'ff:., shall not be required to charge the jury in writing or otherwise. 
toughest problems in the bifurcated pro- " 
ceeding: what evidence is admissible. The 
states which have answered the questioTh i". 
of the admissibility of excludable evi· 
dence have generally Pl'ovided, as does 
this proposed statute, that evidence is ; 
admissible during the penalty phase t 
even if it would have been excluded duro t 
ing the guilt determination phase. The l 
only basis for excluding evidence is its 
lack of relevance to the. issue of sentence. l. 

Under § 40-1901, the defendant has the t 
option of a sentence by jury or by the 
judge alone. It is anticipated that most f 
felony convictions will result in a sen·r 
tence imposed by the judge. In those I 
cases where the defendant selects jutY 
sentence, however. the jury will, no < 

longer go about its task "blindfolded;" ' 
it will be apprised of the information and ~ 
facts it needs to make an informed and 
intelligent sentencing decision, the same f 
facts that the judge would weigh in inl· ! 

posing sentence. Subsection (c) ensures t 
that the jury will be instructed as to i 
general principles of sentencing, the sen· { 
tencingoptions available. and the effect ; 
of any sentence they m<~y impose. See ! 
§40~2103. . l 

The last sentence of subsection (d) lIS I 
made necessary by Tenn. Const., Art. V, i 
~ 14. which provides that "[n]o fine 
shall be laid on any citizen of this Sta~et ,', 
that shall exceed fifty dollars, unless I r 
shall bel\ssessed by a jury of his ..t1erS, l 
who shall assess the fine at the time t -~~d' I 
find the fact, if they think the fine aho", i r 

1 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2310. 

Cross-References: 
Acceptance or rejection of plea agree

ment, see § 40~1306. 
General principles of sentencing, see 

T. C. A. § 39-806, as amended. 
Plea agreement, see § 40-1304. 
Sentencing combinations, see T. C. A. 

§39.S05, as amended. 

Comment: 
This section is r~tainp,d solely because 

of the provision of Tenn. Oonst., Art. VI, 
§ 14, limiting judge-imposed fines to $50. 
If the' state could not negotiate with 
fines over $50 on such offenses as driving 
while intoxicated and could offer only 
jail time, it is possible that more de-

fendants would demand jury trials and 
punishment, with a resulting increase in 
the backlog of cases set for trial. In 
order to avoid that result, this practical 
anomaly is retained. 

Like the present law this proposed 
section limits the procedure to guilty 
pleas based on a plea agreement. This 
should cover the vast majority of guilty 
pleas; however, the rare defendant who 
wiS!hes to plead guilty and take his 
chances on the sentence will be forced 
to accept imposition of sentence by the 
judge or plead not guilty, demand a jury 
trial and that the jury set the penalty. 
This should be constitutionally permissi
ble since the defendant has no constitu
tional right to have punishment set by 
the jury. See Woods v. State, 130 Tenn. 
100,169 S. W. 558 (1914). 

40-2303. .Judgment after verdict.-(a) If the defendant is found 
not guilty or for any other reason is entitled to be discharged, judgment 
shall be entered accordingly. 
" (b) If the defendant is found 'fiot guilty by reason of insanity, the 

court shall proceed in accordance with subchaptel"B. 
"(c) If the defendant is found guilty and sentence set, the court 

shall pronounce judgment unless judgment is arrested or a new trial 
~anted. 

359 



; 
i 
L " 

, , i 

n 

. ~r 

§ 40-2304 CODE OF CRIMINAL PROCEDURE 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

T. C. A. § 40-2701. 
Fed. R. Cr. P. § 32(b). 

Cross-References: 
Criminal commitment, see subch. B. 
Motion in arrest of judgment, see § 40-

2409. 
Motion for new trial, see § 40-2407. 

Comment: 
Subsection (a) is taken from the fed

eral rule and directs that judgment be 
entered where the defendant is to be dis
charged. Subsection (b) provides for the 
insanity verdict authorized by § 40-2104. 
Subsection (c) is the present T. C. A. 
section and merely directs judgment to 

be entered after the verdict and sentence 
against the defendant. 

There is a. distinction to be made be. 
tween the judgment and the sentence 
Although present law is not clear it 
appears that the judgment is the court's 
pronouncement of the verdict and the 
sentence of the court. The sentence, of 
course, is the penalty imposed by the 
judgment. With the bifurcated trial pro. 
vision of § 40-1902. it becomes easier to 
distinguish between verdict (the "guilty" 
or "not guilty" decision), sentence (the 
disposition decided upon at the conclu· 
sion of the sentencing hearing), and 
judgment (the court order embodying 
both verdict and sentence). 

40·2304. Judgment for damages.-(a) If a defendant is convicted 
of theft, the jury shall ascertain the value of the property or service 
stolen, if not previously restored to the owner, and the court shall 
thereupon order the restitution of the property and, if this cannot be 
done, that the party aggrieved recover the value assessed against the 
defendant, for which execution may issue as in other cases. 

(b) If property has been lost or destroyed as a result of the de· 
fendant's criminal action, the jury shall ascertain the damages sus· 
tained, upon which judgment shall be rendered in favor of the party 
aggrieved against the defendant, and execution shall issue as in other 
cases. 

(c) The provisions of this section are cumulative and do not deprive 
the party injured of any other right he may have for the recovery of 
his property or its value. 

COMMENTS OF LAW REVISION COMMISSION 

Derintion: 
T. C. A. §§ 40-2716-40-2718. 

CroBs·References: 
Arson and other property damage or 

destruction, see T. C. A. tit. 39, ch. 16, 
as amended. 

Fine based on gain, see T. C. A. § 39-
841. 

"Theft" defined, see T. C. A. § 39-1901, 
as amended. 

Theft of service, see T. C. A. § 39· 
1904, au amended. 

Comment: 
This is merely a restatement of the 

present Tennessee statutes. Several other 
states have such provisions and, although 
it is rarely used, the procedure may al· 
low a victim to avoid hiring an attorney 
and pursuing his civil remedy at extra 
costs. See Burton v. State, 214 Tenn . .10, 
377 S. W. (2d) 900 (1963). 

40.2305. Notification of right to, appeal.-Mter sentencing in any 
case other than one in which the court has accepted a plea agreement 
as to both guilt and punishment, the court shall advise the defendant of 
his right to appeal and of the right of a person who is unable to p~r 
the cost of an appeal to apply for leave to appeal in forma pauperis. 

SENTENCE AND JUDGMENT § 4~-2321 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Fed. R. Cr. P. § 32(a) (2). 

Cross-References: 
Plea agreement, see § 40-1306. 
Right of appeal, see § 40-2401. 
Sentencing, see § 40-2301. 

Comment: 
This section requires the court to ad

vIse the defendant that he has the right 
to appeal if he has gone to trial on a 
not-guilty plea. If the verdict is based on 
Ii guilty plea, no such notification is re
quired. Orfield's Criminal Procedure Un-

del' the Federal Rules states some of the 
reasons behind this section: 

Counsel may not adequately ad
vise the defendant. Trial counsel 
may not regard his duty as extend
ing beyond imposition of sentence. 
The defendant may be removed from 
the courtroom immediately upon sen
tence and held in custody under cir
cumstances making adv5ce from 
counsel difficult. Since indigent de
fendants are most likely to be with
out effective legal assistance at this 
stage, the defendant is to be notified 
of the right to appeal in forma 
pauperis. 

Subchapter B. Commitment of Defendants Found 
Not Guilty by Reason of Insanity 

40·2321. Criminal commitment.-(a) If a defendant charged with 
an ofIense enumerated in subsection (b) is found not guilty by reason 
of insanity, the court shall order him to be committed to the custody 
of the commissioner of mental health to be placed in an appropriate 
institution for custody, care and treatment. 
. (b) Proceedings under this subchapter shall be applicable only to 

defendants found not guilty by reason of insanity of committing: 
. (1) an offense under title 39, chapters 11-18, as amended; or 

(2) under title 39, chapter 9, as amended, conspiracy, solicita· 
tion, or an attempt to commit any offense in title 39, chapters 11-18, as, 
amended. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Subsec. (a): Model P. C. § 4.08. 
Subsec. (b): New. 

Cro!s-ReferencCl!l : 
Attempt, see T. C. A. § 39-901, as 

amended. 
Conspiracy, see T. C. A. § 39-902, as 

amended. ' 
"Insanity" defined, see T. C. A. § 39-

601, as amended. 
Instruction on insanity defense, see 

§40.2104. 
1 Notice of insanity defense, see § 40-
410. 
SOlicitation, see T. C. A. § 39-903, as 

amended. 

Comment: 
This subchapter treats an area of 

great con;:ern and one heretofore uncon
trolled by statute. Tennessee is now the 
only state not having statutory pro
cedures for the treatment of criminal 
defendants acquitted on the defense of 

insanity. 'l'he resulting uncertainty as to 
the disposition of the incompetent of
fender has resulted in an unreasonable 
resistance to the proper use of the in
sanity defense in this state. The five sec
tions of this subchapter provide for 
mandatory commitment of a defendant 
to an appropriate institution upon ac
quittal by reason of insanity of a crime 
posing danger of bodily harm to others 
.(§ 40-2321); dangerousness to himself or 
others as the criterion for continued cus
tody (§ 40-2322); power only in the com
mitting court ( except through habeas 
corpus) to discharge or release (§ 40-
2322); couditional rele'ase as an alterna
tive to absolute discharge (§ 40-2324); 
and application for release or discharge 
to be made either by the commissioner 
of mental health or by the defendant 
with limitations as to the frequency of 
application by the latter. 

Subsection (a) provides for v.utomatic 
commitment and is in accordance with 
the practice in England and a minority of 
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American jurisdictions. It not only pro- il} fact -a crime involving substantial tin'" court and two more require that 
vides the public with the maximum im- rIsk to th~ safety of others. The refer. court's consent pl'ior to release ,by the 

cations for his release may be made, 
e.g., Cal. Penal Code § 102a (1949) (min
imum confinement one year, and one year 
must elapse between applications), this 
section allows the commissioner to make 
or renew such application at any time. 

mediate protection, but will also work to ence to tIt. 39, chs. 11-18 of the new hospital superintendent. 
the advantage of mentally diseased or Criminal Code includE'!': homicide (ch Although a few jurisdictions have pre-
defective defendants by making the de- 11), kidnapping and false imprisonment scribed a minimum time the committed 
fense of insanity more acceptable to the (ch. 12), sexual offenses (ch. 13), as. per,~on must be in custo~y and. have r~-
public and to the jury. Ten states have saultive offenses (ch. 14), offenses }'ltfieted the frequency wlth whIch apph
provisions for such mandatory commit- against the family (ch. 15), arson (ch ~ 

ment: Colo. Stats. Ann. ch. 48, § 510(2) 16), robbery (ch. 17), and burglary (ch: .!.f',.".,.~;" (1935, supp. 1953); G&. Code Ann. § 27- 18). Offenses to property not involving 
1503 (1935); Hawaii Rev. L. § 10828 substantial danger to others are thus 
(1945); Kan. Gen. Stats. Ann. § 62-1532 omitted. The shoplifting kleptomaniac 
(1949); Mass. Laws Ann. ch. 123, § 101 therefore, is not subject to criminal com: 
(1949) (only where indictment was for mitment. While his problem may result 
murder or manslaughter); Minn. Stats. in financial loss and inconvenience he ~ 
Ann. § 631.19 (1946); Neb. R. S. § 29- poses no real threat to the safety of 
g203 (1943) r Nev. Compo L. § 11015 others and should not be committed for 
(Hillyer 1929); Ohio Rev. Code Ann. an indefinite period. The court can en.' 
§ 2945.39 (1953); Wis. Stats. § 357.11(3) sure that the kleptomaniac (or other 
(1951). mentally incompetent but nondangeroils 

Subsection (b) limits the application offender) receive psychiatric help by reo 
of the automatic commitment provision quiring v.o~untary out-I?atieni; treatment ~.' 
to defendants found to have committed as a condItion of probatIon. J, 

40-2322. Commissioner's application fo~ release of defendant.-(a) ~ 
If the commissioner of mental health is of opinion that a person com· ~ 
mitted to his custody pursuant to § 40-2321 may be discharged or reo t 
leased on condition without danger to himself or to others, he shall l 
make application for the discharge or release of such person in a report, 
to the court by which such person was committed and shall transmit t 
a copy of such application and report to the district attorney of the i 
distlict from which the defendant was committed. i 

(b) The court shall thereupon appoint at least two (2) qualified l 
psychiatrists to examine such person and to report within sixty (60) f 
days, or such. longer period as the court determines to be necessary i 
for the purpose, their opinion as to his mental condUion. [ 

(c) To facilitate such examination and the proceedings thereon, i 
the court may cause such person to be confined in any institution ! 
located near the place where the court sits, which may hereafter .be f 
designated by the commissioner as suitable for the temporary detention I 
of irresponsible persons. t 

• 
COMMENTS OF LAW REVISION COMMISSION I 

Derivation: 
Model P. C. § 4.08. 

Comment: 
This section establishes .dangerousness 

as the criterion for continued custody. 
This was deemed a preferable test rather 
than to provide that the committed per
son may be discharged or released when 
restored to sanity. Although his mental 
disease may have greatly improved, such 
a person may still be dangerous because 
of factors in his personality and back
ground other than mental disease. Also, 
such a standard provides a possible 
means for the control of the occasional 
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defendant who may be quite dangerous j' 
but who successfully feigned mental dis- i 
ease to gain an acquittal. More impor· ~ 
t.,qntly, however, the criterion of d~~ger- • 
\',usness makes possible the condltion~11 ~ 
release of individuals who, while stll J 
not mentally competent, pose no danger 
to themselves or others. " 

By requiring that the heating be con· i 
ducted in the committing court with no- ~ 
tice to the district attorney, this section ; 
ensures that the interest of the com· r 
munity in being free from the presence . 
of dangerous irresponsible indiv!duals > 

will be protected. Seven states retam ~ 
clusive power to release in the comDll 

40-2323. Committed person's application for release.-(a) A' com
mitted person may make application for his discharge or release to 
the court by which he was committed, and the procedure to be followed 
upon such application shall be the same as that prescribed in § 40-2322 
for an application by the commissioner. 

(b) No such application by a committed person need be considered 
until he has been confined for a period. of not less than six (6) months 
from the date of the order of commitment, and if the determination of 
the court be adverse to the application, such person shall not be per
mitted to file a further application until one (1) year has elapsed from 
the date of any preceding hearing on an application for his release or 
discharge. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
~lodel P. C. § 4.08. 

Comment: 
This section ensures that a defendant, 

baving been found to have committed 
acts constituting an offense but by rea
son of insanity to be not criminally cul
pable, may himself institute proceedings 
for his release. Due to the extraordinary 
cost and court time involved, and due to 
the liberal provisions for application for 

release by the commissioner, limitatiolis 
have been placed on the frequency of 
such procedures. Applications by the pa
tient are limited by what is thought to 
be a period reasonably necessary to ob
serve him initially and by the interval 
probably necessary for a significant 
change in his condition to occur after 
any application has been denied (one 
year). Habeas corpus remains a con
stant avenue of remedy, however, for the 
exceptional situation. 

40·2324. Release by court.-(a) If the district attorney makes no 
objection and the court is satisfied by the report filed pursuant, to § 40-
2322, and the testimony of the psychiatrists making such report if the 
coUrt deems it advisable to hear their testimony, that the committed 
person may be discharged, or may be released on condition without 
danger to himself or others, the court shall order his discharge, or shall 
order his release upon such conditions as the court determines to be 
necessary and appropriate. 

(b) If the court is not so satisfied or if objection is made by the dis
trict' attorney, the court shall promptly order a he'aring to determine 
whether such person may safely be discharged or released. Any such 
hearing shall be deemed a civil proceeding and the burden shall be upon 
the committed person to prove that he may safely be discharged or 
released. 

(c) According to the determination of the court upon the hearing, 
the committed person shall thereupon be discharged, or shall be re
leased on such conditions as the court determines to be necessary, or 
shall be l'ecommitted to the custody of the commissioner of mental 
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§ 40-2325 CODE OF CIUMINA!. PROCED1ll!' ~ Al'J'EAL AND ERllOR § 40-24()3 

health subject to discharge or release only in accordance with the pro.l~ of appeal or other remedy for the 
cedure prescribed in this subchapter. 11 ment of acquittal. 

correction of errors upon a judg~ 

t\ 
COMMENTS OF LAW REVISION COMMlSSION ~ COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model P. C. § 4.08. 

Comment: 
This procedure for release of the com

mitted person by the committing court 
is designed to fully protect the interests 
of both the public and the defendant by 
providing for an independent psychiatric 
examination. This may become especially 

important to the committed person If Derivation: 
the application is of his own initiative T. C. A. §§ 40,.3401-40-3403, 
and contrary to the opinion of the corn. 
missioner. 

The provision for conditional release 
is used by seven other states and fur. 
nishes additional protection to the pUblic 
in the case of those individuals who need 
some sup~rvision upon their return to 
the community. ) 

1}. 

Cross·References: 
Appeal by state of granting of motion 

(0 suppress, see § 40-1408. 
Appeal by wriit of error, see T. C. A. 

127.601, ~t seq. 
Appeal in nature of writ of error, see 

T.O.A. § 27-306. 

"Criminal court" defined, see § 40.105. 
Motion in the nature of a writ of en'or 

coram nobis, see § 40-2403. 
State's appeal of error coram nobis 

judgment, see § 40-2403. 

Comment: 
This section merely cons'olidates and 

restates present law. 

40-2325. Violation of condition.-If, within five (5) years after the 
conditional release of a committed person or such additional period as: 4~.~402 .. Assigm;nent of error. not !e~uired.-No assignment of error 
the court may order at the time of conditional release, the court shall . or Jomder m erro.r IS necessary In cnmmal cases. The court on appeal 
determine, upon evidence admitted at a hearing conducted with notice shall render such Judgment on the record as the law demands, 
to the released defendant, that the conditions of release have been via.' 
Iated and that for the safety of such person or for the safety of others COMMENT!! OF LAW REVISION COMMISSION 

his conditionall'elease should be I'evoked, the court shall forthwith order ,r Derivation: Cross·References: 
him recommitted to the commissioner of mental health, subject to dis- f T. C. A. § 40 .. 8409. Exceptions unnecessary, see § 40~2006. 
charge or release only in accordance with the procedure prescribed in I Comment: 
this subchapter. f 1'his is present law. 

COMMENTS OF LAW REVISION COMMISSION t. 40·2403. Motion in the nature of a writ of error coram nobis.-(a) 
Derivation: year limit for this p~ocedure but allows ' Except as otherwise provided in this section, a proceeding in the nature 

Model P. C. § 4.08. the .court, at the tI~e of release, to of" writ of error coram nobis in criminal cases shall be governed by 
specify that the condltIons are to apply ['" .• , . 

Comment: for a longer period of time. ! the same rules and procedure as IS the motIon m the nature of a WI'It 
This section authorizes the recomU1it~ 4fter the expi!ation of the conditional It,' of error cO,l:am nobis provided for in Tennessee Rule of Civil Procedure 

ment of an individual released on condi- perIod, recommItment must he made . 
tion upon a judicial finding that the through the original criminal procedure ~O.02. 
conditions of his release have been vio- or through present civil procedure.' (b) Thl~ relief obtainable by such motion shall be confined to errors 
lated. As a general rule it sets a five- t which do not appear of record and to matters that in the exercise of due 

SE:CTIO~. 
40-2401. 
40-2402. 

40-2403. 

40-2404. 

40-2405. 

I diligence could not have been litigated on the trial of the case, on a 
I motion for a new trial, on appeal in the nature of a writ of en-or, on 
1 mit of error, or in a habeas corpus proceeding. 

CHAPTER 24 ' f (c) A copy of the motion filed shall be served on the district attor-

APPEAL AND ERROR t neY(d') 

Right of appeal. 
Assignment of error not re

quired. 
Motion in the nature of a writ 

of error coram nobis. 
Appeal from judgment of gen

eral sessions court. 
Stay of execution of sentence. 

) No judge shall grant supersedeas upon the filing of the motion. 
~g~ilg:.· Release on recognizance or bail! (e) The court shall have authority to order the person having cus-

pending appeal. t tody of the defendant to produce him in court for the hearing of the 
40-2407. Motion f?l' new trial. f I proceeding. .' . 
40~2408. Automatic appeal and stay 0 t ' • , ' '. • ' 

capital murder conviction. f (f) The issue shall be trIed by the court WIthout the mterventron of 
40-2409. M.otion. i~ arrest o~ jrdgment. ,i a jury, and if the motion is granted, the judgment complained of shall 
40-2410, DlsposltIon of appea s. t beset aside and the petitioner shall b~ granted a new trial or a judg-

l ment of acquittal as justic~ requires. 
40·2401. Right of appeal.~In all cases tried in crirninalcourtsof (g) Upon the granting of a new trial, the court may in its discre~ 

reccird all parties may pray an appeal by writ of error, or in the nature:. non· release the petitioner on bail or recognizance or order the defend
of a writ oierror, as in civil cases, except that the state has no right! ant to be confined in the county jail to await trial. 

86,4 865 
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§ 40-2404 CODE OF CRIMINAL PROCEDUitE 

(h) . The petitioner or the state mu,y pray an appeal in the nature 
of a wr~t of error to the Supreme CoUrt from a final judgment in such 
proceeding. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3411. 

CroBs-References: 
Appeal in nature of writ of error, see 

T. C. A. § 27-306. 
:Motion for new trial, see § 40-2407. 
Release on recognizance or bail pend

ing appeal, see § 40-2406. 

Comment: 
:rh}s proced~e was made available in 

cl'lmmal cases m 1955. Its purpose is .to 
bring to the attention of the court some 
fact then unknown to the court which 
would have resulted in a different judg. 
ment. See State ex reI. Carlson v. State 
219 Tenn. 80, 407 S. W. (2d) 165 (1966): 

40·2404. Appeal from judgment of general sessions court.-(a) Any 
person aggrieved by the judgment of a court of general sessions or 
a justice of the peace court in a criminal case rendered pursuant to 
§ 40-202 may appeal such judgment to the next term of the court I 

having criminal jurisdiction in the county for a trial de novo upon 
executing bond for the amount of the fine and costs not to exceed two 
hundred fifty. dollars ($250) or upon taking the oath prescribed by law 
for paupers. 

(b) An appeal under subsection (a) shall be tried in the court de. 
signated in subsection (a) without indictment or presentment upon 
the original complaint issued against such person, with the riO'ht to a 
trial by jury as stated in § 40-1901. I:> 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-426. 

Cross-References: 
"Complaint" defined, sec § 40-105. 
General sessions courts jurisdiction, 

see § 40-202. 

Comment: 
This is taken directly from the pres

ent statute, with three changes. The 
terminology is changed to substitute 
"complaint" for "warrant." Second the 
right to trial by jury will be as stated 
in § 4001901. The defendant will pe en-

titled to a jury trial unless it is waived 
rather than being entitled to one only 
upon demand, as in the present T. C. A. 
§ 40-426. This Sllift in emphasis is de. 
signed to ensure meeting the constitu· 
tional requirements of an intelligent 
waiver of known rights. Third, the pro· 
vision in the present statute stating 
that an appeal is taken by posting an 
appearance bond is eliminated. If read 
literally this would require the defendant 
to make bail as a prerequisite to an 
appeal. While it is a prerequisite to a 
stay of execution pending appeal it is 
not a required step for taking an appeal. 

40·2405. Stay of execution of sentence.-(a) For purposes of tbis 
section "appeal" means only the appeal from the general sessions courts 
to the criminal court or an appeal in the nature of a writ of error. 

(b) A sentence of imprisonment shall be stayed if an appeal is 
taken and the defendant is released on bail or recognizance. If the de
fendant is not admitted to bail, the court may recommend to the dis· 
trict attorney that the defendant be retained at or transferred to a 
place of confinement near the place of trilJ.J or the place where hIs ap· 
peal is to be heard for a period reasonably necessary to permit the de
fendant to assist in the preparation of his appeal. 
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Al'PEAL .k~D ERROR 
§ 40-2406 

(c) A sentence to pay a fine or a fine and costs, if an appeal is 
taken, may be stayed by the court upon such term.s as the court dee~s 
proper. The court may require the defendant pendmg appeal t~ depOSIt 
the whole or any part of the fine and costs into court, or to gIve bond 
for the payment thereof, or to submit to an examination of assets. The 
court may make any appropriate order to restrain the defendant from 
dissipating his assets. 

(d) An order placing the defendant on probation, or a sentence to 
probatIon, shall be stayed during t~e pendency of an appeal and the de
fendant shall be released on recogmzance. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Fed. R. Cr. P. § 38(a). 

Cross·References: 
~ppeal from judgment of general ses

sions court, see § 40-2404. 
Appeal in nature of writ of error, see 

§40.2401. 
Automatic appeal and stay of sentence 

of death, see § 40-2408. 
Rele';.se on recognizance or bail pend

ing appeal, see § 40-2406. 
Stay for clemency application, see § 40-

2906. • 
Stay lor post-conviction rehef, see 

§ 40·3006. 

Comment: 
With the exception of the first subsec

tion, this section is a restatement of the 
federal rule. Under current procedure 
only the appeal in the nature of a writ 

of er.ror works an automatic supersedeas. 
This section does not affect the appellate 
court'a power to order supersedeas on an 
appeal by writ of error. 

Subsel!tion (b) does not require that 
the defendant be admitted to bail on 
appeal. 'l'hat subject is covered in § 40-
2406. 

Subsection (c) gives the court broad 
power and discretion in staying the exe-
cution of a sentence to pay a fine. . 

Subsection (d) provides that in cases 
where the defendant has been placed on 
probation, his appeal and the stay .of e~
ecution of that ,order does not reqUIre hIS 
commitment to c.ustody. The same factors 
are relevant to the recognizance decision 
as RPply to the l')robation decision. It is 
therefo~e proper th~t the defen?ant ~e 
released on recognizance pendmg hIS 
appeal. 

40.2406. Release on recognizance or bail pending appea1.-(a) On 
motion of defendant after conviction in any noncapital felony case, 
where an appeal has been prayed and grant~d t? the appropriate aI?pel
late court but before it is perfected, the trIal Judge may allow ball or 
recognizance release pending appeal. 

(b) On motion of the defendant after conviction in any misdemeD:nor 
caSP. where an appeal has been prayed and gra!lte~ to the appropriate 
appellate court but before it is perfected, the trIal Judge shall allow re
lease on bail or recognizance pending appeal. 

(c) A trial judge, in denying bail or recogniza,,!ce release uD;der th~ 
. provisions of subsection (a), shaU, as a part of hIS order denymg. ball 

or recognizance release, set forth. the matters arid facts on t~e baSIS of 
which he declined to allow bail or recognizance release pendmg appeal. 

(d) The trial judge's actions shall be reviewable by the pr~per ap- . 
pellate court on writ of certiorari upon th~ record of conVIctIOn, ~he 
motion of defendant, proof .adduced on hearmg and the order grantmg 
or denying the motion. 

(e) If the appellate cOllrt shall find that the trial judge abused his 
discretion in denying bail or recognizance release, the appellate court 
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§ 40-2407 CODE OF CRIMINAL PROCEDURE 

or. any judge or justice thereof may release the convicted person on 
baIlor recognizance pending the disposition of his appeal by the appel. 
late court or may alter the amount of bail or the conditions of recogn·. 
zance. 1 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Subsecs. (a), 
(c), (d): T. C. A. § 40-3406. 

Subsee. (b): T. C. A. § 40-3408. 
Subsec. (e): T. C. A. § 40-3407. 

Cross-References: 
Authority to release defendants see 

§ 40-1202. ' 
Conditions on release, see § 40-1204. 

Continuation of bail or conditions of 
release, see § 40-1208. 

Comment: 
This is a combination of the three cur. 

rent statutes noted above. T" C. A. §§ 40. 
3406, 40-3407 currently apply only in 
felony cases. T. C. A. § 40-3408 provides 
that, in the appeal of a misdemeanor 
case, the judge must admit the defendant 
to bail. 

40·2407. Mot~on for new trial.-:(a) A motion for new trial may 
be. made orally In open court, but In all cases it must be reduced to 
wrIting and filed within thirty (30) days after sentencing. 

(b) If trial was by the court without a jury and the defendant 
waives his right to a jury on retrial, the court on motion of a defendant 
for a new trial may vacate the judgment if entered take additional 
testimony and direct the entry of a new jud~ent. ' 

(c) A motion for new trial which is denied is not a waiver of the 
right to make a motion in arrest of judgment. 

(d) If a motion for a new trial is based upon affidavits they shall 
be filed and serv~d with the motion unless otherwise authOl:ized by the 
c~ur~. The.opposmg party shall have ten (10) days after such service 
WithIn WhICh to file an~. serve opposing affidavits, which period may 
be extended for an addItIonal perIod not exceeding twenty (20) days 
by . t~e court for good cause. shown or by stipulation of the parties in 
wrlting. The court may permIt reply affidavits. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

T. C. A. § 27-201. 
Fed. R. Cr. P. § 38. 

Cross-References: 
Motion in arrest of judgment, see § 40-

2409. 
Right to jury trial, see § 40-1901. 
Sentencing, see § 40-2301. 

Comment: 
Under current procedure the motion 

for a new trial is usuallv made orally 
immediately after the return of the ver
dict and later reduced to writing and 
filed within 30 days of either verdict or 
sentencing. There has been some con
fusion concerning from what point the 
30 days is measured. T; C. A. § 27~201 
states that it is within 80 days of ver
dict or judgment. The case of Shettles v. 
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State, 209 Tenn. 157, 352 S. W. (2d) 1 ' 
(1961), says that such a motion may be 
made after verdict and before judgment, 
While the case of Neely v. State, 210 
T~nn. 52, 356 S. W. (2d) 401 (1962), 
~'lVe~ t~e movant the option of making 
It wIthm 30 days of either verdict or 
judgment. 

This section makes it clear that tbe 
time is measured from !lentencing. Since 
under § 40-2301 the judge may delay sen· ' 
tencing to inspect a presentence report, , 
it would be possible for 80 days to elapse 
from verdict without a sentence being 
imp.osed. The sentence imposed can be I 

an Important factor in deCIding whetber 
to move for new trial. 

Subsection (b) is taken from the fed· 
eral rule and provides, in effect, for a 
streamlined new trial where the first 
trial was by the judge alone. The provi· 

y 

I' :::'~:i::D ::::: waiver of jury 
,; trial to allow retrial by the judge alone 

I
.• is nbotbla part. ofdt~e Tfederal rulbe bTut is 
. pro a Y requIre In ennessee y enn. 

§ 40-2409 

Subsection (c) is designed to forestall 
any extension of the implied waiver dis
cussed fully in the comments to § 40-
2409. 

Canst., Art. I, § 9 and the case of 
Worthington v. Nashville, C. & St. L. 

f,. RY·, 114 Tenn. 177, 86 S. W. 307 (1905) 
{ (right to jury trial applies to l·etrial). 

Subsection (d) governs the time for 
filing affidavits in support of a motion 
for new trial and is taken from the civil 
rules. 

I 
I 
I 
i 

40-2408. Automatic appeal and stay of capital murder conviction.
In all cases in which a sentence of death is imposed, an appeal is 
automatically taken on behalf of the defendant without any action by 
the defendant or his counsel. During the pendency of the appeal, the 
execution of the sentence shall be stayed. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

Cal. Penal Code § 1239(b). 
III. S. Ct. Rule 606 (1970). 

Cross·References: 
Stay for clemency application, see 

§ 40·2906. 
Stay for post-conviction relief, see 

§ 40·3006. 

Comment: 
This section provides for the automatic 

appeal of death sentences without any 
action by the defendant. This section will 
permit a rapid disposition of the appeal 
and limit some future collateral attaCKS. 
Section 40-2405 automatically stays exe
cution of the sentence and § 40-2506 re
quires the reviewing court, if the con
viction is affirmed, to set the date of 
execution. 

40·2409. Motion in arrest of judgment.-(a) The court, on motion 
of a defendant, shall arrest judgment if the charge does not state an 
offense or if the court was without jurisdiction of the offense charged. 

(b): The motion in arrest of judgment may be made orally in open 
court, but in all cases it must be reduced to writing and filed within 
thirty (30) days after sentencing. 

(c) A motion in arrest of judgment which is denied is not a waiver 
of the right to make a motion for new trial. 

COMMENTS OF LAW REVISION COMMISSION 
Cross-References: 

Jurisdiction of courts, see ch. 2. 
Motion for new trial, see § 40-2407. 
Territorial jurisdiction, see T. C. A. 

§39-104, as amended. 

Comment: 
This section governs a seldom used mo

\iOll which is available under the present 
Tennessee procedure. Under CUlTent pro
cedure the motion may be used to raise 
any material defect on the face of the 
record. 

Section 40-2409 limits the use of this 
motion to two broad grounds. These 
grounds, failure to charge an offense and 
lack of jurisdiction, are unwaivable de
fenses and could also be the subject of 
a pretrial motion to dismiss. Any other 
material defects would presumably be 
raised by a motion for new trial. A mo-

tion for new trial should not be granted 
on the two grounds mentioned here since 
there could be no retrial on an indict
ment which did not charge an offense or 
where there was no jurisdiction. 

Subsection (a) is taken from the fed
eral rule. It does not alter the common
law requirement that the defects com
plained of must appear on the face of 
the record. See United States v. Zisblatt, 
172 Fed. (2d) 740 (2d Cir. 1949). 

The proper time to make such a mo
tion is not very clear in Tennessee. It is 
generally thought that in order to "ar
rest" a judgment the ;w.otion should be 
made before sentence. See 24 C. J. S., 
Criminal Law § 1547 (1955). However, 
under § 40-1902 (bifurcated trial for fel
onies), sentencing is rendered quickly 
after the verdict and there would be very 
little time to raise this motion. Thus this 
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section sets the same time limits as pro
vided for a motion for new trial. 

Subsection {c), as well as subsection 
(c) in § 40-2407, is designed to change 
the present law. According to present 
law, a motion in arrest of judgment 
waives a motion for new trial. See Free
man v. Illinois C. Ry, Co., 107 Tenn. 340, 
64 S. W. 1 (1901); Snapp v. Moore, 2 
Tenn. 236 (1814). Thus the attorney who 
thinks the indictment is insufficient and 
makes his motion in arrest of judgment 
before his motion for new trial waives 

the rig~t to make the latt~r 'motion. The . In tho most carefully conducted trial. 
t~eory IS that tp.e two motIons ,are incon. , The temptation to the appellate court to 
slstent. A motIon for new trIal alleges ; leize on such errors for the reason that 
errors in the trial and requests a retrial justice was denied by too severe a sen-

force the sentencing deeision much more 
into the open, and thereby (lXpOSe for 
correction many of the mistakes that 
need not be made again. It will result in 
both sentencing and l'evi~wing courts' 
thinking in tel"lnS of justifymg indi'!idual 
sentences. Articulation of the reasons for 
a sentence should bo,;h improve each 
sentence and contributo to tha develop~ 
ment of a rational policy to serve as a 
basis for future sentences. 

on the charge. A motion in arrest of tence has in fact--by the admission of 
judgment alleges that the prosecution many experienced appellate judges-in-
itself was defective and admits the cor. , dnced numerous reversals. Overt appel
rectnesfl of the verdict. In line with the ' late review should thus serve to focus 
trend toward permitting alternative IUch contests on what is really at stake, 
pleading, it is proper to allow a motion l to the benefit both of future sentences 
for new trial after a motion in nrrest and of the law of harmless error. It can 
of judgment is denied. also avoid an unnecessary retrial where 

only the sentence is defective. 
'rhe most apparent benefit of sentence 

review is that it will provide our system 
of criminal justice with a means by 
whIch the grossly excessive sentence can 
be corrected. Sentence review will al50 

In addition, defendants who have an 
opportunity to air their grievances are 
much more likely to approach rehabilita~ 
tion with a positive attitude than de~ 
fondants who al'e convinced that one 
man did them wrong m~.x nre told they 
cnn do nothing about it. 

40·2410. Disposition of appeals.-(a) In reviewing a judgment of 
guilt and sentence, the appellate court may: 

(1) reverSt~ and enter a judgment of acquittal, affirm, or modify 
the judgment or order from which the appeal is taken; or 

(2) set aside, affirm or modify any or all of the proceedings sub • ., 
sequent to or dependent upon the judgment or order from which the ". 
appeal is taken; or 

(3) reduce the offense of which appellant was convicted to a 
lesser included offense; or 

(4) reduce the punishment imposed by the trial court; or 
(5) reverse and remand the sentence for a new sentencing hear. 

ing; or 
(6) reverse and I'emand for a new trial. 

(b) In reviewing the legality and appropriateness of a sentence, the _ 
appellate court shall consider the procedure by which the sentence
was imposed, the sufficiency and accuracy of the evidence on which it 
was based, and the general principles of sentencing set out in § 39~8061 
as amended. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): ABA. Sentence Review 

Standards § 3.3. 
Ill. S.Ct. Rule 6.5 (1970). 

Subsec. (b): Tex. C. C. P. Frop. Rev. 
Art. 44.25(a). 

Cross-References: 
General principles in sentencing, see 

T. C. A. § 39-806, as amended. 
Judgment, see § 40-2409. 
Lessor in(!luded offense, see § 40-2203. 
Sentencing altel'natives, see T. C. A. 

§ 39-805, as amended. 

retrials and delays which plague the 
existing criminal system by granting tbe 
Court of Appeals the power to do com· 
plete justice when the case is beforl) it. 

CHAPTER 25 

EXECUTION OF JUDGMENT 

BECTION. 
iO·2501. Computation of term. 
40·2502. Sentencing court's report. 
~O·2503. Notice to institutions. 

SECTION. 
40-2504. Transportation of prisoners to 

penitentiary. 
40-2505. Transportation guards. 
40-2506. Execution of death sentence. 

40-2501. Computation of term.-(a) The sentence of imprison~ 
ment of any person convicted of an offense shall commence ~o run 
from the date on which such person is received at the penitentIary or 
jail for service of such sentence. If any su~h person shan be committed 
to a jail or other place of detention to await transportation to the 
place at which his sentence is to be served, his sentence shall commence 
to run from the date on which he is received at such jail or other 
place of detention. . . . 

(b) Credit toward service of the maXImum term and mInImUm 
term of a sentence to imprisonment shall be given by the department 
of correction for all time spent in custody as a result of the offense for 
which the sentence was imposed, including time spent in custo.dY 
pending appeal, All officers having custody of the defendant, shall, prIOr 
to their surrender of the defendant, furnish a certificate, to be annexed 
to the defendant's official record, stating all time spent in custody prior 
to their release of him. 

Sentencing hearing, see § 40-2301. 

Comment: 

One benefit of authorizing sentence 
review lies in the power to reverse the 
sentence only: the verdict of guilt re
mains valid and the Court of Criminal 
ApPf>als under subsections (4) and (5) 
may either remand for a new sentencing 
hearing and resentencing by the trial 
court or substitute a more appropriate 
sentence. This appellate review of sen· 
tences will allow a reduction in tbe 
disparity of sentences presently existing 
in Tennessee, and will set standards to 
guide the trial courts in imposing sen· 
tences. 

(c) No sentence shall prescribe any other method of computing 
. the term. 

Subdivisions (1)-(3) and (6) are the 
present Tennessee law relating to the 
powers of the Court of Appeals. Subdi
vIsion (4) grants to th2 Court of Ap
p(~als the broad power to lteduce the sen
tence imposed l1t trial. It is anticipated 
that ,uppellate review of sentences will 
l'educe the number of regular appeals, 
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In at least one respect, appellate re
view of sentences is available no"!
Many present appeals-some have estl' 
mated as many as half-are taken be· 
cause the defendant is dissatisfied with 
his sentence. It ia not difficult for skillful 
counsel to find Bcores of teehnic~l errors 

Derivation: 
COMMENTS OF LAW REVISION COMMISSION 

Cross-References: 
T. C. A. §§ 40-3101-40~3102. 
Fed. 18 U. S. C. 3568. 
Fed. Prop. Pen. Code § 3207. 

St:lY of execution of acntence. see § 40-
2405. 

Suspension of execution for clemency 
application, sec § 40-2906. 
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§ 40-2502 CODE. OF CRIMINAL PROCEDURE I EXECUTION OF JUDGMENT § 40-2505 

Suspension of sentence, see ch. 27. 
Transportation of prisoners to peni~ 

tentiary, see § 40-2504. 

Comment: 
This E!ection is substantially a combi

natie'!! of the present Tennessee statutes. 
ThrJ wording is taken from the federal 
rULes, with minor changes. 

Subsection (n) is a compilation of 
present T. C. A. § 40~3101 and the first 
paragraph of § 40-3102. In the event 
execution of judgment is stayed pending 
appeal, or otherwise, the effective uate 
of sentence is to be computed according 
to this section. Present Tennessee case 
law interprets these credits as being 
mandatory, and this is to be continued. 
Stubbs v. State, 216 Tenn. 567, 393 S. w. 
(2d) 150 (1965). Credit for detention 
time is to be given for service in any 
plqce of detention, including state, fed
eral, and local jails while awaiting trans
portation. 

judgment of conviction is vacated and a 
new sentence is thereafter imposed 
upon the defendant for the same offense' 
the perioq of detention and imprison; 
ment prevIously served shall be deducted 
from the maximum and minimum tenil 
of the new sentence. 

I 
" 1 

I 
! These credits shall be given in both 

feiony and misdemeanor cases, as is ' 
provided by the present statute. If the t 
defendant is in jail pending appeal it l 
will only be so because it is necess~ry 

40·2503. Notice to il1stitutions.-Within five (5) days of the final 
disposition of a case, or the adjournment of any court, the clerk of 
the court shall notify the officials of any institution to which prisoners 
have been sentenced of the number of inmates se!1tenced to each' 
institution. 

Derivation: 
T. C. A: § 40-3107. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
Present law is retained. The section 

is expanded to include a notice to the 
sherifi' and all institutional officials who 
will have custody. 

40·2504. Transportation of prisoners to penitentiary. - (a) '1~he 
department of correction shall transPO'rt all prisoners to' the peniten
tiary, or one of the branch prisons, within five (5) days of the recei:,Pt 
of the sentencing notice. The court may order immediate removal of 
prisoners, at cost to the state, where the county jail is insufficient or 
safekeeping of the prisoner requit'es such removal. 

. Deduction of such credits from both 
maximum and minimum sentences is re
quired by subsection (b). Present Ten
nessee law requires a credit only fT 1m 
the maximum term. Stubbs v. State, ,fi16 
Tenn. 567, 393 S. W. (2d) 150 (1965h 

to prepare his appeal and otherwise he 
will be in the designated place of con. 
finement, unless released on bail or 
recognizance. This mandatory credit is to 
include time spent in jail pending ar. 
raignment and trial, revising present 
Tennessee law which grants su::h credit 
for detention time pending appeal at the 
discretion of the Supreme Court. This 
modification of the law to make such 
credits mandatory, is simpler and more 
equitable and will avoid time-consuming 
petitions to the Supreme Court. . 

The provisions for a certificate stating 
time of confinement is to ensure thnt 
adequate records of all detentions are 
maintained. In the interest of uniform
ity, all detention credits, including those 
arjsing 1Jrior to sentencing, are to be 
deducted from the defendant's sentence 
by the department of correction. 

(b) The sheriff shall remO've inmates not timely removed by the 
department of correction as soon as practicable. The sheriff shall exe
cute judgment of imprisonment, as soon as practicable, where the de

, fendant is or comes into custody of the- sheriff after the rendition of 
Detention time credit is applicable to 

all detention for the offenses for which 
sentence was ,imposed, Whether in a 
state, local, or federal facility. When a 

40·2502. Sentencing court's report. - (a) The sentencing court 
shall make, and transmit, to the department of correction, a short 
repO'rt on each defendant sentenced to' the penitential'Y during the 
term in which he is sentenced. 

(b) This report shall contain information cO'ncerning: the circum
stances of the O'ffense ~ommitted; any knO'wn aggravating 01' extenuat
hlg factors; the character of the inmate during the proceedings; any 
knowledge of prior felony cO'nvictions; and additiO'nal information 
thought necessary by the cO'urt or requested by the board of pardons 
and paroles. - . 

(c) The 'board of pardons and paroles shall file and preserve such 
reports. 

COMMENTS OF LAW REVlSION COMMISSION 

Derivation: 
T. C. A. § 40-3116. 

Cross-References: 
Parole board, see ch. 29. 
Presentence report, see § 40-2964. 
Sentencing hearing, see § 40-2301. 

Comment: 
This is a restatement of the present 

law, with the eXception that the re~ 
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cipient of these l'eports is to be the 
board of pardons and paroles. The board 
of pardons and paroles maY.request such 
additional information as it deems nec
essary. either from the individual court, 
or as a matter of course from all courts, 
The sentencing .hearing conducted pur
suant to § 40-2f.01 will providl;) most of 
the information. 

judgment. . ' . 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-3103-40-3104, 40-3107-

40-3110. 

CroBs·References: 
Costs to defendants, see § 40-3409. 
Judgment, see § 40-2303. - , 

Sentencing notice, see § 40-21'503. 
Stay of execution of sentenCtl, see § 40-

2405. 

Comment: 
This is the present law. 

40·2505. Transportation guards.-(a) If the number of persons 
convicted requires additional guards, the criminal courts shan make an 
order specifying 'a sufficient number of guards for removal of ~he 
prisoners to the penitentiary in the event the department of correctIOn 
fails to remove them in the manner prO'vided by law. . 

(b) The sheriff transporting a prisoner may summon additional 
guards in the event such guards are necessary to' ensure the safe cO'n
duet of the prisoner. The additional guards shall be cO'mpensated as 
other guards on the oath of the sheriff and satisfaction of the officer 
making the payment that such guards were necessary. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-3111-40-3115. 

Cross-References: 
Fees and costs, see ch. 34. 
Transportation of prisoners to peni

tentiary, see § 40-2504. 

Comment: 
This section is a compilation of pres

ent statutes. The qualifications of guards 
and the disqualification of jurors as 
guards ('1'. C. A. §§ 40-3114, 40~3115) 
have been deleted. It is reasonable to 
expect that the sheriff will select guards 
of sufficient quality as to make the de-
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leted sections unnecessary. The section 
allowing a warrant to summon help is 
unnecessary and has been deleted. In the 

j~~ 
t~~ . 

CODE. OF CRIMINAL PROCEDURE n toLL'IilCTION OF FINES AND COSTS § 40-2604 

even:t addition~l guards are needed the l~ 40·2601. Confession of judgment.-If a defendant is sentenced to 
s~erIff of that co~ty caIJ. be eXPected to !i ~ay a fine, the court shall allow the defendant to confess judgment for 
aId the transportmg sherIff. .1 \. fin d t 'th d t' 1 i the e an cos s, WI goo sure leSt 

40·2506. Execution of death sentence.-(a) A sentence of death I:' 
shall be executed at the state penitentiary at Nashville by the electro.; . • .. COMMENTS OF LAW RElVISION COMMISSION 
cution of the defendant or by such other humane means as may be: Dt'1'rIvcatJ~n:§ 403202 Ordinary fine for felony, see T. C. A. 

h . d . , Ao - § 39-822, as amended. 
aut onze by the commissioner of correction. The warden of the l" . .. Ordinary fine for misdemeanor, see 
penitentia.ry shaH maintain all necessary equipment for execution by! CrOll~.R~ferences: .. ~l'. C. A. § 39-823, as amended. 
electrocutIon. . ! CrIterIa and methods for lmposmg Comment,' I; !nes, see T. C. A. § 39-821, as amended. 

(b) The warden of the penitentiary shall supervise the execution H ' This is present law. 
which shall be conducted in privacy. The only witnesses who may at: Ii. 
tend are: the prison physician; the sheriff of the county of arrest; H 40·2602. Inquiry into defendant's ability to pay fine.-If a defendant 
members ·of the family, if requested by the defendant; a minister or!1 fails to pay a fine as directed, thecoul't may, and upon application of 
priest, if. requested by the defendant; and such attendants as are'·· defendant shall, inquire .'and ma.ke investigation into the defendant's 
necessary for the execution. .; financial, employment, and family situation, and the reasons for non~ 

(c) In pronouncing .the sentence of death, the tria~ co~ shall not f] payment .of the fine, i~cl1;lding whether nonpayment of the fine was 
set the date of execution. The final order of the revIeWIng appellate r eontumaclOus or due to mdigency. 
C01~rt shall set the date and time of execution, which shall not be less r~ 
than sixty (60) nor more than ninety (90) days from the date of the I:, COMMENTS OF LAW REVISION COMMISSION 
fin&l order, and shall be transmitted to the warden of the state peni.I; Derivation: Comment: 
tentiary at Nashville. A sentence of death shall not be executed untl! J .,T. C. A. § 40·3208. This is taken from the recent (1972) 
a certified copy of the final order specifying the date of execution has r; Cross.References: ~~~ = s;~t~n~' § 40·3208, as are the 
been ~eceived by the warden of the state pen:itentiary at Na~rwille. ~ Methods of payment, see T. C. A. § 39-

(d) If for any reason the sentence of death is not executed as I t 121, as !!.'llended. 

ordered, the sentence. stands in full force and shall be executed on a: 40.2603. Remedies for nonpayment of fine.-If the defendant fails 
subsequent date and tIme to be fixed by the appellate court. " to pay a fine the court may, after any inquiry pursuant to § 40-2602: 

. ~ (1) enter any order it could have rendered under § 39-821, as 
COMMENTS OF LAW REVISION COMMISSION I; amended; or 

Ieted since they are covered by § 40· ~, (2) reduce the fine to an amount the defendant is able to pay; or Derivation: 
T. C. A. §§ 40-3121-40-3128, 40-3117 

-40-3120. 

Cross·Re(e).'ences: 
Commutation of death sentence, See 

§ 40-2903. 

Comment: 
This is present law. The provisions ro

garding removal by the sheriff are de-

2504. A specific da~e of execution is not.! (3) release the defendant from the obligation to pay the fine; or 
to be set by the trIal court and the sen· ~, t b' , d t·} th fi 
tence to death is stayed by an appeal as~ . (4) dIrect that the defendan e Imprlsone un 1 ene, or any 
pro~ded for in § 40-2405. SUbseptic-n{Clli portion of it remaining unpaid or remailling undischarged after a pro 
prOVIdes for the date of executl0~ tQ,be r rata credit for any time already served in lieu of payments is paid. 
set by a final order of the reVlElWlng I ' 
court and a certified copy thereof to be i 
transmitted to the warden of the state, COMMENTS OF LAW REVISION COMMISSION '. 
penitentiary at Nashville. .. D' t· Comment.' 

~ el'IVa Ion: 
~, 'Y. C. A. § 40-3208. This section provjdes for the same op-
i tions as the recent (1972) act from which 
. Cross·References: it is derived. The Criminal Code section 

CHAPTER 26 
t Criteria and methods for imposing l'eferred to provides for various methods t fines, see T. C. A. § 39-821, as amended. of payment. 
I Imprisonment for nonpayment, see 
f /{0·2604. 

COLLECTION OF FINES AND COSTS !. 

SECTION. 
40-2601. 
40-2602. 

40-2603. 

374 

Confession of judgment. 
Inquiry into defendant's ability 

to pay fine. 
Remedies for nonpayment of 

fine. 

SECTION. !4~.2604.~p~iso~ent for nonpayme~t ?f fi!le.-(a) The court 
40-2604. Imprisonment for nonpayment~ shall determme, m light of the defendant s sltuatIOn, means, and con-

of fin.e. I ~uct with regard to the nonpayment of the fine, the period of any im-
40-2605. Collect!onof costs. t nrisonment in default of payment of the fine subJ' ect to the following 
40-2606. ExecutIon of fine and costs. ! \ . . ' 
40-2607. Fines accruing to state. f ulIlltations: 
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§ 40-2605 CODE. OF CRIMINAL PROCEDURE. 

(1) in 110 event shall such period of imprisonment exceed one (1) 
day for each five dollars ($5.00) of the fine. 

(2) if the fine is imposed for a felony, the. period may not exceed 
one (1) year. 

(3) if the fine is imposed for a misdemeanor, the period may not 
exceed one-third (1!a) the maximum of imprisonment author. 
ized for the offense . 

(4) if the fine is imposed for a municipal ordinance violation the 
period may not exceed ten (10) days. I 

(5) if a sentence of imprisonment as well as a fine is imposed 
the aggregate of the period and the term of the sentence may not 
exceed the maximum term of imprisonment authorized for the offense, 

(b) In no case shall an indigent defendant be imprisoned for in. 
ability to pay a fine. 

(c) If a court orders a defendant to pay a fine, imposed as ;.;. result 
of a traffic violation, in instalment payments, the court shall revoke 
the defendant's privilege to opera.te a motor vehicle in this state upon 
the failure of the defendant to comply with the order of the court. If 
the defendant's privilege to operate a motor vehicle has been revoked 
for the failure to comply with such court order, the privilege shall 
remain so revoked until the total amount of the fine imposed is paid. 

COMMENTS OF LAW REVISION COMMISSION 

SUSPENSION OF SENTENCE § 40-2701 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
This is present law. 

40-2607. Fines accruing to state.-(a} Except as otherwise pro
vided by law, fines, amercement:!, forfeitures, and recoveries in criminal 
cases constitute a part of the revenue to the state and shall be paid 
into the ~tate treasury in the following cases: 

(1) all fines and forfeitures which may be recovered in any 
case in which the defendant is indicted for a felony, whether he is con
victed of a felony or of an offense less tha.n felony; 'and 
'(2) all fines and forfeitures imposed for a violation of any law 

regulating the business of banking. 
(b) Except as otherwise provided by law, fines and forfeitures in 

all other state cases go t,o the county in which the charge was made. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-3206. This is present law. 

Cross-References: 
Payment of fees and costs, see ch. 34. 

Derivation: -'imprisonment for misdemeanor, see ., 
CHAPTER 27 

SUSPENSION OF SENTENCE Subsecs. (a), (c): T. C. A. § 40·3208. 
Subsec. (b): T. C. A. § 40·3209. 

Cross-References: 
Imprisonment for felony, see T. C. A. 

§ 39-831, as amended. 

T. C. A. § 39-832, as amended. 
Inquiry into ability to pay, see § 40· 

2602. 

Comment: 
This is pr .. sent law. 

SECTION. 
40·2701. 
40·2702. 

40·2703. 

Authority to suspend sentence. 
Entry of judgment, suspension, 

and probation. 

SECTION. 
40-2706. Effect of suspension on right 

to appeal. 
Authol'ity to revoke suspen

sion. 

40.2605. Collection of costs.-Costs shall not be deemed p,a.rt of the 40·2704. 
penalty and no defend.ant shall be imprisoned for nonpayment of costs, ~O·2705. 

Suspension after service of 
part of sentence. 

Duties of pl'obation·and paroles 
counselor. 

Appearance bond • 

40-2707. 

40-2708. 

40-2709. 

Procedure to revoke suspension 
and probation. 

Costs on revocation· proceed
ing. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3209. 

Comment: 
The prohibition of imprisonment for 

nonpayment of costs is derived from 

Anderson v. Ellington, 300 Fed. Supp, 
789 (E.D. Tenn. 1969) in which contrarY 
provisions of present T. C. A. § 40·3203 . 
were held violative of the 13th amend· 
ment. This provision is present law, 
T. C. A. § 40-3209. 

40.2606. Execution of fine and costs.-If the fine is not discharged 
by payment or service of imprisonment in default of fuie, the cl~rk , 
may issue execution for the, fine and costs adjudged, or any portIon 
remaining unpaid, as in civil cases. The district attorney. or the county 
or municipal attorney, as applicable, may, and shall upon order of t~e 
court, institute proceedings to collect the fine as a civil judgment In , 
the court of appropriate jUl'isdiction. 

376 

-. .,-~- -~., ,"- -.'~ .. _-- ~'. 

40-2701. Authority to suspend sentence.-(a) Except as provided 
In this section, all trial judges having criminal jurisdiction are author~ 
ized and empowered to suspend the execution of sentence for any 
defendant who has been found guilty of a crime upon a verdict or a 
plea of guilty and place the defendant on probation, subject to such 
conditions as the trial judge may deem fit and proper, at the trial term 
or any term thereafter. 

(b) No sentence to death or life imprisonment shall be suspended. 
(c) No order of suspension shall take effect for any felony sentence 

until the defendant shall have served five (5) consecutive days in the 
county jail either before or after trial. 

{d) If a probation and paroles counselor is available to the court, 
and if the probation and paroles counselor to whom the matter has 
been referred shall file his report within ten (10) days aftel' such 
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§ 40-2705 CODE OF CRIMINAL PRQCEDURE 

Out-of-state supervision, see ch. 30, Probation and paroles counselor Bee 
subch. E. § 40-2864. ' 

} 
40·2705. Appearance bond.-(a) Upon the suspension of any judg. fc 

ment, as provided in this chapter, the trial judge may require the de", 
fendant to: ' 

(1) execute an appearance bond in such sum as deemed right and 
proper by the trial judge; or 

(2) execute his personal recognizance bond without sureties in', 
such sum as the trial judge may fix. , 

(b) Both appearance bonds and recognizance bonds may contain 
conditions requiring the defendant to appear before the trial judge at I 
such times as the court may direct. I 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-2905. This is present law. 

Cross-References: 
Pretrial release, see ch. 12. 

40·2706. Effect of suspension on right to appeal.-(a) The filing 
of a petition for suspension of sentence and probation of the defendant 
or the entry of any order thereon, shall not prevent !J~ be a bar to thp 
defendant, concurrently or thereafter, within the time allowed by law: 

(1) filing, arguing, or demanding judgment on any motion for 
new tlial; 

(2) taking, filing, and perfecting an appeal from any judgment of 
conviction, whether or not the petition for suspension is granted. 

(b) A defendant may file application for a suspension of sentence 
or probation upon the return of the final judgment of the Court of 
Criminal Appeals or the Supreme Court of Tennessee, as the case may 
be, whichever may be final on or before the expiration of the term to 
which the procendendo of the final appellate COUl't is returned, and the 
trial court shall have full power to act thereon. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-2901. This is present law. 

Cross-References: 
Appeal, see ch. 24. 
Motion for new trial, see § 40-2407. 

40·2707. Authority to revoke suspension.-(a) Within. the time 
set by the court for suspension of sentence, the trial judge pursuant 
to § 40-2708, may revoke and annul the suspension of sentence. 

t 
f 

SUSPENSION OF SENTENCE § 40-2708 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2906. 

Cross· References : 
Procedure to revoke suspension, see 

§ 40-2708. 
Time for suspension, see § 40-2701. 

40·2708. Procedure to revoke suspension or probation.-(a) If it 
shall ,come to the attention of the trial judge that any defendant who 
has been released upon suspension of sentence has been guilty of any 
breach of the laws of this state or has violated the conditions of his 
probation, the trial judge may cause to be issued a wan'ant for the 
arrest of the defendant as in other criminal cases. 

(b) A warrant issued pursuant to subsection (a) may be executed 
by a probation and paroles counselor or any peace officer of the county 
in which the probationer is found, 

(c) Any probation and paroles counselor for good cause may arrest 
a probationer without a warrant. 

(d) If any defendant is arrested pursuant to subsection (b) or (c), 
the trial judge granting the probation and suspension of sentence 
shall, at the earliest practicable time, inquire into the charges and 
determine whether or not a violation has occurred. The defendant must 
be present at such inquiry and shall be entitled to be represented by 
counsel and shall have the right to introduce testimony in his behalf. 

(e) If the tlial judge finds that the defendant has violated the 
conditions of his probation and suspension, the trial judge may, by 
order duly entered upon the minutes of his court, revoke the probation 
and suspension of sentence and cause the defendant to commence the 
execution of the judgment as originally entered. Time served on pro
bation shall diminish the maximum term of imprisonment set but shall 
not diminish the minimum term. 

(f) In ca~e of revocation of probation and suspension, the defendant 
may appeal from an order revoking suspension and probation as in 
other climinal cases. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2907. ' 

Cross-References: 
Arrest warrant, see ch. 7. 
Appeal, see ch. 24. " 

., 'Conditions of probation, see § 40-2702. 
Counsel, see §§ 40-3202-40-3204. 
Execution of judgment, see ch. 25. 
"Peace officer" defined, see § 40-105. ' 

§ 
Probation and paroles counselor, s,ee 
40-2864. . 

4 
Revocation of parole,' see §§ 40-284<t-:

·0·2847. 
"Trial judge"defined, see § 40-2701. 

Comment: ' • I 
(b) If suspension is revoked, the original judgment rendered by 

the trial judge shall be in full force and effect from the date of the 
revocation and shall be executed accordingly. 

QSQ 

~ . This section restates present law with t one alteration. Subsection (e) allows 

credit to be given the defendant for tim!! 
successfully served on probation. It is 
important to note, however, that thlis 
credit may be applied only to the maxI
mum term imposed, not the minimum 
term. For a probated sentence of 2;-6 
years, for. example, successful comple
tion of one year's probation does ,),101; 
diminish the parole eligibility date (min
imum term), while it does diminish the 
maximum term so that reinstatement of 
the sentence results in a 2-5 sent(mce. 
It was felt that, while some credit should 
be given for successful probation time, 
it should not reduce the minimum term, 
in which the department of corr/Ilction 
has its best opportunity to effect relhabil
itation. 
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§ 40-2709 CODE .OF CRIMINAL PROCEDURE 

40-2709. Costs on revocation proceeding~-'(a) If suspension is not 
revoked, the costs of the proceeding shall be taxed against the county 
if the defendant be originally convicted of a misdemeanor, or against 
the state if originally convicted of a felony. 

(b) If the trial judge finds that the proceeding for revocation was 
not brought in good faith, he may tax the costs of the case against 
the party making the charges against the defendant. 

(c) If the suspension is revoked, the costs of the proceeding shall 
be collected or enforced against the defendant pursuant to chapter 26. 

(d) No state and county tax nor attorney-general's fl~e shall accrue 
upon any hearings for the purpose of revoking suspension. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2908. 

Cross· References : 
Collection of fines and costs, see ch. 26. 
Fees and costs, see ch. 34. 

Comment: 
This is present law. 

CHAPTER 28 

PAROLE 

Subchapter A. General Provisions 
SECTION. 

Subchapter D. The Board of Pardons and 
Paroles 

PAROLE § 40·2803 

Subchapter A. General Provisions 

.i
:',.','. 40·2801. Legislative policy.-(a) It is the policy of this state that 
: the treatment of persons convicted of crime reflect their individual 

characteristics, circumstances, needs and potentials. It is preferable 
l.·..that convicted persons remain in the community under such rehabilitar tive programs as supervised pr.Dbation. Where public safety and the 
.~ needs' of the individual require a period vi institutional treatment,. 

I.,

; constructive parole supervision programs should be provided upon 
release of the individual to the community. 

(b) Nothing in this chapter shall be construed in any way as in
f tended to modify or abridge the clemency powers of the governor as 
i set forth in chapter 29. 
l 
f 

I 
r. 

f 
( 

~ 
t 
~ 

~ 
t 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40·3601. 

Cross· References : 
Executive clemency, see ch. 29. 
General principles in sentencing, see 

T. C. A. § 39-806, as amended. 
Sentencing alternatives, see T. C. A. 

§ 39·805, as amended. 

Comment: 
This statement of policy is drawn 

from present law and, combined with the 
philosophy of sentencing set out ~tt tit . 
39, ch. 8, sets the tone for the correc
tional aspect of the criminal justice sys
tem. 

40·2802. Application of chapter.-The prOVISIons of this chapter 
shall apply to every person hereafter sentenced to imprisonment for a 
felony and to those who may now be serving sentence for a felony. 

COMMENTS OF LAW REVISION COMMISSION 40-2801. Legislative policy. 
40-2802. Application of chapter. 
40-2803. Chapter definitions. 

SECTION. 
40-2861. ! Creation and composition of i 

board. Derivation: The adoption of a new sentencing 
structure and. rationalez however, as em
bodied in such innovatIons as the bifur
cated trial (§ 40-1903), instructions on 
e1fect of sentences (§ 40-2002), and sen
tencing l?rinciples (T. C. A. § 39-806, as 
nmended), require some alterations in 
Parole eligibility statutes. See comment 
following § 40-2822. 

Subchapter B. Eligibility and Grounds 

40-2821. 
40-2822. 
40-2823. 
40-2824. 
40-2825. 
40-2826. 
40-2827. 

for Parole 
Indeterminate tenns. 
Life sentences. 
Determinate terms. 
Extended determinate terms. 
Habitual criminal sentences. 
Grounds for parole. 
Probationary parole. 

Subchapter C. Parole, Conditions, 
Violations, and Discharge 

40-2841. Grant of parole. 
40-2842. Discharge from parole and sen

tence. 
40-2843. Relief from reports. 
40-2844. Report and arrest of parole 

40-2845. 
40-2846. 
40-2847. 

382 

violator. 
Probable cause hearing. 
Parole court. 
Conviction of felony while on 

parole. 

40-2862. 
40-2863. 

40-2864. 

40-2865. 
40-2866. 

40-2867. 
40-2868. 

40-2869. 
40-2870. 

Chairman of the board. 'i 
Director of probation and pa· to.' 

roles. 
Probation and paroles coun· 

selors. 
Executive secretary. J. 
Duties, powers, and functions ! 

of the board. ! 
Records of parolees. 
Recommendations and reports 

to the governor. 
Meetings of the board. 
Cooperation with the board. 

Subchapter E. Out-of-State Supervision 
40.2881. Authorization and text of 

agreement. . 
40-2882. Procedure on violation report 

for interstate parolees. 
40-2883. Deputization of agents. 
40-2884. Contracts for costs. 

T. C. A. § 40-3610. 

Comment: 
No changes are made in the sentence, 

manner of service, or parole eligibility 
of prisoners sentenced prior to the enact
ment of this code. Provisions of this 
chapter, such as §§ 40-2823-40-2825, are 
retained to apply the present system to 
current prisoners. 

40·2803. Chapter definitions.-In this chapter, unless the context 
requires a different definition: 

(1) "Board" means the state bo~rd of pardons and paroles. 
(2) "Parole" meanj the release of a prisoner to the community 

by the board of pardons and paroles prior to the expiration of his term 
subject to conditions imposed by the board and subject to its super
viSion, or where a court or other authority has issued a warrant against 
the prisoner and the board in its discretion has released him to answer 
the wal'l'ant of such court or authority. 

(3) "Paroles counselor" is a probation and paroles counselor. 
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§ 40·2821 CODE OF CRIMINAL PROCEDURE 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40.3601. 

Cross-References: 
Com:"iJsition of board, see § 40·2861. 
Duties of parole counselor, see § 40-

2864. 
Eligibility for parole, flee subch. B. 
Probation, see ch. 27. 

Comment: 
The change from parole "officer" to 

parole "counselor" is made to conform 
the statute to present practice. Tb,(\J\ew 
termir.ology la llldicatlvti of the change 
in parole supervision philosophy from a 
surveillance approach to a counseling 
approach. 

Subchapter B. Eligibility and Grounds for Parole 

40-2821. Indeterminate terms.-(a) Except as provided in sub
section (b), evory person sentenced to an indetenninate term of im· 
prisonment shall be eligible for parole when he has served a period of 
time equal to the minimum term imposed by the court less credit for 
good conduct. 

(b) The time of his release shall be discretionary with the board, 
but no such perSOll shall be released until he shall have served one (l) 
year. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-3612, 40-3613. 

Cross-References: 
Credit for good conduct, see T. C. A. 

§§ 41-333-41-335, 41-358. 
Grounds for parole, see § 40-2826. 
Ordinary term imprisonment for felo

ny, see T. C. A. § 39~831, as amended. 

Comment: 
The use of the lllininlUm term less 

credit for good conduct as the parole eli
gibility date is the current practice for 
the indeterminate sentences now .. uthor-

ized by law. The sentencing structure of 
the new Criminal Code (see T. C. A. ti~ 
39, ch. 8, aa amended) does 1lOt provide 
for the use of determinate terms. Sec
tions 40-2823-40·2825, dealing with pa
role eligibility for determinate terms) 
are provided f01' the prisoners now ,in. 
carcerated under the old sentencmg 
structure. 

Subsection (b) ensures that every felon 
sentenced to imprisonment will remain 
in the custody of the department of c~r· 
rection long enough to benefit from lts 
rehabilitative programs. 

40·2822. Life sentences.-(a) No person sentenced to imprison
ment for life under the provisions of § 39·831, as amended, shall 119 
eligible for parole. 

(b) Every person sentenced to imprisonment for life prior to the 
effective date of this code shall be eligible for parole when he has 
served for twenty~five (25) years, less cl'edit which would have been 
allowed for good conduct had his sentence been for twenty-five (25) 
years. 

COMMENTS OF LAW REVISION COMMISSION 
'II; 

Deriva.tion: 
Subsec. (a) : New. 
Subsec. (b): T. C. A. § 40-3613. 

Cross-References: 
Executive clemency, see ch. 29. 
General principles in sentencing, see 

T. C. A. § 89-806, as amended. 
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Instructions on effect of sentence, see 
§ 40·2103. Ie! 

Ordinary term imprisonment for . 
ony, see T. C. A. § 89-831, as amended. 

Sentencing alternatives, see T. C. to 
§ 39-805, as amended. 

PAROLE 

Comment: 
Under T. C. A. § 89-881, as amended, 

a conviction of a first degree felony pro. 
vides the sentencing ~uth(jl'ity with throe 
tYJl~lI of possible sentences. Two of them, 
indeterminate terms with either a 3~ 
15 yeal,' minimum and life maximum or 
a 8·10 year minimum and 80 year maxi
\llum, have a built-in parole eligibility 
date. The third alternative is life im
prisonment without eligibility for parole. 
Subsection (a) conforms to that possible 
sentence. 

§ 40-2821i 

The possibility of a no-parole life 8e110. 
tence has been provided :for those crimes 
not falling under the extremely limited 
capital punishment provision, T. C. A. 
§ 39-1105, as amended, which conclusiv,e
I;; demonstrates the nonexistence of any 
potential for rehabilitation. The power 
of executive clemency is unimpail'()d, 
however, as a. safeguard against abU/leo 

Subsection (b) continues present ll:l.w 
for those sentenced under it. 

40·2823. Determinate te:rms.-Except as provided in § 40-2824, ~l;Dy 
person now serving a determinate term of imprisonment for a felony 
shaH be eligible for parole in 'the sanie manner provided for those s,en
tenced to an indeterminate term when he has served a period of t'ime 
equal to one half (lh) of the term imposed by the court less credit 
for good conduct, but in no event less than one (1) year. 

COMMENTS OF LAW REViSION COMMISSION 

Derivation: 
T. C. A. § 40-3612. 

Cross. References : 
Credit for good conduct, see T. C. A. 

§§ 41-333-41-385,41-358. 

Comment: 
See comment following § 40-2825. 

-40.2824, Extended determinate ternls.-Any person now serving a 
determinate sentence of imprisonment for a tel'm of :fifty (50) Fears 
or more, shall be eligible for pal'ole when he has served a term of not 
less than. thirty (30) full calendar years. 

COMMEN1;'S OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-3613. See comment following § 40-2825. 

40·2825. Habitual criminal sentences.-Any person convicted and 
sentenced to imprisonment as an habitual criminal pursuant to § 40-
2806, prior to the effective date of the code of criminal procedure, shall 
be eligible for parole when he has served a term of not less than thirty 
(30) full calendar yee.rs. 

COMMENTS OF LAW REVISION COMMISSION 

!krifation: 
T. C. A. § 40-8618. 

Cross.Refere:clces: 
Extended term for habitual offender, 

~ee T. C. A. § 89-842, as amended. 

Comment; 
Sections 40-2823-40-2825, as well as 

subsectionl 40.2822(b) and § 40-2827, are 
i~cluded raerely to continue the applica
bon of present law to those prlsone~'S 

sentenced under it. Just as the new sen. 
tencing alternatives provided in tit. 39 
necessitate the change of parole provi
sions for the life sentence, the abolition 
of determinate terms and extended terms 
makes these sections obsolete after the 
completion of those terms now being 
served. 

The new habitual offender provision 
of T. C. A. § 39-8421 as amended, pro
vides for an indetermmate term. 
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§ 4{)·2826 CODE. OF CRIMINAL PROCEDURE 

40·2826. Grounds for parole.-(a) Except as provided in subsec. 
tion (c), parole is a privilege, rather than a right, and no prisoner shall 
be released on parole merely as a reward for good conduct or efficient 
performance of duties while in prison. 

(b) Except as provided in subsection (c), the board shall release a 
prisoner only if the board is of opinion that: 

(1) the prisoner is eligible for parole under the provisions of 
this subchapter; and 

(2) there is reasonable probability that the prisoner, if released, 
will remain at liberty without violating the law j and 

(3) that his release is not incompatible with the welfare of so. 
ciety. 

(c) Every prisoner shall be released on parole at least six (6) 
months prior to the expiration of his maximum term of imprisonment f 
less credit for good conduct. 

COMMENTS OF LAW REVISION COMMISSION 

'Derivation: 
Subsecs. (n), (b): T. C. A. § 40-3614. 
Subsec. (c): New-. 

Comment: 
The criteria for the grant of parole 

are those now in use under present 

Cross-References: 
Board proceedings, see subch. D. 
Ordinary term of imprisonment for 

felony, see T. C. A. § 39-831, as amended. 
Parole eligibility, see §§ 40-2821-40-

2825. 

T. C. A. § 40-3614. 
Subsection (c) is a new provision that i. 

assures that no prisoner will be reJeased t 
without the aid and supervision of a pa· .. 
roles counselor. In other words, prisoners . 
will no longer be able to "go out flatU ~ 
after service of their terms. This manda· 1 
tory parole provision serves both the I'. 
interests of the prisoner and of society. , 

40-2827. Probationary paro)e.-(a) This section shan apply only 
to persons sentenced to imprisonment prior to the effective date of the 
code of criminal procedure. 

(b) If the prisoner has been accorded a bona fide offer of employ
ment, the board may release that prisoner on probationary parole: 

(1) at any time not more than six (6) montlls before the date of 
his eligibility for parole as provided in this subchapter if, after all 
credit for good conduct) that eligibility shall occur more than eighteen 
(18) months and less than five (5) years from the date of sentence; or 

(2) at any time not more than one (1) ye~r before the date of 
his eligibility for parole as provided in this subchapter if, after all 
credit for good conduct, that eligibility shall occur more than five (5) 
years from the date of sentence. 

(c) The prisoner shall at all times during probationary parole be 
under the supervision of the board which may revoke the probationary 
parole for any reason satisfactory to it. 

Derivation: 
T. C •. A. § 40-3612. 
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COMMENTS OF LAW REVISION COMMISSION 

Cross-References: 
Credit for good conduct, see T. C. J.. 

§§ 41-333-41-335. 41-358. 

1 
! 

Parole eligibility, see §§ 40-2821-40· 
2825. 

Revocation proceedings, see §§ 40-
2844-40-2847. 

Comment: 
The probationary parole prOVlSIOn, 

originally designed for determinate 
terms, will be phased out of operation as 

§ 40.2842 

the sentencing alternatives and proce
dures of this code become effective. The 
simplification of sentencing and parole 
procedures obviates the need for proba
tionary paroles and renders p:.role eligi
bility more intelligible to the jury. See 
§ 40·2103 (instructions for sentencing 
hearing). 

Subchapter C. Parole, Conditions, Violations, and Discharge 

40·2841. Grant of parole.-(a) If the board determines to release 
a prisoner on parole pursuant to § 40-2826, the prisoner shall be allowed 
to go outside the prison walls upon such terms and conditions as the 
board may prescribe. . 

(b) If a prisoner is released pursuant to SUbsection (a), he shall 
remain in the legal custody of. the warden of the prison from which 
he is paroled until the expiration of the maximum term specified ill 
his sentence or until he is granted a final discharge under § 40-2842. 

(c) The action of the board in releasing prisoners shall be review
able only if not done accOl'ding to law. 

COMMENTS OF LAW REViSION COMMISSION 

Derivation: 
Subsecs. (a), (b): T. C. A. § 40-3614. 
Subsec. (c): T. C. A. § 40-3612. 

Cross-References: 
Discharge from parole and sentence, 

see § 40-2842. 

Ordinary term imprisonment for fel
ony, see T. C. A. § 39-831, as amended. 

Violations of parole, see §§ 40·2844-
40-2846. 

Comment: 
This section consolidates present law, 

40·2842. Discharge from parole and sentence.-(a) The board may 
recommend to the governor that he grant a parolee a final discharge 
from the sentence under which he was paroled if the board is satisfied 
that: 

(1) the parolee has kept the conditions of his parole in a satis
factory manner; and 

and 
(2) he will probably remain at libe~ty without violating the law; 

(3) 
society. 

that his release is not incompatible with the welfare of 

(b) If the governor grE " ~ a final discharge, the board shall issue 
to the parolee a certificate at :u.nal discharge. 

C{lMMENTS OF LAW REVISION COllu\USSION 

Derivation: 
T. C. A. § 40-3622. 

Cross-References: 
Rem.ission of sentence, see § 4{)-2904. 

Rights restored on discharge, see § 40-
8805. 

Comment: 
This is present law. 
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§ 40-2848 C01Jlil PF CRIMINAL PROCEDURE 

40-2843. Relief from reports.-The board may relieve a parolee from 
making further reports and may permit the parolee to leave the state 
or county, if satisfied that this action is for the best interests of society, 

COMMENTS OF LAw REVISION COMMISSION 

D~tivation: . Comment: 
T. C. A. § 40-8621. This is present law. 

Cross-References: 
Out-oi-state supemsion, see subch. E. 

40-2844. Report and arrest of parole violator.-(a) If the paroles 
counselor having charge of a parolee shall have reasonable cause to 
believe that such parolee has violated the conditions of his parole In 
a material respect, the paroles counselor shall report such facts to the 
director of probation and paroles, who thereupon shall issue a warrant 
for the retaking of such parolee and his return to the designated state 
prison. The governor shall have the power to issue requisition for any 
such parolee if he has departed from the state. 

(b) Any paroles counselor, any officer authorized to serve criminal 
process, or any peace officer to whom such wan'ant shall be delivered 
shall execute the warrant by taking the parolee and returning him to 
the prison designated by the commissioner of correction there to be 
held to await the action of the board. . 

(c) The officer, except an officer of the prison or paroles counselor, 
shall be entitled to receive the same fees therefor as upon the execution 
of a warrant of arrest at the place where said parolee shan be retaken, 
and as for transporting a convict from thld place of arrest to the prison, 
in case such officer also transports the parolee to the prison. 

(d) The fees of the officer, other than a prison officer or paroles' 
counselor, shall be paid by the agent and warden .of the prison out of 
the moneys standing to the credit of the parolee, if any or sufficient 
therefor, and otherwise out of the funds of the prison, in which case 
the expenses shall be charged a,gainst and deducted from any moneys 
which may stand to the credit of the parolee in the future. 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3617. 
Subsecs. (b), (c): T. C. A. § 40-3618. 

CrosswReferences: 
Conditions of parole, see § 40-2841. 
Extradition, see ch. 31. 
Fees of officers, see ch, 84. 
"Peace officer" defined, see § 40-105. 

Comment: 
This section makes one change from 

the present statutes from which it is 
drawn. Paroles counselors are no longer 
authorized to retake parolees on reason 
to believe that the parolee. "is about to 
lapse into criminal ways or company." 

40-2845. Probable cause hearing.-(a) Upon the arrest of a parolee 
pursuant to § 40-2844, unless waived in writing, a preliminary hearing 
shall be conducted to determine whether probable cause exists to 
believe that the parolee has violated the conditions of his parole in a 
material respect. 
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§ 40-2846 

j, (b) Written notice of the violations alleged and the time, place, and 
purpose of the hearing shall be given the parolee a reasonable time 
before the hearing. 

(c) The hearing shall be conducted by a hearing officer, to be ap-
pointed by the commissioner of cOl.·rection, who may be any responsible 
adult other than the paroles counselor responsible for the parolee. 

(d) The parolee shall be allowed to: 
(1)' appear at the hearing and speak in his own behalf; and 
(2) produce documents, letters, and individuals relevant to the 

violations alleged,; and 
(3) unless the hearing officer determines that the informant 

would be subject to risk of harm if his identity were disclosed, con
front and cross-examine persons who have given adverse information 
on which parole revocation is to be based upon request. 

(e) The hearing officer shall: 
(1) il],formally conduct the hearing; and 
(2) make a written summary of the hearing including the docu

ments or evidence in support of parole revocation and responses of 
the parolee; and 

(3) determine on the basis of information before him whether 
probable cause exists to believe the parolee violated the conditions of 
his parole in a material respect; and 

(4) if probable cause is found, cause the parolee to be returned 
to the designated state prison, pursuant to the warra.nt issued under 
~40-2844, for final decision on revocation by the board. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
New. 

Cross-References: 
Felony while on parole, see § 40-284'7. 
Parole court, see § 40-2846. 

Comment: 
The provision of a probable cause 

hearing at the time and place of the 

allegation of parole violation is required 
under the due process clause of the 
fourteenth amendment, Morrissey v. 
Brewer, 408 U. S. 471 (1972). This sec
tion has been drawn from and clo~eJy 
follows the opinion in the Morrissey 
case and an opinion of the attomey 
general on the issue. Op. Tenn. Att'y 
Gen. (Oct. 81, 1972). 

40·2846. Parole court.-(a) If there is reasonable cause to believe 
that a parolee has violated his parole, the board at its next meeting 
llIay declare the parolee to be delinquent and time owed shall date from 
such delinquency. 

(b) The warden of each prison shall promptly notify the board of 
the return of a parolee charged with violation of his parole. 

(c) The board shall, as soon as practicable, hold a parole cour~at 
the prison and consider the charge of the parole violation. The parolee 
shall be given an opportunity to appear personally before the board and 
eXplain the charges made against him. 

(d) The board shall, within a l'easonable time, act upon the charges 
! 
i and.may: 
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(1) require the parolee to serve out in prison the balance of the . ~ (c) Vacancies occurring in an office of a member of the board before 
maximum term for which he was originally sentenced or any part { the expiration of his term by reason of death, resignation, removal or 
thereof calculated from the date of delinquency; or L; aDY other reason shall be filled in the manner aforesaid for the re-_ 

(2) impose such punishment as it deems proper, subject to the Ii mainder of the term. 
provisions of § 40-2847. II (d) The governor may remove a me~ber of the board for good 

I: cause, and before removal, he shall furmsh to such member a state-
COMMENTS OF LAw REVISION COMMISSION ) ment in writing of the reasons thereof. 

Derivation: Ordinary tel'm for felony, see T. C. A j (e). The members of the board, director of probation and paroles, 
T. C. A. § 40-3619. § 39-831, as amended. . .!? probation and p~roles counselors, and emp.loyees of the board sh.all have 

Cross-References: Comment: 1: their compensatlOn :tL'"{e~ and sh~ll be paI~ as other state officIals and 
Finding of prob:-"'~ cause, see § 40- This procedure is present law ji .... 8ta. te employees are paId. Salarles for sald board members shall not 

2845. . .\ exceed the salary of the commissioner of correction nor be less than 
; the salary of the assistant commissioner of correction. 

40-2847. Conviction of felony while on parole.-(a) If any prisoner ~ 
be convicted in this state of a felony, committed while on parole;.he r COMMENTS OF LAW REVISION COMMISSION 

or such part of that sentence as the board may determine, before he .) T. C. A. § 40-3601. This SUbchapter is present law. 
shall serve the remainder of the sentence under which he was paroled, Ii. Derivation: Comment: 

commences serving the sentence imposed for the felony committed ; 
while on parole. ~ 40-2862. Chairman of the board.-(a) The governor shall appoint 

a chairman for a term of two (2) years. No person shall be chairman (b) If any prisoner while on parole shall commit a crime under;: f t (2) h Th 
the laws of another state or country which if committed within this I for more than three (3) consecutive terms 0 wo years eac. e 
state would be a felony, and if he shall be convicted of the crime, the.~ governor, ty designating one of the members of the board to be its 
board shall return such prisoner through the terms of the interstate' chairman, causes this chairman to direct the operation of the board and 

• fulfill the functions established by this chapter. 
parole compact and require that he serve the portion remaining of .his { (b) The chairman shall preside at all meetings of the board, ensure 
maximum term of sentence or such part of that sentence as the board ( eompliance with the procedures and rules of order of the board. and 
may determine. f periorm all other duties and functions of the chairman. The chairman, 

i in performing his duties, shall act in accordance with the policies and 
COMMENTS OF LAW REVISION COMMISSION . k procedures established by the board. 

Interstate parole compact, see subcb. f. (c) The board may designate one of its members to act as chairman Derivation: 
T. C. A. §40-3620. 

Cross-References: 
"Felony" defined, see T. C. A. § 39-107, 

as amended. 

E. ¥ during the absence or incapacity of the chairman, and, when: so- acting, 
Comment: t the member so designated shall have and perform all the powers and 

This is present law. 1 duties of t~e cfhairman
t
' ?f the board, but shaH not receive any additional 

t compensatlOn or so ac mg. 
~ 
~ 

Subchapter D. The Board of Pardons and Paroles ~ 
COMMENTS OF LAW REVISION COMMISSION 

, Derivation: 

40 2861 C t · d . . f b d () . t d r T. C. A. § 40-3601. • • rea Ion an composItion 0 oar.- a There IS crea e !. 

a full-time board of pardons and paroles, to be known as the "Tennessee ~ 40.2863. Director of probation and paroles.-(a) The commissioner 
board of pardons and paroles." , of,l!orrection shaU, with the approval of the governor, appoint a director 

(b) The board shall consist of three (3) members who shall be i of probation and paroles who shall devote his full time and capacities 
appointed by the governor. Each appointee shall hold office for a tel'IDl to the duties of this office. 
of six (6) years or until his successor shall have been appointed and !. (b) No person shall be eligible for the position of director unless he: 
qualified. In considering persons for appointment, the governor shall ~ (1) has attained his twenty-fifth (25th) birthday and has not 
take into account the prospective member's training, education, back- passed his sixtieth (60th) birthday; and 
ground, and experience in the criminal justice system. The members of (2) has received a bachelor's degree from an accredited college 
the boal'd shall not hold any other public office or employment and shall or university, or substitute ,one (1) year of successful full-time paid 
devote full time to the duties of the board. el!lployment in the field of rehabilitation or social work for one (1) year 
390 391 
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h 
of the required college education, with a maximum substitution of two ·I~.·.: 
(2) years; and , 

(3) has had four (4) years' experience in the field of rehabilita. J 
) tion or social work; and t 

(4) is fitted physically, mentally, and morally. Ii 
t (c) The director shall: ~ 

(1) formulate methods of investigation and supervision in the ,~ 
work of the division of probation and paroles and develop various f 
processes in the technique in the casework of the official staff of the f 

division, including interviewing, consultation of records, analysis of in. f. 
formation, diagnosis, plan of treatment~ correlation of efforts by indio f 
viduals and agencies, and methods of influencing human behavior; and i 

(2) prepare and issue rules and regulations for the guidance of . 
~ 

the staff and the conduct of its work in the manner prescribed by t 
§ 4-501, et ef~q. and supervise the work of the staff. i 

I 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3605. 

• 
i 

1 , 
I , 
! 

40·2864. Probation and paroles counselol's.-(a) The commissioner ! 
of correction, subject to the approval of the governor, shall appoint I 
probation and paroles counselors to be placed in counties embraced : 
within districts or such other places as may be from time to time ; 
designated by the board. The counselors shall devote their full time ~ 
and capacities to the duties of their office. ! 

PAROLE § 40-2866 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a.): T. C. A. § 40-3606. 

Subsec, (b): T. C. A. § 40-3607. 
Subsec. (0): T. C. A. § 40-3611. 

4.0-2865. Executive secretary.-(a) The board shall appoint an 
executive secretary for the board and such clerical staff as are necessary. 

(b) The duties of the executive secretary shall be: 
(1) to schedule parole hearings for each correctional institution; 

and 
(2) to compile parole eligibility lists for the board; and 
(3) to plan and arrange with cooperation of the director of pro

bation and paroles for the preparation, collection and compilation of all 
information which members of the board require for all hearings con
ducted by the board, including hearings involving paroles, parole revo
cations, commutations, respites and pardons; and 

(4) to assist the board and director in the formulation, develop
ment and implementation of procedures and policies; and 

(5) to prepare the necessary fOl"ms and keep records important 
to the decisions of the board; and 

(6) to conduct conferences and handle correspondence with at
torneys, relatives and other interested persons who wish to be heard 
concerning the parole or parole revocation of any inmate; and 

(7) to recruit and supervise all employees of the board; and 
(8) to develop and maintain communication and cooperation with 

the department of correction and the board. 

COMMENTS OF LAW REVISION COMMISSION (b) No person shall be eligible for the position of probation and ; 
paroles counselor unless he: ; Derivation: 

(1) has attained his twenty-fifth (25th) birthday and has not I . T. C •. A. § 40·3601. 

passed his sixty-fifth (65th) birthday or has attained his twenty·first: 40-2866. Duties, powers and functions of the board.-(a)" The board 
(21st) birthday and has a bachelor's degree from an accredited college ~ shall adopt an official seal by which -its acts and proceedings shall .b~ 
or university; and ~ authenticated and of which the court and other officials concerned WIth 

(2) has had two (2) years of college or four (4) years' experience: action of the board shall take judicial notice. The certificate of the 
ill the field of paroles and probation work. 1 chairman of the board, under the seal of the board and attested by the 

(c) The duties of the probation and paroles counselors shall be: ; executive secretary, shall be accepted in evidence in any judicial pro-
(1) to supervise and investigate the conduct, behavior, and prog· ~ ceedings in any court of this state as adequate and sufficient proof of 

ress of parolees in their several districts and of such parolees as may, the acts and proceedings of the board therein certified to. 
be assigned them for supervision; and (b) Subject to the provisions of this chapter, the board shall 

(2) to make to the direGtor a report of such investigation; and , promulgate rules and regulations to be used in its operati?n. The rules 
. and regulations shall be filed with the secrb~ary of state, In accordance 

(3) to perform such other duties and functions as th~ regulations' with § 4~502. 
of the board may direct; and (c) A majority of the board shall constitute a quorum for transact-

(4) to supervise and investigate the conduct and behavior of per· ing business and, except as otherwise provided in this chapter, a 
sons placed on probation pursuant to § 40-2702 or title 39, chapter 8, as majority vote of those present at any meeting shall be sufficient for 
amended; and any official action taken by the board. No person shall be paroled or 

(5) to prepare reports pursuant to §§ 40~2301 and 40-2701 as the discharged from parole, nor shall the parole of any person be revoked, 
courts of their districts shall direct. except by a majority vote of th"! enth'e membership of the board. 
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(d) For the purpose of any investigation made by it or any member 
thereof in the performance of its duties, the board shall have the power 
to issue subpoenas and compel the atte,ndance of witnesses, the pro. 
duction of books, papers and other documents pertaining to the subject 
of its inquiry, The board or any member thereof may administer oaths 
and take the testimony of persons under oath. 

[ p~LE 
f Derivation: 

COMMENTS OF LAw REVISION COMMISSION 

Cross-References: 

t
' '.'.' " Subsec. (a b) T. C

C
' A.A. § 40-3603. 

Subsec. ( ) T.. § 40-3623. 
Subsec. (c) T. c. A. § 40-3604. 

Recommendation for pardon, see § 40-
2904. 

(e) Subject to other provisions of law, the board shall: 
(1) determine wh~ther, when, and under what conditions prison· 

ers serving felony sentences in the state may be released on parole; and 
(2) determine whether violation of parole conditions exists in 

specific cases and decide the action to be taken in such cases; and 

'f.f~ 40-2869. Meetings of the board.-(a) The principal office of the 
, board shall be at Nashville. 

(b) ':(1he board shall. meet at each of the institutions under its 
jurisdiction at such times as may be necessary for a full study of the 
cases of all prisoners eligible for release on parole, and for determining 

" when and under what conditions and to whom such parole may be 
'granted. (3) personally study the prisoners confined in the prisons of the 

state under sentences, so as to determine their ultimate fitness to be 
paroled. 

1~,' (c) The board may prescribe such times and places of meeting as 

1

1:':.... the business of the board may require. 
COMMENTS OF LAW REVISION COMMISSION 

Derivation: Subsee. (e): T. C. A. § 40·3616, 
Subsecs. (aHc): T. C. A. § 40-3601. 
Subsec. (d): T. C. A. § 40-3603. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
},: T. C. A. § 40-3602. 

40-2867. Records of parolees.-(a) The board shall cause to be kept 
at its office complete social, physical, mental, psychiatric, and criminal 
records of every prisoner released under its supervision. The records 
shall contain the aliases and photographs of each such prisoner, and the 
other information referred to herein, as well as all reports of paroles 
counselors with relation to the prisoner. 

(b) The records shall be filed in the central office of the division of 
parole and shall be organized in accordance with the most modern '" 
methods of filing and indexing so there will always be immediately I; 
available complete information about each prisoner released on parole. I~ 

(c) The board may make rules, as it deems proper, as to the privacy t 
of such records and their use by others than the board and its staff, i; 

COMM.~NTS OF LAW REVISlON COMMISSION 

Derivation! 
T. C. A. § 40-3616. ; 

40-2868. Recommendations and reports to the governor.-(a) The t 
board shaU, when requested by the governor, collect the records, make ' 
investigations and report to the governor the facts, circumstances,', 
,criminal records, the social, physical, mental, and psychiatric conditions 
and histories of prisoners under consideration by the governor for 
pardon or commutation of sentence. , 

(b) The board shall notify the district attorney and trial judge, in 
whose court the case was tried, of the hearing of applications for execu· 
tive clemency. Any report received from the trial judge or attorney· 
general will be made part of the file of the applicant. " 

(c) The board shall make such reports concerning the records, ~ 
organization and work of the board as may be from time to time ra- l' 
quested by the govel'nbr. . ':.:, 
894 : 

Ii 

I' 

40-2870. Cooperation with the board.-The warden and all officers 
and employees of each prison and of the department of correction and 
all other public officials sha.ll at all times cooperate with the board 
and shaH furnish to the board and its employees such information. as 
may be necessary to enable it to pel'form its functions, and f.lUch 
wardens and other employees sh~Jl at ull times give the members of 
the board and its employees free access to all prisoners confined in the 
prisons of the /ltate. 

COMMENTS OF LAW .REVISION COMMISSION 

Derivation: 
T. C. A.. § 40-3624. 

Subchapter E. out-of-State Supervision 

40-2881. Authorization and text of agreement.-The governor of 
this state is authorized and directed to execute a compa,ct on behalf 
of the state of Tennessee with any of the United States legally joining 
therein in the form subatantiaUy as follows: A compact entered into by 
and among the con~racting states, signatories hereto, with the consent 
{If the congress of the' United States of America, granted by an act 
entitled 'CAn act granting the consent of the congress to any two pr 
more states.to enter into agreements or compacts for cooperative effort 
and mutual assistance in the prevention of crime and for other pur
poses." 

The contracting states solemnly agree: 
(1) That it shall be competent for the duly constituted judicial 

and administrative authorities of a state party to this compact (herein 
called "sending'state"), to permit any person convicted of an offense 
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within such state and placed on probation or released on parole to 
reside in any other state party to this compact (herein called "receiving 
state"), while on probation or parole, if (a) such person is in fact a 
resident of or has his family residing within the receiving state and 
can obtain employment there; (b) though not a resident of the receiv
ing state and not having his family residing there, the receiving state 
consents to such person being sent there. 

Before granting such permission, opportunity shall be granted to 
the receiving state to investigate the home and prospective employment· 
of such person. 

A resident of the receiving state, within the meaning of this section, 
is one who has been an actual inhabitant of such state continuous1y 
for more than one (1) year prior to his coming to the sending state 
and ilas not resided within the sending state more than six (6) con· 
tinuous months immediately preceding the commission of the offense 
for which he has been convicted. 

(2) That each receiving state will assume the duties of visitation 
of and supervision over probationers or parolees of any sending state 
and in the exercise of those duties will be governed by the same stand
ards that pl;evail for its own probationers and parolees. 

(3) That the duly accredited officers of 8, sending state may at 
all times enter a receiving state and there apprehend and retake any 
person on probation or parole. For the purpose no formalities will be 
required other than establishing the authority of the officer and the 
identity of the person to be retaken. All legal requirements to obtain 
extradition of fugitives from justice are expressly waived on the part 
of states party hereto, as to such persons. The decision of the sending 
state to retake a person on probation or parole shall be conclusive upon 
and not reviewable within the receiving state. If at the time when a 
state seeks to retake a probationer or parolee there should be pending 
against him within the receiving state any criminal charge, or he should 
be suspected of having committed within such state a criminal offense, 
he. shall not be retaken without the consent of the receiving state, until 
discharged from prosecution or from imprisonment for such offense. 

(4) That the duly accredited officers of the sending state will be 
permitted to transport prisoners being retaken through any and all 
states parties to this compact, without interference. 

(5) That the goverl10r of each state may designate an officer 
who, acting-jointly with like officers of other contracting states, if 
and when appointed, shall promulgate such rules and regulations as 
may be deemed necessary to mOl;e eff~ctively carry out the terms of 
this compact. 

(6) That this compact shall become operative immediately upon 
its execution by any state as between it and any other state or states 
so executing. When executed it shall have the full force and effect of 
law within such state, the form of execution to be in accordance with 
the laws of the executing state. 
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~ (7) That this compact shall continue in force .nd remain bind
{i ing upon each executing state until renounced by it. The duties and 
t! obligations hereunder of a renouncing state shall continue as to parolees' 
I: orprobatio~ers residing therein ~t the time of wi~hd:awal un~i1 retaken 
Ii or finally dIscharged by the sendmg state. RenunCIatlOn of thIS compact 
\ shall be by the same authority which executed it, by sending six 
; monthst ,notice in writing of its intention to withdraw from the compact 
3, to the other states party hereto. 

, COMMENTS o/>' LAW REVISION COMMISSION 

I: Derivation: Comment: 
fife A § 40.369 6 This is the Interstate Compact for the 
~,\ .,. . .., . Supervision of Parolees and Probation· 
t ers . 

40·2882. Procedure on 'ftiolation report for interstate paroJes.-(a) 
f Where supervision of a parolee or probationer is being administered 

I· pursuant.to the interstate. compact for the supervision of parolees and 
: probationers, the appropriate judicial or administrative authorities in 
; this state shall notify the c:ompact administrator of the sending state 
t whenever, in their view, consideration should be given to retaking or 
t reincarceration for a parole or probation violation. 
.~ (b) Prior to the giving of any such notification, a hearing shall be 
'; held in accordance with § 40.2845, unless such hearing is waived by the 
~ parolee or probationer. Any hearing pursuant to this section. may be 

I
f ... be. fore the administrator of the interstate compact for the supervision 

of parolees and probationers, a, deputy of such administrator, or any 
other person authorized purtjuant to the laws of this state to hear 
cases of alleged parole or probation violation. 

! '(c) The appropriate officer or officers of this state shall as soon as 
t prl1cticable, following termination of any such hearing, report to the 
, &ending state, furnish a copy of the hearing record, and make l'ecom· 
; mendations regarding the disposition to be made of the parolee or pro~ 
I bationer by the sending state. 
l. (d) Pending any proceeding pursuant to this section, the appro~ t. p~la~I?'Dfficers o~ this state may ta~e custody of and detain ·the parolee 
t or probationer Involved for a penod not to exceed fifteen (15) days 
f prior to the hearing and, if it appears to the hearing officer or officers 
. that retaking or reinc.al'ceration is likely to follow, for such reasonable 
. period after the hearing or waiver as may be necessary to arrange for 
I the retaking or reincarceration. 
i (e) In any case of alleged :parob or probation violation by a person 
t being supervised in another state pursuant to § 40·2881, any appropri. 
I ate judicial or administrativ{~ officer or agency in another state is 
! authorized to hold a hearing on the alleged violation. Upon receipt of 
: the record of a parole or probation violation hearing held in another 
: state pursuant to a statute substantially similar to this section, such 
; record shall have the same standing and effect as though the proceed. 
i ~g of which it is a record was had before the appropl'iate officer in this 
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state, and any recommendations contained in or aC(~i)mpanying the 
record shall be fully considered by the appropriate officer of this state 
in making disposition of the matter. 

,~ 
~ SSCTION. 

Duties of judge suspending ex
ecution of sentence. 

SECTION. 
40-2910. Parole by commissioner of cor-. 41).2907. 

COMMENTS OF LA",' REVISION COMMISSION 

Derivation: 
Interstate Parole and Probation Hear

ings Act (1972). 

Comment: 

Administrators' Association to bring the 
Interstate Compact into compliance with 
the Morriss611 decision discussed in the. 
comment to § 40-2845. 

This is taken from legislation suggest-
ed by the Parole and Probation Compact . 

40.2883. Deputizaticm of agents.-(a) The governor of this state 1; 
is authorized and e,m,_ ~owered to dep,utize any person .regularlr emplo~ed \',.; 
by another state to M~ as an officer and agent of thIS state III effectIng i 
the rd~urn of any person who has violated the terms and conditions ' 
of parole or probation a.s granted by this state. " 

(b) Any deputization pursuant to subsection (a) shall be in writi:ig 
and any person thus authorized to act as an agent of this state shall 
carry formal evidence of his deputization and shall produce the same 
upon demand. 

(c) In any matter relating to the return of such person, any agent 
so deputized shan have an the powers of a t>eace officer of this state. 

40-2908. 

40·2909. 

Duties of commissioner of cor
rection. 

Powers of commissioner of cor
rection. 

40-2911. 

40-2912. 
40-2913. 

rection. . 
Recommendation of pardon by 

commissioner of cOlTection. 
Duties of paroles counselor. 
County board of parole. 

40·2901. Powers of the govemor.-{a) The governor has power 
to grant reprieves, commutations, and pardons, in all criminal cases 
after conviction, except impeac:hinent, subject to the provisions of 
this chapter. 

(b) This chapter shall be libei"ally construed, and nothing in the 
chapter shall be construed as seeking to impair the pardoning power 
of the governor or the duties of the commissioner of correction in 
regard to the paroling of prisoners not inconsistent with the spirit of 
the chapter. 

COMMENTS OF !u\W R'EV!S!ON COMMISSION 

DerivatillTi : 
Snbsec. (a): T. C. A. § 40-3501. 
Snbsec. (b): T. C. A. § 40-3018. 

Cross·Rcferences: 
Parolc, see ch. 28. 

Comment: 
This section combines two present 

statutes to state the llolicy of the chap
ter and delineate the powers of the 
executive. 

. . . 40·2902. Pardon.-(a) The governor may grant pardons upon such 
DCrJvatlon: • T C A § 403627 Subsec. (c): T. C. A. § 40-3627. " conditions and with such restrictions and limitations as he may deem 

COMMENTS OF LAW REVISION COMMISSION I 
~~~::~: ~b~; 'r: C: A: § 40=3628: proper and may issue his warrant to all proper officers to carry into 

effect any conditlonal pardon, which warrant should be returned by the 
4:0~2884. Contracts for costs.-The governor of this state is author· officer ~after execution :vith his ~ndorsement of his action to the secre

ized to enter into contracts with the governors of any other states for tary Ol\state, to be by lum filed WIth the other papers. 
the purpose of sharing an equitable portion of the costs of effecting the ,;(b) The governor in his discretion may grant a pardon to any 
return of any person who has violated the terms and conditions of ( person who has been illegally comicted or who has served all or any 
parole or probJ:l.tion as granted by this state. Any such contract shall " portion of a prison sentence for a crime of which it is determined the 
be subject to available appropriations and shall so state on its face. convicted person was not guilty. 

COMMENTS OF LAw REVISION COMMISSION 

Dcrivation: Comment: 

t,' 
T. C. A. § 40-3629. This is present law. 

SECTION. 
40-2901. 
40-2902. 
40-2903. 

40-2904. 
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CHAPTER 29 

EXECUTIVE CLEMENCY 

Powers of the governor. 
Pardon. 
Commutation of dev.th sen

tence. 
Remission of imprisonment. 

SECTION. 
40-2905. 

40-2906. 

Recordation of clemency deci- " 
sions. 

Suspension of execution of s.en
tence for c1emen(',y app11ca- . 
tion. 

(c) The granting of a pardon restores all rights of citizenship as 
a matter of law. 

COMMENTS OF LAw REVISION COMMISSION 

Derivatioll: 
Subsec. (a): T. C. A. §§ 40·3502, 40-

3503. 
Subsec. (b): T. C. A. § 40-3502. 
SUbsec. (c): T. C. A. § 40-3508. 

Cross-References: 
Restoration of rights, see ch. 33. 

Comment: 
This section combines several current 

statutes. 

40·2903. Commutation of death sentence.-The governor may com
mute a sentence of death to life imprisonment in the penitentiary if he 
is of opinion that the facts and circumstances adduced ar,~ not sufficient 
to warrant a total pardon. 
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1.. L 
§ 40-2904 

Derivation: 
T. C. A. § 40-3505. 

l"-

CODE OF CRIMINAL PROCEDURE l .. loi, ...•. ~ ... :.,:: .• 
COMMElNTS OF LAW REVISION COMMISSION ;, 

Comment: 
Under the United States Supreme 

Court decision in Furman v. Georgia Ii 
408 u. S. 238 (1972), executive clemency , 

EXECUTIVE CLEMENCY 

Pardon, seo § 40-2902. 
Parole by commissioner of correction, 

see § 40-2910. 
Plea of guilty, see ch, 13. 

§ 40-2908 

cedure that goes beyond merf') suspension 
of sentence. Under an ordinary suspen. 
sion,the defendant is pluced on pro
bation and avoids imprisonment but stilI 
suffers a felony conviction. If under this 
procedure a pardon is granted, all rights 
of the defendant will be restored pur. 
suant to § 40-2902. 

Crolls-References: 
Death penalty, see T. C. A. § 39-1105, 

as amended. 
will be the only discretion allowed after ' 
the ftnding of fact that the defendantl'i 
has """mitt,d • capital <clon,,! 

Sentencing hearing, see § 40-2301. 
suspension of sentence, see § 40-2701. 

Execution of death sentence, see § 40-
2506. 

40·2904. Remission of imprisonment.-The governor may in his dis. 
cretion remit a portion of the imprisonment of a convict in the peni. 
tentiary, upon the recommendation of the board of pardons and paroles 
in writing, as prescribed in § 41-331, 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3504. 

Cross-References: 
Board of pardons and paroles, see § 40-

2868. 

Comment: 
This is present law, providing an op· 

tion for release where parole is not 
available. 

40-2905. Recordation of clemency decisions. - The governor shall 
cause to be entered in a book kept for that pm'pose his reasons for 
granting pardons or commuting punishment, and preserve on file all 
documents on which he acted, and submit the same to the general 
assembly when called on. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40-3507. This is present law. 

I 
l • 

comment: 
This section, a restatement of present 

law, provides the trial judge with a pro-

40·2907.· Duties of judge suspending execution of sentence.-(a) 
Upon the suspension of sentence pursuant to § 40-2906, the trial judge 
shall : 

(1) immediately transmit to the commlSSloner of correction a 
copy of the charge, together with his reasons for suspending the sen
tence and such ·other recommendations as he may think proper to make 
in the llremises ; and 

(2) cause to be entered on the minutes of the trial court an order 
reciting the l'easons for the suspension. of sentence and providing that 
the defendant whose sentence has been so suspended shall, from the 

~. date of suspension, be subject to be placed under the control of the 
commissioner of correction, and, when so placed, shall be subject to all 
laws, rules and regulations pertaining to parolees; and 

[ 
y, 

J 
i 

(3) cause the defendant to be held in custody unless he is released 
on bond or recognizance to appear at the next term of court. 

(b) If the governor should not pardon the defendant and the com
missioner not parole him by the first day of the next term of court, 
the judge shall put into execution the sentence of the court by de

l livering or causing to be delivered to the proper authorities the defend
t ant for the execution of said sentence. 
i (c) If the defendant be pardoned or paroled, it shall then be the 

duty of the court to show by minute entry the facts and discI; arga of 
defendant if pardoned or the te:rms of parole if paroled, and discharge 
any bond talren for the appearance of the defendant. 

40·2906. Suspension of execuUon of sentence for clemency applica' 
tion.-(a) Upon conviction and sentence of a defendant to imprison. 
ment, the trial judge on motion may postpone the execution of the 
sentence for such time as is necessary to enable the defendant to make 
application to the governor for a pardon or commutation of punishment. .' 

. (b) Upon entry of a plea of guilty to a felony charge, the execution 
of seutence may be suspended by the trial judge for such time to enable 
application to be made to the governor for a pardon if it appears that 
there are circumstances or conditions connected with the crime or the 
defendant's life and surroundings tending to mitigate his offense, and: 

COMl\fENTS OF LAw REVISION COMMISSION 

(1) it is the defendant's first offense, and it does not appear likely 
that he will again engage in criminal conduct if released; a1,1d 

(2) in the opinion of the trial judge it is not in the public interest 
that the defendant be imprisoned. 

COMMENTS OF LAW REV1SIO~ COMMISSION 

Derivation: 
Subset::. (a): T. C. A. § 40-3001. 
Subsec. (b): T. C. A. § 40-3002. 

400 

Cross-References: 
"Felony'" defined, see T. C. A. § 39·107, 

as amended. 

Derivation: 
Subsec. (a): 

Subdiv. (1): T. C. A. § 40-3003. 
Subdiv. (2): T. C. A. §40-3004. 
Subdiv. (3): T. C. A. § 40-3005. 

Subsec. (b): T. C. A. § 40-3006. 
Subsec. (c): T. C. A. §§ 40-3007, 40-

3017. 

Cross-References : 
'fChargl;l" defined, !:lee § 40.105. 
Conditions of parole, see § 40-2841. 
Control by commissioner, see 5 40-2908. 
Execution of judgment, see ch. 25. 
Pardon, see § 40-2902. 
Release on bond o~ recognizance, see 

ch, 12. 

Comment: 
This section consolidates present law. 

40·2908. Duties of commissioner of correction.-Upon receipt of the 
c~Ieadings in the case together with the recommendations of the trial 
judge as provided in § 40-2906, the commissioner of correction shall, 
through the state parole counselor, look after the welfare of and have 
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§ 40·2909 COD~ OF CR1MI~AL l'nOCEDune 

charge !>f and keep in communication with the defendant thus on 
suspenSIon and also keep in communication with his employer, if any, 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: Comment: 
T. C. A. § 40.8008. This is present law. 

Cross-References : 
Parole and probations counselor, see 

§ 40·2d6·1, . 

40-2909. Powers of commissioner of correction.-If from the conduct 
and demeanor of a defendant whose sentence has been suspended under 
§ 40~2906 ~he commissioner fmds that he is reliable and trustworthy and 
that he wIll probably remain at liberty witho~t violating the law and 
his final release is not incompatible with the welfare of society the 
commissioner may in his discretion parole the defendant for 'such 
period of time as the commissioner deems best, or he may recommend 
to the governor that he grant the defendant a pardon and final dis
charge. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40·3009. 

Cross.References: 
Final discharge, see § 40·2842. 
Pardon, see § 40.2902. 

Parole by commissioner, see § 40·2910, 
. Recommendation for pardon, see § 40· 

2911. 

Comment: 
This is pl'esent law. 

40-2910. Parole by commissioner of correction. - (a) A parole 
granted by the commissioner of corl'ection shall not extend in length 
of time beyond the minimum term imposed upon the defendant and 
shall not affect the power of the governor to pardon the defendant. 

(b) The commissioner shall immediately notify the judge of the 
court where the case aganst the defendant is pending of his action 
and the reasons for granting the defendant a parole. 

Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

Pardon, see § 40·2902. 
Subsec. (a): T. C. A. § 40·3010. 
Subsee. (b): T. C. A. § 40-3011. 

Cross.Referencea : 
Ordinary term imprisonment for fel

ony, see T, C. A. § 89-831, as amended. 

Comment: 
This is a combination of tbe provisions 

of two current statutes. 

40.2911. R~commendation of pardon by commissioner of correction. 
-(a) .A recommendation by the commissioner of correction to the 
governor that a defendant be pardoned and finally discharged, together 
with the papel'S received from the trial judge, shall be filed with the 
governor in sufficient time before the next term of court at which the 
defendant is required to appear to enable the governor to take action 
thereon. 
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§ 40·2913 

(b) If the governor acts on such application, he shall communicate 
his action to the comnlissioner and to the judge of the court where the 
case against the defendant is pending . 

COMMENTS OF LAw REVT.SION COMMISSION 

- Derivation: 
Subsec. (a): T. C. A. § 40·8015. 
Subsec. (b): T. C. A. § 40·3016. 

Pardon, see § 40·2902. 
Recommendation for pardon, see § 40· 

2911. 

Ctoss.References: 
Final discharger see § 40·2842. 

Comment: 
This is present law. 

40.2912. Duties of paroles counselor.-It shall be the duty of the 
state paroles counselor: 

(1) to perform all duties imposed upon him by law and by the 
rules ~nd regulations of the commissioner of correcti~n; ~n~ 

(2) to keep in communication as far as posslble WIth all de
fendants who are paroled under this chapter and with their employers. 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
This is present law. Derivation: 

T. C. A. § 40-3013. 

Cross·References : 
Probation and paroles counselor, see 

§40-2864. 

40.2913. County board of parole.-On the recom~endation of ~he 
state paroles counselor, the commissioner of correctIqn shall appomt 
in each county not more than three (3) persons to act as a co~nty board 
of parole who shall serve without salary, and whose duty It shall be 
to keep i~ touch with all defendants under this chapter in their county 
and make report to the commissioner. 

COMMENTS OF LAW REVISION COM,MISSION 

Derivntion: Comment: 
T. C. A. § 40.8014. This is present law. 

. SECTION. 
40·3001. 
40-3002. 

40·3003. 

40·3004. 
40·3005. 
40·3006. 
40·3007. 
40-3008. 
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POST-CONVICTION RELIEF 

Right of petition and relief. 
Filing and contents of peti-
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Designation of judge. 
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Judge's action on petition. 
Scope of hearing. 
Representation of state. 

SECTION • 
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40·8010. 
40-3011. 

40-8012. 

40-3013. 
40-3014. 

Evidence and testimony at 
hearing. 

Grant of delayed appeal. 
Finding of court and disposi. 
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Release on bail or recogni-

zance. 
Final judgment and appeal. 
Rules of practice. 
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§ 40-3001 CODE. OF CRIMINAL PROCEDURE 

40-3001. Right of petition and relief.-(a) A prisoner in custody 
under sentence of a court of this state may petition for post-conviction 
relief unde~ this c~apt;r at any time ~fter he has exhausted his appel. 
late remedIes or hls tIme for appeal m the nature of a writ of error 
has passed and before the sentence has expired or has been fully satis. 
fied. 

(b) Reli~f un?er this. chapter shall be granted when the conviction 
or senteI?-ce IS VOld or vOIdable becaus~ of. the abridgement in any way 
of any rIght guaranteed by the ConstItutIon of this state or the Con. 
stitution of the United States, including a right that was not recog. 
nized as existing at the time of the trial if either constitution requires 
retrospective application of that right. 

COMMENTS OF LAW REVISION COMMISSION 

I 
·I~· -1 

; ~~ 

.j> 

Derivation: 
Subsee. (8.): T. C. A. § 40-3802. 
Subsee. (b) : T. C. A. § 40-3805. 

Appeal in nature of writ of error, see " 
§ 40-2401; T. C. A. § 27-306. 

Cross-References: 
Appellate remedies, see eh. 24. 

Comment: 
This chapter is the recently passed 

(1967) law. 

. 40-3002. Filing and contents of petition.-(a) To begin proceed. 
mgs under this chapter the petitioner shall TIle a written petition with 
the clerk of the court where the conviction occurred naming the state ' 
of Tennessee as the defendant. No filing fee shall be charged. 

(b) The petition shan briefly and clearly state: 
(1) petitioner's full name and address; 
(2) the indictment number, if known, and the offenses for which 

the sentence was pronounced; 
(3) the name and location of the court which pronounced the 

sentence; 
(4) the date the sentence was pronounced; 
(5) the terms of the sentence; 
(6) what restraint of liberty is presently being imposed; 
(7) who is imposing the present restraint, and when it com

menced; 
(8) any appeals and all other applications for relief previously 

filed including the date decided, the court, the grounds asserted and 
the result; 

(9) the names of the lawyers who have represented the petitioner 
and at what stage of the proceedings; 

(10) facts establishing the grounds on which the' claim for 
relief is based, whether they have been previously presented to any .. 
court and, if not, 'Nhy not. If no prior petition under this chapter has 
been filed, the petition shall set forth each of the individual grounds, 
if any. l'equired by the rules of the Supreme Court or by any· post
conviction petition form provided under this chapter; 
404 
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(11) whether the petitioner has a lawyer and, if not, whether he 
has funds to hire a la wyel' ; and 

(12) any other information required by rule of the Supreme 
Court. 

(e) The petition shall have attached affidavits, records or other 
evidence supporting its allegations or shall state why they are not 

. attached. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3803. 
Subsee. (b): T. C. A. § 40·3804. 

Cross-References: 
Criminal offenses, see T. C. A. tit. 39, 

as amended. 

Grounds for relief, see § 40-3001. \ 
Nonconforming petitions, see § 40-3003. 
Sentencing, see § 40-2301. 

40-3003. Nonconforming petitions, amendment and witlldrawal.
(a) No petition for relief shall be dismissed for failure to follow the 
prescribed form or procedure until after the judge has given the peti
tioner reasonable opportunity, with the aid of counsel, to file an amended 
petition . 

(b) A petition for habeas corpus may be treated as a petition under 
this chapter when the relief and procedure authorized by this chapter 
appear adequate and appropriate, notwithstanding anything to the 
contrary in title 23, chapter 18 or any other statute. 

(c) The court may grant leave to withdraw the petition at any 
time prior to the entry of the judgment, may freely allow amendments 
and shall require amendments needed to achieve substantial justice 
and a full and fair hearing of all available grounds for relief. The dis
trict attorney shall be allowed a reasonable time to respond to any 
amendments. 

(d) The court shall look to the substance rather than the form of 
the petition and no petition shall be dismissed foi· technical defects, in
completeness or lack of clarity until after the petitioner has had reason
able opportunity, with aid of counsel, to :file amendments. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsee. (a): T. C. A. § 40-8807 .. 
Subsee. (b): T. C. A. § 40-3808. 
Subsees. (e), (d): T. C. A. § 40-3815. 

Cross-References: 
Appointment of counsel, see § 40-3204. 
Relief under chapter, see § 40-3001. 

40-3004. Designation of judge.-(a) The chief justice of the Su
.\ preme Court shall designate and assign any chancellor, judge of the 

criminal court, or circuit court judge to hear and determine any petition 
for relief under this chapter. 

(b) The original trial judge, where available, shall be designated 
where an issue is raised as to the competency of counsel representing 
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§ 40-3005 CODE QF CRIMINAL PROCEDURE ... POST-CONVICTION RELIEF § 40-3008 

the petitioner in the original proceeding, and in no other case shall he 
be designated. 

COMMENTS OF LA,\, REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3803. 

40·3005. Duties of clel'k.-When the clerk of the trial court receives 
any petition applying for relief under this chapter, he shall forthwith: 

(1) make three (3) copies of the petitio'A; and 
(2) docket and file the original petition and its attachments; and 
(3) mail one (1) copy of the petition to the attorney-general and 

reporter; and 
(4) mail or forward one (1) copy of the petition to the district 

attorney i and 
(5) mail or forward one (1) copy to petitioner's attomey; and 
(6) notify the judge. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation! 
T. C: A. § 40-3806. 

40·3007. Scope of hearing.-(a) The scope of the hearing shall 
ext~nd to all grounds the petitioner may have, except those grounds 

. WhICh ~he court find~ should be excluded because they have been waived 
or prgvlously determmed, as defined in this section. ' 

(b) A ~o~n~ f?r relief is "previously determined" if a court of 
com~etent JUl'lSdlctIon has ruled on the merits after a full and fair 

I nearIng. 
1, 
I; 
I; 
1'; 

/; 

I 
~ 

" 

(c) A &:round f~r relief is "waiyed" jf the petitioner knowingly and 
~derstandingly faIled to present It for determination in any proceed
mg before a court of competent jurisdiction in which the ground could 
have b.een pres~nted: There is a rebuttable presumption that a ground 
for rehef not raIsed m any such proceeding which was held was waived. 

COM"mNTS OF LAw REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3811. 
Subsecs. (b), (c): T. C. A. § 40-8812. 

Cross-References : 
Jurisdiction of courts, See cb. 2. 
Waiver of indictment and jury trial 

see § 40-903. ' 

Waiver of jury trial or sentencing see 
§ 40-1901. ' 

Waiver of right to counsel, see § 40-
8203. 

40~3006. Judge's action on petition.-{a) If tun petition has been I: 
competently drafted and all pleadings, files, and :r'~cords of the case) 40·3008. Representation of state.-(a) The district attorney shall 
which are before the court conclusively show that the petitioner is t represe~t ~he s~te and respond by proper pleading on behalf of the 
entitled to no relief, the court may order the petition dismissed. i stat~ w.lthm thl~ (30) days after receiving notice of the docketing 

(1:» In all other cases the court shall grant a hearing as aoon as t or wIthin such tIme as.the court orders. If the petition does not include 
praeticable. The trial court shall issue such interlocutory orders, includ- t the re.cords or transc~IptS. 0: parts of recol'ds or transcripts that are 
ing a stay of execution, as may be required. I materIal to the. questIons raIsed therein, the district attorney is em-

(c) If the petitioner is under the death sentence, the judge of any t ~wered to obtal~ them at. the expense of the state and shall file them 
court of record wii!, criminal jurisdiction in the county where the r wIth ~he .responsIve pleadmg or within a reasonable time thereafter. 
prisoner is confined or the justice of any appellate court may for good I The dI~trlct att~rney shall. be reimbursed for any expenses including 
cause sta~" execution pending the filing of the petition with the trial ! travel l!lcurred In ~onnectlOn wit? the preparation and trial of any 
judge and his interlocutory action thereon. Iproceedmg under thIS chapter. Thls expense shall be paid by the state 

(d) If the judge finds that the petitioner is indigent as defined in I of Tennessee, and shall not be included in the expense allowance now 
§ 40·3201, the judge is empowered to issue an order directed to the i received by the various district attorneys. 
clerk of any court in Tennessee to furnish to the petitioner or to his 1 (b) It shall be the duty and function of the state attorney-general 
counsel, without cost to the petitioner, certified copies of such doell- ( and his staff to lend whatever assistance may be necessary to the dis
ments or parts of the record on file in his office as may be required. I trict attorney in the trial and disposition of such cases. In the event 
Counsel and court reporters for indigent petitioners shall be appointed . ~n appeal is taken or a delayed appeal in the nature of a writ of error 
and reimbursed as provided in chapter 32. IS granted. the state attorney-general and his staff shall represent 

the state and prepare and file all necessary briefs in the same manner 
.as now performed in connection with criminal appeals. COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsecs. (a)-(c): T. C. A. § 40·3809. 
Subsec. (d): T.C.A.§§40-3813, 

40-3821. 

Crosl-References : 
Appointment of counsel, see ~ 40·3204. 
Contents of petition, see i 40-3002. 

4()f) 

Death penalty, see T. C. A. § 39·1105, 
as amended. 

Execution of death penalty, see § 40· , 
~~ . 

Indigence, see § 40-3201. 
Transcripts,see § 40-3223. 

Derivation: 
T. C. A. § 40-3814. 

COMMENT!,! OF LAw REVISION COMMISSIO~ 

Cross·References~ 
Appeal in nature of writ of error, see 

§ 40-2401; T. C. A. § 27-306. 
Appeals, see ch. 24. 
Delayed appeal, see § 40-3010. 
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§ 40-3009 CODE OF CRIMINAL PROCEDURE 

40-3009. Evidence and testimony at hearing.-(a) All evidentiary 
hearings shall be recorded. 

(b) Evidence may be taken orally or by deposition, or in the dis
cretion of the judge by affidavit. If affidavits are admitted, any party 
shall have the right to propound written interrogatories to the affiants 
or to file answering affidavits. 

(c) If the petitioner has had no prior evidentiary hearing under 
this chapter and in other cases where his petition raises substantial . 
questions of fact as to events in which he participated, he shall appear 
and testify. 

(d) If the petitioner is imprisoned, the warden shall arrange for 
transportation of the petitioner to and from the court upon proper 
orders issued by the trial judge. The sheriff of the county where the 
proceeding is pending shall have the authority to receive and transport 
the petitioner to and from the penitentiary and the court, if the court 
so orders or if for any reason the warden is unable to transport him. 
The sheriff shall be entitled to the same costs allowed for the trans
portation of prisoners as is provided in criminal cases upon the presen
tation of the account certified by the judge and district attorney. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3816. 
Subsec. (b): T. C. A. § 40-3817. 
Subsecs. (c), (d): T. C. A. § 40-3810. 

Cross-References: 
Fees of officers, see ch. 34. 
Transcripts, see § 40-3223. 

40·3010. Grant of delayed appeal.~-(a) When the trial judge con· 
ducting a hearing pursuant to this chapter finds that the petitioner 
was denied his right to an appeal in the nature of a writ of elTor from 
his original conviction in violation of the Constitution of this state 
or the Constitution of the United States and that there is an adequate 
record of the original trial proceeding available for such review, the 
judge may: 

(1) if a bill of exceptions was filed, grant a delayed appeal in 
the nature of a writ of elTor; or 

(2) if, in the original proceedings, a motion for a new trial was 
filed and overruled but no bill of exceptions was filed, authorize the 
filing of the bill of exceptions in the convicting court and the order 
authorizing the filing shall be deemed to be the order or action of the 
court which occasioned the filing of said bill of exceptiono as author
ized by § 27-111. 

(3) if 110 motion for a new trial was filed in the .o~iginal.procee~
ing authorize such motion to be made before the orlg'mal t:t:IaI c~UIt 
within thirty (30) days. Such motion shall be disposed of by the origmal 
trial court as if the motion had been filed under authority of § 27-111. 

(b) Any bill of exceptions filed pursua~t to this. s.ection may be 
approved by the judge of the court :wherem t~e petitioner was con", 
victed irrespective of whether such Judge preSIded over the case at 
the time of the original trial. 
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(c) An order granting proceedings for a delayed appeal shall be 
deemed a final judgment for purposes of the review provided by § 40-
3013. If either party does appeal, the time limits provided in this section 
shall be computed from the date the clerk of the trial court receives 
the order of the appellate court determining the appeal. . 
. (d) The, judge of the court which sentenced a prisoner who has 
sought and obtained relief from that sentence by any procedure in a 
federal court is likewise empowered to grant the relief provided in 
this section. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Appeals generally, see ch .. 24. 
T C A § 40 3820 Disposition of appeals, s~e § 40··2410. 

• •• - . Motion for new trial, see § 40-2407. 
Cro8B·Refer~nces : 

Appeal in nature of writ of error, See 
§40-2401j T. C. A. § 27-306. 

40·3011. Finding of court and disposition.-(a) Upon the final 
disposition of every petition, the court shall enter a final order, and 
except where proceedings for delayed appeal are allowed, shall set forth 
in the order 01' a written memorandum of the case all grounds presented 
and shall state the findings of fact and conclusions of law with regard 
to each such ground. 

(b) If the court finds that there was such a denial or infringement 
of the rights of the prisoner as to l'ender the judgment void or voidable, 
the court shall vacate and set aside the judgment or order a delayed 
appeal as provided in § 40-3010 and shall enter an appropriate order 
and any supplementary orders that may be necessary and proper. 

(c) Where the petitioner has court-appointed counsel, the court 
may require petitioner's counsel to file a verified statement of dates 
and times he has consulted with petitioner and this statement shall 
become part of the record. 

(d) Costs shall be taxed as in criminal cases. 

COMMENTS OF LAW REvlSION COMMISSION 

Derivation: 
T. C. A. § 40-3818. 

Cross-References: 
Appointment of counsel, see §§ 40-

3204, 40-3205. 

Delayed appeal, see § 40-3010. 
Fees and costs, see ch. 34. 

40·3012. Release on bail or recognizance ... - When' a new trial 01'· de
layed appeal in the nature of a writ of error is granted, release on bail 
or recognizance shall be discretionary with the trial judge pending 
;further proceedings. In all .other cases the petitioner shall not be en
titled to release. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Cross-References: 
T. C. A. § 40-3824. Delayed appeal, see § 40-3010. 

Release pending appeal, see § 40-2406. 
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C()D~ OE' CIUMINAL PRObEDU~F.l :1' EXTRADITION AND DETAINER § 40.3102 

40·8013, Final judgment and appeai.-(a) The order gl'anting or 
denying relief under the provisions of this chapter shall be deemed a 
final judgme:nt, and an appeal may be taken to the Court of Criminal 
Appeals by simple appeal. A motion for a new trial shall not be required 
for such appeal. 

(b) The clerk of the court shall send a copy of the -tinal judgment to 
the petitioner, the petitioner's counsel of record, any authority impos. 
ing restraint on the petitioner, and the attorney-general and reporter. 

I IICfION. 
40·8112. 

" IO.SUS. 

10.3114. 

: 10·3115. 
, ~ 

c J0-3116. 
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Derivation: i 10.3118. 
Subsec. (a): T.CrA. § 40-3822. f:: 10·3119. 
Subsec. (b): T. C. A. § 40-3819., 

i 40.3120. 
40·3014. Rules of practice.-(a) The Supreme Court may promUI'j,:l ' 

gate rules of practice and procedure consistent with this chapter, in. ; 10·8121-
eluding rUle, s prescr,ibing the form and contents of the petition, the ',10.3122. 
preparation and filing of the record and assignments of error for \ ' 
simple appeal and for delayed appeal in the nature of a writ of error j 10·3123. 
and may make petition forms available for use by petitioners. .~ 41).3124. 

(b) If no petition forms are available under subsection (a), the 
attorney~general and l'eporter shall draft a post-conviction procedure 
petition form, including a hst of the most common grounds upon which 

Guilt or innocence not at Is
sue. 

Demand for person held on 
charge af crime in Telines. 
see. 

Issuance of arrest warrant by 
gonrIior. 

Recall or reissuance of war
, rant. 

Authority given by governor's 
warrant. , 

Officer~1l authority in execution 
of warrant. 

Information to person arrested 
-Habeas corpus. 

Penalty for unlawful delivery 
of extradition. 

Confinement of prisoner cn 
route. 

Demand for fugitive from Ten· 
nesllee. 

Warrant to agent to return 
prisoner. 

Application for requisition of 
person charged with crime. 

Application for requisition of 
person failing to appear. 

SECTION. 
40·3125, 

40·3126. 

40·3127. 
40·3128. 
40·3129. 
40·3130. 
40·3131. 

40·3132. 

Form and contents of applica-
tion. ' 

Expense incurred by demand-
ing agent. 

Expenses paid by IItate. 
Allowable expenses. 
statement of expenses. 
Expenses paid by ,county. 
Trial for crimes not specified 

in requisition. 
Nonwaiver by state and waiver 

by defendant. 

Subchapter B. Detainer 
40·8151. Subchapter definition. 
40·3152. Enactment and text of agree

ment. 
40-3153. Enforcement of agreement. 
40-3154. Escape from temporary cus

tody. 
40·3155. SUl'render of prisoner. 
40-3156. Habitual o,ffender treatment 

not required. 
40-3157. Central administrator and in

formation agent. 
40·8158. Distribution of copies of enact

ment. 

Subchapter A. Extradition 

post-conviction procedure 'I'elief is granted, in compliance with this 40·3101. Subchapter definitions and construction. -~ In this sub~ 
chapter and applicable rules promulgated by the Supreme Court and I chapter, unless the context requires a different definition: 
shall make such forms available for use by petitioners at the state " (1) ",Executive authority)] means the governor, and any person 
prisons until such time as forms may be made available under sub· It performing the functions of governor in a state other than this state. 
section (a). ' ! (2) "Governor" includes any pel'son performing the functions of 

C LA: R C ~ governor by authority of the law of this state. 
OMtlmNTS OF W EVISlON OMMISSION 'i (8) "State," referring to a state other than this state) means any 

Derivation: 
T. C. A. § 40·8823. 

Cross-References: i other state or territory organized or unorganized of the United States 
Delayed appeal, see § 40·8010. " of A . 
Filing and contents of petition, see j . merlca. 

§ 40.3002. . (b) This subchapter shaH be so intel'preted and construed as to 
; effectuate its general purpose to make uniform the law of those states 
; which enact it. 

CHAPTER 31 
COMMENTS OF LAW REVISION COMMISSION 

EXTRADITION AND DETAINER , Derivation: Comment~ 

SECTION. 
Subchapter A. Extradition 

40·3101. Subchapter definitions and con~ 
struction. 

40-8102. Arrest warrant for crime in 
another state. 

40-8108. Arrest without warrant f.or fel~ 
ony in another state. 

40-3104. Commitment awaiting extradi
tion. 

40-3105. Release on bail or recogni
zance. 

40·8106. Failure to, appeal'. 
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SECTION. 
40·3107. 

40·3108. 

40·3109. 

40-3110. 

40-311.1. 

I
, Subsee. (a): T. C. A. § 40~1002, 

Dispositiol1l of defendant. on ~ 'subsec. (b): T. C. A. § 40·1084. 
expiration of time ,speCified 

This subchapter is the Uniform Crimi
nalExtradition ,,/\<:t. 

in warrllmt of commitment ( 40·3102. Arrest walTant for crime in another state.-Whenevel' any 
pending, proce~dings before 11 person within the state shall be charged on the oath of any credible 

G~~~:~:'d~tr to cause ~t;rest 1;,:. pers0l!- ~efore any )ud~e or other magistrate of this. state with. ~he, 
and ex{;radltlon of fugltiv: .. 1 COnmUSSIOn of a crIme m any other state, and, except 111 cases arIsmg 

Contents of demands from 0 • : II!lder § 40-3112 'With having fled from J'ustice' or wheneve~' complaint er states. ' , , , , 
Investigation by prosecuting I: shall have been made before any judge or other magistrate in this state 

AlolfficetZ:' . d'· demand t; Betti.ng forth on the affidavit of any credible person in anot,hel' state 
, ega Ions reqUIre m, " Ih' t . ~ b "tt d • h th t t d th t th for extradition.· , ;: a. a crIme flas,' een comml e 111 suc 0 e1: s a e an a e ac .. t " 411 
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cused has been charged in such state with the commission of the crime, i

l 
.. : ..... . 

and,except in cases arising under § -d0-3112 has fled therefrom and is : 
believed to have been found in this state, the judge or magistrate shall 
issue a, wa'rrant directed to the sheriff of the county in which the oath ~ 
or complaint is filed dh'ecting him 'to apprehend tht} person charged, T 

wherever he may he found in this sta·te, and bring him before the same 1 
or any other judge, court, or magistrate who m~tY be convenient of i.· .. · 
access to the place where the arrest may be made, to answer the charge I 
or complaint and affidavit; and a certified copy of the sworn charge or i 
complaint and affidavit upon which the warrant is issued shall be at. ! 
bched to the warrant. ~ 

COMMENTS OF LAw RmvrsroN COMMISSION 

Dctivntion: 
T. C. A. § 40-1003. 

;; 
~ 
~ 

i 
I' 
I , 
.! 

40-3103. Arrest without warrant for felony' in another state.-The 
arrest of a perSQ!;l may be laWfully made also by an officer or a private 
citizen without a warrant upon xeasonable infol"mation that ·the accused t 
stands charged in the courts of another state witll a crime punishable f 
by death or imprisonment for a term exceeding one (1) year; but when 1 
so arrested the accused must be taken before a judge or magistrate 
with all practicable speed and complaint must be made against him 
under oath setting forth the ground for the arrest as in § 40-3112; and 
thereafter his answer shall be ~ •. eard itS if he had been arrested on: a 
warrant. 

COMMENT15 OF LAW R:E<VlSJ.ON COMMISSION 

Derivation: 
T. G. A. § 40-1004. 

40·3104. Commitment awaiting extradition.-If from the examina· 
tion before the judge or magistrate it appears that the person held 
is the person charged with having committed. the crime alleged and 
that he probably committed the crime, and, except in cases arising 
under § 40-3112, that he has fled from justice, the judge or magistrate 
must commit him to jail by a warrant reciting the accusation for such r 
a time specified in the warrant as will enable the arrest of the accused t 
to be made under a warrant of the governor on a requisition of the f 
executive authority of the state having jurisdiction of the offens.~ ! 
unless the accused be released on bail or recogntzance as provided In{ 
§ 40.3106, or until he shall be legally disch~ged'i 

£ 

& 
1 

COMl\!ENTS OF LAW REVISION COMMISSION 

EXTRADITION AND DETAINER § 40·3108 

by death or life imprisonment under the laws of the state in which it 
was committed, the judge or magistrate must release the person ar
rested on recognizance or on bail by bond or undertaking, with sum
dent sureties, and in such sum as he deems proper, for his appearance 
before him at a time specified and for his surrender, to be arrested 
upon the warrant of the governor of this state. 

COMMENTS .oF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1006. 

40·3106. Failure to appear.-If the defendant is admitted tD bail, 
and fails to appsar and surrender himself accOl'ding to the condition of 
this bond, the court, by proper order) snaIl declare the bond forfeited I 
and recovery may be had thereon in the name .of the state as in the 
case of other bonds or undertakings given by the accused in criminal 
proceedings within this state. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
1'; c .. A, § 40.1007. 

40-3107. Disposition of defElndant on expiration of time specified in 
warrant of commitment pending proceedings before governor.-(a) If 
the accused is not arrested under warrant of the governor by the ex
piration of the time specified in the wan "ant, bond, undertaking, or 
recognizance, the judge or magistrate may discharge him 01' may re~ 
commit him to a further day, or may again take bail or recognizance :for 
his appearance and surrenderr as provided in § 40-3105; and at the 
eXpiration of the second period of commitment, or if he has been bailed 
and appeared according to the terms of his bond or undertaking, the 
judge or magistrate may either discharge him, or may reqnire him to 
enter into a new bond, undertaking', 01' recognh:ance to appeal' and 
surrender himself at another day. 

(b) If any fugitivo from justice awaiting extradition to another 
atate files a protest 01' requests a hearing before the governor of this 
state, prior to the returning of the fugitive to the other state, 110 judge 
or court in this state shall have the authority to order the release Dr 
discharge of such fugitive, pending the final disposition of the extl'~
dition proceeding before the governor. LilcewiRe, the .sUl:~ty on a~y ball 
or appearance bond shall not be l'eleased from llablhty untIl final 
disposition of the matter by the governor of this state. 

COMMENTS OF LAW REVISION COMMISSIO.N 
j 

Detivntion: l Derivation: 
T. C. A. § 40-1005. f T. C. A. § 40.1008, 

40-310S. Release on bailor recognizance.-Unless the offens.e with f· . 40.8108. Governor's duty to cause arrest and extradition of fugi.ti~es. 
which the defendant is charged is shown to be an offense punlshabl~ { -Subject to the qualifications of this subchapter, and the proVIsIOns 
412 
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§ 40-3109 CODE' OF CRIMINAL PROCEDURE 

of the Constitution of the United States controlling, and acts of con. 
gress in pursuance thereof, it is the duty of the governor 1)£ this state 
to have arrested and delivered up to the executive authority of any 
other state of the United States any person charged in that state with 
treason, felony, or other crime, who has fl.ed from justice and is found 
in this state. 

COMMENTS OF LAW REVISION COMMISSlON 

Derivation: 
T. C. A. § 40·1009. 

4v·3109. Contents of demands from other states.~(a) No demand 
for the extradition of a person charged with crime in another state 
shall be recognized by the governor unless in writing and accompanied 
by a copy of an indictment found or by an information supported by 
affidavit ~n the state having jurisdiction of the crime, or by a copy of an 
affidavit made 'bafore a magistrate there, together with a copy of any 
warrant which was issued thereon. 

(b) 'fhe indictment, information, or affidavit made before the 
magistrate must substantially charge the person demanded with having 
committed a crim0. unde» the law of that state; and the copy must be 
authenticated by the executive authority making the demand, which 
shall be prima facie evidence of its truth. 

COMMENTS OF LAW REVISION COMMISSION 

Dcr.i\"atj~": 
T. C. A. § ·10-1010. 

r 
§ 40-3114 l, EXTRADI'rlOl{ AND DETAINER 

I •• ...... '.·,.',. or by affidavit made beforhe a1 magistrt'ate in that stahte, whithh having committed a crime under t e aws of hat state, or t at e as been 
convicted of a crime in that state and has escaped from confinement, or 
broken his parole. 

ti (b) The governor of this state may also surrender, on demand of 
!I the executive authority of any other state, any person in this state 

charged in such other state in the manner provided in § 40-3111 with 
committing an act in this state, or in a third state, intentionally re
sulting in crime in the state whose executive authority is making the 

t.:,' demand; and the provisions of this subchapter not otherwise incon&!at
tent shall apply to such cases, notwithstanding that the accused was 
~ not in that state at the time of the commission of the crime, and has 

\

'.' not fled therefrom. 

COMMENTS OF LAW REVISION COMMISSION 

I; Derivation: 
f Subscc. (a): T. C. A. § 40-1012. Ii Subsec. (b): T. C. A. § 40-1013. 

t 
t 
l: 
1 

i 
f 

I. 

40-3112. Guilt or innocence not at issm~.-The guilt or innocence of 
the accused as to the crime of which he is charged may not be inquired 
into by the governor or in any proceeding after the demand for extra· 
diti(m accompanied by a charge of crime in legal form. as above pro~ 
vided shall have been presented to the governor, except as it may be 
involved in identifying the person held as the person charged with the 
crime. 

COMME~TS OF LAW REVISION COMMISSION 

I 
i 
I 

40·3110. Investigation by prosecuting officer.-When a demand shall i 
be made upon the governor of this state by the ei{ecutive 'authority of f 
another state for the surrender of a person so charged with crime, the ;, 
governor may call upon the attomey-general or any prosecu'ting officer t 

Derivation: 

r
in this state to invest~gr\t.e Q1'!!,ssist ill investigating the demand, and 
to report to him the &~~tuation and d:r~umstances of the person so de
manded, and whether he ought to be surre1id~red. 

COM~0NTS OF LAW REVlSION COMMISSION 

Dcrivt;tion: f 

T. C.' A. § 40·1014. 

40·3113. j}emand for person held on charge of crime in Tennessee.
If a criminal prosecution has been instituted against such person under 
the laws of this state and is still pending, the governor at his discretion 
~itper may surrender him on the demand of the executive nuthority of 
another state, or may hold him until he bas been tried and discharged, 
or convicted and punished in this state. 

t ;,D!!dvatiol'; 
40-3111. Allegations required in demand for extradition.-(a) AfT. C. A. § 40-1015. 

warrant of extradition must not be issued unless the' documents pre- ~ 
sented by the executive authority making the demand show that: f; 

~ 

T. C. A, § 40-1011. COMMENTS OF LAw RENISION COMMISSION 

(1) except in cases arising under § 40-3112, the accused was \; 
present in the demanding state at the time of the commission of the ; 
alleged crime, and thereafter flad from the state; and t 

(2) the accused is now in this state; and I 
f (3) he is lawfully charged by indictment found or by informa- • 

tion filed by a prqsecuting, officer and supported by affidavit to th~ facts, f 
~ I 

1: 

40-3114. Issuance of arrest warrant by governor.-If the governor 
shan decide that the demand should be complied with, he shall sign a 
warrant of arrest, which shan be sealed with the state seal, and be di. 
rected to a sheriff, marshal, coroner, or other person whom he may 

. think fit to entrust with the execution thereof; and the wal'l'ant must 
substantially recite the facts necessary to the validity of its issue. 

~15 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1016. 

record in this state, who shall fix a reasonable time to be allowed him 
within which to apply for a writ of habeas corpus. 

o (b) If such writ is applied for, notice thereof, and of the time and 

40-3115. Recall or reissuance of warrant.-The governor may recall 
his warrant of arrest, or may issue another warrant whenever he deems 
proper. 

place of hearing thereon, shall be given to the public prosecuting officer 
of the county in which the arrest is made and in which the accused is 

f' in custody, and to the said agent of the demanding state, 
I) 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40·1017. 

40·3116. Authority given by governor's warrant.-(a) Such war
runt shall authorize the officer or other person to whom directed to 
arrest the accused at any place where he may be found within the 
state and to command the aid of all sheriffs and other peace officers in I, 
the execution of the warrant, and to deliver the accused subject to the ~ 
provisions of this subchapter; to the duly authorized agent of the de. I 
manding state. , ; 

(b) . Whethei' the prisoner or fugitive so charged be bound to appear 
before any court, be committed to jail, or discharged, any person author. I 
ized by the warrant of the governor of the state may at any time take I; 

such person or fugitive into custody, and such apprehension shall forth· r 
with be a discharge of the bond or other proceeding, if there be one t 

pending in any court of this state. . l 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1018. 

40-3117. Officer's authority in execution of warrant.-Every such 
officer or other person empowered to make the arrest, shall have the 
same authority in arresting the accused to command assistance therein, 
as sheriffs and other officers have by law in the execution of any crimi· 
nal process directed to them, with the lilm penalties against those who 
refuse their assistance. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
'I'. C .A. § 40-1019. 

1 

\. 
I 
I 

40,,3118. Information to person arrested-Habeas corpus.-(a) No ~ 
person arrested upon such warrant shall be delivered over to the agent 
whom the executive authority demanding him shall have appointed to 
receive him unless he has been informed of the demand made for his 
surrender and of the crime with which he is charged, and that he has 
the right to demand legal counsel; and if the prisoner, his friends, or 
counsel shall state that he or they desire to test the legality of the ar· 
rest, the prisoner shall be taken forthwith before a judge of a court of 

416 
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Derivation: 
T. C. A. § 40-1020, 

40·3119. Penalty for unlawful delivery of extradition.-Any officer 
who shall deliver to the agent for extradition 0:1: the demanding state a 
person in his custody under the governor's warrant in disobedience to 
§ 40·3118 shall be guilty of a class B misdemeanor. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation; 
T. C. A. § 40-1021-

40·3120. Confinement of prisoner en route.-The officer or person 
executing the governor's warrant of arrest, or the agent of the demand
ing state to whom the prisoner may have been delivered, may when 
necessary confine the prisoner in the jail of any county or city through 
which he may pass ; and the keeper of such jail must receive and safely 
keep the prisoner until the person having charge of him is ready to 
proceed {.·n his route, such person being chargeable with the expense of 
keeping. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1022. 

40-3121. Demand for fugitive· froin Tennessee.-(a) The governor 
of this state may demand of the executive authority of any othel' state 
or territory, any fugitive from justice, or other person charf,;;'Q. with 
treason, felony, or other crime in this state and may appoint an agent 

. to demand and receive such person and retul'n such person to this state. 
(b) If it is desh'ed to have returned to this state a person charged 

in this state with a crime, and such person is imprisoned or is held 
under criminal proceedings then pending against him in another state 
or ten'itory, or the District of Columbia, the governor of this state may 
agree with the executive authority of such other state or tel'l'itory for 
the extradition of such person before the conclusion of such proceedings 
or his term of sentence in such other state or territory, or the District 
of Columbia, upon condition that such person be returned to such' ather 
state or territory at the expense of this state as soon as the prosecution. 
in this state is terminated. 

(c) The governor of this state may also surrender on demand of 
the, executive authority of any other state 'Or territory, any person in 

417 
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this state who is charged in the manner provided in this subchapter 
with having violated the laws of the state or territory whose executive 
authol'ity is making the demand, even though such person left the de
manding state involmltarily. 

COMM~TS OF LAW REVISION COMMlSSION 

Derivation: 
T. C. A. § 40-1023. 

EXTRADITION AND DETAJNER § 40-3126 

I 
cation for a requisition for the return of such person, in which applica

: .. ,.... tion shall be stated: 
(1) the name of the person; , 
(2) the crime of which he was convicted; 

I:: (3) the circumstanC€iS of his escape fl'om confinement or of the 
breach of the terms of his bail, probation or parole; and 

l ,(4) the state in which he is believed to be, including the location 
f of the person therein at the time application is made. 

40-3122. Warrant to agent to return prisoner.-Whenever the gov- ., COMMENTS OF LAW REVISION COMMISSION 

ernor of this state shall demand a person charged with crime in this ), Derivation: 
state from the chief executive of any other state, or from the chief i T. C. A. § 40-1026. 
justice or an associate justice of the Supreme Court of the District of, 
Columbia authorized to receive such demand under the laws of the Y 

United States, he shall issue a warrant under the seal of this state, to E 
some agent, commanding him to receive the person so charged if Ii. 
delivered to him and convey him to the proper officer of the county ! 
in this state in which the offense was committed. r 

j 

COMMENT~ OF LAW REVISION COMMISSION 

Derivation: 

40-3125. Form a.nd contents of application.-(a) The application 
shall be verified by affidavit, sha,ll be executed in triplic8,te and shall be 
accompanied by three (3) certified copies of the indictment returned 
or information and affidavit filed, or of the complaint made to the magis~ 
tl'ate, stating the offense with which the accused is charged. The 
prosecuting officer may also attach such further affidavits and other 
documents in triplicate as he shall deem proper to be submitted with 
such application. 

(b) One (1) copy of the application with the action of the governor T. C. A. § 40-1024. 
. indicated by indorsement thereof, and one (1) of the certified copies of 

I
t) the'indictment or complaint or information and affidavit, shall be filed 

,.;,.', in the office of the secretary of state to remain of record in that office. 
: The other two (2) copies of all papers shall be forwarded with the 
) governor's requisition. 

40-3i23. Application for requisition of person charged with crime.
When the return to this state of a person charged with crime in this 
state is required, the district attorney-general (for the county in which 
the offense is committed) shall present to the governor his written 
application for a requisition for the return of the person charged, certi
fying that in the opinion of the said district attorney.general the ends 

~ , 
COMMENTS OF LAW REVISION COMMISSION 

of justice require the arrest and return of the accused to this state fort Derivation: 
trial, and that the proceeding is not instituted to enforce a private H T. C. A. § 40-1027. 
claim, in which application shall be stated: r 

(1) the name of the person so charged; I" 
(2) the crime charged against him, and the approximate time, l 

Place(a
3
n)d c

t
i
h
rcutl1stances of its committal; and ".:,',: 
e state in which he is believed to be, including the location 

40-3126. Expense incurred by demanding agent.-(a) The demand· 
ing agent appointed by the governor under § 40·3121 to l'eturn any 
fugitive from justice under this SUbchapter to this state for trial in 
the proper county in which the offense is alleged to have been committed 
or to other proper official or pri$on, as the case may be, is authorized of the accused therein at the time the application is made. 

COMMENTS OF LAW REVISION COMMlSSION 

Derivation: 

} to employ a guard or escort sufficient to so return such fugitive from 
justice to this state and contract such other expenses as are absolutely 
required in performing the duties of the agent. 

T. C. A. § 40-1025. 

40·S124.Application for requisition of person failing to appear.
When the return to this state is required for a person who has been con
victed of a felony in this state and has escaped from confinement or 
proken the terms of his bail, probation or pal~ole, the diatrict attorney
general for the county in which the offense was committed, the parole 
board, or the warden of the institution or sheriff .of the county, from 
which escape was made, shall present to the governor a written appU· 

418 

(b) In no event shall more than one (1) person be named or desig-
nated as demanding agent in any extradition pI'oceeding, and only one 
(1) such person shall be paid expenses in returning any fugitive to 
this state. However, an alternate agent may be named and designated, 
who shall be authorized to go and,l'eturn the fugitive Oltly when the 
original demanding agent named or designated is unable to make the 
trip and return the fugitiv~. 

(c) No guard or escort shall be authorized and, no expenses for the 
, ,same shall be paid, unless such a request for a guard or escort shall be 

419 



§ 40-3127 

set fOl'th and certified to by the district attorney-general in his 'Writ. 
ten application, for the issuance of requisition papers as now authorized 
under §§ 40-3123, 40-3124, and 40-3125. . 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1028. 

40-3127. Expenses paid by state.-Except as provided in § 40.3130 
all of the costs and expenses incurred in the return of any fugitiv~ 
from justice to this state under the provisions of this subchapter shall 
be paid out of the treasury of the state of Tennessee on the certificate 
of the governor by the warrant of the commissioner of finance and 
administration. The costs and expenses incurred, subsequent to the 
issuance of the warrant or requisition by the governor of Tennessee 
when the demanding agent is unable to return such fugitive from jus
tice to this state under the provisions of this subchapter, after making 
a bona fide effort to do so, shall be paid in the same manner. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1029. 

40·3128. Allowable expenses.-(a) The demanding agent who shall 
have gone for such person shall receive ten cents (lO¢) per mile for 
ea.ch mile necessarily traveled in going and coming, and all other actual 
and necessary expenses. 

(b) The words "all other actual and necessary expenses" mean 
an.d include the actual expenses for meals and lodging for both the 
demanding agent, alternate agent, guard, escort and the fugitive, plus 
any other actual expense that the demanding agent might be required 
to pay in the responding state as a prerequisite to the release of custody 
of the fugitive to the dema1)ding agent. It shall also include such other 
item.s and the costs thereof as now allowed or which may be allowed 
regular employees of the state of Tennessee, under current or subse
quent state travel regulations. The mileage travel allowance shall include 
all miles traveled both inside or outside the state of Tennessee, and no 
separ.ate travel allowance shall be allowed any guard, escort or fugitive 
unless said travel is mMe by public transportation and in that event 
the actual cost of the public transportation will be reimbursed to said 
agent, .guard or escort. No mileage travel allowance will be paid unless 
the personal automobile of the agent is actually used in travel. 

(c) If any municipality or other governmental agency in the 'state 
of Tennesseet may own, lease or contract for the use of an airplane for 
the purpose of air travel facilities, and the airplane facilities are used 
in going after and returning any fugitive from anothel,' state, the mu· 
nicipality or other governmental agency shall be reimbursed the cost of 
the plane fare for the demanding agent, alternate agent, guard and 
fugitive in the amount as may be charged by any regular commercial 
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airline, plus such other expenses as may be necessary for meals, lodg~ 
ing) and such actual expenses incurred in going to and from the air-
port. . 

1 COMMENTS OF LAW REVISION COMMISSION 

L Derivation: 
T. C~ A. § 40-1030. 

40·3129. Statement of expenses.-(a) The demanding agent shall 
make out an itemized statement of his actual and necessary expenses 

1

1.,.1 .. as to the number of miles traveled, and including the compensation to 
· be paid any guard and swear to the same. 

(b) The itemized statement shall be submitted to the governor of 
{~; this state as a condition precedent to the certificate by the governor 
I directing the payment of the account. Payment to the guard shall be 
\, by separate warrant, based on the certificate of the governor. 
.. 1 
U)~ 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40·1031. 

40·3130. Expenses paid by county.-(a) When a warrant shall be 
sworn before any justice of the peace or general sessions judge or any 
indictment retul'lled by a grand jury, charging any person with a felo
nious crime and such person shall have absconded beyond the borders of 
this state, and on authority of the district attorney-general, the county 

il judge, and chairman of the county commissioners of such county in 
which said crime shall have been committed shall pay to the sheriff or 
toone officer named by the district attorney-general of such county 
who shall have gone for such person ten cents (10¢) per mile for each 
mile necessarily traveled in going and coming, both inside and outside 

1
'.'... the state of Tennessee and reasonable expenses for meals and lodging. 
• (b) The person so designated shall be known as the demanding 

.1:. agent, and shall be empowered to contract with another person having 
· been first approved in writing by the authorities who appointed the de~ 

manding agent. 
(c) , Only the demanding agent shall be paid ten cents (10¢) per mile, 

,as herein ,provided, with only the actual expenses Q1' the guar.d being 
paid. When the guard travels with the demanding agent in the personal 
automobile of the demanding agent, or in any automobile belonging to 
any political subdivision or agency, no allowance will be granted him for 
transportation expense; and when commercial transportation is used, 
then only the actual cost of fare. 
,,(d) The demanding agent shall be reimbursed the actual .money 

I
"~xpended by him :for transportation costs of the fugitive, with no 

... reimbursement being allowed when the fugitive is l'eturned in the 
" pe~'sonar automobile of the demanding agent, and only actual cost of 

I." fare for such fugitive when a commercial carrier is used. The demand
~. lng··agent shan further be reimbursed reasonable eXpenses of meals 
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1 and lodging for the fugitive, plus any and all costs paid by him, that 

are imposed by the responding state as a prerequisite to releal)e of 
custody of the fugitive to the demanding agent. 

(e) Upon the sheriff's or named officer's return he shall give to each 
official herein named an itemized statement supported with receipts for 
each item of expense, and make a sworn affidavit covering all expendi
tures, and the receipt of the sheriff or named officer so l'eturning the . 
fugitive charged with a felonious crime shall be a voucher for the 
amount thereof of such chairman of the board of county commissioners 
in his settlement with the county. No designation by the chairman of the 
county court and county judge and chairman of the board of county 
commissioners shall be necessary to authorize the sheriff or named 
officer to act and draw pay under this section, and that the chairman 
of the county court and county judge and chairman \If the board of 
county commissioners shall have no power to designate- any person. The 
officers named by the district attorney-general of such county shall not 
exceed two (2)-one (1) to be designated as demanding agent and one 
(1) to be designated as guard-for each fugitive returned under this 
section. 

(f) In this section "reasonable expenses" are determined to be in 
close cost proximity as allowed state employees in pamphlet, "State 
of Tennessee-Comprehensive Travel RegUlations." 

(g) The provisions of this section shall apply only when the case is 
actually tried by a jury, or the defendant pleads guilty. 

(h) All sums paid by any county, or chairman of the county court 
thereof, to the sheriff or named officer for returning such absconding 
relon, shall be certified to the clerk of the criminal court of the county 
and all such sums then to be assessed as part of the costs of the court 
in the case. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-1032. 

40·3131. Trial for crimes not specified in requisition.-After a per-

I 

i 
son has. been brought back. to his state upon extradition proceedings 
he may be tried in this state for other crimes which he may be charged 
with having committed here, as well as that specified in the requisition r 
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or otherwise for the purpose of trial~ sentence or punishment for any 
crime committed within this state, nor shall any proceedings had un
der this subchapter which result in, or fail to result in, extradition' be 
deemed a waiver by this state of any rights, privileges or jurisdiction 
in any way whatsoever. 

(b) In the event that the return of a person, imprisoned or held 
under criminal proceedings pending against him in this f:!tate, is re
quested by another state or territory, by a demand made upon the 
governor of this state by the executive authority of such other state ~r 
territory in the manner provided in this chapter, the governor of thls 
state may, without waiving the rights, power, privileges, or jurisdiction 
of this state in any way, enter into an agreement with the executive 
authority of such other state or territory for the extradition of such 
person to such other state or territory, before the conclusion of such 
proceedings or his term of sentence in this state, with or without the 
condition that at a time agreed upon by the governor of this state and 
the executive authority of such other state or territory, the person 
returned to such other state or territory shall be returned to this state. 
This agreement shall provide that the expense of returning such a 
person to such other state or territory and of returning such a person 
from such other state or territory to this state, if applicable, shall be 
paid by such other state or territory. 

(c) Any waiver of extradition from this state to another state or 
territory for the purposes of trial, sentence, or punishment in the other 
state or territory, made by a person imprisoned or held under criminal 
proceedings pending against him in this state, shall include a waiver 
of extradition for the return of such a person to this state from the 
other state or territory for trial, sentence, or punishment in this state 
on the charges against him at the time of the execution of this waiver, 
at any time agreed upon by the governor of this state and executive 
authority of the other state or territory, at the time of this waiver 
or any later time. 

COMMENTS OF LAW REVISION CO?vIMISSION 

Derivation: 
T. C. A. § 40-1035. 

for his extradition. 

COMMENTS OF LAW REVISION COMMIsinON 

Derivation: 
T. C. A. § 40-1033. I~· (0.3151. SUbeh'Pte::~~~:::~~ ::·:~chapter. unless the con· 

te;'d; l'equires a different definition, "appropriate court" means a court 
of record with criminal jurisdiction. 

40·3132. Nonwaiver by state and waiver by defendant.-(a) Noth· 
ing in this subchapter contained shall be deemed to constitute a waiver 
by this 'state of its right,. power or privilege to try such demanded, 
person for crime committed within this state, or of its right, power 
or privilege to regain custody of such ,person by extradition proceedings 

422 

Derivation: 
., G ':l'~ C. A. § 40-3902: 

COMMENTS OF LAW REVISION COMMISSION 

Comment: 
This subchapter is the Interstate Com

pact on Detainers. 
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40-3152. Enactment and text of agreement.-The agreement on de. 
tainers is hereby enacted into law and entered into by this state with 
all other jurisdictions legally joining therein in the form substantially 
as follows :. 

The contracting states solemnly agree that: 

ARTICLE I 

The party states find that charges outstanding against a prisoner, 
detainers based on untried indictments, informations or complaints 
and difficulties in securing speedy trial of persons already incarcerated 
in other jurisdictions, produce uncertainties which obstruct programs 
of prisoner treatment and rehabilitation. Accordingly, it is the policy 
of the party states and the purpose of this agreement to encourage the 
expeditious and orderly disposition of such charges and determination 
of the proper status of any and all detainers based on untried indict. 
ments, informations or complaints. The party states also find that 
proceedings with reference to such charges and detainers, when emanat. 
ing from another jurisdiction, cannot properly be had in the absence 
of cooperative procedures. It is the further purpose of this agreement to 
provide such cooperative procedures. 

ARTICLE II 

As used in this agreement: 
(1) "State" shall mean a state of the United States; the United 

States of America; a territory or possession of the United States; the 
District of Columbia; the commonwealth of Puerto Rico. 

(2) IISending state" shall mean a state in which a prisoner is 
incarcerated at the time that he intitiates a request for final disposition 
pursuant to article III hereof or at the time that a request for custody 
or availability is initiated pursuant to article IV hereof. 

(3) "Receiving state" shall mean a state in which trial is to be 
had on an indictment, information or complaint pursuant to article III 
01' article IV hereof. 

ARTICLE III 

(a) Whenever a person has entered upon a term of imprisonment 
in a penal or correctional institution of a party state, and whenever 
during the continuance of the tel'1l1 of imprisonment there is pending in 
any other party state any untrieu indictment, information or complaint 
on the basis of which a detainer has been lodged against the prisoner, 
he shall be brought to trial within one hundred eighty (180) days after 
he shall have caused to be delivered to the prosecuting officer and the 
appropriate court of the prosecuting officer's judsdiJ;tion written notice 
of the place of his imprisonment and his request for a final disposition 
to be made of the indictment, information or complaint; provided, that 
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for good cause shown in open court, the prisoner or his counsel being 
present, the court having jurisdiction of the matter may grant any 
necessary or reasonable continuance. The request of the prisoner shall 
be accompanied by a certificate of the appropriate official having custody 
of the prisoner, stating the term of commitment under which the pris
oner is being held, the time already served, the time remaining to be 
served on the sentence, the amount of good and honor time earned, 
the time of parole eligibility of the prisoner, and any decisions of 
the state parole agency relating to the prisoner. 

(b) The written notice and request for final -disposition refel'l'ed to 
in paragraph (a) hereof shall be given or sent by the prisoner to the 
warden, commissioner of correction, or other official having custody 
of him, who shall promptly forward it together with the certificate to 
the appropriate prosecuting official and court by registered 01' certified 
mail, return receipt requested. 

(c) The warden, commissioner of correction, or other official hav
ing custody of the prisoner shall promptly inform him of the source 
and contents of any detainer lodged against him and shall also inform 
him of his right to make a request for final disposition of the indict
ment, information or complaint on which the detainer is based. 

(d) Any request for final disposition made by a prisoner pursmmt 
to paragraph (a) hereof shall operate as a request for final disposition 
of all untried indictments, informations, or complaints on the basis of 
which detainers 'have been lodged against the prisoner from the state 
to whose prosecuting official the l'equest for final disposition is specifi
cally directed. The warden,. commissioner of correction, 01' other offi
cial having custody of the prisoner shall forthwith notify all appro
priate prosecuting officers and courts in the several jurisdictions within 
the state to which the prisoner's request for final disposition is being 
sent of the proceeding being initiate¢! by the prisoner. Any notification 
sent pursuant to this pal'agraph shall be accompanied by copies of 
the prisoner's written notice, request, and the certificate. If trial is not 
had on any indictment, information or complaint contemplated hereby 
prior to the return of the prisoner to the original place of imprisonment, 
such indictment, information or complaint shall not be of any further 
force or effect, and the court shall enter an order dismissing the samo 
with prejudice. 

(e) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall also be deemed to be a waiver of extraditi?n 
with respect to any charge or proceeding contemplated thereby or In

cluded therein by reason of paragraph (d) hereof, and a waiver of ex
tradition to the receiving state to serve any sentence there imposed up
on him, after completion of his term of imprisonment in the sending 
state. The request for final disposition shall also constitute. a consent 
by the prisoner to the production of his body in any court where h!s 
presence may be required i"1 order to effectuate the purposes of thIS 
agreement and a further consent voluntarily to be returned to the 
original place of imprisonment in accordance with the provisions of 
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this agreement. Nothing in this paragraph shall prevent the imposi
tion of a concurrent sentence if otherwise permitted bylaw. 

(f) Escape from custody by the prisoner subsequent to his execution 
of the request for final disposition referred to in para,graph (a) hereof 
shall void the request. 

ARTICLE IV 

(a) The appropriate officer of the jurisdiction in which an untried 
indictment, information or complaint is pending shall be entitled to 
have a prisoner against whom he has lodged a detainer and who is 
serving a term of imprisonment in any party state made avaBnble in ac
cordance with article V (a) hereof upon presentation of a written. re
quest for temporary custody or availability to the appropriate au
thorities of the state in which the prisoner is incarcerated; provided, 
that the court having jurisdiction of such indictment, lnfOl'lnation. or 
complaint shall have duly approved, recorded and transmitted the re
quest. There shall be a period of thirty (30) days after receipt by the 

> ~l'opriate authorities before the request be honored, within which 
period the governor of the sending state may disapprove the request for 
temporary custody or availability, either upon h1.s own motion or upon 
motion of the prisoner. 

(0) Upon receipt of the officer's written request as provided in 
paragraph (a) hereof, the appropriate authorities having the prisoner 
in custody shall furnish the officer with a certificate stating the term 
of commitment under which the prisoner is being held, the time already 
served, the time remaining to be served on the sentence, the amount 
of good and honor time earned, the time of parole eligibility of the 
prisoner, and any decisions of the state parole agency relating to the 
prisoner. These authorities in the sending state simultaneously shall 
furnish all other officers and appropriate courts in the receiving state 
who have lodged detainers against the prisoner with similar certificates 
and with notices informing them of the request for custody or avail
ability and of the reasons therefor. 

(c) In respect of any proceedings made possible by this article, 
trial shall be commenced within one hundred twenty (120) days of the 
arrival of the prisoner in the receiving state, but for goo(} cause shown 
in open court, the prisoner or his counsel being present, the court hav
ing jurisdiction of the matter may grant any necessary or reasonable 
continuance. 

(d) Nothing contained in this article shall be construed to deprive 
any prisoner of any right which he may have to contest the legality of 
his delivery as provided in. paragraph (a) hereof, but such delivery may 
not. be opposed or denied on the ground that the executive authority 
of the sending state has not affirmatively (,.9ns.ented to or ordered such 
delivery. 

(e) 1£ trial is not had on any indictment, information or complaint 
contemplated hereby prior to the prisoner's being returned to the origi-
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nal ~)~ee of imprisonment pursuant to article V (e) hereof, such indic.t
ment, I'nformation or complaint shall not be of any further force or 
effect, and the court shall entel' an order dismissing the same with 
prejuQice. 

ARTICLE V 

(a) In response to a request made under article III or article IV 
hereof, the appropriate authority in a sending state shall offer to de~ 
liver temporary custody of such prisoner to the appropriate lmthol'ity 
in the state where such indictment, information or complaint is pend~ 
ing against such person in order that speedy and efficient prosecution 
may be had. If the request for fiMl disposition is made by the prisoner, 
the offer of temporary custody shall accompany the written notice pro
vided for in article III of this agreement., In .the case of a fedeJ,'al pris
oner, the appropriate authority in the receiving state shall be entitled 
to temporary custody as provided by this agreement or to the prisoner's 
presence in federal custody at the place for trial, whichever custodial 
arrangement may be approved by the custodian. 

(b) The officer or other representative of a state accepting an offer 
of temporary custody shall present the following upon demand: 

(1) proper identification and evidence of llis authority to act for 
t.he state into whose temporary custody the prisoner is being given. 

(2) a duly certified copy of the indictment, information or com
plaint on the basis of which the detainer has been longed and on the 
basis of which the request for temporary custody of the prisoner has 
been made. 

(c) If the appropriate authority shall refuse 01' fail to accept tem~ 
porary custody of such person, or in the event that an action on the 
indictmentt information or complaint on the basis of which the detainer 
has been lodged is not brought to trial within the period provided in 
article III or article IV hereof, the appropriate court of the juriediction 
where the indictment, information or complaint has been pending shall 
enter an order dismissing the same with prejudice, and any detainer 
based thereon shall cease to be of any force or effect. 

(d) The tempOl'ary custody referred to in this agreement shall be 
only for the purpose of permitting prosecution on the charge or charges 
contained in one or more untried indictmeni:d, informations or com
plaints which form the basis of the detainer or detainers or for prose
cution on any other charge or charges arising out of the same transac~ 
tion. Except for his attendance at court and while being transpOl'ted to 
or from any place at which his presence may be required, the prisoner 
shall be held in a suitable jail or other facility regularly used for per
sons awaiting prosecution, 

(e) At the earliest practicable time consopant with the purposes 
of this agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or while the 
prisoner is otherwise being made available for trial as re,quired by this 
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agreement; time bein~ served on the sentence shan continue to run 
but good and honor tlme shall be earned by the prisoner only if and 
to the extent that, the law and practice of the jurisdiction which 
imposed the sentence may allow. 

(g) For all purposes other than that for which temporary custody 
as provided in this agreement.is exercised, the prisoner shall be deemed 
to remain in the custody of and subject to the jurisdiction of the send
ing state and any escape from temporary custody may be dealt with 
in the same manne;!.· as an escape from the original place of imprison
ment or in any other manner permitted by law. 

(h) From the time that a party state receives custody of a prisoner 
pursuant to this agreement until such prisoner is returned to the ter
ritory and custody of the sending statl~, the state in which the one or 
more untried indictments, informatio~'l$ or complaints are pending or 
in which trial is being had shall be responsible for the prisoner and 
shall also pay all costs of transportIng, caring for, keeping, and return
ing the prisoner as in tbe case of other criminal prosecution costs. The 
previsions of this paragraph shall govern unless the states concerned 
shall have entered into a supplementary agre£:)ment providing for a dif
ferent allocation of costs and responsibilities as between or among 
themselves. 

ARTICLE VI 

(a) . In determini!lg the duration and expiration dates of the time 
periods provided in articles III and IV of this agreement, the :;:"unning 
of such time periods shall be tolled whenever and for as long as the 
prisoner is unable to stand trial, as determined by the court having 
jurisdiction of the matter. 

(b) No provision of this ~.greement and no remedy made available 
by this agreement, shall apply to any person who is adjudged to be 
mentally ill. 

ARTICLE VII 

Each state party to this agreement shall designate an officer who 
acting jointly with like officers of other party states, shall promulgat~ 
rules and regulations to carry out more effectively the terms and pro
visions of this agreement, and who shall provide, within and without the 
state~ information necessary to the effective operation of this agree-
ment. . 

ARTICLE VIII 

This agreement shall enter into fun force and effect as to a party 
state when such state has enacted the same into law. A state party 
to this agreement may withdraw herefrom by enacting a statute re
pealing the same. However, the withdrawal of any stateshalI not af-
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fect the status or a.ny proceedings already initiated by inmates or by 
state officers at the time such withdrawal takes effect, nor shall it af
fect their rights in respect thereof. 

ARTICLE IX 

This agreement shall be liberally construed so as to effectuate its 
purposes. The provisions of this agreement shall be severable and if 
any phrase, clause, sentence or provision of this agreement is declared 
to be contrary to the constitution of any party state or of the United 
States or the applicability thereof to any government, agency, person 

L or circumstance is held invalid, the validity of the remaindel' of this 
agreement and the applicability thereof to any government, agency, 
person or circumstance shall not be affected thereby. If this agreement 
shall be held contrary to the constitution of any state party hereto, 
the agreement shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to aU 
severab1e matters. 

OOMME~TS OF LAW REVISION OOMMISSION 

Derivation: Tenn. Pub. Acts 1972, en. 865. 
T. O. A. § 40-3901. 

40-3153. Enforcement of agreement.-All courts, departments, 
agencies, officers and employees of this state and its political subdivisions 
shall enforce the agreement on detainers and cooperate with one another 
and with other party states in enforcing the agreement and effectuat
ing its purpose. 

COMMEN'l'S OF LAW REVISION OOMMISSION 

Derivation: 
T. C. A. § 40-3903. 

~ ·40.3154.' Escape from temporary custodY .. -Any prisoner rele~sed 
to temporary custody under the provisions of the agreement on de
tainers from a place of imprisonment in Tennessee who shall escape 
or attempt to escape from such temporary custody, whether within 
or without the borders 'Of this state, shall be dealt with in the same 
manner as if the escape or attempt to escape were from the original 

, 
" 

place of imprisonment. 

COMMENTS OF LAW REVISION OOMMISSION 

Derivation: 
T. C. A. § 40-3904. 

40-3155. Surrender of prisoner.-The warden or other official in 
chal'ge of a penal or correctional institution in this state shall give 
over the person of any inmate thereof whenever so required by the 
operation of the agreement on detainer. 
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Derivation: 

CODE OF CRIMINAL PROCEDURE 

COMMENTS OF LAW REVISION COMMISSION 

APPOINTED COUNSEL AND TRANSCRIPTS § 40-3203 

Subchapter A. Right to Counsel 

T. C. A. § 40-3905. , 'I 40.3201. Subchapter definitions.-In this subchapter, unless the con-
text requires a different definition: 

40·3156. Habitual offender treatment not required.-Nothin i V ". " 
this subchapter or in the agreement d t . h II b g n ", (1) IndIgent person means any person who does not possess 

on e amers s a e construed ffi' t t bl t' f th . f to require the application of § 39 842 ddt .,\1 Clen means 0 pay refl.sona e compensa IOn or e serVIces 0 a 
- , as amen e, 0 any person on \ t nt attorn y 

account of any conviction had in a proceeding brought to final disposition .~compe e e . 
by reason of the use of the agreement on detainer. (2) "Public defender" means any attorney appointed or elected 

, under the provisions of any act of the le~islature or any provision of 
COMMENTS OF LAW REVISION COMMISSION a metropolitan charter to represent indigent persons accused of crime. 

Derivation: ~ 

'r. C. A. § 40-3906. COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
40.3~57. Central admin~strator and information agent.-The gov

ernor IS empowered to deSIgnate the officer who will serve as central 
administrator of and information agent for the agreement on detainers . 
pursuant to the provisions (If article VII of § 40-3152. ' 

T. C. A. § 40-2014. 

Comment: 
This subchapter restateu the defini

tions, procedures, and arrangements cur-

rently in use in Tennessee for providing 
counsel without substantive changes in 
the statutes. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3907. 

40··3158. Distribution of copies of enactment.-Copies of this sub
chapter shall, upon its approval, be transmitted· to the governor of each 
stete, the attorney-general and the administrator of general services 
of the United States, and the council of state governments. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3908. 

CHAPTER 32 

APPOINTED COUNSEL AND TRANSCRIPTS 

Subchapter A. Right to Counsel 
SECTION. 
40-3201. Subchapter definitions. 
40-3202. Right to counsel. 
40-3203. Waiver of right to counsel. 
40-3204. Appointment of counsel. 
40-3205. Appointed counsel. 
40-3206. Reimbursement and compensa

tion of appointed counsel. 
40-3207. Compensation of public defend

ers. 

430 

Subchapter B. Court Reporters and 
Transcripts 

SECTION, 
·10-3221. Subchapter definitions. 
40-3222. Court reporters, auxiliary re-

porters, and recording equip
ment. 

40-3223. Verbatim records and tran-
scripts. . 

40-3224. C~ntract services for report
mg. 

40·3202. Right to counseI.-(a) Every person accused of any crime, 
felony or misdemeanor, is entitled to counsel in all matters necessary 
for his defense, as well to facts as to law. 

(b) If unable to employ counsel, he is entitled to have counsel ap
pointed by the court according to provisions set forth in § 40-902. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-2002. 
Subsec. (b): T. C. A. § 40-2003. 

Cross-References: 
, Appointment of counsel, see § 40-3204. f Stateme~t of magistrate at prelimi

nary exammation, see § 40-902. 
Waiver of right to counsel, see § 40-

3203. 

Comment: 
This section restates present Tennessee 

law which literally required counsel for 
both felony and misdemeanor defendants, 
even before the l'ecent Supreme Court 
ruling to that effect in Argesinger v. 
Hamlin, 407 U. S. 25 (1972). 

Subsection (b) refers to the statement 
of this right by the magistrate at the 
preliminary examination. See § 40-902. 

40·3203. Waiver of right to counseI.-(a) Any waiver of a de
: fendant's right to ~ounsel must be in writing. 

t 

(b) Before a court shall accept a written waiver of the 1'1ght to 
counsel, it shall first advise the accused in opp.n court of his right to 
the aid of counsel in every stage of the proceedings. 

(c) The court shall at the same time determine whether or not there 
has been a coinpet~nt and intelligent waiver. of such right by inquiring 
into the background experience and conduct of the defendant and such 
other matters as the. court may deem appropriate. 

(d) If a waiver is accepted by the court, such waiver shall be 
spread .uP9n the minutes of the court and filed 'with the papers of the 
cause.' 
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COMMENTS OF LAW RlilVISION COMMISSION 
Derivation: 

Subsec. (a): T. C. A. § 40-2015. 
Subsecs. (b) - (d) : T. C. A. § 40-2016. 

Cross-References: 
Statement of magistrate at prelimi

nary examination, see § 40-902. 

Comment: 
This is present law. 

40-3204. Appointment of counsel.-(a) If the defendant is not 
represented by counsel and the court determines that he is an indigent 
person 'who has not competently waived his right to counsel, the court 
shall appoint to represent the accused either the public defender if 
there be one for the county or, in the absence of a public defender, a ~ 
competent attorney licensed in this state. t 

(b) The court may call upon any legal aid agency operating in con- t 
junction with an accredited college of law to recommend attorneys for 
appointment under the provisions of this sUbchapter. 

(c) The court may upon its own motion or upon application of 
counsel appointed under this section name additional attorneys to aid 
and assist in the defense. 

(d) Each appointment of counsel shall be denoted by an appropriate 
entry upon the minutes of said court, which shall state the name of 
counsel and the date of his appointment, but failure of the court to 
make such a minute entry shall not in any way invalidate the proceed
ing if an attorney was in fact appointed. 

(e) UDon the appointment of an attorney under this section, no 
further proceeding shall be had until the attorney so appointed has 
had sufficient opportunity to prepare the case. . 

(f) If the court should determine that the accused is not an indio 
gent person, the court shall then advise the accused with ],'espect to 
his right to counsel and afford him an opportunity to acquire counsel. 

COMMENTS OF LAW REVISION COMMISSION 
Derivation: 

T. C. A. §§ 40-2002, 40-2003, 40-2017. 

Cross-References: 
Competent waiver, see § 40-3203. 
"Indigent person" defined, see § 40-

3201. 
"Public defender" defined, see § 40-

3201. 

Relief on grounds of inadequate coun· 
sel, see ch. 30. 

Comment: 
This provision is :l combination of 

present T. C. A. § 49-20i.l2, which guar
antees apnointed counflcll for both fel
onies and' misdemeanors, and T. C. A, 
§ 40-2017, which specifies procedure for 
appointing counsel in felony cases. 

40·3205. Appointed counse1.-(a) Any attorney appointed to rep
resent any person under the provisions of this sUbchapter shall pro
ceed'to counsel with and represent such person at all stages of the 
proceedings before the court which appointed him, and also upon any 
appeal from the judgment of such court which imposes a prison sen
tence. 

(b) In all proceedings for the wI'it of habeas corpus or the writ of 
error coram nobis, the court having jurisdiction of such matters shall 
432 
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dete~mine the questions of indigency and appoint counsel, if necessary, 
in the manner set out in§ 40-3204. 

(c) The court may, upon good cauae shown, permit an attorney ap
pointed under this subchapt~r to v.:ithdraw a~ counsel of I'ecord for 
the accused. If an attorney IS ps:rmitted to Withdraw, the court shall 
immediately proceed in the manner set out in § 40'-3204. 

(d) rfhe court may upon its own motion replace any attorney ap
pointed under th:is subchapter if the court deems such action necessary 
to preserve the rIghts of the accused. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T, C. A. §§ 40-201.8-40-2021. 

Cross-References: 
Appeals, see ch, 24. 
Coram nobis; see § 40-2403. 
Post-convictIon relief, see ch. 30. 

40·3206. Reimbursement and compensation of appointed cou:w;eI.
(a) The Supreme Court shall prescribe by rule the nature ?f the .ex
penses for which reimbursement .~ay be allowed ~nder thIS sectI0l!' 
and such limitations orl and condItIons for such reImbursement as It 
deems appropriate in the public interest, subject to the provisions of 
this section. Such rules shall also specify the form and content of 
applications for reimbursement or compensation to be filed hei'etmder. 
The court may adopt such other rules with regard to the acco~nplis?
ment of the purposes of this subchapter as it deems approprIate li1 

the public interest. . 
(b) Attorneys appointed under this subchapte~" other t~an pu~lic 

defenders shall be entitled to reasonable compensatlOn for theIr serVICes 
rendered 'both prior to and at the trial of the cause, and shall be en
titled to' reimburs~ment for their reasonable and necessary expenses 
in accordance with the rules of the Supreme Court. No allowance of 
compensation to all attorneys in any case shall, however, exceed one 
hundred dollars ($100) for each day of trial, with a maximum com
pensation for anyone proceeding of nve hundred dollars ($500). 
, (c) Each attorney seeki~g ~eimb~rsement .01' compensat~on :under 

'this section shall file an applIcatlOn WIth the trIal court, statmg ,m de
tail the nature and amount of the expense claimed, supporting such 
claim with receipts showing payment thereof and stating the nature 
and extent of his services, including those in connection with any pre
liminary hearing. 

(d) Any attorney rendering services or incurring expenses incident 
to any appeal and seeking compensation or reimbu~sem;nt th~refor 
shall file an application with the appellate court statmg m d~taIl the 
matters required in applications to trial courts and such other mforma
tion as the rules of the court require. 

(e) All applications for compensation or reimbursement shall also 
state any payments made or to be made to the applicant by or on be
half of the accused and the court, in fixing compensation shall take 
any such payments Into acr,ount. 
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(4) ((Executive secretary" means the executive secretary to the 
, , Supreme Court of Tennessee. 

.~ , . . 

(f) A certified copy of the court order fixing any compensation or 
approving any expenses hereunder, along with a true copy of the at~ 
torney's app1icationshall be forwarded to the office of th9 executive 
secretary to the Supreme Court, who shall audit and revie,,~ the same 
and upon finding payment to be in order process the payment thereof '. j. Derivation: 
out of money appropriated for that purpose. D, T. C. A. § 40-2029. 

COMMENTS OF LA W R~VISION COMMISSION 

Comment:' 

COMMENTS OF LAW REVISION COMMISSION 

This I;lubchapter restates and consoli
dates the present st!rtutcs without sub
stantive change" 

fu

'.:· Cross-References: 
-; "Felony" defined, see § 40-105. 

Derivation: , Jurisdiction of courts, see ch. 2, 
T. C. A. §§ 40-2022-40-2027. 'lf~ ... ,.~ .. 

40·8222. Court reporters, auxili~ry reporters, ]litd recording equip. 
40·3207. Compensation of public defenders.-(a) The state shall ! ment.-(a) The judge of each coui'l; shall designate one or more per

reimburse counties and metropolitan governments having public de- tJ SOllS to act as court reporters to serve at the pleasure of the judge. The 
fenders for the operation of such offices in accordance with this section. i: executive secretary shall determine the number of reporters who may 

(b) Each public defender shall submit to the office of the execu- ~ be designated by each judge and shall formulate standards for the deter~ 
tive secretary to the Supreme Court by the fifteenth (15th) day of I'.'.:.' mination of reporters' qualifications: 
each month a report covering the activities of his office in such detail.(b) Each judge, with the approval of the executive secretary, may 
as the executive secretary may require. designate auxiliary reporters who may serve when there is more re-

(c) On the. basis of such report; the executive secretary shaH com. l porting work than can be performed promptly by the regularly desig
pute an estimate as to the amount which the state would otherwise f nated reporters, or when the regularly designated reporters are unable 
have had to pay for counsel for indigel1t persons in such county or f . to attend court. Such auxiliary reporters shall be paid on a per diem 
meil'opolitan government, but for the operation of the public defender's t basis under scales to be fixed by the executive secretary. 
office. . , (c) If any judge and the executive secretary find that it is in the 

(d) The executive secretary shall then cause to be paid out ofl public interest that the duties of reporter be combined with those of. 
moneys appropriated for that purpose to the county Or metropolitan any other employee of the court or of the judge thereof, the executive 
government the sum thus computed. In no event, however, shall the 1 secretary may authorize' such combination of duties and fix additional 
I!!tate in anyone year pay such county or metropolitan government t compensation for the performance of the added duties of acting as court 
more than the amount fixed in the budget of such county or metropoli-.' reporter. 
tan government for, the operation. of the public defender's office for (d) The reporters shall be subject to the supervision of the ap-
that year. pointing judge in the performance of their duties, including dealings 

(e) The determinations of the executive secretary pursuant to this with the parties :t'equesting transcripts, The executive secretary may 
section shall be finaL by rule prescribe reports to be filed by reportel's, 

COMMIDNTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-2028. 

Subchapter B. Court RepOl·ters and Transcripts 

40·8221. Subchapter definitions.-In this subchapter, unless the 
context requires a different definition: 

(1). "Court" means any court exercising ,jurisdiction over felony 
cases. 

(2) "Judge" means the jn1ge of any court exercising jurisdiction 
over felony cases. . 

(8) "Criminal case" means the trial of any felony offense or any 
proceeding for the writ of habeas corpus wherein the unlawful confine
ment is alleged to be in a state, county or municipal institution. 
484 

(e) If a proceeding for the writ of habeas corpus is commenced in 
any court which is not authorized a reporter under this SUbchapter, the ! judge thereof shall immediately notify the executive secretary who shall 

1 immediately arrange for a reporter to record the proceedings. In courts 
where such proceedings are filed on a recurring basis, the executive 
secretary may make arrangements for reporters without the necessity 
of case·by-case notification by the judge. 

(f) Each reporter shall be compensated in accordance with schedules. 
fixed by the executive secretary within budgetary limits as provided 
by law. 

(g) The executive secretary is authorized, upon a determination of 
a need therefor and upon certification of a judge that no qualified court 
reporter is available to record the pJ:oceedings in any court in his cir
cuit, to purchase out of money appropriated for that purpose such re
cording equipment as ;may be necessary to carry out the purpose of 
this subchapter and to formulate all necessary rules and regulations 
fOf its use, maintenance" and replacement. Any such certification by a 
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judge and determination of need by the executive secretary shall be 
reviewed llQt less than annually, and if a qualified court reporter should 
become available to attend the court, it shall be the dut~ of -the judge 
so to certify to the executiv~ secretary. Any recording equipment pur. 
chased under the provisions of this section shall remain the property 
of the state and be under the direct control and supervision of the exec. 
utive secretary. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-2030-40-2033, 40-2036, 

40-2038, 40-2039, 40-2042. 

40·3223. Verbatim rewrds L.nd transcripts.-(a) The executive sec
retary shall prescribe or approve methods for the taking of verbatim 
records of proceedings under this subchapter. Any such method shall 
be of such a nature that an accurate written transcript can be pre
pared therefrom. 

(b) A designated reporter shall attend every stage of each criminal 
case before the court and shall record verbatim in accordance with sub
section (a), all proceedings in open court' and such other proceedings as 
the judge may direct. The reporter shall attach his official certificate to 
the records so taken and promptly file them with the clerk of the court, 

., 

who shall preserve them as a part of the records of the trial. .; 
(c) A party at his own expense may retain a reporter other than ,j ..... :. 

the reporter provided under this subchapter to record and transcribe 
the proceedings, and a transcript so prepared may be used for purpose i 

of appeal, as provided by law. ~ 

(d) Upon the direction of the court in the case of an indigent de
fendant, or at the request of any party who has agreed to pay the 
fee therefor, a reporter designated by the court shall transcribe from 
the original records such parts of the proceedings as are requested, 
attach his official certificate and deliver the tl"anscript as requested. 
In any case the transcript certified by the reporter shall be deemed prima 
facie a correct statement of the testimony taken and the proceedings, 

(e) Each reporter may charge and collect fees for transcripts at 
rates prescribed by the executive secretary. The reporter may require 
any party requesting a transcript to pay the estimated fee in advance 
except as to transcripts which are to be paid for by the state. 
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court reporter fees and other expenses charged to th\3 state under this 
section. All such applications shall· be submitted to, audited and reo 
viewed by the executive secretary, and' shall be paid upon his appt.:0val 
thereof. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-2034, 40-2035, 4.1)-2039-

40·2041. . • ' 

40~3224. Contract services for ~eporting.-':"If the executive secretary 
and the judge or judges in a particular area determine that verbatim 
transcripts could be more efficiently provided in that area by entering 
into contracts for that purpose rather than by utilizing the designa
tion of court reporters as provided in § 40-3221, the executive secre
tary is authorized to enter into such contracts for and on behalf of the 
state on such terms and conditions as he deems appropriate fbr the 
accomplishment of the purposes of this subchapter. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-204.3. 

CHAPTER 33 

RESTORATION OF RIGHTS, 

SECTION. 
40·3301. Legislative policy. 
40·3302. Effect of chapter. 
40-3303. Chapter definitions. 

SECTION. 
40-3304. Disabilities imposed on convic

tion. 
40-3305. Rights restored on discharge. 

COMMENTS OF LAW REVISION COMMISSION 

"Comm~nt: 
This chapter denies the right to vote 

and hold public office to persons convicted 
of a felony only from the time of sen
tence until release from prison. Upon 

.' final discharge from sentence, §'40-3305 
" works an automatic restoration of rights 

lost by virtue of conviction and elimi
nates the complex and costly procedure 
presently required by T. C. A. §§ 40-
370i--40-B704. 

Suffrage. 
Tennessee presently has an "infamous 

the infamous crime 'statute was repealed, 
however, by Tenn. Pub. Aqta 1972, ch. 
740, the election law revision. . 

Section 40-3304(a) (1) embodlils the 
policy of the 1972 Election Code provi
sion, T. C. A. § 2-602, which merely P!O
hibits imprisoned persons from castmg 
absent.ee ballots. The section does not, 
howevc;:, prohibit voting by convicted 
persons who are not being held in con
finement. This is the policy advocated in 
+h" Uniform Act on the Status of Con-.... - - - . - .. - - -. - .. -- _ ... ,.. T'lI 1 
victed Persons and the .lYlCael x-sm .. 
Cod~ , . 

(f) If the defendant prays and is granted an appeal, and is deter
mined by the trial judge to be without sufficient funds to pay fur the 
preparation of the transcript of the proceedings, the trial judge shall 
direct the court reporter to furnish the defendant a complete transcript 
of the proceedings, the fee for which shall be paid by the state out of 
money appropriated for that purpose, 

crim,," statute, T. C. A. § 40-2712, which 

t
".,," . aets forth the specific crimes. for which .a 
, convict is rendered infamous 'and; until 

. 1972, disenfranchised. This statute if'> 

I:

".::'.' consistent with Tenn. Const., Art. I, § 5 
and Art. IV, § 2 which allow the statu-

Although the courts have recogmzed 
in recent years that the right to vote is 
a fundamental one in a democratic so
ciety, e.g., Reynolds v. S~m!3, 377 '9". S. 
C33 (1964), state laws. disenfr~nchlsmg 
felons have -been sustamed agl!.mst con
stitutional attack. See, e.g., Ray v. Penn
sylvania, 263 Fed. Supp. 630 (W. D. Pa. 

(g) The executive. secretary shall adopt rules to implement the 
provisions of this subchapter, which rules shall, among other things, 
prescribe the form and content of applications for the payment of all 

~6 j 
r. 
'" 

tory denial of suffrage for such infamous 
crimes as the general assembly may des
ignate. 'the disenfranchising section of 1967). 
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Publie Office. 
Section 40.3304(11.) (2) is a modification 

of present T. C. A. § 40·2714 which dis
qualifies persons convicted of a felony, 
except manslaughter, from holding any 
office "under the state." T. C. A. § 8-1801 
presently ovel'laps that statute and dis
qualifies from office only, persons con
victed of uinfamous crimes." This sec
tion provides for disqualification only 
during the term of imprisonment and 
adopts the policy of the Uniform Act on 
the Status of Convicted Persons. 

Similar statutor~' provisions on the 
right to hold public office have been sus
tained against constitutional attack on 
the basis of a state constitutional grant 
of legislative authority to deny suffrage. 
See Lucas v. McAfee, 217 Ind. 634, 29 
N. E. (2d) 403, petition for rehearing 
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denied, 21'7 Ind. 541, 20 N. E. (2d) 588 
(1940). 

Although courts have upheld statUte. 
permanently disqualifying convicted pet-. 
lions trom public office these laws hr;ye 
been s~lUI}dly criticized by the President's 
Commlslllon on Law Enforcement and 
th.e ~dministration of Justice. The Com. 
mISSIOn has suggested that the states 
should rely on the judgment of the voters 
and on the appraisal of persons with 
appointive powers. President's Commi!
sion on Law Enforcement and the Ad. 
ministration of Justice, Task Force Re
port: Corrections 90 (1967). 

Forfeiture of an office held at the time 
of conviction of a crime involving "moral 
turpitude" is presently provided for by 
T. C. A. § 8·2701 and is continued by thIs 
chapter in modified form. . 

40·3301. Legislative policy.-Except as otherwise provided in this 
chapter, a person convicted of a crime does not suffer civil death or 
corruption of blood or sustain loss of civil rights or forfeiture of estate 
or property, but retains all of his rights j political, personal, civil, and 
otherwise, including the l'ight to hold public office or employment to 
vote, to hold, receive, and transfer property, to enter into contracts: to 
sue and be suerl, and to hold offices of private trust in accordance with 
law. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
N. H. Stat. Ann. § 60r;~A: 3 (Supp. 

1969). 

40-3302. Effect of cbapter.-This chapter does not affect the power 
of a court to impose sentence or to Ruspend imposition or execution of 
sentence on any conditio!lS, or to impose conditions of probation, or 
the power of the board of pardons and paroles to impose conditions of 
parole. 

(b) This chapter does not affect the qualifications or disqualifications 
other~ise required or imposed by law for a designated office, public 
or prlv~te) or to serve as a juror, or to vote, or for any designated 
professIon, trust or position, or for any designated license or privilege 
conferred by public authority. 

(c) This chapter does llot affect the rights of otherg arising out 
of the conviction or out of the conduct on which the conviction is based 
and not dependent upon the doctrines of civil death, the loss of civil 
rights, thf.) forfeiture of estate, or corruption of blood. 

(d) This chapter does not deprive or restrict the powers of officials 
of a penal institution or~9ther penal facility for the administration of 
the institution or facili~' or for the control. of the conduct and con'ili
tions of confinement of a convicted person in their custody. 

(e) This chapter does not affect laws denying financial benefit from 
his crime to the perpetrator of a homicide. 
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Derivation: 

I
N. H. Stat. Ann. § 607-A: 4 (Supp. 

1969). 

'.1 Cross-References: 
Civil temedies preserved, see T. C. A. 

Conditions of parole, see § 40·2841. 
Sentencing, see § 40-2801. 
Suspension of sentence~ see § 40-2702 .. 

§ 39-103, as amended~ 

f

ijI 40·3303. Chapter definitions.-In this chapter, unless the context 
requires a different definition, Hfelony" includes: 

j (1) ~ (lrime committed against the laws of this state or of the 
federal government punishable by death or imprisonment for more 
than one (1) year; or 

!, 

..... ,..... (2) a crime committed against the laws of another state which, 
had it been committed in this state would be punishable by death or 
imprisonment for more than one (1) year. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
N. H. Stat. Ann. § 607-A: 1 (Supp. 

1969). 

40·3304. Disabilities imposed upon conviction.-(a) Except as pro
vided in subsections (c) and (d); a person sentenced to imprisonment 
for a felony, from the time of his sentence until his final discharge, 
may not: 

(1) 
(2) 

vote in an election; or ; 
become a candidate for or hold public office. 

(b) Public omce held at the time a person is sentenced for a felony 
is forfeited as of the date of the sentence if the sentence is in this 
state or, if the sentence is in another state or in a federal court, as of 
the date a certification of the sentence from the sentencing court is 
filed in the office of secretary of state who shall receive and file it 
as a public document. 

(c) If execution of sentence is suspended with 01' without the de
fendant being placed on probation, or if he is paroled after commitment 
to imprisonment; he may vote during the period of the suspension 01' 

parole. 
(d) An appeal or other proceeding taken to set aside or otherwise 

nullify the conviction or sen:tence does not affect the application of this 
section unless the conviction is r~versed and the charge against the 
defendant is dropped, in which case the defendant shan be restored 
to any public office forfeited under this chapter from the time of the 
reversal and shall be entitled to the emoluments thereof from the time 
of the forf~iture. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Model Penal Code § 306.3 (Prop. Off. 

Dl.'aft, 1962). 

N. H. Stat. Ann, § 607~A: 2 (Supp. 
1969). 
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Cross-References: 
Appeals, see ch. 24. 
"Felony" defined, see § 40-3303. 

CODE OF CRIMINAL PROCEDURm 

";nal di"scharge, see § 40-2842. 
bentencing alternatives, see T. C. A. 

§ 39-805, as amended. 

40-3805. Rights restored on discharge.-(a) If the sentence was 
in this state, the certificate of discharge given upon completion .Qf 
service of his sentence or after service under probation or parole, shall t.; 
state that the defendant's rights to vote and to hold any future pUblic 
office, of which he was deprived by this chapter, are thereby restored' I •• 

and that he suffers no other disability by virtue of his conviction and J ; 

sentence. A copy of the certificate of discharge shall be filed with the I' 

clerk of the court of conviction. 
(b) If the sentence was in another state or in a federal court and the 

convicted person has similarly been discharged by the appropriate au
thorities, the governor of this state upon application and proof of the 
discharge in such form as the governor may require shall issue a cer
tificate stating that such rights have been restored to him under the 
laws of this state. 

(c) If another state having a similar statute issues its certificate of 
discharge to a convicted person stating that the defendant's rights 
have been restored, the rights of which he was deprived in this state 
under this chapter are restored to him in this state. 

COMMENTS OF LAW REVISION CI)MMISSION 

Derivation: 
N. H. Stat. Ann. § 607-A: 5 (Supp. 

1969). 

Cross-References: 
Certificate of final discharge, see § 40. 

2842. 

CHAPTER 34 

FEES AND COSTS 

SECTION. 
40-3401. 

40-3402. 
40-3403. 

40-3404. 
40-3405. 
40 .. 3406 .. 

40-3407. 

40-3408. 
40-3409. 

Application of general provi
sions on fees. 

Allowable costs. 
Costs of witnesses and board-

ing juries. 
Omcers entitled to fees. 
Non-allowable fees. 
CosY! i9f 9ffellses removed to 

federal courts. 
Liability of state and county 

for costs. 
Costs to defendants. 
Costs to other persons. 

SECTION. 
40-3410. 

40-3411. 

40-3412. 

40-3413. 
40=3414;. 
40-3415. 
40-3416. 

40-3417. 
40-3418. 

Preliminary certification of~. 
jury expenses inmisdemean· ~ , 
or cases. ; 

Preliminary certification of?· 
felony expenses. 

Certification of fees and costs 
by justice of the peace. 

Discretion of court. 
Cg~tific~tion of costs. 
Judgment for costs. 
Procedure for reporting of 

costs. 
Payment by state. 
Refund to county by state. 

40-3401. Application of general provisions on fees.-(a) The pro
visions of title 8, chapters 21-25 apply to this chapter unless otherwise 
specifically provided. , 

(b) The provisions of title 24, chapter 4 apply to the compensation i 
of witnesses unless otherwise specifically provided. 

440 

1 



. -~,~-- L
" -. " 

.' .-" 

b" 
"I 
.! 
1 
~t 

l'rEElS AJo.jl> COSTS 
~ ., 

§ 40-3403 

'i 

1 
1Derivation: 

COMMENTS OF LAW REVISION COMMISSION' 

;11 Subsec. (a): T. C. A., § 40-3301. 
11 Subsec. (b): T. C. A. § 40-2421. 
I, 

Comment: 
This chapter "is a restatement of pres

ent statutes without substantive change. 

- ~ . 
!l·~O.3402. Allowable costs.-Except as provided in . § 40-3403, costs 
~ w~ich may be adjudged in criminal cases include all costs incident 

- 1 
. ;1 to the arrest and safekeeping of the defendant, bef~re and after con-

.' viction, due and incident to the pros€£'ution and conviction and incident 
,I to the carrying of the judgment or sentence of the court into effect. 

:" ' 

~<$ 
" COMMENTS OF LAW REVISION COMMISSION -:, 

. ~ Derivat~on: 

I
i. T. c. A. § 40-3304. " 

:! 40·3403. Costs of witnesses and boarding juries.-(a) Witness~s 
, I shall only be allowed fees for th.eir attendance on days which are set in 
~~l the subpoena or which are set in orders of the court. :1 (b) Each witness shall prove attendance by oath before the clerk 
ti in open court that: 
t (1) he ,?as not, directly or indirectly procured himself to be sum
~ moned as a wItness; and f (2) he was legally summoned on behalf of the state; and 
,ll (3) he has attended court as a witness for the number of days 
»; claimed. 
~: (c) The district attorney and judge shall not certify any witness t fees against the state without examination of the written directions of t the district attorney for the attendance of the witnesses. 
,i (d) The director of accounts shall not issue a warrant for the pay
k~ ment of costs of witnesses unless the district attorney and judge have i certified to the inspection provided for in subsection (c). 
f (e) Neither the state of Tennessee nor any county thereof shall 
~ payor be liable in any criminal case or prosecution for the fees, . costs, 
~ or mile~ge which may accrue in favor of any witness who shall, at the 
I time of his attendance as such witness before any court, grand jury, 

or magif,ltrate, reside within five (5) miles of the place where he attends 
as witness. 

(f) When in the judgment of the court trying criminal cases whole
some food and proper lodging cannot be provided for the petit jurors for 
the sum of eighteen dollars ($18.00) per day, he shall have the power 
to make arrangements to provide the jurors with proper board and 
lodging, and to pay therefor a sum not to exceed forty-five dollars 
($45.00). 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
. T. C. A. §§ 40-2422-40-2426, 40-2512, 
40-3306. 

Cross-References: 
Subpoena, see ch. 18 • 
Out-of-state witness, see ch. 20, 

subch. B. 
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48-3404. Officers entitled to fees.-(a) Officers are entitled to no 
other fees in criminal cases, except such as are expressly provided by 
law, and in no case are they entitled to payment from the state or 
county, unless expressly allowed. . 

(b) If any of the duties in this chapter or in title 8, chapters 21-25 
are performed by o!ficers other than those designated, whose duty it is 
to perform the dubes, the officers are entitled to the same fees in the 
same manner as the designated officers. 

(c) The provisions of subsection (b) do not apnly to any of the 
judges or chancellors of the state. ~ 

COMMENTS OF LAw REVISION COMMISSION 

Derivation: 
T. C. A. §§ 40-3302, 40-3303. 

40-3405. Non~allowable fees.-(a) No clerk is entitled to any fees 
in any state case, when such fees have become chargeable to the state 
or county, in consequence of any omission of his duty or clerical defect 
in the record. 

(b) No fee is allowed the sheriff or other execution officer, upon 
the return of any kind of criminal process or subpoena "not found," 
unless he makes oath before the clerk that: 

(1) he has been to the l'esidence of the person named in the 
process; or 

(2) he has been to the place where the person last resided in 
that county; or 

(3) the person has not for twelve (12) months resided in the 
county. 

(c) Except a~ provided in subsection (d), no sheriff, jailer, or other 
officer charged wIth the custody of the prisoner is entitled to any allow
ance for keeping or removing the prisoner if the prisoner escapes from 
the custody of such sheriff or jailer, or from the officer during removal. 

(d) If it shall be clearly made to appear to the satisfaction of the 
judge of the criminal court that the prisoners escaped from jail by 
means of force, stratagem, or other fraudulent device, and reasonable 
care and diligence were used by the janer to prevent the escape to 
secure the prisoner in Jail, and to recover the pr.isoner or prisoners,' the 
jailer shall be :.mtitIed to his fees as jailer. In all cases falling within 
the provisions of this section, it shall be the duty of the judge to certify 
said claim for payment as in other bills of cost. The sheriff or other 
officel's, having custody of escaped prisoners shall have all of'the bene
fits of this section. 

(e) No prosecutor in a misdemeanor is entitled to any compensation 
for his services as prosecutor or for his attendance as a witness on be
half of the state. 

(f) It is the duty of the sheriff to carry to the penitentiary at the 
same time, all convicts in his custody, at that time sentenced' to the 
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penitentiary, and he shall not be entitled to charge for more than one 
(1) trip. 

(g) The sheriff and guard shall be entitled to no other compensa
tion than such as is allowed by this title. 

COMMEN'rs OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3308. 
Subsec. (b): T. C. A. § 4U-3309. 
Subsec. (c): T. C. A. § 40-3310. 

Subsec. (d): T. C. A. § 40-3311. 
Subsec. (e): T. C. A. § 40-3305. 
Subse<:. (x): T. C. A. § 40-3312. 
Subsec. (g): '1'. C. A. § 40·3313. 

F t 40-3406. Costs for offenses removed to federal courts.-(a) In 
I'" felony cases commencing in any of the courts of this state and after·f wards removed to the United States district courts, and there dis· 

posed of adversely to the state, the costs of the prosecution shall be 
paid by the state, as in such cases determined in the ~.~:.'..\te courts. 

(b) In case of a misdemeanor transferred and disposed of as in 

.

1.:.. subsection (a), the county where the case originated shall pay the costs. 
l (c) Sheriffs or other officers delivering prisoners from state to fed

eral courts shall be allowed the same fees, and have the same guards 
and pay therefor, as is allowed for like servi~es in state courts. 

(d) The- costs in subsections (a), (b) and (c) shall be paid upon 
warrant of the director of accounts, or judge or chairman of the county 
court, as the case may be, which warrant shall be issued upon properly 
authenticated and itemized bills of costs certified by the United States 
district attol'lley and judge holding said federal court, in the same 
manner as other similar costs are paid by the state or counties. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3347. 
Subsec. (b): T. C. A. § 40-3348. 
Subsec. (c): T. C. A. § 40-3348. 
Subsec. (d): T. C. A. § 40-3349. 

Cross-References: 
Fees of officers, see § 40·3404. 
"Felony" defined, see T. C. A. § 39-107, 

as amended. 
"Misdemeanor" defined, see T. C. A. 

§ 39-107, as amended. 

40·3407. Liability of state and county for costs.-(a) Neither the 
state of Tennessee nor any county thereof shall payor be liable in any 
criminal prosecution for any costs or fees accruing, except in the follow
ing classes of cases: 

(1) all felony cases, where prosecution has proceeded to a ver
dict in the circuit or criminal court. 

(2) cases under the small offense law where the defendant has 
submitted before a magistrate and been sentenced to imprisonment and 
no costs shall be allowed unless the defendant pays, secures or works 
out the costs as provided in §§ 41-1107 and 41-1219, except the costs 
accruing to the clerks of the court in whkh the case is tried and the 
sheriff or arresting officer executing the process in the case. 

(3) all cases where the defendant has been convicted in a court 
of record and the execution issued upon the judgment against the de-
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fen({~nt has been returned nulla bona, Neithe; the state of Tennessee 
nO,r ?-ny county thereof shall be liable for, or pay any costs in any 
crlmma1 ~ase, where security has been accepted by the officer taking 

F FEES AND COSTS 
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the securIty, and an execution, afterwards returned nulla bona as to 
the defendant and his securities. Compensation for boarding prisoners 
(§§ 8-2507,. 40-3~1~ (a)~ (d), and 41~1135-::--"~n-1141), expenses of keeping 
and boardmg Jlmes (§§ 40-3410, 40-3411), compensation of jurors 
(§§ 22-401-22-40'7 and 40-3403 (f) ), costs of transcripts in cases taken 
to the S,,~preme Court by appeal or writ of error (§ 8-2115, subsection 
(37) ) , mIleage and lawful fees for removing or conveying criminals and 
pnsoners fro~ one county to another, or from one jail to another (§ 8-
2133, subsectIOns (15) and (24»), and compensation and mileage of wit- I,: 
nesses for the state duly subpoenaed and required to attend before any 
COU!·t, grand jury, or magistrate in a county other than that of their 
resldence and more than five (5) miles from such residence (§§ 24-402 
and 40-3401 (b», and where any witness for the state shall be.confined 
in jail to await the trial in which he is to testify shall be paid in all 
cases as heretofore. . , 

(b) The state, or the county in which the offense was committed 
or is_triable, according to the nature of the offense; pays the costs ac
crued on behalf of the state; and for. which the state or county is liable 
under subsection (a), in the following cases: 

(1). when the defendant is acquitted by a verdict of the jury upon 
the merIts., , . . 

(2) when the prosecution is dismissed, or a nolIe prosequi en-
tered by the state. • 

(3) when the action has abated by the death of the defendant. 
(4) when the defendant is discharged by the court or magistrate 

before indictment prefe1'l'ed or found, or after indictment and before 
verdict. 

(5) when the defendant has been convicted, but the execution 
issued upon the judgment has been returned nulla bona. 

(c) The costs which have accrued in any criminal prosecution for 
felony offenses in ca.ses accruing under subsections (b) (1), (b) (2) 
and (b) (5) shall be paId by the state. 

<.d) The state shall also pay the accrued costs in all criminal prose
cutIons for felony offenses where the accused shaH have been convicted 
by trial or by guilty plea. In those cases where the accused receives 
concurrent sentences, the state shall not be liable to pay the costs in 
more than three (3) of the pl'osecutions where concurrent sentences are 
given. 

(e) Similar costs in criminal pl'osecutions for offenses punishable in 
any other way than by death or confinement for more than one (1) 
year, also similar costs in criminal prosecutions for offenses punishable 
with death or confinement for more than. one (1) year in cases accru
ing under subsections (b)(2) and (b) (4), shall be pa1d by the county. 

(f) "Costs" in subsections (c), (d), and (e) are all costs accruing 
under existing laws 011 behalf of the state or county, as the case may 
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be, for the faithful prosecution and safekeeping of the defendant, in
cluding the costs of boarding juries and that of the jailer; but the 
term "cost" shan not be construed as requiring the state to pay any 
cost for guarding the jail to prevent mob violence, or to pl'event rescue 
or the prisoner's escape, or for transporting to any other county for 
safekeeping on any account whatever, but these expenses shall be paid 
by the county in which the crime was committed or claimed to have 
been committed. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): fr. C.A. § 40-3331. 
Subsec. (b): T. C. A. § 40-3332. 
Subsecs. (c), (d): T. C .. A. §40-3333. 
Subsec. (e): T. C. A. § 40-3334. 
Subsec. (f): T. C. A. § 40-3335. 

Cross-References: 
Concurrent sentence'l, see T. C. A. § 39-

845, as amended. 
Execution of judgment, see ch. 25. 
"Felony" defined, see T. C. A. § 39-107, 

as amended. 

40.3408. Costs to defendants.-(a) If the defendant is convicted 
of a criminal offense, he shall 'pay all the costs which have accrued in 
the cause. 

(b) The district attorney sha:ll include. in one (1) charge all persons 
engaged in the same offense, and. the costs slla11 be taxed as one (1) 
suit. If the court grants severance of defendants the costs are to be 
taxed as two (2) or mOl'e suits, according to the nature of the case. 

(c) The provisions of subsection (a) apply to all cases triable before 
a justice of the peace and finally acted upon by him. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsee. (a): T. C. A. § 40-3325. 
Subsec. (b): T. C. A. § 40-3326. 
Subsec. (c): T. C. A. § 40-3338. 

Cross-References: 
"Charge" defined, see § 40-105. 
Collection of costs, see § 40-2605. 
Cost of bail forfeiture, see § 40-1205. 
Joinder of defendants, see § 40·1604. 
Severance of defendants, see § 40-1606. 

40-3409. Costs to other persons.-{a) Upon the trial of a person 
Who has been arrested on a warrant to lceep the peace, and bound over 
for his appearance at court to answer the chal'ge, the court may, at 
its discretion, order such person or the person at whose instance the 
warrant was taken ou1; to pay the costs. 

(b) When the defendant is discharged upon the examination, or ac
quitted in any criminal prosecution for a public offense, and the court 
is of the opinion that the prosecution was malicious or frivolous, the 
prosecutor may be taxed with all the costs. 

(c) If any person shall commence a criminal prosecution against 
any individual, either by warrant from a justice of the peace, or other
wise, and shall afterwards willfully abandon the same, the court having 
jurisdiction of said cause shall have power to tax the prosecutor with 
the costs. 

(d) In all cases of embezzlement and fraudulent breach of trust, 
where it appears to the court that the defendant has made settlement 
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before the time of trial, and the prosecutor fails to attend and prose
cute, the court shall tax the prosecutor with all costs of the case. 

(e) In a hearing under § 40-1407, if it appear that there was no prob
able cause for suing out the warrant, the whole costs may be taxed 
against the complainant, and execution awarded. 

(f) The provisions of this section extend to trials before justices 
of the peace. 

Derivation: 

COMMENTS OF LAW REVISION COMMISSION 

Cross-References: 
Embezzlement, see T. C. A. § 89-1902, 

as amended. 
Peace bond, see T. C. A. § 38-301, et 

seq. 
Preliminary examination, see ch. 9. 

FEES AND COSTS § 40-3411 

COMMEN'l'S OF LAW REVISION COMMISSION 

Derivation: 
Subsecs. (a), (b): T. C. A. §40-3317. 
Subsec. (b): T. C. A. § 40-3318. 
Subsec. (d) : T. C. A. § 40-3319. 

Cross-References: 
Costs of boarding jurors, see § 40: 

3403. 
"Misdemeanor" defined, see T. C. A. 

§ 39-107, as amended. 
Separation of jurors, see § 40-1929< 

40·3411. Preliminary certific&.tion of felony expenses.-(a) Afte,r. 
a charge is found in all felony cases, in which the state may eventually 
become liable, the judge shall rende.r judgment against the state for, 
and certify at the adjournment of each term of the court: 

(1) aU fees of the sheriff for board of thE! prisoners; and 
. (2) the fees for boarding the juries in cases in which no final 

disposition has been had. 
(b) All of the fees in subsection (a) may be made .out in one (1) 

Subsec. (a): T. C. A. § 40-3327. 
Subsec. (b): T. C. A. § 40-3328. 
Subsec. (c): T. C. A. § 40-3329. 
Subsec. (d): T. C. A. § 40-3330. 
Subsec. (e): T. C. A. § 40-517. 
Subsec. (f): T. C. A. § 40-3328. , billJ but each case shall show: 

40-3410. Preliminary certification of jury expenses in misdemeanor 
cases.-(a) The expenses of keeping a jury inany misdemeanor case 
in which the county may eventualIy become liable may, in the disc:t:e
tion of the court, be certified upon the adjournment of the court to the i 
judge dr' chairman of the county court. The judge or chairman of the I 
county court shall then issue his warrant for the jury-keeping expenses ! .... 
to any person authorized to receive it. 

(b) For certification of expenses in subsection (a), all persons hav
ing such bills against the county shall first make oath before the clerk 
of the circuit or criminal court that the bills are true and corr~ct, 
and the clerk shall afrlX his certificate to the bill. All such bills s~lall 
then be read and presented in open court to the judge and the district 
attorney, for their inspection and allowance jf correct. The clerk of 
the court shall: 

(1) enter the amounts of such bills as may be so approved and 
allowed, upon the minutes of his court; and 

(2) certify the approved amount in writing on the face of each 
original bill ; and 

(3) attach the seal of his office to the original bill; and 
(4) forward it to the proper authorities for payment; and 
(5) receive a fee of fifty cents (50¢) from the party to whom the 

bill belongs. 
(c) The judge or chairman of the county court shall not issue war- I .• 

rants for any accounts for boarding .i uries until the bill shows. on its I 
face that all the requirements of subsections (a) and (b) have been I.'.' 

complied with. t 
(d) If the costs are afterwards collected from the defendant or his [ ..••.. 

sureties, they shall be turned over to tile trustee of the county, by 
the derk of the court, as the fines are paid. 

I 
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(1) the date of indictment; and 
(2) the date of commitment; and 
(3) the dat~ or dates of boarding the jury; and 
(4) the rate charged for boarding the jury; and 
(5) ." up to what date judgment has been given for the costs; and 
(6) all previous dispositions of any previous court in the case 

or cases. 
(c) If, on the final disposition of the case, the state shall be held li

able for the costs, the clerk shall tax only the difference between the 
amount previously collected and the amount due to date of final dis
position. 

(d) In the event the court shall not hold the state liable for the 
costs in any such cases when finally disposed of, it shall be the duty 
of the clerk to include all of the costs previously paid by the state on 
this account in his executions and in his bill of costs, and to collect and 
refund the same to the state, in the same manner as he is requb,'ed by 
law to pay over state revenu~. 

(e) The sheriff or other officer, conveying a convict to the peniten
tiary, shall make out his account in writing, stating the number of miles 
on the usual I'oute from the place of conviction to the penitentiary, 
the number of guards necessarily employed tQ ensure the safe convey
ance of the convict, and the distance each Of said guards may have 
travel~!iJ and make oath to the truth of the account before the warden 
of the penitentiarYJ or any judge or justice of the peace, who shall 
certify the fact. Upon presentation of the account thus sworn to and 
certified, the director of accounts shall issue hig warrant for the ~mount, 
as in other cases, if satisfied of the correctness of the account. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40 .. 3320. 
Subsec. (b): T. C. A. § 40-3321. 

Subsec. (c): T. C. A. § 40-3322. 
Subsec. (d): T. C. A. § 40-3323. 
Subsec. (e): '1'. C. A. § 40-3314. 

447 



'"j. 

------------------------------------.......... ~~.---------",;':. 

§ 4()-M12 

Cross-References: 
"Charge" defined, see § 40-105. 
Costs of boarding jurors, Bee § 40-3403. 
"Felony" defined, see 'l\. C. A. § 39-107, 

a.s amended. 

CODE O~ CRIMINAL PROCEDURE 

Officers' fees, see § 40-3404. 
Separation of jurors, see § 40-1929. 
Transportation of prisoners to peni. 

tentiary, see § 40-2504. 

40-3412. Certification of fees and costs by justice of the peace.-(a) 
In all cases, the fees due to a justice of the peace for any proceedings 
befOl:e him therein· shall be certified to the ch'cuit or criminal court. 

(b) The judge and district attorney shall carefully examine and 
inspect all bills of costs certified for payment by justices of the peace 
ill which the state or county has been charged with the costs of criminal 
prosecution; and if it sh~l1 appear to the judge and district attorney, 
in any manner, that the prosecution in which the state or county has 
been taxed with the cost by the justice of the-peace is frivolous, mali
cious, or commenced to procure fees, it shall be the duty of the judge and 
district attorney to disapPl'ove and disallow said bill of cost, and no part 
of said cost shall be paid by the state or county in such case. 

(c) The certificate of the justice of the peace trying a cause, that 
the prosecution is not fl.'ivolous, malicious, or set on foot to procure 
fees, shall not be conclusive on the judge or district attorney, but 
they shall inquire, and, if it shall appear to them that the prosecution is 
frivolous, malicious, or commenced to proi,;ure fees, to disapprove said 
bills of cost as provided in sub;:;ection (b). 

(d) The costs due constables or other executive officers, on pro
ceedings in criminal cases before a justice of the peace, shaH be cer
tified and allowedpul'suant to subsections (a) and (b). 

COMMEN'.cS OF LAW REVISION COMMISSION 

Derivation: 
Subsec. (a): T. C. A. § 40-3338. 
Subsec. (b): 'f. C. A. § 40-3339. 
Subsec. (c): T. C. A. § 40-3340. 
Subsec. (d): T. C. A. § 40-3341. 

Cross-References: 
Fees of officers, see § 40-3404. 
Jurisdiction of justices of the peace, 

see § 40-203. 

40-M13. Discretion of court.-The court has also discretion in con-
trolling the taxation of costs, and in no case shall the state 61' county 
be charged therewith, unless the court so order. The court shall specify 
in the order the officers and witnesses whose costs are to be taxed, to· 
gether with the amount due each, 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3316. 

40-8414. Certification of costs.-(a) The courts and the distdct 
attorneys shall examine, inspect, and audit all bills of costs accruing 
against the state or county, and disallow any part 01' all of said bills 
of costs that may be illegally or wrongfully taxed against the state 
or county. 
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(b) The costs chargeable to the state or county in criminal cases 
tried in criminal courts, circuit courts, or general sessions courts shall 
be made out so as to show the specific terms, and be examined, entered 
of record, and certified to be correct by the court or judge before whom 
the case was tried or disposed of. 

(c) The district attorney shall examine the said costs in cases tried 
in criminal courts and circuit courts and shall certify them to be cor-

..," , recto 

t
'; (d) It shall not be necessary for clerks to affix the seal of theii· 
c respective courts to their certificate to the bill of costs in criminal ij prosecutions. 

COMMENTS OF LAW REVISION COMMlSSION 

~ 
Derivation: 

Subsecs. (aHc) : - T. C. A. § 40-3343. 
Subsec. (d): T. C. A. § 40-3324. 

40-3415. Judgment for costs.-The judgment for costs may be ren
dered at the time of conviction, or upon motion at any time subsequent 
thereto, and execution awarded accordingly. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: Cross-References: 
T. C. A. §§ 40-3336,40-3337. Collection of costs, see § 40-2605. 

40~3416. Procedure for reporting of costs.-(a) If the jailer, sher
iff, workhouse keeper, or any person or officer, other than the clerks 
of the circuit or criminal court of any county, collects from a defendant 
or surety, all or any part of the costs, fees, taxes, and expense fees, 
shown upon the mittimus issued by any circuit, criminal or other court, 
he shall on or before the fifteenth (15th) day of the month immedi
ately following the month during which such collections are made: 
report and remit said collections to the clerk of the criminal court in 
counties having a criminal court, and to the clerk of the cir7uit. court in 
all other counties, and it shall be the duty of the clerk to dlstrIbute the 
costs, taxes and expense fees among the state, county, and officers en
titled thereto. If only a part of the whole of the fine, costs, taxes, and 
expense fees is collected, that proportion which is co~lected sh~n be 
distributed to the state, county and officers in proportlon to thelr l'e

spective interest in the whole amount originally due. 
. (b) All state taxes; district attol'lley fees, expense. fees, fines in 
felony cases, and all costs which have been previously pald by the state 
to officers entitled thereto shall be reported by the clerk to the com
missioner of finance and administration and paid to the state. 

(c) All county taxes, expense fees, fines in misdemeanor casss, and 
costs which have been previously paid by the county, shall be repf)rted 
to the county chairman and paid to the county trustee. 

(d) All costs belonging to officers which have not been paid either by 
the state or county, shall be, paid to such officers entitled thereto. 
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COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
T. C. A. § 40-3342. 

40-3417. Payment by 8tate and county<.-(a) A copy of the judg
ment and bill of costS,1 certified by the clerk of the court and by the 
district ~ttorney and judge, as provided in § 40-3414, shall be presented 
~o the dIrector of accounts, chairmfl'l'\ of the county court, or county 
Judge, as the case may be, who, after the bills have been examined and 
approved by the judge and district attorney, shall examine, inspect, 
and audit all bills of costs accruing against the state or county and 
disallow any part of said bills of cost that may be illegally or wrong
fully taxed against the state or county. 

(b) 'J.'he state director of accounts, judge, 01' chairman of the county 
court may disallow any and all costs taxed against the state or county 
on account of malicious, frivolous, or unnec(~ssary prosecution in the 
event the judge and district attorney should, by mistake or otherwise, 
approve any of such bills. 

(c) After correcting and auditing such bills of cost, the director 
of accounts) judge, or chairman of the county court, as the case may 
be, shall issue a warrant for the amount, which shall be paid to such 
clerk or any other person authoriz\?d by him, in writing, to receive the 
same. 

(d) The director of accounts, in auditing bills of costs of state 
prosecutions, when, in his judgment, it is expedient and proper to do 
so) may draw his warrant on the treasurer in favor of any of the 
parties interested in the bills of cost for the sum due him which war
rant the director of accounts shall send to the clerk of th~ court from 
which said bills were sent, and at the same time notify the clerk that 
the amount sent is all that was due said party in said bills. The clerk 
shall deliver the warrant to the party in whose favor it is drawn, as 
soon as called for, taking receipt for the same. 

COMMENTS OF LAW REVISION COMMISSION 

Derivation: 
Subsecs. (a)-(c): T. C. A. § 40-3344. 
Subsec. (d): T. C. A. § 40-3345. 

40·3418. Refund to county by state.-(a) The state of Tennessee 
shall pay and refund to any county of the state any moneys that have 
her~tofore been irregularly or otherwise paid, or that shall hereafter 
h.e Irregularly or otherwise paid in connection with criminal prosecu
tIons by any county of the state, which should have been paid- by the 
state, if the same had been adjudged, authenticated and presented for 
payment as provided by law, or any moneys which have been, or shall 
her~after be paid by any county to the state to which the state is not 
entItled or shall not be entitled in connection with criminal prosecution. 

(b) If bills or claims for such moneys have heretofore been filed 
in the office of the director of accounts of the state, or shall hereafter 
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be. filed therein, sworn to by the county' judge or chairman of the county 
court of such county, and comptroller shall immediately have such claim 
or claims audited, and when said audit has been completed, the director 
of accounts will draw his warrant or warrants on the treasurer of the 
state, in favor of the county, for so much and such parts of said claim 
or claims as shall be found correct by the auditors auditing the same, 
which warrants shall be payable out of the miscellaneous funds of the 
state treasury. 

(c) No claim for moneys hereafter paid by the county on behalf of 
the state may be allowed where the same is filed with the comptroller 
more than six (6) years after the date of such payment by the county. 

COMMEN'l'S OF LAW REVISION COMMISSION 

Derivation: 
fro C. A. § 40-3346. 
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APPENDIX I 
DISPOSITION 'l'ABLES n The following tables indica.te the disposition made in the proposed I Criminal Code and Code of Criminal Procedure of each of the sections 

J in present T.C.A. Titles 39 and 40. The code sections listed in the right 
column refer to the new sections which deal with the same subject 
matter. The difference in approach between existing Titles 39 and 40 
and the new codes is such that many specific statutes are replaced 
with fewer, more general ones. In such cases the new general section 
is listed as the disposition of the old specific statute. 

The word IIOmitted" indicates that the subject matter of the old 
statute is not dealt with in the new codes because it has no further 
utility or because it duplicates a provision in another body of law. The 
word HTransfer" means that the statute referred to is recommended for 
transfer to another title of the T.C.A. 

TENNESSEE CODE ANNOTATED TO CRIMINAL CODE 

Showing the disposition of each section in T.C.A. Title 39 by the 
Criminal Code. 

T.C.A. T.C.A. 

~ ::::::na 
I 39-102 

Criminal 
Code 

Sections 

Omitted 
39-103 
39-802 
39-803 
39-804 

Sectiol1s 

39-410 
39-,111-39-419 
39-420 

Criminal 
Code 

Sections 

39-501, 39-502, 39-2511 
Omitted 
39-2511 
39-2043 
39·2511 
39-1602 
39-1603 

/;

•... 39-103 . 39-104 
89-105 
89-106 I: 39-107-39-1lO9 
89-110 

J 

r 

39-H1 
39-112, 39-U3 
39-114 
39-201, 39-202 
39.203-39·210 
39·215 
39-216 
39-217 
39.218 
39-219 
39-22C 
39·301 
39-302 
39-401 
39-402, 39-403 
39-404-39-406 
39-407 
39-408 
39-409 

Omitted 
30-501, 39·502 

39-504 
39-302 

39-2305 
Omitted 
39-1504 

Transfer 
39-1504 
Omitted 
39-1504 
Omitted 
89-1504 
Omitted 
119-1505 

89-901 
39·2511 
39·1603 
39-2511 
Omitted 
39-2511 
Omitted 

39-421, 39-422 
39-423, 39-'124 
39-501 
39-502 
39-503 
39-505 
39-506 
39·507 
39·509-39-517 
39·518 
39-601 
39.602 
39-603-39-607 
39-60B 
89-609, 39·610 
39-611 
39-612 
39-613 
39-614 
39-701, 3!l-702 
39-703 
39-704 
39-705 
39-'706 

39-901 
39-901 

39-1602 
3&-1603 
Omitted 

Transfer 
39-1402 
39-1401 

39-901 
40-2203 
39-1402 

39-731, 39-732 
39-1402 
39-1403 
39-1402 
39-1501 
Omitted 
39-1501 
39.1502 

Omitted 

453 
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DISPOSITION TABLES DISPOSITION TABLES 

Criminal Criminal Criminal Criminal 
T.C.A. Code T.C.A. Code T.C.A. Code T.C.A. Code 

Sections Sections Sections Sections Sections Sections Sections Sections 

39-707 39-1304, 39-1307, 39-2641 39-1604 Omitted 39-2002 39-2703 39-2521--39-2530 Transfer 
39-708 Omitted 39-1605 39-2509 39-2003 39-2704 39-2531--39-2534 Omitted 
39-801--39-806 39-2102 39-1606 Omitted 39-2004 39-2704, 39-2705 39-2601 39-1201 
39-807 39-107 39-1607 39.2509 39-2005 Omitted 39-2602 39-1503 
39-808 39-2401 39-1701 39·2021 39-2006 39-2705 39·2603 39-1201 

_ 39-S09 39-2102 39-1702, 39-1703 39-107 39-2007. 39-2008 Omitted 39-2604 39-1003 
a9-810 39-501, 3!?-2102, 39-2401 39-1704--39-1711 89-2021 39-2009 40-826 39-2701--39-2704 Omitted 
':l9-811, 39-812 Omitted 39-1712--39-1715 '89-1001 39-2010 39-1102 39-2801--39-2808 Omitted 
t\9-813 39-2104 39-1716--39-1718 39-2021 39-2011 39-2401 39·2809 39-2103 
,:',9-814--39-820 Omitted 39-1719, 39-1720 39-1001 39-2012, 39-2013 Omitted 39-2901--39-2908 Omitted 
3i!-S21--39-S23 39-2042 39-1721 39-1001, 39-2021 39-2014 39-2703 39-3002 39-2507 
39,·824-39-826 39-2043 39-1722 39-1001 39-2015 39-2704 39-3003 39-2623 
39-~27-39-834 Omitted 39-1801 39-1903 39-2016 39-2702 39-3004 Omitted 
39.~35, 39-836 39-2105 39-1802--39-1~07 Omitted 39-2017 39-2706 39-3005 39-2625 
39-8.17 39-1903 39-1901 39-1903, 39-2045 39-2018 39-27Ca, 39-2706 39-3006, 39-3007 39·2621 
39-961--39-904 39-1802 39-1902 39-1903 39-2019 39-2702 39-3008, 39-3009 Omitted 
39-905 39-901, 39-1903 39-1903 39-1901 39-2020--39-2024 Omitted 39-3101--39-3103 39-2306 
39-906 Omitted 39-1904, 39-1905 39-901, 39-1903 39-2025 39-501 39-3104--39-3106 Omitted 

'39-907 40-2203 39-1906 .. 39-2032 39-2026, 39-2027 Omitted 3!l..13107 39-2303 
39-908 39-1001 39~1907. 39-2021 39-2028 39-2701 3!i'~3108 39-2304 

! ;". 39-909 39-2803 39-1908, 39-1909 39-901, 39-1903 39,-2029, S9-2030 Omitted 39-3109--39-3114 Omitted 
: I 39-1001 39-1401 39-1910, 39-1911 39-2041 39-2031, 39-2032 39-2703 39-3201, 39-3202 39-2401 

39-1002--39-1011 Omitted 39-1912 39-1904 39-2033 39-2701, 39-2707 39-3203' . 39-2402 
39-1012--39-1014 39-2624 39-1913, 39-1914 Omitted 39-2034 39-2707 39-3204 39-1903,' 39-2401 
39-1015 39-2624, 39-2625 39-1915 39-2041, 39-2045 39-2035 39-501, 39-2704 39-3205--39-3210 Transfer 
39-1016 Omitted 39-1916 39-1903, 39-1904 39-2036 39-2707 39-3211 39-2312 
39-1017, 39-1018 39-2624 39-1917 39-2041 39-2037 40-2004 39-3213 39-2401 
39-1101--39-1106 39-902 39.;1918 40-823 I' 39-2101 39-1603, 39-2509 39-3214, 39-3215 39-2308 
39-1107 . 39-502, 39-903 39-1919--39-1925 39-2041 ~ 39-2102, 39-2103 39-2510 39-3216--39-3218 39-2401 
39-1201, 39-1202 Omitted 39-1926, 39-1927 Omitted 39-2104 39-901, 39-1903, 39-2510 39-3219--39-3221 Omitted 
39-1203 39-1403 39.1928, 39-1929 39-2041 39-2105 39-2510 39-3222, 39-3223 Transfer 
39-1204 39-2505 39-1930 39-1903 39.2106 39-501, 39-2510 39-3301 39-2202 
39-1205, 39-1206 Omitted 39-1931 39~2041 ~ 39-2107 39-2510 39-3302 39-2208 
39-1207, 39-1208 39-2501 39-1932 39-2033 I 39-2201, 39-2203 Transfer 39-3303 39-2207 
39-1209 39-1803, 39-2501 39-1933, 39-1934 Omitted 39-2204--39-2206 39-1603 39-3304 39-2204 
39-1210, 39-1211 Omitted 39-19351 39-1936 39-1903 t: 39·2207 Omitted 39-3305 39-901 
39-1212 39-1803 39-1937, 39-1938 39-2033 39-2208 39-1403 39-3306 89-2203 
39-1213 39-2501 39-1939, 39-1940 39-2401 ~ 39-2209-39-2211 Omitted 39-3307, 39-3308 39-2202 
39-1214 39-1603, 39-1803, 39-2508 39-1941 39-2211 t 39-2212-39-2214 Transfer 39-3401--39-3404 Omitted 
39-1215 39-1803, 39-2503 39-1942 39-2046, 39-2211 39-2215 39-2506 39-3405--39-3407 39·2312 
39-1216 39-2503 39-1943 39-2045 

t 
39-2216--39-2221 Transfer 39-3408 39-502 

39-1217 39-502, 39-2502 39-1944 39-1903, 89-1909 39-2801 39-1603 39-3409 Omitted 
39-1218 Omitt\~i 39-1945 39-2041 39-2302--39-2304 39-2503 39-3410 39-2312 
39-1301--39-1304 Omitt6d 39-1946, 39-1947 Omitted 39-2305 Omitted 39-3411--39-3415 Omitted 
39-1401 39-1602 39-1948---39-1951 39-2031 39-2306, 39-2307 lI9-2503 39-3501 39-2601 
39-1402 39-1603 39.1952, 39-1953 39-1903 39-2308 89-1603, 3'~-1903 39·3502 39-2602--39-2604 
39-1403 39-901 39-1954-39-1957 39·2033 39-2401 39-1102 39·3503 39-2603 
89-1404 39-2803 39-1958 39-100l 39-2402, 39-2403 39-1102 39-3504 39-2602 
39-1405 39-2801 39-1959--39-1966 39-2048 39-2404 39-2102, 39-2203 39-3505 39-2603, 39-2605 
39-1406 39-2803 39-1967 Omitted 39-2405 39-1102 39-3506--39-3510 Omitted 

':;, .. 39-1407, 39-1408 39.902 39-1968, 39-1969 39-2031 89~2406 Omitted 39-3601 Omitted 
-'J ~ ; < 39.1409 Omitted 39-1970 39-2032 39-2407 39-502 39-3602 39-1104 

39-1410 39-2803 39-1971 39-1903, 39-2021, 39-2081 39-2408 39-1102 39-3603 Omitted 
39·1411 39-2506 89-1972 39-502, 39-2031 39-2409 39-1103, 39-1104 39-3604, 39-3605 39-1603 
39-1412 39-1402 39-1973 39-1903 39-2410 39-1103 39-3606 39-1101 
39-1501 39-1903 39-1974 39-2031 J 39-2411 39-1103, 39-1104 39-3607 39-1603 
39·1502 39-2045 89-1975 39·2031 39-2501--39-2514 Transfer 39-3608 Omitted 

~ 

39-1503 39-2212, 39-2213 39-1976--39-1978 39-104, 39-2031 39-2515 39-1104 39-3609, 39-3610 39-1603 
39~1601, 39-1602 Omitted 39.:1979 39-2041 f 39-2516, 39-2517 Omitted 39-3611-39-3615 Omitted 
39-1603 39-2509 39-2001 39-2'102 l 39-251S-..~9-2520 39·2508 39-3616, 39-3617 39-1603 

454 455 



'.' . 
'.:" 

T.O.A. 
Sections 

Criminal 
Code 

Sections 

39·3701--39-3704 39-1302 
39-3705, 39-3706 39-1306 
39-3707 39-502 
39-3708, 39-3709 39-1201, 39-2605 
39-3801 39.502, 39-2307 
39-3802 39-2307 
39-3804 39-2310 
39-3805 39-2&01 
39-3806 39-2307, 39-2308 
39-3807 39-2307 
39-3808, 39-3809 39-502, 39-2307, 39-2308 
39-3810 39-504 
39·3811 Omitted 
39-3812 39-502, 39-2307, 39-2308 
39-3813--39-3815 39-2311 
39-3901, 39·3902 39-1702 
39-4001-39-4003 Omitted 
39-4101--39-4105 Omitted 
39-4201 39-1901 
39-4202-39-4204 39-1903 
39-4205 . Omitted 
39-4206, 39-4207 39-190B' 
39-4208 Omitted 
39-4209, 39-4210 39-1903, 39-2010 
39-4211, 39-4212 39-1903 
39-4213 39-502, 39-1903 
39-4214 39-1903 
39-4215 39-1904 
39-4216--39-4225 39-1903 
39-4226-39·4229 39-1903, 39-2044 
39-4230 39-1903 
39-4231 39-1903, 39-2045 
39-4232 39-1903 
39-4233 Omitted 
39-4234, 39-4235 39-1903 
39-4236 39-901, 39-1903 
39-4237 39-1903, 39-2033 
39-4238--39-4240 39-1903 
39-4241--39··4243 Transfer 
39-4244-39-4250 39-2022 
39-4251 39.901. 39-1001, 39-1903" 
39-4301 39-1903, 39-2103 
39-4401--39-4423 Omitted 
39-4424 39-2211 
39-4501, 39-4502 39-1603 
39-4504, 39-4505 39-1603 
39-4506 39-2509 

456 
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T.C.A. 
Sections 

DISPOSITION TABLES 

Criminal 
Code 

Sections 

39-4507 U9-160a 
39-4508--39-4510 U9-1803 
39-4511, 39-4612 39-1603 
39·4513, 39-4514 39-1903 
39-4515 39-1603 
39-4516 39-502, a9~1603 
39-4517-39-4519 39-1603, 39-1903 
39-4520 Omitted 
39-4521-39-4523 39-1603, 39-1903 
39-4524, 39-4525 Omitted 
39-4526 39-502, 39-1903 
39~4527-39~4529 Omitted 
39~4530 39~1603 
39~4531 39-103 
39-4532--39-4535 39-1603 
'39-4536-39-4542 Transfer 
39-4601, 39-4602 39-2047 
39-4701, 39-4702 Omitted 
39-4801--39-4809 39-1603 
39-4810 Omitted 
39~4811 39-1603 
39-4812 39.2021 
39-4901--39-4903 39-2802 
39-4904 39-2803 
39-4905 39.2804 
39-4906, 39-4907 Omitted 
39-4908 39-105 
39-4909 Omitted 
39-4911, 39-4912 39-2807, 40-821-40-828 
39-4913 Omitted 
39-4914 Omitted 
39-4915, 39-4916 39-2806 
39-5001-39-5007 Omitted 
39-5101-39-5103 39-502, 39-902, 39-2502 . 
39-5104 39-2305 
39-5105 39-1903 
39-5106 39-1602 
39-5107 39-1603 
39-5108 39-1402 
39-5109 39-901, 39-1602 
39-5110 39-901, 39-1001, 39-1602 
39-5111 39-1001 
39-5112 39-902 
39-5113 Omitted 
89-5114 39-902, 39-1603, 39-2502 
39-5115, 39-5116 Omitted . 
39-5201 Transfer 

-

TENNESSEE CODE ANNOTATED TO CODE OF 
CRIMINAL PROCEDURE 

Showing the disposition of each section in T. C. A. Title 40 by the Code 
of Criminal Procedure. 

T.C.A. 
Sections 

40-101 
40-102, 40-103 
40-104 
40~105 
40-106 
40-107 
40-108, 40-109 
40.110 
40.111 
40~112 
40-113 
40-114 
40-115, 40-116 
40-117 
40~lt8,40-119 . 
40-201-40-203 
40-204 
40-205 
40·206 
40-207, 40-208 
40-301, 40-302 
40-303 
40-304 
40-305 
40-401-40-422 
40-423 
40-424 
40-425 
40-426 
40-427-40-429 
40-430 
40-501 
40-502 
4.{)-503-40-505 
40-506 
40-507, 40-508 
40-509 
40-51<¥ 
40-511, 40-512 
40-513 
40.514, 40-515 
4{)·516 
40-517 
40-518 
40-519 
40-601-40-603 
40-604 

Code of 
Criminal 

Procedure 
Sections 

39-104 
39-104, 39-304 

40·301 
40-302 
40-303 
40-301 

40-301, 40-302 
40-304 
40-301 
40-302 
40-301 

. 40-105 
40-201, 40-202, 40-203 

40-203 
40-202 
40-401 
40-402 

·40-404 
40-405 
40-404 

40-1001, 40-1002 
Omitted 
40-1002 
39-303 
40-203 

40-902, 40-903 
40-1201--40-1216 

Transfer 
40-2404 
Omitted 

40-202 
40-803 
40-801 
40-802 
40-803 
40-804 

40.803, 40-805 
39-2401 
. 40-804 

40-824-40-828 
40-1407 
40-806 

40-3409 
40-803 

40-1407 
40-105 

40-901, 40·1301 

T.C.A. 
Sections 

40-605 
40·606 
40-701-40-704 
40-705 
40-706-40-709 
40-710 
40-711-40-713 
40-714 
40-715 
40-801 
40·802 
40-803 
40·804 
40-805 
40-806 
40-807 
40-808 
40-809-40-815 
.40.816-40-820 
40"821 
40-822 
40-823 
40-824 
40-825 
40-826 
40-901, 40-902 
40-903, 40-904 
40-905 
40-1001 
40·1002 
40-1003 
40-1004 
40·1005 
40·1006 
40-1007 
40-1008 
40-1009 
40-1010 
,40;..1011 
40.1012, 40-1013 
40·1014-
40-1015 
40-1016 
40-1017 
40-1018 
40-1019 
40-1020 

Code of 
Criminal 

Procedure 
Sections 

40~1801 
40-906 
40-701 
40-704 
40-702 

40~701, 40·703 
40-703 

40-701, 40-703 
Omitted 

40-631, 40-636; 40-703 
40-634 
40-631 
40 .. 703 
40-634 

40-631, 40.703, 40-705 -
40-633, 40-701, 40-703 

39-761 
40-635 
40·636 

40·636, 40-901 
40-631 
40-633 
40-637 
40-631 
40-637 
40-501 
40-502 
40-503 

Omitted 
40-3101 
40·3102 
40-3103 
40-3104 
40-3105 
40-3106 
40-3107 
40-3108 
40-3109 
40-3110 
40-3111 
40-3112 
40-3113 
40-3114 
40·3115 
40-3116 
40-3117 
40-3118 

457 



DISPOSITION TABLES DISPOSITION TABLES 

Code of Code of Code of Code of 
Criminal Criminal Criminal Criminal 

T.C.A. Procedure T.C.A. Procedure T.C.A. Procedure T.C.A. Procedure 
Section! Sections Sections Sections Sections Sections Sections Sections 

40-1021 40-3119 40-1301 40-1205, 40-1206 40-2002, 40-2003 40-3202, 40-3204 40-2507-40-2510 40-1927 
40-1022 40-3120 40-1302, 40-1S03 40-1206 40-2004 Omitted 40-2511 40-1926 
40-1023 ·10-3121 40-1304, 40-1305 40-1214 40-2005-40-2007 40-1312 40-2512 40-1929 
40-1024 40-3122 40-1306-40-1314 Omitted 40-2008 40-1301 40-2513-40-2515 40-1928 
40-1025 40-3123 40-1315-40-1318 40-1206 40-2009 40-113 40-2516 Omitted 
40-1026 40-3124 40-1401-40-1415 Omitted 40-2014 40-3201 40-2517 40-2101 
40-1027 40-3125 40-1501--40-1503 40-1101 r 40-2015, 40-2016 40-3203 40-2518 40-2102 
40-1028 40-3126 40-1504 Omitted 40~2017 40-3204 40-2519 40-2202 
40-1029 40-3127 40-1505 40-1101 0- 40-2018-40-2021 40-3205 40-2520, 40-2521 40-2203 
40-1030 40-3128 40-1506, 40-1507 40-1102 

I 
40-2022-40-2027 40-3206 40-2522 40-2204 

40-1031 40-3129 40-1508, 40-1509 40-1103 40-2028 40-3207 40-2523, 40-2524 40-2205 
40-1032 40-3130 40-1510-40-1512 40-1107 40-2029 40-3221 40-2525 40-1901 
40-1033 40-3131 40-1513 40-1102 40-2030-40-2033 40-3222 40-2526-40-2528 40-1929 
40-1034 40-3101 40-1514, 40-1515 40-1120 40-2034, 40-2035 40-3223 40-2529 40-2201 
40-1035 40-3132 40-1516 40-1119 

~ 
40-2036 40-3222 40-2601 40-1302 

40-1101 40-901 40-1601 40-1104 40-2037 40-3223 40-2602 Omitted 
40-1102 40-902 40·1602-40-1604 Omitted 40-2038, 40-2039 40-3222 40-2701 40-2303 
40-1103-40-1105 40-905 40-1605 40-1106 40-2040, 40-20/11 40-3223 40-2702 40-1901 
40-1106 40-1205 40-1606, 40-1607 40-1105 40-2042 40-3222 40-2703 39-847 
40-1107 39-2311 40-1608 40-1106 40-2043 40-3224 40-2704 40-1901, 40-2301 
40-1108 40-603 40-1609 40-1105 40-2044 40-1504 40-2705 Omitted 
40-1109 40-906 40-1610 40-1112 40-2101, 40··2102 40-112 40-2706 40-1901, 40-2301 
40-1110 40-902 40-1611, 40-1612 40-1116 40-2103 40-3407 40-2707, 40-2708 39-831 
40-1111, 40-1112 Omitted 40-1613 40-1118 40-2104 Omitted 40-2709 Omitted 
40-1113 40-906 40-1614 40-1117 40-2201, 40-2202 40-305 40-2710, 40-2711 39-845. 
40-1114 40-909 40-1615--40-1617 Omitted 40-2203-40-2205 40-306 40-2712-40-2715 40-3301-40-3305 
40-1115 Omitted 40-1618, 40-1619 40-1110 40-2206-40-2211 40-307 40-2716-40-2718 40-2304 
40-1116 40-907 40-1620 40-1804 40-2301 40-1401, 40-1402 4.0-2719 39-8~9 

40-1117 40-906 40-1621 40-1107 40-2302, 40-2303 40-1401 40-2801, 40-2802 39-842 
40-1118 Omitted 40-1622 40-Il08 40-2304, 40-2305 53-303 40-2803 40-1411, 40-1503 
40-1119 40-906 40-1623 40-1111 40-2306 39-302 40-2804 :40-2301 
40-1120, 40-1121 Omitted 40-1624, 40-1625 Omitted 40-2307 39-304 40-2805--40-2807 39-842 
40-1122-40-1127 40-1209 40-1701, 40-1702 40-105 40-2308 40-1403 40-2901 40-2701, 40-270!l 
40-1128--40-1130 Omitted 40-1703 40-1001 40-2309 110-1303 40-2902 40-2702 
40-1131 40-904 40-1704, 40-1705 Omitted 40-2310 40-2302 40-2903 40-2703 
40-1201 40-1201 ' SO-1706 40-1113 40-2401 40-2001 40-2904 40-2704 
40-1202-40-1204 40-1202 40-1707 40-1114 40-2402, 40-2403 40-2002 40-2905 40-2705 
40-1205 40-1215 40-1708 Omitted 40-2404, 40-2405 Omitted. 40-2906, 40-2907 40-2708 
40-1206 40-1212 40-1709 40-1113 40-2406 39-2311 40-2908 40-2709 
40-1207-40-1210 40-1205, 40-1212 40-1710, 40-1711 40-1115 40-2407 Omitted 40-3001, 40-3002 40-2906 
40-1211 Omitted 40-1712 Omitted 40-2408 40-1801 40-3003--40-3007 40-2907 
40-1212 Omitted 40-1713 40-1005 40-2409--40-2414 Omitted 40-3008 40-2908 
40-1213 40-1204 40-1714, 40-1715 40-1116 40-2415, 40-2416 40-1804 40-3009 40-2909 
40-1214. 40-1205, 40-1206 40-1801, 40-1802 40-1003 40-2417, 40-2418 Omitted .40-3010, 40-3011 40-2910 
40-1215, 40-1216 Omitted 40-1803 40-1003, 40-1004 40-2419 39-2311 40-3012, 40-3013 40-2912 
40-1217 40-1203 40-1804--40-1818 40-1003 40-2420 40-1209 40-3014 40-2913 
40-1.218 40-1211 40-1819 40-1004 40-2421 40-3401 40-3015, 40-3016 40-2911 
40-1219-40-1222 Omitted 40-1820--40-1828 40-1003 40-2422--40-2426 40-3403 40-3017 40-29Q7 
40-1223 40-1208 40-1901 Omitted 40-2427 Omitted 40-3018 40-2901 
40-1224-40-1229 Omitted 40-1902 40-1007 40-2428 40-1701 40-3101, 40-3102 40-2501 
40-1230 40-1206 40-1903 Omitted 40-2429--40-2438 40-2021--40-2029 40-3103 40-2504 

'q,' 
.0, 40-1231-40-1233 40-~205, 40-1206 40-1904 40-1008 40-2439, 40-2440 40-2005 40-31.04 39-2401 

40-1234 40-1206 40-1905, 40-1906 40-1202 40-2441 40-1501, 40-1506 40-3105 39-847 

40-1235, 40-1236 Omil;t~d 40-1907, 40-1908 40-1009 ; 40-2501, 40-2502 Omitted 40-3106 39-847 

40-1237, 39-1238 40-1218 40-1909--40-1911 Omitted ! 40-2503 40-113 40-3107 40-2503 

40-1239, 40-1240 Omitted 40-1912 39-2401 40-2504 40-1901, 40-1921 40-3108-40-3110 40-2504 

40-1241, 40-1242 40-1210 40-1913 Omitted 40-2505 40-1922 40-3111--40-3113 4.0-2505 

40-1243 40-1216 40-2001 Omitted 40-2506 40-1923 40-3114, 40-3115 Omitted 
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DISPOSITION TABLES 

Code of Code of 

T.e.A. 
Criminal Criminal 

Procedure T.C.A. Procedure 
Sections Sections Sections Sections 

40-3116-40-3119 40-2502 40-3604 40-2868 
40-3120 39-2401 40-3605 40-2863 
40-3121 40-2506 40-3606--40-3608 40-2864-
40-3122, 40-3123 Omitted 40-3609 40-2861 
40-3201 40-2603 40-3610 40-2802 
40-3202 40.2601 40-3611 40-2864 
40-3203, 40-3204 40-2604 40-3612 40-2821, 40-2823, 40-2827 
40·3205 40-2606 40-3613 40-2822, 40-2824, 40-2825 
40-3206 40-2607 40-3614 40-2826, 40-2841 

.40-3207 39-821 40-3615 40-2866 
40-3208 40-2603 40-3616 40-2867 
40-3209 40-2605, 40-2606 40-3617, 40-3618 40-2844 
40-3301 40-3401 40-3619 40-2846 
40-3302, 40-3303 40-3404 40-3620 40-2847 
40-3304 40-3402 40-3621 40-2843 
40-3305 40-3405 40-3622 40-2842 
40-3306 40-3403 40-3623 40-2868 
40-3307 40-3408 40-3624 40-2870 
40-3308--40-3313 AO-3405 40-3625 40-2801 
40-3314 .40-3411 40-3626 40-2881 
40-3315 40-3414 40-362'J, 40-3628 40-2883 
40-3316 40-3413 40-3629 40-2884 
40-3317-40-3319 40-3410 40-3701 40-3305 
40·3320--40-3323 40-3411 40-37.02-40-3704 Omitted 
40-8324 40-3414 40-8801 Omitted 
40-3325, 40-8826 40-3408 40-3802 40-3001 
40-3327--40-3830 40-3409 40-8803 40-3002, 40-3004 
40-3331-40-8335 40-3407 40-3804 40-3002 
40-3336, 40-3337 40·8415 40-3805 40-3001 
40-3338--40-3341 40-3412 40-3806 40-3005 
40-3342 40-3416 40-3807, 40-8808 40-3003 
40-3843 40-3414 40-3809 40-3006 
40-3344, 40-3345 40-3417 40-8810 40-3009 
40-8846 40-3418 40-3811, 40-3812 40-3007 
40-3347-40-3349 40-3406 40-3813 40-3006 
40-3401-40-3404 40-2401 40-3814 40-3008 
40-3405 Omitted 40-8815 40-3003 
40-3406--40-3408 40-2406 40-3816, 40-3817 40-3009 
40~8409 40-2402 40-3818 .40-3011 
40-3410 Omitted 40-3819 40-3013 
40-3411 40-2408 40-3820 40-3010 
40·8501 40-2901 40·3821 40-3006 
40·3502, 40-3503 40-2902 40-3822 40-3013 

40·8504 40-2904 40·8823 40-3014 
40-3824 40·3012 

40-3505 40-2903 40-3901 40-3152 
40·3506 Omitted 40-3902 40~3151 

40;8507 40-2905 40·3903 40-3153 
40·3508 40-2902 40-8904 40-3154 
40·3601 40.2801, 40.2803, 40-2861, 40·8905 40-3155 

40-2862, 40-2865 40-3906 40·3156 
40-3602 40-2869 40-3907 40-3157 
40.8603 40-2866 40-3908 40-3158 
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39-1102 
39-1201 
39-1303 
39-1305 
39-1306 
39-1307 
39-1602 

:(c 39-1703 
39-1802 
39-2905 
39-2910 

39-1103 
39-1201 
39-1203 
39-1304 
39-1602 
39-1702 
39-1802 
39-1908 
39-1904 
39-2021 
39-2105 
39-2307 
39-2605 
39-2706 
39-2803 
39-2904 
39-2905 
39-2906 
39-2910 

! 

APPENDIX .II 

CLASSIFICATION OF OFFENSES 

First-Degree Felonies 

Murder 
Kidnapping 
Aggravated rape 
Aggravated sexual abuse 
Rape of a child under 12 
Sexual abuse of a child under 12 
Arson (occupied habitation) 
Aggravated robbery 
Burglary (occupied habitation) 
Trafficking in dangerous dr.ug (2nd offense) ., 
Trafficking: with a minor (dangerous drug or abuBable drug WIth prevlOus 

convictions) 

Second-Degree Felonies 

Manslaughter 
Kidnapping (mitigating circumstances) 
Rape 
Sexual abuse 
Arson 
Robbery 
Burglary 
Theft (over $10,000) 
Theft of service (over $10,000) 
Forgery (money, securities, stamps, ~tc.) 
Tampering with witness (threat to kIll) 
Escape (with deadly weapon) . 
Compelling prostitution . 
Lotteries chain letters and pyramId clubs (?ver $10,000) 
Possessio'n of prohibited weapon (except SWItchblade or knuckles) 
Trafficking in dangerous drug (1st offense) •• ., ) 
Trafficking in dangerous drug (2nd offense, mitigatmg cIrcumstances 
Trafficking in abusable drug (2nd offense) • ..) 
Trafficking with a minor (abusable drug p.nd no preVIOUS conVIctIOns 
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39-1001 
39·1104 
39-1202 
39-1306 
39-1307 
39-1311 
39-1402 
39-1503 
39-1504 
39-1505 
39-1506 
39-1603 
39-1903 
39-1904 
39-2021 
39-2022 
39-2031 
39-2033 
39-2043 
39-2046 

39-2102 
39-2103 
39-2105 
39-2203 
39-2204 
39-2210 

39-2211 
39-2303 
39-2307 
39-230B 
39-2310 
39-2311 
89-2604 
39-2704 
39-2706 
39-2B02 
39-2904 
39-2906 
39-2906 
39-2910 
89-2911 
39-2912 
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Third-Degree Felonies 

Sale or manufacture for sale of criminal instrument 
Criminally negligent homicide 
False imprisonment (aggravating circumstances) 
Rape of a child age 12-16 
Sexual abuse of a child age 12-16 
Indecency with a child under 12 
Aggravated assault 
Interference with child custody 
Criminal nonsupport (aggravating circumstances) 
Criminal abortion 
Aiding self-abortion 

MISDEMEANORS 

Criminal mischief (over $250 or aggravating circumstances) 
Theft ($250-$10,000, from person or of trade secret) 
Theft of service ($250-$10,000) 
Forgery (will, codicil, deed, deed of trust, etc.) 
Criminal simulation 
Credit card abuse (aggravating circumstances) . 
Hindering secured creditors (removal of property from state) 
Rigging publicly exhibited contest (aggravating circumstances) 
Fraudulent destruction, removal or concealment of writing (will, codicil, 

deed, mortgage, etc.) 
Bribery 
Coercion of public servant or voter 
Tampering with witness 
Aggravated perjury 
Subornation of aggravated perjury 
Tampering with or fabricating physical evidence (aggravating circum-

stances) 
Tampering with governmental record (aggravating circumstances) 
Resisting stop, frisk, halt, arrest or search (with a deadly weapon) 
Escape (charged with felony or institutionalized) 
Permitting or facilitating escape (aggravating circumstances) 
Implements for escape (with deadly weapon) 
Bail jumping and failure to appear (for felony charge) 
Aggravated promotion of prostitution 
Aggravated gambling promotion 
Lotteries, chain letters and pyramid clubs ($250-$10,000) 
Unlawful possession of weapon (handgun and recent felony conviction) 
Trafficking in dangerous drug (1st oftt;u;;e, mitigating circumstances) 
Trafficking in abusable drug (1st offense) 
Trafficking in abusable drug (2nd offense, mitigating circumstances) 
Trafficking with a minor (restricted drug) 
Possession of dangerous drug (second offense) 
Possession of drug paraphernalia (prior drug felony conviction) 

CLASSIFICATION OF OFFENSES 

39-1001 
39-130B 
39-1405 
39-1501 
39-1502 
39-1504 
39-1603 
39-1B04 
39-1903 
39-1904 
39-2021 
39-2022 
39-2031 
39-2032 
39-2033 
39-2034 
39-2035 
39-2041 
39-2042 
39-2043 
39-2044 

39-2045 
39-2046 
39-2047 
39-2104 
39-2106 
39-2107 
39-2108 
39-2109 
39-2202 
39-2204 
39-2210 
39-2211 
39-2213 
39-2303 
39-2305 
39-2306 
39-2307 
39-230B 
39-2310 
39-2311 

39-2312 
39-2401 
39-2402 
39-2403 
39-2502 
39-2506 
39-2603 
39-2703 
39-2705 
39-2706 
39-2B02 
39-2802 
39-2B04 
39-2906 
39-290B 
39-2911 
39-2912 

Class A Misdemeanors 

Possession of criminal instrument with intent to commit offense 
Indecency with a child age 12-16 
Terroristic threat (aggravating circumstances) 
Bigamy 
Incest 
Criminal nonsupport (aggravating circumstances) 
Criminal mischief ($50-$250) 
Criminal trespass (in a habitation) 
Theft ($50-$250) 
Theft of service ($50-$250) 
Forgery 
Criminal simulation (mitigating circumstances) 
Credit card abuse 
False statement to obtain credit 
Hindering secured creditors 
Fraud in insolvency 
Receiving deposit, premium, or investment in failing financial institution 
Deceptive business practices 
Commercial bribery 
Rigging publicly exhibited contest 
Misapplication of fiduciary property or property of financial institution 

(over $250) 
Securing execution of document by deception 
Fraudulent destruction, removal or concealment of writing 
Criminal usury 
Improper influence 
Retaliation for past official action 
Compensation for past official behavior 
Accepting gift by public servant 
Offering gift to public servant 
Perjury 
Subornation of perjury 
Tampering with or fabricating physical evidence 
Tampering with governmental record 
Impersonating peace officer 
Resisting halt, arrest or search 
Hindering apprehension or prosecution 
Compounding 
Escape 
Permitting or facilitating escape 
Imp1ements for escape 
Bail jumping and failure to appear (for class A misdemeanor charge or 

if subpoenaed for felony trial) . 
Barratry 
Official misconduct 
Official oppression 
Misuse of official information 
Riot . . 
FalE,e !'I,larm or report (aggravatmg CIrcumstances) 
Promotion of prostitution 
Gambling promotion 
POS!lession of gambling device or record 
Lotteries, chain letters or pyramid clubs (~50-$25~) 
Unlawful possession of weapon (h~nd~un m pubhc pl,al!e) 
Unlawful possession of weapon (WIth mtent to commIt offense) 
Unlawful sale of firearm .. . . ' 
Trafficking in abusable drug (1st offense, mItlgatmg CIrcumstances) 
Trafficking in restricted drug 
Possession of dangerous drug (2nd offense) 
Possession of drug paraphernalia 
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MISDEMEANORS OFFENSES AGAINST PROPERTY 

Class B Misdemeanors 
~' 'I, 

39-1202 False imprisonment 
39-1401 Assault 

'39-1403 Reckless conduct APPENDIX III 
39-1804 Ag[ravated criminal trespass 

.£~~t 39-1906 Unauthorized use of automobile or other vehicle OFFENSES BY CATEGORY 
39-2('14 Misapplication of fiduciary property or property of financial institution 

(under $250) j 
39-2209 False report to peace officer Felony Misdemeanor 39-2212 Impersonating public servant 
39-2303 Resisting stop or frisk Section Offense 1 2 3 A B C 
39-2311 Bail jumping and failure to appear (for class B misdemeanor charge) 
39-2501 Disorderly conduct (with deadly weapon) Offenses Against the Person 
39-2508 Obstructing highway or other passageway ":! 
39-2505 Disrupting meeting or procession 39-1102 Murder X 
39-2506 False alarm or repOrt 39-1103 Manslall~hter X 
39-2508 Public intoxication 39-1104 'Criminally negligent homicide X 
39-2509 Desecration of venerated object 39-1201 Kidnapping (mitigating circum-
39-2510 Abuse of corpse stances) X 

:,', 39-2511 Cruelty to animals 39-1201 Kidnapping X 
39-2602 Prostitution (second conviction) 39-1202 False imprisonment X 
39-2623 Obscenity 39-1202 False imprisonment (aggravuting 
39-2624 Sale, distribution, or display of harmful material to juvenile circumstances) X 
39-2641 Public lewdness 39-1302 Rape X , 
39-2802 Unlawful possession of weapon 39-1303 Aggravated rape X 
39-2803 Possession of prohibited weapon (switchblade or knuckles) 39-1304 Sexual abuse X 
39-2908 Trafficking in restricted drug (mitigating circumstances) 39-1305 Aggravated sexual abuse X 
39-2911 Possession of abusable drug (2nd offense) 39-1306 Rape of a child (12-16) X 

39-1306 Rape of a child (under 12) X 
39-1307 Sexual abuse of a child ~12-16) X 
39-1307 Sexual abuse of a child under 12) X 

~. 
n''; Class C Misdemeanors 39-1308 Indecency with a child (12-16) X 

39-1311 Indecency wii;h a child (under 12) X 
39-1401 Assault (mitigating circumstances) 39-1401 Assault (mitigating circumstances) X 
39-1603 Criminal mischief (under $50) 39-1401 Assault X 
39-1604 Reckless damage to property 39-1402 Aggravat"d assa'ult X 

:'0 X ~'-, 39-1803 Criminal trespass 39-1403 Reckless conduct 
39-1903 Theft (under $50) 39-1405 Terroristic threat (aggravating 

X 39-1904 Theft of service (under $50) circumstances) 
j' 

39-2302 Failure to identify as witness 
39-2304 Evading arrest Offenses Against the Family 39-2311 Bail jumping and failure to appear (for class C misdemeanor charge or if 

subpoenaed for misdemeanor trial) 
39-1501 Bigamy X 

39-2501 Disorderly conduct X Ii 39-2507 Harassment 39-1502 Incest .' Interference with child custody X 
0' , 39-2602 Prostitution 39-1503 X 
" 39-2622 Obscene display 39-1504 Criminal nonsupport 

! n 89-2702 Gambling 39-1504 Criminal nonsupport (agr.;ravating 
X 

~ 39-2706 Lottery, chain letters or pyramid clubs ($50 or less) circumstances) 
X .' 39-1505 Criminal abortion ;, 39-2911 Possession of abusable drug (first offense) X 

·"ff 39-1506 Aiding self-abortion 

\' 
Offenses Against Property 

~, 

39-1602 Arson X 
39-1602 Arson (aggravating circumstances) X 

X 
• .;> 39-1603 Criminal misc:hief (under $50) 

X ,"i" 39-1603 Criminal mischief ($50-$250) 
~~., ~ I 

r 39-1603 Criminal mischief (over $250 or 
X aggravating circumstances) 

39-1604 Reckless damage to property 
39-1702 Robbery X 
39-1703 Aggravated robbery X 
39-1802 Burglary . . ) X 
39-1802 Burglary (occupied habItation X 
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OFFENSES BY CATEGORY OFFENSES AGAINST GOVERNMENT 

til 

Section Offense 
Felony Misdemeanor Felony Misdemeanor 

1 2 3 A B C r 
1 Section Offense 1 2 3 A B C 

3'J~1803 Criminal trespass X I 
:39·1804 Aggravated criminal trespass X I 39·2105 'I'ampering with witness (threat 

',' 39.1804 Criminal trespass (in a to kill) X 
habitation) X 39·2106 Retaliation ior past official action X 

39.1903 The!t (under $50) X 39·2107 Compensation for past official be· 
39·1903 Theft ($50-$250) X havior X 

;;l 
39-1903 Accepting gift by public servant X 

~, Theft ($250410,000, or from person, 39.2108 
or if trade secret) X 39·2109 Offering gift to public servant X 

"", 39-1903 Theft (over $10,000) X 39-2202 Perjury X 

39·1904 Theft of service (under $50) X 39·2203 Aggravated perjury X 

39·1.904 Theft of service ($50-$250) X 39·2204 Subornation of perjury X 

& 39-1904 Theft of service ~$250.$10,000) X 39-2204 Subornation of aggravated perjury X 
q 39-1904 Theft of service over $10,000) X 39-2209 False report to peace officer X 

39-1906 Unauthorized use of automobile X 39-2210 Tampering with or fabricating 
X 

39-2021 Forgery X physical evidence 
39-2021 Forgery (will, codicil, deed, deed \ ' 39-2210 'I'ampering with or fabricating 

, , 
0 physical evidence (aggravating of trust, etc.) X X 

39·2021 Forgery (money, securities, stamps, L circumstances) 

etc.) X 39·2211 Tampering with governmental 
X 

0 39-2022 Criminal simulation (mitigating 1 
record 

39.2211 Tampering with governmental 
circumstances) X L record (aggravating circum· 

39.2022 Criminal simulation X 

~ 
stances) X 

;;:: 39.2031 Credit card abuse X 39-2212 Impm:sonating public servant X 
39.2031 Credit card abuse (aggravating 39.2213 Impersonating peace officer X 

circumstances) X ) 

39·2302 Failure to identifY as witness X 
39·2032 False statement to obtain credit X 39.2303 Resisting stop or frisk X 
39·2033 Hindering secured creditors X 39-2303 Resisting halt, arrest or search X 
39·2033 Removal of property from state X 39·2303 Resisting stop, frisk, halt, arrest 
39·2034 Fraud in insolvency X Or search (with deadly weapon) X 
39·2035 Receiving deposit, premium, Or in· 39·2304 Evading arrest X 

vestment in failing financial 39·2305 Hindering apprehension 01' 

Cl institution X prosecution X 
39-2041 Deceptive business practices X 39.2306 Compounding X 
39·2042 Commercial bribery X 39·2307 Escape X 
39-2043 Rigging publicly exhibited contest X 39·2307 Escape (with deadly weapon) X 
39·2043 Rigging publicly exhibited contest 39·2307 Escape (charg(ld with felony or 

1 (aggravating circumstances) X institu tionillized) X 
39-2044 Misapplication of fiduciary property 39-2308 Permitting or 'facilitating escape X 

d/ ... ~ \'- or property of financial institu. 

r 
39.2308 Permitting or facilitating escape 

tion (under $250) X (aggravating circumstances) X 

39-2014 Misappliction of fiduciary property 39·2310 Implements for escape X 
or property of financial institu~ 

I' 39·2310 Implements for esc,:ape (deadly 
I X tion (over $250) X 
J 

weapon) 
39·2045 Securing ~ecution of document by 39-2311 Bail jumping' and failure to appear X 

deception X (for class C misdemeanor) 
39-2046 Fraudulent destruction, removal or 39-2311 Bail jumping' and failure to appeal' X 

concealment of writing X (for clat;ls B misdemeanor) 
39·2046 Fraudulent destruction, removal or 39.2311 Bail jumpin~: and failure to appeal' 

X concealment of writing (will, (for class A misdemeanor) 
codicil, deed. etc.) X 39·2311 BaH jumping and failure to appear 

39-2047 Criminal usury X (for felon:\" charge) X 

" 39·2311 Bail jumping; and failure to appear 
!;! (if subpoenaed for misdemeanor 

Offenses Against Government trial) X 

.!.~, 39-2311 Bail jumping and failure to appear 

39·2102 Bribery X (if subpoenaed for felony trial) X 
(), 89-2103 Coercion of public servant or voter X 39-2312 Barratry X 

39·2104 Improper influence X 39·2401 Official miscol1duct X 

39·2105 'l'nmpering with witness X 39-2402 Official oppre~lsion X 
39·2403 Misuse of official information X 

--."4._. __ ·_.....-_~----- ..... -----~-' 
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. OFFENSES· BY CATEGORY 
CLASSIFICATION OF OFFENSES 

Felony Misdemeanor Felony Misdemeanor 
Section Offense 1 2 3 A B C Section Offense 1 2 3 A B C 

Offenses Against Public Order 39-2906 Trafficking in abusable drug 
(2nd offense, mitigating 
circumstances) X 

39'-1001 Unlawful sale of criminal 39-2908 Trafficking in restricted drug X 
instrument X 39-2908 Trafficking in restricted drug 

39-2501 Disorderly CGndllct X (mitigating circumstances) X 
39-2501 Disorderly conduct (with deadly 39-2910 Trafficking with a minor 

weapon) X (restricted drug) X 
39-2502 Riot X 39-2910 Trafficking with a minor (abusable 
39-2503 Obstructing highway or other drug and no previous con-

passageway X victions) X 
39-2505 Disrupting meeting or procession X 39-2910 Trafficking with a minor (danger-
39-2506 False alarm or report X ous or abusable drug with previ-

X 39-2506 False ala,Tm or report (aggravating ous convictions) 
circumstances) X 

39-2507 Harassment X Possession Offenses 
39-250f Public intoxication X 
39-250& Desecration of venerated object X 39-1001 Possession of criminal instrument X 
39-2510 Abusf.1 of corpse X 39-2705 Possession of gambling device or 
39-2511 Cruelty to animals X record X 
39-2602 Prostitution X· 39-2802 Unlawful possession of weapon X 
39-2602 Prostitution (second-conviction) X 39-2802 Unlawful possess~on of weapon 
39-2603 Promotion of prostitution X (with intent to commit offense 
39-2604 Aggravated promotion of prostitu- or handgun in public place) X 

tion X 39-2802 Unlawful possession of weapon ,;.", 

39-2605 Compelling prostitution X (handgu.n and recent felony) X 
39-2622 Obscene display X 39-2803 Possession. of prohibited weapon 
39-2623 Obscenity X (f.!:-vit.chblade or ~uckles) X 
3~-2624 Sale, distribution, or display of 39-2803 )?p;'lSeS51On of prohIbIted weapon 

harmful material to juvenile X "i(e:;;:cept switchblade or kmti!kles) X 
39-2641 Public lewdness X 39-2911 Possession of dangerous drug X 
39-2702 Gambling X 39-2911 Possession of dangerous drug 
39-2703 Gambling promotion X (2nd offense) X 
39-2704 Aggravated gambling promotion X 39-2911 PC'ssession of abusable drug 
39-2706 Lotteries, chain letters or pyramid (1st offense) X 

clubs ($50 or less) X ~'J-2911 rossession of abusable drug 
39-2706 Lotteries, chain letters or pyramid (2nd offense) X 

clubs ($50-$250) X 39-2912 Possession of drug paraphernalia X 
39-2706 Lotteries, chain letters or pyramid 39-2912 Possession of drug paraphernalia 

X clubs ($250-$10,000) X (prior drug felony conviction) 

39-2706 Lotteries, chain letters or pyramid 
clubs (over $10,000) X 

39-2804 Unlawful sale of firearm X 

r 39-2904 Trafficking in dangerous drug 
I: (1st offense) X 

39-2904 Trafficking in dangerous drug ~r 

(1st offense, mitigating y. 
circumstances) X 

39-2905 Trafficking in dan,;erous drug 
(2nd offense) .' X 

39-2905 'l'rafficking in dangerous drug 
(2nd offense, mitigating 
circumstances) X 

39-2906 Trafficking in abusable drug 
(1st offense) X 

39-2900 Trafficking in abusable drug ,; 
(1st offense, mitigating 
circumstances) X 

f 39-2906 Trafficking in abusable drug 
(2nd offense) X 
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