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FOREWORD

The resolution “The Role of Criminal Law in the Protection of Nature and
Environment”, adopted by the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, held in Havana, Cuba, in 1990, requests that
the Secretary-General, inter alia, examine the possibilities of further harmonization
of the provisions of existing international instruments entailing penal sanctions
under national criminal law.

In response to this request, HEUNI, in cooperation with the Max Planck
Institute for Foreign and International Criminal Law, convened an international
seminar on criminal law in the protection of nature and the environment in a Euro-
pean perspective. The seminar was organized under the auspices of the United
Nations, the Council of Europe and the German Federal Ministry of Justice,

Also in association with the Max Planck Institute, HEUNI carried out a
survey of cooperation and coordination between national authorities of various
European countries in the control of harm to the environment. Materials from the
survey were utilized in the preparation of the background document for the seminar.

The present volume contains the papers presented to the seminar together
with the general report. A summary report of the survey is presented in an annex.
Both texts reflect the growing tendency in Europe of devising integrated approaches
that employ a variety of instruments designed to influence conduct and reduce bur-
dens on the environment, ranging from public participation to the use of sanctions.
We hope that publication of this volume will introduce some of the ideas currently
under development among European environmental authorities to a wider interna-~

tional audience.

Helsinki, 30 October 1992 Matti Joutsen
Director, HEUNI
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Mr. Staffan Westerlund
Rapporteur

THE POLICY OF CRIMINAL LAW IN THE
PROTECTION OF NATURE AND THE
ENVIRONMENT IN A EUROPEAN
PERSPECTIVE

General points

The title of the seminar focuses on criminal law, and in particular on the
policy of criminal law, in the protection of nature and the environment in a Euro-
pean perspective, The programme, however, was much broader in scope and
focused to a high extent on the interrelationship between issues of administrative
law and issues of criminal law, This broad layout seemed, at first, to result in some-
what confused or confusing discussions. But eventually it proved to serve the most
important function of all when it comes to scientific discussions with relation to
pragtical issues, namely a broadening of the understanding through contributions
from different disciplines, many countries and many practically experienced edu-

cated persons.

One fundamental issue addressed in this seminar was under what circum-
stances and in what kinds of situations criminal law as such has a role to play. This
issue must be distinguished from another, perhaps similar issue, that of when

“criminal” sanctions have a role to play in the control of the environment.

Criminal law can add to the substantive contents of national law, and per-
haps in the future even to the substantive contents of international law. One way to
express this is that some actions and effects may be so dire, so drastic, that the leg-
islator does not even consider them when drafting administrative environmental law
or making administrative decisions. The utmost safety net for society, humanity and
the Earth must therefore be designed by criminal law. This corresponds to the
notion of the hard core of criminal environmental law, as expressed by one of the

participants in the seminar,



Furthermore, techniques of criminal law can be used to back up, to re-
inforce the implementation systems of states. By designing offences with a consid-
eration to techniques that rest and are developed within criminal law, other require-
ments (such as administrative law standards or other similar requirements) can be

given teeth - perhaps even strong teeth.

This view seems to be shared by most, and perhaps all participants in the
seminar, regardless of the different terminology and, perhaps, somewhat different

intradisciplinary dogmas,

The seminar proceedings clearly demonstrated that the differences
between administrative law and criminal law pose problems, not the least from
comparative points of view as well as with respect to compatibility. One reason that
is relevant for this seminar may be that comparative law was not an explicit founda-
tion for the structure and methodology of the seminar. The title focuses on criminal
law policy with respect to the protection of the environment, but it also claims that

the seminar has a European perspective,

This last nbjective calls for a subsidiary comparative approach. However,
thanks to the intellectual openness and spontaneity of the participants, the proceed-
ings gradually led to the recognition that, although fundarmental criminal law prin-
ciples and approaches are rather similar all over the continient, the same does not
apply to administrative law principles and approaches, Once this has been noted,
many conclusions can be drawn in respect to the policy of criminal law in the pro-
tection of the environment. The detailed proceedings of the seminar will probably
demonstrate, even for those not attending the discussions, to what extent we should
be cautious when balancing or otherwise comparing principles of criminal law and

administrative law,

As amatter of fact, the combined efforts of the participants resulted in the
presentations of not only two, but three, approaches to the protection of the environ-

ment within the legal field, the third being the environmental law approach, How-



ever, it was not argued that environmental law can stand on its own, without the
integration of, ainong others, criminal law, international law, civil law, procedural

law and international law.

The core of environmental law is related to the complexity of biospherical
mechanisms and interrelationships. Quite possibly such complexity has never
before been the object for legislation and other kinds of strategic and analytic

decisions.

Much, perhaps most, of the environmental degradation (such as every-
thing that we have seen around Lauchhammer) is the result of many and prolonged
acts, each of which may have seemed to be of marginal significance from the point
of view of liability, whether civil or criminal. The efforts to ease the burden on the
environment, to improve environmental quality, to adjust all nations to sustainable

development, require inter alia making acts that today are legal, illegal,

However, this is not necessarily the same thing as making all those acts
criminal offences, as was clearly demonstrated in the discussions, The greatest
share will probably be handled by legal instruments originating from administrative
law, although the discussions also referred to economic incentives, information and,

in particular, public participation :n different respects.

Also other perspectives were discussed in the efforts to cover all issues of
significance for environment control. Cooperation and coordination were two key

words frequently used in the presentations and discussions,

Cooperation between legal and other disciplines was one issue considered,
for example in the ample discussions on how to define a crime against the environ-
ment as such, and when touching upon the issues of implementing environmental

goals requiring a great number of measures and decisions.



Cooperation between different bodies - administrative, judicial and others,
sometimes also non-governmental organizations - was also addressed with some

intensity during the seminar.

This last issue is very close to that of coordination, the other key word.
Coordination within and between agencies and other public organizations, among
others between prosecuting and administrative agencies, was one example; coordi-
nation between different pieces of legislation was another; coordination between
nations by means of common minimum standards and efforts to construct and
define offences suitable for the introduction in the law of all states was a third

example.

A fourth example, one that was scarcely discussed explicitly but nonethe-
less clearly implicit, was coordination between different legal disciplines such as
administrative law, criminal law and environmental law. The quality of the discus-
sions as well as of the conclusions are mostly due to the efforts to synthesize differ-
ent approaches in order to reach an understanding of the place and need for criminal
law techniques and criminal law policy in the present and, even more, future devel-

opment of what is hopefully becoming successful protection of the environment.

Did the seminar achieve its objectives? In the beginning it was said that
one important purpose of the seminar was to hear the opinions of the participants
regarding the policy of criminal law in the protection of the environment, The par-
ticipants responded enthusiastically to this and offered much information, analyses
and ideas from different angles. Thanks to this broad approach, the final conclu-
sions are based upon a criminal law perspective and may contribute to legal think-
ing in the protection of the environment. At the same time, the conclusions together
with the proceedings may encourage further discussions, analyses and the develop-
ment of legal instruments designed to improve the implementation of environmen-
tal policies and standards aiming at sustainable development together with a good
life for present and future generations, with sufficient food and with the opportunity

to experience and enjoy the beauty of nature.
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Presentations and discussions

Following this general, comprehensive and compressed introductory
report, we now turn to a rather detailed, although not exhaustive, summary of the
seminar, The contents of the presentations of the different speakers are summarized,
since the full text is found in their papers. The discussions and comments are often
more fully recorded in the report, generally without reference to who made the dif-

ferent comments.

Session 1

1-1 The seminar began with two presentations, as in the written papers,
that gave the background to the topic of the seminar and outlined UN and European
aspects of control of environmental harm (the papers delivered by Mr. Seppo
Leppi, HEUNI and Mr, Hans Nilsson, Council of Europe). During the seminar Mr.
Nilsson added to the information by referring to the fact that within the Council of

Europe similar issues have been discussed for 15 years {(see also 2-10).

1-2 One issue which surfaced already during the first session was whether
or not criminal law has a key role within the protection of the environment, and also
whether criminalization should be avoided or favoured. Mr, Nilsson proposed that
the old concept of ultima ratio was not completely adequate in this connection (see

also 3-8 and 3-18). He advocated being innovative without being adventurous,

A hard core of offences should be penalized under criminal law, Others,
referring to previous considerations, argued that criminal law could and should be
used when appropriate. However, did Nilsson’s approach actually mean that crimi-

nal law approaches were to be replaced by administrative law approaches? Nilsson
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thought that this was not necessarily a consequence of his ideas, but he agreed that
there are twilight zones between these law areas. Whether criminalization of misuse
of discretion by public officials should be included in the innovations remained a

question to discuss in the future (see also 2-4 and 3-13).

1-3 Corporate liability versus individual liability was discussed, and cor-
porate liability as a complementary measure to individual liability was proposed
(see also 3-13),

1-4 There was no discussion on how the results of the seminar should be
used, other than a statement from one of the vice presidents that it would be diffi-
cult to draft conclusions in a few days. However, the seminar was expected to pro-
vide interesting ideas regarding reactions to innovations. According to Mr. Leppé,

the main function should be to collect the general points of view of the participants.

Session 2

. 2-1 In session 2 Mr. Hans Lefévre used examples from the Netherlands to
discuss, among other things, laws on media (one for water, one for air etc.) versus
“integral Jaws” (such as the previous Datch Nuisance Act). He stressed the need for
integration of enforcement, and hie advocated the sanctioning of violations of norms
and standards both administratively and ¢riminally, One particular drawback of
regulations as instruments is that they are time consuming, not the least in the po-
litical process. Rules should be made enforceable, or else not be passed. After this,
he reported on the Dutch experience and drew conclusions, Among others, the most
effective and efficient way ought always to be chosen, He advocated a non-dog-
matic approach and claimed that criminal law is not particularly moralizing; it is

just a tool.



12

He also outlined methods of enforcement, and distinguished between seri-
ous, somewhat serious, and very serious violations. He emphasized that the structur-
ing of enforcement was the most important; this included such measures as allocat-
ing sufficient money to all enforcement levels and prosecutors, programming on
three leveis of sericusness, and doing the job together or, at least, in a coordinated
manner. There is also a need for coherence between administrative bodies (hori-
zontally and vertizally) and between administrative bodies and police and prosecu-

tor.

His over-all conclusion was: Do not make a big difference between crimi-

nal and administrative measures - they can work in the same direction.

2-2 In the subsequent discussion different topics and issues connected
with the report were touched upon. One issue was what to do when the structure
does not function, The simple answer given by the speaker was that nobody is the

boss over others.

2-3 The moralizing function of criminal law was disputed. One argument
was that criminal law is a special tool, not just any tool. However, are civil law,
administrative law and criminal law based upon the same kinds of seriousness? The

speaker answered yes to this question.

2-4 Cooperation was discussed, especially in situations where civil serv-
ants bend the law, neglect to intervene, or do not inform law ensorcement agencies
of violations (see also 1-2 and 4-6), The only clear cases mentioned by the speaker
regarding the Netherlands were some corruption cases, but such cases were some-

what different from pure law-bending cases.

2-5 The choice between criminal and administrative enforcement in the
Netherlands is not regulated. The speaker advocated efficiency as the guide for that
choice and mentioned that guidelines exist on giving priority for criminal actions.

Similar efforts were reported from Norway (see also 3-6), where between 10 and 20
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prosecutions for environmental offences are brought to court every year. In Ger-
many, or at least some German regions, there are regulations requiring administra-

tive agencies to inform prosecutors about offences.

2-6 Mr, Franco Giampietro’s presentation, as found in his paper, was
based upon the idea of making environment as such the object of protection, and not

property, health, etc.

The subsequent discussion clearly indicated that there was no consensus
as regards the approach to how to define such a crime. The alternative seemed to be
to protect different environmental components such as air, soil, etc. Furthermore, it
was argued that criminal law has to step into the area of risks, otherwise it will come

too late,

2-7 Another basic comment was that there is no universal definition of a
“criminal offence”, Many countries do not recognize or observe the separation
between administrative criminal law and “real” criminal law (see also 2-9, 3-8, 3-

10, 3-13, 4-3, 4-4, 4-5 and 4-9).

The speaker proposed that the definition of environment should be narrow,
and the list of environmental components should not be exhaustive. What is new, he
said, is the protection of environment as such; the protection of man and property is

already part of traditional law.

2-8 In the discussions a line was drawn between professional actions and
non-professional actions without, however, anyone reaching a conclusion as to how

to use this distinction when defining crimes against the enyironment.

2-9 In some of the comments, a line was presupposed also between crimi-
nal and administrative fines, the former being considered to be used for more severe

actions.



14

2-10 The seminar was informed that the Council of Europe will probably
propose that pollution of water, air and soil should be constructed as a common
offence. One participant argued that this might cause some problems in the light of
the legality principle. Another participant advocated a practical approach, consider-
ing that there are but a few court cases, since the prosecutors have problems in han-
dling such offences. Such observations were offered from Hungary, where the inte-
grated approach is used. It has not worked in practice. Because of this, the partici-

pant advocated the component approach.

The speaker pointed out that there are different approaches and sanctions
in different countries. There is a need for common legislation covering every el-
ement of the environment. We have to observe the interaction between those

elements.

2-11 A specific criminal law question was raised: If one action causes the
pollution of three components at the same time, will this be considered as one or
three crimes? To this, other participants suggested that there are simple methods
within criminal law to handle such a problem, leading to the result where it will be

punished as if it were one, due to the principle of concurring crimes.

2-12 The speaker’s argument for making environment as such the object
of protection was that scientific results must be observed, including for example
knowledge about the interaction between elements. The environment is an entity; it

is more than the sum part of its components. It also has to be protected as an entity.

2-13 The discussion went further concerning the entity and the component
approaches. Most participants regarded the integration of air, water and soil as fit-
ting into this component approach. One question was whether something vital was
overlooked if the component approach was chosen. No real answer was offered to
this question. Instead, the discussion focused upon the possible degree of precision.
Some participants expressed their fear that the entity approach would make the rules

much too abstract, even if the notion of pollution can be used. In practice it is very
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difficult to define endangerment when related to the environment as such. The
speaker, on the other hand, said that a narrow definition made the proposed rule

arecise. This had not been done in Hungary, but it is possible.

Session 3

3-1In his paper, Mr. Staffan Westerlund presented the environmental law
perspective to the need for more and improved administrative methods to achieve
sustainable development, to achieve and maintain environmental quality standards
and to protect species, habitats, etc. By demonstrating that a low implementation
ratio is normal for legal and administrative systems, but incompatible with some
basic environmental goals, he emphasized the importance of efficient sanctions, cri-

minal sanctions included.

3-2 In the subsequent discussion it was mentioned that some serious
attempts have been made in the world to diminish the gap between the old legal cul-
ture and the need for the protection of the environment, Examples cited were the US
Clean Air Act and some EC directives, all of which strive to give legal reference to
environmental quality as such, at the same time observing the need for implementa-

tion rules that would be applicable when the quality standards are not achieved.

3-3 Another question concerned the interaction between laws and
implementation. Negative examples were given from Sweden, illustrating how dif-
ferent laws concerning water may conflict, mainly because some kinds of impact
are to be considered under one statute, other kinds under other statutes. This is prob-

ably a general problem in many countries.

3-4 During the discussion a brief report from Iceland was presented. Even

in Iceland, pollution and other environmental problems (such as erosien) occur but
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the in‘ensity may be rather low in many cases. The general public is not very con-
scious about this and there is a lack of political and public will to follow up when
environmental problems occur. This contribution resulted in comments on the need

for public opinion and information.

3-5 The pressure from many interests to compromise between the protec-
tion of the environment and other objectives was discussed from more than one
perspective. One such perspective was that international legislation or recommen-
dations may show the way for national legislation, especially in countries with
much environmental damage and bad economy, as was the case with some of the
Eastern European states. On the other hand, generally applicable precise norms suit-
able for all nations will normally not be pdssjble as regards substantive environ-
mental law standards. However, some basic procedural principles or norms may
more easily be generally applicable. The speaker mentioned that the progress of
international cooperation is too slow, and unilateral radical legislation will often be

appropriate or even necessary.

3-6 The public’s interest in environmental offences is high in Norway (see
also 2-5). The prosecuting agency keeps the mass media informed about prospec-
tive prosecutions. In contrast to this, another participant suggested that public opin-

ion is not very reliable.

3-7 The problems with transboundary pollution (see also 4-12) was raised
in this context, w&th special reference to Environmental Impact Assessments and the
fecent Espoo-convention. Not only should the public be informed, but it should
have the opportunity to participate in planning and many other types of administra-

tive and political decisions that might affect the environment.

3-8 Another topic in the discussion proved to be a recurrent issue during
the seminar, namely the relationship between administrative and criminal law
within the field of the environment (see also 2-9, 3-10, 3-13, 4-3, 4-4, 4-5 and 4-9).

According to some participants, criminal law is to a high degree supplementary to
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administrative law, and criminal law cannot impose more stringent sanctions that

can administrative law (cf. 1-2 and 3-18).

The visibility that is characteristic of the criminal system (those found
guilty) but not of the administrative system was pointed out as something to bear in
mind when evaluating them. On the other hand it is not possible to draw conclu-
sions in this respect for all countries; insufficient information was available on the

different administrative systems, and they vary considerably.

3-9 The more specific environmental law perspective was reintroduced in
the discussion with reference to the British Environment Protection Act of 1990.

The difference between the substantive law and its implementation was stressed.

3-10 It was mentioned that no difference is made in international conven-
tions between criminal law, administrative criminal law and administrative law (see
also inter alia 2-9. 3-8, 3-13, 4-3, 4-4, 4-5, and 4-9) and the speaker proposed that

the common denominator now being discussed in the seminary was sanctions.

3-11 The police agency perspective on legal instruments and the clarity of
norms, etc., was introduced in the discussion. Road traffic regulations in Switzer-
land were cited as an example. This led to comments about mass criminality when
regulations were too far from common acceptance. It also led to the observation that

everything in the end was a question of inducements for proper behaviour.

3-12 Finally in this discussion, constitutional guarantees for the public’s
right to the environment were mentioned with reference to the Turkish constitution,

which contains a section concerning public health and environment,

3-13 In his paper, Mr. Anatolij Naumov discussed the choice between
administrative and criminal measures and sanctions (see also inter alia 2-9, 3-8, 3-
10, 4-3, 4-4, 4-5, and 4-9), drawing as the criteria the causing of actual harm or
damage. He considered the definition of criminal and administrative law sanctions

to cause great difficulty and gave examples from Russia.
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In Russia, there are two types of administrative law sanctions for ecologi-
cal offences. One is a penalty imposed on officials, other citizens and corporations.
So far, these have been imposed only on officials and citizens, and the fines until
recently have been very low. A new law was enacted in 1991 for imposing penalties

gven on corporations, etc.

The second type of administrative law sanctions comprises administrative
prevention such as limiting or stopping the operation of an activity. So far, this type

of sanction has been used very rarely, at least in part due to legal technical reasons.

The adoption of the legislation on the imposition of penalties even on cor-
poratic;ns is, in Russia, more or less connected with the orientation towards the mar-
ket economy (see also 1-3). According to the speaker, imprisonment as one sanction
ought to be the extreme measure and reserved for very serious crimes such as
gravely endangering health and life, above all for the sake of general prevention and

for the moral satisfaction of victims and the society.

3-14 The discussion and questions at first concerned the Russian experi-
ence and development. To the question of why agencies do not close down plants
violating the law, the speaker offered two reasons. One is economic, the other that
the environmental agencies traditionally had no real power. There is now slow

progress, and environmental interests have become absolute interests.

3-15 As regards sanctions other than fines and imprisonment, the speaker
said that new legislation must include more non-traditional sanctions such as stop-
ping an enterprise. Such a proposal is likely to be adopted. He expressed his hopes
of a compromise, or a combination, between criminal and administrative law
sanctions,

3-16 Closing down a factory, according to one participant, was a very
important power with political implications. Also, intervention with orders to
change production methods was discussed. An Italian example was given, concern-

ing a power plant (cooling water discharge) that lost its permit,
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3-17 In this context, some information on the Council of Europe
approaches was offered. The council tries, as much as possible, to avoid fines and
imprisonment and this, the participant said, is especially relevant for environmental
protection, If the new measures are considered criminal law measures, the moraliz-
ing effect is likely to occur. The procedural guarantees will be provided. The disad-

vantage will be the same as with criminal law in general.

3-18 So far, the British experience with the 1990 Environment Protection
Act, as an example of combination of sanctions, is too brief. The intention is to use
an integrated approach, Imprisonment for up to 5 years is possible. Other measures
include cleaning up at the cost of the polluter (this measure was considered by
another participant to be very close in principle to civil law remedies, as is compen-

sation). Also, information on all potential offences is available to the public.

The relationship in the United Kingdom between different remedies was
also discussed in the u/tima ratio perspective (see also 1-2 and 3-8). Criminal sanc-
tions in the UK are not the last resort, although priority is given to preventing
damage. This caused another participant to refer to the European Council report of
1977.

Session 4

4-1 Mr, Hans-J6rg Albrecht based his presentation upon three approaches:

- The back-stop function (see also 3-1 and 4-3);
- A mixed approach (beyond mere contempt protecting environ-
mental values but with reference to administrative decisions etc.);

- Completely independent criminal law offences.
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Administrative bodies and courts are independent organizations. They will
operationalize over all goals more or less differently. There are one-way functional
dependencies (with the judicial system as the dependant). Criminal justice agencies
are more restricted than administrative agencies, Agencies are often specialized, the

judiciary is not.

4-2 Objections were raised against the claim that wide criminalization
would diminish the moralizing effect (see also 4-11), The speaker pointed out that
the moral of criminal law can be transformed into meaningful hypotheses: there

must always be a message to the citizen and to others.

The question whether the function of criminal law is primarily to moralize
was once again raised. Is it different in the environ- mental law context? No general
answer was offered. In addition to this issue, general prevention and the importance
of the public were mentioned with examples from Norway. The ultimate preventa-
tive sanction or action is to terminate the polluting activity. This, in Norway as in

many other countries, is normally referred to as an administrative action or sanction.

4-3 Another participant agreed that criminal law may also have back-stop
functions, but this is primarily limited to deterrence, not prevention. This last com-
ment was disputer’ ¢t was argued that there may be different definitions of serious-
ness in administrative and criminal law (see also 2-9, 3-8, 3-10, 3-13, 4-4, 4-5 and
4-9). As a result of the functional dependence, the judiciary become an annex, and

criminal law should not accept this.

4-4 Clear norms were also discussed, The general opinion seemed to be
that simple and clear norms are clearly needed in order to avoid the ignorantia legis
objection. One comment offered was that administrative systems in Europe are so
different that it is not possible to compare criminal law principles or functions and
administrative law solutions and functions without referring to specific countries or

groups of countries (see also 2-9, 3-8, 3-10, 3-13, 4-3, 4-5 and 4-9).
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4-5 One participant said that there may be one over-all goal for criminal
law and administrative law, but the techniques are quite different. Political goals,
even within the protection of the environment, must be transferred into different
techniques. The speaker agreed with this: we cannot take away the differences
between criminal and administrative law (see also 2-9, 3-8, 3-10, 3-13, 4-3, 4-4 and
4-9), Earlier during the seminar one participant pointed out that within the Council
of Europe, already in 1977 it was clear to the authors of the report that there are dif-

ferent approaches in different countries.

4-6 The duty of administrative agencies to inform the prosecuting agency
of violations was discussed, as was the question of whether the prosecutor may
exercise discretion when deciding on whether or not to prosecute. Alternatively,
there should be guidelines or a clear duty to prosecute. No general conclusion was

drawn,

4-7 One participant recommended that the analyses should not be
restricted to substantive criminal law and environmental law, and instead expanded
to include implementation and the limits of law-making, There are perhaps more
than two organizations in the states. The judiciary itself has several, some of which
are even conflicting. Also the administrative side is complex, perhaps even more so,
with possible conflicts. Even in the political sector there are conflicts, but the legis-
lators shall not avoid them, It is important to note that the legislator does not tell oth-

ers to decide, but what to decide.

4-8 Separate goals for the judiciary and the administration were discussed
and it was argued that we must accept the difference of goals and methods. This

cannot be overcome by bringing the two organizations closer together.

4-9 Once again the relationship between criminal and administrative law
was addressed (see also 2-9, 3-8, 3-10, 3-13, 4-3, 4-4 and 4-5). It was said that the
mixed type of environmental criminal law cannot be defined universally. The fol-

lowing problem was identified: Who is in charge of controlling the balance between
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the administrative and the criminal mode of control? According to the speaker, clear

rules are needed even for the balance between the judiciary and administration.

4-10 The issue of judicial review of an administrative decision and appeals
to administrative courts was raised. In Spain, a decision by an administrative body

can be maintained, but aiso a suspension is possible.

4-11 Another participant raised the “chicken-and-the-egg issue” of what
came first - morals or criminal law? Morals are changing as regards environmental
pollution. Earlier, pollution was not only legal but also accepted or at least tolerated.
Criminal law can be used in order to influence attitudes (see also 4-2), But preven-
tion and repression as well as reparation for the victin: are important, and the same
goes for back-stopping functions. In one way or another, the provisions on all kinds
of offences are back-stop norms for other types of law. Therefore, the intermingling
of criminal law and administrative law could result in beneficial results, while

maintaining the advantages of criminal law.

4-12 In his presentation, Mr. Peter Polt discussed the development of
national environmental criminal law in the case of transboundary pollution (see also
3-7) and environmental crimes committed abroad. He chose to base this upon the
issue of international obligation serving as a basis for the development of national
rules. One thesis is that environmental impact has intensified so much that it now
has a new quality of international significance. Ecocide as a new type of crime has
been discussed. The speaker provided a complete overview of what is being dis-
cussed and done on the level of international law, before he turned to the principles
of jurisdiction, territoriality and extra-territoriality and discussed the problem of
how to define the place of crime when the basic elements of the offence are com-

pleted in more than one country at the same time,

4-13 In the subsequent discussion, the issue of the criminal liability of
states was raised. The speaker, however, expressed the opinion that for several rea-

sons, (among them sovereignty) one can not speak of the criminal liability of states.
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Such sovereignty problems do not occur within a state, and within the scope of

national law there is no problem concerning criminal liability for a state,

4~14 Another question concerned accidents and criminal liability, and the
relationship between them. The answer offered was that when the accident is caused

by negligence, there is a connection,

4-15 Extradition of nationals, whi.ch was mentioned in the speaker’s
paper, was considered an important issue. The speaker said that more ¢cooperation
between states should be requested in this area. The European Extradition Conven-
tion allows one state to request information from another state. The problem arises

in the case of extradition.

4-16 The speaker was of the opinion that a number of the existing conven-
tions should be supplemented with criminal provisions, although he noted his

doubts over whether this really is the very best solution.

4-17 The interesting situation which may arise when an act is committed
in one country on the basis of a permit, and a harmful effect occurs in another state,

was discussed. This once again raises the issue of state liability.

4-18 The so called “Victim Declaration” (the United Nations Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power) also deals
with actions harmful for the environment, although in this respect it does not deal
with the criminal liability of the state. The question of restitution for environmental
harm was emphasized. Who is the victim when we must decide on compensation
for environmental harm? In this connection, we must note that the Victim Declara-

tion states that also a group of people can be victims,
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4-19 Finally, the universality principle was discussed. It should be applied

only when the act was such that it would not be tolerated in any country.

5 This ends the general report of the seminar.
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SEMINAR ON THE POLICY OF CRIMINAL LAW
IN THE PROTECTION OF NATURE AND THE
ENVIRONMENT IN A EUROPEAN
PERSPECTIVE - LAUCHHAMMER, GERMANY,
25 - 29 APRIL 1992

Conclusions

A.l,  The existing state of the environment is serious and calls for efficient
cceunter-measures all over Europe on the national, supranational and international
level. The environment as a whole and its component elements must be protected in
such a way that
- existing damage will be eliminated or at least reduced

(including restoration),
- harm will be prevented, and

- risks will be minimized,

2, There should be enhanced recognition of environmental interests as spe-
cial or particular legal interests, The necessity of using water, air, the soil and other
natural elements to a certain extent, however, precludes a prohibition on every
action affecting those environmental interests.

3. The objective of environmental protection requires an integrated approach
employing a variety of instruments appropriate to influence conduct and to reduce
burdens on the environment, ranging from public participation to the use of
" sanctions. Regulatory environmental administrative law still remains at the heart of
state instruments for the protection of the environment, Other methods of environ-
mental protection, e.g., economic incentives or the use of civil sanctions, will be
important for many aspects of environmental protection. In addition to that, the
criminal law should play a flanking and supporting and, where appropriate, inde-

pendent role,

B.4. The goal in using the threat of sanctions is not only to back up the enforce-
ment of administrative rules, but also to protect environmental interests as such

(qualifying them as penally protected interests), Here, too, the criminal law can
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have a general and special preventive effect and may, by its moral stigma, heighten

environmental awareness.

5. Substantive criminal law can play an autonomous and independent role in
cases of serious attacks on the environment, including the endangerment of public
health or of life or of serious bodily harm. Above and beyond this the legislator can-
not develop behavioural criteria under the criminal law which are more stringent
than those under administrative law. In that respect environmental criminal law is
closely linked to and dependent upon administrative law which limits the effect of
the former; nevertheless, this does not provide any reason for it not to be used in this
context. That limitation is also dependent upon what differences exist in the
approach and the means of the administration and the judiciary in the role which
they play in protecting the environment. To reduce the risk of non-uniform applica-
tion, emphasis should be placed on links with administrative regulations by compar-

ison with links with administrative decisions.

6. Environmental criminal law should encompass all areas of the
environment, It is up to the national legislators whether in this respect offences are
developed which refer to the environment as a whole or to the specific components
thereof. The legislator should develop at least a common or similar offence in rela-

tion to water, air and soil pollution.

7. Offences should be differentiated according to their seriousness (with, asa

consequence, a different range of sanctions).

One factor is the division according to the state of mens rea between inten-

tional and reckless or negligent acts.

Another emerging possibility is the use of the concept of endangerment in

addition to the traditional use of so-called result crimes in continental legisiation.
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8. 1t is not sufficient to use the criminal law only to combat damage to other
violations of environmental entities. Serious infringements of safety regulations,
other operator duties or of the administrator’s preventive control interests can vastly
increase the risk that hazards or damage will occur. Therefore it is justifiable to
invoke the criminal law to deal with the inappropriate handling of hazardous sub-

stances, goods and plants or the possible impairment of control interests.
A distinction may be drawn between offences which require that the act:

- creates a concrete or actual danger to environmental objects (so-called

concrete endangerment offence),

- occurs in a situation with a likelihood of danger (cf. the penal provision in
the Vienna Convention on the Protection of Nuclear Materials; so-called

potential endangerment offence),

- covers a mode of behaviour which is typically dangerous for the environ-
ment (e.g., operation without the necessary permit of a plant classified in
a list as typically dangerous; violation of an order prohibiting the running
of a plant; illegal disposal or export of dangerous waste; so-called abstract

endangerment offence).

9. Minor offences (especially non-severe violations of administrative rules)
could, without a loss of efficiency, be sanctioned only by fines or, in countries
where a distinction exists between criminal and administrative punitive sanctions,
be classified as administrative violations (punishable by a non-criminal fine). In that

respect the scope of criminal law could even be restricted,

10, In the context of moves towards the introduction of alternative or addi--
tional measures under the criminal law in general, in comparison with the tradi-
tional use of fines and imprisonment, consideration should also be given to the pos-

sibility of using other measures (such as restoration of the status quo; imposition of
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obligations to improve the state of the environment; confiscation of proceeds from
crime). The decision on such a variety of measures may be dependent on the use on

those instruments by the administration and on their effect.

11. Support should be given to the extension of the idea of imposing (criminal

or non-criminal) fines on corporations (or possibly even other measures) in Europe.

12, When using the criminal law and creating new offences in the area of envi-
ronmental protection, consideration should be given to the need for enforcement
resources. In countries where prosecution is not undertaken by the administrative
agencies themselves, the application (and effect) of environmental criminal law by
the prosecuting authority and judiciary is to a great extent dependent on the use of
the knowledge and experience of those agencies and upon their cooperation. In
order to reduce conflicts of interests and to enhance the possibility of clearing up
cases, legal rules or administrative guidelines for reporting offences by administra-
tive agencies should be developed. Cooperation and coordination between the
administrative and criminal agencies is essential. Special training and sufficient
staffing should be provided. Further studies on improved measures for enforcement

of existing environmental protection legislation should be undertaken.

C.13.  The environment must be protected not only on the national but also on the
international level. In this respect criminal law for the protection of the environment

should also be developed at an international level.

14. Improvements should be made in the options available for prosecuting

extraterritorial or transboundary criminal offences. In that respect:

{a) it should be possible to take jurisdiction in all countries over offences of a
transboundary nature. Positive conflicts of jurisdiction should be solved.
The problem of dealing under the criminal law with acts permitted in one
state, and which produce harmful effects in another state where such acts
are prohibited, should be examined in the light of the development of

international and/or supranational law, including the use of bilateral and
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multilateral conventions or EC-regulations to develop common environ-

mental standards;

(b) the extension of extraterritorial jurisdiction or the possible use or expan-

sion of extradition should be considered.

15. European standards of environmental substantive criminal law should be

developed.

Following the encouragement given by the United Nations resolution
(“The role of criminal law in the protection of nature and environment”, adopted by
the Eighth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders, Havana, 1990, and welcomed by the 45th session of the United
Nations General Assembly, 1990) for the harmonization of regional legislation, the
efforts of the Council of Europe in elaborating a convention and a recommendation
on environmental offences should be supported. Such instruments should reflect the
basic ideas as expressed in section B, particularly paras. 6, 8 and 10. This will
improve international cooperation and reduce the danger of dislocation through the

evasion of stricter enforcement in one country by moving to another country.

16. European conventions applicable to international cooperation in the pros-
ecution of offences (e.g., by extradition, mutual assistance, transfer of proceedings,

ete.) should be adhered to, if not done already, and utilized.
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COLLOQUE SUR LA POLITIQUE DE DROIT
PENAL EN MATIERE DE PROTECTION DE LA
NATURE ET DE L’ENVIRONNEMENT DANS
UNE PERSPECTIVE EUROPEENNE -
LAUCHHAMMER, ALLEMAGNE, 25 au 29 avril
1992

Conclusions

Al L’état actuel de I’environnement est grave et il appelle des contre-mesures
efficaces dans toute 1’Europe, aux niveaux national, supranational et international.
L’environnement doit &tre protégé comme un ensemble formant un tout et dans les

éléments qui le composent, de maniére a

- éliminer le dommage existant ou, du moins, réduire celui-ci (y compris la

réparation),
- prévenir le préjudice,
- minimiser les risques.

2. Les intéréts relatifs a ’environnement devraient étre davantage reconnus
comme intéréts 1égaux spéciaux ou particuliers. La nécessité d’utiliser une certaine
quantit¢ d’eau, d’air, le sol et d’autres éléments naturels s’écarte toutefois

’interdiction de toute action affectant ces intéréts environnementaux.

3. L’objectif de la protection de I’environnement nécessite une approche
intégrée mettant en oeuvre une variété d’instruments appropriés; ils visent a
influencer la conduite et & réduire les charges qui pésent sur I’environnement,
depuis la participation publique jusqu’au recours a des sanctions. Le droit
administratif réglementaire en matiére d’environnement reste toujours au coeur des
instruments dont dispose I’Etat pour protéger I’environnement. D’autres méthodes
(de protection de ’environnement), par ex. des incitations é&conomiques ou "usage

de sanctions civiles, seront importantes pour maints aspects de la protection de
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Penvironnement. En outre, le droit pénal devrait jouer un role de défense et de

soutien et, le cas échéant, indépendant.

B4, L’objet du recours & la menace de sanctions n’est pas simplement de
conforter 1’application des régles administratives mais également de protéger les
intéréts environnementaux en tant que tels (en les qualifiant d’intéréts pénalement
protégés). La encore, le droit pénal peut avoir un effet préventif général et spécial et
il peut, par ses stigmates moraux, favoriser une prise de conscience accrue de

’environnement,

5. Le droit pénal substantiel peut jouer un rdle autonome et indépendant dans
les cas d’attaques sérieuses contre I’environnement (au nombre desquelles la mise en
péril de la santé publique ou de la vie ou d’un préjudice corporel grave). Au-dessus et
awdeld de cela, le législateur ne peut élaborer de critéres comportementaux
ressortissant au droit pénal qui soient plus rigoureux que ceux qui ressortissent au droit
administratif. A ce titre, le droit pénal en matiére d’environnement est étroitement lié
au et dépend du droit administratif qui limite Peffet du précédent; il n’y a 14,
néanmoins, aucune raison de ne pas y avoir recours dans ce contexte, Cette limitation
dépend également des différences qui existent dans I’approche et les moyens qui sont
ceux de ’administration et de I’appareil judiciaire dans leur réle de protecteurs de
Penvironnement. Afin de réduire le risque de non-uniformité au niveau de
I’application, I’accent devrait étre mis sur les liens avec les réglement administratifs

par comparaison avec les liens avec les décisions administratives,

6. Le droit pénal en matiére d’environnement devrait englober tous les
domaines de I’environnement. I1 dépend des législateurs nationaux de savoir si, a
cet égard; des délits sont commis contre I’environnement pris dans son ensemble ou
a ses composants spécifiques. Le législateur devrait définir au moins un délit

courant ou similaire en rapport avec la pollution de I’eau, de 1’air et du sol.

7. Les délits devraient étre différenciés selon leur gravité (avec, donc, un

éventail différent de sanctions).
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La distinction constitue un facteur selon I’état de mens rea entre les actes

intentionnels et les actes imprudeats ou de négligence.

L’utilisation du concept de mise en péril, dans la législation continentale,
en plus de I’usage traditionnel des crimes dits conséquents, constitue une autre

possibilité qui émerge.

8. 11 n’est pas suffisant d’utiliser le droit pénal uniquement pour combattre le
dommage pour d’autres violations des entités de 1’environnement. De sérieuses
atteintes aux réglements en matiére de sécurité, d’autres obligations incombant a
I’exploitant ou les intéréts de I’administrateur en matiére de conirble préventif
augmentent le risque de voir surgir des périls ou des dommages. C’est pourquoi il
est justifié d’invoquer le droit pénal pour traiter de la manutention impropre des
substances, denrées et plantes dangereuses ou I’éventuelle altération des intéréts du

contrdle.

Une distinction doit étre faite entre les délits qui impliquent que ’acte:

- crée un danger concret ou réel pour les objets de 1’environnement (délit dit

de mise en péril concret),

- survient dans des conditions présentant une vraisemblance de danger
(voir la disposition pénale contenue dans la Convention de Vienne sur la

Protection des Matériaux nucléaires; délit de mise en péril potentielle),

- couvre un mode de comportement qui est typiquement dangereux pour
I’environnement (par ex. exploitation sans P’autorisation du permis
nécessaire dans le cas d’une usine classée typiquement dangereuse et
listée comme telle; violation d’un ordre interdisant ’exploitation d’une
usine; décharge ou exportation illégale de déchets dangereux; délit dit de

mise en péril abstraite).
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9, Des délits mineurs {en particulier, violations non-graves de réglements
administratifs) pourraient, sans perdre en efficacité, n’étre sanctionnées que par des
amendes ou, dans les pays ol une distinction existe entre sanctions pénales et
sanctions punitives administratives, étre classés comme violations administratives
(passibles d’une amende autre que pénale). A cet égard, le code pénal pourrait

méme &tre amputeé,

10. Dans le contexte d’une transition destinée 3 favoriser I’introduction de
mesures alternatives ou additionnelles en vertu du droit pénal, comparé au recours
traditionnel aux amendes et & ’emprisonnement, la possibilité de faire appel a
d’autres mesures (comme la restauration du statu quo); I'imposition d’une
obligation d’améliorer 1’état de ’environnement; la confiscation des bénéfices du
délit) devrait également étre retenue. La décision d'une telle variété de mesures peut

dépendre du recours 4 tels instruments par ’administration et de leurs effets.

11, L’extension de I’idée d’imposer des amendes (pénales ou non pénales) aux

personnes morales (ou méme d’autres mesures) en Europe devrait &tre soutenue.

12. Lors du recours au droit pénal et de la création de nouveaux délits dans le
domaine de la protection de I’environnement, il conviendrait d’attirer I’attention sur
la nécessité de ressources destinées & la mise en application. Dans les pays ot la
poursuite n’est pas engagée par les agences administratives elles-mémes,
I’application (et I’effet) du droit pénal en mati¢re d’environnement par autorité de
poursnite et par le judiciaire dépend, dans une large mesure, de ’utilisation des
connaissances et de 1’expérience de ces agences et de leur coopération. Afin de
réduire les conflits d’intéréts et de favoriser la possibilité d’élucider les cas, des
régles pénales ou des lignes de conduite administratives devraient &tre développées.
La coopération et la coordination entre les agences administratives et les agences
pénales sont essentielles. Formation spéciale et dotation suffisante en personnel
doivent &tre assurées. Des études ultérieures, relatives aux mesures améliorées en
vue de I’application des dispositions de la législation actuelle pour la protection de

I’environnement, devraient &tre entreprises.
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C.13. L’environnement doit &tre protégé non seulement au niveau national mais
également international. A cet égard, lc droit pénal de protéger I’environnement

devrait également étre développé et porté A un niveau international.

14, Des améliorations devraient &tre apportées au niveau des options
disponibles pour la poursuite pour délits extraterritoriaux ou transfrontiéres. A cet

égard:

(@) il devrait &tre possible de faire juridiction dans tous les pays en matiére de
délits de caractére transfrontiére. Le probléme de traiter, en vertu du droit
pénal, des actes autorisés dans un Etat et qui produisent des effets
préjuciables dans un autre Etat ol de tels actes sont prohibés, devrait &tre
examiné & la lumiere du développement du droit pénal international et/ou
supranational, y compris le recours aux conventions bilatérales et
multilatérales ou aux réglementations communautaires afin d’élaborer des

normes communes en matiére d’environnement;

(b) Pextension d’une juridiction extraterritoriale ou la possibilité d’avoir

recours ou d’étendre la possibilité d’extradition devraient &tre considérées.

15. Des normes européennes de droit pénal substantiel en matiére

d’environnement devraient étre élaborées.

Suivant I’encouragement donné par la résolution des Nations Unies (“Le
réle du droit pénal dans la protection de la nature et de I’environnement”, adoptée
par le Huitiéme Congrés des Nations Unies sur la Prévention du crime et le
traitement des Délinquants, Cuba, 1990, et saluée par la 45¢me Assemblée générale
des Nations Unies, 1990) en vue d’harmoniser la l1égislation régionale, les efforts du
Conseil de I’Europe en vue d’élaborer une convention et une recommandation sur
les délits en matiére d’environnement devraient &tre soutenus. De tels instruments
devraient refléter les idées maitresses exprimées sous la section B, en particulier

aux paragraphes 6, 8 et 10. Ceci aura pour effet d’améliorer la coopération
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internationale et de réduire la menace de distocation par la voie du contournement

de ’exécution plus stricte dans un pays en passant dans un autre pays.

16. Les conventions européennes applicables 3 la coopération internationale
pour ia poursuite des délits (par ex. par extradiction, assistance mutuelle, transfert

de poursuites etc.) devraient &tre souscrites, si ce n’est déja fait, et utilisées.
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SEMINAR UBER DIE ROLLE DER
STRAFRECHTSPOLITIK BEIM NATUR- UND
UMWELTSCHUTZ IN EUROPAISCHER
PERSPEKTIVE - LAUCHHAMMER,
DEUTSCHLAND, 26.-29. APRIL 1992

Schiuffolgerungen

A.l.  Der gegenwirtige Zustand der Umwelt ist besorgniserregend und erfordert
iiberall in Europa auf nationaler, supranationaler und auf internationaler Ebene
effiziente Gegenmafinahmen, Die Umwelt mufl insgesamt und in allen ihren

Bestandteilen in einer Weise geschiitzt werden, daf3

- bestehende Schiden eliminiert oder zumindest vermindert ( einschlieflich

Wiederherstellung) werden,
- Schiden verhiitet werden,
- Risiken minimiert werden.

2, Die Umweltinteressen sollten in vermehrtem Mafe als spezielle Interessen
oder als Interessen mit besonderer RechtmiiBigkeit anerkannt werden. Die
Notwendigkeit, zu einem bestimmten Mafle Wasser, Luft, Boden oder andere
natiirliche Elemente verwenden zu miissen, schliefit ein Verbot siimtlicher

MaBnahmen, die jene Umweltinteressen beeinflussen, jedoch aus.

3. Das Ziel des Umweltschutzes erfordert eine integrierte
Annsherungsweise, die auf verschiedene Instrumente zuriickgreift, die geeignet
sind, das Verhalten zu beeinflussen und die Belastungen der Umwelt zu
vermindern, von der Offentlichen Beteiligung bis hin zur Anwendung von
Sanktionen. Regulative Gesetze administrativen Charakters mit umweltbezogenen
Vorschriften zur Verwaltung der Umwelt bilden das Kernstiick der staatlichen
Instrumente fir den Umweltschutz, Andere Mittel des Umweltschutzes, z.B.

wirtschaftliche Anreize und der Riickgriff auf die sog. zivilrechtliche
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Verantwortung u.dgl., wird fiir viele Aspekte des Umweltschutzes wichtig sein. Die
Gesetze des Strafrechts sollten jedoch eine flankierende und unterstiitzende Rolle

und eine - in geeigneten Fillen - unabhéngige Rolle spielen.

B.4.  Das Ziel bei der Anwendung von Sanktionsandrohungen ist nicht nur die
Unterstiitzung der Durchsetzung von Verwaltungsvorschriften, sondern auch der
Schutz von Umweltinteressen als solchen (was sie als unter Strafandrohung
geschiitzte Interessen kennzeichnet). Hier kann das Strafrecht ebenfalls eine
allgemeine und eine spezielle verhiitende Wirkung haben und kann durch sein

moralisches Stigma das UmweltbewuBtsein schirfen.

5. Ein materielles Strafrecht zum Schutz der Umwelt kann in Féllen mit
schwerwiegenden Umweltverstdfes eine autonome und unabhéngige Rolle spielen
(dies beinhaltet ebenfalls die Gefihrdung der 6ffentlichen Gesundheit oder des
Lebens oder schweren kérperlichen Schiiden), obwohl es sich um einen begrenzten
Beitrag handelt. Dariiber hinausgehende und weiterreichende Verhaltenskriterien
kann der Gesetzgeber unter dem Strafrecht, das einen mehr zwingenden Charakter
hat als die Verwaltungsvorschriften, nicht entwickeln. In dieser Hinsicht ist das
Umwelt-Strafrecht eng mit dem Verwaltungsrecht verkniipft und von ihm
abhingig. Das Verwaltungsrecht beschrinkt die Wirkung des Strafrechts; dies ist
jedoch kein Grund, warum das Strafrecht nicht auch in diesem Sinne verwendet
werden konnte. Diese Limitierung ist auch abhingig von den Unterschieden, die
zwischen den Anniherungsweisen und den Mitteln der Verwaltung und der Justiz
bei ihren umweltschiitzenden Funktionen existieren. Um das Risiko einer nicht
einheitlichen Anwendung zu verringer, sollten die Verbindungen mit den
Verwaltungsvorschriften durch Vergleiche mit Verwaltungsentscheidungen

hervorgehoben werden.

6. Die fur die Umwelt geltenden Teile des Strafrechts sollten alle Bereiche
der Umwelt erfassen, Es ist von den nationalen Gesetzgebern abhiingig, ob in dieser
Hinsicht Straftatbestéinde erarbeitet werden, die fiir die Umwelt als Ganzes gelten

oder fiir spezifische Teile davon. Der Gesetzgeber sollte eine gemeinsame oder
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zumindest eine dhnliche Vorlage fiir die Wasser-, Luft- und Bodenverschmutzung

erarbeiten,

7. Die in den Gesetzen erfaften Straftatbestdnde sollten nach ihrem
Schweregrad differenziert werden (was, als Folge, eine unterschiedliche Spanne der

resultierenden Strafen nach sich zieht),

Ein Kriterium ist die Unterscheidung nach dem Status des Mens reaq,

zwischen einer beabsichtigten, einer fahrldssigen oder vernachlissigenden Tat.

Eine andere sich anbietende Moglichkeit ist- die Verwendung des
Konzeptes der Gefihrdung, zusétzlich zu dem traditionellen Gebrauch der sog.

Ergebniskriminalitit der Gesetzgebung auf dem européischen Festland.

8. Es ist nicht ausreichend, das Strafrecht ausschliefllich fiir die Bekdmpfung
von Umweltschéden oder bei Verletzungen der Umwelt anzuwenden, Emsthafte
Verstofe gegen Sicherheitsvorschriften, gegen andere Betreiberverpflichtungen
oder das Interesse der Verwaltungsorgane an der priventiven Kontrolle kénnen das
Risiko fiir Gefihrdungen oder Schidigungen betrichtlich erhhen, Deswegen ist es
gerechtfertigt, sich auf das Strafrecht zu berufen, das sich mit der unangemessenen
Handhabung von gefihrlichen Substanzen, Giitern und Anlagen oder der méglichen

Schidigung von Kontrollinteressen befalit.

Eine Unterscheidung kann getroffen werden zwischen Delikten, die
voraussetzen, daf} die Handlung:
- eine konkrete oder tatsichliche Gefihrdung von Umweltobjekten
hervorruft (sog. konkretes Gefihrdungsdelikt),

- in einer Situation vorkommet, die mit einer bestimmten
‘Wabhrscheinlichkeit mit einer Gefahrdung verbunden ist (vergleiche den
sog. Bestrafungsvorbehait in der Wiener Konvention iiber den Schutz von

nuklearem Material; das sog. potentielle Gefdhrdungsdelikt),
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- eine Verhaltensweise, die typischerweise umweltgefihrdend ist (z.B. der
genehmigungslose Betrieb einer Anlage, die in einer Liste als typisch
gefihriich eingestuft wurde; der VerstoB gegen eine Vorschrift, die den
Betrieb einer derartigen Anlage verbietet, dic ungesetzliche Beseitigung .
oder der Export von gefihrlichem Abfall; das sog. abstrakte
Gefdhrdungsdelikt).

9. Geringere Verstdfie (insbesondere nichtschwerwiegende Versttfie gegen
Verwaltungsvorschrifien) kénnten ohne Wirkungsverluste = lediglich durch
Geldstrafe geahndet werden oder, in Lindern, in denen eine Unterscheidung
zwischen Bestrafungen nach dem Strafrecht und dem Verwaltungsrecht besteht, als
Verletzung von Verwaltungsvorschriften eingestuft werden (zu ahnden mit einer
nichtkriminalisierenden Geldstrafe). In dieser Hinsicht koénnte man den

Geltungsbereich des Strafrechts sogar noch einschréinken,

10. Im Rahmen von Initiativen in Richtung auf die Einfithrung von
alternativen oder zusitzlichen Mafinahmen nach dem allgemeinen Strafrecht, sollte
im Vergleich mit dem Traditionellen Gebrauch von Geld- und Gefingnisstrafen
auch die Méglichkeit der Anwendung anderer Mafinahmen beriicksichtigt werden
(so wie die Herstellung des vorherigen Zustandes, die Beschlagnahme von Giltern,
die der Delinquent aufgrund von umweltkriminellen Delikten erhalten hatte, die
Anferlegung von Verpflichtungen, um den Zustand der Umwelt zu verbessem). Die
Entscheidung iiber ein derartiges Sortiment verschiedener Mafinahmen kann von
dem Gebrauch derartiger Instrumente durch die Verwaltung und ihren Wirkungen
abhéingig sein.

11. . Die Idee der Verhiingung von (kriminellen oder nichtkriminellen)
Geldstrafen fiir Unternehmen (oder méglicherweise sogar anderen Mafinahmen) in

Europa sollte unterstiitzt werden,

12, Bei der Anwendung des Strafrechts und der Erarbeitung neuer

Strafbestinde, sollte man der Notwendigkeit von Durchsetzungsressourcen
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Beachtung schenken. In Li#ndermn, wo die Strafverfolgung nicht von den
administrativen Institutionen selbst durchgefiihtt wird, ist die Anwendung (und die
Wirkung) des Umwelt-Kriminalitéitsgesetzes bei den Verfolgungsbehérden und der
Justiz zu einem groflen Teil von der Verwendung der Kenntnisse und den
Erfahrungen derartiger Vertretungen und ihrer Kooperation abhiingig. Um
Interessenskonflikte zu vermindern und die Moglichkeiten zur Klidrung derartiger
Fille zu verbessern, sollten gesetzliche Vorschriften oder Verwaltungsrichtlinien
Uber die Berichterstattung entwickelt werden. Die Zusammenarbeit und die
Koordination zwischen den administrativen und strafrechtlichen Institutionen ist
von entscheidender Bedeutung. Spezielle Ausbildung und eine ausreichende
Personalausstattung sollten gewihrleistet sein. Weitere Untersuchungen iiber
Verbesserungsmafinahmen zur Durchsetzung bestehender Umweltschutzgesetze

sollten durchgefiihrt werden.

C.13.  Die Umwelt muf} nicht nur auf nationaler, sondern auch auf internationaler
Ebene geschiitzt werden. In dieser Hinsicht sollte das Strafrecht zum Schutz der

Umwelt auch im internationalen Rahmen weiterentwickelt werden.

14, Die 'zur Verfiigung stehenden Moglichkeiten zur Verfolgung
extraterritorialer oder grenziiberschreitender Delikte sollten verbessert werden. In

dieser Hinsicht:

(a) sollte es moglich sein, bei grenziiberschreitenden Vergehen in séimtlichen
betroffenen Léndern juristischc MaBnahmen zu ergreifen. Tatsdchliche
Konflikte der Rechtssprechnung sollten gelost werden. Das Problem der
Behandlung eines Vergehens nach dem Strafrecht, bei Handlungen, die in
einem Land erlaubt sind, die aber in anderen Lindern, wo solche
Handlungen verboten sind, schiidliche Auswirkungen verursachen, sollten
im Hinblick auf die Entwicklung internationaler und/oder supranationaler
Gesetze uniersucht werden, einschliefilich der Anwendung bilateraler und -
multilateraler Konventionen  oder EG-Vorschriften zur Entwicklung

einheitlicher Umwelt-Standards;
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(b) es sollte iiberlegt werden, ob die extraterritoriale Rechtssprechung
ausgeweitet werden sollte oder ob die Méglichkeiten zur Auslieferung von

Delinquenten genutzt oder erweitert werden sollten.

15, Europdische Standards des materiellen Umweltstrafrechts sollten

weiterentwickelt werden.

Der Unterstiitzung durch die Resolution der Vereinten Nationen (“Die
Rolle des Strafrechts beim Schutz der Natur und der Umwelt”, die vom 8. KongreB
der Vereinten Nationen zur Verhiitung der Kriminalitit und der Behandlung der
Delinquenten, Kuba, 1990, angenommen und von der 45. Vollversammlung der
Vereinten Nationen, 1990, begriifit wurde) fiir die Harmonisierung der regionalen
Gesetzgebung folgend, sollten die Bemithungen des Europiischen Rates zur
Erarbeitung einer Konvention oder einer Empfehlung fiir Umweltdelikte gefordert
werden. Solche Instrumente sollten die Grundideen widerspiegeln, wie sie in
Sektion B, insbesondere in den Paragraphen 6,8, und 10 dieser SchluBfolgerungen
ausgedriickt werden. Dies wird die internationale Zusammenarbeit verbe isern und
die Gefahr einer Dislokation mittels Vermeidung einer strikteren
Gesetzesdurchsetzung in einem Land durch das Uberwechseln in ein anderes Land

verringern.

16. An den europiischen Konventionen, die fiir die internationale Zusammenarbeit
bei der strafrechtlichen Verfolgung von Delikten (z.B. durch Auslieferung,
gegenseitige Unterstiitzung, Transfer der Gerichtsverfahren usw.) anwendbar sind,
sollte man - sofern dies nicht bereits geschieht - festhalten und man sollte sie

nutzen.
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CEMUHAP TIO TNONUTMKE YTOJIOBHOI'O NPABA B AEJIE BAUMTH NPUPOAH W
OKPYXAWUEN CPEOH B EBPOINENCKOM TNEPCINEKTMBE - JIAYTAMMEP,
TFEPMAHMA, 25-29 AINPENS 1992 r.

BuiBOAK

A.l.

CyllecTBYollee COCTOSIHME OKpyxawleil cpein cepbe3Ho 1 Tpeby-
eT 5¢gbeKTUBHHX KOHTPMep Ha HalWoHaJIbHHX, CBepxHauuoHalb-
HHX ¥ MexAyHapOAHOM YPOBHSX. OKpyXawwas cpefa aONXKHa
6HTH 3amuueHa kKak Uefioe, Tak U e€ cocTraBHHe YacTy TaKuMm
obpas3om, uTO

- cyulecTBywuii yuwep6 Oyzer yMeHbuleH WM JUKBUANPO-=
BaH/BKJIKYas pecTaBpaluio

~ Bpepn 6yneT NpeaoTBpaweH

~ puckyu 6yayT cCBefleHd K MUHUMYMY

TpebyeTcs MOBHWeHHOe NPU3HaAHME MHTepeca K OKpyxakweii
cpelle Kak crieluafpHuHR lpuaAnyeckuit MHTepec. HeobxoaumocTb
MCMo/Mb30BaHUs B KakKoW-TO cCTelieHM BOAW, BO3AyxXa, 3eM/IM U
APYIUX 371eMeHTOB npupoan o63Havaer, OAHAKO, 3anpeTr xaxao-
£O AelCcTBUSI, 3aTparuBaniero MHTepecH oKkpyxXabuwel cpend.

LUenr sammuTH oxpyxatuen cpean TpebyeT UWHTerpUMpPoOBaHHOIO
noaxona, MCNOAL3Ys UeNHNM psi cCcpeldCTB, MNOAXOAAUMX s
B/IMSIHUSI Ha MoBejeHue W Ha yMeHblleHuUS NaBleHUss Ha oKpyXaw-
wyw cpeay, HauuHast ¢ nybsuuyHoro ydacTusl Ao NpuMelieHuUs
caHkKuuit. Peryaupymoumuiz agMMHUCTPaATUBHHN 3akoH o6 okpyxaw-
et cpejie ocTaeTCs BCe eWE SAPOM FOCYAapCTBRSHHHX CpeicTs
ANSl ZaUMTH OKpyXallWel copead. [pyrue MeToAn MO 3auure
OKpyxakllell cpelld, BKJIWYad, HanpuMep, 3KOHOMUYECKMe pHYary
U UCnofib30BaHMe CpaXAaHeKol oTBeTCTBEHHOCTU, OYAYT BaXHH-
MU aJist MHOTMX acrneKkTOB OKpyxawlielt cpeas. YLOJNOBHoe fpabBe
NONXHO UrpaTh $NaHCOBY U NOAASPXRMBANUYH, @ TLAe 3TO HYXHO
~ He3aBUCHUMYW pPOAb.

IIpyMeHeKNe YIpo3 U CcaHKUUil He SIBJISIeTCs TOoJibKO roagepxaHu-—
eM MnpyuMeHeHUs] aiMVHUCTPATUBHHX [paBUi, HO TakXe UcCMoNb=-
3yercs A58 3alMTe OKpyxawWllell cpeid Kak TaKoBoW /xKeanudu-
LUMpYsi UX KaK HHTepecnw B KapaTeJibHOM CMHC/e 3aluueHHHe/.
3hech Takxe yronopHoe [ipaBo MOXeT MMeTh obwuit 1 cneuuaib-
HHI npepoxXpaHUTeNbHHI 3¢deKT M MOXeT No CcBoel MopalibHONl
CTUCMe [NOBHCUTb (CO3HATENbHOCTh M0 BoMpocaM oOKpyxawlen
cpenn.

CywmecTsypllee . YTONOBHOE MpPaBO MOXET CHIpaTh AaBTOHOMHY® WU
He3aBUCHMYW POJIb B CllydasiX cepbe3HHX HanaJdeHuit Ha oxpyxa-
Wy cpeny /BKawdasi NoAPHB O6GWECTBEHHOrO 3A0POBbLS UM
XUBHU, MUY CcepbeldHHlt TenecHHW yumepb/, xorss 3To BKHaj
OorpaHuMYeHHH)l. Hag M BHe 3TOro 3aKoHoZaTenb He CMOXeT
pa3pusaThk KpUTepUr NopeleHusi, NoAcylHHit yrojloBioMy npasy,
XoTopuit 6cnee crporuit, 4YeM rnoJcyAHHM NpaBy aiMUHMCTPaTUB-
HOMY .

B 3TOM OTHOWEHMU YyLOJIOBHOE MpaBoO TeCHO CBSI3aHO U 3aBUCUT
OT ajAMMHUCTPATHBHOLC npaBa, KOTOpoe orpaHuunbaeT 3¢dexT
rpeaLaywero; Bce Xe 3TO He gaeT [10BOA3 K TOMY, YTOGH OGHTb
MCMOJNb30BAHHHM B 3TOM KOHTEeCTe; 3TO OrpaHUMYeHUe Takxe
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3aBUCUT OT TOrO, Kakue pal3/inyusg cyuwecTBYWT B nohgxole U B
cpeacTBax ajMUHUCTpaLUM U B nNpaBocyauy B TON ponM, KoOTo-
pylo OHM urpaloT, NpefoCTaB/IgA 3aWUTy OKpyxawwey cpene. Ans
YyMeHbllleHUsi pyucKa He OAMHaKOBOrO MNpMMeHeHUus yhapeHue aojx-
HO CTaBUThCHA Ha CBSi3b C aAMMHUCTPaATUBHON peryjnpoBKoi
nocpeAcTBOM CBSI3M C aAMUHUCTPaTUBHHM peleHueM.

YroloBHOEe rpaBo Mo oKpyXawleil cpefle AONXHO oXBaTHBaTh BCe
oTpaciy okpyxawuen cpefd. 3TO 3aBUCUT OT HaLMOHAJbHHX
3aKoHojaTeneM, eciiM B 3TOM OTHOWEeHWM OHU GYRYT EBHSABISTL
HapyuweHusi, OTHocsAuWMecs K OKpyxawljell cpeie B LeNOM WIX X
ee creuyMduueckMM KOMMOHeHTaM. 3aKoHoAaTelb [OJIXKeH BO
BCSIKOM cnyuae ofnpelenuTb ofliMe MM dacTHe clydayu MpaBoHa-
pylleHnlt MO OTHOWEHMWw K Bode, BO3AYXY M 3eMie.

[IpaBoHapyweHUss ACQIXHH OHTbH AnddepeHLMpo3aHH COLJACHO  UX
cepre3HoCcTH /¢, Kak cleicTBue, pasfiMyHON rpajaument caHK-—
uni/ . OAHUM daKTOpOM SABISAETCS pas3fiejieHue corfacHo rnojoxe-
HUI0 mens rea wMeXAy aKTaMM, COBepleHHLMWM C HaMepeHueM, u
Ge3paccyAHHM UNM xajnaTHHMU. Hpyrass Bo3HUKawWas BO3MOX-
HOCTHL =~ 3TO UCNOJb30BaHME KOHUEeNnuuu nogsoga Mol yrposy
AONONHUTENbHC K TpaAMLUUOHHOMY MCMOJNb3OBAHUK TakK Ha3nBae-
MHX pe3y/bTaTUBHLIX MNpPecTyilJIeHUN No KOHTUHEeHTallbHOMY 3aKo-
HOoZaTeslbLCTRY.

HefocTaTOYHO MCNONL30BaTh YyLJIOBHOe lMpaBoO TONbKO AJsi 60pk-—
66 c yuep6oM uAKM HapyuweHUEM eANMHUL, OKpyXawliell cpeau.
Cepbe3Hbhe HapyleHUSs npasui Ge3onacHocTH, APYrux obasaH-
HOCTel onpaTopoB UM NpefoXpaHUTellbHHX KOHTPOJbHHX KHTe-
pecoB aaAMUMHUCTpaTopa MOLYT CHJIbHO [OBHCUTbL OMacHOCTb
TOro, 4YTOo yllep6 MOXeT MMeTh MecTo. BcneicTBue 3TOrLo on-
paBanBaeTcs ofpalleHMe K YLOJIOBHOMY MNpaBY ANSl TOLO, 4YTOOH
OHO BMelllallock B oOpameHue c onacHuMM Beljecrsamu, daGpuka-—
M U B BO3MOXHHe Yyuep6h KOHTPOJIbHHM MHHTepecaM. Pa3nuune
MOXeT GHTb NpoBeeHO Mexay NpaBOHapyWweHUsMU, CO3LalMUMU:
~ KOHKpeTHYW M aKTyalbHYI0 ONacHOCThL Ansl 06beKTOB OKpyXalk=
uel cpeld /Tak Ha3HBaeMoe KOHKpeTHOe NpaBoHapylieHue non-
BoJda noA yrposy/

- fosiBneHue cuTyauuu C BepoOSITHOCTbKW BO3HUKHOBEHUS orac-—
HoOCTM /CcM. KapaTesibHOe MocTaHoOBNeHUe BeHckoit KoHBeRUUU
o 3awuTe sAepHHX MaTepuanoB, TakK Ha3. [oTeHUMUa/IbHOe
npaBoHapyweHue B Buae noasofa nox yrpo3sy/.

- BO3HMKHOBEHUe MoBeAeHUS, THUIMUYHO ONACHOLO NS OKpyxai-
el cpedw /HanpuMmep, onepauuu 6e3 HYXHOrO pa3pelleHUS Ha
3aBofie, KBaIUOUUMPOBAHHOM KaK THUAUYHO OfACHHI MO CIIUCKY,
HapyweHMe nopsaka, 3anpeaklero acrnayarauuio 3aBofa, Hene-
ranbHoe BlajeHWe MAKM IKCMNOPT OrfacHHX oT6pocos, Tak Has.
abcTpakTHoe NpaBOHapylleHMe kaK noaBoj noj yrposy/.

MeHee cepbe3HOe MpaBoHapylieHMe /crelMaibHHe HapyweHus
aAMUHUCTPATUBHHEX NpaBusl MOryTr 6e3 norepu 3¢PeKTMBHOCTH
CaHKUMOHMpOBAaThLCS WTpadaMd UAM B cTpaHaX, rhe cyllecTByer
pasfyuue MexAy YLOJOBHHMY M aAMUHMCTPATMBHHMY KapaTenbHH=~
MM CAHKLMSMM, MOLYT KJaccUdULMPOBATHCS KaK aaMMHUMCTPaTUB-—
HHEe HapylWweHusl /KOTOPHEe MOXHO KapaTh He YLONOBHHMM wmTpada-
MU/. B 3TOM OTHOWEHUU YLONOBHOE MpaBo Morfo 6K 6HTH ype-
3aHHHM.
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B KOHTecTe CABUIOB [10 HaMnpaBl/ieHUK K BBeJeHuio ajibTepHaTUB-
HHX WM A06aBOYHHX MEepONPUSTHY B YICOAOBHHE 3akoHu Boob-
we, Mo CpaBHEHUMKW C TPaAUMLUMOHHHM UCMNOJib30BaHWeM wTpados,
HYXKHO 6u NPUHSATL BO BHUMAHUE UCMONL3OBaHME [APYIUX Mep
/TakmMx, Xak pecTapBpauus NpeisayWero cCocTosiHus, KoHducka-
UM BHPYHEeHHHX HOXOAOB, MOJyYYeHHHX Gnarojapsi npectrynjieHus
NPoOTMB OKpyXaiuen cpeas, NpuHsTUE obsasaTenbcTBa No YJyu-
WeHUIw COCTOSIHMS OKpyxawuen cpefH/. AeliCTBEHHOCTb TaKoro
BapuAaHTa MeponpUsITUN MoXeT 3aBUCeTh OT TOro, KakK aaMUHu-
CTpauyusi UCNoNb3yeT 3TU MHCTPYKUMM, U OT UX 3dPeKTUBHOCTHU.

CnenyeT okazaTh NOAAGPXKY PACMpOCTpaHeHMK aToli uieu Halo-
KeHUA [YLONOBHHX WUIM HEeYTLONIOBHHX/ WTpadoB Ha Kopropauuu
/BO3MOXHH TaKxe Apyrue Mepuw/ B EBpone.

[lby Ucnonb3oBaHUM YLOJOBHOILO MpaBa U YupexiaeHuu Mep [0
rnpenoTepalieHuio B o6nacTi 3aliuTH OKpyxawley cpelld, cresyer
NpUHMMaTh BO BHUMaHMe NoTpeBHOCTb pecypCoB ANS NpUMeHeHUs
npasocyausi. B cTpaHax, rhe He npucrynawT K obBMHeHMID camMu
agMUHMCTPaTHBHEE oOpraHi, fpuMeHenue /U 3ddeKTUBHOCTL/
yronoBHOLO [paBa Mo oKpyxXakuel cpefge o6BUHUTesIbHHMU Brac-
TSAMU U NpasocylyeM 3 3HAYMTeNLHOW Mepe 3aBUCST OT UCNOJb-
30BaHUS 3HaAHUS M ONHTA 3TUX OPLaHOB U OT UY COTPYAHUYEeCT-—
Ba. [Anss YMeHbUWEeHUSs KOHGPJMKTOB MHTEPEeCOB ¥ YHyulleHus
AeficTBeHHOCTN cyhebHHX Jen aAMMHMCTPATUBHHIMU opraHaMu
AONXHH 6HTh pa3sBUTH KWpUANMYEeCKME NpaBuna uiu aiMuHuMcTpa-
TUBHHE PYKOBOAfMME AaKTH AN panopToB O npaBoHapylieHusiX.
CyulecTBeHHOe 3HaYeHue MMeeT COTPYAHWYECTBOo M KoopAuHaLus
MeXay asMUHKCTPATUBHHMKM OpraHaMu. Cleayer umeTh B pacrno-
pPAXeHUK chneumanu3uposaHHoe obyuyeHue U AOCTaTOHHOe KaQAuU-
4eoTs0 Kajapos. CliegyeT BBeCTM [HallsHeMllee U3y4YeHue ynyu-
WeHHHX MeponpusTU o NPUMeHeHMIo cyuecTBYolero 3akoHoda-—
TelbCTBa [0 3ayuTe oxpyXawueil cpegd.

Oxpyxawuwass cpeja fAoJixHa OHTh 3aumuileHa He TOAbKO Ha Hauuo-
HanbHOM, HO W Ha MeXAYHapoAHOM YPOBHSX; B 3TOM OTHOWSHUU
TaKkxe AONKHO O6HTb PpasBUTO YIEAOBHOe MpaBo ANS 3awuTH
oKpyxawumel cpefd Ha MexAYHapOJHOM YPOBHE.

YNy4weHUs MOLYT BHTb cfAeslaHh Mo MMelWUMCSl B pacropsxeHuu
o6BuHeHust BuHbGoOpaM Mo 3IKCTPATeppUTOPUAJILHHM WMIM pacrnpo-
CTpaHSIOIMMCS 4Yepes rpaHully NpaBOHAPYWEHUSM:

HonlxHa KMMeThCH BO3MOXKHOCTE NPUMCTYNUTE K BRPUCAUKLKUKM BO
BCeX NUAMMHARLNX el CTpaHax KacaTejipHO pacnpocyYpaHsiiommxcs
Yyepes raHuly [paBOHapPYWeHUM. -JONAXHH OHTh pPeueHH [oJoXu-
TensHue KOHGAUKTH no wpuvcauxkuuu. IMpobrema paelcTBUA no
yTConoBHOMY paBy C aKTamMy, AO3BOJIeHHHMM B OAHOM rotyiap-
CTBe U NPOUABOASWMMU BpeAHHMU [1OCHEeACTBUST B ApYLoM rocy-
AapcTBe, e TakKue axkTH 3anpellieHH, AONXHa paccMaTpuBaThCs
B CBeTe Pal3BUTUS MeXAYHAPOJHOIO U/MiIM CBepXHaLMOHANbHOLO
rpasa, BKAwpYasi ABYCTOPOHHHE ¥ MHOIOCTOPOHHME KOHBEHUUM
Wi¥ nocraHOB/leHusl ofllero pHHKa AAa passuTus obiiux craH—-
AapTOB 10 CKpyXawleit cpere.

CnepoBane GH MPUHATH BO BHUMAHWE NOTPeBHOCTbL B PACTSXKEHUM
3KCTeppUTOPUANILHOLO NPABOCYAMS MAM B UCHOABBOBAHUM M
pacumpeHU  3KCTpaanuLun,
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EBporielickue cTraHaapTH B YLOJOBHOM r[paBe [0 oKpyXanuein
cpene AONXHH GHTH cyWecTBeHHO Pa3BUTH.

Cllefys ©a noouwpeHueM, JAaHHHM pezonwpuuels OOH /"Ponp yro-
JIOBHOIr'O Mnpasa B 3aluTe NpUpoan ¥ oxpyxaklwei cpeaw", npu-
HsTOM 8 KOHrpeccoM OOH o npeaoTBpaweHun rMpecTynfierRut u
obpauieiun C rnpaBoHapyuunrensmMu, Kyba 1990 r. M NpUHSATON Ha
45-11 TeHepanbHOi Accambnee O6beAMHEHHHX Hauuit B 1990 r./,
Ans rOpMOHU3aLMKU peruoHallbHOro 3akKoHoAaTenbCTBA JOJXKHH
6uTh noaZepxaHs ycunus B BhpaGorke npu Copere EBpPONH
KOHBEHUMM UM PpeKoMeHAaluuu, Kacawlencs npasoHapylleHuit B
OTHOWEHUU OKpyXawwueld cpean. Takue cpeAcTBa AONKHH OoTpa-
XaTb OCHOBHHE MAeu TaK, KaK OHM BupaxeHn B cexkuuu B, oco-
6eHHo B maparpadax 6, 8 M 10 3akJHYeHUit. 3ITO YIyduuT
MeXAyHapoaHoe COTPYAHUUYECTBO U YMEHBWMT OMACHOCTL AUCIO-
Xxauum yepe3 yxoA oT 6oslee CTPOroro rpuMeHeHUs MNpaBoCyaus
B OJHOW CTpaHe NyTeM fepeMelleHuss B APYrylw CTpaHy.

Espolneiickue KOHBEHLUUU, NpuMeHsieMHe K MeXAYHapoJHOMY coT-
pYAHUYECTBY MO o6BMHEHMKW 3a MpaBoHapyweHus /Hanpumep,
nepefayvyy WpUAMYECKUX NepeBOAOB CYAEBHHX Aenl U T.A./ AoNX-
He OHTb YHYTEeHH, eclM 3TO elle He cAeflaHO, UM UCMOJAb30OBAaHH.,
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ANNEX I

AGENDA OF THE SEMINAR

SEMINAR ON THE POLICY OF CRIMINAL LAW
IN THE PROTECTION OF NATURE AND THE

ENVIRONMENT IN A EUROPEAN

PERSPECTIVE

LAUCHHAMMER, GERMANY, 26 - 29 APRIL

1992

Sunday, 26 April

10.00

10.30

14.00

Opening session

Professor Dr. Giinther Kaiser, Max-Planck-Institute fiir
ausldndisches und internationales Strafrecht

Dr. Matti Joutsen, HEUNI

The German Federal Minister of Justice, represented by
Parliamentary State Secretary Dr. Reinhard Géhner
Dipl.-Ing. Christian Hiintzka, Mayor, Town of Lauchhammer

Election of officers

Control of Harm to the Environment and the United Nations
Crime Prevention and Criminal Justice Programme, by

Mr. Seppo Leppid, HEUNI

European Aspects of Control of Harm to the Environment, by
Mr. Hans G. Nilsson, Council of Europe

Discussion

Fnforcement of Environmental Law in the Netherlands, by
Mr. Hans Lefévre, Ministry for Housing, Physical Planning
and the Environment, Physical Planning and the
Environment, and Mr. Henk Wattel, Ministry of Justice,
the Netherlands
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Discussion

16.00 Models and Types of Environmental Offences: Preliminary
Considerations, by Mr. Franco Giampietro, Ministry of
Justice, Italy

Discussion

Monday, 27 April

09.00 Introductory Statement, by Dr. Bertram Wieczorek,
Parliamentary State Secretary of the German Federal
Minister of Environment, Protection of Nature
Conservation and Nuclear Safety

09.15 The Effect of Administrative Law on the Shape and the
Application of Environmental Offences, by Mr. Staffan
Westerlund, Institute for Environmental Law, Sweden
Discussion

11,15 Administrative and Penal Sanctions in the field of
Environmental Crime, by Mr. Anatolij Naumov,
Russian Academy of Sciences
Discussion

15.00 Visit to different environmentally interesting industrial

sites as well as the Hollow Casting Plant of Lauchhammer

Tuesday, 28 April

09.00 The Role of Administrative Agencies and of the Judiciary in
the Prevention and Suppression of Environmental Crime, by
Mr. Hans-Jorg Albrecht, Max-Planck-Institut fiir
auslindisches und internationales Strafrecht, Germany

Discussion
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11.00 The Development of Nativual Environmental Criminal Law
Concerning Cross-border Offences and Offences Committed

Abroad, by Mr. Peter Polt, Ministry of Justice, Hungary

Discussion
14.00 Social programme
Wednesday, 29 April
09.00 Summary report of the seminar, by general rapporteur

Discussion on conclusions of the seminar
10.30 Concluding remarks

Closing of the seminar
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BACKGROUND PAPER FOR THE SEMINAR
ON THE POLICY OF CRIMINAL LAW IN THE
PROTECTION OF NATURE AND THE
ENVIRONMENT IN A EUROPEAN
PERSPECTIVE

Background

(1) In pursuance of the resolution “The Role of Criminal Law in the Pro-
tection of Nature and the Environment” of the United Nations Eighth Congress on
the Prevention of Crime and the Treatment of Offenders (A/CONF.144/ L.4), a
study on the control of environmental harm through criminal law in various Euro-
pean countries] has been conducted. In it, cooperation and communication between

authorities charged with control in this field were surveyed?2,

(2) The reasons for the focus on this particular aspect of environmental
control policies are readily apparent when studying recent and ongoing research on
the problems of environmental protection by means of administrative, criminal and
civil law.

Criminal statutes devised to respond to events and behaviour endangering
or harming the environrent first of all have to deal with the problem of drawing a
clear and practically feasible line between environmental crimes on the one hand
and legitimate or necessary use of natural resources or legitimate and indispensable
industrial or commercial activities on the other. Thus, the definition of environmen-
tal offences must in one way or another take into consideration both ecological and

industrial, commercial, etc., interests. Research throughout the 1970s and the 1980s

1) The survey was conducted by Dr. Hans-Jérg Albrecht, Senior
Researcher, Max-Planck-Institut fiir ausldndisches und internationales Strafrecht,
Freiburg, Germany. The countries in question were Federal Republic of Germany,
France, Hungary, Italy, the Netherlands, Poland, the Scandinavian countries (Den-
mark, Finland, Norway, Sweden), Spain, Switzerland, United Kingdom.

2) Responses were received from all the target societies. The mail ques-
tionnaires were responded by competent authorities (predominantly by Ministries
of Justice, with information added through Ministries of the Interior and Ministries
of the Environment),
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has demonstrated that the bulk of environmental offenders is linked to small-scale
pollution, while on the other hand legal poliution seems to account for most of the

harm done to the environment.

(3) The outcome of environmental criminal law therefore has been consid-
ered to display serious deficits in implementing and enforcing criminal law, but also
deficits in implementing administrative environmental law, particularly in those
fields which are regarded by the public as posing the most serious threats to the natu-
ral environment, human health and safety. The problem could be discussed in terms
of conflicting perspectives provided by the criminal law approach to environmental
control, on the one hand, and administrative models of control, on the other.
Although the overall goal, the protection of the natural environment, underlies both
environmental criminal law and environmental administrative law, the means
which have been elaborated to achieve the goal are basically different. From the
perspective of environmental administrative agencies, invoking criminal law is
rather assessed to destroy an indispensable positive relationship between adminis-
tration and industrial clients. Short-term benefits in terms of successful criminal
prosecution of environmental offences would, from this perspective, be exchanged
for long-term benefits in terms of achieving the goal of future compliance with
administrative law objectives. The use of criminal law evidently results in a zero-
sum game likely to increase the problem of non-compliance as well as to increase
the problem of other legal conflicts between companies and administrative

-

authorities.

(4) A second point of concern refers to the problems of keeping criminal
environmental statutes in line with the basic principles of traditional criminal law
while on the other hand demands for efficient law enforcement argue for alleviation
of restrictions placed upon enforcement by the need to provide clear evidence on the
existence of causal links between an individual offender and pollution, the need to
provide full proof on negligence, intent, etc. (e.g., in terms of reversal of the burden
of proof or strict liability), The operation of traditional criminal law is based on

solid knowledge on causal links between hurnan behaviour and harm or damages,
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as well as on solid knowledge on values and interests protected by criminal law and
on the dangerousness of certain types of behaviour. Environmental criminal law
cannot be backed up by such knowledge as behavioural standards with respect to
the environment are not as yet developed in a way that would allow transformation

into clearly defined penal prohibitions.

{5) Two characteristics of environmental criminal law may be identified
which basically determine the kind of crime definitions used in environmental law
as well as their implementation, and finally help in explaining the importance of
centering problems of environmental criminal law around the issue of caoperation
and communication between administrative and criminal justice agencies, more-
over around the issue of integration and coordination of differing legal approaches
to environmental control and differing theoretical propositions on how to achieve

compliance with the goal of preserving or ameliorating the natural environment,

Need for a Survey

(6) First, we have to acknowledge that environmental criminal law inter-
feres in a complex and well organized (and we may add powerful) system (i.e., the
industrial, commercial, etc., system) which in turn is deeply interrelated with other
important sectors of society, particularly the political system and the state ad-
ministration system. Invoking criminal law in sucil a context has to consider from
the very beginning that important functions of the ¢conomic and commercial sys-
tems may be affected and that side-effects may occur with respect to other sectors

of society.

(7) Secondly, intertwining criminal law and criminal justice on the one
hand, administrative law and administrative decision-making on the other, creates

dependencies which determine the degree to which environmental criminal law
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may be enforced, as well as the outcomes in terms of the types of offences and
offenders prosecuted, convicted and sentenced. Environmental administration and
the industrial system are represented by organizations that are specialized and dif-
ferentiated along different types of polluting behaviour, dangerous technologies and
substances, etc. With these conditions two options emerge for criminal justice agen-
cies to organize the response to environmental offences. The criminal justice system
may adopt the structure of specialization and differentiation of the system which is
to be controlled, or it may make use of the resources available in the environmental
administration. As the first proposition seems to be less plausible and attractive
because of the enormous costs, it is reasonable to rely on the second option when
attempting to enhance efficiency in criminal law enforcement. As a consequence
the major questions which must be answered are centered around the issue of coor-

dination concerning

(a) The central concepts inherent to criminal law on the one hand, and admin-

istrative law, on the other, and

(b) The decision-making of the criminal justice agencies and departments on

the one side, and of environmental administration, on the other.

Problems of Intemational Corparative Analysis of Environmental

Legislation and Law Enforcement Policies

(8) The information provided by the survey sheds light on the diversity of
regulations, 116nns and general policies. Moreover, considerations of this kind draw
attention to the problem of comparative approaches in the field of environmental
criminal law. Problems go far beyond those we face in traditional fields of interna-
tional comparative legal research, because in assessing and evaluating environmen-
tal criminal law and its enforcement we are forced to include administrative law and

administrative law enforcement as well as general aspects of state organization.
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The Organizational Framework of Environmental Controi: Fragmentation of

Responsibility and Competence or Uniformity and Centralization?

(9) The first issue addressed refers to general and specific aspects of the
organizational structure of environmental control. Here, questions concerning cen-
tralization or decentralization of the control structure, division of conipetence, and
power related to administrative and criminal justice tasks, among others, have been
put forward, highlighting the special rights of administrative control agencies to
have access to industrial plants as well as the special duties of factories, etc., to pro-

vide the environmental administration with relevant information.

(10) One of the major similarities in the structure of organization of con-
trol seems to be thiat in environmental law enforcement and control of pollution the
investigation and prosecution of environmental criminal offences fall in the compe-
tence of the regular police while various environmental administrative bodies are
responsible for the enforcement of administrative laws or the administrative parts of
environmental laws. Exceptions from this general trait include the English system
of control where enforcement autherities under the regime of Integrated Pollution
Control, brought into force in 1991, are concerned with both administrative and
criminal law. As to the French system, it was stated that administrative bodies
responsible for enforcement of administrative Jaw may also investigate criminal
offences, but in doing so they are subject to the guidelines provided by criminal pro-
cedural law. In Italy, finally, within the Ministry of the Environment, a special
police force (N.O.E.) has been established, but obviously regular police forces do
most of the criminal investigation. In Switzerland variation may be observed inso-
far as for practical reasons smaller cantons have vested administrative and criminal
law enforcement powers in a single agency, while in larger cantons the respective

powers are split.

(11) Another similarity concerns the horizontal division of competence in

(administrative) control with regularly three, sometimes four levels in terms of cen-
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tral governments (federal government), districts, provinces, departments, cantons,
etc., and finally municipalities or local communities. While law-making in the field
of environmental protection usually is centralized, with Spain having special
arrangements for the autonomous provinees and Italy obviously depending heavily
on decentralized regional law-making, lower levels are competent for administra-
tion and enforcement, However, the point has been made for Denmark that, when
local communities or municipalities are included, environmental administration
may finally turn out to become political in nature on the lowest level, if elected offi-

cials and with them local political interests influence and shape decision-making,

(12) On the other hand rather large differences may be observed as far as
the degree of vertical segmentation of powers and administration is concerned. In
the Nordic countries, Poland and in England and Wales competence is rather con-
centrated in administrative bodies headed by the Ministry of the Environment (an
exception to this is Finland for the protection of water). Uniform administration
and control in a vertical or a sectoral perspective surely is dependent on the type of
environmental laws which were adopted in European countries with central laws on
environmental protection covering most or at least the most important environmen-
tal media and polluting activities - in the Nordic countries, England and Wales,
Poland and Switzerland - on the one hand and specific sectoral environmental laws
on the other. In countries with many specific sectoral environmental laws - e.g. Ger-
many, France and the Netherlands - competence is spread over various ministries.
But in countries with strong federal elements - Switzerland and Spain - it was found
that despite little sectoral differentiation on the central governmental level, admin-
istration and law enforcement is split up again at the cantonal level or at the level of

autonormous regions,
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To what Extent does Specialization of Police, of Prosecutorial Services
and of Criminal Courts Occur?

(13) Specialization of law enforcement in criminal law control in this field
is not a phenomenon which may be observed throughout the countries surveyed.
The Nordic, Polish, French, English and Welsh, Hungarian and Spanish reports for
example simply responded with a “no” to the questions whether specialization
occurs within police forces, public prosecutor’s offices and the courts. Specializa-
tion, if actually taking place, obviously is primarily related to police forces. Some
specialization is reported also for prosecutorial services, with the Dutch concept of
“liaison-prosecutors”, who connect pfosecution with the environmental administra-
tion, thus adopting a device already successfully used in international police co-
operation in the drug field. The least specialization seems to occur in the couit
system. However, in the Netherlands serious environmental offences are handled by
*“economic chambers” at the level of the district courts. In some large Italian cities
at the level of first instance courts special sections have been assigned exclusive
competence in handling environmental offences. Furthermore, in Germany, internal
case assignment procedures are sometimes, but obviously not systematically, used

to concentrate environmental offences into certain courts.

(14) As far as police forces are concerned there seem to exist two trends in
specialization. One of these trends may be seen in the development of specialized
police units at the central level (e.g. in Germany at the State Police Investigation
Bureaus, the Landeskriminaldmter), where control technology and experts can be
made available at a lower cost-benefit ratio than would be possible in a decentral-
ized system. In the Netherlands, however, since the second half of the 1980s local
police forces are increasingly participating in environmental law enforcement, a
policy which recently was backed up by providing considerable state funding for an
extension of this strategy. On the other hand, no voices seem to have been raised in
favour of truly separate environmental police forces, except in Poland where plans

for the development of an “ecological police™ have been made.
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Basic Models of Defining Environmental Offences

(15) Another section of the survey focusses on the basic problem of defi-
nition of environmental criminal offences, and on the values and interests underly-
ing those statutes. As was outlined in the introductory remarks, environmental
offences deviate from traditional offences in one important aspect, The point is that
environmental offences may not be defined without making some kind of reference
to or at least taking into account administrative laws or standards, norms and deci-

sions established and made within the system of environmental administration.

(16) Although variation in European countries can be observed as far as
the location of environmental offences are concerned, with some jurisdictions plac-
ing offences in the basic criminal code, others in a central environmental protection
act, and still others annexing criminal provisions to special administrative environ-
mental laws, more importance should be attached to the differences in the extent
and the nature of links between criminal environmental provisions and administra-

tive laws.

(17) Developments in designing environmental offences have led, basi-

cally, to the emergence of three different models:

(a) The first model deals with criminal environmental offences which are
absolutely dependemt on or accessory to administrative law or even
administrative decision-making. Here, criminal sanctions are used ulti-
mately to push the offender towards compliance with administrative
orders, etc., or towards better cooperation with administrative agencies,
The objective of criminal law in such cases is reduced solely to back up
administrative law enforcement. In order to reduce flexibility inherent in
such crime definitions and to comply with the basic penal law principles
of predictability and legality, some jurisdictions have resorted, at least in

part, to the introduction of fixed limits to emissions or immissions laid



(b)

©
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down by higher administrative bodies (Denmark, Switzerland and Italy).
Although such techniques in defining environmental offences help in
overcoming certain shortcomings of the dependence on individual admin-
istrative decision-making, reducing discretion, binding administrative
authorities, ensuring predictability and avoiding some of the problems of
evidence, a major problem arises with the question of where the limits
should be set. Obviously, concern for economic interests results in setting
limits rather high, which in turn allow only peaks in pollution to be cov-

ered by environmenial criminal law;

A second model of defining environmental offences is led by the idea of
going beyond mere punishment for contempt of administrative orders or
obligations provided by administrative law and to protect certain environ-
mental media (water, air, soil, etc,) directly through incriminating behav-
iour endangering or harming these media. But nevertheless, these types of
environmental offences have to take into account also administrative con-
cerns and interests. Environmental authorities may for example grant per-
mits, thus allowing the polluting behaviour. Problems that arise from fhis
type of environmental offences (“relatively dependent” on administrative
law and decision-making) are found for example in the consequences that
faulty or unjustified administrative permits should have on the punishabil-
ity of polluting behaviour or in the question of whether and to what extent
judicial authorities should have the competence to review and control
administrative decision-making. The basic problem then concerns which
authority should be given priority in defining ultimately environmental

offences;

A third model is based upon complete independence of environmental
criminal law from administrative environmental law with incriminating
behaviour creating serious threats to human life or health (public danger or
concrete dangers to life and limb) and therefore not eligible for adminis-

trative permits. With respect to these “independent” criminal offences, the
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problem should be noted that in criminal trials clear evidence of causal
links between individual behaviour and harm to the environment must be
established, Experiences with these types of offences, for example in Swe-
den, Federal Republic of Germany, and Poland, have demonstrated that
convictions are rather rare events. In general, there has been a tendency to
extend environmental criminal law and to alleviate problems of establish-
ing sufficient evidence through criminalizing merely abstract dangers,
while setting no requirements on the establishment of links between beha-
viour and any impacts on environmental media. But as a consequence,
obviously the need for again restricting criminal law is felt and techniques
are sought to parcel out certain types of behaviour by way of either trivial-
izing the event or by allowing defenses (such as the plea that the pollution

is in accord with good agricultural practice) against criminal indictments.

Penalties Provided by Environmental Criminal Law

(18) A further field of concern is the criminal sanctions provided for envi-
ronmental offences. Considering the penalties provided by environmental criminal
provisions, it can be stated that in all systems surveyed imprisonment and fines
(both summary and day fines) may be applied, However, rather great differences
can be observed in the maximum penalties, whether imprisonment or fines, Besides
these traditional penalties, various new sanctions have been introduced in some
jurisdictions. These new sanctions include monetary penalties or forfeiture aiming
at illegal profits, reparation and compensation, but alsoinczipacitative and coercive
measures such as interdiction of professional activities, closing down factories, etc.
Furthermore, the use of (civil) injunctions backed up by imprisonment or fines in
the case of environmental offences has been reported. But despite these various
alternatives which are made available in many jurisdictions, the penalties most

commonly used are simply fines.



67

Administrative Sanctions

(19) An area in legal and criminological research that appears to be ne-
glected, although of particular relevance for the control of pollution, seems to be the
administrative (non-criminal) sanctions as well as other coercive administrative

measures designed to promote compliance with environmental norms,

(20) In addi:ion to criminal penalties, most countries provide for adminis-
trative sanctions in the case of breaches of administrative orders or administrative
law. The most common sanction provided here is administrative fines, which par-
tially may be used also to forfeit profits or savings derived from these illegal acts.
Besides administrative sanctions, compensative and restitutive coercive and pre-

ventive measures are made available.

Criminal Liability of Corporations

(21) Although consensus has been reached with respect to the proposition
that negative impacts on the environment are rooted to a great extent in decisions
made in corporations, the conclusions drawn from this proposition have split Euro-
pean countries, roughly spenking, into two groups. Some countries, following a rat-
her pragmatic line in the approach to criminal law, accept the idea of the criminal
liability of corporations., Another group of countries sticks to the principle that cri-
minal penalties must be based on individual and personal guilt. But nonetheless,
even in the second group of countries the liability of corporations is discussed, and

some suggestions have even been made regarding administrative sanctions,
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Relationships between Administrative Authorities and Criminal Justice

Agencies

(22) Also the relationships between administrative and criminal law
authorities were covered in the survey. In this respect information on general
principles of cooperation as well as on models of cooperation and communication
between public authorities was sought, Furthermore, infortuation was gathered on
the duties of administrative agencies to report criminal offences to the police or

public prosecutor and the consequences of non-compliance with those duties.

(23) In describing the relationships between administrative authorities and
criminal law enforcement agencies, several issues seem to be of particular
importance. First of all, the general issue of the principle of cooperation must be
reviewed. Here, virtually all reports note that as a general principle government
authorities should cooperate and give each other mutual support in fulfilling their
respective tasks, The general assessments of how this functions in practice differ,
with some reports stating that no problems and conflicts could bhe observed, while
others said that patterns of proper cooperation do not exist. In the enforcement of
environmental criminal law, cooperation first of all refers to the duties of officials
to report if there is some evidence that an environmental offence has occurred, Most
countries where administrative and criminal law enforcement tasks diverge have
stated that their system recognizes legal duties to report suspicion of environmental
crimes either to police or the office of public prosecutor, However, with the excep-
tion of the Italian system, violation of these duties does not lead to criminal

penalties,

(24) The Netherlands reports cooperation and coordination which go
beyond the rather traditional principles of mutual support and dependable inter-
ministry cooperation. Here, regular round-table meetings that bring together the
judiciary, public prosecutors and the police in addition to environmental authorities

are used to exchange views and promote coordination of policies. Similar efforts are
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reported from the canton of Zurich where recently two coordination agencies were
established. Furthermore, in the Dutch report the need for vertical coordination has

been mentioned,

(25) Another issue which belongs to the topic of the relationship between |
administrative and criminal justice agencies concerns the phenomenon of condon-
ing: an authority which has the power of enforcement decides not to enforce admin-
istrative environmental laws or, as another facet of the problem, an authority makes
a decision that is not compatible with the obligations or goals laid down in environ-
mental laws, Here, the issue arises of whether officials who behave in this way
should themselves be made liable on the basis of the environmental offence which
was tolerated or triggered by the administrative authority. It goes without saying
that all jurisdictions know such traditional offences as corruption or other offences
committed by public servants. Furthermore, criminal laws may be invoked if some
kind of complicity in the environmental offence can be ascertained. But special
criminal statutes covering the types of behaviour of officials mentioned above have
so far not been enacted anywhere. However, in the Federal Republic of Germany a
hot debate did go on throughout the 1980s on whether such behaviour should be
penalized on the grounds that the neglect to undertake action which would prevent
an environmental offence may be punished if the official was statutorily obliged to
make the appropriate preventive decisions. But although in principle such an exten-

sion of criminal Jaw is accepted, so far there has been only one known conviction.

(26) A last point on cooperation should be made with respect to sentenc-
ing procedures. In some jurisdictions conditions of suspension of prison sentences
may partially be set by administrative agencies, for example in terms of reparation

and clean-ups.
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Monitoring Systems and Statistics on the Enforcement of Environmental

Criminal Law

(27) Since all efforts to prevent harm to the natural environment and to
reduce pollution by means of criminal and/or administrative law should be sub-
jected to thorough evaluation, valid and reliable longitudinal data describing the
actual state of different sectors of the environment, the quantity of specific emis-
sions and immissions as well as the owtcome of control in terms of administrative
decisions taken, criminal offences reported, prosecutions, convictions and sen-

tences are of pararnount importance,

(28) However, monitoring systems with respect to environmental protec-
tion and especially implementation of environmental criminal law in European
countries are very poorly developed. The monitoring systems which have been
implemented are not as yet integrated but provide sectoral information on the state
of various environmental media. But the need for integrated information systems is
recognized. While some countries could provide data on environmental crimes
recorded by the police, convictions and sentences, others (Hungary and Spain) had
no capacity for that. However, it should be noted that complete statistical data on
environmental offences, prosecution and convictions could not be made available

anywhere.

(2») With respect to statistical accounts on administrative control meas-
ures, administrative sanctions, etc., there are even greater deficiencies. Obvious}y,
in the Netherlands, as part of the “National Environmental Policy Plan”, statistics
are currently developed on control measures, offences and administrative and
criminal procedures. But in general, and on the base of criminological and legal
research, we may note that nothing has changed in recent years. When looking at
crime, prosecution and court statistics available from Denmark, England and
Wales, France, Germany, the Netherlands, Poland, Sweden and Switzerland we

observe that:
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(a) Only a small share of environmenta! cases are brought to the criminal

court - ranging from 18 % to 5 %;
()] The sanctions meted out are almost exclusively fines - 86 % to 100 %;

(c) The size of fines, as a rule, is rather modest. Sentencing therefore may be
regarded to be rather lenient, although the structure of sentences may also
reflect the more trivial and petty nature of cases coming to the attention of

criminal courts.

(30) However, it should be noted that even if sophisticated monitoring
systems would produce valid and reliable data on the state of various environmen-
tal media as well as on the course and outcomes of criminal proceedings in environ-
mental cases, attempts to assess the relative causal impact criminal law may have on
the prevention of pollution and harm done to the environment would still pose enor-
mous problems. These difficulties are underlined by the magnitude of problems
which have to be faced in research on deterrence and general (positive) prevention
even in the case of traditional crimes where well-elaborated instruments are

available.

Revisions and Amendments of Criminal Environmental Statutes

(31) Information was requested on the development of environmental cri-
" minal law currently and in the near future. In Poland the draft criminal code now
contains a section on environmental offences. The Swiss draft criminal code will
bring about a total revision of environmental criminal nffences, extending the reach
of criminal law and introducing new penalties. The same is true of the Spanish draft
criminal code, where the introduction has been suggested of a rather differentiated

structure of criminal environmental offences compared to the existing law. Revi-
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sion of environmental law is also being discussed in Italy, In Germany amendments
of environmental criminal law are proposed in a Government bill. This bill con-
tains, inter alia, provisions covering the protection of soil and air; the illegal export
of dangerous waste and the illegal handling of dangerous substances; higher punish-
ments shall be introduced especially for very serious offences. Hungary reports
plans for criminal code revisions that would bring about more severe penalties for
environmental criminal offences. New provisions regarding water pollution (an
extension of criminal law) are being prepared in France. In the Dutch report notice
is given of an ongoing discussion of increasing penalties for environmental

offences.

Suggestions Conceming Improvement of Environmental Criminal Law

Enforcement

(32) An attempt was also made fo pather suggestions and views on the
enhancement of the efficiency of environmental control. It seems quite clear that
intensification of environmental law enforcement has high priority. But it was also
argued (in the report from Switzerland) that criminal law sentences should be tough-
er. Relief from deficits in implementation of environmental criminal law is sought
through better training of law enforcement staff, improvement of control technol-
ogy as well as closer cooperation between criminal law and administrative authori-
ties. Legal training, it is suggested, should also be provided to the staff in admin-
Istrative agencies, who usually have a technical educational background. Moreover,
it is argued that core problems of administration and criminal law enforcement are
embedded in the complexity of the legal system. Therefore, voices were raised in
favour of simplifying and clarifying the legal framework. In some reports it was
noted that administrative sanctions and administrative procedures should be asses-
sed to represent a superior device compared to criminal sanctions and traditional

criminal procedure.
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Conclusions

33 The results of the survey might be summarized as follows:

‘We observe throughout Europe that environmental protection is sought
also through the enforcement of criminal law, although a debate is going

on whether criminal law can in fact fulfil its very functions in this field;

Attempts to intensify the enforcement of criminal law have relied heavily
on the extension of the reach of environmental offences through penaliza-
tion of mere abstract dangers created for environmental media. These
changes have led to a strong reliance on decision-making in administrative
bodies and on technological knowledge, and thus in general a dependence

on interests and values external to criminal law;

At least legislative bodies obviously prefer sometimes to resort to amend-
ments of criminal law and especially to increasing maximum penalties,
because this may have a symbolic effect and does not produce much costs,

at least if enforcement is not considered;

The outcome of the enforcement of criminal law appears to be rather poor
when compared with the promises given when environmental offences

were introduced into the system;

Basically, two modes of control can be found in the field of environmen-
tal protection, the criminal law model and the administrative model. The
latter is based upon cooperation and bargaining, long-term planning and
technological considerations. These two models are not compatible as

they are based upon different goals and methods;
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Problems of enforcement also stem from the fact that environmental
criminal law should be deployed in a complex and powerful system (which
creates the very same problems also for the enforcement of administrative

law);

Mere organizational devices do not seem to provide better solutions.
Although the ways powers and competence are divided or concentrated
vary quite sharply in Europe, there is no evidence that any specific system
would produce better results, Essentially, the enforcement problems -are

rather dislocated,;

In coordinating the two models of control it seems better not to mix them,
because ultimately the administrative model will prevail and criminal law
will take up many administrative and even civil features, thus losing its

most important, that is, moralizing functions;

Coordination through separation could therefore represent an adequate
strategy. This would mean a restriction of criminal law to simple and clear
norms, while administrative sanctions and procedures could be used in
those fields of behaviour which represent mere disobedience to adminis-

trative orders or rules;

On the other hand, in coordinating both models, criteria derived from
criminal law must be incorporated into administrative decision-making.
Here, it seems absolutely necessary to establish consistent guidelines for
reporting and prosecuting environmental criminal offences. These guide-
lines must reflect the seriousness of the events in question ( expressed
rather by objective measures) and not, as is the case today, by the serious-

ness of conflicts betwern administration and its industrial clients;

Such basic coordination of different perspectives of control may provide
the base for the use of other methods of inter-agency coordination and

communication in attaining better results in enforcement.
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Prof. Dr. Glinther Kaiser
Director, Max Planck Institute for Foreign and International
Criminal Law

WELCOME ADDRESS

Ladies and Gentlemen, Colleagues and Friends,

Dr. Matti Joutsen and myself feel happy that you followed our invitation
to contribute to the seminar on the policy of criminal law and the protection of
nature and the environment in a European perspective, We know very well what it
means for each of you to leave the family and work in order to make the long jour-
ney to Lauchhammer. Therefore, we are grateful for your kind willingness to partici-
pate and for the opportunity to profit from your rich experience as experts in the
field. Furthermore, we would like to thank the Federal Ministry of Justice in Bonn
as well as the Ministry of Justice of the Land Brandenburg and the Mayor of the
Town of Lauchhammer for giving the financial resources or supporting generally

this international meeting.

We all know that our envirox&ment is in danger. This danger is not limited
to national borders, but is spread over nations. It is a European, even a universal
fate. In other words, today no country can disregard the serious effects of pollution,
also to other countries, although the dangers and harms to soil, air and water differ
in the European states and regions. But, however, there exists everywhere an urgent
need for us to take serious consideration of dealing with the natural environment
and to effect the necessary measures to its protection. These facts, needless to say,
require us to adopt ways of international coopefation among the nations. With
regard to these efforts to protect nature and environment, law (in particular criminal
law) and crime policy are required or even challenged to participate, in order to
point out the endangered natural resources to everyone and to reinforce the strict

rules of the envircnmental administrative law with an efficient sanction system,
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Manifold practical experiences, empirical studies and criminal political
debates have, however, disclosed serious deficiencies in the current practice,
mainly with regard to legal implementation, to the cooperation between administra-
tion, police and the judiciary as well as to the qualification and the organization of
criminal prosecution authorities. Thus, it is important to identify me~as,ures, to
develop guidelines and set priorities which enable legislation and administration to
intensify environmental protection and render it more efficient, Surely, it is undeni-
able that criminal law also has an important'function. The seminar at Lauchhammer
may teach us exactly what role criminal law has to play and can fulfill within its
boundaries. I am convinced that the contributions of the expert meeting here will
not only be interesting but will, furthermore, stimulate later political and scientific
discussion. Major issues and appropriate solutions could be set out within the per-

spective of European harmonization.

In this spirit, I would like to wish us profitable deliberations and a mean-
ingful contribution with regard to the role of criminal law in environmental

protection,
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Dr. Matti Joutsen
Director, HEUNI

WELCOME ADDRESS

Mr. State Secretary, Herr Biirgermeister, Ladies and Gentlemen,

Poilution is generally not a dramatic event. There is seldom a clear
moment in time when we can look around us and say that our land, water and air is
polluted, and we should do something about this. Such a moment came six years
ago to the day when the name “Chernobyl” became known throughout Europe and
throughout the world. Such incidents cause us to take a look at our own immediate

environment,

When we do so, we begin to grasp the seriousness of the problem, It is an
economic problem: polluted water, air and land can stunt the growth of crops or
make commercial fishing impossible. It is a health problem: pollution has long-term
effects on health and, as in the Chernobyl incident, can be immediately fatal. It is
also a problem of simple enjoyment; pollution diminishes our possibilities of taking

pleasure from our environment,

We are now agreed that “something should be done”, but as so often, we
are not agreed on what that something is. The major difficulty is the conflicting
pressures: between demands for sustainable development and-demands for eco-
nomic growth, This is, in particular, a problem for the developing countries, which
may view pressure for environmental controls as a plot by the developed countries
to stunt their economic growth, at a time when they are grappling with the bottom

line of simple economic survival,

Despite these conJicting pressures, much action has been taken on the
local, national and internationai levels. Civic groups have worked together with

(and, in some cases, in opposition to) private companies to clean up the local
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environment, Key legislaiion has been adopted in many countries even within the
past four or five years. And on the international level, many bilateral and multilat-
eral agreements have beeu drafted and signed. In only a few weeks’ time, the United
Nations Congress on the Environment and Development - known as the “Earth
Summit”- will be convened in Rio de Janeiro to discuss, among other issues, a draft
“Earth Charter”,

Almost all of the discussion at the United Nations Congress will be on the
technical, social and economic aspects of pollution. The legal control of pollution -
and in particular the control of pollution through criminal law and the criminal jus-

tice system - does not figure prominently on the agenda.

To some, this may seem unfortunate. Criminal law has an important role -
real and potential - in controlling pollution. However, the benefits of administrative
vs. criminal law, the draftsmanship required when criminalizing pollution, and the
approach to.be used by the various criminal justice agencies, are not subjects that
could be discussed in any meaningful fashion at large Congresses such as the Earth

Summit,

Instead, it is at specialized expert meetings such as this Seminar that the
issues can be dealt with more thoroughly, the advantages and disadvantages
explored, and experience with the different approaches exchanged. On behaif of the
Helsinki Institute, and of the United Nations Crime Prevention and Criminal Justice
Programme, we hope that the Lauchhammer Seminar will produce conclusions that
will be of value to the different European countries in the development of their own

criminal justice policies,

‘We do not expect agreement on all points. Disagreements can in fact be
more productive, if the reasons for the disagreement can be explored, and the differ-
ent approaches compared. Criminal justice systems vary so widely across Europe
that there can be no one approach that is suitable for all. However, we would hope

that the conclusions can be backed up by references to your experience in each of
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your countries, so that other interested persons, also from countries beyond Europe,
can compare your experience with their own, and seek some suggestions as to

where they should go.

‘We are most grateful to the city of Lauchhammer and the Ministry of Jus-
tice of the Land Brandenburg for their generosity and hospitality in making the local
arrangements for this Seminar. The setting serves as a reminder both of the diffi-
culties of pollution, and of what constructive action can be taken on the local and

national level to respond to a serious problem of pollution,

We would also like to thank the Bundesministerium der Justiz and in par-
ticular Mr. Konrad Hobe and Mr. Manfred Mohrenschlager for their strong support

and commirment throughout the preparations for this Seminar.

Above all, we would like to thank you, the participants, for having pro-
vided us with a wealth of advance material for the discussion guide, and for having
taken the time to come here to Lauchhammer to meet your colleagues from other

countries.
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Dr. Reinhard Géhner
Parliamentary State Secretary, German Federal Ministry of
Justice

OPENING SPEECH

Dr. Kinkel, the Federal Minister of Justice of the Federal Republic of Ger-
many and patron of this Conference, deeply regrets his inability to attend the open-
ing session today. On his behalf, and for myself, I should like to bid you a warm

welcome to this European Seminar and also to the town of Lauchhammer.

1t is a joy for me that experts in the fields of criminal and environmental
law from no less than twenty-three European states are attending this Conference
alongside representatives from international organizations. I should like to express
my particular thanks to the organizers, the Helsinki Institute for Crime Prevention
and Control and to Freiburg’s Max Planck Institute for Foreign and International
Criminal Law, for having taken up our proposal to hold a Europe-wide conference
of this type here in Germany. The Conference is being held, with the commendable
support of Mayor Hiintzka, in a town which, ladies and gentlemen, you had previ-
ously probably not heard much about, It is a town which lies in a region whose prob-
lems provide us with great challenges, and which should remind us of the great
political task of our times, that of saving our environment, which serves as the back-

ground to our Seminar topie.

The increasing burdens on the environment over the past decades have el-
evated environmental protection to a position of urgency: Responsible environmen-
tal policy is called for on the national level and with supranational and international
collaboration to reduce and eliminate existing environmental damage as well as to

prevent such damage and to minimize risks.

That aim requires a coherent programme employing a variety of means to
steer us towards a mode of conduct which is more in tune with, and geared towards

a reduction of the burdens on the environment. Despite advances in economic
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incentives, in Germany - as in many other countries - regulatory environmental
administrative law still remains at the heart of the instruments available to the state.
The effectiveness of preventive prohibitions and requirements is in this respect also
dependent upon non-observance of incumbent duties not remaining
inconsequential. Iliegal conduct which damages and poses a threat to the environ-
ment must therefore also be met with sanctions and, not least, also with ancillary
measures taken from criminal law, This is something which really ought to meet

with fundamental agreement amongst all of us here today.

The role of the criminal law in the entire system of environmental protec-
tion is something which has for some time now been the subject of intensive debate
both on the national #nd international level, In a large number of states, changes
have occurred - in some cases on a number of occasions - over the last twenty years;
in many states, further reforms are being pursued, The Federal Republic of Ger-

many is one such state.

In 1980, the most important parts of environmental criminal law were
inserted into the German Criminal Code. In so doing, the legislator wished to
emphasize in the public mind the socially damaging character of conduct which is
harmful to the environment as well as the shift in stance which had taken place in
assessing environmental offences. Associated with this was a definite extension of
the domain of criminal law and an increase in the range of statutory punishments. In
ten years, the number of convictions for environmer:ial offences under the Criminal
Code increased from about nine hundred to over two thousand six hundred. That the
effectiveness of environmental criminal law is nevertheless restricted is - irrespec-
tive of enforcement deficits - in the nature of things. Due to the fact that to a certain
extent they need to be able to be used, environmental interests can be protected only
in relative terms, As a result, protection under the criminal law is to a very large
extent Jenendent upon the framework of administrative law, though that does cor-

respond to its fundamentally subsidiary and ancillary role.

Practical experience, empirical investigations and scientific discussions
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have shown that the revised environmental criminal law still requires further
improvements in some areas, A Draft Second Bi!l to Combat Environmental Crime
produced by the Federal Minister of Justice and which has been laid before Parlia-

ment aims at eliminating the deficits which have been identified.

One area of concern in the reform work is to achieve a better balance in
structuring the protection of legal interests in the environmental sphere. To date, the
criminal law has offered the greatest protection to bodies of water, with protection

of the air and - even more so - of the soil, taking a back seat.

Extensions in criminal law provisions on pollution of the air and a new
statutory offence on contamination of the soil are designed to close existing
loopholes. A criminal law provision protecting the soil against contamination,
which has to datz been applicable to the territory of the former GDR only, can then
be rescinded thus once again creating a common legal climate across the whole of
Germany, a situation already created elsewhere in the sphere of environmental

criminal law at the time of German reunification on 3 October 1990.

The Federal Government’s draft bill also aims at combatting existing seri-
ous hazards by extending prevailing criminal law. These days it has been widely
recognized that it is not sufficient to use the resources of the criminal law to combat
only damage to, or violations of, environmental interests. Infringement of the
administration’s preventive control interests, of safety regulations and other opera-
tor duties can vastly increase the risk that hazards or damage will vccur and, as so

many accidents have shown, caz even be the straw that breaks the camel’s back.

As a result, there is justification in invoking criminal law resources to deal
even with instances where risk-reducing control interests may possibly be impaired

or to deal with the careless handling of hazardous substances, goods und plants,

As regards the first of these areas, I would mention the government’s pro-

posal in future to qualify the unlicensed import and export of hazardous waste as a
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criminal offence. The aim of this is to combat more resolutely “illegal waste
tourism” in Europe, as well as to the Third World. To date, criminal law protection
agailnst potential environmental risks has largely been restricted to the sphere of
waste, and has otherwise largely been limited to specific substances only, such as
nuclear fuels or explosives, or to certain situations in which specific risks occur.
The extension to the criminal law in this area proposed in the draft bill emphatically

stresses the duty to observe safety regulations,

In addition, I should also like to mention certain important amendments to
the general law on regulatory offences, according to which the options for imposing
regulatory fines against juridical persons and upon senior management for breaches

of their duty of supervision are to be broadened.

As already described, what we need is not just & national approach, but
action on the international level, be it worldwide or - as is the objective of this Con-
ference - restricted to the regional level. Here, too, the German Federal Government
has become active. Upon the initiative of, amongst others, the Federal Minister of
Justice, greater attention has also been focussed within international organizations
upon the role of the criminal law in environmental protection. For example, one reso-
lution of the Eighth United Nations Congress on the Prevention of Crime and Treat-
ment of Offenders was essentially based upon a German draft. In response to a Ger-
man proposal, in 1990 the Conference of Ministers of Justice of the Council of
Europe’s member States held in Istanbul discussed the subject of “the protection of
the environment through criminal law”, Based upon the resolution concluded at the
time, a committee in Strasbourg is currently attempting to develop European crimi-
nal law standards, It would be very pleasing if they could manage to draw up a

convention.

The Seminar which has opened here today has a direct relation to those
discussions, which it moreover sets forth. Ladies and gentlemen, it is with much
attention that we await your contributions centering upon criminal policy in the pro-

tection of nature and of the environment in a European perspective. I wish the Semi-
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nar every success as well as a result which will have a beneficial effect both on
thoughts being given to this subject in your own states, as well as for the further

development of European and international criminal law.
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Mr. Christian Hantzka,
Dipl.-Ing., Mayor, Town of Lauchhammer

OPENING WORDS

The fact that your seminar on criminal law and the environment is here in

Lauchhammer is a pleasurable recognition of our town,

I am very glad to see you here, to bid you a hearty welcome and to thank

you very much,

Lauchhammer is not a famous town. It does not have many inhabitants or
important industries. However, you can find here all the special things that are inter-

esting for the practicable contents of the seminar.

Our town is 725 years old. For over 250 years, it has been the site of manu-

facturing plants and major industries.

At first iron was mined here. For over one hundred years, also lignite has
been mined. This explains why you can see some little lakes in this town. To the
north of our town you can find open casts which cover an area over 25 square
kilometers. You might think that you are on the moon. But you can also see open

casts as lakes where you can enjoy a holiday.

The lignite is used to produce briquettes, energy, fuel and gas in our town,
The output of the lignite mines in the last year was small. As a result, all the fac-
tories have been closed. We now need new industries. You will be able to see all the

problems during our visit on Monday and at our little exhibition today.

1 wish you every success in your seminar.
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Dr. Bertram Wieczorek
Parliamentary State Secretary, German Federal Ministry of
Environment, Protection of Nafture Conservation and Nuclear
Safety

IMPACTS OF ENVIRONMENTAL LAW ON .
CRIMINAL LAW
Introductory Statement

Ladies and gentlemen,

1 am pleased to attend your meeting and should like to convey to you best

wishes from the Federal Minister Klaus Topfer.

Here, in one of the new Federal Linder you will see that the completion of
Germany’s unity also means that a new era in environmental policy has begun. In
his government declaration of 30 January 1991 the Federal Chancellor Helmut Kohl
defined it as a policy goal of absolute priority “to achieve equal living conditions for
people in Germany™. In this context the environmental situation plays an important
role. Without coping with the pollution legacy handed down by forty years of SED
regime this aim cannot be achieved. However, this will have to be done at the high-
est possible level corresponding to that in the old Federal Lander which set interna-
tional standards. Environmental law will provide a basis here for effective and com-

prehensive ecological rehabilitation.

The topic “Impacts of environmental law on penal law” which I am going
to talk about might create the impression that environmental law and penal law are
two separate legal areas independent of each other. However, environmental law as
an overall and cross-sectional law also comprises environmental penal law, This
means that environmental law is an aggregate of various partial areas which may be

quite heterogenous. Hence, it is the sum of several legal areas,

One argument is uncontested:
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Environmental penal law is an instrument of environmental protection. It

is a subsidiary instrurnent - but it is an indispensable one.

You will understand that as a representative of the Federal Environment
. Minister responsible for the central legislation of environmental administrative law,
I lay particular emphasis on the necessary instruments of for example administra-

tive control of ecologically relevant activities.

Incorporation of environmental penal law into the superordinate system of
environmental protection, however, does not only make a close relation between
environmental administrative law on the one hand and environmental penal law on
the other hand unavoidable but also indispensable. This topic will be the subject of

the first lecture of this seminar.

Let me make just a few brief comments here. Environmental law as a com-
plex branch of law with a wide range of sub-branches has reached a first conclud-
ing step; the necessary legal foundation has been laid. As a dynamic branch of law,
however, this does not represent a standstill but the basis for further development.

The tasks environmental law is faced with include the following three:
Firstly, still existing gaps in environmental law have to be closed;

Secondly, precautionary environmental protection, that is prevention from

a potential threat has to be further developed;
Thirdly, enforcement of environmental protection has to be improved.

Environmental penal law makes a considerable contribution towards all
these goals. One of the gaps still to be filied is soil protection legislation which at
present is governed by a plethora of individual regulations. By the current amend-
ment of environmental penal law, soil pollution is included as a new offence into the

penal law. Thus, a further signal showing the importance of soil protection is given.
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Further development of precautionary environmental protection which is
of major significance in environmental administrative law is also reflected in envi-
ronmental penal law. It has been recognized that prosecution of damage or harm
done to environmental goods is not sufficient. Already violations of preventative
control interests of environment administration, of safety regulations and other obli-
gations of the operator may lead to a considerable increase in the occurrence of risks
and damage. In these cases too, infringement of important control interests can now

be combatted by penal law instruments,

Finally, enforcement of environmental law has to be improved. The
“classical” role of environmental penal law has always come under the aspect of
enforcement of environmental law, Environmental penal law is of central impor-
tance in enforcing the necessary compliance with environmentally relevant obliga-
tions and prohibitions. Even though also its effectiveness is limited due to the fact
that environmental penal law refers to culpable individual behaviour, it may never-
theless send important signals - not only by penalizing infringements but also by

threatening with sanctions for infringements.
Ladies and gentlemen,

Development of independent criteria for illegal action would put too great
a strain on environmental penal law. On the other hand not every violation of envi-

ronmental standards should necessarily lead to penal law sanctious.

In this context we are faced with the challenge to create an environmental
penal law which can cope with the dynamic development of environmental law. I
am convinced that this meeting will produce valuable results and should like to wish

you every success.
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Mr. Seppo Leppa
Senior Researcher, HEUNI

CONTROL OF HARM TO THE ENVIRONMENT
AND THE UNITED NATIONS CRIME
PREVENTION AND CRIMINAL JUSTICE
PROGRAMME

(1) T would like to outline briefly a few items in the United Nations Crime
Prevention and Criminal Justice Programme, with a view to the control of harm to

the environmentl.

(2) At the outset I would like to stress that, in a European perspective, the
role of the United Nations has been a rather prominent one in developing interna-
tional control systems in the field of environmental protection. During the 1950s
and the 1960s, the Economic Commission for Europe (ECE) was already involved
in attempts to regulate the problem of transboundary water pollution. The United
Nations involvement in environmental problems in a wider scale stems from 1972,
when the Conference on the Human Environment was convened in Stockholm. The

UN Environmental Programme (UNEP) was also established that year.

(3) It is, on the other hand, safe to state that before the mid-1980s no seri-
ous regard was given to environmental questions within the United Nations bodies
which formulate and develop the crime prevention and criminal justice programme
of that organization. Apparently, environmental matters were considered to belong
to the territory of the UNEP and to that of other competent UN organs, for example

the regional economic commissions and the World Health Organization.

(4) In August 1988, the United Nations Comriiitee on Crime Prevention
and Control, which up to the present has been the initiating power in designing and

developing the UN crime prevention and criminal justice programme, drafted a

1) The opinions presented in this intervention are mine and they do not in
any way reflect the position of the competent United Nations bodies in these issues,
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resolution at its tenth session for the attention of the Economic and Social
Council, asking for concerted international action against certain forms of serious
crime, among them the harmful and illicit practices that cause devastating damage
to the environment. The Economic and Social Council subsequently adopted the
resolution in May 1989 (1989/62). Apparently, this did not lead to any further

action.

(5) At its eleventh session, in February 1990, the Committee on Crime
Prevention and Control decided (decision 11/114) to recommend that the Economic
and Social Council transmit to the Eighth United Nations Congress on the Preven-
tion of Crime and the Treatment of Offenders a draft resolution on the role of crim-
inal law in the protection of nature and the environment. This request was subse-

quently carried out by ECOSOC.

(6) The resolution that was adopted (A/CONF.144/L.4), which empha-
sizes the need for national criminal laws designed to protect the environment, calls
upon Member States, inter alia, to become party to the relevant international con-
ventions, to cooperate in the prevention, investigation and prosecution of criminal
acts against the environment and, inter alia, to ensure the restoration of the envi-
ronment, whenever harmed, to its original state as far as possible. The resolution
further requests the Secretary-General of the UN to encourage the incorporation,
where appropriate, in future international conventions for the protection of the envi-
ronment, of provisions under which States would be expected to enact sanctions
under national criminal law, and also to examine the possibilities of future harmo-
nization of the provisions of existing international instruments entailing penal

sanctions under national criminal law.

(7) Within the sphere of the United Nations crime prevention and criminal
justice activities, further elaboration of the norms and guidelines to control harm to
the environment has been envisaged. In conformity with proposals made by
Governments and by members of the now dissolved United Nations Committee on

Crime Prevention and Control at its three most recent sessions, criminal law as a
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means of enforcing environmental protection has been identified as one of the areas
for the possible elaboration of new standards. At the moment it is up to the newly
establisher, United Nations Commission on Crime Prevention and Criminal Justice,
currently gathered at its first session in Vienna, to give its opinion on whether the
issye of criminal law and environmental protection is deemed as ranking high
enough on its programme of activities to qualify for standard setting in the near

future,

(8) Personally, I feel that the competent United Nations organs will meet
great problems when drafting the text of that particular standard. When the new
Commission was established, special weight was attached to the importance of the
implementation of standards and norms, as a general rule. It has been suggested that
each proposal for an activity should specify how success or failure is to be assessed.
And, to keep the focus on implementation, the proposals for activities should also

set out ideas for follow-up action.

{9) Coming back to the elaboration of the stundaid of criminal law in the
environmental context, why will that work be so probiematic? This is mainly due to
the fact that the acts and processes which are harmful to the environment do not fit
easily into the frame of reference of the intentions of legislation, as conceived by the
criminal justice experts and ordinary people alike. In other words, there seems to
exist an implementation gap between the intended aim of the provisions and the
acceptance of it by the section of the public concerned. In view of the ‘implementa-
tion gap’ one might ask why we should penalize under the criminal law acts when
there is a great likelihood that the penalty will not be levied due to the intrinsic dif-
ficulty of the task and also due to some distinctive characteristics of acts harmful to
the environment. Just to give two examples: first, the unique causation issues found
in many environmental cases often make it extremely difficult for the prosecution
to prove its case, and, second, many activities which harm the environment also
create significant benefits to some sectors of socicty, especially in the short time

perspective.
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(10) Another issue which calls for care in elaborating new standards in this
field, is that coordination efforts are of utmost importance in order to avoid over-
lapping and duplication of work already invested in similar projects elsewhere with-
in the United Nations sphere of organizations, An integrated system of standards
and norms is the key here. Thus, attention should be paid for example to the work
done at the Economic Commission for Europe to develop responsibility and liabil-
ity principles in the form of a code of conduct on transboundary environmental
effects. Another issue that should be considered is the so called procedural human
rights: the right to be informed about environmental problems, the right to partici-
pate in environmental planning and decision-making processes, and the right to

appeal decisions involving environmental questions.

(11) It will thus be interesting to observe. aw the United Nations standard
concerning criminal law in the environmental context will be formulated and how
the problems of its implementation will be overcome if and when it is considered
worthwhile to invest resources in the drafting work. My personal opinion is that a
functional system of monitoring and evaluating the success and effectiveness of the
implementation process on this sector is a must. The design of good systems to
monitor and evaluate the implementation of United Nations norms and guidelines in
the field of crime prevention and criminal justice is a timely and pressing issue as it
is. It is then all the more important that the competent bodies with emphasis stress

this aspect in elaborating the new United Nations provision.
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M. Seppo Leppa
Chercheur Senior, HEUN!

CONTROLE DU PREJUDICE POUR
L’ENVIRONNEMENT ET PROGRAMME DES
NATIONS UNIES POUR LA PREVENTION DU
CRIME ET LA JUSTICE PENALE

Résumeé

Dans une perspective européenne, }: role des Nations Unies a 6té
proéminent pour le développement de systémes internationaux de contrdle dans le
domaine de la protection de ’environnement. D’autre part, avant le milieu des
années 1980, aucune attention sérieuse n’était accordée aux - questions
d’environnement au sein des organes des Nations Unies qui chargés de formuler et
de développer le programme de cette organisation pour la Prévention du crime et la

justice pénale,

Le Huitiéme Congrés unifié sur la Préveqtion du Crime et le Traitement
des Délinquants a adopté une résolution sur le role du code pénal dans la protection
de la nature et de I’environnement. Elle souligne la nécessité de dispositions pénales
nationales pour protéger I’environnement et elle appelle les Etats Membres &

devenir partie des conventions internationales pertinentes.

Dans la sphére des activités qui ressortissent de la prévention du crime et
des activités de justice pénale des Nations Unies, une élaboration plus poussée des
neormes et lignes directrices visant a contréler le préjudice pour I’environnement a
été envisagée comme ’un des domaines de priorité, Personnellement, j’ai le
sentiment que les organes compétents des NU se heurteront a de sérieux problémes

lorsqu’ils ébaucheront le texte de cette norme. Les raisons sont de deux sortes,

Premiérement, il semble exister, au niveau de ’exécution, un fossé entre le
but visé par les dispositions et leur acceptation par la catégorie concerne de

’opinion. En ce qui concerne ce ‘fossé’, d’aucuns s’interrogeront pourquoi
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pénaliser aux termes des codes de procédure pénale s’il est trés vraisemblable que
la peine ne sera pas infligée, en raison de la difficulté intrinséque de la tiche et du
fait également que certaines caractéristiques distinctives des décrets, sont
préjudiciables pour ’environnement. Deuxiémement, les efforts de coordination
sont de Ia plus haute importance afin d’éviter les chevauchement ou le doublement
d’efforts déja investis ailleurs dans des projets similaires, dans la sphére des
organisations des Nations _Unies. Leterme-clé, ici, est un systéme intégré de

standards et de normes.
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KONTROLLE VON UMWELTSCHADEN UND
DAS KRIMINALITATSVERHUTUNGS- UND
STRAFRECHTSPROGRAMM DER VEREINTEN
NATIONEN

Zusammenfassung

Aus europiischer Sicht haben die Vereinten Nationen im Bereich der
Umweltschutz bei der Entwicklung von internationalen Kontrollsystemen eine
recht hervorgehobene Rolle gespielt. Auf der anderen Seite hat man in den Organen
der Vereinten Nationen, die das Programm zur Kriminalititsverhiitung und das
Strafrechtsprogramm ausarbeiten und weiterentwickeln, den Umweltfragen keine

wesentliche Beachtung geschenkt.

Der Achte KongreB der Vereinten Nationen iiber die Kriminalitits-
verhiitung und die Behandlung von Delinquenten nahm eine Resolution iiber die
Rolle des Strafrechts beim Natur- und Umweltschutz an. Sie unterstreicht die
Notwendigkeit von Gesetzen des nationalen Strafrechts zum Schutz der Umwelt
und ruft die Mitgliedsstaaten auf, sich an den relevaxien internationalen

Abkommen zu beteiligen.

Einer der Bereiche hochster Prioritdt innerhalb der Aktivitdten der
Vereinten Nationen zur Kriminalititsverhiitung und des Strafrechtsprogramms ist
 die beabsichtigte weiterz Ausarbeitung von Normen und Richtlinien zur Kontrolle
von Umweltschiden. Ich personlich bin der Ansicht, daf die zusténdigen Gremien
der Vereinten Nationen bei der Ausarbeitung des Entwurftextes zu diesem Standard
auf grofle Schwierigkeiten stoflen werden. Hierfiir gibt es zweierlei Griinde. Zum
ersten scheint es eine Umsetzungsliicke zu geben zwischen dem beabsichtigten Ziel
der Mafinahmen und der Annahme durch den betroffenen Teil der Offentlichkeit zu
geben, Im Hinblick auf die ‘Umsetzungsliicke’ kann man fragen, warum wir ein

Delikt nach dem Strafgesetz ahnden sollen, wenn eine grofle Wahrscheinlichkeit
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besteht, daB die Strafe aufgrund der innewohnen Schwierigkeit einer derartigen
Aufgabe und auch aufgrund einiger bestimmten Charakteristiken umwelt-
schddlicher Handlungen nicht verhingt wird. Zweitens sind Koordinations-
anstrengungen zur Vermeidung von Uberschneidungen und einer doppelten
Ausfithrung von Arbeiten, die im Rahmen #hnlicher Projekte in einer anderen
Organisation der Vereinten Nationen bereits angefertigt worden sind, von
allergréfter Wichtigkeit. Ein integriertes System von Standards und Normen ist in

diesem Zusammenhang das entscheidende Schiiisselwort.
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Cenno Jlennsa
Crapuwmit Hay4HHA coTpyAHUK XEYHU

KOHTPOJIb HAQ BPEAOM, NPUYUHAEMHM OKPYXANIEN CPEAE, U ITPOI'PAMMA
OEBLEAUHEHHHX HALMK IO NPENOTBPAWEHUI NPECTYIIIEHUX U YI'OJIOBHOMY
IPABOCY AU,

B eBponeiickoli nepcrnekTuee ponb OOH B pasBuTHU cCUCTEeMb MexayHa-
poaHoro KoHTponss B obnacTyu BsaumTH oOKpykawllet cpeiad 6Guna go-
BOJILHO BHJjakuweiics, C Apyroil CTOPOHH, HUKaAKOro cepbes3Horo
BHUMAHUS He YAeNs/JoCh BOlpocaM OKpyxawuen cpeln A0 cepeAuHH
80-ronoB cpeau opraHos OOH, koTophe ¢opMyNIUPpYWT U pa3BMBaKT
fporpaMMe 3TOW opraHM3auMyu no npeAoTBpalleHU MpecTynieHut un
YLCOJ/OBHOMY rMpasBy.

BocbhMoOM oBbeAUHEeHHHN KOHLpecc Mo NpenoTBpaleHuio npecTynieHuin u
ofpaneHmid C HapymUTensaMu MAPUHSAN PeRoiUMK O PONKU YLOJIOBHOLO
3aKkoHoJaTenbCTBa B Jelle B3alUTH MPUPOOH UM OKpyxXawmell cpeAb. OHa
nojvepkusaeT noTpebHOCTh B HalMOHANbHHX YCOJIOBHHX BaKoHax,
M3JaHHLX A8 3aWuTe OKpyxaueii cpelAd, U Npu3HBaeT CTpaHH-YJeHH
OOH y4acTBOBaTh B OTHOCAUMXCS K HAelly MexAYHapoAHHX corame-
HUAX.

B cdepe gesrensHoct OOH o npegoTBpalleHuw nNpecTyrjieHun u
YLOJIOBHOMY MpaBy OwNO NpelycMOTPEHO Kak OAHO U3 MPUOPMTETHHX
HanpaBJieHU A[anbHeliee pPa3BUTHE HOPM U PYKOBOASUUX MNPUHLMUMOSB
KOHTpOJIs1 Ha BpeloM, [MpUYMHSEMHM OKpyXawueil cpese. MHe JAuUYHO
KaxeTcs, 4YTO KOMMeTeHTHHM opraHaM OOH npuaercs crajlkuBaThCs C
Gonbummm npobierMaMyu MpU cocTaBNeHUM TekcTa A/ 3TOLO cTaHAap-
Ta. [puYuHE [ABOsSIKME: BO-[IEpPBHX, [OXOXe Ha TO, 4YTO CyllecTBeT
npoBen MexAy oOCYuWecTBJ/ieHuMeM 3anjlaHupoBaHHOM Uenyu U NpUHSTUEM
ee TOW 4YacThbio NMyGnMkU, KOTopoi 3Tol KacaeTcsi. BEUAY yKa3aHHOrLO
MOXHO crpocuTbh cebsi, NodeMy MH [JACJIXHH JefaTh HakKa3yeMeMUu C
TOYKM BpeHUsT YILOMOBHOIO 3aKoHoJaTenhCcTBa akKTH, Korjga uMeerTcs
Gonbwas BepoOsTHOCTL, 4YTO B3HcKaHue He 6yneT MNPUBOAUTLCS B
UCrosHeHe BCJie/ICTEUE NPUCYIMX 3alaHuw TpyAHOCTeEN, a TakKkxe
U3-32 HEKOTOPHX YeTKMUX XapaKTepHUCTHUK aKTOB, BpPeAHHX AN OKpy-
Xapwen cpeldH. BO—-BTOPHX, CKOOPAUMHUPOBAHHHE YCUIUS UMEWT KpaliHe
BaxHoe 3HadeHue AN npepoTBEpaWleHuss AyOGAUPOBaHUS U JABOWHOMN
paboTH, KOTOPYW0 yXe BJOXuUAuM B rnolobHHe NpoexTH B APYLUX MecTax
B Ccdepe opraHumsauum OOH. HHTerpupoBaHHasi cuUcTeMa cTaHOAapTOB U
HOpPM ABASIETCS 34eChb KJOYeBHM CNOBOM.

CnepoBaTefibHO, OyAeT WHTepecHO 3aMeTUTh, Kakyw ¢OpPMYynMPOBKY
naayT craHgaptTy OOH rno yronosHoMy 3aKoHoJaTelbCTBY B KOHTecCTe
OKpyXawuwel cpeid ¥ KakK npobleMH ero ocyuwecTB/eHUs 6yayT npeo-
[ONeHH, ecyiM M xoraa SyAeT CYMTATECS! BHIOAHHM  BJIOKUTb PEecCYnCH
B paboTy No ero nNpoekTHPOBaHUW.. Moe nM4YHOe MHEHUe TaKOBO, YTO
obs3arensHo Tpebyercs Hanuuyue pyHAAMEHTaNbHOW CHUCTEMH MpPOBEepKU
M oOlleHKy ycnexa u 39PeKTUBHOCTHU [ipoliecca OCYyWecTB/eHUs] Mep B
3TOM CexTope.
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Mr. Hans G. Nilsson
Directorate of Legal Affairs, Council of Europe

EUROPEAN ASPECTS OF CONTROL OF
HARM TO THE ENVIRONMENT1

Introduction

The Council of Europe was founded in 1949 as a European organisation
for intergovernmental and parliamentary co-operation. Its aim is to achieve a
greater unity between its members for the purpose of safeguarding and realizing the
ideals and principles which are their common heritage and facilitating their econom-
ic and social progress. At present, the Council on Europe has 26 member States, the
23 West European democracies and now also Hungary since November 1990,
Czechoslovakia sirice February 1991, Poland since November 1991 and Bulgaria in
two weeks’ time, It can be foreseen that the Baltic States might perhaps become

members sometime this year or early next year as well as Slovenia.

The Council of Europe has moreover embarked upon a co-operation
programme with the other States in Central and Eastern Europe such as Albania and
Romania. For the time being relations with Yugoslavia are suspended. Last but not
least, co-operation with the Russian Federation and other former USSR Republics

are under way.

The conditions for the admission of a State to the Council of Europe are:
The existence of a genuine pluralistic democracy, adherence to the principles of the
rule of law and enjoyment by all persons within the jurisdiction of a state of human

rights and fundamental freedoms as embodied in our Convention on Human Rights

1) The views expressed are those of the author and not necessarily those of
the Council of Europe.
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and Fundamental Freedoms, which sets up a unique organ to control human rights
in Europe,

The Council of Europe has competence to deal with all kinds of questions
except defence matters, In practice we have also, since 1949, dealt with a number of
questions in particular within the legal field. We have drafted 145 Conventions and
Agreements which form part of the European Treaty series. Within the criminal law
field, 19 Conventions and 75 Recommendations by the Comimittee of Ministers
have been adopted. Hundreds of reports have been drafted by the European Com-
mittee on Crime Problems which is the body within the Council of Europe that has,
since 1957, discussed crime and crime policy. Perhaps most well-known among all
the Conventions are the European Convention on Extradition and the European

Convention on Mutual Assistance in Criminal Matters.

Criminal Law Protection of the Environment

There are two distinct lines of evolution, seemingly opposed to one anoth-
er but based on the same philosophy, which we may notice during the last 20-30
years in crime policy. One trend consists in the decriminalization of certain types of
offences which are not of major seriousness or dangerousness to society: the other
trend is the emergence of new offences, often linked to technological developments
in society and their close links to the economical and post-industrial society, We
need only consider offences such as computer crime, money laundering and insider
trading. Environmental crime forms part of this new class of offences which has

emerged during recent years,

Traditionally, civil law and administrative law have been the major tools
available to the legislator in the environmental field. In the civil law field, the
Council of Europe is at present terminating its work on a new Convention on com-

pensation for damage caused to the environment. The Committee which elaborated
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this draft Convention will now turn its interest over to compensation funds in the

environmental field.

But civil and administrative law is not enough, and the legislators have
increasingly become aware that criminal law has a role to play in the field of envi-
ronment. As criminal lawyers we refer often to the subsidiary role of the criminal law,
but the ultima ratio principle does not prevent the criminal law from playing a role,
in particular in respect of the most serious offences. The aim of the criminal law is to
protect the most important facets of society and the priority social interests, It has
become evident that without a healthy environment, the quality of life will decrease
and we will not be able to enjoy the fruits of life. Thus, by protecting the air, water,

soil, flora and fauna, we will not only protect the environment but also ourselves.

A general decision to elaborate criminal law norms at the European level
will entail difficult changes in crime policy at national level. In view of the trans-
frontier character of environmental pollution, and of environmental crime, it will
either be necessary to harmonize European standards in this area or at least to make
them compatible. This was why the European Ministers of Justice, when they met
in Istanbul in 1990, and on the basis of a report prepared by the German Minister of
Justice, decided to ask the Council of Europe to study the elaboration of guidelines
defining a hard core of offerces committed against the environment to which most
countries could subscribe and the possible use of so-called endangerment offences,

a particularly efficient weapon in the fight against environmental crime.

The Council of Europe started this work last year so we are only at the
beginning of a long and difficult task. We have decided to aim at the drafting of a
Convention for the Protection of the Environment through Criminal Law. It is to be
hoped that this convention can solve the issue of harmonization and simplify inter-

national co-operation in this field.

It is not easy to solve all questions simply by writing a convention, and I

do not even pretend that it is possible to do so. Administrative and civil law must
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be the most important tools in combating environmental impairment, but criminal
law will become important as the ultimate tool in the hands of law enforcement
agencies, In order for criminal law to become this tool, we must reconsider some of
our traditional thinking. in criminal law - we must become innovative without,

however, becoming adventurous,

First we must reconsider the role of criminal law as the last resort regard-
ing environmental offences. We must recognize certain types of environmental
crime as serious crime, often committed with huge profits and to the detriment of
both society at large and its individual members. Crimes'against the environment
are serious and there is no reason to treat serious environmental crime with

leniency.

Second, we must reconsider the concepts of individual criminal respon-
stbility. Environmental crime is often committed by (or within) large companies and
it is often difficult to find any individual responsible. Already a Resolution from
1977 by the Committee of Ministers of the Council of Europe recommended a re-
examination of this principle. The Committee on Ministers reconfirmed this policy

in a general Recommendation from 1988,

Third, the victims are sometimes not individuals but society at large. This
may lead to a reconsideration of crime policy aiming at the risk of the offence in-
stead of the effect which it has caused. The concrete endangerment offence requires
that the judge must establish in any given case whether a danger has actually arisen;
the abstract endangerment offence requires that the judge establish whether the
behaviour in itself presented a typical risk for the environment or human beings;
and the so-called pofential endangerment offence requires that the judge establish,
on the basis of general principles, whether the circumstances in the case could
actually be deemed to constitute a danger. All these forms of offences were in fact
already mentioned by the Council of Europe as early as in the report which is

attached to the 1977 Resolution.
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Fourth, at the level of sanctions and measures, it is necessary for the legis-
lator to prove that he or she is innovative. Here, a number of measures might be
envisaged under criminal law, The closing down of the polluting company, which
of course is an ultimate recourse, can take place in particularly serious cases. The
relationship to administrative law is shown in the sanction which consists in the
withdrawal of a licence. A so-called daily fine is practiced in certain countries,
where the judge orders the company or an individual to pay a fixed lump sum or a
certain sum per day of delay. It may be imposed by a court as a means of forcing a
debtor or an offender to perform an obligation and enable the court to ensure that its
decision is carried out, Furthermore, a court may be entitled to use the proceeds of
fines to reinstate the environment or it might order the reinstatement of the envi-
ronment, sometimes at the expense of the polluter. Further innovative sanctions
and measures include the obligation to lodge a deposit and the publication of a sen- ,

tence in an environmental crime case.

Fifth, at the level of international co-operation, states must reconsider
some of the traditional obstacles to such co-operation, For instance, is it always
necessary to invoke the condition of double punishability? Can extradition of one’s
own nationals be allowed in the most serious cases? Can transfer of criminal pro-
ceedings become a standard tool in international co-operation? Can foreign judg-
ments of confiscation be recognized as proposed by the Council of Europe Conven-
tion on Laundering and Confiscation? Can the territoriality rule be replaced by the

rule of universality in serious cases?

Criminal law is thus orienting itself towards new solutions in this particu-
larly important field of law, It should be able to demonstrate that it has the possibil-
ity to adapt itself to new solutions and new technologies. It is the well-being of our

society which is at stake.

In this context, the Secretary General of the Council of Europe greets
every initiative which is taken to stimulate a reflection in the matter, It is particu-

larly pleasant that this initiative comes from the Helsinki Institute and from the Max
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Planck Institute with which we have long standing ties and that the seminar is held
urider the auspices of the German Ministry of Justice, the Council of Europe and the
United Nations.
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M. Hans G. Nilsson
Directorat des Affaires juridiques, Conseil de ’'Europe

LES ASPECTS EUROPEENS DU CONTROLE
DU PREJUDICE SUBI PAR
L’ENVIRONNEMENT

Résumé

Dans le domaine du droit civil, le Conseil de I’Europe est en passe de
terminer son travail sur une nouvelle Convention sur ’indemnisation pour
dommage causé 4 I’environnement. Le Comité qui a élaboré ce projet de
Convention fera désormais porter son intérét sur les fonds d’indemnisation dans le

domaine de I’environnement.

Mais le droit civil et administratif ne suffit pas et les législateurs sont, de
plus en plus, devenus conscients du fait que le droit pénal a un réle 4 jouer dans le
domaine de Penvironnement, Les avocats au criminel que nous sommes renvoient
souvent au réle subsidiaire du droit pénal mais le principe ultima ratio n’empéche
pas le droit pénal de jouer un réle, en particulier dans le cas des délits les plus
graves. Le droit pénal a pour objet de protéger les aspects les plus importants de la

société et Ia protection des intéréts sociaux.

Une décision générale d’élaborer des normes de droit pénal au niveau
européen entrainera de difficiles changements dans la politique pénale au niveau
national. Vu le caractére transfrontiére de la pollution de ’environnement et du délit
en matiére d’environnement, il sera soit nécessaire d’harmoniser les normes
européennes dans ce domaine soit, au moins, de les rendre compatibles. C’est
pourquoi les Ministres européens de la Justice, lorsqu’ils se sont réunis 4 Istanbul en
1990, et sur la base d’un rapport élaboré par le ministre allemand de la Justice, ont
décidé de demander au Conseil de 1’Europe d’étudier I’élaboration de lignes
directrices définissant un noyau dur de délits contre ['environnement, auquel la
plupart des pays pourraient souscrire, et le possible rec;urs a des délits dit de mise

en péril, une arme particuliérement efficace de la lutte contre le délit en matiére
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d’environnement,

Le Conseil de I’Europe a initié son travail I’année derniére, aussi n’en
sommes-nous qu’au début d’une tiche difficile et de longue haleine. Mais nous
avons décidé de viser I’élaboration d’une Convention pour la Protection de
Penvironnement par le Droit pénal et il est & souhaiter que cette convention
permettra de résoudre le probléme de I’harmonisation et de simplifier la

coopération internationale dans ce domaine,

Mais, pour que le droit pénal soit efficace, nous devons reconsidérer
certaines de nos approches traditionnelles du droit pénal - nous devons devenir

innovateurs sans pour autant devenir aventureux.

En premier lieu, nous devons reconsidérer le role du dreit pénal comme
dernier ressort en ce qui concerne les délits relatifs & I’environnement. Nous devons
identifier certains types de délits en matiére d’environnement comme constituant un
délit grave, souvent commis avec d’énormes bénéfices et au détriment de la société
dans son ensemble et de ses membres pris individuellement. Les délits contre
’environnement sont graves et il n’y a pas de raison de prendre A la légére le délit

en matiére d’environnement.

Deuxiémement, nous devons reconsidérer les concepts de responsabilité
pénale individuelle, Le délit en matiére d’environnement est souvent commis par
(ou au sein de grandes entreprises et il est souvent difficile de trouver le moindre
responsable individuel. Déja une Résolution de 1977 du Comité des Ministres du
Conseil de I’Europe recommandait un réexamen de ce principe et le Comité des

ministres a confirmé cette politique dans une Recommandation générale de 1988,

Troisiémement, les victimes sont quelquefois non pas des individus mais
la société dans son ensemble. Ceci peut amener a une reconsidération de la politique
pénale visant A retenir le risque du délit plutét que son effet, tenant en compte des

délits concrets de mise en péril, du délit abstrait de mise en péril et du délit potentiel
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de mise en péril, Toutes ces formes de délits étaient, en fait, déja mentionnées par le

Conseil de I’Europe dans le rapport joint & la Résolution de 1977.

Quatriémement, au niveau des sanctions et des mesures, il est nécessaire
pour le législateur de prouver qu'il est innovateur. L3, un certain nombre de
mesurcs peuvent étre envisagées en vertu du droit pénal. La fermeture d’une
entreprise polluante qu, bien sfr, est un recours ultime, peut survenir dans des cas
particuli¢rement graves. La relation avec le droit administratif est montrée dans la
sanction qui consiste d retirer une autorisation, Une amende dite journaliére est
pratiquée dans certains pays, ol le juge ordonne & Pentreprise ou & 'individu de
verser une somme globale fixée ou une certaine somme par jour de délai. Elle peut
étre imposée par un tribunal comme un moyen de contraindre un débiteur ou
Pauteur d’un délit & satisfaire 4 une obligation et permettre au tribunal de s’assurer
que sa décision est exécutée. De plus, un tribunal peut étre habilité a utiliser les
produits des amendes pour rétablir I’éiat de ’environnement ou il peut erdonner son
rétablissement, parfois au dépens du pollueur, D’autres sanctions et mesures
innovatrices incluent Pobligation d’effectuer un dép6t et la publication d’une

sentence dans un cas de délit en matiére d’environnement,

Cinquiémement, au niveau de la coopération internationale, les Etats
doivent reconsidérer certains des obstacles traditionnels & une telle coopération. Par
exemple, est-il toujours nécessaire d’invequer la double responsabilité pénale?
L’extradition de ses propres ressortissants est-elle admissible dans les délits les plus
graves? Le transfert de poursuite pénales devient-il un outil standard dans la
coopération internationale? Des jugements étrangers de confiscation peuvent-ils
étre reconnus comme le propose la Convention du Conseil de 1’Europe sur le
lessivage de I'argent et la confiscation? La régle de la territorialité peut-elle &tre

remplacée par la régle de "universalité dans les cas graves?
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EUROPAISCHE ASPEKTE UBER DIE
KONTROLLE VON UMWELTSCHADEN

Zusammenfassung

Im Bereich des Zivilrechts ist der Européische Rat zur Zeit dabei, seine
Arbeit iiber eine neue Konvention iiber den Ersatz von Schiden an der Umwelt
abzuschliefien. Das Komitee, das diesen Entwurf fiir diese Konvention ausarbeitete,

wird jetzt sein Interesse auf die Entschidigungsfonds im Umweltbereich richten.

Aber das Zivil- und Verwaltungsrecht ist nicht ausreichend, und die
Gesetzgeber sind sich im gréfieren Malle der Tatsache bewuflt geworden, daf das
Strafrecht eine Rolle im Bereich der Umwelt zu spielen hat. Als Sirafrechtler
bezichen wir uns hiufig auf die untergeordnete Rolle des Strafrechts, aber das ,
Prinzip der Ultima ratio verhindert nicht, dal das Strafrecht eine Rolle spielt,
insbesondere bei den schwersten Vergehen. Ziel des Strafrechts ist der Schutz der

wichtigsten Giiter der Gesellschaft und die sozialen Interessen héchster Prioritit,

Eine allgemeine Entscheidung, die Normen des Strafgesetzes auf
europdischem Niveau zu erarbeiten, wird auf nationaler Ebene schwerwiegende
Verinderungen der Kriminalitdtspolitik nach sich ziehen. Im Hinblick auf den
grenziiberschreitenden Charakter der Umweltverschmutzung und der Umwelts-
kriminalitit wird es daher notwendig sein, die europiischen Standards zu
harmonisieren oder sie zumindest kompatibel zu gestalten. Dies ist notwendig, weil
die europiischen Justizminister, als sie sich im Jahre 1990 in Istanbul trafen und auf
der Grundlage eines vom deutschen Justizminister erarbeiteten Berichts vorbereitet
wurde, beschlossen, den Europdischen Rat zu bitten, Richtlinien auszuarbeiten, die
den harten Kern der Vergehen gegen die Umwelt definiert und die von den meisten
Léndern anerkannt werden konnten, sowie den moglichen Gebrauch der sog.
Gefihrdungsvergehen, cine besonders effiziente Waffe im Kampf gegen die

Umweltkriminalitit.



108

Der Eurcpiische Rat begann im letzten Jahr mit dieser Arbeit, so daB wir
erst am Beginn einer langen und schweren Aufgabe stehen. Aber wir haben
beschlossen, den Entwurf einer Konvention zum Schutz der Umwelt durch das
Strafgesetz anzustreben und es ist zu hoffen, daf} diese Konvention die Frage der
Harmonisierung und der Vereinfachung der internationalen Kooperation in diesem

Bereich 16sen wird.

Aber damit das Strafrecht effizient sein kann, miissen wir einen Teil unse-
res traditionellen Denkens im Strafgesetz iiberdenken - wir miissen innovativ sein,

ohne jedoch den Verlockungen des Abenteuertums zu verfallen.

Zuniichst einmal miissen wir die Rolle des Strafgesetzes als letzten Zu-
fluchtsort im Hinblick auf Umweltvergehen {iberdenken, Wir miissen erkennen,
daf} bestimmte Typen von Umweltvergehen schwere kriminelle Delikte sind, die
hiufig den Delinquenten grole Gewinne einbringen, zum Schaden der gesamten
Gesellschaft als auch zum Schaden seiner einzelnen Mitglieder, Delikte gegen die
Umwelt sind schwerwiegende Delikte und es gibt keinen Grund, sie mit Nachsicht

zu behandeln.

Zweitens miissen wir das Konzept der individuellen kriminellen
Verantwortlichkeit beriicksichtigen. Umweltkriminalitit wird oft von und innerhalb
grofler Unternehmen durchgefiihrt und es ist hdufig schwierig, verantwortliche
Individuen zu finden. Schon eine Resolution aus dem Jahre 1977 vom Ministerko-
mitee des Européischen Rates empfahl eine erneute Untersuchung dieser Prinzipien
und das Komitee des Ministers bestitigte diese Politik en einer allgemeinen Emp-
fehlung des Jahres 1988.

Drittens sind die Opfer manchmal nicht Individuen sondern die
Gesellschaft insgesamt. Dies kann zu einer Neubewertung der Kriminalititspolitik
fithren, die auf das Risiko des Vergehens abzielt, anstelle der Auswirkungen, die sie
verursacht hat und dabei die konkreten Geféhrdungsdelikte beriicksichtigt sowie die
abstrakten Gefihrdungsdelikte und die sog. potentiellen Gefdhrdungsdelikte, Alle
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diese Deliktformen wurden tatsichlich schon in dem Bericht des Européischen

Rates erwiihnt, der der Resolution aus dem Jahre 1977 beigefiigt wurde.

Viertens ist es auf dem Niveau der Sanktionen und Mafinahmen fiir den
Gesetzgeber notwendig, zu zeigen, daf} er innovativ ist. Hier kénnte man eine Reihe
von Mafinabmen ins Auge fassen, die unter das Strafgesetz fallen, z.B. die
SchlieBung einer umweltverschmutzenden Firma, was natiirlich eine duflerste
MafBnahme ist, die in schweren Fillen in Frage kiime. Das Verhiltnis zu dem
Verwaltungsgesetz zeigt sich in der Bestrafung, die in dem Entzug der Lizenz be-
steht. Eine sog, Tagesstrafe wird in einigen Lindern verhéngt, wo der Richter einem
Unternehmen oder einem Individuum die Zahlung eines festen Betrages oder einer
bestimmten Summe je Verzogerungstag auferlegt. Sie kann von einem Gericht als
Mitte] verfiigt werden, mit der ein Delinquent gezwungen wird, einer Verpflichtung
nachzukommen und sicherzustellen, daf} die Entscheidungen des Gerichts befolgt
werden. Des weiteren kann das Gericht berechtigt sein, das Mittel einer Geldstrafe
anzuwenden, um den urspriinglichen Zustand der Umwelt wiederherzustellen, oder
es kann die Wiederherstellung des urspriinglichen Umweltzustandes verfiigen,
manchmal auf Kosten des Verschmutzers. Weitere innovative Bestrafungen und
MaBnahmen beinhalten die Verpflichtung der Einzahlung eines Betrages und die

Verdffentlichung eines Urteils in einem die Umwelt betreffenden Delikt.

Fiinftens, auf dem Niveau einer internationalen Kooperation, miissen die
Staaten einige der traditionellen Hindernisse, die einer derartigen Kooperation im
Wege stehen, neu iiberdenken. Ist es zum Beispiel immer notwendig, sich auf die
doppette strafrechtliche Verantwortlichkeit zu berufen? Kann man die Auslieferung
eigener Staatsbiirger in den schwersten Fillen immer zulassen? Kann der Transfer
von Strafverfahren zum Standardmittel in der internationalen Kooperation werden?
Kann man auslindische Urteile auf Konfiszierung anerkennen, so wie es die vom
Europidischen Rat verabschiedete Konvention “Laundering and Confiscation”
vorschldgt? Kann in schwerwiegenden Fillen die Territoritétsregel durch die Uni-

versalitétsregel ersetzt werden?
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Pe3loMe BHCTYMJIEHMS! HAa TeMy:

EBPOI'EMCKUE ACIIEKTH KOHTPOMSA HAI BPEIOM, NPUYUHAEMEM
OKPYXAWIWEA CPEIE
XaHc I'. HuiAbLCOH

l[IpaBfieHne wpuanyYeckuMu fejiaMu npu CoseTe Esponu®

B obnacru rpaxaaHevoro npasa CopeT EBpornk oxadH#lBaeT CBOB
paoTy Haz HOBOM KOHBeHLMelt O KOMIeHcaluu 3a yuept, npuumMHeH-
HHM OKpyXxaluel cpene. KomuTer, BHpaboTaBuuii OCHOBHHE [10JIOXeHUS
KOHBEHLMM, celfyac yCTpeMUT CBOY B3Op Ha KOMMeHcaluuoHHHe ¢oHAH
B oBnacTy oKpyxXakueWl cpefH.

Ho rpaxaaHckoe M aAMMHACTPATUBHOE MpaBO HEeJOCTATO4YHO, M 3aKo-
HoZaTenu Bce B Gonbliel cTeneHyu CTaju CO3HaBaTh, YTO YILOJIOBHOe
NpaBo MOXeT CHLpaTh CECH pojib B ofjacTyM 3amuTH OKpyXalen
cpefs. Kak opucTH 110 YCOMOBHOMY MpaBy MH YacTo cchiaeMcsi Ha
BCNOMOraTelibHYl posik YCOJOBHOLO NpaBa, Ho NpuHuun Ultima Ratio
He MpenaTCTBYeT YIOJIOBHOMY fpaBy ULpaTh CBOK pofib, OCOGEHHO B
Haubonee TaXenwWx MNpaBoHapyuweHusx. Lens yrojosHoro npasa -
3auuTUThL Haubollee BaxHHe acnekTH ofllecTBa U MNepBooYepefHHe
couMajibHHe UHTEepecH.

Ob6ulee pelleHne BhHpaGoraTh HOPMH [1O YIONOBHOMY MpaBy Ha Espo-
feicKoM YPOBHe 3HaMeHyeT TpY/AHHe lepeMeHH B YrOJIOBHOM 3aKOHO-
jdaTenbcTBe Ha HauuoHallbHOM YpoBHe. BBuAY XapaTepa 3arps3HeHuit
oxpyxamwlleli cpelH, NPOHUKaWIMX CKBO3p LpaHUls ¥ BBUAY NpecTyr-—
JNleHuit NpoTUB OKpyXawwel cpeid, bygerT HeobxoAuMO MU YHUOULMPO—
BaTb eBpollefickMe cTaHAapTH B 3Toi obnacTU, UM Xe BO BCSKOM
cnydae caenarb UX COMOCTaBUMBMKU. 3TO CTasNo NPUYUHON TOrLO, UYTO
MUHUCTPH WoCTULUKM Ha cBoell BcTpedye B UcTambyne B 1990 r., a
TakXe Ha OCHOBaHuy parnopra LepMaHCKOro MUHUCTPaA HWCTULUKU Dpemunn
nonpocuTs CoBeT EBpONH U3Y4YUTh pa3paboTky pPYKOBOASIMMUX MMPUHLMK-
rnos, onpejgenflumMx TCpybne MNpaBoHapyllleHus, coBeplieHHHe [POTUB
oKpyxaplied cpeas, nod xoTophMy OOJIBUMHCTBO CTpaH MOXET MNOAMNu-—
caThbCsi, U Jaiolux® BO3MOXHOCTbL UCMNONb20BaThb 3aKOH O HapyWeHUsx,
cTaBsuxX Hod yrpody, Kak ocobeHHO adpeKTHMBHOe opyxue B Gopbbe
C MpecTYNAeHUsMU, KacCavWUMUCS OKpyxawlleil cpeiu.

CoBeT EBponu Hayan csow paGoTy B MNpoumioM rogy, M NO3TOMY MH
HaxoAUMCS TONbLKO B Havalle ANMHHON M TpyAHoM 3ajauu. HO Mu
pemnny HaueMMTbCS H& MIaHMpOBaHWE KOHBEHLUMU ANs 3auuTH OKpyXa-—
ey cpefd MNOCPEACTBOM YLOJIOBHOLO IpaBa, U cllejyeT HazesdThcs
Ha TO, YTO 3Ta KOHBEHLUS CMOXeT DEeuuTb BOMNPOC O FapMOHU3aLuu U
YNPOCTUT MeXAYHapoAHO® COTPYAHWUYECTBO B STOI o6lacTu.

Ho nans Toro, u4robH yroJloBHoe MpaBo cTalo 3¢deKTHUBHHM, MH
AONXHH T[epecMOTpeTh HeKoTopHe 3JIeMeHTH Hallero TpailliMOHHOro
MullileHns B obnacTy YyLOJIOBHOIO NMpaeka. MH JOMXHW cTaTh HOBaTropa-—
MU, HO He OGHTH aBaHTOpPUCTaMH.

¢ Barnsgd, BHCKasaHHHE aBTOpoM, He o6s3aTeNbHO pasnenswnrcs
CoBeTOM EBpONH.
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Bo-repBHX, MH AONXHH [lepecMOTpeTh poJib YILOJOBHOLO nNpaBa Kak
rnocnegHero npubexua B OTHOWEHUU NpaBoHaApyWeHUMN MPOTUB OKpyxa-
wien cpefbi. Mo AoONXHH NpuU3HapaTbh OT/JeNbHHE TUMNH HapyweHUN Kak
cepbe3HHe [pecTynieHusi,; 4YacTo CcoOBepliaeMbe C OLPOMHHMU MpPUOH-—
nsMM U B yumep6 kak ofulecTBy B LiefioM, TAaK UM ero MHAMBUAYaANBHHM
yjeHaM. llpecTynneHusi nNpoTHB OKpyxawuen cpeAid - cepbesHue
BOMPOCH, U HET HUKaxKoM HeobxoAUMMOCTH TpakToBaTh Cepbe3HHe
rNnpecTYrJIeHUA [POTUB OKpyXaklieli cpelll CHUCXOAUTENbHO.

Bo-BTOpHX, MH [JOJKHH [epecMOTPeTb XOHUEelUMU WHAMBUAYAIbBHON
YLONOBHOW OTBeTCTBEHHoOCTU. IlpecTynlieHue TMNPOTUB oOKpYyXawowen
cpeAn 4YacTO COBepuaeTCsi XPYMNHHMMU - NPpeanpusaTusiMu /unmM  BHYTPU
ux/, ¥ 4YacTo TPYAHO HauTuM Kakoe-nubo uHIAMBUAyalbHOE OTBET-
cTBeHHoe nUUo. YXe B pe3onwpiuu 1977 ropga, npuHATON CoBeToM
MUHUCTPOB CoBeTa EBpPONH, pexkoMeHJOBa/M [epecMoTpeTh 3TOT
MPUHUUIN, M KOMUTET MUHUCTPOB MOATBEepAUSl 3TY [OJUTUKY B pPEKo-
MeHaaluu 1988 roga.

B-TpeThux, rlocTpajaBUMMM WHOCAa SABJSIOTCH He WUHAUBUAYYMH, HO
obujecTBO B LejoM. 3TO MOXeT MNPUBECTM K repecMoTpy YLONOBHOM
rnonuTuku, uMess B BUAY PUCK [MpasBoHapylleHUss BMecTo 3ddekTa,
rnpousepeAeHHOI'O UM, MPUHMMAS BO BHMMaHME KOHKPEeTHHe HapylleHus B
CMHCJle YTCpO3H, abcrpaxTHoe NpaBoOHapylleHue, cCTaBslee Mo yrpoay,
Wiu Tak Ha3bnBaeMoe HNOTeHUualbHoe rpaBoHapywleHue, cTasbsiuee rnop
yrposy. Bce 3Tu ¢opMb npasoHapyleHuit 6HIM Ha caMoM Hefe yxe
yroMsiHyTH CoBeToM EBpond B TO Xe BpeMsi, 4YTO U B TOM panopTe,
KOTOPHY NpUNoXeH Kk pesonwouuyu 1977 roga.

B-yeTBepTHX, Ha YPOBHAX CaHKUUI U MeponpusiTUIl Ans 3akoHojaTens
HeoBxoaAuMO [noxasaTh, 4YTO OH MBJsieTCs HOBATOPOM. 34eCh LUeNHy’
psinl  MeponpusaTUil MoOXeT OHThL [peaAycCMOTpeH YONOBHHM - NpaBoM.
3AKpHTUE 3arCp3Hsouero nNpeanpusaTus, K 4YeMy, KOHedeHo, Npube-
rapT TOJNIbKD E KpallHMX cay4yasax, MoxXeT UuMeTh MecTo B ocobo
cepbe3HHX clydasax. OTHoWeHMe K aAMMHUCTpaTHBHOMY HpaBy loka3a-
HO caHKlmel, rposiensiplecsi B OT3HBE JNULEeH3UU. Tak Ha3HBeMHN
AHEeBHOM wTpad MNPaKTHKYETCss B HEKOTOPHX CcTpaHax, rae cyaAbs
npukasLsaeT MNpegnpUATHD UMAM  UMHBAUBUAYYMY 3aniaTuThs pasoByw
CyMMYy WUIM CYMMYy 3a KaxAHit JAeHb [pocpouyku. OHa MoxeT OHThb
npucyxaeHa CcYyAoM KakK CcpeAcTBO AAS NPUHYXAEHUS AJoJXHUKaA Unu
HapyuwuTess BHMOMHUTL CBOe o06s3aTelbCTBO, M JaeT CyAy BO3MOX-
HOCTH 'YTBEepAUTHLCS B TOM, 4YTO e€ro pemeHue 6yaeT BHIIOJHEHO.
Hanee cya MOXeT MCNONb30OBATh MpoUeAYPY WTPadoB AN BOCCTAHOB-
JIeHUs1 oKpyXawpuen cpelH UIUM OH MOXeT NpPUKas3aThb BOCIOJNHUTH YPOH
MHOrga 3a c4YeT. 3arpsi3HuTensi. Janee HOBATOPCKUEe caHKUUMU U
MeponpuaTUst 3akiw4yawT B cebe o6543aTelbCTBO BJIOXUTb AEMO3UT U
nybnukoBaTb NPUCOBOP MO YLOJIOBHOMY [HeJly OKpyXalkueh cpeiH.

B-rsiTHX, Ha YPOBHe MeXAYHapoAHOrLO COTpPYAHMHECTEBa rocyiapcTBa
OONXHH TMEPecMOTpeTh HEeKOTOpHEe W3 TPAAMLMOHHHX NpensiTCTBUN K
TakoMy COTpYAHuW4YecTBY. HanpuMep, Bcerga M HYXHO BO3SYXAaTh
ABOMHYI YCOJOBHYKN OTBeTCTBEHHOCTh ? MoxeT nu axcTpaauuus
CO6CTBEHHHX rpaxfaH GHTb JONYCTHMa B CaMHX CEepbe3HHX cay4asx ?
MoxeT 5Ny nepeBoA YLOJIOBHHX AaKTOB CTaTh CTaHAapTHHM opyAueM B
MeXAyHapoJHOM COTpyAHUHecTBe ? MOCYT Ay MHOCTpaHHHe cyAebHHe
NPpUIOBOpPH O KOHPUCKAUuM OuHTh MNPU3HAHH, KakK 3To npeajiaraeTcs
KOHBeHuyell CopeTa ERpofld ? MOXHO M NpaBuUio TeppUTOpPUalIbHOCTHU
3aMeHUTH MNPaBU/IOM YHUMEEPCANbHOCTM B Cepbe3HHX chyuasx ?
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ENFORCEMENT OF ENVIRONMENTAL LAW IN
THE NETHERL.ANDS1

1 The Importance of Environmental Law Enforcement

The 1990s pose great challenges for environmental policy in the Nether-
lands, and in the whole world. In order to achieve the ambitious objectives of the
National Environmental Policy Plan (NEPP, May 1989), environmental regulations
need to be strengthened und expanded and their implementation should certainly be
improved. This means that the NEPP also presents an extra challenge for enforcing

those regulations.

In the mid-1980s, Environment Minister Pieter Winsemius developed the
concept of a “regulatory chain” in the environmental policy area, The chain consists
of five links: legislation followed by standard-setting, the granting of permits or
licenses, implementation, and enforcement. All the links have a role in regulation
and all are indispensable. The chain, usually illustrated as a wheel, is powered by

policy planning.

The national, provincial, and municipal governments rely primarily on
regulation to carry out environmental policy. The regulated community has to
comply with the rules. If it does not, all of the governments’ conservation efforts are
in vain. Environmental policy and regulations would be paper tigers and the govern-

ment’s environmental policy would lose its credibility. It is therefore essential that

1) This paper does not necessarily reflect the Netherlands’ Government’s
opinion in every aspect.
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the government monitor compliance and, where necessary, take timely and approp-~
riate steps to enforce environmental regulations.

Enforcement is the last link in the chain. On the other hand, the enforce-
ment link also is the first one because enforcement practice and experience produce
incentives for legislation, standard-setting, and granting permits whenever certain

regulations turn out to be unrealistic or impossible to enforce.

Environmental regulations have to be as severe as possible, but must not
be ambiguous or unrealistic. If they are, they will be considered symbolic legisla-
tion and will result in little or no compliance. Enforcement is one of the key links in
the regulatory chain. Even so, also all the other links must function well for ad-

equate execution of environmental policies.

2 Who Have Enforcement Jobs in the Netherlands?

This question is answered mainly in the environmental laws and in the
Criminal Procedure Act and the Police Act. The police (local police forces and
general police branches) generally do a competent job of detecting environmental
violations. They are supposed to look for violations of environmental regulations,
whether they be violation of a national law, provincial law, or a municipal bylaw, or

violations of the legal requirements of an environmental permit,

Of course the police powers only apply where there is a criminal code vio-
lation, which is the case for violations of most of the environmental regulations.
Only the public prosecutor has the power to bring these cases to court. On the other
hand, the administrative authorities are responsible for monitoring compliance and

for administrative and civil enforcement.
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In the Netherlands the authority responsible for implementing a given stat-
ute or legal requirement, including the granting of permits, is entitled to enforce that
law. Therefore, under the Nuisance Act (dating originally from 1875 and amended
in 1981), the municipalities enforce that law and the permits of nearly all of the
400,000 businesses in the country. The provinces, which are the permit-granting
authority for about 3,000 big plants, including landfills, are entitled to enforce the

regulations applicable for those plants,

To make things even more complicated, however, most of the compliance
monitoring officials who work for a given administrative authority also are appoint-
ed by the Minister of Justice as special detectives for envircnmental crimes. These
officials can choose to either handle non-compliance along the administrative route
or submit a report to the public prosecutors, Police officers only have the authority

to turn reports of criminal violations over to a public prosecutor,

Compared to the municipal and provincial layers of government, the
national government enforces only a few statutes: the Hazardous Waste Act; the
Nuclear Energy Act, which deals with nuclear plants as well as radioactive fire
alarms and measuring equipment; the Mining Act; the Clean Waters Act; the Toxic
Substances Act; and product-related regulations, such as laws or regulations for sul-

fur content in fuels, chlorofluorocarbons, cadmium, automobiles, etc,

The most important environmental enforcement entities in the national
government are the Ministr); of Transport and Public Works (and Waters) (for the
Clean Waters Act) and the Environmental Inspectorate (of the Environment

Ministry).

If the authority that implements a certain statute also enforces it, it does
not necessarily mean that the processes of granting permits, setting standards under
the permits, and monitoring and enforcing compliance should be executed by the
same governmental persons or units. Most government agencies that are respon-

sible for both implementation and enforcement have adopted the view that those
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who issue permits and those who do enforcement work should be in different parts

of the administrative organization.

3 Enforcement from the 1970s to the present

In the early days of Dutch environmental policy, very little attention was
given to compliance promotion, monitoring, or enforcement. Of course in some
cases the national government, the provinces, or the municipalities undertook some
compliance monitoring and enforcement action, but this occurred only incidentally.
Furthermore, the attention to enforcement that occurred in the 1970s mostly came
from civil servants, citizens, and environmental organizations, rather than from the
elected authorities, Most public prosecutors were not interested in environmental

cases, and neither were the police,

In the beginning of the 1980s a number of environmental scandals oc-
curred. Most of these principally involved illegal dumping of hazardous waste,
While the United State “ad its Love Canal incident (1979), the Netherlands had the
Uniser case (1980-1981).

Uniser was a company that handled hazardous waste, including waste oil.
On several sites, it had polluted the soil and water of a river and an estuary. In the
1960s and 1970s the company illegally dumped large quantities of dangerous sub-
stances. Barly in 1980 a criminal investigation was begun to evaluate what one
authority called the “astonishing” pollution caused by Uniser. Some executives of
the company subsequently were sentenced to prison. The Hellinga Commission
established by the Environment Ministry, which investigated the extent of the
pollution and how it could have continued for so long, made suggestions for

improvement in both the enforcement and regulatory arenas,
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In 1983 the Hellinga Commission report on the Uniser case marked the
beginning of the second phase in the development of more uniform enforcement
mechanisms. The Ministry for the Environment decided it had become obvious that
something had to be done about the existing backlog in the enforcement area. A
program was set up to intensify the enforcement of hazardous waste regulations.
This was the Multi-Year Intensification Program for the Enforcement of the Regu-
lations on Hazardous Waste (1984-1990). The program intensified enforcement
where the Ministry ifself was responsible, and stimulated and financially supported
enforcement activities to be carried out by other authorities. Hazardous waste was

given priority under the program because of its great risks to the environment,

The Multi-Year program was also used to encourage the local police and
the public prosecutors to take a greater interest in the enforcement of environmen-
tal legislation. A conscious decision was made in Netherlands NOT to set up a sepa-
rate environmental police force. This is because the government was convinced
from the outset that the local police, being on patrol 24 hours a day and well-versed
in criminal law, could play an extremely important role in the enforcement of envi-

ronmental legislation.

The Minister founded the Environmental Assistance Team in 1985, It is
composed of special investigating officers from the Environmental Inspectorate
who investigate and prosecute environmental offences that are complicated and
wide-ranging. Members of the Team take part in inquiries by a police investigations
team that are conducted on the authority of the public prosecutor, The Team helps
not only by making available its specialized knowledge of environment matters, but
also by providing equipment arid laboratory and research facilities. It may be noted
that the activities of the Environmental Assistance Team as a spin-off definitively
stimulated the local police and the public prosecutor to take a greater interest in

environmental matters and crimes.
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4 Structuring the Enforcement

As part of its implementation of the National Environmental Policy Plan,
the Netherlands Government arranged substantial extra financial means for the exe-
cution of the environmental policy by the 12 provinces, the 670 municipalities, the
public prosecutors, judges and the police, These means were and are structural, that
is, they are provided annually and earmarked for environmental matters, such as
enforcement. For the 12 provinces, this can mean some 100 extra “full-time equiva-
lents” (FTEs); correspondingly, it can mean some 250 exira FTEs for the munici-

palities, some 25 for the public prosecutors and perhaps some 200 for the police.

Connected with this growing capacity in the enforcement area, the need
for more coherence in enforcement activities of all the responsible authorities and
agencies is also growing. At the initiative of the Environmental Inspectorate, a work-
ing group with representatives of the provinces, the municipalities and the water
boards, the police, the public prosecutors and the other four responsible State
departments (Interior, Justice, Transport and Waters, and Agriculture) was set up in

1990 to design 2 model. The main elements of this model are as follows:

- annual planning of enforcement activities by all agencies, including the
police, on the three levels of government;

- use of municipal cooperatives as the core of the enforcement implementa-
tion;

- financing the cost of enforcement on the basis of performance commit-
ments (business-like partnerships);

- establishment of structural deliberative bodies (groups concerned with
enforcement matters) at the three levels of government (civil servant plat-

forms as well as platforms for elected administrators).

The main target of the enforcement structure is to achieve the following:
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- all participants marching together within a level of government (all State
departments, all provinces, all municipalities) as well as vertical (the three
levels of government);

- realization of an integrated, multi-media approach;

- the administrative authorities on the one hand and the police and the pub-
lic prosecutors on the other marching together (not two separate circuits!);

- municipalities working together and starting doing so within a municipal

cooperative (of five to fifteen municipalities).

There are “civil servants” platforms as well as platforms of elected admin-
istrators on all of those three levels, The selected administrators platform” on State
level is formed by the National Cuordinating Committee for Environmental Law
Enforcement. The main target of the Coordinating Committee is monitoring and
stimulating the implementation of the enforcement structure, as described above, at
all three levels of government. The Committee also seeks to detect bottlenecks and

to suggest solutions (e.g. preparing an enforcement structure manual).

The members of the Coordinating Committee are equal, everyone retain-
ing his or her own responsibility and authority. Through this process, systematic
and programmed cooperation among all the enforcement participants is promoted,
Furthermore, each individual participant tends to carry out its own enforcement

activities in a more systematic way.

5 The Process of Enforcement

1t is difficult to give the term “enforcement™ an overall definition, and so

instead we will mention a number of elements of which enforcement consists,

The first element is the initial visit of a compliance monitoring official or

a local policeman to a factory or company. In many cases, this first visit wiil be
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informational: the official explains the environmental regulations that are appli-
cable to the fucility or finds that it should have a new permit or should incorporate
certain procedures in its production process. The inspector announces that he or she
will return at a certain time; meanwhile, the factory will have to take action in order

to comply with the regulations,

The second visit to the factory is a real compliance monitoring visit. The
official now really checks whether the facility is in compliance or not, If it is not,
procedures necessary to ensure compliance are initiated. In the Netherlands, as in
other countries, there is the option to handle the case administratively, a process that
eventually can result in an administrative decree, Another option is criminal pros-

ecution, which could result in criminal penalties, including imprisonment.

The third option, civil action, is based mostly on tort law and leads to a
verdict by a civil judge. Of course an vdministrative decree, a criminal verdict, or a
civil verdict can also be a “paper tiger” if not carried out. In our view, enforcement
{compliance monitoring and enforcement) covers all these activities from the first

visit up to the actual execution of decrees and verdicts,

Note that in, or rather, after compliance monitoring by civil servants in
most cases a decision can be made either to go the administrative, the civil or the
criminal way of enforcement, In our opinion, it is important to choose explicitly
either administrative action, civil action, or criminal action, or a combination, and
only choose on the basis of efficiency or effectiveness reasons. So no dogmas! Note
also that police officers basically do not have a choice whether the case should be
pursued by the criminal, the civil or the administrative path: for them it always has

to be the criminal path.

In the Netherlands environmental measures aimed at sources of pollution
are as much as possible drawn up as a set of multi-media measures. Especially since
the mid-1980s the various policy makers and law makers believe that a multi-media

approach to a type of industry as well as an individual company is better than an
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approach targeting each environmental sector separately, This is also applicable in
compliance monitoring and enforcement: they become more effective and efficient.
Sometimes a multi-media approach is not possible, for instance for practical rea-
sons, In that case it is of particular importance that monitoring officers, working at
one of the enforcing agencies, confer with others that are in charge of the com-

pany’s other environmental compartments and laws,

A multi-media or “integrated” approach not only applies for environmen-
tal and technical reasons, it also helps in getting the optimal coordination between
the criminal and the administrative authorities. They should be on speaking terms,
should inform each other and should, whenever possible and useful, work together

in order to get the best result for compliance and for the environment.

6 Tools for Enforcement

As shown above, regulation is one way an environmental policy can be
realized - if the regulated community complies with the reguiations. The authorities

have a set of “instruments” or tools at their disposal to promote compliance.

Providing adequate information for the regulated community is another
way, as is subsidizing certain firms or enforcement projects or promoting an inter-
nal company environmental management system. They all are applicable to the
situation in the Netherlands, However useful and necessary all those instruments
are, there always exists an absolute need for compliance monitoring and enforce-

ment of the regulations by the government.

The various authorities enforce the environmental regulations in a number
of ways, First, most compliance monitoring and enforcement activities in the Neth-

erlands do not result in lawsuits, That means that most cases are solved before they
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would have been taken to court, The Netherlands, generally speaking, are not part-
icularly fond of suing people and businesses. As shown above, in most cases there
is a possibility to choose whether or not the case will be enforced by administrative,

civil, or criminal law,

Administrative tools

The administrative enforcement route can result in administrative penal-
ties to discourage illegal activities, Administrative fines of the magnitude of those
in the United States are unknown to the Netherlands’ administrative system. It is
only since 1981 that the Nuisance Act has provided for penalty payments. A
municipality may require a company to pay, for example, 1,000 guilders (USD 500)
for each day it is in breach of the regulations after the date of the issuance of the
administrative order. This has proved to be a rather effective weapon, particularly
in the case of companies that fail, for example, to install a certain piece of technical
equipment to limit emissions into the air or into the water, In the fall of 1990 this

new administrative instrument was inserted in all environmental laws.

Another, and harsher, penalty that may be imposed under administrative
law is the partial or complete closure of a plant or business. In many cases, how-
ever, this is too drastic a measure, especially when the offenses are relatively minor.
The procedure is, moreover, complicated by all manner of appeal options. In

practice, closure is a penalty that is hardly used.

Furthermore, the administrative authorities have the long existing instru-
ment of administrative coercion: the administration has the right, at the cost of the
noncomplier, to install in the plant whatever the company should have installed
itself or to remove anything the plant should have removed itself. This is a course of
action that can only be used in a very careful way and in complete harmony with the
set criteria, such as proportionality between the infringement and the government’s
intervention. If not, the supreme administrative organ, the State’s Council, which
acts as an independent administrative judge, will order the administration to pay for

all the damages.
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Civil tools

In the Netherlands, civil law is increasingly used to counter violation of
environmental legislation. Successful prosecutions have been brought against com-
panies guilty of soil pollution (illegal dumping) in the past. More than 130 suits
against such businesses have been brought before the courts. The fact that the author-
ities systematically prosecute any offender who does not proceed to clean up the
results of his or her own violation has a two-fold effect. The number of cases of
voluntary soil cleanups has increased enormously, and Dutch industry as a whole is
now working on a plan whereby it will systematically identify and clean up all pol-
luted industrial areas. The threat of a special levy to form the equivalent of an Ameri-
can “Superfund” to clean up hazardous waste sites also helped in this respect.
Secondly, the knowledge that infringements of environmental laws may prove very
costly has a high preventive effect: businesses are generally becoming more cau-

tious about taking risks with the environment.

It has also proved effective in practice to resort to civil law where, for
example, toxic waste has been imported illegally. This type of civil action is also
used quite frequently in combination with criminal proceedings, when the object is,
for example, to stop without delay the illegal storage of dangerous substances or
toxic waste. With this process, there is no need to await the end of lengthy criminal
proceedings to put an end to abuses. As stated previously, however, most problems

of non-compliance often can be and are solved without bringing the case to court.

Criminal law tools

In respect of criminal enforcement, most of the sectoral environmental
acts (such as the Nuisance Act, the Waste Act, the Hazardous Waste Act, the Clean
Waters Act, the Air Pollution Act, the Pesticides Act and ths Manure Act) are
placed under the Economic Offences Act (WED). This act defines the offences of
most environmental a{s. Moreover, this Economic Offences Act contains certain
special coercive measures. This Act can therefore be seen as a special eriminal act

on economical offences (including environmental offences) with regard to the gene-
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ral Criminal Code and Criminal Procedure Code. The main sanctions of the Econo-

mic Offences Act are imprisenment and fine (section 6 of the WED).

The maximum sanction in case of intentional offences under this law is at
present two years imprisonment; a proposal to increase the existing maximum-
penalties (imprisonment and fine) is now prepared at the Ministry of Justice. Also
sanctions such as forfeiture of objects and claims is possible (section 7 of the
WED). In addition, the Economic Offences Act contains certain special sanctions

(section 8 of the WED). Mention may be made of the following:

- the obligation to pay a sum equivalent to the economic advantage the
offender has derived from his or her illegal conduct;

- the obligation to restore what is illegally done (for instance clean a plant),
or to do what has illegally been neglected; and

- closing of the factory or company for at most one year.

Another important possibility contained in the Economic Offences is the
provisional measure, which can be used by the public prosecutor or the judge in
serious cases where immediate intervention is necessary (sections 28 and 29 of the
WED). However, until now this provision has not been applied frequently in envi-

ronmental cases.

The Economic Offences Act also contains (beside the normal provisions
of the Criminal Procedure Code) some special coercive measures, Especially
important in the field of environmental crime are (sections 18 through 23 of the
WED):

- the requirement to provide investigating officials, etc., access to plants if
necessary;
- the requirement to submit documents and files, etc., for inspection; and

- the requirement to draw samples.
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Beside the provisions in the Econemic Offences Act in the field of crimi-
nal provisions on environmental crime, we may mention two articles in the Crimi-
nal Code which have existed in the present form since 1989 (sections 173a and b).
These provisions aim at the most serious environmental offences: intentionai or
negligent pollution of soil, air or water that causes real danger for human life or
public health, The maximum sanction in these cases is 12 or 15 years imprisonment.

It will only be a surprise that up till now these articles are applied only a few times.

7 Criminal Enfercement in the Netherlands

We end with some special remarks on the position or role of criminal law
in the enforcement of environmental law in the Netherlands. As the title of this
seminar indicates, the study of “the policy of criminal law in the protection of nature
and the environment” in the diverse European countries is the main purpose of this

seminar.

First, to indicate which place criminal law has in the enforcement of envi-
ronmental law in Netherlands, it is good to make clear that from the viewpoint of

the police a distinction is made between:

- serious and sometimes organized eunvironmental crime (for example il-
legal dumping of hazardous waste and fraud); and

- frequent but less serious environmental crime.

Needless to say, the police and public prosecutor are predominantly in-

volved in the cases of the first type of environmental crime mentioned.

The second form of crime, however, has a different status. In cases of this

type primary responsibility rests with the administrative authoritics. We already
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described how this operates. However, if administrative possibilities are practically
non-existent, inadequate and/or exhausted, prosecution is to be considered. In these

cases the penal provision functions as the “gorilla in the closet”.

As pointed out before, criminal law in the Netherlands gives certain pos-
sibilities and requirements in the field of the enforcement of environmental law:
diverse coercive measures can be operated, in urgent cases certain provisional meas-
ures can be taken and various common as well as special sanctions.can be imposed,
and the public prosecutor {not in the least because of his or her independent position
with regard to the administrative authorities) and the police can play a useful role in
the enforcement of environmental law, as a supporting, complementing, stimulating
and sometimes correcting partner of the administrative authorities. Besides, the
police and public prosecutors have their customary role in combating serious envi-
ronmental crime. It is clear that in this enforcement strategy good cooperation and
coordination between all parties participating in the enforcement of environmental

law is indispensable.

In the light of the foregoing, the “Dutch concept” of enforcement of envi-

ronmental law can be characterized in a few key words as follows:

- integral approach;

- participation in enforcement, beside administrative authorities, of the
regular police and prosecution authorities;

- tendency to cooperation and cohesion of enforcement activities by the
administrative authorities and police and prosecution authorities;

- tendency to approach enforcement in accordance with plans;

- criminal law is no ultimum remedium; it is one of the tools used in obtain-

ing compliance.

One final remark. The concept and structure we pointed out in the Nether-
lands is practically speaking still in its infancy. Problems around unwilling admin-

istrative authorities, condoning, lack of coordination, insufficient knowledge or
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interest by the police, etc., still occur. There is still a lot of work to be done! On the
other hand, much work has been done already, and all of the enforcing partners are

going in the same direction.
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MISE EN APPLICATION DU CODE DE
L’ENVIRONNEMENT AUX PAYS-BAS

Résumé

Afin de mettre en oeuvre la politique de ’environnement, les autorités
nationales, provinciales/régionales et municipales utilisent des instruments comme
les subventions, les taxes, les services relatifs & ’environnement, la publicité etc.,
mais elles s’appuient principalement sur la réglementation. La communauté
réglementée doit se conformer aux régles. Si elle ne le faisait pas, toute la politique
du gouvernement en matiére d’environnement serait vaine; les réglement seraient
des tigres de papier, la politique du gouvernement perdrait sa crédibilité. C’est
pourquoi il est essentiel que le gouvernement procéde au suivi de la conformité et
prenne, le cas échéant, des mesures opportunes dans le temps et appropriées pour

faire appliquer les réglementations en matiére d’environnement.

Aux Pays-Bas, I’autorité responsable de I'application d’une loi donnée ou
de toute autre disposition légale, notamment la délivrance de permis, est habilitée &
faire exécuter - administrativement ou civilement - cette loi. Cela signifie que les
670 municipalités sont responsables de ’application des réglementations et des
permis de la quasi totalité des 400,000 entreprises d’affaires et usines opérant dans
le pays. Les 12 provinces sont habilitées & faire appliquer les permis pour les
quelques 3000 usines plus importantes, y compris les décharges. En comparaison,
une part relativement mineure des activités de mise en application sont effectuées
par I’administration nationale: La Loi sur les Pesticides, la Loi sur les Substances
toxiques, la Loi sur I’Energie nucléaire et certains éléments de la Loi sur les Déchets
dangereux ¢t de la Loi sur les Eaux pures. La police et le Ministére public ainsi que

de nombreux fonctionnaires chargés de la surveillance de la conformité, désignés
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par le ministre de la Justice & titre d’enquéteurs spéciaux pour les délits dans le
domaine de ’environnement, sont habilités & faire appliquer toufes les normes, tous

les réglements et permis 13 ol 1’exécution pénale est appropriée.

Dans la plupart des administrations nationales et provinciales des Pays-
Bas, ainsi que dans la plupart des grandes villes ou des coopératives municipales, le
point de vue a été adopté que les fonctionnaires qui délivrent les permis et ceux qui
ont la charge de les faire appliquer devraient étre des volets différents de

’organisation administrative,

Aux premiers jours de la politique néerlandaise en matiére
d’environnement (vers 1970), trés peu d’aitention a été accordée a la promotion de
la conformité, au suivi de I’exécution. Au début des années 1980, un certain nombre
de scandales, relatifs A D’environnement, se sont produits. Il s’agissait
principalement pour la plupart, de décharges illégales de déchets dangereux. Les
autorités ont commencé 4 réaliser qu’elles se devaient de faire quelque chose pour

faire appliquer leurs propres réglementations.

Le ministére de I’Environnement a établi un programme visant a
intensifier la mise en application des réglementations relatives aux déchets

dangereux par le ministére ainsi que par d’autres niveaux de 1’administration.
p

Ce Programme pluriannuel d’intensification (1984-1990) a également été

utilisé pour encourager la police locale et le Ministére public a s’intéresser

davantage aux questions et aux délits relatifs & ’environnement.

A I’époque, la décision avait été prise de NE PAS instaurer une force de
police distincte en matiére d’environnement (ainsi que ’avait suggéré un comité);
la police locale, patrouillant 24h sur 24 et trés versée dans le droit pénal, pourrait
certes jouer un rdle important dans les questions d’environnement. Afin d’aider la
police, le ministére de I’Environnement a créé une Equipe d’assistance en matiére

d’environnement, composée du personnel de I’ Inspection de ’environnement, qui
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peut aider et aide la police et le Ministére public dans I’examen des affaires pénales.

Les années 1990 lancent un grand défi 4 la politique de ’environnement
aux Pays-Bas et dans le monde entier. Afin d’atteindre les ambitieux objectifs
inscrits dans le Plan de la politique nationale de ’environnement (mai 1989), les
réglementations en matiére d’environnement doivent étre renforcées et élargies, et
elles doivent, certainement, étre mieux appliquées. Il s’ensuit un défi
supplémentaire en vue du renforcement de ces réglementations. En liaison avec ce
Plan, des moyens financiers substantiels ont été accordés par le gouvernement aux
municipalités, aux provinces, au Ministére public et & la police. Ces moyens
financiers, prévus pour une période de plusieurs années, sont accordés sur une base
annuelle; ils sont exclusivement réservés aux questions relatives a I’environnement.
En liaison avec cette extension de la capacité, il existe un besoin croissant de
coordination des activités de tous les acteurs, notamment cing ministéres nationaux
(Intérieur, Justice, Transport et Travaux publics (et Eaux), Agriculture et
Environnement). A P’initiative de ’Inspection de I’environnement, un modéle a été
concu en 1990 par un groupe de travail réunissant des représentants de toutes les
agences et des ministéres, y compris la police et le Ministére public, ce modéle

comporte des éléments comme:

- la programmation annuelle par toutes les agences/autorités qui participent
4 la mise en application du code de I’environnement (la police et le
Ministére public compris), aux trois niveaux de I’administration;

- des  plates-formes délibératives structurelles - (plates-formes de
fonctionnaires ainsi que plates-formes pour des administrateurs élus) a
tous les trois niveaux de I’administration;

- le noyau de la mise 3 exécution sera fournipar les syndicats

intercommunaux (cinq & quinze municipalités travaillant ensemble).

Les principaux objectifs de cette structure d’exécution, qui devrait &tre

appliquée et rendue opérationnelle avant 1990, sont:
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tous les participants travaillant ensemble 2 la planification et procédant au
suivi de la conformité et de ’exécution;

la réalisation d’une approche intégrale, multimédia,

les autorités administratives, d’une part, et le Ministére public, d’auto part,

faisant route commune (au lieu de deux circuits distincts).

Les instruments administratifs pour ’exécution sont:

les paiements d’amendes administratives (pour chaque violation ou pour
chaque jour pendant lequel ’entreprise ne se conforme pas aprés intima-
tion d’un ordre administratif);

la fermeture partielle ou compléte d’une usine;

la contrainte administrative;

le retrait du permis.

Instruments civils; basés sur la loi sur les infractions. Deux types de cas se

produisent aux Pays-Bas:

des cas contre les entreprises qui se sont rendues coupables de pollution du
sol (décharge illégale) dans le passé; I’administration nationale leur
réclame des dommages;

des cas contre des entreprises pour interdire ou pour exiger certaines
activités, afin de leur demander de se conformer aux réglementations sur

I’environnement.

Instruments pénaux: la plupart des décrets sectoriels sur 1'environnement

- en ce qui concerne ’exécution pénale (sanctions et mesures de contrainte

spéciales) - relévent de la Loi sur les délits économiques. Les principales sanctions

I’emprisonnement;

I’amende;
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- I’obligation de verser une somme équivalente a 1’avantage économique
que le fautif a tiré de sa conduite illégale;
. I’obligation de restaurer/préserver;

- la fermeture de I’usine/I’entreprise pour un an au plus.

De plus, certaines mesures provisoires peuvent immédiatement &tre prises
par le procureur et par le juge. A c6té des mesures de contrainte, la Loi sur les délits

économiques prévoit certaines mesures coercitives spéciales, comme:

- Pexigence d’avoir accés aux usines;
- I’exigence d’obliger des personnes & montrer des documents et des
fichiers etc. pour inspection;

- ’exigence de prélever des échantillons.

Exécution pénale: considérant la place du droit pénal dans [’application
des dispositions du code de ’environnement, la distinction suivante est faite aux

Pays-Bas:

- délit grave (parfois organisé) contre I’environnement;

- souvent le cas, un délit moins grave contre ’environnement.

Evidemment la police et le Ministére public sont principalement impliqués
dans les cas qui relévent du premier type, Dans les cas qui relévent du second type,
la responsabilité reste aux autorités administratives, Si les possibilités administrati-
ves sont inexistantes, inadéquates et/ou épuisées, la poursuite doit étre envisagée; la

disposition pénale joue le role du “gorille dans le placard”.
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DURCHSETZUNG VON UMWELTGESETZEN IN
DEN NIEDERLANDEN

Zusammenfassung

Zur Durchfiihrung einer Umweltpolitik benutzen nationale, provinziale
und kommunale Verwaltungen Instrumente wie Unterstiitzungen, Steuern,
Umweltdienste, Offentlichkeitsarbeit usw., stiitzen sich aber in erster Linie auf
Vorschriften, Die regulierte Gemeinschaft hat die Vorschriften zu befolgen. Wenn
sie dies nicht tut, wiire die Umweltpolitik der Regierung nutzlos, die Vorschriften
wiren Papiertiger und die Politik der Regierung wiirde ihre Glaubwiirdigkeit
verlieren. Es ist deshalb von entscheidender Bedeutung, daf3 die Regierung die
Einhaltung der Vorschriften kontrolliert und, wenn erforderlich, rechtzeitig die

geeigneten MafBnahmen zur Durchsetzung der Umweltvorschriften unternimmt.

In den Niederlanden ist die Behorde, die fiir die Durchsetzung bestimmter
Vorschriften oder eines gesetzlichen Anspruches - einschlieBlich der Erteilung von
Genehmigungen - verantwortlich ist, berechtigt, die Durchsetzung dieses Gesetzes
zu erzwingen - auf behérdlichem oder zivilrechtlichem Wege. Das bedeutet, daf} die
670 Gemeinden fiir die Durchsetzung der Vorschriften und filr die Genehmigungen
fast aller der 400.000 Firmen und Werke des Landes verantwortlich sind. Die 12
Provinzen sind zur Durchsetzung der Genehmigungsauflagen fiir die etwa 3000
groferen Werke einschlieflich der Landauffiillungen verantwortlich, Nur ein
relativ kleiner Teil der Durchsetzungsaktivititen fillt in den Verantwortungs-
bereich der nationalen Regierung: das Pestizidengesetz, das Gesetz iiber toxische
Substanzen, das Kernenergiegesetz und Teile des Gesetzes liber gefithrlichen Abfall
sowie das Gesetz zur Wasserreinhaltung, Die Polizei und die Offentlichen
Staatsanwiilte, und eine Reihe von Beamten zur Uberwachung der

Gesetzesbefolgung, die vom Justizministerium eingesetzt werden, sowie spezielle
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Detektive zur Bekiimpfung der Umweltskriminalitit, sind bevollmichtigt, die
Befolgung sdmtlicher Standards, Vorschriften und Genehmigungen mit ihren

Auflagen zu erzwingen, wo eine Durchsetzung nach dem Strafrecht angebracht ist.

In den meisten Departementen der nationalen und provinzialen
Verwaltungen der Niederlande ist man, ebenso wie in den meisten grofien Stidten
oder kommunalen Kooperativen, der Ansicht, dal die Beamten, die
Genehmigungen erteilen und jene, die die Durchsetzung der Bestimmungen

erzuyingen, in anderen Teilen des Verwaltungsapparates arbeiten sollten.

In der Anfangsphase der niederliindischen Umweltpolitik (etwa 1970), hat
man der Férderung der Compliance, der Uberwachung und der Durchsetzung nur
wenig Beachtung geschenkt, Zu Beginn der 80er Jahre gab es eine Reihe von
Umweltskandalen. Bei den meisten von ihnen handelte es sich um illegale
Ablagerungen gefihrlichen Miills. Die Beh6rden begannen zu erkennen, daf} sie
etwas unternehmen muften, um die Durchsetzung ihrer eigenen Vorschriften zu

erzwingen,

Das Umweltministerium hatte ein Programm gestartet, um die
Durchsetzung der vom Ministerium und von anderen Verwaltungsebenen

erarbeiteten Vorschriften fiir gefihrlichen Abfall zu erzwingen,

Dieses Intensivierungsprograrnm, das sich iiber mehrere Jahre erstreckte
(1984-1990), wurde auch dazu benutzt, die lokale Polizei und die Staatsanwiilte zu
ermutigen, den Umweltfragen und der Umweltkriminalitit eine groBere

Aufmerksamkeit zu schenken.

In jenen Tagen hatte man beschlossen, KEINE separate Umweltpolizei
einzurichten (wie dies von einem Komitee vorgeschlagen worden war): die ortliche
Polizei, die 24 Stunden am Tag auf Streife ist und sich im Strafgesetz auskennt,
kénnte in Umweltfragen in der Tat eine wichtige Rolle spielen. Um der Polizei zu

helfen, richtete das Umweltministerium ein Unterstiitzungsteam  fiir
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Umweltangelegenheiten cin, das sich aus Mitarbeitern des Inspektorates fiir
Umweltfragen zusammensetzt, und das der Polizei und dem Staatsanwalt bei der

Behandlung von kriminellen Féllen hilfreich zur Seite stehen kann.

Die 90er Jahre stellen fiir die Umweltpolitik in den Niederlanden, und in
der ganzen Welt eine grofie Herausforderung dar. Um die ehrgeizigen Ziele des
Nationalen Planes Umweltpolitik (Mai 1989) zu verwirklichen, miissen die
Umweltvorschrifien gestiirkt und ausgedehnt und sicherlich auch effizienter
umgesetzt werden. Dies stellt eine besondere Herausforderung hinsichtlich der
Durchsetzung dieser Vorschriften dar. In Verbindung mit diesem Plan sind den
Gemeinden, den Provinzen, den Staatsanwiilten und der Polizei betrichtliche
finanzielle Mittel gewihrt worden, Diese Zahlungen sind fiir eine Dauer von
mehreren Jahren vorgesehen und werden auf jihrlicher Basis gewihrt; sie diirfen
ausschlieBlich fiir Unweltangelegenheiten eingesetzt werden. In Verbindung mit
dieser Kapazitiitsausweitung besteht ein sich vergréfernder Bedarf fiir eine
Koordinierung der Aktivititen aller Beteiligter, einschlieBlich der fiinf nationalen
Ministerien (das Innenministerium, das Justizministerium, das Ministerium fiir das
Transportwesen und fiir Offentliche Bauten, das Landwirtschafts- und das
Umweltministerium), Auf Initiative des Umwelt-Inspektorats wurde 1990 in einer
Arbeitsgruppe mit Repriisentanten siimtlicher Instanzen und Ministerien,
einschliefilich der Polizei und der Staatsanwaltschaften ein Modell entworfen.

Dieses Modell enthiilt Elemente wie:

- jéhrlich auf den drei Verwaltungsebenen zu erarbeitende Programme
simtlicher Instanzen/Behérden, die an der Durchsetzung von
Umweltgesetzen beteiligt sind (einschlieflich der Polizei und der
Staatsanwillte);

- beratende Plattformen auf allen drei Verwaltungsebenen ( Beamten-
plattformen sowie Plattformen fiir gewiihlte Vertreter der Verwaltung);

- der Kern der Maflnahmen fiir die administrativ erzwungene Durchsetzung
wird von den kommunalen Kooperativen durchgefiihrt (es arbeiten fiinf

bis fiinfzehn Gemeinden zusammen),
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Dieses Arrangement zur Durchsetzung der Umweltgesetze, das vor 1995

realisiert und intakt sein sollte, hat in erster Linie folgende Ziele:

- alle Beteiligten sollten bei der Planung und der Ausfilhrung der
Compliance-Uberwachung und der Erzwingung der Gesetzesbefolgung
aufeinander zugehen,;

- Realisierung einer integralen, multiformen Herangehensweise;

- die Verwaltungsbehorden einerseits und die Polizet und die
Staatsanwaltschaften andererseits sollten gemeinsam marschieren (keine

zwel getrennten Kreise!)

Administrative Mittel zur Durchsetzung der Gesetzesbefolgung:

- administrative Strafgebiihren (fiir jede Gesetzesverletzung oder fiir jeden
Tag, an dem das Unternehmen behordlichen Anordnungen nicht
nachkommt);

- teilweise oder komplette Schliefung eines Werkes;

- administrative Erzwingung;

- Widerrufung der Betriebsgenehmigung.

Zivile Mittel; basierend auf dem Schadensersatzrecht, In den

Niederlanden kommen zweierlei Fille vor:

- Verfahren gegen Unternehmen, die sich in der Vergangenheit der
Bodenverschmutzung schuldig gemacht haben (illegale Miill- oder
Abfallablagerung); die nationale Regierung erhebt Schadensersatz-
anspriiche gegen sie;

- Verfahren gegen Unternehmen, um bestimmte Aktivititen zu verbieten
oder zu verlangen, um zu erreichen, da8 sie in Ubereinstimmung mit den
Umweltbestimmungen arbeiten.

Mittel nach dem Strafrecht: die meisten der sektoralen Umwelt-

bestimmungen sind - im Hinblick auf ihre Durchsetzung (Sanktionen und spezielle
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erzwingende Mafinahmen) - unter dem sog. “Economic Offence Act” plaziert. Die

wichtigsten Strafen sind:

- Gefdngnisstrafe;

- Geldstrafe;

- die Verpflichtung, eine Summe zu bezahlen, die dem Okonomischen
Nutzen entspricht, die der Straffillige aus seinem -illegalen Verhalten
gezogen hatte;

- Verpflichtung zur Wiederherstellung/Erhaltung;

- SchlieBung der Fabrik/des Werks fiir hochstens ein Jahr;

Dariiber hinaus konnen von einem Staatsanwalt oder einem Richter sofort
bestimmte einstweilige Mafnahmen ergriffen werden. Neben den allgemeinen
erzwingenden Mafinahmen enthilt der “Economic Offence Act” bestimmte spe-

zielle erzwingende Mafinahmen, so z.B.

- Zutritt zu Fabriken und Anlagen;
- Verpflichtung von Personen, Dokumente und Unterlagen usw. fiir Inspek-
tionszwecke vorzuzeigen;

- Entnahme von Stichproben.

Erzwingung nach dem Strafrecht: Im Hinblick auf die Rolle des Straf-
rechts bei der Durchsetzung des Umweltgesetzes wird in den Niederlanden fol-

gende Unterscheidung getroffen:

- schwere (manchmal organisierte) Umweltkriminalitit;

- gelegentlich vorkommende, nicht so schwerwiegende Kriminalitét.

Offensichtlich sind Polizei und Staatsanwilte in erster Linie mit Féllen der
ersten Kategorie beschiftigt. Fille der zweiten Kategorie fallen vor allem in den
Verantwortungsbereich der Verwaltungsbehtrden. Gibt es keine administrativen

Mittel, oder wenn sie nicht angemessen und/oder ausgeschopft sind, ist gine straf-
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rechtliche Verfolgung in Erwigung zu ziehen, Die strafrechtlichen Mafnahmen

wirken wie der “Gorilla auf dem Klo"',
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Hoxnag XaHca JlepeBpa, MUHMCTEPCTHO MO XUMAUUWHOMY CTPOUMTENbLCTBY,
$dU3NYeCKON MnaHUPOBKE U OKpyXawilei cpefile, U XeHka BarrTens,
genapraMeHT wcTuuuu onnaHauu.

9roT HoKknapg He obsi3aTeflbHO OoTpaxaeT BO BCeX OTHOWEHUAX MHeHue
roJinaHgcKoro rnpasuTeNbCcTBA.

NPYUMEHEHUE 3AKOHA OB OKPYXAWIWEW CPEAE B TOJUIAHAUM
o] PESHME

B nNpoBefeHuy CBOI MOJAUTUKM oOKpyxawuell cpeldH, HauuoHalbHOM,
NpoBKHUKMANTBHON M MYHUMLMNANBHOW, NMpaBUTes/bCTBA UCMOJbL3YNT Takue
cpeacrea, Kak cybcuaun, Hanoru, obciykuBaHUe oKpyXawuwen cpead,
CnacHocTh M T.M., HO [pexie Bcero OHU OMUPAKNTCS Ha
peryiupoBaHue, PerynvposaHHoe o6WeCTBO AOJIKHO TOAYUHSITHCS
npaeunaM. EcnuM OHO He 6yldeT 3TOro pAenaTh, TO BCS MOJNMTUKA
OKpyxXamwleyl cpeiH, nNpoBoauMas MpaBuTenscrsoM, OyAeT HanpacHa,
MocTaHOBJIEHUS MpeBpaTATcsi B OyMaxHHX THULCPOB, NOJMTUKA MpaBu-
TenkCcTBa NorepsieT pgosepyue. [[oaToMy CyueCcTBEHHO, YTO nNpaBuUTeNb-
crBo HabnwjaeT 3a corjacueM M MNpuHUMaeT, LAe 3TO BO3MOXHO,
CBOeBpeMeHHHe U HYXHHe MepH [A/s NpuMeHeHUusl NnocTaHoBJIeHuN no
oKpyxalwen cpege.

B ToanaHauM BllacTh OTBeTCTBEHHa 3a [pUMeHeHWe TOro MU MHOro
cTaTyTa MAM MHOLO 3aKoHHoro TpebomaHusi, BKjwYasi Bhaady paspe-
WeHu, uMeeT MpaBoO MNpMUMEHsITb B aAMMHMUCTPATHBHOM MNopsiike UM Mo
rpaxJaHCKOMY NpaBy 3TOT 3aKoH. 3TO 3HAYUT, 4TO 670 MyHMUMUNATIU-
TeTOB OTBETC.BeHH 3a rNpMMeHeHMe TOoCTaHOBJIeHUN KU paspelleHuN ANsA
nouTnM Bcex 400.000 TOProBHX NpPeAnpPUSTUN UM 3aBOAOB CTPAaHH. 12
NpPOoBMHLUMI MMEWNT NpaBo BHAABATh paspelleHUs npubnusuresibHo 3.000
Haubonee KpynNHHM 3aBogaM, BKiyas noaxoad K OGepery. Juub
CpaBHUTeNbHO HeGonblas 4YacThb NPUHYAUTENIbHHX AeNCTBUIl ocyllecT-
B/ISeTCS HaUMOHAaJIbHHM NpaBUTeNbLCTBOM: [OCTaHOBJIEHNe O CpeAcTBRax
Anst GopbbH C BpeauTeNsiMM, MOCTaHOBJIEHUE O SAAOBUTHX BellacTBax,
NoCcTaHOBJIEHUEe O SAepHOW 3Hepruu, HeKoTopHe HacTU lNocTaHOBAeHUs
o6 onacHHx BHOpocax ¥ NocCTaHOBJeHMe O MUCTHX BoAax. Nonuuus u
rpokypaTypa, W onpe/lelieHHoe YUCIO KOHTRONMPYWRIWUX ClyxXawux,
Ha3HadeHHHX MuHUCTepCTBOM CTULUMM B KauecTBe crieuualibHHX
AeTeKTUBOB [0 TripecTYIUIeHUsIM [MPOTUE oKpyxXaluel cpedd, HuMewT
rnpaso NpMMeHsiTb BCe CTaHAAPTH, [OCTaHOBJEHUR U pa3peleHusl, riae
YMEeCTHO YIOJOBHoe MpuMeHeHHue.

B OGonbWMHCTBE JenapTaMeHTOB HalMOHaNbHHX U MPOBUHLMANBHHX
npaBuTeflbcTB B I'offaHAuM, Kak M B GOJNBUMHCTBE KPYMNHHX COPOJAOB
unu MyHMUMNanbHHX Koofnepauult, npeobliagaeT MHeHUe, UYTO clyxa-
mMe, BHAabuue pal3peweHMs, UM clyxaumue, 3aHuMawumecs paboToit no
UX TpUMEeHeHUw, JOJIXKHH OHTb B pasHHX Y4acTHX aiMUHUCTPATUBHOMN
opraHusanuu.

B caMoe NepBoe BpeMs CyWeCTBOBaHMSA MNOJUTUKU OKpyXawieil cpelns B
Tonnauguu /okono 1970 r./ odeHb Malio BHMMaAHUS yHensinoch Hoow-
PEeHHUI0 cornacusi, HacTaBJIEHVW WM NPUHYXAEHUo.

B Haudane 1980-x roJoB oGHapyxuJjcsi Lenuii psig ckaHaanoB, Kacak-
WUXcst OKpyXawuwed cpeld. BOJNBUMHCTBO U3 HUX [PMHULUNUANBLHO
Kacaoch HellerajbHoll pa3rpy3ky OrNacHHX OTXOAOB.

BnacTy HaudalM [1OHUMATh, 4YTO OHM [AONXHH [MNPelrnpuHSTbL KakKue-To
wary ans cobnwigeHnsi co6CTBEHHHX FOCTAHOBJIEHUM .
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MuHMCTEepCTBO OKpyXawliell cpein yvYpeauso nporpaMMy ANls MHTEHCU-
dUKaUUM NpoBefeHUs B XU3Hb MOCTAHOBJIEHUI MUHUCTEPCTEA M APYILUX
npaBuTeNIbCTBEHWX YpOBHell O BpeAHHX BubBpocax.

3Ta MHOCOJNEeTHSsi nporpamMMa Mo MHTeHCudukuuu [/1984-1990 r.r./
6una TakXe ucnosib3oBaHa, YTobw nNobyauTb MECTHYHW MOJULMIK U
obuecTBeHHHX TNPOKYpPOpPoOB yrensTth OGonbWe BHUMaHUS BonpocaM U
rnpecTyrieHMsiM B ofnacTu 3auuTH OKpyXakuen cpenu.

B Te aHu 6HAO NPUHSITO pelleHMe He yupexJaTh OTAesbHYW MNOauLuio
no BonpocaM oOKpyxaiuell cpein /Kak 3To Mnpegnarana oaHa KomMuc-—
cusa/: MecTHas nonuuusa, nNaTpynupys 24 vaca B CYTKM, XOpPOWO
ocBeAoMNeHHast B YIOJIOBHOM npaBocyauu, MorJja 6, 6e3yClioBHO,
CHFpaTh BAXHYKW PONbL B BOMpPOCax OKpyXawuel cpell.

Ins okasaHuMs noMouM MuMHUCTP NO BoMpocaM oOKpyXawbWeyt cpels
coajan rpynny rnoMomu o BOMpocaM OKpyXaluwel cpefu, COCTOSBUYIO
M3 NepcoHalla MHCMNeKUMu oKpyxawijell cpefu, KoTopasi MOxeT M 6yner
noMoraThk MNOAULUM M NPOKypopaM B PacMOTPEHWUM YLOJOBHX Aedl.

1990-e roan CTaBAT KpyhNHHe 3ajauu repej MMOMUTUKON oKpyXaouwen
cpeaw B losnaHauu M BO BCeM Mupe.

Onst gocTuXeHusi aMBMUMOHHNX Lefielf HauMoHanbHOro MnjaHa B MOJUTU-
Ke oKpyxawuen cpegs /mMait 1989 r./ nocraHoBleHMsI Mo BolpocaM
oKpyxaiuel cpell AOJXHH OHTbL yCUeHH U paculMpeHH, M Ha caMoM
fene, gjy4we BunoAHeHH. TakuM o6Gpa3om OGydeT peuwleHa BaxXHas
3ajava Npu OCYWeCTBIeHUM 3TUX NOCTaHOBJIEHUN.

B CBS3M C 3TUM NJaHOM ¢MHAHCOBHe CpefcTBa GHIM BHAefEHH NpaBu-
TenbCTBOM MYHUUMAanMTeTaM, o61acTsM, MNPOKYpopaM M MMOJIMLUM.
9TH ¢MHAHCOBHE CpelCTBa pPACCUYMTaHH Ha MHOLOJETHuit nepuos U
BHAAKWTCST Ha COAOBOM OCHOBE; OHM MNpeAHa3Ha4YeHH MUCKIKWYUTENLHO
ANsl BOTMPOCOB, CBSA3aHHHX C OKpyxawllel cpenoM.

B c©BA3M C 3TUM pacuMpeHueM MOWHOCTU BO3HUKaeT Bo3pacTawwasis
norpebyoCcThs B KoopAMHaLMM AesiTeIbLHOCTM BceX, KOO 3TO KacaeT-—
cd, BKJwYass NSATh HaLUOHaNIbHHX MWHUCTEPCTB [BHYTPeHHMX Jnen,
KCTUUUM. TpaHcropTa M obuecTBeHHHX paboT /u BoA/, 3emiedenus u
OXpyxaioumei cpegw/.

Tlo wuHMuMaTUBe MHCNeKUUMM oKpyxawleil cpead B1990 roay 6una
BupaboTaHa Mogens B pabodeit rpynne, B KOTOpYW BXOAUNM MNpencTa-
BUTeJIM BCeX OpraHoB M MUHKCTEpPCTB, BKJAWYas MNOAMUMI U MPOKypa-
TYRY -

9Ta Mofenb BKJIpYaeT TakKkMe 3JieMeHTH, Kak:

* rof0oBOe NporpaMMMpoOBaHue BCEMM opraHaMM /BRnacTsMM, ydacT-
BYWWKXMM B OCyWeCTBJIeHMM 3aKoHa o6 oKpyxalueit cpeae, BKilo-
yasg MNoNuMUMI© M NPOKypaTypy/ Ha Tpex NpaBUTENbCTBEHHHX
YPOBHSX;

* CTPYKTYPHHe copeljaTelibHHe NAaTdopM /NNATHOPMH FOCYAapcT-—
BEHHHX ClyXaWMx M NnaToopmMd BHOOPHHX aAMUHUMCTPATOPOR/ Ha
BCexX TpeX MpaBuUTeJIbCTBEHHHX YPOBHSIX;
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* A4pO aAMMHUCTPATMBHOLO ocyuwecTBNeHuMsa 6yneT npedcTasBieHO
MYHMUUMNANbHEM KOonepauusM /oT NSTu Ao fsiTHaauarTu paboraio-
uMx BMecTe MyHULUNanuTeToB/.

TnaBHHe  3ajaHKst 110 TMpPOoBeAeHUl B XMB3Hb CTPYKTYpH, KOTopHe
RoixHH OHTbL ocyuecTBfleHs U 6yaAyT paeyvicTBoBaTh, A0 1995 roaa,
cneayumue:

* BCe Yy4YaCTHUKM MAYT HOra B HOrLYy B [JJaHMPOBaHUMU U BHITONHE-
HUM COrNacoBaHHHX MNOCTAHOBNEHUI UM AeMCTBUN;

* peanus3aumsi UHTEIPUPOBAaHHOCO, MHOCOPEXUMHOIO noaxona;

* afiMMHMCTPATUBHHE BAACTM C OAHOM CTOPOHH ¥ MOMMUUS U NPO-—
KypaTypa T ApPYLoW CTOpOHH UAYyT BMecTe /He ABa pal3jMyHBX
Kpyra/.

AAMWHUCTPATUBHEMY CpeACTBaMM NPUHYXAEHUST SABNAKWTCA:

- aaMMHYCTPaTUBHHE wWTpadgHHe niaTexyu /[3a Kaxioe HapylweHue
UM 3a KaxlAuii AeHb, B TeyeHUe KOTOpPOro npeanpusitue He
nog4duHseTcsi afiMUHUCTPaTUBHOMY NpeAnucaHurn oclse ero BHHe-
ceHUs/ ;

- yacTUYHOE MM [10JIHOe 3aKphTue 3aBojda;

- agMUMHUCTPATUBHOE TpPUHYXIAeHue;

- oTMeHa pa3peuieHUs.

I'paxgaHCKue cpejcTBa, OCHoOBaHHHEe Ha 3akoHe o6 uckax. [ABa Tuna
nen uMmewT MecTo B lonnaHauu:

- cydebHue aefla NPOTUB MNPeAnpUsTU, BUHOBHHX B 3arps3HeHUH
rMo4YeH /HesleralbHoOe CBajiMBaHue B OTBall/ B npouyiorM; Hauuo-
Ha/llbHoe MnpasuTeNbCcTBO TpebyeT OT HMUX KOMIeHcauuio 3a npu-
YHeHHHe YOHTKU;

- cyneb6Hue pgena MpPOTUB MNpeAnpuUsiTuit ¢ TeM, 4YTOoBW 3anpeTUTs
onpeneneHHyl [AesiTellbHOCTb uAM norpeGoBaTh, YToGWH OHU
MOAYUHSANTUCE MOCTaHOBJEHUSM 06 oOxpyxXawueil cpene.

YroJjiopHHe cpeZcTBa: GoOAbUMHCTBO aKTOB, KacawumMxcs oKpyxawuel
cpeld, [0 oOTpacfeBOMy [pMU3HaAKY MNOAUYMHSITCS B OTHOWEHUU UX
KPUMMHAJIBHOCO MPUHYXAeHUS] /CaHKUUM M creuualibHee NpUuHyAuTenb-—
HHEe MepH/ AKTY 23KOHOMUYECKHUX HapylleHu.

* TnaBHEMU CaHKUUSIMU SBJISIOTCSH:

- THPEeMHOe  3akKJindeHue;

- wrpad;

- ob6s13aTenkCTBO YINAaTUTh CYMMY, 3KBUBaJIEHTHYKR 3KOHOMUYeCKOM’
npubHnKn, rnony4YeHHo# HapyuuTeleM OT ero HejeraljlibHoro
NercTBUS;

- obsi3aTenkCTBO BOCCTAHOBJIEHUS /COXPaHeHUS ;

- 3aKpHTUe ¢abpuku/npeAnpusTUS MakCUMyM Ha OOMH ron.

* llanee onpenejeHHse BpeMeHHHE MepPH MOLYT OHTE HeMeAJIeHHO
NMPUHATH TMPOKYPOPOM U cyibell.



141

* Hapsay ¢ ofuuMM NPpUHYAMTENbHHMM MepaMu, AKT SKOHOMUHECKUX
HapYWeHU! COAEpPXUT crneuualibHHe NPUHYAWTeNbHse Meph, KaK-—
TO:

- Tpe6oBaHKue MMeTh JOCTYN K 3aBojaM;

- Tpe6oBaHUe MNPeAbABASTb NOKYMEHTH, AOCke M T.M. AAS WH-
criexumn:

- TpefoBaHue AOCTABMATbL NPO6H.

YronosHoe NMpUHYXAaeHMe: O OTHOWEHMWI K MecTy YCOJIOBHOro npaBsa B
npuMeHeHUWM 3aKoHa o6 oOKpyxawwel cpelde, B lonnaHauu 6uijo caena-
HO cheaypliee oTIMYue:

- TSAXKOe /UHoraa opraHu3oBaHHoe/ MnpectTyrlilieHne NPoTUB OKpPYy-
Xawuen cpefnH;

- 4acToO T[loBToOpsKleecs MeHee TSXKKOe [IpecTyrijieHue [pPpoTUB
oKkpyXamwueit cpens.

OYeBUAHO, MONMUMS M NpoKyparTypa MNpeuMyleCTBeHHO 3aHsTH aAefaMu
nepsoro TUna. B cyaeBHHX fefax BTOPOro TUMA B MepByl odepedb
HecyT oTBeTCTBEHHOCTh aAMMHUCTpPATUBHHE BlacTU. Ecnu Xe aAMUHU-—
CTPaATUBHHE BO3MOXHOCTM OTCYTCTBYWT, HEJOCTATOYHH U/UIU KUcuHep-
rnasde, HaAo TMOAYMaTh © cyaeSHOM nNpecnefloBaHuMK, KapaTellbHoe
rnocTraHoB/ieHMe Torga ¢yHKLUUOHMpPYeT kak "ropunna B udynaHe".
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Mr. Franco Giampietro
Magistrate, Ministry of Justice, ltaly

MODELS AND TYPES OF ENVIRONMENTAL
OFFENCES; PRELIMINARY CONSIDERATIONS

1. introduction

1.1. This contribution reflects the paper that I presented to the “Working
Group on the protection of the environment through criminal law” (PC-S-EN),
requested by Council of Europe to prepare some proposal to the following works of
Plenary Committee (PC-R-EN).

Therefore, it contains some specific reference to documents presented by
my distinguished collgagues of the Working Group on the same issue or on com-

plementary ones.

However, I think that it will be useful for our discussion to keep these refe-
rences not only to get my contribution enriched with their ideas, but also to increase

matter for a deeper debate.

1.2, The scope of this paper lays on discussing the main issues of a funda-
mental approach to a list of criminal offences to the environment. I consider the
solution of these questions as preliminary to drafting the structure of criminal
offences. Naturally, I will try to make deeper my first reactions drafted in my pre-
vious report, and I have to present my compliments to Mr. Mohrenschlagen for this
very important contribution, before declaring that the following considerations are
directed to express a different approach to the list of criminal offences to the envi-

ronment, suggested by him.
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However, I expect that two different analysis will support a deeper discus-

sion in the Plenary Committee and, consequently, more conscious deliberations.

2. General questions preliminary to a list of criminal offences to the

envircnment

2.1. In my opinion, it is necessary to give a clear answer to the following
general questions, otherwise we face the following risks:

a) To discuss in every cas® or in specific ones the same problems;
b) To miss uniformity and colicrence in draiting the structures of criminal
offences;

¢) To complicate the /ist of criminal offences, while it seems opportune to

set up few general provisions.

2.2, First question: what is (or what are) the object (or the objects) requir-

ing protection?

There is at the moment a significant agreement at the international level,
codified in EC documents (for example, dir, 156/ 1991 CEE on waste, art. 3) on the

importance of defining:

a) Environment as the scope of the protection ex se, distinguishing it from
properties and public health or individual right to personal integrity;

b) The components of the environment meriting protection.

In the first case (sub a), we can adopt a new protection adding it to the tra-
ditional provision on criminal offences regarding the pretection of public health or
properties. Some exceptions are possible related to cases of danger or damage, as-

suming the characteristics of an “environmental disaster” (after, sub n. 2.3.2.).
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In the second case (sub b) we can evaluate the opportunity of accepting the
definition of the components of environment, already drafted by international

instruments or declarations, considering the main aims to have:

b.1. a common conception of the ohject requiring criminal protection;
b.2. a precise relationship between ¢ivil - administrative sanctions and crim-

inal sanctions.

Consequently, I suggest to adopt as “working text” the definition of envi-
ronment set up by the draft Convention of Council of Europe (474 2, para. /1) on
“damage resulting from activities dangerous to the environment”, which is just
appearing on the draft Protocol to the Convention of Vienna on civil liability for

nuclear damage,

We will probably have sume more opportunities to connect this draft Con-
vention (according compensation and reinstatement of damage to the environment

resulting from a list of dangerous activities) with our envisaged provisions.

b.3 Naturally, for the purposes of criminal law, we need a clear and narrow
definition of environment and of its components as well as protected. In the subject
matter, I think that it is possible to achieve this result, if we consider the possibility

of two steps strategy.

The first one should establish a common and precise scope of the protected
elements. We suggest to accept the definition of environment as a whole and as any
of the following conponents: natural resource (air, water, soil, fauna and flora); the
interaction between the same factors (natural balance, climate); property which

forms part of the cultural heritage and the characteristic aspects of the landscape,

The second part of the definition is aimed to infegrate the first one (which

remains the minimum standard in the Convention), considering the opportunity to
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commit to national law to stipulate specific integrations of the quoted components

of the environment (as defined in the first part of definition).

It is a generally accepted idea to leave some “open windows” in a Con-
vention looking forward to the future and in a field (as it is in the case), where rapid

advancements are already envisageable - especially in some countries.

In our proposal we intend to stress the unity of the environment as a whole
since there are scientific evidences of the complementary role and on the interaction

between its components.

But, at the same time, it is possible to consider as relevant, in criminal law,
the protection of any component ex se, following the same approach of administra-

tive law. That actually means:

b.3.1. In the case of endangerment or damage to the environment, the crim-
inal offence is considered “committed” when the endangerment or the damage

relate to one of its components (as well as above defined).

b.3.2. In the case of endangerment or damage regarding more than one
component of the environment or the interaction between t{.> environmental com-
ponents, this conduct will be evaluated only ~n the point of view of the seriousness
of gffence (and therefore of criminal liability) and, consequently, with an appro-

priute and more severe punishment.

b.3.3. In the case of “abstract endangerment” we cught to select criminal
offence categories, which can cause a risk of relevant and specific impact on one of

the environmental components or on the whole of the environment (see par. 3.2).

The suggested solution can easily avoid the problems coming from a
structure of criminal offences, which considers the behaviour causing damage or

danger “to the air, natural soil or natural water bodies”,
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If the same fact regards more than one of these components of the envi-

ronment, I wonder whether we could admit many (or different) criminal offences.

In our proposal the answer is easily negative since we put up the definition
of the environment as a whole, where air, soil, water, etc., are only components of

the its global unity.

¢. It seems easier, following a common definition of the environment, to
make the choice of utilizing criminal sanctions only as an extreme ratio, avoiding
the risk of over-criminalisation, since we are assessing a specific (criminal) measure
inside of different measures (administrative, civil and criminal ones) for the pro-

tection of the same entities.

2.3. Second question: What are the general profiles of the criminal

offences concerned?

2.3.1, We can identify as general elements integrating the structure of crim-

inal offences:

A) intentional or negligent action;

B) abstract offence of exposure to danger or offence of exposure to
concrete danger or offence which causes injury or result crime (to the environment);

C) the conduct, causing the danger or the damage, quoted in a) - b), has to

be unlawfid.

I totally agree on the points A) and B) with the conclusions about the
structure of offences stated by Mr Méhrenschlager.

Two statements on point C;

C.1. The word unlawfitl means every violation: a) of general, specific pro-
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visions and principles of laws or statutory rules, adopted to protect the environment;
and b) of the provisions contained in administrative acts (orders, permits, etc.), im-

plementing the provisions of laws (of statutory rules).

Qbviously, every kind of legal provision has to be clear and defined in a
precise rule. This requirement is necessary to stress that only a danger or a damage

caused unlawfilly dan be considered relevant,

C.2. If the conduct is unlawful, it is not possible to invoke & justificatory

effect, coming from erroneous administrative acts.

On one hand, public officials cannot exempt (with their misleading acts
not in compliance with law, sometimes hiding or covering their own liability) the
operator from criminal liability relating to serious offences to the environment (we

are dealing with: see para, 2.2 in ¢)).

On the other hand, the person whose activity constitutes a significant risk
for the environment has to provide himself not only with professicasl and technical
support, but also with /egal knowledge (or with a qualified staff), if he wants to

exercise a lucrative (but dangerous) aurivity.

Finally, the operator can assess the danger to the environment deriving
from its activity in a favorable position (compared to public officials, charged with
control), enjoying its daily experience on its production technology, on raw mat-

erials and wastes or emissions put off,

In particular cases, it is possible to envisage some exceptions to these
conclusions, (generally speaking) and to exclude the criminal liability. These
conslusions are opposite to the ones accepted by my distinguished colleague, Mr.
Mohrenschlager, who can envisage only very rare cases of criminal liability when
the “erroneous” act is really null and void, in any other cases assuming the justifi-

cation effect of the same act, even if erroneous and unlawful,
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C.3 When the conduct of operator causes a damage to the environment,
which can be qualified as an “environmental disaster” (and therefore with consider-
able negative effects on public health and properties: see para. 2.2, sub-comments to
para. a)), in this case (and in the case of exposure to concrete danger) it would be
possible to declare the criminal liability, without requesting an un/awfiu/ action (in
the meaning of action not in compliance with environmenta! administrative law),
but alwrys requiring negligence, according to the principle of fault liability. But we
may argue that also in the case involved we are applying the general profiles, as
defined in sub. paras. A, B, C, (para. 2.3.1), since we assert that the person respon-
sible for (danger or) damage - envirohment disaster violated a particular duty of

care, resulting from a general principle of law.

3. Cutline of a general list of criminal offences.

I think that we must achieve two objectives:

a) The drafting of general and simple provisions concerning serious forms
of offences;
b) The evaluation of the opportunity to establish criminal sanctions of

“Imprisonment” or putting it as an alternative to criminal fines.
1 propose to distinguish:

3.1, Activities performed professionally producing a direct and immediate

impact on the environment in their.ordinary running.

I mean all the activities which cause emissions, discharge of waste, noise,
generally submiited to 2 permit or an authorization to protect the environment

against direct effects, coming from their carrying on. In this category, when the con-
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duct of emission, discharge, noise, etc., is performed unlawfully and with negli-

gence, it is possible to envisage:

a) Criminal offences causing exposure to concrete danger, punishable
with imprisonment alternative to criminal fines;

b) Criminal offence causing damage to the environment (as relevant one;
e.g. causing elimination of quality standards of natural rescurces, assv-ed by law),

punishable with imprisonment,

3.2. Activities performed professionally causing a risk of relevant and spe-

cific impact on the environment.

In this category we may lish activities causing a significant risk to the

environment (and to man and properties).

When the conduct relates to management or emission or discharge of dan-
gerous substances or dangerous wastes; micro-organism, dangerous radiations
(ionizing or non-ionizing); or relates to activities with risk of major accidents
hazards (EEC directive No. 82/501), if the conduct is acted unlawfidly and with

negligence, it is possible to envisage:

a. Criminal offence as abstract offence of exposure to danger, punishable
with imprisonment alternative to criminal fines;,
b. Criminal offence causing damage to the environment, (in the same mean-

ing as sub-para. a)) punishable with imprisonment.

3.3. Activities cauzing a concrete exposure to an environmental disaster

or a damage qualified as an environmental disaster,

In this case not only environmental entities but also public health and

properties (can/or) are involved with considerable and spread effects.
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We already said that, in this case, it is not necessary to prove a specific
violation of law (see para. 2.3.1, lett. C 3), but only negligence. The criminal

sanction will be in every case the imprisonment.

3.4. Non-compliance with duty of information or monitoring.

If we agree on the conclusion about the great importance of information,
corming from the operator, to set up stringent and pertinent prescriptions to him and
to avoid danger or damage to the environment, I think that it is possible to envisage
the form of likelihood to produce given results or potential offences of exposure to

danger, when with negligence and unlawfully, the same operator;

a) Running the activities causing any direct and immediate impact on
the environment (para. 3.1) does not supply information required by public
authority:

a.1 Before the concession of permit or authorization;

a.2 Before the closing down of plant;

a.3 When established by law in specific cases,

b) Running the activities causing a risk of relevant and specific impact
on the environment (para. 3.2) does not supply information not enly in the

cases of sub-para, a) (1-3), but also when:

b.1 Obliged to periodical reports; or
b.2 When the operator does not carry out automatic controls or direct

monitoring of his dangerous activity (if prescsibed).

In the first case, criminal sanctions may be imprisonment as alternative to

criminal fines; in the second, imprisonment is preferable as an exclusive one.



151

4, Criminal offences committed by individuals.

In our approach to the criminal protection of the environment we have
chosen activities professionally performed (see above para. 3.1; 3.2; 3.3; 3.4) on the

basis of the foilowing considerations.

a) The opportunity of setting up few general provisions for relevant cases
of danger or damage to the environment;

b) The necessity of taking into account the experience of domestic and
transboundary pollution, deriving from dangerous activities, professionally acted
and therefore causing a continuous risk for the environment;

¢) The scope of common problems connected to the unlawful exercise of
plants or economic enterprises. For example, the relevance of professional fault in

managing activities which poses a significant risk for the environment,

But we can envisage some particular categories of criminal offences,
which can be acted by individuals outside (in a juridical meaning or in fact) of eco-

nomic activities, professionally performed.

Generally, we will meet cases of intentional behaviour directed to cause
danger or damage to the environment or public - environmental disaster (e.g. for

political and or other reasons).

In these cases the person responsible of the criminal offences can be any-
one. I think that the structure of the crime has to consider endangerment or damage
to the environment, dropping the categories of abstract offences of exposure to
damage (excepted when consisting in a conduct not in compliance with administra-

tive law and causing a specific and significant risk to the environment).
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MODELES ET TYPES DE DELITS RELATIFS A
L’ENVIRONNEMENT - CONSIDERATIONS
PRELIMINAIRES

Résumé

1. Introduction

La présente contribution refléte le document que j’ai présenté au “Groupe
de travail sur Ia protection de 1’environnement par le droit pénal” (PC-S-EN),
demandé par le Conseil de I’Europe pour élaborer une proposition pour les travaux
futurs du Comité plénier (PC-R-EN).

Le présent document a pour objet de discuter les principaux thémes d’une
approche fondamentale en vue de dresser une liste des délits pénaux en matiére
d’environnement. Je considére la résolution de ces questions comme -un

préliminaire 4 1’élaboration de la structure des délits pénaux.

2, Questions d'intérét général préalables a une liste des délits pénaux

2.1 Premiére question: Quel est (ou quels sont) I’ohjet (ou les objets)
nécessitant une protection

a) Définition de I’'environnement et de ses composants,

b) Relation entre les sanctions civiles, administratives, pénales,

c¢) Mise en péril ou dommage causé 4 un de ses composants.
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2.2 Seconde question; Quels sont les profils généraux des délits pénaux
concernés

a) La structure des délits pénaux,

b) La conduite illicite; le probléme de I’effet de justification résultant

d’actes administratifs erronés.

3. Ebauche d’une liste générale de délits pénaux concernés

3.1 Activités menées de maniére professionnelle, exergant un impact

direct et immédiat sur I’environnement dans leur exécution ordinaire,

3.2 Activités menées de maniére professionnelle entrainant un risque

d’impact significatif ou spécifique sur ’environnement,

3.3 Activités entrainant une exposition concréte a un désastre environne-

mental ou dommage qualifié de désastre environnemental.

3.4 Non conformité avec le devoir d’information ou de suivi.

4. Délits pénaux commis par des personnes
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MODELLE UND TYPE DER UMWELTDELIKTE -
EINLEITENDE UBERLEGUNGEN

Zusammenfassung

1. Einfithrung

Dieser Beitrag gibt den Vortrag wieder, den ich der “Arbeitsgruppe tiber
den Schutz der Umwelt durch das Strafgesetz” (PC-S-EN) auf Veranlassung des
Europarates zur Ausarbeitung einiger Vorschlige fiir die zukiinftige Arbeit des Ple-
numskormitees gehalten habe (PC-R-EN).

In diesen Ausfithrungen werden die wichtigsten Fragen erlautert, die fiir
die Erarbeitung einer Liste krimineller Umweltdelikte von Relevanz sind. Ich be-
trachte die Losung dieser Fragen als Vorbereitung einer Skizzierung der Struktur
krimineller Delikte.

2, Aligemeine Fragen bei der Vorbereitung eines Verzeichnisses

krimineller Delikte

2.1 Erste Frage: Was ist das (oder was sind die) zu schiitzende(n)
Objekt(e)?
a) Definition der Umwelt und ihrer Bestandteile,

b) Verhiltnisse zwischen zivilen, administrativen und strafrechtlichen
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Sanktionen,

¢) Gefihrdung oder Schidigung einer ihrer Komponenten,

2.2 Zweite Frage: Was sind die allgemeinen Profile der betreffenden kri-
minellen Delikte?

a) die Struktur der kriminellen Delikte,

b) die Verleitung zum Ungesetzlichen: das Problem des aus fehlerhafien

Verwaltungsvorschriften herrithrenden Rechtfertigungseffektes.

3. Entwurf einer allgemeinen Liste krimineller Delikte

3.1 ErwerbsmifBig durchge.ﬁlhrte Aktivititen, die bei normaler
Durchfithrung direkte und sofortige Auswirkurigen auf die Umgebung haben,

3.2 ErwerbsmiBig durchgefiihrte Aktivititen, die mit dem Risiko verbun-
den sind daf} sie relevante und spezifische Auswirkungen auf die Umwelt verur-
sachen.

3.3 Aktivitéiten, die zur Folge haben, dal man konkret einer Umweltka-

tastrophe ausgesetzt ist, oder die einen Schaden verursachen, der als Umweltka-

tastrophe eingestuft wird.

3.4 Vernachlissigung der Informations- oder Uberwachungspflicht.

4. Von Individuen durchgefiihrte kriminelle Delikte
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$épanko I'HaMnHecTpo

MOLENX M THHH HAPYIWEHHA, COBEPIAEMHX NPOTHB OKPYXAUEY CPEQH.
NPEOBAPHTENBHHNE OBCYXOEHHA

1. BBepeHHe

3ToT BKINag B HHCKYCCHIO, BHOCHMHF MHOKL, OTpaxaeT Te3HCH Toro
goxnapa, KOTOpHHA st cpenan pns "PaGoyeM Ipynne o Bompocy o6
oxpaHe oxXpyxapleH cpepH NOCpe/CTBOM Yyrosiopaoro npasa'
(PC-S~EN) no npocsbe Cosera Epponn ¢ TeM, 4YTOO6H HOOI'OTOBHTS
HECKOSIEXO NpefliokeHHH nans 6ypymert paboTn I[IneHapHcH KoMHCCHH
(PC-R-EN) .

OCHOBHOHM HOeeH STOrc Hoxkiapa SfABAAeTcs OHCKyccHst o GyHpames-
TankHOM MNOAXORQEe K TJaBHHM BonpocaM, OUCYPHPYOUHM B CHHCKe
YLOOJNIOBHHX HapylleHHH, coBepllaeMhX TNPOTHB oOXpyxawmen cpepw. A
cuHTal, 4YTO peleHHe BTHX Bonpocon TpebyeT npeaBapHTENbHOIO
BHOENeHHS CTPYKTYPH YI'OIIOBHHX HapyMWeHHH.

2. OOm#e BONpPoOCH, BHOBHCAeMEe [O HBYYEHHS CaMOI'o CIHCKAa
YI'OJIOBHEIX HapyuUeHHRA

2.1 [llepBHA BONPoOCc: KaKoOA npeaMeT (HAH KaXkHe npepmMeTs) rpeby-
er/TpebyYlT OXpP&HN ? ,
a) OnpeperneHHe oXpyxawllefl cpeps H eE COCTABHHX YacTeH.

6) B2aHMOOTHOWIEHHE MeXHy I'PaXfaHCKHMH, aOMHHHCTPATHEHHMH H
YCONOBHEMH CAaHKNHIMH.

B) lopBepXeHHe ONAcCHOCTH HIH HaHeCeHHe yllepba oOfHOR H3 e&
COCTABHHX YacTeM.

2.2 Bropo# sonpoc: Kakoft oSuHH NpodHNE HMewT H3yvaeMmsie yroJsop-
HBle HapyYUWeHHR ?

a) cTpyKTypa YI'OCJIOBHHX HapylleHHH
B) He3aXoHHOe mNoBefeEHe: npc6lleMa [EACTBHS ONpaBHaHHA, HCXO-
psigast M3 OWHOOYHHX apMHHHCTPaATHBHHX aKTOB.

3. KoHcnexT ofuero cHHcka YrosioBHMX HapyuweHHi
3.1 lpodeccHoHaNbHC CcoBepul8HHEE AEHCTBHA, OXalnBawiljHe Henoc-

pefcTBEeHHO@ H HeMe[JIeHHOE BO3fEHCTBHE HA OKpyxaljyw Cpepy B
OGMKHOBEHHOH oBcTaHoBKe

3.2 [lpodeccHOHANBHO CoBeplleHHBE AeACTBHR, B3HaAMeHyKiHe cobosl
PHCK BOBHHKHOBEHHR peJIeBAHTHOI'O H cnelHdHUYECKOro BOBHKEACTBHA
Ha oKpyXawilylo cpeny

3.3 [HefCTBHS, KOHKpPETHO TIO@BeprawiHe KaTacTpode OKPYXEOWYK
cpefy HIH HaHocsamHe yumep6, 4TO MOYHO ONpefesHTh Kak KaTacTpody
AN oKpyxawijelt cpepw

3.4 HecobGmopenve oGs3aHHOCTH ofecrneydTs HHYOPMALMIO H KOHTPONL

4. YronoBHme HapylieHHS, COBepuaeMile GTHENbHHMH JHLAMH
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THE EFFECT OF ADMINISTRATIVE LAW ON
THE SHAPE AND THE APPLICATION OF
ENVIRONMENTAL OFFENCES

1 Introduction

The title given to me by the organizers may be understood in more than
one way, However, the background paper conclusions narrow the room for inter-
pretation, since they define two models of control in the field of environmental
control: the Criminal Law Model and the Administrative Model. On the other hand,
the administrative model may contain more than what is mentioned in the back-

ground paper’s conclusions. In some respects I will analyze that in this paper.

The conclusions in the background paper also state that these two models
are not compatible. And that coordinating two models is one thing, mixing them is

another. I agree.

I will start by applying perspectives to environment control and control
strategies related to the administrative model. This is followed by a brief analysis of
three main approaches in national environmental law combined with a forecast of
which developments we are likely to meet in order to try to implement the sustain-
able development concept. This includes more administrative legislation and meas-
ures, some of which I will discuss or at least mention. In order to make those effi-
cient, sanctions are necessary for reasons that I will give. Some of these are crimi-
nal law sanctions, much more are administrative sanctions of different kinds. Some

of these I discuss in the last part of this paper.
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2 Perspectives

When putting environmental policies and control strategies in perspective,
we see an increasing gap between today’s environmental goals and the actual envi-
ronmental control in most countries. Today’s problems are treated with yesterday’s

instruments,

To some extent old fashioned thinking, reinforced by old time legal ap-

proaches, slows down progress.

Old fashioned political thinking is usually based upon ideas of economic

growth and of freedom for most enterprises to operate with profit.

Old fashioned legal thinking is usually based upon ideas of maximum
freedom for individuals and enterprises to act. Each regulation is easily considered
or treated as an exceptional restriction, even if it is necessary. However, an alterna-
tive view is the following: Where there is no law prohibiting harmful actions, the
law allows harmful actions. When enacting a new law banning for example a cer-
tain chemical substance, we do not increase the number of rules. What we actually
do is changing one rule, so far embedded in the general principles that what is not
prohibited is allowed, to another rule, this time explicit and specific, with the oppo-

site content.

3 The concept of sustainable development

Modern environmental thinking is, inter alia, implied in the concept of
sustainable growth and in the recognition that environmental qualities and natural

resources are essential, necessary, for present and future human welfare. There are
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ecological limits, beyond which conditions change without us being able to nego-
tiate with nature. The biosphere represenis a capital. When that capital is diminish-
ed, we come closer to an ecological poverty. When such poverty has spread widely,

the disaster for mankind is a reality.

This concept leads to, or requires, more specificd environmental concepts
such as:
- Preserving the biological diversity;
- Preventing the green house effect;
- Achieving and maintaining certain water and air qualities;

- Preventing high radiation doses for people and other organisms.

These concepts are based upon the insight that there are limits, set by
nature, limits that will not disappear just because they do not fit into our ideas of

freedom of enterprises and individuals, of economic growth and so on.1

4 Old and still valid environmental problems

In addition to the comprehensive concept of sustainable growth, there are
all well known environmental problems and issues, including but not limited to

human health and welfare in specific regions. Here we must distinguish between:

- Acute hazardous or damaging impact;

- Accumulated and similar cumulative and synergetic impact.

1. It is true that we do not know exactly where those limits are, and we also
know that technology and knowledge will make it possible to use nature inten-
sively, without diminishing its capital. One of the ideas behind the sustainable
development concept is that such improvements and knowledge shall be used, but
not in such a way that we endanger future welfare.
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The first category is, I believe, suitable for many parallelapproaches in
environment control, one of these being the criminal law model. The second cate-
gory has one or more characteristics since the hazards and/or damage are more or

less due to:

- Accumulation;
- Many actions, many discharges, many enterprises;
- Transboundary transport of pollution;

- Alir and water borne poilution,
In addition to this, there often are:

- No direct connections between one specific emission and a specific
impact;

- Virtually no actions which, if changed, alone will contribute visibly and
directly to the improvement of environment; |

- No specific, generally true, relationships between the amount of pollution
discharged by a specific polluter and the effect of this very amount of pol-

lution (because of regionally different sensitiveness to this pollution).

This second category is probably in the first place suitable for administra-

tive actions, backed up by a strong sanction system. 1 will discuss that in this paper.

5 The administrative model, old perspective

The background paper for this seminar describes the administrative model
as being based upon cooperation and bargaining, long term planning and techno-

logical considerations,
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As a description of such models being practiced in many countries, we can
accept it, However, it does not apply to all administrative environmental control,
And, further more, it is insufficient as a description of administrative environmen-
tal control suitable for the implementation of modern environmental thinking, Here
we are once again using two different perspectives. The old perspective originates
from the standpoint of human beings and enterprises and their priorities. Most laws,
even environmental laws, are more or less formed from that perspective. Some

concepts illustrating this perspective are;

- Best Available Technology;

- Balancing environmental quality against the costs for preserving the same;

- Economic needs take over environmental concerns;

- Harmonization of rules and free trade have a priority over environmental
concern;

- “You (always) have to compromise...”.

6 New perspective

The new perspective is found in concepts like the following;

- Use natural resources, do not consume them. The best, although not per-
fect, example is international law based quoatas for fishing;

- Environmental quality standards, Imperative, binding quality standards
are found in the laws of many countries, the American Clean Air Act is
probably on of the most developed examples. Many European Community
directives include this concept;

- The protection of endangered species. Such a concept is found in interna-
tional treaties and, for example, in the US Endangered Species Act;

- Maximum total load, maximum total emissions, with respect to the
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atmosphere. More and more discussed and used, not only nationally but
also internationally, which calls for national legislation to be implemented;
- Bubble policies. This is closely related to more than one of the above men-

tioned concepts.

To incorporate and implement concepts based ipon the realization that the
biosphere has a limited capacity, that what was earlier called the carrying capacity
of Earth is limited, calls for more administrative rules than only rules focussing on
cooperation and barzaining and technical considerations. The main difference is
probably that such efforts will be part of the implementation system in environmen-

tal control, not ultimate rules in themselves.

7 Three typical categories

To illustrate this, we can put countries in one of three main groups. One
includes countries, where the environmental law is based upon substantive rules
requiring the use of best available technology for new sources (and possibly with a

“grandfather clause” saying that old facilities are allowed more freedom to pollute).

The second includes countries that has added to its substantive rules envi-
ronmental quality standards but includes the same rules on best available technol-

ogy (possibly with grandfather clauses as the first category).

The third includes countries who have rules on environmental quality but
have not paid sufficient attention to the connection between these rules and rules on
how each operator, land user and authorities shall act when the quality standards are

not met.
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8 The implications of quality standards

The difference is that environmental quality standards,provided binding
and provided a suitable enforcement system,imply more rules for the enterprises
than only the BAT-requirements. The quality standards restrict the actions for
enterprises and authorities: BAT is not always sufficient, if the toal load upon the
ecosystem causes the environmental quality to be inferior to what the standards

require.

Exactly which enterprises that are affected depends upon the implementa-
tion rules, One basic method is to prohibit any new source of pollution in the area,
as long as the standards are not met. Another, alternative or complementary, method
is to order all sources of pollution to cut back with the same percentage and to issue
new cut back orders until the standards are met. A third method, complementary to
any of the two previously mentioned, is to use effluent fees in addition to BAT-
requirements and grandfather clauses, the fees being used for the most cost-
effective protective measures in the area, A fourth method, being a modification of
the first, is used in USA within non-attainment areas under the Clean Air Act and
sometimes named off-set approach, namely giving an opportunity for a new pollut-
ing source provided the operator has made room for this through closing down a
similar source and using only a part of the old emission quantity for the new enter-

prise.

9 Development within the administrative law sector

I want to demonstrate that we can look forward to a development within
the administrative law sector of environment control. Even more than today, legal

environment control will rely upon administrative legal instruments.
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However, this does not mean that penal and similar sanctions will be of
less importance than today, Humanity is probably facing its greatest problem ever,
when approaching the threat of environmental disaster. One of the reasons is that
many environmental goals regarding ecology and biosphere require complete
achievement and no less. We are not used to such challenges. Within most legal
fields, a certain malfunction of a legal system is more or less tolerable. If some
people do not comply with the law, it normally does not matter very much. We nor-
mally do not entirely achieve the aims of a law and we are, never the less, partly
satisfied. But many of the environmental issues differ, The environmental legal sys-
tems consisting of substantive standards, implementation rules and enforcement
rules must as a whole function so effectively, so that the over all environmental
goals really are achieved. At least, this is true for goals reflecting what is believed

to be necessary for a sustainable development.

10 Implementation losses

The following scheme illustrates this.2

2. This scheme is based upon Gregor Holmgren’s illustration in his analy-
sis ‘Legal aspects on land use - water quality’ (the title as translated into English,
the text is in Swedish inciuded in a report from Lansstyrelsen i Hallands ldn 1989,
ISSN 0349-1412).
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To the left we see the environmental goal(s) pictured 25 if they could be
translated irtto a quality scale. So, the quality to be achieved is represented by A
(black). The translation, or transformation, of this goal into different subétantive
standards is represented by B. In practice, we normally make mistakes when trans-
lating environmental policy into legal standards and at léast until the legislative
technique with environmental law has imprdved, we can expect some “losses”

between A and B.

The picture then indicates (B) which environmental quality that should be
achieved provided a 100 % implementation of the standards (black). However, we
know that these standards will not be implemented fully, we can never expect a 100

% implementation rate.3 Therefore, we can expect losses between B and C,

However, we also know that many environmental problems are caused by
a combination of many factors, transboundary pollution being one and different
kinds of accumulated effects being others. Normally, we have reason to believe that
this indirect impact is underestimated when constructing environmental legal stand-
ards. Therefore, we have to expect an even worse result in the physical and eco-,

logical environment.

The picture describes a sinking level through the system, We have reason
to expect a loss in every step of the figure. In the end, the result will as a rule be
lower than wha: the substantive standards imply. The sinking ratio depends on
many things. The implementation system defines the sinking ratio between B and
C. The technique for constructing substantive standards defines the sinking ratio
between A and B but also, in some ways, between C and D, The more efficient the
environmental control system is, the smaller the sinking ratio. In this picture Tuse a
curve ' o - 8 to illustrate a typical implementation loss situation going from envi-

ronmental objectives () to factual result (8).

3. Because when the substantive standards are to be applied in each case
(C) there are cases missed, cases wrongly decided, cases of non-compliance with
administrative orders, cases of poor supervising resources, etc.
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In order to achieve an environmental resuit equivalent to the environmen-
tal objectives, countries must introduce even more stringent standards in order to
compensate for the malfunction of the implementation system- (noncompliance,
mistakes etc). If we suppose that the same sinking ratio will occur, however we con-
struct the substantive standards, we have to construct and move the curve B - 8 so
high, so that 8 will be at the top level of A. The new curve a. - B! - 8! indicates how

the legislators have to introduce very strict environmental laws,

11 Sanctions may improve the efficiency

However, if the legislators can expect a better implementation ratio, the
substantive standards do not have to be that stringent. And here we have the impor-
tant connection with the topic of the seminar, namely the role of different kinds of
sanctions and incentives in the implementation of environmental laws,

The loss ratio in each step can to some extent be limited by means of
sanctions, penal as well as other kinds. The implementation of a certain environ-
mental policy normally requires lots of administrative actions as well as a general
obedience to the law. I will now give some examples, using a legal system with

environmental quality standards and requirements on the use of best available
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technology, since that probably reflects what will be required from modern envi-
ronmental control systems. My example is water quality in a catch area including a
part of the sea coast. This example can rather easily be changed to air quality, habi-
tats, biological diversity, the proportion between developed and undeveloped iand,

etc.

12 Sustainable development

In order to transform the concept of sustainable development into a region,
legislators have 10 decide which environmental criteria have to be met in that
region, It is, for example, a fair assumption that a part of such a transformation
includes water quality objectives aiming at water ecosystems good enough for
healthy and reproductive fish populations. Such objectives can be given a legal sta-
tus by means of imperative (binding) water quality standards and/or ecological stand-

ards for the water habitats.

However, if legislators only just lay down quality standards, nothing much
is achieved. It is the saine thing as ordering the water to become clean and then stay
that way. But water cannot act. Water is no person, no actor. Water and water sys-
tems do nothing but react because of impact and because of physical and similar
conditions in the real world, Therefore, legislators have to direct people, whether as
individuals or together as companies or authorities, to act in accordance with the

quality standards or quality objectives.
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13 Examples

Such orders may be part of law (substantive standards and/or other requi-
rements) or based upon law but constructed as administrative regulations or orders
etc. When parts of law, the requirement may be that best available tzchnology be
used by anyone, who otherwise might cause emissions or leakage of pollution into
the environment. When based upon law, the law sets the standard and an authority
transforms it into an administrative decision (a permit, an order to take precautions
etc) directed at a specific person or company, or defines the legal standard into more

specific regulations - many other options not mentioned here.

14 Backing up with sanctions

In order to create an effective and efficient environmental legal system,
administrative decisions must be backed up by sanctions. For example the follow-

ing decisions require a good sanction system:

a) Permits and similar licensing laying down conditions for the operations
based upon legal, general or more specific standards;

b) Bylaws or other detailed regulations, regional or national, used as substi-
tute or complement for a permit system;

c) Bylaws or other regulations specifying legally based standards, other

requirements or prohibitions for certain categories of harmful products;

d) Implementation plans for environmental quality;
e) Zoning and other kinds of town and country planning;
) Specially protected areas such as national parks, nature reserves, bird

sanctuaries, etc.;

g) Orders directed at specific operators and land users issued in order to make
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them comply with the law, with regulations or with other legally based

standards or requirements,

Non-compliance concerning a) is as I understand penalized in most coun-
tries. The same goes for b), ¢) and f). Administrative individual orders under g) are,

I think, sanctioned in different ways.

On the other hand, implementation plans with a legal force of their own
are, as far as I know, not generally used in Europe. However, such an instrument
will probably in the future form a very important part in modern environment con-
trol. There are embryos to these, more or less distinctly adopted in international
bodies and by national political bodies but normally without a legal force of their

own.,

Implementation plans (for water basins, for a coastal zone, for a more or
less well defined region) are probably a necessary level in such environment con-
trol systems that are based upon quality objectives, especially if transformed into

legally binding quality standards.

15 implementation regarding many actors

This is because it seems difficult to find alternative methods for making a
great number of actors (persons, enterprises and authorities) coordinate decisions
and actions in such away, that the total load upon the environment does not exceed
harmful limits as reflected by maximam allowed total loads, environmental quality

standards, etc.

A simple description of this is that implementation plans (and similar

instruments) function as regional, more specified and/or precise rules within the
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legal framework of the environmental laws in the country. If it is essential to back
up environmental laws with sanctions, it is essential to back up implementation

plans and/or rules under these plans witl: sanctions.

16 When criminal iaw rnodel might work

At this stage, we have to look briefly upon the criminal law model within
environment protection. Because of well founded, vital penal law principles, the
scope for penal law in environment protection is limited. It seems that the penal law
model is most suitable in connection with actions, that individually may cause great
harm or damage, and in connection with plain prohibitions. One example well
illustrating this is “midnight dumping” of hazardous wastes. Since one action alone
in the category may be very dangerous, it is important to prevent as many as pos-
sible and penal sanctions do, however limited, play a role here. Provided the legal
system also includes rules on cleaning up, on paying damages etc, the penal law

mode! has its place in the system.

17 When administrative law model might be preferred

However, the greatest part of environmental degradation is due to a great
number of actions, the impuct of one maybe being very small in relation to the total
impact in the environment. When so, using the administrative model seems to be the
best approach. This calls for a great variety of rules and administrative actions

including, but not limited to:
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Environmental quality stindards and guidelines, the former having legal force
which calls for an effective and efficient implementation system;

- Implementation planning;

- Environmental impact assessments;

- Laws requiring best available technology, to be implemented by means of
licensing and supervision;

- Laws introducing the precautionary principle as a substantive standard in
addition to other requirements;

- Standards of performance for specific pollution sources;

- Licencing and similar types of administrative control of new and existing
polluting and otherwise harmful activities;

- Supervision based upon visits, monitoring, ecological supervision investi-
gations of areas, etc.;

- Effluent fees which in their turn call for monitoring and supervision of the
monitoring results, etc.;

- Special legal or practical arrangements including the voluntary or compul-
sory cooperation between polluters in an area in order to improve the envi-

ronment in a cost-effective way.

18 Sanctions constructed for the administrative model

All these elements in an environmental legal control system can be placed
under the title administrative model. Depending on which administrative or politi-
cal level sets the quality standards, the law requiring such standards should include
sanctions against those responsible, who do not lay down nccessary standards. An
alternative is that the law states that in such an area no new sources and no expan-
sion of existing sources may be allowed, until legally based and required standards

are in force. Even such rules require sanctions, administrative and other types.
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Similar approaches can be use for more of the examples mentioned above.
Typical for most, maybe all, is that administrative decisions or bylaws are required.
This is another way of saying that the implementation system for environmental
control normally is very complex. Each essential part of such a system, the function
of which is in conflict with certain interests, requires a back up system with

sanctions.

19 Legal technical development to be expected

But which kinds of sanctions? Penal? Financial? Other? The implementa-
tion of environmental policies and law is generally speaking only in the beginning
and we can look forward to years of increasing experience and new combinations.
In some countries, maybe most, it seems that implementation has been very poor
and often originally based upon pure criminal law actions, or administrative crimi-
nal law actions, normally based upon fines. In other countries, voluntary com-
pliances has been the hope or the legislators. Gradually, administrative implemen-
tation systems have developed. But still it seems that most countries have fragmen-
tary implementation systems. Therefore, when those systems develop, even the

need for sanctions will come more into focus.

20 Sanctions as incentives

1t is very important always to keep in mind the reasons for sanctions. Basi-
cally, it is very simple, Sanctions are instruments for achieving maximal possible
compliance with the law and with orders. That is a legal way of expressing it. An-

other way is by saying that sanctions shall make people and enterprises act in spe-
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cial ways and/or not act in other special or general ways, In this broader context
sanctions serve together with other incitements, such as information, economic

incentives etc.

Within the legal field, a distinction is often made between on one hand
pure penal law sanctions, on the other hand administrative law sanctions such as
fines or imprisonment, depending on what is laid down in a special law considered
different to the central criminal code. In an incentive perspective, such a distinction
is not important, Furthermore, it seems that this distinction is emphasized in some
countries, in other countries it is not even observed. In some countries, the same
principles apply, as a whole, when punishing someone under a special administra-
tive law saying that an offence is punishable, as when punishing someone under the

general criminal code,

When discussing environment control, we can apply the incentive ap-
proach upon offences and how to react against offences. Then we do not have to pay
much attention to the difference between pure criminal law and administrative crim-
inal law except for being aware that some countries may put special weight upon

certain principles, when an issue is considered to be a pure criminal law issue,

Regarded as incentives, sanctions are just sanctions; and imprisonment,
fines, etc., are some kinds of sanctions. Other kinds comprise compensatior: for
damages, the canceling of permits, etc, If we broaden the concept connected with
the incitement approach beyond what is normally covered by the sanction terminol-
ogy, we can include, inter alia, cleaning up orders, orders to cease operating and
others. Another branch of the incitement system I have already mentioned, namely
the use of effluent fees, taxes, etc, From an incentive point of view and with regard
to the operator of a polluting activity, there is no drastic difference between having
to pay a fee, pay for dam'es, pay a tax or pay fines. A certain social difference can
in some countries be connected with some of these, for example paying a “fine”
may imply that you have done sometlhiing that is illegal whereas paying a “fee” may

not have the same implication of “illegality”.
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21 A general observation

1t seems that most countries do have criminal or administrative sanctions
in their environmental legal systems. However, the normal situation seems to be

that the sanctions are handled separately from the actions in the following aspect:

The illegal activity, whether it violates penal law rules or administrative

rules or decisions, normally is tolerated to go on operating in violation of the rules.

When so, we can talk about double standards, The legislators have prohib-
ited or restricted activities and actions etc for environmental reasons, but as long as
the illegal activity or action is not stopped, then the only burden for the violator
(except for bad will) is the risk for being fined (or, in very rare cases, sent to prison)

and/or pay for damages.

It goes without further analysis that one of the most effective and efficient
sanctions against such violations, which fall under the category especially suited for
administrative control as mentioned above, would be the immediate stopping of the
activity until there is good reason to believe that in the future there will be full

compliance with the law and the legally based rules and decisions.

It secems to me that all other kinds of sanctions rank second to this one.
This does not mean that violations shall not be punished in addition to the activities
being stopped. But the primary purpose for someone violating the law is that he or
she thereby saves or earns money or has other kinds of benefits from the action. By
stopping the action, the benefits for the violator are down to zero, It seems exactly

that simple.
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22 Concluding remark

Probably, the most important objective in an environmental sanction sys-
tem is creating incentives for complying with the law and for acting in an environ-
mentally harmless way.

’ If this is virually correct, we have to discuss, very freely, combinations
and mixtures of many incentive creating measures, Then, we have to consider the
entire arsenal, ranging from penal code rules over administrative fines and actions

including injunctions to effluent fees, taxes and damages,

When putting this against the probable evolution for administrative meas-
ures within the environmental field, some of which I have just mentioned, it seems
that different types of administrative sanctions will play an increasing role. Such
sanctions will in the first place have to strike against the most essential objective for
land use and other enterprises, economy. This calls for fees and fines. But it also
opens up for the most central and probably the most efficient sanction of all,

injunctions the immediate closure of illegal operation,

This must not be understood as a statement that criminal sanctions are
unnecessary. I have the opposite opinion. First, there are certain kinds of actions
(the moonlight dumping category and others) which simply can not be efficiently
sanctioned without the use of criminal law. Second, many requirements laid down
in adminisirative regulations and decisions have to be reinforced by means of
sanctions, including such sanctions typical for criminal law. However, if we avoid
a typical criminal law or typical administrative law perspective upon sanctions with-
in environment control, but adopt an incentive perspective, we most certainly will
find that most development will be found within such legal techniques as are

usually found within administrative law sectors.
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L’EFFET DU DROIT ADMINISTRATIF SUR LA
FORME ET L'IMPUTATION DE DELITS EN
MATIERE D’ENVIRONNEMENT

Résumé

Dans ma communication, je m’attache aux perspectives de contrdle de
P’environnement et aux stratégies de contréle liées au modéle administratif, Ceci est
suivi par une bréve analyse de trois approches principales dans le droit national de
’environnement, combinées avec une prévision des développements que nous
rencontrerons vraisemblablement, afin de tenter d’appliquer un concept de
développement durable, Cette approche implique davantage de législation et de
mesures administratives, dont je discuterai ou, au moins, dont je mentionnerai cer-
taines. Pour qu’elles soient efficaces, des sanctions sont nécessaires pour des rai-
sons que j’indiquerai, Certaines de ces sanctions relévent du droit pénal, d’autres,
beaucoup plus nombreuses, sont des sanctions administratives de différents types.

Jexposerai certaines d’entre elles dans la derniére partie de cette communication.

Je discute deux perspectives du contrdle de l’environnement; I’une,
ancienne, basée sur ce que les pollueurs peuvent accepter, 1’autre, nouvelle, basée

sur le concept de développement durable,
La nouvelle perspective se dégage de concepts comme ceux-ci:

- Utilisation de ressources naturelles, ne pas les consommer, Le meilleur
exemple, quoique loin d’&tre parfait, est le droit international basé sur les
quotas de péche.

- Normes de qualité de I’environnement. Des normes relatives a la qualité,
impératives, contraignantes, existent dans les lois ds nombreux pays;
I’American Clean Air Act (Loi américaine sur I’ Air pur) en est probable-

ment I'un des exemples les plus développés. De nombreuses directives de
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la Communauté européenne incluent ce concept.

- La protection des espéces menacées. Un tel concept existe dans des traités
internationaux et, par exemple, dans le US Endangered Species Act (aux
Etats-Unis, Loi sur les espéces menacées).

- Charge totale maximum, émissions totales maxima, au regard de
I’atmosphére. De plus en plus ’objet de discussions, ils sont de plus en
plus utilisées, non seulement sur le plan national mais aussi sur le plan
international, ce qui parle en faveur de 1’application de la législation
nationale,

- Vaines politiques. Ceci est étroitement lié & plus d’un des concepts

mentionnés ci-dessus,

La majeure partie des dégradations subies par I’environnement est due a
un grand nombre d’actions dont une peut s’avérer trés faible par rapport 4 I’impact
total sur ’environnement. S’il en est ainsi, le recours 3 mode administratif semble
étre la meilleure approche, Ceci appelle un plus grand éventail de régles et d’actions

administratives incluant, sans étre restrictif,

- des normes et des lignes directrices relatives a la qualité de I’environne-
ment, les premiéres ayant force de loi ce qui appelle un systéme d’appli-
cation effective et efficace

- la planification de ’application

- les évaluations de I'impact sur Penvironnement

- des lois exigeant la meilleure technologie disponible, 3 appliquer au
moyen d’autorisations de svivis

- des lois introduisant le principe de prudence comme norme substantive
s’ajoutant & d’autres exigences

- des normes ou une performarce pour des sources de pollution specifiques

- Dautorisation et des types similaires de contrdle administratif d’activités
nouvelles et existantes et autrement préjudiciables

- le suivi basé sur des visites, le suivi, les enquétes écologiques sur les

sites(dans les régions etc.
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- des droits relatifs aux effluents, ce qui appelle, par contrecoup, le suivi et
la surveillance des résultats du suivi etc.

- des dispositions légales spéciales ou pratiques au nombre desquelles la
coopération volontaire ou obligatoire entre polluants dans une région/sur
un site afin d’améliorer I’environnement selon une approche d’efficacité

en terme de cofit.

Toutes ces régles et actions administratives nécessitent des sanctions que

j’aborderai dans ma communication qui s’achéve par la remarque suivante:

1l semble que Ia plupart des pays prévoient des sanctions pénales ou admi-
nistratives dans leurs systémes juridiques conventionnels. Toutefois, la situation
normale semnble &tre que les sanctions sont fraitées séparément des actions dans la

perspective suivante:

L'activité illégale, qu’elle viole les régles du droif pénal ou les régles ou
les décisions administratives, est normalement tolérée comme s ’exergant en viola-

. tion des régles.

S’il en est ainsi, nous pouvons parler de doubles normes. Les 1égislateurs
ont interdit ou limité des activités, des actions etc. pour des raisons qui tiennent a
I’environnement mais tant que ’activité ou I’action illégales ne sont pas stoppées,
le seule charge pour ’auteur de la violation (2 1’exception de la mauvaise volonté)
est le risque d’étre frappé d’une amende (ou, dans des cas trés rares, d’étre envoyé

en prison) et/ou de payer des dommages.

Sans analyser davantage, il apparait que. I'une des sanctions les plus
effectives et les plus efficaces contre de telles violations, qui tombent dans la
catégorie qui releve spécialement du. contrdle administratif, ainsi qu’il est
mentionné plus haut, serait la cessation immédiate de P’activité jusqu’a ce qu’il y ait
une bonne raison de croire qu’a ’avenir il y aura une plus stricte observation de la

loi et des régles et décisions fondées sur elle.
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11 me semble que tous les autres types de sanctions ne viennent qu’ensuite.
Cela ne signifie pas que les violations ne doivent pas &tre punies en plus de la ces-
sation des activités. Mais le but premier de qui viole Ia loi est qu’il ou elle gagne ou
économise ainsi de I’argent ou qu’il ou elle tire avantage de ladite action. En stop-

pant 1’action, le bénéfice pour ’auteur de la violation est réduit & zéro.



180

Staffan Westerlund
Professor, Uppsala University, Schweden

DIE AUSWIRKUNGEN DER
VERWALTUNGSGESETZGEBUNG AUF DIE
FORM UND DIE ANWENDUNG AUF
UMWELTDELIKTE

Zusammenfassung

In meinen Ausfilihrungen beziehe ich mich auf Perspektiven der Umwelt-
kontrolle und Kontrollstrategien, die mit dem administrativen Modell im Zusam-
menhang stehen, Es folgt eine kurze Analyse der drei wesentlichen Annihe-
rungsweisen im nationalen Umweltgesetz, kombiniert mit einer Voraussage,
welchen Entwicklungen wir voraussichtlich beim Versuch der Umsetzung begeg-
nen werden, das selbsttragende Entwicklungskonzept zu verwirklichen, Enthalten
sind weitere administrative Gesetze und MafBnahmen, von denen ich einige erliu-
tern oder doch zumindest erwiihnen werde. Um ihre Effizienz sicherzustellen, sind
Sanktionen erforderlich, aus Griinden, die ich nennen werde. Einige von ihnen sind
Sanktionen nach dem Strafrecht, der liberwiegende Teil sind jedoch verwaltungs-
rechtliche Schritte unterschiedlichen Typs. Einige von ihnen werde ich im letzten

Teil dieser Ausfithrungen genauer erldutern.

Ich diskutiere zwei Aspekter der Umweltkontrolle, einen alten
Gesichtspunkt, der sich auf dem stiitzt, was Umweltverschmutzer ‘akzeptieren
konnten, der andere, neue, Aspekt stiitzt sich auf dem Konzept der selbsttragenden

Entwicklung.
Die neue Perspektive findet sich in Vorstellungen wie den folgenden:

- Nutzen Sie die Ressourcen der Natur, anstatt sie zu verkonsumieren, Das
beste, obwohl nicht perfekte, Beispiel sind die auf internationalem Recht
basierenden Fischfangquoten;

- Qualititsstandards fir die Umwelt. Zwingende, bindende Qualitiitsstan-
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dards sind in den Gesetzen vieler Lénder zu finden, eines der am weitest
entwickelten Beispiele ist das “American Clean Air Act” (Amerikanisches
Gesetz zur Reinhaltung der Luft). Viele Direktiven der Européischen
Gemeinschaft enthalten dieses Konzept;

- Der Schutz gefihrdeter Tierarten. Ein derartiges Konzept findet sich in
internationaien Gesetzen und, zum Beispiel, im “US Endangered Species
Act” (US-Gesetz zum Schutz gefihrdeter Tierarten);

- Maximale Gesamtbelastung, maximale Gesamtemission, im Hinblick auf
die Atmosphire. Immer mehr und mehr diskutiert und angewendet, nicht
nur auf nationaler Ebene, sondern auch international, was eine im
nationalen Rahmen durchzusetzende Gesetzgebung erforderlich macht;

- “Bubble policy”. Dies ist mit mehr als einem der vorstehend aufgefiihrten

Konzepten verbunden;

Der grofite Teil der Verschlechterung der Umwelt ist Folge einer Zahl von
MaBnahmen, deren einzelne Wirkung auf die Umwelt im Verhéltnis zu den gesam-
ten Auswirkungen auf die Umwelt sehr gering sein kann. Wenn dies so ist, erscheint
die verwaltunsrechtliche Vorgehensweise am angemessensten. Dies macht ein
grofles Sortiment unterschiedlicher Vorschriften und administrativer Schritte erfor-

derlich, einschlieflich, aber nicht begrenzt auf:

- Qualititsstandards und Richtlinien fiir die Umwelt, wobei die Standards
Gesetzeskraft haben sollten, wofiir ein effektives und effizientes
Umsetzungssystem erforderlich ist;

- Planung der Durchsetzung;

- Anfertigung von Schitzungen der Auswirkunigen auf die Umwelt;

- Gesetze, welche die beste verfiigbare Technologie voraussetzen, die mit
Hilfe von Lizenzerteilung und Uberwachung durchzusetzen sind;

- Gesetze, die das Vorsichtsprinzip als materiellen Standard einfiihren,
zusitzlich zu anderen Anforderungen;

- Standards oder Leistungsvorschrifien fiir bestimmte Verschmutz-

ungsquellen;
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- Lizenzerteilungen und #hnliche Arten administrativer Kontrollen neuer
und bestehender Aktivititen mit verschmutzender oder in anderer Weise
schédlichen Auswirkungen;

- Uberwachende Beaufsichtigung, die auf Besuchen, Kontrollen und eine
Uberwachung der Kontrollergebnisse usw. erforderlich macht;

- Spezielle rechtliche oder praktische Arrangements, einschlieflich der frei-
willigen oder vorgeschriebenen Kooperation zwischen Verschmutzern in
dem Gebiet, um bei der Verbesserung der Umwelt ein gutes Kosten-Wir-

kungs-Verhéltnis zu erzielen.

Alle derartigen Vorschriften und administrativen MaBinahmen machen
Sanktionen erforderlich, die ich in meinen Ausfilhrungen erldutere. Sie enden mit

den folgenden Wortei:

Es scheint so, dafl die Rechtssysteme der meisten Linder in den fir
Umweltfragen geltenden Teilen strafrechtliche oder administrative Sanktionen vor-
sehen. Als Normalfall scheint jedoch die Situation vorzuherschen, daf} die Sanktio-
nen hinsichtlich des folgenden Aspektes getrennt von den Mafnahmen behandelt

werden:

Die illegale Aktivitdt, ob sie nun gegen das Strafgesetz oder die Verwal-
tungsvorschrifien oder gegen die Entscheidungen der Verwaltung verstéfit, wird im
Normalfall toleriert, man nimmt es hin, daf8 auch weiterhin gegen die Vorschriften

verstofien wird.

Wenn dies so ist, kann man von doppelten Standards sprechen. Die
Gesetzgeber haben aus Umweltgriinden Aktivititen, Handlungen usw. verboten
oder eingeschrinkt, aber so lange wie die illegale Aktivitidt oder Handlung nicht
gestoppt wird, besteht das einzige Risiko fiir den Delinquenten (boser Wille ausge-
nommen), darin, daf3 gegen ihn eine Geldstrafe verhiingt wird (oder daB er, in selte-
nen Fillen, ins Gefangnis geschickt wird) und/oder fiir die Schiiden aufzukommen
hat,
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Ohne weitere Analyse kann man sagen, daf} eine der wirkungsvollsten und
effizientesten Sanktionen gegen derartige Verletzungen unter die Kategorie fillt,
die - wie vorstehend ausgefiihrt - besonders fiir die administrative Kontrolle geeig-
net ist: die sofortige Unterbindung einer derartigen Aktivitiit, solange, bis es gute
Griinde fiir die Annahme gibt, da es in Zukunft eine vollstindige Uber-einstim-
mung zwischen dem Gesetz und den gesetzlich verankerten Vorschriften und

Entscheidungen geben wird.

Ich habe den Eindruck, dafi alle anderen Sanktionen von zweitrangiger
Bedeutung sind. Das bedeutet nicht, dal Vergehen zustitzlich zur Unterbindung der
Aktivitéit nicht bestraft werden sollten, Aber das wichtigste Ziel fiir jemenden, der
gegen ein Gesetz verstoBt, ist, dafl er oder sie dadurch Geld spart oder in den Genufl
anderer Vorteile gelangt. Unterbindet man diese Handlungen, sind die Vorteile fiir
den Delinquenten gleich Null,
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Peawpme BCTYnuUTeNbHOro oOTHeTa Ha TeMy:

BAUAHUE AIOMMHUCTPATUBHOI'O TNIPABA HA ¢OPMY U NPUMEHEHUE
ITPABOHAPYIEHUY MPOTUB OKPYXAWWEN CPEZH

Npod. CraddaH BecTeplyHi

B Moem Apokjane s obpawawch K MNepcriexTuBaM KOHTPOJS Hal OKpy-
Xawuey cpeloil U KOHTPONbHOW cTpaTermMy, OTHOCSAUMXCS K aAMUHU-
cTpaTMBHON Mogenu. ITOMY CcCONYTCTBYeT KpaTkull aHaiu3 Tpex
CNaBHHX MOAXOA0B K HalUuoHallbHOMY 3akoHoJaTeJibCTBY 06 OKpyxXaio-
et cpelle B komMGMHaUUKM C NPOrHO3OM O TOM, Xakoro Tuna passuTue
MH BOBMOXHO BCTpPeTHM, C TeM, 4To6H MOMHTaTbLCs OCYIEeCTBUTH
noanepkyBaeMylo KOHLENuuio pasBuTUsi. 3TO BkJAw4YaeT B cebs Gonbuwe
aAMMHUCTPAaTUBHOLO 3akoHoJaTenbCcTBA M MeponpusiTuil, KoTophe S
oBcyxaanw MNUM BO BCSIKOM cCliydae yhnoMmuHaw. [Ans nony'eHust adpdexra
O HuX caHkuuMyu SyayT HeobxoAumMb 110 npuuMHar, KOTOpHe $I YKaxy.
HekoTophle M3 HMX OTHOCSTCS K CaHKUMAM IO YyrOJIOBHOMY MpaBy, a
Gonee 3HauuTenbHast YacTh OTHOCUTCS K aAMUHUCTPATUBHHM CaHKLMUAM
pasHoro poga. O HeKOTOpPHX M3 HuUX s 6yay roBOpUTh B rocliegHel
4yacTy poxnaza.

1 obcyxnaw ABe [epcrneKTMBH KOHTpoOJsi Hal OKpyxXaloueil cpenoi:

crapas MepcrexkTyBa OCHOBaHa Ha TOM, KakKue S3arpssHUTENN MOrLyT

6uTy npueMaeMHMuM, M gpyrasi Hopasi fepclleKTMBa OCHOBaHa Ha KOH-
uenuuu O NoiAepXnBaeMOM Pa3BUTHM.

Hoaan rnepcrnekTMBa HaxoAUTCS! B KOHUeNnuusix, noZoGHHX clneaylommM:
Vcrionb3ys npupelHue pecypcH, He pacxXoayn ux. Jiydwmit, xoTs U
He CcOBeplleHHHN npuMep, - 3TO KBOTH A7si phH6OJOBCTBa, OCHO-
BaHHHE Ha MeXAYHapoJAHOM rpase.

* CraHOapTH [10 KayecTBY OKpyXawuel cpefb, HacyuHue, CBSI3HHE
KayecTBeHHHE CTaHAapTH MOXHO HalTM B 3aXoHaX MHOI'UX CTpaH,
aMepUKaHCKUI 3aKOH © 4YUCTOM BO3AYXEe, BO3MOXHO, OAWH M3
Haubosiee paB3BUTHX NpuMepoB. MHoOIMe AUMPeKTUBH EBponefckoro
CoofbuecTBa BKAWYaWT 3TY KOHUenuuk.

*  3JawuTa nogBeprapuyxcs OrnacHoCTH pPa3HBX BUAOB XUBOTHHX, -
Takyl KOHUeNUUKWw MOXHO HalTHM B MeXAyHapoAHHX HOrOBOpax u,
Hanpumep, B 3akoHe CUA o sugax, nonasumx noa yrpoasy.

* MaxkxcUMyM ToTallbHOW HArpy3Ky, MaKCUMYM ToTallbHHX 3MUCCUNA MO
OTHoOWeHUIc K aTMmocdepe. I3To Bce Gosblie oBcyXxaaeTcss U UCMNOAb-
3yeTCs He TONLKO Ha HauuoHa/llbHOM, HO M Ha MeXJYHapoaHoM
YpoBHe, uro TpebyeT NpuMeHeHUs! HaUUOHa/bHOrO 3aKoHozaTelb-—
cTBa.

* TJlonuTUKa "MHIBHOILO Ny3Hps",., OHa TecHO cCBSf3aHa C HeCKONbKUMU
U3 BHWEYMOMSHYTHX KOHUEenNuMui.

Bonewasg 4YacThs gerpagaliuii okpyxalueil cpean 3aBUcuT oT GoJibUOLo

yycna paelcTBUM. 3HayeHue OAHOro pAeficTBUS MOXeT OHTh oOYeHb

He3HA4YUTeSIbHHM [0 OTHOWEHMI0 K TOTAaNbHOMY BO3AefCTBUX Ha OKpy-—

Xawuwyw cpelny. Hcxoas U3 3Toro, MCrolik30BaHMe aAMUHUCTPATUBHOIO

MoAyca npejcTaBAsieTcs HaM JayHduwuM noaxoaoM. OH INpu3HBaeT K

YBeNnuM4YeHUw BapMaHTOB [IpaBuil ¥ aAMMHUCTPaTUBHHX AeMCTBUM,

BKJNYas UX, HO He orpaHuuYMBasich UMKU:

* KXadeCTBEeHHHM CTaHAapTOM U PYKOBOASWUM NPUHLKAMNOM MO OKpyXalo—
men cpege, u3 KOTOPHX MpeAnAyiide UMelT CUIY 3akoHa U 3pdex-
TUBHY® CHCTeMy
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*  [JjlaHMpPOBKa OCYWeCcTB/ieHUs

* OLEeHKY BO3JeMCTBUS OKpyxalbllel! cpenn
3aKoHH, Tpebywiie Hauaydllelt TeXHONOLUU, KOTOPYH MOXHO
ocylecTBUTL MOcpeACTBOM NMULEH3URA M Hasaopa

* 3aKoOHH, Bejymue fpelAynpeauTelibHHN NPUHUUMN KaK BewecCTBeHHH
cTaHAapT JACMOJIHUTENbHO K AOpYFuM TpeboBaHUAM

*  cTaHaapTs UM peankHoe UCNoOAHeHUe ANs crieuuduyeckux o4aros
3arpsisHeHus

*  OuueH3upoBaHue U MNoJobHHe TUNH aAMUHUCTPATUBHOLO KOHTPO/S
Hal HOBHM U CYWeCTBYWUYM 3arpsi3HeHMeM uAM UHHMKU BpedHHMU
AencTBUAMNK

*  Han30p, OCHOBaHHHI Ha nNoceweHusx, KOHTpoNe, 3KoJNorndeckux
nccneloBaHnil MECTHOCTUM M T.nA.

* BHTeKabuwue ninaTexyu, NpuBoAsiuUMe K HAaA30pPY Hal KOHTPOAUPYeMu-
MU pe3ynbTraTaMu U T.A. :

*  criegualjibHHe ppuanydeckue u npakTUdecue ycTpoiicTBa, BKJKHaln-
mue pobGpoBonbHOe uAu obsa3aTellbHoe COTPYAHUYECTBO MeXay
3arpa3HUTeNsMyu B odHoit obnacTUM € TeM, YTOGH ynyduuTbh OKpPYy-
Xalwuwyio cpeay 3¢¢eKTHMBHHM MO pacxonaM NnyTeM.

Bce Takue npaBuia U agMMHMCTPATMBHHE AeMCTBUSI TpebyioT CaHKLMM,
O KOTOpHX S COBOPI0 B CBOEM AoKjlalje, OKaHuMBalleMcs cheayowmuM
3aMeyaHueMm:

Iloxoxe Ha To, uTo G6OABUMHCTBO CTpaH UMeRT YLOJIOBHHE WK
agMUMHUCTPATUBHHE CaHKUMK B CBOMX WpuAMYECKUX cucreMax Irlo
CKpyXakuey cpefe. OAHako HopMmaljbHasi cuTyauust BHLASAUT Tak, 4YTO
caHKUuM OTHAeNsiT OT AelicTBUII B clieaywuleM OTHOWEHUM :

HeneranbHue AENCTBUS, MNOCKONbLKY OHM HapymawT npaspujia xapa-
TeNLHOro 3AaKOHa MiIuM ajIMMHUCTPATHBHEIE npaBuiia MUK pelleHusd,
OBLKHOBEHHO npoponxawT AeiCTBOBATH, Hapymasi npasuna.

Ipu 3TOM MW MOXeM I'OBOPUTh O. ABOWHHX cTaHgapTaX. 3aKoHoga-
Teny UMEeWT 3anpeljekHHe HAM orpaHuyYMBaluue AeMCTBUSI, aKLuuM u
T.RX. O OKpyXawuei cpefle, Ho IMoOKa HejerajlsHoe AeiicTBUE WUMU
aklus He nNpUocTaHOBNeHa, efWHCTBEHHHM OpeMeHeM AN HapyuuTenst
/He cuuTas 3noro yMmucsna/ sSBnsaeTcs puck GHTh owTpadOBaHHHM /UK
B O4YeHb pPeAKuX chnydasx 3akiioyeHue u/UNK - Bo3MeueHue yuepGa/.
Camo coboit pasdyMeeTcss M Ge3 pajbHelllero aHalu3a, YTO OJHOW U3
Haubonee 3GPeRTUBHHX M ASMCTBEHHHX CAHKUMI NPOTUB TakMxX Hapy-
WeHut, noanajalwnx foj xaTeropri ocobo noaxoAsuUX ANA agMUHU-
CTPaTUBHOIO KOHTPOJIsl, KakK OHJIO YMNOMAHYTO BHUWe, 6GHlo G HeMeR-
JleHHOe NpYOCTaHOBAEHUe [eMCTBUS A0 Tex Mcop, Noka He MNoSBUTCS
Beckas npuinHa BepuUTh TOMy, 4YTO B Gyayuer 6yneT nofHoe corja-
cue c 3aKOHOM U KpUAMYECKM OGOCHOBAHHHMU MpaBUJaMU U pelleHud-
MU.

MHe KaxeTcs, YTO CaHKUUM ApyLOro poja Ha BTOPOM MecTe rocne
3TOM. 3TO 3HAYUT, HTO HapymeHus He OYAYT KapaTbcs B JOMOJIHeHUe
K NpUOCTAHOBKE AefCTBU.

llepBuyHas Uenb A4S kKoro-nubo, Hapywawuero 3aKoH, 3TO ToO,
YTO OH WM OHa Takum obpasoMm cbepexer uau 3apaboraeT AeHbIU
uny 6yneT MUMeTh MHOLO TUMA BHIOAY OT 3TOM akuun. ECIU axums
rnpuocTaHoBNleHa, TO BHILOJA Al HapYWUTeNsi CBOAUTCS K HYJW.
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ADMINISTRATIVE AND PENAL SANCTIONS IN
THE FIELD OF THE ENVIRONMENTAL CRIME

I consider it necessary to begin my report with the expression of my agree-
ment with the initial theses submitted for discussion at our seminar, In connection
with this my preliminary note comes to the fact that the problem of my report is in
many respects a derivative from the problem of "Models and Types of Environmen-
tal Offences". In spite of some differences existing in the concrete solution of the
problems raised to the criminal and administrative law in the field of the protection
of the environment, the community of the problem presupposes in many respects
the coincidence of principal approaches. On the one hand, the means usually chosen
by the criminal and administrative law to control the results of the harm to the envi-
ronment and the impact on the corresponding violation in the field are really
different. On the other hand, the ultimate purposes of the use of these means can
coincide. In both cases it is a legal impact on the injury of the environment for the
purpose of its preventation and diminution. Hence, the problem consists not so
much in the competition between the administrative law and criminal law sanctions
as in the search of the most effective means of their correspondence to one another
in the environmental field as well as of their coordination. In this connection from
the general theoretical point of view the comparison of criminal law and adminis-
trative law means of impact on the ecological infringement lets us come to the con-
clusion that a certain approach of administrative and criminal law takes place in this
field (in spite of their principal initial difference), It takes place at least in three
directions arising out of the interaction of the criminal law and administrative law
means in the mentioned sphere, First, out of the frontier character of many criminal
Jaw and administrative law prohibitions in the field of the protection of the environ-
ment (the latter can be explained by the coincidence, in these cases, of the objects
of criminal law and administrative law protection). Secondly, out of the existence of

the so called blank's disposition of criminal law with its reference to the normative
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acts of administrative law, And, finally, out of the existence in these cases of the
preliminary administrative liability as a necessary condition for the criminal

liability.

There is no doubt that the problem consists first of all in the definition of
the cases in which the injury that has been caused or is being caused to the environ-
ment is to be reacted on by criminal law and in which by administrative law (a con-
stant problem of the legislator), Apparently, the traditional initial notions here are,
first, the extent of the injury caused to the environment and, therefore, to the people
who live in this area, and, secondly, the possibility of elimination of such injury, Let
us take as an example such sphere as air, If an industrial enterprise begins to pollute
the atmosphere but the harmful for people consequences have not come yet, in such
case it is possible to stop the further pollution and thererore to prevent the negative
for people's health consequences without resorting to criminal law, that is by limit-
ing oneself to the means of administrative law, If as a result of the pollution of the
air people's health has been either already harmed or there is a direct threat of such
harm then criminal law must step in. In this case the criminal law sanctions are real-
ized irrespective of whether an infringement of the ecological administrative law
norm has been fixed before or whether the administrative law sanctions have been
applied to the offender, Certainly, it is not a typical case of attaching the criminal
law sanctione to the protection of the environment because such cases require com-
ing of the ecological consequences rf special weight. More widespread is the legis-
lative necessity of the establishment of the criminal law sanctions as an impact on
the offender who was not influenced by the preliminary use of the administrative
law sanctions for the analogous administrative infringement (according to the back-
ground paper for our seminar it is called the first model of the environmental

offences).

The great difficulty consists in the definition of the types of the criminal
law and the administrative law sanctions and their extends. I consider it appropriate
to show it in the legislation and its use (both effective and noneffective) in our

country. In accordance with administrative law of Russia the administrative law
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sanctions for ecological infringements are mainly of two types. First, the penalty
imposed on the officials and citizens and also on the enterprises and organizations
guilty of perpetration of the ecological infringement. Note should be taken that till
recently these penalties have been imposed only on the officials and citizens and did
not exceed 100 roubles (for example, such penalty could be imposed on the corre-
sponding officials for putting into operation without taking into account the require-
ments for the protection of the air). It is obviously that such administrative law
sanctions were absolutely jneffective. In December 1991 a new law of the Russian
Federation "On the Protection of the Enviruriment" was issued. In accordance with
it, first, such sanctions began to be used not only to the officials and citizens but also
began to be imposed directly on the enterprises and organizations are guilty of the
perpetration of the ecological infringements, Secondly, the extent of the penalty
imposed on the citizens and officials is determined now not in the certain sums but
as the multiple of the minimal wages. On the citizens - from single to tenfold extent;
on the officials - from thricerepeated to twentyfold extents; on the enterprises and
organizations - from 50,000 to 500,000 roubles. The meaning of defirition of the
new procedure of calculation of the penalty sums imposed on the offenders, is to

take stock to some extent of the results of the galloping inflation.

The second type of the administrative law sanctions (in the broad sense) is
the means of administrative prevention used by the specially authorized bodies and
specially adm.inistration in the field of the protection of the environment. These
bodies can take a decision about the limitation or suspension of the enterprise or any
other unit if this activity is ecologically harmful (for example, with the exceeding of
the limit of dumping of polluting substances). The decision of these bodies is obliga-
tory and can be appealed in legal form. Of course, theoreticaily such administrative
law sanctions might have been more effective. Unfortunately, for some reason or
other, these seemingly effective sanctions are still imposed very seldom. A question
can arise in the connection with this kind of the administrative law sanctions: why
are not these sanctions realized by the court? The point is that in law the court liabil-
ity for an administrative infringement (as well as the criminal one) is still bound

only with the guilty personal liability of physical persons. As it was already men-
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tioned, the new Russian law on the protection of the erivironment has broadened the
list of the subjects of administrative liability at the expense of the enterprises and
organizations guilty.of ecological infringements. But the measures of administra-
tive compulsion connected with the closing of ecologically harmful enterprises are
still taken only by specially authorized bodies in the field of the protection of the

environment, courts are excluded out of this process.

In accordance with the legislation of Russia currently in force the follow-
ing criminal law sanctions are foreseen for the perpetration of the ecological crimes

depending on their weight:

- Penalties (to 200 roubles, to 300 roubles, to 1,000 roubles, to 10,000 rou-
bles, to 25.000 roubles);

- Reformation works (for a period up to 1 year, to 2 years);

- Imprisonment (for a period up to 1 year, to 2 years, to 3 years, to 4 years,

to 5 years).

As it was mentioned all pointed criminal law sanctions are imposed only
on the physical persons guilty of the corresponding ecological crimes. But note
should be taken that in the theory of criminal law at the period of changing to the
market economy (market relations) opinions began to be expressed which are evi-
dence of revusion of our traditional conception that only a physical person can be
the subject of a crime as applied to the ecological crimes and several types of eco-
nomic crimes. Of course, their realization requires considerable increase of maxi-
mum penalties (now they are even lower than the administrative ones). In the proj-
ect of the new Criminal Code of the Russian Federation prepared under the patron-
age of the Minister for Justice, the extent of the penalty is fixed up to 100 minimal
wages; it meets the requirements of today's inflational processes. In this case the
criminal liability is put also on the physical persons (of the corresponding organiza-
tions and enterprises). The extent of the criminal law penalties will be increased
considerably. To my mind in this case we can also speak of including into the

system of punishment for the ecological infringement of such nontraditonal for our
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criminal legislation sanctions as suspension and stopping of ecologically harmful
enterprises and organizations. A new guestion inevitably arises about the correla-
tion of the penal criminal law sanctions and imprisonment and their effectiveness, I
think the latter sanction (imprisonment) is the extreme measure and must be calcu-
lated on the cases of grave (irretrievable) for people's health and life. In the afore-
said project of the Criminal Code of the Russian Federation imprisonment usually
for 2 or 3 years fixed together with the other types of punishment for the extreme
ecological infringements. But the cases of the exireme infringements such as, for
example, premeditated concealment or misrepresentation of the information which
entail death or serious illness of people, are punished by the imprisonment for a
longer period. Here we speak about the hightened criminal liability in the case of the
virtual coming of the injury to the people's life and health (it is easy to notice that
the organization of such criminal law norms and the corresponding criminal law

sanctions is connected with the well known situation in Chernobyl).

From the point of view if the influence of the use of the latter kind of crimi-
nal law sanctions (imprisonment) on the prevention of new heavy ecological
infringement, their meaning and effectiveness must not be overestimated, Certainly,
in this case the use of imprisonment is a forced criminal law reaction on the ciming
heavy consequences. In such cases the criminal law sanctions are also not able to
recover people's life and health, In accordance with this they are used as general
preventions traditional for the criminal law (though they are also ineffective) and
moral satisfaction of victims and the society. The penal criminal law sanctions are
counted on less heavy ecological infringements. It is considered that their preven-
tive meaning is move effective and their use is able in general to prevent the coming

of more heavy consequences.
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SANCTIONS ADMINISTRATIVES ET
SANCTIONS PENALES DANS LE DOMAINE DU
DELIT EN MATIERE D'ENVIRONNEMENT

Résumé

"En dépit de certaines différences existant dans la résolution concréte des
problémes dans le domaine de la prutection de l'environnement, posés au droit pénal
et au droit administratif, le caractére courant de ce probléme présuppose une cer-
taine coincidence de leurs principales approches. Le probléme ne se situe pas tant
au niveau de la concurrence entre sanctions administratives et sanctions pénales que
dans la recherche des moyens les plus efficaces de leur correspondance les uns avec
les autres dans le domaine de la protection de l'environnement ainsi que leur
coordination, A cet égard, le probléme constant de la législation est de décider
quelle loi doit intervenir dans chaque cas de d'atteinte 4 I'environnement - le droit

administratif ou le droit pénal.

Evidemment, le point de départ doit étre, traditionnellement,en premier
lieu, le degré d'atteinte contre l'environnement et aux personnes qui y vivent, et,
deuxiémement, la possibilité d'éliminer une telle atteinte. En principe, lorsque nous
parlons des cas ol il est possible d'éliminer les conséquences de la pollution de
'environnement et lorsqu'il n'y-a pas de conséquences graves pour la vie et la santé
des personnes, des sanctions administratives pourraient &tre utilisées, et, dans de
tels cas, l'aptitude de ces sanctions & réparer le dommage causé est trés forte (dans
une certaine mesure, cette qualité les rapproche des sanctions pénales civiles). Si les
conséquences causées a lenvironnement et aux personnes ne peuvent &tre
éliminées, les sanctions pénales administratives deviennent inefficaces et sont
remplacées par les sanctions pénales, notamment I'emprisonnement. Ni les unes ni
les autres, certainement, ne sont capables de réparer le dommage causé, c'est pour-

quoi le but de leur utilisation est la traditionnelle prévention générale (qui est
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également inefficace) et la satisfaction morale des victimes et de la société, Comme
le montre I'étude du document de fond de notre séminaire, le probléme dv recours
aux sanctions pénales, dans le cas des personnes juridiques, reste irrésolu sur le plan

législatif (par rapport aux personnes physiques).
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ADMINISTRATIVE SANKTIONEN UND
STRAFSANKTIONEN IM BEREICH DER
UMWELTKRIMINALITAT

Zusammenfassung

Trotz bestimmter Unterschiede, die zwischen den auf der Grundlage des
Strafrechts und den nach dem Verwaltungsrecht erzielten konkreten Losungen von
Umweltschutzprobleinen bestehen, erfordert der gemeinsame Charakter dieser
Probleme eine gewisse Gemeinsamkeit ihrer grundsitzlichen Anndherungsweise.
Das Problem besteht nicht so sehr in der Konkurrenz zwischen den administrativen
Sanktionen und den Sanktionen nach dem Strafgesetz, sondern in der Suche nach
den entsprechenden effizientesten Mittel, sowohl im Bereich des Umweltschutzes
als auch bei ihrer Koordination. In Verbindung hiermit steht die Gesetzgebung vor
dem stiindigen Problem, zu entscheiden, welches Gesetz in jedem einzelnen Fall

von Umweltschidigung zum Tragen kommt.

Offensichtlich mufl der Ausgangspunkt traditionsgemil zundchst das
Ausmal der Schidigung der Umwelt und der Menschen sein, die dort leben und in
zweiter Linie die ‘Moglichkeit der Beseitigung einer derartigen Schidigung.
Grundsitzlich soilten, wenn man iiber Fille spricht, bei denen die Moglichkeit einer
Beseitigung der Folgen der Umweltverschmutzung besteht und wenn keine schwer-
wiegenden Konsequenzen fiir das Leben und die Gesundheit der Menschen beste-
- hen, administrative Sanktionen verhingt werden. In derartigen Fillen sind die
verhdngten Sanktionen in #dusserst effizienter Weise in der Lage, die verursachte
Schidigung zu beseitigen (hinsichtlich dieser Eigenschaft entsprechen die verwal-
tungsrechtiichen Sanktionen in gewissem Masse den Sanktionen nach dem Zivil-
strafrecht), Wenn es nicht moglich ist, die Konsequenzen fiir die Umwelt und
Menschen zu beseitigen, verlieren die Sanktionen nach dem Verwaltungsrecht ihre
Wirkung und werden durch strafrechtliche Schritte ersetzt, einschlieBlich einer

mdglichen Inhaftierung. Beide sind sicherlich nicht in der Lage, den verursachten
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Schaden zu beseitigen, aus diesem Grund zielen sie auf die traditionelle allgemeine
Privention ab (die ebenfalls ineffizient ist) und die moralische Genugtuung der
Opfer und der Gesellschaft. Wie die Untersuchung dieses Hintergrund-Papiers fiir
unser Seminar zeigt, ist das Problem die Anwendung von strafrechtlichen Sank-
tionen auf juristische Personen aus gesetzgeberischer Sicht weiterhin ungelést (im

Gegensatz zu den Anwendungen auf physische Personen).
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AIMWHUCTPATUBHHE UM KAPATENLHHE CAHKLUUM B OBJIACTY NPECTYIUIEHWA
ITPOTUB OKPYXAKUWENA CPEIH

(Ceoaka)

HecMoTpsi Ha onpelelleHHHe Pas3fiMyus, CcyllecTBYWUME B KOHKPeTHOM
pelleuuy npobneM B obracTu BallMTH OKpyXaluwell cpeflk, HocTaBileH-—
HHX nepej YrLoJIOBHHM M aAMWHMCTPAaTMBHHM NpaBoM, obmuil xapakrep
3TUX npo6ieM npeanonaraeTr coBnajeHne MPUHUMNMANBHHX MOAXOAOB K
HuM. TIpofjieMa COCTOUT He CTONBKO B COPEBHOBaHUM MexXAy CaHKLUus-
MY aAMMHUCTPATHUBHOLO M YLONOBHOLO MpaBa, CKONBKO B MoOUCKax
Haubonee 3¢PeKTMBHHX CPeACTB KaK MX B3aMMHOLO COOTBETCTBUS B
o6nacTy BaWuTH OKpyXaKWleil cpepnb, Tak M MO MX KoopauHauuu. B
CBSI3YM C ITUM MOCTOSIHHAas MpobneMa B3aKoHoZATe/bcTBA COCTOUT B
TOM, 4YTO6H pewnTh, KOTOPHN 3aKoH AONKeH pearumpoBaTb Ha KaXgoe
Aefio, KOTOpoe HAaHOCUT yuep6 oKpyxakumell cpele - To AU aaMUHK-
CTpaTMBHOE, TO NU YLO/IOBHOE Npano.

OYeBUAHO, MCXOAHOV TOYKON AoNXHa 6uTb TpaaMUMOHHasi: BO-TIepBHX,
o6beM NpUYMHeHHOro Yyuepba okKkpyxawueil cpele M MoAsM, XUBYWUUM
TaM, W, BO-BTOPHX, BO3MOXHOCTh fMMKBUAAUUM Takoro yuepba. B
NpuMHUUMNe, Korga Mh COBOpMM O TaKUX JeflaX, B KOTOpPHX BO3MOXHO
YHMUYTOXUTDL NOCSIeACTBUSA 3arpA3HeHUS M Korja OTCYTCTBYKHT rnocles-
CTBUS, cKa3sbiBawlMecsi Ha XU3HUM M 3J0poBbe nlger, AONKHH OHTh
rnpyMMeHeHH CaHKUMKU NO aAMMHUCTPATUBHOMY MNpaBy, M B Takux chyda-
X 3¢HeKTUBHOCTbL 3ITUX CAHKUUN AN BOCCTaHOBJEHUS NPUYMHEHHOro
yuep6a odeHbs BHCOKa /B KakoM—TO CTeleHy 3TO KayecTBO npubnmxa-
eT UX K caHxUusiM rpaxgaHckoro npasa/. Ecnu nocnelzcTsus, Npudn-
HeHHHe oKpyXawuel cpelle U NOASM He MOCYT OHTL YHUYTOXEHH,
caHKUMKU Nno aiMMHUCTPATUBHOMY MpaBy CTaAHOBSTCH HesahbeKTUBHHMMU,
M caHKUMKM 110 YI'OJIOBHOMY MNpaBy /BKJw4yas 3akijw4yeHue/ 3aMeljanT
ux. OHU Bce, Oe3YC/IOBHO, He B COCTOSIHUM BO3MECTUTL NPUUUHEHHYIo
YTPaTy, MO3TOMYy LUellb UX UCMOJb30BaHUS - 3TO TpaauUMOHHast obmas
3auuTa /koTopasi Toxe He 3ddeKTUBHA/ U Mopal/ibHOE YAOBIEeTBCpeHue
nocrpagaewmx u obuecrBa. Kak rnoxa3nWbBaeT OCHOBHOM AoK/al Hawero
ceMuHapa, npobJjeMa MHCIONb30BaHUS. CaHKUUKA YILOJOBHOIO npasa o
OTHOIEeHUId K WpUAMYEeCKMM JMUaM oKa elle ocTaeTcsi He pelleHHoOMN
3aKoHoZaTeNsHo /B OT/IUYME OT caHKUMi K duauyecxkuMm nuuam/.
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THE ROLE OF ADMINISTRATIVE AGENCIES

AND THE JUDICIARY IN THE PREVENTION

AND SUPPRESSION OF ENVIRONMENTAL
CRIMES

It seems self-evident that administrative agencies as well as the judiciary
should play roles in the prevention and suppression of environmental crifes. Obvi-
ously the problem is rather that neither of them currently is capable of playing the
roles properly or at least in a way which produces satisfying results in terms of pre-
vention and suppression of environmental offenices. Word has even gone around
already, that "nothing works" in the field of implementation of criminal environ-
mental lawl, reminding the outcomes of evaluation research in the field of treat-
ment of offenders. Evaluation research actually suggests that the outcomes of crimi-
nal environmental laws are rather poor, if measured in terms of adjudication rates
and sentencing?. Research suggests furthermore that the outcomes of criminal jus-
tice are rather distorted, insofar, as criminal law enforcement is concentrating on
small scale polluters or behaviour which could be labelled "everyday polluting
behaviour” of individuals or ordinary citizens. Critics argue that criminal environ-
mental law spares large scale polluters from being brought to criminal justice. We
could then even arrive at the conclusion, that environmental criminal law currently
faces a deep crisis. So, it is reasonable to put forward the question why the roles are

not properly performed and what could be done to ameliorate role performance.

1 Jepsen, J.: Commentary, In Kaiser, G. & Albrecht, H-J. (eds.): Crime
and Criminal Policy in Europe. Freiburg, 1990, pp. 25-33

2 Albrecht, H-J.: Evaluating the Impact of Criminal Law; The Case of
Environmental Criminal Statutes, in Albrecht, G. & Otto, H.U. (eds.): Social Pre-
vention and the Social Sciences. Berlin & New York, 1991, pp. 467-478, p. 476 in
particular

3 Heine, G.: Environmental Protection and Criminal Law, in Lomas, O,
(ed.): Frontiers of Environmental Law, Warwick, 1991, pp. 75-101
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In analyzing conditions responsible for the current state in preventing and
suppressing environmental crimes and in assessing the roles administrative and
judicial agencies should or could play in this field, it scems important to distinguish

three levels.

First of all the level of legislation and law-making as well as its results in
terms of environmental criminal statutes are concerned. Herewith, the role of poli-
tics and the parlamentary system in preventing and suppressing criminal offences

may be added to the agenda.

Next, the level of organizational aspects of prevention and suppression

should be considered.

Finally, the question of which meaning prevention and suppression are
given by administration and the judiciary should be addressed, and, moreover, also
the question of how these meanings are transformed into feasible models or tech-

niques of controlling behaviour.

Developments in designing environmental offences have basically led to

the emergence of three distinct types of environmental offences3:

1. The first type of criminal environmental offences is based on a technique
which creates absolute dependency from administrative law or even
administrative decision-making. Here, criminal sanctions are used ulti-
mately to push the offender towards comipliance with administrative
orders or towards better cooperation with administrative agencies. The
objective of criminal law then is reduced solely to back up administrative
law enforcement.

2. A second model of defining environmental offences is led by the idea to go
beyond mere punishment for contempt of administrative orders or deci-
sions and to protect certain environmental resources such as water, air,

soil ete, directly through incriminating behaviour endangering or harming
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these resources. With respect to this type of environmental offences
administrative concerns and interests have to be taken into account, too.
That means that despite the formally independent nature of the criminal
environmental offences, basically dependencies are created on another
level,

3. A third model is based upon the concept of complete independency of
environmental criminal law from administrative environmental law or
administrative agencies with incriminating behaviour creating actual seri-
ous threats to human life or health, which by no means could be eligible

for administrative permits or other interventions.

Although there seems in European legislation a certain favour for the sec-
ond type of environmental criminal offences4, it should be noted also that obviously
the outputs of criminal justice systems do not differ along differences in the type of

legislation used.

In none of the three types of legislation, simple pollution alone is sufficient
to invoke criminal law. This is true with respect to the first model as well as to the
second one, this is true also for the independent type of environmental criminal

offence.

With respect to the independent type of environmental offences the prob-
lem arises that rather restrictive offence characteristics are used and that in criminal
trials clear evidence on causal links between individual behaviour and actual harm
to the environment must be established. Experiences from those countries which
have made use of this legislative technique have demonstrated that convictions thus
are rather rare events. It seems obvious that certain conflicts with respect to what
should be regarded a criminal environmental offence have not been solved at the

legislative level but - in order to broaden the base of support and to achieve a wider

4 Meinberg, V. & Heine, G.: Environmental Criminal Law in Europe;
Legal Comparative and Criminological Research, in Kaiser, G. & Albrecht, H-J.
(eds.): Crime; and Criminal Policy in Eurepe. Freiburg, 1990, pp. 3-24
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consensus in the legislative process - have been transfetred to the implementation
process. In that field. in the case of pollution, waste disposal or other behaviour
endangering the natural environment, the crucial question does not concern so much
"who did it", a question ordinarily arising with respect to ordinary crimes, but rather
concerns the questions "did a crime actually occur”5. So, we may even say that the

legislative process is to be continued in the ficld of enforcement of criminal law,

Thus, elements of symbolic legislation might be hidden in environmental
offences, which are likely to create serious obstacles at least for one type of preven-
tion, a type of prevention, traditionally assigned to criminal law. This type of pre-
vention concerns general prevention or the moralizing functions of criminal law.
General Prevention requires clearly defined behaviour in criminal law if criminal
law should serve as a credible moral message on which expectations are justified
with respect to human impacts on the natural environment and which are not, Thus,
the most important function of criminal law, that is parcelling out behaviour which

is not tolerated under any conditions, is not fulfilled.

As far as the organizational level of analysis is concerned, the attention
should be drawn to the fact that administrative agencies on one hand, criminal jus-
tice agencies and the judiciary on the other each represent first of all independent
organizations. Although the overall goal, that is the protection of the natural envi-
ronment, obviously is the same for the judiciary and administrative bodies, independ-
ency in terms of organization creates a solid basis for conflicts. These conflicts arise
out of the simple fact that independent organizations will operationalize this over-
all goal quite differently which in turn leads to differences as to how the roles in pre-
venting and suppressing environmental crimes are defined by those independent
organization. Besides organizational independency the focus must be put also on
the issue of functional dependency. Here, the type of environmental criminal stat-

utes which are to be implemented and the process of intertwining criminal and

5 Albrecht, H-J. & Heine, G. & Meinberg, V.. Umweltschutz durch Straf-
recht? in Zeitschrift fiir die (Jesamte Strafrechiswissenschaft 96(1984), pp. 943-998
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administrative law as well as criminal justice and administrative decision-making
create functional dependencies, which become effective in a one-way direction
only, and it means that the judiciary becomes functionally dependent on environ-

mental administration6.

Most important in framing those functional dependencies and modelling
the role which the judiciary may play in the repression of environmental crimes is
the way information processing is organized. Availability of information on pollut-
ing activities of a possibly criminal nature is a indispensable prerequisite for imple-
menting environmental criminal law, While administrative bodies usually have
wide powers in terms of control, investigation, access to premises, etc., criminal
Jjustice agencies are restricted by criminal procedural statutes, normally requiring a
certain degree of suspicion that a criminal act has been committed, before they may
engage in criminal investigations. These administrative powers and corresponding
duties of companies and enterprises monitored and controlled are usually combined
with obligations on the part of administrative authorities to keep the information
gathered for administrative purposes within the boundaries of the administiation.
But, while in other areas, special secrecy laws, e.g. with respect to the tax system,
have been adopted, which do not permit routine disclosure of information that
might be relevant for the prosecution of tax evasion offences, the topic of coopera-
tion and information sharing in the field of the environment do not have as yet a cor-
responding firm legal basis. On the other hand, it seems clear that availability of
reliable and valid information on environmental crimes also depends on the degree
and the nature of specialization and differentiation of organizations. Here, we have
to acknowledge that from the very beginning environmental administration repre-
sents a specialized and differentiated system, while police, public prosecution, and
criminal courts are non-specialized and their organizations are not differentiated

along the needs of supervising and controlling different sectors of the natural envi-

6 Albrecht, H-J.: Particular Difficulties in Enforcing the Law Arising Out
of Basic Conflicts between the Different Agencies Regarding the Best-suited Reac-
tions upon Highly Sensitive Kinds of Crime, in Council of Europe; Interactions
within the Criminal Justice System. Strasbourg, 1987, pp. 45-90
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ronment as well as the different types of activities that may affect the environment,
Efficiency of control and efficiency of implementing criminal law from the per-
spactive of the judiciary - in other words, the degree of functional dependency -
therefore may be seen as a function of the capability of criminal justice agencies to
differentiate and to specialize themselves on one hand or to make use of the special-
ized knowledge and the organizational devices of administrative environmental
agencies on the other. As we know from various studies on the relationship between
the criminal justice system and the administrative system of environmental protec-
tion, basic problems arise obviously from the fact that neither proper information
sharing takes place, nor have attempts to enforce reporting regulations succeeded in
turning adminis:rative agencies into a role which in the case of ordinary crimes is
taken up by the victim (gate keeper of the criminal justice system) or police them-
selves with proactive strategies in the field of victimless crimes such as drug

offences, etc.

Mere organizational devices do not seem to provide better solutions.
Although in certain systems powers and competencies in investigating environmen-
tal criminal offences are concentrated in one (administrative) agency adopting thus
the model which predominantly is used in the taxation system, no evidence exists
that this would produce better results in terms of higher levels of prosecution and
adjudication as well as less discrimination in the use of environmental criminal
law7. Essentially enforcement problems in terms of conflicts between an adminis-
trative approach on one hand and a criminal law approach on the other are dislo-

cated and pop up within the same organization, too.

The third level of analysis addresses the issue of models of control which
shape decision-making patterns as well as patterns of attitudes and perceptions, and
moreover, also middle-range goals defined within the respective organizations,

Herewith, the problem is highlighted that different models of control exist which

7 Albrecht, H-J.: Umweltstrafrecht und Verwaltungsakzessorietit - Prob-
leme und Folgen einer Verkniipfung verwaltungs- und strafrechtlicher Konzepte.
Kriminalsoziologische Bibliographie 14 (1987), pp. 1-22
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differ sharply from each other, obviously based upon differences in the type of pre-
vention as well as the type of repression which are perceived to be best suited to the

field of environmental protection,

Behind the terms of prevention and suppression, various techniques and
methods are hidden. Especially the term prevention might be compared to a shop-
ping basket where ¢verybody is likely to find what he or she wants to be found. It
goes without saying that the judiciary and criminal law are linked to individual or
general prevention and deterrence, suppression is sought by means of adjudication

and the use of criminal sanctions.

On the other hand, in the administrative system other types of prevention,
e.g. prevention through planning or technical devices have been developed, repres-
sive methods concern the use of administrative coercive means or administrative

sanctions such as fines.

In order to answer the questions, which role administrative agencies and
the judiciary should play in preventing and suppressing environmental crimes, it is
necessary to have a look on the compatibility of the control models adopted in both

systems.

Administrative control of the environment is based upon the consideration
that compliance achieving mechanisms with regard to enforcement of environmen-
tal laws are rather to be based on voluntary action and persuasion or positive incen-
tives but not on coercion and criminal sanctions. This model relies heavily on co-
operation and bargaining, a model which recently has received attention in the crim-
inal justice system, too, as far as mediation and restitutive justice are concerned.
Moreover, administrative decision-making in general is characterized by wide dis-
cretionary powers. These discretionary powers concern permitting or prohibiting
polluting activities in the commercial and industrial system. The rationale for
empowering administrative agencies to the use of discretion lies in the goals pur-

sued in environmental administrative lavw. Administrative decision-making is char-
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acterized by the pursuit of two differing and conflicting goals: protection and pres-
ervation of the natural environment on one hand, and economic or commercial use

of the environment on the other.

Basically, from the perspective of environmental administrative agencies,
the process of invoking criminal law is rather perceived to destroy the indispensable
positive relationship between administration and its industrial or commercial
clients. Short-term benefits in terms of successful criminal prosecution of environ-
mental crimes from this perspective would be exchanged for long-term benefits in
terms of establishing positive relationships and achieving the goal of compliance
with environmental administrative law objectives. Therefore, from the viewpoint of
environmental administrative agencies, the use of criminal law evidently would
result in a zero-sum game likely to increase the problem of non-compliance with
administrative law and administrative orders as well as the problem of" legal con-
flicts between the industrial system and administrative authorities. Therefore, it is
evident that the conflict perspective in terms of processing environmental offenders
through the justice system and attempting to achieve compliance with legal provi-
sions and therefore prevention by means of criminal penalties is not part of effi-
ciency calculations made within environmental administration. This is true at least
as far as highly organized fields of behaviour such as industry and commerce are
concerned. There, it is even argued that aggressive or militant prosecution should be
rejected and, sometimes we can even hear that criminal prosecution of environmen-

tal offences is counterproductive8.

The use of both models of control and both types of prevention in the field
of environmental offences as well as their consequences in terms of "role-conflicts"
between administration and criminal justice and judiciary obviously lead first of all
to the phenomenon of selective use of criminal laws in the envirionmental field. So,

administrative bodies serve as a shield against criminal law enforcement in those

8 Royal Commission on Environmental Pollution. 5th Report. Air Pollu-
tion Control; An Integrated Approach. London, 1976
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fields where they have responsibilitizs and powers. Criminal justice agencies are
rather forced to restrict investigation and prosecution to non-organized behaviour
not covered by environmental administration where conflicts about adequate con-
trol models and reactions to pollution among the different state agencies are not
present and not efficient. Thus, the bulk of environmental crimes and environmen-
tal offenders found guilty and sentenced on the basis of environmental criminal law

concerns rather small-scale polluters9.

The conclusions which can be drawn from the considerations presented so
far concern the following points:

1. Prevention and suppression have different meanings for administrative
agencies on one hand, and for the judiciary on the other,

2. These differences result partially from the mere fact that different agen-
cies, independent from each other in terms of organization, are involved in
the process of controlling behaviour harming the environment and pre-
dominantly from the fact that the conflict between industrial and legiti-
mate use of environmental resources and protection of the natuyal envirza
ment has not been resolved on the level of legislatiots but was transferred
to the level of implementation,

3. As a clear line between adequate economic use of natural resourcesr o™
criminal use of natural resources is lacking the consequence congisty of
conflicts between the administrative model of control and the criminal jus-

tice approach to prevention and suppression,

Thus, the question arises, whether these two models may be coordinated
insofar as each agency could contribute to prevention and repression of environ-
mental erimes without serious conflicts and in a way which minimizes selective law

enforcement.

9 Heine, G. & Meinberg, V.: Empfehlen sich Anderungen im strafrecht-
lichen Umweltschutz, insbesondere in Verbindung mit dem Verwaltungsrecht?
Gutachten D zum 57, Deutschen Juristentag. Miinchen, 1988
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But each attempt to intensify coordination and cooperation will basically

result in something we might call "role confusion”. The judiciary should seek to
" pursue the goal of general prevention by way of non-selective, non-discriminative
and equal use of criminal sanctions. On the other hand, administrative environmen-
tal agencies should pursue the goal of administrative prevention and should not
serve as a part of the criminal justice system. The same is true for the role of crimi-
nal justice, which should not serve as an annex of environmental administration,
because the administrative model ultimately would prevail and criminal law would
incorporate too many administrative features, thus loosing its most important, that

is general preventive and moralizing function,

In framing the relationship between administration and judiciary coordina-
tion should be rather sought through clear separation oftasks and goals on one hand
and, on the other of clear rules which help keeping up the barriers between preven-
tion and repression based on criminal law on one hand and prevention and repres-
sion based on other means. Thus, it should be accepted that the roles of both types
of agencies, administrative and judicial are different. Thus, lines which keep them
apart should not be blurred. A viable strategy to achieve such coordination could be
to cut back criminal law to simple and clear norms, which actually represent the
most serious threats to the environment. On the other hand, administrative sanctions
and administrative procedures should be used in those fields of behaviour which are
characterized by mere disobedience to administrative orders or rules, Basically, this
means that politics and legislation should be brought back to the field. It seems clear
that the basic responsibility for the problems embedded in the use of environmental
criminal law lies within politics. A conflict which is not resolved on the political
and legislative level is not likely to be resolved on lower levels of administration
and justice. So, the proper roles of administration and judiciary in preventing and
suppressing environmental criminal offences can be defined, but the different types
of prevention and suppression may be pursued in a satisfying way only if politics

play their role in terms-of clear decisions properly, too.



206

M. Hans-Jorg Aibrecht
institut Max Planck de droit pénal étranger et international,
Allemagne

LE ROLE DES AGENCES ADMINISTRATIVES
ET DU SYSTEME JUDICIAIRE DANS LA
PREVENTION ET LA SUPPRESSION DES
CRIMES CONTRE L'ENVIRONNEMENT

Résumé

11 semble aller de soi que les agences administratives et le systéme judi-
ciaire aient des rdles & jouer dans la prévention et la suppression des crimes contre
l'environnement. A l'évidence, le probléme est plutdt que ni les unes ni l'autre ne
sont en mesure de jouer ces roles convenablement ou, du moins, de maniére  pro-
duire des résultats satisfaisants, Les critiques avancent que Ie droit pénal en matiére
d'environnement épargne a ceux qui polluent sur une grande échelle d'gtre traduits

devant la justice pénale.

Analysant les conditions responsables de 1'état actuel dans le domaine de
la prévention et de la suppression des crimes contre l'environnement et évaluant les
roles que les agences administratives et judiciaires devraient ou pourraient jouer

dans ce domaine, il semble important de distinguer trois niveaux:

- le niveau de Ia 1égislation et du législatif ainsi que ses résuliats en termes
de statuts pénaux en maticre d'environnement. A cet égard, le r6le de la
politique et du systéme parlementaire, dans la prévention et la suppression
des délits pénaux, peut étre ajouté a I'ordre du jour;

- le niveau des aspects organisationnel de la prévention et de la suppression;

- la question de savoir quel sens l'administration et le judiciaire donnent a la
prévention et a la suppression, et la question de savoir comment ces accep-
tions sont transformées en modeles ou en techniques réalisables de com-

portement en matiére de contréle.
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Il semble évident que certains conflits relatifs & ce qui devrait étre
considéré comme délit contre I'environnement n'ont pas été résolus au niveau
législatif mais - afin d'élargir la base du soutien et d'atteindre un plus vaste consen-
sus dans la procédure législative - ont été transférés a la procédure d'application. En
ce qui concerne le niveau organisationnel, 'attention devrait porter sur le fait que les
agences administratives d'une part, les agences de justice pénale et le judiciaire
d'autre part représentent, en premier lieu, des organisations entiérement
indépendantes. Mais, en plus de l'indépendance organisationnelle, I'attention doit
également &tre accordée a la question de la dépendance fonctionnelle. La maniére
dont le traitement de l'information est organisé est capitale pour cerner ces
dépendances fonctionnelles et modeler le réle que le judiciaire peut jouer dans la

répression des crimes contre l'environnement.

Quant au troisiéme niveau d'analyse, le probléme est souligné par le fait
que divers modeles de contrdle existent; ils différent sensiblement les uns des
autres, évidemment en raison des différences dans les types de prévention et dans
les types de répression qui sont jugés les mieux appropriés pour la protection de
I'environnement. Afin de répondre a la question de savoir quel rdle les agences
administratives et le judiciaire devraient jouer dans la prévention et la suppression
des crimes contre l'environnement, il est nécessaire d'examiner la compatibilité des

modeles de controle adoptés dans les deux systémes.

Les roles proprement dits de l'administration et du judiciaire dans la
prévention et la suppression des délits contre I'environnement peuvent étre définis ;
mais les différents types de prévention et de suppression ne sauraient étre identifiés
de manidre satisfaisante que si les responsables politique joue également son role en

terme de décisions claires & proprement parler.
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DIE ROLLE DER ADMINISTRATIVEN
BEHQRDEN UND DER JUSTIZ BEI DER
VERHUTUNG UND VERHINDERUNG VON
UMWELTDELIKTEN

Zusammenfassung

Es scheint selbstverstindlich zu sein, dafl die administrativen Behorden
ebenso wie Justiz zur Verhiitung und Verhinderung von Umweltdelikten einen Bei-
trag leisten sollten. Offensichtlich besteht das Problem darin, dafl gegenwirtig
keiner von beiden in der Lage ist, die Rollen richtig oder in einer Weise auszufiillen,
die zu befriedigenden Ergebnissen fithren wiirde. Kritiker argumentieren, daf} die
fiir die Umwelt geltenden Gesetze Verschmutzer grofen Stils verschonen und diese

keiner strafrechtichen Verfolgung zugefiihrt werden.

Bei der Untersuchung der Verhiltnisse, die fiir den gegenwiirtigen Stand
der Verhiitung und Verhinderung von Umweltdelikten verantwortlich sind, und bei
der Bewertung der Rollen, welche die administrativen Behérden in diesem Bereich
spielen konnten oder sollten, scheint es wichtig zu sein, zwischen drei Ebenen zu

unterscheiden:

- die Ebene der Legislative und Gesetzgebung sowie ihre Ergebnisse in
Form von von Umwelt-Strafgesetzen. Somit kann die Rolle der Politiker
und des parlamentarischen Systems bei der Verhiitung und Unterdriickung
von Delikten mit auf die Tagesordnung gesetzt werden;

- die Ebene der organisatorischen Aspekte der Verhiitung und Verhinde-
rung;

- die Frage nach der Bedeutung, die der Delikt-Verhiitung und
-Verhinderung von den Verwaltungsorganen und der Justiz zugesprochen
wird sowie die Frage, wie diese Bedeutungen in durchfithrbare Modelle

oder Techniken zur Verhaltenskontrolle umgewandelt werden konnen,
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Es scheint offensichtlich, dafl bestimmte Konflikte hinsichtlich der Frage,
was als kriminelles Umweltdelikt eingestuft werden sollte, auf der legislativen
Ebene nicht gelést werden konnte, sie wurden aber - um die Basis der
Unterstiitzung auszuweiten und einen umfassenderen Konsens im Gesetzgebungs-

verfahren zu erzielen - auf den Durchfiihrungsprozef iibertragen.

Hinsichtlich des organisatorischen Niveaus der Analyse, sollte man die
Aufmerksamkeit auf die Tatsache richten, daB einerseits die administrativen
Behorden und andererseits die Justiz in erster Linie unabhiingige Organisationen
représentieren. Neben der organisatorischen Unabhingigkeit mufl man sich auch
auf die Frage der funktionellen Anhingigkeit konzentrieren. Bei der Erfassung
dieser funktionellen Abhiingigkeiten und der Erarbeitung der Rolle, welche die Jus-
tiz bei der Unterdriickung der Umweltkriminalitit spielen kénnte, ist die Art und
Weise, wie die Informationsverarbeitung organisiert ist, von allergrofiter

Bedeutung.

Hinsichtlich der dritten Ebene der Analyse wird das Problem hervorgeho-
ben, daf} es verschiedene Kontrollmodelle gibt, die sich scharf voneinander unters-
cheiden, offensichtlich basierend auf Unterschieden in den Verhiitungs- und
Verhinderungstypen, die fiir den Bereich des Umweltschutzes als am besten geeig-
net angesehen werden, Um die Frage zu beantworten, welche Rolle die administra-
tiven Organe und die Justiz bei der Verhiitung und Unterdriickung von Umweltde-
likten spielen sollten, ist es notwendig, einen Blick auf die Kompatibilitit der Kon-

trollmodeile zu werfen, die in beiden Systemen angenommen wurden,

Die angemessenen Rollen der Verwaltung und der Justiz bei der
Verhiitung und Verhinderung von kriminellen Umweltdelikten kénnen definiert
werden, aber die unterschiedlichen Verhiitungs- und Verhinderungstypen kénnen
nur dann in befriedigender Weise verfolgt werden, wenn auch die Politik ihren

angemessenen Beitrag in Form von eindeutigen Entscheidungen leistet.
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-y Xaunc-Epr An6pexr
HHCTHTYT @sapyBeXHOr'o H MeXOyHapofHOI'O YI'ONIOBHOI'C IIpaBa HM.
Maxca [lna#xa

PONNb AQMHHHCTPATHBHHX OPI'AHOB H CYOA 0IPH INPEROTBPANEHHH H
NOJABIIEHHH NPECTYNNEHVH NPOTHB OKPYXAWUEH CPE[OH

Camo coboit pasyMeeTcsr, Xasanoch 6H, UTO Kak afMHHHCTPATHBHHE
Oprass Tak H CYO HOOJIKHE UrpaTh ponbs B NpefoTBpaileHHH H nopab-
JleHHH npecTYINeHHH NPOTHB OKpykawmeH cpeps., OuesHpaHo, npobGnema
COCTOHT B TOM, YTO HH Te H HH OpyCHe B HacToslee BpeMs He B
COCTOSIHHH NO-HACTONWeMY HCMNONHHTE CBOKW pONB HIH BO BCSKOM
cnydae CcpenaTs 9TO TakHM o6paBoM, 4YTOGH 8TO Hano YSOBIEeTBOPH-
TenbHHe pPeayNbTAaTH. KpHTHKH yTBepxAalbT, 4To YCONOBHOE IpaBo Mo
OKpyXawlleil cpefe magHT OT YIL'OJIOBHOHM OTBETCTBEHHOCTH TEX, KTO
B XPYHHHX Macwrabax BarpsisHseT OKpyxawuyio cpeny.

AHaIHAHPYSl YCIIOBHsI, NPHYHHHBUHE QJaHHOE COCTOSHHE MNpH NpepoT-
BpaleHHH H NofablleHHH NpPeCTYNNEeHHH NPOTHB OKpyxawmedl cpenn H
onpefensiss TY PpONB, KOTOpYK® HONKHN 6K HIM CMornM O HCpaThb
agMHHHCTpaTHBHIe H cyrnebulNe opraHd B 9ToH obilacTH, KaxeTcs
BakHEM OTMeTHTB TPH YPOBHS!:

- YpOBeHB BaKoHOfaTeNbCTBa K HBJAHHA BaKOHOB, a TaXKke Tony-
YeHHHX Pe3yNneTaTOB, HCXOQS HB3 YIOJIOBHHX BaKOHOB IO OKpy-
xawpmert cpepe. I[pH 3TOM poilk NOJMHMTHKH H NaplaMeHTapHOR
CHCTEeMH NpH npefoTBpalieHHH H NopaBlleHHH YI'OJIOBHHX npecry-
nieHH# MoxeT ONTH BKIOYEeHa B NOBECTKY QOHSA;

- YPOBEeHbF OpPraHH3anHOHHHX TO4YeK BPeHHsi Ha NpefoTBpaljeHHe H
nopaBrenHe ;
- BONpPOC: O TOM, KaKoe BHayeHHe MNpHHAETCST NpefoTBpalleRHio H

nofaBrieHHo AanMHHHCTpalnHeH M CYHOM, H BOOPOC O TOM, Kak
STH B3HAYeHHs] MOI'YyT OHTH NpeBpaljeHH B BOBMOKHHE MOMENIH HIIH
CIIOCO6GH KOHTPONsS Hap NOBEeReHHEeM.

KaxeTcss OuYeBHOHHM, YTO HEKOTOPHEe KOHQIHKTH IO OTHOMEHHH® X
TOMY, YTO [OJIKHO GHTH DPACCMOTPEHO XaK YI'ONOBHOE HpecTYNNeHHe
OPOTHB OKpYXar :e¥ cpefl, He OHIH pelleHH Ha BaXoHOOATENBHOM
YpOBHe QONst TO! ', YWTOGH PACWHPHTS 6asy AN NOAREPXXH H OOCTHYD
cornacHs Ha Ooree WHPOKOM OCHOBe, a ONIIM NepeknpdYeHH Ha npo~
Ilecc BHOONHEHHS.

Yro xacaercs OpraHH3alHOHHOI'O YPOBHSI aHanHB®a, BHHMaHHE OOJIXHO
6HTE ygelleHoO TakKoMy OGCTOATEeNbBCTBY, IPH KOTOPOM afgMHHHCTPAaTHB-
HHEe OpraH, C OPHOH CTOPOHH, H cyaebHHe opraHM, C QOPYIOH
CTOPOHH, Kaxane camMH no cebe, npepcraBnsioT cobofl npexfle BCcero
HesaBHCHMHE opranxsanuHd. Ho, Hapspy ¢ opraHH3alHOHHOM He3aBH-
CHMOCTBI, B IeHTpEe BHHMaHHS Honxen Takxe 6uTL Bonpoc o QyH-
KIIHOHanNbHOH He3aBHCHMOCTH. YpeaBHYaMHO BaXHAM npH obpaMIIeHHH
aTHx (YHKIHOHaANBHHX 3aBHCHMOCTEH H BHEENEHHH TOH PONH, XOTopyo
cypebrne opraHel CMODYT ' CHIpaTk B NofaBlIeHHH NpecTyNnesaHH
NPOTHB OKpyXaplleH cpegH, SBISeTCH OpraHHsalnHs crocoba obpabor-
XH HHbOpMALHH.
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YrTo xacaeTcst TPeTHErO YPOBHS, npobnema ocpeljaeTcs TakHM obpa-
BOM, YTO CYWecTBYOT pa3HHe KOHTPONBHHE MOpeilH, KOTOpHEe pesko
oTNHYaTCsl APYD OT pOpyra M KXOTOpHe, OYEeBHHHO, OCHOBAHH Ha
pasnHuHaXx MexAy THIaMH npefoTBpalleHHsT, M TaKkxe Ha Tex THIax
nopaBresHsl, KOTOpPHE ouymalTess HanGornee INORXOAAWHMH B OONacTH
3alHTH OKpyxawueH cpepns. [ns Toro, urobSH OTBETHTE Ha BONpoc,
KaKywo ponb afMHHHCTpPaTHBHEE OPraHH H cyfeGHHe oprasH HOIIKHH O
HrpaTh INpH NperoTBpalleHHH M TOQAaBIIEHHMH NPeCcTYNIEHHA IDOTHB
OoKpyxawuerl cpefH, Heo6XOOQHMO BB3IVIIHYTH Ha COBMECTHMOCTE TeXx
KOHTPONBHHX MOOeNeH, XoTopHe MNPHMEHsIoTCess B O6eHX cHcoTeMax.

Hacrosmas pone agMHHHCTDaAIHH H CyHebHOM CHCTEMH NpH NpefoTBpa-
‘NeHHH H NOofaBJIeHHH NpPecTYNIeHHH NPOTHB oxpyxawleH cpeli, MoXeT
6HNTH onpeperieHa, HO pa®HHe THIH NpefoTBpalleHHs H IofaBlIeHHs
Mor'yT OHTE IpOBefeHH YHOBNeTBOPHTENBHO TOJIBKO IPH TOM, €CIH
NONHTHXa ©6ypeT HCpaTh CBOK pPONb NPABHIIBHO C TOYKH SBpPeHHs
NPHHSATHS SICHHX DeleHHH,
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THE DEVELOPMENT OF NATIONAL
ENVIRONMENTAL CRIMINAL LAW
CONCERNING CROSS-BORDER OFFENCES
AND OFFENCES COMMITTED ABROAD

The title of my presentation is the development of domestic criminal law

in the case of transboundary pollution and environmental crimes committed abroad.

However, let me, instead, make a statement concerning the subject, which
will hopefully start a discussion and will be thought inducing. Primarily I wish to
speak about international obligation serving as basis for the development of domes-

tic regulation.

Itruly hope that the participants of this conference will discuss the specific
regulations in their nations in more detail. From the point of the domestic regulation
of transboundary environmental crimes, it is important how we rank crimes impair-

ing the environment,

Damages emerging in one country after have, today already undoubtedly,
an effect on other states too. Besides it I can mention the examples of Sandoz, Bho-
pal, Chernabyl as an extreme cases. It is clear, that the problems were not only inter-

national or regional, but had become global.

This means, that the environmental question had intensified so much, that
they reached a new quality. The accumulation of certain substances started a chain

reaction of threatening scenarios and perspection of the futurel.

1. 'Is Criminal Law an Appropriate Tool to Prevent and Limit Environ-
mental Damages and Technological Risks', by Rhode, B., European Coordination
Centre for Research and Documentation in Social Sciences; Vienna, Nov. 1989



213

Due to the global (or international) effect, the most serious environmental
crimes must be considered as international offences. This idea was recognized in
the documents of the Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders. One of the basic documents of the Congress
emphasizes - in connection with the necessity of international cooperation - the
exireme importance of punishing the acts impairing the environment. The text reads
as Tollows: The national, regional and international aspects of growing pollution
and the exploitation and desiruction of environment should be recognized and con-
trolled as a matter of urgency, in view of its increasing and alarming devastation,

deriving from various sources2.

At the 48. session of the Ccmmission on Human Rights and its Sub-
Commission on Prevention of Discrimination and Protection of Minorities the ques-
tion of the classification of environmental crimes as a form of genocide was raised,
as some members of the sub-committee have proposed that the definition of geno-
cide should be broadened to include "ecocide". Ecocide would mean adverse alter-
nations, often irreparable to the environment, for example through nuclear explo-
sions, chemical weapons, serious pollution and acid rain, or destinction of rain for-
est - which threaten the existence of entire populations, whether deliberately or with

criminal negligence3.

Offences against the environment have not gained the same recognition as

genocide so far, However, it would be the development of the future,

The latest version of the Draft Code of Crimes against Peace and Security
of Mankind - which will be discussed in this year - provides the wilful and severe
damage to the environment. The Law Commission took the view that protection of

the environment was of such importance that some particularly serious attack

2. 'International Cooperation for Crime Prevention and Criminal Justice in
the Context of Development!, in Report of the Eighth United Nations Congress on
the Prevention of Crime and the Treatment of offenders (A/CONF.144/28/90, p.9)

3. E/CN.4/8ub.2/1985/6, p.17
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against the fundamental interest of mankind should come under the Code and the

perpetrators should incur international criminal responsibility.

What could be the consequences of this evaluation of environmental
crimes, Firstly this kind of crimes cannot be controlled and punished successfully

without international cooperation,

Secondly, taking into consideration that the enforcement of environmental
protection would be based on international law, it seems to be useful that these

offences should be brought to an International Criminal Court,

Unfortunately, to set up such Court is not timely, For this reason, the envi-
ronmental crimes, involving the most serious offences, which can be qualified as an
international crimes can be prosecuted and adjudicated on the basis of domestic
criminal law. (The so called indirect model). However, the institutions of interna-

tional cooperation can be conducted by international conventions, too,

International cooperation in environmental crimes, in the case of trans-

boundary pollution and offences committed abroad, has particular importance.

In those cases the interstate cooperation is tightly linked to the question of
state jurisdiction. According to the principle of sovereignty, the scope of the appli-
cability of the criminal law can be determined by every state, both as to offences
committed on its territory, and to offences committed abroad. This right can be lim-

ited only by conventional or customary international law.

There are many treaties imposing obligations on State parties to prevent
pollution for instance, to identify and regulate specified chemical emission and haz-
ardous waste transfer, and even to compensate the victims of nuclear energy and
hazardous waste accidents under a system of civil liability, but there are no treaty
provisions identifying environmental effects as a crime, or imposing criminal liabil-

ity upon States or individual parties. There have been a number of scholarly publi-
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cations proposing such a system in the international law context, but it has yet to be
implemented, probably for political reasons and issues such as state sovereignty,
etc. Criminal sanctions for activity affecting the environment are still strictly a

domestic law phenomenon.

International environmental disputes resolved through treaty mechanisms,
or ad hoe, provide for dispute resolution through negotiation, arkitration, or adjudi-
cation in the International Court of Justice. This is exemplified in documents such
as the Basel Convention on Transborder Movement of Hazardous Waste, or the
1960 Paris Convention on third party liability in the field of nuclear energy, the lat-
ter of which provides for a system of compensation for persons injured in nuclear
accidents, with disputes submitted to an established Tribunal, This has nothing to
do with criminal liability, an issue for the domestic context alone. In case, which
environmental act is a crime, and an extradition treaty exists between two states,

then you can see international cooperation under the general extradition treaty,

Look at for instance treaty obligations between the United States and Mexi-
co, whose common border has suffered extensive environmental damage. U.S. and
Mexico signed an agreement in La Paz in 1983 on cooperation for the protection
and improvement of the ervironment in the border area (TIAS 10827), There is also
a U.S.-Mexico agreement of cooperation in the international transport of urban air
pollution. These agreements purport to create duties to monitor, regulate, and report
corperatively on the border zone's environment, but there is nothing to suggest civil
or criminal liability under domestic or international law. There is, however, a Treaty
on the Execution of Penal Sentences (prisoner transfer) between the two countries,
so if there was a criminal prosecution in domestic courts, I would argue that the sen-

tence could be cooperatively enforced under this treaty,

Similarly, the United States and Canada signed a Memorandum (in 1985
in Ottawa) of Understanding Regarding Accidental and Unauthorized Discharges
of Pollutants on the Inland Boundary, TIAS. Enforcement mechanisms are absent

from the "Memorandum". The States do, however, have a Treaty on Mutual Legal
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Assistance in Criminal Matters, TIAS, and could proceed on transborder environ-

mental crimes in domestic courts.

Europe is proceeding along the same lines with agreements like the 1976
Bonn Convention on the Protection of the Rhine against chemical pollution. France,
Luxemburg, Switzerland, the Netherlands, and the EEC are parties to the Conven-
tion, which resolves to eliminate pollution of the Rhine by procedures such as set-
ting up a Commission to limit concentrations of specified chemical pollutants by
requiring authorization for discharges. Article 8 state that "the contracting parties
will ensure that discharges are controlled in application of this Convention", and
Article 15 provides that "any dispute not resolvable through negotiation will be
arbitrated." But I can mention here other important conventions, such as Basel Con-

vention or Espoo Convention.

Thus, criminal liability has yet to be incorporated in international environ-
mental law documents. Scholars have advocated such a system vigorously, citing
the need for punishment of offenses4. However, note is made that certainty, acces-
sibility of recovery for victims, and insurance efficiency might favor the channeling
of liability. This concentration of liability is a trend in hazardous waste treaties and
international sea transport of nuclear substances and oil, resulting in a system of

civil liability and compensation for damages.

As we have seen, it is clear that every state has to respect the interests of
other states. This principle has a great importance in the field of environmental

offences.

This principle was confirmed by several decisions of the Permanent Court
of International Justice, and ad hoc International Tribunals. I would like to mention

here - among others, - the cases of Island of Palmas (1928), the Trail Smelter (1941)

4. 'The Responsibilities of the Competent Authorities in Regard to Trans-
frontier Movements of Hazardous Waste', by Hannequart, J.P., OECD, 1985, at 17
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and the Corfu case (1949). In the case of Island of Palmas, the Court stated, that the
territorial sovereignty involved the duty of state to protect the interest of other states

within their own territory.

In the Trail Smelter case the ad hoc International Tribunal held, that the
state had no right to use its own territory which causes damage to persons or prop-
erties in the territory of another state. In connection with the Corfu case, the Court
declared that every state had an obligation to prohibit such a using of its territory as

contrary to the rights of other states.

All of these decisions are the clear consequences of the famous principle:
Sic utero tuo ut alienum non laedas (use your own property in such a manner as not

to injure that of another).

To cite Weston et al.: This principle constituted recognition of the fact,
that territorial sovereign rights in general were correlative and interdependent and
were consequently subject to reciprocally operating limitations. This rejection of
the absolute view of sovereignty was an acknowledgement of the fact that activity
within a state's territorial bounds ceased to be within the exclusive competence of
that state and became instead a matter of international concern, if such action

caused international effectss.

It means, that the states have to take every necessary measure to prevent

the activities polluting the environment of another state under their jurisdiction.

One of the measures could be to punish such behaviour. To introduce a

criminal sanction to the similar activities establishes the basis of the penal coopera-

5. 'Internationai Law and World Order', by Weston, B.H. & Falk, R A. &
D'Amato, A. West-Publishing Co.: St. Paul, Minn., 1990. Pt. 2, Ch. 4, 'Problerns in
Environmental Protection', p. 359-360



218

tion in the field of the protection of the environment. To avoid a possible gap (or
negative conflict) of jurisdiction is a fundamental base of the international criminal
protection of the environment, However, with the establishment their jurisdiction,

the states have to face the positive conflict of jurisdiction.

The principles of jurisdiction can be divided into two groups. The first
consist of principles based on territorial theory, the second group gathers the theo-

ries on extra territorialism.

Comparing these theories, unquestionably territorialism must have prior-
ity, because this follows from the principle of state sovereignty. According to it ter-
ritorial principle must precede the extra territorial principles, resolving the positive
conflict of jurisdiction. However, in case of transboundary pollution, it is hard to
define the place where the crime is committed, since the basic elements of the
offence are completed in more countries at the same time, The act leading to the
harmful result, is completed in one state und the damage as the result burdens an
other state. According to one form of the doctrine of ubiquity, an offence may be
considered to have been committed in the place where the consequences or effects
of the offence become manitest. The dostrine of effects is accepted in several mem-

ber states of the Council of Europe6.

Thus it follows, that the territorial jurisdiction must be in force in every
affected state. In that case ihe collision of territorial jurisdictions are almost
unavoidable. But this raises the question how can the damaged state enforce its
jurisdiction. This problem is brought up more clear-cut in cases where the act com-

mitted results in damage ensuring only in one another state.

6. 'Extraterritorial Jurisdiction'. Council of Europe: Strasbourg, 1991, p. 9
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In the majority of these cases the state trying to enforce her jurisdiction will
quite likely face some difficulties. Usually the offenders are outside the territory,
there is only then hope for their extradition if they are not citizens of the state they
stay in. Otherwise the prohibition of extradition of own citizen came into effect. Thus
in most of the cases other solutions must be found. Seemingly, there is still the pos-
sibility of transferring the proceeding. It is not without problems to transfer the pro-
cedure even to the home state of the offender. The offender may not leave his coun-
try where the results of his act might not be noticeable, However, the other state,
where the damage might be caused, quite often has problems gathering the needed
information of the crime, Usually only the fact and the quantity of the pollution is
known. The situation could be very special in these cases, since the offender's person
is unknown, thus he/she must be found firstly. For these reasons, the application of
mutual assistance could be a first step to detect the all circumstances of the cases. It
seems to be necessary to establish such an obligation system which makes this kind

of investigation following such request mutual assistance compulsory for the states.

In my opinion most recent multilateral and bilateral treaties on mutual
assistance are not sufficient, because they require more exact fact from the request-
ing state. I would like to mention, that the draft of Hungarian International Legal
Cooperation Act permits to denunciate such crimes in the another state, instead of

transfer of procedure or asking a mutual assistance.

Sometimes the traditional principles of jurisdiction seem to be unable to
solve the problems. The escaping of the offender of environmental crime to a third
country and crime committed abroad arouse a lot of problem. In those cases the
establishment of universal jurisdiction seems to be the best solution, This principle
appoints as competence a court of this state, where a perpetration has been appre-
hended, irrespective of his nationality and of the law of the place where the offence
was committed. However, an establishment of international convention seems to be
necessary to introduce the universal jurisdiction in the case of environmental
offences. This convention would provide at least a vicarious jurisdiction base on the

maximum aut dedere aut judicare.,
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It is important to note, that the connection between the universality prinei-
ple and international crimes is closer in national criminal laws. National penal pro-
visions establishing jurisdiction relate very often this principle (I can mention here
Hungary, Poland, Romania, Spain, Germany, Greece) to the international crimes7.
Opinions about the usefulness of the applicability of universal jurisdiction are
divided. It cannot be denied that the offender of environmental crime should be
rather brought to justice by the state whose interests have been directly affected by

the crime or with whom the perpetrator has social ties.

However, the universal jurisdiction can be an effective device protecting
the international community against serious environmental crimes. The universality
principle can also lead to the conflict of jurisdiction and increase the risk of double

punishment of the same person.

I think we should avoid the violence of the ne bis in idem principle. This
principle serves the interests of offender but is at the same time a fundamental guar-

antee of the state ruled by law.

This principle must be approached from two sides. One side is the recog-
nition of foreign judgements, the other side is internationalization of the national
judgements. These two meanings are obviously connected. However, this principle
would be an important instrument controlling conflicts of jurisdiction. In national
laws, the principle of ne bis in idem is already a long established, firm legal

institution.

Internationally this principle does not gain such a wide acknowledgement.
State sovereignty reserve from recognition of decisions of other states is more
typical.

The complete similarity of criminal laws, more trust among states would

be the basic condition of the enforcement of the idea of ne bis in idem.

7. 'Legal Problems Emerging from the Implementation of International
Crimes in Domestic Criminal Law', by Gardocki, Lech, in Revue Internationale de
Droit Penale, vol. 60, 1989, p, 105
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First of all, the consistent use of the active personal principle leads to the
injury of the ne bis in idem. In international level, the European Convention on the
International Validity of Criminal Judgements and The European Convention on
the Transfer on Proceedings in Criminal Matter have already recognized this

principle.

But the unfortunate fact that these Conventions were signed and ratified
only by a small number of states and by some regulatory problems its effect is fur-

ther weakened. The regulatory problems can be summarized as follows:

- Contracting Parties are not obliged to recognize the effect of ne bis in idem
in certain cases directed against the particular interests of state;

- The unclarified idea of "identical actions".

The Convention of European Community on Double Jeopardy had a big
impact on the diffusion of the ne bis in idem principle. By creating possibilities of
negotiations on the problem of identical actions this Convention has already taken

some measures to solve this problem.

The parties to the Convention might take into account not only the judicial
decision but resolutions of other authorities. Besides the question of identical action
it raises lot of problems - if the offender having committed crime against environ-
ment returns to his home country or leaves for a third state. If the offender returns
to his own country in most cases - as I mentioned - an application for his extradition
can not be fulfilled because of the general rule prohibiting the extradition of own
citizen. The most appropriate mean of criminal cooperation seems to be the transfer
of proceedings. It must be emphasized that in cases like this the home country does
not use the territorial principle anymore, but the active personal principle and the

universal principle are still effective.

If the offender escapes to a third country it is possible to make an applica-

tion for extradition. However, some countries refuse the request if the offence was
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comrmnitted partly in their own territory (for instance Switzerland). Other countries

exclude extradition if criminal proceedings have been taken for such offence.

Otherwise, the double incriminality (or identical action) is the main condi-
tion of both the transfer of proceeding and the extradition. It is important to note that
the definition of emissionary and imissionary values by the same standards is essen-
tial condition of successful cooperation, because the requirement of double
criminality. However, it must be considered that in cases where the punishment is
lesser than one or two years of imprisonment either the extradition or transfer of

procedure should be obligatory.

It could be considered also whether the domestic law could allow for
extradition of own nationals for the transboundary offences and the crimes commit-
ted abroad. As you see, in the domestic laws the basic rules of extradition, and other
forms of cfiminal cooperation do not differ very much in transboundary environ-
mental offences and environmental crimes committed in abroad. However, I think
that the specialty of this kind of criminality requires some changes in the traditional

principle.

Finally, let me list the most important questions that are to be discussed.
The first one is the introduction of universal jurisdiction to the domestic laws in the
cases of transboundary. offences. The second is the qualification of the transbounda-
ry offences as an international crimes. The third is the obligation to establish a ter-
ritorial jurisdiction on the basis of principle sic utero tuo non laedas. The fourth is

the possible solution of the positive conflicts of jurisdiction.

The last one is the possible changes in the traditional principles of interna-
tional cooperation in case of environmental crimes, especially in the case of trans-

boundary offences and offences committed abroad.
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M. Peter Polt
Ministére de la Justice, Hongrie

LE DEVELOPPEMENT DU DROIT PENAL
NATIONAL RELATIF A L'ENVIRONNEMENT,
CONCERNANT LES DELITS
TRANSFRONTIERES ET LES DELITS COMMIS
A L'ETRANGER

Résumeé

La présentation aborde la question de la cohérence des délits

internationaux en matiére d'environnement sous des angles divers.

En premier lieu, elle examine la possibilité de réglementer les délits en
matiére d'environnement les plus graves, sur une base internationale similaire a
celle du génocide; les Nations Unies ont en effet initié une sorte de solution, dans
ses caractéristiques majeures trés voisine de cette idée. Une telle approche de
réglementations aurait pour effet de jeter les bases d'une relation de travail
international plus étroite entre les Etats dans les cas de pollution transfrontiére,

méme au moyen de l'institution d'une juridiction pénale internationale.

Devant le fait que la création d'un tel tribunal ne serait pas opportune
aujourd'hui, la répression de tels délits reste la tache du droit national. Néanmoins,

la coopération est indispensable si l'on veut obtenir de réels résultats.

L'un des thémes fondamentaux de la coopération est la définition des
juridictions de chaque Etat. Selon le droit international, les Etats contemporains ne
doivent autoriser sur leur territoire aucune action susceptible d'entrainer une
pollution affectant également d'autres Etats (le principe SIC UTERO TUO NON
LAEDAS). De telles actions susceptibles d'aboutir 4 de graves conséquences

doivent &tre punies, échappant aux conflits de juridiction négative.
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Par ailleurs, les confrontations juridictionnelles positives seraient
également éviter. La solution est impensable en terme de doctrine territoriale,
puisque les actes criminels de cette nature confirmeraient le plus souvent les

juridictions territoriales d'un plus grand nombre d'Etats.

Le principe de NE BIS IN IDEM est étroitement lié aux questions
juridictionnelles. Les considérations relatives aux droits de 'homme font le succés
de cette doctrine; dans les cas des délits en matiére d'environnement elles sont aussi

indispensables,

Enfin, de possibles modifications des diverses formes de la coopération
dans le domaine pénal liée aux délits en matiére d'environnement devraient étre
considérées, Ainsi, par exemple, les problémes relatifs & I'extradition de citoyens ou

de la double accusation pourraient &tre de bons points de départ.
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Peter Polt
Ministerium der Justiz, Ungarn

DIE ENTWICKLUNG DER NATIONALEN
UMWELT-STRAFGESETZGEBUNG IM
HINBLICK AUF GRENZUBERSCHREITENDE
DELIKTE UND IM AUSLAND BEGANGENE
DELIKTE

Zusammenfassung

In den Ausfilhrungen wird die Frage der Kohdrenz internationaler
Umweltdelikte von verschiedenen Seiten aus eridutert. Zunichst wird die
Méoglichkeit “einer Einfithrung von regulativen Vorschriften fiir schwerste
Umweltdelikte auf internationaler Basis untersucht, in dhnlicher Weise wie sie fiir
den Volkermord bestehen, da die UNO schon eine gewisse Losung in die Wege
geleitet hat, die dieser Idee in ihren wichtigsten Carakteristiken &uferst Nahe
kommt. Eine derartige Regelung wiirde bei grenziiberschreitenden Verschmutz-
ungen die Voraussetzung fiir intensivste internationale Zusammenarbeit zwischen
Staaten schaffen, die als Mittel sogar die Griindung eines internationalen

Gerichtshofes mit einschliesst.

Angesichts der Tatsache, daB fiir die Griindung eines derartigen
Gerichtshofes derzeit nicht der giinstigste Zeitpunkt besteht, bleibt die
Verhinderung derartiger Delikte die Aufgabe der nationalen Gesetze. Fiir die

Erzielung wirklicher Resultate ist eine Kooperation jedoch unabdingbar.

Eine der grundsitzlichen Fragen der Kooperation ist die Definition der
Gerichtsbarkeit in jedem Land. Nach internationalem Recht diirfen diese Linder
heutzutage auf ihren Territorien keinerlei MaBnahmen dulden, die moglicherweise
auch zu einer Verschmutzung in anderen Léndern filhren kénnte (das Prinzip sic
utero tuo non laedas). Derartige Maflnahmen, die zu geféhrlichen Ergebnissen
fihren kénnten, miissen bestraft werden, unter Vermeidung der Konflikte einer

negativen Gerichtsbarkeit.
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Auf der anderen Seite sollte man eine positive gerichtliche Konfrontation
ebenfalls vermeiden, Die Lésung ist unter der territorialen Doktrin undenkbar, da
kriminelle Delikte dieser Art in den meisten Fiillen die territoriale Rechtssprechung

weiterer Staaten ins Leben rufen wiirde,

Das Prinzip ne bis in idem ist eng mit juristischen Fragen verbunden.
Menschenrechts-Aspekte machen den Erfolg dieser Doktrin aus, die in Fillen von

Umweltdelikten ebenso unverzichtbar ist,

Abschliefiend sollten mdgliche Medifikationen der verschiedenen Formen
der kriminellen Kooperation untersucht werden, die mit Umweltdelikten verbunden
sind. So kénnten die Probleme der Auslieferung von Biirgern oder einer doppelten

Anschuldigung ein guter Ausgangspunkt sein.
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Ilerep Honr

PA3BHTHE HALMOHANBHOI'O YLOJIOBHOI'O NPZLBA NO BOINPOCAM OKPYXAWIEN
CPEfH, HMEf B BHOY HAPYWERHA, [EPECEKAOWHAE TI'PAHHIH H
HAPYUEHHS, COBEPWAEMHE 3A T'PAHHLEH

PenioMe :

B QaHHOM H3JIOKeHHH paccMaTpHBAeTCs! BONPOC O B3aHMOCBSI3H Mexpy-
HAPOOHKX NpEecTYINIeHH NPOTHB oXpyXawbller Cpeps N0 pasHHM Hanpa-=
RBIIGHHAM,

Ha nepsoM MecTe B HeM HBY4YaeTCs BOBMOXHOCTH perylHpoBaTs
HaHGollee cepesHHe nDPeCcTYINIEHHS NPOTHB OKpyxaolled cpen Ha
MEeXIYHapOOQHOM OCHOBE: KAXK CeHoLHR, nockonexy OOH yxe npycty-
fivna X onpefeNeHHOMYy pelleHHK BTOr'0 Bonpoca B IVIABHHX wYeprax,
BechMa BIIH3XOMY X 2TOH Hpee. Takoft cnocof perynHposalHs cospan
6N NpepnocHIIKH X CaMOMy TEGHOMY MeXOYyRapopHOMYy COTPYRHHYECTBY
MeXHOy rocypapcTBaMH B Clydae 3arps3HeHHs oxpyxaoljeH cpenx
Hpyuerc depes rpasHIy, AaXe NOCpPeAcTBOM YHpexAeHHs MexpayHapop-
HOro cypa.

YuuTeBas TOT $akT, uUTO CO3QaHHe TAKOr'o Cyda B flaHHOe BpeMs He
AIBINIZETCH YMECTHHM, NofaBlieHHe TaXHX HAapYWeHHH ocTaeTcs HONroM
HalyHoOHANBHOrO SaKoHopaTenscTBa. W TeM He MeHee, HaNagHTh
cCOTpYHHHYECTBO HeobxoouMO QANS Toro, 4YrTobW [OCTHYE peanbHHX
pesyneTarTos,

OprHM M3 dYHOaMeHTaNbHHX BONPOCOB 3TOrO COTPYRHHuecTBa SIBIJET-
csi Bonpoc 06 onpefelleHHH KWPHCOHKLHH B KaXAoM OTHEeNBHOM rocy-
papcTBe., B JaHHNA MOMEHT IocyfapcTBa, COLJIacHO MeXOyHapopHOMY
npaBy, He [ONKHK paspeuwaTh KaXHx-IHO0 peficTBHR Ha cCBoeH TeppH-—
TOPHH, NPHBOQOMAWHX, BOBMOXHO, K TaKHM MNOCIIE[CTBHAM, HNPH KOTOPHX
sarpsisHeHHe OypeT pacnpoCTPaHATBCS H Ha TeppHTOPHH HOPYIHX
rocypapcTB (OpuHEHHMn: SIG UTERO NUO NON LAEDIES). [eHcTeus,
KOTOpPHE CMOLYT TNPHBECTH X CepBE83HHEM NOCIefCTBHAM, H[OJIXHH
nopBepraThCs HakasaHHsM, Heberas nNpH 2TOM KOHOIKKTOB B CMHCIe
HEeraTHBHOH OPHCHOHKLHH.

C pgpyrofi cTOpOHH, HaHe Takke HaberaTk HNOBHTHBHOH IORCYHAHOMX
xoHppoHTanHH, Taxoe pellesHe HEMHCIHMO NpH TEepPPHTOPHANBHOH
OOKTPHHE, IOCKONIBKY YIOJIOBHHE [EeHCTBHsI 3TOro THNHa npHeenH G6H,
yame Bcero, K TEePPHTOPHANBHOH IOPHCOHKLHKH BoapacTapilero %Hcna
rocypapcTs.

IIpurnun: NE BIS IN IDEM TecHo CBsi3aH C NOOCYAHHMH BONpPOCaMH.
BonpocH, KacapliHecss npaB wenobBexa, obecnedHBaoT ycnex B3STOH
OOKTPHHEH, XOoTopas CTaHOBHTCSI HeoOXOOHMOH B TexX cnyudasx, Korpa
copepuanTcsT NpecTYNIIeHHS NPOTHB OKpyxawlieH cpepH.
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ANNEX HlI
REPORT OF AN EUROPEAN SURVEY

Priv-Doz. Dr. Hans-Jorg Albrecht
Senior Researcher, Max Pianck Institute for foreign and
international criminal law, Freiburg, Germany

SURVEY ON COOPERATION AND
COMMUNICATION BETWEEN AUTHORITIES
IN THE FIELD OF CONTROLLING HARM TO

THE ENVIRONMENT

1. Introdtiction: Aims and Scope of Study

Environmental protection today is given high priority in virtually all
industrialized countries and on all political levels including international bodies.
Value patterns in societies have changed and the idea that the environment has to be
protected also by legal control mechanisms is widely accepted. Whereas in the fif-
ties and sixties attitudes and beliefs were characterized by an over-whelming trust
in positive outcomes of an ever-growing economy and modern technology, the
seventies and eigthies saw deep changes in these belief-patterns. Growing evidence
on the destructive effects of uncontrolled exploitation of natural ressources, unre-
solved problems of waste disposal and air and water pollution, shock-waves trigger-
ed by spectacular environmental disasters and growing distrust towards disaster-
prone advanced technologies led to considerable changes in public opinion as well

as environmental policies. In many countries civil, public and criminal laws have
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been amended during the last twenty years in order to strengthen legal control of
dangers to the environmentl, But although there seems to exist a certain basic
agreement that criminal law must play a role in societies' responses to the problem
of environmental protection2, it is by no means clear how far criminal law in the
field of environmental protection should reach and what may be done in making crim-
inal environmental law an efficient tool in the endeavours to protect the environ-
ment3, However, it seems clear on the other hand that serious problems arise out of
environmental administrative and criminal law enforcement. In order to understand
the nature of these problems as well as to develop remedies international compara-

tive research is needed.

The data and information reported here stem from a survey on the control
of environmental harm by means of criminal law in various European couniries
(Poland, The Netherlands, Hungary, Scandinavian countries [Denmark, Finland,
Norway and Sweden], The Federal Republic of Germany, France, Italy, Spain,
Switzerland, and United Kingdom)4. Data collection was based on an uniform
questionnaire designed to cover key information on the control systems which are
run in different European countries. Responses have been received from all coun-
tries which were asked to participate in the study. The questionnaires have been
answered by competent authorities (predominantly ministries of justice; partially
information was added through ministries of the interior and ministries of the envi-

ronment),

1 Heine,G.: Environmental Protection and Criminal Law, in Lomas, O. (ed.):
Frontiers of Environmental Law. Warwick, 1991, pp. 75-101, p. 78 in particular

2 See the UN-Resolution on 'The Role of Criminal Law in the Protection
of Nature and the Environment', adopted at the Eighth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August
to 7 September 1990

3 See e.g. the different views expressed in Report of the International Con-
ference on Criminal Justice and the Protection of the Environment, Hamburg, Ger-
many, 14-17 September 1989, Vienna, 1989, pp. 7-14

4 See also the report; Umweltstrafrechtliche Sanktionen in den 12 EG-
Mltglledstaaten Uberblick -, prepared by Generaldirektion Wissenschaft, Luxem-
bourg, 1990
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2. Basic Questions

Questions addressed in the questionnaires focus on the topic of coopera-
tion and communication between authorities in the field of controlling harm to the
entvirenment.

The reasons to put the focus on this special aspect of environmental con-
trol policies are readily at hand when studying recent and ongoing research on the
problems of environmental protection by means of administrative, criminal and
civil law5. Criminal statutes devised to respond to events and behaviour endanger-
ing or harming the environment first of all have to deal with the problem of drawing
a clear and practically feasible line between environmental crimes on one hand and
legitimate or necessary use of natural resources or legitimate and indispensable
industrial or commercial activities on the other. Thus, the definition of environ-
mental offences must in one way or another take into consideration both ecologi-
cal, industrial and commercial interests. Research throughout the seventies and
eighties has demonstrated that the bulk of environmental offenders is linked to
small-scale pollution6, while on the other hand legal pollution seems to account for

most of the harm done to the environment7.

The outcomes of environmental criminal law therefore have been consid-
ered to display serious deficits as regards implementing and enforcing criminal law,
but also deficits in terins of implementing administrative environmental law, espe-

cially in those fields which are regarded in the public to pose the most serious

5 See e.g. Meinberg, V. & Heine, G. : Environmental Criminal Law in
Europe. Legal Comparative and Criminological Research, in Kaiser, G. & Albrecht,
H-J. (eds.): Crime and Criminal Policy in Europe. Freiburg, 1990, pp. 3-24;
Albrecht, H-1.: Evaluating the Impact of Criminal Law; the Case of Environmental
Criminal Statutes, in Albrecht, G. & Otto, H-U. (eds.): Social Prevention and the
Social Sciences. Berlin & New York, 1991, pp. 467-478

6 See Albrecht, H-1., 1991 (footnote 5)

7 Christophersen, J.G.: Alternative Ways of Controlling Environmental
Crime, in Bishop, N. (ed.): Scandinavian Criminal Policy and Criminology 1985-
1990. Stockholm, 1990, pp. 30-37
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threats to the natural environment, human health and safety. The problem may be
discussed in terms of conflicting perspectives provided by the criminal law
approach to environmental control on one hand and administrative models of con-
trol on the other, Although the overall goal, that is the protection of the natural envi-
ronment, underlies both environmental criminal law and administrative law, the
means which have been elaborated to achieve this goal are basically different. From
the perspective of environmental administrative agencies invoking criminal law is
rather assessed to destroy an indispensable positive relationship between adminis-
tration and industrial clients8. Short-term benefits in terms of successful criminal
prosecution of environmental offences from this perspective would be exchanged
for long-term benefits in terms of achieving the goal of future compliance with
administrative law objectives. Given this perspective, the use of criminal law evi-
dently results in a zero-sum game likely to increase the problem of non-compliance
as well as to increase the problem of other legal conflicts between companies and

administrative authorities.

A second point of concern refers to problems of keeping crimina! environ-
mental statutes in line with basic principles of traditional criminal law while on the
other hand demands for efficient law enforcement argue for alleviation of restrictions
placed upon enforcement by those basic principles. These restrictions concern e.g. the
need to provide clear evidence on the existence of causal links between an individual
offender and pollution or the need to provide full proof of negligence or intent.
Improvements may be sought through introduction of reversal of the burden of proof
or the principle of strict liability. Functioning of traditional criminal law is based on
solid knowledge on causal links between human behaviour on one hand and harm or
damages on the other, Furthermore solid knowledge on values and interests protected
by criminal law and on the dangerousness of certain types of behaviour is required if
criminal law should fulfill its basic functions, that is to give precise and clear answers
tothe questions what should be regarded to represent criminal behaviour, Obviously

environmental criminal law is not backed up by such knowledge as behavioural stan-

8 See Heine, G., 1991, p. 80 (footnote 1)
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dards with respect to the environment are not yet developed in a way that would allow
transformation into clearly defined penal prohibitions.

Two characteristics of environmenta! criminal law may be identified

which basically determine the kind of crime definitions used in environmental law

as well as in their implementation. These characteristics finally help in explaining
the importance of centering problems of environmental criminal law around the
issue of cooperation and communication between administrative and criminal jus-
tice agencies, and, moregver, around the issue of integration and coordination of
differing legal approaches tc environmental control and differing theoretical propo-
sitions on how to achieve compliance with the goal of preserving or ameliorating

the natural environment.

First, we have to acknowledge that environmental criminal law interferes
in a complex and well organized (and we may add powerful) system (that is the
industrial, commercial, etc., system) which in turn is deeply interrelated with other
important sectors of society, especially the political and state administration
systems. If criminal law is invoked in such a context it has to be considered from the
very beginning that important functions of the economic and commercial systems
may be affected and that unintended side-effects may occur with respect to other

sectors of society.

Secondly, intertwining criminal law and criminal justice on one hand,
administrative law and administrative decision-making on the other create depend-
encies which determine the degree to which environmental criminal law may be
enforced as well as the outcomes in terms of the types of offences and offenders
prosecuted, adjudicated and sentenced. Environmental administration and the
industrial system are represented by organizations specialized and differentiated
along different types of polluting behaviour, dangerous technologies and sub-
stances, etc. With these conditions two options emerge for criminal justice agencies
in organizing the response to environmental offences. The criminal justice system
may adopt the structure of specialization and differentiation of the system which is

to be controlled or may make use of the resources in terms of specialization and dif-
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ferentiation available in environmental administration. As the first proposition
seems to be less plausible and attractive because of the enormous costs it is reason-
able to rely on the second option when attempting to enhance efficiency in criminal
law enforcement. As a consequence the major questions which must be answered

are centered around the issue of coordination between:

- the central concepts guiding creation and enforcement of criminal law on
one hand and administrative law on the other9, and
- decision-making on the side of criminal justice agencies/departments and

environmental administration.

3. The Questionnaire

In framing the questionnaire some general topics have been choosen and
transformed into various questions which were thought to produce relevant infor-
mation in terms of analysing the problems of co-ordination and communication
between different agencies involved in control of pollution and the protection of the

natural environment.

The first issue addressed refers to general and specific aspects of the
organizational structure of environmental control. Here, questions concerning cen-
tralization and de-centralization of the control structure, the degree of division of
competence and power related to administrative and criminal justice tasks, speciali-
zation in criminal law control have been put forward besides other questions high-
lighting particular powers of administrative control agencies, e.g. rights of access to
industrial plants as well as special duties of factories, etc., to provide relevant infor-

mation to the environmental administration.

9 See also Delmas-Marty, M.: The legal and practical problems posed by the differ-
ence between criminal law and administrative criminal law, in Revue Internationale
de Droit Penal 59 (1988), pp. 21-25
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A second group of questions covers the relationships between administra-
tive and criminal law authorities. In this respect information on general principles
of cooperation as well as on models of cooperation and commﬁnication between
public authorities was sought. Furthermore, information has been gathered as
regards duties of administrative staff to report criminal offences to police/public

prosecutor and consequences of non-compliance with those duties,

Another section of the questior:aire focussed on the basic problem of defi-
nition of environmental criminal offences, values and interests underlying those

statutes.

A fourth field of concern has been criminal sanctions provided for envi-
ronmental offences. Answers were sought with respect to the range of penalties

available for environmental offences as well as to the type of sanctions.

Rather neglected in legal and criminological research, although of particu-
lar relevance for the control of pollution seems to be administrative (non-criminal)
sanctions as well as other coercive administrative measures designed also to pro-

mote compliance with environmental norms.

As all efforts to prevent harm to the natural environment and to reduce pol-
lution by means of criminal and/or administrative law should be subjected to
thorough evaluation, valid and reliable longitudinal data describing the actual state
of different parts of the environment, quantity of specific emissions and immissions
as well as the outcome of control in terms of administrative decisions taken, crim-~
inal offences reported, prosecutions, convictions and sentences are of paramount
importance, That is why questions regarding monitoring systems have been

included in a final section of the questionnaire.
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4. Problems of International Comparative Analysis of Environmental

Legisiation and Law Enforcement Policies

The information provided through responses to the questionnaires sheds
light on the diversity of regulations, norms and general policies. Moreover, the re-
sponses draw the attention to tie problem of comparative approaches in the field of
environmental criminal law. Problems go far beyond those we face in traditional
fields of international comparative legal research. In assessing and evaluating envi-
ronmental criminal law and its enforcement, administrative law and administrative
law enforcement as well as general aspects of state organization have to be taken
into account, too. Thus, multiple sources of variation in crime definitions emerge
which are not easily controlled for in the attempt to arrive at conclusions from a
comparative view on criminal environmental laws. Therefore, emphasis has been

laid in the survey also on the administrative system of control and sanctions.

5. The Organizational Framework of Environmental Control: Fragmentation

of Responsibility and Competence or Uniformity anid Centralization?

One of the major similarities in the structure of organization of control
seems to be that in environmental law enforcement and control of pollution investi-
gation and prosecution of environmental criminal offences fall under the compe-
tence of regular police while various environmental administrative bodies are
responsible for the enforcement of administrative laws or the administrative parts of
environmental laws. Exceptions from this general trait represent the English system
of control where enforcement authorities under the regime of Integrated Pollution
Control, brought into force in 1991, are concerned with both administrative and
criminal law. For the French system, it was stated that administrative bodies respon-
sible for enforcement of administrative law may also investigate criminal cases. In

Italy, finally, within the Ministry of the Environment, a special police force has
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been established (N.O.E.), but obviously regular police forces do most of criminal
investigations. In Switzerland, variation may be observed insofar as for practical
reasons small cantons have vested administrative and criminal law enforcement
powers in a single agency, while in large cantons the respective powers are sepa-

rated and assigned to different agencies.

Another similarity concerns the vertical division of competences in
(administrative) control with regularly three, sometimes four levels in terms of cen-
tral governments (or Federal governments), districts, provinces, departments, can-
tons, etc., finally municipalities or local communities. While law-making in the
field of environmental protection usually is centralized (with Spain having special
arrangements for the autonomous provinces and Italy obviously depending heavily
on decentralized, regional law-making), lower levels are competent for administra-
tion and enforcement (e.g. the "Lander" in the FRG, the cantons of Switzerland and
the provinces in Italy). However, the point has been made for Denmark that with
including local communities or municipalities environmental administration may
finally turn out to become political in nature again on the lowest level if elected offi-

cials and with them local political interests influence and shape decision-making10.

On the other hand rather large differences may be observed as far as the
degree of horizontal segmentation of powers and administration is concerned, In
Scandinavian countries, Poland and in England/Wales competences are rather con-
centrated in central administrative bodies headed by the Ministry of the Enviro-
nment (e.g. the National Board of the Environment in Denmark or the National
Environmental Supervisory Commission in Norway, an exception is made in Fin-
land for the protection of water). Uniform administration and control in a vertical or
sectoral perspective surely is dependent on the type of environmental laws which
were adopted in European countries with central laws on environmental protection
covering most or at least the most important environmental media and polluting

activities (Scandinavian countries, England/Wales, Poland, and Switzerland), With

10 Jepsen, J.: Commentary, in Kaiser, G. & Albrecht, H-J. (eds.): Crime and Crim-
inal Policy in Europe. Freiburg, 1990, pp. 25-33, p. 29 in particular
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specific sectoral environmental laws (e.g. in Germany, France, and Netherlands)
competences are spread over various ministries. But in countries with strong federal
elements (Switzerland, Spain) it is found that despite little sectoral differentiation
on the central governmental level, administration and law enforcement is split up

again on the cantonal level or on the level of autonomous regions.

6. To What Extent Does Specialization of Police, Prosecutorial Services
and Criminal Courts Occur?

According to the information received specialization in environmental
criminal law enforcement is not a phenomenon which may be observed throughout
the countries surveyed. In the Scandinavian, Polish, French, English, Hungarian,.
and Spanish reports responses indicate that specialization does not occur within
police forces, public prosecutors' offices or criminal courts. But specialization, if
actually taking place, obviously is primarily related to police forces. Some special-
ization is reported also for prosecutorial services (Germany, Switzerland). In Nor-
way a special department within the public prosecutors office has been established
in 1988 empowered to investigate and to prosecute in cases of environmental
crimell. The Dutch concept of "liaison-prosecutors" seeks to coordinate prosecu-
tion of environmental offences not only internally but also with respect to enviro-
nmental administration12. Least specialization seems to occur in the court system.
However, in the Netherlands serious environmental offences are handled by so-
called "economic chambers" at the level of the district courts, in some large Italian
cities at the level of first instance courts special sections have been assigned excl-
usive competence in handling environmental offences. Furthermore, internal case
assignment procedures are sometimes, but obviously not systematicaily, used to

concentrate environmental offences in certain courts (Germany),

11 Christophersen, J.G., 1990, p. 31 (footnote 7)
12 Waling, C.: Das niederlindische Umweltstrafrecht. Freiburg, 1991,

p. 192 \
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As far as police forces are concerned there seem to exist two trends in
specialization. One of these trends may be seen in the development of specialized
police units at a central level (e.g. in Germany at the State Police Investigation

Bureaus [Landeskriminalimter]) where control technology and experts can be

made available at a lower cost-benefit ratio than would be possible in a decentral-
ized system. In the Netherlands however, since the second half of the eighties local
police forces are increasingly participating in environmental law enforcement, a
policy which recently was backed up by providing considerable state funding for an
extension of this strategy. On the other hand, besides Poland where establishing an
"ecological police" has been discussed, no voices were raised in other reports in
favour of truly separate environmental police forces, but the idea is predominantly

rejected (Germany, The Netherlands).

7. Basic Models of Defining Environmentai Offences

As was outlined in the introductory remarks environmental offences devi-
ate from traditional offences in one important aspect. The point is that environmen-
tal offences may not be defined without making some kind of reference to or at least
taking into consideration administrative iaws or standards, norms, decisions estab-

lished and made within the system of environmental administration,

Although variation in European countries can be observed as far as place-
ment of environmental offences is concerned (with some jurisdictions placing
offences in the basic criminal code [Germany, Hungary], others in a central environ-
mental protection act [England], still others annexing criminal provisions to special
administrative environmental laws [Italy, France]), more importance should be
attached to the differences in the extent and the nature of links between criminal

environmental provisions and administrative laws,
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Developments in designing environmental offences have basicaily led to

the emergence of three different models:

A.

The first model concerns criminal environmental offences which are
absolutely dependent from or accessory to administrative law or even
administrative decision-making (e.g Italy). Here, criminal sanctions are
used ultimately to push the offender towards compliance with administra-
tive orders, etc.,, or towards better cooperation with administrative
agencies. The objective of criminal law then is reduced solely to back up
administrative law enforcement. In order to reduce flexibility inherent in
crime definitions and to comply with the basic penal law principles of pre-
dictability and legality some jurisdictions have resorted (at least partially)
to the introduction of fixed limits to emissions or immissions which are
laid down by upper administrative bodies (Denmark, Switzerland, Italy),
Although such techniques in defining environmental offences help in over-
coming certain shortcomin_s of the dependency on individual administra-
tive decision-making (reducing discretion, binding administrative author-
ities, ensuring predictability and avoiding some of the problems of evi-
dence), a major problem arises with the question of where the limits
should be set. Obviously concern for economic interests results in setting
limits rather high which in turn allow only peaks in pollution to be covered

by criminal environmental law.

A second model of defining environmental offences is led by the idea to
go beyond mere punishment for contempt of administrative orders or obli-
gations provided by administrative law and to protect certain environmen-
tal media (water, air, soil, etc.) directly through incriminating behaviour
endangering or harming these medias. But nevertheless, these types of
environmental offences have to take into account administrative concerns
and interests, too. Environmental authorities may e.g. grant permits thus
justifying the polluting behaviour. Problems arising from this type of en-

vironmental offences ("relatively dependent" on administrative law and
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decision-making) are found e.g. in the consequences faulty or unjustified
administrative permits should have on the punishability of polluting behav-
iour or in the question of whether and to what extent judicial authorities
should have the competence to review and control administrative
decision-making. The basic problem then concerns which authority should

be given priority in defining ultimately environmental offences.

C. A third model is based upon the concept of complete independence of
environmental criminal law from administrative environmental law with
incriminating behaviour creating serious threats to human life or health
(public danger or concrete dangers to life and limb) and therefore not eli-
gible for administrative permits. With respect to these "independent" crimi-
nal offences it should be pointed to the problem that in criminal trials clear
evidence on causal links between individual behaviour and harm to the
environment must be established. Experiences with these types of
offences have demonstrated that convictions are rather rare events (Swe-
den, Federal Republic of Germany, Poland)13. In general, there has been
a tendency to extend environmental criminal law and to alleviate problems
of establishing sufficient evidence through criminalizing merely abstract
dangers with setting no in particular requirements to establish links
between behaviour and any impacts on environmental media. But as a
consequence then obviously the ne=d for restricting criminal law again is
felt and techniques are sought to parcel out certain types of behaviour by
way of either trivializing the event or by allowing defences (e.g. pollution
matches with good agricultural practice, etc.) against criminal

inglictments.

13 Heine, G.: Zur Rolle des strafrechtlichen Umweltschutzes. Rechtsverg-
leichende Beobachtungen zu Hintergriinden, Gestaltungsmiglichkeiten und
Trends, in Zeitschrift fiir die Gesamte Strafrechtswissenschaft 101 (1989), pp. 722-
755, p. 747



241

8. Penalties Provided by Environmental Criminal Law

Considering the penalties provided by environmental criminal provisions
it can be stated that in all systems surveyed imprisonment and fines (in terms of
summary or day fines) may be applied. However, rather large differences can be
observed in the maximum penalties, be it imprisonment or fines. The maximum
terms of imprisonment for the crime of water pollution (including aggravating
circumstances) in the countries surveyed, e.g. range from one year in Denmark to

10 years in the Federal Republic of Germany14,

Besides these traditional penalties various new sanctions and sentencing
options have been introduced in some jurisdictions., Such new sanctions include
monetary penalties or forfeiture aiming at illegal profits (including financial advan-
tages derived from non-compliance with administrative orders, laws, etc., e.g
Art.58 Swiss Criminal Code; Art.73 German Criminal Code), reparation and com-
pensation, reinstatement of the environment (Italy), but also incapacitative and
coercive measures such as interdiction of professional activities (Italy, Germany),
(temporarily) closing down factories (Italy), etc, In France wide use is made of Art,
469-3 Code of Criminal Procedure which empowers the court to postpone sentenc-
ing and order restitution, Furthermore, the use of (civil) injunctions backed up by
imprisonment or fines in the case of environmental offences has been reported. But
despite these various-alternatives which are made available in many jurisdictions

the penalties most commonly used are simply fines.

14 See for details Heine, G., 1991, p. 92 (footnote 1); in France the maxi-
mum term of imprisonment for environmental criminal offences is 2 years (in the
case of recidivism 4 years), the maximum fine is 10 million FF



242

9. Administrative Sanctions

Besides criminal penalties rost countries provide for administrative
sanctions in the case of breaches of administrative orders or administrative law, The
most commonly sanction provided here concerns administrative fines which par-
tially may be also used to forfeit profits or savings derived from these illegal acts,
Be- sides administrative sanctions, compensative or restitutive, coercive and pre-
ventive measures are made available in administrative laws. These include clean-
ups, closing of factories, revocation of permits, etc. In general, there exists inter-

changebility among administrative coercive measures and criminal sanctions.

10. Criminal Liability of Corporations

Although consensus can be observed with respect to the proposition that
negative impacts on the environment are rooted to a large extent in decisions made
in corporations conclusions drawn gpiit European countries, roughly spoken, into
two groups. Some countries, following a rather pragmatic line in criminal law think-
ing, accept the idea of criminal liability of corporations (The Netherlands, England,
Denmark, Norway; in France the Draft Criminal Code envisages criminal Hability
of corporations). Another group of countries sticks to the principle that criminal
penalties must be based on individual and personal guilt (societas non delinquere
potest) 15. But nonetheless, even in the second group of countries liability of cor-
porations is controversially discussed and sorne exemptions are even already made

as far as administrative sanctions are (Federal Republic of Germany) or criminal

15 For an overview see Heine, G.: Zur Rolle des strafrechtlichen
Umweltschutzes. ZStW 101(1989), pp. 722 & 745

16 Stratenwerth, G.; Strafrechtliche Unternehmenshaftung?, in Geppert,
K. u.a.(eds.): Festschrift fiir Rudolf Schmitt. Tiibingen, 1992, pp. 295-307
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fines are concerned (Austria, Sweden [where company fines and confiscation may
be used to punish corporations although conceptually companies caanot commit
offences], in Switzerland a corporation may be sentenced to a criminal fine if the
fine does not exceed 5000 SFr and if identification of suspects would result in
" investigative work assessed to be unproportional compared to the offence in ques-
tion)16. Difficulties in tracing and successfully prosecuting individuals for environ-
mental ciimes obviously create certain pressures to extend criminal liability to cor-
porations. Furthermore, public activities performed by the state and municipalities
can be punished in Norway. In Denmark municipalities can be punished if they

carry on business along with other activities17.

11. Relationships Between Administrative Authorities and Criminal Justice

Agencies

In describing the relationships between administrative authorities and
criminal law enforcement agencies several issues seem to be of special importance.
First of all the general issue of principles of cooperation shall be reviewed, Here,
virtually all reports stated that as a general principle state authorities should coope-
rate and give each other mutual support in fulfilling their respective tasks, General
assessments of how this principle is implemented differ with some reports stating
that problems or conflicts cannot be observed (e.g. France) while others denied the
existence of patterns of proper cooperation or mentioned that implementation of
principles of cooperation is not satisfactory (e.g. Italy). In the field of environmen-
tal criminal law enforcement cooperation first of all refers to the reporting duties of
officials if there is some evidence that an environmental offence has been commit-

ted. Most countries where administrative and criminal law enforcement tasks fail

17 In Sweden company fines may as well be used for both private and pub-
lic business
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apart have stated that legal duties to report suspicion of environmental crimes either
to police or to the public prosecutors office exist. Others require reporting of suspi-
cion on the basis of administrative ordonances, But besides the Italian system
(Art.361, 362 Italian Criminal Code), violations of such duties do not lead to crimi-

nal penalties but are subjected to disciplinary sanctions.

Cooperation and coordination which go beyond the rather traditional
mutual support principles and punctual inter-ministr'y cooperation is reported from
the Netherlands and Italy. In the Netherlands regular round table meetings includ-
ing the judiciary, the public prosecutor and police besides environmenta! authorities
are used in exchanging views and promoting coordination of policies. Similar
efforts are reported from the canton Ziirich, where recently two coordination agen-
cies were established. Furthermore, in the Dutch report the need for vertical coor-
dination has been mentioned. In Italy the recently enacted Law on Administrative
Proceedings (1990) prescribes that "conferences of public authorities" competent in
specific sectors of the environment are held to achieve simultaneous and compre-

hensive evaluation of problems and to allow final decision-making.

Another issue which belongs to the topic of relationships between admin-
istrative and criminal justice agencies concerns the phenomenon of condoning: an
authority which has the power of enforcement decides not to enforce administrative
environmental lavs or, another facet of this problem, the authority makes decisions
which are not compatible with obligations or goals laid down in environmental
laws. Here, the problem occurs whether officials behaving this way should them-
selves be made liable on the basis of the environmental offence (which was toler-
ated or triggered by the administrative authority). It goes without saying that all
jurisdictions know those traditional offences iike corruption or other offences

committed by public servants. Furthermore, criminal laws may be invoked if some

18 Nevertheless application of this provision is rather restricted as discre-
tionary piewers of administrative authorities are beyond the reach of criminal law,
see Heine, G. & Catenacci, M.: Umweltstrafrecht in Italien, in Zeitschrift fiir die
Gesamte Strafrechtswissenschaft 101(198%), pp. 163-187, p. 183 in particular
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kind of complicity in the environmental offence can be ascertained. But of the spe-
cial criminal statutes covering the types of behaviour of officials mentioned above, .
until now only the Italian Penal Code contains provisions providing penalties.
According to Art. 328 Italian Penal Code civil servants commit an offence if pollu-
tion activities are tolerated or demands put forward by administrative law are disre-
garded thus creating dangers for public health18. In the Federal Republic of Ger-
many a hot debat= did go on throughout the eighties whether such behaviour should
be penalized on the ground that omitting action which is suited to prevent an envi-
ronmental offence may be punished if the official was statutorily obliged to make
appropriate preventive decisions19. But although in principle such extension of
environmental law is accepted, only one criminal conviction because of such beha-
viour of civil servants is known until today20. In other systems (e.g. France) civil

servants face but disciplinary measures in case of condoning,

A last point on cooperation should be made with respect to sentencing
procedures, Here, in some jurisdictions conditions of suspension of prison sen-
tences may partially be set by administrative agencies, e.g. in terms of reparation,

clean-ups, etc,

12. Monitoring Systems and Statistics on the Enforcement of Environmen-
tal Criminal Law

Monitoring systems with respect to environmental protection and espe-
cially impiementation of environmental criminal law in European countries are very

poorly developed. Monitoring systems which have been implemented are not yet

19 See Rengier, R.: Das moderne Umweltstrafrecht im Spiegel der Recht-
sprechung - Bilaaz und Aufgaben. Konstanz, 1992, p. 42

20 Bericht der Interministeriellen Arbeitsgruppe 'Umwelthaftungs- und
Umweltstrafrecht' - Arbeitskreis "Umweltstrafrecht'. Bonn, 1989
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integrated but provide sectoral information on the state of various environmental

media. But the need for integrated information systems is recognized.

While some countries could provide data on police recorded environmen-
tal crimes, convictions and sentences, others could not at all (Spain, Hungary,
Poland, the Netherlands). However, it should be noted that complete statistical data
on environmental offences, prosecution and conviction could nowhere be made

available.

With respect to statistical accounts on administrative control measures,
administrative sanctions, etc., deficits are still larger. Obviously in the Netherlands
as part of the "National Environmental Policy Plan" statistics on control measures,

offences and administrative and criminal procedures currently are developed.

But in general and based upon criminological and legal research on imple-
mentation of environmental criminal law we may note that nothing has changed in
recent years. When looking at crime, prosecution and court statistics available from
England/Wales, Germany, France, The Netherlands, Poland, Denmark, Switzer-

land, Sweden we observe that:

1. only minor proportions of environmental cases are brought to the criminal
court (ranging from 18 to 55%)21,
2. sanctions meted out concern almost exclusively fines (86 to 100%),

3. the size of fines usually is rather modest22.

21 3ee also Faure, M.: Umweltrecht in Belgien. Freiburg, 1992, p. 343 for
Belgium; Christophersen, J.G., 1990, p. 31 (footnote 7) for Norway; the point has
been made for Scandinavian countries that the somewhat elevated level of criminal
environmental proceedings in Denmark, as compared to other Scandinavian coun-
tries, is due to less developed possibilities to impose administrative sanctions

22 E.g. 35 day fines on average in Sweden
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Sentencing therefore may be regarded to be rather lenient, although the
structure of sentences may also reflect the mere trivial and petty nature of environ-

mental cases coming to the attention of criminal courts.

However, it should be noted that even if sophisticated monitoring systems
would produce valid and reliable data on the state of various environmental media
as well as course and outcomes of criminal proceedings in environmental cases,
attempts to assess the relative (causal) impact criminal law may have on the preven-
tion of pollution and harm done to the environment still would pose enormous
problems23. These difficulties are underlined by the magnitude of problems which
have to be faced in research on deterrence and general (positive) prevention even in

the case of traditional crimes where well-elaborated instruments are available,

13. Revisions and Amendments of Criminal Environmental Statutes

In Poland the Draft Criminal Code provides now for a section on environ-
mental offences. The Swiss Draft Criminal Code will bring upon total revision of
environmental criminal offences extending the reach of ¢riminal law and introduc-
ing new penalties. So does the Spanish Draft Criminal Code where it is suggested to
introduce a rather differentiated structure of criminal environmenta! offences com-
pared to the existing law. Revision of environmental criminal law is discussed in
Italy, too; the Italian Government actually proposes a new general environmental
law focusing also on better coordination of existing provisions. In the Federal
Republic of Germany an amendment of environmental criminal law has passed the
parliament which extends penal protection of the soil and increases penalties for
certain environmental offences. Plans for criminal code revisions are reported from

Hungary bringing upon also more severe penalties for environmental criminal

23 Albrecit, H-J., 1991 (footrote 5)
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offences. New provisions regarding water pollution {extending criminal law) are
being prepared in France. In the Dutch report it is given notice of an ongoing discus-

sion of increasing penalties for environmental offences.

14. Suggestions Concerning Improvement of Environmental Criminal Law

Enforcement

It seems quite clear from the responses to the questionnaire that intensifi-
cation of environmental law enforcement has high priority. But it was also argued
that criminal sentences should be tougher (Switzerland, Hungary). Relief from defi-
cits in implementation of environmental criminal law is sought through better
training of law enforcement staff, improvement of control technology as well as
closer cooperation between criminal law and administrative authorities. Legal train-
ing, it is suggested, should also be provided to the staff of administrative agencies
having usually a technical educational background. Moreover, it is argued that core
problems of administrative and criminal law enforcement are embedded in the com-
plexity of the legal system. Therefore, voices are raised in favour of simplifying and
clarifying the legal framework24. It was argued that criminal environmental law
should be more restricted and specify cases of danger or damage to the
environment. In some reports it was noted that administrative sanctions and admin-
istrative procedures should be assessed to represent a superior device compared to
criminal sanctions and traditional criminal procedure, because’ of basiciréstrictions

placed upon criminal law and the criminal process.
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15. Conclusions

Summarizing the information received through the questionnaires we may

conclude the following:

(@)

(b)

©

@

©

We observe throughout Europe that environmental protection is sought by
means of criminal law enforcement, although debates are going on

whether criminal law in fact can fulfill its very functions in this field,;

Attempts to intensify criminal law enforcement have relied heavily on the
extension of the reach of environmental offences through penalizing mere
abstract dangers created for environmental media. These changes have
brought strong dependencies from decision-making in administrative
bodies and from technological knowledge, in general dependencies from
interests and values external to criminal law;

At least legislative bodies obviously prefer sometimes to resort to amend-
ments of criminal laws and especially to increasing maximum penalties
because this may serve as a symbol and does not produce much costs, at

least if law enforcement is not considered;

Outcomes of criminal law enforcement appear to be rather poor if con-

fronted with promises given when introducing environmental offences;

Basically, two models of control can be found in the field of environmen-
tal protection: the criminal law model and the administrative model, the
latter being based upon cooperation and bargaining, long-term planning
and technological considerations. These two models are not compatible as

they are based upon different goals and methods;

24 It was e.g. argued that the number of authorities competent in the field

of control should be reduced (Italy)
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But problems of enforcement stem also from the fact that environmental
criminal law should be deployed in a complex and powerful system
(which creates the very same problems also for the enforcement of admin-

istrative law);

Mere organizational devices do not seem to provide better solutions.
Although the ways powers and competencies are divided or concentrated
vary very sharply in Europe, there exists no evidence that any specific
system would produce better results. Essentially enforcement problems

are rather dislocated;

In coordinating the two models of control it seems better not to mix
because ultimately the administrative model will prevail and criminal law
will take up many administrative or even civil features thus loosing its

most important, that is, moralizing functions;

Coordination through separation could therefore represent an adequate
strategy. This would mean to cut back criminal law to simple and clear
norms while administrative sanctions and procedures could be used in
those fields of behaviour which represent mere disobedience to adminis-

trative orders or rules;

On the other hand in coordinating both models criteria derived from crimi-
nal law must be incorporated into administrative decision-making. Here, it
seems absolutely necessary to establisi consistent guidelines fo reporting
and prosecuting environmental criminal offences. These guidelines must

reflect the seriousness of the events in question ( expressed rather in objec-

“tive measures) and not as is the case today, the seriousness of conflicts

between administration and their industrial clients;

Upon such basic coordination of different perspectives of control ather
methods of interagency coordination and communication may then lead to

better results of enforcement,
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ANNEX
SURVEY QUESTIONNAIRE

| Organizational structure of the environmental control

(1) Please outline briefly the organizational structure of the environmental control

administration of your couniry, as to the following dimensions:

(a) Is the structure of control the same throughout the environmental protection
system, or is there variation between different sectors (water, air, noise, soil, flora

and fauna, landscape, cultural heritage, etc.)? If variance exists, please specify.

(b) Is the structure centralized or decentralized:
- in terms of environmental laws,

- in terms of administrative organization?

(c, Are there separate control organs based on both administrative law and criminal
law, or just one relevant control structure, based on either administrative law or

criminal law, respectively?

(d) Is the structure based on either regional or sectorial division of powers, or is the

system a mixed one?

(2) Are there in your country any special organs te handle control of énvironmental
cases within;

(a) police forces,

(b) prosecutorial anthorities,

(c) court system?

(3) Please describe the grade of independence/dependence of the prosecutorial

organs from the ceniral authorities at the ministerial level.
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(4) Please give a brief overview of the legal framework of the environmental pro-

tection control structure of your country.

(5) Assessing the system of control, is it rather based on the principle of strict legal

regulation or rather guided by the principle of a free market?

(6) Are factories/companies, etc., required to participate in controlling pollution by:
- establishing internal controls,

- providing relevant information to the environmental administration?

(7) Is access to industrial plants, etc., facilitated for environmental administrative

agencies?

(8) Is access to industrial plants, etc., for the purpose of criminal law enforcement

facilitated for eriminal justice agencies?

(9) Are there any provisions in administrative environmental law or other statutes
protecting environmental data provided by companies/factories, etc., to environ-

mental agencies?

(10) May that information be used to Jaunch criminal investigations by the admin-

istrative agency itself?

(11) May that information be channelled to criminal justice agencies with the pur-

pose of initiating criminal investigations?

Il Relationship between administrative and criminal law authorities in

general, and in the field of environment in particular

(1) Please describe the general guiding principles concerning co-operation and
>
communication between different authorities in the environmental field, as a subca-

tegory of public authorities in general.
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(2) Is it possible to envisage in your country a legaily enforced co-operation

between authorities in general?

(3) Are there general provisions requiring that criminal justice agencies are

informed about environmental offences by administrative agencies?

(4) Are there other means of encouraging closer co-operation and communication
between different agencies (e.g. round-table meet- ings):

- between public authorities in general (please describe if any),

- between authorities in the field of environmental protection in particular

(please describe if any)?

(5) Please give example, if any, of a spectacular case that indicates conflicts or co-
operative strategies between administration and criminal justice agencies in the

field of environmental protection.

(6) If a government officer responsible for the control of environmental protection
is not reporting suspicion of known environmental offences, are there:

- general statutes providing punishment (please describe if any),

- specially designed provisions in environmental law (please describe if

any)?

lli Basic criteria in defining environmental criminal offences

(1) In your national legislation, are environmental interests and values protected by
penalties defined either:

- in the criminal code,

- in a special code for environmental offences,

- by administrative provisions with a criminal penalty character,

- by administrative provisions with penalties of non-criminal character (if

two or more categories are valid, please explain)?
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(2) Please describe briefly the provisions concerning the protection of:

- water, ‘

- air (including protection from noise),

- soil (including protection from dangerous substances and dangerous

waste),

- flora and fauna,

- landscape (e.g. special protection of wildlife reserves or water reserves),
(3) Are those environmental criminal offences devised to cover primarily organiza-

tional behaviour (companies, etc.) or behaviour of individuals in general?

(4) Which of the following interests and values are predominantly protected by your
national environmental legislation (please provide also a ranking of the interests):

- human life and health,

- foundations of human life,

- ecological balance in the nature,

- public security,

- contempt of relevant public authorities,

- concern of customary law,

- colliding interests at place of work (occupational safety vs. production

concerns)?

(5) Does the national environmental legislation or general criminal law of your
country allow also juridical persons (enterprises, companies) to be prosecuted and
made criminally liable in the case uf environmental offences (if yes, please describe
briefly)?

(6) Are there provisions providing criminal penalties for general misuse of admin-

istrative powers (if yes, please describe briefly)?

(7) Are there criminal law provisions providing criminal penalties for civil
servants/government officials:

- tolerating pollution activities (if yes, please describe briefly),
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- allowing emissions or other pollution disregarding demands put forward

by administrative law (if yes, please describe briefly)?

(8) Do criminal provisions concerning protection of environment also cover pollu-

tion occuring outside the national jurisdiction? }

(9) Is initiation of criminal investigations based on the principle of mandatory pros-
ecution or is it left to the discretionary power of:
- environmental agencies,

- criminal justice agencies?

IV Criminal sanctions provided by criminal law/procedural particulars of

environmental crime investigation

(1) What kind of criminal sanctions are available for environmental offences either

in the penal code or in a special environmental offences code of your country?

(2) Is it possible to use forfeiture as a separate criminal sanction according to your

national legislation (if yes, please describe briefly)?

(3) Is it possible to use other sanctions (primarily associated with civil or adminis-
trative law) as criminal penalties, e.g. reparation, closing down of factories, inter-

diction of professional activities (if yes, please describe briefly)?

{(4) May prosecutorial agencies (public prosecutor's office, police) dismiss criminal
cases in exchange for certain conditions or sanctions (if yes, please describe
briefly)?

(5) Has sanction cumulation in stipulating sanctions for environmental crime been

considered as a problem in your country (if yes, please specify)?
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(6) Has the intertwining of sanctions stipulated in penal code and sanctions stipu-
lated in the realm of administrative law been considered as a problem in your coun-

try (if yes, please describe briefly)?

(7) Are administrative agencies in environmental cases required by law:
- to give criminal justice agencies access to administrative files or
documents in the course of criminal law enforcement,
- may documents or files be seized by prosecutorial ;}gencies if
administrative bodies do not comply with those demands?
(8) Characterizing criminal policy with respect to implementation of environmental
criminal law, are investigative efforts concentrated rather on the industrial sector or
rather on individuals in general suspected of having committed environmental crimi-

nal acts?

(9) Characterizing criminal policy with respect to environmental crimes, is it led by
the principle of the economy of of resources concentrating investigative efforts on
exemplary serious cases, or is the policy led by strict enforcement of environmental

laws?

V Non-criminal sanctions provided by administrative law

(1) Is it possible to punish violations against following environmental interests and
values by non-criminal sanctions included in your national administrative legisia-
tion (please describe briefly):

- water,

- air (including protection from noise),

- soil (including protection from dangerous substances and

dangerous waste),
- flora and fauna,

- landscape (e.g. special protection of wildlife reserves of water reserves)?
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(2) What administrative non-criminal sanctions are available in your national legis-

lation in general (e.g. finies, etc.)?

(3) Is it possible to use general coercive measures provided by your national admin-

istrative legislation in dealing with environmental criminal offences (if yes, please
specify)?

VI Monitoring and data production

(1) What are the existing systems of monitoring the level of environmental pro-

tection in your country?

(2) If monitoring systems do not exist, please describe what kind of plans there are

to create a functioning system in the near future in your country.

(3) What are the sources of statistical and other factual data as to the control of envi-

ronmental protection of your country (please provide examples, if possible)?

(4) Are there, in particular, statistics on offences, offenders and criminal procedure

in environmental crime cases (please provide examples, if possible)?

(5) If statistical data on environmental crime is available, is it possible to produce
data on discretion and other decisions at the pre-trial stage (please provide exam-

ples, if possible)?

{6) Could you provide the latest figures (on a separate sheet) on:
- reported environmental crimes (broken down by types of offences),

- offenders (brokén down by types of offences)?



258

Vil Enhancement of the efficiency of the procedures in the field of

environmental control

(1) Describing the general trait of your system of sanctions provided for environ-
mental crimes, is it in general nearer to;

- criminal law,

- administrative law,

- civil law,

- sanctions sui generis?

(2) According to your opinion, should criminal law provisions and measures with
respect to environmental cases be:
- more enforced (if yes, please specify),

- more restricted (if yes, please specify)?

(3) In framing environmental criminal laws, is there a tendency to go away from
basic criminal law principles (e.g. liability, guilt, intent, etc.) and to move towards

administrative or civil systems of liability (if yes, please describe briefly)?

(4) Do you have any suggestions for enhancing the co-operation and communica-

tion between relevant authorities in the control of harm to the environment?

(5) Are there in your country at the moment ongoing revisions of legislations which
shall have impact on:
- the criminal law provisions and measures in the field of environment (if
yes, please describe),
- the criminal procedural law provisions in the field of environment (if yes,
please describe),
- the provisions of administrative law in the field of environment (if yes,

please describe)?
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(6) If no revision is imminent at the moment, is there anything initiated in the fore-
seeable future in respect of subcategories of the previous question (if yes, please

describe)?

" Thaunk you!

Respondent:

Mame

Title

Address





