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PREFACE

After four years of research and revision of the criminal laws
of Missouri the Committee to Draft a Modern Criminal Code
herewith presents the final official draft of a proposed criminal
code.

At its inception in October, 1969, the committee consisted of
fourteen lawyers, legislators and judges. It was not appointed
by any one person, agency or organization but was drawn from
many sources. Each of the following persons appointed two
members: the Chief Justice of the Missouri Supreme Court, the
Attorney General, the Lieutenant Governor, the Speaker of the
House of Representatives, the Superintendent of the State High-
way Patrol, the President of the Prosecuting Attorney’s Associa-
tion and the Director of the Department of Corrections. Ap-
proximately two years later the committee was augmented by the
appointment of fourteen additional members, who served at the
request of the Attorney General. During the course of the four
years, some members had to resign because of other obligations.

The work of the committee was funded by the Missouri Law
Enforcement Assistance Council under the Omnibus Crime Con-

trol and Safe Streets Act of 1968. In-kind contributions were |

made by the office of the Attorney General and by the committee
members, all of whom contributed their time and talents gratis.
The committee was assisted by four law professors who, acting
as reporters, conducted and supervised the research and provided
the committee with original and revised drafts of proposed stat-
utes to which were appended extensive comments relating to the
source and rationale of the proposals. - Only the reporters, their
student research assistants and secretarial help received compen-
sation for their services.

In addition to a complete inventory of all existing Missouri
criminal laws, which was compiled by the reporters and their
research assistants, the committee had the benefit of the work
previously done by the distinguished committee of the American
Law Institute which prepared the Model Penal Code, and that of
the National Commission on Reform of Federal Criminal Laws
which drafted a proposed Federal Criminal Code, and, in addition,
the henefit of recently enacted or proposed criminal codes from
approximately twenty-five states.

Subcommittees refined the work of the reporters on assigned
subjects. Subcommittee drafts were then submitted to the whole

5



PREFACE

committee, which met in monthly meetings, revising, reworking
and seeking to improve the produce of the subcommittees. Some

sections finally adopted went through as many as five such revi-
sions,

In the effort the committee has produced a body of basic

ed, obsolete and outmoded criminal laws ; eliminates archaic
terminology of duhious meaning and substitutes simple, clear

" 1 3
courts and juries with definite guidelines and standards; elimi-
nates needless distinctions, refinements, redundancies and in-
consistencies, and for the first time introduces order and system

corrected. A system of classification of crimes into separate
sentencing categories, with an uncomplicated range of penalties
assigned to each category has been introduced. Each o~ffense is
graded according to its seriousness and placed in one of the cate-
gories, thus reducing the unbelievably great number of different
penalties now on the books (some of which are unrealistically
Severe and others of which are patently too lenient), elilhinating
incongruities, and providing a more logical, just and humane sys-
tem of criminal justice ir which the punishment fits the crime.,

Conforming to the rule which obtains in the overwhelming
majority of the states of the Union we propose that the responsi-
bility of fixing the punishment be vested in the judge and no
longer left to the jury, but that this provision be tempered by a
requirement that the j ury be informed as to the range of penal-
ties which may be inflicted by the judge in case of conviction,
This latter provision is unique in the annals of criminal law.
These provisions are calculated to result in greater uniformity
in sentencing, and to enable the sentencing authority to have
complete background information (not now Possessed by the
jury) so as to better tailor the punishment to the crime and to
the individual, and to best serve the interests of the community
if rehabilitation is in prospect.

e s et
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PREFACE

Dozens of similar offenses are consolidated, thereby rc?ﬁélcmg
the complexity of the law. The number _of sectl'ons Is 1 }:: uci"
from 491 currently in Title XXXVIII “Cmp’les an‘d P‘um‘s_ténent0
to 231 in the code. Many retained sections are 1lew%1 en to
clarify meaning. Definitions have been added to .'snla}‘pen' 3111 d
add certainty to the law. In some cases the scope of (}311 1mesbeen
been broadened. Entirely new criminal offense's av;lt‘ .
created to meet the needs of society unc}er 'modeln cgn : é 121 nsci
The proposals conform to the latest constltutlgnal sft;afclccal il nd
requirements of the Supreme Court of the United States an
the most up-to-date in the country,

The committee attempted to return jco lendarx}eI{talls;] to. rf(;
discover the philosophical basis underlying thg c'rlmmad .aw,on-
ascertain the societal need calling ff)l‘ proscrlptlon'.an' 1{1 lnWS
technical and understandable Engl}sh .to write cmr;ngﬁ. :me
which will protect society from the r§sks'1nvolved anq a : e shiCh
time afford the individual the constitutional protection to w
he is entitled. . it

The committee has drafted separate pr9posals dealing d\&jﬁh ;cne
questions of capital punishment, abortion and e:v'es 110(11?21 ii
(Wiretapping). These provisizn.s a;'g, hﬁ;zzli,x no V‘;:.cagk dm

i de but are set out in the a . )
‘tc;l}llgss isilghl(jrocontroversial matters be considered .separe(lltgly f::\r}:
the Code itself. Our major purpose was to codify all t;mg) ove
the basic eriminal law of Missouri ar}d we do not want tha pthe
pose to be lost sight of because of differences of Opll;‘ll(?il;l. on fhe
highly emotional questions gftlthecdgatl}; pcfz)l:le;li’?réreado;e g:?ately
eavesdropping. We ask that the Code be o separately
and then that these other matters be taken up. e 1113 iod 2ls

\ rafted that they can be added t9 the Code, s o‘u
?elgeis?gtgll': decide to adopt them. We beheye that ou'r pl(l))ll);;silz
will meet the constitutional requirements in thes; a‘leaiould ve
make no recommendation as to whether or not there s
legislation adopted in these areas.

No work of the size and complexity of the Code cotxld p.OSSIJbCI))i:
gain the unanimous approval of every member of a lL{}lll ge %:1 ;)nuli of
lawyers, judges, legislators and professors sugh as . e c\c;v o
which assembled for the performance of this tas - et ap
pears in this proposed Code is the text adopte:d and 1 1(;3.con mended
by a majority of the members of the committee voting
separate section. )

The committee is unanimous in th(? belief thaf: a 1'%sit1‘urcl:l;2(11 :;.lg
and rewriting of the existing criminal lgws 1s‘ ba‘ ythe righ{
that while individual members of the commltte.e 11es?1 Vetions it
to exercise an independent judgment on particular sec ,

7
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PREFACE

proposed code represents an important advance toward the de-
sirable goal of giving to the citizens, the courts, prosecuting
officials, defense counsel, law enforcement agencies and the
people in general a practical, enlightened, understandable and
enforceable body of criminal law, and that the committee’s work

product affords the General Assembly the basis upon which to

develop the best system of eriminal justice of all of the States.

Through the courtesy of West Publishing Company of St. Paul,
Minnesota, our proposal has been published free of charge, for
distribution to the public, the bar, the news media, the General
Assembly, and other interested persons and agencies. Appro-
priate explanatory comments follow the individual sections. The
committee requests that the Code be examined and studied. We
invite constructive criticism and suggestions‘for improvement so
that the bill finally passed by the General Assembly may indeed
prove to be a model criminal code. All suggestions should be for-
warded to the office of Professor Edward H. Hunvald, Jr., School
of Law, University of Missouri—Columbia, Columbia, Missouri
65201,
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PART I
INTRODUCTGORY PROVISIONS
Chapter 1
PRELIMINARY PROVISIONS

1.610  Short title

This Code shall be knewn and may be cited as “The Criminal
Code.”

1.020 Effective‘ date
This Code shall become effective on January 1, 1975.

Comment
Since the Code involves a thorough revision of the eriminal

law it is appropriate that the effective date be the beginning
of a calendar year.

1.030 Classes of crimes

(1) An offense defined by this Code or by any other statute of
this State, for which a sentence of imprisonment is authorized,
constitutes a crime. Crimes are classified as felonies and misde-
meanors. -

(2) A crimeis a felony if it is so designated or if persons con-
victed thereof may be sentenced to imprisonment for a term
which is in excess of one year.

(38) A crime is a misdemeanor if it is so designated or if pei-
sons convicted thereof may be sentenced to imprisonment for a
term of which the maximum is one year or less.

Comment

This section continues the present classification of felony
and misdemeanor. See §§ 556.020 and 556.040 RSMo. The
definitions are, however, in terms of length of maximum
sentence rather than by place of confinement, The places
of confinement remain the same. See Code § 3.010(3).

1 .040 Infractions

(1) An offense defined by this Code or by any other statute of
this State constitutes an infraction if it is so designated or if no

21
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§ 1.040 PROPOSED CRIMINAL CODE

other sentence than a fine, or fine and forfeiture or other civil
penalty is authorized upon conviction.

(:2) An infraction does not constitute a crime and conviction of
an infraction shall not give rise to any disability or legal disad-
vantage based on conviction of a criminal offense,

Comment

' This section creates a new classification of offense, the
infraction. It is not, however, a crime and does not carry
t!’ne same disabilities or disadvantages of a criminal convic-
tion. There are laws which utilize fines as a means of regu-
lation. Such are usually termed “public welfare offenses”
and often impose absolute or strict liability, While they serve
a legitimate function, they are not “true crimes” in the sense
of_ involving moral condemnation implicit in the concept of
crime, This section recognizes such offenses and allows
for explicitly distinguishing between infractions and erimes.

1.050 offenses defined by statute

No conduct constitutes an offense unless made so by this Code
or by other applicable statute.

Comment

This section requires all offenses to be declared by statute
and has the effect of abolishing common law erimes which
bave not been specifically adopted by statute. At present it
1s possible to punish under the common law. See § 556.110,
Such punishment is very limited (two months imprisonment
and fine of $100) and is rarely if ever used. In view of the
extensive declaration of offenses by statute there is no need
for the unwritten common law offense, - Moreover, the idea

of the unwritten offense is repugnant to the concept of fair
warning,

1.060 Application to offenses committed before and after en-
actment

(1) The provisions of this Code shall govern the construction
and punishment for any offense defined in this Code and com-
mitted after the effective date hereof, as well as the construction
and application of any defense to a prosecution for such an of-
fense,

(2) Offenses defined outside of this Code and not repealed
shall remain in effect, but unless otherwise expressly provided
or unless the context otherwise requires, the provisions of this

22
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PRELIMINARY PROVISIONS § 1.070

Code shall govern the construction and punishment for any such
offenses committed after the effective date of this Code as well
as the construction and application of any defense to a prosecu-
tion for such offenses.

(8) The provisions of this Code do not apply to or govern the
construction of and punishment for any offense committed prior
to the effective date of this Code, or the construction and applica-
tion of any defense to a prosecution for such an offense. Such
an offense must be construed and punished according to the provi-
sions of law existing at the time of the commission thereof in the
same manner as if this Code had not been enacted, the provisions
of Section 1.160 RSMo notwithstanding.

Comment

This section makes it clear that there is no ex post facto
application of the Code, but that after the effective date, the
provisions of the Code will govern as to offenses within and
without the Code, but allows for specific exceptions. TFor
classification of offenses defined outside the Code and com-
mitted after the effective date, see Code § 2.030,

1.070 Time limitations

(1) A prosecution for murder or any Class A Felony may be
commenced at any time.

(2) Except as otherwise provided in this section, prosecutions
for other offenses must be commenced within the following peri-
ods of limitation:

(a) for any felony, 3 years.

(b) for any misdemeanor, 1 year.

(c¢) for any infraction, 6 months.

(8) If the period prescribed in Subsection (2) has expired, a
prosecution may nevertheless be commenced for:

(a) any offense a material element of which is either
fraud or a breach of fiduciary obligation within one year
after discovery of the offense by an aggrieved party or by a
person who has a legal duty to represent an aggrieved party
and who is himself not a party to the offense, but in no case
shall this provision extend the period of limitation by more
than three years; and

(b) any offense based upon misconduct in office by a pub-
lic officer or employee at any time when the defendant is in
public office or employment or within two years thereafter,
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but in no case shall this provision extend the period of lim- N
itation by more than three years. |

(4) An offense is committed either when every element oc-
curs, or, if a legislative purpose to prohibit a continuing course of §
conduct plainly appears, at the time when the course of conduct
or the defendant’s complicity therein is terminated. Time starts
to run on the day after the offense is committed.

(5) A prosecution is commenced either when an indictment is
found or an information filed.

(6) The period of limitation does not run:

(a) during any time when the accused is absent from the
State, but in no case shall this provision extend the period of
limitation otherwise applicable by more than three years; or

(b) during any time when the accused is concealing him-
self from justice either within or without this State; or

(c) during any time when a prosecution against the ac-
cused for the offense is pending in this State.

Comment

With some minor changes this section maintains the same
periods of limitation now covered by §§ 541.190 through
541.230 RSMo, § 541.190 provides for no limitation in the
prosecution of an “offense punishable with death or by im-
prisonment in the penitentiary during life.” Subsection (1)
of the Code »rovision achieves the same result but in terms
of “murder or Class A Felony”. § 541.200 provides for a
three year period for all other felonies with a possible two
year extension for “bribery or for corruption in office.” Sub-
sections (2)(a) and (3)(b) are similar and in addition sub-
section (3)(a) provides for a possible extension in cases of
fraud where the fraud is not discovered until sometime after
the commission of thz offense. The one year period for mis-
demeanors is the same as that provided for by § 541.210.
Subsection (6) provides for the tolling of the period when the
accused is not within the state, when he is concealing himself
from justice or when a prosecution is pending. This is
similar to the present provigions of §§ 541.220 and 541.230,
except that absence from the state canriot toll the statute for
longer than three years and the phrase “concealing from jus-
tice” is used rather than “flee from justice.”

1.080 wLimitation on conviction for multiple offenses

When the same conduct of a person may establish the commis-
sion of more than one offense he may be prosecuted for each such
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offense.  He may not, however, be convicted of more than one of-
fenge if

(1) one offense is included in the other, as defined in Sec-
tion 1.090; or

(2) inconsistent findings of fact are required to establish
the commission of the offenses; or

(8) the offenses differ only in that one is defined to pro-
hibit a designated kind of conduct generally and the other
to prohbit a specific instance of such conduct; or

(4) the offense is defined as a continuing course of con-
duct and the defendant’s course of conduct was uninterrupt-
ed, unless the law provides that specific periods of such con-
duct constitute separate offenses.

Comment

This section follows the general proposition that the state
may prosecute and convict for separate offenses even though
they arise out of the same conduct. See State v, Richardson,
460 S.W.2d 537 (Mo.,1970). The proposition does not apply
to included offenses (Subsection (1)), nor to offenses based
on inconsistent findings of fact (Subsection (2)). It also
ought not apply where ane offense is under a statute pro-
hibiting conduct generally and the other is under a statute
prohibiting a specific instance of the general conduct. A
person ought not be convicted of both reckless driving and
running a stop sign for the same act of running the stop
sign (Subsection (3)). Subsection (4) deals with the con-
tinuing offense. Barring specific legislative action (such as
declaring that each day’s conduct is a separate offense) the
continuing offense is only one crime.

For the limitation on multiple conviction and sentencing
in conspiracy cases, see Code § 9.020.

While § 1.080 deals with the area of multiple prosecutions
and the concept of the separate offense, it is not intended
to be a statement of the rules regarding double jeopardy.
Double jeopardy may prevent prosecution and conviction in
situations other than those listed here. See Ashe v. Swenson,
397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970), State
v. Richardson, supra.

1.090 Conviction of included offenses

(1) A defendant may be convicted of an offense included in
an offense charged in the indictment or information. An offense

is so included when
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(a) it is established by proof of the same or less than all
the facts required to establish the commission of the offense
charged; or

(b) it is specifically denominated by statute as a lesser
degree of the offense charged; or

(c) it conmsists of an attempt to commit the offense
- charged or to commit an offense otherwise included therein.

(2) The court shall not be obligated to charge the jury with
respect to an included offexise unless there is a basis for a verdict
acquitting the defendant of the offense charged and convicting
him of the included offense.

PROPOSED CRIMINAL CODE

Comment

This section follows the present approach that an accused
may be convicted of an offense necessarily included in the
offense charged, a lesser degree of the offense charged, or an
attempt to commit those offenses. See §§ 556.220 and 556.230
RSMo. It is also consistent with the general rule that in-
structions on the included offenses are not required unless
there is a basis for finding the accused innocent of the higher
offense and guilty of the lesser. Cf. State v. Craig, 433 S,W.
2d 811 (Mo.1968).

1.100 Burden of injecting the issue

When the phrase “The defendant shall have the burden of in-
jecting the issue” is used in the Code

(1) the issue referred to is not submitted to the jury un-
less evidence supporting the issue is sdmitted; and

(2) if the issue is submitted to the jury the court shall
instruct that any reasonable doubt on the issue requires a
finding for the defendant on the issue.

1.110  Affirmative defense
When the phrase “Affirmative defense” is used in the Code

(1) the defense referred to is not submitted to the jury
unless evidence supporting the defense is admitted; and

(2) if the defense is submitted to the jury the court shall
instruct that the defendant has the burden of persuasion
that the defense is more probably true than not.

Comment

For almost all of 'the' issues in a criminal trial, the state
has the burden of ‘introducing evidence and the burden of
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convincing the jury beyond a reasonable doubt. In a few
instances, however, one or hoth of these “burdens” are placed
on. the defendant. Sections 1.100 and 1.110 define the effect
of placing these burdens (more accurately they are risks of not
producing the evidence or of not convincing the jury) on the
defendant and differentiate between them. They avoid the
use of the ambiguous phrase “burden of proof”. Section 1.100
deals with those situations where the burden of producing
evidence is placed on the defendant but the burden of per-
suasion remains with the state (as with the issue of self-
defense). Section #.110 deals with those where the burden
of producing evidence and the burden of persuasion is placed
on the defendant (as with the defense of lack of responsibility
by reason of mental disease or defect. See § 552.030(7)). It
should be remembered that placing either of these burdens
on the defendant is the exceptional situation and that there
are constitutional limitations upon placing these burdens
on the defendant. See In re Winship, 897 U.S, 358, 90 S.Ct.
1068, 25 L.Ed.2d 368 (1970), State v. Commenos, 461 S.W.2d
9 (Mo.1870).

1.120

In this Code, unless the context requires a different definition,
the following shall apply:

PRELIMINARY PROVISIONS

Code definitions

(1) “Affirmative defense” has the meaning specified in Sec-
tion 1.110.

(2) “Burden of injecting the issue” has the meaning specified
in Section 1.100.

(3) “Confinement.” A person is in confinement when he is
held in a place of confinement pursuant to arrest or order of a
court, and remains in confinement until

(a) a court orders his release; or

(b) he is released on bail, bond, or recognizance, personal
or otherwise; or

(¢) a public servant having the legal power and duty to

confine him authorizes his release without guard and without
condition that he return to confinement.

A person is not in confinement if
(a) he is on probation or parole, temporary or otherwise;
or
(b) heis
(i) under sentence to serve a term of confinement
which is not continuous, or serving a sentence under a
work-release program; and '
: 27
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(ii) he is not in fact being held in a place of confine-

ment or under guard by a person having the legal power

- and duty to transport him to or from a place of confine-
ment.

(4) “Consent.” Consent or lack of consent may be express or
imyplied. Assent does not constitute consent if

(a) it is given by a person who is legally incompetent to
authorize the conduct charged to constitute the offense and
such incompetence is manifest or known to the actor; or

o

(b) it is given by a person who by reason of youth, mental
disease or defect, or intoxication, is manifestly unable or
known by the actor to be unable to make a reasonable judg-
ment as to the nature or harmfulness of the conduct charged
to constitute the offense; or

(¢) it is induced by force, duress or deception.

(5) “Criminal negligence” has the meaning specified in Sec-
tion 7.020(2) (d).

(6) “Custody.” A person is in custody when he has been ax-
rested but has not been delivered to a place of confinement.

(7) “Dangerous instrument” means any instrument, article or
substance, which, under the circumstances in which it is used,
is readily capable of causing death or other serious physical
injury.

(8) “Dangerous felony” means the felonies of murder, forcible
rape, assault, burglary, robbery, kidnapping or the attempt to
commit any of these felonies.

(9) “Deadly weapon® means any firearm, loaded or unloaded,
or any weapon from which a shot, readily capable of producing
death or serious physical injury may be discharged, or a swit¢h-
blade knife, dagger, billy, black jack or metal knuckles.

(10) *“Felony” has the meaning specified in Section 1.030(2).
(11) “Forcible compulsion” means either
(a) physical force that overcomes reasonable resistance,
or
(b) a threat, express or implied, that places a person in

reasonable fear of death, serious physical injury or kidnap-
ping of himself or another person.

(12) “Incapacitated” means that physical or mental condition,
temporary or permanent, in which a person is unconscious, un-
able to appraise the nature of his conduct, or unable to communi-
cate unwillingness to an act. A person is not “incapacitated”
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with respect to an act committed upon him if he became uncon-
scious, unable to appraise the nature of his conduct, or unable to
communicate unwillingness to an act, after consenting to the act.

(13) “Inhabitable structure” has the meaning specified in Sec-

‘tion 14.010(2) and (4).

(14) “Infraction” has the meaning specified in Section 1.040.

(15) “Knowingly” has the meaning specified in Section 7.020

(2) (b).

(16) “Law enforcement officer” means any public servant
having both the power and duty to make arrests for violations
of the laws of this State.

(17) “Misdemeanor” has the meaning specified in Section
1.030(8).

(18) “Physical injury” means physical pain, illness, or any im-
pairment of physical condition.

(19) “Place of confinement” means any building or facility
and the grounds thereof wherein a court is legally authorized to
order that a person charged with or convicted of a crime be held.

(20) “Public servant” means any person employed in any way
by a government of this State who is compensated by the govern-
ment by reason of his employment. It includes, but is not limited
to, legislators, jurors, members of the judiciary and law enforce-
ment officers. It does not include witnesses.

(21) “Purposely” has the meaning specified in Section 7.020
(2) (a).

(22) “Recklessly” has the meaning specified in Section 7.020
(2) (c). :

(23) “Serious physical injury” means physical injury that cre-
ates a substantial risk of death or that causes serious permanent
disfigurement or protracted loss or impairment of the function
of any bodily member or organ.

(24) “Voluntary act” has the meaning specified in Section
7.010. .

Comment

This section contains definitions of phrases that are u_sed
throughout the Code. Definitions primarily applicable to a
specific chapter are located at the beginning of the chapter.

(1) “Affirmative defense.” See comments to Code § 1.110.

(2) “Burden of injecting the issue.,” See comments to Code
§ 1.100.
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(8) “Confinement,” (6) ‘“‘Custody” and (19) ¢Place of
confinement” are particularly applicable to Chapter 20 and
the escape offenses (see Code §§ 20.200, 20.210 and 20.220)
and to Chapter 8, Justification (see Code §§ 8.080 and 8.100).
“Custody” in Code § 10.150 is used in a different context and
clearly has a different meaning.

(4) “Consent.” This definition attempts to state the usual
meaning of the term consent as to certain matters that do not
constitute consent. The Code also contains specific sections
on consent applicable to specific crimes. See e. g., Code §
10.080 dealing with consent to physical injury and Code §
10.100 dealing with consent to restraint.

(5) “Criminal negligence” (22) “Recklessly” (15) “Know-
ingly” and (21) “Purposely’’ are the culpable mental states de-
fined in Code § 7.020, and discussed in the comments to that
section, These are the four basic terms used throughout
the Code to describe the particular mental state required.

(7) “Dangerous instrument” and (9) ‘“Deadly weapon”.
These definitions are based on New York Penal Law § 10.00
(12) and (13). They are used in the Code in reference fo
several crimes, including the homicide and assault offenses,

. burglary and robbery. The distinction between the two is

not significant in the crimes against the person but is in
robbery and burglary.

(8) “Dangerous felony” is significant primarily in the
weapons offenses., It is defined in terms that encompass
crimes as defined in the Code and crimes as defined in the
statutes presently in force and similar crimes in other states.

(10) “Felony” (17) “Misdemeanor” and (14) “Infraction”
are the three categories of offenses. However, only felonies
and misdemeanors are “crimes”. See Code §§ 1.030 and 1.040
and comments.

(11) “Forcible compulsion” and (12) “Incapacitated” are
related to the concept of consent and are particularly involved
in the sexual offenses. See comments to Code § 11.010.

(13) “Inhabitable structure.” See comments to Code §
14.010(2) and (4).

(16) “Law enforcement officer’” is a general term designed
to cover the wide variety of terms in present use. Cf. Il
Rev.Stat. Ch. 388 § 2-18 and Michigan Revised Criminal Code
§ 4501(d) (Final Draft 1967).

(18) “Physical injury” and (23) “Serious physical injury”
need to be read together. The definitions are similar to those
used in the Model Penal Code and the Proposed Texas Code.
It should be noted that serious physical injury is aggravated
physical injury so that a crime requiring “physical injury”
as an element is satisfied by either physical injury or serious
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physical injury., It should also be noted that the definition
of .serious physical injury makes it unnecessary to have a
separate crime of mayhem in the offenses against the person.
Some Codes add impairment of mental condition to the defini-
tion of physical injury, e. g., Colorado § 40-1-1001(8)(c);
and some require substantial physical pain. It is felt that the
simpler definitions used in the Code are adequate.

(20) “Public servant” is a general term covering a wide
variety of government employees. A similar term is used
in many other codes.  The term is particularly useful in
defining offenses against the administration of justice and
affecting government.

(24) “Voluntary act.” See comments to Code § 7.010.
Note that voluntary act is there defined to include omissions
and possession,.
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PART II
DISPCOSITION OF OFFENDERS

Chapter 2
GENERAL SENTENCING PROVISIONS

2.010 Authorized dispositions

(1) General. Every person found guilty of an offense shall
be sentenced by the court in accordance with the provisions of
this Chapter.

(2) Felonies and misdemeanors. Whenever any person has
been found guilty of a felony or a misdemeanor the court shall
make one or more of the following dispositions of the offender in
any appropriate combination. The court may:

(a) sentence the person to a term of imprisonment as au-
thorized by Chapter 3.

(b) sentence the person to pay a fine as authorized by
Chapter 5.

(c) suspend the imposition of sentence, with or without
placing the person on probation.

(d) pronounce sentence and suspend its execution, plac-
ing the person on probation.

(e) impose a period of detention as a condition of proba-
- tion, as authorized by Section 4.040.

£8) Infractions. Whenever any person has been found guilty
of an infraction, the court shall make one or more of the follow-
ing dispositions of the effender in any appropriate combinaticn.
The court may:

(a) sentence the ge;‘i'soh to pay a fine as authorized by
Chapter 5. .

(b) suspend the imposition of sentence, with or without
placing the person on probation.

(¢) pronounce sentence and suspend its execution, placing
the person on probation.

(4) Organizations,  Whenever any organization has been
found guilty of an offense, the court shall make one or more of
the following dispositions of the organization in any appropriate
combination. The court may:
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(a) sentence the organization to pay a fine as authorized
by Chapter 5.

(b) suspend the imposition of sentence, with or without
placing the organization on probation.

(¢) pronounce sentence and suspend its execution, placing
the organization on probation.

(d) impose any special sentence or sanction authorized
by law.

(5) Civil penalties. This chapter shall not be construed to de-
prive the court of any authority conferred by law to decree a
forfeiture of property, suspend or cancel a license, remove a per-
son from office, or impose any other civil penalty. An appropri-
ate order exercising such authority may be included as part of
any sentence.

PROPOSED CRIMINAL CODE

Comment

This section provides a single comprehensive list of the
dispositions available to the sentencing court. However, not
all dispositions are sentences. Subsections 2(c}, 3(b) and 4
(b) retain the present “suspend the imposition of sentence”
category of § 549.071 RSMo. Subsection 2(e) allows a court
to impose a period of detention in jail or prison as a condition
of probation imposed after suspending imposition of sentence.
While the court retains the authority provided by § 549.071
RSMo to suspend imposition of sentence without placing
the person on probation, when sentence is pronounced and
execution is suspended, the court must place the person on
probation.

2.020 Classification of offenses

(1) Felonies are classified for the purpose of sentencing into
the following four categories:

(a) Class A Felonies;
(b) Class B Felonies;
(¢) Class C Felonies; and
(d) Class D Felonies.

(2) Misdemeanors are classified for the purpose of sentencing
into the following three categories:

(a) Class A Misdemeanors;
(b) Class B Misdemeanors; and
(e) Class C Misdemeanors.
(3) Infractions are not further classified.
34
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Comment

These classifications are based on the Model Penal Code.
However, a Class D Felony has been added to take account
of the present breakdown of Missouri felonies which fall
into four general categories. The Model Penal Code recom-
mends only two misdemeanor categories, but the present Mis-
souri misdemeanor statutes indicate a need for a third cate-
gory. There are numerous offenses punishable by only a fine
or forfeiture of some kind which should be classified as in-
fractions. Similar clagsification systems have been adopted in
other criminal code revisions.

2.030 Classification of offenses outside this Code

(1) Felonies. All offenses defined outside this Code for whic
imprisonment in a state correctional institution is authorized are
classified and shall be treated as Class D Felonies, with the fol-
lowing exceptions:

Section 195.200-1(1), (2), (8), (4) and (5) RSMo; and
Section 195.270 RSMo.

(2) Misdemeanors and infractions. - Any offense defined out-
side this Code which is declared by law to be a misdemeanor
without specification of the penalty therefor is a Class A Mis-
demeanor. If the autherized imprisonment specified for an of-
fense defined outside this Code exceeds six months in jail, the of-
fense shall be treated as a Class A Misdemeanor; if such author-
ized imprisonment exceeds 30 days but is not more than six
months, the offense shall be treated as a Class B Misdemeanor;
if such authorized imprisonment is 30 days or less, the offense
shall be treated as a Class C Misdemeanor; if there is no author-
ized imprisonment, either in the statute defining the offense or in
an applicable sentencing statute outside this Code, the offense
shall be treated as an infraction. ‘

(8) Limitations. Notwithstanding the other provisions and
classifications provided in this section, the term of imprisonment
or the fine imposed shall not exceed the maximum imprisonment
or fine authorized by the statute or statutes outside the Code
which define the offense and the penalty therefor.

Comment

Not all the existing criminal and quasi-criminal statutes
have been included in the Code. Many offenses have relevance
only to the chapters in which they are presently located.
Moreaver, no revision has been attempted in some areas, e. g.
election offenses. This section aids in carrying out the effort
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to integrate and systematize all offenses, including those
which remain outside the Code.

In general, a felony higher than Class D should be in the
Code. The major exception is the narcotics offenses found
in Chapter 195, and specific exception is made for them.

The first sentence of subsection (2) replaces § 556.270
RSMo and achieves the same effect.

In any case in which the authorized imprisonment under
a statute outside the Code is 30 days or less, subsection (2)
requires that it be treated as a Class C Misdemeanor for
which the maximum imprisonment is 15 days. It was felt
better to reduce the maximum penalty for these misdemeanors
(there are only 19 misdemeanors with a 30 day maximum
penalty) than to add another class of misdemeanors. See com-
ment after § 3.010 for further discussion of this.

Under subsection (3) the maximum authorized penalty
must not exceed the maximum authorized by the statute out-
side the Code. This limitation may be constitutionally re-
quired in order to give fair notice. However, all offenses
outside the Code are assigned classifications, with the excep-
tions listed in subsection (1), so that, in general, the sentences
authorized will be consistent with the Code sentencing cate-
gories.

2.040 Presentence investigation and report

(1) Obligation to report. When a probation officer is availa-
ble to any court, such probation officer shall, unless otherwise di-
rected by the court, make a presentence investigation and report
to the court before any authorized disposition under Section 2.010.
The report shall not be submitted to the court or its contents dis-
closed to anyone unless the defendant has pleaded guilty or been
found guilty.

(2) Procedures under rule of court. The presentence investi-
gation report shall be prepared, presented and utilized as pro-
vided by rule of court.

Comment

Subsection (1) is adapted from Supreme Court Rule 27.07
(b). The major change is the deletion of the provision in
Rule 27.07(b) limiting the obligation to report to courts
“having original jurisdiction to try felony cases and to the
St. Louis Court of Criminal Corrections.” It is anomalous
to restrict this obligation to felony cases at a time when in-
creasing good use is being made of presentence investigation
reports in misdemeanor cases, where persons are more likely
to be reformed through proper treatment than in felony cases.
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Subsection (2) was substituted for the last part of Rule
27.07(b) to indicate that details such as whether the report
shall be disclosed to the defense are left to rule of court.

2.050 Presentence commitment for study

(1) In felony cases where the court is of the opinion that im-
prisonment may be appropriate but desires more detailed in-
formation as a basis for determining the appropriate sentence to
be imposed than has been provided by the presentence report, the
court may commit a convicted defendant to the custody of the
Department of Corrections for a period not exceeding 90 days.
The Department shall conduct a complete study of the defendant
during that time, inquiring into such matters as the defendant’s
previous delinquency or criminal experience, his social back-
ground, his capabilities, his mental, emotional and physical
health, and the rehabilitative resources or programs which may
be available to suit his needs. By the expiration of the period
of commitment, or by the expirationi of such additional time as
the court shall grant, not exceeding a further period of 90 days,
the defendant shall be returned to the court for sentencing and
the court shall be provided with a written report of the results
of the study, including whatever recommendations the Depart-
ment believes will be helpful to a proper resolution of the case.
After receiving the report and the recommendations, the court
shall proceed to sentence the defendant in accordance with the
authorized dispositions available under Section 2.010, unless the
court orders a further diagnostic commitment under Subsection
(2).

(2) Commitment for mental examination. In felony cases
where the court desires more detailed information about the de-
fendant’s mental condition before making an authorized disposi-
tion under Section 2.010, it may order the commitment of the de-
fendant to the custody of a facility of the division of mental dis-
eases for the performance of a psychiatric evaluation.  Any
commitment shall be for a period not to exceed 90 days. Within
that pericd the facility shall conduct a complete phychiatric eval-
uation of the defendant and shall return the defendant to court
and transmit a diagnostic report to the court which includes
whatever recommendations the facility may wish to make. After
receiving the report and the recommendations, if the court does
not order a further diagnostic commitment under Subsection (1),
it shall make an authorized disposition under Section 2.010.

(3) In an appropriate case the court may order diagnostic
commitments under both Subsections (1) and (2).
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vide the court with more information relevant to the sentenc-
ing devision.
Subsection (3) makas it clear that the.court may utilize

(4) Credit for commitment time. If, afier receiving a diag-
nostic report under Subsection (1) or {2), the court sentences
the defendant to imprisonment, the period of commitment under

Ay,
g,

either or both shall be credited against the term of imprisonment.

Comment

Based on Michigar Revised Criminal Code § 1220 (Final
Draft 1971). Subsection (1) is based on 18 U.S.C.A. § 4208
(b) and Model Penal Code § 7.08(1).

One of the most difficult problems in the administration of
the eriminal law is sentencing. This section is designed to
provide the court with information to enable it to make as
rational disposition of the offender aa is possible.

The Department of Corrections normally determines many
of the matters listed in subsecction (1) after commitment,
unless there was a thorough presentence report which provides
all the needed data. Normally a court considering commit-
ment will Have a preseéntence report made, but under this
provision a special study by the Department of Corrections
could be requested in addition to the usual presentence re-
port.

Under present Missouri law there is no express provision
for psychiatric evaluations in connection with sentencing, al-
though under § 552.020(2) RSMo the accused may be com-
mitted to determine his capacity to stand trial, under § 552.030
(4) RSMo the accused may be committed to determine his
responsibility for criminal conduct, and under § 552.060, a
person condemned to death can be examined (presumably with
commitment) to determine his capacity to understand the
nature and purpose of capital punishment. However, judges
do commit for psychiatric evaluations before sentencing. ~Sub-
section (2) defines the court’s authority and the responsibility
of the division of mental diseases to perform the examina-
tion within 90 days (the Proposed Michigan Code set the
period at 60 days). Provision could be made for local psychi-
atric evaluation, but local resources ordinarily would not be
adequate for a thorough evaluation, and a jait is not the ideal
setting for such evaluation, and other local places may not
provide adequate security, Furthermore, recommendations
concerning disposition from a state agency are more likely
to be based on experiences and data acquired by the agency
in similar cases.

After the court receives the diagnostic report and recom-
mendations, it may dispose of the defendant by any disposi-
tion authorized under § 2.010. Probation could be con-
ditioned on in-patient or out-patient treatment. The goal of
thig provision is to provide more flexibility as well as to pro-
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both subsections (1) and (2) in an appropriate case.. This
should occur primarily when the report from one diagnostic
facility suggests the desirability of additional tests which
the facility is unable to perform.

2.060 Role ot court and jury in sentencing; jury informed
of penalties

(1) Upon a finding of guilt upon verdict or plea the court and
not the jury shall decide the extent or duration of sentence or
other disposition to be imposed under all the circumstances, hav-
ing regard to the nature and circumstances of the offense and
the history and character of the defendant, and render judgment
accordingly.

,(2) Ix all jury trials the jury shall be informed of the range
of authorized terms which the court might impose after a jury
finding of guilt.

Comment

This section provides for judicial sentencing in all eases
where there is any sentencing discretion. If the death penalty
provision is adopted, the court will have no alternative but
to impose the death penalty if the jury convicts of a capital
offense, The limits within which the court must sentence,
however, will be controlled by the degree of the offense which
is found by the jury.

Subsection (2) requires that the jury be informed. of the
range of authorized terms of imprisonment which the court
might impose after a jury finding of guilt. If there is a
mandatory death penalty the jury must be informed that the
death penalty is mandatory upon conviction. This provision
provides a compromise between complete judicial sentencing
and jury sentencing and takes into account the fact that
juries do consider the possible punishment in determining the
question of guilt, even if they are instructed not to consider
anything but the issue of guilt. Such instructions will elim-
inate jury speculation about the seriousness of the offense
and how lesser included offenses relate to the offense charged.

2.070 Appellate review of sentences

(1) In every felony case in which a person has been convicted
and sentenced to confinement after a trial, such person may ap-
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peal from the sentence upon the ground that the sentence is ex-
cessive. A person who has pleaded guilty in a felony case and
been sentenced to confinement, and a person who is sentenced to
confinement in any misdemeanor case, may, with leave granted
by the appropriate appellate court, appeal from the, sentence
upon the ground that the sentence is excessive.

(2) An appellate court reviewing a sentence may reduce it on
the ground that the sentence imposed was greater than, under
the circumstances of the case, ought to be imposed; or the court
may set the sentence aside for further proceedings in the sen-
tencing court.

(8) The Supreme Court may make appropriate rules of pro-
cedure to implement the provisions of this section.

Comment

The Missouri Supreme Court has consistently held that a
sentence not exceeding the maximum authorized for a partic-
ular crime is not reviewable for excessiveness. A general

" section authorizing appellate review of sentencing is included
because appellate courts generally require statutory authority
before exercising their inherent power to review sentences.
The provision is consistent with the American Bar Association
Standards Relating to Appellate Review of Sentences (Ap-
proved Draft 1968), which recommends appellate review to
help eliminate the danger of sentencing disparity within any
sentencing system. No judicial system of sentencing should
depend upon executive clemency to deal with sentencing ex-
cesses. ’ ) _

Subsection (1) is based on the recognition that it is de-
sirable, at least for an initial period, to place a reasonable limit
on appellate review of sentences to avoid a possible deluge
of cases in the appellate courts. This limiting provision is
consistent with ABA Standard 1.1(b). Under this provision,
only felony sentences to confinement after a trial, which would
include confinement in. a prison, jail or other institution,
are appealable as of right. A person who pleads guilty to
a felony, or who is convicted of a misdemeanor, may petition
the appellate court for leave to appeal an allegedly excessive
sentence.

Subsection (2) limits appellate review to reduction of sen-
tence or to setting aside the sentence for further sentencing
proceedings in the lower court. The appellate court may
not increase the sentence. See ABA Standard 3.4. While no
standard of review is ‘expressly provided, it is intended that
the appellate courts will review “the excessiveness of the
senterice, having regard to the nature of. the offense, the
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character of the offender, and the protection of the public
interest” as well ag “the manner in which the sentence was
imposed, including the sufficiency and accuracy of the in-
formation on which it was based.” ABA Standard Relating
to Appellate Review of Sentences 3.2 (Approved Draft 1968),

Subsection (3) authorizes the Miasouri Supreme Court to
adopt rules and procedures for the review of sentences. The
ABA Standards Relating to Appellate Review give general
guidelines for procedures in reviewing sentences.
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Chapter 3
IMPRISONMENT

3.010 Sentence of imprisonment: incidents

(1) Authorized terms. The authorized maximum terms of im-
prisonment, including both prison and conditional release terms
are:

(a) for a Class A Felony, a term of years not less than 10
years and not to exceed 30 years, or life imprisonment.

(b) for a Class B Felony, a term of years not less than
5 years and not to exceed 15 years. '

(c¢) for a Class C Felony, a term of years not to exceed 7
years.

(d) for a Class D Felony, a term of years not to exceed
b years.

(e) for a Class A Misdemeanor, a term not to exceed one
year,

(f) for a Class B Misdemeanor, a term not to exceed six
months.

(g) for a Class C Misdemeahor, a term not to exceed 15
days.

(2) Special terms for class C and D felonies, In cases of Class
C and D Felonies, the court shall have discretion to imprison for
a special term not to exceed one year in the county jail or other
authorized penal institution, and the place of confinement shall
be fixed by the court. If the court imposes a sentence of impris-
onment for a term longer than one year upon a person convicted
of a Class C or D Felony, it shall commit the person to the custo-
dy of the Department of Corrections for a term of years not less
than three years and not exceeding the maximum authorized
terms provided in Subsections (1) (c¢) and (d).

(3) Place of imprisonment.

(a) When a regular sentence of imprisonment for a felony
is imposed, the court shall commit the defendant to the cus-
tody of the Department of Corrections for a maximum term
of years designated by the court under Subsection (1) or
until released under procedures established elsewhere by law.

(b) A sentence of imprisonment for a misdemeanor shall
be for a definite term and the court shall commit the de-
fendant to the county jail or other authorized penal insti-
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tution for the term of his sentence or until released under
procedures established elsewhere by law.

(4) Prison and conditional release elements of maximum terms
for felonies.

(a) A sentence of imprisonment for a term of years shall
consist of a prison term and a conditional release term. The
conditional release term of any maximum term of years des-
ignated by the court shall be:

(i) one-third or eighteen months, whichever is great-
er, for maximum terms of nine years or less;

(ii) three years for maximum terms between nine
and fifteen years;

(iii) five years for maximum terms more than fif-
teen years, including life imprisonment;
and the prison term shall be the remainder of such maximum
term.

(b) “Conditional release’” means the conditional discharge
of a prisoner by the Department of Corrections subject to
conditions of release that the State Board of Probation and
Parole deems reasonable to assist the offender to lead a law-
abiding life, and subject to the supervision under the State
Board of Probation and Parole. It shall be a condition in
each case that the offender not commit another crime, feder-
al or state, during the term of conditional release.

Comment

This section brings all authorized sentences of imprison-
ment together, except the dangerous offender provisions of
§ 3.020
S .

Subsection (1)(a) permits the judge to fix a maximum
term within the range of 10 to 30 years for a Class A Felony
if he chooses not to impose a life sentence. . Cf. Model Penal
Code, Alternate § 6.06(1). No sentencing category is estab-
lished for mandatory death sentences if such are included in
the Code.

Subsection (1) (b) covers Class B felonies and sets the maxi-
mum sentence for these }serious felonies,

Subsection (1) (e) covers Class C Felonies, and corresponds
to a present group of felonies for which imprisonment up
to 10 years is-anthorized. Since the three-quarter time rule
that is applied to almost all prison inmates will be repealed,
a 10 year sentence under present law results in a maximum

term of imprisonment that is close to the seven year maximum

for Class C Felonies.
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Subsection (1)(d) covers Class D Felonies, and was added
to take account of the numerous felonies punishable at present
by a term of five years or less. The upper limit is supported
by the theory that a 8 to 4 year period is the shortest term
during which any meaningful program of rehabilitation or
reform in prison and on conditional release could be expected
to take hold.

Subsections (1)(e), (f) and (g) basically correspond with
present maximum sentences for misdemeanors. Maximum
terms of one year and of six months are common. Most of
the 19 misdemeanors with a 80 day maximum sentence should
be made Class C Misdemeanors. TFour classes of misdemean-
ors are not needed and the 15 day maximum term will permit
the reasonable classification of some minor offenses as mis-
demeanors rather than infractions.

IMPRISONMENT § 3.020

may be committing other crimes. This provision provides
for supervision upon release which may be effective in keep-
ing the person from returning to crime. It also provides
a more effective deterrent against further crime or mis-
conduct as the person on conditional release will realize that
if he does not meet the conditions of his release he faces an
immediate and substantial additional prison term under §
3.040(5). Although the conditional release program will re-
quire -additional probation and parole supervision facilities,
it should result in better chances for successful rehabilitation
forr the majority of inmates who are now unconditionally
released from prison, and consequently result in improved
“crime control”.

‘ 3.020 Extended terms for dangerous offenders

i (1) Authorization. The court may sentence a person who has
? been convicted of a Class B, C or D Felony to an extended term of
imprisonment if it finds

Subsection (2) gives the judge a broader range of imprison-
ment alternatives for Class C and D Felonies, including jail
terms up to one year. Many present felony statutes permit
such misdemeanor type sentences.

Subsection (8) is based on Michigan Revised Criminal Code
§ 1401(8) and § 1425 (Final Draft 1967). In addition to
covering the authorized place of imprisonment, the provision
makes it clearer that the court must designate a maximum
term of years within the ranges of authorized maximum
terms fixed by Subsection (1). The Department of Correc-
tions determines the .actual place of imprisonment when a

" regular felony term of imprisonment is imposed.

The provision in (3)(a) and in (3)(b), “or until released
under procedures established elsewhere by law,” takes account
of felony and misdemeanor defendants released on parole and
those discharged before their maximum term is served.

Subsection (4)(a) fixes the prison and conditional release
elements of felony sentences to the custody of the Department
of Corrections. The maximum term of years of imprison-
ment authorized by subsection (1) is fixed by the court, but
the conditional release term is fixed by subsection (4). The
“prison term” is the maximum time a person can be held in
prison before conditional release. The “conditional release
term” is the maximum length of time a person must satis-
factorily serve on parole before he is finally discharged, re-
gardless of the point in time when he is released from his
confinement in prison.. Under subsection (4)(b) conditional
release (parole) is viewed as a transitional process necessary
for every offender released from prison. At present most
felony offenders are released from prison without any parole
supervision or control, and many soon return to prison. Be-
fore he is returned to prison, however, he must be prosecuted
and convicted of a subsequent crime. In the meantime he
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(a) the defendant is being sentenced for a felony in which
he inflicted or attempted to inflict serious physical injury;
or

(b) the defendant is being sentenced for a felony which
seriously endangered the life or safety of another and the
defendant has been previously convicted of one or more
felonies not related to the instant crime as a single criminal
episode; and

(¢) in addition to finding the matters defined in (a) or
(b) the court finds that the defendant is suffering from a
severe mental or emotional disorder indicating a propensity
toward continuing criminal activity of a dangerous nature.
A finding of mental disease or defect excluding responsibili-
ty is not required.

(2) Authorized terms. The total authorized maximum terms
of imprisonment for dangerous, mentally abnormal offenders are:

(a) for a Class B Felony, a term of years not to exceed 30
years. . .

(b) for a Class C Felony, a term of years not to exceed
15 years.

(c) for a Class D Felony, a term of years not to exceed 10
years,

) Comment
. Based on the Model Sentencing Act § 6 (Revised Ed. 1970),
this provision permits extended terms for dangerous, mentally
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abnormal offenders who commit Class B, C or D Felonies
under certain circumstances. No extended term provision is
made for Class A Felonies since the court already has the
power to impose a life sentence under § 3.010(1) (a).

PROPOSED CRIMINAL COBE

Subsection (1) permits but does not require the court to
sentence a dangerous offender to an extended term. The
drafters of the Model Penal Code concluded that “experience
has shown that sanctions of this kind are more effective
when they are both flexible and moderate; highly afflictive,
mandatory punishment provisions become uullified in practice
. ."” Comment to § 7.08 Model Penal Code, Tent. Draft No.
2 at 41 (1954).

The criteria in subsections (1)(a), (b) and (c) are taken
from the Model Sentencing Act § 6 (Revised Ed. 1970).
The words ‘“severe mental or emotional disorder” were sub-
stituted in the 1970 MSA draft for “severe personality dis-
order” in the 1963 draft on the advice of a number of psychia-
trists to whom the phrase “personality disorder’’ was a specif-
ic diagnosis rather than a general category. The criteria
differ from those of the Model Penal Code § 7.03(8) which
requires a finding that the mental condition is ‘“‘gravely ab-
normal” and that the defendant’s conduct “has been character-
ized by a pattern of repetitive or compulsive behavior or by
persistent aggressive behavior with heedless indifference to
consequences.”

Subsection (2) authorizes moderate increases in total au-
thorized terms for dangerous offenders. See § 3.010(1) for
ordinary terms.

3.030 Extended term procedures

(1) Commitment. Whenever, upon conviction or upon receiv-
ing the presentence investigation report, in the opinion of the
court there is reason to believe the defendant falls within the
category of Section 3.020(a) or (b), the defendant shall be re-
ferred to a facility of the division of mental diseases for the per-
formance of a psychiatric evaluation under Section 2.050(2). The
study and report of the division of mental diseases shall be de-
signed to assist the court in determining whether the defendant
is suffering from a severe mental or emotional disorder indicat-
ing a propensity toward continuing criminal activity of a dan-
gerous nature.

(2) Prerequisites to dangerousness finding. The court shall
not make a finding of dangerousness and impose an extended
term under Section 3.020 unless
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(a) theindictment or information, delivered to the defend-
ant more than 30 days prior to trial or guilty plea, contains
notice that the prosecution intends to ask for an extended
sentence under Section 3.020, and specifies whether the
prosecution relies on Section 3.020(1) (1) or (b), or both;
and

(b) a sentencing hearing is held; and
(c) all presentence and diagnostic reports are opened to

inspection and copying by the prosecuting attorney and the
defendant’s attorney prior to the sentencing hearing; and

(d) all evidence presented to sustain the finding is pre-
sented in open court at the sentencing hearing with full
rights of confrontation and cross-examination; and

(e) the defendant is afforded the opportunity at the sen-
tencing hearing to presentevidence; and

(f) each of the findings required under Section 8.020 as
a basis for an extended term is found to exist, and the court
makes specific findings of fact and conclusions of law,

IMPRISONMENT

Comment

The procedural provisions of subsection (2) appear essential
to insure the constitutionality of the basic extended term
provision, A hearing on notice with the right of the defend-
ant to hear and controvert the evidence against him and to
offer evidence on his own behalf would seem to be essential.
Cf. § 7.07(6) Model Penal Code.

Subsection (1) requires a psychiatric evaluation in all cases
of possible dangerous offenders, even if the prosecutor did
not give notice in the indictment or information of his intent
to ask for an extended term. Whether or not an extended
term can be. imposed, the court should know whether the de-
fendant is a dangerous offender before passing sentence.

Subsection (2)(a) is designed to give the defendant ade-
quate notice and sufficient time to prepare a defense against
imposition of an extended term sentence.

Subsections (2)(b) through (f) contain various basic pro-
cedural safeguards which should satisfy the requirements of
Specht v, Patterson, 386 U.S. 605, 87 S.Ct. 1209, 18 L.Ed.2d
326 (1967), which struck down the Colorado Sex Offenders
Act for permitting an indeterminate life sentence without the
“full panoply of protections which due process guar-
antees in state criminal proceedings.” The court noted that
the Sex Offenders Act did not make the commission of a
specified crime the basis for -sentencing, but sentence was
tied to the establishment of a “new finding of fact” that the

47




T D G e e ."T.ZLtz;v:,,;,.;:;“.j;.,uﬁi_.._.,“:_: 1 T i .

§ 3.030

defendant “constitutes a threat of; bodily harm to the public
or is an habitual offender and mentally ill.,” In his situation
due process required such basic rights as “reasonable notice”
and “opportunity to be heard, be confronted with witness
. have the right to cross examine, and to offer evidence
of his own.”

Subsection (2) (f), requiring specific findings of fact and
conclusions of law, provides a basis for appellate review of
extended term sentencing decisions, an area where appellate
review would be important to prevent possible procedural
and sentencing abuses.

PROPOSED CRIMINAL CODE

3.040 Concurrent and consecutive terms of imprisonment

(1) In general. Multiple sentences of imprisonment shall run
concurrently unless the court specifies that they shall run con-
secutively. ’

(2) Effect of probation or parole. If a person who is on proba-
tion, parole or conditional release is sentenced to a term of im-
prisonment for an offense committed after the granting of proba-
tion or parole or after the start of his conditional release term,
the court shall direct the manner in which the sentence or sen-
tences imposed by the court shall run with respect to any result-
ing probation, parole or conditional release revocation term or
terms, If the subsequent sentence to imprisonment is in another
jurisdiction, the court shall specify how any resulting probation,
parole or conditional release revocation term or terms shall run
with respect to the foreign sentence of imprisonment.

Comment

Subsection (1) changes and clarifies the present law. In
effect, it creates a presumption in favor of concurrency of
sentences, putting the burden on the court to specify when
sentences are to run consecutively, This approach is followed
by most, if not all, of the recent criminal code revisions in
other states. Present Missouri law can be very harsh in that
consecutive sentences are sometimes required.  § 546.480
RSMo can be a trap for the unwary prosecutor or defense at-
torney who must make sure that sentence is pronounced for
each offense before the defendant is convicted .of another
offense in order to avoid the operation of the statute. § 222.-
020 RSMo also requires consecutive sentences for crimes com-
mitted by persons while under sentence. Subsection (1) does
not prohibit consecutive sentences but just requires that the
court specify when they are to apply. No standards are speci-
fied for the imposition of consecutive sentences but the court
should not impose a consecutive sentence unless, having re-
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gard to the nature and circumstances of the offense and the
history and character of the defendant, it is of the opinion
that such a term is required because of the exceptional fea-
tures of the case. The court should obtain a presentence
report before imposing a consecutive term.

Subsection (2) requires the judge to specify how a sentence
for a crime committed while the person is on probation,
parole or serving his conditional release term shall run with
respect to any resulting probation, parole or conditional re-
leage revocation term. A judge may not learn about probation,
parole or conditional release before sentencing, but whenever
he finds out, this provision requires him to state how the
sentence is to run with respect to any revocation term. Where
the subsequent sentence to imprisonment is out of state, the
Missouri court mut specify how any resulting revocation term
shall run with respect to the foreign sentence. Under § 3.050
(5) the Board of Probation and Parole decides whether the
conditional release term of an offender should be revoked,
just as it would normally decide whether parole should be re-
voked.

IMPRISONMENT

3.050  cCalculation of terms of imprisonment

(1) A sentence of imprisonment commences to run when sen-
tence is imposed, if the defendant is in custody or surrenders
himself into custody at that time. Otherwise, it commences to
run when he comes into custody.

(2) All time actually spent in custody until the prisoner is
sentenced to imprisonment shall be credited toward the maximum
term of imprisonment imposed under the provisions of this
chapter,

(3) If a sentence of imprisonment is vacated and a new sen-
tence is imposed on the defendant for the same offense, the new
sentence is calculated as if it had commenced at the time the va-
cated sentence was imposed, and all time served under the va-
cated sentence shall be credited against the new sentence.

(4) If a person serving a sentence of imprisonment escapes
from custody, the escape interrupts the senterice. The interrup-
tion continues until the person is returned to the institution in
which the sentence was being served, or in the case of one com-
mitted to the custody of the Department of Corrections, to any
institution administered by the department.

(5) If a person released from imprisonment on parole or serv-
ing a conditional release term violates any of the conditions of his
parole or release, he may be treated as a parole violator under the
provisions of Section 549.265 RSMo. If the Board of Probation
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and Parole revokes the parole or conditional release, the paroled
person shall serve the remainder of his prison term and all the
conditional release term, as an additional prison term, and the
conditionally released person shall serve the remainder of the con-
ditional release term as an additional prison term, unless he is
sooner released on parole under Section 549.261 RSMo.

(6) The sentencing court shall include the time of commence-
ment of sentence under Subsection (1) and the computation of
time credited against senterice under Subsection (2) or (8) in the
original or amended commitment order, under procedures estab-
lished by rule of court.

Commant

Based partly on Michigan Revised Criminal Code § 1430
(Final Draft 1967) which was based on portions of New
York Revised Penal Law § 70.30.

Under subsection (1) a defendant whe is free on bond pend-
ing appeal does not start serving his sentence until he is ac-
tually in custody.

Subsection (2) requires that credit be given for all time
gpent in custody until the defendant is sentenced to imprison-
ment. Until the adoption of what is now § 546.615 RSMo
(1971 Supp), § 546.615(2) RSMo (1969) gave the court dis-
cretion on crediting prior prison or jail time. § 546.615 now
requires credit in felony cases “for all time spent in prison
or jail both awaiting trial and pending transfer to the De-
partment of Corrections.”

Subsection (3) makes it clear that all time served under a
vacated sentence is credited on any new sentence.

Subsection (4) provides that escape interrupts the running
of time under a sentence; the interruption continues until the
defendant is restored to custody.

Subsection (5) provides that violation of any of the condi-
tions of conditional release may result in revocation of the
conditional release, and the remainder of the conditional
release term then must be served as an additional prison term
unless parole is granted prior to the end of the term. Thus,
a person on conditional release is to be treated as a parslee,
and the procedures of § 549.265 are applicable to him. If a
prisoner is released on parole before his conditional release
term . is scheduled to begin, the conditional release term still
becomes an additional prison term if the parole is revoked.
In addition, the parolee must serve the remainder of his
original prison term. This provides an added incentive for
prisoners released early on parole to live up to the parole con-
ditions. As in the case of revocation of conditional release,
a second parole can be granted.
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Subsection (6) makes clear where the duty lies to compute
the allowances for time spent in custody. The sentencing
court should have more convenient access to most information
for applying the statute than does the Department of Cor-
rections. Detail= of procedure are left to rule of court. §
546.615(3) RSMo (1971 Supp) requires the officer whose duty
it is to deliver the convicted person to the Department of
Corrections to endorse the length of time spent in jail or
prison on the commitment papers.
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Chapter 4
PROBATION

4.010 Criteria for applying chapter

The court may place a person on probation for a specific period
upon conviction of any offense or upon suspending imposition of
sentence if, having regard to the nature and circumstances of the
offense and to the history and character of the defendant, the
court is of the opinion that

(1) institutional confinement of the defendant is not nec-
essary for the protection of the public; and

(2) the defendant is in need of guidance, training or other
assistance which, in his case, can be effectively administered
through probation supervision.

Comment

Based on New York Penal Law § 65.00, this provision
states the basic criteria for granting probation. No pref-
erence is stated either for or against preation; the provision
merely contains guidelines for the use of probation.

4,020 Terms of probation

(1) Unless terminated as provided in Section 4,060, the terms
during which probation shall remain conditional and be subject
to revocation are: .

(a) A term of years not less than one year and not to ex-
ceed five years for a felony.

(b) A term not less than six months and not to exceed two
years for a misdemeanor.

(c) A term not less than six months and not to exceed one
year for an infraction.

(2) The court shall designate a specific term of probation at
the time of sentencing or at the time of suspension of imposition
of sentence.

Comment

Based on Federal Criminal Code § 3102 (Study Draft 1970)
and present Missouri law, § 549.071 RSMo. The provision
continues the present maximum probation term of five years
for felonies and two years for misdemeanors and the present
minimum probation term of one year for felonies. The pro-
posal changes present law in denying the court the power to
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fix a term of less than six months probation for a misde-
meanor. Until the offender has been on probation for some
time, the length of the period of probation needed may be
difficult to determine. The apparent harshness of the pro-
posed minimum terms is mitigated by the power under Code
§ 4.060 to terminate probation early,

PROBATION

4.030 Conditions of probation

(1) The conditions of probation shall be such as the court in
its discretion deems reasonably necessary to insure that the de-
fendant will not again violate the law. When a defendant is
placed on probation, he shall be given a certificate explicitly stat-
ing the conditions on which he is being released.

{2) The court may modify or enlarge the conditions of pro-
bation at any time prior to the expiration or termination of the
probation term.

Comment

Based on § 549.071 RSMo. Some proposed revisions have
contained a list of standard probation conditions; e. g., TFed-
eral Criminal Code § 3103 (Study Draft 1970) lists 12 stand-
ard conditions. There is a danger in listing standard con-
ditions that other possibilities may not be considered, and
the court may be tempted to routinely impose most or all of
the conditions without carefully considering the needs of
the particular offender. To avoid misunderstanding and to
provide a basis for projzation revocation hearings, each proba-
tioner must be given a certificate setting forth the probation
conditions.

Changing circumstances during the term of probation may
require the court to modify or enlarge the comslitions of
probation, as authorized under subsection (2).

4.040 Detention condition of probation

When probation is granted the court, in addition fo conditions
imposed under Section 4.030, may require as a condition of pro-
bation that the defendant submit to a period of detention in an
appropriate institution at whatever time or intervals within the
period of probation, consecutive or nonconsecutive, the court
shall designate.

(1) In misdemeanor cases, the period of detention under
this section shall not exceed the shorter of 60 days or the
maximum term of imprisonment authorized for the mis-
demeanor by Chapter 3.
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(2) In felony cases, the period of detention under this sec-
tion shall not exceed 180 days.

{3) Time spent in custody under a detention condition
of probation shall be deducted from the maximum prison
or jail term if probation is revoked and the defendant serves
a term of imprisonment.

Comment

This “split sentence” provision is derived from 18 U.S.C.A.
§ 3651. The basic purpose of the provision is to permit the
shock of relatively shori-term imprisonment in a disposition
which is primarily probation for a much longer period of time.
Availability of such short term detention is particularly im-
portant in cases involving young persons who should not be
kept in prison or jail over long periods of time, but who would
be quite likely to benefit from such “shock treatment”. Also,
the provision for intermittent detention permits great flexibil-
ity. For example, a judge could permit a man to keep his
job and still serve nights or weekends in jail. A married man
could thus be punished with imprisonment without the risk
that this would put his family on the welfare rolls.

This provision does not apply to “detention” imposed for
purposes of physical or mental treatment. If a judge believes
the offender should receive psychiatric treatment in an in-
stitution as a condition of probation, there should be no short
titne limit on such detention fixed by the judge or by statute.
In such cases, the judge retains diseretion under Code § 4.060
(8) to mitigate any later prison or jail term by all or part
of the time the offender was on probation.

-

4,050 Transfer to another court

Jurisdiction over a probaticner may be transferred from the
court which imposed probation to a court having equal jurisdic-
tion over offenders in any other part of the State, with the con-
currence of both courts. Retransfers of jurisdiction may also
occur in the same manner. The court to which jurisdiction has
been  transferred under this Subsection shall be authorized to
exercise all powers permissible under this Chapter over the de-
fendant, except that the term of probation shall not be termi-
nated without the consent of the sentencing court.

Comment

Based on Federal Criminal Code § 8103(5) (Study Draft
1970), dealing with transfers between federal districts. Mo-
bility of probationers within Missouri should not be inhibited
by lack of such authority, nor should a court in one part of
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the state be forced to retain jurisdiction over a probationer
who is living and working some distance away.

4.060 Duraticen of probation; revocation

(1) Commencement; Multiple Periods. A term of probation
commences on the day it is imposed. Multiple terms of Missouri
probation, whether imposed at the same time or at different
times, shall run concurrently. Terms of probation shall also
run concurrently with any federal or other state jail, prison,
probation or parole tern: for another offense to which the de-
fendant is or becomes subject during the period, unless other-
wise speci_.ed by the Missouri court.

(2) Early Termination. The court may terminate a period
of probation and discharge the defendant at any time before
completion of the specific term fixed under Section 4.020 if
warranted by the conduct of the defendant and the ends of jus-
tice. Procedures for termination and discharge may be estab-
lished by rule of court.

(8) Revocation, If the defendant violates a condition of
probation at any time prior to the expiration or termination of
the probation term, the court may continue him on the existing
conditions, with or without modifying or enlarging the condi-
tions, or, if such continuation, modification, or enlargemerit is
not appropriate, may revoke probation and order that any sen-
tence previously imposed be executed. If imposition of sentence
was suspended, the court may revoke probation and impose any
sentence available under Section 2.010. The court may mitigate
any sentence of imprisonment by reducing the prison or jail
term by all or part of the time the defendant was on probation.

(4) Revocation Procedure,
(a) Probation shall not be revoked without giving the
- probationer notice and an opportunity to be heard on the
issues of whether he violated a condition of probation and,
.if he did, whether revocation is.warranted under all the
circumstances.

(b) At any time during the term of probation the court
may issue a notice to the probationer to appear to answer
a charge of a violation, and the court may issue a warrant
of arrest for the violation. Such notice shall be personally
served upon the probationer. The warrant shall authorize
the return of the probationer to the custody of the court
or to any suitable detention facility designated by the court.
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(¢) Any probation officer, if he has probable cause to
believe that the probationer has violated a condition of
probation, may airrest the probationer without a warrant,
or may deputize any other officer with the power of ar-
rest to do so by giving him a written statement of the cir-
cumstances of the alleged violation, including a statement
that the probationer has, in the judgment of the probation of-
ficer, violated the conditions of his probation. The written
statement, delivered with the probationer to the official
in charge of any jail or other detention facility, shall be
sufficient authority for detaining the probationer pending
a preliminary hearing on the alleged violation.

(d) If the probationer is arrested under the authority
granted in Subsections (4) (b) or (4)(c), he shall have the
right to a preliminary hearing on the violation charged.
He shall be notified immediately in writing of the alleged
probation violation. If he is arrested in the jurisdiction of
the sentencing court, and the court which placed him on
probation is immediately available, the preliminary hear-
ing shall be heard by the sentencing court. Otherwise, he
shall be taken before a judge or magistrate in the county
of the alleged violation or arrest having original jurisdic-
tion to try criminal offenses, and the preliminary hearing
shall be held as soon as possible after the arrest. Such
preliminary hearings shall be conducted as provided by
rule of court. If it appears that there is probable cause
to believe that the probationer has violated a condition of
his probation, or if the probationer waives the preliminary
hearing, the judge or magistrate shall order the probationer
held for further proceedings in the sentencing court. If
probable cause is not found, this shall not bar the sentencing
court from holding a hearing on the question of the proba-
tioner’s alleged violation of a condition of probation nor
from ordering the probationer to be present at such a hear-
ing. Provisions regarding release on bail of persons charged
with offenses shall be applicable to probationers arrested
and ordered held under this provision.

(e) Upon such arrest and detention, the probation officer
shall immediately notify the sentencing court and shall sub-
mit to the court a written report showing in what manner
the probationer ‘has violated the conditions of probation.
Thereupon, or upon arrest by warrant, the court shall cause
the probationer to be brought before it without unnecessary
delay for a hearing on the violation charged. - Revocation
hearings shall be conducted as provided by rule of court.
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(5) Delayed Adjudication. The power of the court to revoke
probation shall extend for the duration of the term of probation
designated by the court and for any further period which is rea-
sonably necessary for the adjudication of matters arising before
its expiration, provided that some affirmative manifestation of
an intent to conduct a revocation hearing occurs prior to the ex-
piration of the period and that every reasonable effort is made to
notify the probationer and to conduct the hearing prior to the
expiration of the period.

Comment

Subsection (1) is based on Federal Criminal Code § 3104
(Study Draft 1970). The provision for the concurreni run-
ning of multiple periods of probation is based on the same
premise as the limitation of the maximum period of proba-
tion for felonies to five years—either probation will work
within a relatively short period or it will not work at all.

The apparent harshness of the proposed minimum probation
terms under Code § 4.020 is mitigated by the power under
subsection (2) to terminate probation early. A probationer
who has lived up to the conditions of probation for a time
may have good reason to apply for an early termination and
may be entitled to it.

. Subsection (3) authorizing revocation of probation also
authorizes continuation of probation, with or without modify-
ing or enlarging existing probation conditions. The same
authority is now available under § 549.101 RSMo. There
should be no revocation unless the court is going to order a
sentence previously imposed to be executed, or, if imposition
of sentence was suspended, is going to impose a sentence
available under Code § 2.010. § 545.101(2) RSMo now: at-
tempts to limit the court by providing that after probation
has been revoked, the court may grant a second probation,
“but no more than two probations . . . shall be granted
the same person under the same judgment of conviction.”
The last sentence of the subsection corresponds with the last
sentence of § 549.010(1) RSMo. Unless the court mitigates
any sentence of imprisonment by giving partial or full credit
for time served on probation, there is no mitigation.

Subsection (4) on revocation procedures has been added to
guarantee that the probationer's federal due process rights
are observed. Under the federal due process ‘guidelines
in Morrissey v. Brewer, 408 U.S. 471, 92 8.Ct. 2598, 33 L.Ed.
2d 484 (1972), a parole revocation case made applicable to
probation revocation proceedings in Gagnon v. Scarpelli, 411
U.S. 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973), it is clear that
both a preliminary hearing and a revocation hearing are part
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of the process that would be due in a probation revocation
case. Consider the following language from the Morrissey

opinion by Chief Justice Burger, speaking for a unanimous -

court:

“The first stage occurs when the parolee is arrested
and detained, usually at the direction of his parole officer.
The second occurs when parole is formally revoked.
There is typically a substantial time lag between the
arrest and the eventual determination by the parole board
whether parole should be revoked. Additionally, it may
be that the parolee is arrested at a place distant from the
state institution, to which he may be returned before the
final decision is made concerning revocation. Given these
factors, due process would seem to require that some
minimal inquiry be conducted at or reasonably near the
place of the alleged parole violation or arrest and as
promptly as convenient after arrest while information
is fresh and sources are available . . . Such an
inquiry should be seen as in the nature of a ‘preliminary
hearing’ to determine whether there is probable cause or
reasonable grounds to believe that the arrested parolee
has committed acts which would constitute a violatioin of
parole conditions. In our view due process
requires that after the arrest, the determination that
reasonable grounds exist for revocation of parole should
be made by someone not directly involved in the case.

This independent officer need not be a judicial
officer. The granting and revocation of parole are mat-
ters traditionally handled by administrative officers.

With respect to the preliminary hearing before
this officer, the parolee should be given notice that the
hearing will take place and that its purpose is to deter-
mine whether there is probable cause fo believe he has
committed a parole violation.” [Following this is a
summary of the required hearing procedures for both the
preliminary hearing and the later revocation hearing].
92 8.Ct. at 2602-2603.

If the sentencing court wished to hold an immediate hearing
on the probation violation, the arrested probationer probably
would waive his right to a preliminary hearing. However,
he may have good reason to ask for a preliminary hearing
at the place of arrest or in the county of the alleged violation,
which may be far from the sentencing court, or he may wish
to have the sentencing court determine at a preliminary hear-
ing whether there is a need for a revocation hearing. If the
judge or magistrate conducting the preliminary hearing de-
cides to “bind over” the probationer, subsection (4)(d) re-
quires the court to admit the probationer to bail as with any
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person charged with a crime. The probationer. should be
entitled to be released on bail because he has the due process
right to present evidence at the hearing. See 92 S.Ct. at 2603.
Note that a finding of “no probable cause” at the preliminary
hearing would not prevent the sentencing court, in its discre-
tion, from ordering a more extensive revocation hearing to be
held or from ordering the probationer to attend the hearing.
However, the probationer could not be arrested and held
before the time of the revocation hearing.

The pirovisions of subsection (4) are based on § 549.101
RSMo, § 95-2811 of the Proposed Montana Code of 1970, and
the due process requirements outlined in Morrissey v. Brewer,
supre. Detailed procedures for the conduct of the preliminary
hearing and the revocation hearing are not included but these
are left to the rule of court. Although the opinion in Moi=
rissey states that the official conducting the preliminary
hearing in a parole revocation case need not be a judicial
officer, it is more appropriate to use judicial officers in pro-
bation revocation cases, so that all procedures can be estab-
lished and coordinated by rule of court.
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Chapter 5
FINES

5.010 Fines for felonies
(1) A person who has been convicted of a Class C or D Felony
may be sentenced
(a) to pay a fine which does not exceed five thousand
dollars; or
(b) if the offender has gained money or property through
the commission of the crime, to pay an amount, fixed by the
court, not exceeding double the amount of the offender’s
gain from the commission of the crime. An individual of-
fender may be fined not more than twenty thousand dollars
under this provision.

(2) Determination of amount. As used in this Section the
term “gain” means the amount of money or the value of property
derived from the commission of the crime. The amount of money
or value of property returned to the vietim of the crime or seized
by or surrendered to lawful authority prior to the time sentence
is imposed shall be deducted from the fine. When the court im-
poses a fine based on gain the court shall make a finding as to
the amount of the offender’s gai: from the crime, If the record
does not contain sufficient evidence to support such a finding, the
court may conduct a hearing upon the issue.

(3) Exception. The provisions of this section shall not apply
to corporations.

Comment

Based on New York Penal Law § 80.00 (1967). Under
present Missouri law a {ine cannot be imposed for a felony
unless authorized by the particular statute defining the of-
fense. Ordinarily the amount of the authorized fine for a
felony is limited to the misdenieanor level—$1,000 maximum
—and the fine is an alternative considered equivalent to a
jail term and can only be imposed in place of or in addition
to a jail term for the felony. § 546.470 RSMo provides that
no fine can be imposed in addition to a sentence of imprison-
ment in the penitentiary.

This section allows fines for Class C and D Felonies. The
fine allowed under subsection (1)(a) goes up to $5,000.
Under (1)(b) the amount is determined by the amount of
gain the offender has obtained from the crime. While, in
general, a felony is so serious an offense that a fine may be
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inappropriate, there are times when, particularly where the
offender has profited financially, that a fine based on the
amount of gain should be imposed. This section permits this
in the case of C and D Felonies. The method of computing
t}'xe fine based on gain also should encourage the offender to
disgorge any ill-gotten gains. = Very serious crimes, those
f:qrrying a Class A or B penalty, are too serious for the mere
imposition of a fine. This limitation is consistent with pres-
ent Missouri iaw which authorizes misdemeanor type sen-
tences and fines only for felonies punishable by relatively
short prison terms,

Any imposition of fines is also governed by the provisions
of Code § 5.040.

Subse.ction (1)(b) places an upper limit on the amount of
the. “gain” fine for an individual. See 28 U.S.C.A. § 201(e)
which containg a similar limit in bribery cases,

5.020 Fines for misdemeanors and infractions

(1) Dollar limits. Except as otherwise provided for an offense
outside this Code, a person who has been convicted of a misde-
meanor or infraction may be sentenced to pay a fine which does
not exceed:

(a) For a Class A Misdemeanor, one thousand dollars.
(b) For a Class B Misdemeanor, five hundred dollars.
(¢) For a Class C Misdemeanor, three hundred dollars,
(d) For aninfraction, two hundred dollars.

. (2) Alternative fine. In lieu of a fine imposed under Subsec-
fmon (1_), a person who has been convicted of a misdemeanor or
infraction through which he derived “gain’ as defined in Section
5.010(3), may be sentenced to a fine which does not exceed double
tl‘le. amount of gain from the commission of the offense. An in-
dividual offender may be fined not more than twenty thousand

“dollars under this provision.

Comment

.The dollar limits for Class A and B Misdemeanors are con-
sistent with the usual limits fixed in misdemeanor statiltes
that remain outside the Code.  When the authorized imprison-
merit i3 one year, the maximum authorized fine is usually
$1,000; when the maximum imprisonment is six months, the
maximum fine is often $500.

Subsection (2) may be useful for the misdemeanors and in-

fractions for which fines are most apt to be used—the eco-
nomic offenses. However, in order to have subsection (2)
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apply, it will be necessary to redefine the offenses outside
the Code in terms of Class A ‘Misdemeanor, Ciass B, ete. be-
cause of the limitation of Code § 2.030(3).

5.030 Fines for corporations
(1) In general. A sentence to pay a fine, when imposed on a
corporation for an offense defined in this Code or for any offense
defined outside this Code for which no special corporate fine is
specified, shall be a sentence to pay an amount, fixed by the
court, not exceeding:
(a) Ten thousand dollars, when the conviction is of a
felony. ,
(b) Five thousand dollars, when the conviction is of a
Class A Misdemeanor.
(¢) Two thousand dollars, when the conviction is of a

Class B Misdemeanor.
(d) One thousand dollars, when the conviction is of a

Class C Misdemeanor.

(e) Five hundred dollars, when the conviction is of an
infraction.

(f) Any higher amount not exceeding double the amount
of the corporation’s gain from the commission of the offense,
as determined under Section 5.010(8).

(2) Exception, In the case of an offense defined outside the
Code, if a special fine for a corporation is expressly specified in
the statute that defines the offense, the fine fixed by the court
shall be:

(a) An amount within the limits specified in the statute
that defines the offense; or

(b) Any higher amount not exceeding double the amount
of the corporation’s gain from the commission of the offense,

as determined under Section 5.010(8).

Comment

Adapted from New York Penal Law § 80.10 (1967). The
most important of the few penal sanctions that can be used
against a corporation is the fine. Therefore, this section pro-
vides fines for felonies as well as for lesser offenses. Under
present law fines for corporations are geldom higher than
fines for individuals, and a corporation could conclude that
the fine is just a cost.of doing business. Note that the fines
listed in Subsection (1) apply to all offenses defined in the
Code and to all offenses defined outside the Code for which
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no special eorporate fine is stated. Subsection i
offen_ses defined outside the code for which 21 flgr?g, g?l;ezot:
poration is expressly stated.

‘The specific dollar limitation by type of offense can be
disregarded when the corporation derives a pecuniary gain
from tlze offense. Corporations doing business on a large
scale rplght not be affected to any great degree by the ordi-
nary fine but could hardly ignore the “double the gain” fines,

5.040 Imposition of fines

(1) General criteria. In determinin

( . g the amount and the
rbr;euho‘d of p_ayment qf a fine, the court shall, insofar as practica-
ble, ploportlon tlr.le fine to the burden that payment will impose
in view of the financial resources of an individual. The court
331';1111 not seglltence an offender to pay a fine in any amount which

ill prevent him from making restituti By rati i

bl prevent m ion or reparation to the vic-

(2) Fine alone. When an r di ition i i
. v other disposition is authorized b

statute,] the cou}‘t shall not sentence an individual to pay a finz
o?;'y unless, havmg regard to the nature and circumstances of the
offense and the 111§t01'y and character of the offender, it is of the
opinion that the fine alone will suffice for the protection of the
public.

an(;srzd‘f,‘.ige ;vith other sanctions. The court shall not sentence

ndividual to pay a fine in addition to any other
thorized by Section 2,010 unless Y er sentence au-

(a) he has derived a peguniary gain from the offense; or

adgz ;h: ijol:;rt is of the opinion that a fine is uniquely
ed to deterrence of the type of offe i
the correction of the defendant. se involved or fo

(4) Installment or delayed payments. When an offender is
ientenced to pay a fine, the court may provide for the payment
rgell)li ;natlig w1th1nla specified period of time or in specified install-
ments. no such provision is made a part of th
fine shall be payable forthwith. ) Sen'tence, the

(5) Nonpayment. When an offender i

. . . nder is sentenced to pay a
fine, the court shall not impose at the same time an alterrlx)ag;ve
s'entence to be served in the event that the fine is not paid. The
1efspc3nse of. the court to monpayment shall be determined only
after the fine has not been paid, as provided in Section 5.050.

Comment

Based on Federal Criminal Code § 3302. (St

_ udy Draft 1970).
See also Mode‘l Penal Code § 7.02. Existing Missouri lazv ‘
does not contain general rules for the imposition of fines,
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Subsection (1) states the general principle that the fine
imposed should be related to the resources of the defendant.
A fine should not be imposed on an indigent defendant. See
Model Penal Code § 7.02(3)(a). To prevent eompetition with
the victim of the crime; the court is prohibited from setting
a fine which will sc deplete a defendant’s resources that he
cannot compensate the victim.

Because fines may not have affirmative rehabilitative value
and because the impact of the fine is uncertain, e. g., it may
hurt the offender’s dependents more than the offender, fines
are discouraged in subsections (2) and (3), unless some af-
firmative reason indicates that a fine is particularly appro-
priate. For too long fines have been assessed almost auto-
matically. HBven though jail sentences and probation with
conditions are possible alternatives lUnder present law, very
often an offense is regarded by prosecutors, defense attorneys,
judges and defendants as “worth so much” and little or no
thought may be given to better sentencing alternatives.

Subsection (4) formalizes the present practice by giving
the court express authority to fix a future date of payment
or instaliment payments.

Subsection (5) is consistent with Tate v. Short, 401 U.S.
395, 91 S.Ct. 668, 28 1L.Ed.2d 130 (1971). While the Missouri
Constitution; Art, 1, § 11, authorizes imprisonment for non-
payment of fines and penalties imposed by law, it also states
the principle that “no person shall be imprisoned for debt.”
Naturally, judges who no longer can imprison for failure
to pay fines (see § 543.270 RSMo) may now turn to imprison-
ment as the alternative. However, a judge who feels that he
would ordinarily impose a’fine should impose. a iail sentence
only after determining that probation is not a sufficient
sentence. He should not adopt & practice of imposing jail sen-
tences on all indigent persons who cannot pay fines, since this
would violate the spirit of the decision in Tate v. Short that
indigent persons should ot be penalized for being poor by
being sent to jail.
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not attributable to an intentional refusal to obey the sentence of
the cou%'t, or not attributable to a failure on his part to make a
good faith effort to obtain the necessary funds for payment, the
c'ourt may Ol‘dt?l‘ the defendant imprisoned for a term not t(; ex-
ceed 180 dz_tys if the fine was imposed for conviction of a felony
or 30 Qays if _the fine was imposed for conviction of a misdemean-
or or mfracf;lon. The court may provide in its order that pay-
ment or sai':lsfaction of the fine at any time will entitle the of-
fender to his release from such imprisonment or, after entering
the ordf:r, may at any time reduce the sentence for good cause
shown, including payment or satisfaction of the fine.

. (3) Modification of sentence. If it appears that the default
in the. payment of a fine is excusable under the standards set
forth in Subsection (2), the court may enter an order allowing
the offepder additional time for payment, reducing the amount
of- th.e fine or of each installment, or revoking the fine or the
unpaid portion in whole or in part.

. .(4) Corporations. When a fine is imposed on a corporation
it is the duty of the person or persons authorized to make dis-
bursement Qf the assets of the corporation and their superiors
to pay the fine from the assets of the corporation. The failure of

such persons to do so shall render them . ; :
subject t :
under Subsections (1) and (2). ! o imprisonment

(5) Civil process. Upon default in th i

. . e payment of a fine or
any 1n§tallment thereof, the fine may be collected by any means
authorized for the enforcement of money judgments.

Comment

Based on Federal'Criminal Code § 3304 (Study Draft 1970).
A separate pr<_)ceedmg is required under subsections (1) and
2) to determm.e whether there was culpability for the non-
faymgntt of;] a fine. If there is, the defendant may be sen-
enced to what is to be regarded as imprison >
of court, not for a debt. ? ment for contempt

Subsection (2) sets limits on confine

1 ) sets ment for contempt
and permits flexibility in treatment of the culpable nonpaysr

5.050 Response. to nonpayment

(1) Response to default. When an offender sentenced to pay
o fine defaults in the payment of the fine or in any installment,
the court upon motion of the prosecuting attorney or upon its
own motion may require him to show cause why he should not
be imprisoned for nonpayment. The court may issue a warrant
of arrest or a summons for his appearance.

by permitting the court to provi i i

rmit provide the incent y
from jail if the fine is paid. tve of Ieleas-‘e

A‘d(?ltlonal. flexibility to modify the fine or method of pay-
ment is provided in subsection (3) for the nonculpable defend-
ant, who may not be imprisoned for debt after Tate v. Short
401 U.S. 395, 91 S.Ct. 668, 28 L.Ed.2d 130 (1971). '
; Sutbesegi'on (4) voses the threat of imprisonment to cor-
' orate officers who r 'por i

(2) Imprisonment. Following an order to show cause under Subsection (;v) (;:::‘ ie to'p'a;y e

. s . e > rmits civil ‘process to be us

Subsection (1), unless the offender shows that his ‘deIault was a fine or any installment due. used fo collet
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5.060 Revocation of a fine ' -
A defendant who has been sentenced to pay : fmefrilﬁz gt; ;u:)};
3 ] 13 i n o
i etition the sentencing court for a revocatio . i
grr:;elfnpaid portion thereof. If it appears to the satisfaction of

P i ranted the imposition
the court that the circumstances which warr st o

he fi » exi y it would otherwise

the fine no longer exist or that i ‘ ‘
quulire payment of the fine, the court may revqke 'ihe fmi 1(\31 (;01:;
unpaid portion in whoie or in. part or may modify the metho

payment.

Comment

Based on Federal Criminal Code § 3303 (Stt.xdy Dra..f.t 1979)&
This permits revocation or adjustment of a fine to fif altere

conditions or to correct a mistake.

66

o

Chapter 6
COLLATERAL CONSEQUENCES OF CONVICTION

6.010 Basisof disqualification or disability

(1) No person shall suffer any legal disqualification or dis-
ability because of a finding of guilt or conviction of a crime or
the sentence on his conviction, unless the disqualification or dis-
ability involves the devrivation of a right or privilege which is

(a) necessarily incident to execution of the sentence of the
court; or

(b) provided by the Constitution or the Code; or

(c) provided by a statute other than the Code, when the
conviction is of a crime defined by such statute; or

(d) provided by the judgment, order or regulation of a
court, agency or official exercising a jurisdiction conferred
by law, or by the statute defining such jurisdiction, when the
commission of the ecrime or the conviction or the sentence is
reasonably related to the competency of the individual to
exercise the right or privilege of which he is deprived.

(2) Proof of a conviction as relevant evidence upon the trial
or determination of any issue, or for the purpose of impeaching
the convicted person as a witness, is not a disqualification or dis-

ability within the meaning of this Chapter.

Comment

Based on Model Penal Code § 306.1 and Proposed New Jersey
Penal Code § 2C:51-1 (1971), this general section is the foun-
dation of the recommended proposal to rationalize the col-
lateral consequences of a criminal conviction. As indicated
by the proliferation of statutory provisions now on the books
there is a need for general provisions on the matter of dis-
qualification or disability following conviction.

No pers:n. shall suffer any legal disqualification or dis-
ability because of a finding of guilty or a criminal convic-
tion unless he falls within one or more of the four subsections,
(1)(a) to (d).

Subsection (1) (a) preserves disabilities necessarily incident
to execution of the sentence., A person who is in prison
would not be permitted to engage in acts inconsistent with
incarceration; e. g., he obviously could not continue any out-
side employment, Chapter 460 RSMo on estates of convicts
wouid continue to apply and require appointment of a trustee
in most situations in which a convict is sued or wishes to
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ile in prison. See § 460.100 RSMo. If the convict is a
?il;?ggr}:tl,l (?he vfould still ha\ée to obtain a writ of habeas corpus
in order to leave prison to testify. .

Subsection (1) (b) recognizes that either th_e.Constitutlon or
the Code may require a specific legal disability. E. g., Mo.

CONSEQUENCES OF coNvicTioN § €.020

_6.020 Forfeiture of public office; disqualification

(1) A person holding any public office, elective or appointive,
under the government of this State or any agency or political
subdivision thereof, who is convicted of a crime shall forfeit such

o office if
Const. art. VIII § 2 provides that“No . . . person . . . . |
while confined in any publiz prison shall be entitled to vote - (8) heis convicted under the laws of this State of a felony

or under the laws of another jurisdiction of a crime which,

. S‘ubs.ection (1) (c) permits retention of any provisions out- if committed within this State, would be a felony; or

side of the Code, wherever they might be, which make 'dlS-
qualification or disability a penalty for an offense defmted
by such statute. There should be very fe\‘vof these statu ﬁs
containing special penalties if the Code is enacted and t 3
present disqualification and disability statutes are repeale

(b) he is convicted of a crime involving misconduct in of-
fice, or dishonesty; or

(c) the Constitution or a statute other than the Code so

isi rovides.
and replaced by the Code provisions. o ‘ P
Subsection (1)(d) allows a deprivation when it is provided d (2) Hxcept as provided in Subsection (2), & persen convicted
in a judgment, order or regulation of a court, agency or of- :

under the laws of this State of a felony or under the laws of an-
other jurisdiction of a crime which, if committed within this
State, would be a felony, shall be ineligible to hold any public
office, elective or appointive, under the government of this State
or any agency or political subdivision thereof, until the comple-
tion of his sentence or period of probation.

ficial exercising jurisdiction conferred by law, whenever Ehe |
commission of the crime of the conviction or the sentence "1s (
reasonably related” to the competency of the of.fender to. ex- {
ercise the right or privilege of which he is deprived. This is »
the most important provision in this section. .The present law ;
sometimes contains bianket restrictions against emp]oyynent
in certain regulated areas of persons conyicted of. cru'nets.
e o regula i.s e atto t?le_publéc sgfegirlr?i?aléi; e the laws of another jurisdiction of a felony connected with the
l'mde!:?ying e .l‘efs'u}atlony 1bllt Oft: n\\;z 1:s:iost: offinders in re- exercise of the right of suffrage shall be forever disqualified
l_l‘l‘atlona}l tjal‘rlers lto er'rrlll')wo}t,gfzohlmuniw Thus, instead of , from holding any public office, elective or appointive, under the
Hi-t:fil(ﬁfl]; %;ht;tell?seli‘:i‘? T license shali be issued to any person ‘ ' government of this State or any agency or political subdivision
Bconvic’ced, since the ratification of the twenty-first ?.mer}d- ( thereof.

ment to the Constitution of the United States, of a.v101a‘tlon

of the provisions of any law applicable to the sale of 111to>f1cat-
ing liquor, or who employs in his business as suc.h de'falel, an{1
person. . . . who has been convicted of wiolating suc . |
law since the date aforesaid,” § 311.060 RSMo-, he Cc.>de p}'o-
vides a reasonable rule which would auth.91*1ze a 11cens¥ng &
agency to refuse to grant a license to an applicant whose crim-
inal record and other circumstances indicate that he would
"endanger the particular group or indust%'y protected by the
agency’s licensing power, Many Missouri statutes nqw le'fwe
the matter of licensing to the disceretion of the licensing
agency, without arbitrary restrictions. E. g, 8§ 334.109 RSMc\»,
giving the state board of registratcion for‘ the heah_ng arts:
the power to license individuals guilty of ‘.unprofessxonal 0’1,
dishonorable conduct,” including “conv*ctlon of a felony.

A prospective physician might have co.mm.ltted a felony.follow-
ed by a successful period of rehabilitation. t]?he legislature
has wisely given the board the power to decide whether he
should be licensed.

(8) A person convicted under the laws of this State or under

Comment

Based primarily on Model Penal Code § 806.2 this section
mandates forfeiture of any public office, elective or appoint-
ive, state or municipal, upon a conviction of any felony, any
crime involving malfeasance in office, or of any crime involv-
ing dishonesty. In addition, where the Constitution or a
statute outside the Code so provides, the office is forfeited.

At present, there are various types of provizions in Chap-
ters 556 to 564 RSMo which generally prohibit a person
convicted of a felony from “holding any office of honor,
profit or trust within this state” and these apparently re-
quire forfeiture of office. Under § 558.130 RSMo, conviction
of certain felonies and misdemeanors relating to official duties
results in such disqualification to hold office and the addi-
tional punishment of forfeiture of office. Forfeiture of public
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office for commission of a felony of any type or degree (for
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conduct while in office) is. the almost automatic result of a
felony conviction today.

Public employees, as distinguished from public officers, are
not covered by the Model Penal Code or the proposed section.

Under subsection (2) a person is disqualified to hold public
office until completion of his sentence for commission of a
felony: but if the felony involves the right of sutfrage, he
is permanently disqualified under subsection (3). Cf.IlL Uni-
fied Corrections Code Ch. 38, § 1005-5-5(b) (1973) and Kan-
sas Criminal Code § 21-4615 (1970).

6.030 Disqualification from voting and jury service

Notwithstanding any other provision of law,

convicted :

(1) Of any crime sh
voting in any election un
under a sentence of imprisonment.

(2) Of a felony conn
frage shall be forever

(3)> Of any felony shall be forever disqualified from s
2 juror. o '

Comment

Based on Model Penal Code § 806.3, Kansas Criminal
Code § 21-4615 (1970), 111, Unified Corrections Code Ch. 38,
§ 1005-5-5 (1978), Oregon Revised Statutes § 137.240 (1961),
and Proposed New Jersey Penal Code § 2C:51-3 (1971). Only
+he New Jersey proposal creates any disqualification that ex-
.ends beyond the completion of the sentence.: In New Jersey
a person convicted of a felony is disqualified from serving
as a juror until the completion of his sentence and for a
period of five years thereafter. However, as in the other
states, he may vote as soon as he is released from prison.

The permanent exclusion from the right to vote, although
supported by history, is being discarded by most states. At
common law an offender could not vote because of the notion
that he had forfeited his citizenship. He could not contract,
sue, hold or inherit property, or testify in a court of law.
Thus he was forever branded as a criminal, unless pardoned.
One of the most difficult tasks of modern society is to success-
fully reintegrate the offender into the free community upon
his release from incarceration. Denying to convicted persons
a place in the political processes is more appropriate to the
concept of “civil death”, a concept repudiated by nearly every
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gate tgday, and is infzonsistent with the rehabilitative ideal.
xclusion from the right to vote of otherwise qualified citi-
zens b?cause of a past conviction is contrary to society’s in-
terest in rehabilitating offenders.

However, because of the direct relation of

' s the offense to the

electoral process, the Committee decided to continue the pres-

ir}t, law under § 11.1.021 RSMo and withhold the franchise
rom persons convicted of felonies “connected with the

exercise of the right of suffrage.”

.At present only persons convicted of certain felonies “orof a
mlsd.emeano'r involving moral turpitude” are disqualified from
serving as jurors. See §§ 494.020, 557.490, 559.470, 560.610
and. 561.340 RSMo. Some felons lose their right to hc;ld public
office or to vote without lusing their right to serve as a juror
except while imprisoned. See §§ 558.130 and 564.710 RSMo,
Many felons lose no civil rights at all, except while imprisoned'
becaqse they were not convicted of one of the designateci
felo.mes:. Persons convicted of only one felony usually regain
their right to serve as a juror almost automatically without
any pardon by the governor. See §§ 216.355 and 549.111
BSMO. There is no “waiting period’’ when a disqualified felon
is released from judicial probation or parole. First offenders
dlsc'har‘ggd from prison under the three-fourths rule regain
th(?ll‘ civil {'ights automatically after two years, and they re-
gain them immediately if they were paroled and successfully
complete pa%'ole. § 494.020 RSMo which appears to make “any
persc.m convx.cted of a felony’ ineligible to serve as a juror, only
apphes” until “such person has been restored to his’ eivil
r%ghts. Many felons sentenced to prison regain their civil
rights as soon as the term has expired under § 222.010 RSMo
and many convicted felons never lose their rights. Thus’
at present, there is no permanent or indefinite disqualificatior;
«?f most persons convicted of felonies, and restoration of rights
is not dependent solely upon the pardon power of the governor.
' Many states permit persons with felony records to serve on
Jt}l'les. However, the Committee decided to exclude all con-
victed fe'alons from jury service (unless pardoned) in order to
help maintain the integrity of the jury system.

Summary Comment

'i[‘he approztf:}% (?f the Code is based on the premise that .all
persons are ‘“civilly alive” but may be deprived of certain

- privileges of citizenship because of conviction of crime. The

present Missouri approach is based on the historical premise
unqer tl.xe‘ common law and § 222.010 RSMo that a sentence
to imprisonment for a felony suspends all civil rights, and in
the’ case of a life sentence, creates a “civilly dead”’person
This requires knowledge of what all the “civil rights” are:

1
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The researcher must look to the common law. cases and then
{o the various statutory and case law exceptions to the sus-
pension of civil rights that have been ({rea’gefi._ Und.er th.e
Code approach, all disqualifications and disabilities which are
not necessarily incident to the execution o.f the §e.nter.10e must
be expressly listed. By defining these disqualifications and
disabilities and stating when they apply, much of tp(.a pr.eser}t
confusion is avoided and a sounder basis for rehabilitation 1s

created.

2

PART III
GENERAL PROVISIONS
Chapter 7
GENERAL PRINCIPLES OF LIABILITY

7.010 Voluntary act

(1) Requirement. A person is not guilty of an offense unless
his liability is based on conduct which includes a voluntary act.

(2) Definition. A voluntary act is

(a) a bodily movement performed while conscious as a
result of effort or determination; or

(b) an omission to perform an act of which the actor is
physically capable.

(3) Possession as a voluntary act. Possession is a voluntary
act if the possessor knowingly procures or receives the thing pos-
sessed, or having acquired control of it was aware of his control
for a sufficient time to have enabled him to dispose of it or termi-
nate his control.

(4) Liability based on an omission. A person is not guilty of
an offense based solely upon an omission to perform an act unless
the law defining the offense expressly so provides, or a duty to
perform the omitted act is otherwise imposed by law.

Comment

This section covers “actiis reus” and is based on the Illinois
Code Ch. 38, §§ 4-1, 4-2; the New York Penal Law §§ 15.00,
15.056; and the Model Penal Code § 2.01. It requires that
criminal liability be based on conduct which includes a volun-
tary act or the omission to perform an act, and thus states the
accepted principle that an “act” is an essential component
of eriminal liability. The requirement is not that liability
must be based upon an act, but rather upon conduct which
includes a voluntary act. Liability can be based on a course
of conduct during part of which the actor may not be con-
scious, For example, if a driver loses consciousness and his
car hits and kills a pedestrian, the driver is clearly not acting
while he is unennscious. However, if eriminal liability is to be
imposed, his fuilure to stop as he felt illness approaching could,
in the appropriate circumstances, be regarded as sufficiently
negligent for the imposition of criminal liability. The liabil-
ity would be based on the entire course of conduct of which
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his failing to stop would be a part. See Comments, Model
Penal Code, Tent. Draft No. 4, 119-120 (1955).

Subsection (1) states this minimal requirement of conduct.
It does not require that the conduct be that of the defendant.
While some conduct on his part will always be required, a
defendant can be held responsible, in appropriate circum-
stances, for the conduct of other persons.

PROPOSED CRIMINAL CODE

Subsection (2) defines voluntary act. (2)(a) requires con-
-seiousness and follows present law that eriminal liability
cannot be based on behavior while unconscious. See State
v. Buxton, 324 Mo. 78, 22 S.W.2d 635 (1929); State v. Barr,
366 Mo. 300, 78 S.W.2d 104 (1935); and State v. Small, 344
S.w.2d 49 (Mo.1961), all dealing with unconsciousness result-
ing from intoxication.

Subsection (2)(b) defines “act” to include “omission”. At
first blush, this seems incongruous. This approach is taken
in the Illinois Code and their reasons are persuasive.

“[Aln omission necessarily is defined by describing
the act of commission which is omitted; and if the
distinction is made, then the phrase ‘act or omission’
must be used each time reference is made to a person's
physical behavior, unless the reference is only to a pos-
itive movement, or only to the lack of required movement.
Consequently, the use of ‘act’ to include ‘omission’
seems reasonable, and clearly is more convenient.”

Tent. Final Draft, Proposed Illinois Revised Code of
1961, 144, ‘

Subsection (8) provides-that possession can be sufficient as
a voluntary act. This is needed since possession is not neces-
sarily a bodily movement nor an omission. The definition is
consistent with Missouri decisions. See State v. Burns, 457
S.W.2d 721 (Mo.1970) ruling that for illegal possession under
§ 195.020 RSMo “there must be a conscious possession of the
particular substance ”

Subsection (4) states the accepted principle that omissions
are not sufficient for eriminal liability unless there is a “duty
to act”. The duty can, of course, be based on a statute pro-
viding that the failure to perform a certain act is a crime.
Tor example, see § 143,330 RSMo covering failure to pay taxes,
make returns and keep records. More difficult from an ana-
lytical point of view is criminal liability by omission in crimes
not defined in terms of failure to act. Such situations are
rare and the most common is liability for homicide (usually

" manslaughter) based on the failure to perform some act, such
as supplying medical assistance to a close relative, See e. g.
State v, Beach, 329 S.W.2d 712 (Mo.1959). A concise sum-
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mary of the “law” is in Jones v, United States, 308 F.2d 307,
310 (D.C.Cir. 1962):

”'The problem of establishing the duty to take action
w}:uch would preserve the life of another has not often
arisen in the case law of this country.

“There are at least four situations in which the failure
fo act may constitute breach of a legal duty. One can be
held eriminally liable: first, where a statute imposes a
duty to care for another; second, where one stands in a
certain status relationship to another; third, where one
has assumed a contractual duty to care for another; and
fourth, where one has voluntarily assumed the care of
another and so secluded the helpless person as to prevent
others from rendering aid.” (Footnotes omitted).

7.020  Culpable mental state

(1) Requirement. Except as provided in Section 7.040, a per-

son is not guilty of an offense unless he acts with a culpable
mental state, that is, unless he acts purposely or knowingly or
recklessly or with criminal negligence, as the statute defining the
offense may require with respect to the conduct, the result there-
of or the attendant circumstances which constitute the material
elements of the crime.

(2) Definitions.

(a) Purposely. A person acts purposely, or with purpose,
with respect to his conduct or to a result thereof when it is
his conscious object to engage in that conduct or to cause
that result,

. (b) Knowingly. A person acts knowingly, or with knowl-
edge,

(i) with respect to his conduct or to attendant cir-

cumstances when he is aware of the nature of his con-
duct or that those circumstances exist, or

(ii) with respect to a result of his conduct when he is
aware that his conduct is practically certain to cause
that result.

(c) Recklessly. A person acts recklessly or is reckless
when he consciously disregards a substantial and unjustifi-
able risk that circumstances exist or that a result will fol-
Iow, and such disregard constitutes a gross deviation from
the standard of care which a reasonable person would exer-
cise in the situation.
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(d) Criminal negligence. A person acts with .criminal
negligence or is criminally negligent when he faﬂs.to be
aware of a substantial and unjustifiable risk that cireum-
stances exist or a result will follow, and such failure cqnstl-
tutes a gross deviation from the standard of care which a
reasonable person would exercise in the situation.

Comment

This and the next two sections deal with the mental com-
ponent of crime or “mens rea” and are based on the Illinois
Code Ch. 38, §§ 4~3 through 4-9, the New York Penal Law
§§ 15.00 and 15.05 and the Model Penal Code § 2.02.

Section 7.020 simplifies the number of terms gsgd. to
deseribe the culpable -ontal states and provides definitions
of them. Present Aiw.ouri statutes use a variety of tern_ls
to describe the necessary mental state. For example: vs{11-
fully; willfully and corruptly; knowingly and willfully; will-
ful and malicious; voluntarily; deliberately; on purpose and
of malice aforethought; unlawfully and purposely ; mter}-
tionally; willfully and maliciously or eruelly; willfully! mali-
ciously or contemptuously; wrongfully and willfully; \Vlllfully
or negligently; willfully or reckessly; knowingly and negli-
gently; and there are many others. While some of these
terms have been defined by judicial decisions with regard to
specific crimes, others are vague at best and the Fneanxng _of a
given term, such as “willful”, may vary from crime to crime.
As stated in the Working Papers of the National Commission
on Reform of Federal Criminal Laws, 120 (1970) :

“Unsurprisingly, the courts have been unable to find
substantive correlates for all these varied descriptions of
mental states, and, in fact, the opinions display far fewer
mental states than the statutory language. Not only
does the statutory language not reflect accurately or con-
sistently what are the mental elements of the various
crimes+ there is no discernible pattern or consistent ra-
tionale which explains why one crime is defined or un(%er-
stood to require one mental state and another crime
another mental state or indeed no mental state at all.”

Subsection (1) states the proposition that, with exceptions,
crime requires ‘a culpable mental state and that the mental
state must relate to the elements of conduct, result and attend-
ant circumstances as set out in the statute defining the of-
fense. ;

Subsection (2) defines the four basic culpable mental states.
These four cover nearly all the mental states that are needed.
There may be a specific crime that will require its own
peculiar mental element but these four cover nearly‘ all, and
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perhaps all, of the variety of terms in the present statutes,
The terms and their definitions are derived from the Model
Penal Code and have been used with slight variations in most
of the recent criminal law revisions in other jurisdictions.

7.030 cCulpable mental states, application

(1) If the definition of an offense prescribes a culpable mental
state but does not specify the conduct, attendant circumstances
or result to which it applies, the prescribed culpable mental state
applies to each such material element.

(2) Except as provided in Section 7.040, if the definition of an
offense does not expressly prescribe a culpable mental state, a
culpable mental state is nonetheless required and is established
if a person acts purposely or knowingly or recklessly, but crimi-
nal negligence is not sufficient. ‘

(8) If the definition of an offense prescribes criminal negli-
gence as the culpable mental state, it is also established if a per-
son acts purposely or knowingly or recklessly. When reckless-
ness suffices to establish a culpable mental state, it is also estab-
lished if a persor acts purposely or knowingly. When acting
knowingly suffices to establish a culpable mental state, it is also
established if a person acts purposely.

(4) Knowledge that conduct constitutes an offense, or knowl-
edge of the existence, meaning or application of the statute de-
fining an offense is not an element of an offense unless the stat-
ute clearly so provides.

Comment

This section sets out the rules to be followed in interpreting
what mental states are required in a particular statute. At
present, in addition to having a variety of terms to describe
mental states, Missouri has many statutes which do not men-
tion any culpable mental at all. For example, § 560.1156 RSMo
declares it to be a crime with a penalty of imprisonment of
not less than two nor more than ten years to make, mend,
design, or set up, or have in one’s. custody or concealed on
one’s person a variety of items popularly termed “burglar’s
tools”. It took two decisions by the Missouri Supreme Court,
Ex Parte Roberts, 166 Mo. 207, 65 S.W. 726 (1901) and State
v, Hefflin, 8338 Mo. 236, 89 S.W.2d 938 (1936) before it was
made clear that the crime required “a eriminal intent upon the
part of the possessor of alleged burglar's tools to use them
burglariously or for some criminal purpose” even though no
such intent was mentioned in the statute. More recently,
the Missouri Supreme Court has had to decide whether the
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crime of tampering with a motor vehicle required .a cul-
pable mental state, there being none mentioned in the statute.
With one judge dissenting, the court ruled the crime required
criminal intent. Statev. MecLarty, 414 S.W.2d 315 (Mo.1967).
See also State v. Drane, 416 S.W.2d 105 (Mo0.1967) and State
v. Tate, 436 S.W.2d 716 (Mo0.1969). A similar problem existed
with regard to the Missouri drag offenses. Neither § 195.020
(narcotic drugs) nor §195.240 (barbiturate, stimulant, or hal-
lucinogenic drugs) mentioned a culpable mental state as an
element of the crime. In Statev. Burns, 457 S.W.2d 721 (Mo.
1970) the court concluded that a mental element, at least with
regard to possession was required.

These problems would not have arisen had the original
statutes indicated whether or not a culpable mental state
was required and, if so, what mental state was required.
This section provides rules for determining what culpable
mental state is required and when one is required. It does
not prevent variation from the rules in a specific statute, but
does require that the variation be expressly stated. See also
Code § 7.040.

If the statute specifies a mental state but does not indicate
the elements to which it yefers, then the mental state applies
to all the elements, Subsection (1). If the statute does not
mention a mental state, then, subject to the exception of Code
§ 17.040, recklessness or a higher mental state is needed. It
should be noted that for eriminal negligence to be sufficient
as a mental state, it must be expressly included in the statute.
This is consistent with the idea that imposing criminal liabil-
ity for negligence is the exception and most crimes, certainly
the serious ones, requirea higher mental state, Suhbsection (2).

Subsection (3) makes it clear that the culpable mental
states are “graded”, that is, each mental state is included in
the higher mental states. This is useful in grading offenses
(making it possible to convict for lesser included offenses)
and also avoids the argument that ‘something was not done
recklessly because it was done knowingly or purposely.

Qubsection (4) makes it clear that krniowledge of the exist-
ence of a statute or its meaning is not an element of the of-
fense (unless expressly provided) -and therefor acting pur-
posely, knowingly, recklessly or with criminal negligence as
to the existence or the meaning of the law is not required for
guilt, This proposition {s often and inaccurately stated as
“Ignorance of the law is no excuse.” It is more accurate to
say that knowledge of the law is not an element of the crime,
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7.040  Culpable mental state, when not required
A culpable mental state is not required

(1) if the offense is an infraction and n
_ . o culpable mental stat
is prescribed by the statute defining the offense, or S

2) if t.he,statutef defining the offense clearly indicates a pur-
pose to dispense with the requirement of any culpable mental
state as to a specific element of the oifanse.

Comment

This section provides for exceptions to the requirement of a
cgl.pable mental state. Subsection (1) allows for absolute lia-
bility for infractions, the regulatory offenses in which quite
often the mental element is omitted as the purpose is regula-
tion rathex: than punishment and the penalty very small. Of
course, an infraction can specifically require a2 mental e]er.nent
;I‘p}:csi fssietczltlpn me.refly states the rule that if no mental state is:

ed in an infracti iglative i
e eired. action the legislative intent was that none

Subsection (2) permits doing away with the requir
a ment.al state as to an element of Z “true'C cii;%ghluesr?lirﬁtsi
exception must be clearly indicated. It is expected'that there

will b - . ; A . avs .
; ;mt.e very few instances of such criminal liability without

7.050  Ignorance ind mistake

(1) A person is not relieved of crimi iabili

: ( minal liability for conduct
?ecause he engages in such conduct under a mistaken belief of
act or law unless such mistake negatives the existence of the
mental state required by the offense.

(2) A person is not relieved of criminal liability for econduct

because he believes his conduct does n i
_ : ot constitut -
less his belief is reasonable and ftute an offense un

. (a) the offense is defined by an administrative regula-
tlon'or order which is not known to him and has not been
published or otherwise made reasonably available to him, and
he could not have acquired such knowledge by the e'xe’rcise
of due diligence pursuant to facts known to him; or

(b) he acts in reasonable reliance upon an official state-
ment of the law, afterward determined to be invalid or er-
roneous, contained in

(i) a statute;

(ii) an opinion or order of an appellate court;
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(iii) an official interpretation of the statute, ;clagul? : commant
i . order defining the offense made by a public o1~ : _ , y o
El'o'n 101 .md:rllcdeligngg authorized to interpret such stat- : This states. the general proposition that liability can be
1tma " z;,gt. y gldel ‘ based on the conduct of the defendant or on the conduct of
ute, regulation or orCEl: another person.
(3) The burden of injecting the issue of reasonablg belief that
conduct does not constitute an offense under Subsections (2) (2)
or 2(b) is on the defendant.

7.070 Responsibility for the conduct of another
A person is criminally responsible for the condust of another

raime i i S b S

Comment when
Based on the Illinois Code Ch. 38, § 4-8, the New York (1) the statute defining the offense makes him s¢ responsi-
Penal Law § 15.20 and the Model Penal Code § 2.02. ! ble; or

Subsection (1) states the obvious conclusion that if a mis-
take negatives the culpable mental state which is required for
an offense, the actor cannot be guilty of that offense. If t;,he
actor thinks he is shooting a deer but actually shpqts and kills :
a man, he cannot be guilty of an offense requiring that he :
purposely or knowingly kill a human being. He may, howev.er,
be guilty of a lesser degree of criminal homicide for \yhlch ]
he does have the necessary culpable mental state. That is, he ed.

(2) either before or during the commission of an offense¢ with
the purpose of promoting the commission of an offense, he aids
ot agrees to aid or attempts to aid such other person in planning,
committing or attempting to commit the offense.

However, a person is not so responsible if:
(a) He is the victim of the offense committed or attempt-

could be guilty of a reckless or criminally negligent homicide.

The mistake to be significant must negative culpability. If
the actor thought the object was a woman when it was a _ma:n,
that mistake would be irrelevant since the sex of the vietim
is not an element of criminal homicide.

There are not many offenses in which a mistake of “la\‘v”
will remove culpability. One is theft where a mistaken belief
as to ownership can negative the intent to steal. Code § 7.930
(4) makes it clear that knowledge of the existence or meaning
of the offense charged is'not an element of the offense (unless
the statute so provides) so that the actor’s belief that he
is acting lawfully will normally be irrelevant.

There are a few narrow situations where a good f.ai.th belief
of legality should be a defense. Subsection (2) coc.hfu?s thos_e
that are commonly recognized. The burden of injecting t}'us
defense is placed on the defendant. This is not the case with
subsection (1) which is, strictly speaking, not a defense but
the converse of the proposition that the state must prove the
required culpable mental state beyord a reasonable doubt.
Under subsection (2) the state still has the burden of per-
suasion once the issue is in the case. See Code § 1.100.

(b) The offense is so defined that his conduct was neces-
sarily incident to the commission or attempt to commit the
offense, - If his conduct constitutes a related but separate

. offense, he is eriminally responsible for that offense but not

for the conduct or offense committed or attempted by the
other person.

(¢) Before the commission of the offense he abandons his
purpose and gives timely warning to law enforcement au-
thorities or otherwise makes proper effort to prevent the
commission of the offense;. The defense provided by Sub-
section (2) (c) is an affirmative defense.

Comment

This section deals with accessorial liability and attempts to
state the rules by which the defendant can be held criminally
liable for the conduct of another person. Itis based on several

other codes but differs in wording and organization from all
of them.

Subsection (1) is the same as Illinois Code Ch. 88, § 5-2(b)
and permits a statute to create greater liability for the con-
duct of another than would be true under the rest of this sec-
tion. For example, Code § 10.020(1)(d) deals with liability

/
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7.060  Accountability for conduct for felony m;ll‘dgrl committed by another person during the
A person with the required culpable mental state is guilty of an i Commlssm.n of a e. on).r. . o
offense if it is committed by his own conduct or by the conduct of Subsection (2) is similar to Illinois Code Ch. 38, § 5-2(c)
ther person for which he is criminally responsible, or both. but unlike that section is designed to cover two different bases
e ’ a &0 ‘ Mo.Prop.Crim.Code Pamph,—6 81
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for liability for conduct of another. These two bases, causing
an innocent or irresponsible person to commit the conduct and
accessorial liability by aiding and zbetting, are in separsa’2
sections in the other codes. For example, the proposed Texas
Code provides:
“A person is criminally responsible for an offense com-
mitted by the conduct of another if:

“(1) acting with the kind of culpability required
for the offense, he causes or aids an innocent or ir-
- yesponsible person to engage in conduct prohibited

by the definition of the offense; or

“(2) acting with [purpose] to promote or assist
the commission of the offense, he solicits, directs,
aids, or attempts to aid the other person to commit
the offense;

Both these theories are here combined in a single section,
which must Le read in connection with Code § 7.080(1) which
precludes certain matters, including the other person’s lack
of eriminal capacity, unawareness of defendant’s criminal pur-
pose or immunity from prosecution, from being a defense to
liability based on the conduct of another.

The section requires a ‘‘purpose to promote the commission
of an offense”. Some codes provide for liability for “know-
ingly providing substantial assistance” to one who commits
an offense. This is usually a lesser degree of crime than
the offense assisted. This Code does not contain such a pro-
vision. While such would be ugeful in some situations it
was felt that it carried eriminal liability too far. o

Subsection (2){a) excludes the victim as being an accessory
even though the victim in certain crimes does provide assist-
ance, as for example, the victim who pays the extortionist, or
the girl who is unpder the age of consent and solieits the act of
ugtgtutory rape’. Subsection (2)(b) extends the same pro-
tection to persons who do not £all neatly into the category of
vietims. For example, if a statute simply makes the giving of
a bribe a crime should the recipient be guilty of a viclation of
that statute on the basis of aiding and abetting. If he should
be, this should he covered in the statute on bribery. This
subsection does not prevent his being criminally liable, it
merely requires the statute defining the offense to so specify.
The subsection does make it clear that it does mot bar con-
viction for a related offense based on his own conduct, as,
for example, if there were another statute making it a crime to
receive a bribe.

Subsection (2) (e) provides an escape route for those who

have provided assistance, ete. but the crime has not yet oc-
curred. It is desirable to provide an inducement to disclose
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crin}es. before they occur and to take steps to prevent the
comlgswn«of erimes. Questions under subsections (2) (a) and
(b) involve interpretations of statutes and would be decided
py the court. The issues involved in subsection (2)(¢) could,
in an appropriate case, be submitted to the jury. A claim
under (2)(c) is an affirmative defense which places the
k.)lujde'n of persuasion on the defendant, A similar, but not
1dent1c§tl, defense is found in the conspiracy sections where
1'e{1unc1ation of criminal purpose can be a defense to con-
.?pu'acy. See Code § 9.020(5) and comments. That defense
is not an affirmative defense (though the defendant has the
purden of injecting the issue). The reason for the difference
is that a successful claim of renunciation und . § 9.020(5) can
be.made only when the offense which is the object of the con-
spiracy has not occurred—it must be thwarted—while under
§ 7.070(2) (c) the offense will have been committed by some-
one-e]se and the defendant will be trying to absolve himself
of l;al')tility by establishing that he made prop2ar efforts to pre-
vent it.

7.080 Defense precluded

Tt is no defense to any prosecution for an offense in which the

criminal responsibility of the defendant is based upon the con-
duct of another that

(1) such other person has been acquitted or has not been
convicted or has been convicted of some other offense or de-
gree of offense or lacked criminal capacity or was unaware
of the defendant’s criminal purpose or is immune from prose-
cution or is not amenable to justice; or

(2) the defendant does not belong to that class of persons

V\{h? are legally capable of committing the offense in an in-
d1v1dual capacity. '

Comment

Similar statutes are found in most codes. This section is
broader than the present Missouri statute, § 556.190 RSMo
which merely provides: ' ’

.“An accessory, hefore or after the fact, may be indicfed,
tried and punished notwithstanding the principal felon
may not have been arrested, tried and convicted.”

) S.ubsect{ion (2) is designed to cover the situation where the
individual could not be guilty of the crime on the basis solely
of his own conduct but can be an accessory. IFor example, a
hqsband cannot by his own conduct be guilty of raping ilis
wife. However, if he assists another in deing the act he can
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be guilty as an accessory State v. Drope, 462 S.W.2d 677 offense is one defi
. ’ , W2 efined rly indi
(Mo.1971). Subsection (2) must be read, however, in light of legislative intent to in?go:e S:igllte Eha't dea'lly' l'ndlcates e
Code § 7.070(2) (a) and (b). association crlminsl bl on, the
(8) Asused in this section:
(a)‘ “Aggnt” mean.s any director, officer or employee of
a corporation or unincorporated association or any other

pe:rsop who is authorized to act in behalf of the corporation
or unincorporated association.

crrs .
(b) “High managerial agent” means an officer of a cor-

7.090 Conviction of ditferent degrees of offenses

Except as otherwise provided, - .en two or more persons are

criminally responsible for an ofrense which is divided into de- :

grees, each person is guilty of such degree as is compatible with :
nis own calpable mental state and with his own accountability for .

an aggravating or mitigating fact or circumstance.

Comment

Based on New York Penal Law § 20.15. At common law
there was a question whether an «“aider and abettor” could be
guilty of a higher (or lower) degree of the offense assisted.
This section clearly permits the degree of punishment to be
apportioned according to the culpability of each person.

7.100 Liability of corporations and unincorporated associa-

tions

(1) A corporation is guilty of an offense if

(a) the conduct constituting the offense consists of an
omission to discharge a specific duty of affirmative perform-
ance imposed on corporations by law; or

(b) the conduct constituting the offense is engaged in by
an agent of the corporation while acting within the scope of
his employment and in behalf of the corporation, and the
offense is a misdemeanor or an infraction, or the offense is
one defined by a statute that clearly indicates a legislative
intent to impose such criminal liability on a corporation; or

(c) the conduct constituting the offense is engaged in,
authorized, solicited, requested, commanded or knowingly
tolerated by the board of directors or by a high managerial
agent acting within the scope of his employment and in be-
half of the corporation.

(2) An unincorporated association is guilty of an offense if

(a) the conduct constituting the offense consists of an
omission to discharge a specific duty of affirmative perform-
ance imposed on the association by law; or

(b) the conduct constituting the offense is engaged in by
an agent of the association while acting within the scope of
his employment and in behalf of the association and the
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J}G)}orz?'tgon or any other agent in a position of comparable au-
’ 11th11 y with respect to the formulation of corporate policy
* the supervision in a managerial ¢ ity i
apacity of ’
o e pacity subordinate

Comment

c Paged on New York Penal Law § 20.20; Michigan Revised
Qnmmal C.ode.§ 430 (Final Draft 1967); Model Penal Code
§ 2.07; Illinois Revised Criminal Code Ch, 38, § 5-4; Pr
posed California Criminal Code § 430. B P
’Ehe subject: of holding corporations criminally liable has
;10 been considered very often by Missouri Appellate courts.
1vr[1 State ex rel. McKittrick v. American Insurance Co., 346
tho.t 269,.140 S.W.Zd'36. (1940) there is language indicating
ha there can be criminal liability on the part of corpora-
t;(;)ns; and in St. Louis v. Consolidated Products Co., 185 S.W
: t'344 (St.L..App.191.15), a corporation was held liable for vio:
Aa. ion of a city ordinance. See also State v. White, 96 Mo
COI;II)).O l.j.’»a4t,i0(;9 csogd i?f (1.‘.1932) whe.re the court stated that a
O e 1'Oad.gul y of willfully and knowingly ob-
This section attempts to set the standards for determini s
when a corporation may be held eriminally liable. Stsi)rsr::t]lzﬁ
(D (a)‘ covers the obvious situation of corporate liability for
the failure ‘Eo perform a duty specifically imposed by statute
on c.orporz.ttlons. Subsection (1)(b) provides for corporate
criminal habil%ty for misdemeanors and infractions where
such are committed by an agent acting within the scope of his
employment and in behalf of the corporation; and for liabilit
where a: statute specifically provides for corporate liability
Subsect}on (1)(c) covers the situation where the crime is 1);1
effect directed by the management of the corporation.” Again
the persons involved must be within the scope of thei1.' emplo :
ment .and acting in behalf of the corporation. Thus, a co};‘-
porat_‘,lon cannot be guilty of a felony unless the sté’tute S0
p1'ov1d(?s or unless the board of directors or a high managerial
agent in effect directed the commission of the felony, Se
Code § 5.030 which provides for fines for corporations.. . )
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Subsection (2) deals with criminal liability for unincorpor-
ated associations. Their liability traditionally is far more
limited simply because of the difficulty of defining the entity
involved and the great variety of such organizations. This
subsection basically does not provide for any criminal liability
for unincorporated associations but merely allows for statutes
to impose specific duties on such organizations and provide
a penalty for failure to comply, subsection (2)(a); and in
subsection (2)(b) allows for the possibility that the legisla-
fure may wish to specifically provide for criminal liability for
unincorporated associations in the definition of a particular
offense,

PROPOSED CRIMINAL CODE

7.110  Liabvility of individual for conduct of corporation or un-
incorporated association

A person is eriminally liable for conduct constituting an offense
which he performs or causes to be performed in the name of ov
in behalf of a corporation or unincorporated association to the
same extent as if such conduct were performed in his own name

or hehalf,
Comment

Based on New York Penal Law § 20.25; Michigan Revised
Criminal Code § 435 (Final Draft 1967); Model Penal Code
§ 2.07(6); Illinois Revised Criminal Code Ch. 38, § 5-5.
This section states what should be obvious; that an individual
who engages in conduct constituting an offense cannot avoid
lability because he does so while acting for a corporation or
other organization. It is specifically included to avoid the
type of problem that arose in People v. Strong, 363 Ill. 602,
2 N.E.2d 942 (1936).

7.120 Entrapment

(1) The commission of acts which would otherwise constitute
an offense is not criminal if the actor engaged in the proscribed
conduct because he was entrapped by a law enforcement officer
or a person acting in cooperation with such an officer.

(2) An entrapment is perpetrated if a law enforcement offi-
cer or a person acting in cooperation with such an officer, for the
parpose of obtaining evidence of the commission of an offense,

solicits, encourages or otherwise induces another person to en-,

gage in conduct when he was not ready and willing to engage in
such conduct.
(8) The relief afforded by Subsection (1) is not available as
to any erime which involves causing physical inj ury to or placing
86
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in danger of physical injury a person other
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petrating the entrapment,

(4) The defendant shall have the burden of injecting the issue

of entrapment.

Comment

Based on Model Penal Code § 2.10 Tent, Draft N
: ) . 0.9 (1959) ;
New York Revised Penal Law § 40.05 [formerly numbered §
35.40}; Kentucky Penal Code 433C.3-010.

The doctrine of entrapment in Missouri goes back to State
v. Ebel, 188 S.W. 1132 (Mo.App.1916) where the St. Louis
Court. of Appeals held that a defense based on police over-
?eachlpg 'wa's available.. See Comment, Entrapment: A Crit-
ical Discussion, /\7 Mo.L.Rev. 633 (1972). By the late 1920's
enfrapment in M.ssouri had roughly assumed its present form.
In. State. v. Murphy, 320 Mo. 219, 6 S.W.24 877 (1928), the
Missouri Supreme Court, relying on Ritter v. United States
293 F.2d 187 (9th Cir. 1923), stated (at 227 and 880) ,

. ‘.‘The distinctions seem to be well defined. If a person
is 1nduce:d by anyone to commit a crime for the purpose
of securing a conviction, the conviction will not stand.
But if the purpose to commit the crime is in the mind of
the defendant at the time, or suggested by him, the de-
fense of entrapment will not avail.” ,

Missouri today follows a subjective test for entrapment, sim-
ilar to that adopted by a majority of the United State’s Su-
preme Cowrt in Sorrells v. United States, 287 U.S. 435, 53
S.Ct. 210, 77 L.Ed.2d 413 (1932) and in Sherman v. Un’ited
States, 356 U.S. 369, 78 S.Ct. 819, 2 L.Ed.2d 848 (1958), and
most recently in United States v, Russell, 411 U.S. 4:23 93 ,S.Ct
1637, 36 1.Ed.2d 368 (1973). See State v, Decker,’SZI Mo.
1163, 14 S.W.2d 617 (1928), State v. Hammond, 447 S.W.24
?g%)(Mo.lQGS), and State v. Boxley, 497 S.W.2G 129 (Mo.

This section reflects the present Missouri law. An induce-
ment establishes the defense of entrapment only if the de-
fendax}t is not predisposed to commit the crime involved.
The aim is to discourage the use of overzealous methods by
law er}forcement officers to trap the nnwary innocent into the
commission of an offense. However, the defense is not avail-
z}ble as to crimes involving causing or threatening bodily in-
jury to another person. An individual who can be persuaded
to cause such injury presents a danger that cannot safely
be disregarded.
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7.130 Duress

(1) It is an affirmative defense that the defendant e{lgagecsl
in the conduct charged to constitute an ’offe.nse pecause 1efwa_
coerced to do so, by the use of, or threatened imminent use of un

lawful physical force upon him or a third person, which force or

L e con
threatened force a person of reasonable firmness in his situatio

would have been unable to resist. .
(2) The defense of duress as defined in Subsection (1) 18 not
available:
" (a) Astothe crime of murder.

(b) As to any offense when the defendant recklessly
places himself in a situation in which it is probable thaj',bh(e1
will be subjected to the force or threatened force describe

in Subsection (1).

Comment

Based on Model Penal Code § 2.09 ] N.ew York Revised };‘?22{
Law § 85.35; Michigan Revised Criminal Code § 635 (
Draft 1967). .
The section attempts to codify the common law defenlse' (;1
duress, which has also been called coercion or conziglzl ;1('\)/\7 .
Present Missouri law is based on State v. St. Clair, Th(;_re.
24 25 (Mo.1953), Anno. 40 A.LR.2d 903 (1953).h The ojf
the defendant claimed coercion as a defense toac 1\/]2:1.12,‘ o
robbery. - The trial court rejected the defense and t‘hcz.1 . 1ssging
Supreme Court reversed: The.court stated after discus
authorities from other jurisdictions: .
“From these cases and others cited below it is e.stabh‘s}}ed
by the great weight of authority thzft although 'COGICIOI;
does not excuse taking the life of an innocent pexr sonr} ye
it does excuse all lesser crimes.” 262 S.W.2d at 27.
The court then enumerated the elements of the defense:
“But, to constitute a defense to a e,rirflinal ct_large, dthz
coercion must be present, imminent and impending an o
such a nature as to induce a well grounded apprehenswn
of death or serious bodily injury if the act is not dcin]:.
Threat of future injury is not enough. Nor can one V:rtho
has a reasonable opportunity to a,voi-d doing _the. agt ?v1. -
out undue exposure to death or serious bodily injury in-
voke the doctrine as an excuse.” it
other important Missouri decision on duress is State
3.}1?}1('):(211}1’, 470 S.W?Zd 565 (Mo.1971), noted 37 Mo.p.R;v.tBt:(;
(1972), where, over a vigorous dissent, the court ruled tha
defense was not available on the facts of the case,
28
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This section allows the defense where the individual is
coerced by the use of force or the threatened imminent use
of force which “a person of reasonable firmness in his situa-
tion would have been unable to resist.” This standard allows
such tangible factors as the individual’s size, age, health,
strength, ete. to be taken into consideration but not his tem-
perament. It also takes account of the individual’s “situa-
tion”. The threat of force must be “imminent”, This term is
not defined, but it clearly indicates that the threat should not
be remuie in time. However, neither is it necessarily limited
to the last possible second, The questior *~ ~hether the indi-
dual had a reasonable opportunity to aveid the coercive force
without harm to himself or the other threaténed person.

The use of the defense is limited in subsection (2) in that
it does not apply to murder nor to an offense committed after
the defendant recklessly places himself in the situation where
it is probable he will be subjected to force. Thus, a person
who voluntarily goes along with others to commit a robbery
cannot defend against a charge of assault based on striking
the victim by eclaiming a threat to kill him by a cohort. In
such a situation the jury could properly find that he recklessly
(or knowingly) placed himself in a situation where it was
probable such force would be threatened.

It should be noted that duress is an affirmative defense and
the defendant not only has the burden of raising the issue but
also of establishing that it is more probably true than not.

7.140  1ntoxicated or drugged condition

(1) A person who is in an intoxicated or drugged condition
whether from alcohol, drugs or other substance, is criminally re-
sponsible for conduct unless such condition

(a) negatives the existence of the mental states of pur-
pose or knowledge when such mental states are elements of
the offense charged or of an included offense; or

(b) is involuntarily produced and deprives him of the ca-
pacity to know or appreciate the nature, quality or wrongful-
ness of his conduct or to conform his conduct to the require-
ments of law. ‘

(2) The defendant shall have the burden of injecting thé issue
of intoxicated or drugged condition.

Comment

Based on Model Penal Code § 2.08; New York Revised Penal
Law § 15.25; Michigan Revised Criminal Code § 715 (Final
Draft 1967); Illinois Revised Criminal Code Ch, 38, § 6~3;
Kansas Criminal Code § 21-209.
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§ 7.140 PROPOSED CRIMINAL CODE

This section deals with both “yoluntary” and “involuntary”
intoxication. It first states the unanimously accepted doc-
trine that intoxication, no matter what the cause—whether it
be alcohol, drugs or something else—does not in and of itself
affect criminal liability; or, in other words, drunkenness is
no excuse for crime.

Paragraphs (a) and (b) to subsection (1) set forth the two
situations where intoxication can affect criminal liability:
where the intoxication is of such a degree that it negatives an
essential mental state required for guilt of the particular of-
fense and where the intoxication is “involuntary” and is of
such a degree as to vender the individual irresponsible.

Subsection (1)(a) adopts the view of the vast majority of
jurisdictions that where the crime requires that to be guilty
the defendant must have had a specific mental state, evidence
of his being intoxicated is admissible as bearing on whether
he did in fact have that mental state. Missouri (along with
possibly two other states) does not follow this approach, but
instead excludes evidence of the defendant’s intoxication on
the issue of whether he had the required ugpecific intent.”
The Missouri law on this point is criticized by Hunvald, Crim-
inal Law in Missouri—The Need for Revision, 28 Mo.L.Rev.
521, 527-532 who states at 530:

“The phrase that drunkenness cannot be an excuse for
crime makes excellent sense if it means that a person who
is intoxicated is still subject to the same standards as a
sober man. Most people who are intoxicated still re-
tain the power to reason, and they still know what they
are doing, even though their power to think may be some-
what impaired and ‘their inhibitions somewhat overcome.
They can reason and they have arrived at their state of
intoxication by a choice. It would certainly not seem
fair to say that a person whose judgment has been im-
paired by drink is entitled to special consideration while
a person whose judgment is impaired because he is highly
emotional (without the assistance of alcohol) and who
had no choice in his emotional makeup is denied such
consideration.

«But this does not lead to the result that if a crime re-
guires a certain mental state, a person can be convicted
of that crime even though he does not have the required
mental state. If one of the elements of a crime is that
the defendant have as his purpose the achievement of a
certain result, or that he have knowledge of certain facts,
then he should have a ‘defense’ if he does not, in fact have
the necessary purpose or knowledge, no matter what the
cause of his lack of purpose or knowledge may be whether
from mental disease, ignorance, mistake or intoxication.”

90

Lotariiertin et A

S S i ATy e

LIABILITY—GENERAL PrOVIsIONs § 7.160

.The.code section brings Missouri law on this point into
lmc? with that of nearly every other state and reaches a more
logical result, The change will not be of any great benefit
to drun}{S as‘it will be very difficult to establish that a person
was so intoxicated as to not know something when his actions
Jnd}cate that he did know. Even if the defendant was so in-
tox;cated as to not have the purpose or knowledge required
by ‘a pal'thulal‘ crime, the result in most instances will not
be an acqu1tta.l but simply a finding of guilt of a lesser de-
gree of the crime—a degree which does not require the men-
tal elemgn‘gs of purpose or knowledge. The section is limited
to negativing the mental states of purpose and knowledge. It

does not a’pply to any crime that can be committed with reck-
lessness or criminal negligence,

. Subsection (1)(b) states the commonly accepted view as to

fnvoluntar,y” intoxication, that it is a complete defense pro-
vided the individual is rendered irresponsible as judged by the
same standards applicable to lack of responsibility because of
mental disease or defect. See Peirkins, Criminal Law 894
(2nd ed. 1969) and LaFave & Scott, Criminal Law 341 (1972).

7.150 Infaney

(1) No person shall be convicted of any offense unless he had

attai i ' ir i
i nelx I:lliet(‘lcei]l.ls fourteenth birthday at the time the offense was

(2) The defendant shall have the bur injecti i
e ot e, he burden of injecting the is-

Comment

This section is‘ included primarily for completeness. The
age of f9u1'teen is consistent with the present Missouri law
on juveniles, See § 211.071 RSMo.

7.160 Lackof responsibility because of mental disease or de-
fect ‘

; (1) A person is not responsible for criminal conduct if at the

dl.me of such conduct as a result of mental disease or defect he

O;d}l}ot kngw t01' appreciate the nature, quality or wrongfulness

his conduct or was incapable of conforming hi

the requirements of law. nE his canduct to
(2) The procedures for the defense of lack of responsibility

bgcause of mental disease or defect are governed by the provi-

sions of Chapter 552 RSMo. |
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Comment

. . P
The Code makes no c¢hange in tpe Missour 1f1ava og}lgzk};v
onsibility because of mental dlseasg or de ecd.h' e

1'35901151. hly revised and ‘updated in 1963, T 13 et

oy th}inolugn uage from § 552.030(1) as the sta'n a(li for

u-‘f_es ilﬁaf rezpﬁnsibility and then in subsection (2) provides

(;:elégssary cross reference to Chapter 5562.
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Chapter 8
DEFENSE OF JUSTIFICATION

8.010 Chapter definitions

(1) “Deadly force” means physical force which the actor uses
with the purpose of causing or which he knows to create a sub-
stantial risk of causing death or serious physical injury.

(2) “Dwelling” means any building or inhabitable structure,
though movable or temporary, or a portion thereof, which is for
the time being the actor’s home or place of lodging.

(3) “Premises” includes any building, inhabitable structure :
and any 7=l property. ‘

(4) “Private person” means any person other than a law en-
forcement officer,

Comment

The definition of “deadly force” is derived from the Model
Penal Code § 3.11(2) and Kentucky Penal Code § 433C.1—
010(1). It does not include the threat to cause death or seri-

ous physical injury, provided the actor does not intend to
carry vut the threat.

The definition of “dwelling” is the same as Model Penal
Code § 3.11(3) and is broad enough to include a tent, caravan i
or hotel room. The rationale or the rule giving special pro-
tection to the “dwelling-house” is that a man *is under no
duty to take to the fields and the highways, a fugitive from
his own home,” Cardozo, J., in People v. Tomlins, 213 N.Y.
240, 107 N.E. 496 (1914). This suggests that all places
should be included which can be said to be in any sense a per-
son’s home, even though temporarily.

The definition of “premises” is derived from New York Re-
vised Penal Law § 140,00 and the proposed Michigan Crim-
inal Code § 2601(a), (d).

“Private person” is defined to include all other persons than
law enforcement officers.

8.020 (ivil remedies unaffected

The fact that conduct is justified under this Chapter.does not
abolish or impair any remedy for such conduct which is available
in any civil actions.
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Comment

Based on Model Penal Code § 3.01(2) and Kansas Criminal
Code § 21-3103 (1969). This section makes clear that the
principles of justification for conduct in the eriminal law do
not contrel any applicable eivil remedies,

8.030 Execution of public duty

(1) Unless inconsistent with the provisions of this Chapter
defining the justifiable use of physical force, or with some ofher
provision of law, conduct which would otherwise constitute an
offense is justifiable and not eriminal when such conduct is re-
quired or authorized by a statutory provision or by a judicial de-
cree, Among the kinds of such provisions and decrees are:

(a) Laws defining duties and functions of public servants.

(b) Laws defining duties of private persons to assist
public servants in the performance of their functions.

(¢) Laws governing the execution of legal process.

(d) Laws governing the military services and the conduct
of war,

(e¢) Judgments and orders of courts.

(2) The defense of justification afforded by Subsection (1)
of this Section applies:

(a) When a person reasonably believes his conduct to be
required or authorized by the judgment or directions of a
competent court or tribunal or in the legal execution of legal
process, notwithstanding lack of jurisdiction of the court
or defect in the legal process.

(b) When a person reasonably believes his conduct to be
required or authorized to assist a public servant in the per-
formance of his duties, notwithstanding that the public
servant exceeded his legal authority.

(8) The defendant shall have the burden of injecting the is-
sue of justification under this Section.

Comment

Based on Model Penal Code § 8.08; Michigan Proposed
Criminal Code § 601 (Final Draft 1969); New York Revised
Penal Law § 35.05(1); Kentucky Penal Code 433C~1-040.

Subsection (1) restates a common-sense requirement that
statutes be interpreted in relation to each other and that ju-
dicial decisions which create a duty or privilege to act may be
followed without incurrisx criminal liability,
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Subsection (2) extends the defense of justification to cases
where the defendant acts in a reasonable belief that his con-
duet is required by a judgment or in the lawful execution of
legal process or to assist a public officer in the performance

. of his duties.- Pursuant to the general principles of criminal
culpability, a reasonable error on these scores does not for-
feit the defense.

8.040 - justification generally

_ (1) Unless inconsistent with other provisions of this Chapter

‘defining justifiable use of physical force, or with some other
provision of law, conduct whivn would otherwise constitute any
crime other than a Class A Felony is justifiable and not crim-
inal when it is necessary as an emergency measure to avoid an
imminent public or private injury which is about to ocecur by
reason of a situation occasioned or developed through no fault
of the actor, and which is of such gravity that, according to
ordinary standards of .intelligence and morality, the desirability
of avoiding the injury outweighs the desirability of avoiding the
injury sought to be prevented by the statute deflmng the crime
charged.

(2) The necessity and justifiability of conduct under Subsec-
tion (1) may not rest upon considerations pertaining only to the
morality and advisability of the statute, either in its general
application or with respect to its application to a particular class
of cases arising thereunder. Whenever evidence relating to the
defense of justification under this Section is offered, the court
shall rule as a matter of law whether the claimed facts and cir-
cumstances would, if established, constitute a justification.

(8) The defense of Just1f1catlon under this Section is an af-
firmative defense.

Comment

Based on Model Penal Code § 8.02; New York Revised
Penal Law § 35. 05(2), Michigan Proposed Criminal Code
§ 605.

This section accepts the view that a principle of necessity
properly conceived affords a general defense of justification
for conduct that otherwise would constitute a crime; and
that such a qualification is essential to the rationality and
justice of all penal prohibitions.

Subsection (1) restricts the defense of justification under
this section to crimes other than Class A Felonies. In addi-
tion, competing values which have been foreclosed by deliber-
ate legislative choice are excluded from the general defense of
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tification, as when the law has dealt explicitly with the be the use or imminent nuse of unlawful force by such other per-
justification, . o son, unless:
e . . i f evils. i !
ecific situations that present a choice o . )
P . is designed to cover unusual situations in (a) The .actor was the.lmtlal agEIessor ; .e.xcept tha.t in
The section is ugmgne: torces or “emergency” War- . b such case his use of force is nevertheless justifiable provided
i mpelling circumsis i . P :
v.vhltd:i i(i):l?ox:ofr:m thg general rule that transgression of the - (1) he has withdrawn from the encounter and ef-
lfin min:l‘ law will not be tolerated. It would “justify”, for ex- fectively communicated such withdrawal to such other
cr ’ E

ample, blasting buildings to prevent the spread of a major

;- " person but the latter persists in continuing the inci-
conflagration; breaking into an unoccupied rural house for *

dent by the use or threatened use of unlawful force,

the purpose of making a telephone call vital to a p‘qrson’s life; : or
or forcibly restraining a person iniei‘ged ;‘;f:\ ag;’;rf;ii?ltt ?éld L (ii) he is a law enforcement officer and as such
tagious diseasgdm order to prevent him is an aggressor pursuant to Section 8.080(1), or
starting an epidemic. [ . . s
f the section, tightened by the use of o (11_1). the aggression is justified under. ‘some other
Thhetezl)lr;rsas:gl?‘?r’neigencey measure,” is designed closely to provision of this Chapter or other provision of law.
suc y ! i

limit its application and to preclude extension beyond thg
narrow scope intended. However, it must be 1:ﬁmerr}belin
that what constitutes “emergency measuret’ and “imminen

does not depend solely on the interval of time before the in-

(b) Under the circumstances as the actor reasonably
believes them to be, the person whom he seeks to protect
= would not be justified in using such protective force.

ot . o 2) A person may not use deadly force upon another person
C . : ., Additional circum- L ( . s . .
Jury Soug}}; o bifjf;e?;if s‘;cﬁlat(;g?;nust also be evaluated. B under the circumstances specified in Subsection (1) unless he
stznces'fof dgrp ’?ﬁelcircums’cances, the mere passage of time is s reasonably believes that such deadly force is necessary to pro-
glc?ls,f.}l{a: 2 reasonable man would perceive no viable alterna- ; tect himself or another against death, serious physical injury,
tives to his present course of conduct the fact that the In- i rape, sodomy or kidnapping. ;
jUx'y Sought to be prevented will not take place fi(:.)r Son‘;eftlr?;z e (3) The justification afforded by this Section extends to
hence, e. g. six hours, will not p}-event‘thgduseig i:hs'chsr\evise : s the use of confinement as protective force provided that the
of justification under this section, provide L actor takes all reasonable measures to terminate the confine-
available. . C _ ment as soon as it is reasonable to do so. ,
. . s : . ; n- ot ) . : .. . .
Subsection (zd) 18 1{;).“16.2(1egftzﬁgssgti}g:tig;fb ﬂiﬁg?iﬁcb : _ (4) The defendant shall have the burden of injecting the is-
?I?ett ggozgéi?iim eissl 1ranalintb;.ined. This renders the provision L sue of justification under this Section.
unavailable to the mercy killer, or the .ctrtclsagert w};)ostlcﬁlclg ;' : : Comment |
ider te unsalutory because it tends to 0DSUI L
S}.llfl . perc:iltita:rlllyinue who bases his violation on the “im- ; Based on Model Penal Code §§ 3.04, 3.05; New York Re-
1s‘ci'1'l;s’e:, of the statute he is charged with violating. ‘ vised Penal Law § 35.15. This section combines the right of
moTE 3) ides that the defense of justification ) - self-defense with the right to defend others as is done'in the
Subsection proviaes tha :

New York Code. The Model Penal Code has these in separate
sections. It is felt that the combination is appropriate and
avoids the frequent use of cross-references as in the Model

under this section is an sffirmative defense. Thus the state
need not prove the absence of this defense and. the defendant

73eag

has the burden of establishing that hi. claim is more prob- 2 Penal Code sections. 3
ably true than not. ' t The section distinguishes the occasions in which a person is f

I3 s s I3 : * 3 . . 2

0 justified in using physical forece from the occasions in which i

deadly force is justified. In the former, the actor must. rea- U«

8.050 Use of force in defense of persons L '

sonably believe that another is about to employ unlawful
force against him or against one whom he seeks to protect and
that the use of physical force is necessary to prevent the use

(1) A person may, subject to the provisions of Subsection
(2), use physical force upon another person when and to the .

. 'y to defend of such unlawful force. This is basically consistent with
ent he reasonably believes such to be necessary . o . " v M

e}_{t 't or 2 third person from what he reasonably believes to I present Missouri law. See State v. Enyard, 108 S.W.2d 337

himsell or a 96 . e Moa.Prop.Crim.Code Pamph.—7 97
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§ 8.050 PROPOSED CRIMINAL CODE

(Mo.1937), where the Missouri Supreme Court held that one
has the right to use in self-defense such force as appears to
him to be reasonably necessary under the attending circum-
stances. . )

However, if the defendant was the initial aggressor, he
must, under this section and present Missouri law, in good
faith withdraw from the encounter and effectively communi-
cate such withdrawal before he is justified in using physical
force to defend himself. See State v. Spencer, 307 S.W.2d 440
(Mo0.1958). Presently, where the defendant is the aggressor
and enters the encousiter without “‘felonious intent” but is
obliged during the encounter to kill to save his own life, he
may, according to State v. Mayberry, 360 Mo. 35, 226 S.W.
2d 725 (1950), defend on the basis of “imperfect self-defense”
which does not justify the homicide but reduces the grade of
the offense. Under the Code the probiem is handled in the
sections which define the degrees of the offense.

1f the defendant is a law enforcement officer and is an ag-
gressor of necessity he is under no obligation to withdraw (or
retreat). Code § 8.080(1) provides that a “law enforcement
officer need not retreat or desist to effect the arrest, or from
efforts to prevent escape from custody of a person he reason-
ably believes to have committed an offense . . O Ifa
law enforcement officer, in the performance of his duty, is re-
quired to take the role of the aggressor in defonse of himself
or other persons, the defense of justification under this sec-
tion is available to him. Subsection (1){a) (iii) provides for
a similar result whenever the initial aggression is itself justi-
fiable.

- If the defendant goes to the defense of another, he is jus-
tified in using physical force to defend such person provided
that under the circumstances as the actor reasonably be-
lieved them to be, the person whom he seeks to protect would
be justified in using such force.

Subsection (2) limits the justifiable use of deadly force to
situations where the actor reasonably believes such force is
necessary to protect himself or another against death, serious
physical injury, rape, sodomy or kidnapping. This limitation
rests on the common law principle that the amount of force
used must bear a reasonable relation to the magnitude of the
harm sought to be avoided.

Under present Missouri law, one can justifiably use deadly
force to protect oneself from death or serious physical injury.
State v. Farrell, 320 Mo. 319, 6 S.W.2d 857 (1928). How-
ever, the use of deadly force in defense of others has been
restricted to the defense of persons standing in certain rela-
tionships to the actor. In State v. Kennedy, 207 Mo, 528, 102
8. W. 57 (1907), the Missouri Supreme Court held that the
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fact th.at a man and a woman live together in a relation of
?oncubmage does not, of itself; justify the man in taking life
in defense of the woman. This restriction is codified in §
559.040 RSMo. Under the Code, the defense of others is not
limited. It is felt that the relationship of a person in need of

aSSlStallce Should Ilot ConC]uSlvely detel"““e one’s llgllt to g0
. .
tO hlS ald.

Missouri, unlike the majority of jurisdictions, i

duty t.o retreat on' the actor beforeJ'he can ressc;r}cni?)ofl?a;l;
forf:e in sglf-defense. A person who is assailed in a place in
VS{h.lch hg is entitled to be is not bound to retreat before exer-
cising his right to self-defense, State v, Barlett, 170 Mo. 658
7LS:W. 148 (1902). Thus, the Jaw of self defense has been

eld to imply a right of attack when it appears reasonably
necessary for protection against an impending assault, State
v, McGee, _361 Mo. 309, 234 S.W.2d 587 (1950); 'follo;ved in
State‘:‘ v. Hicks, 438 S.W.2d 215 (Mo0.1969). The Code retains
the “no retreat” rule. Of course, if a defendant stands his
gro-m}d and uses force on another when he could have avoid-
ed injury or risk of injury by merely retreating; a jury would
be entitled to take these circumstances into consideratidn
whep determining whether the defendant’s belief in the ne-
cessity of using physical force was reasonable.

Subsec_tio‘n (8) makes clear that the use of confinement
may bt? justified. Its use, of course, is subject to the other
ll.ml‘fatlons of the section. Since confinement may be a con-
tmumg ’condition unless something is done to terminate it
the sect}on requires that the actor take reasonable measurns’
to terminate it as soon as it is reasonable to do so. Whe;e ‘
tmh;sperso? 1<;:onfined has been arrested,” the ‘“reasonable”

ures to termin i i k
. processes'ate the confinement will be thg use of nor-

8.060 useof physical force in defense of premises

1) A person .in possession or control of premises or a per-
son who.'1s_ licensed or privileged to be thereon, may, subject to
the provisions of Subsection (2), use physical forc,e upon an-
qther person when and to the extent that he reasonably be-
lleYes it necessary to prevent or terminate what he reasonably
be}leves to be the commission or attempted commission of the
crime of trespass by the other person.

(2) A person may use deadl X i
' . y force under circumstance -
scribed in Subsection (1) only e

(a) when such use of deadly force is authorized under
other sections of this Chapter; or :
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g' / lle es tO b a a empt y I he intrud’ er to comm "

burglary upon his dwelling. The rationale of the rule giving
special protection to the dwelling is that a man should be

(8) The defendant shall have the purden of injecting the is-

. . . " under no obligation to submit his home or place of lodging to
sue of justification under this Section. arson or burglary., These two crimes are specifically cov-
ot ered because they are the only serious felonies affecting or
B 1 Law § 85.20; Michigan jeopardizing life which may not be afforded adequate pro-
York Revised Penal Law ey i tection against by Code § 8.050.
Prlc?:ssegdogriani:al Code § 620 (Final Draft (1967)). . :
: i . lawfully use tha L ) ]
Undir gl‘;ﬁseﬂt M}ll?sﬁ“ilsl Li?e:sgs;s?ncrﬁ;ythi circumstances 8.070  Use of physical force in defense of property
amount of force w !

for the protection of his property, but he \f;vill be %:eiit{hzf I?en (13 A petaon. may, sibjest b the. lutations of Sofsection
i i Y - any force, a -
assault if he uses excessive force, or a

ing, 212 ; (2), use physical force upon another person when and to the
Qtate v. Shilling,

. . e . g. t that he reasonably believes it necessary to prevent what
tv therefor has passed. See é. ¢ o iy ' exten ; : ’
cseéffl.z}é 96 (Mo.App.1948). With vespect to the fglibli:f: c;cn he reasonably believes to be the commission or attempted com- },;
rr;ent of trespassers, the I{ar;?%s 10 igysgﬁgrgog (19112) held mission by such person of stealing, property damage or tamper-
163 Mo.App. ) W e P ing in any degvree.
State V. We,bb, <sion of land may eject intruders without be- ‘ g y aeg .
that one in posse ach of the peace provided he does not use ! (2) A person may use deadly force under circumstances
ing gUﬂtY‘Offa‘:;ea vy described in Subsection (1) only when such use of deadly force
un;:‘fess:iioc: p.rovides that the use of force against a c is authorized under other sections of this Chapter.
18 Y i

person to protect premises is justified in certair'x c;rc;l;n:
stances. It does not deal with the use of f’orce agajcnst P ry;_
erty, 4. e. the privilege to damage another’s property 1o P

, 1. e.

(8) The defendant shall have the burden of injecting the is-
sue of justification under this Section.

: ich i ered by Code § 8.040.

t one’s own property, Wthl-'l is covert ode 3 -

tI‘icshould also be noted that this section is not pur:i}clloyf ‘(;21;1

i ical force by an occup

cerned with the use of physica . coupant o) rson

y ieal force or crime agams P ;

property to repel physica BEAINSS e nes 1

X . or intruder. Such use of physl

by a trespasser Ol intru g e
£ force in defense of P

covered by Code § 8.050 on use o ' o per
i i - or not there is a trespas

sons, which applies whether or not U oD ot

’ i i e of force in defense 01 P ;
property. This section on us foree I e & pexson in
controls only the narrow categoly 0 e s Taw.
i » ol of premises; or some 0 er p
possession o1 control o : e o an
y t fear personal Injury
fully present thereon, does no Injury Sro
i : her type of criminal €O ,
truder but may fear some ot : :

102‘ may simply wish to prevent or terminate the trespass.

Subsection (1) dealing with prevention and termifn:i;.lonac;fs
criminal trespass, is primarily applicable1 t'o case:(:r)1 f;};ent
i rglar t involving arson.

ot amounting to bur glary and no ) : :

Itlhose felonies, an owner or occupant of 1prem.lsesucl)c;1 oa; ipzztisotr;
se—is a v

rivileged to be thereon—but no one e ) ] | o
It)lse an‘ir physical force other than deadly force, which he rea

sonably believes to be necessary to prevent or terminate the

intrusion. 2 e
Qubsection (2) -sets forth that deadly force can ue _use % 1:7
if such is authorized elsewhere in this chapter, or if such 1s
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Comment

Based on New York Revised Penal Law § 35.25; Michigan
Proposed Criminal Code § 625 (Final Draft 1967).

Much of the comment on Code § 8.060 applies to this section
also.  The scope of this section is limited to the use of physi-
cal force by a person to prevent stealing, property damage or
tampering. Under subsection (1) he may use such force (but
not deadly force) as he reasonably believes necessary to pre-
vent a person from stealing his bicycle, or from damaging his
automobile with an axe, Subsection (2) reiterates the com-
mon law principle that the amount of force used must bear a
reasonable relation to the magnitude of the hairm sought to
be avoided. Thus, deadly force cannot justifiably be used
merely to protect property. Of course, if while protecting
one’s property the circumstances are such that deadly force is

justified under some other provision, then one can use deadly
force. ' '

8.080 rLaw enforcement officer’s use of force in making an
arrest

(1) A law enforcement officer need not retreat or desist from
efforts to effect the arrest, or from efforts to prevent the escape
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PROPOSED CRIMINAL CODE

from custody, of a person he reasonably believes to have com-
mitted an offense because of resistance or threatened resistance
of the arrestee. In addition to the use of physical force au-
thorized under other Sections of this Chapter, he is, subject to
the provisions of Subsections (2) and (8), justified in the use
of such physical force as he reasonably believes is immediately
necessary to effect the arrest or to prevent the egcape from cus-

tody.

(2) The use of any physic
justified under this Section umnl
law enforcement officer reasonably bel

(3) A law enforcement officer in effecting an arrest or in
preventing an escape from custody is justified in using deadly

force only
(a) when such is authorized under

Chapter; or
. (b) when he reasonably believes that such use of deadly
force is immediately necessary to effect the arrest and also
reasonably believes that the person to be arrested
(i) has committed or attempted to commit a felony
involving the use oOr threatened use of physical force
against a person; Of
(ii) is attempting to escape b
on; or
(ifi) may- other
physical injury unl
(4) The defendant shall have the
sue of justification under this Section.

§ 8.080

a1 force in making an srrest is not
ess the arrest is jawful or the
jeves the arrest is lawful.

other sections of this

y use of a deadly weap-

wise endanger life or inflict serious
ess arrested without delay.
burden of injecting the is-

Comment

nal Code § 3.07; New York Revised

Based on Model Pe
Illinois Criminal Code, Ch. 38 § 7-5

Penal Law § 35.30;

(a) ().
1219, 130 S.W.2d 635 (1939), the

In State v. Ford, 344 Mo.
Missouri Supreme Court approvingly described a law enforce- .
ment officer as the “aggressor”’ in effecting an arrest of a
person who flees or resists. The standard for the use of
force: that which the officer “reasonably pelieves necessary”
was enunciated in State v. Nolan, 354 Mo. 980, 192 s.w.2d
1016 (1946). The use of deadly force was seemingly justified
in gll arrest situations under the dictum in State v. Havens,
177 8. w.2d 625 (Mo.1944), where the Court stated that all
force necessary to effect a law enforcernent officer’s purposeé
was -justified. Nevertheless, in Manson V. Wabash Ry., 338
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S.W.

FXdZdefflu(dM(? :1960), the Court, without overruling State v.
oanants ’I?h deadly force for the apprehension of misde-
that the dle i efcz'\se may be distinguishable on the grounds
man and t?ley Orice was use d by a privately employed watch-
However dictac??leoglas ;I-CWH action rather than ecriminal
’ ’ er Missouri cases, e. g., State v. Nol
supra, tonds tosuport the conlusion that se of dendly force

e " .
040(3) RSMo. apprehension of felons, Cf. also § 559.-

pafgiu]ﬁ?]g;ige’;n%?d nqt 1'§t1~eat or desist from efforts”; is
State v F01'dms)u0p~nate in light of Missouri case law, e. ¢.,
linois Criminal Cpm. The same language is employed in II-
South Carolina 1;ode Ch. 38, § 7-5(a) and in the proposed
law enforcemeit efn'fll Code § 124, It is imperative that a
to press forwardo tf)lcerhr}Ot only stand his ground but be able
fores. achieve his object, meeting force with

DEFENSE OF JUSTIFICATION

be’l;l':msetg?acia}'d for the use 'of force: ‘“reasonably believes to
be Imime ely necessary” is basically a codification of Mis-
sourt & r:flm e?i?:t eslzf’l’te v.k Nolin,lsupra. The addition of the
vor makes it clear that th 'ce 1
limited to situations e e ot a
_ where other less extreme
prehension reasonably appear useless breme msthots of ap-
fofctb:‘f?;g:s t(izlde;npowers a law enforcement officer to use
g o prevent escape. Setti ?
o & . ing out the general
thitim:nt' (;)f powers and .then qualifying or further dgﬁninag
) voids the misapplication of ejusdem generis.

Subsection (2) limits justification under this section to sit-

uatio g rrest i
. ns where the arrest is lawful or where the law enforce-

men Ficer 1 i
+aket; gﬁt}gﬁ; 1eaionab:}3: believes the arrest is lawful, Mis-
, such as that the person arr i |
: rrested is not th ¥
son named in a warran stside
g it or that the arre i
R geranty ar ! arrest ‘occurs outside
phical area in which a Y
P e a in 1 a warrant runs, would not, un-
vision, give rise to eriminal liabili ’
Cov this pro ( nal liability for the use of
. , of course; the officer's beli
- ) selief t 'Y
was valid was unreasonable. fiat the warrant

. Elulb]s:‘i:;lgr; g .:3) ) E}iangis the literal wording of present Mis
imiting the justifiable use of deadly f )
. . . o "
::Zrils :;t;:ltlo?tslgh The present statute, § 559.040(3:‘%) II{CSEM?
rmit the use of deadly force when nece ,
? : ssary to ef-
Zi?s abn zll{nest for any felony. The language of the ystatStfe
;dea”yac att); leadst to 1845 (Ch. 47 § 4 RSMo 1845). It is
'ly overbroad and does not provide . h gui :
lice officers as to when th ’ e s oo
ey may properly use deadl X
The common law distincti e
- on between felonies and misd
ors is manifestly inadequate for modern ] all foloniies
involve danger to life and the fssion ohcarar
: . : commission of so isde-
meanors may involve risk to human life. This sr:(?til:risii-
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§ 8.080 PROPOSED CRIMINAL CODE

tempts to state more precisely when an officer may use deadly
force to effect an arrest. It should be noted that this section
will apply primarily in situations where the other person is at-
tempting to avoid arrest by fleeing. Where the other person
is resisting arrest by fighting with the officer, the officer is
privileged to use force to protect himself under Code § 8.050
and in determining how much force is necessary to protect the
officer, the alternative of avoiding the use of force by de-
sisting is not to be considered as the officer is under an obli-
gation to press forward. If the officer’s life is endangered,
he may use deadly force as provided in Code § 8.050, This
section, Code § 8.080, provides an additional justification for
the use of force to effect the arrest. Subsection (3) sets out
those situations where the use of deadly force is justified for
the purpose of making an arrest. The situations are where
the person being arrested has committed 2 felony involving
danger to the person, wherein the person being arrested is
using a deadly weapon, or where such person’s remaining at
large poses a threat to life.

One method of defining when deadly force may be used to
effect an arrest is to list specific offenses and limit deadly
force to arrest for those specified crimes. For example, see
South Carolina Proposed Code. Such an approach was felt
to be cumbersome and impractical. It may be difficult for
the officer to determine the precise nature of the offense com-
mitted (or suspected) to ascertain if it falls within the enu-
merated list. The officer’s judgment would often depend upon
whether an element which distinguishes between different
grades of a crime was present. ' The approach of the Code is
to focus attention to those factors, primarily danger to life,
which justify the use of deadly force; and to allow the of-
ficer's reasonable judgment as to the dangerousness of the
situation to govern, rather than simply whether or not a spe-
cific offense has been committed.

The third provision is important as it permits the use of
deadly force when there is a substantial risk that the person
sought to be arrested will endanger human life or cause seri-
ous physical injury unless arrested without delay. = This par-
ticular provision is based on Model Penal Code § 8.07(2)(b)
(iv). Similar provisions can be found in the Illinois Code Ch.
38, § 7-5; and the Michigan Proposed Criminal Code § 630

(2)(b). This clause gives the necessary leeway to the judg-
ment of law enforcement officers as to the type of person with
whom they have to deal.

8.090 private person’s use of force in making an arrest

(1) A private person who has been directed by a person he
reasonably believes to be a law enforcement officer to assist such
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officer to effect an arrest or ¢

: an St or to prevent '
subject to the limitations of Subsectioﬁsc(a:%};eit?
when and to the extent that he reasonably ’be

necessary to carry out g i

_ uch officer's directi
believes that the arrest or otion u
thorized.

om custody may,
se physical force
lieves such to be
nless he knows oy
prospective arrest is not or was not au-

committed an offen
fense,

cscare Trom momi uSified n wsig peey b PR ELEnE
Ch;ell))tezv;hi]; such is authorized undey other Sections g’f this

e If bt{levs::lgle:ulrl;sz;ii(;:agg I;elifeves. such to be authorized un-
law enforcement officer to us: C;Za?i};eﬁgiccle?roiuthorized bve

(¢) when he reasonably believes such u’se of deadly force

is immediate]y necessar
] v to effect the arr
at that time and in his pbresence ¢ avest of a person who

(1) committ ¥ i
oneon ed or attempted to commit a Class A Fel-

(ii) is attempti
o pting to escape by use of g deadly weap-

(4) The defendant shall have the burden

of justification under this Section, oF injecting the issue

Comment

Based on Mode] Penal Cod
( e § 3.07; Iilinois Crimi
Ch. 88,'§ 7-5; New York Revised Penal Law § 3];.]3]4])131 Code,

In State v. Parker, 378 S W2
. : y .W.2d 2 .
souri Supreme Court stated: 74, 282 (Mo.1864), the Mis-

“The private citizen is limi i
mited in the power of arrest: b
he does have the 1‘1.ght, without warrant or other pro::es:;t

no statut i r0gat is ri iti
ok e which abrogates this right of the citizen in this
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Authorities cited included Pandjiris v. Hartr_m}n, lf)g 1&'[12. fj)?;
94 SW. 270 (1906) and Wehmeyer v. Melvihill, 35 . .
197, 130 S.W. 681 (1910). . .
This section deals with the privat.e person actlfxg t;nsil‘rf
own, or with other private persons, lndmaké?igeciztleio ’assist
. H 7 1‘ A X}
section (2); and when he is suinmone 0 o
icer tion (1). The section dk
law enforcement officer, subsec
2inguishes the occasions when deadly force can bedluse(ll{ .
Subsection (1) prescrihes the amount.; of non-dead g pa 517aw
cal force that a private person c;t}? use 15 sum;rflo&eis 05111 o
forcement officer. As with other sections this CI
iae section allows a person to act (()’n, a%pearagcgzt?; :v(lf;sdtiz
justifi + subs )
does so reasonably. To be justified under n
pri X iyst, be summoned by one he rea
private person must, first, ones y Nt
i X officer: second, use oniy
believes to be a law enforcement 0 ; e, oy o
t of force which he regsonably believes neces: °
2:;'(1)'3nout the orders of the officer; and lastly, believe the ar
rest lawful, N
Subsection (2) prescribes the amour}x;c of nz}ggeigh}rl i};hg\svln
i ¥ en acti
cal force a private person may use “.7 ) 5 on S
ich impli i ting in conjunction
account, which impliedly 1nclude§ actil on o is
i \ licability of Subsection
other private persons. The app 1 . o et
i i X having a reasonable
contingent on the private person ‘ 2t e
Wy has committed an oiiense &
that the person to be arrested ' e
i ' tted such offense. AgZ
1at such person in fact has commi . ‘
1‘:ck‘lz defens;:a is dependent on using physical force only as a
final means of effecting an arrest.

The section makes a slight modifigation in h{issoul?nli}v:;
The section authorizes the use of physical forfci }:a; (;11 i"irva :e .
itted 5 eo
offense was committed out of the presenc e

i y X ement announced 1n
son. However, the in presence requirer e b
y been strictly adhere y
State v, Parker, supre has not o 20
i i Keeney, 431 S.W.

i i courts. For example, in State v. ‘
3{51551(\)/1‘?101 119(58) the Missouri Supreme Ctourt hetld thoaft ;vh:;};:n 2
i " persol dvised by the victim :
private person had been ai : - i,

ripti -obber’s automobile an
as to the description of the rob bile ac &t e
\ X he automobile fitting the
utes later such person observed t .  the o=
iption i - had the authority to arres
seription in another state, he e e
ile and search the same.
occupants of the automobi : e
i : + yeasonably believe P
guards that a pr ivate person mus Ly e hat such
ht to be arrested committed the oite ‘
i:;r:'ss:r? gdid in fact commit the offense removes the negd flcln
the “in presence” requirement as to the ‘use of non-deadly

physical force.

Under subsection (3) the use of deacély florqt; bsr ';1 ;)111;\:3:3
i rest ig authorized only 11 1t 1
person effecting an arrest ! : e in N
- another section of this Chapter, as 10T ¢
32?:352 under Code § 8.050; or when he is directed by a law
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enforcement officer to use deadly force and he reasonably be-
iieves such to be authorized; or when it is necessary in the ar-
rest of a person who has committed a Class A Felony or who is
attempting to escape by using a deadly weapon. ‘
Subsection (8)(b) authorizes the use of deadly force when
" the private person is directed to use deadly force by the officer
he has been summoned to assist. The private person must,
however, reasonably believe the use of deadly force to be au-
thorized under the circumstances. Mistakes will not vitiate the

applicability of the justification unless such mistakes were un-
reasonable.

Subsection (3)(e) is similar to the corresponding paragraph
in the preceding section, § 8.080(3)(b). However, there are
two significant differences, First, as to the private person,
the situatiens giving rise to the use of deadly force must occur
“at that time and in his presence.”  Thus, the private person
must personally detect the crime and immediately thereafter
attempt to effect the arrest. Secondly, the situations in which
the private person is justified in using deadly force are more
limited than those in which a law enforcement officer may use
deadly force. For the private person, it must involve a Class
A Felony or attempted escape by use of a deadly weapon.

8.100 use of force to prevent escape from confinement

(1) Except as provided in Section 216.445 RSMo, a guard or
other law enforcement officer may, subject to the provisions of
Subsection (2), use physical force when he reasonably believes

such to be immediately necessary to prevent escape from confine-
ment or in transit thereto or therefrom.

(2) A guard or other law enforcement officer may use deadly
force under circumstances described in Subsection (1) only

(a) when such use of deadly force is authorized under oth-
er sections of this Chapter; or

(b) when he reasonably believes there is a substantial risk
that the escapee will endanger human life or cause serious
physical injury unless the escape is prevented.

(8) The defendant shall have the burden of injecting the issue
of justification under this Section.

Comment

Based on Mode! Penal Code § 8.07(3). The use of force to
prevent escape from custody is covered by Code § 8.080. This
section deals exclusively with the use of force to prevent escape
from confinement. Specifically exempted from limitation by
this section is § 216.445 RSMo which deals with prohibitions
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on striking prisoners and also allows for the use of force in
maintaining discipline, etc. The authorization under § 216.-
445 for the use of physical force, including deadly force, are in
no way qualified or restricted by this section.

Subsection (1) permits the use of physical force, short of
deadly force, when immediately necessary to prevent escape
from confinement. Subsection (2) states the circumstances
under ‘which deadly force can be used. While there is a public
interest in the prevention of escape this alone is not sufficient
to justify the use of deadly force. Thus, a guard is justified in
uging deadly force only when such is authorized elsewhere in
this chapter (as, for example, in self-defense) or when the
guard reasonably believes there is a substantial risk that the
escapee will endanger human life or cause serious physical in-
jury unless his escape is prevented by the use of deadly force.
Of course, if deadly force is authorized under § 216.445 RSMo,
applicable to state penal institutions, that section governs.

8.110 Use of force by persons with responsibility for care,
discipline or safety of others

(1) The use of physical force by an actor upon another person

is justifiable when the actor is a parent, guardian or other person

entrusted with the care and supervision of a minor or an incompe-

tent person or when the actor is a teacher or other person en-

trusted with the care and supervision of a minor for a special
purpose, and - o

(a) the actor reasonably believes that the force use is

necessary to promote-the welfare of a minor or incompetent

person, or, if the actor’s responsibility for the minor is for

~ special purposes, to further that special purpose or to main-

tain reasonable discipline in a school, class or other group;

and L ' :

. _(b) the force used is not designed to cause or believed to

create a substantial risk of causing death, serious physical

injury, disfigurement, extreme pain or extreme emotional
distress. '

(2) A warden or other authorized official of a jail, prison or

correctional .instituticn may, in order to maintain order and dis- -

cipline, use whatever physical force including deadly force, that
is authorized by law.

(8) The use of physical force by an actor upon another person
is justifiable when the actor is a person responsible for the

operation of or the maintenance of order in a vehicle or other car- .

rier of passengers and the actor reasonably believes that such
108 )
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fgrffa;i tx;ie;es%ry ’go 12£event interference‘With its operation or
order in the vehicle or other carrier

deadly force may be used onl rensonanty onat

: ¥ when the actor reasonabl beli

it, necessary to prevent death or serious physical 1’nju:r'yy eves

(4) The use of physical force by an actor upon another person

(a) the force is used for the :
; purpose of adminigteri
giiﬁg}lﬁ allf:ceptaéble form of treatment which the acto;xfaaé-1
elieves to be adapted to v i i X
mental health of the patien}c); and0 prometing the physical oz

é.b) tth:a ’.creatmenf, is administered with the consent of the

aaittfxi hzl, if the tpa‘fflent is a minor or an incompetent person

consent of the parent guardian, or othe ,

L . T person

iegaély .cc?mpeten.t to consent on his behalf, or the trealiment

bse]? mmistered in an emergency when the actor reasonably

1nde$:t ah:;ﬂ; no oz;oei competent to consent can be consulted
g "éasonable person, wishing to s y

fare of the patient, would cons’ent. 8 10 safeguard the wel-

(5) The use of physical force b
6T ¥ an actor upon another per
1s justifiable when the actor acts under the reasonable beh’(Ia)If‘e lt;(;];

(a) such other person is ab i
. . out to commit suicide or to in-
flict serioug physical injury upon himself ; and orfodn

(b) the force use is necessaﬁ"y to thwart such result,

(6) The defendant shall have the inj
. » 3 N b ) . 2
of justification under this Section. ® Parden of i eeting the issue

Comment

43§gf§d1§g.M§del Fenal 'CO(?e § 3.08; Kentucky Penal Code
Dratt 1967)’, roposed Michigan Criminal Code § 610 (Final

Subsection (1) deals with the i
‘ ‘ a parent or guardian of a minoy
Or a person a}lmllarly responsible for his general care or ;ﬁ;ﬁg}-
;ustwrfl. ‘ So long as the person exercising parental authority
wcelialo; _thel p(\;.rpose,of safeguarding or promoting the child’s
‘e, Including care or supervision for a speci k
welfare, | g § pecial pur
;ss_]l;)st;ﬁic.i lprov1ded he acts reasonably and doespnof ociza}tlz
ubstantial risk ive injuri ified i
by of the excessive injuries specified in para-
Existing law, § 559.050 RSMo ivi
i » § 589, , allows a privilege fop
g}:ermse of domestic authority without defining its&:i:opoe: t?r?
; ?dte v. Black,.360 Mo. 261, 227 S.W.2d 1006 (1950), the c.ourt
eld that a parent has the right to administer proper and rea-

sonable chastisement of a child without being guilty of assault
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§ 8110 PROPOSED CRIMINAL CODE

and battery or mistreatment of children as codified in § 559.-
340 RSMo. The section is consistent with this holding; it re-
quires a true parental purpose, while not justifying extreme
force however well intentioned.

In addition the section varies the standard in the case of
teachers or other persons entrusted with the care or super-
vision of a minor for a special purpose. Here the additional
criterion is the defendant’s reasonable belief that physieal
force is necessary to further the special purpose of his trust;
including but not limited to the maintenance of reasonable
discipline in a school, class or group. The variation is designed
to make clear the distinction between the position of a person
charged with the general care of a minor and that of one per-
forming a more limited protective function.

Subsection (2) makes no specific exclusion for § 216.445

RSMo, as is done in Code § 8.100, because the language “is au-
thorized by law” includes any statutory authorization of the
use of physical force or deadly force, The means of maintain-
ing discipline in correctional institutions is more appropriate-
ly handled by statutes providing the guidelines for the rules
and regulations which are to govern therein rather than in a
general section on justification.

There is undoubtedly a need to recognize a special authority
in those responsible for a vessel or aircraft to employ that
force which reasonably appears necessary to prevent the inter-
ference with its operation. - Subsection (3) is intended to
cover this. The justification expressed in this subsection must
extend in extreme cases even to the use of deadly force, as
where the actor reasonably believes such force necessary to
prevent death or serious physical injury.

Subsection (4) articulates existing law that doctors ad-
ministering a recognized form. of treatment are justified in
using physical force provided such is used for the promotion
of the physical or mental health of the patient and the patient
consents. Cf. Code § 10.080. Paragraph (b) grants authority
for surgical operations and other treatment in emergencies.
Even in an emergency the privilege under this section is con-
ditioned on the reasonableness of the doctor’s belief that a per-
son wishing to safeguard the welfare of the patient would con-
sent.

Subsection (5), which has no counterpart in Missouri law,
is designed to support the general policy of the law to dis-
courage or prevent suicides.

It should be remembered that the justifications in this chap-
ter apply to criminal liability. They do not, of themselves, af-
fect civil liability. - See Code § 8.020.

110

Chapter 9
. INCHOATE OFFENSES
9.010  Attempt

(1) A person is guilty of attem i i
' pt to commit an offense wh
with the purpose of committing the offense, he does anzrv ;clzlt’

which i ; ne.
fense. 1s a substantial step towards the commission of the of-

(2) It is no defense to a prosercution under this i
t?e offense attempted was, under the actual att;ndsaicflzit;cgiﬁ
sf;mces, factually or legally impossible of commission, if such
oliense could have been committed had the attendant’ ciren
stances been as the sctor believed them to be. gl

(3) Penalty. Us . .
an offense 1y ;’: 1less otherwise provided, an attempt to commit

-(a) Cl i i
Fe1(0 13y, ass B Felony if the offense attempted is a Class A

b) Cl i .
Fel(o n)y, ass C Felony if the offense attempted is a Class B

¢) CI i ' .
Fe 1(0 x)1y, ass D Felony if the offense attempted is a Class C

(d) Class A Misdemeanor if )
Class D Felony. r if the offe?se attempted is a

(e) Clags C Misdemeanor if the offense attempted is g

misdemeanor of any degree.

Comment

This section defines the elements of :
i attempt and makes some
change in the existing law. Atte s some .
. mpt is pr .
§§ 556.150 and 556.160 RSMo. Lo covered by

Subsection (1) does away with failure g

at'tempt offengses, Present law permits a déieigaglte?}?:: :cf
with attempt to argue that he is innocent because he actuagll

went through with the crime. By eliminating failuve as ag’
elem‘ent'; of attempt, the section avoids the problem of losin a
conviction on a charge of attempt when the evidence sho%v

that therffense was completed. Since failure is not an eles
ment, atiempt clearly is a lesser included offense. See Code §-
1.099(1‘) (e).. There will be situations where, as now attempt
convictions will not be possible because the attémp;: can rlé-

quire a high ‘
oo igher culpable mental state than does the completed
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§ 9.010 PROPOSED CRIMINAL CODE

Subsection (1) limits attempt offenses to purposive conduct.
However, while so doing, it expands the area of conduct tha}t
can constitute an attempt. The present attem_pt st;atute is
couched in terms of preparation and perpetration. T}}e d}-
viding line is between mere preparation and conduet which 1‘5
sufficient to constitute an attempt. Though these terms are
not precise and cannot be defined with any greate1: degree of
clarity, they have usually been interpreted to require the de-
fendant to come very close to the actual commission of t}'le
offense before he can be guilty of an attempt. State v. Davis,
319 Mo. 1222, 6 S.W.2d 609 (1927); State v. Thomas, 438 S.W.
24 441 (Mo.1969). Subsection (1) expands the area-of con-
duct sufficient for attempt by requiring an act “which 1is %
substantial step towards the commission of .tl?e offense:

The principal difficulty here lies in explaining what is
meant by a “substantial step.” ‘The Final Repm:t t_)f the Na-
tional Commission on Reform of Federal Criminal Laws
states: .

“A person is guilty of criminal attempt if, acting .wq:h the

kind of culpability otherwise required for con}mls'swn of

a crime, he intentionally engages in conduct which, in fa:ct,

constitutes a substantial step towards the commission

of the crime. A substantial step is any conduct whw,h

is strongly corroborative of the firmness f’f the actor’s’

intent to complete the commission of the crime

(emphasis added).
This language, “strongly corroborative of the firmngss of th’e,
actor’s intent . . .7 is the gist of the “gubstantial step.
The conduct must be indicative of the actor’s purpose to
complete the offense. ~

What act will constitute a substantial step will. depend on‘

the facts of the particular case. If the other requlrgme.nts .ot
'attempt liability are met, the following, if strongly mdu?a?nve
of the actor's criminal purpose, should not be held insufficient
as a matter of law:

(a) lying in wait, searching for or following the con-
templated victim of the offense.

(b) enticing or seeking to entice the contemplated
vietim of the offense to go to the place contemplated for
its commission.

(¢) reconnoitering the place contemplated for the com-
mission of the offense.

(d) unlawful entry of a structure, vehicle or enclosure
in which it is contemplated that the offense will be com-
mitted. , ,

(e) possession of materials to be employed in_the com-
mission of the offense, which are specially designed for
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such unlawful use or which can serve no lawful purpose
of the actor under the circumstances.

(f) possession, collection or fabrication of materials
tc be employed in the commission of the offense, at or
near the place contemplated for its commission, where
such possession, collection or fabrication serves no lawful
purpose of the actor under the circumstances.

(g) soliciting an agent, whether innocent or not, to en-
gage in conduct constituting an element of the offense or
an attempt to commit such offense or which would es-
tablish the agent’s complicity in its commission or at-
tempted commission,

Similar provisions are in the Model Penal Code and the
Proposed New Jersey Penal Code. These criteria are a matter
of degree, but the basis for the indicative nature of the “sub-
stantial step” shifts the emphasis from what has yet to be
done to what has already been done. The fact that further
major steps must be taken by the actor to complete the offense
attempted does not render an act insubstantial. However,
the “substantial step” is merely part of the evidence required
to go to the jury on the question of purposive conduct. The
substantial step is not required in itself to be enough evidence
to go to the jury on the issue of purposive conduct. If, for
example, there is a confession, so that there is clear evidence
of purpose, the substantial step  would be merely an addi-
tional indication of the actor’s purpose. The examples listed
as (a) through (g) above should not be held insufficient as a
matter of law on the issue of a substantial step if the other re-
quirements of attempt liability are met.

The emphasis of subsection (1) is that an act need not be .

the “last proximate act” for a finding of attempt. TUnder
the “last proximate act” doctrine, when an actor has done all
he believes necessary to cause a particular result, it is suf-
ficient to constitute an attempt. This is, of course, true
under subsection (1) but under the subsection it is not neces-
sary for a finding of attempt for the actor to have performed
the last proximate act, if the act performed is strongly indi-
cative.of a criminal purpose to accomplish the criminal result.
The policy reason underlying the shift in emphasis from what

‘has yet to be done to what has been done, as stated in the

Model Penal Code, is that the law is not interested merely in
punishing dangerous acts, but also in neutralizing dangerous
individuals, Thus subsection (1) represents a shift in.the
emphasis of Missouri- law to the extent that conduct may
suffice for an attempt though not coming as close to the
actual commission of the offense as present Missouri law
often requires.

Mo.Prop.Crim.Code Pamph.—8 118
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§ 9.010 PROPOSED CRIMINAL CODE

Note that item (g) in the list of situations which are not
to be held insufficient as a matter of law to constitute a sub-
stantial step is designed fo cover all cases of criminal solicita-
tion. A similar provision is in the proposed New Jersey Code.
Solicitation is not included in the Code as a separate offense.
It was only a misdemeanor at common law and is possibly the
only common law crime still in effect in Missouri though not
covered by statute. It is, however, a very minor offense at
present. Under this section, instead of being a separate of-
fense, if the other requirements of attempt liability are met,
acts of solicitation can constitute a “substantial step”.

Subsection (2) is based on the New York Penal Law § 110.-
10. It rejects the so-called “legal impossibility” defense to
attempt liability. The nature of that defense and arguments
for its rejection are well stated in the commentary to the
Model Penal Code, Tent. Draft No. 10 (1960) at 30-31:

“[In several jurisdictions] attempt convictions have been
set aside on the ground that it was legally impossible for
the actor to have committed the crime contemplated.
These decisions held: (1) that a person accepting goods
which he believed to have been stolen, but which were
not then ‘stolen’ goods, was not guilty of an attempt to
receive stolen goods; (2) that an actor who offered a
bribe to a person believed to be a juror, but who was not
a juror, could not be said to have attempted to bribe a
juror [State v. Taylor, 345 Mo. 325, 133 S.W.2d 336
(1939)1; (8) that an official who contracted a debt
which was unauthorized and a nullity, but which he be-
lieved to be valid, could not be convicted of an attempt to
illegally contract a valid debt; (4) that a hunter who
shot a stuffed deer believing it to be alive had not at-
tempted to take a deer out of season ['State v. Guffey, 262
S.W.2d 152 (Mo.App.1853)]. The basic rationale of these
decisions is that, judging the actor’s conduct in light of
the actual facts, what he intended to do did not amount
to a crime. This approach, however, is unsound in that
it seeks to evaluate a mental frame of reference, but to
a situation wholly at variance with the actor's beliefs.
In so doing, the courts exonerate defendants in situations
where attempt liability most certainly should be imposed.
In all of thege cases (1) eriminal purpose has been clearly
demonstrated, (2) the actor has gone as far as he could
in implementing that purpose, and (38) as a result, the
actor's dangerousness ig plainly manifested.”

It should be noted that Missouri is one of the jurisdictions in
which attempt convictions have been set aside on the ground of
impossibility., Aside from the compelling policy arguments ad-
vanced by the Model Penal Code, Missouri courts have algso
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g:lgu?llf ootéler way as to the impossibility defense. One can
De gu Syt ; an attempt to steal even if there is nothing Zo be
attem, ; ate v, Scarlett,‘ 291 S.W.24 138 (Mo0.1956) ; one ¢an
atten: :f ,nzitilder even though the intended vietim is r’lot; where
e da ;n V‘;mt thought him to be, State v, Mitchell, 170 Mo

A W, 175 (190?). It has been said that a crin;e need bé

gor‘;gzads ;g 81'5 not obvious, State v. Block, 833 Mo, 127, 131 63

défe;lse 2 ,a430' (1933). The elimination of the impossibi’lity

demonstratedpll):ym;;i hefl;e because greater dangerousness is
( actor’s conduct than there is likel

of his abandonment of his eriminal purposI; e s Hkelihood

" éfr];e:grg;nalfimfg impossibility as a defense, the Code follows
visiona o ?s c; .”the hew code revisions and proposed code re-
o o;f-'f sti necessar)f that the result desired or intended

: oziense.  The actor will not be guilty of an attempt, even

-« though he firmly beljev. : v
setually is oriming, es that his goal is criminal, unless it

thfu:;fe;;ion (8) grades attempts at one level below that for
e anses:. attempted, The “unless otherwise provided”
P 8 :twtsh :’or att?mplts defined in specific statutes to be
same level as the completed offense
Code § 10.060, Assault, ; irst Degroe, sstens atoe i
.060, in the First Degree, wher
o, > . > i 1 ' ¢ att
;ﬁgzvﬁndel certain cireumstances can he punishedean;p:}?g
el as murder. For the most part present Missouri law

attempt, although potentially gs dangerous as an action enl

minating in the co
ponat mpleted offense, generally resuits in legs

9.020 4Conspiracy

1 ) . . .
per(so)n sAt g)elson is guilty of conspiracy with another person or
be o t;com.mlt an oaf.fe{lse if, with the burpose of promotin
o ok a 1glg ff’ctshcommlssmn he agrees with such other persoxglr
' rsons that they or one or more of t] i i

duct which constitutes such offenge, e Yl engage i con:

(2) Scope of conspi ic i
piratorial relationship, If g i
' . erso
g(i)" nfrcx)lrl}ts:plracy knows that a person with whom hepcons?ai;gel'ls,ﬂg
an offense has conspired with another DPErson or persons

(8) Conspiracy with multi imi ‘
: ple criminal objectives, ¢ 3
S0n conspires to commit a number of offenses, he ig Xgii?t;) e;f-
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only one conspiracy SO long as such multiple offenses are the
j re nt.

object of the same agreement. . .
(4) Overt act. Except in the cases of Class A F(_elznéeso glc (())rfl

i ¥ ay be convicte -
fenses against the person, no person Ia : ‘ >
i i overt act in pursuan

iracy to commit an offense unless an

f)? ‘suci conspiracy is alleged and proyed to have been done by

him or by a person with whom he conspired.

PROPOSED CRIMINAL CODE

iati ‘iminal purpose.
(5) Renunciation ¢f crimina ‘ - ‘
i racy if, after
No one shall be convicted of conspirac i
coégliix'ing to commit the offense, he prgvented the.a e}ccorrill-
plishment of the objectives of the conspiracy u}ldel cn:cu .
stances manifesting a renunciation of his criminal pfnpos .
(b) The defendant shall have the burden of inJectmgt’gl;ﬁ
issue of renunciation of criminal purpose under Subsectl
(5) (a). : o
(6) Duration of Conspiracy. For the purpose of time limita-
tions on prosecutions: | .
(a) Conspiracy iz a continuing course of goncl;uf:t .zv‘h;%h-
terminates when the offense or offen:fs tvf}lllch ]:.;ec ; n:mit
i y agr t tha ey -
‘ot arve committed or the agreemen .
i‘c?a(czl is abandoned by the defendant and by those with whom
he conspired.
indivi the agreement, the con-
b) If an individual abandqns . :
spi(ra)cy is terminated as to him only if he advlse? }'fhois?
with whom he has conspired of his gbandonment‘m e nf
forms the law enforcement autho?itle's ?f the existence o
the conspiracy and of his participation in it.
icti ¥ 2 t be convicted and
Multiple convictions. A person may no
sergze?nced oxl: the basis of the same course of gonduc;:t of 12;);101}11;
the actual commission of an offense and a conspiracy to C0
that offense. | .
(8) Penalty. Unless otherwise provided, a conspiracy to com-
mit an offense is a . .
(a) Class B Felony if the object of the conspiracy 1s a
Class A Felony. ‘ o
(b) Class C Felony if the obj ect of the conspiracy 1s &
Class B Felony. . .
(¢) Class D Felony if the object of the conspiracy 1S 2
Class C Felony. '
(d) Class A Misdemeanor if the object of the conspiracy
is a Class D Felony.
116
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INCHOATE OFFENSES § 9.020
(e) Class C Misdemeanor if the object of the conspiracy
is a misdemeanor of any degree or an infraction.

Comment

. This section constitutes a major reformation of the offense
of conspiracy in Missouri presently covered by §§ 556.120,
556.130 and 546.320 RSMo. It relies heavily on § 5.08 of the

Model Penal Code as do the proposed Alaska, New Jersey and
South Carolina Codes.

The most apparent change is that under the Code only an
agreement to commit a specific offense is sufficient for con-
spiracy.  Such a change has been adopted in Illinois and New

. York and is contained in a number of proposed codes, The old
approach is usually defended on the ground of the increased
danger of group over individual activity requires an open-end-
ed conspiracy crime. However, it is clear that such open end-
ed provisions are either unnecessary because civil remedies
would be adequate or so vague as to fail to provide a suf-
ficiently definite standard needed in a penal code. In Mis-
souri, for example, it is a misdemeanor to conspire “to commit
any act injurious to the public health or public morals, or for
the perversion or obstruction of justice, or the due administra-
tion of the laws . " §556.120 RSMo. '

The section also follows the approach of the Model Penal
Code and other revisions and proposals by departing from the
traditional view that conspiracy is an entirely bilateral or mul-
tilateral problem, and instead focuses on each individual’s cul-
pability. The conduct of the individual becomes determinative
rather than the conduct of a group. Under this formulation,
one conspirator cannot escape liability because the only other
one was irresponsible or has immunity from prosecution or
secretly does not intend to go through with the plan, or ha
been found innocent of conspiracy. :

Another problem in the past has been defining the ¢rime of
conspiracy. Mr. Justice Jackson said that “the modern crime
of conspiracy is so. vague that it almost defies definition.”
Krulewich v. United States, 336 U.S. 440, 445-446, 69 S.Ct.
716, 93 L.Ed. 790 (1939). Thus, traditional formulations of
conspiracy say nothing of the required state of mind except
what may be inferred from the concept of agreement. Courts
have been forced to struggle with the problem, and with no
standards to guide them, some decisions have blurred the cul-
pability requirement.  The problem is aggravated because
some courts confuse the type of evidence from which the ele-
ments of conspiracy may be inferred and the elements them-
selves.

For example, a person may supply ingredients to producers
of illicit whiskey. If there is evidence that the supplier knew
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of the illegal use to which his supplies were being put, such
evidence may be used to infer an agreement, Such knowledge,
however, should not be equated with a purpose or desire fo
have the offense committed,

Under the Code, the state would have to prove in every case
that the actor acted “with the purpose of promoting or fa-
cilitating’ the commission of the offense. There must be a
firm purpose to commit a specific offense. This purpose must
be something more than a passive role in knowing about the
offense and the conspiracy. There must be an interest in pro-
moting or facilitating its commission. Not only ig this es-
sentially what conspiracy is aimed at, it also corresponds to de-
cisions of the United States Supreme Court. In the Com-
munist cases, the court held that mere membership is not suf-
ficient to constituie conspiracy. Dennis v. United States,
341 U.S. 494, 499-500, 71 S.Ct. 857, 95 L.Ed. 1137 (1951). Of
course, membership may be some evidence of purpose to ac-
complish the commission of an offense—it can be interpreted
as an agreement to the objectives of the organization—but it is
not independently sufficient to establish liability. It should
be clear that conspiracy may not be predicated merely on join-
ing or adhering to a criminal organization.

Perhaps the most litigated aspect of conspiracy involves the
scope of the offense both as to participants and objectives.
The scope of conspiracy is vital for several reasons, It may
determine what evidence is admissible, which persons are
guilty of what substantive offenses, which persons niay be
tried jointly, how many separate sentences may be handed out
for separate conspiracies, ete. Subsections (1), (2) and (8)
deal with the scope problem. By requiring a firm purpose to
promote or facilitate the commission of a specific offense, the
scope of the conspiratorial agreement and the scope of the
individual conspirator’s liability are limited to those offenses
which it (the conspiracy) and he (the conspirator) actually
intended to commiit or facilitate.

Central to this approach is the focus on the individual’s cul-
pability and his purpose to promote or facilitate a specific of-
fense or offenses. Perhaps this is best explained in the con-
text in which it can arise. United States v. Bruno, 105 F.2d
921 (2nd Cir. 1939) is anexample and the Model Penal Code
comments analyze the case very well: (Tent. Draft No. 10, 120
et seq. (1960).

“In that case, 88 defendants were indicted for a con-
gpiracy to import, sell and possess narcotics. The proof
showed a vast operation extending over a long period of
time, which included smugglers who brought narcotics
into New York City, middlemen who psid the smugglers
and distributed to retailers, and two groups of retailers
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selling to addietg—one in New York and the other in
Texas.and Louisiana, There was no evidence of e¢o-
operatlon or communication between the smugglers and
either group of retailers or between the two widely sepa-
rated groups of yetailers, The relationship between the
smugglers, the middlemen and each group of retailers
consequently was a typieal chain, with communication as
well as narcotics passing from smuggler to middleman
to retailer. The two groups of retailers, on the other
hand, may be considered separate spokes of a wheel whose
hub was the middlemen, since they communicated and co-
operated only with the middlemen and not with each other,

“’?he appellants argued that the evidence may have es-
tabhshed several separate conspiracies but not the single
one alleged. The court held that the jury could have
found a single large conspiracy ‘whose object was to
srr.luggle narcotics into the Port of New York and dis-
tribute tgle.m to addicts both in [New York] and in Texas
and Lou}s1ana.’ This required, the court reasoned, the
cooperation of all the varioug groups—smugglers mi:idle-
men and the two groups of retailers. ,

“[TThe smugglers knew that the middlemen must
sell to retailers, and the retailers knew that the mid-
dlemen must buy of importers of one sort or another
Thus the conspirators at one end of the chain kne\\;
that th.e unlawful business would not, and could not,
stop with their buyers; and those at the other end’
knfaw that it had not begun with their sellers. That
being true, a jury might have found that all the ac-
cusgd were embarked upon a venture, in all parts of
which each was a participant, and an abettor in the
sense ;Pz;tlthe success of that part with which he was
Immediately concerned

tons of Lho ) omi ,» was dependent upon the sue-

“.Thfe only possible basis mentioned in the opinion for
a finding of separate conspiracies was the fact that there
Wwas apparently ‘no privity’ between the two separate
groups of retailers. To the argument that there were con-
sequex}tly two conspiracies—one including the smugglers
the middiemen and the New York retailers, and the othelt
the smugglers, the middlemen and the Texas and Louisi-
ana retailers—the court replied:

Y ‘Clearly, quoad the smugglers, there was but one

conspiracy, for it was of no moment to them wheth-

er. the middlemen sold to one or more groups of re-

tailers, provided they had a market somewhere. So

‘ tf)o oi: any retailer; he knew that he was a necessary

link in a scheme of distribution, and the others,
119




L2

§ 9.020 PROPOSED CRIMINAL CODE

whom he knew to be convenient to its execution, were
as much parts of a single undertaking or enterprise

as two salesmen in the same shop.’”

The Draft would require a different approach to a case
such as Bruno and might produce different results.

“Since the overall operation involved separate crimes
of importing by the smugglers and possession and sale
by each group—smugglers, distributors and retailers—
the question as to each defendant would be whether and
with whom he conspired to commit each of these crimes,
under the criteria set forth in Subsections (1) and (2).
The conspiratorial objective for the purpose of this in-
quiry could not be characterized in the manner of the
Bruno court, as ‘to smuggle narcotics.into the Port of
New York and distribute them to addicts both in [New
York] and in Texas and Louisiana.! This is indeed the
overall objective of the entirve operation. It may also be
true of some of the participants that they conspired to
commit all of the erimes involved in the operation; under
Subsection (3) of the Draft as under prevailing law they
would be guilty of only one conspiracy if all these crimes
were the object of the same agreement or continuing con-
spiratorial relationship, and the objective of that con-
spiracy or relationship could fairly be phrased in terms of
the overall operation. But this multiplicity of eriminal
objectives affords a poor referent for testing the culpa-
bility of each individual who is in any manner involved in
the operation.

“With the conspiratorial objectives characterized as the
particular offenges and the culpability of each partici-
pant tested separately, it would be possible to find in a
case such as Bruno-——considering for the moment only
each separate chain of distribution—that the smugglers
conspired to commit the illegal sales of the retailers but
that the retailers did not conspire to commit the import-
ing of the srnugglers. Factual situations warranting such
a finding may easily be conceived; the smugglers might
depend uporn and seek to foster their retail markets while
the retailers might have many suppliers and be indiffer-
ent to the success of any sitigle source. The court’s ap-
proach in Bruno does not admit of such a finding, for in
treating the conspiratorial objective and the entire series
of offenses involved in smuggling, distributing and retail-

ing it requires either a finding of no conspiracy or a

single conspiracy in which all three links in the chain con-

spired to commit all of each other’s offenses.

“It would alse be possible to find, with the inquiry
focused upon each individual’s culpability as to each erim-
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ma}l objective, that some of the parties in a chain con-
spxreq to commit the entire series of offenses while others
conspived only to commit some of these offenses Thus
the spmgglers and the middlemen in Bruno mz;y have
conspired tq commit, promote or facilitate the importing
apd Possession and sales of all the parties down to the
final retail sale; the retailers might have conspired with
Fhe{n as to their own possession and sales but might be
mdlffr?rent to all the steps prior to their receipt of the
na.rcotxcs. In this situation, a smuggler or a middleman
mlght ha\fe conspired with all three groups to commit the
en_tu'e se.rles of offenses, while a retailer might have con-
Spl.l‘ed’Wlth the same parties but to commit few criminal
objectives, . Such results are conceptually difficult f‘;o
reach unde1: existing doctrine not only because of the
frfaqt.lent fa.zlure to focus separately upon the different
criminal objectives, but becauge of the traditional view
of the agrgement as a bilatera] relationship between each
f)f the- parties, congruent in scope baoth as to its party and
its objective dimensions.” (footnotes omitted) v
Conspiracy being a preparator tie
of an agreement mistpbee ?ﬁé:ﬁgzg.ﬁfsme’ the partioulas reault

SubsectiO{x (‘3) states the normal rules where there is more
than one criminal objective. If there is only one agreement
there is only.one conspiracy. If various offenses are the prod
uct of a contm.uous relationship they should be consideredppart-;
of. one conspiracy, Otherwise multiplication of sentences
mxght become almost fortuitous and, considering the extrer;a
ly inchoate nature of conspiracy, oppressive and unjust. v

, .S'ubsectlon (fi) Yequires an overt act in pursuance of the con-
ig?lx}acy, commltted.by one of the co-conspirators before iia-
ility attac.hes. It is well settled that such an act’need not be
;hsubstantlal step in the commission of the target offense
e overt act serves as some indication, beyond the bar-
agre.ement, that_the ac_tors are serious in their plans. An overet3
act is not required “in the cases of Class A Felonies or of—
ffanses ax.{amst the person , , _» This is basically e
ilosttirelgz W']th present Missouri law, § 556.130 RSMo, whici :1‘2:313-
0t require an over if 1} y { i
the poran? an 0 ortbauefgllg ;,;e target offense is a felony upon

. §ubsectxo.n .(5) varies from prevailing law by providing a
ar to conYJc.tlon for conspiracy based on the actor's renunci
tion gf criminal purpose and prevention of the aims of tll?-
consz?n'acy. This should be distinguished from abandonm (;
or withdrawal from the conspiracy which may serve ( a) _en
means of commeneing the running of the statute of Iim.itat?osnzs1
W{th.rgs.pect to the actor, or (b) as a means of limiting the ad
missibility against the sctor of subsequent acts and decla?‘é:
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(¢) as a defense to subst.an-
ted by the other conspira-

tors. Such abandonment oxr withdrawal does not affect the

liability for the conspiracy crime already committed by the

agreement, Decisions in other jurisdictions frequently fail

tions of the other conspiraﬁors, or
tive offenses subsequently commit

: d
to distinguish renunciation from il of tlllese and h:zv:h?eszt; !
uncertainty by applying the same 'terimlr'xolong a;)rllem o
tests interchangeably. The time limitation pro oS s
with in subsection (6) (See also Code § 1.(')';7}(1))'ndereconspir-
sibility of evidence problem is niot dealt‘w; thz e o Tty

¥ 'nin
but under the laws and rules govern he '
i;yévidence. Liability for subsequently comomxt,ted offenses is
dealt with under Code § 7 079. Under § 7.070, ko
iminally r i r the condu
# ¥ is criminally responsible for ¢
anoﬁlgf I\i{;:elzr: . . . (2) either before or du?éng.t::
commission of an offense, he aids orlagr?is; tzosirll m?;ting
; . . . nn ,
mpts to aid such other person in pla .
zi aitemf)ting to commit the offen?e‘) bH](:wev;e’xL';3 a'.: f«,;};g‘:
i i efore
is not so respongible if . . c; !
]sion of the offense he abandons his purpos;a} an%i egswzi
timely warning to the law enforcement GULROTY o o
otherwise makes proper effort to prevent the. commy :
of the of fense.” { Emphasis added).

. M n-
Thus, liability for a substantive offense as.an %czzm;)g;it;ato
not be predicated solely on the fact of having fbe e
a conspiracy 1o commit that offgnse, but mus
by the tests for liability under Code § 7.070.

The traditional rule coneerning rengnmaﬁmn anlcz feoffﬁﬁ eg;);
4is striet and inflexible; since fche offenée is ?otmpt st
agreement, no subsequent actan can exonelfa eded dnly o
o Offense.t '11‘? i_S posniz;?lzrﬁlns?&fdigi:;ﬂy undesirable
act of agreement itseli 1s co ' o pend]

indicative of the actor's danger ousne‘ss.to W ) )
zs\zx(xlcil:?oi)s in spite.of subsequent. renuncxat}or} ?Oci Zce:';lg&l’;y
defeat the purposes 1<l)f "che1 Fo;x:;;l;a;){éwg]lgsa;s b iped
supportable, especially in light ¢ g A o con-
ception in.Code § 7.070. ’l‘h%s J.u gme(rlx h n’ogaﬁve .
siderations: that the renunclat}on.tgn s tone ‘ feme
¥ ridences individual dangerousness;
Eﬁi gtfxepl‘:\‘? Ossheoz}llgtpigigge a means of encouraging persons to
desist from carrying out criminal designs. " e
The restrictions in subsection (5)' are consmterrlrt;u\;r; o
purposes of conspiracy. First, the circumstances

iati o ‘iminal purpose. Second, -
fest renunciation of the actor's criminal purp

jati the
he must take action sufficient to prevent clonssurxz.r:pa;cll.;li glfl the
imi jecti i iracy involve
criminal objective. Since consp nvol . oy be
i ‘ X the objective.will.gen
rime by more than one per son, ve-wil o
;ursued despite renunciation by one conspirator, and the
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tion accordingly requires for renunciation that the actor
thwart the success of the conspiracy. This is an added reason
for allowing renunciation, for the evil thwarted is potentially
greater because of the plurality of aectors. The means re-

* quired to thwart the success of the conspiracy will vary from
case to case and a specific rule would be unworkable, Timely
notification of law enforcement authorities will hormally suf-
fice, and this is in accord with Code § 7.070., Notification of
the authorities which fails to thwart the success of the con-
spiracy because not timely or because of failure on their part
will not be sufficient under subsection (5) but will commence
the running of the period of limitations under subsection (6)
(b). In tue case of the criminal mastermind who formulated
all the plans of the conspiracy and then proclaimed his renun-
ciation, the naked renunciation would be inzufficient under
subsection (5) to avoid liability. To sucecessfully renounce, he
must thwart the success of the conspiracy.

The issue of renunciation is not in the case unless some evi-
dence that the defendant did renounce his criminal purpose
and took preventive action is admitted. The state then would

have the burden of proving that the defendant did not effec-
tively renounce his eriminal purpose.

Subsection (6) defines the duration of a conspiracy for the
purpose of determining the application of the period of limita-
tions. (6)(a) covers termination as to all parties. The lead-
ing case recognizing conspiracy as a continuing offense is
United States v, Kissel, 218 U.S, 601, 31 S.Ct. 124, 54 L.Ed.
1168 (1910) which held that “conspiracy continues up to aban-
donment or success.” Missouri cases are in agreement. State
v. Chernick, 280 S.W.2d 56 (Mo.1955) (abandonment and
frustration); State v. Mangiaracina, 350 S.W.2d 796 (Mo.
1961). Abandonment by all the parties is usually presumed
if neither the defendant nor anyone with whom he conspired
does any overt act in pursuance of the conspiracy during the
applicable period of limitations, measured from the date of the
agreement. For the purpose of the period of limitations,
the conspiracy may also terminate by success—the commissio::
of the offense or offenses which were its objectives.

Subsection (6)(b) governs abandonment of the agreement
by an individual conspirator, which commences the running of
the period of limitations as to him. This is recognized in Mis-
souri, see State v, Bailey, 383 S.W.2d 781 (Mo.1964), and in
virtually all American jurisdictions, see Hyde v, United States,
225 U.S. 847, 32 8.Ct. 798, 56 L.Ed. 1114 (1912).

Subsection (7) isbased on Michigan Revised Code § 1020(2)
(Final Draft 1967). It basically provides for the merger of
the conspiracy into the conviction for the substantive offense
that was the target of the conspiracy. Nothing in this sub-
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4 PP th
seetion is designed to prohibit the state from charging bo

. et e e A

i
i PART 1V '
: a proving both. It1s ,
iy d a substantive offel.'xse and [ ced 1 ;
O b prevent a person's being convicted and 8% FICE SPECIFIC OFFENSES
onvic . b ‘
 conspiracy when he has been ¢ . he conspir- %
fzﬁz (;?lbs?cantive offense which was the target of t o Chapter 10
. . ‘ E ‘ : s
acys.ubsection (8) makes a major change 'indMisz(r):;?éﬁ; IE:I‘!_ o OFFENSES AGAINST THE PERSON
H i eme ’ ot
S eiating statutes, conspiracy is a MISCEREE T th. Py . )
‘?e{la‘fjﬁ’;i; to one year in prison and a $1_’000 filr?etﬁg ZZme e 10.010 Criminal homicide
is . irac P . e . N .
This section grades the penalty f: lofcf?izs, %he comments b (1) A person commits criminal homicide if he purposely,
manner as was done with ~a3ti$1r;2‘re generally applicable here . knowingly, recklessly or with criminal negligence causes the
applicable ?df‘gi;?:gﬁ;gl; conspiracies with more than oné o death of another person.
Zv];?etc;)irwl/z : Illl such instances, for the f{: rfosfetﬁfe ﬁ;ﬁ%gﬁ ' i (2) Criminal homicide is murder, manslaughter or criminally
X idered is that 0 > o negligent homicide,
the targit Offesgszufoi:;\fioﬁ;l’s target offenses are limited to : ghe
gree, course,

those objectives of the conspiracy as it applies to him. Commant

This section indicates that a homicide with a culpable mental
state is criminal and conversely that a homicide without one
of the culpable mental states is not a crime. Under present
Missouri law, homicides can be either criminal or non-crimin-
al. The non-criminal homicides are those that are justifiable
or excusable. In the Code justification for homicides as well ‘
as other conduct is in a separate chapter, Chapter 8. Under 5
present Missouri law excusable homicides are often termed
“accidental”” This section attempts to do away with that am- :
biguous and confusing term by indicating clearly that a homi-
cide without a culpable mental state is not a erime. Cf. Model
Penal Code § 2.01 and Proposed Texas Code § 19.01.

10.020  Murder _ o
(1) A person commits the crime of murder if :
(a) he knowingly causes the death of another person;

or

L (b) he recklessly causes the death of another person un-

é der circumstances manifesting extreme indifference to the
B value of human life; or

TR

= (c) he commits or attempts to commit any of the fol-
‘ - lowing felonies: arson, rape, sodomy, robbery, burglary ¥
i in the first degree, kidnapping or escape from custody or

. confinement; and in the course of and in the furtherance
= of such felony, or in immediate flight from the commission

or. attempt, he recklessly causes the death of another per-
son; or
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mder Section 7.070(2)

OFFENSES AGAINST THE PErsoN § 10.020

stanti justifi i
o ;éiltir;dd:?iﬁ;i?ﬁabie risk of killing (see Code § 7.020(2)
(o) for dhe el resox}:tof recklessly) with extreme indif.ference
o e Y 11)11 occurs or not is very dangerous and the
‘blameworthy) as Stheagfgio;t}?g ifi:ddin e amoon oxe

. " 0 . . n i

gsi;lti)stgzly 1nf11c1‘:1ng'serious bodily hasrrtrcl) tll{llnlcin aEii‘m b the
ing to kill him but with almost completeri)ndsig?erz;:::

(d) he is criminally responsible 1
for the conduct of another who is committing or attempting
to commit any of the felonies ligted in Subsection (c); and

such other person commits murder as defined in Subsec-
tion (c) and such homicide was reasonably forseeable as &
consequence Of committing or attempting to commit the

felony. x
(2) Murder is a Class A Felony. ' as to whether death vesults; or firi
P where the actor knows ey i !
comment I tent to kill or even halﬁoglstargtﬁresent e Tttt i
P font 0 ¥ ¢ Cm, with almost complete indiffer .
hether death results. Homicides resultgnegefll'gril giecl};

cides which are murder. Sub-

i N econd . .
homicides which are usually uet were murder at comm :
on law. There is language in

gection (1)(a) covers those come Mi )
termed «intentional.” Such - killings under eircumstances A ment Oflssmfl‘l cases that an “intent to kill is an nti
where there are no factors of mitigation or extenuation are S.w.2d 1n5lulder in the second degree,” State v Chessfemm1 ele-
t law and under current criminal code i tentional 3 (Mo.1961). However, the court e ‘fammeak, 343
- onal infliction of serious bodily harm a suffi:ilclarrlx(z g:nlt:.i

This section lists those homi

murder under presen
revisions in other states. The _“reduction” to a lower degree = state for
of criminal homicide when factors of mitigation or extenua- L (Mo 19613 murder. See State v, Washington, 368 S.W
5 : ). However, in that case, the court never s'tat.e;gc;1 tiii

tion are present is covered in Code § 10.030(1) (b). e such was the rul
Present Missouri statutes divide murder into degrees with L brutal be atinglixfdbcut nllerely recounted the facts of a very
intentional killings being first degree if the elements of pre- ; support a finding ofOnc uded the evidence was sufficient to
meditation and deliberation are present, and second degree if ! yecognizing that a rec }flecond' dggree murder, By specifically
deliberation is absent. This and other efforts to distinguish difference to the value i‘}séﬁnmg committed with extreme in
i . u i ; uman life i -der )

are thought out and in “cold = avoids some of the pl’esent'confu];f(fnli ::imfel’]the proposal
clearly recognizes

kbt

between intentional killings which

blood” from those which are impulsive or “gpur of the mo- 1o that some “unintentional” killi

ment” killings have not been successful. The purpose of such i ] can be murder. Such an 1.111ngs gother than felony murder)

classification was to impose a higher penalty for the more L4 killings as always bein approach is better than treating such :
that the deliberate killing i fictitious intent to kill g a lesser offense or manufacturing a .

heinous killing, and it is often true
is more heinous than the impulsive killing. However, some e .
wanton spur of the moment killings display more cruelty and b (C)SUbsections (1)(c) and (d) deal with fel
covers the basic conce ony murder. (1)
pt and (1) (d) deals with felony mur-

disregard for the value of human life than some deliberate i d
Kkillings. By not adopting the premedita P er as a means of finding accessorial liability, Th
. e pl‘esent i
G

tion and deliberation I !
formula, a greater range of penalty is available and the pun- i 1?ilSSouri law, § 559.010 RSMo, lists the feloni

ishment can be based on the cireumstances of the particular L :iape, robbery, burglary or mayf)em” i teh elonies of “arson,
killing, rather than on the sometimes arbitrary factors of pre- 4 . telt statute. The Code alters the list s]‘e lflrSt degree mur-
meditation and deliberation. Premeditation and deliberation "i‘. en out as there will no longer be a se lg: tly.  Mayhem is
(or “cold blood”) are relevant to the penalty to be imposed | Clléne of mayhem. The list retains arssorpia(l atelx denominated
and can be considered in the setting of the penalty; but they ! iz 14.050), rape (see Code § 11.030) I‘Obs};ee‘ Code §§ 14.040
would not be controlling, and would not be elements to be b < .1042;)6?;;[] 14.030) and burglary in the Fizst ?iley (See(, Code §§
roved. ' b § 14.160). Sodom ' gree (see Cod
e s e et i doi & volves the same 01 y (see Code § 11,060) under the Code ine
The section follows that pattern of most revisions i doing - sexual int elements as rape except that it involves devi t-
away with degrees of murder. See Model Penal Cade § 210.2; ! ercourse and has been added t' ; . viate
Proposed Federal Code § 1601;P Illinois gode Céx. 38, § 9-1; { giezaiOde §t 10.110) is a felony which ?nt\‘r};(lav];zt;l }Iégn?ipping

New York Code § 125.25 and Proposed lexas ode § 19.02. \ ger to human life and h l b egree

. . s custody (see C as been added. Escape from

Subsection (1) (b) deals with a type ofdllz;ll::gu it:;a:nhiis I Code § 20 210;)d:15§02£-;3210\3 and }(:scape from confinement (see

Y X - i : o e.such risk
; E . s and h
] scape from custody or confinement can in :Z;]eoe:iz aifled' ~
| uations 1
|

A
i
¢

caused difficulty where murder has been hel
tive standard this subsection describes be g
a misdemeanor. (1)(c) is
. X : so word : ) .
applies only in the felony situations ed to make it clear that it

tent to kill. Bya subjec
an unintentional killing. However, consciously taking a stib-
126 ’
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Subsection (1)(e) basically provides that felony murder is
a form of unintentional homicide and allow

penalty of murder where
during the commission of one of the named felonies. It classi-

fies as murder those killings, whether intentional ov not,

which occur
fied chance of kiiling someone py doing acts dangerous to

human life while committing a serious crime.
makes it clear that felony murder is a form of unintentional
killing and makes it clear that the jury in appropriate circum-
gtances can return a verdict. of guilty of a
criminal homicide. Thus, if the jury found a reckless killing
but also found that no other felony was being committed or
+hat the killing was not in the commission of a felony, they
could still return-a yerdict of guilty of manslaughter.

The felony murder rule, in addition to being a means of
assessing a higher penalty for a killing i
a felony, has become a means of imposing liability for

of another person, T
co-felons guilty for & killing committed by one of them during

the commission of &
rules for accessorial liability: If this approach is to be re-

tained, it should be specifically provided £or, Subsection (1
(d) does this but with a limitation to allow an individual de-
fendant to avoid the murder liability if the killing was not
reasonably foreseeable.

Subsection (2) classifies murder as & Class A Felony.

circumstances that would constitute mur
10.020 (1) (a) or (b) but

PROPOSED CRIMINAL CODE

s for the increased
the homicide is committed recklessly

as a result of the defendant taking an unjusti-

The section

legser degree of

n the commission of
the acts

hat is, the felony murder rule makes all

felony on a basis broader than the usual

10.030 Manslaugﬁter
(1) A person commits the crime of manslaughter if

. (a) He recklesély causes the death of another person; orf

(b) he causes the death of another person under such
der under Section

(i) acts under the influence of extreme emotional
disturbance for which there is & reasonable explana-
tion or excuse. The reasonableness of the explana-
tion or excuse shall be determined from the viewpoint
of an ordinary person in the actor’s situation under the
circumstances as the actor believes them to be; or

(i) at the time of the killing, he pelieves the cir-
cumstances to be such that, if they existed, would jus-
tify the killing under the provisions of Chapter 8 of
this Code, but his belief is unreasonable.
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(2) The defendant shall h
: . ave the burden of injecfi i
sues of extreme emotional disturbance under SubJse(gEcliI:)i t(lll:s (118)-

or belief in circumstanc ; oo
section (b) (ii). es amounting to justification under Sub-

(8) Manslaughter is a Class C Felony.

Comment

P ; . .
s 5};)801')710 esl,éagltw 134}§s?u}:1 statutqry definition of manslaughter,
ret pmcuremené ls‘. Every killing of a human being by thé
ast, Drosurement or culpaple gegligence of another, not herein
A uTrxlilgl' or J'usjclfiable homicide, shall be deemed
manslay mansia ltls‘1§ sxmllar_ to the common law definition
et nansl ﬁxg3 er is a residual category covering those
hormiclces whic ar eh not mt.u'fie'r and those which are non-crim-
ot llines e ) stuc a def{mtxon does not indicate what types
o i 1;:1 rc; ;g;s; al;fsﬁuafl category nor how an intention-
it is not much of a definit?one;f ltitehgfgrllzg marder. In short,

S . ,
- :l;zeg;;o;; gll) (a) d_efmes reckless killings as manslaughter
e neg]ig:nc};”w:;:isetlens withtp]resent Migsouri law. “Culj
; ] :  present law is more t ~dinar
g:ghsg:;c;e \:;mclli‘ is very close to the ‘‘reck]essnesss’}?fl)lf1 t%ledgo?g
e St 429. S gge;;i 340 S.w.2d 716 (Mo.1960) and State \"
indicaﬁng tha;c 2d 762 (Mo:1968), and cases cited therein‘
peioating ha 1(311p::1b1e negligence requires “negligent con:
Cuet o such ;r?(;'fe'si character as to indicate ‘utter indiffer-
o }11 e’ §40 S.W.Zd at 725, or that culpable neg-
enias te mon 'fm ordinary negligence and “must be so great
A ;;17614eck'11?;s or utter d?sre‘gard for human life.”
o e o 3t T M e Qode requires a conscious disregard
bl negli'en ,e’: ! Jss.oum ’c:ftses are not clear whether *cul-
B exge rr::e requires ?ius conscious disregard or wheth-
o Just = e .neghgence is sufficient. It is possible that
killings which would be classified as manslaughter undsr

present law will be erimi: i
poend W e criminally negligent homicide under the

kﬂ?jl:}?t&}%;)& (El) {b) covers .t,hz; situations where an intentional
it m1J:1~der I’SInOt Jl}StlflLib]e will be manslaughter rather
o kil{‘ ( )(b).(l') covers what is often termed “heat of
e atar ings or killings based on “adequate provocation”
recognizedet }.;,: Williams, 442 S.W.2d 61 (Mo.1968), Missoum:
ecognized is as a form of manslaughter but applied a set of
it mis f}? to what could amount to adequate provocation
iy s, e court concluded that since the “heat of pas:
definition of1 ﬁarﬁ?:uz;)lieix?gs::lynht?dud‘lad b fatuiory
etir ; nter, s not an element i
'tl;x}:aee(f];de expressly provides for allowing the jur;ighceoilsl'?e:
ect of extreme emotional upset for which there i 1" "
Mo.Prop.Crim.Code Pamph.—9 129 S
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sonable explanation or exctise on the degree of criminal homi-
cide, It allows for reduction in the grade of the erime (but not
exculpation) if the jury finds that the situation was such that
a reasonable man in the defendant’s situation would have been
extremely upset and consequently that the killing which the de-
fendant committed was attributable in part to the situation and
not entirely to the defendant’s evil disposition. In general the
man who kills while reasonably upset is not as blameworthy as
the man who kills calmly or who is unreasonably upset and
kills, This is the same sort of value judgment the jury could
make under the common law eategory of “heat of passion”.
The Code does not retain the common law language and does
not limit the situations that can amount to “adequate provoca-
tion” as was done prior to the Williams case.

Subsection (1)(b)(ii) provides that an intentional killing

can be manslaughter if the actor honestly but unreasonably
believed he was justified, as, for example, where he honestly
thought he was acting in self-defense, but was unreasonable
in his belief of being in imminent danger of death or serious
bodily harm. Of course, if his belief were reasonable, al-
though mistaken, he would be justified and would be guilty of
no crime. Prior to State v. Williams, Missouri treated the
claim of justification as an all or nothing proposition. That is,
if the justification claim were valid the killing was not erimin-
al and the defendant was acquitted.. If, however, the justifi-
cation claim was not valid, then the killing was murder; unless
the defendant fell within one of the categories for manslaugh-
ter from “heat of passion”. Williams changed this by in effect
allowing the jury fo consider the cirecumstances of the claimed
justification as rembving “malice”. Such a view is more
logical than the priorlaw. A man who intends to kill believing
honestly but mistakenly that he is acting in self-defense is not
as blameworthy as a man who intends to kill knowing he has no
justification. This it true even if the mistake is unreasonable.
This subsection recognizes this but states it movre clearly than
using the terms, “absence of malice”, would.

Subsection (2) places the burden of producing evidence as
fo the presence of the mitigating factors on the defendant, It
leaves the burden of persuasion on the state. This means that
if the only evidence in the case indicates an intentional killing,
and there is nothing in the case to indicate the presence of fac-
tors of mitigation or extenuation, the state is entitled to a
murder instruction ard the court is not obligated to instruct on
manslaughter (see Code § 1.090(2)). This is different from
the implication of State v. Ayers, 470 S.W.2d 534 (Mo.1971),
which seemingly did away with the so-called presumption of
malice from an intentional killing. The implication of Ayers
and Willigms is that an intentional killing which is not justifi-
able (or excusable) is manslaughter and that for it to be mur-
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der t%ze state must prove the addition
certainly trye that, under present 1z
However, the ambiguous nature of

for }xlul‘del'. One such sufficient
tf) kill yvithout factors of mitigation
tion being present, To require the s,t
to have a murder instruction given
1-)1'ov.e‘ a negative (the absence of
justification) in every case even th
the case to indicate that any of these

Under Subsection {3) manslau i
ghter is a Class C Felony, I
Isrlll;xlllilj‘?es]z?ngog}igl :hat'adr;afckless killing under circumstz;lce:
; e 'éme indifference to the valye of human }i
1s murder under § 10.020(1)(b) and a Class A Felony.n hte

Criminally negligent homicide
(1) A person commit

(2) Criminally negligent homicide is g Class D Felony

Comment

1 1 ‘ ® 3 [ 1 1'
ow mans augll el»- I or IIIOSt serious Clll!leS, crimina Ileg' 1-
g .
. P q k -

3 1< l p -

from the operation of motoy vehicles,
while criminal negligence does not req
gard of the risk (as recklessness does
qegl_'e_e of culpability than ordinary- neg
lxab}ih’zy.t See Code § 7.020(2)(d). M;
uch statute but w Ssi
oy ould classify some ne

It: should be noted that
uire a conscious disre-
), it requires a higher
ligence as used for tort
ssouri presently has no
gligent killings as man-

10.050 Assault in the first degree

if

(1) A person commits the crime of assault in the first degree

(a) he knowingly causes serious physical injury to an-

other person; or
181

al element of malice. Itis

mental state is the intent
extenuation or justifica-
ate to prove this in order
}yould require the state to
Itigation, extenuation and
ough there was nothing in

s the f:l'ime of criminally negligent homi-
1 negligence causes the death of another

ises most often from killings .
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(b) he attempts to kill or to cause serious physical in-
jury to another person; or

(c) under circumstances manifesting extreme indiffer-
ence to the value of human life he recklessly engages in
conduct which creates a grave risk of death to another per-
son and thereby causes serious physical injury to another

person.

(2) Assault in the first degree is a Class B Felony unless
committed by means of a deadly weapon or dangerous instru-
ment in which case itis a Class A Felony.

Comment

The Code divides assaults into three degrees. Thig is simi-
lar to present Missouri law which in general divides assaults
into felonious assaults with malice, § 559.180 RSMo; felonious
asgault without malice, § 559.190; and common assault, § 559.~
220.

This section covers the most serious types of assaults. It

covers not only the infliction of serious physical injury but also
the attempt to inflict serious physical injury and grades both
at the same level. This is an exception to the general approach
for attempts where the attempted offense is the next lower
classification of crime. The present felonious assault stat-
utes do not distinguish between causing injury and attempting
to cause injury and the Code maintains that approach. The
assault crimes are graded, as are the homicide offenses, pri-
marily according to the mental state of the actor. In addition,
the assault crimes are graded according to the degree of in-
jury and whether or not a deadly weapon or dangerous instru-
ment was used, The Code does not specificaily provide for
such crimes as assault with intent to rape, assault with intent
to rob, ete. Such crimes are adequately covered by attempted
rape, attempted robbery, ete. With the broadening of the con-
cept of attempt (See Code § 9.010 and comments) there is no
need for separate duplicative assault erimes.

Subsection (1) (c) deals with situations of reckless conduct
that would be murder if death resulted (see Code § 10.020(1)
(b)). Where death does not result, it should still be a serious
erime and is made so here where serious physical injury re-
sults.

Subsection (2) makes assault in the first degree a Class B
Felony, However, where a deadly weapon or dangerous in-
strument is used, it is a Class A Felony, making such assaults
of equal gravity as murder.

Note: the definitions of physical injury, serious physical in-
jury, deadly weapon, and dangerous instrument are found in
the general definitions section of Chapter 1.
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10.060  Assault in the second degree

(1) A person commit ¥ .
gree if its the erime of assault in the second de-
(a) he knowingly causes or attempts to cause physical

injury to another pers
; on by means
dangerous instrument; or of & deadly wespon oF

c) he i
N 1d(y)or cazllltst:mptﬁ to kill or to cause serious physical in-
s serious physical injury under circumstances

that would constit : !
fion 10,050, bat ute assault in the first degree under Sec-

disggllzr ;:I’zzeugier l’clltlehixg}fluence of extreme emotional
: > which there is a
B o reasonable explana-
. e reasonableness of th ] i
or excuse shall be determi B et of
: ermined from the vi i
an ordinary person i e e
n the actor’s situati
n ion under th
clit § :
cumstances as the p:ior believes them to be; or

(ii) at the time of the a i
.act, he helieves the ci -
]i;cﬁ;lnces t'o'be 'su.ch that, if they existed, would ;;cs:zl};}y
provigio(;lls mffhccﬁmg serious physical injury under the
0 apter i i i
provisions of pter 8 of this Code, but his belief is

24
N ésu)OszﬁtS:;eenixfﬁshalll g.aze f;)he burden of injecting the is-
‘ f extreme onal disturbance under Subsecti i
or belief in ci-cumstances amounting to justifica‘c;:)):‘t1 Ezcgd(g

(c) (ii).

(8) Assault in the second degree is a Class D Felony

Comment

Sal’f;}tus ;:c;t;u;nl :gvgrs t.he loweyr classifications of felonious as
. raded using the same factor fir : i
sault, and treats the causi teal Inin B en e
: ! ng o6f physical injury and att
;ﬁs:gf cl\zlil?se p}-myswal injury as the same grade of :1?512.
o félol{ioJ:S::sl‘l lﬁW, }% 55’1 215 RSMo, provides for a categor);
] . ault where the victim is a poli ffi '
a provision is not needed and is so % logical tn o
: ; s somewhat illogical in { i
singles out one group of victi e aes et
: ims and for them mak
;\}rl:gc;s:zu?tmlsden;eanor into a felony, This does nsts, IVTY?:IE
s on police officers are not crimin
. X al. It sh
i:if:oihif t;ndel the Code an attack upon anyone with aoclilégd?fr
veap: » dangerous instrument is a fel i i
tion of serious physical inj A e e
ysieal injury upon anyone, Th
N . " ‘- . . Y . ‘ e C
provides for eriminal liability for interfering with arrgg:s 1123
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interfering with arrest can, under certain circumstances, be a
felony. See Code § 21.160.

Subsection (1) (e) provides for a reduction in the grgde of
assault where there are extenuating and mitigating circum-
tances. The approach is the same as provided in § 10.030(1) -
(b) in the homicide offenses.

Subsection (8), provides that assault in the second degree is
a Class D Felony‘. This corresponds to the present penalty for
felonious assault without malice, § 559.190 RSMo.

10.070  Assaultin the third degree
(1) A person commits the crime of assault in the third de-
gree if .
(a) he attempts to cause or recklessly causes physical
injury to another person; or
(b) with crimihal negligence he causes physical injury
to another person by means of a deadly weapon or dangerous
instrument; or
(c) he purposely places another person in apprehension
of immediate physical injury; or
(d) he recklessly engages in conduct which creates a
grave risk of death or serious physical injury to another
person; or
(e) he knowingly causes physical contact with another
person knowing the other person will regard the contact
as offensive or provocative.
(2) Assault in the third degree is a Class A Misdemean_or'un-
less committed under Subsection (1) (e) in which case it is a

Class C Misdemeanor.
Com ment

This section deals with assaults that are misdemeanors. It
continues the grading {ised in first and second degree assaul_ts.
Subsection (a) covers the infliction of and the attempt to'in-
flict physical injury. A crime defined in terms of recklfess-
ness is also committed if the actor acts purposely or knowing-
ly (see Code § 7 .030(3)) sothis subsection also covers purpose-
ly and knowingly inflicting physical injury. It also provides
for the same penalty for the attempt as for the completed of-
fense.

Subsection (b) is the only section providing punishment for
assault based on criminal negligence and applies only when a
deadly weapon or dangerous instrument; is used,

Subsection (c¢) makes it clear that delibera,!:ely frightgni{xg
a person is a crime. There is a split of authority among juris-
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dictions as to whether such conduct is a crime or only a tort.
N: early all (perhaps all) of the new codes include such a provi-
sion, Some define this as a separate offense ¢alled “men-
acing”,

Subsection (d) also has its equivalent in nearly all (perhaps
all) of the new codes. in some it is a separate offense called
“reckless endangerment’. If a person engages in reckless con-
duct and death results, he will be guilty of either murder or
manslaughter depending on the presence of “extreme indif-
ference to the value of human life”. If the person engages in
the same conduct but no one is killed, but someone is injured,
h.e will be guilty of some degree of assault, This subseation
simply covers the situation where he acts with the same degree
of recklesspess as regards human life but through ne fault of
3{115, no one is injured, In most erimes dafined in terms of caus-
ing a 1:esult such as death or physical injury if the actor fails
to‘ achieve the result he will be guilty of a lesser degree of
crime by virtue of the attempted crimes, However, crimes de-
fined in terms of recklessly causing a result cannot he *“at-
tempted” and so a special section is needed to fill this gap.

With the exception of subsection (e) the assaulf crimes do
pot cover a simple offensive touching but require physieal in-
jury (or the attempt to cause physical injury), Subsection (e)
makeb} offensive touching a minor erime. While it is open to
questx.on whether the criminal law should deal with these, such
a sectx_on has advantages. It allows for official intervention in-
toa sx‘tuation which could expand into one of physical danger,
a?(? gives the offende nerson the opportunity tc call for of-
ficial protection. ~. .te offensive touchings are covered by
Code § 11.120 in the sex offenses chapter but not all touchings
of a sexual nature are covered by that section,

10.080  Consent as a defense

(1) When conduct is charged to constitute an offense because

it causes or threatens physical injury, consent to that conduct
or to the infliction of the injury is a defense only if

(a) the physical injury consented to or threatened by
the conduct is not serious physical injury; or

4 (b) the conduet and the harm are reasonably foreseeable
hazards of

(i) the victim’s occupation or profession; or

(ii) joint participation in a lawful athletic confest
or competitive sport; or
(e) the consent establishes a justification for the con-
duct under Chapter 8 of this Code.
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(2) The defendant shall have the burden of injecting the is-
sue of consent.

Comment

Because some physical injuries are qot crlmmalT 111:‘_ cm:;
sented to, & gection dealing with c.onsent is n-eede.d.' 1§Ss§0t
tion allows consent as'a defense if the Qh}{sxcal injury 1 jot
gerious. Where serious physical injury 1is involved conselg. s
a defense is limited to the gituations cqverec.l b3f §ubts.ec 1oec_
(1) (b) and (¢). The major area under t%xe ]ust1f19a 11o.n '?1 !
tions will be medical treatment where gerious physical 11] 'y
can lawfully be consented to.

10.090 Harassment . 4
(1) A person commits - the crime of lyarassment if for the
purpose of frightening or disturbing another person, he
(a) communicé,tes in writing or by telephone a threat to
commit any felony; oY . . "
(b) makes a telephone call or communicates in . writing
and uses offensively coarse language; O
(c) makesa {elephone call anonymously; O
(d) makes repeated telephone calls.
(2) Harassment is a Class A Misdemeanor.
‘ : . comment .
This is basically the same as § 1619 of the ?roposed Feéiefagl
Code and covers substantially the conduct mclut%ed ul"{ e; 1?
563.910 RSMo. 1t is-broader than the present Mfs‘soun ita'-
ute in that it also covers communication by. \jﬂ_’ltmg. b 1fs
difficult to find a more precise or better defl}lltlon than oé
fensively coarse,language” used in subsethqn (1) (b) an‘
while these terms are of a general nature, it 1s felt they are

adequate and when considered with the mental state riaqu;re%
for the crime give sufficient warning of the type of conduc

prohibited.

10.100 Lack of consent in kidnapping apd crimes involving
restraint ‘ : .
(1) It is an element of the offenses described. in Sections

i + that the confinement,
110 through 10.180 of this Chapter :
;r(l)ovement or restraint be committed without the consent of

the victim. .
(2) Lack of consent results from
(a) forcible compulsion, or
-(b) incapacity to consent. : .
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(3) A person is deemed incapable of consent if he is
(a) less than 14 years old, or
(b) incapacitated.

Comment

“Forcible compulsion” and “Incapacitated” are defined in
the general definitions section of Chapter 1. The section adds
the age factor as to consent in crimes involving confinement,
movement and restraint.

10.110 Kidnapping

(1) A person commits the crime of kidnapping if he unlaw-
fully removes another without his consent from the place where
he is found or unlawfully confines another without his consent
for a substantial period, for the purpose of

(a) holding that person for ransom or reward, or for
any other act to be performed or not performed for the re-
turn or release of that person; or

(b) using the person as a shield or as a hostage; or

(c) interfering with ‘the performance of any govern-
mental or political function; or

(d) facilitating the commission of any f:lony or flight
thereafter; or

(e) inflicting physical irijury on or terrorizing the vic-
tim or another.

(2) Kidnapping is a Class A Felony unless committed under
Subsections (1) (d) or (1) (e) in which case it is a Class B Felony.

Comment

This section is based on the Model Penal Code § 212.1 which
algo is the basis for the kidnapping sections in nearly all the
current revisions. The section lists those factors which make
the movement or confinement of a person a gerious crime.

Kidnapping is designed to cover those situations where the
confinement or movement of a person without his consent in-
volves a high risk of injury or death, or where it creates a
harm (including the terror of the vietim) that is not adequate-
ly covered by ancther offe . Subsections (1)(a), (b) and
(e) clearly involve these types of situations and the confine-
ment or movement for these purposes will not necessarily in-
volve the commission of another offense.. Kidnapping is not
meant to cover the confinement or movement. which is merely
incidental to the commission of another offense. For example,
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many robberies will involve temporary confinement or move-
ment for a short distance (as when the victim is made to move
to another part of a room). To take such incidental confine-
ment or movement and punish it as kidnapping would be mak-
ing two crimes out of what is basically one offense. In these
situations the movement or confinement does not add any
additional danger to what is already present from the crime of
robbery, and there is mo purpose served by punishing this
movement or confinement as the very serious offense of kid-
napping. If, however, the robber forces the victim to accom-
pany him as an aid in his escape, this movement creates a harm
substantially different from that involved in the robbery and it
is the type of harm normally associated with the crime of kid-
napping and therefore is a proper basis for the separate of-
fense of kidnapping. How much movement or confinement is
needed as a proper basis for kidnapping cannot be defined
precisely as it will vary according to the circumstances. If the
defendant has as his purpose the using of the victim as a
shield, or holding him for ransom, then almost any movement
or confinement should suffice. Removing the victim from his
place of residence or business should suffice for any of the list-
ed purposes. Beyond this, all that can be clear is that the con-
finement or movement should be considerably more than that
which is merely incidental to the commission of another of-
fense. A confinement or movement which is incidental to the
other offense is not kidnapping. However, if such confine-
ment or movement, of itself, exposes the victim to a risk of
serious physical injury, it would fall under the offense of
felonious restraint in Code § 10.120.

., For present law, see’§ 559.280 RSMo, Kidnapping for ran-
som; and § 559.240 RSMo, Kidnapping. The Code sections on
kidnapping and velated offenses cover the same matters
covered in present Missouri law but avoid the use of old lan-
guage, “seize, confine, inveigle, decoy or kidnap”, and set out
the purposes of the confinement with more precision.

Subsection (2) states that kidnapping under the provisions
of subsections (1)(a), (b) or (¢) is a Class A Felony, and un-
der (1)(d) and (e), it is a Class B Felony. Kidnapping under
subsections (1) (d) and (e) will nearly always involve the com-
migsion of an additional offense.

10.120 Felonious restraint ' ,
(1) A person commits the crime of felonious restraint if he
knowingly resfrains another unlawfully and without consent
so as to interfere substantially with his liberty and exposes
him to a substantial risk of serious physical injury.
(2) Felonious restraint is a Class C Felony.
138
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Comment

' This section provides for a felony conviction for substantial
1nte.rferfance with liberty that creates a substantial risk of
serious injury but which does not fall within kidnapping under
Code § 10.110. It should be noted that the actor will not be .
guilty under this section (or under false imprisonment under
Code § 10.130) if the victim consents or if the actor believed
he was authorized by law to restrain the victim. However,
these will not necessarily prevent prosecution under some
S)t}‘ler provision of the Code.” For example, if serious physieal
injury results, neither consent nor an unreasonable belief of
authority will prevent an assault conviction. Kidnapping and
the related offenses are one area where mistake as to law
(legal authority to confine or seize) can negative the mental
element needed for the crimes, This is no change in present
law. If mistake of law could not negative the guilt, then every
arrest without legal authority by a police officer would be kid-
napping or a related erime.

10. 130 False imprisonment

(1)' A person commits the crime of false imprisonment if he
know1ng]y restrains another unlawfully and without consent
so as to interfere substantially with his liberty.

"(2) False imprispnment is a Class A Misdemeanor.

Commaent

This section is new and provides for misdemeanor punish-
ment for substantial interferences with liberty, The next sec-

tioq attempts to limit its application in the “child custody” sit-
uation,

10.140 Defenses to false imprisonment

(1') A person does not commit false iinprisonment under
Sect.lon 10.130 if the person restrained is a child under the age
of eighteen and

(a) a parent, guardian or other person responsible for
the general supervision of the child’s welfare has consented
to the restraint; or ' ‘

(b) the actor is a relative of the child, and

(i) the actor’s sole purpose is to assume control ‘of
the child; and

(ii) the child is not taken out of the State of Mis-
souri.
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(2) For the purpose of this Section, “relative” means a par-
ent or stepparent, ancestor, sibling, uncle or aunt, including an
adoptive relative of the same degree through marriage or
adoption. '

(3) The defendant shall have the burden of injecting the is-
sue of a defense under this Section,

Comment

This section allows for restraint of children under the age
of 18 in certain situations. False imprisonment under Code §
10.130 requires that the restraint be unlawful and thus that
section does not apply when the restraint is authorized by law.
Subsection (1)(a) makes it clear that false imprisonment also
does not apply when a person who is responsible for the child’s
welfare consents to the restraint. Where such person does
consent there is no need for a crime. This section does not
limit who may lawfully restrain a child but simply indicates
that in some situations the consent for restraint can be given
by a parent or other person responsible for the child’s welfare.
and such person’s consent is effective even if the child does
not consent, or is too young to be able fo consent. This section
obviously does not apply to any situation that would be kid-
napping under Code § 10.110, nor does it apply if the person
restrained is exposed to a substantial risk of serious physical
injury which would be felonious restraint under Code § 10.120.

Subsection (1) (b) deals with a different problem. Its pur-
pose is to keep so far as possible the child custody disputes
out of the criminal courts. This subsection simply provides
that restraint of a child under 18 is not false imprisonment if
it is by a relative who is only assuming control of the child and
who does not take the child out of the state. A relative, which:
in some ways is a broader category than person responsible
for the child’s welfare, who takes a child under those circum-
stances ought not be punished simply for that.  As long as the
child is not taken out of the state, the proper court should be
able to resolve the custody matter. It should be noted that this
subsection also will not provide any defense if the child is ex-
posed to a substantial risk of serious harm.  Code § 10.150
covers taking a child in violation of a court order.

10.150 Intérference with custody

(1) A person commits the crime of interference with custody
if, knowing that he has no legal right to do so, he takes or en-
tices from lawful custodx any person entrusted by order of a
court to the custody of another person or institution.

(2) Interference with custody is a Class A Misdemeanor.
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Comment

This covers persons who are in custody of another by virtue
of a court order, It is not limited to children, but would, of

' course, make it criminal to take or entice a child from the law-

ful custody of another where that custody is the result of a
court order, ‘
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Chapter 11
SEXUAL OFFENSES

11.010  Chapter definitions

(1) “Sexual intercourse” means any penetration, howeve1:
slight, of the female sex organ by the male sex organ, whether
or not an emission results.

(2) “Deviate sexual intercourse” means any sexual act mt
volving the genitals of one person and the mouth, tongue or
anus of another person. | .

(3) “Sexual contact” means any touching of the genitals or
anus of any person, or the breast of any female person, or any
such touching through the clothing, for the purpose of arousing
or gratifying sexual desire of any person.

n and woman living together as man and wife are
“m(:r)riﬁl’}n:o each other for the purposes of t_his Chapter, re-
gardless of the legal status of their 1'e1a’§1onsh1p. Spouse‘s 1.1v-
ing apart pursuant to a judgment of nullity or lega'l 'sepalatjcmx‘l
are not married to each other for the purposes of this Chapter.

Comment

Much of this section is based on New York Per}al Law §
130.00; Michigan Revised Criminal Code § 2301 (Final Draft
1967) ; the proposed Texas Penal Code § 21.01 et seq. (197(;:‘)'5
and the proposed California Criminal C.oc%e.§ 900 (Staff Dlaf
1972), all of which have general definitions for sexual of-
fenses. 1 .

tion (1) gives the ordinary common law meaning
ths lﬁiﬁﬁ “sex(ua).l gintercourse.” Penetration, hovyever slight
(entry into the labia), is sufficiex}t. Penetration may be
shown by circumstantial evidence, slight, proof 9f actual pene-
tration is sufficient, and emission is not required. State v.
Ivey, 303 S.W.2d 585 (Mo.1957).

Subsection (2) defines “deviate sexual intercourse”, aban(;
doning the ambiguous and outmoded 1anguage o?‘? § 563.2?
RSMo, the “detestable and abominable c1:1me against nature,
committed with mankind or with beast, vs:uth the sexual organs
or with the mouth.” ~Actual penetration into the bf)dy X}eed not
be proved as now required by § 546.330 RSMo which fixed the
standard for both rape and sodomy.

Subsection (3) is based on Model Penal Code § 213.f1 an.d
Proposed California Code § 900(c). Inadyertent tox}chmg. is
not “sexual contact”, nor are unusual fetishes not ‘involving
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the gexual areas listed in the definition. See however Code §
10.070(1) (e) covering offensive physical contact. “Sexual
contact” may involve fondling through garments. The defini-
tion is intended to cover and is broad enough to cover the

SEXUAL OFFENSES

.. situation of an actor causing another person to touch him, in

addition to the usual situation of the actor touching the
victim’s sexual areas.

Subsection (4) is based on Model Penal Code § 218.6(2) and
proposed California Criminal Code § 900(f). If a man and
woman live together as man and wife, even in a state that does
not recognize common law marriage for other purposes, the
woman should not be heard to complain that she was raped
or subjected to sexual abuse on a particular occasion. The last
sentence restricts the marital exclusion to spouses living to-
gether or, though living separately, who are not doing so pur-
suant to any judgment of nullity or legal separation.

The terms “Incapacitated” and “Forecible compulsion’ which
are used in this chapter are defined in the general definitions
section of Chapter 1.

“Incapacitated” means that physical or mental condition,
temporary or permanent, in which a person is uncon-
scious, unable to appraise the nature of his conduet, or un-
able to communicate unwillingness to an act. A person is
not “incapacitated” with respect to an act committed upon
him if he became unconscious, unable to appraise the
nature of his conduct, or unable to communicate unwill-
ingness to an act, after consent_ing to the act.
Incapacitation deals with the ability to consent and could be
covered by separate definitions of being “mentally defective”,
“mentally incapacitated” or “physically helpless”. However,
separate terms are not needed so long as one term is sufficient
for use in grading offénses, One who is “mentally defective”
or “mentally incapacitated” is unable to appraise or appreciate
the nature of his conduct and thus is unable to consent or re-
fuse to consent. The unconscious or “physically helpless” per-
son also is unable to consent or refuse to consent. The second
sentence was added to cover the situation where the vietim _
“passes out”. A person who thus becomes “incapacitated” af-
ter consenting to a sexual act should not be heard to complain
that he was incapacitated at the time of the act.

“Forecible compulsion” means either (a) physical force
that overcomes reasonable resistance, or (b) a threat, ex-
press or implied, that places a person in reasonable fear of
death, serious physical injury or kidnapping of himself
. or another person.
§ 559.260 RSMo presently defines rape in terms of “forcibly
ravishing any woman” without defining “forcible”. Actual
force is not necessary for the crime of rape in Missouri nor in
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most states, since threats of violence should be recognize;l 1;1
iieu of force and resistance to show tha’t there was a sex?t’xsa2 a12
sault on the victim. See State v. Cunmngham, 100 Mo. 19é4)
S.W. 376 (1889) ; Statev. Adams, 380 S.W.Zc! 362 (Moi)1 )
“i?{easonable resistance” is such resis‘canl(zle t::15 ;s 1i§alslo&a“; ;ix;t
i S
» all the circumstances; €. 9., it would be foolish iy
1(3;3 1t}?e utmost” in the face,of a threat of death1 ortserlo'ui 'gv):’lgr;lld
' i i ble to resis
iniury. A person who is physically una X
%?31 xgtegted by this definition, since und:r the cuc:hrxalrsltz.:;{:;sl
£t )
could not reasonably be expested to put up mor ok
?:s;stance. The definition includes threats putting the victim

in reasonable fear of death, serious physical injtlxrt)f or kid-
napping of another person, e. g., an escort, or a relative.

11.020 Mistake as to incapacity or age
(1) Mistake as to incapacity.

(a) Whenever in this Chapter the cri¥nina1ity of c’(.mduc.t
depends upon 2a victim’s being incapamtate@, no crime 11
committed if the actor believed that t.he. vietim, w:sdnzo
incapacitated and believed that the vietim consente
the act. ‘ L

den of injecting

b) The defendant shall ha\je the bur :
thé i)ssue of belief as to capacity and consent under Sub

section (1) (a).

(2) Mistake as to age.

(2) Whenever in this Chapter the criminality‘ sz ct?llcslu;ig
depends upon a child’s being under the age of 1 ,114 ® 10
defense that the defendant believed the childtobe 14 ¥

older. .
01d($ Whenever in this Chapter the criminah'.cy of c;m;(:u::;
depends upon a child’s being 14 or 15 years of ?o%e,\ ]; s an
affirmative defense that the defendant reasonably be
that the child was 16 years old or older.

Comment

This section sets out the special rules for mistake as to 11n:
capacity and age in the sexual offenses aglod(,lz;s tou::‘}ile:g.ti S
isi 7.0 wo -
ts, the general provision of Qode §

g;;n The effect of this section is to change the mental state
required for these elements. ’ .
Subsection (1) in effect requires knowle(_ige of. mcapaﬁ.l {1
for guilt.” This is consistent with present Mlsss_ou}'1 law whic i
requires the state to prove not only that the v1c?1m was ‘u:ic.a
pacitated, because of mental disease, of consenting to o; ‘ 1s1;
senting from the act, but also that the defendant knew of suc
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incapacity or that he intended to have carnal knowledge by
force, if necessary, regardless of consent, The leading case is
State v. Warren, 232 Mo, 185, 134 S.W. 522 (1911), and the

law is summarized in State v. Robinson, 345 Mo. 897, 136 S.W.
. 2d 1008 (1940).

Subsection (2) provides for absolute liability as to the ele-

ment of age when the age is less than 14, That is, if the child
is under the age of 14, the defendant's belief (whether reason-
able or unreasonable) as to the age is irrelevant. However,
where the age element is 14 or 15 years, a reasonable mistake
can be a defense. The subsection is based on Model Penal
Code § 218.6(1) and Federal Criminal Code § 1648(1) (Study
Draft) and is a form of compromise betwecn the striet liability
majority view that reasonable belief that the victim was older
than a particular age is no defense and the minority view that
reasonable mistake of fact as to age is a defense in statutory
rape cases. Missouri currently follows the majority view,
State v. Houx, 109 Mo. 654, 19 S.W. 35 (1892). The leading
case on the minority view is People v. Hernandez, 39 Cal.Rptr.
361, 393 P.2d 673 (1964). Since Missouri cases require the
state to prove the defendant knew of mental incapacity of the
vietim (codified in subsection (1)), it seems inconsistent not
to permit at least an affirmative defense as to mistake of age
where the age in question is 14 and above. The Model Penal
Code and the Federal Criminal Code provisions recommend 10
as the critical age below which this defense would mnot be
available. The Code here adopts the age of 14 or above, as it
is here that a person could reasonably believe someone to be
16 or older. European law has long held that mistake of fact
as to age is a defense to statutory rape.. See, e. g.. Danish
Criminal Codeé of 1958 §§ 222-23; German Penal Code of 1871
§ 182; French Penal Code of 1957, § 65; Norwegian P¢nal
Code § 196 (1961); Swedish Penal Code Ch. 18, §§ 7-8.
England recognizes the defense when the actor has inter-
course with a female 13-16 years of age if the actor is un-
der 24, has not previously been charged with a like offense,
and reasonably believes the female to be 16 or over,

11.030 Rape

(1) A person commits the crime of rape if

(a) he has sexual intercourse with another person to
whom he is not married, without that person’s consent by

the use of forcible compulsion; or

(b) he has sexual intercourse with another person who

is less than 12 years old.

(2) Rape is a Class B Felony unless in the course thereof
the actor inflicts serious physical injury on any person or dis-
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plays a deadly
rape is a Class A Felony.

§ 11.030 PROPOSED CRIMINAL CODE

Comment

. Based on New York Revised Penal Law § 130.36 (which
makes all rape in the first degree a class B felony) and Model
Penal Code § 213.1 which recommends aggravation to a first
degree felony if the actor inflicts serious injury upon any-
one. A major defect of the present Missouri statute, § 559.260
RSMo, is that it lumps forcible and statutory rape together

and prescribes punishment of from two years to death under

any circumstances. Since the statute does not distinguish
more serious from less gerious sexual misconduct, the court
and jury now have no legislative guidance to indicate what
penalty a particular type of conduct deserves. See criticism
of this in Hunvald, Criminal Law in Missouri-—The Need for
‘Revision, 29 Mo.L.Rev. 521, 536-537 (1963).

Subsection (1)(a) continues the common law concept of
foreible rape—intercourse by “forcible compulsion”. If the
compulsion is not physical force that overcomes reasonable
resistancs, or a threat that places a person in reasonable fear
of death, serious physical injury or kidnapping, the actor
should not be held guilty of the gerious crime of rape, although
he may be found guilty of a lesser offense, e. ¢., an assault
under Code § 10.060 or § 10.070.

Subsection (1)(b) creates an aggravated form of sexual as-
sault which is included in the rape statuie because of the
very young age of the victim, At common law rape included
unlawful carnal knowledge of a female under 10, with or with-
out her consent. While present Missouri law has only a single
critical age, 16, most states further limit sentencing discre-
tion by fixing the degree of the offense according to the age
group in which the vietim falls.

In accord with the rationale for adopting a classification
system (see comment, Model Penal Code Tent.Draft 4 at 242
(1956)) subsection (2) reserves the severe punishment au-
thorized for Class A Felonies for situations which are the most
brutal or shocking, indicating the most dangerous aberra-
tion of character and threat to public security. If the actor
inflicts serious physical injury or brandishes a deadly weap-
on, he evinces such danger and threat.

It should be noted that & woman can be guilty of rape under
this provision and that the sex of the defendant or victim is
immaterial throughout the Chapter.
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weapon in a threatening manner in which cases i : s L%
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11.040  Sexual assault in the first degree

., 5 . (1‘) A} person commitg the crime of sexual assault in the first
; egree if he has sexual intercourse with another person to whom

he is not married is i i .
ol , who is incapacitated or who is 12 or 13 years

: (2) Sexual assault in the first d i
| : egree is a Class C Fel
| unless in the course thereof the actor. inflicts serious phys(i):;;

- injury on any person or displays a deadly weapon in a threaten-
ing manner, in which cases the crime is a Class B Felony

| Comment

) The label “rapist” is a d i

a o ¢ a damaging one and should not ordin-

o aléhilbe used In the statutory non-consent cases, e. gt‘ whe:'le
t 2.00}1 ly consent-mg,.anfi often fully developed and promiscuous
i ial companion is involved, Therefore, the Code differs

'(clhe ftpproach taken i.n some other codes, 7. e. adopting various
, egrees of rape, while continuing to label the defendant as a

“rapist”, The Code reserve
; s th : : \
! sexual offender. at term for the most heinous

‘ In any prosecution for sexual assault in ir ‘ee, 1
is no defense that the defendant did not knt)}i: fl?ésgsresilneev};z::
un@er 14 years of age, see Code § 11.020(2)(a). However, as
t; incapacitated victims, the burden remains on the state’ to
i st ow knowledgg of the facts or conditions showing incapacita~
b tion once the issue has been raised, see Code § 11.020(1)
h Again the penalty is escalated if aggravating eircumstances
are present. If the defendant’s display of a deadly weapon
in a.thr,eatening manner is found to constitute “forcible ccl:m-
pulsion,” he could be guilty of the Class A Felony of rape under
Code § 11.030 instead of the Cldss B Felony under this section

[ ‘ 11.050  Sexual assaultin the second degree

onc(11<)i A‘L erson cpmrnits the crime of sexual assault in the sec-
egree if, being 17 years old or more, he has sexual inter-

course with another person t i
o whom he is not marri i
14 or 15 years old. Rrvied who %

(2) Sexual assault in the sec i

‘ : ond degree is a Class D Felon

;1;1.1ess in the course thereg)f the actor inflicts serious physiceﬁ
v ] nJ.ury on any person or displays a deadly weapon in a threat-
: ing manner, in which cases the crime is a Class C Felony

Comment

_’L‘:_ This section is applicable to the old

: er defendant, 17 year

f old or morﬁ, who has intercourse with person less thgnaig
years old, “the age of consent”, and who is 14 or 15 years
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old. If the vietim is under 12, such conduct is rape, and if the
vietim is 12 or 13, such conduct is sexual assault in the first
degree, If the defendant is under 17, sexual intercourse with
a person 14 or 15 years old is sexual misconduct under Code
§ 11.090, a Class A Misdemearior. When the age differen-
tial is substantial, indicating that an older person is taking
advantage of a young person, such conduct is made a felony.

Again the aggravating circumstances of serious harm or
displaying a deadly weapon in a threatening manner escalate
the authorized penalties, If the prosecutor chooses to focus
only on the non-sexual aspects of a sexual assault case, he
may charge the defendant under the assault statutes, see
Code §§ 10.050 through 10.070. § 10.050 provides Class A
and B Felony penalties for knowingly causing serious phys-
ical injury. However, under § 10.060 assault in the second
degree recklessly causing serious physical injury is a Class
D Felony. Thus, the young age of the victim and the sexual
nature of the assault enhance the punishment when serious
physical injury is recklessly produced. The penalty is also
enhanced by the .isplay of a deadly weapon in a threatening
manner, {Compare this with Code § 10.070(c).

11.060 Sodomy

(1) A person commits the erime of sodomy if

(a) he has deviate sexual intercourse with another per-
son to whom he is not married, without that person’s con-
sent by the use of forcible compulsion; or

(b) he has deviate sexual intercourse with arother per-
son who is less than 12 years old. '

(2) Sodomy is a Class B Felony unless in the course thereof
the actor inflicts serious physical injury on any person or dis-
plays a deadly weapon, in which cases sodomy is a Class A Felony.

Comment

The provisions of this section correspond with the rape pro-
visiong of Code § 11.030. Present Missouri “sodomy” law
under § 553.230 RSMo prescribes a penalty of two years to
life for any person convicted of the “defestable and abomin-
able crime against nature, committed wi*h mankind or with
beast.” Under this statute the “detestable” act is the crime,
and force, duress, or other lack of consent are immaterial,. A
modern criminal code should distinguish between deviate sex-
ual conduct which is consensual and deviate sexual conduct
which involves aggravating circumstances. The goals of the

148

v

b e

g
[

§ 11,090
Code proposals on sodomy and devi
ate sexual assault are th
same as the goals of the rape and sexual assault provisions?
(1) Protection of the individual from foreible acts.

g g

(3) Protection of the “incapacitated.”

SEXUAL OFFENSES

11.070 Deviate sexual assault in the first degree

(1) A person commits the crim i
) £ person e of deviate sexual assault i
the first degree if he has deviate sexual intercourse with anoth:;

person to whom he is not married o i .
wh . .
12 or 13 years old. » W10 18 incapacitated or who is

(2) Deviate sexual assault i i
. n the first degree is a Class C
i‘zﬁopsf uflless in the course thereof the actor inflicts serious phys-
! Injury on apy pe.rson or displays a deadly weapon in a threat-
ening manner, in which cases the crime is a Class B Felony
Comment

See comment on Code § 11.040
.040, sexual i i
degree, the parallel provigion, e assault in the first

11.080 Deviate sexual assault in the second degree

" e(ls)ec?ngegzgeco?ngit.s the crime of deviate sexual assault in
: € 11, being 17 years old or more he has devi

s.exual 1n'tercourse with another person to Whom’ he is notewat'e

vied who is 14 or 15 years old. e

(2) Deviate sexual assault in th
’ ; e second degree is a Class D
Felony unless in the course thereof the actor inflicts seriius

Comment

See comment on Code § 11.050 i
-0560, sexnal assaul
degree, the parallel provision, ult in the second

11.090 _Sexual misconduct
(1) A person commits the crime of sexual misconduct if

(a) being less than 17 y i
. ‘ years old he has sexual int :
with another person to whom he i i s 14 or
S ‘t 3 3} M 1]
15 peon P not married who is 14 or

(b) he engages in deviate sexual i
intercourse wi N
berson to whom he is not married. With another
(2) Sexual misconduct is a Class A Misdemeanor.,
149
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Comment

This section covers certain fact situations not covered in the
preceding definitions of felony sexual offenses.

The purpose of subsection (1)(a) is to penalize intercourse
between minors where the defendant. is too young to be pun-
ished for sexual assault in the second degree under Code §
11.080. Unlike subsection (1)(b), it is limited to that situa-
tion as there is no general provision in the law punishing
fornication—sexual intercourse between two unmarried per-
goms.

Subsection (1) (b) authorizes punishment for deviate sex-
ual intercourse commitited by unmarried persons, whether
committed with ¢ without consent. Since felony provisions
punishing sodomy and deviate sexual assault parallel the
rape and sexual assault provisions, the primary purpose of
the subsection is to cover all other deviate sexual intercourse,
ineluding deviate sexual interecurse by a person under 17
with a person to whom he is not married who is 14 or 15.
The Committee was closely divided on whether deviate sexual
intercourse between consenting adults in private should be a
crime. It remains a c¢rime under this seetion, unless the
courts ultimately hold the provision unconstitutional as un-
justified governmental interference with the developing right
to sexual privacy. Since Code § 11.010(2) defines deviate
sexual intercourse as any sexual act involving the genitals
of one person and the mouth, tongue or anus of another per-
son, subsection (1){b) also covers male-female intercourse of
thig nature.

No provision on “bestiality” as sexual miseonduct is in-
cluded in the Code. The commentary to § 11-2 of the Illinois
Code expresses the Committee's position.

“The Committee felt . that it is no longer nec-
egsary or desirable to proscribe eriminally unnatural acts
between humans and .animals unless such acts are cov-
ered by disorderly conduct or similar statutes. (Kin-
sey’s studies indicate that when such acts oceur, they are
usually brief, youthful ‘experiments’ rather than part of
a patternn of conduct that either contributes to or con-
stitutes & significant degeneration of the individual in-
volved. Kinsey, Pomeroy, Martin, Sexual Behavior in
the Human Male, (1st ed. 1948) at 667-678.) = Focusing
public attention on the person who happens to be found
in such an act serves no useful social purpose and may
seriously impair the development of the accused to a nor-
mal life.,”
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" any person or displays a deadly weapon in »

degree if he subjects another
to sexual contact, when the
or 13 years old.
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11.100  Sexual abuse in the first degree

(1) A person coinmits the eri

degree if me of sexual abuse in the first

" (a) he subjects another person to whom he is not married

to sexual contact without that ) ’
of forcible compulsion, Derson’s consent by the use

(b) he subjects another pers i
old to sexual contact, person who is less than 12 years

(2) Sexual abuse in the first degr

in the course thereof the actor ee 1s a Class D Felony unless

inflicts serious physical harm on

i : *hreatening m
in which cases the erime is a Class C Felony £ manner,

Comment

Based on New York Revised Penaj 1, .
) . aw § 130.65, thi -
tion corresponds to rape, Code § 11.080, and sodomylsciilce

§ 11.060. Subsection (1)(a) is n
ew,
that such conduct could be puni o s comanan g xtent

While common assault may result fr

the offer thereof, of the kind lik ing
A ely to ca i i
sense of shame or other disf,agreezzty tion resuttinn oo

ame ble emotion resulting f
undue familiarity toward the victim, State v, Higgings 1‘205m2
2

aS.YnVisgeMl (IV:Io.App.1952) such assault will usually be only
: meanor, Thu_s, sexual abuse in the first degree is a
ype: of flggx'avated assault, including protection for ver
y"oung c%uldren against sexual contact, Further aégravatiog
results if the actor inflicts serious physical injury or di
plays a deadly weapon in a threatening manner. =

11.110 Sexual abuse in the second degree

(1) A person commits the crime of sexual abuse in the second

person to whom he is not married
other person is incapacitated or 12

(2)v Sexual abuse in the second degree i's a Class’ A Misde-

meanor unless in the cour
- . urse thereof the actor infli i
physieal injury on an s, Serlous

threatening manner, i

¥ person or displays a deadly weapon in a
n which cases the crime is 5 Class D Felony.

Comment

This section corresponds to sexu i

. : al assault in the first de-
glee and deviate sexual assault in the first degree, sefleSCc?;e
: }? 11.040 and 11.070 and the comments to thoge sections. « If

e actor has sexual contact with another person, not maxrried
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to him, who is incapacitated or 12 or 13 years oid, he should
be punished if the purpose is to arouse or gratify the sexual
_degire. :
Subsection (1) and Code § 11.100(1)(b) replace § 563.160
RS8Mo, “molesting minor with immoral intent” punishable as
a felony or as if it were a misdemeanor. “Sexual contact”
under Code § 11.010(8) is similar to the “indecent or im-
proper liberties” coverage of § 563.160 RSMo, although the
latter terminology seems broader in scope. Code § 11.130, in- .
decent exposure, covers exposing “the person” in the presence
of a minor and punishes such exposure as a misdemeanor
rather than as a felony. See also § 559.860 RSMo, con-
tributing to the delinquency of a child by committing any act
“which would be injurious to the child’s morals or health,”
punishable by a misdemeanor penalty, and Code § 13.050, en-
dangering the welfare of a child.

‘ 11.120  Sexual abuse in the third degree
(1) A person commits the crime of sexual abuse in the third
degree if he subjects ancother person to whom he is not married
to sexual contact without that person’s consent.

(2) Sexual abuse in the third degree is a Class B Misdemeanor
unless in the course thereof the actor displays a deadly weapon
in a threatening manner, in which case the crime is a Class A
Misdemeanor,

Comment

Baged on New York Revised Penal Law § 130.55, this sec-
tion fixes the dividing line between criminal and non-criminal
sexual contact proseribing only non-consensual touching of a
person’s sexual parts, either directly or through clothing, if
done for the purpose of gratifying sexual desire, see Code §
11.010(3).

11.130  1ndecedent exposure .

(1) A person commits the crime of indecent exposure if he
knowingly exposes his genitals under circumstances in which he
knows that his conduct is likely to cause affront or alarm.

(2) Indecent exposure is a Class A Misdemeanor,

Comment

Based on Model Penal Code § 2138.5 which treats all inde-
cent exposure as a misdemeanor. The Model Penal Code limi-
tation, “for the purpose of arousing or gratifying sexual de-
sire of himself or of any person other than his spouse” was
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" misdemeanor. Although some states

SEXUAL OFFENSES § 11.130

eliminated, thug making this section bread enough to cover
", see quel Penal Code § 251.1, Present

.§ 563.160 RSMo. -Section 563.150
eross lewdness or lascivious behavior,

d t = t P f b Tt 2

: ¢ make indecent,
misdem, . exposure
or misdemeanor, the Code makes the offense a C?ass A

Misdemeanor to give j ici
nox judges sufficient sentencin ibili
to-deal with repeat offenders, It should not be fecf;::;?';zlg

retain the ‘felon ;
dren. Y penalty to give adequate protection to chil-
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Chapter 12
PROSTITUTION

12.010  Chapter definitions
(1) “Promoting prostitution.” A person ‘‘promotes prostitu-
tion” if, acting other than as a prostitute or a patron of a prosti-
tute, he knowingly :
(a) causes or aids a person to commit or engage in prosti-
tution; or
(b) progures or solicits patrons for prostitution; or
(c) provides persons Or premises for prostitution pur-
poses; or
(d) operates or assists in the operation of a house of pros-
titution or a prostitution enterprise; or
(e) accepts or receives or agrees to accept or receive some-
thing of value pursuant to an agreement or understanding
with any person whereby he participates or is to participate
in proceeds of prostitution activity; or
(f) engages in any conduct designed to institute, aid or
facilitate an act or enterprise of prostitution.

(2) Prostitution.” A person commits “prostitution” if he en-
gages or offers or agrees to engage in sexual conduct with an-
other person in return for something of value to be received by
the person or by a third person,

(8) “Patronizing prostitution.” A person “patronizes prosti-
tution” if :

(a) pursuant toa prior understanding, he gives something -

of value to another person as compensation for that person
or a third person having engaged in sexual conduct with him
or with another; or

(b) he gives or agrees to give something of value to an-
other person on an understanding that in return therefor
that person or a third person will engage in sexual conduct
with him or with another; or

(¢) he solicits or requests another person to engage in
sexual conduct with him or with another, or to secure a
third person to engage in sexual conduct with him or with
another, in return for something of value. ,
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[{{3
(4) ““Sexual conduct” occurs when there is

(a) “sexual intercourse” i
se” which means an i
* e "
however slight, of the female sex or ashpiy
Owever Sent, nal x organ by the male sex or-
.gan, whether or not an emission results; or

33 : :

t(b') (}eylate sexual infercourse” which means any sexual
:c involving the genitals of one person and the mouth
ongue or anus of another person; or ,

‘(c) “se:fual contact” which means any touching, manual
g;hgthzrms? Oft 1;che anus or genitals of one perso’n by an
r, done for the purpose of arousing or gratifyi ]
desire of either party. B or gratifying sexual

(14 -
an(5z kSomet'hmg of ve_llue” means any money or property, or
y token, obJ ect or article exchangeable for money or prope;‘ty

Comment

tio‘ﬁ: ;Itl E}}:: bgarybh.ng thipt'el' (see Chapter 17), the defini-
ctitin thegmnlng of .,hls' c.hapter lay the foundation for
o p‘reséengt pfgt;?ﬁry ptrc;:vismns. Like the gambling laws,
_ : n statutes are prolix and over ifi
In one basic section, § 563.010 RSMo, there ¢ nine dit.
‘ : . ) e are n -
\f:}llfcrllftl}(lmds of conduct specifically labelled “panderilr?:” dflofr
et e nllaafldirer may be fined or sentenced to not less than
bwo nor §05123 ;11an five years in prison. No distinction is
force or intimi;lat?or?efggeglgglgl'avateddpandering e
. rdinary pandering i i
sgas;f)tn or encouragement to becorsrrlepan i?llr?ag;:elr;},ozlivllgisgegé
gi.os ;hutmn' One m.ust examine §§ 563.020 to 563.070 to
n ose factors which cause the penalty for pandering to b
enhanced to maximums of 10 and 20 years ne e

ateSsubsec’cion (1). defines “promoting prostitution” and cre-
than?: new t'c'arxr}’mology which includes but is much broader
than pz;gdenng . The definition is based on New York Penal
o e§S “a%‘}asécl') and (tZ) combined. . New York separately
1 ing prostitution” and “profiti y i
t s ) Lio: profiting from prosti-
: 1111;10& O.mSubsetc.t;,clogl (1’) (e) is based on the New York “grofit-
prostitution” - definition. A per “ i
from: prostitution” b i . e e 1o
i y accepting or receiving or agreei
ost1tuf . r agreeing t
iicﬁiz gllsi eczl‘ve somdethlng of value pursuant to an agréergenz
'standing under which he partici i partici
un : : pates or is to partici-
g:}(iig in 'the proceeds of prostitution activity, is a persI())n v:r(llllo
4 ;narll.y could be shown to be engaging “in con
pi‘lics' defsmned'to _institute, aid or facilitate an act. or. enter:
pmoef 0 prostltutlo-n,” subsection (1) (f). Howéver even if
pro s‘hoflghe.latter is lacking in a particular case, thé défend-
o jc;u‘ . not escape punishment as a prostitution promoter.
ork recognizes this and authorizes the same punish:
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ment for pérsons who “advance prostitution” and who “profit
from prostitution.”

The one term, “promoting prostitution,” eliminates the
need for separate statutes on procuring, pimping, transport-
ing for purposes of prostitution, keeping a house of prostitu-
tion or leasing premises for such activity, profiting from
prostitution, and includes any other “conduct designed to in-
stitute, aid or facilitate an act or enterprise of prostitution”
as well as “profiting from prostitution.” As in the case of
the historical distinctions drawn between larceny, stealing by
deceit, embezzlement and false pretenses, which no longer
have criminological significance in Missouri, the statutory
distinction between “advancing” and “profitifig” from prosti-
tution has no significance.

Note that subsection (1) excludes prostitutes and patrons
because their conduct is specifically covered in Code §§ 12.020
and 12.030.

Subsection (1)(e) is consistent with § 563.040° RSMo,
knowingly accepting “any money or other valuable thing, with-
out consideration, from the proceeds of the earnings of any
woman engaged in prostitution.” Under present Missouri
law a person who participates in proceeds of prostitution ac-
tivity by virtue of an agreement or understanding that he
will do so acts “without consideration,” State v. Harris, 396
S.W.2d 585 (Mo0.1965). Thus a storekeeper or physician who
sells goods or renders services to a prostitute is not guilty
even though he knows the source of earnings, but any person
who furnishes goods or services in return for all or a per-
centage of the woman's earnings under an agreement which
continues her in prostitution activity, and in which the
amount to be received has no relation to the value of the

goods or services, would be guilty under § 563.040 and would -

be “promoting prostitution.”

Subsection (2) defines “prostitution” to mean engaging or
agreeing or offering to engage in sexual conduct with
another person in return for something of value. The defi-
nition covers commercial sexual conduct. As with most re-
vised codes it does so without regard to the sex of the par-
ticipants. Under present Missouri law only females can en-
gage in prostitution. The Code covers both heterosexual and
homosexual activity. Note that the definition covers solicita-
tion and that under it an act of sexual conduct (defined in
subsection (4)) need not be completed in order to find prosti-
tution. -However, the offer or agreement to engage in sexual
conduct must be in return for “something of value” (defined
in subsection (5)). '

Subsection (3) defines “patronizing prostitution” which is
made an offense under Code § 12.030. See comments follow-
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in thig respect, covers any perso
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ing that section for the
criminal, ~

jnt?;?:l?ﬁtl?'n ‘(‘4) Eiefines “sexual conduct” to include “sexual
intex T}?e-’ . d‘evxate sexual intercourse” angd “sexual con-
fac ;ieﬁnite.se eu‘r‘xs are also defined in Code § 11.010 but there
e erini ;o$e§§les?xy£¥ contact” is slightly different Since
; wnereal imfection is not limited to se 1 inter
course or deviate sexual intercourse, the definition);l;a}‘slgt?;;

conduct”, essent; initi ; .
et ) ial to the definition of prostitution, is not so

mciaibsiitim? (5) defines “something of value” to mean
able i{{; . mI(’)lnoepert?f, or any token, objsct or article exchaﬁge-
dealing with ¥ Or property. Cf. definition in Code § 18.010
Ty 4 ith gambling, Under § 563.040 RSMo a person i
tg};l.l ty,, if he knowingly receives person 1s
sic;:itiﬁiom:fls woman engaged in prostitution, without con.
moting pr.°st1't lft{?fthllzg gf value” is used in defining “pro-
“ n” (subsection (1)), “prostitution’
section (2)) and “patronizing prost;ituti(mg ey (ob-

reasons why such conduct ig made

prostitution,

12.020 Prostitution

(1) A person commits
an act of prostitution.

(2) Prostitution isaClass B Misdemeanor.

the crime of prostitution if he pé’rforms

Comment

- Based on New York Revised Pena] Law § 2
. - . > 3 § 30.
ivl[lxé:h;{gannewsed Criminal Code § 6201 (Fi§nal Dggft(119966?)’
entucky Penal Code § 3105 (Final Draft 1971)
Present Missouri law o ‘
563.010 to 563.140 RSMo

not deal directly with prostitution itself as g crime,

563 080, entitled “Camping or travelin Section

g in city or near high-
may be used against prosti-

h probably unconstitutional
n who “shall be engaged in
167
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any unlawful calling whatever,” and any person “found loiter-
ing around houses of ill fame . . . without visible means
of support.”” This would seem to include prostitutes as va-
grants, although there are no cases so holding. There are
Missouri cases defining “prostitution’”, e. g., St. Louis v.
Wyatt, 189 S.W.2d 129 (St.L.App.1945) but the prosecutions
were usually brought under municipal ordinances.

Although there are some arguments for legalizing prostitu-
tion, there is also medical evidence available indicating this
would promote widespread venereal infection. Infected pros-
titutes show no signs of infection during the incubation pe-
riod of syphilis {10 to 90 days) or gonorrhea (8 to 5 days)
and could infect hundreds of people before the disease was de-
tected by regular medical examinations. Model Penal Code
comment, Tent.Draft No. 9 at 173 (1959). Primarily because
of the medical data, the Model Penal Code follows the tradi-
tional policy of repressing commercial sexunal activity.

12.030 Patronizing prostitution

(1) A person commits the crime of patronizing prostitution
if he patronizes prostitution.

(2) Patronizing prostitution is a Class C Misdemeanor,

Comment

Based on New York Revised Penal Law § 230.05 (1967)
and Michigan Revised Criminal Code § 6205 (Final Draft
1967). This provision would be new to Missouri law. The

- Model Penal Code and the revised Illinois and Wisconsin codes
also include the patronizing offense.

There are good reasons for having this offense. Most im-
portant is the argument that dual proscription should aid in
curtailing prostitution and in reducing venereal disease.
Police who conduct a raid on a house of prostitution should
not be required to distinguish between the patron and the
prostitute; both should be subject to arrest and prosecution.
It is also arguable that it is unjust to punish the prostitute
alone. The Michigan drafters provided that the patron should
be subject to the same punishment as the prostitute. How-
ever, it is doubtful if juries, judges and prosecutors (or the
public) would wish to impose as severe a penalty on the
patren. Having an available charge for the patron may fa-
cilitate his cooperation with the prosecuting authorities.

12.040 Prostitution and patronizing prostitution: no defense

In any prosecution for prostitution or patrohizing a prostitute,

the sex of the two parties or prospective parties to the sexual
158 '
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conduct engaged in, conte

it is no defense that mplated or solicited is immaterial, and

(1) both persons were of the same sex; or

(2) the person who recej
o . -
something of voun 1,1 Ixr\::d, agreed to receive or solicited

le and the person who
9, 3 a ‘
agreed or offered to give something of value was a %el‘;;g

Comment

23;’;‘111(1)5 ?fgiél’io)n is 1fien_t1'ca1 to New York Revised Penal Law §
onh': , G . CTladxt}onally the term “prostitute” included
oo 8 e;.‘ ?de§ 12.020(1) uses the term, “person”, and
ey e Vrvl.terpleted to cover both homosexual and he’tero-
a2 ity. However, this provision makes it crystal

at the basie prostitution statutes cover situations in

which a male ig hired b
Y a female, a mal
by a female, as well as a femala {Jy ;n ?nilzy # male, & Zemale

12.050 Promoting prostitution in the first degree
(1_) A person commits the crime of
the first degree if he knowingly
(a) promotes prostitution b i
' 10 ¥ compellin ¥ :
into, engage n, or remain in prostitution ; fra peran b enter
(b) nromotes prostitution
years old,
2) “Compelling” includes
(a) the useof forcible compulsion.

(b) the use of a drug or intoxicating substance to ren-

1 s ] 1 E [ ]1- } . i ' 1 4

promoting prostitution in

of a person less than sixteen

(e) withholding or thre i i
: : atening to withhold danger
s ;11 Ugs or a narcotic from a drug dependent person sevous
A “drug dependent ” i '
Person” is a person who is usin -
gerous drugs or a narcotie and who is in a state of ‘psycii((i:a:)lr

Physical dependence or both arisi
arising fr
stance on a continuing basis. § from fhe use of that sub-

(4) Promoti sttt 3 )
Felony, oting prostitution in the first degree is a Class B

Comment

Based on New York Revised Pe

Bas : : nal Law § 230.30 (196
‘l}gchlgan Revised .Cmminal Code § 6221 (Final Dlgaft iz)él’?)d

orcible compulsion” ig defined in the general definiti(ms.
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The definition of “drug dependent
person” is the same as § 195.500(2) RSMo 1971 Supp.
There are many Missouri statutes replaced by this and the

section of Chapter 1.

next two sections, the other two degrees of this crime. Cur-
rently Missouri has a eonglomerate of overlapping and repeti-
tive statutes covering various types of “promoting prostitu-
tion"” activity which authorize severe felony punishments in
most instances, Most of these provisions are found in §§
563.010 to 563.140 RSMo. However, there are some incon-
sistent and overlapping misdemeanor provisions found in §§
563.630 and 563.640 which should be compared with §§ 563.-
010, 563.040, 563.080, 563.100, 563.110 and 563,120, all of
which provide felony penalties for the proscribed conduct.

This section covers the threat and force aspects of § 563.010
RSMo and includes age as an aggravating factor, see § 563.-
020 RSMo. Merely procuring women for a house of prosti-
tution by inducement, persuasion, or promises, unless under
the age of consent, is not the type of aggravated conduct
calling for Class B Felony punishment. - Such conduct is cov-
ered by Code § 12.060, promoting prostitution in the second
degree,

The proposed penalty under this section is greater than the
five year maximum for such conduct under § 563.010 but
less than the twenty year maximum for forcing a wife into a
house of prostitution. The Class B Felony penalty makes the
punishment for forcible prostitution consistent with the basic
punishment for rape in the first degree under Code § 11.030.

Subsection (1) (a) includes “entering in” and “remaining in"”
prostitution as well as “engaging in’. “Enter into” covers
the case in which a person has been compelled, to enter a house
of prostitution or prostitution enterprise, but in which no
prostitution has been engaged in by that person. “Remain
in"” covers the case of a prostitute who would like to leave
prostitution, but who is:compelled to remain a prostitute,

The age of 16 was chosen as the dividing line in subsection
(1)(b) because that is the “age of consent” in the Sexual
Offenses Chapter.  See Code § 11.050.

Subsection (2) was added to define the types of compul-
sion that are sufficient for this offense. The common prac-
tice of using drugs to secure or keep a prostitute is treated
the same as use of forcible compulsion. The definition of
drug dependent person does not include alcoholics; there is
not the same degree of compulsion produced by a threat to
withhold alcohol which is legally available.

160

aging, supervigj volli
ciatigﬁ WI;tthostlllllgl:Scoztlholhng O owning, either alone or in asso
- ouse of ituti A
business or r & _ brostitution or a prostityt:
e prostitot.TPrise nvolving prostitution activtte b iR
more prostitutes, n activity by two or
(2) Promotin

11 T s . .
Felony, g prostitution in the Second degree is a Clags C

the prostitution of promoti
; er ; otin
spectively. person less than 19 ang 20 years old, reg—‘

There are many othey Mi .
might S L vissourt felony provisi
reags;on;e ;Vzl eg ;’éaﬂ(‘)’s SECtlf)I} that were o)r’niftec;’ lt?;?:ir;'cgt?st
chzracter into"pro‘stit-ug%nel;t;iillégszg gl;;n oL Drevious chaste
under 18 s e . y permitti
forms of ?rg?rf:;i Or remain in houses of prostitutigg fe’i‘nlf;::
12.070, the resid oln vl be Class D Felonies under Code §
§ 563.090, providing v Other sections not included ar
bawdy house witlipg o o AT maximum for setting u )
theater city hall 1‘n 100 yards of a chureh, schoo] libr p‘ 2
years I;laximum rzzlf:;;r;};iu;eé o §t563'070’ PI'OVic,Iinrr : 1238
place t . ansporting a wom ot
Similar congues noi e state for the purpose of Z?oiif't?ﬁ%’;e
five yeay maximu?nO nvolving transportation carries only ‘a:
from the earnin Lénder ; 563.010.  Simply receiving mone
tion, is now an ags oL a prostitute, without lawfy] consider d
an extreme 20 yeifiﬁiié’ffuf:m under § 563.046, which has
Code comments, Tent,Draft Ntln. 3(3:1? llfgfigg t(hlegl;g;d.el Pensl

th S

mgs:ngf solicit, for prostitutes generally do. so foy
has Iitf’;le .i Itn?ch {ugher penalty for soliciting for ga;):l
enables )1 itication. Its practical significance i that it
fenses thosecutors to charge some PmDs with lesser of

or to zecept pleas to | 0t

more serious oneg,” 0 ‘esser offenses after charging

New Yor \ .

tuteg frorl:l ggst;egu:'id’ . l;IEna]ty for soliciting for prosti
ars, which stili gi o

Mo.PropCrim.Cade Pamph.—13 161 Il glves the brosecutor g

At e
p R RO

S

e




PROPOSED. CRIMINAL CODE

§ 12.060

d bargaining posi . .
g:l% participating in the earm-n.cja of a pxé):de
ighed by up to 5 years in prison. See
12.010(1) (e)-

ioi ier the Code, receiving money
o e titute may be pun-
§ 12.070, and §

i «titution in the third degree
070 Promoting prostitu urd o
12(1? A person commits the crime of promoﬁicl.r{x-‘gtpfgstltutmn in
the third degree if he knowingly promotes.pros itu lb:; s D
(2) Promoting prostitution in the third degree 1

Felony.
Comment

nd
Rased on New York Re\;'i?eg I:lzngl g_éaz\; §(1§;‘%I(1)£0D(r1;i729% s
. . siet Co i 1967
MIChIgallll. iez‘:lsizdisce: lérll;:g A Misdemeanor. Th.e defl_mtlzrtli (1)?1
e V\121((:)10(1) creates terminology that permlt.s this S(ta'vity
gt y tixe entire spectrum of prohibited promotxonal ac lh ; is;
A covi; t this section cannot be violated by a person .zvates
N({tf az;rostitute or a patron unless the personlals:})1 iglyespect
ilo'le g’rostitution of another, Code § 12.‘010(1).” n e tor 18
'e lt'tutes and patrons are like the playfars in o ) o
P 1mbiin;£ who are not guilty of promoting %a;n nxa 1gpart e
gﬁ'ftaor seco’nd degree, unless they have an additio

a commercial gambling venture.

12.080 Prostitution houses deemed public nuisances

building or other structure regularly used for

(1) Any room, hibited by this Chapter is 2

any unlawful prostitution activity pro

public nuisance. o ‘ e .
( r eneral, circuit attorney ‘ :

& attmﬁfgti%n to all eriminal sanctions, Pr osecute a suit

torney ooy, B ain the nuisance. 1If the court finds that the own-

in equity to enjoin tne ) . w or had reason to be-
er of the room, building o structare y for unlawful

i X i d regularl
i the premises were being use or | g
llcfzgti}i:}:l?i;on ac*?ivity, the court may o?der that theu;l);e$;s;sd e
?&t’ be occupied or used for such period as the co
mine, not to exceed one year.  stioers, agents, o
'sons, including OWners, l.essces, rs, o
(E’ ) ;‘:‘}L&e&i;ees, aiding or facilitating :sucb a nulsaufilcteh ir;a:rn o
madesdefendahts in any suit to enjoin the nmsa.ncg,taxl;i e
gla ijoined from engaging in any unlaw:t‘ultpms itu
e e * .
ithi surisdiction of the court.
anywhere within the juris : .
(4) Appeals shall be allowed from the judgment of
in other civil actions.
= 162

he court

oo i e

PROSTITUTION § 12.090

Comment

This is a simplified version of §§ 563.130 and 563.140 RSMo.
It also includes the penalty provision of § 563.365(3) to pre-
vent landlords from allowing their premises to be used for
prostitution activities. Some revizions include a separate
offense entitled “permitting prostitution” to deal with the
person who knowingly permits his premises to be used for
prostitution purposes and fails to make reasonable efforts to
abate that use, FE. g, Kentucky Penal Code § 3120 (Final
Draft 1971) (Class B Misdemeanor). The section generally

follows the same approach taken in Code § 18.090 on public
gambling nuisances,

“Structure” in subsection (1) should be broadly construed
to include structures such as mobile homes.

Subsecticn (3) is based on the last sentence of § 563.140(1)
with the added provision that individuals may be enjoined from
engaging in unlawful prostitution activities anywhere with-
in the jurisdiction of the court. Thus if an owner of one
building declared a nunisance were to permit prostitution in
another building controlled by him, he would ks in contempt of
court under such an in personam injunction.

The procedural steps which should be covbred by the Rules
of Civil Procedure are not included here.

The prosecutor does not have to establish that the possessor
knew his premises were being used regularly for unlawful
prostitution activities to deprive him of the use of his prem-
ises. If the owner should have known of the regular use of
his premises for prostitution, he may lose the use nf the prem-
ises for up to one year for failing to abate the huisance. A
prosecutor could provide a basis for showing knowledge or that
the landlord should have known of the prostitution by giving
written notice to the landlord, This should be sufficient to
get most landlords to abate the nuisance in view of the pos-
sible penalty if it is not abated.

The requirement that premises be “regularly” used for un-
lawful prostitution is based on the definition of bawdyhouse,
excluding premises that are not frequented, 7. e., used a num-
ber of times for prostitution purposes. ‘“Any unlawful pros-
titution activity” includes regular use of premises by one per-

son for prostitution and use for either heterosexual or homo-
sexual prostitution.

12.090 Preemption and standardization

The legislature by enacting this Chapter intends to preempt
any other regulation of the area covered by felony Sections
12,050 through 12.070, to promote state-wide control of prostitu-
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tion, and to standardize laws that governmental subdivisions may
adopt in other areas covered by this Chapter. No governmentai
subdivision may enact or enforce a law that makes any conduct in
the area covered by Sections 12.050 through 12.070 subject to 2
criminal or civil penalty or sanction of any kind. Cities an

towns may enact and enforce laws prohibiting and penalizing con=
duct subject to criminal or civil penalties or sanctions under oth-
er provisions of this Chapter, but the provigions of such laws
shall be the same and the authorized penalties or sanctions under
such laws shall not be greater than those of this Chapter. Cities
and towns may also enact and enforce laws prohibiting and penal-
izing public golicitation of sexual conduct, whether or not the
offer to engage in sexual conduct is in return for gsomething of

value, and health laws to prevent the spread of venereal diseases.

PROPOSED CRIMINAL CODE

comment

Once the state adopts 2 comprehensive get of statutes cover-
ing the prostitution field in order to promote gtate-wide con-
trol of prostitution, total preemption of the field would be fea-
sible. Cf. the preemption provision in the Chapter on gam-
pling. Haowever, the Committee felt that total preemption
would be undesirable in the area of prostitution.

Under this section cities and towns are not permitted to

enact and enforce laws in the area covered by the felony pro-

visions of this chapter. However, they may enact and en-

force laws prohibiting and penalizing any other conduct sub-

ject to eriminal or civil sanctions under other praytsions of

this chapter. E. g., 4 city may feel that state enforcement of

the laws against p‘rostitution is inadequate to provide suffi-

cient local controi of the problem, As a result the city may

enact an ordinance proscribing prostitution and patronizing

prostitution, with authorized penalties not greater than the
Class B and © Misdemeanor penalties provided in Code §8 12.-
020 and 12.030. The city could not take an inconsistent ap-
proach, &. G+ deciding to punish prostitution but not patron-
izing prostitution, or deciding to define or punish the of-
fenses more severely. A city might choose to adopt Code § 12.-
080, giving the city attorney authority to sue to enjoin pros-
titution houses.

The Committee pelieves that cities and towns should be
given additional authority to prohibit and penalize public sol-
jcitation of gexual conduct and to enact health ordinances to
prevent the spread of venereal diseases. Since the prostitute
or pimp who golicits in public seldom Vmentions money at the
time of the golicitation, 2 city might decide to eliminate the
usual “in return for something of value” prostitution element,
replacing it with-a 'prohibition of public solicitation in order o0
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12. ay syege
100 Responsibilities of prosecuting attorneys and attor

ney general

and prose-

Comment

Based i
prosecutigrgl i tgg:?.(ilf) RSMo, this section makes it clear that
O e rneys hav.e a duty to enforce the civil pro-
visions of bod t§ 12:0§0 in addition to their normal duty to
enfoxce ¢ y state criminal laws. ~The exp_erience'in Pulaski
y involving the area around Fort Leonard Wooduilailsilr:s1

ne t 414 y urren

dut . : .

nuigaiggs augl ority to bring civil suits to enjoin prostitution

general s;)ecia(; attempf} should be made to give the attorne
gl authority to prosecute prostitution offenssesy
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Chapter 13
OFFENSES AGAINST THE FAMILY

13.010 Bigamy
1) Married person. A married person commits th
pigamy if he
(a) purports to contract another marriage; oY
(b) cohabité in this State after a bigamous marriage in
another jurisdiction.
(2) A married person does not commit bigamy if, at the time
of the subsequent marriage ceremony, he reasonably pelieves that

he is legally eligible to remarry.
(38) The defendant shall have the purden of injecting the issue
of reasonable pelief of eligibility to remarry. '
(4) Other party to bigamous marriage. An unmarried person
commits the crime of bigamy if he
(a) purports {o contract marriage knowing that the other
person is married; or
(b) cohabits in this State after a bigamous marriage in
another jurisdiction.
(5) Bigamy isa Class A Misdemeanor.

e crime of

comment

Based on several revisions; including Kentucky Penal Code
§ 3305 (Final Draft 1971, Michigan Revised Criminal Code
§ 7001 (Final Draft 1967) anu Model Penal Code § 230.1.

§ 563.170 RSMo speaks of a “person having a husband or
wife living, who shall marry another.” . The Code changes this
to a “married person” who “purports to contract” a subse-
quent marriage (which would be void under Missouri law).
This is intended to include persons who underwent 2 previous
void marriage. 1t is possible to purport to contract a marriage
which in legal effect is a nullity and then to purport to con-
tract a second marriage under circumstances where the actor
demonstrates by his behavior a dangerous disposition to plural
marriage, unless he comes within the reasonable belief excep-
tion of subsection (2). In State v. Wilson, 312 Mo. 84, 278
S.W. 679 (1925), 2 defendant escape conviction in a “pyigamy”’
situation. He was able to show that the alleged prior marriage,
relied upon to support the charge, ©as itseif bigamous and
void because of an even earlier marriage exiziing at the time,
but later dissolved by divorce. Under § 451.030 RSMo, all
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bigamous marriages ar i
; e void unless the former
Eg:ab::;l 1')11e\$ously dissolved. This fact has appare:;:?;lliigs
ased se er Sat t1mes to defeat bigamy prosecutions in Missouri
. ¢., State v. Hare, 331 Mo. 707, 56 S.w.ad 141 (1932) '

in i
meSn ta(;e ;:L;l;:e;f:l?nb Fl) doe§ n9t expressly prescribe a culpable
sy Jeaow igamy, it is sufficient if the person acts
pu st'ate’s reow1.r{gly or recklessly. See Code § 7.030(2). A
e amy Statq::me t.hat t}}e defendant act “knowingly” and
D e : e ‘t.alllcmg this approach can be simpler in form.
e in’ . ; loull'l _ as never recognized that just a good faith
be &t knowgled e 1g1b11}ty to remarry (which would negative
e D, 1 3g: ée%;urement) as a defense. State v. Trainer,
B & that ; 32 W. 528 (1911). The Trainer decision sug-
B e th ;nse of reasonable mistake might be recog-
belief” except;log;. : S?‘ic}z,gt?l Cotn %ins - expl‘ess e
have interpreted the present bril:a?n}; stf:g:,ltelghssoun decisions

" i‘;:sflf:iogn e(Z)hadopts the view of a growing number of
eaally oligible ::’) ;)n élfllsyrgasonabéebbasis for believing himself

aty ene ‘marry does not become a criminal is
Eséllioi}utffhgmagrlage. The Mpdel Penal Code § 23'0.11?;(;22&1::
hen it is aakl)l 1‘d;)es not require that the belief be reasonable
 inority os'et'le that the spouse is dead. This is clearly
2 is basefi) 1 1;\?“- The. compromise approach of subsection
o s Q{l .Iodel Pen?.l Code § 230.1(1)(d), applying it
e ad Allnc .Udmg cases in which there is a belief the spouse
e val'idit sofmch%ded are cases in which there is doubt as to
foreign dizogce: ('igvmf‘ge or annulment. Since the validity of

£ is often open to i
makes 3 ) question, the laym
(5?1 c?: :Sgﬁggiia;tgbrg?tage for which he has reasonai;lea;rovgﬁg
ished. ined a legal opinion) should not be pun-
Although the Model P
g’ M enal Code drafters rej i

of cohabiting within the state after a bigamougiﬁii;h;ea;ge

out the state, the Code retai i isi
o s 120 oMo, ode retains thls provision which is found

Subsection (4) deals wi
_ ith the unmarried per
ingly marries a married e at the
m: person, Most states require £
?gli‘rslaslgfed person.know that the other party is &12111161&:;1 a:ithe
® tl lcul.t to fl.xld"out the other party’s status.” It is ,ne s
=l n};arc;;%e;fy this hibility as under Code § 7.070(2) (¢) c’:}:.
TSOn W yithi 5
bt would not fall within normal accessorial lia-
The penal‘ty for bi
i gamy was reduced to-th i
a ‘ | o-the Cl
er;;anox level, as recommended by Model Penal Cgsz ?2%;?
e “prolonged absence” defens i ’ ‘ 80
e available under §
%) and (2) RSMo was omitted. Under § 563.18(1)(§2)533£11eg‘0
sent spouse continually remains outside the Unitég
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States for seven years, remarriage is not bigamous even if the
missing spouse is known to be alive. Whether the spouie
is beyond the seas or missing seven ye_ars and not known “o
be alive, § 563.180 now in effect authorizes what could be call-

ed an “informal divoree”. As the Model Penal Code comment,
Tent. Draft No. 4 at 224, puts it, “To Freat absence ‘as a
justification for ignoring the marriage.ls prol?ably a}n an-
achronism appropriate for a time when it was }mposmble to
obtain a divorce by judicial decree, or on a basis o.ther tlllan
adultery. This is not the situation today.’t If.the (.ilvorce aYv
is not broad enough to permit divorce in .s1tuat10ns.whe1'e
a spbuse has been absent for seven years without 1ettm(g1 ;};}lls
spouse know that he is alive, it would be b?f,ter tc:’ amend the
divorce statute than to promote “informal divorce” by retan;-
ing such provisions in the bigamy sta}’cute. These argl}éneP )
also apply to § £63.180(6) dealing with sentences to life im-

OFFENSES AGAINST THE Famiy § 13.020

220 RSMo presently prohibits marriage, adultery, fornication
and “lewdly and lasciviously” cohabiting between “parents and
children, including grandparents and grandchildren of every
degree, brothers and sisters of the half as well as of the whole
blood, uncles and nieces, aunts and nephews.,” The Code sec-
tion proscribes all the relationships covered by the present
statute and adds some protection for adopted persons against
abuses of parental or other familial influence. ‘““Ancestor or
descendant” in subsection (1)(a) replaces “parents and chil-
dren, including grandparents and grandchildren of every de-
gree” in § 563.220 RSMo and is intended to cover the same re-
lationships, with the addition of such adoptive relationships.
“Deviate sexual intercourse” is added to the types of conduct
prohibited. B

Section 563.220 RSMo makes incest a felony punishable by
imprisonment for up to seven years. Classifying this as a
Class D Felony, punishable by a maximum of five years, pro-

b e IR~ YO S

prisonment. vides an almost equivalent penalty, considering the elimination
; of the three-fourths rule that applies to the sentences of most
1 3020 Incest prison inmates today. In cases where there are aggravating
) . crime of incest if he marries or i circumstances; such as a father’s act upon hig young daughter,
1 A pelson. ‘comrjnlts th((:s in sexual intercourse or deviate or where accompanied by force, the erime would be rape or
purport's to mafly oiltlfgg;egrson he knows to be, with regard to sodomy and punishable as a Class B Felony.
sex.ufll intercourse W - Section 451.020 RSMo makes all marriages between people
legitimacy, blood or adoption; or : within the degrees of consanguinity covered by § 563.220 RS
(a) his ancestor or descendant by blooa o ! ! Mo “absolutely void.” In addition, it makes marriages be- "
(b) his stepchild, while the marriage creating that rela- ki tween first cousins “absolutely void” even though first cousing

tionship exists; or , cannot be prosecuted for incest,
10N ’

(¢) his brother or-sister of the thole or half-blood; or Subsection (1)(c) omits adoptive brothers and sisters in

. th hole blood the list of persons subject to the incest law. If young adop-
(d) his uncle, aunt, nephew or niece of the w ’ o tive brothers and sisters engage in sexual intercourse; they

£ this section: - may still be guilty of sexual misconduct under Code § 11.090,

(2) For purposes 0 and possibly other offenses in the Sexual Offenses Chapter.

‘Uncles and nieces of the half blood were held not to be with-
in the degrees of relationship prohibited by § 568.220." State

(a) “sexual intercourse” means any penetration, however,
slight, of the female sex organ by the male sex organ.

(b) “deviate sexual intercourse” means any act of sexual v. Bartley, 304 Mo, 58, 263 S.W. 95 (1928). Subsection (1)(d) : .
gratification between persons not lawfully married to oille 5l makes thié clear. ? |
another, involving the genitals of one person and the mouth Where only one of the parties to an act of sexual intercourse
or anus of another, - is aware that a relationship exists between the parties which

‘< a Felony. renders the act incestuous, only that party is guilty of incest.
(8) Incest ?S ?‘ Class D Felony -9 State v. BEllis, 74 Mo. 385 (1882). Thus, the Code requires that -

the actor know that he is marrying, cohabiting, or having in-
tercourse with one of the listed relatives, in order to be
guilty of incest.

The Code includes those sexual relationships which present

Comment

' i i SMo, Texas
Based on present Missouri law § 563.220 R )
Penal Code § 25.02 (Final Draft 1970), Model Penal Code §

; ; }67), this section ; o
230‘%’ a'nd I\iﬁzfzﬁg{vizzniti%;‘:lf f2021'51;‘r212 i(r}cif;?offe;sei pro- the clearest hiological risks but also focuses on those where
emphasizes y

| ; i ) . mful interfer- : , there is li}f{élihf d of abuse of parental or other familial in-
fection gﬁ fa{nil.y Sozgf;,?gnbé:ﬁ@viﬁteﬁe?: II'nszction 563.- fluence with- résulting harm to the family and its members.
ence with relations .
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Sexual relationships between parents and their adopted chil-
dren and between a stepparent and a stepchild, while the rela-
tionship. exists, would be as disruptive to the family unit as
would natural parent and child relationships. While adoptive
children and stepchildren should be protected from such rela-
tionships because of the psychological and social consequences,
there is some doubt whether or not the same need would ex-
tend to cases involving adoptive uncles and nieces or to cases
involving uncles and nieces of the half blood.

A single act of intercourse is prohibited behavior. Marriage
within the prohibited degrees is also incest without direct
proof of intercourse. Nothing would be gained by allowing
those married to escape punishment by testifying that they did
not engage in intercourse; such marriages should be deterred
in any event. See comment to Model Penal Code § 207.3, Tent.
Draft No. 4 (1955).

13.030 Abandonment of child

(1) A person commits the crime of abandonment of a child if,
as a parent, guardian or other person legally charged with the
care or custody of a child less than eight years old, he leaves the
child in any place with purpose wholly to abandon it, under cir-
cumstances which may result in serious physical injury, illness or

death.
(2) Abandonment of a child is a Class D Felony.

Comment

Section 559.330. makes it a felony punishable by imprison-
ment up to five years or not less than six months for any fath-
er or mother of a child less than six years old, or any person
to whom the child has been confided, to “expose such child in
a street, field, or other place, with intent to wholly abandon it
. . " Apparently this statute is designed to cover the git-
uation where a person responsible for the well-being of a child
that is too young to fend for itself abandons the child in a situ-
ation where it is probable that life or health of the child could
be endangered. The word “expose” has been held to mean to
turn or cast out, to place or leave in a probably fatal position;
and the rule of ejusdem generis does not apply in construing
§ 559.330. Thus “other places” is not limited in its meaning
to such places ag a “street” or “field”, State v. Eckhardt, 232
Mo. 49, 133 S.W, 321 (1910).

The section i partially based on Michigan Revised Crim-
inal Code § 7030 (Final Draft 1967).. Abandonment is to be
distinguished from nonsupport of a child under 16, presently
covered by §§ 559.353 and 559.356 RSMo. The gravamen of
nonsupport is failure to provide food, clothing, lodging, or
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medical atteﬁtion; ' .
the life or health the gravamen of abandonment is risking

t}fze;?!selves:.. Any efi:ort to set a standard hased on-the ability
0 e particular child to care for himself would render the

statute ver iffi ) ¢
proot. .very difficult 1o enforce because of difficulties of

13.040 Criminal nonsupport

(1) A person commits the ¢rime i '

. Ders mmj of nonsupport if he knowj
??axlls to plOV%de, without good cause, adequate support Whicl}rllgliz
1s legally obligated to provide to his spouse or to his minor child

(2) For purposes of this section :

(a) “Support” means food, clothi i y i
or surgical attentinn od, clo hing, lodging, and medical

(b) “Child” means an. nat ] . .
illegitimate child, ¢ natural or adoptive, legitimate or

(c) “Good cause” includes an i
. ¥ substantial reason why t}
defendant is unable to provide adequate support. Good g;uslz

does not exist if the defendant pur A wat
ability to support, purposely maintains his in-

(3) The defendant shall have th ini
burd : .
of good cause for nonsupport. ¢ burden of injecting the issue

o ’5(4) ]Criminal nonsupport is a Class A Misdemeanor, unless the
: or eave: the §’cate for the purpose of avoiding his obligation
0 support in which case it is a Class D Felony, '

Comment

This section would replace §§ 559.3
: 3563, 559.356 and part of
the vagrancy statute, § 568.340 RSMo. It is based oinexgs

Penal Code § 25.07 (Fi .
559.356 RSMo. (Final Draft 1970) and §§ 559.353 and

Ideally, problems of nonsupport should not be i imi
code at all. The matter of enforcement of al?n‘i;r?yaaflgrgi?f;
support awards ghould, in the abstract, be left to contempt of
;"ourt az'ld the Unlform Reciprocal Enforcement of Support Act

he' object of legislation in this area should be to compel re.
caleitrant persons to fulfill their obligations of care and sup:
gort}; See New York Penal Law § 260.05 Commentar, (1965).
: ue a goal is dlff.mult to achieve by imprisoning such persons

mposition of punishment, particularly a fine opr imprisonment'
can oply frustrate the object of the support statutes by guar,
anteeing that the defendant will be unable to meet hig ob:
ligations. In spite of these arguments against the use of penaiv‘
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§ 13.040 PROPOSED CRIMINAL CODE

sanctions, practical experience has demonstrated that such
sanctions serve a needed function as a deterrent and in Mis-
souri may be the only effective means of dealing with cer-

tain situations,

Although there are effective civil remedies available under
Chapter 452 RSMo in divorce and separate maintenance pro-
ceedings, Missouri is the only state that now holds support
orders to be for the mere payment of money and within the
constitutional prohibition against imprisonment for debt. In
most jurisdictions the most effective means of enforcing sup-
port orders is through contempt proceedings. However, since
1866 and the case of Coughlin v. Ehlert, 39 Mo. 285 (1866),
contempt and imprisonment for failure to comply with an or-
der to pay alimony have been unavailable in Missovr! - In the
Coughlin case the court held that an order to pay uhiziany was
an order for the payment of money only and wenv on to say:
“This was imprisonment for debt only and the commitment
was without authority of law.” This ruling has been extend-
ed to orders to pay child support. Partney v. Partney, 442 S.
W.2d 117 (St.L.App.1969). Other states uniformly hold that
the duty to support a wife and child is a duty imposed by the
marital relation and from which divorce does not exonerate the
husband and father. These courts recognize that the purpose
of the decree is maintenance and that sound public policy re-
quires that families not be left destitute by irresponsible
spouses and parents. Schoenlaub, Use of Contempt Powers in
the Enforcement of Alimony and Support Decrees, 23 J.Mo.Bar
396 (1967). In Missouri alimony and child support payments
are not regarded as a .continuation of the husband’s duty of
support, but rather as damages to compensate the wife and
children for the loss of support.” No question concerning the
restriction of the use of contempt powers in this area has been
squarely presented to the Missouri Supreme Court since
Coughlin, supra. However, all three courts of appeal have
followed the Coughlin decision. Ex ppste Kingsolving, 135 Mo.
App. 631, 116 S.W. 1068 (St.L.App.1909) ; Harrington v. Har-
rington, 233 Mo.App. 390, 121 S.W.2d 291 (X.C.App.1938);
Davis v. Broughton, 382 S.W.2d 219 (Spr.App.1964).

Given the inadeguacy of the present civil enforceément pro-
cedures, the importance of the criminal statute becomes ap-
parent. 1In State v. Davis, 469 3.W.2d 1 (Mo0.1971) the court
held that a prosecution under a eriminal nonsupport statute
was not a proceeding to enforce the terms of a divorce de-
cree and was not a proceeding seeking imprisonment for debt.
The court noted that the criminal nonsupport statute is pred-
icated on the theory that parents have a legal obligation to
provide for-their children, and that a failure to do so without
good cause is an offense against the state. ‘
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Almost all states make it an 1
mos : offense for a fathe ill-
f;xlly fail to support his child under the age of sixtee;.tos‘:rllile
; }?‘tes use the age of eighteen and some the age of majority
thelsa gssc;;;on u'ses.at the word “minor” in subsection (1) If
. majority is later ch i ion wi
not o £ e orrty. 18 changed by law, this section will

The Code provides flexible sentencing al i y
i)ﬁrs.on convicted of nonsupport, Undeﬁ cégzngtggiofgzl) 3:1;!
L ; judge may suspen.d the imposition of sentence and place the
ae endtz;mtf on probation on condition that he pay a ecertain
bn;t-)un of support. 01 he may place the defendant on pro-

ation \&tlth the condition that he be detained in jail durin
nonworking hours under Code § 4.040. f

It should be noted that the secti
ction covers nonsupport of a
spouse. The present statute, § 559.353 RSMo, only covers non-

support for her needy husband Also, § 5

_ . X 59,356 RSMo makes

}llt a f};a.llc:iny for a man to leave the state and then fail t(: support

0;3 c 1. gen, while a2 woman who does this would only be guilty
L a mis emeanor under § 559.353 RSMo, This distinction is

§ }:gl;:gt&i in .§hle Code. However, no attempt is made to

€ civil law which makes a wom ily li
for the support of the children, 7 secondarily liable

The present language of § 559.353 RSMo, “wi

cause"’, .ig included in the section, Subsec%ion’(leé?;l;t;vgigzg
a deflmleon and subsection (8) places the burden of inject-
ing the issue on the defendant. Undey present law the state
must show not only the husband's failure to provide sup-
ggrt, but also hig ability to do so. State v, Akers, 287 S VS’
sl (StL.ADp1956) (interpreting § 559.350, repealed in
defen‘ nability to provide support which is willful is not a
: se. State’v. Arnett, 870 S.W.2d 169 (Spr.App.1956) (in-
-erpl:e'tmg § 509.350, repealed in 1965). Under the secticn
inability to s?pport purposely maintained is not a defense. A
pe.rsgn who_ 1g able to' work but refuses to do ‘so woulci b

criminally liable for nonsupport, as under present law. °

The present statute, § 559.358 RSM
) A . 0, Covers any man or wo-
gllan who “abandons or deserts” his child under sixteen, Si‘rfz?e
Coed eggaxlrgrggg of théa offense is really nonsupport and since
( . provides abando ¥ i
is mot e 22OV nment coverage, this language

- Subsection (2)(a) defines “su » g
X pport” .
now covered by § 559.353 RSMo, © Include everything
Subsection (2)(b) defines “child” as i i Magies
mate or an adopted child, o lnclukdmgk an illegiti-
173
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The Model Penal Code, § 230.5 and the Michigan Revised
Criminal Code § 7035 (Final Draft 1967) limit criminal lia-
bility for nonsuppoxrt to cases of persistent nonsupport. This
is intended to reserve the criminal process until civil remedies
have been tried. Since contempt is unavailable in Missouri
for nonsupport, this limitation is not included in the section.

Suhsection (5) makes nonsupport a Class D Felony if the
offender leaves the state in order to avoid his support obliga-
tion, 'This facilitates extradition and continues the present
law, § 559.856 RSMo, and, in addition, expands it to cover the
out-of-state nonsupport of a spouse. It is not absolutely neces-
sary ‘that out-of-state nonsupport be made a felony in order
to extradite. There is a provision in the Uniform Reciprocal
Enforcement of Support Law, § 454.050 RSMo, which can be
used even if nonsupport is a misdemeanor. However, at pres-

ent, Missouri does not have funds for extradition of nonsup-
porting fathers, and funds may sooner be made available if

the crime is a felony.

13.050 Endangering the welfare of a child
(1) A person commits the crime of endangering the welfare of

a child if
(a) he knowingly acts in a manner that creates a substan-
tial risk to the life, body or health of a child less than seven-

teen years old; or

(b) he knowingly encourages, aids or causes a child less
than seventeen years old to engage in any conduct which
causes or tends to cause the child to come within the provi-
sions of subsections (1) {(¢) or (1) (d) or (2) of Section 211.-

031 RSMo; or 4

K (¢) being a parent, guardian or other person legally
charged withi the care or custody of a child less than seven-
teen years old, he recklessly fails or refuses to exercise rea-
sonable diligence in the care or control of such child to pre-
vent him from coming within the provisions of subsections
(13 (e) or (1) (d) or (2) of Section 211.081 RSMo.

(2) . Endangering a child is a Class A Misdemeanoy,

Comment

Subsection (1)(a) partially takes the place of § 559.346 RS
Mo, mistreatment of children. The present section covers
some conduct which should not be classified as a felony.
Purposely assaulting, beating, wounding or injuring a child
whereby “life shall be endangered or person or health
shall have been injured” may call for the felony
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penalty, However, if a person acts knowingly in a mannept that

- endangers life, body or health of a child, a misdemeanor pen-

gétsirnsg;acr%i ;u:f;?legfr;;d (?oltlie § 18.060 covers the higher crime
Inhuman punishment, - There j
.overlap between this subsection . b6 but the
D | 1 . and the assault statutes b
Sommlttfee believed 1t.was important to have 3 special prglii?i?
lon against endangering the welfare of a child.

Subsection (1) (b) is based on § 0 RSMo, co
» 559-36 y ‘. ]
to delinquency, and partially replaces that section, contributing

Laaul%segzi(;nllo((lé)) (c)Iis new and is based on New York Penal
. . - makes clear that a parent i

or other person legally chay i o or Custods op
) ged with the care or tod

child under 17 must exercise reas i i the e

reasonable diligence in th X

and control of the child to pr i ing & nop.

brol h brevent it from becomin -

iict:g) 0;1 éi;dlqu;:ntkclzhxld within the meaning of § 21% (?3;(8 lg)
) 0. Recklessness in failing to car t h

Sponsibilities is sufficient for criminal liahili o e e

po ; f liability, “R

diligence” requires conformit e Y e
t i X

conduct under the circumstanceﬁ. ? communily standards of

’idTaII\?n toggthe.}r, Subsections (1) (a) through (¢) would pro-

(\) . :hi] c;j:gu:}iam?h a brosder general statute for the protection
1 is provi X

ond paren. RSMO.p ed by the present statutes, §§ 559.340

13.060 Abuse of a child

(1) A person commits the erim
_ Al . e of abuse of a child if -
ingly inflicts cruel and inhuman punishment upon ; c};lgnlow
than seventeen years old. e e

(2) Abuse of a child is a Class D Felony,

Comment

Based on Kansas Stat Ann, § 2
. on Ka . - § 21-3609 (1970) with s -
:;zztxgzg;ﬁc;tlo}?,l 1and § 5569.340 RSMo. Lux)nping al;? s;ai;l-
of children situations together and treati:

]perscins who mistreat children ag felons (Cf. § 559.340 IlinSgMﬁl)l
osf nct;1 1'1?;2 :estg;zy t§o ;ase ;he eriminal process in the protection
dren,  Code 8.050 covers the lesser offense of “en-
gfmgerlflg v.v.elfare" :fmd this section is reserved for ’ghe 2:—
: ix_ne situations calling for greater punishment and for sit-
Sa lons n.ot. adequately covered by other Code provisions
f;;nnei E;1}11.°llct(:ixox1s,tgf cruel and inhuman punishment will algo be.
S under the assault provisions. However, ther ¥
s;)mefl sltuatzpn§ which could come under this secti'on :1113 ﬁzi
ic early be within thg, assault provisions, %, 9., locking a child
Iln tabcloset, or starving a child. Under this séction, it would
Ot be necessary for the state to prove that the child suffered
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13.070 unlawful transactions with a child
(1) A person commits the crime of unlawful transactions
with a child if :

(a) being a pawnbroker, junk dealer, dealer in second-
hand goods, or any employee of such person, he with crim-
inal negligence buys or receives any personal property other
than agricultural products from an unemancipated minor,
unless the child’s custodial parent or guardian has consent-
ed in writing to the transaction; or

(b) he knowingly permits a minor child to enter or re-
main in a place where illegal activity in controlled sub-
stances, as defined in Chapter 195 RSMo, is maintained or
conducted; or

(c) he with criminal negligence sells blasting caps, bulk
gunpowder, or explosives to a child under the age of sev-
enteen, or fireworks as defined in Section 320.110 RSMo
to a child under the age of fourteen, unless the child’s cus-
todial parent or guardian has consented in writing to the
transaction. Criminal negligence as to the age of the child
is rot an element of this crime,

(2) Unlawful transactions with a child is a Class B Misde-

meanor.

Comment

Subsection (1)(a) follows the prohibition of § 563.780
RSMo which is apparently designed to prevent children from
selling or pawning goods of their parents or of disposing un-
wisely of their own goods,

Subsection (1)(b) is new and is based on Michigan Re-
vised Criminal Code § 7045(1)(b) and New York Penal Law
§ 260.20(2).

Subsection (1)(c) is new and is based on Michigan Revised
Criminal Code § 7045(1)(f). No child under 17, the age
when one normally graduates from high school and enters the
labor force, should be permitted to buy explosives withest
parental consent. However, a child 14 or older should ve
permitted, to buy fireworks, or at least a sale to such a child
without parental consent should not be a crime.  The term
“explosives” is not intended to cover ammunition for firve-
arms.

A related prohibition is found in Code § 16.060(1)(b)
which follows § 564.610 RSMo in prohibiting the sale or de-
livery of deadly weapons to a person under 21 without the
written consent of the child’s custodial parent or guardian.
This could have been included here, but was’ placed in the
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weapons chapter for eas
who furnish weapons,

All ‘unlawful transacti i . L
Class B Misdemeanops. ons with a child are classified as

’ The Code omits child
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Chapter 14

RCBBERY, ARSON, BURGLARY AND
RELATED OFFENSES

14.010 Chapter definitions
1) «Forcibly steals.” A person «forcibly steals”, and there-
by commits yobbery, when, in the course of stealing, as defined
in Section 15.030, he uses Or threatens the immediate use of
physical force upon another person for the purpose of
(a) preventing 0¥ overcoming resistance to the taking
of the property or to the retention thereof immediately af-
ter the taking; oY ‘
(b) compelling the owner of such property or another
person to deliver up the property or to engage in other

conduct which aids in the comm1ssion of the theft.

(2) “Inhabitable structura” includes a skip, trailer, sleeping
car, airplane, Or other vehicle or structure ’

(a) where any person lives o¥ carries on business or other
calling; or
~(b) where people assemble for purposes of business,
government, education, religion, entertainment or public
transportation; or '

(e which is used for overnight accommodation of per-

sons. -
Any such vehicle or structure is “inhabitable”’ regardless of
whether a person is actually present.

(3) “of another.” Property is that “of anothex” if any nat-
ural person, corporation, partnership, association, governmenta‘.
‘subdivision or instrumentality, other than the actor, has a pos-
sessory or proprietary interest therein.

4) If a building or structure is dgvided into separately oc-
cupied units, any unit no¥, occupied by the actor is an “inhabit-
able siructure of another”. '

(5) «yital public facility” includes a facility maintained for
use as a bridge (whether over land or water), dam, reservoir,
tunnel, communication installation or power station.

(6) «tility” means an enterprise which provides gas, elec-
tric, steam, water, sewerage disposal. or communication serv-
ices and any common carrier. It may be either publicly or pri-
vately owned or operated. . .
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(7) “To tamper” means to interfere with something improp-
(::-1‘}3.7, to med_dle with it, displace it, make unwarranted alterations
in its existing condition, or to deprive, temporarily, the owner
o POSSessor of that thing. ’

{8) “Enter unlawfully or remain unlawfully.” A person
“enters unlawfully or remains unlawfully” in or upon premises
when he is not licensed or privileged to do so. A person who
reg?.rdless of his purpose, enters or remains in or upon premises,,
wn1cfh are at the time open to the public does so with license and
privilege unless he defies a lawful order not to enter or remain
personally communicated to him by the owner of such premises,
or by otzhe.‘f' authorized person. A license or privilege to enter
or remain in a building which is only partly open to the public
is not a license or privilege to enter or remain in that part of

‘the building which is not open to the public.

14.020  Robbery in the first degree

»(1) A person cnmmits the crime of robbery in the first de-
gree when he forcibly steals property and in the course thereof
he, or another participant in the crime o

(a) causes serious physical injury to any person; Or
(b) is armed with a deadly weapon; or »

(c) uses or threatens the immediate use of a danger-
ous instrument against any person; or

(d) displays or threatens the use of what appears to
be a deadly weapon or dangerous instrument.

(2) Robbery in the first degree is a Class A Felony.

Comment

The definition of uforeibly steals” in Code § 14.010(1) is
based on New York Penal Code § 160.00. The idea combines
the concept of stealing with the element of force or threat of
force used to accomplish the stealing. Tt was felt that the term
“physical force” could not be further defined in such a way as
'no further a jury’s understanding and hence 10 definition is
included. Such physical force must he used to accomplish the
!:heft in one of the ways specified. Note that § 14.010(1) (b)
is broad enough to cover the sitnation where force is applied

- to one person and property is obtained from another as a re-
- sult. 8ee comment to Code § 14.030. '

The definitions of deadly weapon ‘and dangerous instru-

ment ave in the general definitions section of Chapter 1.

This section, robbery in the first degree, is similar to New
York Penal Code § 160.15. The purpose is to single out those
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situations where the victim is placed in unusually great dan-
ger or fear of bodily injury. ' »

14.030 Robbery in the second degree

(1) A person commits the crime of robbery in the second
degree when he forcibly steals property.

(2) Robbery in the second degree is & Class B Felony.

Comment

Robbery in the gecond. degree merely proscribes all other
forcible thefts which do not amount to first degree robbery.
This section is essentially the same a8 § 160.05 of the New
York Penal Code, robbery in the third degree. Roth New
York and Michigan have three degrees of robbery but it is
felt there are not enough aggravating factors of varying de-
grees to warrant a third degree robbhery.

Extortion and blackmail, §§ 560.125 and 560,130 RSMo, are
tncluded in the chapter on theft offenses.

Present law requires the gtate to prove gtealing “from the
person or presence of another.” The Code eliminates that re-
quirement. Use or threatened jmmediate use of physical
force is gtill required to accomplish the stealing, but it
clearly would be robbery for the actor to place a revolver to
his victim’s head and order him to telephone his wife to in-
struct her to place valuable property ina designated gpot from
which the actor later retrieves it. 'The essence of robbery
is the use or threatened immediate use of force to gteal prop-
_erty; the fact that thé actual transfer of the property takes
place out of the presence of the person injured or threatened
is immaterial.

Stealing is a lesser included offense of robbery and in most
cases stealing from the person will also be a lesser included

offense.

14.040 Arson in the first degree

(1) A person commits the citme of arson in the first degree
when he knowingly damages a building 0r inhabitable structure
and when any person is then present or in near proximity there-
to, by starting a fire or causing an explosion and thereby reck-

lessly places such person in danger of death or serious physical
injury.
(2) Arson in the first degree is a Class B Felony.
COmment

See comment after Code § 14.050.
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14.050  Arson in the second degree

(1) A person comrpits the crime of arson in the second de-
gree when he kpowmgly damages a building or inhabitable
structure by starting a fire or causing an explosion.

(2) A person does no" commit a crime under this section if

(a) no person other than hi

(&) ; mself has a possessor,
p;opfne';iry or security interest in the damaged buildinz;
or if other persons have those inter :
sented to his conduct; and eats, all of them con-

(b) his sole purpose was to dest
. roy or dam ild-
ing for a lawful and proper purpose. Y age the bulld

(3) The defendant shall have th p injecti i
L e sabsection (2). e burden of injecting- the is-

(4) Arsonin the second degree is a Class C Felony.

Comment

Arson is presently proscribed by §8 560.010 tiao

035 RSMo. 'Section 560.010 RSMo, entitled “Arson"l’gge?ii%s
the most serious type of arson in Missouri. A careful reading
of '?hat s?ctlon reveals that it follows the traditional, and still
vah.d, philosophy underlying the original common la;v offense
which reflect deep concern for the danger to life presented by
{;he burning of the homestead or one of the adjoining build-
ings., The Cf)de follows this philosophy. The Code sections
are based primarily on the New York Penal Code §§ 150,00
to 150.15 and the Model Penal Code §§ 220.1 to 220.2. ‘

Of course, human life is likely to be endangered b rni
structures other than a homestead. This isg 1'ecogr:ri:el<liui1;n§
_565)..015 RSMO,‘ «Dwelling house defined,” and in the Code def-
inition of “inhabitable structures,” Code § 14.010(2). See
also Proposed Federal Criminal Code § 1709. . .

But the Code limits coverage to buiidings and str res |
whlc}} people are likely to be found. Unger § 5281.(1)1;?;16;1&1;
bu.rmng virtually any type of property may constitute arson
wlthout‘ regard to whether any people are likely to be endan;
gered. ‘Absent that danger, burning is merely a form of prop-
erty‘ destructionn and has been treated as such'in the Code
sections entitled “Property Damage”’.

Even in cases where conduct might endanger person 3
rent law grades these offenses on the basis gof fii:::?gsx’vl?ith
have mno griminological significance. For example, a man
flould‘ receive a 99 year sentence for setting fire to Ea’ jail un-
Ber § 560.010 RSMo whether anyone was endangered or not
u‘p 4 man who put the torch to 2 church on Sunday morning.
when he knew maiy persons would be worshipping could be'
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sentenced to no more than ten years because a church is not
a ‘“‘dwelling house” under § 560.015 RSMo.

The Code provides for only two grades of arson.. The more
severe penalties in Code § 14.040 First Degree Arson are re-
served for cases in which the actor recklessly places one or
more persons in danger of death or serious bodily injury.
This means the State must convince the jury beyond a rea-
sonable doubt that the actor was aware of a substantial and,
unjustifiable risk to one or more persons. Such advertent
risk creation indicates a callous indifference to human life of
a sufficiently greater magnitude than that of the ordinary
arsonist to warrant the possibility of a greater penalty. The
person ao endangered must, however, have been present or in
near proximity at the time the initial damage was incurred.
Without such a limitation, nearly all arson would become ag-
gravated arson because a fire will draw firemen and others
who may be endangered as the actor is undoubtedly aware.
Ordinary arson, Code § 14.050, takes that endangerment into
account. It is the added factor of the actor’s willingness to
endangei innocent occupants or others nearby, who may be
caught unaware, peihaps while sleeping or attending a concert,
or a play which justifies the added penalty for aggravated
arson.

A homicide in the commission of either degree of arson can

be murder under Code § 10.020(1)(c).

It should be noted that burning one’s own property may be
arson under § 560.010 and § 560.020 RSMo. Section 560.010
RS8Mo, however, restricts coverage to property “of another” if
there is no intent to injure other property or to defraud some-
one. The present classifications are somewhat. arbitrary.
For example, it is arson to burn manufacturing machinery
even if the actor owns the machinery, but it is not arson fo
burn a railroad car or an automobile if the actor is the own-
er (and does not intend to injure other property or to defraud).

Under the Code there are two situations in which an actor
may be convicted of arson even though the property involved
is his own. If the actor recklessly places another in danger of
death or serious physical injury, he may be convicted of ag-
gravated arson (Code § 14.040) without regard to who owns
the property.

Secondly, an actor may he convicted of arson even though
he owns the property or has permission to damage or destroy
the property from all those who have ownership or security
interests thervein, if his purpose in acting is unlawful (Code
§ 14.050). For example, it is arson to burn one’s own building
in order to collect the fire insurance because it is unlawful
to defraud an insurance company. .
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Present. Missouri law prohibits burning one’s own property
if done “with the intent to injure or destroy any other prop-
erty, or with the intent to injure or defraud any person, co-
partnership or corporation, government, state, county, city,
school district or municipality . . .7 § 560.025 RSMo. Be-
cause burning buildings and inhabitable structures is often
dangerous, and because a person will seldom burn his own val-
uable property unless he has some unlawful purpose, the Code
sections define the offense without regard to the ownership of
the property, but allow the defendant a defense if his actions
were lawful and proper. Under Code § 14.050(2) and (8)
the sta:te need not prove ownership or fraudulent intent unless
tlflere 1s some evidence before the court that defendant: 1.
exthe'r owned the property outright or had secured the per-
mission of all owners and security interest holders to destroy
the property; and 2. was acting solely for a lawful and ‘proper
purpose. If such evidence is before the court, whether intro-
duced by the state or by the defendant, the state must then
prove beyond a reasonable doubt the negatives of 1 or 2 ahove
in order to secure a conviction for arson.

. The alternative of requiring the state in every case to prove
either that someone other than the actor had an interest in
the property and had not consented to the actor’s conduct, or
that the actor’s purpose in damaging or destroying his own
p}'opel'ty was unlawful was considered and rejected. In the
tirst place, there should be no such justification when the

. actor recklessly endangers one or more persons. Hence Code

§ 14.040 Aggravated Arson does not provide for such a de-
ense, '

Sepondly, there is no need to require the state to prove own-
ership routinely any more than the state should be required to
prove that every defendant was sane at the time of the crime.
z}rson is directed at conduct which poses a serious threat to
life. - The ownership of the property is a secondary matter
which is important only infrequently,

Finally, the actor’s purpose only becomes an issue when it
appears that the actor is attempting to defraud an insurance
company or accomplish some other unlawful end. In other
cases where the actor burns his own property without reck-
lestsiy endangering anyone there would be no reason to prose-
cute, .

14.060 Reckless burning or exploding

(1_) A person commits the crime of reckless burning or ex-
ploding when he knowingly starts a fire or causes an explosion
and' thereby recklessly damages or destroys a building or an in-
habitable structure of another.

(2) Reckless burning or exploding is a Class A Misdemeanor.
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: Comment 14.090 Tampering in the second degree

; om ; ’ in ‘ o

This is a new offense designed to cover situations in which i 1 (1) A} 113191‘8011 commits the crime of tampering in the second
! * s 'y

the actor’s purpose is not to damage Or destroy but that re- egree 1f he

sult nevertheless occurs, and the actor was aware of a sub- ‘ < (a) t.:«).mpers With_ property of another for the purpose
stantial and unjustifiable risk that it would occur. See Model of causing substantial inconvenience to that person or to
Penal Code § 990.1(2); New York Penal Code § 150.05; and ;, another; or

. imi . For example start- ) )
?mpmﬁfuff %e&ilrg?f‘ :rlxi}c}g;d;e%'sﬁ?sz barn when the,re isa (b) unlawfully operates or rides in or upon another’s
ing a

. . 3 ed by this automobile, airplane, motorcycle motorboat, or other mo-
strong wind blowing toward the barn would be cover y . tor-propelled vehicle; or ! v

seetion: _(9) tampers or makes connection with property of a Ll
14.070  Cansing catastrophe . rut1hty. o o
(1) A person commits the crime of causing catastrophe if (2) Tampering in the second degree is a Class A Misdemeanor. i

he knowingly causes & catastrophe by explosiop, fire, ﬂqod, col-
lapse of a building, release of poison, radlo.actlve mate.rlal, bac-
teria, virus oOr other dangerous and diffmult—to-confme force

or substance. . :
(2) «Catastrophe” means death or serious physical injury 0

14.100 Property damage in the first degree

(1) A person commits the crime of property damage in the
first degree if

ive or ild- (a) he knowingly damages property of another to an
ten or more people or substantial damage t0 five or mzre bgggﬂ extent exceeding five thousand dollars; or
ings or inhabitable structures or substantlal,damage 0 a () he d _ . .
g Aty which seriously impairs its usefulness or opera- ) he damages property to an extent exceeding five
15}1 blic facility Woie . thousand dollars for the purpose of defrauding an insurer.
on. 2) Property d in the fir e i
(3) Causing catastrophe is a Class A Felony. ‘ (2) Property damage in the first degree is a Class D Felony.
comment i ,
' o de § 220.2; S 14.110  Property damagein the second degree
This section is also new. See Model Penal Code §. 2; ) A e : ;
and Proposed Federal Criminal Code § 1704. 1t is aimed at (1) A person commits the crime of property damage in the
conduct which causes great personal injury (though not nec- o second degree if
essarily death) o great Property damage by means Which &€ (a) he knowingly damages property of another to an ex-
difficult to confine. 5 tent exceeding five hundred dollars; or
(b) he damages property to an extent exceeding $500
14.080 Tamperingin the first degree b © for the purpose of defrauding an insurer. ‘
(1) A person commits the crime of tamperix}g in the fl}‘st 1@ 1 (2) Property damage in the second dogres is a Class A Mis-
degree if, for the purpose of causing 2 substantm}l 1nterrupf:1_onk demeanor.
or impail,‘ment'of a service rendered to the public by a'utlhicl}; K
or by an jnstitution providing health or 'sa.fety pmtﬁcm:;rtﬂity i‘ 14.120  Property damage in the third degree
h damages OF tampers Wwith property of facﬂltu.eslo_f izfmaﬁon or L (1) A person commits the crime of property damage in the
' or institution, and thereby causes substantial 1o P i third degree if
impairment of service. : ! " (a) he knowingly damages property of another; or
o i 7 e i Felony. 1 g ' : ;
\\\ (2) Tampering it the fivst degree 1S & Class D Y (5} he damages property for the purpose of defrauding
NS Comment | (2z)m jE:nsurer. .
\ i i jons i ; ¥ voperty damage in the third degr i ige
\; . 'Ié‘he§ ?ﬂ?gms to this and the next five sectgons is afte% ‘14 demeanor,p Y g egree is a Class B Mis
~ ‘Code § 14.130.
\ 184 i : . 185
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14.130  Claim of right
- (1) A person does not commit an offense by damaging, tam-
pering with, operating, riding in or upon, or making connection
with property of another if he does so under a claim of right
and has reasonable grounds to believe he has such a right.

(2) The defendant shall have the burden of injecting the
issue of claim of right.

PROPOSED CRIMINAL CODE

Comment

Code §§ 14.080 through 14.130 represent a complete reform-
ulation of various property offenses presently scattered
through more than 50 sections of the Revised Statutes of Mis-
gouri. There is no reaso” to have so many separate gections.
Basically, there are only two types of conduct which need to
be dealt with. Tampering is defined in Code § 14.010(7 y. Tt
refers to conduct which interferes with property or with the
use of it. The other type of conduct is that which damages
property. The approach used here is based on the Proposed
Michigan Criminal Code §§ 2711 and 2712,

A felony penalty is provided for tampering in the first de-
gree, Code § 14.080, because the conduct proscribedkpresents
a serious danger to the community. The actor's purpose must

be to disrupt an important community service, and he must
have been successful.

Tampering in the second degree, Code § 14.090, covers a
much wider range of less serious conduct. Tampering, as
defined, is a fairly broad concept meant to cover - unlawful
interference with property. Under Code § 14.090(1)(a) such
tampering must be combined with a purpose to cause substan-
tial inconvenience. Thus, borrowing 2 neighbor’s lawn mower
for an hour with no purposeé to cause inconvenience would not
be an offense under this section, but hiding the same mower
for several days might gupport an inference of 2 purpose to
cause substantial ineonvenience. “Qubstantial” has not been
defined, nor could it be in any mauner that would be useful.

Code § 14.090(1) (b) isa replacement for present §§ 560.1765
and 560.180, tampering with motor vehicles. Felony penalties -
are no longer provided for joy riding. -

Code § 14.090(1) (¢) is self-explanatory. Tapping into tel-
ephorie or power lines is prohibited. Such offenses could be
quite serious, but this provision is directed toward the less
serious conduct typified by the mischievous youth. Wiretap-
ping and {heft penalties, among others, are available for more
serious conduct. ' )

Code §§ 14.100 through 14.120 prohibit the knowing dam-
age or destruction of property of another or of one's own
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p;‘operf,y if there is also a purpose to defraud an insurer.
Penalties are graded on the basis: of the amount of damage
done, not on the basis of the value of the property.

Code § 14.130 applies to tampering, damaging, ete. property
o?‘ another under Code §§ 14.080 through 14.120, and pro-
vides tha‘f, no crime is committed if the defendant acted un-
der a claim of right for which there is a reasonable basis.

This section does not apply to destroying one’s own property
for the purpose of defrauding an insurer.

14.140  Trespass in the first degree

(1)_ A person '::ommits the crime of trespass in the first de-
gree if he knowingly enters unlawfully or knowingly remains

®

unlawfully in a building or inhabitable structure or upon real
property. _

' (2) A person does not commit the crime of trespass in the
first degree by entering or remaining upon real property un-
less the' real property is fenced or otherwise enclosed in a man-
ner designed to exclude intruders or as to which notice against
trespass is given by

(a) actual communication to the actor; or

(b) posting in a manner reasonably likely to come to
the attention of intruders.

(3) Trespass in the first degree is a Class B. Misdemeanor.

Comment

See comments after Code § 14.150.

14.150  Trespassin the second degree

(1) A person commits the offense of trespass in the'second
degfre'e if he enters unlawfully upon real property of another.
This is an offens.2 of absolute liability. .

(2) Trespass inthe second degree is an infraction.

Comment

Trespass is presently covered by §§ 560.445 through 560.-
465 RSMo. If a person enters or remains on the real property
gf another without license or privilege'he is guilty of trespass
in the second degree under Code § 14.150. The state need not
show that the defendant was aware or should have been aware
that the real property was of another or that the defendant
was -aware of such facts as would constitute lack of license or
privilege to be there. In other words the state need not prove .
the defendant was culpable. This is an offense of absolute

187

‘:\

&
[
b
‘

i
[
o
.

&
{
}
5
{
s




§ 14.150 PROPOSED CRIMINAL CODE

liability., It is not a crime, but is an infraction and the only
penalty is a fine. Although absolute liability is not in gen-
eral sanctioned in the Code, it is included here because the
Committee felt that a person travels at his own risk when en-
tering Yeal property. It ig directed at persons who do not
bother to determine whether they are hunting, fishing, mush-
room gathering, etc. on the property of another. The Com-
mittee felt that no prosecutor would charge totally innocuous
intrusions. ;

Tyespass in the first degree, Code § 14.140, is a more seri-
ous offense and requires the state to prove that the defendant
acted knowingly. The defendant must know he is entering
unlawfully or remaining unlawfully. This does not mean that
he must be aware the offense of trespass exists but that the
state must prove he was aware of the facts that make his
entry or remaining unlawful. For example, if the defendant .
honestly believed he was still on property where he was au-
thorized to be, but in fact was not; or that he had permission
of the owner to enter, but in fact he did not, he would not be
guilty of trespass in the first degree.

Under subsection (2) if the property is something other
than a building or inhabitable structure, the state must also
prove that the property was fenced in a manner designed to
exclude intruders or that notice against trespass was given;
or that the defendant was given notice against trespass either
personally or constructively via posting in a reasonable man-
ner. For this, the state would not have to prove that the de-
fendant knew the property was posted, but only that he should
have known. Cf. New York Penal Code §§ 140.05 to 140.15
and Modern Penal Code § 221.2.

14.160 Burglary in the first degree

(1) A person commits the crime of burglary in the first de-

gree if he knowingly enters unlawfully or knowingly remains

unlawfully in a building or inhabitable structure for the pur-

pose of committing a crime therein, and when in effecting entry

or while in the building or inhabitable structure or in immediate
flight therefrom, he or another participant in the crime

(a) is armed with explosives or a deadly weapon; oOr

(b) causes or threatens immediate physical injury to

any person who is not a participant in the crime.

(2) Burglary in the first degree is a Class B Felony.

+

Comment

See comments after Code § 14.170.
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14.170  Burglary in the second degree

(1) A person commits the cri

. ! erime of burglary in the sec
deg.leef w?.en he k.nowmg@y enters unlawfully or knowingfyoxﬁ
mains- un awfulh.r in a building or inhabitable structure for the
purpose of committing a crime therein,

(2) Burglary in the second degree is a Class C Felony.

Comment

RSBI\;[n'gIa’;y is presently 'covered in §§ 560.040 through 560.110
0. The Code sections on burglary (and trespass) are

based primaril ;
based prim: rily on the New York Penal Code and the Model

ize’ﬁhienc:iser}ce of burglary has traditionally been an unauthor-

i perusalisu}n ﬁlus a purpose to commit some type of crime.

o ewus o‘ ‘(ci e_present Missouri burglary statutes reveals

bhal th grte;le‘ (_351gned to pl'f)tect persons as well as property

and th here is a marked inchoate offense element because
e crime intended need not have been completed.

bu?:fa}; sgcthon of the present law defining some degree of
ing oryai;sl eper‘l‘dent upon some act of “breaking and enter-
o o east brgakmg”. What constitutes a “breaking”
s undergone con§1de1'able change over the years. Merely
;)Illaegmgsa closed window or door can be a sufficient ‘“‘break-
Stit;g eeS Slt?te v. O'Brien, 249 S.W.2d 433 (Mo.1952) and
o co:.-t fu livan, 452 $.W.2d 802 (Mec.1970). In O’Brien
e dool' . ound persuasive evidence of a “breaking” in that
fhe &0 r in questlfm.had a spring closing mechanism, With-
at the conviction might have been overturned because

the door mi o :
entered, might have been partially open when the defendant

maIn gle\‘;:; of"the foregoing and of the fact that “breaking”
: y e “out” as well as “in”, the Committee decided to re-
:;1 at':e.the concegt of “breaking"” with that of “entering or re-
ina;:;rr;gs urfllﬁ.;y;ully”. Co.de: § 14.010(8) defines this concept
e o‘ icense or privilege”. Ordinarily a person is not
pen or privileged to be on or in property he does not own
thep rzerztsf unles‘;s the ?roperty is open to the public. Even if
licenI; ¥ 1§es..au.e partially open to the publie, a person is not
o pse? i}erl:‘;livnllciefe:nto be én anyf tportion not open to the pub-
X y portion after it
public. Cf. New York Penal Code § 1.40.0}(1)?5)1).een closed to the
_Burglary in the second degree employs th
dls.cussed above in relation to trespgss? buteiza:l(fdﬁgggegzs
quires the statg to prove that the intruder acted with the pur:
Il)z(s)e of comrqxtting a crime. Cf. New York Penal Code §
- .20, A crime is a felony or a misdemeanor. This is a
ange from present burglary law which generally requires
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the intent to commit a felony or to steal. The intent to com-
mit a misdemeanor other than stealing is'not presently suffi-
cient unless explosives are involved, The Committee felt
there was no reason to single out stealing from other misde-
meanors and therefore eliminated the distinction.

Burglary in the first degree is burgiaty plus one of two ag-
gravating factors: 1) being armed with eéxplosives or a
deadly weapon; or 2) causing or threatening immediate
physieal injury to someone not a participant in the crime. Cf
New York Penal Code § 140.25. Being armed does not re-
quire that the explosives or deadly weapon be displayed or
used, but meyely that the actor have one of them on or about
his person. “Deadly weapon” is defined in the general defini-
tions seetion of Chapter 1. '

The conduct specified in Code § 14.160(1) (a) or (b) must
occur while effecting entry, while inside, or during immniediate
flight in order to be sufficient for burglary in the. first de-
gree. The section makes it clear that immediate flight is
part of the crime for these purposes,

14.180  Ppossession of burglar’s tools

(1) A person commits the crime of possession of burglar’s
tools if he possesses any tool, instrument or other article adapted,
designed or commonly used for committing or facilitating of-
fenses involving forcible entry into premises, with a purpose
to use or knowledge that some person has the purpose of using
the same in the commission of an offense of such character.

(2) Possession of burglar’s tools is a Class A Misdemeanor,
Comment

Possession of burglar's tools has been reduced to a Class A
Misdemeanor. The section replaces § 560.115 RSMo and is
based on New York Penal Code § 140.35. The section makes
clear that purpose to use the teols for an unlawful entry or
knowledge that someone else will so use them is required for
guilt. This should require considerably more than simply evi-
dence of prior arrests or reputation.
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~ Chapter 15
- STEALING AND RELATED OFFENSES

15.010 Chiapter definitions
(1) “Adulterated” and “Mislabeled”

(a) “Adulterated” means varying from the standard of
composition or quality prescribed by statute or lawfully
promulgated administrative regulations of this State law-
fully filed, or if none, as set by commercial usage.

(b) “Mislabeled” means varying from the standard. of
truth or disclosure in labeling prescribed by statute or law-
fully promulgated administrative regulations of this- State
lawfully filed, or if none, as set by cominercial usage; or
represented as being another person’s product, though other-
wise accurately labeled as to quality and quantity.

(2) “Appropriate” means to take, obtain, use, transfer, cornceal
- or retain possession of. 4

(8) “Coercion”
(a) “Coercion” means a threat, however communicated

(i) to commit any crime; or

(ii) to inflict physical injury in the future on- the _
person threatened or another; or ’

(iii) to accuse any person of any crime; or

~ (iv) %o expose any person to hatred, contempt or

ridicule; or » , :

(v) to harm the credit or business repute of any pey-
son; or

(vi) to take or withhold action as a public servant,
or to cause a public servant to take or withhold action;
or ;

(vii) to inflict any other harm which would not bene-
fit the actor.

(b) A threat of accusation, lawsuit or other invocation of
official action is not coercion if the property sought to be
obtained by virtue of such threat was honestly claimed as
restitution or indemnification for harm done in the circum-
stances to which the accusation, exposure, lawsuit or other
official action relates, or as compensation for property or
lawful service.

e T e

191




§ 15.010 PROPOSED CRIMINAL CODE

(c) The defendant shall have the burden of inject?ng the

issue of justification as to any threat under Subsection (3)
(). |

(4) “Credit device” means a writing, number or other device

purporting to evidence an undertaking to pay for pr?perty or

services delivered or rendered to or upon the order of a desig-

nated person or hearer.
(5) “Dealer” means a person in the business of buying and

selling goods. . .
(6) “Deceit” means purposely making a representation which
is false and which the actor does not believe to be true and. upon
which the victim relies, as to a matter of fact, law, value, inten-
tion or other state of mind. The term “deceit” does nof:, .however,
include falsity as to matters having o pecuniary sigmﬁcan.ce, or
puffing by statements unlikely to deceive ordina}‘y persons in the
group addressed. Deception as to the actor's intention to per-
form a promise shall not be inferred from the fact alone that he
did not subsequently perform the promise.
(7) “Deprive” means ;
(a) to withhold property from the owner permanently; or

(b) to restore property only upon payment of reward or
other compensation; or .
' (¢) to use or dispose of property in a manner that makes
recovery of the property by the owner unlikely.

(8) “Of another”. Property or services i§ that “qf gnother”
if any natural person, corporation, partnership, association, gov-
ernmental subdivision or instrumentality, other than the actor,
has a possessory or proprietary interest therein, except that
property shall not be deemed pronerty of a.motpex: who has qnly
a security interest therein, even if legal title is in 1:,he creditor
pursuant to a conditional sales contract or other security arrange-
ment.

(9) “Property” means anything of value w}lethe}' real or per-
sonal, tangible or intangible, in possession or in actioa, and shall
include but not be limited to the evidence of a debt actually exe-
cuted but not deli: sred or issued as a valid instrument,

(10) “Receiving” means acquiring possessiop, control or title
or lending on the security of the property. -

(11) “Services” include transportation, telephone, electricity,

gas, water or other public service, accommodation in hotels, res-
taurants or elsewhere, admission to exhibitions and use of ve-

hicles.
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(12) “Writing” includes printing, any other method of record-
ing information, money, coins, negotiable instruments, tokens,
stamps, seals, credit cards, badges, trademarks and any other
symbols of value, right, privilege or identification.

Comment

(1) ‘“*Adulterated”. By including this definition, which is
similar to Model Penal Code § 224.7 and Proposed Montana
Code § 94-6-309(2), a general eriminal provision can be used
to prohibit selling products which are not up to the necessary
standard of composition. Such standard may be provided by
statute or regulation of this state, and such regulations must
be lawfully filed. Note that federal law is not incorporated
by reference by this definition. Sometimes federal regulations
are inconsistent with state regulations, and incorporation of
federal regulations by reference might limit the power of Mis-
souri administrative agencies. However, the state adminis-
trative agencies could incorporate federal regulations by ref-
erence if they choosge, and this is not prohibited by this def-
inition, . ‘ ’

“Mislabeled” is similar to Model Penal Code § 224.7 and
Proposed Montana Code § 94-6-309(3). Mislabeling is a
problem closely related to adulterating. Statute, regulation
and commercial usage control the standards, in that order
of precedence. It also covers changing birand names.. The
comments to “adulterated” are generally applicable here.

(2) “Appropriate”. The definition is new but it is based
on the definition of exercising dominion in § 560.156 RSMo.
No purpose is served by using both “appropriate” and “exer-
cise dominion”. '

(8) “Coercion”. This definition is new and is based on the
Proposed Texas Penal Code § 81.01(1) and the Model Penal
Code § 223.4 (Theft by Extortion). The definition is meant
to codify and clarify related concepts used in defining black-
nmail-extortion type offenses. The gravamen of the concept
is a communicated threat of harm. The definition lists the
common types of threats which constitute coercion. In addi-
tion, a generalized principle is stated in (a)(vii) to cover the
less common but inevitable cases. Some examples of situations
which might occur and not be covered in the other subsections
are: (a) the foreman of a plant requires the workers to pay
him a percentage of their wages on pain of dismissal or other
employment diserimination; (b) a professor obtains property
from a. student by threatening to give him a failing grade.

The defense of justification provided in (b) is meant to pro-
tect those who threaten to invoke legal action in order to ob-
tain what they honestly believe to be due them.
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(4) “Credit device”., Missouri statutes do not now de-
fine this term as such. § 6561.4156 RSMo refers to credit de-
vice frauds but it is a verbose and difficult to understand pro-
vision. By adopting essentially the Model Penal Code § 224.6
definition a much simpler approach is possible, It should be
clear from this definition that any device evidencing an under-
taking to pay for property or services is a credit device. Ob-
viously, this includes such things as a Master Charge or Amer-
ican Express card. It would also include & letter of credit
from a bank or an electronic key used to obtain cash from a
machine installed to provide such service, »

(6) “Dealer’”. This definition is new and is taken from
Model Penal Code § 228.6(2). The definition' is neces-
sary because a felony penalty is provided for a dealer who is
convicted of - receiving stolen property. The definition is
aimed at the professional “fence” as well as merchants. Both
of these types of dealers may have a ready market for stolen
goods and therefore constitute a greater incentive for the thief
than the ordinary citizen.

(6) “Deceit”, Currently, Missouri statutes do not define
deceit. - Most of the new codes do define it, but often the
definition is verbose -and complicated. The Code definition is

more straightforward. It makes it clear that the actor must
purposely make a representation which is false, which he does
not believe is true and upon which the victim relies. Such a
representation mey relate to a matter of fact, law, value, in-
tention or other state of mind. This is an extension of cur-
rent law which still clings to the hazy distinction betwsen
present fact and future infention. Intention is a present fact,
as Justice Holmes realized when he compared a man’s state
of mind to the state of his digestion. Moreover, the common
law traditionally recognized a misrepresentation of intention
as sufficient for a conviction for larceny by trick. It was
only when the label was “obtaining property by false pre-
tenses” that a misrepresentation of intention would not sup-
port a conviction. The Code eliminates the distinction. What
little reason existed for it has been covered by the limitation
that deception as to the actor’s intention is not to be inferred
from the fact alone that he did not subsequently perform
the promise. If this were not so, persons borrowing money
and thereafter suffering financial reverses and failing to meet
their obligations to repay might possibly be convicted without
more; the fact of nonperformance being used to infer an in-
tention not to perform at the time the loan was obtained. Ob-

viously, such a result would be unjust. If, however, there were -

evidence that the borrower had sold out his business and
made flight reservations to Brazil contemporaneously with
obtaining the loan, a jury might find the requisite deceit as
to his intent to repay. It should be noted that deceit requires
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A ?econd Iimita{ti_on relates to puffing. Many salesmen ex-
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u e construed as mlsrepresentation's.‘ So long as these
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(7) “Depriye” This definition is ne ‘
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:\?h?:ialh which was an element of larceny at common Iai:} 1::;
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(8) “Of another”. The definition is new., Cf. Code § 14
010(53). and Model Penal Code § 223.0(7). The thrust of th.-
prc{ws:on is to treat as property of another any propert; 'e
which someone other than the actor has a proprietary o
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11: l;sed t‘o determine what property is capable of being stolen, it
: pparent that one w}}o a‘ppropriates property which is hig
wn except for the security interest of another cannot be guilty
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of stealing. Such conduect is dealt with under Defrauding
Secured Creditors.

(9) “Property”. This definition remains essentially as it
appears in § 560.156 RSMo except that reference to §§ 556,080,
556.070 and 556.090 has been deleted. It is felt that these
definitions add nothing to the definition as it presently exists
and that the Code section is worded broadly enough to en-
compass these types of property named in the mentioned sec-
tions.

(10) “Receiving”. This definition is new and is taken from
Model Penal Code § 223.6(1). It includes not only acquiring
possession, title or control, but alse lending on the security of
the property as in the case of a pawnbroker.

(11) “Services”. There is no simjlar provision in the pres-
ent law. The Model Penal Code § 223.7 (Theft of Services)
and the Proposed Texas Penal Code § 21.01(8) are the basis
for the formulation, but labor and professional services have
been intentionally omitted because it was felt that including

them might result in the local prosecutor becoming a collection
agent. :

Prior to the 1955 revision of Missouri theft offenses, such
things as misappropriating electricity or gas were included
by specific provisions. See §§ 560.290 and 560.295 RSMo
1949, By combining current statute law with case law, simi-
lar results could probably be attained since the 1955 revision
has been interpreted not as changing, but as consolidating
previous law. State v. Zammar, 3056 S.W.2d 441 (Mo0.1957).
By including a definition of services the Code comes closer
to the ideal of defining crimes clearly and concisely.

(12) “Writing”. This section was taken from § 224.1 of
the Model Penal Code and will replace the general characteris-
tics of a writing outlined-in § 561.011(1) and (2) R3Mo. This
definition does not work & change in the theory of the present
Missouri law. It merely makes more specific and clear those
items to be considered writings.

15.02¢ Determination of value

For the purposes of this 'Chapter, the value of property shall
be ascertained as follows:

(1) Except as otherwise specified in this Section, value means
the market value of the property at the time and place of the
crime, or if such cannot be satisfactorily ascertained, the cost of
replacement of the property within a reasonable time after the
crime.

(2) Whether or not they have been issued or delivered, certain
written instruments, not including those having a readily as-
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certainable market value such as some public and corporate bonds
and securities, shall be evaluated as follows:

(a) The value of an instrument constituting eVidence of

debt, such as a check, draft or promissory note, shall be
deemed' the amount due or collectable thereon or thereby,
such figure ordinarily being the face amount of the indebt-
edness less any portion thereof which has been satisfied.

(b) The value of any other instrument which creates, re-

leases, discharges or otherwise affects any valuable legal
vight, privilege or obligation shall be deemed the greatest
amount of economic loss which the owner of the instrument

might reasonably suffer by virtue of the loss of the instru-
ment.

_(3) When the value of property cannot be satisfactorily ascer-
tained pursuant to the standards set forth in Subsections (1) and
(2) of this Section, its value shall be deemed to be an amount

less

than one hundred fifty dollars.

Comment

This section is based on New York Penal Law § 155.20.
Current Missouri law has no comparable provision. Prob-
lems of valuation in the area of theft offenses are continuing
and vexing.  This section sets out reasonably clear standards
for -ascertaining value. Generally, fair market value at the
time and place of the crime is the standard. If fair market

- value cannot be satisfactorily determined, replacement cost
. within a reasonable period after the offense is to be used.

Special rules are set out for valuing written instruments
which do not have a readily ascertainable market value. If
the instrument evidences a debt, its value is deemed to be the
amount due or collectable on it. The value «f instruments
which are not readily marketable and which do not evidence -
debt is determined by the amount of economic loss the owner
might reasonably suffer by virtue of the loss of the instrument.

If value eannot be satisfactorily ascertained by the use of
any of the enumerated standards, the value is deemed to be
less than $150.00 which is the amount used to distinguish be-
tween the two degrees of stealing.

15.030 Stealing

(1) A person commits the crime of stealing if he appropriates
property or services of another with the purpose to deprive him
thereof, either without his consent or by means of deceit or coer-

cion,
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(2) Stealing is a Class C Felony if

(a) the value of the property or services appmpnated is

one hundred fifty dollars or move; or

(b) the actor physically takes the property appropriated

from the person of the victim; or
(c) the property appropriated consists of
(i) any motor vehicle, water craft or aircraft; or

(ii) any will or unrecorded deed affecting real prop-

erty; or
(iii) any credit card or letter of credit; or
(iv) any firearm; or

(v) any original copy of an act, bill or resolution, in-
troduced or acted upon by the legislature of the State of

Missouri; or

(vi) any pleading, notice, judgment or any other rec-
ord or entry of any court of this State, any other state

or of the United States; or

(vii) any book of registration or list of voters re-

quired by Chapter 116 RSMo; or

(viii) any narcotic drugs as defined by Section 195.-

010 RSMo;

otherwise, stealing is a Class A Misdemeanor.

Comment

In 1955, the legislature extensively revised theft law in Mis-
souri, with the enactment of §§ 560.156 and 560.161. While
this did much to imnrove the law of theft (if nothing else, it
eliminated a multiz le of overlapping statutes), the case law
interpreting these new sections indicates there is still a good
deal of confusion.

"The first case to interpret the 1955 revision was State v.
Zammar, 305 S.W.2d 441 (Mo.1957). The court stated that the
purpose of the revision was to eliminate the techniecal dis-
tinctions among: ‘the offenses of larceny, embezzlement and ob-
taining p1operty under false pretenses, This was, of course,
one of the purposes of the revision hut it was not necessarily

the only one. In any event, State v. Zammar has become the -

leading case on the issue of what the legislature intended to
accomplish by the revision. The subsequent cases indicate
there is still a good deal of confusion as to the law of theft.
These cases fall uneasily into two categories: (1) what must
be alleged in an information or indictment and (2) what proof
is required for conviction,
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After State v. Zammar, one would think there would no
longer be much difficulty in drafting an information or in-
dictment because of the elimination of the common law “tech-
nical distinctions.” Such was not the case. Although not en-
tirely clear, the language of State v. Mace, 357 S.W.2d 923 (Mo.
1962), State v. Fenner, 358 S.W.2d 867 (Mo.1962) and State v.
Miles, 412 5,W.2d 473 (Mo.1967) comes close to requiring that
4 common law label, such as “larceny” or “embezzlement”, be
included in the information or indictnient.’

Of course, a defendant is entitled to know with what offense
he is charged. Under the Code provision, a defendant may
be charged with stealing without consent or stealing by de-
ceit or stealing by coercion. No other labels are necessary or
desirable, 'The common law theft offenses no longer exist in
Missouri. The Code re-defines the theft offenses. These
offenses may encompass conduct covered by the old common
law offenses, but the elements of the Code offenses are the
only relevant elements.

This is not to say that if an information or indictment speec-
ifies one of the forms of stealing under the Code, the defend-
ant is entitled to no more. He is entitled (either in the in-
formation or indictment or in a bill of particulars) to such
specificity in terms of alleged facts as to enable him to pre-
pare his defense and to avail himself of his conviction or ac-
quittal for protection against a further prosecution for the
same cause. In addition, sufficient facts must be alleged so
that the court may decide whether they are sufficient in law
to support a conviction. State v. Mace, 357 8.W.2d 923 (Mo.
1962). But the allegations need only be sufficient to allege
a form of stealing under the Code provision, and need not
relate to a common law form of stealing,

As to the proof required for conviction, it is hornbook law
that the State must prove each element of the offense beyond
a reasonable doubt. The problem, of course, is determining
what those elements are. The old theft offenses ¢ach had spe-
cific elements. When these were eliminated in the 1955 revi-
sion, one might have thought that the e¢lements of the theft
offenses would be found exclusively in the new statute. How-
ever, the court, in State v. Zammayr, viewed the revision as
basically only an effort to avoid the problems arising from the
technical distinctions among the old theft offenses, and the
court seems to have taken the view that the elements of the
theft offenses are determined, at least in part, by reference to
the former theft offenses. See State v. Miles, 412 S.W.24 472
(Mo0.1967) indicating that the State must prove a taking and
carrying away even though the statute refers only to taking,
and State v. Commenos, 461 S.W.2d 9 (M0.1970), indicating
that the “intent to steal” as in the offense of larceny was still
required.
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Because of these problems, the Code provides for a new
stealing statute, which more clearly lists the elements of the
offense.

Under the Code, the following are the essentizl elements:

1. There must be an approprivtion
of property or services
of another
with the purpose to deprive the other thereo
accomplished
a. without the owner’s consent, or
b. by means of deceit, or

A

¢. by means of coercion.

These are the only essential elements under the proposed stat-
ute, and are defined by statute, See definitions in Code §
15.010.

Under the Code, stealing without consent includes, but is

not necessarily limited to, conduct which would have con-
stituted larceny, larceny by bailee and embezzlement under
prior law. Stealing by deceit inciudes, but is not necessarily
limited to conduct which would have constituted larceny by
trick and false pretenses.  Stealing by coercion inecludes, but
is not necessarily limited to, conduct which would have con-
stituted extortion and blackmail. The important thing is
that the elements of the erime of stealing are to be determined
by réserence to the statute, not to the former definitions of the
various theft offenses.

The penalty provision is similar to that presently in force,
with some changes. The first change is that the value dis-
tinction between felony and misdemeanor stealing is raised
from $50.00 to $150.00. Under present day conditions this is
a more appropriate figure, The other new codes have made
similar upward revisions.

Section 560.161(2) RSMo lists a number of types of prop-
erty the stealing of which is a felony without regard to the
monetary value of the property. Subsection (2)(¢) retains
most of that listing. ’

Subsection (2)(b) is based on § 560.161(2) (1) R3Mo which
made it a felony to steal if the property stolen was “taken from
a dwelling house or a person.” With the enlargement of the
crime of burglary, see Code § 14.170 and comments, there is
no need for a special offense of stealing by taking from a
dwelling. The taking from the person, howevey, is retained, as
this will not, in all cases, be robbery. Stealing, and this form
of stealing, can be lesser included offenses of robbery,

£00

15.040 Stealing, fourth offense

(1) Every person who has been previously convicted of steal-
ing three times, and who is subsequently convicted of stealing is
guilty of a Class C Felony and shall be punished accordingly.

(2) Evidence of prior convictions shall be heard by the court,
out of the hearing of the jury, prior to the submission of the case
to the jury, and the court shall determine the existence of the
prior convictions,

Comment

This corresponds to § 560.161(3). It provides for a felony
penalty for the fourth offense of stealing, whether or not that
offense would otherwise be a felony.,

15.050 Aggregation of amounts involved in stealing

Amounts stolen pursuant to one scheme or course of con-
duct, whether from the same or several owners and whether
at the same or different times, constitute a single criminal epi-

sode and may be aggregated in determining the grade cf the
offense.

Comment

The grading of theft offenses is primarily based on the
value of the property stolen. If more than one item is stolen
as part of a single scheme or course of conduct, it should be
possible to impose felony penalties if the total value is $150.00
or more, But by the same token penalties should not be com-
bined by artificially breaking up a single course of conduet
into separate offenses.

15.060 1Lost property

(1) A person who appropriates lost property shall not be
deemed to have stolen said property within the meaning of
Section 15.080 unless such property is found under circumstanc-
es which gave the finder knowledge of or means of inquiry as
to the true owner.

. (2) The defendant shall have the burden of injecting the
issue of lost property.

Comment

) This section corresponds to § 560.156(4) RSMo, Since
it reflects the common law rule on the subject as weill as good
policy, it was retained.
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15.070 Ciim of right
(1) A person does not commit an offense under Section 15.030
if, at the time of the appropriation, he
(a) acted in the honest belief that he had the right to
do so; or
(b) acted in the honest belief that the owner, if present,
would have consented to the appropriation.
(2) The defendant shall have the burden of injecting the
issue of claim of right,

Comment

This section is based on § 31.10 of Proposed Texas Penal
Code and § 206.10, Model Penal Code. The object of the
theft offense is to deter those who would acquire something
of value knowing they have no right to it. ‘‘Persons who
take only what they believe themselves entitled to constitute
no significant threat to our property system and manifest
no character trait worse than ignorance.” Model Penal Code
comment, Tent.Draft No. 2 at 98 (1964).

15.080  Receiving stolen property

(1) A person commits the crime of receiving stolen property
if for the purpose of depriving the owner of a lawful interest
therein, he receives, retains or disposes of property of another
knowing that it has been stolen, or believing that it has probably
been stolen.

(2) Evidence of the following is admissible in any criminal
prosecution under this Section to prove the requisite knowledge
or belief of the alleged receiver:

(a) That he was found in possession or control of prop-
erty stolen on separate occasions from twe or more per-
sons.

(b) That he received stolen property in another trans-
action within the year preceding the transaction charged.

(c) That he acquired the stolen property for a consid-
eration which he knew was far below its reasonable value.

(8) Receiving stolen property is a Class A Misdemeanor un-
less the property involved has a value of one hundred fifty dol-
lars or more, or the person receiving the property is a dealer
in goods of the type in question, in which cases receiving stolen
property is a Class C Felony. - :
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Comment

This section replaces § 560.270 RSMo.. Controlling the
“fencing” of stolen property is a serious and difficult prob-
lem. Many believe that reducing the market for stolen goods
is an effective deterrent to theft. Convictions for receiving
stolen goods are difficult to obtain under present law which
requires the state to prove both that the defendant had the
intent to defraud and the knowledge that the property was
stolen. The Code changes these requirements slightly. The
intent to defraud is replaced by a phrase which is the defi-
nition of the intent to defraud: the purpose to deprive the
owner of a lawful interest in his property. See State v.
Ciarelli, 366 3.W.2d 63 (K.C.App.1963).

The state can make its case by proving that the defendant
knew the property had been stolen or believed it probably had
been stolen, The second is a lesser burden, but is justified
because it corresponds more closely to reality. The fence
“knows’ the property was stolen in the sense that he has
good reason to believe it was stolen. By putting the stand-
ard in terms of belief as well as knowledge, the section
avoids the problem of a juror putting too restrictive a mean-
ing to “know".

Prosecutors have faced major problems in proving the
offense, no matter what the standard is. As an aid, some
jurisdictions and the Model Penal Code, § 228.6(2) have re-
sorted to presumptions. Such, however, raise serious con-
stitutional problems, and the Committee, in general, is. not
in favor of using statutory presumptions in criminal cases.
Nevertheless, it seems appropriate to set out rules of evidence
relating to proving the mental state in this crime. Hence,
subsection (2) makes it clear that evidence that the person
charged has been found in possession of stolen property
(stolen from more than one person and on separate occa-
sions); that he recsived stolen property in another transac-
tion during the preceding year; or that he received the
stolen property in question for a consideration which he knew
was far below its reasonabls value, is admissible on the issue
of his knowledge or belief.

The grading of the offense is similar to that of stealing
except that the dealer in goods of the type involved, may be
sentenced as for a Class C Felony without regard to the value
of the goods. This special penalty is provided because dealers
present a special problem by virtue of the faet they pre-
simably have a regular clientele and perhaps a legitimate
business to facilitate their illegal trade.
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15.090 Forgery
(1) A person commits the crime of forgery if, with the pur-
pose to defraud, he

(a) makes, completes, alters or authenticates any writ-
ing so that it purports to have been made by another or
at another time or place or in a numbered sequence other
than was in fact the case or with different terms or by au-
thority of one who did not give such authority; or

(b) erases, obliterates or destroys any writings; or

(c) makes or alters anything other than a writing, so
that it purports to have a genuineness, antiquity, rarity,
ownership or authorship which it does not possess; or

(d) uses as genuine, or possesses for the purpose of us-
ing as genuine, or transfers with the knowledge or belief
that it will be used as genuine, any writing or other thing
which the actor knows has been made or altered in the
manner described in Subsections (1}(a), (b) or (c).

(2) Forgery is a Class C Felony.

Comment

This section is essentially similar to § 561.011(1), (2), (3)
and (4) RSMo with some changes in form. The present sec-
tion was adopted in 1955 and covers forgery of documents
having legal or commercial significance. Included within
this definition would be thé forging -of false coins and slugs.
It also covers a thing other than a writing when it is made
or altered so as to appear to have some valuable attribute
which it does not in fact have.

The Committee felt that the coverage of the present statute
did not require much alteration. The language, although per-
haps not as simple as it could be, has the advantage of being
familiar and therefore was not substantially changed..

15.100 Possession of a forging instrumentality

(1) A person commits the crime of possession of a forging
instrumentality if, with the purpose of committing forge.y, he
makes, causes to be made or possesses any plate, mold, instru-
ment or device for making or altering any writing or anything
other than a writing. .

(2) Possession of a forging instrumentality is a Class C

Felony,
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Comment

This section is based on § 561.011(4), (5) and (8) RSMo,
andt prohibits making or possessing instrumentalities that
can be used for forgery, if there is an accompanying pur-
pose to use them to commit forgery, It is felt that the lan-
guage “with the purpose of committing forgery” is more
apfrlopriate than “with the purpose to defraud” in the pres-
ent law, ‘

15.110 Issuing a false instrument or certificate

(1) A person commits the crime of issuing a false instru-
ment or certificate when, being authorized by law to take proof
or acknowledgment of any instrument which by law may be re-
corded, or being authorized by law to make or issue official cer-
tificates or other official written instruments, he issues such an
instrument or certificate, or makes the same with the purpose
that it be issued, knowing

(a) that it contains a false statement or false informa-
tion; or

(b) that it is wholly or partly blank.

(2) Issuing a false instrument or certificate is a Class A
Misdemeanor.

Comment

This section is based on New York Revised Penal Code
§ 175.40 and §§ 561.060 (False Acknowledgment of a Deed)
and 561.220 (Affixing False Jurat). It covers any instru-
ment which, under law, is recordable. It also covers the issu-
ing of any official certificates or other written instruments,
e. g. jurats, affidavits, statements. The section covers at-
testing to false statements or false information, as well as
the issuing of instruments which are wholly or partly blank.

The section is intended to cover all of the conduct currently
proscribed under §§ 6561.060 and 561.220. It has the ad-
vantage of being much shorter and easier to understand. The
mental state required is “knowingly” and the crime has been
mede a Class A Misdemeanor.

15.120 Passing bad checks

(1) A person commits the crime of passing a bad check when,
with purpose to defraud, he issues or passes a check or other
similar sight order for the payment of money, knowing that it
will not be paid by the drawee, or that there is no such drawee.
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{(2) If the issuer had no account with the drawee or if there
was no such drawee at the time the check or order was issued,
this fact shall be prima facie evidence of his purpose to defraud
and of his knowledge that the check or order would not be paid,

(8) If the issuer has an account with the drawee, failure to
pay the check or order within ten days after notice in writing
that it has not been honored because of insufficient funds or
credit with the drawee is prima facie evidence of his purpose
to defraud and of his knowledge that the check or order would
not be paid.

(4) Notice in writing means notice deposited as first class
mail in the United States Mail and addressed to the issuer at
his address as it appears on the dishonored check or to his last
known address.

(5) The face amounts of any bad checks passed pursuant to
one course of conduct within any ten day period, may be aggre-
gated in determining the grade of the offense.

(6) Passing bad checks is a Class A Misdemeanor, unless the
face amount of the check or sight order or the aggregated
amounts is one hundred fifty dollars or more, in which case
passing bad checks is a Class D Felony. :

Comment

This section is based on §§ 561.450, 561.460 and 561.470
K3Mo. They have been revised to facilitate the prosecuting
attorney’s job. :

Subsection (1) replaces § 561,460, and requires a person to )
act “with purpose to defraud” and “knowing’’ that the check
“will not be paid by the drawee”. The terms “check” and
“pass” have not been defined because they are sufficiently
familiar concepts, The section is intended to cover checks
written with no funds, insufficient funds, no account and
no bank.

Subsections (2) and (3) make it clear that the state ful-
fills its initial burden of proving purpose to defraud and
knowledge that the check will not be honored, if it shows
either that the issuer had no account with the drawee, or
there was no drawee or that the check was not paid within
ten days after notice of dishonor. If a person has no account
at a given bank, the inference is strong that he knew that
a check drawn on such bank by him would be dishonored and
that he had a purpose to defraud by drawing such. check.
If a person is shown not to have had sufficient funds on de-
posit at the time a check is written, there is an inference
that he knew that fact simply because it was his account.
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Under subsection (3), the state need not wait to prosecute
until after the ten day period has elapsed. What subsection
(3) means is simply that the prima facie evidence provisions
are not available in the case of a defendant who has an ac-
count with the drawee until this time period has gone by.
This approach is followed by the Michigan' Revised Criminal
Code § 4040 (Final Draft 1967).

Subsection (4) is intended to clarify the notice provision.
All that is meant by this subsection is that certain steps
m.ust be taken in order to notify the issuer of the dishonor of
his check, and this includes notice in writing as defined.

Subsection (5) is intended to cover the “check writing
spree” cases. Bad check artists may write a series of small
checks over a short period of time and then leave town. If
the checks are kept under $150 each, there would be only a
series of misdemeanors without this subsection. This per-
mits aggregation of the amounts of checks within a ten day
period,

Subsection (6) provides the penalties for passing bad

checks. Its provisions are substantially similar to existing
Missouri law.,

15.130 Fraudulent use of a credit device

. (1) .A person'commits the crime of fraudulent use of a cred-
it dt_avme if he uses a credit device for the purpose of obtaining
services or property, knowing that

(a) the device is stolen, fictitious or forged; or
(b) the device has been revoked or cancelled ; or

(c) for any other reason his use of the device is unau-
thorized, ‘

(2) Fraudulent use of a credit device is a Class A Misdemean-
or unless the value of the property or services obtained or sought
to be obtained within any thirty day period is one hundred fifty
dollars or more, in which case fraudulent use of a credit device
is a Class D Felony. -

Comment

This section replaces § 561.415 RSMo and is based on
Model Penal Code § 224.6, proposed New Jersey Code §
2C:21-6 and proposed Montana Code § 94-6-508. The defi-
nition of “credit device” is in Code § 15.010(4) and covers
not only the standard charge éards, but also eleetronic keys
that can be used at a bank for money, or anything used to
evidence an undertaking to pay for property or services de-
livered or rendered. '
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The present Missouri statute is cumbersome at best. The
first ‘sentence of § 561.415 is over twenty lines long. The
Code section prohibits use of a credit device for the pur-
pose of obtaining property or services when the actor knows
he has no right to do so. The government need not prove a
purpose to defraud, but must prove the defendant knew one
of the three things listad in subsection (1). The fact that
sueccess in the venture is not a prerequisite to conviction rep-
resents no change from present law.

Subsection (2) is intended to put a time limit on aggre-
gating instances of use of credit devices. The thirty day
period is appropriate and conforms to standard billing pro-
cedures.

The penalties are comparable to present law.

15.140 Deceptive business practice
(1) A person commits the crime of deceptive business prac-
tice if in the course of engaging in a business, occupation or
profession, he recklessly
(a) uses or possesses for use a false weight or measure,
or any other device for falsely de’ermining or recording
any quality or quantity; or
(b) sells, offers or exposes for sale, or delivers less than
the represented quantity of any commodity or service; or
(c) takes or attempts to take more than the represented
quantity of any commodity or service when as buyer he
furnishes the weight or measure; or
(d) sells, offers or exposes for sale adulterated, or mis-
labeled commodities; or
(e) makes a false or misleading written statement for
the purpose of obtaining property or credit.

(2) Deceptive business practice is a Class A Misdemeanor.

Comment

This section is based on Model Penal Code § 224.7, proposed
South Carolina Code § 19.1, proposed Montana Code § 94-6-
309 and proposed New Jersey Code § 2C:21-7, and will re-
place § 561.400 RSMo.

Subsections (1)(a); (b) and (e) cover situations where ei-
ther the consumer or a merchant may be defrauded by the
use of inaccurate weights, measuring devices, or packages
labeled with false quantities. "In simple terms, this covers
the butcher with his thumb on the scale. :
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No specific intent to cheat or defraud is required by this
section, All that is required is a knowledge that a false
weight is being used, or recklessness in regard to its use.
Neither must there be any actual damage incurred for a con-
vietion under this section. The penalty provided is relatively
small and it is sufficient for conviction that these devices
or weights are recklessly used. If actual loss occurs the pos-
sibility of prosecution for theft by deceit is present, except
in the case where the practice occurs through recklessness
and there is no purpose to misrepresent which is required
for deceit.

Subsection (1)(d) is intended to proscribe the sale of or
offering for sale items which are not what they seem to be.
Either the quality of the goods does not meet the standards
presceribed by law or they are mislabeled. This section is de-
signed to complement those sections of the Food and Drug
chapter which prescribe the quality of certain items of food
and drugs. Examples would include the amount of butterfat
required in goods labeled as butter, or the amount of beef
present in items marked “all beef” hamburger.

It is felt that subsection (1)(e) covers adequately the con-
duct presently prohibited by § 561.400 (False Statements to
Obtain Property or Credit, or Discount, Prohibited).

15.150 Altering mileage registering devices
(1) A person commits the crime of altering a mileage regis-
tering device if, with the purpose of misrepresenting to a pros-

- pective or eventual purchaser the number of miles traveled by

a motor vehicle, he disconnects, changes or causes to be discon-
nected or changed, any mileage registering device on a motor
vehicle so as to thereby indicate a different mileage than such
motor vehicle has actually {raveled.

(2) For purposes of this section “meotor vehicle” means any
self-propelled vehicle not operated exclusively upon tracks.

(3) Altering a mileage registering device is a Class A Mis-
demeanor.

Comment

This section is based on New York General Business Law
§ 392-e and Massachusetts General Laws, c. 266, § 141. The
definition of motor vehicle is based on a similar definition
in § 801.010(17) RSMo. There are no Missouri statutes pres-
enitly dealing with this topic. However, it is felt there is a -~
need for criminal sanctions in this area. The conduet pro-
scribed includes altering the existing mileage, installing a de-
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vice which causes the odometer to register erroneously, and
causing the mileage registering device to cease registering at
all,

15.160 Faise advertising

(1) A person commits the crime of false advertising if, in
connection with the promotion of the sale of, or to increase the
consumption of, property or services, he recklessly makes or
causes to be made a false or misleading statement in any ad-
vertisement addressed to the public or to a substantial numbeyr
of persons,

(2) False advertising is a Class A Misdemeanor.

Comment

This section is based on §§ 561.660 and 561.663 RSMo.
False advertising and misleading advertising is prohibited
if it is done recklessly (or purposely or knowingly). A repre-
sentation is not prohibited unless addressed to a substantial
number of persons. It is felt this section covers the mis-
representation that goods are “plind-made” within the mean-
ing of § 561.663 RSMo and therefore no special mention of
this is made.

15.170 Bait advertising

(1) A person commits the crime of bait advertising if he
advertises in any manner the sale of property or services with
the purpose not to sell or provide the property or services

(a) at the price which he offered them; or

(b) in a quantity sufficient to meet the reasonably ex-
pected public demand, unless the quantity is specifically
stated in the ad\{ertisement; or

(e) at all.
(2) Bait advertising is a Class A Misdemeanor.

Comment

The form of this section is based on the proposed South
Carolina Code § 19.3, but the substance is very close to §
561.665 RSMo. This crime could have been put under Code
§ 15.160 but because it is a somewhat specialized form of
false advertising and is currently dealt with in a separate
section, it was retained in a separate section. Note that bait
advertising can be committed by communicating with one
person, unlike false advertising which requires addressing a
substantial number of persons. ;
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15.180 Defrauding secured ereditors

(1) A person commits the crime of defrauding secured cred-
itors if he destroys, removes, conceals, encumbers, transfers or
otherwise deals with property subject to a security interest with
purpose to defraud the holder of the security interest.

(2) Defrauding secured creditors is a Class A Misdemeanor
unless the amount remaining to be paid- on the secured debt,
including interest, is five hundred dollars or more, in which
case defrauding secured creditors is a Class D Felony.

Comment

The section is based on Model Penal Code § 224.10. Simi-
lar provisions are found in several codes. The section re-
places § 561.570 (Disposing of Chattels Subject to Security
Agreement)., Note that the purpose to defraud need not ex-
ist at the time the property is acquired, Itis sufficient if it
exists at the time of the disposition of the property.

Under subsection (2) there is no felony penalty unless a
substantial security interest, $500,00 or more, is involved.
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WEAPONS

16.010  Chapter definitions

(1) “Blackjack” means any instrument that is designed or
adapted for the purpose of stunning or inflieting physical injury
by striking a person, and which is readily capable of lethal use.

(2) “Deface” means to alter or destroy the manufacturer’s
or importer's serial number or any other distinguishing number
ot identification mark.

(3) “Explosive weapon” means any explosive, incendiary, or
poison gas bomb or similar device designed or adapted for the
purpose of inflicting death, serious physical injury, or sub-
stantial property damage; or any device designed or adapted
for delivering or shooting such a weapon.

(4) “Firearm” means any weapon that is designed or adapted
to expel a projectile by the action of an explosive.

(5) “Firearm silencer” means any instrument, attachment,
or appliance that is designed or adapted to muffle the noise
made by the firing of any firearm.

(6) “Gas gun” means any gas ejective device, weapon, cart-
ridge, container or contrivance ether than a gas bomb, that is
designed or adapted for the purpose of ejecting any poison gas
that will cause death or serious physical injury, but not any de-
vice that ejects mace or other such repellant or temporary in-
capacitating substance. ‘

(7) “Intoxicated” means substantially impaired mental or
physical capacity resulting from introduction of any substance
into the body.

(8) “Knife” means any dagger, dirk, stiletto, or bladed hand
instrument that is readily capable of inflicting serious physical
injury or death by cutting or stabbing a person. For purposes
of this Chapter, “knife” does not include an ordinary pocket
knife with no blade more than four inches in length.

(9) “Knuckles” means any instrument that consists of finger
rings or guards made of a hard substance that is designed or
adapted for the purpose of inflicting serious physical injury or
death by striking a person with a fist enclosed in the knuckles.
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'(10) “Machine gun” means any firearm that is capable of
firing more than two shots automatically, without manual re-
loading, by a single function of the trigger,

(11). “Projectile weapon” means any bow, crossbow, pellet
gun, slingshot or other weapon that is not a firearm, which is
capable of expelling a projectile that could inflict serious physical
injury or death by striking or piercing a person.

(12) “Rifle” means any firearm designed or adapted to be
fired from the shoulder and to use the energy of the explosive
in a fixed metallic cartridge to fire a projectile through a rifled
bore by a single function of the trigger.

(13) “Shotgun” means any firearm designed or adapted to
be fired from the shoulder and to use the energy of the explo-
sive in a fixed shotgun shell to fire a number of shot or a single
projectile through a smooth-bore barrel by a single function
of the trigger.

(14) “Short barrel” means a barrel length of less than 16
inches for a rifle and 18 inches for a shotgun, or an overall rifle
or shotgun length of less than 26 inches.

(15) “Spring gun” means any fused, timed or nonmanually
controlled trap or device designed or adapted to set off an ex-
plosion for the purpose of inflicting serious physical injury or
death. '

(16) “Switchblade knife” means any knife which has a blade
that folds or closes into the handle or sheath, and

(a) that opens automatically by pressure applied to a
button or other device located on the handle; or

(b) that opens or releases from the handle or sheath by
the force of gravity or by the application of centrifugal
force,

Comment

Lack of statutory definitions constitutes one of the major
problems with present Missouri weapons laws. For example,
§ 564.610 RSMo refers to “any kind of firearms, bowie knife,
springback knife, razor, metal knucks, billy, sword cane, dirk,
dagger, a slungshot or other similar deadly weapons” in
defining those weapons which may not be carried in certain
public places. The same section refers to “dangerous or
deadly weapon of any kind or description” in defining those
weaporns which may not be concealed.

~ The Code definitions are hased on definitions found in other
revised codes, with heavy reliance on the Proposed Texas
Penal Code § 46.01 (Final Draft 1970), the Michigan Criminal
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Code § 5701 (Final Draft 1967), and the proposed Montana
Criminal Code § 94-8-202 (1970 Draft).

Some of the defined terms, including “explosive weapon”,
“machine gun”, “firearm silencer”, “switchblade knife” and
“knuckles”, were defined to make clear what weapons are
ordinarily prohibited, Some terms are defined. Although a
comprehensive listing of “deadly weapons” might be atiempt-
ed, it would be insufficient to cover the category and is not
reeded in this chapter. See general definitions section of
Chapter 1 for definilion of “deadly weapon” for purposes of
burglary and robbery.

16.020 Prohibited weapons

(1) A person commits a erime if he knowingly possesses, man-
ufactures, transports, repairs, or sells:

(a) An explosive weapon.

(b) A machine gun.

(e¢) A gasgun.

(d) A short barreled rifle or shotgun.
(e) A firearm silencer.

(f) " A switchblade knife,

(g) Knuckles.

(2) A person does not commit a erime under this Section if
his conduct

(a) was incident to the performance of official duty by
the armed forces, national guard, a governmental law en-
forcement agency, or a penal institution; or

(b) was incident to engaging in a lawful commercial or
business transaction with an organization enumerated in
Subsection (2) (a); or

(c) was incident to using an explosive weapon in a man-
ner reasonably related to a lawful industrial or commercial
enterprise; or

(d) was incident to displaying the weapon in a public
museum or exhibition; or

(e) was incident to dealing with the weapon solely as a
curio, ornament, or keepsake, or to using it in a manner rea-
sonably related to a lawful dramatic performance; but if the
weapon is a type described in Subsection (1) (a), (¢), (d) or
(e) it must be in such a non-functioning condition that it can-
not readily be made operable. No machine gun may be pos-
sessed, manufactured, transported, repaired or sold as a
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curio, ornament, or keepsake even if it is inoperable and
cannot readily be made operable.

(3) The defendant shall have the burden of injecting the issue
of an exemption under Subsection (2).

(4) A crime under Subsection (1) (a), (b), (c), (d) or (e) is
a Class C Felony; a crime under Subsection (1) (f) or (g) is a
Class A Misdereanor.

Comment

Based on Proposed Texas Penal Code § 46.03 (Final Draft
1970), this section concerns weapons that have little or no
lawful use.

Explosive weapons, defined in Code § 16.010(3) ordinarily
serve no lawful purpose. See § 564.580 RSMo prohibiting the
possession or control of a “bomb or bombshell”, At present
there are only two exceptions to the broad prohibition against
bombs and bombshells, It does not apply to “peace officers
or members of military forces in the regular discharge of
their duties as such.,” Code § 16.020(2) recognizes other
legitimate excuses for controlling or possessing explosive
weapong. The Code covers “bombing” now covered by §§
564.560 and 564.570 in the arson sections, Scattered through-
out the present statutes are provisions on explosives. - See
§§ 73.110(50), 75.110(59), T7.570, 79.450(2), 252.220, 292.080,
320.110 to 320.190 (fireworks regulations), 414.130, 560.100,
560.400, 562,285, 562.290, 562.300, 564.380, 564.390 and
564.410 RSMo, Since explosive weapons are outlawed, devices
principally designed or adapted for delivering or shooting
an explosive weapon are also prohibited. See definition
of “‘explosive weapon’, Code § 16.010(3).

Machine guns are presently prohibited by § 564.590 RSMo.
The definition of machine gun in § 564,600 RSMo is rather
ambiguous and is replaced by Code § 16.010(10). Any fire-
arm which fires more than two shots automatically with a
single pull of the trigger (thus excluding double barrel shot-
guns) should be considered a machine gun, whether or not
the ammunition is fed to the firearm “by means of clips,
disks, drums, belts or other separable mechanical device.”
Under Subsection (2)(e) even inoperable machine guns are
outlawed as curios, ornaments or keepsakes because of their
dangerous potential. Most inoperable machine guns can be
made operable.

Subsection (1)(c) is new. Gas guns are being sold in
Missouri and should be prohibited at least where their use
could cause death or serious physical injury. This provision
is needed, since the definition of “explosive weapon” only
includes poison gas bombs or projectiles and the like. Section
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562.300 RSMo on ‘‘possession, manufacture or sale of stink
bombs” was riot designed to cover these modern gas devices,
although the language might cover such things as gas pistols
or pens. The definition in Code § 16.010(6) covers those gas
devices which the average citizen should be prohibited from
using to defend himself,

Subsection (1)(d) prohibits “sawed-off” rifles and shot-
guns, When the barrel length is less than 16 inches for a
rifle or 18 inches for a shotgun, or the overall length is less
than 26 inches, the rifle or shotgun is not designed for
accuracy, can be more easily concealed, and does not have
enough lawful utility to justify its existence. The definition
in Code § 16.010(14) is based on the proposed Texas Code
and several other codes. See also 18 U.B.C.A. § 921(a)(6)
and (8). Section 564.620 RSMo presently covers some of
these weapons if they are of “a size which may be concealed
upon the person.” - )

Subsection (1)(e) is new. Most states with weapons pro-
hibitions outlaw silencers for firearms, which serve little or
no legitimate purpose. '

Subsections (1)(£) and (g) are new, although § 564.610
RSMo in effect outlaws switchblade knives and metal knuckles
by prohibiting a person from going any “place where people
are assembled for educational, political, literary or social
purposes,” ete. with such items “or other similar deadly
weapons,” whether “concéaled or exposed.” Note that the
definition of “knuckles” in Code § 16.010(9) is not limited
to metal knuckles, and that the definition of “switchblade
knife” in Code § 16.010(16) also covers gravity knives.

Subsection (2) continues the present Missouri “defenses”
for the military and law enforcement agencies and states
other exemptions.

16.030 Unlawtul use of weapons

(1) A person commits the crime of unlawful use of weapons if
he knowingly

(a) carries concealed on or about his person a knife, a
firearm, a blackjack or any other weapon readily capable of
lethal use; or

(b) sets a spring gun; or

(¢) discharges or shoots a firearm into a dwelling house,

a railroad. train, boat, aireraft, or motor vehicle as defined

in Section 302.010 RSMo, or any building or structure used
for the assembling of people; or .
Z16
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{d) aims 4 firearm or projectile weapon at another person
in an angry or threatening manner, or possesses a knife,
firearm, blackjack or any other weapon readily capable of
lethal use with purpose to unlawfully use such weapon
against another person; or

(e) possesses or discharges a firearm or projectile weapon
while intoxicated; or

(f) discharges a firearm within one hundred yards of any
occupied school house, courthouse, or church building; or

(g) discharges or shoots a firearm at a mark, at any ob-
ject, or at random, on, along or across a public highway or
discharges or shoots a firearm into any out-building; or

(h) carries a knife, firearm, blackjack or any other weap-
on readily capable of lethal use into any church or place
where people have assembled for worship, or into any school,
or into any election precinct on any election day, or into any
building owned or occupied by any agency of the federal
government, state government, or potitical subdivision there-
of, or into any public assemblage of persons met for any
lawful purpose.

(2) Exemptions.

(2) Subsections (1) (a), (c¢), {(d), (), (g) and (h) of this
Section shall not apply to or affect any of the following:

(i) Peace officers, or any person summoned by such
officers to assist in making arrests or preserving the
peace while actually engaged in assisting such officer.

(ii) Wardens, superintendents and keepers of pris-
ons, penitentiaries, jails and other institutions for the
detention of persons accused or convicted of crime,

(iii) Members of the armed forces or national guard
while performing their official duty.

(b) Subsection (1)(a) does not apply when the actor is
transporting such weapons in a non-functioning state or
when not readily accessible.

(3) The defendant shall have the burden of injecting the issue
of an exemption under Subsection (2}.

(4) Unlawful use of weapons is a Class D Felony unless com-
mitted under Subsection (1) (e), (£), (g) or (h) in which cases
it is a Class B Misdemeanor.

Comment

This section brings together most of the “unlawful use of
weapons” offenses recognized under present law sud some
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new provisions are added, The format is hased on Illificis
Revised Criminal Code Ch, 38, § 241 (1961).

The present Missouri law, § 564.610 RSMo, on concealed
weapons, is not clear as to whether there must be an actual
“intent to- conceal”, Under one line of cases consciously
concealing the weapon must be shown, The Code requires
that the actor “knowingly” carry a concealed weapon. The
requirement that the weapon be “on or about his person”
has also been defined by Missouri case law as either on the
person or within easy reach and convenient control. See
State v. Conley, 280 Mo. 21, 217 S.W. 29 (1919). Note that
under Subsection (2)(b), Subsection {1)(a) does not apply
when the weapon js being transported iz a non-functioning
state or when not immediately accessible. The danger of
carrying concealed weapons does not exist if the weapon
is non-functional or mot readily accessible. ‘“Non-function”
means broken down or incapable of being fired if loaded.
It remains a felony to carry a concealed but unloaded, func-
tional firearm. The concealed weapon section is consistent
with present law. :

Subsection (1)(b) is new and covers more than the typical
“spring gun” situation. See Code § 16.010(15). If a person
rigs a fused, timed or nonmanually controlled device so that a
bomb explodes, there is as much reason to prohibit such
conduct as to prohibit the rigging of a spring shotgun.

Subsection (1)(e) is based on § 562.070 RSMo, “Shooting
into dwelling, building or vehicle,” but is broadened to include
shooting into any building or structure used for the assem-
bling of people. “Projectile weapons”. which comprehend
pellet guns, bows and arrows, etc. are not included because
of the lesser danger. Although not specifically e¢xpressed,
§ 562.070 RSMo is limited to shooting with a firearm. See
State v. Woolsay; 33 S.W.2d 955 (Mo0,1930), where the court

indicated that the particular type of firearm used is not

material.

Subsection (1)(d) is based on Proposed Michigan Revised
Criminal Ccde § 5740¢1)(a) and § 564.610 RSMo and includes
both - fireasins and projectile weapons. While the aiming
might also be an assault it seems appropriate to prohibif
such conduct in the weapons chapter when the aiming is in
an angry or threatening manner. Of course, if there is
justification for the conduct (such as self-defense) no crime
would be committed. The last part of this subsection was
added to cover situations in which the actor does not “aim”
the weapon but intends to use it. .

Subsection (1)(e) is based on § 564.610 RSMo which pro-:

hibits the possession of deadly weapons. while intoxicatét
and makes it a felony. The definition in Code § 16.010(7)
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requires ‘“substantial impairment” of mental or physical
capacity.

Subgection (1)(f) is based on § 562.080 RSMo whiclh is
more complicated in that it prohibits such discharge within
the “immediate vieinity’”’ and then defines “immediate vieini-
ty” to mean “a distance not exceeding two hundred yards.”

Subsection (1)(g) is based on § 564.520 RSMo with the
addition of the word “on” and the inclusion of shooting into
out-buildings, now covered by § 562.070 RSMo. The maxi-
mum penalty under § 564.520 is a fine of five dcllars which
is hardly sufficient for this kind of conduct.

Subsection (1)(h) is based on § 564.610 RSMo, which pro-
vides a felony penalty for this kind of conduct and equates
it with carrying a concealed weapon. The Code uses the
descriptive phrase “weapon readily capable of lethal use”
rather than “deadly weapon” used in § 564.610 RSMo. An
unloaded firearm would be readily capable of lethal use, since
it can be loaded quickly. The Code provisions specifically
mention “weapon readily capable of lethal use” whenever the
“deadly weapon” limitation is needed. Cf. Subsections (1)
(a) and (d). Public buildings owned or occupied by any
governmesit are included in subsection (1)(h).

Subsection (2) sets out the various exceptions to unlawful
use of weapons, The present exemptions for peace officers
and members of the armed forces or national guard, which
are not contained in each weapons section, are preserved for
the most part. However, note that all persons are prohibited
from setiing spring guns and possessing or discharging a
firearm or projectile weapon while intoxicated. Subsections
(1)(b) and (e). Inclusion of wardens, superintendents and
keepers of prisons, ete, is based on § 216.240 RSMo, Inclusion
of persons “summoned ' to assist in making arrests
or preserving the peace” is new. Subsection (2)(b) permits
a person to transport a deadly weapon in & non-functioning
state or when it is not immediately accessible, This is con-
sistent with present Missouri law.

Subszction (3) places the burden of injecting the issue of
an exemption on the defendant. This is consistent with pres-
ent Missourii law,. The state should not have the burden
of showing that the defendant is not a peace officer, member

of the national guard, ete. until the isue has been raised.-

Under Subsection (4) viclation of (1)(a) is a Class D
Felony, comparable to the maximum five year penalty under §
564.610 RSMo. Violations of subsections (1)(b) to (d) are
also Class D Felonies, The less serious kinds of unlawful use
are made Class B Misdemeanors. : ‘ .
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16.040 Defacing a firearm

(1) A person commits the crime of defacing a firearm if he

knowingly defaces any firearm.

(2) Defacing 2 firearm is a Class A Misdemeanor,

Comment

Based on Kentucky Penal Code § 2814 (Final Draft 1971).
In order to have effective gun control and to aid in crime
detection, all firearms should have identifying marks which
will enable tracing, 18 U.S.C.A. § 923(1) (1971) requires
serial number identification on every firearm imported or
manufactured. Present Missouri law i limited in this area
of defacing to firearms that can be concealed upon the person.
Sections 564.620 and 564.640 RSMo. Defacing also prevents
the tracing of rifies and shotguns, and ordinarily prevents
the prosecution from showing that a firearm has been stolen.
No reason exists for anyone to deface a firearm other than
to obscure its identity., This and the next section complement
the federal weapons control law. 18 U.S.C.A. § 922(k)
makes it unlawful for any person to knowingly transport or
receive, in interstate or foreign commerce, any firearm with
the importer’s or manufacturer’s serial number removed,
obliterated, or altered. Intrastate dealings in such weapons
should also be prohibited., See Code § 16.010(2) for the defi-
nition of “deface”.

16.050 Possession of a defaced firearm

(1) A person commits the crime of possession of a defaced
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16.060  Unlawtul transfer of weapons

(1) A person commits the crime of un]awful transfer of

weapons if he

(a) knowingly sells, leases, loans, gives away or delivers
a firearm or ammunition for a firearm to any person who,
under the provisions of Section 16,070, is not lawfuily en-
titled to possess such, .

(b) knowingly sells, leases, loans, gives away or delivers
a knife, rifle, shotgun or blackjack to a person less than 21
years old without the consent of the child’s custodial par-
ent or guardian, or recklessly sells, leases, loans, gives away
or delivers any other fivearm to a person less than 21 years
old; provided, that this does not prohibit the delivery of
such weapons to any peace officer or member of the armed
forces or national guard while performing his official duty;
or

(¢) recklessly sells, leases, loans, gives away or delivers
a firearm or ammunition for a firearm to a person who is
infoxicated.

(2) Unlawful transfer of weapons under Subsection (1) (a)

is a Class D Felony; unlawful transfer of weapons under Sub-
sections (1) (b) and (c¢) is a Class A Misdemeanor. .

Comment

Most of this section is new, It is based on federal weapons
law and similar statutes in Missouri and several other states.
Often such provisions are scattered throughout a code, mak-

firearm if he knowingly possesses a firearm which does not have
the manufacturer’s or importer’s serial number engraved or cast
on the receiver or frame of the firearm.

ing it difficult for a seller or possessor of weapons to discover
all of the prohibited transfers.

(2) Possession of a defaced firearm is a Class B Misdemeanor.

Comment

Based on Kentucky Penal Code § 2820 (Final Draft 1971)
and 18 U.S.C.A, § 923(i) (1971), this section complements
Code § 16.040. Defacing ordinarily prevents the prosecution
from showing that a firearm has been stolen making it diffi-
cult to prove the possessor is the thief or a receiver of stolen
property. Thus, the need for this section,

Under this section, the state must prove the defendant knew
the weapon was defaced. If a person knowingly possesses a
defaced firearm he should destroy it, make it inoperable, or
turn it over to law enforcement authorities. The goal is to
get all funetional firearms that are defaced out of commerce.
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.. Subsection (1)(a) is based on South. Carolina Criminal
Code § 22.6 (Proposed Draft 1971) which is apparently a
narrower version of 18 U.S.C.A. § 922(h). Code § 16.070 lists
those persons who commit a crime by possessing a firearm
or-ammunition, By restricting access to firearms by persons
recently convicted of dangerous felonies, fugitives from jus-
tice, habitnal drunkards, drug addicts and persons adjudged
mentally incompetent, the disproportionate share of offenses
.involving firearms committed by such persons should be
reduced. - Section 564.610 RSMo prohibiting intoxicated per-

- sons from possessing deadly weapons was probably passed for

similar reasons. However, no present provision punishes the
person who knowingly supplies a firearm or ammunition to
- an inebriate, dangerous felon, fugitive, drug addict or men-
tally incompetent person. At present, unless the supplier of
the firearm knows it will be used in conneetion with a crime,
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he may not be convicted of an offense. Even if the supplier
has such knowledge, it is still difficult to establish complicity.

The fact that a firearm or ammunition shipped in interstate
commerce was supplied to a felon, ete., can always be brought
to the attention of the federal authorities. Nevertheless, a
Missouri prosecutor should not be forced to rely solely on
federal enforcement to prevent firearms and ammunition
from reaching potentially dangerous persons. It would seem
that the state constitutional guarantee permitting every
citizen to keep and bear arms in defense does not apply to
recently convicted felons, fugitives, drug addicts, etec. The
second amendment to the federal constitution, protecting the
right of the people to keep and bear arms, has not prevented
Congressional legislation in this area.

Subsection (1)(b) is based on § 564.610 RSMo, which
prohibits the sale, delivery, loan or bharter of any kind of
“firearms, bowie knife, springback knife, razor, metal knucks,
billy, sword cane, dirk, dagger, slungshot or other similar
deadly weapons” to a minor. Since Code § 16.020 absolutely
prohibits the sale or possession of some of the weapons
listed in § 564.610, a provision is only needed to cover weapons
not prohibited to adults, which should not be transferred to
children without the parent’s consent. Arguably, a person
seventeen years old (as contrasted to 21) should be suffi-
ciently responsible to possess firearms not capable of being
concealed on the person, but most parents probably would
prefer to see the present law retained. This subsection does
not apply to the issuance of such weapons to peace officers or
members of the armed forces, ROTC, etc. when on duty. Un-
der 18 U.S.C.A. § 9.22(b) and Céde § 16.080(1)(b), a person
under 21 years old cannot purchase a firearm other than a
rifle or shotgun.

Subsection (1)(c) is based on Proposed Texas Penal Code
§ 46.04(a)(2) (Final Draft 1970). The Texas provision only
prohibits the sale of firearms or ammunition to persons who
are intoxicated. Section 564.610 RSMo prohibits intoxicated
persons from possessing deadly weapons, and Code § 16.030
(1) (e) retains this prohibition. This subsection requires only
recklessness. - A supplier who “consciously disregards a sub-
stantial and unjustifiable risk that [intoxication] exists” (see
Code § 7.020(2) (c¢)) should be held criminally liable. - There
will usually be sufficient indicia of intoxication that the sup-
plier should not be permitted the defense that he did not
“know” the person was intoxicated.

Thése provisions should not slew down the legitimate sale
of weapons. If a weapons dealer is aware of a person’s
mental deficiencies, past criminal record, instability, or ap-
parent young age, he should check on the person before
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completing the sale. This should be done even though a permit
is not required for the sale under the limited provisions of
Code § 16.080.

E}_ccept for knowing sales to certain felons, ete., violation of
this section is a Class A Misdemeanor. Present Missouri law,
§ 564.610 RSMo, makes it a felony to furnish a deadly weapon
to any minor, or for an intoxicated person to possess such
a weapon. This is very harsh, and the statute is probably
seldom used for that reason. '

16.070 Unlawtul possession of firearms and firearm ammuni-
tion
(1) A person commits the crime of unlawful possession of a

firearm or firearm ammunition if he has any firearm or firearm
ammunition in his possession and

(2) he has been convicted of a dangerous felony or con-
fined therefor in this state or elsewhere during the five year
period immediately preceding the date of such possession;
or

(b) he is a fugitive from justice, an habitual drunkard,
a drug addict, or is currently adjudged mentally incompe-
tent.

(2) Unlawful possession of a firearm or firearm ammunition
is a Class C Felony.

Comment

This provision is very similar to IlIl.Criminal Code Ch. 38
§ 24-3 (1971) which makes this offense a Class A Misde-
meanor. The purpose of the provision is to deter potentially
dangerous persons from obtaining firearms. See comment
to Code § 16.060(1). The term “dangerous felony” is defined
in the general definitions section of Chapter 1.

16.080  Transfer of concealable firearm withous permit

(1) A person commits the crime of transfer of a concealable
firearm without a permit if ‘

(a) he buys, leases, borrows, exchanges or otherwise
receives any concealable firearm, unless he first obtains
and delivers to the person delivering the firearm a valid
permit authorizing the acquisition of the firearm; or

(b) he sells, leases, loans, exchanges, gives away or oth-
erwise delivers any concealable firearm, unless he first de-
mands and receives from the person receiving the firearm
a valid permit authorizing such acquisition of the firearm.
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(2) For purposes of this Section, “concealable firearm” means
a firearm with a barrel less than eighteen inches in length.

PROPOSED CRIMINAL CODE

(3) A permit to acquire a concealable firearm shall only be
valid for thirty days after the issuance thereof.

(4) Subsection (1) shall not apply to the transfer of conceal-
able firearms among manufacturers, wholesalers or retailers of
firearms for purposes of commerce; nor shall it apply to antique
firearms or replicas thereof. The term “‘antique firearm” means
any firearm not designed or redesigned for using rim fire or
conventional center fire ignition with fixed ammunition and
manufactured in or before 1898 (including any matchlock, flint-
lock, percussion cap, or similar type of ignition system or replica
thereof, whether actually manufactured hefore or after the year
1898) and also any firearm using fixed ammunition manufactured
in or before 1898, for which ammunition is no longer manufac-
tured in the United States and is not readily available in the
ordinary channels of commercial trade.

(5) The defendant shall have the burden of injecting the is-
sue of nonapplication of Subsection (1) under the provisions of

Subsection (4).

(6) Transfer of concealable firearms without a permit is a
Class ‘D Felony.

Comment

This is based on § 564.630(1) RSMo, substantially reworded
to make the law clearer and consistent with the form of the
Code. . Section 564.630(1) does not apply to transfers among
manufacturers, wholesalers and retailers of firearms, nor to
antique firearms (as the result of a 1967 amendment). The
present section applies to “a firearm of a size which may be
concealed upon the person.” The Code provision makes this
more explicit. Any firearm with a barrel longer than 18
inches would be difficult to conceal. Since Code § 16.020(1)
(d) outlaws short-barreled rifles and shotguns, this provision
only applies to firearms that are not designed to be fired
from the shoulder. This is consistent with § 564.630(1)
which applies basically to pistols and revolvers.

Section 564.660 RSMo makes violation of any of the fire-
arm permit provisions a felony punishable by up to five years
in prison. This is very harsh when applied to the more tech-
nical permit provisions. The Code makes the {ransfer of the
weapon without a permit a Class D Felony, but treats the
violation of the permit rules as a Class A Misdemeanor,
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16.090 Obtaining permit to transfer concealable firearm

(1) Eligibility. A permit to acquire a firearm with a barrel
of less than eighteen inches shall be issued by the sheriff of the
county in which the applicant resides, if after inquiry, the sheriff
finds that all of the statements in the application are true, and
that the applicant

(a) is of good moral character;

(b) is 21 years of age, a citizen of the United States
and has vesided in this state for at least six months;

(c) has not been convicted of a dangerous felony or an
attempt to commit a dangerous felony, or confined there-
fore, in this state or elsewhere during the five year period
immediately preceding the date of such application;

(d) is not an habitual drunkard or drug addict; and

(e) is not currently adjudged mentally incornpetent and
has not been a patient in a mental hospital within the five
year period immediately preceding the date of such appli-
cation.

(2) Applications. Applications shall be made to the sheriff
of the county in which the applicant resides. An application
shall be filed in writing, signed and verified by the applicant,
and shall state the name, occupation, age, height, color of eyes
and hair, residence and business addresses of the applicant, the
reason for desiring the permit, whether the applicant complies
with each of the requirements specified in Subsection (1) and
any other facts that may be required to show his good moral
character.

(3) Inquiry. Before a permit is issued, the sheriff shall
make such inquiry as he deems necessary into the accuracy of
the statements made in the application. In conducting such in-
quiry, the sheriff may take into account his personal knowledge
of the. character and background of the applicant. In order to
ascertain if the applicant has a previous criminal record, the
sheriff may take the fingerprints of the applicant. If the ap-
plicant’s - fingerprints are taken, two copies shall be taken on
standard fingerprint cards. An additional copy may be taken
on a card approved or supplied by the Federal Bureau of Investi-
gation. One standard card shall be forwarded to, and retained
by, the Division of Intelligence and Investigation of the State
Highway Patrol. ' Upon receipt of such, without unnecessary
delay, the files of such division shall be searched, followed im-
mediately by a written report to the sheriff of all data and in-
formation pertaining to the applicant there on file. The card
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approved by the Federal Bureau of Investigation may be for-
warded to the Bureau in Washington, D.C., with a request that
the files of the Bureau be searched, and that all data and in-
formation pertaining to the applicant there on file be sent
promptly to the sheriff. The sheriff shall retain the remaining
fingerprint card in his file. No such fingerprints may be in-
spected by any person other than a law enforcement officer,
except on order of a judge of a court of record, and after notice
to the applicant.  The sheriff may also make a written inquiry
about the applicant to the chief of police of any municipality
in the county, and upon such inquiry the chief of police shall
promptly report in writing about the applicant. The sheriff may
also request the Division of Mental Diseases to search its rec-
ords for information concerning any previous or present mental
deficiency or illness of the applicant. Upon such request the
Division shall make this search without unnecessary delay and
report on all data and information pertaining to the applicant
in its files. Upon completion of the inquiry, induding such fur-
ther investigation deemed necessary, the sheriff shall promptly
approve or reject the application. If the application is approved,
the sheriff shall issue a permit and a copy thereof to the appli-
cant.

(4) Contents of permit. The permit shall recite the date of
issuance, that it is invalid after thirty days, the name and ad-
dress of the person to whom granted, the name and address of
the person from whom the weapon is to be acquired, the nature
of the transaction, and a physical description of the applicant.
The applicant shall sign the permit in the presence of the sheriff.

(56) Use and return of permit. If the permit is used, the per-
son who receives the permit shall return it fo the sheriff within
thirty days after its expiration, with a notation thereon show-
ing the date and manner of disposition of the firearm. The
sheriff shall keep a record of all applications for permits, his
action thereon, and shall preserve all returned permits. |

(6) False transactions. No person shall in any manner trans-
fer, alter or change a permit, or make a false notation thereon,
or obfain a permit upon any false representation, or use, or at-
tempt to use a permit issued to another.

(7) Violations. Violation of any provision of this Section is
a Class A Misdemeanor. :
Comment

This section is based on § 564.630 RSMo, which has been
revised to improve the operation of the present permit law.
The effectiveness of the present law in keeping concealable
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weapons out of the hands of persons who are likely to use them
illegally is open to guestion. 'This is particularly true in ur-
ban areas where the sheriffs are not as likely to know per-
sonally the applicants for permits. The code provision retains
the “good moral character” requirement, but also lists certain
types of persons who should not be permitted to buy conceal-
able weapons. This gives more guidance to the sheriff but
still requires the sheriff to make the basic judgment as to the

_ advisability of issuing the permit. :

More important, the Code provision allows the sheriff, at
his discretion, to take the fingerprints of the applicant and
send them to the highway patrol and the F.B.I. The sheriff
may also inquire of the chiefs of police of the municipalities
in the county concerning information of the applicant. In
counties containing sizable communities, the police department
in the municipality where the applicant lives or works is more
apt to have current information about the applicant than is
the sheriff’s office. Further, the sheriff can get information
about the applicant from the Division of Mental Diseases.
While the sheriff can act on the basis of his own knowledge of
the character and background of the applicant, these additional
investigative methods can be used when the sheriff thinks it
advisable.

If the sheriff uses these additional investigation methods,
there will be some delay in the issuing of the permit. This,
particularly where the applicant is not personally known to
the sheriff, is desirable in that it provides a “cooling off”
period for the applicant who is impulsively buying a pistol for
immediate use. This delay should not unreasonably show the
purchase and sale of firearms from a commereial standpoint.
The risks involved in felons and insane persons having such
firearms is sufficient justification to give the sheriff the
means of making an adequate investigation. ’
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Chapter 17
GAMBLING

Introductory Comment

This Chapter basically follows the present Missouri ap-
proach to gambling, comprehensively proseribing gambling
activities, However, noncommercial gambling in private can-
not be suppressed successfully and arguably is not harmful
enough to be made criminal. The person who confines his
gambling to the friendly poker game in someone’s home will
not be subject to criminal prosecution under this chapter;
nor will the person who privately wagers on athletic events
with friends. Such gambling does not threaten the health,
wealth, and well-being of society, at least not to a sufficient
degree to be criminally prohibited. Also, there are no true
“yictims” deserving of criminal protection in such friendly
wagers or private games of chance, unless professional gam-
blers are involved.

The trend in the criminal law of gambling is away from
strict prohibition. Distinctions between criminal and non-
criminal gambling are usually based on the conditions under
which gambling games are played and no longer on the types
of games played. Thus gambling in public and commercial
gambling are generally considered sufficiently harmful to be
prohibited; private gambling is not. At common law any
game of chance played by a group of persons in a private
place was not criminal if there wds no breach of ths peace or
corruption of public morals, no general invitation to the
public to play, and no cheating. Gambling was a crime only
when conducted openly and notoriously, or where it tended
to be a breach of the peace, e. g., because inexperienced per-
sons were fleeced. Thus the gambling house was considered
a public nuisance, as it is today, see § 563.368 RSMo.
Ploscowe, “The Laws of Gambling”, 269 Annals of the Ameri-
can Academy of Political and Social Science 1 (1950).

There is one area of gambling in which even private gam-
bling of a noncommercial nature cannot be lawful. Art, III,
§ 89(9) of the Missouri Constitution deprives the legislature
of the power ‘“to authorize lotteries or gift enterprises for
any purpose.” However, many forms of gambling do not
fall within the definitions of “lotteries” or “gift enterprises.”

Removing the criminal sanctions for private gambling does
not require the removal of civil remedies for those who may
be victimized. Sections 434.010 to 434.060 RSMo centain
various provisions permitting recovery of money or property
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lost through gambling. These provisions are not touched by
the Code,

Present Missouri laws lump public and private, commercial
and noncommercial gambling together and specifically pro-
hibit-all gambling of most types. See § 563.390 RSMo, specifi-
cally prohibiting betting on billiard and pool games; § 563.400,
prohibiting’ betting on elections; § 563.410, prohibiting
“playing any game for money, property or gain, with cards,
dice, or any other device which may be adapted or used in
playing any game of chance . " Apparently these are
not considered very serious offenses, because the maximum
penalty is a fine ranging from a maximum of $50 to $200.
However, when a person is directly involved in public and
commercial gambling, he is guilty of a felony. See e. g.,
§ 563.370 RSMo, keeping gaming device; § 563.445, weather
ticket game; § 563.450, setting up bucket shop.

The present laws of Missouri include approximately 35 stat-
utes dealing specifically with various forms of prohibited
gambling activity. Some are very prolix and overspecific
and attempt to cover every type of act by which a given form
of gambling may be promoted (e. g., §§ 563.450 to 563.520
RSMo deal’s v with “bucket shops” and §§ 563.530 to 568.560
RSMo. proseribing “option dealing”).. This chapter is based
on the premise that formulation of the gambling offenses does
not require one or more statutes covering each form of gam-
bling, or detailed explanations in each section of the kinds of
conduct proscribed. The definitions in Code § 17.010 lay the
foundation for simplifying the gambling provisions. Instead
of defining “bucket shops” and “option dealing”, Code § 17.010
defines “gambling” in such a manner that these forms of
gambling are covered generally rather than specifically,

17.010 Chapter definitions

(1) “Advance gambling activity.” A person “advances gam-
bling activity” if, acting other than as a player, he engages in
conduct that materially aids any form of gambling activity.
Conduct of this nature includes but is not limited to conduct
directed toward the creation or establishment of the particular
game, lottery, contest, scheme, device or activity involved, toward
the acquisition or maintenance of premises, paraphernalia, equip-
ment or apparatus therefor, toward the solicitation or induce-
ment, of persons to participate therein, toward the actual con-
duct of the playing phases thereof, toward the arrangement or
communication of any of its financial or recording phases, or
toward any other phase of its operation. A person advances
gambling activity if, having substantial proprietary control or
other authoritative control over premises. being used with his
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knowledge for purposes of gambling activity, he permits that
activity to occur or continue or makes no effort to prevent its
occurrence or continuation.

PROPOSED CRIMINAL CODE

(2) “Bookmaking” means advancing gambling activity by
unlawfully accepting bets from members of the public as a busi-
ness, rather than in a casual or personal fashion, upon the out-
comes of future contingent events.

(8) “Contest of chance” means any contest, game, gaming
scheme or gaming device in which the outcome depends in a ma-
terial degree upon an element of chance, notwithstanding that
the skill of the contestants may also be a factor therein.

(4) “Gambling”. A person engages in “gambling” when he
stakes or risks something of value upon the outcome of a con-
test of chance or a future contingent event not under his con-
trol or influence, upon an agreement or understanding that he
will receive something of value in the event of a certain out-
come. Gambling does not include bona fide business transac-
tions valid under the law of contracts, including but not limited
to contracts for the purchase or sale at a future date of securi-
ties or commodities, and agreements to compensate for loss
caused by the happening of chance, including but not limited to
contracts of indemnity or guaranty and life, health or accident
insurance; nor does gambling include playing an amusement
device that confers only an immediate right of replay not ex-
changeable for something of value.

(5) “Gambling device” means any device, machine, parapher-
nalia or equipment that is used or usable in the playing phases
of any gambling activity, whether that activity consists of
gambling between persons or gambling by a person with a ma-
chine. However, lottery tickets, policy slips and other items
used in the playing phases of lottery and policy schemes are not
gambling devices within this definition.

(6) “Gambling record” means any article, instrument, rec- |

ord, receipt, ticket, certificate, token, slip or notation used or
intended to be used in connection with unlawful gambling ac-
tivity. v

(7) “Lottery” or “policy” means an unlawful gambling scheme
in which for a consideration the participants are given an op-
portunity to win something of value, the aweud of which is de-
termined by chance,

(8) “Player” means a person who engages in any form of
gambling solely as a contestant or bettor, without receiving or
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becoming entitled to receive any profit therefrom other than
personal gambling winnings, and without otherwise rendering
any material assistance to the establishment, conduct or opera-
tion of the particular gambling activity. A person who gambles
at a social game of chance on equal terms with the other partici-
pants therein does not otherwise render material assistance to
the establishment, conduct or operation thereof by performing,
without fee or remuneration, acts directed toward the arrange-
ment or facilitation of the game, such as inviting persons to
play, permitting the use of premises therefor and supplying cards
or other equipment used therein. A person who engagés in
“bookmaking” as defined in Subsection (2) is not a “player”.

GAMBLING

(9) “Professional player” means a player who engages in
gambling for a livelihood or who has derived at least twenty per
cent of his income in any one year within the past five years
from acting solely as a player.

(10) “Private place” means a place to which the public does
not have access, and excludes, among other places, streets, high-
ways, restaurants, taverns, nightclubs, schools, hospitals, and
the common areas of apartmcat houses, hotels, motels, office
buildings, transport facilities, and shops, and any place primarily
used for the purpose of gambling.

(11) “Profit from gambling activity”. A person “profits
from gambling activity” if, other than as a player, he accepts
or re~ . <¢s money or other property pursuant to an agreement
or uaderstanding with any person whereby he participates or is
to participate in the proceeds of gambling activity.

(12) “Slot machine” means a gambling device that as a ve-
sult of the insertion of a coin or other object operates, either
completely automatically or with the aid of some physical act
by the player, in such a manner that, depending upon elements
of chance, it may eject something of value. A device so con-
structed or readily adaptable or convertible to such use is no
less a slot machine because it is not in working order or because
some mechanical act of manipulation or repair is required to
accomplish its adaptation, conversion or workability. Nor is it
any less a slot machine because apart from its use or adaptability
as such it may also sell or deliver something of value on a basis
other than chance.

(13) “Something of value” means any money or property, any
token, object or article exchangeable for money or property, or
any form of credit or promise directly or indirectly contemplating
transfer of money or property or of any interest thereir or in-
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volving extension of a service, entertainment or a privilege of
playing at a game or scheme without charge.

(14) “Unlawful” means not specitically authorized by law.

Comment

The definition of “advance gambling activity”, subsection
(1), is taken from Michigan Revised Criminal Code § 1601(a)
(Final Draft 1967), While private social games are not crimi-
nal, because a person does not promote or advance gambling
if he merely invites friends in for a poker game, all exploita-
%ive gambling is made criminal. One of two basic kinds of
exploitative gambling is “advancing” unlawful gambling ac-
tivity. The other is “profiting from gambling activity,” see
subsection‘ (11). Gambling by a professional player is also a
erime under Code § 17.020. One does not advance unlawful
gambling merely by being a “player”, subsection (8) but if
one goes beyond the actions of a player in aiding gambling
activity, he will be subject to punishment under Code §§
17.080 or 17.040. These provisions and. this definition take
the place of present statutes covering knowingly providing
equipment or premises, e. g., § 568.350 RSMo, establishing or
advertising a Ilottery, §§ 563.430 and 563.440 RSMo, plus
anything that falls outside the present statutes which facili-
tates any gambling enterprise “or any phase of its operation.”
Under Code §§ 17.0830 and 17.040 the advancing must be
“knowingly.” '

The definition of “bookmaking”, subsection (2), is taken
from New York Revised Penal Code § 225.00(9) (1967). It is
defined as taking bets as a business. “Bookmaking” is an
aggravating factor in the offense of promoting gambling and
an important term in defining the crime of possession of
gambiing records. -

The definition of “contest of chance”, subsection (3), is
critical to the comprehensive definition of “gambling” in
subsection (4). "It is taken from New York Revised Penal
Code § 225.00(1) (1967). While there is no statutory defini-
tion of this term in Missouri, the proposed definition changes
the degree of chance necessary to make an activity a contest
of chance. The Missouri rule is that the “dominant element”
must be chance. State ex rel. Igoe v. Joynt, 341 Mo. 788, 110
S.W.2d 787, 740 (1937) (some skill required to win consistent-
ly. from particular type.of slot machine) ;  State v. Globe-
Democrat Pub, Co., 841 Mo. 862, 110 'S.W.2d 705, 713 (Mo.
1937) (chance was the dominant factor in a lottery). The
Gode rejects the “dominating element” test because in many
instances it will be virtually impossible to prove or determine
whether chance or skill dominates. “It should be sufficient,
that, despite the importance of skill in any given game, the
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outcome depends in a material degree upon an element of
chance.” New York Revised Criminal Code § 225,00 commen-
tary (1967).

The definition of “gambling”, subsection (4), is based
mainly on Michigan Revised Criminal Code § 6101(d) (Final
Draft 1967) and is comprehensive enoughi to include any ac-
tivity that brings a profit based on chance, including the
ordinary lottery involving the risk of “something of value”
as defined in subsection (12).  The constitutional definition
of “lottery” extends beyond the definition of “gambling”
because of a broader case law and attorney general opinion
definition of “something of value’” (any consideration) foil-
lowed in the case of lotteries. See definition of lottery in
subsection (7), After broadly describing gambling, it is
unnecessary to list gambling games by name. Games of pure
skill, as chess, will not be considered gambling if the contest-
ants bet against each other, However, one placing a side bet
on a game of chess would be gambling because from the on-
looker’s point-of view the outcome depends on “chance” in the
sense that he has no control over the outcome.’

The exceptions to the definition of “gambling” are neces-
sary to exclude legitimate stock, commodity, and insurance
transactions from the scope of the gambling definition. Bona
fide stock, commodity and insurance transactions are, of
course, subject to control under special laws. However,
“bucket ' shop” activities defined in § 568.460 RSMo, “wherein
there is in fact no actual purchase and sale” of stocks and
commodities, are covered as “gambling’” to the extent that no
“bona fide business transactions valid under the law of con-
tracts” are involved. The same is true of “option dealing”
defined in § 563.530 RSMo.

. The final exception to the “gambling” definition was
added to exclude pinball machines, State v. One “Jack and
Jill” Pinball Machine, 224 S.W.2d 854 (Spr.App.1949) held
that a pinball machine is not a gambling device under §
563.370 RSMo because it is not “devised and designated for
the purpose of playing for money or property.”
A free game was considered a “useless thing” not amounting
to property. Id. at 861. The definition of “something of
value”, subsection (13), follows the majority view that
amusement is a “thing of value” because anything which af-
fords the necessary lure to indulge the gambling instinct
should be held to be a sufficient prize to find gambling. There
comes a point, however, when trivial amusement such as an
additional pinball game might be excluded. Most states that
have exp  sly dealt with the stafus of the free pinball replay
in legislation have excluded it from illegal gambling. Pro-
hibiting the exchange of free games for value covers the
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primary means of evading the gambling laws through the
operation of pinball machines.

The- definition of “gambling device”, subsection (§), is
taken from New York Revised Criminal Code § 225.00(7)
(1967). It includes items such as dice and playing cards,
However, possession of gambling devices is not criminal un-
less the possessor has reason to believe they will be used in
advancing gambling activity. See Code § 17.070. Lottery
tickets and policy slips, though constituting “playing” articles,
are placed in the “gambling record” category of subsection
(6). Except for the differences in authorized punishment,
possession of gambling devices and records could be covered
in one section,

The definifion of “gambling record”, subsection (6) is
based on the Proposed Montana Criminal Code § 94~-8-304(2)
(e) (1970). The terms “article’” and “instrument’” were added
to ensure that all types of gambling records are covered. See
New York Revised Penal Law § 225.20 (1967).

The definition of “lottery”, subsection (7), is very general
and is based on present Missouri case law. “Policy” is added
to make sure that schemes like the “weather ticket gama"”
described in § 563.445 RSMo and other games like “mutual”
and “the numbers game” are covered when they are simply
different forms of lottery. The elements of a lottery are:
1) consideration; 2) price; and 3) chance. State ex inf.
Mckittrick v. Globe-Democrat Pub. Co., 841 Mo. 862, 110 S.W.
2d 705, 713 (1987). Any effort to redefine these elements wiil
be difficult. In Mobil Oil Corporation v. Danforth, 455 S.W.
2d 505 (Mo.1970), § 563.430 RSMo.was construed broadly to
cover an oil company’s promotional game even though the
participant was not required to purchase anything at the
station and the statute had been amended in 1963 to define
“consideration” as “money, or its eguivalent, paid to or re-
ceived by the person awarding the prize.” The court stated
that it could not believe the legislature meant to abrogate
the holding of State v. McEwan, 3438 Mo, 213, 120 S.W.2d 1098
(1938) and that “The prohibition against lotteries must be
considered by the courts on a case-to-case basis.” Id. at 508.

The concept of “player”, subsection (8), is essential in dis-
tinguishing the mere player of a game from the promoter in
distinguishing private, social games of chance which are not
prohibited gambling. The mere player is not subject to
punishment for ‘“advancing. gambling activity”, subsection
(1), nor for “profiting from gambling activity”, subsection
(11), and can be exempt from “gambling” in violation of Code
§ 17.020.

Subsection (9), “'g:amfessional gambler” wag added to deter

the use of the sc-ealled “friendly card games” involving pro-'
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fessional players who fleece the other players. See Code §
17.020. Ordinarily it will be easier for a prosecutor to es-
tablish that a player was a “professional player” than that he
had rigged the game so that “the risks of losing and the
chances. of winning were [not] the same for all participants,
except for the advantage of skill and luck”” Code § 17.020(2)
(d). Note that the definition of ‘“professional player” also
covers the person who makes a livelihood wagering on sporting
(and other) events, who is likely to become very skilled in
getting the odds in his favor, :

“Private place” is defined in subsection (10) to include all
places to which the public does not have access. In addition
to the public places listed, “any place primarily used for the
purpose of gambling” is included even though the public does
not have direct access.

The second basic kind of exploitative gambling prohibited
is “profiting from gambling activity.” Subsection (11) de-
fines “profiting” as receiving money or other property, other
than as a player, as proceeds from unlawful gambling activity
based on a prior agreement or understanding to that effect.
A person may “profit” from gambling activity without “ad-
vancing” that activity,

Although slot machines are outlawed by §§ 563.370 and
563.874 RSMo, there is no present definition of the term.
The definition in subsection (12) is based on New York
Revised Penal Law § 225.00(8) (1967) and is comprehensive
and covers broken and converted slot machines which might
be used for gambling. - Manufacturers and distributors of
slot machines are constantly seeking ways to circumvent the
prohibitions of gambling statutes. The courts, however, have
been vigilant and have generally given a broad meaning to the
term “slot machine”. A clear statutory definition is an aid

in preventing efforts to circumvent the law and puts the public .

on notice that any machine that ejects something of value
depending on chance is a slot machine.

The definition of “something of value”, subsection (13), is

designed to close loopholes that would exist and would be ex-
ploited if a thing of value were limited to money and tangible
property. It will prevent the extension of the idea that “enter-
tainment” is not anything of value. See State v. Gne “Jack
and Jill” Pinball Machine, 224 S.W.2d 854 (Spr.App:1949).

Subsection (14), defining “unlawful”, makes it clear that no
gambling is lawful unless, as in the case of social gambling in
private authorized under Code § 17.020(2), it is expressly au-~
thorized by statute. It is taken from New York Revised Penal

Law § 225.00(12) (1967). .
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-17.020 Gambling

(1) A person commits the crime of gambling if he knowingly
engages in gambling.

(2) A player, other than a professional player, does not com-
mit a crime under Subsection (1) if

(a) the gambling occurred in a private place; and

(b) no participant received any economic benefit other
than personal winnings; and

(¢) he had no reason to believe 2 minor was a participant;
and

(d) he believed the risks of losing and the chances of

GAMBLING § 17.030

creases this to $300 and also allows 15 days in jail. Following
the pattern of § 563.410 RSMo, the penalty is increased for
gambling with a minor. Note that no mention is made re-
garding the consent of the minor’s parents and so that factor
ig irrelevant. The professional player is singled out for
felony penalty. The idea is to protect people from such play-
ers (see definition in Code § 17.010(9)) who may lead an un-
suspecting player into losing a substantial amount of his
money or property. Depriving such “professional players”
of the law authorizing “friendly games’ and adding the felony
penalty may deter this abnormal gambling activity, Note
that the professional gambler is not being punished for his
status but for his acts of gambling.

winning were the same for all participants, except for the 17.030  promoting gambling in the first degree

advantage of skill and Iuck. : (1) A person commits the crime of promoting gambling in the
(8) The defendant shall have the burden of injecting the issue ‘ first degree if he knowingly advances or profits from unlawful
under Subsection (2). ) gambling or lottery activity by

: tti d operati bling device to the
(4) Gambling is a Class C Misdemeanor unless (a) setting up and operating a gambling

(a) it is committed by a professional player in which case
itis a Class D Felony; or

(b) the person knowingly engages in gambling with a
minor in which case it is a Class B Misdemeanor.

Comment

Based on Proposed Texas Penal Code § 47.02 (Final Draft
1970) and § 563.410 RSMo, and definitions from the MNew
York code and the proposed Michigan code. It prohibits every
form of gambling except the “friendly poker game” and the
“friendly bet”.

Subsection (2) in effect defines the friendly game or bet
by requiring that it be in private, by persons who are not pro-
fessional players, with no miners involved and no one exploit-
ing the gambling by receiving economic benefit, or charging
for the use of {he facilities or having the “odds” of the game
stacked in his favor. The equal risks and chances provision
of subsection (2)(d) does not refer to an advantage enjoyed
by a skilled player but to advantages because of the rules of

.the game, If the “house” or “banker” has an advantage be-

cause of the rules of the game, it is not a “friendly” game.
Social gambling in public places and in private “gambling
places” is prohibited. Gambling in a private club is per-
missible uniess the eclub is only nominally private. A club
that promoted gambling could be guilty under § 17.030 and
§ 17.040. ‘

Section 563,410 RSMo presently provides a penalty of no
more than. $200 for ordinary gambling. Subsection (4) in-
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extent that more than one hundred dollars of money is
gambled upon or by means of the device in any one day, or
setting up and operating any slot machine; or

(b) engaging in bookmaking to the extent that he re-
ceives or accepts in any one day more than one bet and a
total of more than one hundred dollars in bets; or

(c) receiving in connection with a lottery ¢ et or
enterprise

(i) money or written records from a person other
than a player whose chances or plays are :epresented
by such money or records, or

(ii) more than one hundred dollars in any one day
of money played in the scheme or enterprise, or

(iii) something of value played in the scheme or
enterprise with a fair market value exceeding one hun-
dred dollars in any one day.

(2) Promoting gambling in the first degree is a Class D Felony.

COmment

Based on Michigan Jtevised Criminal Code § 6105 (Final
Draft 1967), which wus based on New York Revised Penal
Law § 225.010 (1967), thig section provides for felony penal-
ties for those who »xploit th popular urge to gamble and who
do so on a scale of any maghiteds,

Subsection (1)(a) retains Missouri's felony penalty for set-
ting up and operating any gambling device or slot machine.
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This includes setting up and operating a dice or card game.
Any operation of a slot machine is a felony. Section 563.370
RSMo places no minimum dollar limit on the applicability of
the felony penalty, although § 563.374 RSMo makes it a mis-
demeanor to sell, store, possess or transport gaming devices.

Although § 563.430 RSMo makes it a felony to establish
“any lottery, gift enterprise, policy or scheme of drawing in
the nature of a lottery as a business . . . or (to) ad-
vertise . . . any such lottery, . . .”. § 568.440 pro-
vides only an infraction type penalty of up to $1,000 for a per-
son who advertises or sells any lottery ticket. In view of sub-
section (1)(e) which establishes a method of defining a large-
scale lottery scheme, it should not be necessary to add another
subsection on “establishing and advertising a lottery.”

17.040 Promoting gambling in the second degree

(1) A person commits the crime of promoting gambling in
the second degree if he knowingly advances or profits from un-
lawful gambling or lottery activity.

(2) Promoting gambling in the second degree is a Class A
Misdemeanor.

Comment

Derived from Michigan Revised Criminal Code § 6106
(Final Draft 1967), this provision deals with the smaller secale
gambling promotion and provides for a misdemeanor penalty.
This is the most comprehensive provision on exploitation of
gambling. Any person who is not in the pure “player’” cate-
gory who promotes any kind of gambling or lottery activity

GAMBLING § 17.060

(2) A person does not commit a crime under Subsection (1) (a)
if the gambling record possessed by the defendant constituted,
reflected or represented bets of the defendant himself in a num-
ber not exceeding ten.

(8) The defendant shall have the burden of injecting the is-
sue under Subsection (2).

(4) Possession of gambling records in the first degree is a
Class D Felony.

Comment

This section is based on Michigan Revised Criminal Code
§ 6115 {Final Draft 1967) which was based on New York Re-
vised Penal Law § 225.20 (1967).

Beveral Missouri statutes now directly or indirectly pro-
hibit the possession of gambling records. Under § 563.350
RSMo, a person who occupies a room with any book for the
purpose of recording bets is guilty of a felony. § 563.360
RSMo is an almost identical section covering “sheets” and
“blackboards” as well as books used for recording bets. Sec-
tion 463.445 RSMo prohibits as a misdemeanor the knowing
possession of items used in the “weather ticket” game and
similar schemes,

The proposed section expands the basic coverage of the Mis-
souri statutes in order to better suppress bookmaking and lot-
tery activities. The items possessed need not actually be in
use to provide a basis for prosecution under this section or
Code § 17.060. If the record, as defined in Code § 17.010(6)
was “used or intended to be used in connection with unlawful
gambling activity” the possessor is guilty if he had knowledge
of the contents,

will come under this seetion. E- The grading of this offense is similar to that used in Code
‘ ’ §§ 17.030 and 17.040, promoting gambling activities. Posses-
sion of extensive records indicates implication in large-scale

17.050 Possession of gamblinig records in the first degree ; gambling operations or preparations for such activities. It is
’ (1) A person commits the crime of possession of gambling 1 likely these sections (Code §§ 17.050 and 17.060) will be used
records in the first degree if with knowledge of the contents ' more often than the promoting gambling sections as those of-

thereof, he possesses any gambling record of a kind used fenses will often be more difficult to prove.

Subsection (2) is a limited exception permitting the pri-

o (a) in the operation or promotion of a boockmaking scheme : vate bettor to show that he is not a bookmaker. However, if -
oo or enterprise, and constituting, reflecting or representing he possesses records of more than ten bets, he is always con-
B more than five bets totaling more than five hundred dol- sidered “commercial” for purposes of this section.

lars; or

(b) in the operation, promotion or playing of a lottery ' 17.060 Possession of gambling records in the second degree
or policy scheme or enterprise, and constituting, refiecting ' (1) A person commits the crime of possession of gambling
or representing more than five hundred plays or chances : records in the second degree if with knowledge of the contents
therein. ' ) : thereof, he possesses any gambling record of a kind used
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(a) in the operation or promotion of a bookmaking scheme
or enterprise; or

(b) in the operation, promotion or playing of a lottery
or policy scheme or enterprise

(2) A person does not commit a crime under Subsection (1)
(a) if the gambling record possessed by the defendant consti-
tuted, refiected or represented bets of the defendant himself in
a number not exceeding ten.

(8) The defendant shall have the burden of injecting the is-
sue under Subsection (2).

(4) Possession of gambling records in the second degree is a
Class A Misdemeanor.

Comment
This section is based on Michigan Revised Criminal Code
§ 6116 (Final Draft 1967). See comment to Code § 17.050 on
background and scope of this section. It is designed to cover
the small scale operator of a boockmaking, lottery or policy
scheme.

17.070 Possession of a gambling device
(1) A person commits the crime of possession of a gambling
device if with knowledge of the character thereof he manufac-
tures, sells, transports, places or possesses, or conducts or ne-
gotiates any transaction affecting or designed to affect owner-
ship, custody or use of
(a) a slot machine; or
(b) any other gambling device, knowing or having rea-
son to believe that it is to be used in the advancement of
unlawful gambling activity.
(2) Possession of a gambling device is a Class A Misdemeanor.

Comment

Based on Mlchxgan Revised Criminal Code § 6125 (¥Final
Draft 1967), which was adapted from New York Revised
Penal Law § 225.30 and on § 563.374 RSMo entitled “Sale,
possession or transportation of gaming devices e

17.080 Lottery offenses: no defense

It is no defense under any section of this Chapter relating to a
lottery that the lottery itself is drawn or conducted outside Mis-
souri and is not in violation of the laws of the Junsdlctlon in
which it is drawn or conducted
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Comment

Adapted from New York Revised Penal Law § 225.40
(1967). See also § 563.340 RSMo. It takes account of enter-
prises like the Irish Sweepstakes and the New Hampshire lot-
tery and also covers “policy’” and related enterprises. The
definition of bookmaking in Code § 17.010(2) is broad
enough to cover taking bets on the outcome of events occur-
ring outside Missouri and so no specific prévision is needed.

17.090  Gambling houses, public nuisances—abatement

(1) Any room, building or other structure regularly used for
any unlawful gambling activity prohibited by this Chapter is a
public nuisance.

(2) The attorney general, circuit attorney or prosecuting at-
torney may, in addition to all criminal sanctions, prosecute a
suit in equity to enjoin the nuisance. If the court finds that the
owner of the room, building or structure knew or had reason
to believe that the premises were being used regularly for un-
lawful gambling activity, the court may order that the premises
shall not be occupied or used for such period as the court may
determine, not to exceed one year.

(8) Appeals shall be allowed from the judgment of the court
as in otheyr civil actions.

Comment

This is a much simplified version of § 563.365 RSMo cover-
ing the same area. The procedural steps which should be
covered by the Rules of Civil Procedure are omitted. Al-
though the possessor may be enjoined from conducting the
nuisance, the owner should not be prevented from using the
premises unless he knew or should have known of the unlaw-
ful gambling use. Cf. Code § 12.080 dealing with houses of
prostitution,

17.100 Preemption

The legislature by enacting this Chapter intends to preempt
any other regulation of the area covered by this Chapter. No
governmental subdivision or agency may enact or enforce a law
that regulates or makes any conduct in the area covered by
this Chapter an offense, or the subject of a criminal or civil
penalty or sanction of any kind.

Comment

Based on Proposed Texas Penal Code § 47.08 (Final Draft
1970), this provision prevents munlclpahtles from enacting
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gambling ordinances. See §§ 78.110(18) and 75.110(19)
RSMo for present grant of authority. To eliminate the con-
fliet and confusion between state and local law this section
makes clear that the state intends to preempt the area of gam-
bling. This provides for a uniform and comprehensive set of
laws on gambling throughout the state.

17.110 Duties of prosecuting attorneys

It shall be the duty of the cireuit attorneys and prosecuting
attorneys in their respective jurisdictions to enforce the provi-
sions of this Chapter, and the attorney general shall have a con-
current duty to enforce the provisions of this Chapter.

Comment

This is basically the same as § 563.610 RSMo which gives
the attorney general power to enforce the gambling laws along
with prosecuting attorneys, This is particularly important in
view of the preemption under Code § 17.100.

17.120  Forteiture of gambling devices, records and money

Any gambling device or gambling record, or any money used
as bets or stakes in unlawful gambling activity, possessed or used
in violation of this Chaptér may be seized by any peace officer
and is forfeited to the State, Forfeiture procedures shall be
conducted as provided by rule of court. Forfeited money and
the proceeds from the sale of forfeited property shall be paid
into the school fund of the county. Any forfeited gambling de-
vice or record not needed in connection with any proceedings
under this Chapter and which has no legitimate use shall be
ordered publicly destroyed.

Comment

Based on the last part of § 563.374 and part of § 563.375
RSMo, § 563.374 provides that gambling devices are contra-
band and may be seized by any peace officer to be disposed
of as provided by § 563.375. Rule of Criminal Procedure
33.05 presently provides procedures for forfeiture and destruc-
tion proceedings when any item has been seized under au-
thority of a search warrant, It seems appropriate to leave
the forfeiture procedures to rule of court rather than setting
up procedures for gambling devices in the Code.

242

P T o F e e P

Chapter 18
PORNOGRAPHY AND RELATED OFFENSES

Introductory Cozment

The major bases for the provisions of this chapter are the
guidelines set forth in the latest decisions on pornography by
the United States Supreme Court handed down on June 21,
1973, In those cases five members of the Court agreed on a
general definition of obscenity or what the court ealls “hard
core pornography.”

“Under the holdings announced today, no one will be
subject to prosecution for the sale or exposure of obscene
materials unless these materials depict or describe patent-
ly offensive ‘hard core’ sexual conduct specifically de-
fined by the regulating state law, as written r - construed.

&t
.

£

. [TYoday, for the first time since Roth was
decxded in 1957, a majority of this Court has agreed on
concrete guidelines to isclate ‘hard core’ pornography
from expression protected by the First Amendment.”

Miller v, California, 93 S.Ct. 2607, 2616-2617 (1973).

Prior to Miller the most commonly used definition of ob-
scenity was based on the plurality opinion of Memoirs v.
Massachusetts, 383 U.S. 418, 418, &6 S,Ct. 975, 977 (1966)
which stated

¢ . . it must be established that (a) the dominant
theme of the material taken as a whole appeals to a
prurient interest in sex; (b) the material is patently
offensive because it affronts contemporary community
standards relating to the deseription or representation of
sexual matters; and (¢) the material is utterly without
redeeming social value.”

In Miller the court abandoned the Memoirs test and it is no
longer acceptable as a definition because it is in some respects
too broad and in other respects to narrow. In Miller the court
prescribed a new test to determine what state laws may pro-
vide to regulate “patently offensive ‘hard core’ material”.
Works or performances which depict or describe sexual con-
duct may be (but need not be) banned if the following tests
are met:

(1) The work, taken as a whole, must, appeal to the prurient
interest in sex; and

(2) it must portray sexual conduct in a patently offensive
way; and
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(3) taken as a whole, it must not have serious literary,
artistic, political or scientific value.

The court then proceeded to set out basic guidelines for the
trier of fact, which must be

(a) whether the average person applying contemporary
community standards, would find the work, taken as a whole,
appeals to the prurient interest; and

(b) whether the work depicts or describes, in a patently
offensive way, sexual conduet specifically defined by the
applicable state law; and

(¢) whether the work, taken as a whole, lacks serious
literary, artistic, political, or scientific value.

The changes between Memoirs and Miller may be sum-
marized as follows:

The court abandoned any idea that all parts of the country
must follow a national standard. Thus “contemporary com-
munity standards’” means to some degree local standards, but
this is not necessarily the standards of a specifie isclated com-
munity. In both Miller and Kaplan v. California, 93 S.Ct.
2680 (1973) the Court approved the Califernia approach of
instructing the jury that they must evaluate the meserials
by the contemporary community standards of the State of
California.

(2) No longer must the state prove that a work is “‘utterly
without redeeming sacial value” before it can be prohibited.
Instead, the state has the burden of proving anothey negative,
that the work, taken as a whole, does not have “serious liter-
ary, artistic, political or scientific value.”

(8) The Miller test requires that the material depict or
describe “in a patently offensive way, sexual conduct gpecifi-
cally defined by applicable state law.” Memoirs spoke only of
“description or representation of sexual matters” without
requiring the state to define the physical sexual conduct
that is covered.

The sections that follow are designed to follow these guide-
lines.

18.010 Chapter definitions

(1) “Pornographic,” Any material or performance is “porno-
graphic” if, considered as a whole, applying contemporary com-
munity standards:

(a) Its predominant appeal is to prurient interest in sex; and

(b) It depicts or describes sexual conduct in a patently offen-
sive way; and .
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(¢) It lacks serious literary, artistie, political or scientific val-
ue.

In determnining whether any material or performance is porno-
graphic, it shall be judged with reference to its impact upon or-
dinary adults.

(2) “Material” means anything printed or written, or any
picture, drawing, photograph, motion picture film, or pictorial
representation, or any statute or other figure, or any recording
or transcription, or any mechanical, chemical, or electrical repro-
duction, or anything which is or may be used as a means of com-
munication. “Material” includes undeveloped photographs,
molds, printing plates and other latent representational objects.

(8) “Performanze” means any play, motion picture film,
dance or exhibition performed before an audience.

(4) “Promote” means to manufacture, issue, sell, provide,
mail, deliver, transfer, transmute, publish, distribute, circulate,
disseminate, present, exhibit, or advertise, or to offer or agree
to do the same.

{5) “Furnish” means to issue, sell, give, provide, lend, mail,
deliver, transfer, circulate, disseminate, present, exhibit or other-
wise provide.

(6) “Wholesale promote” means to manufacture, issue, sell,
provide, mail, deliver, transfer, transmute, publish, distribute,
circulate, disseminate, or to offer or agree to do the same for
purposes of resale.

(7) “Minor” means any person under the age of eighteen,

(8) “Pornographic for minors.” Any material or perform-
ance is ‘“pornographic for minors” if it is primarily devoted to
Jescription or representation, in whatever form, of nudity, sex-
uval conduct, sexual excitement, or sadomasochistic abuse and

(a) its predominant appeal is to prurient interest in sex;
and

(b) it is patently offensive to prevailing standards in
the adult community as a whole with respect to what is
suitable matarial for minors; and

(¢) it laczks serious literary, artistic, political, or scien-
tific value for minors.

(9) “Nudity” means the showing of post-pubertal human gen-
itals or pubic area, with less than a fully opaque covering.

(10) “Sexual conduct” means acts of human masturbation;
deviate sexual intercourse; sexual intercourse; or physical
contact with a person’s clothed or unclothed genitals, pubic area,
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buttocks, or the breast of a female in an act of apparent sexual
stimulation or gratification.

(11) “Sexual excitement” means the condition of human male
or female genitals when in a state of sexual stimulation or arousal.

(12) “Sadomasochistic abuse” means flagellation or torture
by or upon a person as an act of sexual stimulation or gratifica-
tion.

(13) “Explicit sexual material’” means any pictorial or three
dimensional material depicting human masturbation, deviate
sexual intercourse, sexual intercourse, direct physical stimula-
tion of unclothed genitals, sadomasochistic abuse, or emphasizing
the depiction of post-pubertal humsn genitals; provided how-
ever, that works of art or of anthropological significance shall
not be deemed to be within the foregoing definition.

(14) “Displays publicly” means exposing, placing, posting,

exhibiting, or in any fashion displaying in any location, whether -

public or private, an item in such a manner that it may be read-
ily seen and its content or character distinguished by normal un-
aided vision viewing it from a street, highway or public side-
walk, or from the property of others.

Comment

The definition of “pornographic” in subsection (1) is based
on the constitutional definition in Miller v. California, 93
S.Ct. 2607 (1973). The definition of “sexual conduct” re-
quired by the Miller decision is found, in subsection (10).

Subsection (2) defining “material” is based on Proposed
California Criminal Code § 960(a) (Staff Draft 1972) and
would encompass the articles prohibited by §§ 563.270, 563.280,
563.286 and 563.290 RSMo.

Subsection (8) defining “performance’” is based on Pro-
posed Michigan Revised Criminal Code § 6301(e) except there
is no requirement that it be for pecuniary consideration.

‘Subsection (4) defining “promote’” is based on New York
Penal Law § 235.00(4). As in the case of subsection (2),
this definition covers all prohibited activities covered by cur-
rent Missouri law and is more comprehensive. Defining
“promote”, as was done in the chapters on gambling and
prostitution, avoids having to define the term in the substan-
tive sections,

Subsection (5) has been added to cover “furnishing ma-
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Subsection (8) “wholesale promote” is based on New York
Penal Law § 235.00(5) and is used to create a higher degree of
pornography crime. The key words which distinguish “pro-
mote” from “wholesale promote” are “for purposes of resale.”

Subsection (7) defines minor as a person under the age of
18.

Subsection (8) creates a category of ‘pornographic for
minors” which is defined so as to include anything that would
be “pornographic” under subsection (1), and to also include
material that would not be pornographic for adults under sub-
section (1). It is based on New York Penal Law § 235.20.
While Miller does not squarely deal with the question, there is
authority for the proposition that a state, in the interest of

‘protecting juveniles, may prohibit distribution to juveniles of
_ material which the state cannot constitutionally prohibit to

adults. See Ginsberg v. New York, 390 U.8. 629, 88 S.Ct.
1274, 20 L.Ed.2d 195 (196%) dealing with the New York stat-
ute. Subsections (9) through (12) further define the terms
used in the definition of what is pornographic for minors.

Subsection (10) defining “sexual conduct” is, of course,
also an essential part of the definition of “pornographic”
under subsection (1). It is specific in order to conform to the
intent of Miller to limit regulation of obscenity to “hard core
pornography” and to meet the specific requirement of Miller
that the material depict or describe “in a patently offensive
way, sexual conduct specifically defined by applicable state
law” . (emphasis added). The definition is similar to that
used in Oregon (see Oregon Laws, 1971, c. 743, Art. 29, § 255)
and Hawaii (see Hawaii Session Laws pp. 126-127). In Mil-
ler, Chief Justice Burger cited the Oregon and Hawaii laws as
“gxamples of state laws directed at depiction of defined physi-
cal conduct, as opposed to expression.” He then added, “In
giving the Oregon and Hawaii statutes as examples, we do not
wish to be understood as approving them in all other respects
nor as establishing their limits as the extent of state power.”

Subsections (18) and (14) are based on the recommendation
of The Report of the Commission on Obscenity and Pornog-
raphy (1970) for criminal prohibition against public displays
of explicit sexual materials, See Report at 67. These defini-

tions of “explicit sexual material” and “displays publicly” lay-

the foundation for the protection of juveniles and unconsent-
ing adults from displays of pornography.

terial pornographic for minors” situations. “Promote’ is too
broad a term as it covers manufacturing, publishing and
advertising as well as actually furnishing.
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(a) he wholesale promotes or possesses with the purpose
to wholesale promcte any pornographic material; or

(b) he wholesale promotes for minors or possesses with
the purpose to wholesale promote for minors any material
pornographic for minors.

(2) Promoting pornography in the first degree is a Class D
Felony. :

Comment
Based on New York Penal Law § 235.06, this provision is
designed to provide a felony penalty for the wholesaler and
distributor of obscens material. See comments on Code §
18.030.

18.030C Promoting pornography in the second degree

(1) A person commits the crime of promoting pornography
in the second degree if, knowing its content and character, he

(2) promotes or possesses with the purpose to promote
any pornographic material for pecuniary gain; oxr
(b) produces, presents, directs or participates in any
pornographic performance for pecuniary gain.
(2) Promoting pornography in the second degree is a Class
A Misdemeanor. :

Comment-

PBased on New York Penal Law § 235.05, this will no doubt
be the most utilized criminal statute in the obscenity area. Cf.
§ 563.280 RSMo, Knowledge of the content and character of
the material or performance is a necessary element of the
crime. In Mishkin v, New York, 383 U.S. 502, 511, 86 S.Ct.
958, 16 L.Ed.2d 56 (1966), the United States Supreme Court
observed that the “Constitution requires proof of scienter to
avoid the hazard of self-censorship of constitutionally pro-
tected material and to compensate for the ambiguities inherent
in the definition of obscenity.”

The “pecuniary gain” language is based on Proposed Michi-
gan Revised Criminal Code § 6305 (Final Draft 1967). The
emphasis in this area should be on the commercial distribution
of pornography. This requirement should not exempt “private
clubs” that promote pornographic performances, as the concept
of pecuniary gain is broad enough to cover indirect considera-
tion via additional sales of liquor, food, ete. Note also that
the element of pecuniary gain is not a requirement in Code -
§ 18.040 dealing with minors,
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18.040 Furnishing pornographic materials to minors
(1) A person commits the zrime of furnishing pornographic
material to minors if; knowing its content and character, he
(a) furnishes any material pornographic for minors,
knowing that the person to whom it is furnished is a minor
or acting in reckless disregard of the likelihood that such
person is a minor; or ‘
(b) produces, presents, directs or participates in any
performance pornographic for minors that is furnished to
a minor knowing that any person viewing such perform-
ance is a minor or acting in reckless disregard of the like-
lihood that a minor is viewing the performance.
(2) Furnishing pornographic material to minors is a Class A
Misdemeanor. '

Comment

The decisions of the United States Supreme Court indicate
“the state has the power to establish more stringent standards
prohibiting the distribution of materials to minors. Since the
purpose of this section is to protect children from exposure to
materials or performances, it does not require furnishing for
pecuniary gain. The purpose is broader than merely com-
batting commercial exploitation of obscenity.

The penalty provision for violation of this section and for
violation of Code § 18.030 (promoting pornography in the
second degree) is consistent with present Missouri law under
§§ 563,270 (fine of not less than $100 or one year in jail or
bioth), 563.280 and 563.200 (fine of not more than $1,000 or
one year in jail or both).

18.050 Evidence in pornography cases
(1). In any prosecution under this Chapter evidence shall be
admissible to show: v
(a) What the predominant appeal of the material or
performance would be for ordinary adults or minors.

(b) The literary, artistic, political or scientific value of
the material or performance. '

(¢) The degree of public acceptance in this State and in
the local community. ’

(d) The appeal to prurient interest in advertising or
other promotion of the material or performance.

(e} The purpose of the author, creator, promoter, fur-
nisher or publisher of the material or performance.
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(2) Testimony of the author, creator, promoter, furnisher,
publisher, or expert testimony, relating to factors entering into
the determination of the issues of pornography shall be admis-
sible.

Comment

This section, of course, applies to both the prosecution and
defense. Under subsection (1)(b) the defense may introduce
evidence showing that the material in question has literary
value, and conversely, the prosecution may introduce evidence
that it has no literary value.

Subsection (2) does change Missouri law particularly with
regard to the use of expert testimony, See State v. Hartstein,
469 S.W.2d 329, 339 (Mo.1971). This change is necessary to
comply with the language of Kaplan v. California, 93 S.Ct.
2680, 2685 (1973) where the court stuted that “The defense
should be free to introduce appropriate expert testimony, see
Smith v. California, 361 U.S. 147, 164-1656 . . . (Frank-
furter, J., concurring) Y

The prosecution, however, is not required to produce ex-
pert testimony provided the allegedly obscene materials are
themselves introduced in evidence. The materials themselves
are sufficient for determination of the guestion. Xaplan v.
California, supra, and see Paris Adult Theatre I v. Slaton, 93
S.Ct. 2628, 2634-2635 (1978), Thus, while the state does not
have to usé expert testimony, the defense should be free to
uge it. The state, of course, should also be free to use expert
testimony,

18.060 Ppunlic display of explicit sexual material
(1) A person commits the crime of public display of explicit
sexual material if he knowingly

(a) displays publicly explicit sexual material; or

(b) fails to take prompt action to remove such a display
from property in his possession after learning of its exist-

ence.

(2) Public display of explicit sexual material is a Class A
Misdemeanor.

Comment

Based on the QObscenity Commission’s recommendation, the
purpose of this section is to prohibit the open public display
of certain sextuial materials, in order to protect persons from
involuntary exposure to such materials, Apparently, there

are no constitutional problems in this area if the offense is -

sufficiently defined. See Rabe v. Washington, 405 U.S, 318,
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92 8.Ct. 993, 31 L.Ed.2d 258 (1972), a per curiam opinjon
using a “void for vagueness” approach to strike down a con-
viction because the statute in question did not give fair notice
that the location of the exhibition was an essential element of

the offense. In a concurring opinion, Chief Justice Burger
said, "‘P'ublic displays of explicit materials . . . are not
significantly different from any noxious public nuisance tradi-
tionally within the power of the States to regulate and pro-
hibit, and . . . involve no significant countervailing First
Amendment considerations.”

18.070 Injunctions and declaratory judgments

(1) Creation of remedy. Whenever material or a perform-
ance is being or is about to be promoted, furnished or displayed
in violation of Sections 18.030, 18.040 or 18.060, a civil action
may be instituted in the circuit court by the prosecuting or cir-
cuit attorney or the city attorney of any city, town or village
against any person violating or about to violate said sections in
order to obtain a declaration that the promotion, furnishing or
display of such material or performance is prohibited. Such
an action may also seek an injunction appropriately restraining
promotion, furnishing or display.

(2) Venue. Such an action may be brought only in the cir-
cuit court of the county in which any such person resides, or
where the promotion, furnishing or display is taking place or is
about to take place. '

(3) Parties entitled to intervene. Any promoter, furnisher or
displayer of, or a person who is about to be a promoter, furnisher
or displayer of the material or performance involved may inter-
vene as of right as a party defendant in the proceedings.

(4) Procedure. The trial court and the appellate court shall
give expedited consideration to actions and appeals brought un-
der this section. The defendant shall be entitled to a trial of
the issues within one day after joinder of issue and a decision
shall be rendered by the court within two days of the conclusion
of the trial. No restraining order or injunction of any kind
shall be issued restraining the promotion, furnishing or display
of any material or performance without a prior adversary hear-
ing before the court.

(5) Use of declaration. A final declaration obtained pursuant
to this section may he used to form the basis for an injunction
and for no other purpose.

(6) Inconsistent laws superceded. All laws regulating the
procedure for obtaining declaratory judgments or injunctions

2561




§ 18.070 PROPOSED CRIMINAL CODE

which are inconsistent with the provisions of this section shall
be inapplicable to proceedings brought pursuant to this section.
There shall be no right to jury trial in any proceedings under
this section.

Comment

This is based on § 563.285 RSMo. In many instances there
will be serious questions whether or not the material sought
to be suppressed is pornographic, This section provides a
method outside of the criminal prosecution for the determina-
tion of that question. In addition, it can provide a more
effective method of getting rid of pornographic matevial.
Note, however, that an adversary nearing before a court is
required before any restraining order of injunction of any
kind may be issued. This is constitutionally required, and
definite time limits for having a trial are also constitutionally
required under the doctrine of Freedman v. Maryland, 380
U.8. 51, 58-59, 85 S.Ct. 734, 13 L.Ed.2d 649 {1965). This
decision has been repeatedly cited in striking down eivil cen-
sorship procedures which in effeet turn temporary injunec-
tions into final ones because of extended delays in securing
final court adjudication. See discussion in United States v:
Thirty-seven Photographs, 402 U.S. 363, 367-368, 91 S.Ct.
1400, 29 L.Ed.2d 702 (opinion of Justice White) (1971).

18.080 Preemption and standardizatior

The legislature by enacting this Chapter intends to preempt
any other regulation of the area covered by Section 18.020, to
promote state-wide control of pornography, and to standardize
laws that governmental subdivisions may adopt in other areas
covered by this Chapter. No governmental subdivision may en-
act or enforce a law that makes any conduct in the area covered
by Section 18.020 subject to a criminal or civil penalty of any
kind. Cities and towns may enact and enforce laws prohibiting
and nenalizing conduct subject to criminal or civil sanctions un-
der other provisions of this Chapter, hut the provisions of such
laws shall be the same and authorized penalties or sanctions un-
der such laws shall not be greater than those of this Chapter.

Comment

Cf. Code § 12.090 dealing with preemption and standardiza-
tion in the area of prostitution. This section prohibits cities
and towns from enacting and enforcing pornography laws
in the felony avea, However, if a city or town believes that .
the state enforcement of the eriminal laws against pornog-
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raphy is inadequate to provide sufficient control of a local
problem, the city may enact an ordinance proseribing anything
proseribed by this Chapter, but no more, Thus a city or town
could not define pornography in broader terms than those
found in state law. Since a city attorney of a city, town or
village may bring a declaratory judgment action or seek an
injunction under Code § 18.070, no local legislation is required
for that.
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Chapter 19
OFFENSES AGAINST PUBLIC ORDER

19.010 Peace disturbaiice
(1) A person commits the crime of peace disturbance if:

(2) he unreasonably and knowingly causes alarm to .an-
other person or persons not physically on the same premises
by

(i) loud and unusual noise; or

(ii) loud and abusive language; or

(iii) threatening to commit a crime against any per-
son; OF .

(iv) fighting; or

(v) ecreating a noxious and offensive odor.

(b) he is in a public place or on private property of an-
other without consent and unreasonably and knowingly
causes alarm to another person or persons by

(i) loud and unusual noise; or

(ii) loud and abusive language; or

(iii) threatening to commit a crime against any per-
son; or

(iv) fighting; or .

(v) creating a noxious and offensive odor.

(¢) he is in a public place or on private property of an-
other without consent and purposely causes inconvenience
to another person or persons by unreasonably and physiecal-

ly obstructing
(i) vehicular or pedestrian traffic; or
(ii) the free ingress or egress to or from public or
private places.
(2) Peace disturbance is a Class B Misdemeanor.

' : Comment

Qee comment after Code § 19.030.

19.020  Private peace disturbance

(1) A person commits the crime of private peace disturbance
if he is on private property and unreasonably and purposely

254

TR

PRI T gt pion x s

OFFENSES AGAINST PUBLIC ORDER § 19.030

causes alarm to another person or persons on the same premises
by

. {a) threatening to commit a crime against any person;
or

(b) fighting.
(2) Private peace disturbance is a Class C Misdemeanor.

Comment

See comment after Code § 19.030.

19.030 peace disturbanee definitions

For the purposes of Sections 19.610 and 19.020

(1) “Property of another” means any property in which the
actor does not have a possessory interest.

(2) “Private property” means any place which at the time
is not open to the public. It includes property which is owned
publicly or privately,

(3) “Public place” means any place which at the time is open
to the public. It includes property which is owned publicly or
privately.

(4) If a building or structure is divided into separately oc-

» cupied units, such units are separate premises.

Comment

In some codes. the area covered by §§ 19.010, 19.020 and
19,030 is called “disorderly conduct.” Section 562.240 RSMo
is entitled “Disturbing the Peace” and this terminology has
been retained. The Code divides the erime into two offenses.
This is a compromise between two points of view. One ex-
treme would have been to limit peace disturbance to loud, un-
usual, abusive or threatening noise, language or conduct in a
public place which alarmed other persons. Such a limitation
wotld have left the authorities powerless to dampen quarrels
between neighbors on their own property until violence oc-
curred. The other extreme would have been to criminalize
all lariguage or conduct which annoys. Thus, a whispered
obscenity in one's own home could have invoked penal sanc-
tions.. The Code compromises by covering alarming conduct
which oceurs in publie, or which alarms persons in the vi-
cinity, and limits interference into purely private matters
to truly threatening situations.

Subsection (1)(a) of § 19.010 covers the situation where
a person is on his own property, or visiting friends, and un-
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reasonably and knowingly causes alarm to persons who are
not on the same premises.

Subsection (1)(b) of § 19.010 covers the same type of be-
havior in public or in a place where the actor should not be.
This covers persons both on and off the premises. Thus the
“hi-fi nut” who plays his stereo in the wee hours at such a
volume that it bothers the neighbors would fall under sub-
section (1)(a); and the loud and obnoxious drunk in a public
bar or on the street would fall under subsection (1)(b).

Note that. subsection (1)(a) does not specify that the actor
must be on his own property or on property of another with
consent although it is intended to cover those situations. To
have added these would have added additional elements that
the state would have to prove and there is no need to impose
that burden. In order to conviet under § 19.010(1)(a) the
state must prove the person alarmed was on different prem-
ises. To convict under subsection (1)(b) there is no need to
prove where the person alarmed was (that is, whether he was
on the same or different premises) but the state must prove
the defendant was in a public place or on property of another
without permission.

If the person alarmed is on the same premises as the de-
fendant and the defendant is on private property the state
must proceed under § 19.020, private peace - disturbance,
where the conduct involved is also more limited than under
§ 19.010. Section 19.020 is designed to cover the situation
where the actor is at home (or visiting friends) and alarms
someone else on the premises by threatening to commit a crime
or by fighting. Under this section it must be the actor’s “‘pur-
pose” to alarm. Under § 19.010(1)(a) and (b) “knowingly”
causing alarm is required. Such knowledge could be shown
by prior complaints made to the defendant.

Under these sections, only one person need be “alarmed”.
This is apparently consistent with present law, Cf. State v.
Rogers, 8 S.W.2d 1073 (Spr.App.1928).

The types of conduct covered are based on present law.
“Loud and unusual noise” is taken from the present statute.
“Abusive language” is substituted for “offensive or indecent
conversation”. ‘“Threatening to commit a crime against any
person” replaces “threatening, quarreling” or “challenging”.
“Fighting” remains the same. The “creating noxious and of-
fensive odors” language replaces the statutes dealing with
“stink bombs”. See:§§ 562.290, 562.300 and 562.310 ESMo.

Subsection (1) (c) of § 19.010 dealing with obstructing traf-
fic and entrances is based on Michigan Revised Criminal Code

§ 55625 (Final Draft 1967) and Proposed Montana Criminal-

Code § 94-8-101, By requiring “physically obstructing” it is
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clear the seciéion does not apply to picket lines where persons
are not physically prevented from crossing. Cf. St. Louis v.
Goldman, 467 S.W.2d 99 (St.L.App.1971).

The definitions in § 19.030 are needed to clarify the dis-

tinctions between public and private places and property of
another.

19.040 uniawtul assembly

(1) A person commits the crime of unlawful assembly if he
knowingly assembles with six or more other persons and agrees
with such persons to violate any of the criminal laws of this
State or of the United States with force or violence.

(2) Unlawful assembly is a Class B Misdemeanor.

Comment

Based on §.562.150 RSMo, this section increases the number
needed for unlawful assembly from three to seven, This is
reasonable in light of the limited danger posed. by three per-
sons and it limits potential abuse of the statute. It is a com-
promise between present law and § 542.150 RSMo which re-
quires the dispersal of 12 or more armed persons or 20 un-
armed persons,

The present statute prohibits agreement “to do any unlaw-
ful act with force or violence.” In Rollins v, Shannon, 292
F.Supp. 580 (E.D.Mo0.1968) the court met a challenge that the

act was unconstitutionally vague by holding that this was
limited to “criminal acts.”

19.050 Rioting

(1) A person commits the crime of rioting if he knowingly
assembles with six or more other persons and agrees with such
persons to violate any of the criminal laws of this State or of the
United States with force or violence, and thereafter, while still
so assembled, does violate any of said laws with force or vio-
lence.

(2) Rioting is a Class A Misdemeanor.

Comment

This is a revision of § 562.16"¢ RSMo. - As with unlawful
assembly, the number required has been increased from three
to seven, and “any unlawful act” has been changed to “any of
the criminal laws . . . The phrase “to the terror or
disturbance of peaceful citizens” has been eliminated as an
unnecessary element for the State to prove. The phrase
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“every person who shall aid or assist in doing any
unlawful act” has been omitted as this is coverad by the gen-
eral provisions on accessories in Chapter 7. The clause
“provided, that nothing in this section . . . shall be
construed to exempt any person offcnding agzainst its provi-
sions from any higher or heavier punishmenty annexed by law
to any felony which may be committed by such rioters” was
eliminated as surplusage.

PROPOSED CRIMINAL CODE

19.060 Refusal to disperse '

(1) A person commits the crime of refusal to disperse if, being
present at the scene of an unlawful assembly, or at the scene
of a riot, he knowingly fails or refuses to obey the lawful com-
mand of a law enforcement officer to depart from the scene of
such unlawful assembly or riot.

(2) Refusal to disperse is a Class C Misdemeanor,

Comment

This is based on §§ 542.150 and 542.200 RSMo. Section
542.150 directs “conservators of the peace” such as mayors,
aldermen, legislators, sheriffs, ete. to disperse rioters. Seec-
tion 542,200 states that “every person who shall fail to dis-
perse forthwith on being commanded as aforesaid, shall be
deemed to be one of the unlawful assembly” and shall be
guilty of a misdemeanor. This section in the Code requires
a “knowing” failure to obey and is limited to commands of
law enforcement officers,

258

Ly

Chapter 20

OFFENSES AGAINST THE ADMINISTRATION
OF JUSTICE

20.010 Definitions
The following definitions shall apply to Chapters 20 and 21.
(1) “Affidavit” means any written statement which is au-

thorized or required by law to be made under oath, and which
is sworn to before a person authorized to administer oaths.

(2) “Government” means any branch or agency of the gov-
ernment of this State or of any political subdivision thereof.

(8) “Judicial proceeding” means any official proceeding in
court, or any proceeding authorized by or held under the super-
vision <f a court.

(4) “Juror” means a grand or petit juror, including a person
who has been drawn or summoned to attend as a prospective
juror,

(5) “Jury” means a grand or petit jury, including any panel
which has been drawn or summoned to attend as prospective
jurors.

(6) “Official proceeding” means any cause, matter, or pro-
ceeding where the laws of this State require that evidence con-
sidered therein be under oath or affirmation.

(7) “Public record” means any document which a public
servant is required by law to keep.

(8) “Testimony” means any oral statement under oath or af-
firmation.

Comment

These definitions apply both to this Chapter, Offenses
Against the Administration of Justice and Chapter 21, Of-
fenses Against Government, Other terms used in these chap-
ters, such as “confinement”, “custody”, “place of confine-
ment”, “public servant”, ete., are defined in the definitions
section of Chapter 1,

20.020 Concealing an offense
(1) A person commits the crime of concealing an offense if

(a) he confers or agrees to confer any pecuniary benefit
or other consideration to any person in consideration of
that person’s concealing of any «ffense, refraining from
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initiating or aiding in the prosecution of an offense, or with-
holding any evidence thereof; or
(b) he accepts or agrees to sccept any pecuniary bene-
it or other consideration in consideration of his concealing
any offense, refraining from initiating or aiding in the prose-
cution of an offense, or withholding any evidence there-
of.
(2) Concealing an offense is a Class D Felony if the offense
concealed is a felony; otherwise concealing an offense is a Class
A Misdemeanot.

PROPOSED CRIMINAL CODE

Comment

This crime is often called “compounding.” See §§ 557.170,
557.180 and 557.190 RSMo. Those statutes cover both fel-
onies and misdemeanors as does the Code provision. Note
the Code provision also covers concealing infractions. The
Code section expands the crime to cover the person giving
the benefit as well as the person receiving it. Cf. New York.
Penal Code § 415.45; Ill. Criminal Code Ch. 38 § 32-1; and
Proposed New Jersey Penal Code § 2C:29-4.

20.030 * Hindering prosecution
(1) A person commits the crime of hindering prosecution if
for the purpose of preventing the apprehension, prosecution,
conviction or punishment of another for conduct constituting
a crime he
(a) harbors or conceals such person; or
(b) warns such person of impendi%;  discovery or appre-
hension, except this does not apply tv a warning given in
connection with an effort to bring another into compli-
ance with the law; or
(c) provides-such person with money, transportation,
weapon, disguise or other means to aid him in avoiding dis-
covery or apprehension; or
(d) prevents or obstructs, by means of force, deception
or intimidation, anyone from performing an act that might
aid in the discovery or apprehension of such: person.
(2) Hindering prosecution is a Class D Felony it the conduct
of the other person constitutes a felony; otherwise hindering
prosecution is a Class A Misdemeanor

Comment

Based on Michigah Revised Criminal Code (Final Draft -
-1967) §§ 4635, 4636 and 4637 which is derived from New
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York Revised Penal Law §§ 205.55-205.60 and Model Penal
Code § 242.3, this section replaces § 556.180 RSMo dealing

d with “accessory after the fact.” Such liability is based on the
. obst}'uction of justice rather than assisting the commission of
: a crime and so has been moved to this Chapter. This secticn
5{ difi:fers from the present law in that it defines the acts of
t assistance; it eliminates the exemption from liability of cer-

ta.in relations (as husband and wife, child, ete.); and it ap-
plies to aiding persons who have committed misdemeanors as
well as felonies. “Aiding” by destroying, ete., evidence is cov-
gred by Code § 20.100, which applies to an individual destroy-
ing evidence to protect himself. Note that the crime of hin-
dering prosecution requires the purpose of >weventing the ap-
prehension, ete. of another.

20.040 Perjury

(1) A person commits the crime of perjury if, with the pur-
pose to deceive, he knowingly testifies falsely to any material
fact upon oath or affirmation legally administered, in any of-
ficial proceeding before any court, public body, notary public
or other officer authorized to administer oaths. '

(2) A fact is material, regardless of its admissibility under
rules of evidence, if it could substantially affect, or did substan-
tially affect, the course or outcome of the cause, matter or pro-

, ceeding, : :

(3) Knowledge of the materiality of the statement is not an
element of this crime, and it is no defense that

(a) the defendant mistakenly believed the fact to be
immaterial; or

(b) the defendant was not competent, for reasons other
than mental disability or immaturity, to make the statement.

. (4) It is a defense to a prosecution under Subsection (1) that
the actor retracted the false statement in the course of the of-
ficial proceeding in which it was made provided he did so be-
fore the falsity of the statement was exposed. Statements
made in separate hearings at separate stages of the same pro-
ceeding, including but not limited to, statements made before
a grand jury, at a preliminary hearing, at a deposition or at
previous trial, are made in the course of the same proceeding.

(56) The defendant shall have the burden of injecting the is-
sue of retraction under Subsection (4). :

(6) Penalty.
(a) Perjury committed in any proceeding not involving
a felony charge is a Class D Felony,
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(b) Perjury committed in any proceeding involving a
felony charge is a Class C Felony unless
(i) it is committed during a criminal trial for the
purpose of securing the conviction of an accused for
murder in which case it is a Class A Felony; or

(ii) it is committed during a criminal trial for the
purpose of securing the conviction of an accused for
any other felony in which case it is a Class B Felony.

PROPOSED CRIMINAL CODE

Comment

The elements of perjury are not changed substantially from
present law. See §§ 557.010 and 557.020 RSMo. The present
statute requires the false statement to be made “willfully and
corruntly”. The Code uses “with the purpose to deceive.”

The definition of “testimony” in Code § 20.010(8) limits
perjury to oral statements. Cf. New York Penal Code §
210.30. The definition of “official proceeding” Code § 20.010
(8) is intended to be as broad as the proceedings presently in-
cluded under § 557.010 RSMo.

Present Missouri law requires for perjury that the state-
ment must be false as to a material fact. The definition in
subsection (2) is drawn from the Model Penal Code § 241.1
(2) and is similar to that found in many other codes. Sub-
section (3) makes it clear that the state does not have to
prove the defendant knew the statement was material and
that his mistaken belief as to materiality is no defense. He
does, of course, have to know the statement is false.

Subsection (4) is new. There are no Missouri cases as to
whether this defense is available, Bat see State v. Brinkley,
354 Mo. 337, 189 S.W.2d 314, 320 (1945) where it is discussed.
The comments to the Michigan Revised Criminal Code (Final
Draft 1967) are app.-priate.

“ . . . The common law rule is that while retraction
may be used to show inadvertence in making the state-
ment, perjury once conimitted cannot be purged even by
a correction during the same hearing. . . . There
is, however, some contrary authority based on the theory
that it is socially desirable to keep the door open as an
incentive for a witness to correct his misstatement and
tell the truth before the end of the proceeding.”

The strict viewpoint is set forth in United States v. Norris,
300 U.S. 564, 57 S.Ct. 535, 81 L.Ed.2d 808 (1937) stating
that allowing retraction as a defense would encourage “false
swearing in the helief that if the falsity be not discovered be-
fore the end of the hearing it will have its intended effect,
but, if discovered, the witness may purge himself of crime by
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resuming his role as witness and substituting the truth for
his previnus falsehood.”

| The Committee agreed that encouraging retraction is suf-
, ficiently desirable to justify the purported risk of encourag-

ing perjury in the first instance, and followed the approach of
T the Model Penal Code § 241.1(4); Colorado Rev.Stat. § 40—
8-508; New York Penal Code § 210.25 and the proposed codes
H in Michigan, Alaska, Montana, South Carolina and Texas.

The penalty provisions, Subsection (6), follow, in general,
the present scheme. Perjury committed for the purpose of
securing a conviction is more reprehensible and is punished
more severely.

See Code § 20.079 for the limitations on the methods of
proving perjury. :

The Code does not specifically include the erime of *“Sub-
ornation of Perjury.” See §§ 557.040 and 557.060 RSMo.
Such offense is adequately covered by the general rules on ac-
cessgorial liability in Chapter 7.

20.050 ralse affidavit

(1) A person commits ilie crime of making a false affidavit
if, with purpose to mislead any person, he, in any affidavit,
swears falsely to a fact which is material to the purpose for
» which said affidavit is made.

(2) The provisions of Sections 20.040(2) and 20.040(8) shall
apply to prosecutions under Subsection (1) of this Section.
] (8) It is a defense to a prosecution under Subsection (1) that
: the actor retracted the false statement by affidavit or testimony
but this defense shall not apply if the retraction was made after
(a) the falsity of the statement was exposed; or
(b) any person took substantial action in reliance on the
statement. N
(4) The defendant shall have the burden of injecting the is-
sue of retraction under Subsection (3).
(5) Making a false affidavit is a Class A Misdemeanor if done
for the purpose of misleading a public servant in the perform-

ance of his duty; otherwise making a false affidavit is a Class

C Misdemeanor. .

Comment

* This presently is covered by § 557.070 RSMo. Code § 20.-
010(1) defines “affidavit” as “any written statement which is
authorized or required by law to be made under oath, and
which is sworn to before a person authorized to administer
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oaths.” It thus includes certificates and other documents.
Other codes have similar provisions. See Colo.Rev.Stat. §§
40-8-503 and 40-8-504 and Michigan Revised Criminal Code
§§ 4906 and 4907 (Final Draft 1967).

The application of subsections (2) and (8) of Code § 20.040
(perjury) is new, as is the requirement that the false state-
ment be material. There is no sound policy reason for punish-
ing non-material false statements in writing when non-ma-
terial false oral statements are not punished.

The defense of retraction is also allowed here as it is for
perjury. As with perjury retraction, the defense is limited in
that the retraction must be made before the falsity of the
statement is exposed. In addition, here the retraction must
be made before any person takes substantial action in reliance
on the statement.

20.060 False declarations

(1) A person commits the crime of making a false declara-
tion if, with the purpose to mislead a public servant in the per-
formance of his duty, he

" (a) submits any written false statement, which he does
not believe to be true,
(i) in an application for any pecuniary benefit or
other consideration; or .
(if) on a form bearing notice, authorized by law,
that false statements made therein are punishable; or
(b) submits or invites reliance on
(i) any writing which he knows to be forged, altered
or otherwise lacking in authenticity; or
(ii) any sample, specimen, map, boundary mark, or
other object which he knows to be false.

(2) The falsity of the statement or the item under Subsection
(1) must be as to a fact which is material to the purposes for
which the statement is made or the item submitted; and the
provisions of Sections 20.040(2) and 20.040(3) shall apply to
prosecutions under Subsection (1) of thig Section.

(8) It is a defense to a prosecution under Subsection (1) that
the actor retracted the false statement or item but this defense
shall not apply if the retraction was made after

‘(a) the falsity of the statement or item was exposed; or
(b} the public servant took substantial action in reliance
on the statement or item.
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(4) The defendant shall have the burden of injecting the is-
sue of retraction under Subsection (3).

(5) Making a false declaration is a Class B Misdemeanor.

Comment

In general, this section is new to Missouri law. Section
561.400 RSMo prohibits generally “false statements to obtain
property or credit, or discount.” This would cover such when
made to mislead a public servant. See also § 288.380(3) on
filing false unemployment insurance claims. This section is
based on Model Penal Code § 241.3 and partially on Michigan
Revised Criminal Code § 4940 (Final Draft 1967). This sec-
tion covers basically the making of false statements or supply-
ing false items to public servants for the purpose of misiead-
ing them. :

Subsection (1)(a) (ii) is based on Model Penal Code. The
comments in Tent. Draft No. 6 at 143 (1957) explain:

“[This section] picks up a common modern
device by which the government indicates the special
gravity which it attaches to truth in a particular docu-
ment. It is especially useful as an alternative to pre-
seribing oaths before notaries, avoiding inconvenience
and expense. . . . The specification that this de-
vice can be used only by legislative authority is intended
to make sure that it is not overused, merely on the whim
of officials, with consequent depreciation of its value.”
The section provides that the falsity must be material and for
the limited defense of retraction, similar to Code § 20.050.

20.070 Proof of falsity of statements

No person shall be convicted of a violation of Sections 20.040,
20.050 or 20.060 based upon the making of a false statement
except upon proof of the falsity of the statement by

(1) the direct evidence of two witnesses; or

(2) the direct evidence of one witness together with
strongly corroborating circumstances; or

(3) demonstrative evidence which conclusively proves

the falsity of the statement; or
(4) a directly contradictory statement by the defend-
ant under oath together with _
(a) the direct evidence of one witness; or
(b) strongly corroborating circumstances; or
(5) a judicial admission by the defendant that he made
the statement knowing it was false. An admission, which
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is not a judicial admission, by the defendant that he made
the statement knowing it was false may constitute strongly
corroborating circumstances.

Comment

This section provides for a significant change in the evi-
dence sufficient to prove perjury. Missouri follows the com-
mon law “quantum of evidence” rule with regard to proof of
the falsity of the statement. Under this rule, the falsity of the
statement can be proved only by the direct evidence of two
witnesses, or by the direct evidence of one witness plus
strongly corroborating circumstances. These methods are
covered by subsections (1) and (2). The succeeding sections
broaden the rule and ease the prosecutor’s burden by provid-
ing for three other methods of proof,

Subsection (3) allows the state to prove falsity solely on the
basis of “demonstrative evidence which conclusively proves
the falsity.” Fingerprint and firearms identification evi-
dence are two examples which, though technically “circum-
stantial evidence”, are far more reliable than the “direct”
evidence of an eyewitness. If the defendant has denied being
inside a certain vehicle, but his fingerprints are found in-
side, it is unreasonable tc say the state cannot prove the falsi-
ty of his denial. In using the phrase ‘“‘conclusively proves”
the intent is to use the strongest language possible to indicate
that any ordinary circumstantial evidence will not suffice.

Subsection (4) allows the state to prove falsity by means of
“directly contradictory statement” ynder oath plus stirongly
corroborating circumstances or the direct evidence of one
witness. In effect, this substitutes the contradiction for the
direct evidence of one witness under subsection (1). This ap-
proach is a compromise between the present law and proposals
which would allow the direct contradiction under oath to be
sufficient without the necessity of having to prove which
statement was false. See Model Penal Code § 241.1(5);
Colo.Rev.Stat. § 40-8-505; Ill. Criminal Code Ch. 38, § 32—
2(b); Michigan Revised Criminal Code § 4915 (Final Draft
1967) and New York Penal Code § 210,20,

The choice of subsection (4) was based on several consid-
erations. First, the Model Penal Code approach would allow
the state to charge perjury as an either/or type of crime and
force the defendant to defend himself against two inconsistent
charges. - This violates the concept that the defendant is en-
titled to be charged with specific acts violating the law and
that he is entitled to notice of what he is charged with, and
that the state must elect where it has alternative theories of
prosecution. Second, as a practical matter, the situations
where the contradiction would be completely clear cut would
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be rare, and the defendant in many instances would be placed
in the position of having both to negate the inconsistency .and
to prove the truth of both statements. Third, most perjury
prosecutions arise out of criminal cases, and the state will
have taken a position in most cases of urging the truth of one
of the two statements in the prior case. It does not a.ppear
just to allow the state to urge conviction of a defendant in one
case by urging the falsity of a statement which it relied upon
to conviet someone in a former case. Finally, if one of the
statements in fact contradicts the state’s position in another
case, as it often will, the state should have little difficulty cor-
roborating the other statement. For these reasons, the Mod'el
Penal Code approach was not adopted. However, where a wit-
ness has made contradictory statements under oath, and the
state has corroborative proof of the falsity of one of the state-
ments, the present quantum of evidence rule, whicl:n would
preclude conviction based on those facts alone, is .51mply a
loophole for the guilty, and not a protection for the mr}ocent.
The propos:” thus comports with reality without creating an
insoluble dilemma for defendants.

Subsection (5) is also new. The general rule is that a ju-
dicial admission of a specific erime does away with the re-
quirement that a corpus delicti be proved and is itseli.:' suf'fl-
cient for a submissible case. The factors that distinguish
perjury from other crimes do not justify a different standard
of proof insofar as judicial admissions are concerngd. The
second sentence indicates that a non-judicial admissmy may
satisfy the requirement of “strongly corroborating circum-
stances” even though it would not be sufficient evidence by it-
self,

Under present Missouri law the “quantum of evidence” rul.e
also applies to the conduct involved in making a false affi-
davit. This section also applies to that offense as well as the
new offense of making a false declaration. Note that it does
not apply to a false declaration made under subsection 20.060
(1) (b) as that does not involve making a false statement.

20.080  False reports
(1) A person commits the crime of making a false report if
he knowingly :

(a) gives false information tv a lJaw enforcement offi-
cer for the purpose of implicating another person in a crime;

or

(b) makes a false report to a law eaforcement officer

that a erime has occurred or is about to oi<ur; or
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(c) makes a false report or causes a false report to be
made to a law enforcement officer, security officer, fire
department or other organization, official or volunteer,
which deals with emergencies involving danger to life or
property that a fire or other incident calling for an emer-
gency response has occurred.

PROPOSED CRIMINAL CODE

(2) It is a defense to a prosecution under Subsection (1)
that the actor retracted the false statement or report before
the law enforcement officer or any other person took substantial
action in reliance thereon.

(8) The defendant shall have the burden of injecting the is-
sue of retraction under Subsection (2).

(4) Making a false report is a Class "* ¥:sdemeanor.

Comment

This section is based on Model Penal Code § 241. Similar
sections are found in some other codes. Present Missouri law
covers patrt of this section. See § 562.285 and § 564.535 RSMo.
The former deals with making false reports of crimes or de-
structive substances, the latter with false reports of fires and
accidents.

20.090 False bomb report

(1) A person commits the crime of making a false bomb re-
port if he knowingly makes a false report or causes a false re-
port to be made to any person that a bomb or other explosive
has been placed in any public or private place or vehicle.

(2) Making a false bomb report is a Class A Misdemeanor.

Comssant

This is a type of aggravated false report and has heen placed
in a separate section with an increased penalty. Under an
appropriate set of facts making a false report under Code §
20.080(1) (¢) could be a lesser included offense. This offense
is presently covered by § 562.285 RSMo except that section
is limited to false reports to law enforcement authorities.

Making a false bomb report can be highly dangerous. If a
death resulted it is possible the individual could be guilty of
manslaughter under Code § 10.030(1)(a). If serious physical
injury resulted, he could be guilty of the felony of assault in
the second degree under Code § 10.060(1) (b). ‘ )

268

ADMINISTRATION OF Justice § 20.110

20.100 Tampering with physical evidence
(1) A person commits the crime of tampering with physical
evidence if he

(a) alters, destroys, suppresses or conceals any record,
document or thing with purpose to impair its verity, legi-
bility or availability in any official proceeding or investi-
gation; or

(b) makes, presents or uses any record, document or
thing knowing it to be false with purpose to mislead a pub-
lic servant who is or may be engaged in any official pro-
ceeding or investigation.

(2) Tampering with physical evidence is a Class D Felony
if the actor impairs or obstructs the prosecution or defense of
a felony; otherwise, tampering with physical evidence is a Class
A Misdemeanor.

Comment

This section is new to Missouri. It forbids tampering with
evidence for the purpose of obstructing justice. Under an ap-
propriate set of facts making. a false declaration under Code
§ 20.060 or making a false report under Code § 20.070 could be

_a lesser included offense. This crime, of course, carries a
much higher penalty. The section is based on Model Penal
Code § 241.7 and similar provisions are found in many other
codes. Note that the section requires a purpose to affect an
official proceeding or investigation or to mislead a public ser-
vant.

20.110  Tampering with a public record
(1) A person commits the crime of tampering with a public
record if with the purpose to impair the verity, legibility, or
availability of a public record
(a) he knowingly makes a false entry in or falsely alters
any public record; or , ‘
(b) knowing he lacks authority to do so, he destroys,
suppresses or conceals any public record. -

(2)“ Tampering with a public record is a Class A Misdemeanor.

Comment

This section is new and is based on Model Penal Code § 241.8
which also is the basis for similar provisions in other codes.
The major problem in defining this crime is the definition of
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“publi¢ record” which under Code § 20.010(7) is limited to
“any document which a public servant is required by law to
keep.”

20.120 ralse impersonation
(1) A person commits the crime of false impersonation if he

(a) falsely represents himself to be a public servant with
purpose to induce another to submit to his pretended official
authority or to rely upon his pretended official acts, and

(1) performs an act in that pretended capacity; or

(i1) causes another to act in reliance upon his pre-
tended official authority; or

(b) falsely represents himself to be a person licensed to
practice or engage in any profession for which a license is
required by the laws of this State with purpose to induce
another to rely upon such representation, and

(i) performs an act in that pretended capacity; or

(ii) causes another to act in reliahce upon such rep-
resentatios;.

(2) False impersonation is a Class B Misdemeanor unless the
person represents himself to be a law enforcement officer in
which case false impersonation is a Class A Misdemeanor.

-

Comment

Under this section, which is new, anyone who impersonates
a law enforcement officer, public servant or licensed profes-
sional with the purpose that his impersonation be relied on by
another and who performs an act while playing that role is
guilty of a crime. Cf. Model Penal Code § 241.9; Colo.Rev.
Stat. §§ 40-8-112 and 40-8-113; and Michigan Revised Crim-
inal Code §§ * 4545 and 4550 (Final Draft 1967). Most, if
not all, codes have a similar provision but some are limited to
public servants and apply to simply impersonation. This sec-
tion includes all public servants and licensed professionals
because the potential harm from impersonation of either can
be great. The element of intended reliance is included because
the offense is in the nature of fraud, and this eliminates the
harmless practical joke situation. 'The requirement of an act
being performed helps to distinguish innocent from guilty
conduct.
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20.130  Simulating legal process
(1) A person commits the crime of simulating legal process
if, with purpose to mislead the recipient and cause him to take
action in reliance thereon, he delivers of causes to be delivered
(a) a request for the payment of money on behalf of
any creditor that in form and substance simulates any legal
process issued by any court of this State; or s
(b) any purported summons, subpoena or other legal
process knowing that said process was not issued or au-
thorized by any court.
(2) This section shall not apply to a subpoena properly is-
sued by a notary publie.
(8) Simulating legal process is a Class B Misdemeanor.

Comment

This section is new and is based on Colo.Rev.Stat. § 40-8—
611; Ill. Criminal Code Ch. 38 § 32-7; Michigan Revised
Criminal Code § 5055 (Final Draft 1967). Similar sections
are found in the other codes. Subsection (2) makes it clear
that a notary public subpoena which can resemble legal proc-
ess issied by a court is not included so long as it is a prop-
erly issued notary public subpoena.

) [Note: A section originally numbered 20.140 has
been taken out. Because of crosg-references al-
ready made, subsequent sections have not been re-
numbered,]

20.150 Resisting or interfering with arrest
(1) A person commits the crime of resisting or interfering
with arrest if, knowing that a law enforcement officer is making
an arvest, for the purpose of preventing the officer from effect-
ing the arrest, he
(a) resists the arrest of himself by using or threatening
the use of violence or physical force or by fleeing from such
officer; or
(b) interferes with the arrest of another person by us-
ing or threatening the use of violence, physical force or
physical interference.
(2) This Section applies to arrests with or without warrants
and to arrests for any crime or ordinance violation.

(3) It is no defense to a prosecution under Subsection (1)
that the law enforcement officer was acting unlawfully in mak-
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ing the arrest. However, nothing in this Section shall be con-
strued to bar civil suits for unlawful arrest.

(4) Resisting, by means other than flight, or interfering with
an arrest for a felony is a Class D Felony; otherwise, resisting or
interfering with arrest is a Class A Misdemeanor.

Comment

Sections 557.200 and 557.210 RSMo presently make it crim-
inal to “knowingly and willfully obstruct, resist or oppose
any sheriff or other ministerial officer” in the service or ex-
ecution of process or in the discharge of other duties. Section
557.200 applies to felonies and § 557.210 to all other. cases.
This section and the next retain the basic structure of the
present law except the division is between arrest (not lim-
ited to felonies) in Code § 20.150 and “civil process’” in Code §
20.160.

Resistance to warrantless arrests, which make up well over
90% of the resisting arrest cases, have been prosecuted under
the “discharge of duty” clauses. This section makes it clear
that resisting or interfering with arrest applies to arrests with
or without warrants, Service of other process in criminal
cases (e. g., subpoenas) is covered in Code § 20.160.

Another problem with the present statutes is that they are
in terms of protecting ‘‘sheriffs” and “other ministerial of-
ficers.” Using the term “law enforcement officer, defined in
the general definitions section of Chapter 1 as one having the
power and duty to arrest, eliminates any question as to whether
the protection extends to police officers.

This section applies to resisting or interfering with both
lawful and unlawful arrests, Making it a- crime to resist an
unlawful arrest may be a major change in Missouri law. No
cases have been found squ&rely in point, although the lan-
guage seems to indicate that the present statute does not ap-
ply to resistance to an unlawful arrest.

The Model Penal Code limits this crime to lawful arrests.
Other codes vary. This- section is based on Colo.Rev.Stat.
§ 40-8-108 and Michigan Revised Criminal Code § 4625 (Final
Draft 1967) both of which make resisting an unlawful arrest
a crime so long as the officer is acting under color of his of-
ficial authority. The comments to the Michigan proposal ex-
plain at 365:

[

Under present law there is no liabil-
ity if the peace officer was acting without lawful author-
ity. On this issue, however, the defendant must take his
chances. He is still liable if he foreibly resists the ar-
rest, believing it to be unlawful, and later finds that it
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was in fact a legal arvest. The Committee believes, how-
ever, that persons should not resort to self-help to re-
sist an arrest which they know is being made by a peace
officer in his official capacity. Even if a citizen feels the
arrest is unlawful, he should submit and rely upon his legal
remedies., The resort to force is an improper remedy
that will usually only lead to an escalation of force by the
officer and result in far greater injury to the actor than
the improper arrest.”
1t should be noted, however, that this section applies only to
resistance for the purpose of preventing the officer from ef-
fecting the arrest. It does not apply to the use of force for
other purposes. It would not, for example, affect the lawful
use of force in self-defense against a police officer who is using
excessive force and illegally threatening serious harm.
The proposal is broader than that found in most codes in
that it applies to fleeing as well as using force to prevent an
arrest.

20.160 Interference with legal process

(1) A person commits the crime of interference with legal
process if, knowing any person is authorized by law to serve
process, for the purpose of preventing such person from effect-
ing the service of any process, he interferes with or obstructs
such person.

(2) “Process” includes any writ, summons, subpoena, warrant
other than an arrest warrant, or other process or order of a court.

(8) Interference with legal process is a Class B Misdemeanor.

Comment

This is basically present § 557.210 RSMo excluding mis-
demeanor and ordinance vioclation arrest warrants which are
covered under Code § 20.150. A person “authorized by law to
serve process” has been substituted for “sheviff or any other
ministerial officer.” The term “resist” has been removed to
make it clear that mere avoidance of civil process is not &
erime.

20.170 Refusing to make an employee available for service
of process

(1) Any employer, or any agent who is in charge of a busi-

ness establishment, commits the erime of refusing to make an

employee available for service of process if he knowingly refuscs
to assist any officer authorized by law to serve process who calls
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at such business establishment during the working hours of an
employee for the purpose of serving process on such employee,
by failing or refusing to make such employee available for serv-
ice of process.

(2) Refusing to make an employee available for service of
process is a Class C Misdemeanor.

Commant

This is basically § 557.2256 RSMo. It has been changed to
make it clear that if the agent is the one who refuses to as-
sist, it is the agent who is guilty. The present statute states
that in such circumstances it is the employer who is guilty.

20.180 Failure to execute 2n arrest warrant

(1) A law enforcement officer commits the crime of failure
to execute an arrest warrant if, with the purpose of allowing any
person charged with or convicted of a crime to escape, he fails
to execute any arrest warrant, capius, or other lawful process
ordering apprehension or confinement of such person, which he
is authorized and required by law to execute.

(2) Failure to execute an arrest warrant is a Class D Felony
if the offense involved is a feiony; otherwise failure to execute
an arrest warrant is a Class A Misdemeanor. »

Comment

This is a revision of § 557.440 RSMo. It adds the require-
ment that the failure to execute the warrant must be for the
specific purpose of permitiing escape. Under the present
statute, the other person must escape for the crime to occur,
and the penalty is the same as for “persons convicted of aid-
ing or r:iisting such escape.” TUnder the proposal, failure to
serve a misdemeanor warrant is a Class A Misdemeanor and
failure to serve a felony warrant is a Class D Felony.

20.190 Refusal t identify as a witness

(1) A person commits the crime of refusal to identify as a
witness if, knowing he has witressed any portion of a crime, or

~of z2ny other incident resulting in physical injury or substantial

property damage, upon demand by a law enforcement officer en-
gaged in the performance of his official duties, he refuses to
réport or give a false report of his name and present address to
such officer. :

(2) Refusal to identify as a witness is a4 Class C Misdémeanor.
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Comment

This section is new and is based on Proposed Texas ?enal
Code § 38.02. It imposes a limited duty upon persons to iden-
tify themselves to law enforcement officers.

20.200  Escape from custody
(1) A person commits the erime of escape from ‘custody if,
while being held in custody after arrest for any crime, he es-
capes from custody.
(2) Escape from custody is a Class A Misdemeanor unless:
(a) It is effected by means of a deadly weapon or dan-
gerous instrument or by holding any person as host.>qe,
in which case escape from custody is a Class A Felony.
(b) The person escaping is under arrest for a felony,
in which case escape from custody is a Class D Felony.

Comment

Basically this is a new section. Se‘e comments afterr Code
§ 20.210.

20.210 - Escape from confinement
(1) A person commits the crime of escape fram confinerr'lent
if, while being held in confinement after arrest for any crime,
or while serving a sentence after conviciion for any crime, he
escapes from confinement. :
(2) Escape from confinement is a Class A Misdemeanor ex-
cept that it is:

(a) A Class A Felony if it is effected by means of a dead-
ly weapon or dangerous instrument or by holding any person
as hostage. :

(b) A Class D Felony if

(i) the person escapes while being held on a felony
charge or while serving a sentence after conviction of
a felony; or

(ii) the escape is facilitated by striking or beating
any person,

Comment.
Present Chapter 557 RSMo contains a multitude of secticns
dealing with rescuing prisoners, aiding escapes, and escape.
These sections and the succeeding sections are an effort to
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simplify this law. Code §§ 20.200 and 20.210 deal with escape
f.rom custody and escape from confinement. While the penal-
t1es§ are very similar, the distinction is made between custody,
which is basically that period after arrest and before confine-
mel}t, and confinement which also includes a person confined
while serving a sentence. Under the definitions, see Code §§
20.010(2), (8) and (9), the distinction is based on the place
of c.:onfinement. This is consistent with present law -~hich
d.eflnes escape almost completely in terms of custody - con-
fmerpefnt although neither is clearly defined. The present
provisions against escape apply only to persons charged with
crimes (except for attempted escape by force under § 557.410
RSMo) and this limitation is retained. Thus, a person
charged with or convicted of a municipal ordinance violation
cannot violate these sections.

Present §§ 557.351 and 557.410 RSMo require that the cus-
tody, confinement or imprisonment be “lawful”. This word is
not used in the Code sections. If the confinement were not
lawful and the individual escaped, the unlawful nature of the
confinement would certainly be a mitigating factor. How-
ever, it would not be a complete defense. This follows the
general approach of the Code that persons should not take
the law into their own hands but should follow legal methods
of testing the legality of arrest, detention and confinement.
If the conditions of a confinement were such that the indi-
v_1dua1 risked death by not escaping, then the general prin-
ciples of justification under Chapter 8 could be used,

Present § 557.351 RSMo also includes “willfully failing
: to return to an institution . . . when permitted
i go al: }argg iz iauilitred by Code § 20.220.

1
- " Fe

e¥e that under Code § 20.010(2), confinement does not in-
clude persons on bond, recognizance, probation or parole. It
does not apply where a prisoner is mistakenly released by jail
authorities, - It does apply to all actual confinement in a place
of confinement, and once an individual is in confinement, he
remains in confinement while in transit from one location to
another, while outside the place of confinement for court ap-
pearances, work details, etc., or while on an emergency “leave”
for humanitarian purposes because of death or illness in the
family. However, where the prisoner is serving a sentence
which is not continuous (e. g. he is confined on weekends
only), or is participating in a work-release program (the
“Huber Plan”) whereby he is free without guard to work
d.uring the day and returns to his cell at night, he is “in con-
finement” only during the periods of actual confinement, It

" is believed that this approach captures the sense of § 557.351

RS8IMo but clarifies some of the ambiguities.
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In general under the Code escape while being held for a
felony is a Class D Felony, and escape while being held for a
misdemeanor is a misdemeanor. This is a slight change from
present law which treats all the escapes that are covered as
felonies with the penalties varying according to whether the
escape was from the penitentiary, the jail, or was before or
after conviction. The Code, however, severely aggravates the
penalty if the escape is by means of a deadly weapon or dan-
gerous instrument or by use of a hostage. This makes such
escapes aggravated forms of assault and kidnapping. Cf.
Code §§ 10.110(1)(b) and 10.060. It should also be noted that
escape from custody and confinement are among the listed fel-
onies in Code § 10.020(1)(c) dealing with murder.

20.220 Failure to return to confinement

(1) A person commits the crime of failure to return to con-
finement if, while serving a sentence for any crime under a work-
release program, or while under sentence of any crime to serve
a term of confinement which is not continuous, or while serving
any other type of sentence for any crime wherein he is terapo-
rarily permitted to go at large without guard, he purposely fails
to return to confinement when he is required to do so.

(2) This section does not apply to persons who are free on
bond, bail or recognizance, personal or otherwise, nor to persons

' who are on probation or parole, temporary or otherwise.
(8) Failure to return to confinement is a Class C Misdemeanor

unless .
(a) the sentence being served is to the Missouri Depart-
ment of Corrections in which case failure to return to con-
finement is a Class D Felony; or )

(b) the sentence being gerved is one of confinement in
a county jail on conviction of a felony in which case failure
to return to confinement is a Class A Misdemeanor.

"Comment

This section replaces the language of § 557.351 RSMo on
failing to return. See Comumients on Code § 20.210. While it
is desirable that the penalty for this offense be less than that
for escape, this is'a practical impossibility where confinement
in the department of corrections is concerned. Under Code
§ 20.210 non-aggravated escape from confinement to the de-
‘partment of corrections is a Class D Felony. Making failure
to return to the penitentiary a misdemeanor would create the
anomaly that the defendant could be sentenced to a county jail
while serving a sentence in the penitentiary. Serving such
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sentences consecutively if nothing else, would be bad penology.
By making failing to return under these cireumstances a
felony, the sentences, whether consecutive or concurrent will
be served in the same place.

20.230 Aiding escape of a prisoner

(1) A person commits the crime of aiding escape of a prisoner
if he

(a) introduces into any place of confinement any deadly
weapon or dangerous instrument, or other thing adapted
or designed for use in making an escape, with the purpose of

ADMINISTRATION OF jusTicE § 20.240

557.300 and, together with the new alternative that it may be
intended to aid in the commission of some other crime, is re-
tained as the simplest means of distinguishing between the
lawful and unlawful introduction of such items.

Introducing a weapon is a Class B Felony. Under present
law, it is a felony if intended to aid a felon and a misdemeanor
if intended to aid a misdemeanant. Aiding escape of a pris-
oner charged with or convicted of a felony is a Class D Felony.
It is presently a felony in Missouri. Aiding escape of a per-
son charged with or convicted of a misdemeanor has been re-
duced to a misdemeanor.

facilitating the escape of any prisoner confined therein, or g 20.240  Permitting escape

of facilitating the commission of any other crime; or (1) A public servant who is authorized and required by law
(b) assists or attempts to assist any prisoner who is be- to have charge of any person charged with or convicted of any

ing held in custody or confinement for the purpose of ef- crime commits the crime of permitting escape if he knowingly

fecting the prisoner’s escape from custody or confinement.

(2) Aiding escape of a prisoner by introducing a deadly weapon
or dangerous instrument into a place of confinement is a Class
B Felony. Aiding escape of a prisoner being held in custody or
confinement on the basis of a felony charge or conviction is a
Class D Felony. Otherwise, aiding escape of a prisoner is a Class
A Misdemeanor.

Comment

This section combines present §§ 557.290, 557.300, 557.310,
557.8320, 557.330 and 557.8340 RSMo." It also replaces §§
557.230, 557.240, 557.250, 557.260, 557.270 and 557.280 RSMo.
These latter sections deal with rescuing prisoners. Section
5567.310 covers aiding persons charged with felonies; § 557.320
applies to aiding prisoners charged with misdemeanors; and
§ 557.340 applies to fellow prisoners aiding escape.

The Code section applies to aiding the escape of a prisoner
in custody or confinemient on a charge of any crime or serving
a sentence after conviction of any crime.

Present §§ 557.810 and 557.320 apply only to persons law-
fully detained. As with prior sections, this section does not
include that element and thus is a change in the law.

It should be noted that there is no requirement that an es-
cape occur in order for there to be a conviction for aiding es-
cape. This is consistent witl present law.

The provision on introduction of weapons or instruments
of escape is based on §§ 557.290 and 557.3G0 R8Mo. The pro-
viso that the thing intreduced must be “disguised” has been
eliminated. - The requirement that it be done with the intent
to facilitate escape is explicit in § 587.280 and implicit in §
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(2) suffers, allows or permits any deadly weapon or
dangerous instrument or anything adapted or designed for
use in making an escape, to be introduced into or allowed
to remain in any place of confinement, in violation of law,
regulations or rules governing the operation of the place of
confinement; or

(b) suffers, allows or permits a person in custody or

confinement to escape.

(2) Permitting escape by suffering, allowing or permitting
any deadly :veapon or dangerous instrument to be introduced
into a place of confinement is a Class B Felony; otherwise, per-
mitting escape is a Class D Felony.

Comment

This section combines and amends §§ 557.420 and 557.430
RSMo. The adjective “disguised” has been removed from
“arms” or “instruments”, and “in violation of law, regula-
tions or rules governing the operation of the place of confine-
ment” has been substituted to distinguish between lawful
and unlawful introductions. Present § 557.430 RSMo re-
quires that the custody be lawful. Again, this has been
changed,

The section ‘makes allowing the introduction of a weapon a
Class B Felony; Under present law, it is a felony if a felon
is the proposed recipient and & misdemeanor otherwise.

Any other violation of this section is a Class D Felony. - Un-
der present law, the conduct covered is a felony except that al-
lowing the introduction of instruments for escape to benefit a
misdemeanant is only a misdemeanor.  Even though escape or
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aiding escape of a misderneanant has been reduced to a misde-
meanor under Code §§ 20.200, 20.210 and 20.230, it is retained
as a felony for a public servant to aid such an escape,

20.250 Disturbing a judicial proceeding

(1) A person commits the erime of disturbing a judicial pro-
ceeding if, with purpose to intimidate a judge, attorney, juror,
party or witness, and thereby to influence a judicial proceeding,
he disrupts or disturbs a judicial proceeding by participating in
an assembly and calling aloud, shouting, or holding or displaying
a placard or sign containing written or printed matter concern-
ing the conduct of the judicial proceeding, or the character of a
judge, attorney, juror, party or witness engaged in such pro-
ceeding, or calling for or demanding any specified action or de-
termination by such judge, attorney, juror, party or witness in
connection with such proceeding.

(2) Disturbing a judicial proceeding is a Class A Misdemeanor.

Comment

This section is based on New York Penal Code § 215.50(7)
which provides:
“A person is guilty of criminal conduct when he en-
gages in any of the following conduct:

(11

“(7) On or along a public street or sidewalk within a
radius of two hundred feet of any building established as
a courthouse, he calls aloud, shouts, holds or displays
placards or signs containing written or printed matter,

- concerning the conduet of a trial being held in such
courthouse or the character of the court or jury engaged
in such trial or calling for or demanding any specified
action or determination by such court or jury in con-
nection with such trial.”

In Cox v. Louisiana, 379 U.S. 559, 85 S.Ct. 476, 13 L.Ed.2d
487 {1965), the United States Supreme Court considered a
statute which prohibited the above conduct “near” a court-
house. The Court declined to rule that such a statute was a
violation of the right of free:speech, but did hold that the
term “near” was unconstitutionally vague. New York has at-
tempted to remedy this by placing the specific limitation of
two hundred feet in the statute. However, this arbitrary limit
is mot necessarily related to the potential problems which the
section seeks to avert. The Code provision avoids the prob-
lems of both these statutes by eliminating the element of
nearness or a specific distance and focusing upon the effect of
the conduct of the participants on the judicial proceeding.
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The Code section differs from the New York provision in
two other material respects. First, it adds the element of a
“purpose to intimidate’” and second, the actor must both “par-
ticipate in an assembly” and shout or carry a sign, ete. Thus;
a single person cannot violate the statute. Nor is it violated
by a member of a group who does nothing more than be pres-
ent. The committee considered specifying that mere presence
at the scene where a disturbance takes place is insufficient
for arrest, prosecution or conviction. However, since this is
merely a restatement of existing case law, it was rejected as
superfluous.

20.260 Tampering with a judicial proceeding

(1) A person commits the crime of tampering with a judicial
proceeding if, with purpose to influence the official action of a
judge, juror, special master, referee or arbitrator in a judicial
proceeding, he

(a) threatens or causes harm to any person or property;
or

(b) engages in conduct reasonably calculated to harass
or alarm such official or juror; or

(c) offers, confers or agrees to confer any benefit, direct
or indirect, upon such official or juror.

(2) Tampering with a judicial proceeding is a Class C Felony.

Comment

This is a revision of § 557.110 RSMo with the addition of
judges and masters to the.potential subjects of improper in-
fluences. Note that juror as defined in Code § 20.010(6) in-
cludes both present and prospective jurors for grand or petit
juries, , —~

All the current codes cover this type of conduct. Some do
so in general provisions applicable to all public servants or
governmental processes. See Code Chapter 50 which con-
tains similar provisions. Because interference with the ju--
dicial process is very serious, the Code provides for separate
offenses in this area and, in general, provides for greater
penalties, - :

The phrase ‘benefit, direct or indirect” in subsection (1)
(e) is intended to cover not only benefits made directly to the
official or juror, but also benefits made to others, such as
members of his family, which would indirectly benefit such
official or juror. ‘
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20.270 Tampering with a witness

(1) A person commits the crime of tampering with a witness
if, with purpose to induce a witness or a prospective witness in
an official proceeding to disobey a subpoena or other legal process,
or to absent himself or avoid subpoena or other legal process, or
to withhold evidence, information or documents, or to testify
falsely, he

PROPOSED CRIMINAL CODE

(a) threatens or causes harm to any person or property;
or

(b) uses force, threats or deception; or
(c) offers, confers oi* agrees to confer any benefit, direct
or indirect, upon such witness.

(2) Tampering wiih a witness in a felony prosecution, or
tampering with a witness with purpose to induce the witness
to testify falsely is a Class D Felony. Otherwise, tampering with
a witness is a Class A Misdemeanor.

Comment

This is a revision of part of § 557.090 RSMo which forbids
inducing a witness not to testify ‘“by bribery, menace or other
means.” The Code section provides a little more specific
listing of the conduct that is prokibited and uses a listing,
similar to Code § 20.260. However, Code § 20.260 is limited
to official and jurors in a judicial proceeding. This section
covers witnesses in an official proceeding, which is a broader
category. See definition in Code § 20.010(8).

20.280 Acceding to corruption

(1) A person commits the crime of acceding to corruption if
(a) he is a judge, juror, special master, referee or ar-
bitrator and knowingly solicits, accepts, or agrees to accept
any benefit, direct or indirect, on the representation or un-
derstanding that it will influence his official action in a
judicial proceeding pending in any court or before such

“official or juror.

(b) he is a witness or prospective witness in any official
proceeding and knowingly solicits, accepts, or agrees to ac-
cept any benefit, direct or indirect, on the representation
or understanding that he will disobey a subpoena or other
legal process, or absent himself or avoid subpoena or other
legal process, or withhold evidence, information or docu-
ments, or testify falsely.
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(2) Acceding to corruption under Subsection (1)(a) is a
Class C Felony. Acceding to corruption under Subsection (1)
(b) in a felony prosecution, or on the representation or under-
standing of testifying falsely is a Class D Felony. Otherwise,
acceding to corruption is a Class A Misdemeanor.

Comment

Subsection (1)(a) is an expansion of § 557.100 RSMo. It
adds judges and special masters to the class of offenders, and
broadens the erime to include solicitation of bribes and agree-
ment to accept bribes. See Code § 50.020 for provision cov-
ering acceding to corruption by public servants.

Subsection (1)(b) is a revision.of the last half of § 557.090
RS8Mo with no substantial change.

20.290 Improper communication

(1) A person commits the crime of improper communication
if he communicates, directly or indirectly with any juror, spe-
cial master, referee, or arbitrator in a judicial proceeding, other
than as part of the proceedings in a case, for the purpose of in-
fluencing the official action of such person.

(2) Improper communication is a Class B Misdemeanor.

Comment

This is a revision of § 557.130 RSMo. Special Masters
have been added to the class of person covered. Judges have
not been included because it is felt that contempt powers are
totally adequate to control the conduct proscribed as far as
communication with judges is concerned. Also to include
judges could make a casual social conversation with a judge
fraught with danger for both parties.

. " Under appropriate circumstances, this will be a lesser in-

cluded offense of Code § 20.260, tampering with a judicial
proceeding.

20.300  misconduct by a juror

(1) A person commits the crime of misconduct by a juror if,
being a juror, he knowingly

(a) promises or agrees, prior to the submission of a

cause to the jury for deliberation, to vote for or agree to a
verdict for or against any party in a judicial proceeding; or

(b) receives any paper, evidence or information from
anyone in relation to any judicial proceeding for the trial

of which he has been or may be sworn, without the authority
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of the court or officer before whom such proceeding is pend-
ing, and does not immediately disclose the same to such
court or officer.

(2) Misconduct by a juror is a Class A Misdemeanor.,

Comment

' This is a revision of § 557.120 RSMo with little substantive
change. Under appropriate circumstances this will be a lesser
included offense of Code § 20.280, acceding to corruption.

20.310 Misconduct in selecting or summoning a juror

(1) A public servant authorized by law to select or summon
any juror commits the crime of misconduct in selecting or sum-
moning a juror if he knowingly acts unfairly, improperly or not
impartially in selecting or summoning any person or persons
to be a member or members of a jury.

(2) Misconduct in selecting or summoning a juror is a Class
B Misdemeanor.

Comment

This is a revision of § 557.150 RSMo, with little substantive
change,

20.320  Misconduct in administration of justice

(1) A public servant, in his public dapacity or under color of
his office or employment, commits the crime of misconduct in
administration of justice if:

(a) He is charged with the custody of any person accused
or convicted of any crime or municipal ordinance viola-
tion and he coerces, threatens, abuses or strikes such per-
son for the purpose of securing a confession from him.

(b) He knowingly seizes or levies upon any property or
dispossesses any one of any lands or tenements without due
and legal process, or other lawful authority.

(¢) He is a judge and knowingly accepts a plea of guilty
from any person charged with a violation of a statute or
ordinance at any place other than at the place provided by
law for holding court by such judge. A

(d) Heis a jailer or keeper of a county jail and knowingly
refuses to receive, in the jail under his charge, any person
lawfully committed to such jail on any criminal charge or
criminal convietion by any court of this State, or on any
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warrant and commitment or capias on any criminal charge
issued by any court of this State.

(e) He is a law enforcement officer and violates the pro-
visions of Section 544.170 RSMo by knowingly

(i) refusing to release any person in custody who
is entitled to such release; or

(ii) refusing to permit a person in custody to see
and consult with counsel or other persons; or

(iii). transferring any person in custody to the cus-
tody or control of another, or to another place, for the
purpose of avoiding the provisions of that section; or

(iv) preferring against any person in custody a false
charge for the purpose of avoiding the provisions of
that section.

(2) Misconduct in the administration of justice is a Class
A Misdemeanor.

Comment

This section and Code § 21.040 cover most of the present
sections of Chapter 558 RSMo relating to specific types of of-
ficial misconduct. See comments to Code § 21.040.

Subsection (1)(a) is basically § 558.8360 without substantive
change,

Subsection (1)(b) is based on part of § 558.190 RSMo. It
has been expanded to cover all public servants,

Subsection (1) (c) is present § 558.380 RSMo.

Subsection (1)(d) is present § 557.450 RSMo. The phrase
“on any lawful process whatever” has been replaced by “on
any warrant and committment or capias on any criminal
charge issued by any court of this State.” . This would allow
the person in charge of a county jail to refuse to receive per-
sons charged with or convicted of ordinance violations, but
does not, of course, require him to do so.

Subsection (1)(e) is a redrafting uf the present penalty
provisiong of § 544.170 RSMo without substantive change.

Some existing statutes dealing with misconduct have not
been included either here or in Code § 21.040, official miscon-
duect.

Section 558.310 prohibits a prosecuting attorney who has
been involved in a case from later acting in the defense of
that case. This is adequately coveréd by the canons of ethics
and the machinery for enforcing them.

The Committee considered and rejected a section whiich
made “any judge, referee, or special master who communi-
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cates privately with one of the parties to a judicial proceed-
ing pending before him, or with a witness in said proceeding,
and discusses the merits of said proceeding or the party’s
or witness’s testimony therein” guilty of misconduct. This
proposal was based upon tha pros 2ution for oppression in of-
fice (under § 558.110 RSMo) in State v. Hasler, 449 S.W.2d
881 (St.L.App.1969). The proposal was rejected because of
the new machinery available to take care of judicial miscon-
duct.

The Committee also considered and rejected a section which
made “any law enforcement officer arresting or detaining any
person against his will without warrant, or causing another
officer to effect such an arrest, who has no probable cause
for such arrest and who knows that he has no probable cause”
guilty of misconduct. This is presently part of § 558.190 RS
Mo. It was not included because there is no record of its use,
but primarily because such conduet would be ccrered by false
imprisonment under Code § 10.130.
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~ Chapter 21
OFFENSES AFFECTING GOVERNMENT

21.010 Bribery of a public servaiit

(1) A person commits the crime of hribery of a public servant
if he knowingly offers, confers or agrees to confer upon any
public servant any benefit, direct or indirect, in return for

(a) the recipient’s official vote, opinion, recommenda-
tion, judgment, decision, action or exercise of discretion
as a public servant; or

(b) the recipient’s violation of a known legal duty as
a public servant. -

(2) It is no defense that the recipient was not qualified to
act in the desired way because he had not yet assumed office,
or lacked jurisdiction; or for any other reason.

(3) Bribery of a public servant is a Class D Felony.

Comment

This replaces §§ 558.010, 558.020, 558,030, 558.040, 558.050,
558.060, 558.070, 558.080, 558.090 and 558.100 RSMo. It also
replaces the various bribery statutes outside Chapter 558 RS

» Mo which affect public servants, except the special statutes on
bribery in connection with election laws.  Unlawful compen--
sation for past official actions, as covered presently by the
case-law interpretation of § 558.020 RSMo, was considered by
the Committee and rejected, ' ‘

Suhsection (1) is basically a codification of present Mis-
souri law, and is similar to provisions in other codes. See
Model Penal Code § 240.1. Some codes are written in terms
of “influencing” official decisions. The Code language, while
more limited, is clear and more specific. To constitute a vio-
lation of this section, the benefit must be offered or given in
the expectation that specific action or inaction will ensue, not
in the hope that the official will in some vague, undefined
way be ““influenced” thereby. Although the present Mis-
souri statutes use the term “influence”, the case law requires
allegation and proof of specific action ot inaction sought or
promised.

This crime is similar to Code § 20.260(1)(¢), tampering
with judicial proceeding, and in an appropriate set of circum-
stances could be a lesser included offense.

Subsection (2) changes present Missouri law and is based
on Model Penal Code § 240.1, Colo.Rev.Stat, § 40-8-302(2)
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and Michigan Revised Criminal Code § 4705(3) (Final Draft
1967).

The Committee considered and rejected a provision that:
“It is a defense to prosecution under this section if a per-
son conferred or agreed to confer a benefit upon a pub-
lic servant as a result of coercion or attempted coercion,
or extortion or attempted extortion by the latter.”

Such a section is found in Michigan Revised Criminal Code §
4705(2) (Final Draft 1967); New York Penal Code § 200.5;
and Proposed South Carolina Criminal Code § 20.19. Such a
defense is specifically negated in the Proposed New Jersey
Criminal Code § 2C:27-2. The rationale for such a provision
is twofold. First, a public servant with authority to deny
permits and licenses might have such overwhelming power in
a community as to leave a businessman no real choice but to
cooperate or go out of business. Second, a person who had
been placed in such a position by a public servant would be
more willing to report the matter to authorities and cooperate
if he were not subject to prosecution. The Committee, how-
ever, rejected the provision because it felt it rewarded wrong-
doing., However, such pressure put upon a person would be a
relevant consideration in the determination of the penalty,
and his cooperation in reporting a bribe, etc. would certainly
be a valid consideration in the prosecutor’s decision whether
or not to prosecute.

21.020  public servant acceding to corruption
(1) A public servant commits the crime of acceding to cor-
ruption if he knowingly solicits, accepts or agrees to accept any
benefit, direct or indirect, in return for
(a) his official vote, opinion, recommendation, judg-
ment, decision, action or exercise of discretion as a public
servant; or
(b) his violation of a known legal duty as a public servant.
(2) Acceding tp corruption by a pt .lic servant is a Class D
Felony.

Comment

See comments to Code § 21.010. Note also that this can, un-
der appropriate circumstances, be a lesser included offense of

Code § 20.280(1)(a).

21.030  Obstructing government operations
(1) A person commits the crime of obstructing government
operations if he purposely obstructs, impairs, hinders or perverts
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tEe performance of a governmental function by the use or threat
of violence, force, or other physical interference or chstacle.

(2) Obstructing government operations is a Class B Misde-
meanor.

Comment

This section is new. It is based on Model Penal Code $
242.1; Colo.Rev.Stat, § 40-8-102; New York Penal Code §
195.05 E}nd is found in several other codes. Note that under
appropriate circumstances it could be a lesser included of-
fense to a number of more serious crimes, such as Code §§
20.090. (making false bomb threat), 20.150 (resisting or in-
terfering with arrest), 20.160 (interference with legal proc-
ess)., 20.250 (disturbing judicial proceeding) and 20.270 (tam-
pering with witness),

- 21,040  osficial misconduct

(1? A Qub‘lic servant, in his public capacity or under color
of his office or empleyment, commits the crime of official mis-
conduct if': '

(a) He knowingly discriminates against any employee
or any applicant for employment on account of race, creed,
color, sex or national origin, provided such employee or
applicant possesses adequate training and educational quali-
fications.

(b) He knowingly demands or receives any fee or re-

ward for the execution of any official act or the performance -

of a duty imposed by law or by the terms of his employ-

ment, that is not due, or that is more than is due, or before

it is due.

(c) He knowingly collects taxes when none are due, or
exacts or demands more than is due.

(d) He is a city or county treasurer, city or county clerk,
or other municipal or county officer, or judge of a municipal
or county court, and knowingly orders the payment of any
money, or draws any warrant, or pays over any money
for any purpose other than the specific purpsse for which
the same was assessed, levied and collected; unless it ig
or shall have become impossible to use such money for that
specific purpose. ~

(e) He is an officer or employee of any court and know-
ingly charges, collects or receives less fee for his services
than is provided by law.
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(f) He is an officer or employee of any court and know-
ingly directly or indirectly buys, purchases or trades for
any fee taxed or to be taxed as costs in any court of this
State, or any county warrant, at less than par value, which
may be by law due or to become due to any person by or
through any such court.

(g) He is a county officer, deputy or employee and know-
ingly trafficks for or purchases at less than the par value
or speculates in any court warrant issued by order of the
county court of his county, or in any claim or demand held
against such county.

(2) Official misconduct is 2 Class A Misdemeanor.

Comment

This section replaces §§ 558.110, 558.140, 558.150, 558.155,
558.160, 558.180, 558.200, 558.210, 558.260, 558.280 and
558.300 RSMo. This section, and Code § 20.320, reflect the
choice between a general statute prohibiting oppression or
misconduct in office, and a statute which spells out specific
acts of misconduct that are to be punished. :‘resent Missouri
law jumbles these alternatives by specifically prohibiting
many types of official misconduct yet overlapping these with
a general prohibition against “oppression in office”. Most re-
cent codes purport to resolve the question with general pro-
hibitions against misconduct in office.. But even these codes
will . contain specific prohibitions against public servants
soliciting or receiving bribes, receiving compensatlon for

OFFENSES AFFECTING GOVERNMENT & 21.050

Subsection (1)(a) is present § 558.155 RSMo with the addi-
tion of a ban on diserimination on aceount of sex to comport
with present federal law.

Subsection (1)(b) is present § 558.140 without substantive
change.

Subsectwn (1) (c) is present § 558.150 w1th slight change
in wording.

Subsection (1)(d) is a combination of present §§ 558.260
and 558.280 RSMo.

The offense is changed from a felony to a misdemeanor.
The seclions have been completely rewritten and simplified.
The portion dealing with administrators of “any charity or
fund of a public nature” has been removed. Such activity if
fraudulent is covered by the theft crimes. If not fraudulent,
it does not belong in the criminal code. The Code section
does not apply to members of boards, councils, etc. who vote
for disbursements but applies only to the judge or officer
who orders or makes such payments.

Subsections (1)(e) and (f) are based on § 558.200 RSMo
without substantive change.

Subsection (1)(g) is § 558. 300 RSMo without substantive
change.

Section 558.180 RSMo deals with a pérson taking upon him-
self any office of public trust and acting without lawful au-
thority. This is not included here as it is adequately covered
by Code § 20.120, false impersonation.

21. 050 Misuse of offictal information

(1) A public servant commits the crime of misuse of official
: information if, in contemplation of official action by himself
i or by a governmental unit with which he is associated, or in re-
liance on information to which he has access in his official ca-

past official behavior, accepting gifts from persons subject to
their jurisdiction, ete. The difficulty with the general sec-
tion as a catch-all is one of definition. To make it a crime
for a public servant to fail to do an act which he is required
to perform, or to do an act in excess of his authority, or to

violate any statute or regulation pertaining to his office is to
create a broad and vague crime. If strictly enforced, it would
be very difficult to be a public servant, and if selectively
enforced, it would be difficult for a public, servant to know
what he could or could not do without eriminal prosecution.
The choice made in the Code is to specify certain behavior as
being prohibited and to omit a’ general ‘misconduct”’ or
“oppression” section such as present § 558.110 RSMo, which
does not give adequate warning to a public servant as to what
conduct is prohibited.

This section and Code § 20.320 cover most of the present

sections of Chapter 558 RSMo relating to specific types of -

official misconduet.
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pacity and which has not been made public, he knowingly

(a) acquires a pecuniary interest in any property, trans-
action, or enterprise which may be affected by such infor-
mation or official action; or

(b) speculates or wagers on the basis of such information
or official action; or

(c) aids, advises or encourages another to do any of the
foregoing with purpose of conferring a pecuniary benefit
on any person.

(2) Misuse of official information is a Class A Misdemeanor.
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Comment

This section is new. It is based on Colo.Rev.Stat. § 40~
8-402, Similar provisions are found in the Mode! Penal Code
§ 243.2; Michigan Revised Criminal Code § 4810 (Final Draft
1967); Proposed New Jersey Criminal Code § 2C:30-3 and
Texas Penal Code § 39.03. §

21 .060 Failure to give a tax list

(1) A person commits the crime of failure to give a tax list
" if, when requested by a government assessor, he knowingly fails
to give a true list of all his taxable property, or to take and sub-
scribe an oath or affirmation to such list ag required by law.

(2) Failure to give a tax list is a Class A Misdemeanor.

Comment

This is presently § 557.510. There is no change in sub-
stance.

21.070 Treason

(1) A person owing allegiance to the State commits treason

if he purposely levies war against the State, or adheres to itsv

enemies by giving them aid and comfort.

(2) No person shall be convicted of treason unless one or more
overt acts are alleged in the indictment or information.

(8) In a trial on a charge of treason, no evidence shall be giv-
en of any overt act that is not specifically alleged in the indict-
ment or information.

{4) No person shall be convicted of treason except upon the
direct evidence of two or more witnesses to the same overt act,
or upon his confession under oath in open court.

(5) Treason is a Class A Felony.

Comment

This section is based on Missouri Constitution, Art. I, Sec-
tion 30, and on §§ £62.010 and 546.350 RSMo. See also Il
Criminal Code Ch. 88, § 30-1; Proposed Montana Criminal
Code § 94-7-501; Proposed Oklahoma Criminal Code § 2-601;
and Proposed South Carolina Criminal Code § 21.1. No pro-
visions concerning treason are contained in the Model Penal
Code, nor in the Alaska, Colorado, Michigan, New Jersey, New
York or Texas codes. There are no reported cases in Mis-
souri indicating any prosecutions under the present laws.
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Subsection (1) is basically present § 562.010 RSMo, The
only change is that of expressly limiting the class of poten-
tial.violators to persons “owing allegiance to this State” which
is inherent in the concept of treason. Cf. Mo. Const. Art. I,
Sec. 30 which states “That treason against the state can con-
sist only in levying war against it, or in adhering to its
enemies, giving them aid and comfort; . .- .”

Subsection (2) is taken from the first two lines of § 546.-
350 RSMo with the words “or information” added.

Subsection (8) is taken from the third and fourth lines
of § 546.350 RSMo with the words “or information’ added.

Subsection (4) is taken from the last part of § 546.350
RSMo and the same requirement is in the Missouri Constitu-
tion.
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Chapter 22

MISCELLANEOUS OFFENSES AFFECTING
PUBLIC SAFETY

22.010 Driving while intoxicated

(1) A person commits the crime of driving while intoxicated
if he operates a motor vehicle while in an intoxicated or drugged
condition,

(2) Driving while intoxicated is:
(a) For the first offense, a Class B Misdemeanor.
(b) For the second offense, a Class A Misdemeanor.

(¢) For the third and subsequent offenses, a Class D
Felony.

(3) Evidence of prior convictions shall be heard and deter-
mined by the trial court, out of the hearing of the jury, prior
to the submission of the case to the jury, and the court shall
enter its findings thereon.

Comment

This is essentially the same as present § 564.440 RSMo. The
language has been changed to conform to the rest of the Code.
The only significant change is the addition of “drugged con-
dition” which in effect combines § 564.445 RSMo with driving
while intoxicated.

22.020  Breath test for determining aleoholic content of blcod

(1) Any person who operates a motor vehicle upon the public
highways of this state shall be deemed to have given consent to,
subject to the provisions of sections 22.020, 22,030 and 22.050,
a chemical test of his breath for the purpose of determining the
alcoholic content of his blood if arrested for any offense arising
out of acts which the arresting officer had reasonable grounds to
believe were committed while the person was driving a motor
vehicle while intoxicated. The test shall be administered by or
at the direction of a law enforcement officer whenever the per-
son has been arrested for the offense,

(2) Chemical analysis of the person’s breath, to be considered
valid under the provisions of sections 22.020, 22.030 and 22.050,
shall be performed according to methods approved by the state
division of health by a person possessing a valid permit issued
by the state division of health for this purpose. The state divi-
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sion of health is authorized to approve satisfactory techniques
or methods, to ascertain the qualifications and competence of
individuals to conduct analysis and to issue permits which shall
be subject to termination or revocation by the state division of
health.

(8) The person tested may have a physician, or a qualified
technician, chemist, registered nurse, or other qualified person
of his own choosing administer a test in addition to any admin-
istered at the direction of a law enforcement officer. The fail-
ure or inability to obtain an additional test by a person shall not
preclude the admission of evidence relating to the test taken at
the direction of a law enforcement officer.

(4) Upon the request of the person who submits to a chemical
test at the request of a law enforcement officer, full information
concerning the test shall be made available to him.

Comment

This section is identical to present § 564.441 except for the
section numbers referred to in the spction. See comment aft-
er Code § 22.050. :

22.030  Effect of chemical analysis as evidence

(1) Upon the trial of any criminal action or violations of
county or municipal ordinances arising out of acts alleged to
have been committed by any person while driving a motor ve-
hicle while intoxicated, the amount of alcohol in the person’s
blood at the time of the act alleged as shown by chemical analysis
of the person’s blood, breath, saliva or urine is admissible in
evidence. Such evidence shall be given the following effect:

(a) If there was five-hundredths of one percent or less
by weight of alcohol in his blood, it shall be presumed that
the person was not intoxicated at the time the specimen
was obtained,

(b) If there was in excess of five-hundredths of one per-
gent but less than ten-hundredths of one percent by weight
of aleohol in his blood, the fact shall not give rise to any
presumption that the’ person was or was nof intoxicated,
but the fact may be considered with other competent evi-
dence in determining whether the person was intoxicated.

(¢) If there was ten-hundredths of one percent or more
by weight of alcohol in the person’s blood, this shall be
prima facie evidence that the person was intoxicated at the
time the specimen was taken.:
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(2) Percent by weight of aleohol in.the blood shall be based
upon grams of alcohol per one hundred milliliters of blood.

(8) The foregoing provisions of this section shall not be con-
strued as limiting the introduction of any other competent evi-
dence bearing upon the question whether the person was intoxi-
cated.

Comment

This section is identical in language to § 564.442 RSMo as
amended in 1972.

22.040  Arrest without warrant, when

An arrest without a warrant by a law enforcement officer,
including a uniformed member of the state highway patrol, for
a violation of Section 22.010 is lawful whenever the arresting
officer has reasonable grounds to believe that the person to be
arrested has violated the section, whether or not the violation
occurred in the presence of the arresting officer; provided, how-
ever, that any such arrest without warrant must be made within
one and one-half hours after such claimed violation occurred.

Comment

Identical in language with present § 564.443, except that
“law enforcement officer” is used instead of “peace officer”,
and the cross-reference sectivn number has been changed.

22.050 Refusal to submit to chemical test—revocation of
license—hearing

(1) If a person under arrest refuses upon the request of the
arresting officer to submit to a chemical test, which request
shall include the reasons of the officer for requesting the person
to submit to 2« test and which also shall inform the person that
his license may be revoked upon his refusal to take the test,
then none shall be given. In this event, the arresting officer,
if he so believes, shall make a sworn report to the director of
revenue that he has reasonable grounds to believe that the ar-
rested person was driving a motor vehicle upon the public high-
ways of this state while in an intoxicated condition and that,
on his request, refused to submit to the test. Upon receipt of
the officer’s report, the director shall revoke the license of the
person refusing to take the test for a period of not more than

one year; or if the person arrested be a non-resident, his operat-

ing permit or privilege shall be revoked for not more than one
year; or if the person is a resident without a license or permit
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to operate a motor vehicle in this state, an order shali be issued
denying the person the issuance of a license or permit for a pe-
riod of not more than one year.

(2) If a person’s license has been revoked because of his re-
fusal to submit to a chemical test, he may request a hearing be-
fore a court of record in the county in which he resides or in the
county in which the arrest occurred. Upon his request the
clerk of the court shall notify the prosecuting attorney of the
county and the prosecutor shall appear at the hearing on behalf
of the arresting officer. At the hearing the judge shall deter-
mine only:

(a) Whether or not the person was arrested;

(b) Whether or not the arresting officer had reasonable
grounds to believe that the person was driving a motor ve-
hicle while in an intoxicated condition; and,

(¢) Whether or not the person refused to submit to the
test.

(8) If the judge determines any issue not to be in the affirma-
tive, he shall order the director to reinstate the license or permit
to drive.

(4) Requests for review as herein provided shall go to the
head of the docket of the court wherein filed.

Comment

This section is identical in language to present § 564.444
RSMo. Code §§ 22.020, 22.030, 22.040 and 22.050 are almost
identical to the present breath test law, which has been re-
tained in the Code without change.

22.060 Leaving the scene of a motor vehicle accident

(1) A person commits the crime of leaving the scene of a
motor vehicle accident when being the operator or driver of a
vehicle on the highway and knowing that an injury has been
caused to a person or damage has been caused to property, due
to his culpability or to accident, he leaves the place of said in-
jury, damage or accident without stopping and giving his name,
residence, including city and street number, motor vehicle num-
ber and chauffeur's or registered operator’s number, if any, to
the injured party or to a police officer, or if no police officer is
in the vicinity, then to the nearest police station or judicial of-
ficer. '

" (2) Leaving the scene of a motor vehicle accident is a Class
D Felony.
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Comment

This section is essentially the same as present § 564.450
RSMo. A slight change has been made in the wording to con-
form to the rest of the Code.

22.070 wLittering

(1) A person commits the crime of littering if he throws or
places, or causes to be thrown or placed, any glass, glass bottles,
wire, nails, tacks, hedge, cans, garbage, trash, refuse, or rubbish
of any kind, nature or description on the right-of-way of any
public road or state highway or on or in any of the waters in
this state or on the banks of any stream, or on any land or wa-
ter owned, operated or leased by the state, any board, depart-
ment, agency or commission thereof or on any land or water
owned, operated or leased by the federal government or on any
private real property owned by another without his consent.

(2) Littering is a Class A Misdemeanor.

Comment

This section is almost identical to present § 564.480 RSMo
except for slight changes in wording to conform to the rest
of the Code and the deletion of the portion dealing with
abandoning automobiles which has been covered in a separate
Code section, § 22.080.

22.080 Abandoning motor vehicle

(1) A person commits the crime of abandoning a motor ve-
hicle if he abandons any motor vehicle on the right-of-way of
any public road or state highway or on or in any of the waters
in this state or on the banks of any stream, or on any land or
water owned, operated or leased by the state, any board, depart-
ment, agency or commission thereof, o any political subdivision
thereof or on any land or water owned, operated or leased by the
federal government or on any private real property owned by
another without his consent.

(2) Abandoning a motor vehicle is a Class A Misdemeanor.

Comment

This offense was formerly included in § 564.480 RSMo.
See comment to Code § 22.070.
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22.090  Arrest for littering and abandoning motor vehicles

Any law enforcement officer shall and any agent of the con-
servation commission or deputy or employee of the boat com-
mission may enforce the provisions of Sections 22.070 and 22.080
and arrest violators thereof; except that conservation agents
and deputy boat commissioners may enforce such provisions
only upon the water, the banks thereof or upon public land.

PUBLIC SAFETY

Comment

This section is identical to subsection (3) of § 564.480 RSMo
except for the substitution of the phrase “law enforczment of-
ficer”,

Note: Present § 564.010 RSMo 1971 Supp. “Pol-
luting streams—penalty” and § 564.025 RSMo 1971
Supp. “Waste disposal wells prohibited—term de-
fined—permitted acts—penalty” should both be
moved to Chapter 204 Water Pollution.

Present § 564.470 RSMo “Person operating vehicle
while under sixteen years of age” should be moved
to Chapter 302 Drivers’ and Chauffeurs’ Licenses.

®
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APPENDIX

This appendix includes the committes drafts of sections
dealing with capital punishment, aborticn and wiretapping.
These have been omitted from the basic' Code package not
because they are unimportant but because there are such ex-
treme differences of opinion regarding them and they are
quite often considered in highly emotional terms. The major
purpose of the Code is to put Missouri’s eriminal law into an
organized coherent body and to update the law so that it serves
today's needs. We do not want the issue of revision to be-
come confused with the issues of the death penalty, abortion
and wiretapping, They are separate matters and should be
considered separately. As the National Advisory Commiassion
on Criminal Justice Standards and Goals warns in A Na-
tional Strategy to Reduce Crime:

Those who revise criminal codes should be warned of
the potential danger to the revision process posed by emo-
tional issues such as abortion or the death penalty. Be-
cause criminal code revision efforts too frequently found-
er on one or two such issues that may be quite incidental
to the overall revision effort, States should consider these
issues in legisiation that is introduced separately from
legislation calling for criminal code revision.

We ask that the Code be considered separately from leg-
islation on capital punishment, abortion and wiretapping.
This is feasible because at present Missouri has no effective
laws on these subjects. Furman v. Georgia, 408 U.S. 238, 92
S.Ct. 2726, 33 L.Ed.2d 346 (1972) has rendered inoperative
the former capital punishment provisions in the Missouri stat-
utes. Similarly, under the authority of Roe v, Wade, 410 U.S.
113, 93 S8.Ct. 705, 85 L.Ed.2d 147 (1973) and Doe v. Bolton,
410 U.S, 179, 93 S.Ct. 739, 35 L.Ed.2d 201 (1973), Missouri’s
abortion law has been declared to be unconstitutional. = Mis-
souri does not have specific statutes dealing with either mak-
ing wiretapping and eavesdropping criminal .nor allowing
law enforcement authorities to make lawful use of such., In
other words, passing the Code without provisions on these
subjects will make no change in present Missouri law, for
there is no present Missouri law on these subjects.

The gections that follow are drafted in a fashion that will
allow them to-be added to the Code should they be desired.

*
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THE DEATH PENALTY

Introductory Comment

The committee makes no recommendation as to whether or
not Missouri should have the death penalty as a part of its
criminal law., The Code is so drafted that a death penalty
section can be added if the legislature decides to reinstate
capital punishment. The committee has prepared a death pen-
alty section which is consistent in form and content with the
organization of the Code. If the decision is to have the death
penalty we suggest this provision be considered. If the deci-
sion is not to have the death penalty this section can be omitted
without affecting the rest of the Code. In short, the issue of
the death penalty can and should be considered separate from
the rest of the Code. We make no recommendation on the
question but only ask that the Code be considered as a separate
matter from the death penalty.

Anyone who has studied Furman v. Georgia, 408 U.S, 238,
92 8.Ct. 2726, 33 L.Ed.2d 346 (1972) realizes the difficulty in
drafting a death penalty provision that will be constitutional
under that decision. It may well be there cannot be a consti-
tutionally valid .death penalty provision. If there can be a
constitutional death penalty provision, it must avoid ar-
bitrariness and discretion in the imposition of the death pen-
alty and at the same time be sufficiently limited so that it is
imposed only in those cases where there is a clear rational basis
for it. While we cannot be certain, we believe the follow-
ing proposal meets fhe constitutional standards. However, as
stated above, we make no recommeniation as to its being adopt-
ed or not.

The section is numbered to indicate the appropriate location
should it be later added to the Code.

10.025 capital murder

(1) A person is guilty of capital murder if he is over seven-
teen years of age and commits murder as defined:in Section 10.-
020(1) (a) and one or more of the following aggravating factors
is charged and proved:

(a) The defendant procured the commission of the mur-
der by payment, or promise of payment, of anything of
pecuniary value. : »

(b) The defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary
value. :
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(f:) The defendant by his own act committed the murder
during the commission or attempt to commit arson, rape,
sodomy, robbery, burglary in the first degree, kidnapping,
or escape from custody or confinement, for the purpose of
preventing identification or apprehension of the defendant

or another as a participant in the felony being committed or
attempted.

(‘d) Thg defendant by his own act committed the murder
wh;le s,lc.e;'vmg a term of imprisonment of more than ten years
or for life.

(2) A perscn convicted of capital murder shall be sentenced
to death.

Comment

Th'is proposal would make the death penalty mandatory in
certain specific situations. A mandatory death penalty stat-
yte .avoids as much as possible the arbitrary or discretiona-y
1n'fhction of the penalty of death. However, prior experience
with mandatory penalties and in particular with a mandatory
dfaath penalty has not been satisfactory. It is far too easy for
situations to arise in which the circumstances are such that
tye death penalty is in fact too extreme even though the situa-
tion meets the “letter of the law.” See, e. 9., Green v, United
State:s, 355 U.S. 184, 78 8.Ct. 221, 2 L.Ed.2d 199 (1957) and
the discussion of the history of that case in Prettyman, Death
gnd the Supreme Court 47-89 (1961). .Thus, it is neéess‘ary
}f there is to be a mandatory death penalty that the situations
in \thich it will be applied are defined ag precisely as possible
to 3nclude only. situations where there is a strong rational
basis for the use of the death penalty. This provision at-
tempts to do this.

' 'Ithe proposal in effect creates a new degree of murder by
listing aggravating factors as elements of the crime, which
elements must be charged and proved, the same as the ele-
m(?nts of any crime, before an individual can be convicted of
this particular type of murder. In other words, these are not
factors to be taken into consideration in- assessing the pen-
alty, but rather are part of the definition of the crime and
?vh‘lch must be found beyond a reasonable doubt before an
individual can be convicted of capital murder. However, once
he hgs been so convicted, there is only one possible penalty.

Several points should be noted.
_I'?irst,k capital murder can result only from an intentional
killing, " Before there can he capital murder, there must be

murder as d.efined in Code § 10.020(1) (a) and this is murder
from “knowingly” killing another parson;
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Second, the defendant must be 18 years old or older at the
time of the crime. While any age clagsification is to some ex-
tent, arbitrary, this does prevent the imposition of the death
penalty upon a very young offender.

Third, with one exception, in subsection (1) (a}, the defend-
ant must do the act of killing himself, Only in the case of hir-
ing a murder can the defendant receive the death penaity for
a killing performed by someone else.

Pourth, the situations described in the subsections are all
situations where there is a particular aggravating circum-
stance that is related to deterrence. While there is considera-
ble dispute as to whether or not the death penalty is a de-
terrent, it is clear that it cannot be a deterrent (above the or-
dinary penalty for the crime of murder) uniess the situation
is one where there is actual reflection upon the consequences
of killing another person.

Subsections (1)(a) and (b) deal with killing for hire. Suech
cannot occur without considerable reflection by both the per-
son doing the hiring and the hired killer. In such a situation
there is the possibility that the presence of the death penalty
as a mandatory penalty will bear on the individual’s decision.

Subsection (1) (c) deals with a type of felony-murder.
Making all felony-murders capital offenses is too broad as
felony-murder can.be committed unintentionally. Making all
intentional felony-murders capital offenses is also oo broad,
for such can oceur on the spur of the moment and without any
real chance for the additional penalty of death to have a de-
terrent effect, The proposal requires that the killing be for
the purpose of preventing identification or apprehension
which does require additional choice and reflection,

Subsection (1) (d) is similar to subsection (1) (a) and (b) in
that it cannot occur without considerable reflection as the kill-
ing must be for the purpose of preventing the victim from giv-
ing testimony. '

Subsection (1)(e) is sl'ightly different from the rest in that
the aggravating factor is not one directly related to reflection
at the time of the killing, but rather upon the status of the
defendant. He must be serving a term of imprisonment
greater than 10 years or for life. This is based upon the idea
of the need for control over a group that may “have nothing
else to lose.”” The extremely controlled environment of the
long term inmate is a sufficiently arguable basis for the de-
terrent effect of a mandalory death penalty.

~The committee considered other possibilities but decided
that they did not meet the standards required for the manda-
tory imposition of death, :

Mo.Prop.Crim.Code Pamph.—20 305

Ko



APPENDIX

Note: If the death penalty provision is added to
the Code, the following minor changes in wording
should be made by adding the underlined words to
the indicated section.

1.030  Classes of crimes

(1) An offense defined by this Code or by any other statute
of this State, for which a sentence of death or of imprisonment is
authorized, constitutes a crime.

Crimes are classified as felonies and misdemeanors,

(2) A crime is a felony if it is so designated or if persons con-
vieted thereof may be sentenced to death or to imprisonment for
a term which is in excess of one year.

(3) * Kk ok

2.010 Authorized dispositions

(2) Felonies and Misdemeanors. Whenever any person has
been found guilty of a felony or a misdemeanor and an authorized
sentence of death is not imposed the court shall make one or more

of the following dispositions of the offender in any appropriate
combination, * * *
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introductory Comment

Abortion, like the death penalty, is a subject with widely
differing points of view and a subject which arouses highly
emotional reactions and for these reasons, the Committee’s
proposal is presented as a matter separate from the Code, to
be considered separate from the Code. Also, as is the case
with the death penalty, the state’s power to act with regard
to abortion has been limited by decisions of the United States
Supreme Court. However, with regard to abortion, the de-
cisions of the Supreme Court provide much more definite
guidelines than is the case with capital punishment.

The following sections are, of course, based largely on the
decisions of the United States Supreme Court in Roe v. Wade,
410 U.S. 113, 93 S.Ct. 705, 85 L.Ed.2d 147 (1973) and Doe v.
Bolton, 410 U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201 (1973). By
these decisions the Supreme Court has narrowly confined the
power of a state to prohibit and regulate abortions. The fol-
lowing provisions are designed to meet the requirements of
those decisions,

Roe v. Wade indicated that a state cannot go very far in re-
stricting abortions. The broad outlines of that decision can be
summarized as follows:

1. The right to privacy, though not explicitly mentioned
in the Constitution, is protected by the Due Process Clause of
the Pourteenth Amendment. This right is broad enough to
encompass a woman’s decision whether or not to terminate
her pregnancy. The right to an abortion is “fundamental”
and therefore can be regulated only on the basis of a “com-
pelling®” state interest. '

2. The states have two “important and legitimate” inter-
ests here: (1) protecting maternal health, and (2) protecting
the life (or potential life) of the fetus. But neither interest
can be considered “compelling” throughout the entire preg-
nancy. Each matures along with the unborn child. The in-
terests are separate and distinet. Each grows as the woman
approaches term and, at a point during pregnancy, each be-
comes “compelling.”

3. During the first trimester of pregnancy, neither in-
terest is sufficiently compelling to justify amy interference
with the decision of the woman and her physician. The Court
cites medical data indicating that mortality rates for women
undergoing early abortions, where abortion is legal, “‘appear
to be as low as or lower than the rates for normal childbirth.”
Thus, the state’s interest in protecting maternal health is not
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compelling during the first trimester. Since the interest in
protecting the fetus is not yat compelling either, during the
first trimester the state can neither prohibit an abortion nor
regulate the conditions under which one is performed., The
most a state can require is that abortions during this period
be performed following consultation with an attending phy-
gician, i. e, a person to practice medicine and surgery or
osteopathic medicine and surgery., The presumption is that
the physician will take proper care of the woman so that no
compelling interest of the state will arise which calls for any
other regulation. The state cannot even require that abor-
tions during this period be performed in a licensed hospital
or in any hospital because abortions during this period can be
performed safely elsewhere,

4, 'In the second trimester, the interest in protecting the
fetus remains less than compelling, and the decision of the
woman and her physician to permit an abortion thus continues
to control. However, at this point the health risks of abortion
begin to -exceed thase of childbirth (this is when the “salting
out” procedure, which can be dangerous, is used). “It fol-
lows that, from and after this point, a State may regulate
the abortion procedure to the extent that the regulation rea~
sonably relates to the preservation and protection of maternal
health.” 92 S.Ct. at 732. However, abortion may not be
prohibited during the second trimester,

5. At the point at which the fetus becomes viable, which
the court says is somewhere between the 24th and 28th weeks
of pregnancy, the interest in protecting the fetus becomes
compelling, Therefore, from that point the state can prohibit
abortions except (and this limitation is apparently also a con-
stitutional command) when necessary to protect maternal “life
or health.” Thus Missouri’s present abortion statute would
be unconstitutional even as to the final trimester since it per-
mits abortion only for the purpose of saving the mother's life.
“Health” apparently will be defined broadly as Chief Justice
Burger, concurring stated: *I agree that . . . the abor-
tion statutes of Georgia and Texas impermissibly limit the
performance of abortions necessary to protect the health of
pregnant women, using the term health in its broadest medi-
cal context. See United States v. Vuitch, 402 U.8. 62, T1-72
(1971).” 93 8.Ct. at 755.

The following proposal permits such regulation of abortion
as can be done consistent with the decisions of the United
States Supreme Court.

The sections are numbered to indicate the appropriate lo-
cation should they be later added to the Code,
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13.080 Abortion definitions

(1) “Abortion” means the termination of human pregnancy
for purposes other than delivery of a viable fetus.

(2) “Physician” means a person licensed to practice medicine
and surgery or osteopathic medicine and surgery in this State as
provided in Chapter 334 RSMo.

(3) “Hospital” means a hospital licensed as provided in Chap-
ter 197 RSMo which meets standards of the Division of Health
designed to promote safe abortions and to provide adequate care
required by complications or emergencies.

(4) “First trimester of pregnancy” means the first thirteen
weeks of a pregnancy.

(5) “Second trimester of pregnancy” means that portion of
a pregnancy following the thirteenth week and preceding the
twenty-fourth week of pregnancy.

(6) “Third trimester of pregnancy” means that portion of a
pregnancy after the twenty-third week of pregnancy and includes
the entire period after the fetus is or may be viable.

(7) “Viable fetus” means a fetus potentially able to live out-
side the mother’s womb, even though artificial aid may be re-
quired.

» Comment

These definitions are, of course, based primarily on the
legislative guidance found in Roe v. Wade and Doe v. Bolton.

13.090  unlawful abortion

(1) A person commits the crime of unlawful abortion if he
uses any instrument or device or prescribes or administers any
medicine, drug or other substance which is likely to produce an
abortion of a pregnant woman, with purpose to produce an abor-
tion; unless the abortion is authorized under the provisions of
Section 13.100.

(2) The defendant shall have the burden of injecting the is-
sue of authorized abortion.

(8) Unlawful abortion is a Class D Felony.

Comment

The penalty for unlawful abortion is approximately the
same as under the present statute, § 559.100 RSMo. The
specific provisions concerning death of the woman have been
omitted consistent with the idea of eliminating special homi-
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cide crimes. If an unlawful abortion results in the death of
the woman, the defendant could be prosecuted for manslangh-
ter under Code § 10.030(1)(a) or .for negligent homicide
under Code § 10.040.

13.100 Authorized abortions
(1) An authorized abortion is an abortion performed by a

physician upon a consenting woman under the following condi-
tions:

(a) When performed upon a woman who is in the first
trimester of pregnancy, the abortion is performed follow-
ing the attending physician’s consultation with the patient
and a determination by the physician, based on his best
clinical judgment after consideration of all factors he deems
pertinent, that an abortion will not subject the woman to
an unreasonable medical risk,

(b) When performed upon a woman who is in the second
trimester of pregnancy, the abortion is performed in a hos-
pital following the attending physician’s consultation with
the patient and a determination by the physician, based on
his best clinical judgment after consideration of all factors
he deems pertinent, that an abortion will not subject the
woman to an unreasonable medical risk.

(¢) When performed upon a woman who is in the third
trimester of pregnancy, the abortion is performed in a tips-
pital following the attending physician’s consultation with
and medical examination of the patient and a determination
by the physician, based on his best medical Judgment that
the abortion is necessary because

(i) the life of the patient would be endangered by
continuance of the pregnancy; or
(ii) the continuance of the pregnancy would sub-

stantially impair the physical or mental health of the
patient.

ABORTION AND RELATED OFFENSES

Comment

Subsection (1) requires that any authorized abortion be per-
formed by a physician on a consenting woman, unless it is
an emergency situation where action needs to be taken im-
mediately to save the life of the woman. See subsection (8).

During the first trimester, there is very'little the state
can do to regulate abortions. Subsection (1)(a) does, in
effect, require that the decision by the physician to perform
an abortion during this period be a sound medical decision.
Regardless of one’s views on the question of legalized abortion,
one of the advantages is that if abortions can be performed
lawfully by physicians, the woman who wants an abortion will
seek legitimate medical assistance and receive sound medical
advice and counseling on the advisability of having ar abor-
tion.

Subsection (1) (b) uses the same standards as subsection (1)
(a) for determining whether an ab01t1on should be performed,
but under this subsection, abortions in the second trimester
must be performed in a hospital. At this point, under the deci-
sions of the United States Supreme Court, there is still no
“compelling” state interest in protecting the fetus that would
permit a different standard to restrict the woman, in consulta-
tion with her physician, from terminating a pregnancy. How-
ever, in the interest of protecting the woman, the state may re-
quire abortions during this period to be performed in a hos-
pital.

Finally in subsection (1)(c) the state’s interest in protect-
ing a viable fetus is recognized. The third trimester is de-
fined as broadly as possible to include any possible viability
situation. Note that under subsection (1)(c) the physician
must not only consult with the patient but must also see that a
medical examination is performed prior to making a determina-
tion of whether there is a need to abort. Subsection (1) (e) (i)
permits abortion during the third trimester if the continuation
of the pregnancy endangers the life of the patient. More im-
portant is subsection (1)(e)(ii) which permits abortions if

{2) Third trimester abortions must, consistent with accepted
medical practice and with the well-being and safety of the pa-
tient, be verformed in a.manner consistent with the preservation :
of any reasonable potential for survival of a viable fetus.

(8) It shall not be a crime for a physician to perform an abor-
tion upon a woman at any stage of pregnancy without complying
with the requirements of Subsection (1) if the physician rea- . . .

. . e . i i rovi ther he lif d
sonably believes that the life of the woman is in imminent danger It is possible to provide other exceptions than the life an

d th is insuffici ti 1 ith a1 health of the woman to the restrictions on abortions in the
and there 18 insufficient time to comply with the requirements - third trimester, The life and health exception is required to
of Subsection (1).

meet the mandates of the Supreme Court. The Code proposal
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continuance of the pregnancy (not events subsequent to birth,
such as having to raise the child) would substantially impair
the physical or mental health of the patient. There must be
a serious health problem that has been or will be created by
the continuation of the pregnancy. Under the court’s deci-
sions, this much protection, but probably not more, can be
provided for the fetus.
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limits abortions to the extent it believes it is constitutionally
permissible, Many persons favor additional exceptions to
abortions during the third trimester. Two quite often urged
are (1) where there is a substantial risk that the child would
be born with a grave physical or mental defect; and (2)
where the pregnancy resulted from rape, incest, or unlawful
intercourse with a girl under the age of 16. While such pro-
visions may be desirable, the Committee was attempting to
draft a statute that would meet constitutional standards and
therefore left the question of additional exceptions ‘to the
judgment of the legislature.

Subsection (2) was included to require that everything
possible, consistent with accepted medical practice and with
the well-being and safety of the patient, must be done to pre-

ABORTION AND RELATED OFFENSES

(a) he knows it to be an abortifacient or something spe-
cially designed to terminate a pregnancy; or

(b) he reasonably believes it will be used as an abortifaci-
ent or to terminate a pregnancy.

(2) Subsection (1) does not apply to any gift, distribution
or sale to a physician or a licensed pharmacist or to an inter-
mediary in a chain of distribution to physicians or pharmacists,
nor to any gift, distribution or sale made upon the prescription
of a physician.

(8) The defendant shall have the burden of injecting the is-
sue of lawful distribution under Subsection (2).

(4) Distributing abortifacients is a Class A Misdemeanor.

serva any reasonable potential for survival of a fetus aborted
in Zi» third trimester to protect the life or health of the
patient. Since the state has a compelling interest in protect-
ing a viable fetus, it should be able to impose a duty on physi-
cians to protect the fetus.

Subsection (3) is necessary to allow for emergency treat-

ment to save the life of the woman., Such treatment would
not be unlawful under the old abortion statute.

13.110 Concealing birth of an infant

(1) A person commits the crime of concealing the birth of an
infant if he conceals the body of a child with the purpose to con-
ceal the fact of its birth or to prevent a defermination of whether
it was a live birth or stillbirth.

(2) Concealing the birth of an infant is a Class D Felony.

Commuant

This is basically a revision of present § 559.170 RSMo,
mother disposing of child to conceal birtk. The Code section
is broader in that it is not limited to the mother but applies to
any person, ‘“Live birth” is defined in § 193.020(4) RSMo
as ““the birth of a child who shows evidence of life (breathing,
action of heart or movement of voluntary muscles) after the
child is entirely outside the mother even though the eord is
uncut and the placenta is still attached.” *“Stillbirth” means
a birth after 20 weeks of pregnancy which is not a live birth,
§ 193.020(7) RSMo.

13.120  Distributing abortifacients ,
(1) A person commits the crime of distributing abortifacients

if he gives, distributes or sells any drug, medicine, or other aborti-

facient or anything specially designed to terminate a pregnancy
and
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Comment

Based on Michigan Revised Criminal Code § 7020 (Final
Draft 1967), this provision is aimed at the abortion facilitator
who supplies drugs or medicine to persons not licensed to
practice medicine or osteopathy or not licensed as a pharma-
cist. Pharmacists could only supply abortifacients to physi-
cians or upon prescription. The language of the Michigan
Draft was adapted from the Illinois Criminal Code, Ch, 38, §
23-9. Cf.§ 568.300 RSMo, entitled “Advertising secret drug”,
which prohibits the advertising, sale or gift of any secret
drug or nostrum purporting tobe for the use of females, which
includes drugs “for the purpose of procuring abortion or
migcarriage.”
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The third subject which should be considered separately is a
separate chapter entitled “Privacy of Communications”. In
general, the sections of this chapter make eavesdropping and
related activities a crime unless done lawfully. Most of the sec-
tions are devoted to the procedures and requirements for law-
ful eavesdropping, i. e., application for and issuance of warrants
to law enforcement officials.

The basic question is whether or not Missouri should permit
its law enforcement officials to wiretap and eavesdrop. If the
decision is that they should be able to do so, then the method of
providing for such lawful eavesdropping is controlled by federal
legislation which sets out specific limitations on authorized eaves-
dropping. The following sections are based on the limitations
of that federal legislation. If the decision is to have authorized
eavesdropping in Missouri, this chapter is consistent with the
restraints that must be comphed with in order to meet federal
standards.

The following is a list of the section headings of this chapter:

Chaptér 23 Privacy of Communications

23.010 Chapter Definitions

23.020 'Eavesdropping

23.030 Installing an Eavesdlopplng Device
23.040 - Tampering With Private Communications
23.050 Mistake as to Legal Authority

[The remainder of the sections deal with warrants for eavesdroppmg]

23.060 Eavesdroppir.g Warrants—In General

23.070° Eavesdropping Warrants—When Issuable

23.080. Eavesdropping Warrants—Application

23.090 Eavesdropping Warrants—Determination of Application

23.100 Eavesdropping Warrants—Contents

23.110 - Eavesdropping Warrants—Manner and Time of Executlon

23.120 Eavesdropping Warrants—Order of Extension

23.130 Eavesdropping Warrants—Pragress Reports and Notice

23.140 = Eavesdropping Warrants—Custody of Wanants, Applications

. and Recordings

23.150 Eavesdropping Warrants—Reports to the Administrative Of-

fice of the United States Courts and the Judicial Confer-
‘ence

23.160 Eavesdropping Warrants—Notice Before Use of Evidence

23.170 - Eavesdropping Warrants—Disclosure and Use of Information

23.180 Eavesdropping Warrants—Motion to Suppress
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Chapter 23
PRIVACY OF COMMUNICATIONS

23.010 Chapter definitions

(1) “Aggrieved person” means a person who was a party to
any intercepted communication or a person against whom the
interception was directed.

(2) “Applicant” means a circuit attorney, a prosecuting attor-
ney or the attorney general of this State. If a circuit attorney,
a prosecuting attorney or the attorney general is absent from his
jurisdiction or disabled, the term “applicant” means that person
designated to act for him and perform his official function in
and during his absence or disability.

(3) “Designated offense” means a felony involving murder,
kidnapping, gambling, robbery; bribery, stealing by coercion,
narcotic drugs, or other felony dangerous fo life, limb or prop-
erty, or any conspiracy to commit any of the foregoing felonies.

(4) “Eavesdrop” means to purposely overhear, record, amplify
or transmit any part of the discourse of others who are in a pri-
vate place, without the consent of at least one of the persons
engaged in the discourse. “Eavesdrop” does not include

{2) the normal overhearing of messages through a reg-
ularly installed instrument on a telephone party line or on
an extension, or

(b) interception by the telephone company or subscriber
incident to enforcement of regulations limiting use of fa-
cilities or to other normal operation and use.

(5) “Eavesdropping warrant” means an order of a judge au-
thorizing or approving eavesdropping.

(6) “Exigent circumstances” means conditions requiring the
preservation of secrecy, and whereby theve is a reasonable like-
lihood that a continuing investigation would be thwarted by
alerting any of the persons subject to observation to the fact
that such observation had occurred.

(7) “Intercepted communication” means any part of the pri-
vate discourse of others which was purposely overheard, record-
ed, amplified or transmitted by a person, without the consent of
at least one of the persons engaged in the discourse. This in-
cludes any information concerning the identity of the persons’
engaged in the discourse.
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(8) “Judge”, except as otherwise provided herein, means any
circuit judge of the judicial circuit of this State in which the
eavesdropping warrant is to be executed.

(9) “Law enforcement officer” means any public servant who
is impowered by law to conduct an investigation of or to make an
arrest for a designated offense, and any attorney authorized by
law to prosecute or participate in the prosecution of a designated
offense,

(10) “Private place” means a place where one may reascnably
expect to he safe from casual or hostile intrusion or observation,
but does not include a place to which the public or a substantial
group of the public has access.

(11) “Unlawfully” means not specifically authorized pursuant
to the provisions of this Chapter.

Commejit

This section contains the basic terms used in defining the
substantive offenses in this Chapter and in the issuance of
eavesdropping warrants. Subsections (1), (2), (3), (5), (6),
(7), (8) and (9) are used in the warrant sections and are
discussed in the comments at the end of those sections,

Subsections (4), (10) and (11) deal with the substantive
offenses and are based on Michigan Revised Criminal Code
(Final Draft 1967) and New - York Revised Penal Law
(1967). Subsection (4) defines ‘‘eavesdrop’” as to purposely
overhear; record; amplify or transmit discourse of others who
are in a private place without the consent of at least one of
the parties. This is in order to allow a person to record
conversations in which he is one of the conversing parties,
such as incoming threats or obscene phone calls, It also
makes it legitimate to maintain records for business purposes.
The second sentence of the subsection makes it clear that inci-
dental party line or extension interruption is not covered by
“eavesdrop.” However, such conduct would be covered if done
to purposely overhear; ete. as such conduct is not part of the
normal overhearing of messages. Also exempted is intercep-
tion by the telephone company or subscriber in circumstances
set forth in subsection (4)(b). The telephone company may
enforce regulations concerning the normal operation and use of
telephones, and the individual subseriber may monitor the use
of his own line for the purpose, e. g., of determining whether
forbiddsn toll calls are being made. A wiretap by a subseriber
would not, however, be lawful if done for such a purpose as
securing evidence against a spouse or employee,

Subsection (10) ‘defines “private place” as a place where
one may reasonably expeet to be. safe from casual or hostile
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intrusion or observation, as long as the public or a substantial
group of the puklic has no access to the place in question.
This is meant to include all places where a person would rea-
sonably expect privacy; except that a highway or open land, or
a store or other place where people congregate, does not be-
come a “private place” for purposes of this section merely
because an individual believes himself to be alone there.

The termn “unlawfully” in subsection (11) is designed to
function in the definitions of the substantive offenses of this
chapter. As such, it has the specific meaning of not being
authorized by the provisions of this Chapter authorizing
eavesdropping. As discussed in the comments to those sec-
tions, the Omnibus Crime Control and Safe Streets Act of
1968 requires states to pass very detailed and complete author-
izations for wiretapping, in order not to violate federal erimi-
nal laws.

23.020 Eavesdropping

(1) A person commits the crime of eavesdropping if he uses
any device to unlawfully eavesdrop, whether or not he is present
at the time,

(2) Eavesdropping is a Class D Felony.

Comment

This section makes it a crime to use any device to unlaw-
fully eavesdrop, whether or not the actor is present at the
time. An essential requirement of the section is the use of a
device and the use of anything other than natural hearing is
the gist of the offense. The device must be used to eavesdrop,
which as defined in Code § 23.010(4) requires purposely over-
hearing, recording, etc. Mere overhearing of a conversation,
without the use of some device, is not an offense under this
section.

The person or persons who are the victims of the eavesdrop-
ping must be in a private place as required by the definition
in Code § 28.010(4).  However, the actor’s presence at the
time of the eavesdropping is not required. Thus, concealing
a tape recorder in a private place and recording a conversation
there is eavesdropping under this section. This eliminates
the need to distinguish a category of trespassing for the pur-
pose of eavesdropping. The overhearing, recording, ete. is
the essential aspect of the offense, and liability should not be
predicated on the geographic location of the actor at the time
of the offense.

Finally, the person must be using the device to unlawfully
eavesdrcep, This will exempt law enforcement officers acting
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with authorization of law as provided in the subsequent sec-
tions of this chapter.

23.030 Installing an eavesdropping device

(1) A person commits the crime of installing an eavesdrop-

ping device if, unlawfully, he knowingly installs or places a de-
vice to be used for eavesdropping.

(2) Installing an eavesdropping device is a Class A Misdemean-
or.

Comment

This section covers the preparatory act of knowingly install-
ing a device to be used for eavesdropping.. As with the sub-
stantive offense of eavesdropping, there is the requirement
that the person act unlawfully; thus a law enforcement offi-
cer acting pursuant to authorization of this chapter will also
not be liable under this section.

The section covers conduct which may also be covered under
the attempt section of the inchoate offenses, see Code § 9.010.
However, the type of conduet proseribed here is of a specific
nature and should be a distinet offense.

23.040 Tampering with private communications

(1) A person commits the crime of tampering with private
communications when without authority of law and

(a) knowing that he does not have the consent of the
sender or receiver, he opens or reads a sealed letter or other
sealed private communication; or

(b) knowing that a sealed letter or other sealed private
communication has been opened or read in violation of Sub-
section (1) (a), he divulges without the consent of the send-
er or receiver, the contents of such letter of communication,
in whole or in part, or a resume of any portion of the con-

tents thereof; or

{c) being an employee, officer or representative of a tel-
ephone or telegraph company, he knowingly divulges to an-
other person the contents or nature of a telephonic or tele-
graphic communication without the consent of the sender
or receiver,

(2) Tampering with private communications is a Class A

‘Vhsdemeanm
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Comment

This section is based on New York Revised Penal Law §
250.256. The Model Penal Code and Kansas Criminal Code
contain similar provisions. TUnder present Missouri law, §
560.360 RSMo, it is a misdemeanor to wilfully open or read, or
cause to be read, any sealed letter not addressed to oneself
without the consent of the writer or the addressee. § 560.365
RSMo makes it a misdemeanor for a person to publish all or
any part of a letter not addressed to himself, without authority
from the writer or addresgee. § 560.370 RSMo limits prosecu-
tions under the above sections to acts not punishable under the
laws of the United States. Under § 560.375 RSMo it is a mis-
demeanor for an agent of a telegraph company to divulge the
contents of any message to any person other than the one to
whom it is addressed, or to wilfully refuse or neglect to deliver
a message, or to knowingly transmit a false message with in-
tention to injure. § 392.170 RSMo provides civil remedies
for the negligent handling of messages. The proposed section
preserves the basic existing Missouri law concerning inter-
cepting and divulging private communications.

23.050 Mistake as to legal authority

(1) It is a defense to a prosecution under Sections 23.020,
23.030 and 23.040 that the actor reasonably believed he was au-
thorized by law to engage in the conduct.

(2) The defendant shall have the burden of injecting the is-
sue of reasonable belief of authority.

Comment

Since there will be times when eavesdropping and tampering
with private communications will be lawful, this section gives
a limited defense to persons who mistakenly believe they are
authorized by law. The mistake must not only be honest,
it must also be reasonable,

Introductory Comment

The remaining sections of this chapter deal with warrants
for eavesdropping. The comments are at the end of the
chapter,

23.060 Eavesdropping warrants—in general
(1) Under circumstances prescribed in this Chapter, a judge

may issue an eavesdropping warrant upon ex parte application -

of an applicant who is authorized by law to investigate, prose-
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cute or participate in the prosecution of the particular designated
offense which is the subject of the application.

(2) No eavesdropping warrant may authorize or approve the
interception of any communication for any period longer than
is necessary to achieve the objective of the information, or in
any event longer than thirty days.

23.070 Eavesdropping warrants—when issuable
An eavesdropping warrant may issue only

(1) upon an appropriate application made in conformity with
this Chapter; and

(2) upon probable cause to believe that a particularly described
person is committing, has committed or is about to commit a
particular designated offense; and

(8) upon probable cause to believe that particular communi-
cations concerning such offense will be obtained through eaves-
dropping; and

(4) upon a showing that normal investigative procedures have
been tried and have failed, or reasonably appear to be unlikely
to. succeed if tried, or to be too dangerous to employ; and

(5) upon probable cause to believe that the facilities from

» which, or the place where, the communications are to be inter-

cepted, are being used, or are about to be used, in connection with

the commission of such offense, or are leased to, listed in the
name of, or commonly used by such person.

23.080 Eavesdropping warrants—application

(1) An ex parte application for an eavesdropping warrant
must be made to a judge in writing, and must be subsecribed and
sworn to by an applicant,

(2) The application must contain

(2) the identity of the applicant and a statement of the
applicant’s authority to make such an application; and

(b) a full and complete statement of the facts and cir-
cumstances relied upon by the applicant to justify his be-
lief that an eavesdropping warrant should be issued, includ-
ing

(i) a statement of facts establishing probable cause
to believe that a particular designated offense has been,
is being, or is about to be committed,
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(ii) a particular description of the nature and lo-
cation of the facilities from which or the place where
the communications is to be intercepted,

(iii) a particular description of the type of communi-
cations sought to be intercepted, and

(iv) the identity of the person, if known, committing
such designated offense and whose communications are
to be intercepted; and

(¢) -a statement that such communications are not other-
wise legally privileged; and

(d) a full and complete statement of facts establishing
that normal investigative procedures have been tried and
have failed to reasonably appear to be unlikely to succeed
if tried or to be too dangerous to employ, to obtain the evi-
dence sought; and

(e) a statement of the period of time for which the eaves-
dropping is required to be maintained. If the nature of the
investigation is such that the authorization for eavesdrop-
ping should not automatically terminate when the described
type of communication has been first obtained, the state-

- ment must contain a particular description of facts estab-
lishing probable cause to believe that additional communi-
cations of the same type will occur thereafter; and

(f) a full and complete statement of the facts concern-
ing all previous applications, known to the applicant, for an
eavesdropping warrant involving any of the same persons,
facilities .or places specified in the application, and the ac-
tion taken by the judge on each such applicaticn.

(3) Allegations of fact in the application may be based either

- upon the personai knowledge of the applicant or upon informa-

tion and belief. If the applicant personally knows the facts al-
leged, it must be so stated. If the facts stated in the applica-
tion are derived in whole or in part from statements of persons
other than the applicant, the sources of such facts must be ei-
ther disclosed or described, and the application must contain
facts establishing the existence and reliability of the informants
or the reliability of the information supplied by them. The ap-
plication must also state, so far as possible, the basis of the in-
formant’s knowledge or belief. Affidavits of persons other than
the applicant may be submitted in conjunction with the appli-
cation if they tend to support any fact or conclusion alleged there-
in. Such accompanying affidavits may be based either on per-
sonal knowledge of the affiant, or information and belief w1th
the source thereof and the reason therefor specified.
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23.090 Eavesdropping warrants—determination of applica-
tion

(1) If the application conforms to Section 23.080, the judge
may require the applicant to furnish additional testimony or
documentary evidence in support of the application. He may
examine under oath, any person for the purpose of determining
whether grounds exist for the issuance of the warrant pursu-
ant to Section 23.070. Any such examination must be either re-
corded or summarized in writing.

(2) If the judge determines on the basis of the facts submit-
ted by the applicant that grounds exist for the issuance of an
eavesdropping warrant pursuant to Section 23.070, the judge
may grant the application and issue an eavesdropping warrant,
in accordance with Section 23.100.

(3) If the application does not conform to Section 23.080,
or if the judge is not satisfied that grounds exist for the issuance
of an eavesdropping warrant, the application must be denied.

23.100 Eavesdropping warrant—contents
An eavesdropping warrant must contain

(1) the name of the applicant, date of issuance, and the sub-
,scription and title of the issuing judge; and

(2) the identity of the person, if known, whose communica-
tions are to be intercepted; and

(3) the nature and location of the communications facilities
as to Wthh or the place where, authority to intercept is granted;
and

(4) a particular description of the type of communications
sought to be intercepted, and a statement of the particular des-
ignated offense to which it relates; and

() the identity. of the enforcement agency authorized to in-
tercept the communications; and

(6) the period of time during which such interception is au-
thorized, including a statement as to whether or not the inter-
ception shall automatically terminate when the described com-
munication has been first obtained; and '

(7) a provision that the authorization to intercept shail be
executed as soon as practicable, shall be conducted in such a
way as to minimize the interception of communications not oth-
erwise subject to eavesdropping under this Chapter, and must
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terminate upon attainment of the authorized objective, or in
any event in thirty days; and

(8) if it is necessary to make secret entry upon a private
place to install an eavesdropping device, an express authoriza-
tion to make such entry.

23.110 Eavesdropping warrants—manner and time of exe-
cution
(1) An eavesdropping warrant must be executed according
to its terms by a law enforcement officer who is a member of
the law enforcement agency authorized in the warrant to inter-
cept the communications.

(2) Upon termination of the authorization in the warrant,
eavesdropping must cease and any device installed for such pur-
poses must be removed or permanently inactivated as soon as
practicable. Entry upon a private place for the removal or
permanent inactivation of such device is deemed to be authorized
by the warrant. :

(3) The contents of any communication intercepted by any
means authorized by this Chapter must, if possible, be recorded
on tape or wire or other comparable device. The recording of
the contents of any such communication must be done in such
a way as will protect the recording from editing or other altera-
tions. .

23.120 Eavesdropping warrants—order of extension
At any time prior to the expiration of an eavesdropping war-
rant, the applicant may apply to the issuing judge, or, if he is
unavailable, to another judge, for an order of extension. The
period of extension shall be no longer than the judge deems
necessary to achieve the purposes for which it was granted and
in no event longer than thirty days. The application for an or-
der of extension must conform in all respects to the provisions of
Section 23.080 and, in addition, must contain a statement set-
ting forth the results thus far obtained from the interception,
or a reasonable explanation of the failure to obtain such resuits.
The provisions of Sections 23.070 and 23.090 are applicable in
the determination of such application. The order of extension
must conform in all respects to the provisions of Section 23.100.
In the execution of such order of extension, the provisions of
Section 23.110 are applicable.
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23.130 Eavesdropping warrants—progress reports and no-
tice

(1) An eavesdropping warrant may require reports to be
made to the issuing judge showing what progress has been made
toward achieving the authorized objective and the need for con-
tinued eavesdropyping.  Such reports shall be made at such in-
tervals as the judge may require.

(2) Immediately upon the expiration of the period of an eaves-
dropping warrant, the recordings of communications made puxr-
suant to Subsection (3) of Section 23.110 must be made avail-
able to the issuing judge and sealed under his directions.

(3) Within a reasonable time, but in no case later than ninety
days after termination of an eavesdropping warrant, or expira-
tion of an extension order; except as otherwise provided in Sub-
section (4) of thig Section, written notice of the fact and date
of the issuance of the eavesdropping warrant, and of the period
of authorized eavesdroprixng, and of the fact that during such
period communications ..ére or were not intercepted, must be
personally served upon the person named in the warrant and
such other parties to the communications as the judge may de-
termine in his discretion is in the interest of justice. The judge,
upon the filing of a motion by any person served with such no-

tice, may in his discretion make available to such person or his

counsel for inspection such portions of the intercepted communi-
cations applications and warrants as the judge determines to
be in the interest of justice.

(4) On a showing of exigent circumstances to the issuing
judge; the service of the notice required by Subsection (3) of
this Section may be postponed by an order of the judge for a
reasonable period of time. Renewal of an order of postponement
may be obtained on a new showing of exigent circumstances.

23.140 Eavesdropping warrants—custcdy of warrants, appli-
cations and recordings

(1) Applications made and warrants issued under this Chap-
ter shall be sealed by the judge. Any eavesdropping warrant,
together with a copy of papers upon which the application is
based, shall be delivered to and retained by the applicant as au-
thority for the eavesdropping authorized therein. A.copy of
such eavesdropping warrant, together with all the original papers
upon which #lie gpplication was based, must be retained by the
judge issuing the aame, and, in the event of the denial of an ap-
plication for such an eavesdropping warrant, a copy of the papers
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upon which the application was based must be retained by the
judge denying the same. Such applications and warrants may
be disclosed only upon a showing of good cause before a court
and may not be destroyed except on order of the issuing or de-
nying judge, and in any event must be kept for ten years.

(2) Custody of the recordings made pursuant to Subsection
(8) of Section 23.110 may be wherever the judge orders. They
may not be destroyed except upon an order of the judge who is-
sued the watrant and in any event must be kept for ten years.
Duplicate recordings may be made for use or disclosure pursuant
to the provisions of Subsections (1) and (2) of Section 23.170.

23.150 Eavesdropping warrants—reports to the administra-
tive office of the Unifed States courts and the ju-
dicial conference

(1) Within thirty days after the termination of an eavesdrop-
ping warrant or the expiration of an extension order, the issuing
or denying judge must submit such report to the administrative
office of the United States courts as is required by federal law,
18 U.S.C. § 2519(1). A duplicate copy of such report must be
forwarded to the judicial conference.

(2) In January of each year, the attorney general and each
prosecuting and circuit attorney of the State must submit such
report to the administrative office of the.United States courts
as is required by federal law, 18 U.S.C. § 2519(2). A duplicate
copy of such report must be forwarded to the judicial conference.

23.160 Eavesdropping warrants—notice before use of evi-
dence

The contents of any intercepted communication, or evidence
derived therefrom, may not be received in evidence or otherwise
disclosed upon a trial of a defendant unless the State, not less
than ten days before the commencement of the trial, furnish the
defendant with a copy of. the eavesdropping warrant, and accom-
panying application, under which interception was authorized
or approved. This ten day period may be waived by the trial
court if it finds that it was not possible to furnish the defend-
ant with such papers ten days before the trial and that the de-
fendant wiil not be prejudiced by the delay in receiving such
papers,
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23.170 Eavesdropping warrants—disclosure and use of in-
formation

(1) Any law enforcement officer who, by any means authorized
by this Chapter, has obtained knowledge of the contents of any
intercepted communication, or evidence derived therefrom, may
disclose such contents to another law enforcement officer to the
extent that such disclosure is appropriate to the proper perform-
ance of the official duties of tlie officer making or receiving the
disclosure.

(2) Any law enforcement officer who, by any means author-
ized by this Chapter, has obtained knowledge of the contents of
any intercepted communication, or evidence derived therefrom,
may use such contents to the extent such use is appropriate to
the proper performance of his official duties.

(3) Any person who has received, by any means authorized
by this Chapter, any information concerning a communication,
or evidence derived therefrom, intercepted in accordance with
the provisions of this Chapter, may disclose the contents of that
communication or such derivative evidence while giving testi-
mony under oath in any criminal proceeding in any court or in
any grand jury proceeding; provided, however, that the pres-
ence of the seal provided for by Subsection (2) of Section 28,130,
or a satisfactory explanation of the absence thereof, shall be a

» prerequisite for “+z use or disclosure of the contents of any com-
munication or :vidence derived therefrom.

(4) When a law enforcement officer, while engaged in inter-
cepting communications in the manner authorized by this Chap-
ter, intercepts a communication which was not otherwise sought
and which constitutes evidence of any offense that has been,
is being or is about to be committed, the contents of such com-
munications, and evidence derived therefrom, may be disclosed
or used as provided in Subsections (1) and (2) of this Section.
Such contents and any evidence derived therefrom may be used
under Subsection (3) of this Section when a judge amends the
eavesdropping warrant to include such contents. The applica-
tion for such amendment must be made by the applicant as soon
as practicable. If the judge finds that such contents were oth-
erwise intercepted in accordance with the provisions of this Chap-
ter, he may grant the application.

23.180‘ Eavesdropping warrants—motion to suppress
(1) Any aggrieved person in any trial, hearing or proceed-
ing in or before any court, department, officer, agency, regula-
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tory body or other authldrity of this State, may move to suppress
the contents of any intercepted discourse, or evidence derived
therefrom, on the grounds that

(a) the communication was unlawfully intercepted; or

(b) the order of authorization or approval under which
it was intercepted is insufficient on its face; or

(¢) the interception was not made in conformity with the
order of authorization or approval.

(2) Such motion shall be made before the trial, hearing or
proceeding unless there was no opportunity to make such mo-
tion or the person was not aware of the grounds of the motion.
If the motion is granted, the contents of the intercepted dis-
course; or evidence derived therefrom, shall be treated as hav-
ing been obtained in violation of this Chapter. The judge, up-
on the filing of such motion of the aggrieved person, may in
his discretion make available to the aggrieved person or his
counsel for inspection such portions of the intercepted discourse
or evidence derived therefrom as the judge determines to be in
the interests of justice.

Commént

These lengthy sections set out the procedure which must
be followed in order to obtain a valid eavesdropping warrant.
They are in conformity with the requirements set forth in
the Omnibus Crime Control and Safe Streets Act of 1968,
18 U.S.C.A. §§ 2510-2520, and are based.on the New York
Criminal Procedure Law, Article 700 (1969).

Eavesdropping covers, rotghly, two kinds of activity: (1)
wiretapping and (2) overhearing or recording of a conversa-
tion by use of a device, commonly referred to as “bugging.”
Wiretapping was made a federal crime (Federal Communi-
cations Act § 605, 47 U.S.C.A. § 605 (1934)) whether per-
formed by state or by federal agents. Weiss v, United States,
308 U.S. 321, 60 S.Ct. 269, 84 L.Ed. 298 {1%39) made it
clear that § 605 of the Federal Communications Act prohibited
interception and divulgence of intrastate as well as interstate
communications,

Until 1968 there was no federal statute covering the “bug-
ging” aspect of eavesdropping. In June of 1967, the United
States Supreme Court declared a New York statute authoriz-
ing ‘“bugging’ to'be invalid as violative of the Fourth and
Fourteenth Amendments, Berger v. New York, 388 U.S, 41,
87 S.Ct. 1873, 18 L.Ed.2d 1040 (1967). A few months later,
however, the Court indicated in Katz v. United States, 389 U.S.
347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967) that it would be
pqssible to have a statute authorizing bugging that would
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meet federal constitutional standards. In the following year,
the Supreme Court imposed the exclusionary rule on' the
states’ use of wiretap evidence, Lee v. Florida, 392 U.S. 378,
88 S8.Ct. 2096, 20 1.Ed.2d 1166 (1968).

Tn that same year, Congress passed the Omnibus Crime Con-
trol and Safe Streets Act of 1968 (hereafter referred to as the
Act) which makes it a federal offense to wiretap or bug unless
authorization is obtained pursuant to provisions of the Act.
The Act also exempted state eavesdropping activity (wiretap

and bugging) from the operation of the federal penal provi- -

sions, and abated the operation of the exclusionary rule in a
state court with respect to evidence so obtained, provided that
the state establishes statutory procedures for obtaining judi-
cial eavesdropping warrants conforming to the very detailed
requirements and restrictions contained in the Act.

The effect of the Act on Missouri and on all states is direct.
Qection 2511 of the Act makes eavesdropping by any person
a crime “except as otherwise specifically provided in ‘this
chapter.” Section 2516 states: ] ‘

“(2) The principal prosecuting attorney of any State,
or principal prosecuting attorney of any political subdivi-
sion thereof, if such attorney is authorized by a statute

" of that State to make application to a State court judge
of competent jurisdiction for an order authorizing or
approving the interception of wire or oral communica-
tions, may apply to such judge for, and such judge may
grant in conformity with § 2518 of this .chapter and
with the applicable State statute an order authorizing
or approving the interception of wire or oral communi-
cations by investigative or law enforcement officers
having responsibility for the investigation of the offense
as to which the application is made, when such intercep-
tion may provide or has provided evidence of the commis-
sion of the offense of murder, kidnapping, gambling,
robbery, bribery, extortion, or dealing in narcotic drugs,
marihuana or other dangerous drugs, or other erime
dangerous to life, limb or property and punishable by im-
prisonment for more than one year, designated in any
applicable State statute authorizing such interception, or
any conspiracy to commit any of the foregoing offenses.”

Section 2518 se* nut the detailed requirements for obtaining -

an eavesdroppin,; order. The Code sections, based on the
New York Criminal Procedure Law, follow the Act's re-
quirements.’

Two things ave clear, If Missouri is to allow any eaves-
dropping (1) there must be a statute authorizing the eaves-
dropping; there is no legal alternative procedure, Any wire-
tapping or bugging by state officia]s that has occurred in
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Missouri since passage of the Act in 1968 has been in viola-
tion of federal penal law; and (2) the authorizing statute
must satisfy not. only federal constitutional standards, but
algo the federal statutory standards of §§ 2517, 2518 and 2515
of the Act. The Code statute meets these requirements.

Briefly, the Code requires an application by a circuit or
prosecuting attorney or the State attorney general, to the cir-
cuit court of the circuit in which the warrant is to be executed,
for an eavesdropping warrant of no longer than 30 days dura-
tion, which may be extended for an additional 30 days. The
warrant may be issued only upon probable cause to believe
that one of a specific list of felonies has been, is being or
is about to be committed. Great specificity is demanded in the
application and in the warrant itself. There are various
safeguard requirements of notice and reporting, a notice re-
quirement before anything intercepted can be used in evi-
dence, and regulation of disclosure of information lawfully
obtained through an eavesdropping warrant.
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