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Compelled 
Interviews 

of Public 
Employees 

By 
KIMBERLY A. 

CRAWFORD, J.D. 

P ublic employers sometimes 
find themselves between 
the proverbial rock and 

hard place. Like all employers, they 
want to ensure the honesty and in
tegrity of their employees. Howev
er, unlike employers in private in
dustry, public employers are 
"government actors" for purposes of 
the Constitution, I and therefore, are 
required to abide by constitutional 
dictates when dealing with their 
employees. 

The dilemma becomes clearly 
evident when law enforcement ad
ministrators attempt to question 
employees about possible criminal 
behavior. These employers have an 
understandable interest in demand
ing answers from employees if the 
subject of the interview impacts on 
the employees' fitness for duty, in
tegrity, or judgment. However, as 
government actors, public employ
ers must be concerned with the em
ployees' fifth amendment due pro
cess protection and the privilege 
against self-incrimination.2 

This article reviews3 the U.S. 
Supreme Court's efforts to resolve 

this dilemma in Garrity v. New Jer
sey.4 It also discusses the lower 
courts' handling of related issues. 

Compelled Statements in 
Criminal Prosecutions 

In Garrity, a representative of 
the New Jersey Attorney General's 
office interviewed several police of
ficers regarding their roles in a traf
fic ticket "fixing" scheme. Prior to 
being interviewed, the representa
tive advised the officers that 1) any
thing they said could be used against 

them in State criminal proceedings, 
2) they had the right to refuse to 
answer if to do so would incriminate 
them, and 3) the failure to answer 
the questions would subject them 
to removal from office.5 In other 
words, the officers involved in 
the scheme were put in the posi
tion of either answering the ques
tions and _SUbjecting themselves to 
possible criminal prosecution, or re
fusing to answer the questions and 
facing dismissal from the police 
force. 



Confronted with these warn
ings, several officers provided the 
requested information. This infor
mation was later used against the 
officers in a criminal prosecution, 
which resulted in their conviction 
for conspiracy to violate the admin
istration of traffic laws. On appeal, 
the officers argued that in light of 
the warnings administered prior to 
each interview, the information 
provided was "involuntary," and the 
use of that information in court 
violated their fifth amendment 
privilege against compelled 
self-incrimination.6 

On review, the Supreme Court 
agreed with the officers and found 
that the information provided by 
them was coerced by the threat of 
losing their jobs. Because police of
ficers, like other members of the 
body politic, "are not relegated to a 
watered-down version of constitu
tional rights,"7 the coercion ren
dered the officers' statements inad
missible under the 5th and 14th 
amendments8 to the Constitution. 

Employer Prerogatives 
It is important for public em

ployers to understand the proscrip
tion in Garrity. In essence, state
ments obtained from employees 
who are forced to choose between 
answering questions that may be in
criminating and continued employ
ment cannot be used against those 
employees in subsequent criminal 
proceedings. ' 

Equally important, public em
ployers must understand what the 
decision in Garrity permits. That is, 
employees may be compelled to an
swer questions related to their em-

" ... employees may be 
compelled to answer 

questions related to their 
employment or face 

dismissal if ... they are not 
being compelled to 

incriminate themselves. 

ployment or face dismissal if, by 
doing so, they are not being com
pelled to incrirr.inate themselves. 

Obviously, if the matter under 
investigation is simply administra
tive and holds no possibility of 
criminal prosecution, the employ
ees' constitutional protection 
against self-incrimination would 
not be jeopardized by the compul
sion to answer job-related ques
tions.9 However, if the conduct be
ing reviewed could result in 
criminal, as well as administrative, 
sanctions, public employers are 
forced to choose between preserv
ing employees' statements for later 
use in criminal court by avoiding 
compulsion during interviews or 
compelling interviews for disciplin
ary purposes and thereby immuniz
ing employees' statements. 

Immunization of Compelled 
Statements 

If public employers interested 
in pursuing administrative sanc-

" Special Agent Crawford is a legal 
instructor at the FBI Academy. 

tions decide to compel employees to 
respond to job-related questions, 
then steps should be taken to assure 
employees that their statements will 
not be used against them in any 
subsequent criminal prosecution. 10 

Such assurance commonly takes the 
form of a grant of immunity. 

Grants of immunity fall into one 
of two categories-"use" immunity 
or "transactional" immunity. Use 
immunity guarantees employees 
that neither their statements nor ev
idence derived therefrom can be 
used against them in criminal court. 
Transactional immunity, however, 
goes much further and exempts em
ployees from prosecution for mat
ters discussed during a compelled 
interview. 

Neither use nor transactional 
immunity makes interviews any 
less compelled or employees' state
ments any more voluntary, but im
munity does assure employees that 
their statements cannot be used to 
convict them. Because employees 
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granted immunity are not being 
forced to "incriminate" themselves 
during compelled interviews, the 
employees' fifth amendment pro
tection against self-incrimination is 
not an issue. 

Most Federal and State courts 
agree that use immunity is constitu
tionally sufficient to satisfy the re
quirements of Garrity. I I If employ
ees' statements are coerced as a 
result of a compelled interview, 
then the fifth amendment protec
tions can be satisfied by the promise 
not to use those statements in subse
quent criminal proceedings. In most 
jurisdictions,12 transactional immu
nity is not required, and employees 
can still be prosecuted for criminal 
conduct discussed during com
pelled interviews, as long as neither 
the employees' compelled state
ments nor any derivative evidence is 
part of the government's case. 

Public employers should 
keep in mind that use immu
nity in the compelled inter
view situation is automat
ic.13 Regar'dless of whether 
the employer promises use 
immunity, the Garrity de
cision mandates that the 
statements obtained from 
those employees cannot be 
used in any subsequent 
criminal proceeding if they 
are compelled to answer questions 
under the threat of dismissal. 

Because use immunity is auto
matic when statements are com
pelled, employers do not further 
jeopardize subsequent prosecution 
by expressly proffering immunity. 
Moreover, employers that expressly 
grant use immunity create a better 
record on which to support the dis-

missal of employees who thereafter 
fail to answer employment-related 
questions. 14 

Discipline Based On Employee 
Responses 

Whether discipline is a viable 
option for public employers de
pends on the employees' responses, 
which generally fall into three cate
gories. First, when advised that 
statements could be used against 
them in a criminal prosecution and 
asked to waive their right to remain 
silent, employees may instead elect 
to invoke their fifth amendment 
privilege. Second, employees who 
are properly compelled to answer 
work-related questions may never
theless refuse. Third, employees 
may choose to respond to questions 
during a compelled or voluntary 
interview. 

It has long been held that em
ployees who fall into the first cate
gory because of their failure to 
waive their fifth amendment privi
lege muy not be fired. In Gardner v. 
Broderick,15 a police officer, called 
to testify before a grand jury investi
gating police corruption, was ad
vised that under the State constitu
tion and city charter, he was 
required to waive his fifth amend-

ment protections. When the officer 
refused to sign the waiver, he was 
fired. The Supreme Court subse
quently found the dismissal to be 
unlawful, because it was based sole
lyon the officer's refusal to waive 
his privilege against self-incrimina
tion. 16 

Although employee discipline 
cannot be based solely on the exer
cise of the fifth amendment privi
lege, courts have made it clear that 
employees can be placed in the 
position of having to choose be
tween asserting their fifth amend
ment privilege or defending them
selves in disciplinary hearings. 
Moreover, employees who choose 
to exercise their privilege and re
fuse to defend themselves may 
be disciplined on the basis of 
uncontroverted evidence. 

For example, in Gniotek v. City 
of Philadelphia, 17 officers who were 
subjects of a criminal investigation 

for bribery refused to answer 
questions during pretermination 
hearings and were dismissed. 
The officers later argued that 
their privilege against self
incrimination was violated 
because they were com
pelled to choose between 
asserting their privilege 
and responding at the 
pretermination hearing. 

The U.S. Court of Appeals for 
the Third Circuit found the officers' 
contentions meritless. The court 
noted that when the officers were 
confronted with the evidence 
against them, they exercised their 
right not to respond and were subse
quently dismissed based on the 
city's uncontroverted evidence of 
bribery, not for exercising that 
right. IS 

I 
,I 



Employees who comprise the 
second category by virtue of their 
failure to answer work-related ques
tions after being properly compelled 
can be disciplined for their refusal to 
cooperate. In Gardner, the Supreme 
Court made this point clear when it 
stated: 

"If appellant, a policeman, had 
refused to answer questions 
specifically, directly, and 
mUTowly relating to the 
performance of his official 
duties, without being required 
to waive his immunity with 
respect to the use of his 
answers or the fruits thereof 
in a criminal prosecution of 
himself, the privilege against 
self-incrimination would not 
have been a bar to his 
dismissal." 19 

The key to determine if employ
ees fall into the first or second cate
gory is whether they have been 
asked to waive their fifth amend
ment privilege, or instead, were giv
en a grant of im'11unity.20 Employ
ees who have b..:en asked to waive 
their constitutional privilege have a 
right to refuse. However, employees 
protected by a cloak of immunity 
have no right to refuse to answer 
work-related questions. 

Any refusal by immunized em
ployees to answer appropriate work
related questions may be the basis of 
discipline, including dismissal. In 
Jones v. Franklin County Sherif.f,21 
the court demonstrated this point 
and expressed its view as to why this 
rule is so important when the em
ployee involved is a law enforce
ment officer. 

In Jones, the Supreme Court 
of Ohio upheld a dismissal and 
ruled that a deputy sheriff could be 

required to answer questions relat
ing specifically and narrowly to per
formance of official duties. The 
questions were asked at an Internal 
Affairs Division (lAD) hearing 
after the deputy was informed 
that her answers could not be used 
against her in any subsequent crim
inal prosecution. 

" ... police officers, like 
other members of the 
body politic, 'are not 

relegated to a watered
down version of 

constitutional rights' .... 

" The lAD investigators advised 
the deputy of departmental policy 
that required answering such ques
tions and gave her a direct order to 
answer specific questions relating to 
an incident where she allegedly en
gaged in vigilante-type activity 
when investigating the theft of her 
sister's purse. They also warned her 
that refusal to answer would consti
tute insubordination. 

The court concluded that law 
enforcement officers can be fired for 
failing to answer incriminating 
questions, as iong as they are not 
asked to surrender their constitu
tional privilege against self-incrimi
nation. It then offered the following 
rationale: 

"Since both the public and 
police officers themselves hold 
the police officer in a position 
of honor and respect, it is 

incumbent upon a police 
officer to keep his or her 
activities above suspicion both 
on and off duty. Thus the lAD, 
within clearly defined consti
tutional parameters, must be 
given the latitude to conduct 
investigations to ensure the 
continued integrity of the 
department. It is critical to any 
meaningful lAD investigation 
that, once officers have been 
assured that their constitution
al guarantees remain intact, 
they are required to respond to 
specific questions dealing with 
job performance. Without such 
a mandate, the lAD cannot 
ensure the integrity and 
trustworthiness of the depart
ment' '\ officers and the public 
cannot be assured of the 
propriety of placing its trust in 
these public servants."22 
Finally, employees in the third 

category, who respond to questions 
during either a compelled or volun
tary interview, can be disciplined 
based on the content of the answers. 
If employees lie, give evasive an
swers, or admit to conduct unbe
coming an officer, they can be disci
plined.23 The fact that their answers 
were compelled is no bar to disci
pline, since the protections of the 
fifth amendment extend only to 
criminal prosecution.24 

A voiding Compulsion When 
Contemplating Prosecutions 

Law enforcement employers 
should consult with a prosecutor 
prior to interviewing employees 
where criminal prosecution is con
templated. This should be done be
cause the admissibility of employ
ees' statements will depend, in large 
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part, on whether those statements 
'were compelled. Although there is 
some compulsion inherent in most 
employer-employee interviews, this 
compulsion does not always rise to 
fifth amendment proportions. 

In United States v. Friedrick,25 
the Circuit Court of Appeals for the 
District of Columbia established a 
two-prong test for determining 
compulsion. First, employees must 
have a subjective belief that their 
continued employment depends on 
their cooperation. Second, this sub
jective belief must be objectively 
reasonable. 26 Moreover, courts 
have held that to be objectively 
reasonable, the subjective belief 
that there is compulsion must be 
derived from actions taken by the 
public employer or some other 
government actor.27 

Law enforcement employers ef
fectively avoid compulsion by ad
vising employees that they have a 
right to remain silent and that any
thing they say can be used against 
them. As long as employees are not 
thereafter required to waive this 
right, anything they say can be used 
in a subsequent prosecution. 

Prohibited Uses of Compelled 
Statements 

Garrity and its progeny make it 
clear that although compelled state
ments cannot be used against law 
enforcement employees in criminal 
prosecutions, they may be used for 
purposes of discipline. Moreover, 
compelled statements may also be 
discoverable in subsequent civil 
litigation. 

Questions often arise as to 
what, if any, other lawful uses 
these statements may have. For 

exami.'Jle, in the case of In re Grand 
Jury Subpoena,28 a Missouri court 
was asked to decide whether an 
officer's compelled statement giv
en after Garrity warnings could be 
subpoenaed by the grand jury. Al
though recognizing that grand juries 
may often consider evidence ob
tained by police in violation of the 
Constitution,29 the court held that 
the promise mad'.:! to the officer that 
his statements would not be used in 
a criminal proceeding extended to 
grand juries. 

While there are no cases direct
lyon point, analogous precedent 
suggests that courts will not permit 
compelled statements to be used to 
impeach employees in a subsequent 
criminal trial. Although the Su
preme Court has determined that 

" By making the 
interview incident
specific, employers 
control the extent of 

immunity granted 
employees. 

" statements taken in violation of 
Miranda30 or the sixth amendment 
right to counsel may be used to im
peach defendants if they later take 
the stand at trial, the Court has been 
careful to distinguish compelled 
statements from these holdings. In 
Michigan v. Jackson,31 the Supreme 
Court noted that they had "mandat-

ed the exclusion of reliable and pro
bative evidence for all purposes 
only when it is derived from invol
untary statements."32 

However, in Gwillim v. City of 
San Jose,33 the Court demonstrated 
that not every use of a compelled 
statement is a violation of the privi
lege against self-incrimination. The 
officer in Gwillim made statements 
only after he was ordered under 
threat of sanction and promised that 
the statements would not be used in 
a criminal prosecution. The Court 
found that these statements could be 
referred to the prosecutor and used 
to convince the victim of a sexual 
advance to initiate criminal charges. 

Suggestions for Conducting 
Employee Interviews 

In light of Garrity and its prog
eny, the following suggestions are 
made to assist public employers 
when interviewing employees. 
First, employers are encouraged to 
keep an accurate record of the infor
mation provided to employees prior 
to the interview. It is recommended 
that employers use two separate 
forms for this purpose. One form, to 
be used when criminal prosecution 
is contemplated, should advise em
ployees that they have the right to 
remain silent and that their coopera
tion is voluntary. The other form, 
which would be used wh'cn employ
ees are compelled to answer, should 
advise employees that neither their 
statements nor evidence gained 
therefrom can be used against 
them.34 

Second, the form that advises 
employees of their right to remain 
silent should make it absolutely 
clear that the matter under investiga-



tion could result in criminal prose
cution.35 Furthermore, if employees 
are subject to multiple interviews, 
they should be clearly advised prior 
to each interview whether their co
operation is being compelled. This 
advice is particularly important 
when there has been a change in 
what is being required of the 
employee. 

Third, employers should en
sure that compelled interviews are 
incident specific and that employ
ees are informed of the specific in
cident under investigation. This in
formation should also be noted on 
the forms mentioned previously. 
By making the interview incident
specific, employers control the ex
tent of immunity granted employ
ees. Failure to limit the interview to 
specific incidents could result in 
employees obtaining use immunity 
for statements pertaining to a vari
ety of crimes not contemplated by 
the employer but mentioned during 
the interview. 

Fourth, employers' compelled 
questions should be specifically, di
rectly, and narrowly related to the 
peiformance of employees' official 
duties. At least in the realm of law 
enforcement, this does not limit 
fmployers to asking questions 
about officers' on-duty activities. 
On the contrary, courts have found 
that the off-duty activities of police 
officers can impact on their official 
duties. As stated by the court in 
Michigan State Troopers Associa
tion v. HOllgh,36 "Police cannot 
fight crime by day and commit 
crime by night without cost to 
effecti veness. "37 

Fifth, unless conferred by State 
law or union contract, employees 

have no legal right to consult with 
an attorney or to have an attorney 
present during a noncustodial com
pelled interview. 38 The sixth 
amendment right to counsel "does 

not attach until the initiation of an 
adversary judicial process in respect 
to a specific crime."39 Consequent
ly, any compelled interview that 
takes place prior to the filing of 
criminal charges does not carry with 
it the right to counsel. 

Finally, employers are remind
ed that compelled statements can be 
used to discipline employees, but 
any other use should be cleared 
through a legal advisor or prosecu
tor. Furthermore, because there are 
some legitimate uses for compelled 
statements, employers should be 
careful not to exaggerate the extent 
of use immunity when advising em
ployees of their rights ... 
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