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PREFACE

I am pleased to preseat the final report of the U. S. Department of Justice, National Institute of Justice (NIJ)-
funded project to develop a model anti-stalking code for the states.

The model code development project was undertaken to satisfy §109(b) of the U. S. Departments of
Commerce, Justice, State, the Judiciary and Related Agencies Appropriations Act for Fiscal Year 1993 (Pub. L. 102-
395) in which the Congress charged the U. S. attorney general, through the NIJ, to develop and distribute among the
states a "constitutional and enforceable" model anti-stalking code. The Congress directed further that this work be
completed by Sept. 30, 1993.

The model code development project was carried out by the National Criminal Justice Association under the
direction and oversight of an NIJ project monitor and in coilaboration with a project resource group composed of
individuals from the National Governors’ Association, the National Conference of State Legislatures, the American
Bar Association, the Police Executive Research Forum, the American Civil Liberties Union, and other public and
special interest groups.

The final report includes model code provisions and commentary on issues that arose in drafting the model
code. In addition, the final report contains a profile of existing state stalking statutes; an overview of police agencies’
current management of stalking incidents; and discussion and recommendations for states’ consideration concerning
bail and sentencing, code implementation, and stalking-related research.

The final report represents the best thinking of project resource group members and staff about a complex and
evolving area of law. Our judgments and recommendations are based upon analysis of the most complete body of
information that could be compiled on provisions and applications of states’ anti-stalking statutes. We hope that the
work of the model code development project will prove useful to legislators, public policymakers, and criminal justice
officials and will guide them in making informed decisions about anti-stalking laws and pelicies.

Gwen A. Holden
Executive Vice President
National Crimirnal Justice Association



ACKNOWLEDGEMENTS

The final report for the Project to Develop a Model Anti-Stalking Code reflects the skills and hard work of the
project staff, resource group, and consultants, as well as numerous state, local, and federal officials who gave
generously of their time to the project.

The U. S. Department of Justice, National Institute of Justice (NIJ) project monitor, Charles A. Lauer, special
assistant to the assistant attorney general for the U. §. Department of Justice’s Office of Justice Programs, provided
valuable guidance on constitutional and other legal issues, as well as practical advise on issues involving
implementation.

Project staff also is grateful to the National Conference of State Legislatures (NCSL), the Criminal Justice
Section of the American Bar Association (ABA), and the Police Executive Research Forum (PERF) for the excellent
work they did on the project under contracts with the National Criminal Justice Association (NCJA). The NCJA is
particularly indebted to the dedicated members of the project resource group who generously shared their
experiences and insights with project staff. The resource group members inciuded David Beatty, director of public
affairs, National Victim Center; Sophia D. Carr, research associate, PERF; Michael T. Farmer, manager of security,
Mobil Exploration and Producing, Mobil Corporation; Jon R. Felde, general counsel, NCSL; Susan W. Hillenbrand,
director of special projects, Criminal Justice Section, ABA; Sally T. Hillsman, vice president of research, National
Center for State Courts; Donna Hunzeker, criminal justice program manager, NCSL; Nolan E. Jones, director,
Committee on Justice and Public Safety, National Governors’ Association; John C. Lane, lieutenant, Threat
Management Unit, Los Angeles Police Department; Helen M. Lardner; Victoria O’Brien, acting director of
operations, Special Projects Division, U. S. Department of Justice’s Office of Victims of Crime; Dwight C. Price,
director of government affairs and senior attorney, National District Attorneys’ Association; Roxann M. Ryan, deputy
attorney general, State of Towa; John H. Stein, deputy director, National Organization for Victim Assistance; John R.
Stedman, senior researcher, PERF; Brian Vossekuil, special agent in charge, Research, Training, and Threat Analysis
Branch, Office of Protective Research, U, S. Department of the Treasury’s U. S. Secret Service; and Michael Ward,
assistant U. S. attorney.

Projedt staff also benefitted greatly from the advice and counsel provided by the following consultants to the
project: Antonio J. Califa, chief legislative counsel, American Civil Liberties Union; Robert A. Fein, visiting feliow,
NIJ and consuitant psychologist, U. S. Department of the Treasury’s U. 8. Secret Service; Kenneth R. Thomas,
legislative attorney, Congressional Research Service, U. S. Congress.

In an effort to gather experiential information on the management of stalking cases, project staff conducted
numerous interviews with prosecutors, defense attorneys, and probation officers. The following individuals gave
generously of their time and provided valuable information to project staff: Bryan Bates, assistant district attorney,
Hamilton County (Tenn.); Yerry J. Bowles, director and chief prosecutor, Domestic Violence/Sexual Assault Unit,
Jefferson County (Ky.); Maria Burnett, assistant state attorney, State of Illinois; Thomas E. Casey, probation officer,
Brighton (Mass.) District Court; Amy Clifford, assistant solicitor, Ninth Judicial Circuit (S.C.); Glenn Churchill,
assistant solicitor, State of South Carolina; Al Harris, senior assistant county attorney, Hennepin County (Minn.);
Robert G. Kelman, assistant state’s attorney, DuPage County (IlL.); Jeff Kendall, assistant state’s attorney, DuPage
County (Ill.); Bob Kleman, assistant state’s attoraey, State of Illinois; Dennis Labell, prosecuting attorney, State of
Michigan; Peter N. Letang, deputy attorney general, State of Delaware; Phillip Middleton, defense attorney,
Charleston, S.C.; Alice Ozedick, assistant public defender, State of Connecticut; Kathleen Panazza, assistant to State
Senator Thomas Luby, Connecticut State Senate; Liz Rivera, deputy chief of sex crimes unit, Cook County (Ill.); Tom
Robertson, Prosecutor’s Advisory Council, State of Michigan; Mary Schostok, assistant state’s attorney, Lake County
(11L.); James Tanizaki, deputy district attorney, Orange County (Calif.); Diane Teran, district attorney III, Los Angeles
County (Calif.}; Michael Waller, Lake County (Ill.) state’s attorney; and Richard Walmark, deputy district attorney,
State of California.

The PERF conducted a survey of its general membership, as well as of police chiefs from the largest cities in
the 10 states with no PERF members. Project staff is grateful to the respondents to this survey who provided
pertinent information concerning law enforcement agencies’ management of stalking cases.



The following NCJA legal researchers spent hours conducting interviews, analyzing state stalking statutes, and
reviewing relevant case law: Anne W. Creech, Richard L. Jones, Sarah E. Marcin, Jonathan B. Muroff, Nadine M.
Rapacioli, and Natalie S. Wolf.

Finally, the NCJA. would like to acknowledge the work of the following staff members: Paul E. Lawrence,
director of administration and information systems; Lisa Doyle Moran, assistant director for legal affairs; Robert A,
Kapler, senior staff associate; Carolyn J. Reid, administrative assistant; and Wanda A. Meredith,
secretary/receptionist.




RESOURCE GROUP BIOGRAPHIES

The model anti-stalking code and supplemental materiais are the products of a collaborative effort involving a
project resource group and project consultants and staff. The U. S. Department of Justice gratefully acknowledges
the outstanding work of this dedicated group of professionals who gave generously of their time and talents.

Project Resource Group:

DAVID BEATTY. Mr. Beatty currently is the director of public affairs at the National Victim Center. In this
capacity, he is responsible for all matters related to legislative and legal issues regarding victims’ rights and interests.
Mr. Beatty also serves as director of the Center’s Crime Victim Litigation Project and the Coalition of Victims’
Attorneys and Consultants. He currently serves on the Victim Committee of the American Bar Association and is a
member of the American Restitution Association and the National Constitutional Amendment Network. Mr. Beatty
holds a bachelor of arts degree in political science from Colorado College and a Juris Doctor from the University of
Jowa School of Law.

SOPHIA D. CARR. Ms. Carr is a research associate with the Police Executive Research Forum (PERF) in
Washington, D. C., serving as the PERF’s project manager and project director of METAPOL, the organization’s on-
line telecommunications system. Prior to joining the PERF, Ms. Carr was a research assistant at the Criminal Justice
Statistics Association and served as a program assistant for the National Organization for Black Law Enforcement
Executives. Ms. Carr holds a bachelor’s degree in criminal justice from the University of Maryland, and is pursuing a
master’s degree in criminal justice and criminology at the university.

MICHAEL T. FARMER. Mr. Farmer currently serves as manager of security for the Exploration and Producing
Division of the Mobil Oil Corporation. Prior to assuming his current position, he was manager of corporate and
security planning at Mobil. Before joining Mobil, Mr. Farmer served as a special consultant to the Supreme Court of
New Jersey and as director of the Criminal Justice Center, John Jay College, City University of New York.
Previously, he served as director of research and field operations for the Police Executive Research Forum. Between
1973 and 1976, Mr. Farmer served as special assistant to the administrator of the Law Enforcemeint Assistance
Administration (LEAA) and as acting director of the Office of Evaluation in the U. S. Department of Justice’s
National Institute of Justice. He began his career in 1969 with the Kentucky Crime Commission, where he served as
the director of planning. Mr. Farmer holds a bachelor’s degree in sociology and psychology from the University of
Kentucky and a master’s degree in regional placning from the University of North Carolina at Chapel Hill.

JON R. FELDE. Mr. Felde is general counsel of the National Conference of State Legislatures (INCSL) and director
of the NCSL’s Committee on Law and Justice. Prior to joining the NCSL in 1986, he practiced law in Franklin, Ky.,

with the firm of Harlin, Parker & Rudioff. Mr. Felde holds a bachelor of arts degree from Harvard College, Mass.,

and a law degree from the University of Kentucky Coliege of Law.

SUSAN W. HILLENBRAND. Ms. Hillenbrand has worked for the American Bar Association (ABA) for over 10
years and currently is director of special projects for the ABA’s Section for Criminal Justice, where she has served in
various positions since 1980. During her tenure, Ms. Hillenbrand has contributed to a variety of victim assistance
research projects and publications. She also has served as a consultant to the National College of the Judiciary and
as a contractor for the U. S. Department of Labor, Office of the Assistant Secretary for Policy, Evaluation, and
Research. Ms. Hillenbrand holds a bachelor’s degree in political science from Marymount College in Tarrytown,
N.Y., and a certificate from the Paralegal Institute in New York, N.Y.

SALLY T. HILLSMAN. Ms. Hillsman is vice president of research for the National Center of State Courts (NCSC)
in Williamsburg, Va., overseeing all NCSC federal grant proposals and national projects. From 1979 to 1991, Ms.
Hillsman served as the associate director and research director of the Vera Institute of Justice in New York City.
Ms. Hillsman holds a bachelor of arts degree from Mount Holyoke College, Mass., attended the University of
Edinburgh in Scotland, and holds a Ph.D. in sociology from Columbia University, N.Y.



ity BOR R ety T

NS B B B e R e %

LMY e AR

DONNA HUNZEKER. Ms. Hunzeker is criminal justice program manager for the National Conference of State
Legislators (NCSL) in Denver, Colo. She staffs NCSL’s Criminal Justice Committee. Prior to joining the NCSL in
1989, Ms. Hunzeker was a community action planner and spent seven years with a justice-oriented nonprofit
organization where she was editor of a corrections magazine, Ms. Hunzeker holds a bachelor’s degree in sociology
and has done graduate work in journalism at the University of Nebraska-Lincoln.

NCLAN E. JONES, PH.D. Dr. Jones is the director for the Committee on Justice and Public Safety of the National
Governors’ Association (NGA). He has served as staff director for the NGA’s Task Force on Alcohol and Drug
Abuse. Previously, Dr. Jones was assistant professor of political science at the University of Michigan in Ann Arbor.
Recently, Dr. Jones was elected to the governing council of the American Political Science Association, He holds an
undergraduate degree from Texas Southern University and a doctoral degree in political science from Washington
University in St. Louis, Mo.

JOHN C. LANE. Lt. Lane is a 21-year veteran of the Los Angeles (Calif.) Police Department and serves as the
officer in charge of the department’s Threat Management Unit, which focuses on abnormal, long-term threat and
harassment cases. Lt. Lane, who developed the unit, holds a bachelor’s degree in physical education from California
State University at Long Beach and a master’s degree in public administration from the University of Southern
California.

HELEN M. LARDNER, Ms. Lardner was born in Worcester, Mass. She holds a bachelor’s degree in English from
Xavier University in Ohio and a Juris Doctor from the Catholic University of America in Washington, D. C, She has
practiced law at private firms since 1986.

CHARLES A. LAUER. Mr. Lauer is the special assistant to the assistant attorney general of the Office of Justice
Programs in the U. S. Department of Justice, where he has worked for the past 25 years. Before assuming his
current post, Mr. Lauer was a national juvenile justice policy analyst in the Office of National Drug Control Policy,
and served as general counsel of the Justice Department’s Office of Justice Programs. Mr. Lauer holds a bachelor of
arts degree in economics from St. Francis College, Pa., and a Juris Doctor degree from the American University’s
Washington College of Law, Washington, D. C.

VICTORIA O’BRIEN. Ms. O'Brien currently serves as acting director of operations for the Special Projects Division
of the U. S. Department of Justice’s Office of Victims of Crime (OVC), which administers training and technical
assistance to victim service providers and criminal justice system professionals. Previously, she served as a legal
advisor and grant monitor at the Legal Services Corporation. Ms. O’Brien also served as a community organizer for
the VISTA/Student Community Service Program in Denver, Colo. She holds a bachelor of arts degree from Denison
University in Graaville, Okic and a Juris Doctor from the Loyola University Law School of Chicago.

DWIGHT C. PRICE. Mr. Price is director of government affairs and a senior attorney for the National District
Attorneys’ Association in Alexandria, Va. Prior to assuming that post, he was in private practice with the law firm of
Finley, Kumble, Wagner, Hein, Underberg, Manley & Casey in Washington, D. C.; an assistant state’s attorney for
Montgomery County, Md.; executive director of the Pre-Trial Option Projects, Inc.; and a private investigator. Mr.
Price holds a bachelor of science degree from the University of Maryland, and a Juris Doctor from Georgetown
University Law Center, Washington, D. C.

ROXANN M, RYAN. Ms. Ryan currently serves as deputy attorney general of Iowa in charge of criminal justice
activities. She has worked in the Towa Attorney General’s Office since 1980, previously serving as division head and
staff attorney in the criminal appeals division. Ms. Ryan is a member of the Board of Governors for the Iowa State
Bar Association; the Polk County, Iowa Bar Association; the Polk County Woman Attorneys; and the Jowa
Organization of Woman Attorneys. She also is a member of the American Bar Association. Ms. Ryan holds a
bachelor’s degree in economics and a Juris Doctor from Towa State University.

JOHN H. STEIN. Mr. Stein has been deputy director of the National Organization for Victim Assistance (NOVA)
since 1981, Previously, he served as vice president of the NOVA Board. Mr. Stein’s extensive experience in victim
services has entailed helping to train an experimental team of community service officers in the Dayton (Chio) Police
Department and designing paralegal roles for the U. S. Attorney’s Office in Washington, D. C. He also served as



deputy director of the Criminal Justice and the Elderly project at the National Council of Senior Citizens, where he
helped design service programs for elderly crime victims and provided technical assistance to elderly crime projects
across the nation. Mr. Stein holds a bachelor’s degree from Yale College, New Haven, Conn., aud a law degree from
the George Washington University, Washington, D. C.

JOHN R. STEDMAN. Mr. Stedman is a senior researcher for the Police Executive Research Forum (PERF) in
Washington, D. C. Prior to assuming that post, Mr. Stedman spent 16 years with the Alexandria (Va.) Police
Department, serving as a patrol officer, police investigator, sergeant, and lieutenant. During his tenure, he was
commander of several divisions, including the patrol and special investigations divisions. He also is the former
director of the PERF’s Senior Management Institute for Police. Currently he serves as assistant project director of
the PERF’s Comprehensive Gang Initiative Project and its Asset Forfeiture Training and Technical Assistance
Project. ‘Mr. Stedman holds a bachelor of arts degree in sociology from Bowling Green State University, Ohio, and a
master’s degree in psychology from George Mason University, Va.

BRIAN VOSSEKUIL. Mr. Vossekuil is a special agent of the U. S. Department of the Treasury’s U. S. Secret
Service. He currently serves as assistant special agent in charge of the Research, Training, and Threat Analysis
Branch of the Office of Protective Research. Special Agent Vossekuil co-directs the Secret Service Exceptional Case
Study Project, a multi-year operational study of violence directed at public officials and public figures. During his 17-
year career with the Secret Service, Special Agent Vossekuil has served in the Detroit, Mich. field office; in the
Presidential Protective Division; and in the Intelligence Division.

MICHAEL WARD. Mr. Ward currently serves as an assistant U. S, attorney in Minneapolis, Minn. He has
prosecuted stalking behavior using the federal threatening letter statute and participated in the drafting of the anti-
stalking statute enacted this year by Minnesota. Previously, Mr. Ward was an attorney with the firm of Shearman
and Sterling in both New York, N. Y., and San Francisco, Calif. He is a graduate of the National Law Center of
George Washington University in Washington, D. C., and served a judicial clerkship with the Honorable Oliver Seth
of the U. S. Court of Appeals in Santa Fe, N. M.

Project Consultants:

ANTONIO J. CALIFA. At the time he served as a consultant to the model anti-stalking code project, Mr. Califa was
chief legislative counsel for the American Civil Liberties Union (ACLU) where he also has served as legislative
counsel. He also is currently an adjunct professor for the American University's Washington College of Law in
Washington, D. C. In December 1992, Mr. Califa served as a member of the Clinton/Gore transition’s Justice/Civil
Rights cluster group. Previously, he was deputy assistant secretary and director for litigation, enforcement, and policy
in the U. S. Department of Education’s Office for Civil Rights. Between 1978 and 1980, Mr. Califa served as
assoriate deputy director and deputy director for standards, policy, and research in the U. S. Department of Health,
Education and Welfare’s (HEW) Office for Civil Rights, and branch chief of the Civil Rights Division in the
department’s Office of the General Counsel. Prior to his work at the HEW, he was an assistant attorney general in
the litigation branch of the Colorado Attorney General’s Office. Mr. Califa also was an associate attorney with the
law firm of Holme, Roberts and Owen in Denver, Colo. He holds a bachelor’s degree in government from the
Umiversity of Texas at Austin and a Juris Doctor from Yale Law School.

ROBERT A. FEIN. Dr. Fein is a forensic psychologist who currently is a visiting fellow of the U. S. Department of
Justice’s National Institute of Justice and a consultant psychologist with the U. S. Department of the Treasury’s U. S.
Secret Sexvice. He co-directs the Secret Service Exceptional Case Study Project, a multi-year operational study of
violence directed at public officials and public figures. Previously, Dr. Fein worked for 15 years as a clinical and
forensic psychologist with mentally disordered offenders in Massachusetts and with the mental health and correctional
systems that access and care for them. He holds a bachelor’s degree in American studies from Ambherst College in
Massachusetts and 2 doctorate in clinical psychology and public practice from Harvard University in Massachusetts.

KENNETH R. THOMAS. Mr. Thomas is a legislative attorney with the Congressional Research Service of the U. S.

Congress, specializing in constitutional and criminal law. Prior to assuming that post, Mr. Thomas served as a trial
attorney for the U. S. Department of Education’s Office of Civil Rights. He also has served as a professorial lecturer

ix



at the National Law Center at George Washington University, Washington, D. C. Mr. Thomas holds a bachelor of
arts degree in philosophy from Colby College, Maine, and a Juris Doctor from the National Law Center.

Project Staff:

Gwen A. Holden, Executive Vice President

Paul E. Lawrence, Director of Administration and Information Systems
Lisa Doyle Moran, Assistant Director for Legal Affairs
Robert A. Kapler, Senior Staff Associate

Kim T. Coniey, Senior Staff Associate

Anne W. Creech, Legal Researcher

Natalie S. Wolf, Legal Researcher

Nadine M. Rapacioli, Legal Researcher

Richard L. Jones, Legal Researcher

Jonathan B. Muroff, Legal Researcher

Sarah E. Marcin, Legal Researcher

Carolyn J. Reid, Administrative Assistant

Wanda A. Meredith, Secretary/Receptionist



Stalking is a gender neutral crime, with both male and female defendants and
victims, However, for convenience of style and consistency, "he,” "his," and "him" are
vsed througheut this report to refer to both male and female stalking defendants
and victims.
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PRINCIPAIL, RECOMMENDATIONS CONTAINED IN THE FINAL REPORT OF
THE PROJECT TO DEVELOP AN ANTI-STALKING MODEL CODE

CHAPTER 11
A MODEL ANTI-STALKING CODE FOR THE STATES

° Since stalking defendants’ behavior is often characterized by a series of increasingly more serious acts,
states should consider establishing a continuum of charges that could be used by law enforcement
officials to intervene at various stages.

° States should consider creating a stalking felony to address serious, persistent, and obsessive behavior
that causes a victim to fear bodily injury or death.

CHAPTER HI
SENTENCING CONVICTED STALKERS

s States should consider establishing a sentercing scheme for stalking that permits incarceration as an
option for all stalking convictions.

° If a state decides not to treat stalking as a felony, the state should consider incorporating a system of
aggravating factors into its stalking sentencing policy so that a particular stalking incident can be
elevated from a misdemeanor to a felony if an aggravating factc is present.

° States should consider the same penalty enhancements for stalking convictions that they generally apply
for aggravating circumstances such as violation of a protective order, a minor victim, or use of a weapon
during commission of the crime. States should consider making severe enhancements available in
instances in which the defendant has committed a previous felony or stalking offense. In such instances,
states should consider requiring mandatory prison sentences.

i As an alternative to penalty enhancements, states may wish to create a separate crime--for example,
aggravated stalking--to deal with convicted stalkers who have committed previous felonies or stalking
offenses.

° States’ stalking sentencing schemes should incorporate release options and conditions that increase in

restrictiveness commensurate with the risk the stalker poses to the victim. At a minimum, states should
consider no-contact orders as a condition of release for convicted stalkers released on probation or
parole. States also may want to consider monitoring convicted stalkers released on probation or parole
through electronic monitoring or house arrest.

. States may wish to consider requiring convicted stalkers, as part of their sentences, to pay restitution to
their victims. Alternatively, states may wish to consider permitting victims to recover damages from
convicted stalkers through civil causes of action,

* States should consider requiring evaluation and offering counseling as part of any sentence imposed
upon a convicted stalker. States should consider further requiring counseling as a condition of release
for convicted stalkers placed on probation or parole.

CHAPTER IV
PRETRIAL RELEASE: SUPERVISING ACCUSED STALKERS

e States should consider developing appropriate pretrial release conditions for accused stalkers. At a

minimum, states should consider making it a condition of release that the accused refrain from p

deliberately contacting the victim and, if appropriate, members of the victim’s immediate family.



® States should consider including provisions in their pretrial release or bail laws requiring authorities to
make reasonable efforts to provide victims with copies of relevant pretrial release orders together with
information about how and to whom to report alleged violations and the sanctions for viclations.
CHAPTER V

STRATEGIES FOR IMPLEMENTING STALKING STATUTES AND PROTOCOLS: MANAGING STALKING
CASES IN THE CRIMINAL JUSTICE SYSTEM

States should consider developing a multidisciplinary approach targeted to early intervention in
suspected stalkings. Such an approach should involve the enforcement commaunity, the judicial system,
correctional and social services agencies, victims® services and advocacy groups, and community
organizations.

Criminal justice officials should be provided training in the characteristics of stalkers and their
behaviors. In cases in which ¢wo or more criminal justice disciplines have shared and compatible
training needs, states should consider developing interdisciplinary training resources.

Police officials should receive training in four principal areas: the provisions and eviderary
requirements of stalking laws; identifying and monitoring stalking incidents; assessing the potential
dangerousness of suspected stalkers; and assisting stalking victims. Training for police officials should
be incorporated into police recruit and roll call and in-service specialized training curricula.

States should consider reviewing their protective order statutes to determine whether, under present
conditions, protective orders would be available to all stalking victims.

States may wish to consider adopting legislation and complementary procedures that allow protective
orders to be issued on an emergency basis after court hours.

Judges should consider incorporating substance abuse monitoring and treatment, and mental health
counseling recommendations into restraining orders where the existence of these conditions can be
documented.

States should consider reviéwing their protective order statutes’ notification procedures to ensure that
they provide adequate notification protocol to all parties of the existence and specific terms of an order,

States should consider enacting legislation that would allow their courts to enforce a protective order
issued by another jurisdiction in cases in which one of their courts is informed by a victim that he has
obtained a protective order in a foreign jurisdiction and that it has been violated in the non-issuing
jurisdiction.

Law enforcement agency administrators should establish formal department policies and procedures for
dealing with stalking cases.

States should consider enacting legislation and establishing procedures that would encourage the
judiciary’s use of criminal history record information when making decisions about pretrial release
conditions, sentencing, and the issuance of protective orders in stalking cases. Similarly, states should
consider developing procedures to ensure that judicial authorities making decisions about pretrial
release and civil protection orders in stalking cases have timely access to information about civil
protection orders applied for or issued in any court in the state.

States should examine their privacy and freedom of information statutes to determine whether
amendments are needed to prevent information contained in public records from being used for illegal
purposes.



° States should review their statutory and regulatory victim notification provisions, as well as the protocols
of their victims’ agencies, to determine whether they are adequate to meet the unique needs of stalking
victims,

CHAPTER VI
A NATIONAL RESEARCH AGENDA ON STALKING

] Research should be undertaken on stalkers’ behavioral histories to respond to the following questions:
- What information is curreutly available about stalkers and their behavioral histories?

- Is stalking a new behavior? Have allegations of stalking behavior increased over the past three
years? How prevalent was stalking 20 years ago?

- Do stalkers as a group exhibit any common characteristics or patterns of behavior?

- How many stalkers have records of prior felony arrests and convictions unrelated to the stalking
incident?

- What behaviors do stalkers exhibit immediately before committing a violent act?
- Are there any mental disorders associated with stalking behavior?

° Research should be undertaken on the current handling of stalking cases to answer the following
questions:

- How many persons are being arrested for stalking?

- How many of these arrests for stalking were made under stalking statutes? What charges were
filed in stalking cases in which arrests were made under non-stalking statutes?

- How many individuals arrested for stalking were convicted?

- How many individuals arrested for stalking were convicted under stalking statutes?

- How many individuals were convicted for stalking-like behavior under non-stalking statutes?
- What sentences did stalkers receive in cases adjudicated under stalking statutes?

- What sentences did stalkers receive in cases adjudicated under non-stalking statutes?

- How many stalkers currently are under the jurisdiction of a civil or criminal court?

- Is information on stalkers and their behaviors being used to guide law enforcement and other
criminal justice officials in handling stalking cases?

° Research should be undertaken on protective orders to answer the following questions:
- How well do defendants understand the terms of civil protection orders issued against them?

- How well do individuals who obtain civil protection orders understand their rights and the
process by which violations should be reported?

- How well do law enforcement officials and judges understand the enforcement process for civil
protection orders?
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Research should be undertaken on how private corporations are handling alleged incidents in which an

employee is a victim of stalking or an employee is using corporate resources to engage in stalking
behavior.

Regional seminars should be conducted to help the criminal justice community explore legislative and
programmatic approaches to addressing the problem of stalking.



CHAPTER I

INTRODUCTION

As a criminal justice problem, "stalking" captured widespread public attention in the wake of the 1989 murder
of actress Rebecca Schaeffer and reports of a fan’s persistent harassment of comedian David Letterman. Since
California enacted the first anti-stalking legislation in 1990, 47 additional states have passed similar legislation.

In 1993, the Congress directed the U. S, Department of Justice’s National Institute of Justice (INLJ) to develop
a model anti-stalking code to encourage states to adopt anti-stalking measures and to provide them with direction in
formu]éting such laws." Specifically, the act mandated that:

"(b) The Attorney General, acting through the Director of the National Institute of Justice, shall: (1) evaluate

existing and proposed anti-stalking legislation in the States, (2) develop model anti-stalking legislation that is

constitutional and enforceable, (3) prepare and disseminaie to State authorities the findings made as a result
of such evaluation, and (4) report to the Congress the findings and the need or appropriateness of further

action by the Federal Government by September 30, 1993."

The NIJ entered into a cooperative agreement with the National Criminal Justice Association (NCJA) to
manage the model code development project.

Chapter I of this volume contains an explanation of the project’s background and methodology, discusses the
uses and limitations of the project and the principles that guided development of the code, and provides a profile of
existing stalking statutes; Chapter II includes the model anti-stalking code for the states and related analysis and
commentary; Chapter III addresses sentencing issues related io stalking; Chapter IV addresses bail issues related to

stalking; Chapter V provides strategies for implementing stalking statutes and protocols; and Chapter VI presents

recommendations for further research on stalking,

Methodology

The project was carried out by the NCJA under the direction and oversight of an NIT project director. The
NCJA subcontracted with the National Conference of State Legislatures {(INCSL), the American Bar Association
{(ABA), and the Police Executive Research Forum (PERF) to perform certain project tasks. The NCJA also was

assisted in its work by a project resource group composed of individuals from the NCSL; the ABA; the PERF; the

1 U. S. Departments of Commerce, Justice, and State, and the Judiciary and Related Agencies
Appropriations Act for Fiscal Year 1993, Pub. L. 102-395, § 109(b).
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National Governors’ Association (NGA); the National Association of Attorneys General (NAAG); the National
District Attorneys’ Association (NDAA); the National Center for State Courts (NCSC); the National Organization for
Victim Assistance (NOVA); the Los Angeles Police Department (1.APD); the National Victim Center (NVC); the
American Civil Liberties Union (ACLU); Mobil Corporation; the U. S. Department of Justice’s Office for Victims of
Crime; and the U. S. Department of the Treasury’s U. S. Secret Service.

The NCSL, in conjunction with NCJA staff, studied the stalking statutes already in force or pending in the
states to determine the elements that should be included in the model. The clements and special provisiéns of the
stalking laws in 48 states and the District of Columbia were analyzed.

In addition, the NCSL researched the privacy issues involved in a state’s release of p-ersonal information
contained in motor vehicle registrations and voting records to potential stalkers. The NCSL analyzed domestic abuse
laws, mental health commitment statutes, legislation regarding protective and contempt orders, and the availability of
civil actions by victims against defendants to determine their usefulness in stalking cases.

In order to obtain information on states’ experience in using stalking statuies, NCJA staff carried out an
examination of relevant case law. However, because the stalking statutes are so new, there has not been enough time
for the cases to proceed through the appellate process. Consequently, the NCJA did not locate any reported
appellate cases to review. NCJA staff concentrated instead on cases at the trial level in which constitutional
challenges had been made and trial judges had issucd written decisions, In addition, NCJA staff analyzed U. S.
Supreme Court cases addressing constitutional challenges to statutes on the grounds of vagueness or overbreadth. Te
obtain more information on stalking laws’ applications in various states, NCJA staff conducted telephone interviews
with prosecutors and defense attorneys who had worked on stalking cases. The NCJA made inquiries regarding the
overall effectiveness of the state stalking statutes, the number of stalking convictions and acquittals, and the types of
sentences convicted stalking defendants typically receive.

The PERF served as the stalking code development project’s principal researcher on data and other
information concerning law enforcement agencies’ management of stalking cases. It distributed copies of a survey to
police departments in this country and to police agencies in Australia, Canada, Great Britain, and New Zealand.

Two separate surveys were conducted in the United States to identify the scope and nature of the stalking problem,
examine the range of police responses, and explore the provisions of the state anti-stalking laws that police have

found effective in protecting the victims of stalking and reducing the incidence of stalking.
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The first survey was administered to departments in 31 states that had stalking laws in place; the second survey
was administered to the 19 states without stalking laws. The results were then field tested on members of the
LAPD’s stalking unit and PERF staff members with police experience before bging incorporated into the final draft
of the survey.

The PERF surveyed the entire PERF general membership, which consists of 248 chiefs from the largest local,
county, and state police agencies, as well as chiefs from the largest cities in the 10 states, with no PERF members.
Seventy percent of target group responded to the survey. The PERF also solicited information about stalking
incidents from criminal justice agencies and police agencies in several foreign countries. A list of survey respondents
is included in Appendix A. |

The ABA’s work focused on analyzing the bail provisions of each state to determine under what conditions it
might be appropriate to deny bail to stalking defendants, or if conditions for release on bail could be imposed. In
order to determine whether criminal history data could be of more use in the decision-making process in stalking
cases, the ABA researched how accessible such data are to police and courts. The ABA also analyzed existing
regional, statewide, county, and municipal systems that track case dispositions, including issuances of protective
orders.

The NVC and the NOVA worked on stalking victims’ issues. The NVC provided guidance on victims’ rights
and the supporting rationale for victims’ rights provisions. The NOVA provided information on provisions requiring
that notice be given to victims and law enforcement regarding the release of alleged and convicted stalkers either
pretrial or post-conviction.

Members of the resource group met on a monthly basis. The meetings provided a forum for each
organization to discuss the issue from its own perspective and to make recommendations.

The model code language was formulated, and the rationale developed, through discussion between resource
group members at three meetings. No formal votes were taken during the course of these meetings. Rather,
language and supporting commentary presented in this report reflect the consensus of the majority of resource group
members. On a number of occasions, the group was unable to reach a consensus. In these cases, various options are
discussed in the commentary so that states may determine whether inclusion or exclusipn of the provision or element

is necessary. Moreover, each resource group member was invited to provide in writing any dissenting views, with the
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commitment from project staff that these views would be included in the final report. No such dissenting views were
submitted.

In addition to the model code language and commentary, the resource group developed a set of
recommendations for stalking intervention strategies; interdisciplinary responses in handling stalking incidents; the
formulation and use of protective orders in stalking cases; and possible amendments to other types of legislation,
which may help in the management of stalking cases. The resource group also provided recommendations on further

research that needs to be conducted regarding stalking.

Principles that Guided Statutory Development

In developing the model anti-stalking legislation, resource group members and project staff and contractors
were guided by several key principles and considerations that, in the end, helped frame and provided the context for
code language and recommendations.

The project resource group and project staff and contractors recognized that each state will have different
concerns in dealing with the problem of stalking, as well as its own unique political process and tolerances. The
resource group and project staff and contractors also recognized that the problem of stalking cannot be handled by
the criminal justice system alone.

Most important, however, the resource group and project contractors and staff sought to create a model code
whose elements, if enacted, would survive constitutional challenges and be enforceable.

Finally, the resource group explored the appropriate roles and responsibilities of the states and the federal
government in addressing the crime of stalking. In particular, the resource group considered whether the Congress
should be called upon to enact a federal anti-stalking statute.

in developing the model code, the resource group and project contractors and staff attempted to address the
legal and practical issues related to stalking generally. The model code is intended to provide guidance on these
issues, while at the same time leave sufficient room for states to make necessary adjustments based on their own
statutory structures and political climates. It is hoped that each state will be able to use this general information in
addressing its own unique circumstances.

The resource group and project contractors and staff also were aware in developing the modei code that an

effective response to the crime of stalking is unlikely to be found in the criminal justice system alone.
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Recommendations were, therefore, developed for creating a multidisciplinary approach that would integrate strategies
for protecting victims; apprehending and prosecuting offenders; managing convicted stalkers; providing services for
stalking victims; and if appropriate, providing evaluation and treatment for stalking defendants.

The resource group’s and project contractors’ and staff’s overriding concern was to create a model code that
would survive constitutional challenges. Therefore, considerable time was spent addressing concerns such as
freedom of expression, proportionality in sentencing, double jeopardy, and the right to bail provided under some state

constitutions.

Constitutional Issues

Two particularly difficult issues arise when drafting stalking legislation. The first is ensuring that the
legislation does not iniringe on 4n individual’s right, undes the First Amendment of the U. S. Constitution, to
freedom of expression. Citizens of states are entitled to the benefits and protections of the First Amendment through
the Fourteenth Amendment’s due process clause. The second issue is ensuring that the legislation does not infringe

upon an individual’s right, under the Fifth Amendment of the U. S. Constitution, to due process.

Freedom of Expression

Stalking may involve conduct intended to be an expression of the stalker’s feelings toward the victim. Anti-
stalking legislation, therefore, may criminalize what would otherwise be constitutionally protected speech and
conduct® based upon the fact that the conduct places another person in fear. The U. S. Supreme Court has ruled
that in order to ensure that individuals’ freedom of expression is guaranteed, a statute cannot be overly broad or
vague. There is considerable overlap between these tests and the courts have not always clearly distinguished them.

Anti-stalking statutes may be subject to challenges under both the overbreadth and vagueness doctrines.
Several courts have addressed similar challenges to existing harassment statutes. It should be noted, however, that as

punishments increase, the constitutional challenges become more serious.

* See generally L. TRIBE, AMERICAN CONSTITUTIONAL LAW 825-832 (1988)(The U. S. Supreme Court
has ruled that in many cases the First Amendment protects expressive conduct as well as pure speech.
Conduct and conduct mixed with speech are entitled to less protection under the U, S. Constitution than
pure speech. Therefore, it is more difficult to challenge statutes regulating conduct and conduct mixed with
speech on the basis of overbreadth.)
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A statute is overly broad if, in addition to proscribing activities that are not constitutionally protected, it also
sweeps within its coverage speech or conduct protected by the First Amendment. There are two rationales for
invalidating overly broad laws, If a statute is overly broad, individuals may be intimidated and, therefore, be reluctant
to exercise their right to engage in constitutionally protected speech. Courts refer to such statutes as having a
"chilling effect” on speech. Secondly, there is a greater danger of selective enforcement if a statute is overly broad.
Although any statute may be selectively enforced as a result of discretion by law enforcement officials, the danger of
abuse is greater if the statute is not narrowly constructed.

Statutes may also be challenged under the First Amendment on vagueness grounds. A statute is vague if it
fails to provide explicit siandards for enforcement. As with overly broad statutes, if a statute is vague, individuals
may be intimidated and, therefore, reluctant to exercise their right to free speech® In addition, the vagueness test,
unlike the overbreadth test, has application outside of merely ensuring that freedom of expression rights are not
violated. The vagueness test may also be used to challenge statutes that violate individuals’ due process rights under

the Fifth Amendment,

ue Process

‘Under the Fifth Amendment of the U. S. Constitution, individuals may not be deprived of their rights without
"due process." Under the due process requirement, individuals are entitled to fair notice of the types of conduct
prohibited. Thus, statutes that do not necessarily restrict First Amendment freedoms, but nonetheless are written
ambiguously, may be invalidated through the use of a vagueness challenge. "[V]agueness occurs when a legislature
states its proscriptions in terms so indefinite that the line between innocent and condemned conduct becomes a
matter of guesswork. This indefiniteness runs afoul of due process concepts which require that persons be given fair
notice of what to avoid..™ Accordingly, application of an ambiguously written anti-stalking statute to a person who
may not have been aware that his conduct was prohibited under the statute may result in a successful vagueness

challenge and a dismissal of charges against a dangerous individual.

3 Grayned v. City of Rockford, 408 U. S. 104 (1972).
4 Tribe, supra at 1033.
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Freedom of Movement

The right to freedom of movement, though not specifically mentioned in the U. S. Constitution, has been
recognized.® Most, if not all, state anti-stalking statutes seek to restrict a stalker’s movements by disallowing
following or presence in the vicinity of the victim. The right to movement, however, may be restricted by a statute
that is narrowly constructed to protect citizens from malicious or willful conduct. In other words, a state must have a
compelling reason to restrict the right of an individual to travel. A court will balance the state’s right to proiect its

citizens with the stalker’s right to travel and will determine if the statute is impermissibly restrictive.®

Other Possible Challenges

Project staff also considered the issue of the proportionality of the sentence compared to the crime committed.
The level of punishment imposed upon stalkers must be proportionate to the injury suffered by the victim. This
balancing is required under the Eighth Amendment to the U. S. Constitution, which prohibits the infliction of "cruel
and unusual punishments" and by the general principles of American jurisprudence. Sentencing issues are discussed
in Chapter HI.

Double jeopardy is another issue with which states may have to grapple in enforcing anti-stalking legislation.
The Fifth Amendment of the U. S. Constitution prevents a person from "twice being put in jeopardy of life or limb"
for the same offense. Many stalkers, in addition to engaging in criminal stalking behavior, have been found in
criminal contempt for violating a civil protection order requiring them to stay away from their victim. Included in
Chapter V is an analysis of recent U. S. Supreme Court decisions under which it appears that a criminal prosecution
for stalking based upon the same incident for which the defendant was prosecuted for criminal contempt would not
violate the Double Jeopardy Clause.

Some state constitutions have right-to-bail provisions under which bail only may be denied for persons charged
with capital offenses or offenses that could result in life imprisonment. Defendants charged with lesser offenses in
such states only may be detained before trial if they do not meet conditions for release, for example, bail. Project

staff reviewed states’ bail statutes. The issue is discussed in Chapter IV,

5 Attorney General of New York v. Soto-Lopez, 476 U. S. 898, 901 (1986).

§ Silvija Strikis, Note, Stopping Stalking, 81 GEORGETOWN L. J. (1993).
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State and Federal Roles in Addressing Stalking

The model code development project’s purpose was to produce guidance for states in formulating and
implementing anti-stalking codes. The resource group, project contractors, and project staff neither were charged
with nor undertook to develop a model federal anti-stalking code.

However, in preliminary discussions concerning the scope and focus of the model code development effort,
project resource group members briefly addressed the merits of enactment of a federal anti-stalking statute.
Resource group members reviewed copies of legislation pending in the Congress to make stalking of federal
employees a federal offense and were informed that several members of the Congress were considering introducing
broader legislation to create a federal stalking offense. Resource group members expressed concern and serious
reservations about the current trend in this country of "federalizing" any high-profile or topical crime issue in this
country,

The resource group conciuded that states and local governments are best situated to formulate and enforce
laws that proscribe stalking behavior. It was the consensus of the resource group members that the Congress should

not enact a federal anti-stalking law.

Profile of Existing State Stalking Statutes

Forty-cight states have enacted stalking laws since 1990, when California passed the first state Jaw to create the
crime of stalking. California expanded and increased penaltics under its stalking law in 1992. The legislation was
drafted in the wake of five unrelated murders of women who had been stalked, including young television actress
Rebecea Schaeffer, who was killed at her home by a fan. Twenty-nine other states followed suit two years later.”

Eighteen additional states and the District of Coiumbia passed stalking legislation in 1993.2

7 The following states passed stalking laws in 1992: Alabama, Colorado, Connecticut, Delaware, Florida,
Hawaii, Kansas, Idaho, Illinois, Iowa, Kentucky, Louisiana, Massachuse..;. Michigan, Mississippi, Nebraska,
New York, North Carolina, Ohio, Oklahoma, Rhode Island, South Carolina, South Dakota, Tennessee, Utah,
Virginia, Washington, West Virginia, and Wisconsin.

® The following states enacted stalking laws in 1993: Alaska, Arkaunsas, Georgia, Indiana, Maryland,
Minnesota, Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, North Dakota, Oregon,
Pennsylvapia, Texas, Vermont, and Wyoming.
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Arizona and Maine remain the only states without stalking laws. Arizona uses its harassment statute, and
Maine uses its terrorizing statute to deal with stalking behavior. Maine added provisions related to stalking cases to
its protective order statute in 1993.

A number of states that passed laws in 1992 introduced legislation in 1993 to amend or expand stalking
provisions. Seven of those states--Colorado, Nebraska, Oklahoma, Rhode Island, South Dakota, Tennessee,
Washington, and West Virginia--passed amendments.‘ California, Jowa, and South Carolina are still considering

stalking-related amendments. A complete list of statutory citations of state stalking statutes is provided in Chart One.

Stalking Defined

While alike in their purposes, state stalking statutes differ in their definitions and their elements. States
typically define stalking as willful, malicious, and repeated following and harassing of another person. Three states
proscribe "lying in wait." Many stalking statutes prohibit non-consensual communication. Seven states include
“surveillance” in the description of stalking behavior. Many states require a pattern of conduct. Provisions often
require that the victim have a reasonable fear for his safety, or a fear of death or bodily injury. Texas requires that,
in order for a defendant to be charged, some of the stalking behavior must occur after the victim has reported the

conduct to law enforcement. A description of prohibited act provisions of state stalking statutes is provided in Chart

Two.

Threat Required

The two chief elements of most stalking statutes are threatening behavior and criminal intent of the defendant.
Fourteen states require that the perpetrator make a threat against the victim. Three states--Colorado, Illinois, and
New Mexico--require that the perpetrator make a threat and then engage in additional conduct in furtherance of the
threat. Thirty-three states and the District of Columbia include in the definition of stalking actions that would cause
a reasonable person to feel threatened, even if there has been no verbal threat by the perpetrator. Thirtecen states
require that the defendant has the intent and/or the apparent ability to carry out the threat. Some states include

threats against immediate family members to be presented as evidence of stalking. Missouri and Nevada require a |



Chart One - Stalking Law Code Citations

ALABAMA (1992) Ala. Code 13a-6-90 to 13a-6-94

ALASKA (1993) Alaska Stat 11.41 260-270

ARKANSAS (1993) ;«ggk Stat. Ann. 5-71-229(a),(b)&(c), 5-13-301, 5-71-208 &

CALIFORNIA (1990) Cal. Penal Code 646.9

COLORADO (1992) Colo. Rev. Stat. 18-9-111

CONNECTICUT (1992) Conn. Gen. Stat. 53a-181(c)&(d)

DELAWARE (1992) Del. Code Ann. 1312(a)

FLORIDA (1992) Fla. Stat. 784.048

GEORGIA (1993) Ga, Code Ann. 165-90, 165-91

HAWAII (1992) Haw. Rev. Stat. 711

IDAHO (1992) Idaho Code 18-7905

ILLINOIS (1992) Ill. Rev. Stat. 12-7.3, 12-7.4, 110-6.3,& 3-14-5

INDIANA (1993) Indiana 35-33-1-1 - 35-46-1

TOWA (1992) Towa Code 708.11

KANSAS (1992) Kan. Stat. Ann. 95 & 96

KENTUCKY (1992) Ky. Rev. Stat. Ann. 508

LOUISIANA (1992) La. Rev. Stat. Ann. 14:40.2

MARYLAND (1993) Chapt. 205 and 206 Laws of Maryland 1993

MASSACHUSETTS (1992) Mass. Gen. L. ch. 265, Sect. 43 7

MICHIGAN (1992) Mich. Comp. Laws 750.411(h)&(i), 600.2950(a), 600.2954,
764.15(b), 771.2 & 771.2(a)

MINNESOTA (1993) Minn, Stat. 609.746

MISSISSIPPI (1992) Miss. Code Ann, 97-3-107

MISSOURI (1993) Mo. Rev. Stat. 455.010-455.085

MONTANA (1993) Mont. Code Ann, 45-5*2:”.0

NEBRASKA (1992) Neb. Rev. Stat. 42-903,924 & 28-101

NEVADA (1993) Nev. Rev. Stat. 200

NEW HAMPSHIRE (1993) N.H. Rev. Stat. Ann. 173:1-7

NEW JERSEY (1992) N.J. Rev. Stat. 209

NEW MEXICO (1993) NM. Stat. Ann, Ch, 86, 1-5

NEW YORK (1992) N.Y. Penal Law 120.13 & 14
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Chart One - Stalking Law Code Citations

NORTH CAROLINA (1992) N.C. Gen. Stat. 14-277.3

NORTH DAKOTA (1993) N.D. Cent. Code 12.1-17 and 14-07.1

OHIO (1992) Ohio Rev. Code Ann. 737.11, 1901.18 & 19, 2919.25, 251,
26 & 27, 2935.03, 2937.23, 2945.42, 311331, 4749.99,
5119.01, 5123.04(amended), 2903.211-215, and 2911.211

OKLAHOMA (1992) Okla. Stat. tit.21, sect. 1173

OREGON (1993) Or. Rev. Stat. 133.310

PENNSYLVANIA (1993) Pa. Cons. Stat. 18: 2709

RHODE ISLAND (1992) RI Gen. Laws 11-59-1

SOUTH CAROLINA (1992) S.C. Code Ann. 16-3-1070

SOUTH DAKOTA (1992) S.D. Codified Laws Ann. 22-19a-1 thru 22-19a-6 (1993
Revisions) 22-19a-1 to 22-19a-6

TENNESSEE (1992) Tenn. Code Ann, 39-12

TEXAS (1993) Tex. Penal Code Ann. 42.07, Tex. Code Crim. Proc. Ann.
17.46, 42.12, 42.8, Tex. Gov’'t Code 501.006

UTAH (1992) Utah Code Ann. 76-5-106.5

YERMONT (1993) Vt. Stat. Ann. tit. 13, 1061-1063

VIRGINIA . (1992) Va. Code Ann. 18.2-60.3

WASHINGTON (1992) Wash. Rev. Code 9a.46.020, 9a46.020, 9246.030, 9a46.060,
9a246.100, 9.61.230, 9.94a.155, 10.77.205,
71.05.425(amended), and 9a.46 (1993 Revisions) 13.40.215

WEST VIRGINIA (1992) W.Va. Code 61-2-9a (1993 Revisions} 61-2-9a to 61-2-9k

WISCONSIN (1992) Wis. Stat. 947.013, 29.05, 778.25(amended), 813.125(5m),
947.013(1), and 947.013(1r and 1t).

WYOMING (1992) Wryo. Stat. 1-1-126, 6-2-506, and 7-3-506 to 511

DISTRICT OF COLUMBIA | (1993) D.C. Code Ann. 22-504
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This diagram charts the specific acts that are mentioned in the stalking statute as prohibited conduct.

Some of the stalking statutes list "harassing" as a prohibited activity. These statutes either define "harassing” within the stalking statute or refer to the state’s
harassment statute for the definition. In those instances, the proscribed acts from the harassment definition are included.

Some states proscribe some of the acts below in other statutes, eg. terroristic threatening or trespass statutes. They are not charted here. Additionally, this
chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statuies may use different language to
proscribe the same activities.

"No specific acts" - no proscribed conduct is enumerated in the statute

Chart Two - Proscribed Acts
{Some states proscribe some of the acts below in other statutes, eg, texvoristic threatening or trespass statutes, They are not charted here,
Additionally, this chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statutes may use
different language to proscribe the same activities.)
Harassing
Some of the stalidng
statutes list *harassing®
as a prohibited activity.
These statutes either
detine "harzssing®
within the stalking
statute or refer to the
state’s harsssment
statute for the
definition. In those Possess
Pursuing Lylng Nob- instances, the or
or in Consensual proscribed acts from Show Disregnrd Confine/ Bodily
State Presence Approaching Following Surveil. Wait Intimidatin Coram, the harassment Trespass Weapon Wacning Restrain Vandal Harm
3 definition ate included. .
Alabama X X X
Alaska X X X X X Ist
Deg
Arizonz® X X X X

® The information it for Arizona’s harassment statute.

16



Chart Two - Proscribed Acts

(Some states proseribe some of the acts below in other statutes, eg. terroristic threatening or trespass statutes, They are not charted here.

Adgditicnally, this chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statutes may use
different language to proseribe the same activities.)

Harassing
Some of the statldng
statutes list “harassing®
I as a prohibited activity.
1 These statutss either
define *harassing®
within the stalking
statute oz refer to the
state’s harsssment
statute for the
definition. In those Possess
Pursuing Lying Non- instances, the or
or in Consensual proscribed acts from Show Disregard Confine/ Bodily
State Presence Approaching Following Surveil. Wait Intimidatin Comn. the harassinent Trespass Weapon Warning Restrain Vandal, Harm
e definition are included.
Arkansas X X X X st X
Deg
California X X
Colorado X X X
Connecticut X X
Delaware X X
Florida X X
Georgia X X X X X
Hawaii X X X X
Idaho X X
Illinois X X Agg Agg
Indiana X X X
Iowa X X X
Kansas X X
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(Some states proscrile some of the acts below in cther statutes, eg. terroristic threatening or trespass statutes. They are not charted here.

Chart Two - Proscribed Acts

Additionally, this chart uses the language of the specific statute ¢o indicate what acts are proseribed. It should be noted that some statutes may use
different language to proscribe the same activities.)

Harassing

Some of the stalking
statutes list *harassing®
as a prohibited activity,
These statutes either
define "barassing®
within the stalking
statute or refer to the
state’s pafassaent

statute for the
definition. In those Possess
Pursuing Lying Non- instances, the or
or in Consensual proscribed acts from Show Disregard Contfine/ Bodily
State Preseace Approaching Following Surveil. Wait Intimidatin Comm. the harassment Trespass Weapon Warning Restrain Vandal. Harm
g definition are included.
Kentucky 1st
Deg
Louisiana X X
Maine™
Maryland X X
Massachusetts X X
Michigan X X X X X X b4
Minnesota X X X X
Mississippi X X
Missouri X X
Montana X X X X
Nebraska X X X X

10 The information is for Maine’s terrorizing statute,
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Chart Two - Proscribed Acts
(Some states proscribe some of the acts befow in other statutes, eg. terroristic threatening or trespass statutes. They are not chaxted here,
Additionally, this chart uses the language of the specific statute to indicate what acts are preseribed. It shonld be noted that some statuics may use
different language to proscribe the same activities.)

Harassing
Some of the stalking
statutes list *harassing®
as a prohibited ectivity.
These statutes either
define "harassing®
within the stelking
statute or refer to the
state’s harassment
statute for the
definition. In those Possess
Pursuirg Lying Non- instances, the or
or in Consensual proscribed acts from Show Disregard Confine/ Bodily
State Presence Approncbing | Following | Surveil Wait Intimidatin Comm. the barassment Trespass | Weapon Warning Restrain Vandal. Harm
g definition are included.
Nevada
New Hampshire X X X
New Jersey X
New Mexico X X X
New York" X x b X
North Carolina X X X
North Dakota X X X
Ohio
Oklahoma X X X X X X
Oregon X X X X X X X
Pennsylvania X
Rhode Island X X

" The information is for New York’s menacing statute
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Chart Two - Proscribed Acts
(Some states proscribe some of the acts below in cther statutes, ¢g. terroristic threatening or trespass statutes. They are not charted here.
Additionally, this chart uses the language of the specific statute to indicate what acts are proseribed. 1i should be noted that some statutes may use
different language to proseribe the same activities.)
Harassing
Seme of the stalking
statutes list "harassing®
as a prohibited activity.
These statutes either
define *harassing”
within the stalking
statute or refer o the
state’s harassmient
statute for the
definifion. In those Possess
Pursuing Lying Non- instances, the or
or in Consensual proscribed acts from Show Disregard Confine/ Bodily
State Presence Approaching Following Sugvell. Wait Intimidatin Comm. the harassment Trespass Weapon Warning Restrain Vandal. Harm
g definition are induded.
South Carolina X X
South Dakota X X
Tennessee X
Texas X X %
Utah X X
Vermont X be X X X
Virginia X
Washington X
‘West Virginia X X x
Wisconsin
Wyoming X X X
District of Columbia X X X
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threat in order to prove aggravated stalking, but not stalking, Hawaii, Texas, and Utah also prohibit threats and the
intent te s#snage property in addition to prohibiting threats and the intent to cause personal injury. A description of

threat provisions of state stalking statutes is provide in Chart Three.

Intent and/or Effect

Most states require that the defendant has the criminal intent to cause fear in the victim. The course of
conduct must be "willful,” "purposeful," "intentional," or "knowing." Missouri and New Jersey only require that the
defendant intend to cause alarm or annoyance. Thirteen states do not require that the defendant have the intent to
cause fear, provided that he intends to do the act that results in fear. In these states, if the victim is reasonably
frightened by the alleged perpetrator’s conduct, an element of the crime has been met. A description of intent

provisions of state stalking statutes is provided in Chart Four.

Course of Conduct

State stalking laws almost always require that the alleged stalker engage in a "course of conduct." The crime is
not an isolated incident, but rather a series of acts taken together. Typically, a "course of conduct" is defined as "a
series of acts over a period of time, however short, evidencing a continuity of purpose.”

A few states specify how many acts must occur and over what period of time the conduct must occur in order
to constitute stalking. Iilinois refers to "acts done on at least two occasions...." Michigan requires a “series of two or
more separate, noncontinuous acts." Oklahoma’s 1993 revised law calls for "two or more separate acts,” and laws in

Colorado, North Carolina, and Virginia say "on more than one occasion."

Sentencing

Many states have both misdemeanor and felony classifications of stalking. States have determined penalties for
stalking based upon their unique sentencing systems. Typically, a stalker convicted of a misdemeanor may receive a
jail sentence of up to one year. Felony penalties from three to five yeérs are typical, but some states allow 10- and

20-year sentences.
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Chart Three - Threat Requirements
Legend: Threat or Entent and Threat and
Conduct Apparent Ability Conduct
Aggrav - aggravated stalking Statutes that prohibit Statutes that require Statutes that
A - only e sppacnt sy | eonshatvoud oo | thonten nd | reive s ho
threatened. The carxy out the threat satisfy the
perpeirator may make an in addition to the elements of the
explicit threat, but it is making of a threat. crime of stalking.
not reguired to satisfy an
State element of the crime.
Alabama X X
Alaska X
Arizona® X
Arkansas X
California X X
Colorade xB
Connecticut X
Delaware X
Florida X Aggrav
Georgia X
Hawaii X ]
Idahe X
Mlinois xu
Indiana X
Towa AA X
Kansas X
Kentucky X
Louisiana AA X
Maine® X X

2 Information is for Arizona’s harassment statute.

3 Threat followed by additional conduct in furtherance of the threat is required.
1 Threat followed by additional conduct in furtherance of the threat is required.

1 Information is for Maine’s terrorizing statute. An explicit threat is required.
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Chart Three - Threat Requirements
Legeng: Threat or Intent and Threat and
Conduct Apparent Ability Conduct

Aggrav - aggravated stalking Statutes that prehibit Statutes that require Statutes that

AA - only reqire apparent abilty | 80 o Tl | spyarent abiliy fo | and conduct 10
threatened. The carry out the threat satisfy the
perpetrator may make an in addition to the elements of the
explicit threat, but it is making of a threat. crime of stalking.
not required te satisfy an

State element of the crime.

Maryland X

Massachusetts X

Michigan X Aggrav

Minnesota X

Mississippi X

Missouri X Aggrav

Montana X

Nebraska X

Nevada X Aggrav

New Hampshire X

New Jersey X X

New Mexico X xv

New York™ X |

North Carolina x»

North Dakota X

Ohio® X

Oklahoma X X

Oregon X

16 The stalking must occur in violation of a court order.

1 Threat followes by additional conduct in furtherance of threat is required.

18 Information is for New York’s menacing and harassment statute.

¥ A reasonable warning or request te desist by or on behalf of the other person is required.

% Crime is called menacing by stalking,



Chart Three - Threat Reguirements
Legend: Threat or Intent and Threat and
Conduct Apparent Ability Conduct
Aggrav - ted stalking
v - aggravated st Statutes that prohibit Statutes that require Statutes that
. : t abili actions that would cause a | the intent and require a threat

AA - only require apparent ability reasonable person to feel apparent ability to and conduct to
threatened. The carry out the threat satisfy the
perpetrator may make an in addition to the elements of the
explicit threat, but it is making of a threat. crime of stalking.
not required to satisfy an

State element of the crime.

Pennsylvania X

Rhode Island X X

South Carelina X X

South Dakota X X

Tennessee X AA

Texas x*

Utah X

Vermont X

Virginia X

Washington X

West Virginia AA ) X

Wisconsin X X

Wyoming X

District of Columbia X

% Conduct must occur after the person toward whom the conduct is specifically directed has reported the
conduct described to a law enforcement agency.
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Chart Four - Intent Requirements

Intent {0 and
Actually Causes
Reascenable Fear

These statutes require that the
defendant intend to cause
reasonable fear. The "actaally
causes" language is in some
statutes, but for this chart, it is
assumed that if charges are
brought, reasonable fear has
resulted from the defendant’s

Intent to and
Actually Causes
Alarm/Anroyance

This is a lesser standard than
fear, and aithough some statutes
have it in their stalking statutes,
miost reserve this language for
their harassment statutes.

Actually Causes
Reasorable Fear

These statutes do not require
intent on the part of the
defendant. As long as the
vietims is reasonably frightened
by the defendant’s conduct, an
element of the crime has been
met. The defendant need only

State have the intent to do the act
actions. that results in fear.
Alabama X
Alaska X
Arizona® X
Arkansas X
Caiifornia X
Colorado X
Connecticnt X
Delaware X
Florida 3D BEG FELONY - 1ST DEG MIS
Georgia X ”
Hawait X
Idaho X
Hlinois X
Indiana X
Towa X
Kansas x® X
Kertucky X
Louisiana X
Maine
Maryland X
Massachusetts X

2 Information is for Arizona’s harassment statute.

2 The defendant must act "willfully and maliciously."
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Chart Four - Intent Requirements

Intent to and
Actually Causes
Reasonable Fear

These statutes require that the
defendant intend to cause
reasongble fear. The “actually
causes” language is in some
statutes, but for this chart, it is
assumed that if charges are
brought, reasonable fear has
resuited from the defendant’s

Intent to and
Actually Causes
Alarm/Annoyance

This is a lesser standard than
fear, and aithough some statutes
have it in their stalking statutes,
most reserve this language for
¢heir harassment statutes.

Actually Causes
Reasonable Fear

These statutes do not require
intent on the part of the
defendant. As long as the
viciim is reasonably frightened
by the defendant’s conduct, an
element of the crime has been
met. The defendant need only
have the intent to do the act

State actions. that results in fear.
Michigan X
Minnesota X
Mississippi X
Missouri AGGRAVATED X
Montana X
Nebraska X
Nevada AGGRAVATED X
New Hampskire X
New Jersey X
New Mexico X
New York® X
North Carolina X
North Dakota X
Ohio X
Gklahoma X7
Oregon X
Pennsylvania X
Rhede Island X

# The defendant must act "intentionally and knowingly."

 Information is for New York’s menacing statute.

% The defendant must engage in an “intentional course of conduct.”

7 The defendant must act "willfully and maliciously."
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Chart Four - Intent Requirements

Intent te and
Actually Causes
Reascnable Fear

These statutes require that the
defendant intend to cause
reasonable fear. The "sctually
causes” language is in some
statutes, but for this chart, it is
assumed that if charges are
brought, reasonable fear has
resulted from the defendant’s

Intent to and
Actually Causes
Alarm/Annoyance

This is a lesser standard than
fear, and aithough some statutes
have it in their stalking statutes,
most reserve this language for
their harassment statutes.

Actually Causes
Reasonable Fear

These statutes do not require
intent on the part of the
defendant. As long as the
victim is reasonably frightened
by the defendant’s conduct, an
element of the crime has been
met. The defendant need only
have the intent to do the act

State actions. that results in fear,

South Carolina X

South Daketa X

Tennessee X

Texas X

Utah X

Vermont X
Virginia X

Washington X
West Virginia X

Wisconsin X

Wyoming X
District of Columbia X
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Enhanced penalties are available in most states if a stalker violates a protective order, brandishes a weapon,
directs his conduct toward a victim who is under 16 years of age, or has committed a prior stalking offense. In 14
states, the prior offense must have been against the same victim. Nine states permit enhanced penalties for stalking
if the defendant has previously been convicted of another felony. A description of sentencing provisions of state

stalking statutes is provided in Chart Five,

Bail

Eleven states with stalking laws include bail or pretrial release provisioas for stalking defendants in their
stalking laws or in a related law. Arkansas, Maryland, Texas, and West Virginia require a no-contact order as a
condition of pretrial release. Georgia, in addition to requiring a no-contact order, provides that bail may be denied if
evidence shows that the defendant previously violated conditions of pretrial release, probation, or parole arising out
of a stalking offense.

Under the Illinois stalking statute, bail may be denied after a hearing if the state proves that the defendant
would pose a threat to the stalking victim.? The Chio statute lists specific factors that a court must consider in
determining the amount and conditions of bail. In Montana, the defendant may not be released without appearing
before a judge, and the court must notify the victim of pretrial release. Vermont law considers stalking a violent
crime, and bail is determined according to state guidelines for violent crimes.

In a number of states, the constitutional right to bail does not apply to persons charged with felony offenses if
the alleged offense was committed while the accused was on bail, probation, or parole for another offense or if the
accused has been previously convicted of a felony offense. In those states, a felony classification of stalking may allow

a court to determine that the defendant is ineligible for bail.

# The Hlinois Appellate Court, First District - Third Division reversed a decision by the Cook County
Circuit Court to deny bail based upon the no-bail provision of the Illinois statute. The appellate court did
not, however, issue a written opinion in the case. People v. Incandella, No. 1-92-3767, Dec. 10, 1992.
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Chart Five - Sertencing Provisions
KEY

VO: Violate court order - includes protection orders, probation, conditions of release, etc.
2d: Second stalking offense

3d: Third stalking offense and each subsequent offense
PF: Prior Felony

W: Weapon

16: Victim under 16 years of age

Twice: Stalking occurs on more than one occasion
AG: Aggravated

CT: Credible Threat

T: Threat

CC: Criminal complaint pending

BH: Bodily Harm to victim

Evaluation/
State Penalty Enhancement Counseling
Alabama 1-10 years VO: 2-20 years
Alaska Up to 1 year VO: Up to 5 years b. G

16: Up to 5 years
‘W: Up to 5 years
PF: Up to 5 years

Arizona® 4-6 months
Arkansas 3-10 years VO: 5-20 years

W: 5-20 years

2d%: 5-20 years
California Up to 1 year, $1000 PF* up to 3 years, $10,000
Colorado Up to 6 months, $750 VO: Up to 24 menths, $5000
Connecticut 1 year VO: 1-5 years

2d: 1-5 years

16: 1-5 years

® Court may require counseling as a condition of pretrial release.

* Information is for Arizona’s harassment statute.

* Repeat offense within 10 years or under another state’s statutory provisions
* Subsequent felony within seven years against same victim
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Evaluation/

State Penalty Enhancement Counseling
Delaware Up to 3 years VO: 6 months, $1000
24%: 1 year, $1000
Florida Mis: Up to 1 year VO: Up to 5 years, $5000
Fel: Up to 5 years,
$5000™
Georgia Up to 12 months 2d: 1-5 years X3
VO: 1-5 years, $10,000
Hawaii Up to 30 days, $1000 Twice: Up to 1 year, $2000 X3
Idaho Up to 1 year, $1000 VGC: 1 year, $1,000
2d¥: Up to 5 years, $10,000
Ulinois Up to 3 years, $10,000 | AG: Up to 5 years, $10,000 X%
2d%: Up to 7 years, $10,000
Indiana Up to 180 days, $1000 T: Up to 1 year, $5000
VO: Up to 1 year, $5000
CC: Up to 1 year, $5000
W: 1-1/2 years w/ not more than
1-1/2 years added for agg,
circumstances, and not more
than 1 year subtracted for
mitigating circumstances, $10,000
2d: Same as W.
Iowa Up to 1 year, $100 VO: Up to 1 year, $1000
2d: Up to 2 years, $5000
3d or more: Up to 5 years
Kansas Up to 6 months VO: 1-5 years

2d%: Up to 1 year

¥ Subsequent conviction within seven years

% If the stalker has the intent to cause fear, the crime of stalking is a felony offense.

% Court may order a mental health evaluation and counseling as a condition of probation.

% Court may order counseling,

%7 Second or subsequent conviction within seven years

% Applies to second conviction for aggravated s