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This Issue in Brief

In our society, liberty is the norm, and detention prior to trial
or without trial is the carefully limited exception.

—United States v. Salerno, 107 S§.Ct. 2095 (1987)

While it is impossible to predict future offender population
levels with absolute precision, current Federal law enforce-
ment policies and legislative initiatives lead everyone to agree
that the number of new Federal offenders will continue to
increase at a substantial rate. It is clear that the detention
crisis will only become more severe if no action is taken to
reliecve the current situation. . . . If adequate bedspace to
detain thousands of potentially dangerous prisoners is not
acquired, public safety and the Federal Criminal Justice
System itself could be threatened.

—Federal Detention Plan 1993-97 (United States
Department of Justice, December 1992)

This is a special edition of Federal Probation de-
voted to the topics of pretrial detention and release
and pretrial services. The two quotations above
make an eloquent case for the timeliness and rele-
vance of such an edition. The notion of depriving
individuals of their liberty before they are proven
guilty is one that deserves constant consideration
and discussion by members of a free society. We hope
this issue will provoke both.

The issue opens with a “call to arms” to persons
actively involved in the criminal justice process—be
they judges, probation or pretrial services officers,
defense counsel, prosecutors, or prison officials-—to
use their knowledge and experience to foster effec-
tive approaches to the Nation’s crime problem. De-
crying what he calls a “Draconian” approach to
alleviating crime, the Honorable Vincent L. Broder-
ick, U.S. district judge, Southern District of New
York, points out the folly in downplaying community
corrections, fostering more prison construction,
mandating longer prison terms, and enhancing the
role of the criminal prosecutor while denigrating the
role of the judiciary. In his article, “Pretrial Deten-
tion in the Criminal Justice Process,” he focuses
on accelerating detention rates as a prime example
of “one troublesome manifestation of the Draconian
approach.”

What can bail bondsmen do for defendants that
the courts cannot? Absolutely nothing, contends the

Honorable James G. Carr, U.S. magistrate judge,
Northern District of Ohio, in his article, “Bail Bonds-~
men and the Federal Courts.” Writing on the
theme “corporate surety bonds fulfill no function and
provide no service that cannot otherwise be accom-
plished within the framework of the Bail Reform Act,
Judge Carr explains why releasing defendants on
nonfinancial conditions imposed by the court is far
preferable to involving bail bondsmen in the release
process. He gives possible explanations for the per-
petuation of bail bondsmen in some districts and
urges pretrial services officers who continue to recom-
mend surety bonds and judges who adopt such recom-
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Pretrial Programs: Describing the Ideal

By D. Aran HeNRY

Director; Pretrial Services Resource Center, Washington, DC

Introduction

N THIS article we will describe what an “ideal”

pretrial program would look like, using as exam-

ples programs that have implemented the com-
ponents described. Defining the ideal will be based
on national standards relating to pretrial services,
as well as the experiences of program administra-
tors, program reports, and research treatises.’

Since pretrial programs are not autonormous but are
rather a part of the broader local justice and correc-
tions system, with each of their actions having some
effect on the other system participants, we will also
examine those system components that can affect
whether the pretrial program’s actions have the in-
tended results. An excellent pretrial prograrn operat-
ing in a less than excellent justice system is, after all,
similar to a car with new tires and a bad engine, or a
new VCR with a broken television: nice, but frustrat-
ing to operate.

Before we begin our swunmary of the criteria associ-
ated with an ideal pretrial system and program, we
should first justify why such an effort is worth under-
taking. Why do we need to know what constitutes “the
ideal” pretrial program? Isn't it enough that a pretrial
program even exists in a jurisdiction? And aren’t all
pretrial programs virtually the same?

The first rationale for such an examination is the
sheer number of persons passing through (or remain-
ing in) our Nation’s jails. For example, in 1990, 20
million persons were admitted to or released from jail
in this country, a population roughly equivalent to that
of the State of New York.? More troubling, however, is
the realization that the decisions as to who remains in
jail after arrest are not always made in a reasoned,
informed fashion. Consider:

« in over 20 percent of our large cities, judges do not
have pretrial services information and recommen-
dations when setting bail?;

« inthese same cities judges set money bail in a little
over 60 percent of the felony cases, effectively
passing on the decision as to release or detention
tobondsmen. Bondsmen take out about half of that
number, although no public official—not judges,
prosecutors, or defense—has any control over who
is selected to be released.’

+» 20 of the 39 counties surveyed were found to have
released less people pending disposition in 1990
than in 1988; 18 jurisdictions reported a decline in
the use of nonfinancial release.’

» jail crowding that has now infected virtually every
state often results in courts imposing “caps” on the
population level, sometimes forcing jail adminis-
trators to release low bail cases when the cap is
exceeded.® “Low bail” quickly becomes relative, as
local judges react to this usurping of their author-
ity by increasing bail amounts to exceed the cap
level and thus ensure detention. In Chicago, for
example, a person having a bail of $100,000 or less
set by the court will be released by the sheriff in
order to comply with the cap of a Federal court
mandate.” Often persons so released are not moni-
tored during the pretrial stage.

crowding invariably results in “lost” defendants. In
Baltimore, a recent examination of jail records
turned up 67 people in jail with no court dates; one
person was incarcerated for over 500 days without
a court appearance.?

Finally, and perhaps most troubling, pretrial pro-
grame, once touted as the panacea for discriminatory
bail practices and jail crowding, are sometimes found
to be seriously deficient in their efforts. In a national
survey of pretrial programs, administrators reported
that they interview only 60 percent of those arrested.’
Twenty-six percent of the programs surveyed make
subjective recommendations as to who should be re-
leased, in direct contradiction of national standards
for pretrial release generated by the National Associa-
tion of Pretrial Services Agencies.”” Even programs
that do use objective schemes as called for in national
standards may be exacerbating rather than relieving
the problem: 80 percent of the survey respondents
with an objective schems have never validated it."

Significant efforts are under way to identify and
address the causes of unnecessary incarceration—in-
cluding pretrial-—in local jails. The National Institute
of Corrections has for over a decade provided technical
assistance to jurisdictions trying to solve the problem.
But the single largest identifiable group that makes
up thejail populations in the country’s 3,000-plusjails,
and arguably the one most appropriate for expanded
remedies-—pretrial detainees—receives compara-
tively little attention. As a result, decisionmakers are
unable to get answers to basic questions: Does every
pretrial detainee in our jail have to be there? Are
there programs that might enhance our pretrial sys-
tem and decrease our costs? Are our bail statutes in
need of change? Is our pretrial services program alle-
viating crowding or contributing to it? Just how good
is our pretrial program?
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The Ideal Program

Before outlining the mechanics of an ideal pre-
trial program, we must first describe the goal of the
program, for all else is influenced by that decision,
as is any appraisal of the program’s “success.” Pro-
grams tend to have one of two basic goals: to pro-
vide the best information to judicial officers to
agsist in the bail decisionmaking process, or to
decrease needless pretrial detention. Many newer
programs, born in the wake of jail overcrowding,
have had their primary goal defined for them: get
the jail population down. The program’s success is
thus defined by the number of releases or the dol-
lars saved by the county as a result of program
actions. Often such programs are located in the jail
itself, a relatively recent change in program lo-
cus.'

But having as its primary goal and measurement
of success depopulating the local jail, the pretrial
program confuses a desirable side effect with an
appropriate goal. Pretrial programs were first es-
tablished to remedy an error of equity, or lack
thereof: Too many poor people were being detained
simply because they didn’t have the wherewithal
to pay a bondsman for their release. It was hy-
pothesized that if judges had verified information
that showed strong ties to the community, they
would feel confident in releasing them on their own
recognizance. This was demonstrated to be true,
but it quickly became clear that the information
gathered could increase judicial confidence in a
decision to detain, as well as to release, that a
program was as likely to surface information in its
investigation that would show the defendant to be
a higher risk for release. This has to be: If pretrial
programs fail to provide complete information—
good and bad—about arrestees, they become sim-
ply an extension of the defense, losing their
necessary neutrality in the eyes of the court. Thus,
the primary goal of a pretrial program must be to
improve the information provided to bail-setting
magistrates.™

The actual work of any pretrial program can be
divided into two areas: identification and monitoring.
A program has as its first responsibility to accurately
describe defendants appearing before a bail-setting
magistrate. Who is the person? Where does the person
live? What does the person’s criminal record indicate?
Are there social or physical problems that might be
relevant to the bail decision? As part of the identifica-
tion the pretrial program should include an assess-
ment of the individual’s likelihood of complying with
court requirements, if released, and describe the ap-
propriate conditions of release that would minimize
any identified risk. Second, the program should pro-
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vide services that furnish adequate monitoring of
those persons released pending trial.

Identification

The identification process includes four distinct
steps: screening; interviewing; verification; and as-
sessment.

Screening is the decision by the program (usually
based on political directives, fiscal limitations, or a
combination of the two) as to which arrestees will be
interviewed. This culling takes a number of forms:
Some programs will only interview a fixed number of
arrestees, based on a number determined by budget
negotiations with the city or county. If that number is
exceeded, the program receives additional funding.™
More often the screening procedure is charge-based—
certain felonies, misdemeanors, or violations are not
interviewed. In our ideal program, ali felonies and
system violations (probation or parole warrants)
where a judicial officer may set bail are interviewed.

The interview process should be voluntary, timely,
and thorough. The interview itself should only include
questions that are clearly related to the defendant’s
likelihood of returning for court as required and re-
maijning arrest-free, and usually includes family/resi-
dence information, employment/support information,
medical information, criminal history, and reference
information.'® The specific questions should be re-
viewed regularly by program staff to ensure that the
questions accurately capture the changing face of the
arrestee population.

When the basic interview is completed, staff mem-
bers attempt to verify as much information as possi-
ble, The purpose of verification is twofold: First and
primary is to identify a place in the community where
the defendant will be able to be reached if released.
Second, fraudulent information can be identified and
clarified and, if appropriate, influence the risk assess-
ment.

With the interview and verification complete, the
program staff must assess the risk posed by the defen-
dant, based on the information obtained. The assess-
ment will take one of two forms, depending on the
jurisdiction. In some places, the program’s assessment
will actually determine who stays in and who is re-
leased; a straightforward “infout” decision.”” In the
majority of places, however, the assessment will be for
a more limited purpose. Instead of actually determin-
ing release, the assessment will be submitted to the
decisionmaker—the bail-setting magistrate—for his
or her consideration.”® The principal distinction be-
tween the two (besides the obvious) is that in the
former the assessment must include some considera-
tion of the charge itself and the allegations surround-
ing the charge. In the second instance, where the
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assessment is provided to the actual decisionmaker,
the charge may or may not be included in the assess-
ment.'®

In an “ideal” program, the assessment should be
objective in nature and exclude the present charge,
except in limited instances where conditions of release
might be affected. For example, if the instant charge
is an assaultive crime, and if the program’s asssss-
ment of the defendant’s background indicates release
is appropriate, an additional condition of staying away
from the complainant during the pendency of the
matter would be included.

The program should be able to call on a number of
supervision options, reflecting the arrestee population
in the jurisdiction, to include in the assessment or
recommendation. These should be guided by the “least
restrictive option” principal and be tied to either rear-
rest or court appearance concerns, not rehabilitating
the arrestee. In virtually every instance, the program
should provide the judge some condition or combina-
tion of conditions that, if imposed, would likely ensure
the person’s appearance and good conduct pending
disposition, underscoring Chief Judge Renquist’s clear
reminder in U.S. v. Salerno (1987): “In our society,
liberty is the norm, and detention prior to trial or
without trial is the carefully limited exception.”

Finally, in our ideal program, dollar amounts would
never be recommended as conditions of bail, except
when there is clear evidence that the person will be
able to post the amount recommended and that such
a condition is the least restrictive option to ensure
appearance. (Money bail posted with the court, while
arguably able to ensure appearance, has had no de-
monstrable impact on community safety.) In no in-
stance should a bail amount be recommended to a
judicial officer when detention is the program’s intent
or when the program has not determined the individ-
ual’s capacity to post such bond with the court.”

The above translates into various assessment
schemes, including point scales, bail guideline grids,
and others. No matter which is used, it must be regu-
larly assessed. Too often programs maintain recom-
mendation schemes that have not been evaluatgd in
years (if at all); sometimes the scheme was simply
borrowed from another jurisdiction whose arrestee
population is markedly different.

Monitoring

An ideal pretrial program’s work is only half finished
when the bail decision is made. In order for judicial
officers to seriously consider various supervisory con-
ditions of release when setting bail, they must have
confidence that those conditions will be monitored and
that notice will be quickly provided when violations
occur. Pretrial programs should provide the monitor-

ing necessary to ensure that defendants released
pending disposition are informed of changes by the
court as to time, date, or location of hearings, and
comply with all conditions imposed by the court. Post-
release monitoring encompasses notification, condi-
tions supervision, and detention monitoring.
Notification services are perhaps the most basic serv-
ice the pretrial program can provide after release.
There is much experience demonstrating that im-
proving the notification process of defendants as to
court dates will measurably decrease failures to ap-
pear in a jurisdiction.?’ Such efforts can take the form
of simple notification letters or phone calls reminding
defendants of up-coming court dates. While this proc-
ess is usually undertaken by the clerk’s office (and on
a case-by-case basis by defense counsel), there are
instances where the pretrial program will have more
current information for contacting the defendant
than is available to the court. In the ideal program,
the notification process goes a bit further. When a
failure to appear actually occurs, the court passes the
case, giving the pretrial staff time to contact the
defendant and get the defendant back to court so that
the warrant need not be issued.

Conditions supervision is the process of ensuring that
defendants adhere to any restrictions imposed on their
release by the judge. This monitoring process must
include a structured, agreed upon manner of responding
to apparent viclations: Will the court be notified of all
violations, no matter how significant, or will authority
to deal administratively with some violations be dele-
gated to the program? Will counsel be notified of viola-
tions by the program? Will violation notices be
presented at the next scheduled court appearance or
submitted as they occur? Most important, will the pro-
gram provide a sanctioning recommendation to the judi-
cial officer, along with the notice of violation? The
specifics of the procedures for responding to violations
will of necessity be site specific; still, in every instance
they should be timely, complete, and, where sanctions
are recommended, adhere to the “least restrictive option”
concept.

In many instances the practical reality of initial ap-
pearance schedules precludes complete information be-
ing available to the pretrial program, and therefore to
the judge, for bail-setting. As a result, post-release serv-
ices provided by an'ideal pretrial program will include a
process that ensures changes in the status of pretrial
detainees that could affect bond status are identified and
provided to the judge with jurisdiction over the case.
Such followup reports should highlight the change in
status that has been identified and how such change
affects the program’s assessment of the defendant. Cop-
ies of the reports should be made available to counsel in
the case when submitted to the court.



26 FEDERAIL PROBATION

As part of their regular contact with released defen-
dants, the supervision staff will often identify services
that the defendant might wish, services not imposed
by the court as a condition of release but which might
simply help the defendant. The program should be
able to match up such defendant needs with commu-
nity rescurces, identifying programs that can provide
the treatment, counseling, or simply the information
requested by the defendant.

Besides the use of defendant supervision informa-
tion on an individual basis, the ideal program will also
aggregate the results of such information to inform
policy decisions, providing reports to court officials.
When cases tend to fail (perhaps when transferred to
another court), the types of conditions that are vio-
lated most frequently and the system’s responses to
violations can provide judicial officers (and system
administrators) ideas for decreasing defendant fail-
ure.

Finally, there are characteristics of the ideal pro-
gram that, while more difficult to measure precisely,
consistently are included in analyses of “good” pro-
grams. The first involves the dissemination of infor-
mation related to criminal justice and public officials
about trends that the pretrial program is in a particu-
larly effective position to spot. Sometimes included in
annual reports, this service increases the visibility
and, it appears, the reputation of the program. Second,
the ideal program usually has assumed additional
duties for the system. Such duties might include jail
classification, diversion screening, indigency determi-
nation for appointment of counsel, presentence inves-
tigation reports, or other services. Third, the ideal
program is involved in the training of new judges,
either locally or at the state level. Finaily, the ideal
program administrators can pick up the phone and
call the prosecutor, sheriff, or presiding judge and get
a response. They have established a relationship with
the other actors that allows for the speedy resolution
of simple problems and the careful consideration of
more complex ones.

System Factors

Even when the characteristics described above exist
in a program, the system “litmus test” results may be
less than ideal: Failure to appear or rearrest rates may
be unaccountably high or the local jail might be packed
with pretrial detainees. These undesired events can
often be attributed to factors beyond the control of the
pretrial services program. For example, an over-
crowded jail may simply be the result of a population
explosion in the jurisdiction and a jail built for a
smaller system. There are certain system charac-
teristics that appear to, at a minimum, be catalytic
and in some instances have been mandatory in achiev-
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ing improved pretrial systems. First is judicial leader-
ship. As with court delay reduction efforts, it appears
that strong, continuous leadership from the judiciary
is associated with better pretrial practices. Court de-
lay reductions, besides improving case dispositions,
also reduce the number of failures to appear and
rearrests. But there is something more. Where there
is strong leadership, questions tend to be addressed
quickly, there is little internal squabbling, and the
system is perceived as speaking with a single voice—
each of which improves pretrial practices. Second,
pretrial programs that operate under a clear bail stat-
ute (or court rule) tend to be more successful. A clear
statute addresses the issue of danger and how it
should be considered in the bail-setting process and
lays out in a prioritized manner the types of options a
judicial officer should consider in setting bail. Third,
systems that liberally employ the use of citations and
summons in lieu of detention are more likely to have
effective pretrial services. Fourth, systems that en-
sure that defense counsel is present early in the proc-
ess—prior to the first court appearance—can be
expected to have effective pretrial services. Finally, a
justice system that has an effective management in-
formation system, accessible to all the key partici-
pants, able to produce useful aggregate data quickly,
and that is easy to program, is likely to have a good
pretrial program.

There is one final component to our ideal pretrial
program that must be included: The ideal pretrial
program must change, and change regularly. The ad-
ministrators and staff of the program will at times
make other system participants uneasy, as they seek
to bring about changes in release practices that have
heretofore been accepted as gospel. But it must take
place, for every system served by a pretrial program—
here defined as the community system served, not
simply the justice community—is changing con-
stantly. Different population groups are entering and
leaving, community ties are changing, and speedy
access is making every community a neighbor. Pretrial
programs must change to ensure that their procedures
and those of other system actors do not inadvertently
continue practices that are outdated and unfair—be-
coming apologists for what is, rather than positive
forces of change in local criminal justice systems.

Pretrial services programs will not correct all sys-
tem problems, nor can they address the root causes of
crime, such as poverty, the polarization of the economy,
prejudice, and insufficient educational opportunities.
But what they can—indeed must-—do is continue to
try and make the justice system more just. Webster’s
first definition of just is, “having a basis in fact”; the
second is broader: “acting or being in conformity with
what is morally right or good.” Pretrial administrators
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and staff can make sure that their decisions and their
work satisfy both definitions; if they are successful,
they will truly have an “ideal” pretrial program.
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opor examples of interview forms used by various programs,
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release program has delegated release authority in the case of
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of a pretrial program making such a recommendation.

2lEor a description of one such effort, see “D.C. Trio Finds Supe-
rior Court No-Shows,” Legal Times, February 25, 1991.





