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principal offices in Petaluma, California, (707) 762-8113. The Center was created through the combined efforts
of those concerned with the improvement of tribal court systems and the administration of justice in Indian country.
Its goals are to design and deliver legal education, research, and technical assistance which promote this

improvement.
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The Center offers for sale many of the written training manuals that are employed in our
educational programs. In the near future, the Center wiil publish self-study materials to aid Indian justice
personnel who are unable to attend the Center’s training programs. The Center also publishes a quarterly
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CHILDREN’S JUSTICE ACT (CJA) PROGRAM FOR NATIVE AMERICANS
TRIBAL CODE REVISION RESOURCE PACKET

This tribal code revision resource packet is designed to provide assistance for Native
American CJA program grantees. The following are possible guidelines for use in revising tribal
codes to improve the investigation and prosecution of child abuse and neglect cases in Indian country.

The general guidelines are supplemented with a series of more detailed appendices.

I. General Tribal Code Revision Guidelines
A. Drafting Tribal Laws - A Manual for Tribal Governmentis (Appendix A)

Appendix A contains an extensive guide to the tribal code revision process in
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general. ‘This manual provides very useful resource information which should be
reviewed before undertaking the tribal code revision process.

General Guidelinss

-]
N

The end of Appendix A contains an article on the tribal code revision process

entitled "Tribal Child Protection Codes" which sets forth a series of problems which

tribes have experienced concerning tribal code revisica and some general guidelines

for the code revision process. A few additional guidelines are that (1) any tribal code
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revisions should reduce legalese as much as possible so that the community can

understand the code and (2) multiple copies of the code shouid be made available to

the community.
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C. National Indian Law Library Tribai Code Project

The final section of Appendix A contains information on the National Indian
Law Library Tribal Code Project. This project has developed and analyzed an
extensive collection of tribal codes and serves as a vital resource for tribes who are
considering developing or revising tribal codes.

D. Tribal Child/Family Protection Code (Appendix B) |

This code (developed by NIJC) provides tribes with a guide when drafting or
revising child protection codes. It includes both a model code and extensive
commentary explaining the code and how to adapt the code to meet the needs of an
iﬂdividual tribe. The code covers civil child abuse and neglect, child custody, foster
care licensing, guardianship, termination of parental rights and adoption.

E. Tribal Juvenile Justice Code (Appendix C)

This code (developed by NIJC) provides tribes with a guide when drafting or
revising juvenile justice codes. It includes both a model code and extensive
commentary explaining the code and how to adapt the code to meet the needs of an

. individual tribe. The code addresses juvenile delinquency proc‘eedings and a narrow

range of status offenses.

II. Children’s Bill of Rights
The tribe should consider adopting a comprehensive children’s bill of rights; An example of
a tribal children’s bill of rights from the Salt River Pima-Maricopa Indian Community is included in
Appendix D. In addition, the tribe should c;onsider adding a section to the code which provides a
statement of traditional tribal chilq_rearing practices and states that child sexual abuse was not a

traditional practice and is nGt an acceptable community practice.




1. Criminal Provisions

Jurisdictlon Issues

Child abuse and neglect cases often involve noo-members and non-Indians.
Althougls tribal courts do not have criminal jurisdiction over non-Indians (Oliphant
v. Suquamish Indian Tribe), tribal courts still maintain civil jurisdiction over non-
Indians (see section IV below). The Duro case had placed the issue of tribal court
criminal jurisdiction over non-msmbers in doubt, but Congress has recently acted to
permanently restore fribal court criminal jurisdiction over non-member Indians (see
Appendix E). It is important that the tribal code assert the greatest possible criminal
jurisdiction. This includes the assertion of criminal jurisdiction over non-member
Indians.
Exclusion Code

Exclusion ordinances aré necessary for the tribe to be able to exclude persons
who comm%t child abuse acts, especially non-Indians who are not subject to the tribal
court’s criminal jurisdiction. Pages 71-72 of Appendix A contains guidance for

developing exclusion codes.

Concurrent Jurisdiction Over Major Crimes

The federal courts have criminal juri;diction over 16 major crimes set forth
in the Major Crimes Act (18 U.S.C. 1153) when committed by an Indian within Indian
country. There are many instances in which the federal authorities fail to prosecute
for various offenses, including child sexual abuse. Consequently, tribal courts have
been forced to consider criminal prosecution in tribal court. Until recently, however,
most tribal codes did not include these 16 major crimes. Tribes should including the
16 major crimes within the tribal code 50 that if someone is prosecuted in tribal court
they will actually be prosecuted for the major crime and not just for the lesser

included offense. In 1984, the BIA finally recognized the need for tribal codes to




E.

include the 16 major crimes in tribal codes and decided to approve tribal codes which
include the 16 major crimes (see Appendix F).
Specific Child Abuse and Neglect Statutory Provisions

Tribal criminal code provisions should specifically define child abuse,
especially child sexual abuse, and provide clear guidance for the court in criminal
child abuse cases. Appendix G contains American Bar Association (ABA) guidelines
concerning criminal child abuse provisions, including specific child sexual abuse
definitions.
Provisions for Victim Impact Statements

The tribal code could contain specific provisions allowing for victim impact
statements and appearances (see Appendix H for information on victim impact
statements).
Incorporate Increased ICRA Seatencing Authority

The Indian Civil Rights Act (ICRA) was amended in 1986 to increase tribal

court sentencing authority from 6 months and $500. fine to one year imprisonment

and a $5000. fine (see Appendix I). For the tribal court to use the increased
sentencing authority, however, the tribai code must b_e amended to incorporate the
increased sentencing authority.

Provide Criminal Penalties for Failure to Report Child Abuse

The tribal code should include criminal penalties for failure to report

suspected instances of child abuse and neglect. Appendix J contains a copy of the

Indian Child Protection and Family Violence Prevention Act which includes very
specific criminal reporting law provisions - Section 404 (a)(1).
Revise Statute of Limitations Provisions for Child Abuse

The tribe should consider extending the statute of limitations for child abuse

cases (see Appendix G).
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protecting child victim witnesses such as the use of closed circuit testimony, videotaped depositions,
and exceptions to the hearsay rule. Appendix K contains extensive child victim witness protection

resource materiais. Appendix L contains specific child victim witness protection code provisions.

IY. Clvil Code Provisioas

Specific Child Abuse and Neglect Clvil Statutory Provisions

The tribal code should include comprehensive and specific civil child abuse
and neglect provisions. Appendix B contains a tribal child\family protection code
which includes comprehensive civil child abuse and neglect provisions. The ABA
recommendations in Appendix G contain additional possible guidance.
Broad Clvil Jurisdiction Provision

The tribal code should include the broadeést possible statement of tribal court
civil jurisdiction in child abuse and neglect cases, including civil jurisdiction over
non-Indians (see Chapter 2-2 of Appendix B for a possible example).
Formalize Child Protection Team Roie

The tribal code should include provisions formalizing the role of the child
protection team {see Chapter 2-7 of Appendix B for a possible éxample).
Incilude Comprekensive Reporting Law

The tribal code should include a comprehensive reporting law (see Chapter 2-8
of Appendix B for a possible example).
Clear Responsibility\ Authority for Investigation and Removail

The tribal code should include clear responsibility and authority for
investigation and removal (see Chapter 2-9 of A‘ppendix B and the Indian Child

Protection and Family Violence Act in Appendix J for possible guidance).

Y. Evidentiary Code Provisions

The tribe should consider revising the tribal evidentiary code to include specific provisions
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PREFACE

In recent years, American Indian tribes have begun to enact more
and more laws to promote economic development, to protect their
natural resources, and to provide for the safety and welfare of
their members. As tribal legislative activity increases, tribal
legislatures increasingly need access to the resources that will help
them make the important decisions that will affect their future.

The resources needed are the same ones that other legislatures rely
on - research, experts, public testimony.

Increased legislative activity also brings with it the need for
improvement in the drafting and management of laws being enacted.
State and federal legislatures have met this need in part by estab-
lishing offices of legislative counsel, staffed by attorneys who
specialize in drafting legislation. While only the very largest
tribal governments may need or be able to afford such in-house
legislative counsel, all tribes can benefit from the availability of
specialized legislative drafting services.

From 1981 to the present, the Northwest Intertribal Court System
(NICS) has provided specialized services in tribal legislative
drafting ("codewriting") to its member tribes (cuts in federal fund-
ing curtailed these services during most of 1983 and 1984). While
there have been good legislative drafting manuals available to NICS
codewriters, they are usually oriented toward the state and federal
government (See BIBLIOGRAPHY). Reed Dickerson's Legislative Draft-
ing, published in 1954 and probably still the best in the field, fails
to even mention tribal governments. No drafting manual specifically
for tribal governments has been published.

' In order to overcome this neglect, and to provide NICS staff and
member tribes with a drafting manual that would address the unique
issues affecting tribal governments in their legislative functions,
NICS obtained funding from the Administration for Native Americans
(ANA), Department of Health and Human Services (HHS), to develop this
manual as one part of an overall Code Development Project.

The manual makes no pretense at trying to cover all possible
issues arising in Indian law that may affect tribal legislation.

ii
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Nor does it attempt to cover legislative drafting problems in the
same detail as other manu;]s. What it does attempt is a synthesis
of these broad areas to provide tribal codewriters with a starting
point for further research. It also attempts to describe, in a
general way, the legislative process of most Indian tribes and the
codewriters role in that process.

Because of NICS' committment in working towards developing
among tribal members the necessary skills to effectively manage
their own tribal legal systems, whether by improving procedures in
tribal courts or by helping tribal councils enact new laws, this
manual was not written primarily for the law school-trained lawyer
in mind. The primary audience is those tribal members who tribal
governments would like to see develop as tribal codewriters.

There is no reason to assume that Indian people who have effec-
tively taken control of their own court systems as judges, administra-
tors, prosecutors, lay advocates, and court clerks will not be able
to be equally effective as tribal codewriters. Law-school trained
lawyers are not the only ones who ‘can learn legal research and
writing skills. An ever-increasing reliance by law firms on trained-
paralegals demonstrates this. While this manual cannot by itself take
an uninformed Iay person and transform him or her into a skilled code-’
writer, it can be of value to those who have the necessary background
and determination to bring about that transformation. The manual can
can also assist tribal council members who have no desire to write
laws, but who must review and act upon laws drafted for them by
others. It is hoped the manual will help them to be more critical of
the work being done for them and to enable them make more informed and
careful decisions.

Lawyers with Timited experience in writing legislation, or with
little or no exposure to tribal governments and the field of Indian
law, may also find helpful the manual's discussion of legislative
drafting rules and tribal legislative procedures and process.

While it is hoped that this manual can make a significant contri-
bution to the development of tribal legislatures and the improvement
of tribal laws, much more is needed. Unless tribes are able to gener-




ate revenues by increased economic activity on their reservations,
either directly thorugh their own businesses or indifect1y by taxa-
tioﬁ, they will remain largely dependent on the federal government
or outside sources to finance their legislative activity. A 1978
study by the National American Indian Court Judges Association
concluded that $348,000 annually over a five-year period would be
needed, followed by $110,000 annually in subsequent years in order
to permit all interested tribes the opportunity to adequately
revise and maintain their laws.* Until the federal government -
Congress, the Bureau of Indian Affairs, and other agencies -
recognises its obligation to provide the needed financial support
for tribal legislatures, most Indian tribes will have to continue
piecing together the necessary funding from whatever sources they
can.
E.G.M.
January 1986

NOTE: This manual will be used in training sessions for NICS member
tribes during 1986. From that experience, we hope to determine
whether revisions in the manual will be needed. We welcome sugges-
tions from readers on how the manual can be improved.

* Indian Courts and the Future, National American Indian‘Courf

Judges Association, pp. 156-161, USGPQ, 1978.
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INTRODUCTION

Purpose and Use of This Manual

This manual is written as a practical guide to drafting laws for
enactment by Indian tribal governments. While the primary intent is
that of a step-by-step guide for the non;lawyer already familiar
with tribal governments, it may also be useful for lawyers who have
limited experience in Indian Law, in working with tribes, or drafting
legislation.

There are three distinct parts to the manual.

Part I, The Legislative Process, contains an overview of legisla-
tion in the American legal system (chapter 1), a look at the tribal
1egis]ative'process (chapter 2) and the powers of tribal legislatures
(chapter 3), and concludes with an examination of the tribal code-
writer's role (chapter 4).

Part 11, Fundamentals of Legislative Drafting, begins with a sum-
mary of basic legal research, analysis, and writing techniques,
(chapter 5) goes on to review general rules that courts use to
interpret statutes (chapter 6), and ends with a discussion of rules
that make for better legislative drafting (chapter 7).

Part III, Drafting Tribal Laws, applies the information from the
previous chapters to the tribal contest. The special drafting
problems that arise generally in drafting tribal laws, because of
tribes' unique jurisdictional and political status, are covered first
(chapter 8). Issues that arise in drafting specific tribal laws, such
as law and crder codes; exclusion ordinances, and children's codes,
are discussed next (chapter 9). The final chapter examines the bene-
fits of keeping a tribal legislative history and organizing tribal
laws into a tribal code (chapter 10).

The Appendix includes a bibliography of references used to produce
the manual, a glossary of legal terms (which appear in bold face in
the manual) that may be unfamiliar to the lay person, a table of cases
and statutes cited in the manual, a list of addresses for sources of
additional information, and a 1ist of some sample or model tribal
ordinances and codes and how to obtain copies of them.

The manual is designed so that the genuine novice can proceed




step-by-step, chapter-by-chapter, when working on drafting laws for

a tribe. By itself, the manual is only a general guide to tribal Taw
drafting. The other sources referred to in the manual should be con-
sulted to help insure the laws to be adopted will stand the test of
any legal challenges, whether in tribal, state, or federal courts. If
the drafting is done by someone who is unfamiliar with Indian law,
review of draft legislation by someone knowledgeabie about Indian Law
is advised prior to final enactment. ‘

The manual can also be used by tribal officials who, while not
engaged in the actual drafting of tribal legislation, will be con-
sidered the true "lawmakers" when the laws are finally adopted. With
the aid of the manual, tribal legislatures can better evaluate draft
laws presented to them for adoption, enabling them make more informed
decisions about whether to enact a given law. By knowing the right
questions to ask, tribal lawmakers can decide if the legislation
before them is appropriate or, if not, reject the legislation and ask
it to be rewritten. 4

Chapter 3, Tribal Legislative Process, may not reflect the law-
making process of every tribe, but it should be fairly representative
of most tribes. The Appendix should be consulted to determine if a
special supplement has been prepared for a specific tribe. Special
supplements (Tribal Government Profiles) provide individualized
information on a given tribe that may be helpful to a codewriter work-
ing for that tribe. Upon request, a Tribal Government Profile can be
prepéred which addresses matters of significance for a specific tribe
or group of tribes. Profiles will be prepared for each of the member
tribes of the Northwest Intertribal Court System (NICS) participating
in the NICS code development project funded by the Administration for
Native Americans (ANA) of the Department of Health and Human Services
(HHS).

While this manual is intended principally for those assigned by
‘the tribal government to draft Taws, it could also be used by those
outside the tribal government who seek to propose legislation to the
tribes governing body, or to actually enact legislation where a tribal
initiative process is available.

Finally, it should be acknowledged that the manual can rightfully

vi
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be accused of blatant sex bias, since the pronouns "he," "his," and
“him" are used almost exclusively. This was chosen for convenience
only, and in technical vialation of the rule stated at section 7.3F.
Lest there be any doubt, both women and men are equally qualified to
be tribal codewriters.

vii
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PART I
THE LEGISLATIVE PROCESS

CHAPTER 1
LEGISLATION IN THE AMERICAN LEGAL SYSTEM

This chapter presents an overview and comparison of federal,
state, and tribai governments, and their respective legislative
systems. '

1.1 What is Law?

Law is the set of rules by which a society is governed. At the
extremes, these may be written and highly formalized, or they may be
less formal traditions passed on orally. The nature and form the law
takes in any one society depends on the complexity of the society's
structure and form of government.

In many highly organized societies, laws are enacted by a
governmental body called the legislature. Another type of law, the
constitution, is usually created by the people founding the govern-
ment. Courts are sometimes said to create a separate body of law
calied decisional law in which judges interpret the meaning and
application of legislative and constitutional laws in resclving dis-
putes. A

For example, when the United States Supreme Court in 1978
decided that Indian tribes could not prosecute non-Indians in tribal
court for crimes against the tribe, it made decisional or case law
based on an interpretation of the United States Constitution
(constitutional law) and the history of Congress' dealing with
Indians (legislative or statutory law) as well as past decisions of
the Supreme Court on similar matters (case law). There are also’
rules and regulations adopted by administrative agencies (regulatory
law) that are given the force and effect of law within the scope of
their statutory authority.

The people eligible to vote in a government (the electorate) may
dlso be able to adopt or direct the adoption of statutory laws
through procedures called initiative and referendum. '




1.2 An Overview of the American Legal System

A. Federal Government

The United States of America has what is called a "constitutional®
form of government. That means that its founding document, the
Constitution, is the supreme rule of law for the government. A1l
other rules and laws must conform to the requirements set out in the
Constitution or they are invalid. The United States form of govern-
ment is set out in the Constitution. The government is composed of
three distinct branches - a popularly elected Legislature (Congress),
the Executive (President and federal agencies), and the Judicial
(Supreme Court and lower federal courts). These branches govern in
a system of "checks and balances.” For example, when Congress Y
passes a law it does not become "law" until signed by the President.
If the President refuses to sign it, or vetoes it, it may yet be-
come law if Congress can override the law by a two-thirds majority
vote. After a law is enacted it may later be invalidated if per-
sons aggrieved by the law challenge it in the courts and the courts
decide that it is unconstitutional. Each branch acts as a check on
the abuse of power by another, thus achieving stability of the.
government through a balance of power. N

Besides laws passed by Congress there is another large body of
federal law known as case law. This is the law that derives from
court decisions that interpret statutory law and previous court
decisions and apply them to new sets of facts in cases brought before
the court. The reason this enormous body of law exists is because of
a doctrine called stare decisis or precedent. Simply put, this
doctrine, which is the foundation of English and American legal
systems, says that a court will follow its own prior decisions or
the decisions of higher courts in deciding new cases that raise
similar factual or legal issues. In order for courts to keep track
of decisions in hundreds of thousands of cases, they are published
in an organized manner so they can be easily found. Much of modern
legal research is devoted to the finding of the law in these court
decisions. r

Another source of federal law consists of the rules and deci-
sions of federal administrative agencies (federal regulatory law).

E T
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B. State Governments

Each of the fifty state governments is organized in a similar
fashion to that of the federal government. Each state has. its own
constitution, its own legislature, and its own courts. Most states
have official or unofficial codes that contain laws passed by the
7egislature. The decisions of the state appellate courts, and some
trial courts, are also published. ‘

One major difference between state and federal governments is
that the powers possessed by state governments are considered
general powers, those inherent powers that all governments must have
to survive. The state constitutions contain any limits on those
powers imposed by the voters. The federal constitution also imposes,
and authorizes Congress to impose, certain limits on a state's
powers. Unless the state constitution or federal law says that the
state government cannot exercise a certain power, it is presumed

that the state can exercise that power. This inherent power of
governments is called the police power. The federal government on
the other hand is considered one in which it exercises only those
powers granted to it by the people through the federal constitution.
The original thirteen states, in forming the federal government,
were considered to be creating a limited confederation for their
mutual defense and economic cooperation. The federal government's
powers are considered delegated powers, in contrast to the state's
general powers, and the federal government can only exercise those
powers delegated to it.

C. Tribal Governments
Nearly all Indian tribes have their own governments, composed

of tribal chairmen and tribal councils. Most tribes have constitu-

tions and legal codes, many of which have been approved by the
Secretary of Interior under the 1934 Indian Reorganization Act.
Those that have not been approved by the Secretary are nonetheless
effective under principles of inherent sovereignty.

Almost all tribes have tribal courts. These courts operate very
much like their counterparts in the non-Indian judicial system.
Tribal court judgments are often recognized and enforced by state
courts.




Tribal law is the body of law that governs the tribal government
and the people subject to its jurisdiction. In a more general
sense tribal law is of two types: 1) the law of Indian tribes as it
may vary from one tribe to another and 2) the law of a single Indian
tribe. It should be understood, however, that there is no uniform
body of tribal law that is applicable to all tribes just as there is
no uniform state law applicable to all states, except as each state
may have adopted a specific uniform law. Also significant is that
tribal law is generated by the tribe, rather than imposed on it or
made for it by an outside body.

Prior to European contact, and for a significant period there-
after, Indian tribes managed to survive and flourish without written
laws. In order to participate fully as governments in the modern
world, however, Indian tribes, like all other developing nations,
have had to adopt modern systems of self-government while at the
same time steadfastly retaining their cultural traditions. The
written law is one of these modern systems. .

Aside from the ability to participate in the world of govern-
ments, written laws provide other advantages. The written law
informs members of the society (those who can read or be read to in
the language of the written law) what kind of conduct is and is not
permitted. While this was and still is traditionally done orally
through families in many Indian societies, the written law has be-
come the means of formal governmental communication of general rules
of conduct. Members of the community who are fully informed of the
rules governing their behavior are likely to conform to those rules
or, if the rules are not appropriate, to seek changes in them. In
addition, because due process requirements imposed by the Indian
Civil Rights Act (ICRA) have in some instances been incorporated into
tribal constitutions themselves, written laws become even more
important.

1.3 Sources of Tribal Law
Tribal law may be found in treaties, constitutions, resolutions,
ordinances, regulations, court decisions, and custom or tradition.
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A.Treaties

Treaties with the United States that are ratified by the United
States Senate become federal law and are published in the Statutes
at Large, the only official publication for Congressional statutes
prior to codification in the United States Code.

(Other sources for treaties include Kappler's multi-volume work,
listed in the BIBLIOGRAPHY). The Bureau of Indian Affairs, federal
archives and tribal files may also have copies or coriginals of treaty
documents.

B. Constitutions .

Many tribes have constitutions adopted by the general tribal
membership. These constitutions usually set out the powers of the
tribe's governing body, including the power to enact laws, whether
expressed or implied.

C. Ordinances

Ordinance is the label most tribes assign to laws enacted by their
governing body. The power to enact a law on any particular subject
must derive from the governing body's inherent powers or delegated
powers. These may be found in the written constitution, or in the
lack of any restrictions contained in the constitution.

D. Resolutions

Resolutions are also enactments of a tribe's governing body that
may or may not be considered laws. Some resolutions may enact an
ordinance into Taw, may amend existing law or may set out the text
of certain laws within the body of the resolution itself. Other
resolutions that are not laws provide for things such as appoint-
ments of tribal officers, authorization for grant requests from
funding sources, and other matters more of an administrative rather
than legislative nature. However, the resolution is a device used
by federal and state legislatures as well.

E. Regulations

Regulations are rules of law that are adopted by tribal agencies
within the scope of regulatory powers and jurisdiction delegated
from the tribe's governing body. The purpase of regulations is both
to implement laws enacted by the governing body (resolutions and
ordinances) and to take care of routine matters that come up that




are not suitable to being addressed by the governing body. Regula-
tions may be permanent or temporary.

SUMMARY

The American legal system includes three essentially independent
governments - federal, state, and tribal. Tribal! governments share
many similarities with the federal and state governments. Tribes
enact their own laws, many of which are similar in form to state and
federal laws, and must accomplish similar purposes. Tribal legisla-
tures are an integral and important part of the American legislative
scene.

]
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. CHAPTER 2
TRIBAL LEGISLATIVE POWERS

- This chapter examines the power of tribal governments to enact
their own laws.

2.1 Sources of Tribal Powers

The power to regulate through the enactment of civil and crimi-
nal laws, the power to tax, and the power to take private property
for public purposes are considered to be powers inherent in organized
original governments. These powers are considered inherent because
they are necessary to fulfill the purposes of organized governments to
maintain a peaceful, ordered, and functioning society. Governmental

regulating powers are so extensive that it is impossible to list all
the possible subjects that may come within their scope.

Except as Timited by applicable law, these'same powers belong to
Indian tribes because of their status as original sovereign govern-
ments predating the arrival of Europeans in North America. In
addition, tribes may also exercise powers of property owners to use
and regulate their own property, and such other powers as may be
delegated by Congress. However, sovereignty remains the primary
source of tribal governmental powers. .

While Congress' power over Indian tribes is considered plenary,
it is not absolute. Delaware Tribal Business Committee v. weeks,
430 U.S. 73, 84 (1977), citing United States v. Tillamook, 329 U.S.
40, 54 (1946). Other constitutional limitations on federal
authority also apply to federal dealings with Indian tribes, such
as affording due process of law and paying just compensation for ‘
the taking of Indian property. These constitutional protections,
however, have not prevented the complete termination of some tribes
or the taking of territory from othef tribes.

Governmental powers can be divided into three separate func-
tions: legislative (making laws), executive (implementing laws), and
judicial (interpreting laws). While the federal and state governments
exercise these separate functions through distinct and separate
branches of governments, tribal governments typically do not.

Tribal councils usually exercise both legislative and executive




functions, while the judical function is exercised by a tribal court
established by a tribal council.

The absence of a three-branch system or of any other charac-
teristic of state or federal governments in no way diminishes a
tribe's inherent governmental powers. Although the powers of tribal
governments derive from their own historic sovereignty as indepen-
dent nations, their ability to exercise those powers is subject to
the willingness of the United States to allow them to do so. The
United States Supreme Court has interpreted the United States
Constitution broadly as granting plenary and exclusive power to the
federal government over Indian tribes. Morton v. Mancari, 417
U.S. 535, 551-552 (1974); Antoine v. Washington, 420 U.S. 194,

©199-204 (1975); Williams v. Lee, 358 U.S. 220,221 (1959); Worcester
v. Georgia, 31 U.S. (6 Pet.) 515 (1836).
As a practical matter, absent recognition and support (or at

least acquiesence) from the ‘federal government, tribes could not
effectively exercise their powers. Tribes are simply dwarfed by the
sheer size and superior strength of the United States. Some tribes
have taken grievances into world human rights forums to question
federal authority over them under international law. Ultimately,
however, the success of such efforts depends on the desire and
ability of other nations to influence U. S. policy toward tribes.

As a result, tribes must continue to rely upon their own ability to
influence the political process through whatever means are available
in order to insure that Congress takes actions that promote, rather
than diminish, tribal powers. "

A]thougﬁitriba] powers do not require court approval before they
can be exercised, many powers have been specifically recognized by
the Subreme Court, including the power to determine their form of
tribal government, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55,
62-63 (1978); determine tribal membership, Cherokee Intermarriage
Cases, 203 U.S. 76 (1906); Roff v. Burney, 168 U.S. 218, 222-203
(1897); regulate domestic relations among tribal members, Fisher v.
District Court, 424 U.S. 382 (1976); United States v. Quiver,;241
U.S. 602 (1916); make laws for the inheritance of property, Jones v.

Meehan, 175 U.S.1, 29 (1899); United States ex rel. Mackey v. Coxe, 18
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How. 100, 15 L. Ed. 299 (1856); enforce criminal laws against tribal
members, United States v. Wheeler, 435 U.S. 313, 328 (1978); enforce
tribal laws in tribal forums, Williams v. Lee, 358 U.S. 217 (1959);
requlate commerce and raise revenue through a licensing or permit
scheme, Morris v. Hitchcock, 194 U.S. 384 (1904); levy taxes for
regulatory and revenue raising purposes, Merrion v. Jicarilla Apache
Tribe, 455 U.S. 130 (1982); regulate conduct of non-members on non-
tribal land who enter into consensual relationships with the tribe
or its members, or whose conduct threatens or directly affects a
significant tribal interest, United States v. Montana; 450 U.S. 544,
565-566 (1981). See also Powers of Indian Tribes, 55 [.D.14 (1934).

When a tribe has the right to exercise its governmental power in
a particular area, it also has the right to enact legislation in
that area.

Because of the limitations imposed on Indian tribes by Congress,
or by the courts in analyzing the unique dependent status of tribes,
not all of these powers can be exercised to the same extent as
federal and state governments, or in some cases even local govern-
ments. On the other hénd, the unique status of tribes as separate
sovereigns also means that some limitations which apply to federal
and state govérnments may not apply to Indian tribes.

Before concluding that a tribe has the power to enact and en-
force particular legislation it shkould be determined whether:

(1) Congress has expressly limited the Tribe's authority
in a particular area; or

(2) The courts have held, or are likely to hold, that
because of their status as "domestic dependent nations"
Indian tribes inherently lack authority in a particular
area, and Congress has not delegated the necessary
authority to them.

To make this determination requires an understanding of federal
statutes, regulations, and case law that apply to Indian tribes, as
well as federal and state Taw that apply to the subject matter of
the proposed legislation. The following is a summary of some of the
major limitations that affect tribal legislative powers. It is not




an all-inclusive list. Research and analysis of the relevant law
must be done. This iskespecia]1y impobtant in Indian law because so
many aréas of tribal aﬁthority are untested and, if challenged, will
likely be decided by the courts. Therefore, a prediction of how the
courts might rule will often be a critical part of the analysis.

2.2 Limitations on Tribal Powers
The exercise of tribal powers of self-government, including

enactment of tribal laws, may be limited: 1) by federal treaties or
statutes, 2) by implication because of tribes' status as domestic,
dependent nations, and 3) by tribal law. Limitations in tribal Taw
are unique to each tribe, and must be found by examining a particu-
lar tribe's constitution and laws.

The following are some of the limitations on tribal powers.
Indian tribes cannot: criminally prosecute non-Indians, Oliphant v.
Suquamish Indian Tribe, 435 U.S. 191 (1978); impose fines or jail

sentences in excess of $500.00 and six months for each criminal of-
fense; exercise their powers in a way that violates due process or
equal protection of the iaws, Indian Civil Rights Act, 25 U.S.C.
§§1301-1303; engage in certain trade or commerce with non-Indians
free of state regulation (e.g. sales of cigarettes and liquor),
Washington v. Confederated Colville Tribes, 447 U.S. 134 (198Q0),

Rice v. Rehner, 103 S.Ct. 3291 (1983); exercise exclusive criminal or

civil court jurisdiction in states that have been delegated Public Law
280 ("P. L. 280") jurisdiction from Congress, Public Law 83-280, August
15, 1953, 18.U.S.C. §1162, 28 U.S.C. §1360 (amended in 1968, at 25
u.s.cC. §§13§1-26); exercise civil regulatory jurisdiction over nonmem-
bers on nonmember-owned land with the reservation, unless the non-
member is in a consensual relationship with the tribe or unless

tribal interests are affected. United States v. Montana, supra.

544 (1981).

These and other examples are discussed in more detail in Chapters 8
and 9. Additional information about federal Timitations on tribal
powers can be found in the Indian law publications listed in the
BIBLIOGRAPHY, and by doing legal research as described in Chépter 5.

10
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2.3 Scope of Tribal Lawmaking Authority |
~ State laws generally do not apply in Indian country unless

Congress clearly so provides or unless Indian interests are rela-
tively minor. Federal legislation, notably P.L. 280 caused many
reservations to become subject to state criminal jurisdiction and

to the civil jurisdiction of state courts (but not to state regulatory
or taxing authority). (see section 8.1)

2;4 Criminal Laws

The application of criminal law in Indian country is complex.
In summary, state criminal Jurisdiction applies to non-Indians who
commit crimes against non-Indians in Indian country. Federal crimi-
nal jurisdiction applies to non-Indians who commit crimes against
Indians. Federal criminal jurisdiction applies to Indians who com-
mit major crimes against either Indians or non-Indians. Tribal
jurisdiction applies to Indians who commit minor crimes (and prob-
ably major crimes as well) against Indians or non-Indians, with
punishment limited to six months and $500 per offense. On P.L. 280
reservations the federal Major Crimes Act no Tonger applies to
crimes committed by Indians; it is replaced by state criminal laws.
Alsa, federal jurisdiction is replaced by state jurisdiction as to
non-Indians committing crimes against Indians. Tribal criminal
jurisdiction arguably continues to apply to Indians, concurrent with
state criminal jurisdiction, on P.L. 280 reservations.

Tribal governﬁents and tribal courts are bound by the Indian
Civil Rights Act of 1968, and must recognize and apply federal “Bill
of Rights" concepts to Indians and non-Indians with whom they deal;
however, the only appeal to federal court is by habeas corpus. (But

See discussion of National Farmers Union Insurance Co. v. Crow Tribe,
sections 8.1 and 8.5.)

2.5 Civil Laws

The civil jurisdiction pattern in Indian Country'is not quite so
complex. Absent P.L. 280, state civil jurisdiction does not apply in
Indian country as a rule. Tribal courts have general civil juris-
diction over both Indians and non-Indians, although recent federal
decisions reflect a trend to restrict tribal regulatory jurisdiction

11




over non-Indians to matters involving important Indian interests.
(see section 8.2) '

Indian tribes have power to levy taxes on both Indians and non-
Indians residing, working, or doing business on reservations,
whether on tribal, allotted, or fee patent land.

State taxes do not apply to income received by reservation
Indians from reservation sources. States cannot generally tax or
regulate on-reservation activities by reservation Indians. State
taxes will not apply to the activities of non-Indians on reser-
vations (e.g., school construction, operating of trading post,
logging) where federal legislation is so comprehensive it preempts
the field. (see section 8.11)

State property taxes do not apply to trust or restricted lands
in Indian country. They do however apply to fee patent lands.

While state regulatory and tax laws do not generally apply in Indian
couhtry, state taxes can be imposed on sales of personal property by
Indians to non-Indians where the incidence of the tax falls on the
non-Indian. '

SUMMARY

Like any other government, tribal governments have the power to
enact their own laws. This is an inherent power, although it can be,
and has been, limited by Congress and the federal courts. Familiarity
with the cases and statutory law that affect the tribal legislative
power in general, and as applied to specific subject areas, is essen-
tial for the codewriter. Only then can the tribe be aware of the
likely consequences from enacting a new law.

REFERENCES®

1. F. Cohen, Handbook of Fderal Indian Law (1982 ed.).

2. Johnson, Alternative Approaches to Alaska Native Land and
Governence.

3. Johnson, State Court Jurisdiction on Indian Reservations.

4, Knight, Tribal Regulatory Systems.

5. Pevar, Rights of Indians and Tribes.

6. Press, Legal Structures for Indian Business Development on
Reservations, p. 230-262.

* See BIBLIOGRAPHY for complete citations.
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CHAPTER 3

THE TRIBAL LEGISLATIVE PROCESS

This chapter describes the legislative process common to most
Indian tribes. An Indian tribe's legislative powers are typically
exercised by a governing body called the tribal council. Some tribes,
however, may exercise that power through only one person, such as a
governor or a chief. Although most tribal governing bodies are called
tribal councils, they instead may be called a general council, busi-
ness committee, board of directors, or senate. The term "tribal coun-
cil® will be used in this manual in its generic sense as that govern-
ing body of the tribe which exercises the tribe's legislative powers.

A tribal council may be composed of from as few as three to as
many as eleven or more voting members. The larger a council is the '
more likely it also is to have committees with responsibility for
selected areas such as law and order, health, finance, natural
resources, and planning. Sometimes these committees will be com-
posed exclusively of council members, while other tribes will
appoint non-council members to sit on committees. The.committees,
1ike the council, may have both legislative and executive respon-
sibilities. For example, a law and order committee may have respon-
sibility for the tribal police department on. routine administrative
hatters, and responsibility for reviewing and making recommendatidns
to the council about proposed amendments to the law and order code.

Smaller tribal councils often handle all legislative and admini-
strative matters directly rather than through committees. However,
they may form special temporary committees to help draft a proposed
ordinance for council review.

Council and committee members may be paid a salary, or a fee, or
expenses when attending meetings, or nothing at all, depending on a
tribe's policy. Some will have extensive experience as lawmakers
and parliamentarians, while others will have none at all. Councils
may meet weekly, monthly or only as needs arise - there is usually
no specific legislative session as in federal or state governments.
In terms of process, tribes resembTe local city or county govern-
ments more than federal or state legislatures.

13




Unlike their state and federal counterparts, tribal councils
usually have no formal procedure for introduction of proposed
legislation. Ordinarily a problem will be placed on the council's
agenda in advance and be presented to the council, either by a coun-
c¢il member, a tribal member or other community resident, or a staff
person or attorney. The council may be requested to enact a law to
address the problem. A council decision to consider legislative
action on the problem may be made by informal consensus or by for-
mal motion or resolution. The degree of adherence to parliamentary
procedure wiill vary from tribe to tribe.

If the problem requires emergency action, and a draft ordinance
or resolution has been prepared, the council might enact a law imme-
diately. Otherwise, the problem will be referred to a committee,
staff, or attorney to study and report back at a later date, possi-
bly with a draft law for council consideration. |

Whether the bulk of the work is done by the council or a commit-
tee, the process is much the same (whenever the tribal council is men-
tioned in this manual in discussing the tribal legislative process, it
should be understood that much the same process applies to the commit-
tee level). Assume, for example, that reservation residents complain
to the council about excessive noise from all night parties at a
neighbor's house. The tribal police have told the riesidents they can
do nothing because the problem is not covered by the law and order
code. The council agrees to Took into the problem, and assigns the
task to the law and order committee to review and report back with a
proposed amendment to the code.

The committee meets with the tribe's codewriter (attorney or
other person) and police chief to discuss the problem. The code-
writer prepares a draft ordinance and distributes copies to commit-
tee members to review. After reviewing it committee members meet
again and suggest some changes, then agree to recommend it to the
council after the codewriter makes the changes.

Copies of the revised draft ordinance are made for the council.
The council meets and reviews it, agrees to more changes, then votes
to approve it as changed. Copies of the new law are then made
available to the police, the prosecutor, the tribal court and the

14




public. If required, the ordinance is sent to the B.I.A. agency .
superintendent for secretarial approval.

A copy of the amending ordinance is filed together with the law
and order code it amends. Later, the code may be re-typed in whale or
in part to incorporate any amendments.

SUMMARY
Although Indian tribes may use different forms or names in ‘
enacting their laws, the tribal legislative process is often very
similar. It is probably more like the local non-Indian municipal
government than it is like a state legislature in their procedures and
degree of formality. Local procedures unique to a particular tribe can
usually be determined by contacting the tribal administrator.

15




CHAPTER 4

THE TRIBAL CODE WRITERS JOB - A STEP-BY-STEP APPROACH

This chapter describes, in step-by-step fashion, the role of the
legislative drafter ("codewriter") in the tribal legislative process
(discussed in chapter 3). The emphasis is on what the codewriter's
role should be, rather than what it typically may be. Although the
tribél council is the focus for discussing the codewriter's role, the
discussion applies equally to working with a committee appointed by
the council.

4.1 Information About the Problem

By the time the codewriter is called in there already may have been
discussion about the nature of the problem for which a law seems to
be needed. The first step the codewriter must take is to obtain as
much information as possible about the problem and why it is felt
that a new law, or a change in existing law. is the best way to

address that problem. Possible sources of information include tri-
bal staff who must deal with the problem (for example, law enforce-
ment officers, judge, housing administrator), persons who will be
affected by a new law (for example, tribal members, reservation
residents, businesses), and persons who have had experience with
prior legislative efforts to address the same or similar problem in
the same or other jurisdictions. The services of a skilled con-
sultant may be needed if the problem is of a highly technical or
sensitive nature.

4.2 Is a Legislétive Solution Appropriate?

Before proceeding t6 enact a particular law, the codewriter
should encourage the tribal council to ask itself "what is the nature
of the problem that needs a legislative solution?" A thorough under-
standing of the problem is essential for developing the proper
legislative solution, or for determining if legislation is indeed the
solution to the problem. A definite decision that legislation is
appropriate is not absolutely necessary before proceeding with further
drafting steps. A decision that legislation is not the way to go can
be made at any step up to final enactment. For example, assume a
tribal council is considering adopting a tribal employment rights

1R
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ordinance (TERO) because an outside construction firm will be building

tribal housing on the reservation. There are no other employers on the
reservation nor will there be any for the foreseeable future after the

construction contractor is gone.

Rather than adopt a TERO ordinance, an alternative in this
situation might be to incorporate TERO-type preference provisions
directly into the construction contract. By this approach the
immediate problem of assuring tribal preference in hiring for the
housing construction is solved. Also, the TERO provisions in the
construction contract can be tailored to the specific needs and

requirements of the tribe and the contractor; for example, specific
numbers of tribal employees, qualifications, etc.

While this approach does not take care of the long-term need for
a TERO ordinance, it does allow the tribe time to consider more

carefully what such an ordinance shou1¢ include so that it will com-
prehend as many future situations as possible. In the short term,
prospective tribal workers can take advantage of the immediate
employment opportunities and not be adversely affected by the delays
of long-term planning. Experience gained from administering the
TERO provisions of the construction contract may also assist tribal
officials in deciding what the TERO ordinance should include to make
it more workable.
A. Asking Questions
The best approach to take in trying to understand the problem,
then, is to ask questions of the people who have identified the
problem - cavering the basic who, what, when, where, how, and why:
(1) Who does the problem affect? Only tribal government
employees? A1l tribal members? A1l reservation resi-
dents? Certain age groups? Non-Indians?
(2) Who will implement the legislation? Are there sufficient
personnel and funds to implement a legislative solution?
(3) Has the tribe had experience with other solutions (legis-
lative or otherwise) to the proposed problem? Did they
work? Why or why not? '
(4) Are there people with expertise in this subject matter
(for example, an Indian Child Welfare worker, a law
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enforcement officer, etc.) who can "brainstorm" the
problem? |

(5) How have other jurisdictions - tribal, state, local or
federal - handled the same or similar problems? Are
copies of sample statutes available?

(6) Is there any consensus ambng people who will be affected
by a legislative solution to the problem, or is the com-
munity sharply divided?

(7) To what extent can a self-executing law be drafted?

(See also BIBLIOGRAPHY: Read, Materials on Legislation,
pp. 233-234 for a sample questionnaire in preparing draft legislation.

B. Using Tribal Committees

Many tribes appoint committees to oversee various tribal programs
or areas of governmental interest (see chapter 3). These committees
can be a valuable source of information in determining what laws are
needed on a particular subject. Committees made up of tribal members
(and sometimes nonmembers) for such areas as law and order, housing,
social services, health, personnel, land use and many other areas are
both a source of expertise on their given subject area and a valuable
source of input from community members on what solutions are needed.

~If a committee has a budget or certain powers to invéstigate within
its jurisdiction, it can aid in the investigation and solution of the
problem. The codewriter should discuss the appropriateness of using a
tribal committee.

C. Holding Public Hearings
The public hearing is another saurce of information the codewriter
may recommend in determining whether a problem requires legislative

solution and, if so, what such legislation might be. This is a common

practice ameng federal, state and local legislative bodies, perhaps in
part because of legal requirements. While public hearings are less
common in tribal governments, they can serve a number of useful pur-
poses and may in some instances avoid possible deprivations of due
process under the Indian Civil Rights Act or the tribal constitution.
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This is especially true when a problem or proposed solution
affects more than just tribal members. It provides a forum for non-
members who otherwise have no voting rights, in which they may seek
to persuade the tribal hearing body to take a particular course of
action. However, it should be noted that there is presently no
constitutuional requirement that any legislative body - federal,
state, tribal or local - give the public notice of laws that are being
considered for enactment.

A taped record of a public hearing, and possibly a written
report based on the hearing (see for examplie, congressional hearing
records, Illustration 4-1), may prove useful in analyzing possible
solutions and their Tikely effects.

4.3 Evaluating Alternative Solutions; Recommending Proposed Solutions

After helping the council to consider aiternative solutions, the
codewriter should ask the council to decide on one that seems to have
the most merit and support. At this point it is not necessary to
decide what is legally supportable, but what is practically support-
able. In other words, will this solution, assuming it can be framed
in a way that will survive legal challenges, work within the community
and governmental framework of the tribe?

4.4 Researching the Law

After making a decision to draft a law, the codewriter must
research relevant law affecting the subject matter of the problem.
At a minimum the research should include all current tribal laws
and any federal laws that may affect the subject matter. In addi-

tion, the codewriter will want to research other tribal, state,

federal or model codes that deal with the same subject matter since
they may provide good starting points for a first draft. Most impor-
tantly, any restrictions in tribal or federal law which would Timit
the effectiveness of the legislative solution must be identified.
Restrictions in tribal law may be easier to accommodate or change,
but applicable restrictions in federal law will usually have to be
followed. If it appears that federal law or its application may
have to be challenged in order to achieve a satisfactory tribal
legislative solution, an attorney with experience in federal Indian
law should first be consulted. (see, generally, sections 5.1 and 5.4)
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4.5 Reporting the Research Results

The next step for the codewriter is to write a report of his

'research results. Following a legal memorandum format (see section
- 5.3) the issues raised by the problem and the law relating to that

problem should be fully discussed. A conclusion, based on applying
the law to the facts of the problem, should recommend possible solu-
tiohs, legislative or otherwise. The report should be reviewed by
others, including tribal attorneys, judges, and committee and council
members as appropriate. Copies of relevant laws or cases, or sample
provisions f}om other jurisdictions, may be attached to the report.

4.6 Drafting a Proposed Law
A. Getting Started
If the research report concludes, and the council agrees, that a
legislative solution seems appropriate, the drafting process can
begin. Drafting should begin with a plan and an outline of how the
draft law will look (see Section 7.2). Special attention should be
given to the drafting of clear and accurate language (see generally

- chapter 7). Equally important are the compliance mechanisms - will
they be self-enforcing or will penalties be imposed? Is the tribe

equipped to enforce compliance or are additional resources needed?
Initial drafts should be circulated for discussion and comment. Final
editing and typing should be done oniy after comments are received.
It may be helpful to include a written commentary if the draft is
lengthy or requires explanation.

B. Making Revisions

Before a draft is taken back to the council, it should be

reviewed, edited and revised as many times as necassary to get it

“into readable form and to accomplish the intended purpose. If

there are problems with the organization of it, the outline should
be revised. If the arrangement of sections is not right, they
should be rearranged. Important checks should be made for consis-
tency throughout the document. Is the language understandable? Is
it too wordy? It should be revised accordingly, left alone for a
while, then re-read again. If others whose ability and opinion are
respected are willing to be available, their comments should be
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sought as well. The comments should be considered and included, if
acceptable.

If proposed legislation will affect particular persons if en-
acted, it should be reviewed by them, if the council consents.
Public hearings may be useful in such situations.

C. Preparing for Counci’l Review i

After the draft eppears ready to be sent back to the council,
enough time for it to be read should be allowed before scheduling a
meeting to discuss it. If certain people should review the draft
before the council meets, the codewriter should make sure they have a
copy well enough in advance so_that any objections can be corrected.
If after reviewing the draft the council has problems with it, the
codewriter should try to understand their objections and what it will
take to remedy them. The codewriter should resist as persuasively
as possible any efforts by the council to let someone else make the
necessary changes, especially if he has more familiarity with the sub-
ject matter, ‘the law, and other practical concerns. Ultimately,
though, the codewriter must yield to the council's wishes.

To avoid potential problems, from the beginning it should be
clearly understood whether the council or a committee is the final
authority. If the council is to assign the work, the codewriter
ultimately is responsible to the council. The council should state
what ‘the committee can and cannot expect from the codewriter. If
the committeekbegins to direct in ways that are not in the best
interest of the council for this particular legislation, there needs
to be a means of recourse back to the council. Otherwise too much
time will be wasted and the council will not be pleased.

To summarize, in preparing a draft tribal law, for presentation to
the council, the codewriter should:

(1) Find out what the tribe wants to accomplish and what
concrete problems this involves.

(2) Explore the problems with the tribal council, pointing out
what the alternatives are, and by asking appropriate
questions, help them think the problem through.
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(3) Explore the existing legal situation to find out what
constitutional provisions and what ordinances, if any,
already deal with the subject. Which ordinances need to
be repealed? Which need to be amended? What admi-
nistrative practices will be affected? What might be the
collateral results?

(4) Develop a concrete and cohesive plan of organization and
arrangement.

(5) Prepare a draft of the proposed law, paying attention
to the principles outlined in this manual, and checking
doubtful substantive and technical matters with the
available experts or by such independent research as
appears to be necessary to get a reliable result; and,
as new problems come to light, get the answers from the
tribe or the available experts, or by individual
research.

- (6) Revise the draft as many times as may be necessary to
produce a professionally satisfactory result.

(7) Make appropriate across-the-board checks for consistency,
coherence, and clarity.

(8) If the problem is very complicated or the result must be
satisfactory to many people, submit the tentatively
complete draft to a panel of experts, circulate copies to
a representative group for suggestions and comments, or
hold hearings. '

(9) Polish the language to make the draft as readable as
possible.

(See also BIBLIOGRAPHY: Dickerson, Legislative Drafting, p. 45)

4.7 Getting the Draft Law Approved

A. Committee Approval

The procedure for obtaining final approval will vary from tribe to
tribe. The codewriter should ensure that the requirements of tribal
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law are met. If a tribal coomittee is involved, the first task after
compieting the draft is to get approval from the committee. This may
require a number of revisions. Once the committee is satisfied with
the draft, a memorandum should be prepared summarizing the committee's
comments on the more important sections. This will serve the purposes
of both communicating to the council why the committee recommended the
version it did, and also by recording some of the significant legisla-
tive history (see-section 10.1). It also rewards the committee mem-
bers by pointing out the great amount of work they contributed.

This memorandum may be one from the codewriter to the council, or
from the codewriter to the committee chair for transmittal to the
council, or one to the council prepared by the codewriter and from the

‘committee chair. It will depend on the preferences of each tribe.

B. Council Approval

Much of the same process that went on at-the committee level
will also occur at the council level. However, if the committee and
codewriter have done their jobs, including trying to develop the kind
of law the council will be inclined to enact, most of the work will
not have to be repeated. If an additional memorandum is needed from
the codewriter at this point, it will probably be a short one. If one
has already been done, another is not necessary. The council's pre-
ferred procedure should be followed.

The: documents that go to each council member should include the
final draft approved by the commititee, if applicable, the final
memorandum ;ummafizing the committee's work, any previously drafted

research reports (memoranda) and any other documents that will
help the council evaluate the proposed law. The council should be

' giv&n copies of any earlier versions of the draft law as well as

copies of the tribal code (if the tribes laws are codified; if not,
copies of any laws related to the one under consideration), including
the tribal constitution, and any sample or model Taws upon which the
draft was based. While they may not be needed, they are available for

reference.

There may be aspects of the council's review of the propésed Taw
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for which assistance is not needed. The.codewriter must be sensitive
to thié and be prepared to graciocusly "butt out" if requested to, or
offar to do so if it seems appropriate.

As with any other legislative body the council should be addres-
sed and treated with the proper respect. While often less formal
than their federal or state counterparts, the importance and seri-
ousness of the council or committee work is no less, and should be
treated accordingly. A restrained but relaxed sense of humor will
also help as long as it is handled in an appropriate manner (see
Dodge v. Nakai, 298 F, Supp.26 (D.Ariz. 1969) for an example of how
not to do it). Remarks should be as brief and as clear as possible.

The codewriter should be sensitive to often heavy council agendas

and be prepared to point out the major issues as well as explain any
differences over the final draft. Any additional changes and the
reasons for them should be explained. Questions from any member are
to be openly welcomed and answered directly. If it is a question to
which the codewriter does not know the answer, it should be-stated.

If it is a question to which he should know the answer, the codewriter
should find it and report back. Any concern raised should be regarded
as important, especially to the person eXpressing the concern.

4.8 Post-Enactment Procedures

After enactment, a number of procedures are necessaéy to insure
that proper records are kept and that notice of the new law is
given.

After the original law is passed, certified and sealed (if
applicabTle) Qy the council, it should be filed with all other tribal
laws in chronological order and in a secure place.

Prior to that copies should be distributed to appropriate
tribal officials (see I1lustration 4-2). Copies for public examina-
tion also should be made available. It is recommended that notice the
law has been enacted, with a summary of its effect and its effactive
date, should be published in the tribal newsletter or local newspaper,
and posted at other locations likely to give notice to the public (see
I1lustrations 4-3 and 4-4). The notice should also indicate where
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a copy of the law can be read during regular business hours. An
affidavit of publication should be retained in the appropriate files
so that any questions that may arise at a later date about adequate

‘notice of the new law can be resolved in the Taw's favor (see

Il]ustration 4-4). You may want to send a copy of the law to the
local Bureau of Indian Affairs Agency Office so that it can be made
available there for public reading. Distribution to local law
libraries may also be done as well as to the National Indian Law
Library (see APPENDIX).

The codewriter should also determine whether approval by the
Assistant Secratary or Commissioner for Indian Affairs, Department of
the Interior, is required by the tribe's constitution or federal law
before the law becomes effective (see section 8.10).

4.9 Updating Tribal Law Changes

Adequate records of tribal laws are necessary, but may not be
enough if they do not show clearly what laws remain current at any
given time. This problem increases as the number of new laws and
amendments to old laws increases. The current status of tribal law

" on any particular subject can be more easily located by putting to-

gether a set of current tribal laws organized by subject matter in a
suitable fi]ing system or 3-ring Dinder (see section 10.2 on
codification). Prior enacted laws and future laws will stil} be
retained in the order of being passed.

Keeping a legislative history of enacted laws (for example,
early drafts, memoranda of law, research reports, correspondence,
etc.) may also be helpful for determining the tribal council's in-
tent at a later date (see section 10.1).

SUMMARY

The codewriter's role in the tribal legislative process is very
important. He must be able not only to draft effectively, but also to
assist the tribal council at every step of the way. He must help the
courcil determine in the first instance whether legislation is needed.
If it is needed, the codewriter must determine how to make it work
effectively on a practical level and meet all legal requireménts.
Finally, he must help insure that adequate notice of newly enacted
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laws is given, and that the laws are maintained in a way that those
affected can refer to them easily.

REFERENCES*
Dickerson, Legislative Drafting.
Knight, Tribal Regulatory Systems.

* See BIBLIOGRAPHY for complete citations.
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PART II
FUNDAMENTALS OF LEGISLATIVE DRAFTING

CHAPTER 5
BASIC ORAFTING SKILLS AND REQUIREMENTS

This chapter addresses some of the basic skills a codewriter
should have. These skill areas include legal research and analysis,
preparation of research reports, subject matter knowledge, and basic
writing ability.

5.1 Legal Research - An Introduction

Legal research is an extremely important tool for the codewriter.
Entire texts are devoted to the subject. This section provides only a
basic introduction to how research is done in the American legal
system. For more information on how to do legal research, the reader
is directed to the references listed under that topic in the BIBLI-
OGRAPHY. Law schools sometimes devote two full semesters to a legal
research course and many two-year colleges that have paralegal pro-
grams now offer legal research classes as part of their curriculum.

Because the bulk of law in the American legal system is found in
statutes, cases, and regulations, the system of legal research is
aimed at gettihg access to those laws.

A. Researching Statutes

When Congress or the state legislature passes legislation that
becomes law, the new Taw is published. The laws passed by Congress
are published in an official multi-volume set called Statutes at
Large in the chronological order in which they became law.

Each law of Congress‘is assigned a number. The laws that affect
the general public are called public laws. For example, the Indian
Self-Determination Act is Public Law 93-638, which means it was the
638th public law passed by the 93rd Congress. It is published at
volume 88, page 2203 of the Statutes at Large and cited as 88 Stat.
2203 (see ITlustration 5-1).

Each state, having its own constitution and form of government,
may vary from others in how it enacts and publishes its laws. Some
states' statutory laws are published in an official multi-volume set
similar to Congress' Statutes at Large. The numbering system and
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organization of the laws will also vary from state to state. (See
I1lustration 5-2) - Some states' statutes are published by private
publishing companies.

Within the last thirty to forty years, most states also have
codified their statutes. (Illustration 5-3) Codification is a rear-
rangement of existing statute law by subject matter, without making
substantive changes, thus enabling easier access to current laws.
(See Chapter 10) Some of these are official (directed by statute) and
others are unofficial (privately pub]ished). Laws of Congress, after
the publication in the Statutes at Large, also are rearranged by sub-
ject matter in the United States Code, the official codification of
federal statutory law. (See I1lustration 5-4)

There are also two unofficial codifications of federal statutes.
The United States Code annotated (USCA) and the United States Code
Service (USCS) are privately published codifications which include
citations to court cases that have interpreted the code sections
(annotations), legisiative history and related information. (See
ITlustration 5-5)

Because of the subject arrangement, the law on a particular topic
can be located by looking in the Code's index, which then indicates
the title, chapter, section, or simiiar number where that code
section can be found. (See Illustration 5-6)

B. Researching Cases ‘

The decisibns of courts are published in a manner similar to that
of statutes except that there is no codification of the case law.
Instead, digests are used to locate judicial opinions on a particu-
lar subject.  While court decisions are published chronologically
in multi-volume sets based on jurisdiction (called Reporters),
the'digests summarize the points of law from those decisions and

index them by subject. These summaries also contain citations to
the volume and page in the reporter for that jurisdiction where the
cases can be found which discuss that point of law.

Federal Court decisions are published in unofficial reporters by
West Publishing Company. The decisions of the United States Courts
of Appeals are found in the Federal Reporter. Decisions of the
United States District Courts are found in a reporter called the
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Federal Supnlement, and also in the earlier volumes of the Federal
Reporter. The decisions of the United States Supreme Court can be
found in an official reporter, United States Reports, and two unof-
ficial reporters, the Supreme Court Reports (West Publishing Company
and Bankcroft - Whitney), and the Supreme Court Reporter, Lawyers
Edition (Lawyers Cooperative Publishing Company). (See
[1lustrations 5-7 through 5-11) .

State Court decisions may be published in official or unofficial
reporters, or both. For example, some states have an official
reporter which reports only that state}s decisions. The same deci-
sions also will appear in the unofficial regional reporters
published by West. (See Illustrations 5-12 and 5-13) Each regional
reporter reports the decisions of the appellate courts of the states
in a particular geographic region. For example, the Pacific Reporter
reports the appellate decisions from Alaska, Hawaii, Washington,
Oregon, California, Idaho, Montana, Arizona, Colorado, New Mexico,
Kansas, Utah, Wyoming and Oklahoma.

Both statutory and case law are kept current by the publication of
pocket parts or supplements to the reporters, code books, indexes
and digests. (Illustration 5-13A)

There also are reporters that deal exclusively with cases in a
particular area of law. For example, the Indian Law Reporter
pub]ishes monthly reports of federal, state and tribal court deci-
sions that affect Indian law. (Illustration 5-14)

C. Researching Regulations

Reguiatorx_?aws include the rules, regulations, decisions and
orders of governmental administrative agencies that have the force
and effect of law. These agencies are ggnerai]y creatures of the
legislature, owing their very existence to the passage of a law.
Therefore, the legal force and effect of any given regulation will
depend on whether or not it is within the scope of power delegated
by the statute to the agency and on whether the statute itself is
valid.

Regulations are generally not in effect until they are published.
Federal regulations and other federal agency matters are published
weekly in the Federal Register. Those that are of a general and per-
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manent nature are codified in the Code of Federal Regulations (CFR).
The CFR is organized much like The United States Code with regula-
tions arranged in titles, parts, and sections according to subject
matter. (Illustrations 5-15 and 5-16)

LAW-FINDING TOOLS
D. Digests ]

Digests are case finding tools. They are law books arranged
alphabetically by subject matter in a manner that allows the
researcher to locate cases on specific points of law. Within a par-
ticular subject cases from oneé or more jurisdictions are cited to-
gether with a brief of a point of law discussed in that case. With
the citation, the researcher can then locate and read the case to
make sure it does relate to the point of law being researched.
(I1lustration 5-17)

E. Encyclopedias

Encyclopedias are case finding tools, too, but they serve another

important function as well. An encyclopedia, a multi-volume set
arranged aphalbetically by subject matter, contains broad introduc-
tory treatment in particular areas of the law. This is an espe-
cially helpful place to start research when unfamiliar with a
particular area of the law.

Encyclopedias also contain footnotes which cite cases or other
auihority which support the point of law being discussed in the
text. One can either look up the cases cited or, based on tetter
understanding of the law, go directly to a digest and look for cases
that deal with a particular issue.

The two most commonly used encyclopedias are Corpus Juris
Secundum (CJS) and American Jurisprudence (Am.Jur.). (Illustration
5-18) _

F. Treatises, Law Reviews, Hornbooks and Loose Leaf Services

These publications are similar to encyclopedias; however, they
usually are dedicated to a particular area of law such as contracts,
torts, criminal law or federal tax, and therefore can provide much
more detailed treatment. Treatises, such as the Restatement of
Torts, tend to codify the case law into a comprehensive restatement
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of what the law is, or in some instances, what it should be. Horn-
books are text books published by West Publishing Company, each ane
dealing with subjects such as torts, evidence, criminal law, federal
courts and many others. Loose leaf services are exhaustive treat-
ments of particular legal areas of practice that, like digests, con-
tain not only case summary and citations but also practical informa-
tion that is useful to the lawyer practicing in that area. Loose

leaf services, pub]ishéd in ring-type binders, are updated frequent-
ly and provide one of the most current sources of changes in the law.
One of the most commonly used loose leaf services is United States Law
Week (USLW), which is updated weekly and contains current information
on the activites of the United States Supreme Court as well as a
general law volume that keeps track of recent legal developments around
the country. Summaries or complete texts of some cases will often be
published in the United States Law Week before appearing anywhere
else, including the official reporters. (I1lustration 5-19)

HOW TO FIND OUT IF CASE LAW IS STILL 600D

G. Shephards Citations
Shephards Citations is a specialized publication devoted solely to
keeping track of court decisions that have cited to and discussed an

earlier court decision. For example, if a case is found that sounds
like it is good authority for the point of law a reviewer is inter-
ested in, how would one know if it is stf]] good law? Has it been

reversed by a higher court? Was it later overruled? Have any

other courts discussed the same issue and cited, favorably or un-
favorably, to the case? If the citation for a case is found in
Shepards, a Tist of subsequent cases that have cited to that case
will be found also. Letter notations next to each subsequent cita-
tion will indicate the'treatmept that later courts give to the case;
for example, reversal-(r), overruled (o), followed (f), examined
(e), and similar notations. (Illustration 5-20)
H. Other Sources

Many other publications will help in doing legal research. - Those
mentioned above are the most commonly used sources. Local bar organi-
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zations and others publish practice manuals and form manuals which can
be helpful shortcuts for the practitioner, although there are no sub-
stitutes for careful legal research. Computerized legal research is a
rapidly growing field, with Westlaw and Lexis computer systems able to
provide direct access to many thousands of court decisions. Legisla- ;
tive history may be important to research to find out the background
of particular law; the U. S. Code Congressional and Administrative
News (USCCAN) publication reprints congressional committee reports and
related information on particular federal legislation. (Illustration
5-21) Direct access to sources of legislative history is also available
at selected libraries. ;

For more information, consult the legal research publications
Tisted in the BIBLIOGRAPHY or contact the librarian at your local law
Tibrary. ‘ '

5.2 Legal Analysis
A. How to Read a Statute
A statute must be read with great care in order to determine what

it means. Each word and punctuation mark may be important and can-
not be overlooked. What specific words or phrases mean.in statues
is often unclear. Sometimes these ambiguities are intended because
a statute must cover a lot of different situations that cannot be
spelled out in advance. Other times these ambiguities are simply
the result of the general uncertainty of the meaning of words.

The best approach in analyzing a statute is to first determine
its common sense meaning. The more technical the subject matter is,
however, the more difficult this will be. The second step is to
consult related parts of the statute, especially any "definitions"
sections, to see if the common sense meaning holds up in context.
The third step is to read any legislative history, such as minutes
of legislative sessioqs; committee reports, or transcripts of legis-
Tative hearings. The fourth step is to research cases in which the
courts have attempted to interpret the same, or a similar, statute's
meaning.

Analysis of a regulation should usually follow the same procedure.
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B. How to Read a Case

An effective reseacher does not read with the same degree of
,caré and attention every case he comes across. He must go through a
“weeding out" process to find those cases that are on point, that is,
directly related to the question he is researching. This process is
made easier by the use of headnotes at the beginning of most published
court opinions. The headnotes summarize the major points of law con-
“tained in the opinion. While the headnotes cannot be relied upon as
the law, they are a useful device to help the researcher determine
whether it is necessary to read the entire opinion. However, the
relevance of a case should not be rejected based on the headnote
alone since it is only an editorial summary and may not correctly
analyze the particular point of law discussed in the actual opinion.
The- headnote also refers the researcher to the location in the opinion
where the headnote subject is discussed. Always double-check the
hea&note's accuracy by looking to the opinion itself. (See
I1lustrations 5-7 through 5-13)

Once a relevant case is found, based on headnote researching,
the case should be read carefully and notes taken. This note-taking
is often referred to as briefing a case. The brief should contain
1) the full citation of the case so it can be found or cited to
later, 2) a brief history of the-proceedings leading up to the deci-
sion (for example, “the case was an appeal from a summary judgment
by the federal district court, Western District of Washington"),

3) a summary of the essential facts, 4) a statement of the issue or
issues, and 5) the court's decision, or holding, and the reasons for
it, -

The brief of the case could also include the court's discussion
of related issues not before it, called dictuh, which does not have
the force of legal precedent that the holding does. The arguments
of the parties and how the court responded to them Eou]d also be
noted.

The idea is to keep a short but helpful record of the research
for future reference so that it can be referred to again rather than
having to locate and read the case all over again. ’
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5.3 Research Memorandum
A. Communicating the Results of your Research
If the research has been done thoroughly, a fair amount of in-
formation may have been compiled. The researcher may have copies
of laws adopted by other jurisdictions on the same subject matter
being considered for legislation, in addition to citations and brief
summaries of recent federal court cases that affect the tribe's abili-
ty to legislate in the subject area. There could be excerpts from the
tribe's constitution that address the council's powers to legislate,
as well as notes on what all this law means and how it affects the
tribe's ability to enact some kind of law.
While all of this may be meaningful to the codewriter who did the
research, there remains an obligation to communicate the results of
the research to the council. That body is the client that must make,
and is responsible for, the decision to legislate or not to legislate
and how exactly to go about doing it. It will be their law and not
the codewriter's.* Some tribes will insist on being fully informed of
the 1e§a] basis for legislation, and all efforts to get down to the
“real work" will be rightfully impeded. Other tribes, however, may
decide that since they have an expert legislative drafter, an opinion
that the proposed Tegislation will work is good enough for them. The
temptation to accept this unbridled faith should be resisted even at
the risk of the client's impatience. The codewriter should explain
the importance of being fully informed of the consequences of the pro-
posed law. It will be an unhappy situation if the Council is later
surprised by adverse consequences of which it had not been advised.
Every course of action, especially by tribes in trying to exercise
their powers, involves some degree of risk.** Those who must live
" with the consequences of that risk occuring should be'fu1]y advised
of its seriousness in advance.

* “The codewriter mustn't forget that he is a legislative mid-wife;
he is not having the baby himself." (Dickerson at 14)

** Tribes have come to learn that some of their powers exist more
in theory than in fact, because as soon as they begin to exercise
them, efforts are made to take them away." (Pevar at 70)
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Sometimes the codewriter's advice may be simple enough to be
given orally to the committee or council. Even then, if it is that
simple it will take 6n1y a little extra time to put it in writing and
give a copy to each member. If they read it, the oral message is
reinforced. If they don't, a record has been made that they have been
advised of the possible consequences. This will be especially impor-
tant if efforts to give an oral report are squeezed out by the press
of other agenda items.

B. Basic Format for a Research Report

The format for a written research report will depend a great
deal on the number of issues that need to be addressed, their
complexity, and matters of personal drafting style. It will depend
upon who the audience is (committee, council, attorney, etc.) and
what they need to know. These are important considerations and any
research report should be tailored to fit them.

The format to be discussed here, the memorandum, is only one
possible approach. If it seems to fit well in a particular situa-
tion it can be used without modification. If it does not fit well,
it should be modified. If there are numerous issues, the report may
need to include several separate memoranda which can be tied to-
gether by a brief cover memo or letter. The kind of research prepa-
ration done before any substantial drafting of the proposed law may
be very different than when a'comp]eted draft is being presented.

In the latter case, a report may have substantial discussion of
specific provisions in the draft law, unless these kinds of comments
have been included in the draft itself. (See Chapter 4)

When cit{hg to cases, statutes, or other references in the
research report, use generally the citation form suggested by A Uni-
form System of Citation. (Harvard Citator or "blue book”) (see

BIBLIOGRAPHY)
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The following explains the basic format for a memorandum-type

research report.

IT1lustration 5-22)

To:
FROM:
RE:

DATE:

(An example of an actual report is shown in

Tribal Committee (or Council)

(Name)

Research on Questions related to Proposed Tribal
Law on (subject matter)

(Date of memorandum)

I. INTRODUCTION
(Explain in a few sentences the purpose of the
memorandum, a description of the problem for which
legislation was requested by the committee or
Council on » 19 _, and that what follows
is results of research into that area)

II. ISSUE(S) (or "QUESTIONS")

1'

2.

3.

Does the tribe have an inherent power to

(regulate a specific area, etc.)?

If so, are there any limitations in federal,
tribal, or other law on the tribe's inherent

power in that area?

Has this tribe, or any other jurisdiction, édopted
laws to regulate this area? If so, how successful
have they been?

IIT. BRIEF ANSWERS

1.

2.

Yes, the tribe does have inherent power to regu-
late (whatever...). |

Yes, there are limitations in federal law, but they
are limited in a way that will not affect this
specific area the tribe wants to regulate, etc.

The tribe has a few laws that do not adequately
address the problem area (copies attached), etc.
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Several other tribes and the state have adopted
legislation that has worked well, but may need to
be modified for use here, etc. (See attached copies)

IV. STATEMENT OF FACTS (Optional)

V. DISCUSSION
(This section should contain a fairly thorough, but
understandable discussion of the law as it affects the
issues listed above. If the memorandum is intended
primarily for the tribe's internal, policy-making use,
it should be a balanced discussion that fully evaluates
the positive and negative aspects of applicable law.
If it is designed for, or may be used for, convincing
persons or authorities outside the tribe that the tribe
does have authority to regulate in a given area, the
memorandum should be persuasive. If this latter type
of document is needed, a separate "internal" memorandum
should be -prepared for the tribe that lays out the
“down side*, or weak points, of the argument.
The discussion section should apply the law to the
facts as framed by the issues and fully analyze the
results.)

VI. CONCLUSION
(This section should briefly set forth the specific
.. conclusions shown by the discussion section and then
answer the issues set out in Section II. The “"brief
answers* should be done last, since they are summaries
of the conclusion.)
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5.4 Subject Matter Knowledge

There are a number of areas of the law that the tribal codewriter
should have at least a working familiarity with. The following
discussion examines some of these subject areas.

Federal law has a tremendous impact on tribal law. In addition
to looking to the federal statutes or leading cases that have
affected tribal law, federal rules and regulations, and even state
law, must be examined to determine the actual effect on tribal law
making. Where the federal government has given some of its author-
ity over Indians to the states, or where the federal courts have
declared that authority to rest with the states rather than with the
federal government, state law must be consulted.

For example, while the federal executive and legislative
branches have been content for a number of years to allow tribes to
sell liquor under Secretarial-approved liquor ordinances, that
authority was struck down by the Supreme Court in Rice v. Rehner,

103 S.Ct. 3291 (1983). The court held that liquor sales in Indian
country must comply with state law. Therefore, before proceeding with
a liquor business or the licensing of liquor sales on its reservation,
the codewriter should examine state Taw to make sure tribal efforts
will not be frustrated. Likewise, in states that were given jurisdic-
tion over Indian country by Congress under Public Law 83-280 ("P.L.
280") tribes look not only to that federal legislation, but also to
state law to determine the scope and application of that jurisdiction
by the state. That will vary from state to state according to federal
law and from reservation to reservation within a state according to
federal or state law, or both. (see section 8.7)

Because the existence of Indian tribes dates before the
arrival of Europeans and formation of the American government, a
number of tribes (for example,. Pueblos of New Mexico) may have
rights that are affected by land grants under treaties with other
countries (Great Britian, Spain, etc.). Knowledge of these treaties

may be important to the exercise of certain tribal governmental
powers. Likewise, the powers granted or reserved in treaties with
the United States may vary greatly from tribe to tribe, affectiﬁg
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the specific powers a particular tribe can exercise.

It will take time to develop a working familiarity with Indian law
and related subjects, but it is an effort the tribal codewriter cannot
afford to ignore.

5.5 General Writing Skills

In addition to the other skills discussed in this chapter, the
codewriter should also have the basic ability to write well. Good
legal writing, whether in drafting legislation or any other legal
document, has four basic elements. It must be 1) accurate, 2) brief,
3) ordered, and 4) clear. To be accurate requires stating correctly
the law or facts. To be brief requires saying what needs to be said
in only as many words as are required to get the point across. To be

‘ordered means that the legal document follows a logical pattern from

beginning to end. To be clear means that unnecessary "legalese" and
dup]icatidn is avoided so that the meaning of the words used can be
easily understood.

(See the BIBLIOGRAPHY for references to legal writing publications.)

SUMMARY
By learning the essential skills of legal research, analysis,
research report preparation, and good writing, and by learning Indian
law and related subjects, the codewriter will be on the way to deve-
Toping as a legislative drafter.

REFERENCES*
Legal Writing/Ethics (Legal Education Series), National Indian Justice
Center.
(Also, legal research and writing publications listed in BIBLIOGRAPHY)

* See BIBLIOGRAPHY for complete citations.
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CHAPTER 6

GENERAL RULES OF STATUTORY INTERPRETATION

This chapter examines the rules that courts may apply when inter-
preting legislation. The codewriter must be aware of these rules so
that the legislation he drafts will be interpreted correctly.

It is important to keep in mind while selecting the wording and
arrangment of a draft tribal law that it will be subject to dif-
fering interpretations by different readers. The tribal member or
non-member who must comply with a law will interpret it one way; the
tribal officials who have to use it may interpret it another; and
the courts that must hear and decide on disputes may give still a
third interpretation. The selection of wording should, as much as
possib]é, lead to interpretations by these various readers that are
as close as possible to each other in order to avoid confusion, and
as close as possible to the council's intent so that the legislative
purpose is fulfilled. Because language itself is not always clear
as a means of communication, the codewriter should be familiar with
basic principles courts use to interpret statutes (also called sta-
tutory construction).

The codewriter should not rely upon these rules of statutory con-
struction as an excuse for unclear drafting. He should hold himself
to a higher standard so that resort to the rules of construction will
be unnecessary. Because exception to the rules of construction is
often taken where the legislative intent is otherwise clear, and
because the rules are ever subject to widely varying interpretations
by the courts, reliance on them will leave the outcome of any

-legislative effort gravely in doubt.

The following are the generally accepted rules for interpreting

statutory law.

RULES OF STATUTORY CONSTRUCTION

6.1 Specific Controls the General
A. General words are understocd to be restricted in their mééning by

more specific words which came before.
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For example, in the phrase "boats, nets and other property may be
seized...," "property" is a general term that would be understood as
being limited to property that is similar to the more specific terms
"hoats" and "nets" for purposes of the code or statute. ‘

B. If the meaning of a general word cannot be reconciled with the
meaning of a specific word in the same code, the specific word
will control.

For example, "The court shall not exercise jurisdiction over
domestic relations disputes" in one statute cannot be reconciled with
"The court shall exercise jurisdﬁction over disputes between spouses

over custody of their children" in another statute. The second provi-
sion will control, since it is more specific, and allows the court to
exercise jurisdiction over child custody disputes between spouses even
though they may be considered domestic relations disputes.

C. The expession of one thing is the exclusion of another.

For example, if "“Non-member Indians may fish in reservation
waters without a Ticense," by strict application of this rule members
cannot fish without a license.

6.2 Last Word in a List

When a series of words of general meaning is followed by words of
limitation, the limitation will apply only to the last word in the
list, unless otherwise stated. For example, "licensee may hunt moose,

deer, geese, and ducks that are not within the reservation's housing
area." Strictly interpreted, only "ducks" would be off Timits in the
reservation housing area.

6.3 Interpref}ng,Meaniqg from Context

The meaning of doubtful words may be determined by their
‘reference to associated words.

- Words and phrases are not to be understood in any manner

but as is written exactly.

- Statutes that are related are understood in a consistent
fashion, so as to harmonize one with the other, and
achieve a uniform result.

- The Statute should be read as a whole. The words of a
statute or code are not meant to be isolated - their
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meaning must be found in reference to the statute as a
whole. Words will be understood to make the statute
internally consistent.

6.4 "And/Or."

The use of the words "and/or" may be interpreted as either way,
and or or, as appropriate. Example: "Service of process shall be by
personal service and/or by certified mail." If "and/or" were inter-

' preted to mean "and,” every service of process would require both per-
sonal and certified mail service. Since this duplication was likely
not intended, *and/or" would be interpreted to mean "or," either
method of service being sufficient, but allowing both.

6.5 Later Enactment Controls Earlier Enactment

1f a later enacted statute cannot be read in agreement with an
earlier enactment, the later enactment, as a more recent expression of
legislative intent, will control. For example, in the “domestic rela-
tions" example discussed earlier, assume that the prohibition against
tribal court jurisdiction over domestic relations disputes was the
most enactment. Even though the specific controls the general, here
the later general enactment is considered the most recent statement of
legislative intent and therefore controls over the earlier specific
statement. '

DETERMINING LEGISLATIVE INTENT

Where the meaning of a statute is unclear when applied to
specific c1rcumstances, the courts will look beyond the words of
the statute to determine what the legislature intended. This
“legislative intent® may be any one of three kinds:

(1) Intent regarding the meaning of specific statutory

provisions, words, or phrases;

(2) Intent regarding the general purpose of the statute; and

(3) Intent to address a general social problem.

Oftentimes it may be enough to know about the last two general
kinds of intent. These are usually the easiest to determine from
the available sources of information about legislative intent. The
first kind of intent is more difficult to determine because legis-
lators seldom spend a great deal of time figuring out for them-
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selves what specific words mean and how they apply to different
possible situations. This is especially true with regard to tribal
legislative bodies where, even if a tribal council has taken the
time to determine what meaning applies to specific words or phrases,
their intent may not be recorded.

Information about legislative intent is generally from three
sources:

(1) evidence in the definition or purpose sections of the
statute, ordinances or other information in related
tribal laws;

(2) tape recordings or minutes of meetings, notes of the
drafter or others, letters or notes prepared to
accompany particular drafts, and changes from early
drafts to final drafts; and

(3) existing case law, studies or reports, or other non-
Tegislative information which the lawmakers may have
considered or reacted to.

The first source listed above is the most reliable source out of
the three. The second source may be extremely helpful if suf-
ficient information is available. The third source is the most
indirect reflection of the legislature's intent.

SUMMARY
Courts apply the rules of statutory construction when the meaning
of the statute is unclear. The codewriter can avoid this problem by
writing laws c]early,_as discussed in the next chapter. He must still
be aware of how courts will Tikely interpret any unclear laws, and
what sources of information they look to for external aids ia inter-
pretation.

REFERENCES*
Cross, Minnesota Revisor's Manual.
Dickerson, Legislative Drafting.
Read, Materials on Legislation.

* See BIBLIOGRAPHY for complete citations.
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CHAPTER 7
LEGISLATIVE DRAFTING RULES

This chapter discusses some commonly accepted rules for good
legislative draftmanship. These rules are not hard and fast, and a
Taw will not likely be declared invalid on grounds that a rule wasn't
followed. (However, not following a rule of good draftmanship could
lead to a vaguely-worded law that is invalidated by the court because
it is unconstitutionally vague.) The primary purpose of the rules is
to encourage clarity and uniformity of expression in statutes so that
they can more readily be understood. If, in the drafter's best judg-
ment, following the rules in a given instance would clearly defeat
purpose, the rules should be ignored in that instance.

7.1 Basic Approach

If a research report was prepared and submitted in response to a
tribe's request for legislation, a recommendation should have been in-
cluded on how to proceed with drafting the new law. If the recommen-
dation is acceptable to the council, the codewriter has a solid basis
from which to plan his approach to drafting. (This discussion also
applies to working with a committee instead of the council.) The
proposed approach should be communicated in writing so that the code-
writer and council are proceeding from the same starting point and
with the same set of assumptions about what is to be done.

If a due date was not assigned for completion and return of a
proposed draft to the council, one should be set and the council
notified it will be back to them by that date. The deadline will
help the codewriter focus the work and get it done amidst the press of
other demands that ultimately intervene. If the deadiine cannot be
met, the council should be told far enough in advance so that members
can rearrange their schedules.

With the deadiine in place, the drafter can start to design a
plan of operation. This plan should include the additional research
tasks that were not completed in the earlier research stage, as well
as other tasks, such as consultation with experts in the field at
hand, or government officials (for example, the Solicitor's office -
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see section 8.10 - who may ultimately have some impact on the enact-
ment of the law.

Most importantly, however, the plan should include an outline of
the draft law itself. This can be fairly general at first, but
detail should be added as soon as possible. As in architecture, the
outline provides a "blueprint" of what the ultimate product will
look like. Dividing the different parts of the drafting project
into separate Categories within the outline allows the codewriter to‘
focus on specffic parts without having to worry about where it fits
in the entire draft.

The outline will also be indispensable if more than one person
is to be involved in the drafting. By assigning different parts of an
outline, each codewriter will better understand the scope of his own
assignment. |

7.2 Arranging the Statute
Arranging a statute means making some very basic decisions about

~how to write it. What will the first part of the statute say? What

will the second part say? .And so on. The main objective is to make
the provisions of the statute clear, usable and easy to find by
those who will have to use them the most. The provisions should be
arranged so that the parts of it can be amended later without re-
quiring re-writing of the entire statute.
- Listed below are some basic rules to follow in arranging a sta-
tute; however, the codewriter should not be afraid to depart from them
if another arrangement will make the statute clearer, more usable,
or its parts easier tb find.

A. Each separate subject should be located in a single place.

If it is necessary to treat the same subject in more than one
place, a cross reference should be indicated so that the reader is not
deceived into thinking that ail the law on the subject is covered in
one place. ;

B. Do not state the same rule of law in more than one place,
unless it is being applied to different curcumstances. -
C. General provisions normally come before special provisions.

D. More important provisions normally come before Tess important
provisions.
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E. Permanent provisions normally come before temporary provisions.

F. Technical "housekeeping" provisions normally come at the end.

G. When writing about a series of events that may take place over

time, especially if they are related, it is best to put them in

chronological order.

H. A term or subject that recurrs$ often should be treated at the

beginning.

The following outline is a typical order for a draft statute.
When drafting a short and simple amendment, of course, this out]%ne
may not be needed. It should be used as a flexible guide rather
than rigidly adhered to. (An example from the contents of an actual

Qutline for drafting a statute:

(4)
(5)

(6)
(7)
(8)
(9)
(10)
(11)
(12)

TITLE
ENACTING CLAUSE (if used)

Short title, if any.

Statement of purpose or policy, if needed.
Definitions.

Most significant general rules and special provisions.
Subordinate provisions, and exceptions large and impor-
tant enough to be stated as separate sections.
Penalties.

Temporary provisions, if any.

Specific repeals and related amendments.

Saving clauses, if needed

Severability clause, if needed.

Expiration date, if any.

Effective date, if different from date of enactment.

7.3 Legislatiave Writing Style

A. Abbreviations. Avoid abbreviations unless the abbreviation is

part of a corporate name or legal citation.
Example: Beer Steins Co., Inc.

‘ - code section is shown in Illustration 7-1.)
(1)
(2)
(3)
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B. Capitalization.
Capitalize the following:
(1) Proper nouns and their derivatives (Indian,
American); )

(2) Common nouns when they form part of a proper name
Example "tribe" in Upper Skagit Indian Tribe" or the
Tribe; ' |

(3) "Act", "Ordinance", or "Code" when referring to a
particular statute. Example: Indian Self-Determina-
tion Act (the Act); Housing Ordinace (the Ordinance);
Law and Order Code (the Code);

(4) "Government" when referring to the United States
government.

Do not capitalize the following:
(1) *title*, “chapter", "section", "“article",
“paragraph", except when referring to a particular
reference (e.g., "Title VI");
(2) Common nouns when not part of a proper name nor used
in reference to an entity whose name is a proper noun
("city®, "county", "state", "tribe");
(3) Official titles unless in conjunction with a perSon's
name (“governor®, “"senator", “chairman", "Chairman
Jones*); .
(4) Words indicating geographical location ("northern
Arizona").
C. Consistency. The codewriter should attempt to make the draft
consistent with existing laws in grammar, punctuation and style.
If existing code language is outdated grammar, punctuation and
style, existing law may need to be amended. The choice of words
within a draft should be consistent., Different words should not
be used to convey the same meaning. The same words should not be
used to convey different meanings. '

GEE 0N W U ON BE N O OE e B BN o ..

Directness. Where the same idea can be accurately expressed
either positively or negatively, it should be expressed posi-
tively. The negative expression is used only where compliance
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compliance with the law is required before the transaction becomes

valid. Example: "No person may drive a motor vehicle on the

reservation unless he has first obtained a valid driver's license."

(negative expression) “Every person shall obtain a valid driver's

Ticense before driving a motor vehicle on the reservation." (positive

expression)

E. Mood. Avoid use of the phrase "shall be" when stating what the
Taw is. For example, say "A license is required to engage in
business on the reservation" rather than “A license shall be
required..." Use of "shall®" should be limited to directing an
official or other person to carry out a duty. For example, "The
administrator shall order anyone conducting business on the reser-
vation without a license to cease business operations."

F. Number and Gender. Ordinarily, the singular should be used in-
stead of the plural. As a rule, the drafter should prepare drafts
which are sex neutral. In the selection of sex neutral terms, how-
ever, the codewriter should avoid artificial or coined terms, or
the repeated use of "his or her" when to do so would be clumsy.
This applies to amendments as well as new laws, if it can be done
without creating problems in the statute. For example, the drafter
should be careful to determine that by drafting in the singular
and sex neutral in a few new sections of a law the impression is
not created that the remaining sections concern only the plural or
males. (See "Consistency® section 7.3C)

G. Numbers.

(1) Amounts. Numbers one through ten are written out ("five"),
unless in groups ("8, 10, or 27*), and at the beginning of a
sentence. Numbers over ten are written in figures (512, 19,
146"). Compound numbers, if expressed in words, are hyphenated
("thirty-four, fifty-ninth").

(2) Order. Numbers in a series one through ten are written out
("first, .second, fifth", NOT 1lst, 2nd, 5th").

Numbers in a series over ten are expressed with numbers and
letters ("11lth, 22nd, 23rd, 8lst"). .

(3) Dates. Dates are always expressed in figures or numbers only.

Example: “January 1, 1986" not January First, Ninteen Hundred
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and Eighty-Six."”

(4) Fractions. When the denominator is ten or less, the fraction
is written in words ("nine-tenths"). When the denominator is
over ten, the fraction iskexpressed with figures (e.g., 3/11,
4/17, etc.). A1l mixed numbers are expressed in figures with
hyphens (1-1/2, 37-3/8, 811-1/32).

H. Official Titles. Use the official and correct title of the
pub]ic officer, department or agency referred to. Once used,
however, a shorter reference, e.g., "hereinafter 'the
Department',"” can be made in a.subsequent text.

I. Person. The third person is used (he, she, they, it), not the
first person (I, we) or second person (you).

Example: "“Every applicant shall provide proper. identification

upon request of the Tribe," not "You shall provide proper ident-
ification upon our request." '
J. Punctuation.

(1) Clauses. Use commas to set off clauses that describe a subject
already identified (e.g., "the hearing officer, who shall be
appointed as provided in section 12, may..."), but not clauses
that identify the subject (e.g.,"” the hearing officer who is .
appointed under section 12 may...") This most frequently occurs
when the draftsman omits one of the two commas which should be-
used to set off a parenthetical expression from the rest cf the

sentence. For example, say "The citation, which shall be signed
by the alleged violator, shall be filed with the prosecutor” not
“The citation which shali be signed By the alleged vialator, shall
be filed with the prosecutor.” |

(2) Series .of words. In a series of words, put a comma after the

next to the last item (e.g., "nets, boats, and other gear").

(3) Periods. In legislative quotations, put punctuation inside
quotation marks if it is part of the quoted material; outside if
it is not. For example, "this ordinance may be cited as the
'Exclusion Ordinance'." This is a departure from usual punc-
tuation rules. '

K. Spelling. When referring to a dictionary, the first listed spell-
ing is not necessarily the preferred spelling - the most commonly
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used should be selected.

Tense. Use present tense, "any person who drinks...", rather than

future tense, "any person who shall drink...". Use perfect tense,

"when the adVocate who first addressed the jury has completed...®,
rather than future perfect, “when the advocate who shall have first
addressed the jury shail have completed...".

Voice. Use the active voice, not the passive voice.

Example: "The manager shall issue a permit to each eligible
applicant." not "Each eligible applicant shall be issued a permit by

~ the manager."

O.

Miscellaneous. Avoid syﬁbols such as *, #, %, ¢, &, and @.
Age.
1. To indicate a person below a certain age, say:

»...who is under 21 years of age." or

w. ..who is less than 21 years of age."

2. To indicate a person above a certain age, say:
“...who is 21 years of age or older*
(not "over 21 years of age")
3. To indicate a person within certain age limits, say:
"...who is 21 years of age or older but less than 66 years of
age* (not "between the ages of .21 and 65“) ‘
Dates.
Express dates as follows:
June 28 (not “June 28th" or "28th of June")
June 1985 (not "28 June, 1985")
Express periods of time by making clear exactly when the period
begins and ends:

“After March 12..." (not "from March 12")

“Before June 1, 1985"...(not "until June 1, 1985")
Qualifications and Provisos. Ordinarily, a rule stated in a
statute that needs to be qualified should be by case or condition
rather than by exception. (such as a proviso).

Example:
(Case) "An individual who is 21 years of age or older may

purchase alcoholic beverages at a tribal liquor store.”
(Condition) “If an individual is 21 years of age or older, he
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may purchase alcoholic beverages at a tribal liquor store.
(Proviso) "An individual may purchase alcoholic beverages at
~.a tribal liquor store provided, however, that the individual

is 21 years of age or older."

R. Tabulation. Tabulation is a useful device for bringing order and
simplicity to a complex sentence. For example: example:

"An individual who is 21 years of age or older, and who is a
tribal member who voted in the last general tribal election,
and who has no convictions in tribal court within the last
five years, is eligible to be a candidate for a Tribal Council
position.”

That sentence can be made clearer by tabulating as follows:
“"An individual who is 21 years of age or older and who:
1. is a tribal member;
2. voted in the last general tribal election; and
3. has no convictions in tribal court within the
last five years;
is eligible to be a candidate for a Tribal Council position."
S. Sections. Individual sections should be kept as short as possible
and as narrow as possible. The more complex a section gets,
dividing it into several sections should be considered. For
extremely long and complex legislation, a draft law would be organ-
jzed as follows:

‘Title I
‘ Chapter 1
Article (or Part) A

Section 1
[subsection] (a)
[ paragraphl (1)
[ subparagraph] (A)
[clause] (1)

T. Making Amendments.

(1) Single parentheses in an amendment reflects normal usage:’
"The person applying. for a license (applicant) ..."
(2) The use of brackets or double parentheses reflects special
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treatment, such as a previous amendment which has never been
incorporated into a reprinted version of the amended statute.
If the previous amendment was an addition, the language within
the brackets or double parentheses is underlined or struck-
through, as appropriate. This will allow the reader who has
only a printed version of the unamended statute to more easily
understand the effect of a proposed change. Sometimes the

use of double parenthese around words with strike-through
indicate simply that the words are being deleted from the law
being amended. Example: "Tools used for employment will be
exempt from execution up to a value of ((3$306<68)) $500.00."
(See also section 7.5 C).

7.4 legislative Grammar
The list in the left-hand column below includes words that are
overused and usually unnecessary. The words listed in the right-
hand column are preferred alternatives because they say the same
thing but are shorter, clearer, and more direct.
Words to Avoid Words to Use Instead

such the, a, an

said, same ~ that, it, him, her,
. . they, etc.

any, each, every, a, an, the

all, some

shall (if conferring a right may

or a privelege) i
where (for demonstrating examples) when, if

"this act® "this section” or more
specific references

is directed to shall

has the duty to shall

js hereby authorized to may

is empowered to may

shall have the power to may

means and includes
in the event that
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Words to Avoid " Words to Use Instead

in case if

necessitate require

null and void void

per annum a year

per day a day

not later than | before

prior to ; " before

forthwith immediately

full force and effect "force" or "effect"
sole and exclusive "sole" or "exclusive"
together with and

7.5 Common Drafting Problems

A. Definitions. Legal definitions should be used only where
necessary. The main use of a definition is to get clarity and
consistency without burdensome repetition. A term should not be

. defined in a way tkat significantly conflicts with how it would be

understood by the legislative audience to whom the law is
primarily addressed. This does not rule out the use of "fictions"
where convenient. For exampie, instead of saying “'automobile'
includes trucks, power boats, and airplanes,” say "in this section
(or title) trucks, power boats, and airplanes shall be treated as
if they were automobiles.®

An exhaustive definition should use the word "means® (the term
'fracture’ means 'break'). A partial definition should use the
word "includes." The indefinite or unclear phrase "means and
includes” should never be used. The terms can be used separately,
however: "The term 'gear' means personal property that is capable
of being used to capture fish, and includes boats, nets, hooks,
barbs, and traps."

When a comparable equivalent is not available, the words
"refers to" can also be used. )

Definitions should generally be placed at the beginning of the
act, ordinance, title, or chapter where the term is used..
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B. Incorporation by Reference. Incorporation by reference has the

advantages of saving space and time, and often guaranteeing paraillel
results. This is especially true with regard to technical uniform
codes such as the Uniform Building Code, Uniform Electrical Code and
Uniform Plumbing Code.

However, there are risks involved. One risk is that the incorpor-
ated material may not fit the legislative need. The material should
be checked thoroughly before being incorporated.

Another problem is whether the incorporation is meant to extend to
future amendments to the incorporated material. Usually, in the
absence of a statement to the contrary, only the text as written at
~ the time of incorporation is deemed addpted. If the intent is to
incorporate future amendments, and judicial or administrative inter-
pretations, this should be clearly stated. Doing this, however,
could result in an unconstitutional delegation of authority toc
legislate to a non-tribal entity. The safest procedure is to
expressly adopt the text only as written and incorporate any future
amendments only after they are reviewed and found appropriate.

C. Amendments and Répeals.

Amendments. Although some legislation may be interpreted to
amend existing law by implication (as being inconsistent with existing
Taw), good drafting practice dictates that changes be made by express
amendment. There are three kinds of express amendments.

(1) "Blind" Amendments. This method is used as follows:
nSection 6 is amended by striking out the word ‘citation’ and
by substituting the word 'complaint'. In more complex
revisions the results are not that clear, leaving the reader
"blind."

(2) Writing out the revised results. Under this method, the
amendment would be written to show how the law would look after
enactment of the amendment. The reader is not blinded as to
the amended result, but must consult the existing law to com-
pare the changes, which can be a difficult and tedious task.

(3) Special formatting. In this method, the section that is

being amended is reprinted in full. Added wording is inserted

54




T

at the proper location and underlined. Deleted words are
typed over with strike-through type. The redder can thus see
in one document the old and new sections and what changes are
proposed. (See I1lustration 7-2) This also saves time and
effort (and paper) for the codewriter.
Sometimes tribal ordinances must be amended a second
time or more before there has been time to incorporate
earlier amendments into the ordinance's text. As a result,
the codewriter is faced with the problem of showing existing law
in the special format method that is nowhere typed out in the
way he seeks to demonstrate it. One solution is to put
brackets or double parentheses around language that has been
added or deleted in previous amendments, using underlining or
strike-through typing to show the treatment. For example,
"when a eitatien complaint is filed with the [Judge clerk]..."
If this approach is followed, care should be taken in.
selecting how to strike through so that the draft still has
some readability. For example, if the word "Concealing" is
being replaced with the uncapitalized "conceals", it could be
done as follows:
"Any person who €concealings a weapon..." or better
"Any person who €enrceating conceals a weapon..."
The latter form is much easier to read and still adequately

. indicates the change that was made.
(4) Repeals. Do not use a general repealing clause such as:

"A1l Taws and parts of laws in conflict herewith
are repealed.”

Repeal existing law specifically by citing to it by
name, title, chapter, and section number. Do not use a
repealed clause to strike out less than a section or group of
sections - use these amendment formats.

A repealed law should not be revived by repealing the
law that repealed it. In other words, if Law B repeals Law A,
Law A may not be presumed to become law again simply be repeal-
ing Law B. Instead the repealed law should be renacted.
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Purpose or Policy Section. The general rule is that such

sections should be avoided since they tend to lead to sloppy
drafting. The purpose of the legislation will ordinarily be
clear if it is properly drafted. However, purpose or policy sec-
tions may be useful in emergency legislation, codification
legislation (to overcome the presumption that substantive changes
are being made) or where guidance to the administrative agency is
desirable.

Regulation. Generally, it is not necessary to expressly grant an
administrative agency or official the power to issue regulations
to implement the legislation. This will be impiied from the

‘authority delegated. Use of the ambiguous word "regulation”

should be avoided unless a specific format and procedure for
rule-making by the agency is desired, or unless the power to
regulate the public is granted.
Severability Clause. While courts often interpret that the in-
validity of any one provision of a law does not invalidate the
entire law, use of a severability clause may help resolve any
possible doubt. The following language is recommended:
*If a part of this ordinance is invalid, all
valid parts that _are sev?rab1e from the invalid
- part remain in effect. If a part of this_qrdin-

ance is invalid in_one or more of _1ts_applications,

that part remains in effect in all _valid appli¢a-

tions that are severable from the invalid appli-

cations.” ’

0f course, the court still must determine which provisions
are severable and which are not. If there is concern over any
especially doubtfu] provision, it may be helpful to specifically
identify that provision in the severability clause.
Savings Clause. A savings clause is used to avoid disrupting
transactions that are in progress at the time of the law's
effective date. If some or all of these transactions are
meant to be affected, the savings clause can be drafted to
express that. Otherwise, the following language is used.
"This ordinance does ngt affect rights
and duties that matured, penaltjes that

were incurred, and proceedings that were
begun béfore its ef eefive date."
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SUMMARY
The many legislative drafting rules presented in this chapter may
Teave the reader a bit bewildered. They should be referred to by the
codewriter primarily as an aid to writing clear laws. The codewriter
should rely on his own instincts initially in trying to draft
clearly. These rules can then be consulted to identify and correct
any hidden errors.

REFERENCES™
Bill Drafting Guide (Washington).

Cross, Minnesota Revisor's Manual.

Dickerson, Legislative Drafting.
Mehlman and Grossman, Handbook of Legislative Drafting.

* See BIBLIOGRAPHY for complete citations.
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PART III
DRAFTING TRIBAL LAWS

CHAPTER 8
SPECIAL DRAFTING PROBLEMS
This chapter identifies certain drafting problems that are unique

to drafting laws for tribal governments and discusses possible solutions.

8.1 Waiver of Sovereign Immunity

As sovereign governments Indian tribes are immune from suit
without their consent. Tribal sovereign immunity is essential to
the promotion of tribal self-government and the protection of tribal
culture and values. See Note, In Defense of Tribal Sovereign
Immunity, 95 Harv.L.Rev. 1058 (1982).

In enacting a piece of legislation a question may arise as to
whether the tribe is waiving its immunity from suit as to matters
covered by the legislation, and can therefore be sued by persons
adversely affected by the law. The general rule is that a tribe's
sovereign immunity .is waived only if it is done so expressly. (See

cases* cited in Appendix.)

Since implied waivers of sovereign immunity are disfavored, it
usually will be unnecessary for legislation to state that "nothing
in this ordinance shall be construed as a waiver of the tribe's
sovereign immunity..." However, as a matter of policy and in order
to inform the public, it may be useful to pass a law of general
app]ication that

"No provision in any law of this tribe shall be

construed as a waiver_of the tribe's sovereign

immunity from suit unless the following langlage

is used:..."”
By this method the tribe may gain some control over poorly drafted
provisions that unintentionally seem to allow for a suit against the
tribe. If language is used that is very close to the required
waiver language, however, or if a waiver is otherwise clearly
apparent, a court might disregard the general waiver language
requirement. A general law that "all waivers of sovereign immu-
nity shall be strictly construed” may also be helpful where waivers
are not carefully drafted.
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choice as a forum for resalving disputes
1egis]étive scheme. By providing #%ich a
vant or delay an aggrieved party seeking

that arise under a tribal
forum, the tribe may pre-
the federal court resolu-

tion of a dispute over the tribe's jurisdictional authority.

its jurisdiction presents a federal quest
federal court, but only after remedies in

" The Supreme Court has held that whether a tribal court has exceeded

ion that can be reviewed by a
tribal court are first

exhausted. National Farmers Union Insurance Co. v. Crow Tribe, 53

U.S.L.W. 4649 (June 3, 1985).

Generally, waivers should be restrict
matter necessary, and then only allow sui
tribal courts). In fact, limited waivers
monetary) suits against the tribe in trib

ed to the precise subject

t in a tribal forum (e.g.,
for equitable (non-

al court in selected areas

should be encouraged because they provide a forum for protection of

rights under the Indian Civil Rights Act.

The Supreme Court has

suggested that lack of such a forum could affect Congress' willing-
ness to allow tribes exclusively to determine the scope and content

of those rights.

8.2 Jurisdiction over Non-Members
Tribal jurisdiction over nonmembers

restricted by the Supreme Court. Tribes

jurisdiction over non-Indians. (Qliphant

has been severely
cannot exercise criminal
v. Suquamish Indian Tribe,

435 U.S. 191 (1978). The guestion of tri

bal criminal jurisdic-

tion over nonmember Indians is now before the courts. Duro v.
Reina, 12 Ind. L. Rep. 3003 (D. Ariz., Jan.8, 1985).

Tribal civil regulatory jurisdiction over nonmembers on their
own fee land is alsc limited. There must be a consensual relation-

ship between the nonmember and the tribe

and its members, or the

activity being regulated must affect vital tribal interests. United

States v. Montana, 450 U.S. 544 (1981).

members, however, even for activities on
established. Merrion v. Jicarill Apache

Tribal authority to tax non-
their own fee land, is well
Tribe 455 U.S. 130 (1982);

Snow v. Quinault Indian Nation 709 F. 2d

denied 104 S.Ct. 2655 (1984);: Kerr-Mciee

1319 (9th Cir. 1983), cert.
v. Navajo Tribe, 12 Ind. L.

Rep. 1027 (U.S. Sup.Ct., Apr. 16, 1985).
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‘8.3 Sentencing Alternatives

The Indian Civil Rights Act (ICRA) restricts tribal court sen-
tencing power to sentences of no mare than six months confinement
and a $500.00 fine for each offense. 25 U.S.C. 1302(7). Other
thah that, the only restriction is that sentences must not deny the
offender due process of‘law or equal protection of the law. 25
U.S.C. 1302 (8). While the tribal court can make these determina-
tions in the first instance, federal court review is available
under the writ of habeus corpus. 25 U.S.C. 1303.

Often a tribe will prefer that its tribal judge order alterna-

tive sentences other than jail or fines. For many Indian families
the loss of a family bread-winner, or payment of several hundred
dollars in fines, can be a severe hardship. Therefore, sentencing
alternatives are sometimes provided for in a tribal ordinance.
These may include community service fdr the benefit of the tribe,
treatment or rehabilitation for alcohol or drug-related offenses,
probation with specified conditions, and restitution.

‘Restitution is in many respects a traditional tribal remedy,
requiring the convicted offender to pay back or “make whole" the
victim or his family. Arguably, the impesition of a monetary resti-
tution requirement should not be restricted by the $500.00 ICRA
limitation, since it is more in the nature of damages than a penalty.
Howevar, at least one BIA Area Office has disapbroved a tribal law
and did so under a code that allowed a combination of fines and

‘restitution in excess of $500.00.

In accord with other ICRA restrictions, it may be advisable to
hold a separéiekhearing on the restitution issue (for example, a
sentancing hearing) so that the defendant can contest his iiability.
Ohterwise, his ICRA right to not testify against himself may be
violated. ,

There may be other sentencing alternatives that are in keeping
with tribal custom. These should be incorporated into a sentencing
law or the tribal judge should be given broad discretion in design-
ing appropriate alternatives. Involvement of the defendent in
arriving at an appropriate alternative should be encouraged when
possible.
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8.4 Appeals

The ICRA does not require that a tribe establish a court of
appeals to review decisions of the tribal trial court. Nor is this
a requirement of procedural due process. All that is required is
adéquate notice and a meaningful opportunity to be heard; however,
there are good reasons why a tribe should have some kind of appeals
process. :

First, since an appeals court normally consists of three judges,
it provides three "second - chances" to evaluate whether any errors
were made that could later be challenged in federal court. Second,
it provides ah'opportunity to develop a better record and reasons
why tribal authority or action should be upheld if the matter does
go to court. Third, since tribal remedies must first be exhausted
before proceeding to federal court, the prospect of lengthy pro-
ceedings at the tribal level may provide an incentive to litigants
to negotiate a settlement instead.

Review on appeal should preferably be "on the record" rather
than by trial de novo, which requires an entire re-litigation of the
same case. Review on the record below can be de novo (reviewed as
if the appellate judges were the trial judge deciding the case in
the first dinstance). Some tribes establish the tribal council as
the appeals panel, but this creates obvious problems where the tribe
is a party. If the tribe has at least four judges, three of them
can sit as the appeals panel for the fourth judge's case; otherwise
the tribal judges from neighboring reservations can be specially
appointed to-serve as appellate judges on a case-by-case basis.

This latter system has worked well for the tribes of the Northwest
Intertribal Court System. (See Justice in Indian Country, BIBLIOG-
RAPHY).

To save the tribe from burdensome cost of frivolous appeals,
appeals can be by permission of the appellate judges only rather
than by right. Also, selection of the appellate panel can operate
so that one judge automatically has the authority to make intgrim
decisions that do not require the full panel to meet. This also can
save time and money. Other efficiency measures may include telepone
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conferences among judges and parties, and decisions on written sub-

missions instead of oral arguments in simple cases.

8.5 Judicial Review

Some B.I.A. officials, long concerned about the lack of express
"judicial review" authbrity for tribal courts to review tribal
legislative or executive actions, believe that a constitutional
separation of power is the answer. This is a bit ironic when one
considers that the United States' Constitution never expressly pro-
vided for judicial review of governmental actions. The Supreme
Court simply decided that the Constitution meant for federal courts
to have that authority, and the legislative and executive branches
(Congress and the Presﬁdent) have never seriously opposed it. Many
tribes do the same thing today even though their court is estab-
lished by legislation rather than in the constitution. While some
tribal councils resist judicial review, others routinely allow tri-
bal court reviews of their authority o actions because it insures
the availability of an accessible independent tribal forum for reso-
lution of disputes that miéht otherwise end up in federal court or
that might aggravate political tensions within the tribal community
if left unresolved. If tribal members are not provided a meaningful
forum for resolution of their disputes against the tribal govern-

ment, they will either exercise their power at the ballot box and
select new tribal leaders or Congress may be asked to intervene
and provide for federal court review (assuming that the Supreme
Court has not already done that in National Farmers).

8.6 Intergov;;nmental Agreements
Cooperative agreements with state, local or other tribal govern-

ments may be of great help in areas where tribal jurisdiction or
legisrative powers are limited. Examples would include agreements
for state social service investigation ard placement in Indian Child
Welfare cases pursuant to tribal court orders; cross-deputization
for law enforcement services, especially with regard to non-Indian
offenders; co-management of fisheries, water and other sharad
resources; recognition of court judgments; and joint economic’devel-
opment efforts. The agreements themselves may be adopted as special
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legislation, or new or amending 1egislat10n may be needed to meet
requirements set forth in the cooperative agreements.

Sources for information about sample cooperative agreements are
listed in the APPENDIX.

8.7 State Jurisdiction on Reservations; Public Law 280

State jurisdiction over Indian reservations is a frequent sub-
ject of controversy and litigation.

As discussed in chapter 2, state jurisdiction on an Indian reser-
vaticn is permitted only if Congress allows it, Worcester v. Georgia,
supra (and other cases). In some instances the courts have found
state jurisdiction to exist absent express Congressional intent. For

example, states may regulate on reservation if such regulation is not
preempted by federal regulation, and if it does not infringe on tri-
bal self-government. Warren trading Post Co. v. Arizona Tax Commission,
380 U.S. 685 (1965); Central Machinery v. Arizona Tax Commission, 448
U.S. 160 (1980); Williams v. Lee, supra (chapter 2).

The more a tribe regulates on its own reservation (keeping in mind

limitations as to nonmembers and nonmember lands, see chapter 2 and sec-
tion 8.2), the better chance it will have of keeping state regulation
out. This is sometimes referred to as "filling the field."

On the criminal side, states have criminal jurisdiction to prosecute
non-Indians who violate state criminal laws while on a reservation.

United States v. McBratney, 104 U.S. 621 (1882). If the victim is
non-Indian the state's jurisdiction is exclusive. If the victim is
Indian, federal jurisdiction may be exclusive although the federal
policy has been to defer to state prosecution. Hall, Criminal
Jurisdiction in Indian Country, p.39-40, 46 (BIBLIOGRAPHY).

Public Taw 83-280. ("P.L. 280%") is the most graphic example of
Congressionally authorized state jurisdiction over Indian country.
(See Appendix F, Selected Federal and State Statutes.) Under P.L. 280
six states were given mandatory civil and criminal jurisdiction over
all Indian country within their borders. Other states were given the
option to assume full or partial jurisdiction. States that have
assumed full or partial civil and criminal jurisdiction over Indian
country within their borders, under P.L. 280, do not necessarily have
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exclusive jurisdiction. (See APPENDIX, supra where the State of
Washington assumed full civil and criminal jurisdiction over some
Indian country, but only partial subject matter over others.) It is
exclusive as to the federal government, but tribes may have concurrent
jurisdiction, although the law is unclear. See Solicitors Opinion,
November 14, 1978, 6 Ind. L. Rep. H=1 (1979).
State civil jurisdiction is limited to court jurisdiction

over civil disputes arising in Indian country. P. L. 280 does not
give the state civil regulatory jurisdiction over Indian country.
Bryan v. Itasca County, 426 U.S. 373 (1976); Santa Rosa Band v.
Kings County, 531 F.2d 655 (9th Cir. 1975) cert. denied 429 U.S. 1038
(1977). However, it does not prohibit it, either. Instead, the
pre-emption/infringement analysis discussed earlier must be applied.

Another issue that arises under P.L. 280 is the status of lands
established as Indian country after 1968, when Congress amended P.L. 280
to require tribal consent to state jurisdiction. 25 U.S.C. §1326.
Arguably, without tribal consent, P.L. 280 jurisdiction does not extend
to these new Indian country lands. A Solicitor's opinion appears to

have adopted this position in at least one case. Some tribes have exer-

cjsed the option to seek retrocession of P.L. 280 jurisdiction. See
F. Cohen, Handbook of Federal Indian Law, p. 370-371, n. 195
(BIBLIOGRAPHY)

Tribes should not allow the sometimes complicated question of state
jurisdiction tc deter them from enacting laws that are needed, except in
those areas where congress or the courts have clearly eliminated tribal
jurisdfction:_ Tribal laws can be drafted in a way that anticipates the
possibility of concurrent state jurisdiction, so that tribal officials
implementing the law will have some guidance for resolving a state-
tribal jurisdictional conflict if it arises. |

8.8 Tribal Custom )

What happens when tribal legislation is in conflict with tribal
custom? Which one controls? There is no easy answer to this.
Unless there are tribal court decisions to the contrary that have
been generally accepted as authoritive by the tribal government,“
tribal legislation will probably be considered to prevail. If the
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tribal council wants tribal custom to prevail in any conflict, it

should pass a law stating as much. However, in doing so, numerous

problems may be created. What is tribal custom? Who determines
which tribal custom applies, or how it applies, in a given situta-
tion? Wil] elders be called as experts? How will they be quali-
fied? Will they be subject to cross-examination? What if tribal
custom violates the ICRA's Bill of Rights? ‘

A1l of these issues need to be addressed by the tribal council
before deciding how to incorporate tribal custom and assure its
rightful place as an important social institution of the Tribe.

Aside from substantive law that conflicts with tribal custom,
the formalized Anglo-style court procedures may themselves conflict
with tribal custom. As much as possible, alternative forums should
be developed to allow tribal custom to operate in ways that still
make sense within, and will receive the support of, the tribal com-
munity. This kind of process has already begun at some tribes. The
Navajo Tribe now has a Peacemaker Court which mediates disputes
among tribal members and others. Several NICS tribes have imple-
mented dispute resolution panels pattérned after the Community
Boards Program in San Francisco. (See BIBLIOGRAPHY)

8.9 Due Process and Equal Protection.

Due process of law must be provided all persons affected by the
exercise of tribal powers of self-government. ICRA, 25 U.S.C. 1302
(8). The “due process® phrase is borrowed from the U.S. Constitution
and geheral]y means "fundamental fairness" or "basic fairness."
Tribes are free to develop their own interpretation of ICRA rights
like "due process" according to tribal value and customs (See
Santa Clara Pueble v. Martinez, cited in APPENDIX).

In drafting legislation, there are two aspects of due process
that require attention. First, the legislation must not violate a
persen's right to substantive due precess. This means that the
activity being reqgulated, or the effect on the individual's liberty
or property interest must bear some rational relation to a legiti-
mate governmental objective. Procedural due process requires that a
person be afforded notice and a meaningful opportunity to be heard
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prior to being adversely affected by tribal legislation. The
"meaningful® hearing need not be highly formalized, but it should
provide “some kind of hearing" by an unbiased decision-maker who
allows the person an opportunity to present arguments or facts to
support reversal of the governmental action. This hearing require-
ment can be provided by authorizing tribal court jurisdiction or by
authorizing a tribal agency or staff member (or the council) to con-
duct the hearing. .

"Equal protection” must also be considered when drafting tribal
laws. See ICRA, 25 U.S.C. 130Z(8). Equal protection simply means
that persons similarly situated cannot be treated differently absent
a rational governmental interest. If the differential treatment is
based on race or some other "suspect® classification, the tribal
government may have to show a compelling tribal interest. Indian
preference by tribes generally escape‘suspect class treatment since
it is based on a political rather than a racial classification.
{See Morton v, Mancari, cited in Appendix)

8.10 Secretarial Approval

Some tribal constitutions require approval of a tribal ordinance
or resolution by the Secretary of Lnterior before it can become
effective. There are a great many variations on this requirement in

tribal constitutions. Some provide that the tribal law is not effec- .

~tive until approved, while others allow the law to be effective until
disapproved by the Secretary. Some impose deadlines within which the
Secretdry must act (either approve or disapprove), for example, 60 or
90 days. Others haves no deadlines, and secretarial approval could
take as long as three years if the subject matter is particularly
sensitive. ]

The Secretary's authority to approve or disapprove is usually
delegated to the Assistant Secretary for Indian Affairs or the
Commissioner of Indian Affairs, who in turn may delegate the
authority to a B.I.A. Area Dirasctor for the tribes in his area. The
Secretary or his designee may seek the advice of the Solicitor on a
particular ordinance. '

To avoid excessive delays, the codewriter should consider
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advising the tribe to consult with the B.I.A. or Solicitor at an
early stage of the tribe's legislative process. In this way, any
potential problems can be dealt with in advance, and early B.I.A.
involvement may expedite approval.

ATthough there may be advantages in certain situations to
obtaining Secretarial approval, e.g., New Mexico v. Mescalero Apache
Tribe, 11 Ind. L. Rep. 1028 (U.S. Sup.Ct., June 13, 1983), it is not
legally required if the tribal constitution does not require it.

See, e.g., Kerr-McGee v. Navajo Tribe, 12 Ind. L. Rep. 1027 (U.S. Sup.
Ct., Apr.16, 1985). Tribes should consider amending their constitu-
tions to delete such requirements where not mandated by federal law.

SUMMARY
Because of the unique legal status of tribal governments, the tri-
bal codewriter must be aware of how this status will affect tribal
legislation, and ways in which tribal laws can be drafted to avoid
adverse consequences (like an unintended waiver of sovereign immunity)
or take advantage of special opportunities (like tribal-state
agreements on child welfare matters).

REFERENCES*
Taylor, Tribal Sovereign Immunity, Tribal Economic Development (NARF)

* See BIBLIOGRAPHY for complete citation.
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CHAPTER 9
SPECIFIC TRIBAL LAWS

This chapter focuses on particular tribal laws and possible
approaches and pitfalls for the tribal codewriter in drafting them.

9.1 Constitution

Most Indian tribes are organized as governments pursuant to a

written constitution adopted by tribai members. Many tribes adopted
-constitutions under the authority of Section 16 of the Indian
Reorganization Act of 1934 (IRA), 25 U.S.C. 476.

Constitutions are generally of two kinds. The first kind enu-
merates or describes the powers the government may exercise, reserv-
ing all other powers to the people to exercise by referendum or to
delegate to the government by constitutional amendment. The federal
constitution is of this type. The second kind delegates general
sovereign powers to the government, but specifying any limitations
on the exercise of those powers. Most state constitutions are of
this type. Most tribes, upon advice of the B.I.A., adopted
the enumerated powers (federal) type of constitution.

; The result of this has been that many powers which tribes need
today to fully exercise their powers of self-government are reserved
to the general membership and cannot be effectively exercised. This
has occasionally resulted in somewhat strained interpretations of
tribal constitutions by tribal courts in order to allow tribes to
function as governments. See e.g., Squaxin Island Tribe v. Thomas,
10 Ind. L. Rep. 6005 (Sq.I. Ct. App., May 18, 1982)

Instead of putting up with a situation that hampers efforts to
get the most basic kind of legislation adopted and enforced, tribes
should be advised to consider focusing attention on amending their
constitutions to either add additional enumerated powers, or to

revamp the constitution entirely from one of enumerated powers to
the general powers kinds. Even under a general powers constitution,
adequate limitations reserving membership approval for certain
kinds of laws of transactions can be incorporated, as well as pro-
tection of individual c¢ivil rights.

Efforts to revise a tribal constitution would probably meet with
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support from B.I.A., especially if the revisions include separation
of powers (legislative, judicial, executive) between different
branches of tribal government. (See section 8.5)

9.2 Court System
Tribal court systems may vary a great deal from one reservation

to another. Some tribal laws provide for election of judges by tri-
bal members, while in others judges are appointed by the tribal
council. If the tribal constitution does not establish the tribal
court, the tribal council has broad power to establish the kind of
court system it wants. The court can be delegated broad jurisdic-
tion and powers of judicial review, or it can be given very restric-
tive jurisdictional powers. The goal should be to achieve a balance
of power that will allow the government to function effectively and
that will allow tribal members access to an independent forum for
the resolution of disputes. Care should be taken to insure that

the court is not given such broad powers that it effectively ends up
governing the tribe through judicial review. On the other hand, the
court must have sufficient powers to provide protection for indivi-
dual rights so that it is viewed as a meaningful institution of
government. Judicial review need not be a threat to tribal councils

‘if limitations .on the scope of review are made clear and other doc-
. trines (for example, exhaustion of administrative remedies, politi-

cal question, and comity) are rétiona]]y employed. Before giving
constitutional review authority to a tribal court, however, the
Council should take a long hard Took at its constitution to see
whether a narrow reading of its governing powers might render tribal
government dysfunctional (See section 8.5).

Rules of procedure (general, criminal, civil, appellate) for the
tribal court can be enacted by the Council. Caution should be exer-
cised before adopting in their entirety rules from state or federal
courts. Many of these may not be appropriate for the tribal court
based on its budget and staffing situations, and especially if most
people appearing in court are not represented by lawyers. State and
federal court rules were written for judges and lawyers, not for
"real® people. (Note: The Navajo Peacemaker Court has twe sets of
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rules, one for lawyers and judges, and another for lay persons. See
BIBLIOGRAPHY)

9.3 Criminal Code

The simplest course to follow in drafting a tribal criminal code
(often called a Law and Order Code) is to borrow provisions from the
codes of other tribes, or from state codes if appropriate. The
criminal provisions at 25 C.F.R., Part 11, for B.I.A. Courts of
Indian Offenses may also serve as a useful guide. (Note, however,
that some sections are quite archaic, and that each provision
applies to Indians only - see discussion below.) ,

One of the first issues that must be addressed is the scope of
personal jurisdiction. The C.F.R. code and some tribal codes, say
“,..any Indian who..." Because of the Supreme Court's decision in
Oliphant, the immunity of non-Indians from tribal criminal prosecu-
tion is a fact of life. However, by stating the limit outright the
- tribe is imposing that limit on itself. Should the courts or Con-
gress develop exceptions to Qliphant in the future, a tribe that
had limited its criminal jurisdiction to Indians only would not be
able to take advantage of the change without amending its code.

The "any Indian who..." or "any tribal member who..." limita-
tions on personal criminal jurisdiction may cause other problems.
An exclusion ordinance may refer to violations of the criminal code
as a basis for excluding a nonmember. If the nonmember is non-
Indian in any Indian who..." jurisdiction (or an Indian in an
"any tribal member who...* jurisdiction), it may be argued that he
cannot be excluded for violation of the criminal code because the
class of persons to which he belongs is exluded from coverage. .

Finally, by listing "Indian' or "tribal member" as the actor in
the crime, proof that the person accused is Indian or is a tribal
member may be a required element of the offense that must be proved
by the prosecution. The best course would be to use the phrase “any
person who..." and in an introductory section on jurisdiction indi-
cate that persons not subject to tribal criminal jurisdiction as a
matter of federal law will not be criminally prosecuted for viola-

tions of the criminal code, but other judicial or administrative
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remedies may be exercised.

9.4 Exclusion Ordinance

Exclusion ordinances are necessary if tribes are to retain any
significant control over nonmembers, especially non-Indians, who
violate tribal laws of personal conduct (for exémple, criminal
laws). The kinds of conditions or conduct that will trigger the
exclusion process should be clearly stated. Notice and opportunity
for a hearing also must be provided. Authority to exclude may be
exercised by the tribal council or it may be delegated to the tribal

court, or a tribal agency or official. A1l of this should be set
forth in the ordinance. Owners of fee land cannot be excluded from
the land they own, but they can be restricted in their access to
other areas within the tribe'e territorial jurisdiction. Exclusion
orders can completely exclude or fhey can set time, place and manner
restrictions on access to the reservation. Likewise, a monetary
fine or similar sanction could be imposed as a condition to an
exclusion order not being enforced. In theory, and notwithstanding

" the Qliphant decision, a non-Indian violating a tribal criminal Taw

could be allowed to remain on the reservation on the conditions that
he pay a $500.00 fine and stay in the tribal jail for six months.
Even though a non-Indian cannot be criminally prosecuted and impris-
oned by the tribe, the resulting remedy would be almost the same.
The choice would be up to the non-Indian violator. He could choose
to abandon his jail visit at any time, but face immediate exclusion.
A more troubling question is whether or not tribal members can
be excluded.” Most (if not all) ordinances deal only with the exclu-
sion of nonmembers. However, there may be instances where a tribe
would want to exclude a member. To use a "worst case" example, a
tribal member who commits a grisly multiple homicide on the reserva-
tion may only be subjected to six months in jail for each murder
under tribal law (assuming tribal concurrent jurisdiction for major
crimes). The U. S. Attorney might prosecute, or decline to prose-
cute, or the defendant might be acquitted, or the case might be dis-
missed on a procedural error. Does the tribe want this member back
in its community again after serving either no time or at most
several months in jail? What about the families of the victims? How
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much confidence will thekcommunity have in the tribe's ability to pro-
vide for thev“hea1th, safety, moral and general welfare?"
In such a situation, and others perhaps not as notorious, exc]ue

~ sion of members may be desirable for the safety of the tribal com-
~munity. For many tribes expulsion of members was one of the tradi-
tional sanctions used against non-conforming behavior. Reference

to how other governments deal with those who commit heinous acts
against the government may or may not be helpful since the penalty
restrictions imposed on tribes by the Indian Civil Rights Act (ICRA)
do not exist elsewhere. : '

If it appears that exclusion of a member would viclate tribal
conStitutional and ICRA safequards of substantive due process, a
tribe might consider provisions for disenrollment in its enrollment

‘ordinance. After meeting due process notice and hearing require-
ments for a proposed disenrollment, the member could be disenrolled
and then excluded under the exclusion ordinance as a nonmember.
| Tribes may balk at such measures as being unduly harsh, but
sometimes harsh measures are required to deal with dangerous
situations where express or implied limitations on tribal powers
leave the tribe otherwise incapable of protecting its members and
other'reservafion residents. Legal ‘advice should be sought before
trying this, and especially, questions of substantive due process
should be carefully examined. |

9.5 Children's Code

Many tribes have enacted Children's codes since the passage in
1978 of the Indian Child Welfare Act (ICWA). A Children's code
allows a tribe to exercise jurisdiction (inherent, or granted or
restored by the ICWA) over cases transferred from state court pro-
ceedings invo1vihg the placement of dependent Indian children. A
model children's code is available from the American Indian Law
Center at the University of New Mexico in Albuquerque. Other sample
codes are available from the Northwest Intertribal Court System
(NICS). -

Essential to effective implementation of a children's code is
the availability of social services to provide for evaluation, in-
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vestigation, couhse1ing and placement of dependent Indian children.
If the tribe cannot provide these services itself, or get funding

for them from the B.I.A., it may need to negotiate a cooperative
agreement with a social services agency of the state, another tribe,
or a private organization. '

Other issues related to children's code are discussed in publi-
cations listed in the BIBLIOGRAPHY.

9.6 Gaming Ordinance (Bingo)

In the last few years, many tribes have enacted ordinances to
establish and control reservation bingo operations. The promise of
great economic fortune from bingo has been realized by some tribes,
but not by all. Where tribes have been successful, state and local
politicians have attempted to eliminate tribal bingo (and other ‘
gambling activity) through lawsuits and Congressional lobbying.

The cases deciding the issue have generally upheld tribal bingo in
states where charitable bingo was permitted and regulated by the state,
or at least where there was no state public policy prohibiting bingo.
See Seminole Tribe v. Butterworth, 658 F 2d 655 (5th Cir. 1981), cert.
denied 455 U.S. 1020 (1982); State of Washington v. Hatch, __
F.Supp.___ (W.D.Wa., Aug. 14, 1984). appeal dismissed {(¢th Cir., Feb.

' 21, 1985). But see State of Oklahoma v.VSeneca-Cayuga Tribe of

Oklahoma, 12 Ind. L. Rep. 5085 (Okla. Sup. Ct., July 2, 1985) (State
can regulate tribal bingo). If lower court cases are reviewed by the
Supreme Court, tribal bingo may suffer the same fate of tribal
cigarette and liquor sales. Legis]ation‘pending'in Congress - some
bad, some not as bad - could well decide the future of tribal bingo
enterprises. See Hearing on S$.902, etc, June 26, 1985, Senate Select
Committee on Indian Affairs, Washington, D.C. (BIBLIOGRAPHY).
Before enacting a gaming ordinance a tribe would be well-advised

to consult an attorney or congressional representative about the
current status of the law in this area. (See BIBLIOGRAPHY: Native
American Rights Fund)

9.7 Housing Ordinance
Tribes that establish housing projects under HUD programs are

“required to adopt a ("boilerplate") ordinance set forth in Title 24
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C.F.R., Part 805. Beyond that, there are many areas relating to
regulations of housing that tribes can address. |
Usually the first concern is an eviction ordinance since the

HUD-generated ordinance requires the tribal government to exercise
its authority to provide remedies for lease or home-ownership
- contract violations. A number of tribes have adopted eviction
ordinances, some of which are available from NICS. States also have
eviction laws ("unlawful detainer" statutes) which may serve as a
model. Care should be taken to détermine the precise relationship
between the residents of the housing project and the housing
authority (lessor-lessee? mortgagor-mortgagee?), and the resultihg
effect on. each party's rights and liabilities as to occupancy, pro-
~ perty, fixtures, repairs, etc. Also, what if the primary tenant
wants to evict others living in the household with him or her?

A housing ordinance might also address such matters as building,
electrical and plumbing standards (See section 9.14, Uniform Codes).
Other issues are discussed in the housing Taw publications listed in
the BIBLIOGRAPHY.

9.8 Hunting and Fishing :

Hunting and fishing rights are substant1al r1ghts tr1bes never
relinquished, or that were spec1a11y reserved in treaties with the
United States. Court decisions have said that the Eight includes the
authority to participate in management of the resource. As a
result, many Pacific Northwest and Great Lakes area tribes have
enacted. fishing ordinances as a major component in their regulatory
management scheme. Where fishing rights exist off-reservation these
ordinances allow the tribes to exercise their jurisdiction over their
fishing licensees in those off-reservation areas. Sample fishing .
ordinances are available from NICS. Tribes claiming treaty-reserved

hunting rights have begun to adopt hunting ordinances to regulate off-

reservation hunting areas.

Tribes that have substantial reservation land bases regulate
hunting on-reservat1on, as well. Samples of these may be found in
the Johnson Microfiche c011ect1on, or obtained directly from the
tribes. (See BIBLIOGRAPHY.)
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9.9 Tax Codes ,

~ Most governments supported themselves by raising revenue through
taxation. Recently, tribes have begun to use their taxing powers to
provide revenue needed to support tribal programs. Royalty taxes
- and severahée taxes on gas, oil and mineral leases and production
are probably the most well known. For those tribes that do not have
such resources, sales of fish and fireworks are taxed, businesses
and occupations (B & 0) are taxed, along with other activity. If
tribes are to achieve true self-government they must begin exer-
cising their taxing powers to the fullest extent possible. Taxation
ordinances provide the mechanism for implementing and collecting taxes.
(See also Hoff, Tribal Taxation for Economic*Deve1opment, BIBLIOGRAPHY)

9.10 Business- Codes _

Tribal buginess codes serve to regulate business practices and
to encourage business development. If tribes are to effectively
encourage and administer economic development on their reservations,
a solid foundation of business laws is needed (See section 9-15,
Uniform Codes). Some sample codes are available in the Johnson
microfiche materials. (See BIBLIOGRAPHY) In addition, model tribal busw-
ness codes are available. (See Press, Legal Structures for Business
Development on Reservations, BIBLIOGRAPHY)

9.11 Domestic Relations

Tribal domestic relations ordinances generally regulate marriage
and divorce of tribal members. In-the absence of tribal laws or
customs state law may apply or, in P.L. 280 states, state courts
may have jurisdiction but may have to apply tribal law or custom.
In enacting tribal domestic relations laws sensitivity to tribal
custom is especially important. Such laws should provide for reso-
lution of child custody and division of property and debts.
~ More recently, domestic relations legislation in the states has
focused on domestic violence. The purpose of this special legisia-
tion is usually to provide a prompt and effective mechanism for 1aw
enforcement and judicial intervention in situations 1nvolv1ng
threatened or actual physical abuse of one spouse by another, or of
one household member against another. In the past, without such
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1egisTation, women that were being abused by their husbands often
had to leave home and file for divorce before they could obtain any
help from the courts or from police. Under typical domestic
vioTencel1egislation, the abused spouse or household member can
obtain immediate response from law enforcement, including arrest of
the abusers. Without filing for a divorce or moving out, the abused
person can obtain an immediate court order that restrains the abuser
from coming to the premises where the abused person lives, subject
to arrest for violation of the order. '

 Citation to Washington State's domestic violence 1aw is listed in
~ the APPENDIX.

9.12 Probate

Probate, the process for settling the estate of someone who has
died, becomes much more complex where Indian property is involved.
The usual phrpose of probate laws are 1) to provide an efficient
process for distributing property of a deceased person's estate to
designated heirs and to creditors and 2) to determine who should be
entitled to inherit in the absence of any will of the deceased per-
son. State probate codes establish elaborate schemes for meeting
these purposes.

‘Because Indian property may include trust assets, d1str1but1on
of these assets must be done by the B.I.A., based on federal law.
A1l other assets of the estate may be probated in tribal court.
Where there is no will, the probate law indicates which of the
deceased's heirs will inherit what assets. State codes usually
attempt to f&!low what peop1e generally Qou]d have intended had they
written a will. Thus, the statutory distribution is based on per-
ceived notions of dominant American cultural views of inheritance.
These cultural values may not be shared, in whole or in part, by a
given tribe. Investigation into the predominant inheritance prac-
tices and values of tribal members should precede legislation in
this area. :

Fractionated heirship, in which many Indians inherit small frac-
tions of beneficial ownership interests in trust lands, is another
difficult problem. Land may be tied up and unusable for years
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because of problems in gettihg'consent from so many heirs. The
Indian Land Consolidation Act of 1982 was intended to help remedy
some of these problems by allowing tribes to condemn trust land that
was so fractionated that the leasehold value to any one heir was
minimal. Because of strong feelings among heirs about their rights
of ownership of even small factions, tribes can expect to encounter
opposition to any such legislative efforts.

Sources of further information on matters relating to tribal
probate codes are in the BIBLIOGRAPHY.

9.13 Traffic

Traffic codes are one of the best-suited areas for "decriminali-
zation." This is especially important where a large number of motor
vehicle drivers on the reservation are non-Indians. Without a
cooperative arrangement with local city, county or state law
enforcement agencies, the tribe must devise a legislative scheme
that will allow it to keep unsafe drivers, Indians or non-Indian,
off of reservation roads.

Many states, and some tribes, have adopted civil traff1c proce-
dures which are enforced through payment of fines and suspension of
licenses to drive. If a driver violates a tribal traffic law he is
issued a citation or notice which gives him the opportunity to
either pay the specified fine or request a hearing before a judge
to either contest the violation or explain mitigating circumstances.
If a driver fails to pay the fine, or appear in court, his privilege
to drive on the reservation is suspended. He is subject to imme-
diate removai_pursuant to the tribe's exclusion power. The depart-
ment of licensing in the state where the driver is licensed may be
notified of suspension and violations, and that state may take
action to suspend the driver's 1icense,:depending~upon that State's
laws. Resident Indian motorists could be cr1m1na]1y prosecuted and
Ja11ed for the same reasons the non-Indian may be excluded from the
reservation. (See discussion of exclusion considerations, section
9.4).

An example of a tribal civil traffic law is cited in the APPENDIX.
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9.14 Zoning T |

Zoning is the mechanism by which state, local and tribal govern-
ments control land use development within their territorial juris-
‘diction. It allows certain geographic areas to be developed for
residential hdusing and other areas to be developed for commercial
and 1ndustr1a1 purposes.

Tribal zoning ordinances that primarily affect tribal members
will likely encounter no serious problems if they are related to a
rational governmental objective. Zoning laws that directly affect
non-Indians, however, will be scrutinized under the principles set
forth in the Montana case, and related cases, discussed earlier.
Where there are significant numbers of non-Indian residents and
businesses on fee land within the reservation, zoning may be dif-
ficult. The problem is made even more complex where'a local
non-Indian government also zones the same areas. If zoning is
undertaken, efforts should be made to involve the affected persons
as much as possible, and early on, in an attempt to obtain support
from them and avoid litigation. If there will be benefits to those
affected this should be stressed.

A tribal zoning ordinance is cited in the APPENDIX. Before relying
on any one scheme, other tribes who have zoning laws should be contacted
to find out what problems they have encountered, or if they are
enforcing their laws at all.

9.15 Uniform Codes

More and more states are adopting uniform laws in an effort to
improve regulating of activities that routinely cross state lines.
Examples of such laws include the Uniform Commercial Code (regula-
ting business and financial transactions) and the Uniform Child Sup-
port Enforcement Act (regulating the collection of child support
payments from absentee spouses). Other uniform codes are adopted
- because of their highly technical nature; for example, the Uniform
Building Code, Uniform Electrical Code, and the Uniform Plumbing
Code. Tribes may find it useful to adopt some of these laws for
many of the same reasons. (See BIBLIOGRAPHY) :

Especially where tribes are developing cooperative agreements
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with state and local agencies, tribal adoption of laws identical or
similar to the participating jurisdictions may be helpful. Of
course, this should only be done if the other jurisdiction's laws
are suitable to tribal needs. If they are not, the negotiations
for a cooperative agreement may need to 1nc1ude d1scuss1on of both
governments adopting uniform Iaws.

9,16 Employment Preference (TERO)
Essential to successful triba] economic development on Indian

reservations is the employment of tribal members. Tribal employment

rights brdinances‘(TERO - also an acronym for tribal employment
rights bffice)‘are a means of securing employment and business
opportunities for tribal members. Employers and others doing busi-
ness on reservations are required under a TERQ to meet certain
requirements in hiring preferences for tribal members or other
Indians who are otherwise unsuitably skilled or trainable for the
available jobs. If construction contracts and sub-contracts are to
be let out, for example, Indian firms are given preference over
other bidders. o

Sources for more information about tribal employment rights and
sample ordinances'are listed in the BIBLIOGRAPHY.

9. 17 Other Laws
Legislation is appropriate for any kind of problem or need for
which the tribal council determines that a legislative solution can
he?p. As ‘a result, there are countless areas in which tribes can,
and should, regulate by legislation to preserve their interest and
promote their powers of self-government. The legislation suggested
in the preceding sections is only a sampling of the most common Taws
that tribes adopt or consider for adoptien. In areas where there is
controversy or substantial risk of exposure to liability or liti-
gation, legal advice should be obtained before venturing forth with
new legislation.
The following are some additional subJects that tribes may want
to consider for legislation: ‘
1. Legislation Ordinance (setting out procedures for
submission of draft laws to the Council; rules of
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‘style, grammer, etc. as discussed in this manual;
format for draft laws and amendments; procedure
for keeping 1egis1ativé histories, and codifying
and updating tribal laws).

2. Environmental Laws ’

3. Election Ordinance

4. Licensing Ordinance

5. Utility Code

6. Fire Safety Code

7. Administrative Procedures

8. Personnel Policies

 SUMMARY ‘

This chapter presented only a brief look at each of the tribal Tuw
areas discussed. More research is advised before proceeding confidently
in any particular areas. However, the approach to each area can be
applied in drafting other tribal laws.
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| CHAPTER 10
LEGISLATIVE HISTORY AND CODIFICATION

This chapter examines briefly two areas often neglectéd by tribal
governments where the codewriter may provide a great dea1 of assistance.
Proper organization of enacted tribal laws, and their Tegislative
history, will heip tribes function more effectively as governments.

10.1 Legislative History

A recorded history of tribal legislation may help in the future
to determine the legislative purpose of a law whose language turns
out to be less than clear in a particular case. In addition it may
help to establish a tribal track record of responsible law-making
in a‘variety of areas even if legislation is later repealed in those
same areas. The legislative history will serve later legislators or
drafters in trying to understand why a particular course of action

was undertaken. :

In Congress,.legislative history normalIy contains the enacted
law, all draft bills, committee reports, committee hearings, debates,
and other entries in the congressional record. (see Illustration
§-21) Likewise, a tribal legislative history should contain at a mini-
‘mum the enactéd law, the draft law as recommended by-a committee (if
different from the one finally enacted), all research or committee
reports, hearing records, council and committee meeting minutes, and
any othe relevant memoranda, letters, or sample provisions or other

 documents. These can be kept in a single location, such as a binder,
in chronological order or separated out for each law that they affect.
The important thing is to have the documents in an identifiable
location and part of an accessible filing system.

10.2 Codification

Codification is the organization by subject matter of compiled
current laws. The advantage of codification is that it permits easy
access to current laws that is not available in a chronological only
system., The resulting "code® is usually organized by titles (broad
subject matter categories), chapters, (more specific categorieé,
often involving a major government department), and sections. A1l
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repealed Taws are deleted, but reference is made to them by way of
“source notes” or similar references. Some codes are "annotated"”
which means that the court decisions and other rulings regarding

" that law are listed, usually right after that section, but some-
times in a separate volume. Some codes additionally contain cross-
references to related laws or reference material, and practice aids
that may be important to the practitioner. Legislative history may
be listed. (see Illustration 5-5) '

The accompanying illustration shows a typical code arrangement.
(ITTustration 10-1) New laws can amend the code directly and be in-
corporated into reprinted versions, or printed earlier in pocket
parts or supplements to the main volume so that it is kept as up to
date as bossib1e. ,

The following is a recommended procedure for codifying a tribe's
laws and maintaining an updating system for the code:

(1) Compile all tribal laws, including resolutions, etc.

- (2) Separate out repealed laws. ,

(3) Assign laws to appropriate titles, chapters.

(4) Edit language, make cross-references and renumber
sections for uniformity.

(5) Identify enacted law and legislative-history sources.
for each code section. ‘

(6) Present codified arrangement to Council for approval.

- (7) Publish and distribute approved code.

(8) Establish a regular system fqr the audit and update of
distributed codes by way of supplements, pocket parts or
loose~-Teaf substitution.

(9) Periodically reprint code with new material incorporated.

(10) Maintain an index and cross-reference tables for purposes
of comparing enacted laws with codes.

Advances in micro-computer technology in recent years has brought
computer word-processing and data base management within the reach of
many tribal governments. This technology is ideally suited for deve-

loping and maintaining tribal codes. Many state legislatures have been

using larger computers for years to keep track of, and even publish,

their own codes. Although no applications software exists specifically
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for managing a tribal code, data base software now on the market could
be adapted for that purpose.

For those tribes that would prefer not tec maintain their tribal code
themselves, there are publishing companies that provide that service.
(See APPENDIX) '

SUMMARY
*E%ribes,will be able to more effectively exercise their governmental
powers if they can more effectively manage their legislation. Tribal
codewriters can assist tribes in keeping track of the legislative
histories of tribal laws, and in organizing them into tribal codes.
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IIL
- TRIBAL CHILD PROTFCTION CODES
Some mbes have extensive child protection codes which take mto account the umque
needs of that specific tribe. Maay tribes, however, have inadequate child protecuon codes
Some trxbes do not have any type of child protection code.
' The following are some of the general - problems whxch many tribes have experienced

concermng child protectxon codes:

* - Child protection codes are often xnadequate, out of date, and/or very difficult to under-

stand
‘ ,‘ Child protection codes often include wholesale adoption of state law which does not ade-

quately reflect the needs of the individual community.

* Child protection codes are often developed by non-Indian lawyers with lxttle or no
familiarity with the needs of the tribe. :

* Many child protection codes do not provide adeduate guidance for the tribal court.

* Child protection codes are often combined with juvenile dehnqueucy codes when the

primary emphasis is upon the delinquency procedures and/or it xs difficult to tell which
provision refers to which type of case.

* Tribal constitutions and/or tribal codes sometimes include restrictions upon the potential
~jurisdiction of a court system (e.g., restrict jurisdiction to tribal members only).

* Tribal constitutions often require BIA approval for any code revisions.

* Code revision is an expensive and time consuming process.

* It can be difficult to educate the tribal council concerning the need for code revisions.

* Code revisions are sometimes enacted without adequate input from ‘the court personnel

who will implement the code revisions,
. It is often difficult to codify tribal law. | .

The following article from National American Indian Court Judges Association IC‘WA
training materials provides some possible guidelines for the development and implementation of
" Children’s Codes:

DEVELOPMENT AND IMPLEMENTATION OF CHILDREN'S CODES
Since the adoption of the Indian Child Welfare Act, the need for a formal system of
. tribal law to deal with children and their legal problems has become apparent. A children’s
" code, which is 2 comprehensive code dealing with the needs of children, will define the tribe’s

~_relationship to its children as well as provide the court and tribal and BIA Social Services Divi-

sions with objectives and guidelines, especially in standards of treatment. It will also do the

same for its members in a clear and comprehensible manner.
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Most tribes have 2 juvenile code which allows the tribal court to deal with children
‘when they have committed a defined wrongful act. A child welfare code usually covers abuse

and neglect, termination of parental rights, and adoption issues; a number of tribes have welfare

. codes. A children’s code combines the coverage of a juvenile and child welfare code. It is

recomimernided that tribes adopt the more comprehensive children’s ;ode.l
- Since the tribal council ultimately has the legislative power and duty to adopt laws, it is
this group which will determine whether or not to adopt a ‘children's‘ code. Because of its many
ddties, the Council should not undertake to write a code but should delegate the drafting duty
to another group. The Council may wish to set certain guidelines even before drafting is begun.
Such kguidelines could include requiring simple procedures, forbidding placement in a detention
facility for children under a certain age, forbidding adoption of tribal children by non-Indian
people,.and allowing ICWA transfers from state courts.
Delegation may be to a standing committee of .gdvemment, such as the law and order
committee (or a specific tribal equivalent), or it may be to a specially formed committee._
Whichever group is used, all professions which would have contact with a family court or a

children’s court should be represented on the committee. A wide representation of interests and

skilis will encourage a comprehensive code which will be realistic in its approach to dealing
with children and thei;- problems.

Once a committee has been delégated to draft a code, the members should first identify
all resources available to it and to the tribe which will assist in.code development, adoption, and
implementation. Every tgibai'department, federal agency, tribal committee, individual and ex-
tratribal resource (including staie and private organizations and individuals) should be evaluated
according to these criteria, ‘The tribal law firm should be involved in the process, but this
may add considerable cost to the venture. The tribal council should be consulted about the role
the law firm is to take. ' v’ ; |

Other codes are excellent resources, both for what should be done and for what should
not be done. The Council should be certain that all pro‘viéions that are drafted meet specific
tribal needs and can be realistically implemented considering tribal resources. Model codes are
typically broad and inclusive and may contain provisions that tribal members do not want, can-
not afford, or do not understand. The Model Children’s Code, 2nd edition, pdblished by the
American Indian Law Center, Inc., also offers the latest law and recommended procedures for

. tribes.

At the first meeting of the committee, representatives of identified resources should be
invited to attend and should be involved in the entire process. A person should be designated

1. Note that many commentators would contend that it is best to provide separate child protec-
tion (or dependency) codes and delinquency codes.
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'by the committee to act as coordinator of the drafting process. - In addition, people should be '

" selected to research tribal needs and laws and to do the actual draf ting. A specific time table is
very iniportanf; even if it is not always met, it will assist the committee in completing its work.
Again, this is up to the committee, but detailed and Speéific seriés of goals and objectives are
important to the committee’s work. o | ‘

Committees rarely are efficient; a few individuals almost always do the majority of the
work. The usual function of a committee is to produce ideas and policy and to analyze material

- brought to them. The most effective systein may be to have the cdmmittee set the goals and ob-
jectives and time table for one or two people who will perform the actual research and drafting.

A crucial preliminary activity is the needs assessment of the community which will cover
every issue relating to children. Only after this is completed can a responsive code be written.
The draf ting process should take a number of months of research, writing, analysis, ¢ommen-
tary, and rewriting. Although one or two people may be doing the acfual drafting, the com-
mittee should be closely involved in the process, especially in terms- of critical commentary.
Once the committee is satisfied that the code is complete, it should be reviewed by several
lawyers who have not been involved in the drafting proéess. Either the tribal attorney or Legal
Services lawyers, if available, can perform this function.

Social service providers should also review the procedures set by the code to determine

~ if' the expectations of the social services system built into the code are realistic. The resulting
code should be a good blend of legal requiremeqts and social services reality.

If‘changeé are recommended in the review p:oéess, the committee should meet to con-
sider the recommendations and whetl_t,er to‘ adopt them. If the committee decides to adopt all or
part of the recommendations, the writers should be dirgcted to incorporate them and the review
* process should be repeated again. k '

A note of caution about the legal review. It may be less costly and more effective to
hire a3 lawyer with expertise in childfen’s law rather than to use a retained lawyer with no
knowledge of children’s law. The Tribal Council should direct the review by setting cost limits
and demanding that a children’s law expert be consulted. Recommendations for changes should
be adopted if they are backed by solid reasoning and can be implemented on the reservation.

Once the drat‘tixig and review process are complete, copies of thé final code should be
made available to the tribal council well before it is formally presented to the entire council. It
is an excellent idea for a member of the committee to meet with each council member to review
the draft. This will make certain that the council has read the code before the meeting, save
meeting time, and allow committece members to prepare testimony on any points which may be
brought up questioning the code. ' |

The community also shouid be thoroughly aware of the code and its provisions. If pos-
sible, the proposed code should be qulished in the tribal newspaper and posted on bulletin
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boards throughout the reservation. Special community meetings should also be held. Committee
members also should present the code at regular"community meetings. - Questions should be
answered clearly; if answers are not readily available, committee members should promise to
find them and report back and must follow through on this promise.

One of the problems or complaints that inevitably arises, either during or immediately
after the adopu'on‘of major law, is that some group, organization, interest, or person was ex-
cluded from the adoption process, either negligently or intentionally. Unfortunately, this claim
will arise even after the thorough process recommended here. If a broad-based group of people
are involved in the drafting process and the review procedure includes as many people as pos-
sible, committee members should not feel guilty if this kind of claim is made.

For a major new or revised code to be accepted by the majority of tribal members, as
many people and interests as possible must be included in the development process. Information
must be made available. The implications of the important sections, as well ‘as the entire code,
shouid be completely explained. Such items as increased program costs, additional people, more
training, new equipment and infra-structure, as well as the impact of non-traditional provisions,
must be detailed. A well-prepared, well-explained process and one that is not rushed will allow
for a gradual public acceptance in most instances. .

Once all of the work is completed, the ultimate decision will be made by the Tribal
Council. If the committee has done its work, there is strong probability that the council will
adopt the code, but nothing is guaranteed. If cimstic changes are invoived, people may resist
simply because of the fear of the new:

If the code is adopted,‘ the Council should also set up funding for implementing the
code. Budgets, detailed budget narratives, funding sources may have to be provided in the
process leading up to the code adoption. If it has not been done, then the tribal planner,

.budget officer, committeé, etc., should set up a funding plan..

Once funding has been secured, the children’s court should be implemented. Staff
should be hired and trained, systems and forms including statistical formats should be designed.
The court’s location, equipment, furniture must be settled. Once these activities have been
compieted, the children’s court should be ready for business.
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NATIONAL INDIAN LAW LIBRARY TRIBAL CODE PROJECT:

PRODUCT OF SUCCESSFUL JOINT EFFORT
by Joanna L. Wilkerson

Despite centuries of devastation, Indian tribes have persisted as politically, socially, and
culturally distinct éntitieé, capable of and intent upon deciding their own destination through
tribval govemmént. This continuing endeavor culminated m a fundamental change during the
era of social upheaval and reformation of the 1960s. Thus was begun a more c;)mprehénsive,
concerted effort in the legal protection of Indian rights by lawyers who have an understanding
of the subtleties of the problems at work at the interests at stake. The permanency of Indian
tribes was ackﬁoWledged during the Johnson administration and reaffirmed by Pfesident Nixon’s

special message to Congress recommending a policy of support to Indian self-government.

" Tribal governments are now becoming vehicles to serve the interests of ' their con-

stituents. Constitutions conceived by Indian tribes themselves are replacing BIA boiler plate
documents. Tribal courts are taking the place of the BIA controlled courts of Indian offenses

and Code of Federal Regulations (CFR) courts. Although many tribal laws are still replicae of

the BIA models of earlier years, tribal governments are now comprehensively rewritinglaw and

order codes.. Some governments are rewriting their existing tribal documents, and others are
replacing them- entirely with documents of their own fashioning. Tribes are taking legislative

control of reservation management, environmental and wildlife protection, criminal prosecution,

family welfare, juvenile delinquency, housing, zoning, economic development, taxation, business

associations, non-Indian presence and business relations, and every other conceivable legal con-

cern by promulgating comprehensive, sophisticated codes of law to serve the needs and protect

" tribal culture.

The rapid developments spawned both in federal Indian law and in tribal government
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" revealed, amnng other things, 2 vacuum of resources. There had never been any effort to create
and upkeep a‘ comprehensive collection of past and present cases, legislntion, treaties, and other
" "documents pertinent to the praetice of Indian law, as well as existing tribal constitutions, codes,
revisions, axnendments, and- other tribal government documents. In response to this insuf-
ficiency, the Native American Rights Fund (NARF) established a special project in 1972 called

the National Indian Law Library (NILL) to serve as a clearinghouse for such a need.

The isolated nature of tribal governments required some systematic procedure of gather-
ing and updating tribal codes and constitutions. The extensive time and cost involved in such
an undertaking was prohibitive. Early efforts were made to gather existing documents, such as
éolorado State College professor George E. Fay’s compilation of tribal constitutions, charters
and by-laws begun in 1967; and the work of University of Washington School of Law professor
Ralph Johnson in éompiling a microfiche collection of Indian tribal codes in 1980. Although
both of these collections have been updated during this decade, as of 1988 there was no lending
collection of complete tribal codes, constitutions, and other. tribal documents for use in drafting

or updating code provisions.

In September of 1987 NARF began submitting proposals for the funding.of a tribal code
p}'oject to be housed at NILL. In early spring 1988, the AT&T Foundation awarded an‘initi.al
grant of $7,500 for the twofold purpose of collection development of the most comprehensive
"Tribal Code" accumulation and the implementat.ion of a regular updating process to ensure that
the tribal codes are current. In‘the summer of 1988 the project’s coordinator was hired to begin
the arduous task of contacting tribal governments, requesting their participation in this essential
project. By the end of summer, the "Tribal Code" collection project was underway.

The grant which made the tribal code collection project possible, though generous, was
still only the initiative for an immense and ongoing process. The rest would depend on the
complete and perpetual cooperation of the tribal governments themselves. it would be a little

like the old tale of "rock stew" and the oid man who put in the first potato, inspiring the other




members of ,his:starving community to contribute what little each one had until eventually there

was a great feast for all.

When the project first began, NILL’s code collection contained about eighty entries of
code material, some of which lacked their subsequent amendments. Only twenty of | these were
cqmp’lete codes‘of laws; - the rest were ‘various ordinances, resolutions and other fragments.
There was only one document from Alaska., There waé no. established method of contacting
tribal go‘vernments and requesting code materials, following up on promised documents dr
gathering -updates, The most efficient means of contact, at this point, was a compiled tribal
leader’s lisf, however many of the addresses and phone’ numbers-were to be outdated. Excused
from this listing were unrecognized and petition-status fribal entities. Later an entirely separate
list of unrecognized tribes and those petitioning for recognition was discoverea in the BIA;s
Department of Acknowledgment and Research. Others not included in either of these lists were

simply hunted down through telephone calls and research.

The compilation of these three sources produced a current mailing list of approximately

700 tribal governments for the project. - An introductory letter described the project, stressed

the 'importance of such a cdllection and requested that the tribeé assist by sending to NILL their
legal documents in their entirety, either as a complementary copy or including an invoice, and
to forward any future updates. Though there had been great uncertainty as to what type of
response tovéxpect, dozens of pieces began immediately to arrive in the mail, and the rock stew

began to take on a little flavor.

The response to letters requesting copies of code materials continued, varying from
notices of deiay in availabili?y to statements of traditional law and absence of written docu-
ments, to boxes full of documents. It was tremendous. Given the scarcity of resources and
manpower available on most reservations, the response was both unexpected and excellent.. With
the overwhelming cooperation demonstrated by the tribes, it began tc appear more possibie to

accomplish the seemingly impossible comprehensive compilation of tribal law on a very tight
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"budget. New documents continue to arrive and tribal files are expanding.

Since the initial contact in the introductory letter, nILL has received replies from ap-
proximately 450 out of 700 mailed inquiries. The collection now contains over a thousand
pieces of tribal lawv, comprising roughly 15,000 hard copy bages and includes over a hundred
comments from Alaskan villages and corporations. Of the 107 constitutions in the collectibn,
apprvoximétely a dozen are from Alaska villages.  In addition, 17 have been authored by tribal

entities seeking recognition. There are two dozen corporate charters, eight of which are from

- Alaska. There are now 60 éomplete codes of law, where seif-labeied as such, including ten

from the Pacific Northwest, 11 from California and the west, 10 from the northern plains, 16
from the southwest and Oklahoma, three from the southeastern region, one from New England,
nine from the Great Lakes, and one from an Alaskan village. Of the other Alaskan documents,
most are articles of association, ordinances establishing tribal courts, enrollment ordinances, and

foster home regulations.

This does not include those governments who do not refer to their documents as a single
collection, but whose complete éollection of statutes the library nevertheless retains. Frequently
the .tribal government has only passed statutes pertinent to its particular situation', occasional_ly
resulting in some unique laws and ordinances. Unlike before, the library now has model docu-
ments :c’m alxtxost every conceivable subj‘ect,' from declaratioﬂs of self determination to burial to
séwage‘ dispésal, limited adoption of the Uniform Com‘xheréial Code, off-Reservation regula-
tions, conservation and pow-wow ordinances, and an array of usual and unusual subjects so

numerous that a new area of the catalogue has been created to accommodate tribal code topics. -

This is fortunate, since requests for the most sophisticated and effective examples of
codes addressing certain issues are made to NILL from three times a week to as frequently as
three times a day. Authors of new codes, ordinances, and/or revisions, usually tribal lawyers,
judges, and councilmen, are the most frequent and grateful users of the collection of tribal legal

documents. Some of the more frequent subjects of tribal law revision work reveal the growth




and assertion of selfﬁgoi/érnment. Business codes are an especially popular request, with the

growing degree of self-control over tribal business and development. The most sophisticated

tribal business code at the library is over 100 pages. Hunting and fishing codes are requested as

frequently, in response to the pressures arising from limited resources and to the cultural inter-

‘ests at stake for Indians. Fortunately, this is a subject on which there are numerous codes.

Constitutions rewritten by tribal governments to serve their own people are an item in demand
by others who are doing likewise. But the requests are more than challenging to the collection

in some fields. The growing frequency of requests for conservation and environmental protec-

“tion codes taxes a field of Indian law so new that there are few documents to fill the requests;

there has been little such regulation promulgated in the past by tribai legislatures. Likewise,
there are few examples of limited tribal adoption ‘of the OAK, even though uniformity in trade
laws is critical to facilitate growing trade relationships between Indian and non-Indian entities.
Also, sophisticated corporation and business association codes are of increasing demand, as tribal
governments . reassert self control and reroute economic dew)elopment along paths more com-

patible to their needs.

Despite deficiencies in the collection, the very fact that such subjects are requested with
increasing frequency suggests that soon the dearths will be filled, as long as the txjibes continue
to contribute the finished broducts of their efforts so that others will be able to benefit from
them in the future. The process becomés self ;generating as rewritten and improved codes,
baséd on models found at nILL, themselves become refined models for the future assertion of

the right of Indians to govern themselves.

Yet, the urgent need fqr a single repository, where tribal governments habitually send all
documents and their revisions, necessitates the highest possible level of cooperation in order to
provide for the most benefit to all. NILL, like the rest of NARF, is strongly committed to the
significance of a total team effort in the development of Indian law to meet the challenges of
tribal self government. As with any team effort, individual components of that team must ex-

ecute their respective roles if the effort is to be successful. While collection development, legal




research and reference may not be as’visible to the public as appearances in the national media,
NARF believes these functions must serve as a focus for the preservation of tribal existence.
Indeed, the Tribal Code project depends heavily on tribal cooperation and self-initiative in
sending NILL existing and/or new documents. Although great willingness has already been
demonstrafed, in response to reécent requests-it is estimated that at least half the existing tribal

legai; documents have yet to be acquired by NILL.

-Probably no library came into existence with more of a mandate to serve as ah informa-
tion proﬁ'ider than did NILL. This. tribal code project is only an example of how NARF has,
since its founding been involved in efforts to dei)elop Indian law, It is the goal of NILL to
serve as a medium thx.'ough which tribal decision makers can exchange information and thus
improve the work of all tribal governments. The information problem which faces govémments
is the lack of mechanics for supplying to them the information they need. No individual tribal
government has the capacity to keep track of what other tribal governments are doing and
therefore tribal governments are not learning from the mistakes and successes of each other.
Efforts such as the Tribal Code project indicaté that NILL promises to be an important infor-

mation resource for tribal governments in the years to come.

(Reprinting from Winter 1989 NARF Legal Review. Please contact NARF at 1506 Broadway,

Boulder, Colorado.. 80302, (303) 447-8760 for more information on the Tribal Code project.)




[To run in shaded box near Resource Directory and training publi-
cations] '

THE NATIONAL INDIAN LAW LIBRARY

The National Indian Law Library (NILL), a program of the Na-
tive American Rights Fund (NARF), has developed an extensive col-
lection of legal materials relating to Federal Indian law and the
Native American. The collection consists of standard law library
materials such as law review materials, court opinions and legal
treatises that are available in most well-stocked law libraries.
The core of the NILL collection is comprised of trial holdings
and appellate materials of important cases relating to the
development of Indian law. The materials are in the public
domain (i.e., non-copyrighted) and are available from NILL on a
per-page-cost basis plus postage.

Considered to be a major contribution to the field of Indian

law, NILL has created a National Indian Law Library Catalogue: An
Index to Indian Legal Materials and Resources. The catalogue
lists all NILL holdings and includes a subject index, an
author/title table, a plaintiff-defendant table and a numerical
listing. This 1,000 page reference tool is supplemented peri-
odically and is designed for those who want to know what is
available in a particular area of Indian law. It sells for $75.
; NILL also offers an extensive collection of resource
materials and publications focusing upon specific areas of Indian
law. Of particular interest to tribal courts, NILL’s tribal code
project has developed and evaluated an extensive collection of
tribal codes. This collection can serve as a resource for tribes
who are considering developing or revising tribal ccdes.

For further information on NILL’s resources and services,
contact the National Indian Law Library, 1522 Broadway, Boulder,
CO, 80302; (303) 447-8760.




RESOURCE DIRECTORY

' The Tribal Court Record periodically features this directory, which lists recent available
videotapes, training materials, books and other resources of interest to tribal court personnel,
along with information about ordering the material.

Videotapes

Working Conference ¢a Court
Systems in Indian Country

This 75-minute videotape presents
the highlights from a two-day working
conference on court systeéms in Indian
country, held on January 21-22, 1988
in Washington. D.C. The working con-
ference was entitled, “Indian Self-De-
termination and the Vital Role of Tribal
Courts — Evaluating Issues, Needs and
Performance.” Many issues of para-
mount importance to tribal court sys-
tems are discussed and various pro-
posals to improve the effectiveness of
tribal court systems are discussed. Cop-
ies of this videotape are availabie from
the National Indian Justice Center for
$35 per videotape.

Indian Civil Rights Act Hearings

This 50-minute videotape presents
highlights from a January 22, 1988
hearing in Washington, D.C. (following
the Working Conference, above) con-
ducted by the U.S. Senate Select Com-
mittee on Indian Affairs on Indian tribai
court systems arnid how they have been
affected by the Indian Civil Rights Act
(ICRA). Specifically, the purpose of the
hearing was to examine tribal court
systems 20 years after the enactment
of the ICRA and to explore the need for
ICRA revision and/or creation of new

legislative action to facilitate the en-

hancement of tribal court systems.
Many issues of paramount importance
to tribal court systems are examined.
Copies of the videotape are available
from the National Indian Justice Center
for $35 per videotape.

Civil Jurisdiction Over Non-
Indians

This 60 minute videotape is designed
to provide tribal court judges with prac-
tical knowledge andtools for determin-
ing whether or not to assert jurisdiction
over non-Indians in civil cases brought
before the court. It should assist tribal
court judges in their efforts to comply
with recent U.S. Supreme Court deci-

sions, especially National Farmers Un-

ion Insurance Co. v. Crow Tribe of Indi-
ans, 471 U.S. 845 (1985). Copies of
this videotape are available from the
National Indian Justice Center for $35
per videotape.

© by Mative American volunteers.

Books and Manuals

Protecting Youth From Alcohol
and Substance Abuse: What Can
We Do?

A 96-page handbook for tribal mem-
bers living in a reservation community,
who want to contribute toward lessen-
ing alcohol and drug abuse among
Mative American youth. Copies of the
handbook may be obtained from its
publisher, the Mative American Devel-
opment Corporation at 1000 Connecti-
cut Avenue NW, Suite 401, Washington
DC 20036; (202) 296-0685.

The New Child Protection Team
Handbook

This handbook (edited by Donald
Bross, Richard Krugman, Marilyn Len-
herr, Donna Andrea Rosenberg, and
Barton Schmitt) offers guidelines for
establishing an effective child protec-
tion program with technigues used
across the country by hospitals, schools
and social service agencies. The hand-
book covers diagnosis of child abuse,
how to conduct interviews, how to gather
evidence, and how to prepare children
to testify in court. $52.00. Contact:
Garland Publishing, Inc.. 136 Madison
Ave., New York, NY 10016; (212) 686-
7492.

AIDS Information

Technical Assistance

Technical assistance with AIDS edu-
cation, prevention and treatment pro-
posals, grant applications and other proj-
ects is available from the National Na-
tive American AIDS Prevention Canter.
This Center, located in Oakland, Cali-
fornia, with a branch in Minneapolis,
can be reached through (415) 658-
2051; or (612) 721-3568.

Indian-Specific AIDS Hotline

The National Native American AIDS
Prevention Center also operates a toll-
free indian AIDS hotline which is staffed
The
hotline is available from9a.m.to 5 p.m.
Pacific time. Its number is (800) 283-
AIDS.

Tribal Codes

NARF Tribal Code Project

The National Indian Law Library
(NILL), a program of the Native Ameri-
can Rights Fund (NARF), has devei-
oped and analyzed an extensive callec-
tion of tribal codes. This collection
serves as a vital resource for tribes who
are considering developing or revising
tribal codes. For further information,
contact the National Indian Law Library,
1522 Broadway; Boulder, Colorado,
80302; (303) 447-8760.

Tribal Child/Family Protection
Code

Developed by the Center, this code
provides tribes with a guide when draft-
ing or revising child protection codes. It
covers civil child abuse and neglect.
child custody, foster care licensing,
guardianship, termination of parental
rights, and adoption proceedings. For
further information or copies of the code
in text or on 5 1/4" floppy disks, please
contact the Center.

Tribal Juvenile Justice Code

Also developed by the Center, this
code provides a guide for drafting or
revising juvenile justice codes. it ad-
dresses juvenile delinquency proceed-
ings (referred to in the code as “juvenile
offenses” or “juvenile offender” proceed-
ings) and a narrow range of status of-
fenses (referred to inthe code as “family
in need of services” proceedings). For
further information, or copies of the
code in text or on 5 1/4" floppy disks,
please contact the Center.

Computer Guide

The Center has developed a guide to
the selection, purchase and use of com-
puter equiprment. It includes sugges-
tions for purchasing hardware, how to
shop for computer systems, and rec-
ommendations for software including a
data base package that has been spe-
cifically tailered to tribal courts. In
addition, tribal court personnel who have
questions about the selection, installa-
tion and use of computer hardware and/
or software, particularly for [BM sys-
tems and major word processors, are
invited to call Marsh at the Center, 707-
762-8113.
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NATIONAL lNDlAN JUSTICE CENTER

The McNear Buiiding ~ (707) 762-8113
#7 Fourth Slreet, Sute 28, Petaluma. Calfornia 94952 :

The National Indian Justice Center, Inc. (the Center) is an Indian owned and
operated non-profit corporation with principal offices in Petaluma, California, (707)
762-8113. The Center was created through the combined efforts of those concerned
with the improvement of tribal court systems and the administration of justice in Indian
country. Its goals are to design and deliver legal uducauon. research, and technical assis-
tance which promote this improvement. ,

STAFE

Joseph A. Myers, Executive Director (Pomo)
Jerry Gardner, Staff Attorney
Maureen Minthorn, Training Coordinator (Cayuse-Yakima)
Marsh Rose, Computer Technician
Darcy Richardson, Bookkeeper
Raquelle Myers, Staff Assistant (Pomo)

BOARD OF DIRECTORS

Judge William Thorne, President (Pomo)
Judge Reiman Manuel, Vice-President (Pima)
Judge Don Dupuis, Secretary-Treasurer (Kootenai)
Judge Homer Bluehouse (Navajo)

" Timothy Joe (Navajo)
Judge William Johnson (Umatilla)
Judge Thomas Mauison (O jibway)
- Judge William Rhodes (Pima)

Judge John St. Clair (Shoshone)
Evelyn Stevenson, Esq. (Salish)
Chief Justice Tom Tso (Navajg)

The Center provides a broad range of training and technical services to Indian
Tribes and their court systems, including legal education programs, court planning assis-
tance, court evaluation services, assistance in selecting court personnel, code drafting and
revision services, publications and resource services. For brochures and additional infor-
mation coucerning these programs, piease call or write to the Center.

A major activity of the Center is the design and delivery of regional training ses-
sions for tribal court personnel under contracts with the Bureau of Indian Affairs, Since
May 1983, the Center has designed and delivered more than 70 training sessions for
more than 4,500 tribal court personnel and others. These training sessions have included

" the following topics: Alcohol and Substance Abuse, Child Abuse and Neglect, Tribal
Court Probation, Indian Civil Rights Act, Indian Youth and Family Law, Juvenile Jus-
tice Systems, Basic Criminal Law, Criminal Procedure, Advanced Criminal Law, Civil
Procedure, Contracts and Personal Injury, Tribal Court Management, Evidence and Ob-
jections, Legal Writing/Ethics, Opinion Writing/Ethics, Legal Research and Analysis,
and Indian Housing Law.

"—l Joseon A Myers Execunve Director - . ’ L—‘—

B0ARD OF DIRECTORS

Judge William Thorne Judge Reiman Manuei Judge Don Dupuis Assoc. Justice Lt, Governor
President Vice President Secretary-Treasurer Homer Bluehouse William Rhodes
Pomo . Pima Kootenai Navajo Pima
Judge Tribal Attorney Judge Chiet Justice Judge Legal Counsal
Thomas Maulson Evelyn Stevansan John St. Clair Tom Tso William Johnson Timothy Joe
Oiibway Salish Shashone Navaio Umatilla Navalo




PUBLICATION SERVICES

The Center offers for sale many of the written training materials that are employed in
our educational programs. In the near future, the Center will publish self-study materials to aid
Indian justice personnel who are unable to attend the Center’s training programs.

The following is a list of the Center’s training publications. which may be obtained by
mailing the enclosed publication order form or by calling or writing to the Center.

Indian Civil Rights Act
Indian Probate Law
Indian Youth and Family Law
Contracts and Personal Injury
: Criminal ’Procedure
Advanced Criminal Law
Evidence and Objections.
Tribal Court Management/’l‘ribal Court Operations and Procedures Manual
Indian Housing Law
Legal Writing/Ethics
Opinion Writing/Ethics
fuvenile Justice Systems
Child Abuse and Neglect
| Alcohol and Substance Abuse
Tribal Court Probation
Civil Pracedure in Indian Country

Legal Research and Analysis
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TRIBAL CHILD/FAMILY PROTECTION CODE

This tribal child/family protection code was developed by Jerry Gardner
and Joseph Myers of the National Indian Justice Center, Inc., and others. It was
developed for the Bureau of Indian Affairs: It is intended to cover civil child
abuse and neglect, child custody, foster care licensing, guardxanshlp, termination
of parental rights, and adoption proceedings. Its purpose is to protect and promote
the safety and welfare of Indian children and families. :

- The National Indian Justice Center has previously developed a tribal
juvenile justice code for the BIA in order to comply with the requirements of the
Indian Alcohol and Substance Abuse Prevention and Treatment Act of 1986. The
tribal juvenile justice code covers juvenile delinquency proceedings (referred to in
the code as "juvenile offenses" or "juvenile offender" proceedings) and a narrow
range of status offenses (referred to in the code as "family in need of services”
proceedings).

‘This tribal child/family protection code was developed in_September 1988.
It has undergone a review and comment process since that time. This final version
of the tribal child/family protection code reflects modifications to the code as of
March 1989 as a result of the review and comment process.

This tribal child/family protection should be.read in conjunction with the
commentary which follows the code. Any tribe considering the adoption of this
code should carefully review the code and the accompanying commentary to deter-
mine the extent to which the code meets the needs of their individual community
and then make any necessary changes to the code before enacting it. (Note that
the tribal child/family protection code is available on floppy disks or we can make
the modifications for you on the Center’s word processor. Check with us concern-
ing the cost of these services.)

Please contact us if you have any questions concerning the tribal
chiid/family protection code or the tribal juvenile justice code.
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CHILD /FAMILY PROTECTION CODE

SHORT TITLE, PURPOSE AND DEFINITIONS

A

Short Title

Txtle 2 (Chapters 2-1 thf()ugh 2-30) shall be enntled "The 'Child/Family Protection Code"

(code).
: B.

Purpose

The child/family protection code shali be liberally interpreted and construed to fulflll
the following expressed purposes:

1.

C.

To provide for the welfére, care and protection of the children and families on
the 7 Reservation;

To preserve unity of the family, preferably by separating the child from his
parents only when necessary;

To take such actions as may be necessary and feasible to prevent the abuse,
neglect or abandonment of children;

To provide a continuum of services for children and their families from preven-
tion to residential treatment, with emphasis whenever possxble on prevention,
early intervention and community-based alternatives;

To secure the rights of and ensure fairness to the children, parents, guardians,
custodians or other parties who come before the chxldrens court under the
provisions of this code;

To ensure that off-reservation courts will be willing to return tribal children to
the reservation by establishing this code;

To recognize and acknowledge the tribal customs and tradmons of the
Tribe with regard to child-rearing.

Definitions

As used in this code:

L.

"Abandon": The failure of the parent, guardian or custodian to provide
reasonable support and to maintain regular contact with a child.  Failure to
maintain a normal parental relationship with the child without just cause for a
period of six (6) months shall constitute prima facie evidence of abandonment.
Custody with extended family members or voluntary consent to placement does
not constitute abandonment,

"Abuse"; The infliction of physical, emotional or mental injury on a child, or
sexual abuse or sexual exploitation of a child and shall include failing to maintain
reasonable care and treatment or exploiting or overworking a chiid to such an ex-
tent that his health, moods or emotional well-being is endangered.

"Adult": A person eighteen (18) years of age or older, or otherwise emancipated
by order of a court of competent jurisdiction.

1




10.
11.
12.

13.

14.

15.

16.

17.

18.
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"Child"™: = A person who is less than eighteen (18) years old and has not been
emancipated by order of ‘a court of competent jurisdiction.

"Child Protection Team": A team established to involve and coordinate the child

‘protection services of various agencies as set forth in chapter 2-7 of this code.

"Court" or "Children’s Court": The Children’s Court of the - Tribe.

"Custodlan" A person, other than a parent or guardian, to whom legal custody of

“the child has been given.

“"Domicile™: A person’s permanent home, legal home or main residence. The

domicile of a child is generally that of the custodial parent or guardian.
Domicile includes the intent to establish a permanent home or where the parent

~or guardian consider to be their permanent home.

"Emergency Foster Home": Placement with a family whose home has been
licensed to accept emergency placements of children at any hour of the day or
night (see "Foster Home").

"Extended Family"  Defined according to the tribal customs and traditions of the
child’s tribe. :

"Foster Home": Placement with a family whose home has been licensed under
chapter 2-24 of this code.

"Foster Home Inspector™: A person appointed by the tribal council to inspect
and license foster homes under chapter 2-24 of this code.

"Guardian": A person assigned by a court of law, other than a parent, having
the duty and authority to provide care and control of a child (see "Permanent
Guardian," "Temporary Guardian,” "Guardian Ad Litem,” and "Guardian of
Property").

"Guardian Ad Litem": A person appointed by the court to represent the child’s
interests before the court.

"Guardian of Property”: A person appointed by ‘the court to manage the
property of a child or incompetent person as set forth in chapter 2-235 of this
code. :

"He/His": The use of he/his means he or she, his or her, and singular includes -

plural.

"Incompetent": An insane person or person who is for any cause mentally in-
competent to take care of himself and to manage his property.

"Indian": Any member of a federally recognized Indian tribe, band or com-
munity, or Alaska Natives, or a person considered by the community to be In-
dian.
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19. "Juvenile Counselor": The juvenile counselor or juvenile probation officer or
~other appropnately titled person who performs the duties and responsibilities set
forth in section 2-5B of this code.

20. "Juvenile Offender": A child who commits a- "juvenile offense" prior to the
child’s eighteenth (18th) birthday (see Juvenile‘ Justice Code).

21. "Juvenile Offense": A criminal violation of the Tribal Code of the

Tribe which is committed by a person who is under the age of eighteen (18) at
the tim@ the offense was committed (see Juvenile Justice Code).

22. "Juvenile Presenter”; The juvenile presenter or juvenile presenting officer or any
other person who performs the duties and responsibilities set forth in section
2-5C of this code .

23, "Neglect": The failure of the parent, guardian or custodian to provide adequate
food, clothing, shelter, medical care, education or supervision for the child’s
health and well-being. "Neglect" shall include "abandoned” children.

24. "Parent"; Includes a natural or adoptive parent, but does not include persons
whose parental rights have been terminated, nor does it include the unwed father
whose paternity has not been acknowledged or established.

25. "Open Adoption"; An adoption which is intended not to permanently deprive the
child of connections to, or knowledge of, his or her natural family.

26. "Permanent Guardian"; A guardian who has been granted long term guardian-
ship status as set forth in section 2-25B of this code.

27. "Protective Services Worker": The protective services worker, social services
worker, law enforcement personnel or any person who performs the dunes and
responsmxlmes set forth in chapter 2-6 of this code.

28. "Reservation": The Reservation in

29. "Temporary Guardianship”: A guardian who has been granted temporary guar-
dianship status as set forth in chapter 2-25 of this code.

30. "Tribal Council™: The tribal council of the Tribe.
31. "Tribal Court"; The tribal court of the Tribe.
32. "Tribe": The Tribe.

JURISDICTION OF THE CHILDREN’S COURT

A, General Jurisdiction

There is hereby established for the Tribe of the Reserva-
tion a court to be known as the Children’s Court. The jurisdiction of the
children’s court shall be civil in nature and shall include the right to issue all orders
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necessary to insure the safety of children and incompetents within the boundaries of the
reservation, as well as other children who have been declared to be wards of the
children’s court. The children’s court shall also have the power to enforce subpoenas
and orders of restriction, fines, contempt, confinement and other orders as appropriate.

The children’s court shall have jurisdiction over the following persons:

1. Enrolled members of the tribe under thé age of eighteen eighteen (18) years;

2. Persons under the age of eighteen (18) years who are eligible for enrollment in
the tribe;

3. Indxans, as defmed in section 2-1C of this code, who are under the age of
eighteen (18) years and who are residing within the exterior boundaries of the
reservation;

4, Children of enrolled members of the tribe or other Indians, as defined in section

2-1C of this code, including adopted children, who reside within the exterior
boundaries of the reservation;

5. Children residing within the exterior boundaries of the reservation, for whatever
reason, in the home of an enrolled men‘xber of the tribe or other Indians, as
defined in section 2-1C of this code, as long as the parents, guardians, or cus-
todians have consented to the jurisdiction of the children’s court. Such consent,
once given, may be revoked only with permission of the children’s court; and

6. Incompetent persons residing or domiciled within the exterior boundaries of the
reservation. '

B. - Jurisdiction Over Extended Family

Where the children’s court asserts jurisdiction over a person.under section 2-2A above,
the court shall also have jurisdiction over the person’s extended family whenever that
court deems it appropriate.

N

C. Continuing J urisdiction

Where the children’s court deems it appropriate, the court may retain jurisdiction over
children and their extended families who leave the exterior boundaries of the reserva-
tion.

TRANSFER OF JURISDICTION
A.  Application of the Indian Child Welfare Act_

The children’s court may apply the policies of the Indian Child Welfare Act, 25 U.S.C.
§1901-1963, where they do not conflict with the provisions of this code. The proce-
dures for state courts in the Indian Child Welfare Act shall not be binding upon the
children’s court unless specifically provided for in this code.
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2-3 B.  Transferto State Court or Other Tribal Court ‘

In any prbceeding before the children’s court, the court may transfer the proceedings to

‘an appropriate state court or another tribal court where the state or the other Indian

tribe have a significant interest in the child and the transfer would be in the best inter-
est of the child. ‘ '

C.

’Transfer from Other Courts

The children’s court may accept or decline, under the procedures set forth in this code,
transfers of child welfare cases from other federal, state or tribal courts.

D.

1.

Prb(:edures‘for Transfer from State Court

Receipt of Notice: The tribal agent for service of notice of state court child cus-
tody proceedings, as defined by the Indian Child Welfare Act, shall be the tribal
social service department.

Investigation and Pre-Transfer Report by the Court Counselor: The tribal social
services department shall conduct an investigation and file a written report with
the court within five (5) days of receipt of notice from the tribal agent for serv-

_ice of notice.

Recommendations for Transfer or Intervention: The court shall make written
recommerndations to the tribal attorney on whether or not the tribe should peti-
tion for transfer from or intervene in state court.

Petition for Transfer: The tribal petition for transfer shall be filed by the tribal

attorney within five (5) days of receipt of recommendations from the court.

Intervention in State Court Proceedings:

a. The tribe may intervene in state court child custody proceedings, as .
defined by the Indian Child Welfare Act, at any point in the proceedings,
and;

b. the tribal attorney or selected representatives shall file a motion to inter-

vene within five (5) days of receipt of recommendations from the court.

Acceptance of Transfer: The court will not accept a transfer from state court un-
less: '

a. a parent or Indian custodian’s petition to state court for transfer is
granted, or;

b. the tribe’s petition to state court for transfer is granted, and;

c. the tribal social services department’s pre-transfer report recommends the
acceptance of transfer, and;

d. the tribal attorney recommends acceptance.
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7. . ‘Hearing(s): Upon receipt of transfer jurisdiction from state court, the court
- ‘counselor shall file a child/family protection petition, and appropriate hearing(s)
shall be held in accordance with this code.

23 E.  Full Faith and Credit; Conflict of Laws

2-4

24

1. State Court Orders: State child custody orders of other tribal courts involving

children over whom ‘the children’s court could take jurisdiction may be recog-
nized by the children’s court only after a full independent review of such state
proceedings has determined: : .

a. - the state court had jurisdiction over the child, and;

b. the provisions of the Indian Child Welfare Act, 25 US.C. §1901 1963,
were properly followed, and;

Ci . due process was provided to ali mterested persons parncxpaung in the
state proceeding, and;

d. the state court proceedmg does not vxolate the pubhc policies, customs, or
common law of the tribe.

2. Court Orders of Other Tribal Courts: Court orders of other tribal courts involv-
‘ ing children over whom the children’s court could take jurisdiction shall be
recognized by the children’s court after the court has determined:

a. that the other trxbal court exercised proper subject matter and personal
Jurxsdxctxon over the parties, and;

b. due process was accorded to all interested partxes parncxpatmg in the
other tribal court proceeding..

3. Tribal Interes.t Because of the vital interest of the tribe in its children and those
children who may become members of the tribe, the statutes, regulauons public

policies, customs and commeon law of the tribe shall control in any proceedmg
involving a child who is a member of the tribe.

PROCEDURES AND AUTHORIZATIONS
A. ‘Rules of Procedure

The procedures in the children’s court shall be governed by the rules of procedure for
the tribal court which are not in conflict with this code.

B. Cooperation and Grants

The children’s court is authorized to cooperate fully with any federal, state, tribal,
public or private agency in order to participate in any foster care, shelter care, treatment
or ‘training program(s) and to receive grants-in-aid to carry out the purposes of this
code. This authority is subject to the approval of the tribal council if it involves an ex-
penditure of tribal funds.
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Social Services

The children’s court shall utilize such social services as may be furnished by any tribal,
federal, or state agency provxded that it is economically administered without unneces-

D.

‘sary duplication and expense.

Contracts

The children’s court may negotiate contracts with tribal, federal or state agencies and/or

departments: on behalf of the tribal council for the care and placement of children
before the children’s court subject to the approval of the tribal councxl before the ex-
penditure of tribal f unds :

CHILDREN’S COURT PERSONNEL

A,

I.

Children’s Court Judge
Appointment

The children’s court judge(s) shail be appointed or elected in the same manner as
the tribal court judge(s).

Qualifications
The general qualifications for children’s court judge(s) shall be the same as the

qualifications for tribal court judge(s). In addition, children’s court judges shall
have significant prior training and/or experience in child welfare matters.

Powers and Duties

In carrying out the duties and powers specifically enumerated under this
child/family protection code, judges of the children’s court shall have the same
duties and powers as judge of the tribal court, including, but not limited to, the

contempt power, the power to issue arrest or custody warrants, and. the power to
issue search warrants.

Disqualification or Disability

The rules on disqualification or disability of a children’s court judge shall be the
same as those rules that govern tribal court judges.

Juvenile Counselor/Juvenile Probation Officer

Appointment

The court shall appoint juvenile counselor(s) or juvenile probation officer(s) to
carry out the duties and responsibilities set forth in this code. The chief judge
of the tribal court shall certify annually to the tribal council the number of

qualified juvenile counselor(s) or juvenile probation officer(s) needed to carry
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out the purpds’e of this code. The person(s) carrying out the duties and respon-

- gibilities set forth in this section may be labeled "juvenile counselors" or "juvenile

probation officers" or any other title which the court finds appropriate so long
as they perform the duties and responsibilities set forth in this section.

“Qualifications

The juvenile counselor must have an educational background and/or prior ex-
perience in the field of delivering social services to youth.

Resource Development

The juvenile court counselor shall‘identifyf and develop resources on the reserva-
tion, in conjunction with the children’s court and the tribal council, to enhance
each tribal child’s potential as a viable member of the tribal community.

Duties:.

(a) make investigations as provided in this code or as directed by the court;

(b) make reports to the court as provided in this code or as directed by the
children’s court;

(c) provide counseling services; and

(d) perform such other duties in connection with the care, - custody or
transportation of children as the court may require.

Prohibited Duties

The juvenile counselor shall not be employed as or be required to perform the

‘duties of a prosecutor, juvenile presenter or law enforcement official.

Juvenile Presenter
Appointment

The court shall appoint juvenile presenter(s) to carry out the duties and respon-
sibilities set forth in this code. The chief judge of the tribal court shall certify
annually to the tribal council the number of qualified juvenile presenter(s)
needed to carry out the purpose of this code. The person(s) carrying out the
duties and responsibilities set forth. in this section may be labeled "juvenile
presenters" or "juvenile presenting officers" or "juvenile petiticners" or any other
title which the court finds appropriate so long as they perform the duties and
responsibilities set forth in this section.

Qualifications

The qualifications of the juvenile presenter(s) shall be the same as the qualifica-
tions for the official who acts as prosecutor for the tribal court.




Child/Family Protection Code

3. Duties:
"(‘a)‘ File petitions with the court as brovi‘ded in this code;
(b) Represein't the tribe in all proceedings under this code; and
(c). Perform such other duties as the court may order.
2-5 D. Guardian ad Litem
At ény stage of the procéedings condueted under this code the children’s court may ap-
' point separate counsel for the child, without affecting the right to counsel of the

parents, guardians or other legal custodians, to act as guardxan ad litem representing the
child’s best xnterests

2-5 E.  Additional Court Personnel

The court may set qualifications and appoint additior_xal juvenile court personnel such as
guardians ad litem, court appointed special advocates (CASAs), children’s court advo-
cates, and/or referees whenever the court decides that it is appropriate to do so.

2-6  PROTECTIVE SERVICES WORKERS
2-6 A. Power and Duties:

1. Protective services workers shall be employed by the tribal social services depart-
ment and/or the tribal law enforcement department.

2. The department(s) may cooperate with such state and community agencies as are
necessary to achieve the purposes of this code. The department(s) may negotiate
working agreements with other jurisdictions. Such agreements shall be subject to
ratxfxcatlon by the tribal council or its designate.

3. A protective services worker shall:

a. Receive reports of neglected, abused or abandoned children and be
prepared to provide temporary foster care for such children on a twenty-
four (24) hour basis, and;

b. Receive from any source, oral or written, information regarding a child
who may be in need of protective services.

c. Updn receipt of any report or information under paragraph (2) or (b) of
this section, immediately: ‘

1. notify the appropriate law enforcement agency, and;

2. make prompt and thorough investigation which shall include a
determination of the nature, extent, and cause of any condition
which is contrary to the child’s best interests and the name, age,
and condition of other children in the home.

9
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- d. Take a child into temporary custody if there are reasonable grounds to
: believe that the child is suffering from iilness or injury or is in im-
mediate danger from his surroundings and- that his removal is necessary.
Law enforcement officials.shall cooperate with social services personnel to
remove a child from the custody of his parents, guardian, or custodian

when necessary, ,

e. After investigation, evaluate and assess the home -environment of the
child or children in the same home and the risk to such children if they
continue to be subjected to the existing home environment, and all other
facts or matters found to be pertinent. They shall determine whether any
of such children is a child in need of protective services. -

f.  Offer to the family of any child fdund to be a child in need of protective

services appropriate services which may mclude, but shall not be
restricted to, protective services. ‘ ‘

8 Within thirty (30) days aftef a referral of a potential child in need of

protective services, submit a  written report of his investigation and
evaluation to the juvenile presenting officer and to a central registry
maintained by the department(s).

h. No child shall remain in temporary custody for a period exceeding

seventy-two (72) hours, excluding Saturdays, Sundays and holidays, unless
a child/family protection petition is filed.

2-6 B. Limitations of Authority; Duty to Inform

1. Before offering protective services to a'fémily, a worker shal! inform the family
that he has no legal authority to compel the family to receive such serv1ces and
of his authority to initiate a petmon in the chﬂdren s court.

2, If the family declmes the offered services, the worker may initiate a chxld/famxly

protection petition in children’s court alleging a child in need of protective serv-
ices if he believes it to be in the child’s best interest.

2-7 CHILD PROTECTION TEAM

The tribe shall establish a child protection team. Establishment of the child protection team is
an attempt, through the involvement and coordination of various agencies, to prevent Indian

* ‘children from being abused or neglected. In cases where children have been abused or

neglected, efficient and effective protective services shall be provided so as to immediately
secure the children’s safety and health. Follow-up actions shall then to be taken to stabilize the
circumstances for the long-term benefxt of the children and, to the extent possible, their family
members

~ Prevention of child abuse and neglect is to be emphasized. The child protection team is in-

tended to facilitate the identification of danger signs which will prompt immediate intervention
and/or preventive actions to be taken. However, when a child’s well-being is found to be en-
dangered, -the child protection team should initiate protective services as promptly, efficiently,

10
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and effectively as possible. These services are to be provided so as to ensure the child’s im-
mediate safety and heaith. Once attained, to the extent possible, actions are to be taken to cor-
rect the problems which caused the abuse or neglect and prevent it from occurring again. The
child protection team should facilitate the development and implementation of a plan to promote
the long-term well-being of the child and the appropriate family members.

The child protection team is technical and advisory in nature. In no way is it intended to un-
dermine the authorities and responsibilities of individual agencies. It is designed to promote
cooperation, communication, and consistency among agencies. It is appropriate for the child
protection team to debate what actions would best promote the well-being of a child and
provide relevant -information and advice to decision-making agencies. The child protection
team shall facilitate (not hinder) the decision-making process. Confidentiality shall be main-
tained by all child protection team members.

The duties of the child protection team shall include the development and implementation of
procedures for: :

2-7 A.  Providing Oversight

1. Monitor child abuse and neglect activities to ensure that adequate preventive,
protective, and corrective services are provided.

2. Review and frack all child abuse and neglect cases which have been referred.

3. Investigate cases to determine whether the best interests of the child are being
met.

4, Review case plans for their adequacy.

5. "Maintain confidentiality of information.

Send local child protection team data to area child protection teams.

2-7 B. Facilitating Provision of Services

1. Receive child abuse and 'negiect referrals. Assign case managers to track cases:

2. Identify available community resources, programs and services.

3. Provide recommendations to various pertinent agencies.

4, Promote cooperation, communication, and consistency among agencies.

5. Provide a forum for debating what actions Wbuld best promote the well-being of

Indian children. ‘ :

6. Respond to inquiries from the community, area child protection teams, and other
individuals and groups.

2-7 C. Providing Technical Assistance

1. Develop procedures to provide effective and efficient preventive, protective, and
corrective child abuse and neglect services.

11
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22, Develop standards to determine which cases are td be investigated;
3. Provide information and technical recommendations to decision-making agencies.
4’. Educate communities about child ‘abuse‘and neglect problems and solutions.
5. Identify danger signs which prompf intervention and/or preventive actipns;
S. Assist in the development and implementation of plans to promote the long-term-

well-being of children and their families.

6. Assist in the development and implementation- of strategies by communities to
create environments which provide opportunities for community members to lead
meaningful, productive, self-fulfilling, and rewarding lives. These environments
should promote the dignity, self-worth, self-respect, and self-sufficiency of
community members, :

DUTY TO REPORT CHILD ABUSE AND NEGLECT
A. Duty to Report

Any person who has a re_asonable cduse to suspect that a child has been abused,
neglected or abandoned shall immediately report the abuse, neglect or abandonment to
the tribal social services department and/or tribal law enforcement department.

B.  Persons Specifically Required to Report

Those persons who are mandated to report suspected abuse or neglect include any
physician, nurse, dentist, optometrist, or any other medical or mental health professional;
school principal, school teacher, or other school official; social worker; child day care
center worker or other child care staff including foster parents, residential care or in-
stitutional personnel; counselor; peace officer or other law enforcement official; judge,

~ attorney, court counselor, clerk of the court, or other judicial system official.

C. Anonymous Reports

Any person who has a reasonable cause to suspect that a child has been abused,
neglected or abandoned shall report the abuse, neglect or abandonment. Those persons
reporting, except those specified in section 2-8B above, may remain anonymous.

D Immunity from Liability

All pét'sons or agencies reporting, in good faith, known or suspected instances of abuse
or neglect shall be immune from civil liability and criminal prosecution.

E. Penalty for Not Reporting
Those persons mandated to report a case of known or suspected abuse or neglect who
knowingly fail to do so or wilfully prevent someone else from doing so shall be subject

to a civil cause of action proceeding in tribal court.

12
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F. Abuse and Neglect Reports
L. Form of Report Those persons mandated to report under section 2-8B above
~ shall promptly make an oral report to the tribal social services department and
then follow with a wrrtten report as soon thereafter as possible.

2. - Contents of Written Report: The following information shall be included in the
written report: )

a. Names, eddresses,‘ and tribal affiliation of the child and his parents,
guardian, or custodian.

b. The child’s age.

c. - The nature and content of the child’s abuse or neglect.
d. Previous abuse or neglect of the child or his siblings, if known.
e. The name, age, and address of the person alleged to be responsrble for

the child’s abuse or neglect, if known.
f. The name and address of the person or agency making the report.

3. Photograph of Visible Trauma: Persons reporting suspected abuse or neglect may
photograph or cause X-Rays to be taken of the child suspected of abuse, and
such photographs or X-Rays may be introduced into evidence at a hearing.

G. Central Registry

The department of social services and/or the law enforcement department shall maintain
a central registry ‘of reports, investigations and evaluations made under this code. The
registry shall contain the information furnished by tribal personnei throughout the reser-
vation, including protective service workers, probation officers, caseworkers and Indian
Child Welfare Program employees. Data shall be kept in the central registry until the
child concerned reaches the age of eighteen (18) years (unless the children’s court orders
that individual records shall be kept on file beyond that date in order to protect other
siblings). Data and information in the central registry shall be ¢onfidential and shall be
made available only with the approval of the director of the department to the children’s
court, social service agencies, public health and law enforcement agencies, licensed
health practitioners, and health and educational institutions licensed or regulated by the
tribe. A request for the release of information must be submitted in writing, and such
request and its approval shall be made part of the child’s file.

INVESTIGATION AND REMOVAL

A, Investigation

The child abuse or neglect report shall be investigated within one court working day by
the social services department or other appropriate agency, unless the children’s court

directs otherwise.

13



Child/Family Protéction Code

B. Authority to Remove

If the person 1nvest1gatmg a report of child abuse or neglect finds that the grounds for
removal, listed in section 2-9C below, have been met, such person may remove the child
from the home in which the child is residing and place the child in a temporary receiv-
ing home or other appropriate placement.

C.  Grounds for Emergency Removal

No child shall be removed from the home of the child’s parent, guardian or custodian
without the consent of the parent, guardian or custodian absent a specific order of the
children’s court, except as follows:

1. When failure to remove the child may result in a substantial risk of death, per-
- manent injury, or serious emononal harm, or;

2. When the parent, guardian or custodian is absent and it appears, from the cir-
cumstances, that the child is unable to provide for his own basic necessities of
life, and that no satisfactory arrangements have been made by the parent, guar-
dian or custodian to provnde for such necr‘ssmes

- D. Power to Remove

Any person shall have the power to remove a child pifrsuant to this section provided '

that:

1. Reasonable grounds existed at the time of the removal to believe the removal was
necessary, and;

2.. The person removing the child ensures the safety and well-being of the child,
u_ntil such time as the children’s court assumes control of the matter, and;

3. The person removing the child complxes thh the notxce prov1s1ons contamed in

chapter 2-10 of this code.

2-10 NOTICE OF REMOVAL

2-10 A.  Notice to the Children’s Court

After a child is removed from his home, the person who removed the child shall attempt
to contact the children’s court within six (6) hours.. The attempt to contact the court
shall be documented. Actual notice to the court shall be made, by the removing person,
no later than 12:00 p.m. (noon) the next court working day.

2-10 B. Notice to the Parent, Guardian or Custodian

The court shall make all reasonable efforts to notify the parents, guardian or custodian,
within twelve (12) hours of the court knowing that the child was removed. Reasonable
efforts shall include personal, telephone and written contacts at their residence, place of
employment, or other location where the parent, guardian or custodian is known to fre-
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quent with regularity. If the parent, guardian or custodian cannot be found, notice shall
be given to members of the extended family of the parent guardian or custodian and/or
the extended family of the child.

211 RESTRICTIONS ON PLACEMENT OF CHILDREN

A child alleged to be neglected or abused shall not be detained in a jail or other facility in-
tended or used for the incarceration of adults charged with criminal offenses or for the deten-
tion of children alleged t0 be juvenile offenders, but may be detained in the following
community-based sheltercare facilities: :

2-11 A. Licensed Foster Home

‘A licensed foster home or a home otherwxse authonzed under the law to provide foster :
care, group care, protectxve residence, or; '

2-11 B. Other Licensed Facility ,
A facility operated by a licensed child welfare services agency, or;
2-11 C, Relatives
~With a relative of the child who is willing to guarantee to the court that the child will -
" Dot be returned to the alleged abusive or neglectful parent, guardian or custodian
without the prior approval of the court, or; ’
2-11 D.  Other Suitable Place
Any other suitable place, other than a facility for the care and rehabilitation of ‘ juvenile

offenders to which children adjudicated as juvenile offenders may be confined and
which meets the standards for shelter-care facilities established by the department.

2-12 FILING CHILD/FAMILY PROTECTION PETITION

2-12 A, Authorization to File Petition
Formal child/family protection proceedings shall be instituted by a child/family protec-
tion petition filed by the juvenile presenter on behalf of the tribe and in the best inter-
ests of the -child.

2-12 B. Time Limitations
If a child has been removed from the home, then a child/family protection petition shall ‘
be filed with the children’s court no later than 12:00 p.m. (noon) of the second court
working day following the removal.

2-12 C. Contents of Petition

The child/family protection petition shall set forth the following with specificity:
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. The name, birthdate, sex, residence and tribal affiliation of the child;

" The basis for the court’s jurisdiction;

The specific allegations of abuse, neglect or abandonment;

A plain and concise statement of the facts upon which the allegations of abuse,
neglect or abandonment are based, including the date, time and location at which
the alleged facts occurred; ‘ :

The names, residences and tribal affiliation of the child’s parents, guardians or
custodians, if known; ‘

The names, relationship and residences of all known members of the child’s ex-
tended family and all former care givers, if known, and;

If the child is placed outside of the home, where the child is placed, the facts
necessitating the placement and the date and time of the placement.

2-13 INITIAL HEARING

2-13 A.

Hearing Date

An initial hearing shall be held regarding the removal of ‘a child before the end of the
second ‘working day following the filing of the child/family protection petition.

2-13 B.

Purpose

The purpose of the initial hearing is to determine whether it is reasonable to believe that
continuing absence from the home is necessary to protect the well-being of the chiid.

2'13 C- .

Advise of Rights

During the hearing, the court shall advise the party(s) of the reason for the hearing and
of their basic rights as provided for in chapter 2-14 of this code.

2-13 D.

Nature of Hearing

The hearing shall be informal in nature. Concerned parties may present evidence relat-

ing to the situation. Hearsay evidence will not be excluded at this hearing as long as it .

is otherwise admissible, The general public shall be excluded from the proceedings.
Only the_parties, their counsel, witnesses, the child’s extended family and another per-
sons determined to be appropriate by the court shall be admitted.

2-13 E.

L

‘ the home.

Possible Outcbmes of the Initial Hearing:

The child/family protection petition may be dismissed and the child returned to

The child may be returned to the home of the parents, gyardian or custodian un-
der the supervision of the court and other hearing held within thirty (30) days.
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3. The child may be continued in the. child’s out-of-home placement and a thirty
(30) day hearing will be held.

2-13 F. Notice of Initial Hearing

The court shall make all reasonable efforts to advise the parents, guardian or custodian
of the time and place of the initial hearing. The court shall request that the parent,
guardian or custodian be present for the hearing. Reasonable efforts shall include per-
sonal, telephone and written contacts at their residence, place of employment or other
location where the person is known to frequent with regularity. If the court is unable to
contact the parent, guardian or custodian, notice shall be given to members of the ex-
tended family of the parent, guardian or custodian and/or the extended family -of the
child.

2-13 G. | Unresolved Issues

If the problems are not resolved at the initial hearing or the thirty (30) day hearing, the
court will set a date for a formal hearing on the issues. Such date will be no later than
ninety (90) days after the filing of the child/family protection petition.

2-14 NOTIFICATION OF RIGHTS

All parties have a right to be represented by an advocate/attorney at their own expense in all
proceedings under this code, to introduce evidence, to be heard on his or her own behalf, to ex-
amine witniesses, and to be informed of possible consequences if the allegations of the petition
are found to be true. All parties shall be entitled to advance copies of court documents, includ-
ing petitions and reports, unless deemed inappropriate by the court.

2-15 THIRTY (30) DAY HEARING
2-15 A, Purpose
A second hearing will be held within thirty (30) days following the initial hearing. The

purpose of this hearing is for the court to reassess whether continuing court intervention .
is necessary to protect the well-being of the child. )

- > 5 ) - B
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2-15 B. Hearing Procedure

EXMEr

The thirty (30)-day hearing shall be held according to sections 2-13C, 2-13D, 2-13E,
2-13F, and 2-13G of this code.

2-16 FORMAL TRIAL ON THE ISSUES
2-16 A. Time Limitation
The formal trial on the issues will be set for no later than ninety (90) days following the

17
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filing of the child/family protection petition,
2-16 B.  Admissibility

The records of the initial hiring and the thirty (30) day hearing shall not be admissible
at the formal trial. This shall not be construed to prevent the admissibility of any
evidence that was presented at these hearings which would normally be admissible under
“the court’s rules of evidence.

2-16 C.  Closed Hearing

The general public shall be excluded from the proceedings. Only the parties, their coun-—.

sel, witnesses, the child’s extended family, and other persons determined to be ap-
propriate by the court shail be admitted.

2-16 D. Adyvise of Rights

During the hearing, the court shall advise the party(s) of the reason for the hearing and
of their basic rights as provided for in chapter 2-14 of this code.

2-16 E. ‘Child Witnesses

If the court determines that it is in the best interests of the child and does not violate
the rights of a party, the court may allow the child to testify by means of a videotape
deposition, closed circuit television or other appropriate method. If the court does allow
these methods to be utilized, the court shall specifically set out the reasons for this
determination on the record. '

2-16 F. Burden of Proof

The burden of proof lies with the petitioner.. The petitioner must prove that the allega-
tions raised in the child/family protection petition are more likely true than not, that is,
by the preponderance of the evidence, and that the best interests of the child will be
served by continued court intervention.

2.16 G.  Outcome of Hearing

The court will either find the allegations of the child/family protection petition to be
ture or dismiss the child/family protection petition, unless the hearing shall be continued
to a date certain to allow for the presentation of further evidence.

2-16 H. Return to Home

The court may find the allegations of the child/family protection petition to be true, but
that out of home placement is not needed to protect the child. The court may, however,
due to unresolved problems in the home, continue court intervention and supervision as
appropriate.

2-16 L. Grounds for Continuing Removal From the Home
The court may find the allegations of the child/family protection petition to be true and
order that the child. remain out of the home. The grounds for continuing removal from

the home of a parent, guardian or custodian are that:
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1. A child has no parent, guardian or custodian available, willing and capable to

care for the child.

2. The child has suffered, or is likely to suffer, a physical injury inflicted upon
him by other than accidental means, which causes or creates a substantial risk of
death, disfigurement or impairment of bodily functions.

3, The child has not been provided with adequate food, clothing, shelter, medical
‘ care, education or supervision by his/her parent, guardian or custodian, which is
necessary for the child’s health and well being.

4. The child has been sexually abused or sexually exploited.

5. The child has committed juvenilé offenses as a result of parental pressure,
guidance or approval.

6. The child has been emotionally abused or neglected.

. 7. The child has suffered, or is likely to suffer, emotional damage which causes or

creates a substantial risk of impaired development.

2-16 J.  Court Order for Continuing Removal

The court shall specify in its order the necessary intervention and appropriate steps, if
any, the parent, guardian or custodian must follow to correct the underlying problem.

2-16 K. Return of Child to Parent, Guardian or Custodian -

The court may find the allegations of the child/family protection petition to be true and
out-of-home placement necessary, but with the accomplishment of specified actions by
the parent, guardian or custodian, the child may be returned absent good causé to the
contrary. The order of the court will specify actions, and the time frames for such ac-

tions, that parents, guardians, or custodians must accomplish before the child is returned.

The order will also specify the résponsibilities of any support agency or personnel to be
involved.

2-16 L. Out-Of-Home Placement

The court may find the allegations of the child/family protection team petition to be
true and that out-of-home placement continues to be necessary and further that the
child may not be returned to the home, absent specific order of this court. The court

- shall specify what steps the parents shall take to demonstrate their abilities to care for

their child, and specify to the parties what factors the court will consider at a subse-
quent hearing to determine whether or not the child should be returned.

2-16 M. Written Order

The court shall specify in writing the facts, grounds, and code sections upon which it
relied to make its decisions.

19




CIind(Famin P_rotectian Code

2-17 NOTICE OF FORMAL TRIAL ON THE ISSUES
2~17 Al Summons

o

The court shall issue a summons- to the parent, guardlan or custodxan and such other per-
sons as appear to the court to be proper or necessary parties to the proceedings. The

summons shall require them to appear personally before the court at the time set for the
formal trial.

2-17 B. Attachmenté to ‘Summons

A copy of the child/family protection petition shall be attached to each summons. The
court shall also attach a notice to the parent, guardxan or custodxan which advises them
of their nghts under chapter 2-14 of this code: :

2-17 C.  Personal Service

" If the parties to be served with a summons can be found within the exterior boundaries
of ‘thé reservation, the summons, a copy of the child/family protection petition and the
notice of rights shall be personally upon them at least fifteen (15) court days before the
formal trial on the issues.

2-17 D.  Mail Service
If the parties are within the exterior bounda‘i‘ies of the reservation but cannot be per-
sonally served, and if their address is known, the summons, petition and notice of rights
may be served by registered mail with a return receipt requested, at least ten (10) days
before the formal trial. ; , ,

' 2.17E..  Notice to Extended Family

If the court cannot accomplish personal or mail service, the court shall<at'tempt‘to notify
the parent, guardian or custodian by contacting members of the extended family of the
parent, guardian, custodian, and/or the extended family of the child.

2-17 F. . Service of Summons

Service of summons may be made under the direction of the court by any person
- eighteen (18) years of age or older who is not a party to the proceedings.

2-17 G. Publication

In a child/family protection case where it appears within the body of the petition or
within -an accompanying statement that the parent, guardian or custodian is a non-
resident of .the reservation, or that their name, place of residence or whereabouts is un-
known, as well as in all cases where after due personal service or service by registered
mail has been unable to be effected, the court shall direct the clerk to publish legal
notice in a newspaper, printed in the county or on the reservation, qualified to publish
summons once a week for three consecutive weeks with the first publication of the
notice to be at least twenty-one (21) days prior to the date fixed for the hearing. Such
notice shall be directed to the parent, guardian or custodian if their names are known, or
if unknown a phrase to whom it may conceérn, be used and applied to and be binding
upon any such person whose names are unknown. The name of the court, name of the
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child, the date of the filing of the petition, the date of the hearing, and the object of
the proceeding in general terms, shall be set forth. There shall be filed with the clerk
an affidavit showing publication of the notice. The publication of the notice shall be
paid by the tribe. The publication of the notice shall be deemed equivalent to personal
service upon all persons known or unknown who have been de51gnated as provided in
this section.

2-17 H. ~ Contempt Warning
The summons issued by the court shall conspicuously display the words:

NOTICE, VIOLATION OF THIS ORDER IS SUBJECT TO PROCEEDINGS
FOR CONTEMPT OF COURT PURSUANT TO TRIBAL CODE SECTION
‘ . THE COURT MAY FIND THE PARENT, GUARDIAN OR CUS-
TODIAN IN CONTEMPT FOR FAILURE TO APPEAR AT A COURT HEARING
OR FOR FAILURE TO FOLLOW COURT ORDERS.

i
;
|
i
3

2-18 DEFAULT JUDGMENT
| 2-18 A. When Appropriate

If the parent, guardian or custodian fail to appear for the formal trial, the court may
find the parent, guardian or custodian in default, and enter a defauit order of
child/family protection and order necessary intervention and appropriate steps the
parents, guardian or custodian must follow to correct the underlined problem.

2-18 B Notice Deterinination

Prior to finding a parent, guardian, or custodian in default, the court must be satisfied
actual notice has been given or that all reasonable possible steps have been taken to
provide notice of the formal trial to the parerit, guardian, or-custodian. The court must
also find that the petitioner can prove the elements of the chxld/famxly protection pen-
tion.

2-18 C, Written Order
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If the parent, guardian or custodxan is found in default, the court shall specify the facts,
grounds, and code sections upon which it relied to make the decision.

2-19 SIX (6) MONTH REVIEW
2-19 A. Review Requirement
The status of all children subject to a child/family protection code shall be reviewed by
‘the court at least every six (6) months at a hearing to determine whether court supervi-

sion shall continue, except that the first review following a formal trial on the issues
shall be held within ninety (90) days of the formal trial on the issues.
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‘Return to Home

A child shall be returned home at the review hearing unless the. court finds that a reason

for removal as set forth in section 2-16I of this code still exists.” The court may,

however, due to unresolved problems in the home continue court mtervennon and su-
. pervision as appropriate.

2-19 C.

 Written Order

~If continued court intervention is detérmined to be necessai'y,‘ the court shall set forth
the following in a written order:

L.

6.
2-19 D.

" What services have been provided or offered to the parent, guardian, or cus-

todian, to help correct the underlying problem(s).

The extent to which the parent, guardian, or custodian has visited or contacted
the child, any reason why such v1sxtat10n and/or contact has been mfrequent or
not otherwise occurred.

Whether the parent, guardian or custodian is cooperative with the court.

~ Whether addmonal services should be offered to the parent, guardian or cus-
todian. ‘

Whethex the parent, guardian or custodian should be required to participate m
any addmonal programs to help correct the underlying problem(s)

When the return of the child can be expected

Addmonal Steps

The court at the review hearing may order that a petition to terminate the parent/child
relationship be filed, or that a guardianship petition be filed.

2-20 SOCIAL SERVICE REPORT
2-20 A.

Requirement of a Social Study

To aid the court in its decxslon, a social study(ies) consisting of a written evaluation of
matters relevant to the dlsposmon of the case shall be made by the person or agencies
filing the petition.

2-20 B.

Contents of a Social Study

The social study shall include the following points, and be made available to the court,
and the parties as deemed appropriate by the court, three (3) days prior to a
child/family protection review hearing:

1.

A summary of the problem(s).
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2, What steps, if any, have the parent, guardian, custodian, or social services per-
"~ sonnel already taken to correct the problem(s).

3, What services could be of benefit to the parent ‘guardian or custodian, but are
not available in the community.

4, A report on how the child is doing in his/her current placement(s) since the last

hearing. If there have been any moves, the report will contain the reason for
- such moves.
5. Dates of contacts with parent, guardian or custodian and the child since the first

hearing was held, method of contact, duration and subjects discussed.

6. If 'there‘ have been no contacts with the parent, guardian, custodian or social
worker, what efforts have been made to contact such parties,

7. If there have been no contacts with the parent, guardian, custodian or social
worker, what efforts have been made to contact such parties.

7. An assessment of when the child is expected to return home.

8. A list of who the extended family members are and a list of contacts, or attempts
to contact such family members regarding placement of child.

The social services personnel shall develop a case plan and shall make recommen-
dations for the next six (6) months.- Such recommendations will include:

a. A treatment plan for the parents.
b. Future placement of the child.
c. What services should be provided for the child, if services are needed.

2-21 PLACEMENT PREFERENCES
2-21 A, Least Restrictive Setting

If a child cannot be returned home, the child shall be placed in the least restrictive set-
ting which most approximates a family and in ‘which his special needs, if any, may be met. The
child shall also be placed within reasonable proximity to his home, taking into account any spe-
cial needs of the child. The placement restrictions set forth in chapter 2-11 of this code shall
be followed.

O

2-21 B. Order of Preferences

Whenever appropriate, a child shall be placed in a home with the following characteris-
tics, which shall be given preference in the following order:

1. Members of the extended family,
2. An Indian family of the same tribe as the child.
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3. .. People who have a relationship w1th the Chlld but who are not related to the _
" child.

4. An Indian family.

5. Any othér family which can provide' a suitabie hbmey for such a child.

[

-22 EMAN CIPATION

A child over the age of sixteen (16) may petition the court for emancipation.: The court shall
grant such status when the child proves to the court that the chxld is capable of functioning as
an mdependent and responsible member of the commumty

2-23 AUTHORIZATION OF MEDICAL TREATMENT

At any time whether or not a child is under the authority of the court the court may authorize
medical or surgical care for a child when: :

2-23 A, Unavailability of Parent, Guardian or Custodian

A parent, legal guardlan or custodlan is not 1mmed1ately available and cannot be found
after reasonable effort in the circumstances of the case, or;

2-23 B. Llfe Endangerment

A physxcxan mforms the court orally or in writing that in ‘his professmnal opinion, the
life of the child would be greatly endangered without certain treatment and the parent,
guardian or other custodian refuses or fails to consent. If time allows in a situation of
this type, the court shall cause every effort to be made to grant the parent(s), guardian,
or custodian an immediate informal hearing, but this hearing shall not be allowed to f ur-
ther jeopardize the child’s life.

In making its order the court shall give due consideration to any treatment being given the child
by prayer through spiritual means alone or through other methods approved by tribal customs or
traditions or religions, if the child or his parent, guardian or legal custodian are adherénts of a
bona fide religious denomination that relies exclusively on this form of treatment in lieu of
medical treatment, or practices in fact the tribal customs or tradxtxons or religion upon which is
relied for such treatment of the child.

After entering any authorization under this section, the court shall reduce the circumstances,
finding and authorization in writing and enter it in the records of the court and shall cause a
copy of the authorization to be given to the physician or hospital, or both, that was involved.

Oral authorization by the court is sufficient for care or treatment to be given and shall be ac-
cepted by any physician or hospital. No physician or hospital nor any nurse, technician or other
person under the direction of such physician or hospital shall be subject to criminal or civil
liability in the court for performance of care or treatment in reliance on the court’s authoriza-
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tion, and any function performed thereunder shall be regarded as if it were performed with the
¢hild’s and. the parent’s authorization.

2-24 A.

L,

2-24 B.

2-24 FOSTER HOME LICENSING PROCEDURES

Inspection and Licensing Procedures:

“The tribal council shall appoint one or more member(s) of the tribe as the foster

home inspector(s). The foster home inspector shall examine homes of tribal
members and others who reside both on the reservation and within a seventy-five
(75) ‘mile radius of the reservation. The foster home inspector shall submit -a
recommendation to the tribal council which shall act upon said recommendation
within thirty (30) days, and, if no action is taken, the recommendation of the

foster home inspector shail be implemented.

Except under exceptional circumstances, or in order to preserve a family unit, no
foster home may accept more than four (4) foster placements.

Any license issued by ‘the foster home inspector shall apply only to the
residénce(s) where the family is living at the time appiication for a license is
made, and a permanent change of residence automatically terminates the license.
The foster care parents are required to notify the foster care inspector whenever
a change of residence is contemplated.

The  foster care parents must also notify the foster care inspector whenever a
change in the household occurs. For example, if one of the foster care parents is
convicted or is accused of a major crime or if one of the foster parents moves
out of the residence, or if any other person moves into the residence, the foster
care inspector must be informed within forty-eight (48) hours.

Foster Home Requirements

The home shail be constructed, arranged and maintained so as to provide for the
health and safety of all occupants. The foster care inspector may, upon twenty-
four (24) hours’ notice, inspect a foster care dwelling at any time.

Heating, ventilation, and light shall be sufficient to provide a comfortable, airy
atmosphere. - Furnishings and housekeeping shall be adequate to protect the
health and comfort of the foster child. - '

Comfortable beds shall be provided for all members of the family. Sleeping
rooms must provide adequate opportunities for rest. All sleeping rooms must
have a window of ‘a type that may be opened readily and may be used for
evacuation in case of fire.

Play space shall be available and free from hazards which might be dangerous to
the life or health of this child.

25




2-24 C.

10.

Child/Family Protection Code

The Foster Family:

All members of the household must be in such physical and mental health as will

. 'not adversely effect either the health of the child or the quality and manner of

his care.

Members of ‘the foster family shall be of good character and habits. They must
never have béen convicted of a sex offense and may not have any felony convic-
tions within the last three (3) years. Exceptions concerning non-sexual felony
convictions can be made providing adequate mformatxon 1s provided indicating
that a change of character has occurred

The person in charge of the foster home shall be of suitable temperament to care
for the children, shall understand the special needs of the child as an Indian per-
son and shall be capable of bringing the child up as an Indian person who is well
adjusted and able to get along both within the tribal community and in the sur-
rounding non-Indian community as well.

Foster parents shall be responsible, mature individuals who are, in the view of

most community members, of good character. - Foster parents must be at least
tWenty-one (21) years old (unless a member of the child’s extended family), but
there is no upper age level provided the foster parent has the physical and emo-
tional stamina to deal with the care and guardianship of a foster child. The

foster parent must be willing, when necessary, to cooperate with the biological -

parents and must be willing to help the family re-establish the necessary family
ties. ‘

A foster home does not necessarily have to have both a male and female foster
- parent. The foster care inspector may, at his discretion, certify a foster home

with a single foster parent provided that foster parent displays the outstanding
qualities necessary to raise-a foster child.

The foster parents must have an income sufficient to care for all individuals in
the foster home. The foster care inspector can take into account the state st1pend
when determining the financial ability of the foster care parents.

Any time a pre-school foster child is placed in a foster home there must be at

“least one (1) foster parent in full time attendance. For school age children the

foster parent must show the arrangements which will be made for those periods
of time when both foster parents are employed. Infants and young children shall
never be left alone without competent supervision.

Without specific approval by the tribal council, a foster home shall not be
licensed whenever any member of the family is mentally ill or on convalescent
status from a mental hospital or is on parole or probation or is an inmate of a
penal or correctional institution.

The standards the foster care inspector shall use in judging the above criteria
shail be those of the reservation Indian community.

The foster care inspector is authorized to make a compiete investigation to deter-
mine the adequacy of the foster care home. The inspector shall be authorized to
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examine not only the potential foster care parents, but also any other tribal mem-
ber who is familiar with the apphcants and is familiar with the type of care they
provide to their children.

224 D.  The Foster Child:

1. The dmly routme of a foster chxld shall be such as to promote good health, rest
and play habits. :

2. ' The responsibility for a child’s health care shall rest with the foster parents.  In
case of sickness or accident to a child, immediate notice shall be given to the
foster care inspector. Foster care parents may consent to surgery or other treat-
ment in a medxcal emergency. '

3. The foster care parents shall not subject the child to verbal abuse, derogatory
remarks about himself, his natural parents or relatives, or to threats to expei the
child from the foster home. No child shail be deprived of meals, mail or family
visits as a method of discipline. When discipline or punishment must be adminis-
tered, it shall be done with understanding and reason. The method of punish-
ment will be that which is accepted by the people of the Reservation Indran
commumty

2-25 GUARDIANSHIP
2-25 A. . Purpose

The children’s court, when it appears necessary or convenient, may appoint guardians
for the persons and/or property of either children under the court’s jurisdiction or in-
competents who have no guardian legally appointed by will or deed. Such appointment
may be made on the petition of a relative or other person on behalf of the child or in-
competent, or.a petition of the child if at least fourteen (14) years of age. = Before
making such appointment, the court must cause such notice as the court. deems
reasonable to be given to any person having the care of the child, and to such other
relatives of the child residing on the reservation as the court may deem proper, and in
cases of adult incompetents, the court may cause notice to be given to the mcompetent
at least five (5) days before hearing the petition.

If a child is under the age of fourteen (14) years, the court may nominate or appoint his
guardian. If he is fourteen (14) vears of age or older, he may nominate his own guar-
dian who, if approved by the court, must be appointed accordingly. If the guardian
nominated by the child is not approved by the court, or if the child resides- outside of
the reservation, or if, after being duly cited by the court, he neglects for ten (10) days
to nominate a suitable person, the court may nominate and appoint the guardian in the
same manner as if the child were under the age of fourteen (14) years.

When a guardian has been appointed by the court for a child under the age of fourteen
(14) years, the child, at any time after he attains that age, may nominate his own guar-
dian, subject to the approval of the court. A guardian appointed may as specified by
the court have the custody and care of the education of the child and the care and
management of his property until such child arrives at the age of eighteen (18) marries,
is emancipated by the court under chapter 2-22 of this code, or until the guardian is
legally discharged, provided, however, that said guardian shall not have the authority,
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w1thout express written consent of the court to dispose of any real or personal property
~ of the ¢hild in any manner,xncludmg, but not limited to, the child’s Individual Indian
" Money Account. Said guardian shall also have the autho;.xty te consent to the medlcal
care and treatment of the child. ; ‘

The court may order that the court disburse monthly reimbursement payments to the
person or agency to whom custody is granted under this code, provlded sufficient funds
have been appropriated by the tribal council. Said dxsbursements must be used by the
person or agency with custody of the child for the sole purpose of covering expenses in-
‘curred in the care and custody of said child and shall not be used for any other purpose.

The use of ‘said funds for any purpose other than that descnbed in this section shall sub-
ject saxd person or agency to contempt of court and to. any criminaj and civil penalties
or remeclxes provxded by the tribal code. i

-25 B. Types, of Guardlamshlp

‘

/ |
The type-s of guardianship shall mclude guardxanshvp of property and/o;r guardxanshxp of
- the person Guardianship of the person shall include both temporary guardxanshxp and
permanent guardxanshxp

225 C. Guardianship of Property

. The court may appoint a guardian of the property of a child or mcompetent person un-
der such terms and conditions as the court sets forth in the written order. The guardian-
ship may cover all property until the child reaches eighteen (18) years of age or until the
incompetent person becomes competent or it may be limited to only specific property or
a specific legal action as set forth in the written order. - A temporary or permanent
guardxanshxp of the person may also include guardtanshnp of the chxld’s property if set
forth. in the written order.

225 D. Permanent Guardianship

The court may appoint a permanent guardian for the child under such terms and condi-
tions as the court sets forth in the written order. Permanent guardianship provides for
permanent custody of a child to someone other than the parent(s), although there is no
termination of the parental rights of the parents. There shall be a presumption of con-
tinued permanent guardianship in order to provide stability for ‘the child. Permanent
guardianship shall only be terminated based upon the unsuitability of the permanent
guardian(s) rather than the competency or suitability of the parent(s). The parent(s) and
the child’s extended family shall be granted liberal visitation rights unléss deemed inap-
propriate by the court. :

2-25 E. Temporary Guardianship

~ The court may appoint a temporary guardian under such terms and conditions as the
court sets forth in the written order. ‘A temporary guardianship may be terminated if
the court determines that it is in the best interests of the child to change custody from
the temporary guardian to a new guardian or to return the child to the parent, guardian
or custodian. The parent(s) and the child’s extended family shall be granted liberal
visitation rights unless deemed inappropriate by the court.
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2-25 F.  'Who May File Guardianship Petition

Any person may file a petition for guardianship. The petition shall be initiated either
by the proposed guardian or by the child if at least fourteen (14) years of age.

2-25 G. Contents of Guardianship Petition

- The petitioxi for guafdianship shall include the following, to the best information and
belief of the petitioner: :

1. The full namé address and tribal affiliation of the petitioner;

2. Thne full name, sex, date and place ‘of birth, resxdence and tribal affiliation of the
proposed ward;

3. The basis for the court’s jurisdiction;
4, The relationship of the proposed guardian to the proposed ward;

5. The name and address of the person or agency having legal or temporary custody
, of the proposed ward;

6. The type of guardianship requested;

In the case of alleged incompetent persons, the grounds for incompetency under
section 2-25K; and

8. A full description and statement of value of all property owned, possessed, or in
which the proposed ward has an interest (if guardianship of property is
requested).

- All petitions must be signed ‘and dated by the petitioners, and must be notarized or wit-
nessed by a clerk of the court.

2-25 H. Guardianship Report

Upon the filing of a guardianship petition, the court shall immediately request that the
social services department or other qualified agency conduct a guardianship report on
the proposed guardian and report on the proposed ward. The guardianship report shall
contain all pertinent information necessary to assist the court in determining the best in-
terests of the proposed ward.

SIS

No determination can be made on a petition for guardianship until the report has been
completed and submitted to and considered by the court. The guardianship réport shall
be submitted to the court no later than ten (10) days before the hearing. The court may
order additional reports as it deems necessary.

225 L Guardianship Procedures

The procedures for guardianship hearings shall be in accordance with sections 2-13C,
2-13D, 2-13F, 2-14, 2-20 and 2-21 of this code.
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2-25 J. Management of Property

In the event that any guardian shall receive any money or funds of any child or incom-
petent person during his or her term of office as guardian, before taking and receiving
into custody such money or funds, the court must require of such person a bond with
sufficient surety to be approved by the court and in such sum as he shall order, condi-
tioned that the guardian will faithfully execute the duties of his trust, and the following
conditions shall form the part of such bond without being expressed therein:

1. To make an inventory of ali the estate of his ward that comes into his possession
or knowledge and to return the same within such time as the court may order,
and;

2. To dispose of and manage the estate according to law and for the best interests

of the ward, and faithfully to discharge his trust in relation thereto, and also in
relation to the care, custody and education of the ward, and;

3. To render an account on oath of the property, estate and money of the ward in
his hands and all the proceeds or interests derived therefor, and of the manage-
ment and disposition of the same, within three (3) months after his appointment,
and at such other times as the court directs, and at the expiration of his trust, to
settle his accounts with the court or judge or with the ward if he be of full age,
or his legal representative, and to pay over and deliver all the estate, monies and
effects remaining in his hands, or due from him on such settlement to the person
who is legally entitled thereto.

The funds of any child or incompetent must be used by his guardian solely for the sup-
port and education of such child and for the support of such incompetent, and shall be
expended by the guardian in a reasonable manner according to the circumstances and
station in life of such ward, and in such manner as can reasonably be afforded according
to the income and estate of said ward.

If determined to be appropriate by the court, the written order may set forth that the
child’s property may not be used for the child’s care, but rather to be managed for the
child until the child reaches the age of eighteen (18) or is emancipated by the court.

2-25 K, Incompetent Persons

In case of incompetent persons, if after a full hearing and examination upon such peti-
tion, and upon further proof by the certificates of at least two qualified physicians
showing that any person is incompetent as defined in this code, it appears to the court
that the person in question is not capable of taking care of himself and of managing his
property, such court must appoint a guardian of his person and estate within the powers
and duties specified in this chapter.

Every guardian ot an incompetent person appointed as provided heérein has the care and
c¢ustody of the person of his ward and the management of his estate until such guardian

~ is legally discharged; he must give bond to such ward in like manner and with like con-

ditions as before specified with respect to the guardianship of a child.

A person who has been declared insane or incompetent or the guardian, or any relative
of such person within the third degree or any friend, may apply by petition to the court
in which he was declared insane, to have the fact of his restoration to capacity judicially
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determined. The petition shall be verified and shall state that such person is then sane
or competent. The court shall require notice to be given of a hearing upon said petition
at some date after said petition has been filed; and at the hearing upon said petition,
witnesses shall be examined and a determination made by the court as to whether the

* petition should be granted and the insane or incompetent person be declared of sound
mind and capable of taking care of himself and his property, his restoration to capacity
shall be adjudged and the guardianship of such person, if such person shall not be a
child, shall cease.

2-26 TERMINATION OF PARENTAL RIGHTS
2-26 A.  Purpose

The purpose of this chapter is to provide for the voluntary and involuntary termination
of the parent/child relationship and for the substitution of parental care and supervision
by judicial process. This chapter shall be construed in a manner consistent with the
philosophy that all parties shall be secured their rights as enumerated in the Indian Civil
Rights Act of 1968 and that the family unit is of most value to the community and the
individual family members when that unit remains united and together, and that ter-
mination of the parent-child relationship is of such vital importance that it should be
used only as a last resort when, in the opinion of the court, all efforts have failed to
avoid termination and it is in the best interests of the child concerned to proceed under
this chapter.

.f-“ R R PR

2-26 B. Grounds for Involuntary Termination:

v
:
:,5.5

1. Abandonment. If the parent has not contacted the child by telephone, letter or
in person, or provided any financial support for more than one (1) year without
a break, or have had only marginal contacts for twenty-four (24) out of the latest
forty-eight (48) months, a presumption shall exist that there is no parental
relationship existing. The burden shall then be up to the parent to provide that
such a relationship does exist. The evidence necessary to rebut this presumption
may include, but shall not be limited to, information about efforts to maintain
the parent-child relationship, including a showing of regular visits, - telephone
calls, letters, other contacts, or monetary support.
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2. Physical Injuries. Wilful and repeated physical injuries.

3. Sexual Abuse, Wilful and repeated acts of sexual abuse or sexual exploitation.

4, Emotional Harm. The return of the child may result in serious permanent emo-
tional damage as support by the best evidence available in the field of child
development.

2-26 C. Pre-Filing Requirements.

A petition seeking involuntary termination of the parent-chiid relationship must
establish the following: ‘

1. The child has been found to be an abandoned or neglected child under
the code for at least a one year period of time, and has been removed
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from their parent at the time of thxs termination hearing for a period of
one year or more:

i
2. The court has entered an order which states what the parent was required
' to accomplish to correct their underlying problem(s);
: . , 3. The social service agency involved has made a good faith attempt to offer
*or provide all court ordered and/or necessary services that are reasonably
available in the community and which are capable of helping the parent
: ‘ ' resolve his or her underlying problem(s); :
: : 4, There is little likelihood the conditions will be remedied so that the child
: : can-be returned to the parents in the near future;
‘ ; 5. Continuation of the parent-child relationship clearly diminishes the child’s
. prospects for successful placement into a permanent and stable home; and
‘ ‘ 6. Not returning the child to their parent is the least detnmental alternative
that can be taken.
2-26 D. Who May File Termination Petition
o : A petition may be filed by:
1. Either parent when ‘termination is sought with respect to the other parent.
2. The juvenile presenter.
3. Any other person possessing a legitimate interest in the matter.
4, A parent may f‘lle a petmon for the voluntary termination of his parental
rights.
No parental rights may be terminated unless a petition has first been filed, notice has
_been given, and a hearing held in accordance with the provisions of this chapter.
2-26 E. ' Contents of Termination Petition
The petition for termination of parental rights shall include the following to the best in-
formation and belief of the petitioner:
1. The name, place of residence and tribal affiliation of the petitioner (if
other than juvenile presenter);
2. The full name, sex, date and place of birth, residence and tribal affilia-
tion of the child; :
3. The basis for the court’s jurisdiction.
4, The relationship of the petitioner to the child, or the fact that no
relationship exists;
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. 5. The names, addresses, tribal affiliation, and dates of birth of the child’s
parents; S
6. Where the child’s parent is himself a child, the names and addresses of

the parents’ parents or guardian; and where the parent has no parent or
guardian, the members of the parent’s extended family.

7. The name and address of the person or agency having legal or temporary
custody of the child;

8.  The grounds on which the termination is sought under section 2-26B of
this code (uniess voluntary termination);

9. A statement that the pre-filing requirements set forth in section 2-26C of
this code have been met (unless involuntary termination), and;

10. A list of the assets of the child together with a statement of the value
thereof. :

When any of the facts required by this section are unknown, the petition shall so state.
The petitioner shall sign and date the petition.

2-26 F. Notice

After a petition for the involuntary termination of parental rights has been filed, the
court shall set the time and place for hearing and shail cause notice thereof to be given
to the petitioner, the parents of the child, the guardian of the person of the child, the
person having legal custody of the child, and the child’s extended family as determined
by the court.

Where the child’s parent is himself a child, nctice shall also be given to the parent's
parents or guardian of the person unless the ceurt is satisfied, in exercise of its discre-
tion, that said notice is not in the best interest of the parent and that it would serve no

useful purpose. ' :

Notice shall be given by personal service. If service cannot be made personally, the
court may authorize service by registered mail at the last known address of the person to
be served. If notice cannot be served by registered mail, the court may authorize service
by publication in- either the tribal newspaper of the reservation, or a newspaper of
general circulation in the county where the court is located, once a week for three con-
secutive weeks. All notices served whether personally or by registered mail shall be
received by the person named therein no less than ten (10) days prior to the date set for
the hearing. No hearing can be held sooner than ten (10) days after the last publication
where service is made.

Notice and appearance may be waived by a parent in writing before the court in the
presence of, and witnessed by, a clerk of the court, in the presence of, and witnessed
by, a clerk of the court, provided that such parent has been apprised by the court of the
meaning and consequences of the termination action. The parent who has executed such
a waiver shall not be required to appea at the hearing. Where the parent is a minor, the
waiver shall be effective only upon approval by the court.
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2-26. G, - Pre-Termination Report

Upon the filing of a petition under this chapter for the involuntary termination of
parental rights, the court shall request that the social services department or other

- qualified agency prepare and submit to the court a report in writing. The report shall
be submitted to the court no later than ten (10) days before the hearxng with copies .
given to the parents. The purpose of the report is to aid the court in making a deter-
mination on the petition and shall be considered by the court prior thereto. The court
may request additional reports where it deems necessary

The regort. shall mclude the cxrcumstances of the petition, tlie investigation, the present
condition of the child and parents, proposed plans for the child, and other such facts as
“may be pertinent to the parent and child relationship, and the report submitted shall ‘in-
clude a recommendation and the reasons therefor as to whether or not the parent and
child relationship should be terminated.

2-26 H. - Relinquishment of Parental Rights (Voluntary Termmatlon of Parental
Rrghts) :

Parental rights may be relincuished (voluntarily terminated) by a parent in writing, if

. signed by the parent in the presence and with approval of the court. Relinquishment
shall not be accepted or acknowledged by the court prior to ten . (10) days after birth of
“the child. The court shall ensure that the parent understands the consequences of the
voluntary termination prior to approving it. A parent who wishes to relmquxsh his
parental rights shall be provxded an interpreter if he does not understand English.

2-26 1. Hearing Procedures

" The procedures for termination of parental rights hearmgs shall be in accordance with
sections 2-16B, 2-16C, 2-16D and 2-16E of this code.

2-26 J.  Burdenof Proof

The burden of proof hes with the petitioner to prove that the allegatxons in the termina-
tion petition are supported by clear, cogent and convmcmg evxdence, and that the best
interests of the child will be served by termination of parenatal rights. -

226 K. Findings of Fact and Conclusions of Law

The court will make formal findings of fact and concloswns of law as a ‘basis for the
wntten order terminating the parent-child relationship.

2-26 L. Result of Termmatlon Order

. Upon the termination of parental rights, all rights, powers, privileges, immunities, duties
- and obligations including any rights to custody, control visitation or support existing be-
tween the child and parent shall be severed and terminated unless otherwise directed by
the court.  The parent shall have no standing to appear at any future legal proceeding
concerning the child. - Any support obligation existing prior to the effective date of the
order terminating parental rights shall not be severed or terminated. The rights of one
parent may be terminated without affecting the rights of the other parent. A termina-
tion order shall not prevent a child from inheriting property or interest in the same
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‘manner as any other natural child from the natural parent. A natural parent may not,
however, inherit from a natural ‘child after termination.

226 M. Child’s Continued Right to Benefits

An order terminating the parent-child relationship shall not disentitle a child to any

benefit due the child from any third person, agencies, state or the United States, nor

shall any action under this code be deemed to affect any rights and benefits that the

child derives from the chxld’s descent from a member of a federally recognized Indian
" tribe. :

2-26 N, Custody After Termination Order

If upon entering an order terminating the parental rights of a parent there remains no
par'ent having parental rights, the court shall commit, the child to the custody of a social
services agency for the purpose of placing the child for adoption, or in the absence of
an adoptive home the agency may place the child in a licensed foster home or with a
relative, or take other suitable measures for the care and welfare of the child. The cus-
todian shall have the authority to consent to the adoption of the child, the marriage of
the child, the enlistment of the child in the armed forces of the United States, necessary
surgical and other medical treatment for the child and consent to such matters as might
norraally be required of the child’s parent. .

2-26 O. Future Review Hearings

If a child has not been adopted or permanently placed within six (6) months of the ter-
mination order, another six (6) month review hearing will be held. : Such six (6) month
hearings will continue until the child is adopted or permanently placed.

2-27 ADOPTIONS
2-27 A, Open Adoptions

Adoptions under this code shall be in the nature of "Open Adoptions." The purpecse of
such open adoptions is not to permanently deprive the child of connections to, or knowledge of,
the child’s natural family. The purpose of adoptions shail be to give the adoptive child a per-
manent home. To this and the following shall apply and be contamed in all adoptive orders and
decrees :

AY .
1. The adoptive parents and adoptive child shall be treated under the law as
if the relationship was that of a natural child and parent, except as set forth
herein.

2. The adopiive chiid shall have an absolute right, absent a convincing 4nd
compelling reason to the contrary, to information and knowiedge about his
natural family and his tribal heritage.

3. ‘The adopiive child and members of the child’s naiural extended family
(including parents) shall have a right of reasonable visitation with each other,
subject to reasonable controls of the adoptive parents.
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4. - Adoption shall not serve to prevent an adoptive child from inheriting
from a natural parent in the same manner as any other natural child. The
natural parents shall not be entitled o inherit from an adoptive child in the same
manner as parents would otherwise be entitled to inherit. An adoptive child shall
be entitled to inherit from adoptive pareats, and vice versa, in the same manner
as if natural parents and child.

227 B.  Consent to Adoption
' ‘ 1. When not required: Written consent to an adoption is not required if:

a. The parent has abandoned his child;

b The parent’s rights have been terminated;
c.  The parent has relinquished his parental rights;
d. The pafeni has been declared incompetent.
2.,\,;\ ‘ ' When required: Written consent to an‘adoption‘is required of:
‘ a, The biolegical or adoptive mother;

b. The biological, adoptive, or acknowledged father;

¢. . The custodian, if empowered to consent; -
©d. The court, if the custodian is not e_mpowe'.red to consent;
£, The child, if he is over twelve (12) years of age.

227 C.  Execution of Consent to Adopt

Written coasent to an adoption shall be executed and acknowledged before the court.
Consent shall not be accepted or acknowledged by the court prior to ten (10) days after
birth of the child. = An interpreter shall be provided if the person consenting to the
adoption does not understand Enghsh Consents of a child over the age of twelve (12)
years shall be made orally either in open court, or in chambers with only the judge and
-any other person(s) he deems necessary, and the: child present.

227 D.  Who May File An Adoption Petition

- Any person may file a petition for adoption. The petition shall be initiated by the per-
son proposing to adopt. In the case of married persons maintaining a home together, the
petition shall be the joint petition of husband and wife, except that if one of the spouses
is the natural or adopted parent of the proposed adoptee, said parent shall not be re-
quired to join in the petition. ‘

2-27 E. Contents of Adoption Petition

The petition for adoption shall include the following, to the best information and belief
of the petitioner:
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1. The full name, address, and tribal affiliation of the petitioner;

2. "The full name, sex, residence, date and place of birth, and tribal affilia-
tion of the proposed adoptee;

3. = The name by Wthh the proposed adoptee shall be known if the petmon
is granted; ,

4. The basis for the court's jurisdiction;

5. If the proposed adobtee is a child, a full description and statement of
value of all property owned, possessed or in whxch the child has an inter-
est; :

6. The relationship of the petitioner to the proposed adoptee; and

7. The names and addresses of any person or agency whose consent to aid

adoption is necessary.

Where there is more than one ,proposed adoptee, a.nd these proposed adoptees are sib-
lings, only one petition shall be required for the adoption of ail or any combination of
the siblings, provided that each sibling proposed to be adopted be named in the petition.

All petitions must be signed and dated by the petitioner, and must be notanzed or wit-
nessed by a clerk of the court.

227 F. Notice

Notice shall be provided in accordance with the notice procedures set forth in section
2-26F of this code except that the court may determine that it is unnecessary to give
notice to specific mdxvxduals including 4 parent whose parental rights have been ter-
minated.

227 G. ‘Homestudies

When a petition. for the adoption of a child is filed with the court, the court shall im-
mediately request that the social services department or other qualified agency conduct a .
home study on the petitioner and report on the child. The homestudy and report shadl
relate the circumstance of the home, the petitioner and his ability, both physical and
mental, to assume the responsibilities of a parent of the child. The homestudy shalil con-
tain other pertirent information designed to assist the court in determining the best
placement for the child. The homestudy will also address the issue of whether or not
the home most closely resembles that of the child’s culture, identity, and where ap-
plicable, his tribal affiliation. The homestudy or report shall not be required where the
proposed adoptee is an aduit.

No determination can be made on a petititon for adoption until the homestudy and
report has been completed and submitted to and considered by the court. The homes~
tudy shall be submitted to the court no later than ten (10) days before the hearing. The
homestudy and report may be consolidated into one document. The court may order
additional homestudies or reports as it deems necessary.
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2-27 H. Withdrawal of Consents

- Any consent ngen under the provisions of thxs chapter may be withdrawn by the person
~ or agency which gave the consent at any time prior to the entry of a final deé¢ree of
adoption. No reason need be stated and no hearing need be held on such withdrawal.

All withdrawals must be in writing and nota:ized or witnessed by a clerk of the court,
‘ ‘w1th the original bemg filed with the court. :

Within two (2) years after the entry of a decree of adoption, said decree may be vacated
upon a petition being filed and a showing that the consent which made the adoption
possible was obtained through fraud or duress. Upon such a showing the court shall va-
cate the decree and return the adopted person to that status he had prior to entry of the
'decree :

227 1. Adoption Preferences

The preference of placement in adoption shall be in the following order unless the court
determines that the child’s best interests require deviation from the preferences:

1. - Extended family membex?,

2. A tribal member or person eligible for tribal membership;

3. , Other Indian person(s), and;

4. If this order of preference cannot be met, then placement may be made
with any person who has some knowledge of the chxld’s tribal affiliation
and his special needs.

2-27 J Hearing Procedures

An adoption hearing shall be held within ninety (90) days of receipt of an adoption
petition from the prospective parent(s). The court shall conduct the hearing to deter-
‘mine if it is in the best interests of the child to be placed with the petitioners. In deter-
mining the best interests of the child, the court shall examine: '

1. Validity of written conserﬂt;
2. Termination of earental rights ordexf;
3.  Length of time of the child’s wardship by the court;
4, Special conditions of the child;
5. Parent communication with his child;
6. Minor's consent to adoption, if he is over twelve (12) years of age;
7. "Homestudies or other reports, and;
8. Order of preference of placement.
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The petitidner and the proposed adoptee shall appear persohally at the hearing. During
the hearing the court shall advise the party(s) of their basic rights as provided in chapter

2-14 of this code. - The judge shall examine all persons separately, and may, if satisfied

that all other requirements of this chapter have been met, enter a final decree of adop-
tion, or may place the person to be adOpted, if -a child, in the legal custody of the-
petitioner for a penod not to exceed six (6) months fmxor to entering a final decree of
adoption. , ‘

If the court is satisfied that the adoption will not be in the child’s best interest, or finds
that all of the requirements of this chapter have not been met, it may deny the petition
and make any other order it deems necessary for.the c¢are and custody of the chxld not
inconsistent with this code '

Proceedings for termination of the parent-child relationship and proceedings for adop-
tion may be consolidated and determined at one (1) hearing provided that all the re-
quirements of this chapter as well as chapter 26 of this ¢ode governing términation are
complied with fuily.

The hearmg shall be informal in nature. Concerned parues may present evidence relat-
ing to the situation. Hearsay evidence will not be excluded from the proceedings. Only
the parties, their counsel, witnesses, the child’s extended family and other persons deter-
mined to be appropriate by the court shall be admitted.

-27 K.  Adoption Decree

2-28

If the court finds that the requirements of this chapter have been met and that the
child’s best interests will be satisfied, a final decree of adoption may be entered.

A person, when adopted, may take the name of the person adopting, and the two shall
thenceforth sustain toward each other the legal relation of parent and child, and shall
have all the rights and shall be subject to ail the duties of that relation, including all of
the rights of a child of the whole blood to inherit from any person, in all respects, under
the provisions of inheritance and succession of this code.

MODIFICATION, REVOCATION OR EXTENSION OF COURT OR-

2-28 A. Motion to Modify, Revoke or Extend Court Order

The court may hold a hearing to- modify, revoke or extend a court order under this code
at any time upon the motion of;

1. the child;

2. the child’s parent, guardian or custodian;

3. Athe prospective adoptive parent(s) upon court order;
4, the child’s counsel or guardian ad litem;

5. the juvenile counselor;
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6.  the juvenile presenter;

7. the institution, agency, or person vested with the legal custody of the
¢hild or requnsibility for protective supervision, or;

8. the court on its own' motion.
2-28 B. = Hearing Procedure

Any hearing to modify, revoke or extend a court order shall be held in accordance with
the procedures established for the order at issue.

2-29 CHILD/FAMILY PROTECTION RECORDS
229 A.  Children’s Court Records

A record of all hearings under this code shall be made and preserved. All children’s
court records shall be confidential and shall not be open to inspection to any but the fol-

" lowing:
L. the child;
2. the child’s parent, guardian or‘custyodian;
3.-- the prospective adoptive parent(s);
4.  the child’s counsel or guérdian ad liteui; ;
5. the children’s court personnel directly involved in the handling of the
case;
- 0. any other person by order of the court, having legitimate interest in the

particular case or the work of the court.
2-29 B. Law Enforcement and Social Services Records
Law enforcement records and files concerniﬁg a child shall be kept separate from the

records and files of adults. All law enforcement and social services records shall be
confidentiai and shall not be open to inspection to any but the following:

L. the child;

2.‘ the child’s parent, guardian or custodian;

3. the child’s counsel or guardian ad litem;

4, law enforcement and social servicés personnel directly involved in the

handling of the case;
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5. the children’s court personnel directly involved in the handling of the
case; ' :
6. | any other berson by order of the court, haVing legitimate interest in the

particular case or the work of the court.

2-30 CHILDREN’S COURT APPEALS
'2-30 A, Who Can Appeal

| Any party to a children’s court hearing may appeal a final children’s court order.
2.30 B.  Time Limit for Appeal o

Any party seeking‘ to appeal a final children’s court order shall file a written notice of
appeai with the court within thirty (30) days of the final order.

230 C.  Record
For purposes of appeal, a record of proceedings shall be made available to the child, his
parent, guardian or custodian, the child’s counsel and others upon court order. Costs of
obtaining this record shall be paid by the party seeking the appeal.

2-30 D.  Stay of Appeal -
A court yorder may be stayed by such appeal.

2-30 E. Conduct of Proceedings

| All appeals shall be conducted in accordance with the tribal code and tribal court rules

of procedure as long as those provisions are not in conflict with the provisions of this
children’s code. ‘
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OMMENTARY
INTRODUCTION

This commentary is intended to serve as a tool in understanding the tribal child/family
protection codeé. It is aiso intended to serve as a tool to use in adapting the code to meet the
needs of an individual community. Each section number of the commentary corresponds to the
same section number of the tribal child/family protection code. (Note that not all sections have
a commentary.) The most efficient way to use this commentary is to read it together with the
tribal child/family protection code. This code covers civil child abuse and neglect, child cus-
tody, foster care licensing, guardianship, termination of parental rights and adoption proceed-
ings. ' :

CIVIL/CRIMINAL PROCEDURES

Although this code does not cover criminal child abuse and neglect proceedings, actual
or threatened criminal child abuse and neglect actions can often impinge upon civil child abuse
and neglect proceedings. These problems are sometimes increased in -tribal court situations due
to the fact that more than one jurisdi¢tion may be invoived in sexual abuse proceedings because
federal courts ‘have jurisdiction to prosecute alleged sex abuse offenders under the Major
Crimes Act (18 U.S.C. §1153).

The following section from the American Bar Association’s publication Child Abuse and
Neglect Litigation -- A Manual for Judges sets out some of the issues involved in the discussion
of whether to proceed in a criminal and/or a civil proceeding and steps to take in coordinating
these actions; .

Although prosecution of parents takes place outside the juvenile courts, it can im-
pinge seriously upon cases brought there. These effects, which comprise many of
the arguments against prosecuting parents, will be examined. There is a need for
correlation between the prosecutor and the child protective agency in cases where
prosecution is, or may be, attempted.

A, Arguments For and Against Prosecution
1. Arguments for criminal prosecution include.

The goals of criminal prosecution in general apply to abuse and
neglect cases. These goals are rehabilitation of the defendant,
.deterrence of both the defendant and other potential child abusers,
removal of the defendant from society, and retribution. Retribu-
tion is exceptionally important in view of the public perception of
child abuse as a heinous act.

Criminal sanctions against parents are available to coerce them into
accepting services.

Police and district attorney investigations may be helpful in ferret-

ing out all the facts in a particularly serious and complex case of
abuse, '
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Reasons against prosecution include:

Criminal prosecutions in abuse and neglect cases are difficult be-
cause of evidentiary problems, the standard of proof required
(beyond a reasonable doubt), and the prohibition against self-
incrimination. :

Criminal prosecution may make the parent less cooperatxve in
remedial procedures.

Prosecution is less likely to deter child abuse than other criminal

- acts.

Criminal courts do not have power to order treatment for family
members who are not défendants (particularly the spouse and child).
They also often lack of the necessary support services to implement
effective supervision and treatment.

Most professionals in the child abuse and neglect field advise
against prpsecution except in unusual circumstances.

Prosecution is more likely in cases of sexual abuse, severe injury or
death, and abuse by non-parents.

B. Effects of Prosecution on the Juvenile Court

1.

Juvenile court proceedings are often. suspended when there is
criminal prosecution. The resulting delay can be considerable.

The possibility of prosecution may affect parents testimony .in the
child protective hearing.

Parents may be less candid with the court.

If prosecution is actually threatened, the parents can remain silent
under the self-incrimination privilege. Courts, however, can grant
"use immunity" to the parents so that their testimony cannot be used
against them in a criminal prosecution.

Fear of prosecution may lead pdrents to coerce their children not to
testify about the parents’ acts.

Prosecution and a resulting jail sentence can hinder attempts to im-
prove the child’s care and to provide better family life.

C. Steps Toward Coordination of Civil and Criminal Functions

1.

Various means to coordinate activities of child protective agencies,
police and prosecutors are:

Establishing guidelines for when child abuse and neglect reports
should be referred for police investigation and possible prosecution.
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Coordinating remedial efforts by the prosecutor and child protective
agencies in cases where criminal prosecution is or may be initiated.

2. Suggestions for coordination betwzen juvenile and criminal courts
are:

Permitting prosecution only upon request of the juvenile court once
a petition has been filed. (The juvenile court should request:
prosecution only if it believes prosecution will not harm the child
nor hinder remedial actions.)

Appointing a guardian ad litem to monitor and represent the child
in criminal court actions.

Chapter 2-1 Short Title, Purpose and Definitions
2-1 A. Short Title

This section sets out the official title of the code: "The Child/Family Protection Code."
2-1 B. Purpose

This section sets out the purpose and philosophy of this child/family protection code.
Note that Purpose #1 and Purpose #7 need to be completed based upon the tribe(s) and reserva-
tion covered. .

2-1 C. Definitions

The definitions are set out in alphabetical order and most of these defmmons are self-
explanatory with the following exceptions:

* The definition for "extended family" needs to be filled out according to the tribal
customs and traditions. Two possible definitions are as follows:»

1. "A person who has reached the age of eighteen (18) and who is the child’s
parent, grandparent, aunt or -uncle, brother or sister, brother-in-law, or
sister-in-law, niece or nephew, first or second cousin, or stepparent.”

2. "Mother, father, aunt, uncle, cousin, grandparent, step parent, great aunt,
great uncle, great grandparent, and relatives by marriage."

* The definitions for "Court" or "Children’s Court," "Juvenile Officer,"
"Reservation," "Tribal Council," "Tribal Court" and "Tribe" néed to be completed
with the appropriate information.

Chapter 2-2 Jurisdiction

This chapter sets forth a broad range of children’s court jurisdictions. Note that this
chapter provides for jurisdiction over the child and the extended family inciuding any non-
Indians. Some tribes may be restricted by the tribal code and/or constitution with regard to
civil jurisdiction over non-Indians.
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Chapter 2.3 Transfer of Jurisdiction

This chapter provides for transfer of jurisdiction to other courts and from other courts.
Section 2-3A provides that the policies of the Indian Child Welfare Act (ICWA) may be applied
by the children’s court as long as they do not conflict with the provisions of this code. Further,
the section provides that the ICWA procedures for state courts are not binding unless specifi-
cally provided for in the code. Section 2-3B allows for transfer to an appropriate state or tribal
court as long as the transfer would be in the best interests of the child. Section 2-3C allows the
court to accept or decline transfers. Section 2-3D sets out procedures for transfers from state
courts under ICWA (note that a department other than social services can be designated for
receipt of notice and other provisions as appropriate). Section 2-3E sets forth guidelines for
full faith and credit (the enforcement of another court’s order) and conflicts of law. Different
procedures are established for state and tribal court orders and the vital tribal interest in tribal
members. is established.

Chapter 2.4 Procedures and Authorizations

This chapter establishes the rules of procedure for the children’s court. It also provides
authority for the court to utilize social services agencies and enter into cooperative agreements,
grants and contracts. The flexibility set forth in this chapter is necessary for the court to be
able to use all possible resources to meet the needs of the children and families who appear
before the children’s court. (In addition, if the children’s court is to be considered a tribal or-
ganization under P.L. 93-638, it could be set out in this chapter.)

As currently drafted, the code makes this authority subject to.the approval of the tribal
council if it involves an expenditure of tribal funds. This restriction may not be necessary if
the administrative structure of the tribe provides for children’s court control over their budget.

Chapter 2-5 Children’s Court Personnel
2-5 A. ~Children’s Court Judge

This subsection establishes that children’s court judges shall be treated in the same man-
ner as tribal court judges with regard to appointment, qualifications, powers and duties, and
disqualification or disability. Rather than include separate sections in this code with regard to
the contempt power, the power to issue arrest or custody orders and the power to issue search
warrants, the code simply provides that judges of the children’s court shall have the same duties
and powers as tribal court judges with regard to these and other duties and powers.

(Additional, more specific apponintment procedures, qualifications, powers and duties,
etc., could be set out in this section.)

2-5 B. Juvenile Counselor/Juvenile Probation Officer

This code uses the title "juvenile counselor" for the person who performs the duties and
responsibilities set forth in this section. However, it is made clear both in this section and in
the definitions section that the persons carrying out these duties and responsibilities may be
labeled "juvenile counselor,” "juvenile probation officer," or any other title which the court
finds appropriate.

This subsection establishes that "the court" shall appoint the juvenile counselor(s) and
that the "chief judge" of the¢ tribal court shall certify annually to the tribal council the number
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of qualified juvenile ‘cou'nselor(s) needed." If the appointment and reporting procedures are
handled differently for a specific tribe, these provisions should be modified accordingly. Addi-
tionally, a provision requiring budgetary primacy for the children’s court could be inserted here.

The juvenile counselor as established in this code is a distinct position from that of a
law enforcement officer or that of a prosecutor or juvenile presenter. This is necessary so that
the juvenile presenter can open up lines of communication with the child and gain the trust of
the child and family.

(Additiohal, more specific appointment procedures, qualifications, powers and duties,
etc., could be set out in this section.)

2-5 C. Juvenile Presenter

This code uses the title "juvenile presenter" for the person who performs the duties and
responsibilities set forth in this section. The title "juvenile presenter" is used to avoid confusing
juvenile proceedings and child/family protection proceedings with adult criminal proceedings.
However, it is made clear both in this section and in the definitions section that the person car-
rying out these duties and responsibilities may be labeled "juvenile presenter" or "juvenile
presenting officer” or "juvenile petitioner" or any other title the court finds appropriate.

This section establishes that "the court" shall appoint the juvenile presenter(s) and that
"the chief judge of the tribal court shall certify annually to the tribal council thé number of
qualified juvenile presenters needed." If the appointment and reporting procedures are handled
differently for a specific tribe, these provisions should be modified accordingly.

(Additional, more specific appointment procedures, qualifications, powers and duties,
etc., could be set out in this section.) ,

2-5 D. Guardian Ad Litem
This section authorizes the court to appoint a guardian ad litem. A tribe should consider
the possibility of mandating guardians ad litem at least in certain proceedings such as termina-
tion of parental rights proceedings. )
(More specific provisions concerning guardians ad litem could be set out in this section.)

2-5 E. Additional Ceourt Personnel

This section gives the Court wide latitude in appointing additional court personnel
whenever the court decides that it is appropriate to do so.

(More specific provisions concerning these positions could be set out in this section.)

Although the Indian Civil Rights /Act only provides that a defendant is entitled to coun-
sel "at their own expense,” a number of tribes provide defense advocates without charge, at ledst
for persons who cannot afford council.- If the tribe provides defense advocates or juvenile ad-
vocates, the code should probably be modified to also include a section setting forth the provi-
stons for the appointment, qualifications, and duties of juvenile advocates.
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Chapter 2-6 Protective Services Workers

This chapter sets out the powers and duties and limitations ugdn protective services
workers. A protective services worker can be employed by a social services agency, a law en~
forcement agency or a hybrid of the two agencies. If a specific title or department is respon-
sible for these duties in a specific tribe, that agency should be identified in this chapter. (This
chapter has been adopted from the Naviajo Nation Children’s Code.)

Chapter 2.7 Child Protection Team

This chapter is taken directly from the Bureau of Indxan Affairs (BIA) Child. Protection
Team guidelines. Child protection teams are so vital that it is important to include guidelines in

- ‘the tribal code.

Accordmg to the BIA guxdelmes, each local CPT should be composed of, but not limited

to, members.from the followmg agencies:

. BIA - ‘ _ _ ‘THS
Social Services : Social Services
Law Enforcement . Mental Health Rep.
. Judicial Services ‘ ' ' and/or Physician
Education : Community Health Nurse
Tribal : "~ Other

Tribal Judicial Services ‘ ‘ State/County Social Services
Tribal Education :
Tribal Police

Tribal Social Service Programs

However, in order to assure effective group interaction, it is suggested in the memo that
membership should be limited to eight or less. Other agency representatives may serve as
resources for the CPT. Confidentiality is a vitally important issue to address at the onset of the
CPT’s development. Confidentiality shall be maintained and the tribal code or relevant federal
law will be the basis for any legal action required in response to a child abuse/neglect referral.

Chapter 2-8 Duty to Report Child Abuse and Neglect

‘ ~This chapter sets forth a mandatory reporting law. It establishes a duty to report
' suspected abuse or negiect, specifies persons required to report, allows anonymous reports, es-

tablishes immunity for good faith reports, provides a civil cause of action against specified per-
sons who fail to report (civil rather than criminal penalty so- that the court can exercise . juris-
diction over non-Indians due to Oliphant prohibition against criminal penaities for non-Indians),
sets forth written report requirements, and provides for a central registry.

The Federal Child Abuse Prevention and Treatment Act, P.L. 93-247 (amended in P.L.
95-266), contains specific requirements that states must fuifill to receive federal money under
the Act. - Two of these requirements are that they have a mandatory reporting law and that
there is immunity for good faith reporting, Tribes do not have to follow the requirements of
the Act but if reportmg is to be mandated it is necessary that the Tribe have a mandatory
reporting law. , g

The BIA child protection team guidelines set forth the following requirements for
reporting child abuse and neglect:
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Mandatory Reporting: All THS, Bureau and Tribal contract employees shall report

any known or suspected instances vof' child abuse and neglect to the designated law

enforcement/social services staff in their respective communities.. This is necessary

in_order to prevent child abuse and neglect referrals from "falling through the
cracks” due to insufficient coordination between IHS, Bureau provzded services,
~ tribally contracted programs, or if applzcable, state programs

Note that sections 2- 8A and 2-8G provide that the report’ shall be made to the tribal so-

“cial services department and/or tribal law enforcement department and that one of these depart-
~ments is responsible for maintaining the central registry. Before enacting a child protection
. code, the tribe should determine which agency is the primary agency for reporting and registry

purposes. The resulting policy shouid be clearly explained to the appropriate agencies and the

community.~v It should also be clearly set out in this code.

Qh‘aptg r2.9 Invggtiggtion and Removal

This chapter sets forth requirements for mvestlgatxon and removal, including mvesuga-
tion, authority to remove, grounds for emergency removal and power to remove.

The BIA child. protection team gmdelmes set forth the following requirements concern-
ing mvestlgatlon :

Timg[ram_e; for Invg;ﬂ'ggtion: All child abuse and neglect (CA/N) investigations
referred to the BIA shall be initiated within 24 hours of referral. All investigations
shall be jointly referred to the Division of Law Enforcement and the Division of
Social Services. Primary responsibility will be assigned to one of the offices with
the concurrence of the Superintendent. If BIA Social Services staff are not avail-
able, IHS Sacial Services staff may be asked to investigate or assist with the inves-
tigation of a CA/N referral with the concurrence of the THS Service Unit Director.
The attached CPT Intake form will be completed on all referrals by Bureau per-
~sonnel (see BIA guidelines). Prior to initiating a joint investigation, the assigned
Bureau Law Enforcement Officer (LEQ) and Social Service Worker (SSW) shall
coordinate with each other, and request from-the other, any additional mformatzon
that may be available,

W:thm 72 hours of initiating an mvestzgatwn, the mvest:gatmg LEQ or SSW should
review their fmdmgs with the other Division and /or the Child Protection Team.

hapter 2-10 Notice of Removal

This chapter establishes requirements for notice of removal to the children’s court and

. the parents, guardian, or custodian.

Chapter 2-11 Restrictions on Placement of Children

This chapter establishes i—estrictions'l:)n the placement of children. In particular, it
provides that "a child alleged to be neglected or abused: shall not be detained in a jail or other
facility intended or used for the incarceration of adults charged with criminal offenses or for
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“the detention of children alleged to be juvenile offenders." This provision is necessary to
comply with the requirements of the Juvenile Justice and Delinquency Prevention Act.

The Juvenile Justice and Delinquency Prevention Act of 1974 as amended (P.L. 96-509)
provided that (1) juvenile status offenders and non-offenders are not to be placed in secure
detention facilities; (2) suspected or adjudicated juvenile delinquents are not to be detained or
confined in facilities. allowing regular contact with incarcerated adults; and (3) that no juvenile
is to be detained or confined in any jail or lock-up for aduits by 1985 except in low popula-
tion density areas or ‘where appropriate facilities are unavailable. Many tribal juvenile justice
systems have had difficuity meeting the requirements of this Act.

The specific provisions of the Juvenile Justice Delinquency. Prevention Act are as follows:
Section 223(a) (12)(A) providing that juveniles who are stan}s‘offenders, or nonoffenders
such as dependent or neglected children "shall not be placed in secure detention facilities

or secure correctional facilities";

Section 223( é)( 13) providing that juveniles suspected or judged to be delinguent accord-
ing to Section 223(a)(12)(A) "shall not be detained or confined in any institution in

which they have regular contact with adult persons incarcerated because they have been

convicted of a crime or are awaiting trial on criminal charges”; and

Section 223(a)( 14) providing that within five years of the Juvenile Justice Amendments of
1980 becoming law, that "no juvenile shall be detained or confined in any jail or lockup
for adults, except that the Administrator shall promulgate regulations which (A) recognize
the special needs of areas characterized by low population density with respect to the
detention of juveniles; and (B) shall permit the temporary detention in such adult

facilities of juveniles accused of serious crimes against persons, subject to the provisions

of paragraph (13), where no egcisting acceptable alternative placement is available.”

Chapter 2-12 Filing Child/Family Protection Petition

"This chapter establishes authorization, time limitations and contents for child/family
protection petitions.

Chapter 2-13 Initial Hearing

This chapter sets out the procedures foi' the initial hearing, including hearing date, pur-
pose, advise of rights, nature of hearmg, possible outcomes of initial hearing, notice of initial
hearing and unresolved issues.

Chapter 2-14 Notification of Rights

This chapter establishes certain rights of which parties must be notified in all hearings
under this code.
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Chapter 2-15 Thirty (30) Day Hearing

- This chapter establishes purpose and hearing procedures for a hearing within thirty (30)
days of the initial hearing to reassess whether continuing court intervention is necessary to

_protect th'e well-being of the child.

Chapter 2-16 Formal Trial on the Issues

This chapter establishes the procedures for the formal trial on the issues, including time
limitation, admissibility, closed hearing, advise of rights, child witnesses, burden of proof, out-
come of hearing, return to home, grounds for continuing removal from the home, court order
for continuing removal, return of child to parent, out of home placement and written order.

Section 2-16E allows the court to establish special procedures for child witnesses such as
testimony videotaped depositions or closed circuit television. These procedureés have been sug-
gested in order to protect the child from further trauma as a result of the courtroom process.
This goal, however, must be balanced with the right of the accused to full due process under
the Indian Civil Rights Act. "If the court decides to utilize any of these special procedures, it is
recommended that the court set out in the record the individual circumstances of the case which
require the use of these special procedures Moreover, the court should take a close look at the
U.S. Supreme Court’s 1988 decision in Coy v. lowa, 56 U.S.L.W. 4931,

Chapter 2-17 Notice of Formal Trial on the Issues
This chapter establishes procedures for notice of the formal trial on the 1ssues, including

summons, attachments to summons, personal service, mail service, notice to extended family,
service of summons, publication and contempt warning.

Chapter 2-18 Default Judgment

This chapter establishes procedures for default, judgments, mcludmg when appropriate,
notice determination, and wrltten order.

Chapter 2-19 Six gg; Month Review

This chapter sets forth the requirement for a review every six (6) months and procedures
for the hearing.

Chapter 2-20 Social Services Report
This chapter sets out the requirement of a social study or studies and the contents of the

study.. The social study shouid be prepared before all review hearings, including initial hearing,
thirty (30) day hearing, formal trial on the issues, and sixty (60) day review hearings.
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Chapter 2-21 Placement Preferences

This chapter requxres that the child shall be placed in the least restnctlve setting and es-
tablishes a listing of preferences. These preferences are provided only as a guide for the court.
“The court is not strictly bound to follow them if a strict followmg of the preferences would be

‘ inappropriate.

Chapter 2-22 Emancipation

This chapter provides that a child over the age of sixteen (16) may be granted eman-
cipation status if the court finds that the child is capable of functioning as an independent and
responsible member of the community.

Chapter 2.23 Authorization of Medical Treatment

This chapter establishes procedures for medical treatment authonzanon if the parent is
unavaxlable or the child’s life is endangered.

Chapter 2-24 Foster Home Licensing Procedures

_ This chapter establishes foster home licensing procedures, including inspection and
licensing, foster home requirements, the foster family and the foster child.

Under the placement priorities established in the Indiar Child Welfare Act, 25 US.C.
1915(b)(ii), a state court must place an Indian child in a tribally-licensed foster home if no ex-
tended family placement can be found. As long as the state court judge made the placement,
the county would be obliged to pay the foster care stipend. .

The specific ICWA provision is as follows:

(b) Any child accepted for foster care or preadoptive placement shall be placed in
the least restrictive setting which most approximates a family and in which his spe-
cial needs, if any, may be met. "The child shall also be placed within reasonable
. proximity to his or her home, taking into account any special needs of the child. In
an r_care or preadoptive placement. a preference shall be given, in_the absence
of good cause to the contrarv to a placement with - (i) a member of the Indian
child’s extended family; a _foster home licensed, approved, or specified b
Indian child’s tribe;... . ‘
(Underlining added)

Since the county would be relieving the financial burden caused by the child, such an
arrangement would benefit the foster parent. More importantly, it would strengthen tribal
sovereignty because the tribe, rather than the state, would dictate where its own children were
placed. A

Since the authority of the tribe to adopt these licensing standards is grounded upon its
own inherent sovereignty and not upon a grant of authority from the state, the tribe’s licensing
standards would _not have to conform to state standards. The tribe could develop independent
standards which reflected tribal concerns and values. The primary concerns of the state and the
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.tribe will both revolve around the needs of the child but the tribe will be able to define for it-

self how those concerns should be met.

v The Indian‘ Child Welfare Act provides that tribes and states can enter into mutual
agreements with respect to the care and custody of Indian children and jurisdiction over child
custody proceedings (see 25 U.S.C. 1919). Development of tribal foster care guidelines could

. serve as a firm foundation for a:more comprehensive tribal/state agreement.

The important aspects are that licensing Indian foster care homes will ease the burden of
child placements, will strengthen tribal sovereignty and, most importantly, wxll not cost tribes a
sxgmfxcant amount of money to implement,

Chapter 2-25 Guardianship

This chapter sets out guardianship procedures for both children and incompetents, in-
cluding general guidelines, types of guardianship, guardianship of property, permanent guar-
dianship, temporary guardianship, management of property, and incompetent persons.

The concept of permanent guardianship (section 2-25D) should be particularly noted as
an alternative to termination of parental rights and adoption. Permanent guardianship is being
tried by 4 number of tribes throughout the country. It provides permanent custody of a child
to someone other than the birth parents, although there is no termination of the birth parents’
parental rights. ‘

The terms of the permanent guardianship should be spelled out in a formal contract
signed in court. The contract specifies what responsibilities the guardians will undertake and

those that the parent(s) will retain. Responsibility for physically caring for the child becomes

that of the permanent guardian. Assignment of other responsibilities will vary case by case and

state by state. The child, however, legally remains the child of its birth parents.

How easily a permanent guardianship contract ¢an be terminated is not clear. Section
2 25D deals with the issue of termination as follows: "There shall be a presumption of con-
tinued permanent guardianship in order to provide stability for the child. Permanent guardian-

~ship shall only be terminated based upon the unsuitability of the permanent guardian(s) rather
~ than the competency or suitability of the parent(s)."

The tribe may also decide to establish guardianship preferences (see sections 2-218B and

» 2 271 of this code, and section 1915 of the Indian Child Welfare Act.)

Chapter 2-26 Termination of Parental Rights

This chapter establishes procedures for termination of parental rights, including purpose,
grounds for involuntary termination, prefiling requirements, who may file termination petition,
relinquishment of parental rights, contents of termination petition, notice, pretermination report,
hearing procedures, burden of proof, findings of fact and conclusions of law, result of termina-
tion order, child’s continued rights to benefits, custody after termination order, and future
review hearings.

When legal custody is allowed to someone other than the parent, the parent still has some
rights including the right of visitation, the right to consent to adoption, and the duty to support.
However, termination of parental rights automatically cancels all legal ties between the parent
and child.
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The court'is not“concemed with the-acts of the child but, rather, with the acts or failure
to act by the parent. Becaus¢ of this and the severe consequences of termination, the court
must insure that all legal rights of the parents are protected. The court cannot allow itself to be

,;:nverly persuaded by the desire to "rescue" every child or "punish" every parent simply because it

is the judge’s personal opinion that the parents are less than desirable.. The court must balance
the best interests of the child with the legal and cultural rights of a parent to the care and cus-
tody of the child.

These proceedings should not be confused with adoption proceedings. Termination of
parental rights must be completed prior to adoption, but the adoption itself must be a separate
proceeding or separate portion of the hearing.

The legal concept of termination of parental rights may come into conflict with tribal
customs and traditions. Consequently, it may be necessary for an individual tribe to modify or
even totally eliminate this chapter.

The Indian Child Welfare Act established strict procedures with regard to state court
termination: of parentai rights proceedings as follows:

§1912(f) Parental rights termination orders; evidence; determination of damage
to child

No termination of parental rights may be ordered in such proceeding in the ab-
sence of a determination, supported by evidence beyond a reasonable doubt, in-
cluding testimony of qualified expert witnesses, that the continued custody of the
child by the parent or Indian custodian is likely to result in serious emotional or
physical damage to the child. :

§1913. Parental rights, voluntary termmatlon -~ Consent; record; ce:tlflcahon
~ matters; invalid consents

(a) Where any parent or Indian custodian voluntarily consents to a foster care
placement or to termination of parental rights, such consent shall not be valid un-
less executed in writing and recorded before a judge of a court of competent
jurisdiction and accompanied by the presiding judge’s certificate that the terms
and consequences of the consent were fully explained in detail and were fully un- -

~ derstood by the parent or Indian custodian. The court shall aiso certify that either
the parent or Indian custodian fully understood the explanation in English or that
it was interpreted into a language that the parent or Indian custodian understood.
Any consent given prior to, or within ten days after, birth of the Indian child shall
not be valid....

Yoluntary termination of parental rights or adoptive placement; ;wnthdrawal of
consent; return of custody.

{c) In any voluntary proceeding for termination of parental rights to, or adop-
tive placement of, an Indian child, the consent of the parent may be withdrawn
for any reason at any time prior to the entry of a final decree of termination or
adoption, as the case may be, and the child shall be returned to the parent.
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Although this code includes many of the ICWA procedures, we did not include all of the
procedures beause it is assumed that a tribal court would generaily be more protective of the
parents’ rights and tribal customs and traditions. A specific tribe, however, may choose to in-
corporate more. of the ICWA protections (such . as proof beyond a reasonable doubt and
withdrawal of consent procedures) into this chapter.

Chapter 2-27 Adoptions

This chapter establishes adoption procedures, including open adoptions, consent to adop-
tion, execution. of consent to adopt, who may file adoption petition, contents of adoption peti-
tion, notice, homestudies, thhdrawal of consents, adoption préference, hearing procedures, and
adoptxon decree.

Adoption is a social and legal process creatmg new relatxonshxps while the legal relanon—
ship between the child and the biological parents is severed. ' Society’s policy is that adoption
should be a. positive process which makes family iife possible for the child whose parents cannot
or choose not to rear him. A child needs a sense of permanency, especially after the child’s

parents have had their parental rights terminated. A policy expressing commitment to serve all

children for successful adoptions including those of older children, minority children, hand-
icapped (physical, emotional and mental) children and children who need to be with siblings
should be the basis of all adoptions.

A positive attitude toward addressing all the needs of all adopted children has been
developed in the Mode!l State Adoption Act and Model State Adoption Procedures. The Model
State Adoption. Act and Model State Adoption Procedures were drafted, pursuant to the Child

- Abuse Prevention and Treatment and Adoption Reform Act of 1978, P.L. 95-266. This Model

Act and Procedures recognize Tribes and the Indian Child Welfare Act. A tribe may wish to
look at this Model Act when adding a tribal adoption section to their children’s code.

The concept of open adoption set forth in section 2-27A is being used for a high per-
centage of Indian children being placed in adoptive homes. In an open adoption, a child is
legally placed in an adoptive home, but the adoptive agreement through which the child is
relinquished includes a provision that the birth family has-the right to retain contact with the
child. - The type and extent of contact is often spelled out. . It may be limited to an exchange of
letters or it may provide for periodic, or even more ongoing, visitation.

Indian families are generally more comfortable in consenting to adoption if they can be
assured: that they may maintain contact with the child. This is helpful in situations where ex-
tended family members don’t want to lose a child bnt are, at the same time, unable to parent
the child themselves.

" A serious problem is being encountered with some open adoptions, however. The adop-
tion laws of most states do not provide a means for enforcing the contact terms of an open

. adopuon Even though a contact agreement may be signed, if the adoptive family changes its

mind, in many states there is no legal means to make the family keep its agreement except pos-
sibly contempt of court for violation of court order.

Section 2-171 establishes general adoption procedures, but a tribe should carefully ex-

amine these references to determine if they correspond with the tribe’s customs and traditions.
(Also, refer to section 2-21B of this code and section 1915 of the Indian Child Welfare Act.)
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Chapter 2.28 Modification, Revocation or Extension of Court Order

'_Ihis chapter establishes procedures for modification, revocation or extemsion of court
orders. ‘ ' :

Chapter 2-29 Child/Family Protection Records

This section sets forth provisions with regard to children’s court records, law enforce-
ment records, and social services records. The primary objective of this chapter is to ensure
confidentiality of all children’s court, law enforcement and social services records concerning
child/family protection proceedings. The free access given to the child; the child’s parent,
guardian or custodian; and the child’s counsel is necessary to ensure that the parent, guardian or
custodian can prepare an adequate defense, correct false information, and prepare alternative
recommendations. Access to these records is limited to those children’s court, law enforcement,
and social services personnel who are “directly involved in the handling of the case." (The tribe
may also decide to include provisions concerning the destruction of some child abuse and
neglect records when the child reaches the age of eighteen (18).years old.)

Chapter 2-30 Children’s Court Appeals

~ This chapter sets out procedures for children’s court appeals, including who can appeal,
time limit for appeal, record, stay of appeal, and conduct of proceedings.
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TRIBAL JUVENILE JUSTICE CODE

This tribal juvenile justice code” was developed by Jerry Gardner and
Joseph Myers of the National Indian Justice Center, James Bell of the Youth Law
Center in San Francisco, California, and others. It was developed for the Bureau
of Indian Affairs in order to comply with the requirements of the Indian Alcohol
and Substance Abuse Prevention and Treatment Act of 1986.

This juvenile justice code covers juvenile delinquency proceedings '
(referred to in the code as "juvenile offenses" or "juvenile offender" proceedings)
and a narrow range of status offenses (referred to in the code as "family in need
of services" proceedings). It does not cover child abuse and neglect, guardianship
and adoption proceedings. A tribal child/family protection code which covers
these proceedings has also been developed by the Center.

This tribal juvenile justice code was developed in July 1987, It has under-
gone an extensive review and comment process since that time. This final version
of the tribal juvenile justice code reflects modifications to the code as of March
1989 as a result of the review and comment process.

This juvenile justice code should be read in conjunction with the commen-
tary which follows the code. Any tribe considering the adoption of this code
should carefuily review the code and the accompanying commentary to determine
the extent to which the code meets the needs of their individual community and
then make any necessary changes to the code before enacting it. (Note that the
tribal juvenile justice code is available on floppy disks or w& can make the
modifications for you on the Center’s word processor. Check with us concerning
the cost of these services.) :

Please contact us if you have any questions concerning the tribal juvenile
justice code or the tribal child/family protection code.
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TRIBAL JUVENILE JUSTICE CODE

1-1 SHORT TITLE, PURPOSE AND DEFINITIONS

1-1 Al

Short Title

Title 1 (Chapters 1-1 through 1-21) shall be entitled "The Juvenile Justice Code" {code).

11 B.

Purpose

The Juvenile Justice Code shall be liberally interpreted and construed to fulfill the fol-
lowing expressed purposes:

L.

11 C.

To preserve and retain the unity of the family whenever possible and to provide
for the care, protection, and wholesome mental and physical development of
children coming within the provisions of this code;

To recognize that alcohol and substance abuse is a disease which is both prevent-
able and treatable;

To remove from children committing juvenile offenses, the legal consequences of
criminal behavior and to substitute therefore a program of supervision, care, and
rehabilitation consistent with the protection of the Community;

To achieve the purposes of this code in a family environment whenever possible,
separating the child from the child’s parents only when necessary for the child’s
welfare or in the interests of public safety;

To separate clearly in the judicial and other processes affecting children under
this code the "juvenile offender” and the "family in need of services," and to
provide appropriate and distinct dispositional options for treatment and
rehabilitation of these children and families;

" To provide bjudicial and other procedures through which the provisions of this

code are executed and enforced and in which the parties are assured a fair hear-
ing and their civil and other legal rights recognized and enforced;

To provide a continuum of services for children and their families from preven-
tion to residential treatment, with emphasis whenever possible on prevention,
early intervention and community-based alternatives; and;

To provide a forum where an Indian child charged to be "delinquent" or a "status
offender”" in other jurisdictions may be referred for adjudication and/or disposi-
tion.

Definitions

As used in this code:

@

"Adjudicatory Hearing™ A proceeding in the juvenile court to determine
whether a child has committed a specific "juvenile offense" or is a "child whose
family is in need of services" as set forth in a petition.

"Adult™ An individual who is eighteen (18) years of age or older (see the defini-
tion of "transfer to tribal court").
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/"Alcohel or Substance Abuse Emergency Shelter or Halfway House An ap-

. propriately licensed ‘and supervised emergency shelter or halfway house for the
care and treatment of juveniles with regard to alcohol and/or substance abuse
‘problems.

»Child"; An individual who is less than eighteen (18) years old (see the definition

‘of "transfer to tribal court").

"Consent Decree™ A court order which suspends a "juvenile offender" or "family
in need of services" proceeding prior to adjudication and continues the child or
the family under supervision under terms and conditions negotiated with the
juvenile counselor and agreed to by all parties.

FCounsel™ An advocate or attorney.
"Court” or "Juvenile Court” The Juvenile Court of the _ Tribe.
"Curriculum Change": Includes but is not necessarily limited to: (a) a change in a

fchi'ld’s instructor, if available; (b) a change in the scheduling of a child’s classes,
if available; (¢) reassignmeént of a child into another class section, if available; (d)

a change in the content of a child’s course of instruction, if available; and (e) a
change in the child’s school, if available. (See the definition of "family in need
.of services".)

X "Custodian™ A person, other than a parent or guardian, to whom legal custody of

the child has been given.

"Detention™ Exercising authority over a child by physicaily placing them in any
juvenile facility designated by the court and restricting the child’s movement in
that facility.

"Dispositional Hearing” A proceeding in the juvenile court to determine how to
resolve a case after it has been determined at the adjudicatory hearing that the
child has committed a specific "juvenile offense(s)" or is a child whose "family is
in need of services", '

"Domicile™ A person’s permanent home, legal home or main residence. The
domicile of a child is generally that of the custodial parent or guardian.
Domicile includes the intent to establish a permanent home or where the parent
or guardian consider to be their permanent home. Domicile for purposes of
jurisdiction is established at the time of the alleged acts.

"Emergency Foster Home" Placement with a family whose home has been
licensed to accept emergency placements of children at any hour of the day or
night.

"Family in Need‘f Services” Means:

(a) a family whose child, while subject to compulsory school attendance, is
habitually and without justification absent from school; or

(b) a family wherein there is allegedly a breakdown in the parent-child
relationship based on the refusal of the parents, guardian, or custodian to
permit a child to live with them or based on the child's refusal to live

2
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with his parents, guardian or custodian; and
(c) in either of the foregoing situations:

(N the conduct complained of presents a clear and substantial danger
to the child’s life or health and the intervention of the juvenile
court is essential to provide the treatment, rehabilitation or serv-

. ices needed by the child or his family; or

) the child or his family are in need of treatment, rehabilitation or
services not presently being received and the intervention of the
Juvenxle court is essential to provide this treatment rehabilitation
or services,

(See¢ chapters 1-16 through 1-19 of this code for specific "family
in need of services" procedures).

"Foster Home" Placement with a family whose-home has been licensed to accept
placement of children under the age of eighteen (18).

"Guardian™ A person assigned by a court of law, other than a parent, having
the duty and authority to provide care, shelter, and control of a child.

"Group Home" A residential detention facility which is licensed to care for
children under the age of eighteen (18).

"He/His™ The use of he/his means he or she, his or her, and singular includes
plural.

"Interim Care™ The status of temporary physical control of a child whose family
is "in need of services" (see the definition of "family in need of services").

"Juvenile Counselor” The juvenile counselor or the juvenile probation officer or
any other appropriately titled person who performs the duties and responsibilities
set forth in section 1-6B of this code.

"Juvenile Facility™ Any juvenile facility (other than a school) that cares for
juveniles or restricts their movement, including secure juvenile detention
facilities, alcohol or substance abuse emergency shelter or halfway houses, foster
homes, emergency foster homes, group homes, and shelter homes (see individual
definitions). .

"Juvenile Offender A child who commits a "juvenile offense" prior to the
child’s eighteenth (18th) birthday.

*Juvenile Offense™ A criminal violation of the Law and Order Code of the
Tribe which is committed by a person who is under the age of
eighteen (18) at the time the offense was committed.

"Juvenile Presenter”. The juvenile presenter or juvenile presenting officer or
juvenile petitioner or any other person who performs the duties and respon-
sibilities set forth in section 1-6C of this code.
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"Juvenile Shelter Care Facility™ Any juvenile' facility other than a secure
juvenile detention facility (see the definitions of "juvenile facility" and "secure
juvenile detention facility").

"Parent": Includes a natural or adoptive parent, but does not include persons
whose parental rights have been legally terminated, nor does it include the unwed
father whose paternity has not been acknowledged or established.

"Probation™ "~ A legal status created by court order whereby a "juvenile offender”

is permitted to remain in his home under prescribed conditions and under the
supervision of a person designated by the court. A "juvenile offender" on proba-
tion is subject to return to court for further proceedings in the event of his
failure to comply with any of the prescribed conditions of probation. '

"Protective Supervision™ A legal status created by court order under which a
"juvenile offender” is permitted to remain in his home or is piaced with a relative
or other suitable individual and supervision and assistance is provided by the
court, a health or social services agency or some other agency designated by the
court. :

"Restitution™ Financial or other reimbursement by the child to the victim, and
is limited to easily ascertainable damages for injury to or loss of property, actual
expenses incurred for medical, psychiatric and psychological treatment for injury
to persons, and lost wages resuiting from injury, which are a direct and
proximate result of the delinquent act. Restitution does not include reimburse-
ment for damages for mental anguish, pain and suffering, or other intangible
losses. ‘ :

"Secure Juvenile Detention Facility” A facility which (a) contains locked cells

or rooms which are separated by sight and sound from any adult inmates; (b)
restricts the movement of those placed in the locked cells or rooms, and (c)
complies with the other requirements of the Juvenile Justice and Delinquency
Prevention Act, 42 U.S.C, 5601 et. seq.

"Shelter Home™ A residential facility which is licensed to care for children un-
der the age of eighteen (18) in an unrestricted setting.

"Transfer to Tribal Court™ Transferring a child from the jurisdiction of the
juvenile court to the jurisdiction of the tribal court according to chapter 1-3 of
this code which results in the termination of the juvenile court’s jurisdiction over
that offense.

*Tribal Council® The tribal council of the Tribe.

*Tribal Court™ The adult court for the Tribe.

1-2 JURISDICTION OF THE JUVENILE COURT

There is hereby established for the Tribe of the Reser-
vation a court to be known as the Juvenile Court. The juvenile court has ex-
clusive original jurisdiction over all proceedings established in this code in which an Indian
child residing in or domiciled on the reservation is:

4
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A, Juvenile Offender

Alleged tc be a "juvenile offender" as defined in section 1-1C of this code, unless the
juvenile court transfers jurisdiction to the tribal court according to chapter 1-3 of this
code; or

B. Family In Need of Services

Alleged to be a child whose family is "in need of servxces" as defmed in section i-1C of
this code.

TRANSFER TO TRIBAL COURT

Al Transfer Petition

An officer of the court may file a petition requesting the juvenile court to transfer the
child to the jurisdiction of the adult tribal court if the child is sixteen (16) years of age
or older and is alleged to have committed an act which would have been cons1dered a
serious crime if committed by an adult.

B.  Transfer Hearing

The juvenile court shall conduci a hearing to determine whether jurisdiction of the child

should be transferred to tribal court. The transfer hearing shall be held within ten (10)

days of receipt of the petition by the court. Written notice of the time, place and pur-
pose of the hearing is to be given to the child and the child’s parent, guardian, or cus-
todian at least three (3) days before the hearing. At the commencement of the hearing,
the court shall notify the child and the child’s parent, guardian or custodian of their
rights under chapter 1-7 of this code.

C. Deciding Factors in Transfer Hearing

The following factors shall be considered when determining whether to transfer jurisdic-
tion of the child to tribal court:

1. the nature and seriousness of the offense with which the child is charged;

2, the nature and condition of the child, as evidenced by his age, mental and physi-
cal condition; and

3. the past record of offenses.
D. Standard of Proof in Transfer Hearing

The juvenile court may transfer jurisdiction of the child to tribal court only if the court
finds clear and convincing evidence that both of the following circumstances exist:

1. there are no reasonable prospects for rehabilitating the child through resources
available to the juvenile court; and
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2. the offense(s) allégedly committed by the child evidence avpattern of conduct

o R with constitutes a substantial danger to the public.

it

» .”1-3 E. Pre-Hearing Report in Transfer Proceedings

At least three (3) days prior to the transfer hearing, the petitioner shall prepare a pre-
hearing report for the juvenile court and make copies of that report available to the

“ichild and the child’s advocate, parent, guardian or custodian. The pre-hearing report
shall address the issues described in sections 1-3C and 1-3D above.

1-3 F. Written Transfer Order

A child may be transferred to tribal court only if the juvenile court issues a written or-
der after the conclusion ¢f the transfer hearing which contains specific findings and
reasons for the transfer in accordance with sections 1-3C and 1-3D above. This written
order terminates the jurisdiction of the juvenile court over the child with respect to the
juvenile offense(s) alleged in the petition. No child shall be prosecuted in the tribal
court for a criminal offense unless the case has been transferred to tribal court as
provided in this chapter.

1-4 JUVEKILE COURT PROCEDURE
14 A. Non-Criminal Proceedings

No adjudication upon the status of any child in the jurisdiction of the juvenile court
shall be deemed criminal or be deemed a conviction of a ¢rime unless the juvenile court
transfers jurisdiction to the tribal court according to chapter 1-3 of this code.

14 B. Use in Other Proceedings |

The adjudication, disposition, and evidence presented before the juvenile court shall be
inadmissible as evidence against the child in any proceeding in another court, including
the tribal court. ‘

14 C. Rules of Procedure

The procedures in the juvenile court shall be governed by the rules of procedure for the
tribal court which are not in conflict with this code.

1-5 RELATIONS WITH OTHER AGENCIES
1-5 A Cooperation and Grants

The juvenile court is authorized to cooperate fully with any federal, state, tribal, public
or private agency in order to participate in any diversion, rehabilitation or training

-, .program(s) and to receive grants-in-aid to carry out the purposes of this code. This
authority is subject to the approval of the tribal council if it involves an expenditure of
tribal funds.




SRR,

Ricki sy

AR

1-5

15

1-5

1-6
1-6

Tribal Juvenile Justice Code

B. Social Services

‘The juvenile court shall utilize such ‘social services as may be furnished by any tribal,

federal, or state agency provided that it is economically administered without unneces-

sary duplication and expense; -

C. Contracts

The juvenile court may negotiate contracts with tribal, federal or state agencies and/or
departments on behalf of the tribal council for the care and placement of children whose
status is adjudicated by the juvenile court subject to the approval of the tribal council
before  the expenditure of tribal funds; '

D.  Transfers fi'om Other Courts

The juvenile court may accept or decline transfers from other states or tribal courts in-
volving alleged delinquent children or alleged sta,tus offenders for the purposes of ad-

judication and/or disposition.

JUVENILE COURT PERSONNEL
A Juvenilé Court Judge
1. Appointment

The juvenile court judge(s)'shall be appointed or elected in the same manner as
the tribal court judge(s). : »

2. Qualifications

The general qualifications for juvenile court judge(s) shall be the same as the
qualifications for tribal court judge(s). In addition, juvenile court judges shall
have significant prior training and/or experience in juvenile matters.

3. Powers and Duties

In carrying out the duties and powers specifically enumerated under this juvenile
justice code, judges of the juvenile court shall have the same duties and powers
as judge of the tribal court, including, but not limited to, the contempt power,
the power to issue arrest or custody warrants, the power to issue subpoenas, and
the power to issue search warrants.

4, . Disqualification or Disability

The rules on disqualification or disabxhty of a juvenile court judge shali be the
same as those rules that govern trxbal court Judges
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Juvenile Counselor/Juvenile Probation Officer

' Appointment

The court shall appoint juvenile counselor(s) or juvenile probation officer(s) to
carry out the duties and responsibilities set forth in this code. The chief judge
of the tribal court shall certify annually to the tribal council the number of
qualified juvenile counselor(s) or juvenile probation officer(s) needed to carry
out the purpose of this code. The person(s) carrying out the duties and respon-

‘sibilities set forth in this section may be labeled "juvenile counselors” or "juvenile

probation officers" or any other title which the court finds appropriate so long
as they perform the duties and responsibilities set forth in this section.

Qualifications

The juVenile counselor must have an educational backgrouhd and/or prior ex-
perience in the field of delivering social services to youth,

Resotirce Development

The Juvemle court counselor shall identify and develop resources on the reserva-
tion, in conjunction with the juvenile court and the tribal council, to enhance
each tribal child’s potential as a viable member of the tribal community.

Duties:

(a) Make investigations as provided in this code or as directed by the court;

(b) Make reports to the court as provided in this code or as directed by the
‘ juvenile court;

» (c) Conduct informal adjustmentsj

(d) Provide counseling services;

(e) Perform such other duties in connection with the care, custody or
transportation of children as the court may require.

Prohibited Duties

The juvenile counselor shall not be employed as or be required to perform the
dutles of a prosecutor, juvenile presenter or law enforcement off icial.

Juvenile Presenter
Appointment

The court shall appoint juvenile presenter(s) to carry out the duties and respon-
sibilities set forth in this code. The chief judge of the tribal court shall certify
annually to the tribal council the number of qualified juvenile presenter(s)
needed to carry out the purpose of this code. The person(s) carrying out the
duties and responsibilities set forth in this section may be labeled "juvenile
presenters” or "juvenile presenting officers" or "juvenile petitioners" or any other

8
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title which ‘the court finds appropriate so long as they perform the duties and -

responsxbxlxtxes set forth in this section.

§

2. Quallf lcatlons

' The qualifications of the Juvemle presenter(s) shall be the same as the qualifica-
tions for the official who acts as prosecutor for the tribal court.

3. Duties:
(a) Fiie petitions with the court as provided in this‘code;
(b) Rebresent the tribe in all proceedings under this code; and
(c) Perform such other duties as the court may Qrder.
D. Additional Court Personnel o
The court may set qualifications and appoint additionai juvenile courtvpersonnel such as

guardians ad litem,  court appointed special advocates (CASAs), juvenile -advocates,
and/or referees whenever the court decides that it is appropriate to do so.

RIGHTS OF PARTIES IN JUVENILE P}? OCEEDIN GS
A.  Privilege Against Self—lncnmmatlon

A child alleged to be a "juvenile offender” or a child whose family is "in need of serv-
ices" shall from the time of being taken into custody be accorded and advised of the
privilege against self-incrimination and from. the time the child is taken into custody
shall not be questioned except to- determine identity, to determine the name(s) of the
child’s parent or legal custodian, or to conduct medical assessment or treatment for al-
cohol or substance abuse under section 1-13C of this code when the child’s health and
well-being are in serious jeopardy. :

B. Admissibility of Evidence

In a proceeding on a petition alleging that a child is a "juvenile offender” or a child
whose family is "in need of services"

1. an out-of-court statement that would be inadmissible in a criminal matter in
tribal court shall not be received in evidence;

2. evidence illegally seized or obtained shall not be received in evidence to establish
the allegations of a petition;

3. unless advised by counsel, the statements of a child made while in custody to a ‘

juvenile counselor, including statements made during a preliminary inquiry, in-
formal adjustment or predispositional study, shall not be used against the child in
determining the truth of allegations of the pefition;

4, a valid out-of-court admission or confession by the child is insufficient to sup-
port a finding that the child committed the acts alleged in the petition unless it is
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corroborated by other evidence;

5. . - neither the fact tnat the child has at any time been a party. to a "family in need -
" of services" proceeding nor any information obtained during the pendency of

such proceedxngs shall be received into evidence.
C. Fingerprinting and Photographs

A child in custody shall not be fingerprinted nor photographed for criminal identifica-
tion purposes except by order of the juvenile court. If an order of the juvenile court is
given, the fingerprints or photographs shall be used only as specified by the court.

D. Right to Retain Counsel

In "Juvemle offender and "family in need of supervnsmn" cases, the child and his
parent, guardian or custodian shall be advised by the court and/or its representative that
the child may be represented by counsel at all stages of the proceedings. If counsel is
not retained for the child, or if it does not appear that counsel will be retained, the
court in its discretion may appoint counsel for the -child. ,

E.  Explanation of Rights

At his first appearance before the juvenile court, and at each subsequent appearance
before the court, the child alleged to be a "juvenile offender” or a child whose family is
"in need of services" and the child’s parent, guardian or custodian shall be informed by
the court of the following: '

1. the allegations against him;
2. the right to an advocate or attorney at his own expense;
3. the ‘right to testify or remain silent and that any statement made by him may be

used against him;
4. . the right to cross-examine witnesses;

5. the right to subpoena witnesses on his own behalf and to introduce evidence on
his own behalf; and

6. “the possible consequences if the allegations in the petition are found to be true.

JUVENILE OF FENDER--TAKING INTO CUSTODY
A.  Taking A Child Into Custody |

A law enforcement officer may take a child into custody when:

1. the child commits a "juvenile offense" in the presence of the officer; or

2. the officer has a reasonable suspicion to believe a "juvenile offense” has been
committed by the child being detained; or
AN
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an appropriate custody order or warrant has been issued by the court authonzmg

the taking of a particular child.

Provision of Rights

At the time the child is taken into custody as an alleged "juvenile offender,"” the arrest-
ing officer shall give the following warning:

1.

2.

3.

4.
C.

the child has a right to remain silent;
anything the child says can be used against the child in court;

the child has a i'ight to the presence of his parent, guafdian, or custodian and/or
counsel during questioning, and;

the child has a right to an advocate or attorney at his own expense.

Release or Delivery from Custody

A law enforcement officer taking a child into custody shall give the warnings listed in
section 1-8B to any child he takes into custody prior to questioning and then shall do
one of the following:

1.

D.

release the child to the child’s parent, guardian or custodian and issue verbal
counsel or warning as may be appropriate; or

release the child to a relative or other responsible adult tribai member if fhe
child’s parent, guardian or custodian consents to the release. (If the child is ten
(10) years of age or older, the child and his parent, guardxan or custodlan must

" both consent to the release); or

deliver the child to the juvenile counselor, or to.a juvenile facility as designated
by -the court, or to a medical facility if the child is believed to need prompt
medical treatment, or is under the influence of alcohol or other chemical sub-
stances. '

Review by Juvenile Counselor or Juvenile Facility

The juvenile counselor or juvenile official at the juvenile facility (as designated by the
court) shall, immediately upon delivery. of the child for custody, review the need for
continued custody and shall release the child to his parent, guardian or custodian in or-
der to appear at the hearing on a date to be set by the court, unless:

1.

2.

the act is serious enough to warrant continued detention and;

there is probable cause to believe the child has committed the offense(s) alleged;
and ,

there is reasonable cause to believe the child will run away so that he will be un-

available for further proceedings; or

there is reasonable cause to believe that the child will commit a serious act caus-
ing damage to person or property.

11
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E. Notification of Family

If a child is taken into custody and not released to his parent, guardian or custodian, the

person taking the child into custody shall immediately attempt to notify the child’s
parent, guardian or custodian. All reasonable efforts shall be made to advise the parent,
guardian or custodian of the reason for taking the child into custody and the place of
continued custody. Such reasonable efforts shall include telephone and personal contacts
at the home or place of employment or other locations where the person is known to
frequent. If notification cannot be provided to the child’s parent, guardian or custodian,
the notice shall be given to a member of the extended family of the parent, guardian or
custedian and to the child’s extended family.

F. Criteria for Selecting Juvenile Facility

If the juvenile counselor or juvenile official at the juvenile facility (as designated by the
court) determines that there is a need for continued custody of the child in accordance

. with section 1-8D of this code, then the following criteria shall be used to determine the

appropriate juvenile facility for the child:

1. A child may be detained in a Secure Juvenile Detention Facility (as defined in
section 1-1C of- this code) as designated by the court only if one or more of the
~ following conditions are met:

(a) the child is a fugitive from another jurisdiction wanted for a felony of -
fense; or

(b) the child is charged with murder, sexual assault, or a crime of violence
with a deadly weapon or which has resulted in a serious bodily injury; or

(c) the child is uncontrollable and has committed a serious physical assault on
the arresting officer or on other security personnel while resisting arrest
or detention; or

(d) the child is charged with committing one of the following acts which
would be an offense if the child were an adult: vehxcular homicide, ab-
duction, rape, arson, burglary or robbery or

(e) the child is already detained or on conditioned release for another
"juvenile offense,"

) the child has a demonstrable recent record of willful failures to appear at
juvenile court proceedings; or

(g) the child has made a serious escape attempt; or
(h) the child requests in writing that he be given protection by being con-

fined in a secure confinement area and there is a present and immediate
threat of serious physical injury to the child.

C 2. A child may be housed in a Juvenile Shelter Care Facility (as defined in section

1-1C of this code) as designated the the court only if one of the following con-
ditions exist;

(a) one‘of the conditions described in section 1-8F(1) above exists; or
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(b) the child is unwilling to return home or to the home of an extended

family member; or

(c) the child’s parent, guardian, custodian, or an extended family member is
unavailable, unwilling, or unable to permit the child to return to his
home;

(d) there is an evident and immediate physical danger to the child in return-
ing home, and all extended family members are unavailable, unwilling, or
unable to accept responsibility for temporary care and custody of the
child. '

A child may be referred to an Alcohol or Substance Abuse Emergency Shelter

or Halfway House (as defined in section 1-1C of this code) if it is determined
that there is a need for continued custody of the child in accordance with section
1-8D of this code and (1) the child has been arrested or detained for a "juvenile
offense" relating to aicohol or substance abuse, (2) there is space available in an
alcohol or substance abuse emergency sheiter or halfway house designated by the
court; and (3) the child is not deemed to be a danger to himself or others.

JUVENILE OFFENDER--DETENTION HEARING

Requirement of Detention Hearing

.Where a child who has been taken into custody is not released, a detention hearing shall

be convened by the court within forty-eight (48) hours, inclusive of holidays and
weekends, of the child’s initial detention under chapter 1-8 of this code.

BI

Purpose of Detention Hearing

The purpose of the detention hearing is to determine:

1

2.
C.

whether probable cause exists to believe the child committed the alleged "juvenile
offense"; and

whether continued detention is necessary pending further proceedings.

Notice of Detention Hearing

Notice of the detention hearing shall be given to the child and the child’s parent, guar-
dian or custodian and thé c¢hild’s counsel as soon as the time for the detention hearing
has been set. The notice shall contain: '

1.

2.

the name of the court;
the title of the proceedings;
a brief statement of the "juvenile offense" the child is alleged to have committed;

and ;
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4. the date, time_, and place of the detention hearing.'

1-9

1-9

1-10

D.  Detention Hearing Procedure - »

Detention hearings shall be conducted by the juvenile court separate from ‘other proceed-
ings. At the commencement of the detention hearing, the court shall notify the child and
the child’s parent, guardian or custodian of their rights under chapter -7 of this code.
The general public shall be excluded from the proceedings. Only the parties, their coun-
sel, witnesses, and other persons requested by the parties or the court shall be admitted.

E. Standards to be Considered at Detention Hearing

The court shall consider the ev1dence at the detention hearing as it pertams to the deten-
tion criteria set forth in sections 1-8D and 1-8F of this code.

F. Finding at Detention Hearing
The court shall issue a written finding stating the reasons for release or continued deten-
tion of the child. If the court determines that there is a need for continued detention,

the court shall specify where the child is to be placed until the adjudicatory hearing,.

G.  Rehearing the Detention Matter

If the child is not released at the detention hearing, and a parent, guardian, or custodian

or a relative was not notified of the hearing and did not appear or waive appearance at
the hearing the court shall rehear the detention matter without unnecessary delay upon
the filing of a motion for rehearing and a declaration stating the relevant facts.

JUVENILE OFFENDER--INITIATION OF PROCEEDINGS

1-10 A.  Investigation by the Juvenile Counselor

The juvenile counselor shall make an investigation within twenty-four (24) hours of the
detention hearing or the release of the child to his parént, guardian or custodian, to
determine whether the interests of the child and the public require that further action be
taken. Upon the basis of his investigation, the juvenile counselor shall;

1. recommend that no further action be taken; or

2. suggest to the child and the child’s parent, guardian or custodian that they appear
for an informal adjustment conference under sections 1-10B and 1-10C of this
code; or

3. request the juvenile presenter t¢ begin transfer to adult tribal court proceedings

“under chapter 1-3 of this code; or

4, recommend that the juvenile presenter file a petition under section 1-10D of this
code.  The petition shall be filed within forty-eight (48) hours if the child is in
custody. If the child has been previously released to his parent, guardian, cus-
‘todian, relative or responsible adult, the petition shall be filed within ten (10)
days. ’
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Informal Adjustment

During the course of the preliminary invéstigation to determine what further ac-
tion shall be taken, the juvenile counselor shall confer with the child and the
child’s parent, guardian or custodian for the purpose of effecting adjustments or

, agreements that make the fllmg of the petition unnecessary.

The juvenile counselor shall consider the following factors in determining

‘whether to proceed informally or to file a petition:

(a) nature and seriousness of the offense;

(b) previous number of contacts with the police, juvenile counselor or the

court;
(©) age and maturity of the child;
(d) atfitude of the child regardi‘ng the offense;
(e) willingness of the child to participate in a voluntary program, and;
(f) - participation and input from the child’s parent, guardian or custodian.
Informal Conference |

After conducting 2 preliminary investigation, the juvenile counselor shall hold an
informal conference with the child and the child’s parent, guardian or custodian
to discuss alternative courses of action in the particular case.

The juvenile counselor shall inform the child, the child’s parent, guardian or cus-
todian of their basic rights under chapter 1-7 of this code. Statements made by
the child at the informal conference shall not be used.against the child in deter-
mining the truth of the allegations in the petmon

At the informal conference, upon the basis of the information obtained during
the preliminary investigation, tiae juvenile counselor may enter into a written
agreement with the child and the child’s parent, guardian or custodian specifying
particular conditions to be observed during an informal adjustment period, not to
exceed six (6) months. The child and the child’s parent, guardian or custodian
shall enter into the agreement with the knowledge that consent is voluntary and
that they may terminate the adjustment process at any time and petition the
court for a hearing in the case.

The child shall be permitted to be represented by counsel at the informal con-
ference.

If the child does not desire to participate voluntarily in a diversion program, the
juvenile counselor shall reczinmend that the juvenile presenter file a petition un-
der section 1-10D of this code.

Upon the successful completion of the informal adjustment agreement, the case
shall be closed and no further action taken in the case.

If the child fails to successfully complete the terms of his informal adjustment
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= agreement the juvenile counselor may recommend that a petition be filed in the
case under section 1-10D of this code.

1-10 D.  Filing and Content of Petition

Formal "juvenile offender" proceedings shall be instituted by a petition filed by the
juvenile presenter on behalf of the tribe and in the interests of the child. The petition
shall be entitled, "In the matter of , a child" and shall set forth with
specxfxcxty' '

1. the name, birthdate, re:udence, and tribal affiliation of the child;
2.~ the names and resxdences of the child’s parent, guardian or custodxan;

3. a citation to the specific section(s) of this code which give the court jurisdiction
over the proceedings; ‘

4. a citation to the criminal statute or other law or ordinance which the child is al-
leged to have violated;

5. "'a plain and concise statement of facts upon which the allegations are based, in-
cluding the date, time and location at which the alleged acts occurred; and

6. whether the child is in custody and, if so, the place of detention and time he was
-~ taken into custody.

1-10 E. Issuance of Summons

After a "juvenile offender" petition has been filed, the court shall direct the issuance of

" summons to:

the child;

the child’s parent, guardian or custodxan

the child’s counsel;

appropriate medical and/or alcohol rehabxhtation experts, and;
any other person the court deems necessary for the proceedings.

bl e

1-10 F. Content of the Summons

1-10

The summons shall contain the name of the court, the title of the proceedings, and the
date, time, and place of the hearing. The summons shall also advise the parties of their
applicable rights under chapter 1-7 of this code. A copy of the petition shall be at-
tached to the summons.

G. Service of the Summons
The summons shall be served upon the parties at least five (5) days prior to the hearing.

The summons shall be delivered personally by a law enforcement official or appointee of
the court. If the summons cannot be delivered personally, the court may deliver it by

“registered mail. If the summons cannot be delivered by registered mail, it may be by

publication. A party, other than the child, may waive service of summons by written
stipulation or by voluntary appearance at the hearing.
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‘111 JUVENILE OFFENDER--CONSENT DECREE

1-11 A.  Availability of Consent Decree

At any time after the filing of a "juvenile offender" petition, and before the entry of a
judgment, the court may, on motion of the juvenile presenter or that of counsel for the
child, suspend the proceedings and continue the child under supervision in his own
home under terms and conditions negotiated with the juvenile counselor and agreed to
by all the parties affected. The court’s order continuing the child under supervision un-
der this section shall be known as a "consent decree."

1-11 B. Objection to Consent Décree

If the child objects to a consent decree, the court shall proceed to findings, adjudication

" and disposition of the case. If the child does not object, but an objection is made by the

juvenile presenter after consultation with the juvenile counselor, the court shall, after

.considering the objections and the reasons given, proceed to deterinine whether it is ap-

propriate to enter a consent decree and may, in its discretion, enter the consent decree.

1-11 C. Duration of Consent Decree

- A consent decree shall remain in force for six (6) months unless the child is discharged

sooner by the juvenile counselor. Prior to the expiration of the six (6) months period,
and upon the application of the juvenile counselor or any other agency supervising the
child under a consent decree, the court may extend the decree for an additional six (6)
months in the absence of objection to extension by the child. If the child objects to the
extension the court shail hold a hearing and make a determination on the issue of exten-
sion. .

1-11 D. Failure to Fulfill Terms and Conditions

If, either prior to a discharge by the juvenile counselor or expiration of the consent
decree, the child fails to fulfill the terms of the decree, the juvenile presenter may file a
petition to revoke the consent decree. Proceedings on the petition shall be conducted
according to chapter 1-14 of this code. If the child is found to have violated the terms
of the consent decree, the court may:

1. extend the period of the consent decree; or

2, make any other disposition which would have been
appropriate in the original proceeding.

1-11 E. New Juvenile Offense Complaint

If, either prior to discharge or expiration of the consent decree, a new "juvenile of-
fender" complaint is filed against the child and the juvenile counselor has conducted a
preliminary inquiry and authorized the filing of a petition upon a finding that informal
adjustment is not in the best interest of the child and public, the juvenile presenter may:

1. file a petition to revoke the consent decree in accordance with the section 1-11D
. of this code; or

2. file a petition on the basis of the new complaint which has been filed against the
child. '
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1-11 F. Dismissal of Petition

A child who is discharged by or who completes a period under supervision without
reinstatement of the original "juvenile offense” petition shall not again be proceeded -
against in any court for the same offense alleged in the petition or an offense based
upon the same conduct, and the original petition shall be dismissed with prejudice.
Nothing in this section precludes a civil suit against the child for damages arising from
this conduct.

112 JUVENILE OFFENDER--ADJUDICATION PROCEEDINGS
1-12 A, Purpose and Conduct of Adjudicatory Hearing

Hearings on "juvenile offender" petitions shall be conducted by the juvenile court
separate from other proceedings. The court shall conduct the adjudicatory hearing for
the sole purpose of determining whether the child has committed a "juvenile offense"
At the adjudicatory hearing, the child and the child’s parent, guardian or custodian shall
have the applicable rights listed in chapter 1-7 of this code. The general public shall be
excluded from the proceedings. Only the parties, their counsel, witnesses, and other
persons requested by the parties shall be admitted.

1-12 B. Time Limitations on Adjudicatory Hearings

If the child remains in custody, the adjudicatory hearing shall be held within ten (10)
days of receipt of the "juvenile offender" petition by the juvenile court. If the child is
released from custody or was not taken into custody, then the adjudicatory hearing shall
be held within thirty (30)-days of receipt of the "juvenile offender" petition by the
“juvenile court.

1-12 C. . Notice of Hearing
Notice of the adjudicatory hearing shall be given to the child and the child’s parent,
guardian or custodian, the child’s counsel and ary other person the court deems neces-
sary for the hearing at least five (5) days prior to the hearing in accordance with sec-
tions 1-10F and 1-10G of this code. :

1-12 D. - Denial of Allegations

If the allegations in the "juvenile offender" petition are denied, the juvenile court shall
set a date, in accordance with section 1-12B above, to hear evidence on the petition.

112 E.  Admission of Allegations

If the child admits the allegatibns of the petition, the juvenile court shall consider a dis-
position only after a finding that:

1. the child fully understands his rights under chapter 1-7 of this code, and fully
understands the consequences of his admission;

2. the child voluntarily, intelligently, and knowingly admits all facts necessary to
constitute a basis for juvenile court action; and
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3. the child has not, in his statements on the allegations, set forth facts, whxch if
found to be true, would be a defense to the alleganons

1-12 F. "Juvenile Offender” Finding After Admission

-If the court finds that the child has validly admitted the allegations contained in the
petition, the court shall make and record its finding and schedule a disposition hearing
in accordance with chapter 1-14 of this code. Additionally, the court shall specify in
writing whether-the child is to be continued in an out of the home placement pending
the disposition hearmg

1- 12 G. "Juvenile Offender" Finding After Hearing

If the court finds on the basis of proof beyond a reasonable doubt that the allegations
contained in the petition are true, the court shall make and record its finding and
schedule a disposition hearing in accordance with chapter 1-14 of this code. Addition-
ally, the court shall specify in writing whether the child is to be continued in an out of
home placement pendmg the dlsposmon hearing.

\

1-12 H. Dismissal of Petition

If the court finds that the allegations on the "juvenile offender" petition have not been
established beyond a reasonable doubt it shall dismiss the petition and order the child
released from any detention imposed in connection with the proceeding.

1-13 JUVENILE OFFENDER -- PREDISPOSITION
STUDIES: REPORTS AND EXAMINATIONS

1-13 A, Predisposition Study and Report
The court shall direct the juvenile counselor to prepare a written predisposition study

and report for the court concerning the child, the child’s family, environment, and any
other matter relevant to need for treatment or other appropriate dxsposmon of the case

when:
1. the child has been adjudicated as a "juvenile offender"; or
2. a notice of intent to admit the allegations of the petition has been filed.

1-13 B. Contents of Predisposition Study and Report

The report shall contain a specific plan for the child, aimed at resolving the problems
presented in the petition. The report shall contain a detailed explanation showing the
recessity for the proposed plan of disposition and the benefits to the child under the
proposed plan. Preference shall be given to the dispositional alternatives which are least
réstrictive of the child’s freedom and are consistent with the interests of the community.

1-13 C. Medical Assessment and Treatment for Alcohol or Substance Abuse
The juvenile court may order a medical assessment of a child arrested or detained for a

"juvenile offense" relating to or involving alcohol or substance abuse to determine the
mental or physical state of the child so that appropriate steps can be taken to protect the
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child’s health and well-being.

1-13 D. Pre-Adjudication Examination of Emotionally or Developmentally
Disabled Child

Where there are indications that the child may be emotionally disturbed or developmen-
tally disabled, the court, on a motion by the juvenile presenter or that of counsel for the
‘child, may order the child to be tested by a qualified psychiatrist, psychologist, or
licensed psychometrician prior to a hearing on the merits of thé petition. An examina-
tion made prior to the hearing, or as a part of the predisposition study and report, shall
be conducted on an outpatient basis unless the court finds that placement in a hospital or
other appropriate facility is necessary.

1-13 E. Pre-Disposition Examinations

. The court may order an examination of a child adjudicated as a "juvenile offender" by a
 physician, psychiatrist or psychologist. The court may also, following the adjudicatory
hearing, order the examination by a physician, psychiatrist or psychologist of a parent or
custodian who gives his consent and whose ability to care for or supervise a child is an
issue before the court at the dispositional hearing.

1-13 F. = Transfer for Diagnosis

The court may order that a child adjudicated as a "juvenile offender” be transferred to
an appropriate facility for a period of not more than sixty (60) days for purposes of
diagnosis with direction that the court be given a writtén report at 'the end of that
period indicating the disposition which appears most suitable.

1-13 G, Submission of Reports

Evaluations, assessments, dispositional reports and other material to be considered by the
court in a juvenile hearing shall be submitted to the court and to the parties no later
than three (3) days before the scheduled hearing date. A declaration including reasons
why a report has not been completed shall be filed with the court no later than three (3)
days before the scheduled hearing date if the report will not be submitted before the
deadline. The court may in its discretion dismiss a petition if the necessary reports,
evaluations or other material have not been submitted in a timely manner.

1-14 JUVENILE OFFENDER--BISPOSITION PROCEEDINGS
1-14 A, Purpose and Condqct of Disposition Hearing

Disposition hearings shall be conducted by the juvenile court separate from other
proceedings. The court shali conduct the disposition hearing to determine how to resoive
a case after it has been determined at the adjudicatory hearing that the child has com-
mitted a specific "juvenile offense." The court shall make and record its dispositienal or-
der in accordance with sections 1-14E and 1-15 of this code. At the disposition hearing,
the child and the child’s parent, guardian or custodian shall have the applicable rights
listed in chapter 1-7 of this code. The public shall be excluded from the proceedings.
Only the parties, their counsel, witnesses, and persons requested by the parties shall be
admitted,
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1-14 B. Time Limitations on DlSpOSlthl’l Hearings

If the child remains in custody, the disposition hearing shalil be held within ten (10) days
after the adjudicatory hearing. If the child is released from custody or was not taken

" into custody, then the disposition hearmg 'shall be held within twenty (20) days after the
adjudicatory hearing.

1-14 C. Notice of Disposition Hearing

Notice of the disposition hearing shall be given to the child and the child’s parent,
guardian or custodian, the child’s counsel and any other person the court deems neces-
sary for the hearing at least five (5) days prior to the hearing in accordance with sec-
tions 1-10F and 1-10G of this code.

1-14 D. Evidence and Reports

In the disposition hearing, the court may consider all relevant and material evidence

. determining the questions presented, including oral and written reports, and may rely on
such evidence to the extent of its probative value even though not otherwise competent.
The court shall consider any predisposition report, physician’s report or social study it
may have ordered and afford the child, the child’s parent, guardian or custodian and the
child’s counsel an opportunity to controvert the factual contents and conclusions of the
report(s). - The court shall also consider the alternative predisposition report or recom-
mendations prepared by the child or the child’s counsel, if any.

1-14 E.  Disposition Alternatives

If a child is found by the court to be a "juvenile offender," the court may make and
record any of the following orders of disposition for the child’s supervision, care and
rehabilitation: :

1. permit the child to remain with his parent, guardlan or custodlan subject to such
conditions and limitations as the court may prescribe;

2. place the child in the legal custody of a relative or other suitable person, subject
to such conditions and limitations as the court may prescribe;
! 3. order the child to pay restitution (as defined in section 1-1C of this code);
4. place the child under protective supervision (as defined in section 1-1C of this

code) under such conditions and limitations as the court may prescribe;

5. place the child on probation (as defined in section 1-1C of this code) under such
conditions and limitations as the court may prescribe; or

6. place the child in a juvenile facility designated by the court, including alcohol or
substance abuse emergency shelter or halfway house, emergency foster home,
foster. home, group home, shelter home, or secure juvenile detention facility (see
section 1-1C of this code for individual definitions),

X iy i TRt AN
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- JUVENILE OFFENDER -- REVIEW
MODIFICATION, REVOCATION, EXTENSION OR
TERMINATION OF DISPOSITIONAL ORDERS

1-‘15 A, B Mandatory Review of Disposition Order

Dlsposmonal orders are to be rewewed at the court’s discretion at least once every six
(6) months.

1-15 B. Modification, Revocation, or Extension of Disposition Order

The court may hold a hearing to modify, revoke, or extend a disposition order at any
time upon the motion of; ‘

the child;

the child’s parent, guardian or custodian;-

the child’s counsel;

the juvenile counselor;

the juvenile presenter;

the institution, agency or person vested with the legal custody of the child or
responsibility for protective supervision; or

AR ol

~7. . the court on its own motion.

1-15 C. Hearing to Modify, Revoke or Extend Disposition Order

A hearing to modify, revoke dr extend the disposition order shall be conducted accord-

ing to sections 1-14A, 1-14C, 1-14D and 1-14E of this code.

1-15 D. - Automatic Termination of Disposition Order -

1-16

When the child reaches eighteen (18) years of age, all disposition orders shall automati-
cally terminate, unless the original disposition order was made within one (1) year of the
child’s eighteenth (18th) birthday or after the child had reached eighteen (18) years of
age, in which case the disposition order may not continue for more than one (1) year.
The records coricerning the child shall be destroyed according to section 1-20C of this
code.

FAMILY IN NEED OF SERVICES -- INTERIM CARE

1-16 A. - Limitation on Taking Into Custody

No child whose family is the subject of a proceeding alleging that the family is "in need
of services" (as defined in section {-1C of this code) may be taken into custody unless
such taking into custody is in accordance with provision for "interim care" (as defined in
section 1-1C-of this code) set forth in sections 1-16A through 1-16J of this code.

1-16 B. Interim Care Without Court Order

A child may be taken into interim care by a law enforcement officer without order of
the court only when:

L. the officer has reasonable grounds to believe that the child is in circumstances
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which constitute a substantial 'danger to the child’s physiéal saféty; or

2. an agency legally charged with the supervision of the child has notified a law en-
- forcement agency that the child has run away from a placement ordered by the
court under chapter 1-19 of this code.

1-16 C. Procedure for Interim Care

‘A law enforcement official taking a child into custody under the interim care provisions
of this code shall immediately:

1. inform thé child of the reasons for the éustody;

2. _contact the juvenile counselor who shall designate placement of the child in an
appropriate juvenile shelter care facility as designated by the court;

3. take the child to the placement specified by the juvenile counselor, or in the
event of the unavailability of a juvenile counselor, to an appropriate juvenile
shelter care facility as designated by the court; and,

4. inform the child’s family in accordance with section 1-16D of this code.
116 D.  Notification of Family

The law enforcement officer or the juvenile counselor shall immediately notify the
child’s parent, guardian or custodian of the child’s whereabouts, the reasons for taking
the child into custody, and the name and telephone number of the juvenile counselor
who has been contacted. Efforts to notify the child’s parent, guardian or custodian shall
include telephone and personal contacts at the home or place of employment or other
locations where the person is known to frequent with regularity. If notification cannot
be provided to the child’s parent, guardian or custodian, the notice shall be given to a
member of the extended family of the parent, guardxan or custodian and to the child’s
extended family.

1-16 E. Time Limitation on Interim Care

Under no circumstances shall any child taken into interim care under section 1-16B of
this code be held involuntarily for more than forty-eight (48) hours.

1-16 F.. Restrictions on Placement

A child taken into interim care shall not bé placed in a jail or other facility intended or
used for the incarceration of adults charged or convicted of criminal offenses. If a child
taken into interim care is placed in a facility used for the detention of "juvenile of-
fenders" or alleged "juvenile offenders," he must be detained in a room separate from the
"juvenile offenders" or alleged "juvenile offenders."

1-16 G. Restriction on Transportation

A child taken into interimn care shall not be placed or transported in any police or other
vehicle which at the same time contains an adult under arrest, uniess this section cannot
be complied with due to circumstances in which any delay in transporting the child to
an appropriate juvenile shelter care facility would be likely to result in substantial
danger to the child’s physical safety. Said circumstances shall be described in writing to
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the supervisor of the driver of the vehicle within forty-eight (48) hours after any
transportation of a child with an adult under arrest. ’

1-16 H.  Voluntary Services

The juvenile counSelor shall offer and encourage the child and the child’s family, guar-
dian or custodian to volunta;ily accept social services.

1-16 L. Voluntary Return Home

If a child has been taken into interim care under the provisions of section 1-16B of this

~ code and the child’s parent, guardian or custodian agree to the child’s return home, the

child shall be returned home as soon as practicable by the chxld’s parent, guardlan or
custodian or as arranged by the juvenile counselor.

1-16 J. Shelter and Family Services Needs Assessment

117

If the child refuses to return home and if no other living arrangements agreeable to the
child and to the child’s parent, guardian or custodian can be made, a juvenile counselor
shall offer the child shelter in an appropriate juvenile shelter care facility as designated
by the court which is located as close as possible to the residence of the child’s parent,
guardian or custodian. The juvenile counselor also shail refer the child and his family to
an appropriate social services agency for a family services needs assessment.

* FAMILY IN NEED OF SERVICES -- INITIATION -
OF PROCEEDINGS

1-17 A." Who May Submit Requests

Requests stating that a family is "in need of services" may be submitted by the child; the
child’s parent, guardian or custodian; an appropriate social services agency; and/or the
juvenile counselor. A request stating that a child is habitually and without justification
absent from. school may also be submitted by an authorized representative of a local
school board or govermng authonty of a-private school but only if the request is accom-
panied by a declaration in which the authorized representative swears that the school has
complied with each of the steps set forth in section 1-17G of this code.

1-17 B. Referral of Requests to Juvenile Counselor

Requests stating that a family is "in need of services" shall be referred to the juvenile
counselor, who shall assist either a child or a child’s parent, guardian or custodian in ob~-
taining appropriate and available services as well as assisting in any subsequent filing of
a petition alleging that the family is "in need of services".

1-17 C. Withdrawal of Request

A request stating that a family is "in need of services" may be withdrawn by the party
submitting the request at any time prior to the adjudication of any petition filed in the
proceedings.
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1-17 D. Authorization to File Petition

A betition alleging that a family is "in need of services" shall not be filed unless the
juvenile presenter has determined and endorsed upon the petmon that the filing of the
petition is in the best interest of the child and his family.

1-17 E. Petition--Re’i;uired Signatures

A petition alleging that a family is "in need of services" shall be signed by both the
juvenile presenter and the party submitting the request as authorized in section 1-17A of
this code.

1-17 F. Petition--Form and Contents

A petition alleging that a family is "in need of services" shall be entitled, "In the Matter
of the Family of ....., a child,” and shall set forth with specificity:

1. the name, birthdate and residence address of the child and whether the child is
the complainant or respondent in the proceedings;

2. the name and residence address of the parents, guardian or custodian of the child
and whether the parents, guardian or custodian are the complainant or respondent
in the proceedings;

3. that the family is a "family in need of services" as defined in section I-1C of this
code; '
4, that the petitioner has exhausted or the respondent has refused appropriate and

available services as evidenced by a report which shall be prepared and submitted
by the juvenile counselor at the same time the petition. is filed, or, in the case of
petition based upon a child’s alleged habitual and unjustifiable absence from

- school, that a declaration as required under section 1-17A of this code has been
filed by a school official; and

5. the court intervention is necessary to secure services which are accessible to the
court; and
6. the additional required allegations set forth in either section 1-17G or section

- 1-17H of this code.
1-17 G. Petition--Additional Required Allegations for School Absence

In addition to the allegations required under section 1-17F of this code, a petition aileg-
ing that a child is habitually and witheout justification absent from school shall also al-
lege the following:

1. that the school and a child’s parent, guardian or custodian have held a meeting ot
‘ the child’s parent, guardian or custodian has refused to attend a meeting to dis-
cuss the child’s habitual and unjustified absence from school;

2. that the school has provided an opportunity for counseling to determine whether
a curriculum change (as defined in section 1-1C of this code) would resolve the
child’s problem and if the local school board or governing authority of a private
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school provides an alternative education program, that the child has been
provided with an opportunity to enroll in the alternative education program,;

that the school has conducted a review of the child’s educational status which
may include medical, psychological and/or educational testing of the child in ac-
cordance with the school regulations to determine whether learning problems may
be a cause of the child’s absence from school and, if so, what steps have been
taken to overcome the learning problems;

that the social "wo‘rker, or other appropriate official of the child’s school has con-
ducted an investigation to determine whether social problems may be a cause of
the child’s absence from school and, if so, that appropriate action has been taken;
and

that the school has sought assistance from appropriate agencies and resources

available to the local school board or private school, or has referred the matter to
a local social services agency for the purpose of utilizing and coordinating such
agencies and resources.

Petition--Additional Required Allegations for Breakdown In
The Parent-Child Relationship

In addition to the allegations required under section 1-17F of this code, a petition alleg-
ing that there is a breakdown in the parent-child relationship shall also allege that the
filing of the petition was preceded by complying with each of the following that are
apphcable and appropriate: o,

1.

1-17 L.

the child and his famnly have partlclpated in counseling or exther the child or his
family has refused to participate in family counseling;

the child has been placed in the home of a relative, if available, or the child has
refused placement in the home of a relative;

the child has sought assistance at an appropriate juvenile shelter care facility for
runaways or the child has refused assistance from such a facility; and

the child has been placed in a foster home or the child has refused placement in
a foster home. '

Summons in a Family in Need of Services Proceeding

After a petition alleging that a family is "in need of services" has been filed, summonses
shall be issued directed to the child, the child’s parent, guardian or custodian, their
counsel and to such other persons as the court considers proper or necessary parties.

- The content and service of the summons shall be in accordance with sections 1-10F and
1-10G of this code.

1-18
1-18 A.

FAMILY IN NEED OF SERVICES -- CONSENT DECREE

Availability of Consent Decree

At any time after the filing of a petition alleging that a family is "in need of services,"

26

.




Tribal Juvenile Jitstice Code

and before the entry of a judgment, the court may, on motion of the juvenile presenter
or that of the child, his parents, guardian or custodian, or their counsel, suspend the
proceedings and continue the family under supervision under terms and conditions nego-
tiated with juvenile counselor and agreed to by all the parties affected. The court’s or-
der continuing the family under supervision under this section shall be known as a
“consent decree."

1-18 B.  Objection to Consent Decree

If the child or his bafénts, guardian or custodian object to a consent decree, the court
shall proceed to findings, adjudication and disposition of the case.

1-18 C. Court Determination of Appropriateness

If the child or his parents, guardian or custodian do not object, the court shall proceed
to determine whether it is appropriate to enter a consent decree and may, in its discre-
tion, enter the consent decree.

1-18 D.  Duration of Consent Decree

A consent decree shall remain in force for: six months unless the family is discharged
sooner by the juvenile counselor. Prior to the expiration of the six months period, and
upon the application of the juvenile counselor or any other agency supervising . the
family under a consent decree, the court may extend the decree for an additional six
months in the absence of objection to extension by the child or his parents, guardian or
custodian. If the child or his parents, guardian or custodian object to the extension the
court shall hold a hearing and make a determination on the issue of extension.

1-18 E. Failure to Fulfili Terms and Conditions

If, either prior to discharge by the juvenile counselor or expiration of the consent
decree, the child or his parents, guardian or custodian fail to fuifill the express terms
and conditions of the consent decree, the petition undef which thé family was continued
under supervision may be reinstated in the discretion of the juvenile presenter in con-
sultation with the juvenile counselor. In this event, the proceeding on the petition shall
be continued to conclusion as if the consent decree had never been entered. ‘

1-18 F. Dismissal of Petition

After a family is discharged by the juvenile counselor or completes a period under su-
pervision without reinstatement of the petition alleging that the family is in need of
services, the petition shall be dismissed with prejudice.

1-19 FAMILY IN NEED OF SERVICES -- HEARINGS AND
DISPOSITION

1-19 A, Conduct of Hearings

"Family in need of services" hearings shall be conducted by the juvenile court separate
from other proceedings. At all hearings, the child and the child’s family, guardian or
custodian shall have the applicable rights listed in chapter 1-7 of this code. The general
public shall be excluded from the proceedings. Only the parties, their counsel, wit-
nesses, and other persons requested by the parties shall be admitted.
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' 1. 19 B. NOtice of Hearings

Notlce of all "family in need of services" hearings shall be given to the child, the child’s
parent, guardian or custodian, their counsel, and any other person the court deems
necessary for the hearing at‘least five (5) days prior to the hearmg in accordance with
sections 1-10F and 1-10G of this code.

1-19 C. Adjudicatory Hearing
The court, after hearing all of the evidence bearing on the allegations ”contained in the

petition, shall make and record its findings as to whether the family is a "family in need
of services." If the court finds on the basis of clear and convincing evidence that the

family is a "family in need of services," the court may proceed immediately or at-a-

postponed hearing to make disposition of the case. if the court does not find that the
family is a "family in need of services" it shall dismiss the petition.

1-19 D Predisposition Studies, Reports and Examinations

The court may order any appropriate predisposition study, report or examxnanon under
chapter 1-13 of this code.

1-19 E.  Disposition Hearing

In that part of the hearing on dispositional issues all relevant and material evidence help-
ful in determining the questions presented, including oral and written reports, may be
received by the court and may be relied upon to the extent of its probative value even
though not competent had it been offered during the part of the hearings on ad-
judicatory issues. The court shall consider any predisposition report, physician’s report
or social study it may have ordered and afford the child, the child’s parent, guardian or
_custodian and the child’s counsel an opportunity to controvert the factual contents and
conclusions of the report(s). The court shall also consider the alternative predisposition
report or recommendations prepared by the child or the child’s counsel if any.

1-19 F.  Disposition Alternatives

If the court finds that a family is a "family in need of services," the court may make and
record any of the following orders of disposition, giving due weight to the need to
preserve the unity of the family whenever possible:

I.- = permit the child to remain with his parents, guardian or custodian subject to
those conditions and limitations the court may prescribe, including the protective
supervision (as defined in sectxon 1-1C of this code) of the child by a local social
services agency;

2. referral of the child and his parents, guardian or custodian to an appropriate so-
cial services agency for participation in counseling or other treatment program as
ordered by the court;

3. transfer legal custody of the child to any of the following if the family is found
to be a "family in need of services" due to a breakdown in the parent-child
- relationship;
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(a) a relative or other individual who, after study by the juvenile counselor
or other agency designated by the court, is found by the court to be
qualified to receive and care for the child, or;

(b) an appropriate .agency for placement of the child in an appropriate
juvenile shelter care facility (as defined in section 1-1C of this code) for
a period not to exceed thirty (30) days;

with simultaneous directed referral of the family to a social services agency for
counseling and/or other social assistance. A child-may be placed under this sec-
tion for an additional period not to exceed ninety (90) days after a hearing to
determine the necessity of an additional placement.

1-19 G.  Restriction on Dispositional Placements

The child shall not be confined in an institution established for-the care and rehabilita-
tion of "juvenile offenders" unless a child whose family is found to be "in need of serv-
ices" is also found to be a "juvenile offender". Under no circumstances shall a child

~whose family is found to be "in need of services" be committed or transferred to a penal
institution or other facility used for the execution of sentences of persons convicted of
crimes. ' : :

1-19 H. Modification, Revocation or Extension of Disposition Order ”

The court may hold a hearing to modify, revoke or extend a disposition. order at any
time upon the motion of:

the child

the child’s parent, guardian, or custodian;

the child’s counsel;

the juvenile counselor;

the juvenile presenter;

the institution, agency or person vested with legal
custody of the child or responsibility for protective
supervision; or

7. the court on its own motion.
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1-19 L Termination of Disposition Order

Any disposition order concerning a "family in need of services" shall remain in force for
a perind not to exceed six (6) months. The disposition order concerning a child whose
family is found to be "in need of services” shall also automatically terminate when the
child reaches his eighteenth (18th) birthday or is legally emancipated by the court.

1-20 JUVENILE RECORDS
1-20 A. Juvenile Court Records
A record of all hearings under this code shall be made and preserved. All juvenile court

records shall be confidential and shall not be open to inspection to any but the follow-
ing:
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“the child;

the child's parent’ guardian or custodian;

the child’s counsel; - -

the juvenile court personnel directly involved in the

. handling of the case; or

5. any other person by order of the court, having a legiti-
‘ mate interest in the particular case or the work of the
court.
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120 B. , Law Enforcement Records

Law enforcement records and files concerning a child shall be kept separate from the
records and files of adults. All law enforcement records shail be confidential and shall
_not be open to inspection to any but the following:

1. the child; .

2. the child’s parent’ guardian or custodian;

3. the child’s counsel;

4, law enforcement personnel directly involved in the
handling of the case; ,

5. the juvenile court personnel directly involved in the
handling of the case; or

6. any other persen by order of the court, having a legiti-~
mate interest in the particular case or the work of the

court.
1-20 C. Destruction of Records

When a child who has been the subject of any juvenile court proceeding reaches his
eighteenth (18th) birthday, or the disposition order is terminated if the disposition order
extends beyond his eighteenth (18th) birthday, the court shall order the clerk of the
court to destroy both the law enforcement records and the juvenile court records. The
clerk of the court shall respond to all records inquiries as if no records had ever existed.

1-21 JUVENILE APPEALS
1-21 A, Who Can Appeal
Any party to a juvenile court hearing may appeal a final juven