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CHILDREN'S JUSTICE ACT (CJA) PROGRAM FOR NATIVE AMERICANS 
TRIBAL CODE REVISION RESOURCE PACKET 

This tribal code revision resource packet is designed to provide assistance for Native 

American CJA program grantees. The following are possible guidelines for use in revising tribal 

codes to improve the investigation and prosecution of child abuse and neglect cases in Indian country. 

The general guidelines are supplemented with a series of more detailed appendices. 

I. General Tribal Code Revision Guidelines 

A. DraCtlol Tribal Laws - A Manual (or Tribal Governments (Appeodlx A) 

Appendi.x A contains an extensive guide to the tribal code revision process in 

general. This manual provides very useful resource information which should be 

reviewed 'before undertaking the tribal code revision process. 

General Guidelines 

The end of Appendix A contains an article on the tribal code revision process 

entitled "Tribal Child Protection Codes- which sets forth a series of problems which 

tribes have experienced concerning tribal code revision and some general guidelines 

for the code revision process. A few additional guidelines are that (1) any tribal code 

revisions should reduce legalese as much as possible so that the community can 

understand the code and (2) multiple copies of the code should be made available to 

the community. 
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C. National Indian Law Library Tribal Code Project 

The final section of Appendix A contains information on the National Indian 

Law Ubrary Tribal Code Project. This project has developed and analyzed an 

extensive collection of tribal codes and serves as a vital resource for tribes who are 

considering developing or revising tribal codes. 

D. Tribal Cblld/Family Protection Code (Appendix B) 

This code (developed by NIJC) provides tribes with a guide when drafting or 

revising child protection codes. It includes both a model code and extensive 

commentary explaining the code and how to adapt the code to meet the needs of an 

individual tribe. The code covers civil child abuse and. neglect, child custody. foster 

care licensing, guardianship, termination of parental rights and adoption. 

E. Tribal Juvenile Justice Code (Appendix C) 

This code (developed by NIJC) provides tribes with a guide when drafting or 

revising juvenile justice codes. It includes both a model code and extensive 

commentary explaining the code and how to adapt the code to meet the needs of an 

. individual tribe. The code addresses juvenile delinquency proceedings and a .narrow 

range of status offenses. 

II. Children'. Bill of Rights 

The tribe should consider adopting a comprehensive children's bill of rights. An example of 

a tribal children's bill of rights from the Salt River Pima-Maricopa Indian Community is included in 

Appendix D. In addition, the tribe should consider adding a section to the code which provides a 

statement of traditional tribal child rearing practices and states that child sexual abuse was not a 

traditional practice and is not an acceptable community practice. 
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A. 

B. 

C. 

III. Criminal Prol'isions 

Jurisdiction Issues 

Child abuse and neglect cases often involve non-members and non-Indians. 

Although tribal courts do not have criminal jurisdiction over non-Indians (Oliphant 

II. Suquamish Indian Tribe), tribal court .. stilt maintain civil jurisdictiolll over noo-

Indians (see section IV below). The Duro case had placed the issue of tribal court 

criminal jurisdiction over non-members in doubt, but Congress has recently acted to 

permanently restore tribal court criminal jurisdiction over non-member Indians (see 

Appendix E). It is important that the tribal code assert the greatest possible criminal 

jurisdiction. This includes the assertion of criminal jurisdiction over non-member 

Indians. 

Exclusion Code 

Exclusion ordinances are necessary for the tribe to be able to exclude persons 

who commit child abuse acts, especial1y non-Indians who are not subject to the tribal 

court's cri!Dinal jurisdiction. Pages 71-72 of Appendix A contains guidance for 

developing exclusion codes. 

Concurrent Jurisdiction Ov.er Major Crimes 

The federal courts have criminal jurisdiction over 16 major crimes set forth 

in the Major Crimes Act (I8 U.S.C. 1153) when co~mitted by an Indian within Indian 

country. There are many instances in which the federal authorities fail to prosecute 

for various offenses, including child sexual abuse. Consequently, tribal courts have 

been forced to consider criminal prosecution in tribal court. Until recently, however, 

most tribal codes did not include these 16 major crimes. Tribes should including the 

16 major crimes within the tribal code so that jf someone is prosecuted in tribal court 

they will actually be prosecuted for the major crime and not just for the lesser 

included offense. In 1984, the BIA finally recognized the need for tribal codes to 
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D. 

F. 

G. 

H. 

include the 16 major crimes in tribal codes and decided to approve tribal codes which 

include the 16 major crimes (see Appendix F). 

SpeclClc Chlld Abuse and Neal~ct Statutory Provisions 

Tribal criminal code provisions should specifically define child abuse, 

especially child sexual abuse, and provide clear guidance for the court in criminal 

child abuse cases. Appendix G contains American Bar Association (ABA) guidelines 

concerning criminal child abuse provisions, including specific child sexual abuse 

definitions. 

Provisions for Victim Impact Statements 

The tribal code could contain specific provisions allowing for victim impact 

statements and appearances (see Appendix H for information on victim im~act 

statements). 

Incorporate Increased ICRA Sentenclnl Authority 

The Indian Civil Rights Act (ICRA) was amended in 1986 to increase tribal 

court sentencing authority from 6 months and $500. fine to one year imprisonment 

and a $5000. fine (see Appendix I). For the tribal court to use the increased 

sentencing authority, however, the tribal code must be amended to incorporate the 

increased sentencing authority. 

Provide Criminal Penalties for FaUure to Report Child Abuse 

The tribal code should include criminal penalties for failure to report 

suspected instances of child abuse and neglect. Appendix J contains a copy of the 

Indian Child Protection and Family Violence Prevention Act which' includes very 

specific criminal reporting law provisions - Section 404 (a)( I). 

Revise Statute of Limitations Provisions Cor Child Abuse 

The tribe should consider extending the statute of limitations for child abuse 

cases (see Appendix G). 
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IV. Civil Code ProvisloQs 

A. Specific Child Abuse and Nea1ect Civil SLlltutory Provisions 

The tribal code should include comprehensive and specific civil child abuse 

and neglect provisions. Appendix B contains a tribal child\family protection code 

which includes comprehensive civil child abuse and neglect provisions. The ABA 

recommendations in Appendix G contain additional possible guidance. 

B. Broad Civil Jurisdiction Provision 

The tribal code should include the broadest possible statement of tribal court 

civil jurisdiction in child abuse and neglect cases, including civil jurisdiction over 

non-Indians (see Chapter 2-2 of Appendix B for a possible example). 

C. Formalize Child Protection Team Role 

The tribal code should include provisions formalizing the role of the child 

protection team (see Chapter 2-7 of Appendix B for a possible example). 

D. Include Comprehensive Reportinl Law 

The tribal code should include a comprehensive reporting law (see Chapter 2-8 

of Appendix B for a possible example). 

E. Clear Responsibillty\Authority for Investigation and Removal 

The tribal code should include clear responsibility and authority for 

investigation and removal (see Chapter 2-9 of. Appendix B and the Indian Child 

Protection and Family Violence Act in Appendix J for possible guidance). 

V. Evidentiary Code Provisions 

The tribe should consider revising the tribal evidentiary code to include specific provisions 

protecting child victim witnesses such as the use of closed circuit testimony, videotaped depositions, 

and exceptions to the hearsay rule. Appendix K contains extensive child victim witness protection 

resource materials. Appendix L contains specific child victim witness protection code provisions. 
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To assist the member tribes, at their direction, in a 
manner which recognizes the traditions of those tribes 
in the development of tribal sovereignty, individual 
character, and courts which will provide fair, equitable, 
and uniform justice for all who fall within their juris­
diction. 

NICS assists member tribes in the development of their individual 
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PREFACE 

In recent years, American Indian tribes have begun to enact more 
and more laws to promote economic development, to protect their 
natural resources, and to provide for the safety and welfare of 
their members. As tribal legislative activity increases, tribal 
legislatures increasingly need access to the resources that will help 
them make the important decisions that will affect their future. 
The resources needed are the same ones that other legislatures rely 
on - research, experts, public testimony. 

Increased legislative activity also brings with it the need for 
improvement in the drafting and management of laws being enacted. 
State and federal legislatur.es have met this need in part by estab­
lishing offices of legislative counsel, staffed by attorneys who 
specialize in drafting legislation. While only the very largest 
tribal governments may need or be able to afford such in-house 
legislative counsel, all tribes can benefit from the availability of 
specialized legislative drafting services. 

From 1981 to the present, the Northwest Intertribal Court System 
(NICS) has provided specialized services in tribal legislative 
drafting (llcodewriting") to its member tr,ibes (cuts in federal fund­
ing curtailed these services during most of 1983 and 1984). While 
there have been good legislative drafting manuals available to NICS 
codewriters, they are usually oriented toward the state and federal 
governm~nt (See BIBLIOGRAPHY). Reed Dickerson's Legislative Draft­
..i!!.9., published in 1954 and probably still the best in the field, fails 
to even mention tribal governments. No drafting manual specifically 
for tribal governments has been published. 

In order to overcome this neglect, and to provide NICS staff and 
member tribes with a drafting manual that would address the unique 
issues affecting tribal governments in their legislative functions, 
NICS obtained funding from the Administration for Native Americans 
(ANA), Department of Health and Human Services (HHS), to develop this 
manual as one part of an overall Code Development Project. 

The manual makes no pretense at trying to cover all possible 
issues arising in Indian law that may affect tribal legislation. 
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Nor does it attempt to cover legislative drafting problems in the 
same detail as other manuals. What it does attempt is a synthesis 
of these broad areas to pr'ovide tribal codewriters with a starting 
point for further research. It also attempts to describe, in a 
general way, the legislative process of most Indian tribes and the 
codewriters role in that process. 

Because of NICS' committment in working towards developing 
among tribal members the necessary skills to effectively manage 
their own tribal legal systems, whether by improving procedures in 
tribal courts or by helping tribal councils enact new laws, this 
manual was not written primarily for the .law school-trained lawyer 
in mind. The primary audience is those tribal members who tribal 
governments would like to see develop as tribal codewriters. 

There is no reason to assume that Indian people who have effec­
tively taken control of their own court systems as judges, administra­
tors, prosecutors, lay advocates, and court clerks will not be able 
to be equally effective as tribal codewriters. Law-school trained 
lawyers are not the only ones who 'can learn legal research and 
writing skills. An ever-increasing reliance by law firms on trained­
paralegals demonstrates this. Whi.le this manual cannot by itself take 
an uninformed lay person and transform him or her into a skilled code­
writer, it can be of value to 'those who have the necessary background' 
and determination to bring about that transformation. The manual can 
can also assist tribal council members who have no desire to write 
laws, but who must review and act upon laws drafted for them by 
others. It;s hoped the manual will help them to be more critical of 
the work being done for them and to enable them make more informed and 
careful decisions. 

Lawyers with limited experience in writing legislation, or with 
little or no exposure to tribal governments and the field of Indian 
law, may also find helpful the manual's discussion of legislative 
drafting rules and tribal legislative procedures and process. 

While it is hoped that this manual can make a significant ~ontri­
bution to the development of tribal legislatures and the improvement 
of tribal laws, much more is needed. Unless tribes are able to gener-
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ate revenues by increased economic activity on their reservations, 
either directly thorugh their own businesses or indirectly by taxa­
tion, they will remain largely dependent on the federal government 
or outside sources to finance their legislative activity. A 1978 
study by the National American Indian Court Judges Association 
concluded that $348,000 annually over a five-year period would be 
needed, followed by $110~OOO annually in subsequent years in order 
to permit all interested tribes the opportunity to adequately 
revise and maintain their laws.* Until the federal government -
Congress, the Bureau of Indian Affairs, and other agencies -
recognises its obligation to provide the needed financial support 
for tribal legislatures, most Indian tribes will have to continue 
piecing together the necessary funding from whatever sources they 
can. 

E.G.M. 
January 1986 

NOTE: This manual will be used in training sessions for NICS member 
tribes. during 1986. From that experience, we hope to determine 
whether revisions in the manual will be needed. We welcomesugges­
tions from readers on how the manual can be improved. 

* Indian Courts and the Future, National American Indian Court 
Judges Association, pp. 156-161, USGPO, 1978. 
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I NTRODUCTI ON 

Purpose and Use of This Manual 
This manual is written as a practical guide to drafting laws for 

enactment by Indian tribal governments. While the primary intent is 
that of a step-by-step guide for the non-lawyer already familiar 
with tribal governments, it may also be useful for lawyers who have 
limited experience in Indian Law, in working with tribes, or drafting 
legislation. 

There are three distinct parts to the manual. 
Part I, The Legislative Process, contains an overview of legisla­

tion in the American legal system (chapter 1), a look at the tribal 
legislative process (chapter 2) and the powers of tribal legislatures 
(chapter 3), and concludes with an examination of the tribal code­
writer's role (chapter 4). 

Part II, Fundamentals of Legislative Drafting, begins wit~ a sum­
mary of basic legal research, analysis, and writing techniques, 
(chapter 5) goes on to review general rules that courts use to 
interpret statutes (chapter 6), and ends with a discussion of rules 
that make for better legislative drafting (chapter 7). 

Part III, Drafting Tribal Laws, applies the information from the 
previous chapters to the tribal contest. The special drafting 
problems that arise generally in drafting tribal laws, because of 
tribes' unique jurisdictional and political status, are covered first 
(chapter 8). Issues that arise in drafting specific tribal laws, such 
as law and oraer codes; exclusion ordinances, and children's codes, 
are discussed next (chapter 9). The final chapter examines the bene­
fits of keeping a tribal legislative history and organizing tribal 
laws into a tribal code (chapter 10). 

The Appendix includes a bibliography of references used to produce 
the manual, a glossary of legal terms (which appear in bold face in 
the manual) that may be unfamiliar to the lay person, a table of cases 
and statutes cited in the manual, a list of addresses for sources of 
additional information, and a list of some sample or model tribal 
ordinances and codes and how to obtain copies of them. 

The manual is designed so that the genuine novice can proceed 
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step-by-step, chapter-by-chapter, when working on drafting laws for 
a tribe. By itself, the manual is only a general guide to tribal law 
drafting. The other sources referred to in the manual should be con­
sulted to help insure the laws to be adopted will stand the test of 
any legal challenges, whether in tribal, state, or federal courts. If 
the drafting is done by someone who is unfamiliar with Indian law, 
review of draft legislation by someone knowledgeable about Indian Law 
is advised prior to final enactment. 

The manual can also be used by tribal officials who, while not 
engaged in the actual drafting of tribal legislation, will be con­
sidered the true "lawmakers u when the laws are finally adopted. With 
the aid of the manual, tribal legislatures can better evaluate ~raft 
laws presented to them for adoption, enabling them make more informed 
decisions about whether to enact a given law. By knowing the right 
questions to ask, triba"' lawmakers can decide if the legislation 
before them is appropriate or, if not, reject the legislation and ask 
it to be rewritten~ 

Chapter 3, Tribal Legislative Process, may not reflect toe law­
making process of every tribe, but it should be fairly representative 
of most tribes. The Appendix should be consulted to determine if a 
special supplement has been prepared for a specific tribe. Special 
supplements (Tribal Government Profiles) provide in~ividualized 
information on a given tribe that may be helpful to a codewriter work-

-
ing for that tribe. Upon request, a Tribal Government Profile can be 
prepared which addresses matters of Significance for a specific tribe 
or group of tribes. Profiles will be prepared for each of the member 
tribes of the Northwest Intertribal Court System (NICS) participating 
in the NICS code development project funded by the Administration for 
Native Americans (ANA) of the Department of Health and Human Services 
(HHS). 

While this manual is intended principally for those assigned by 
the tribal government to draft laws, it could also be used by those 
outside the tribal government who seek to propose legislation to the 
tribes governing body, or to actually enact legislation where a tribal 
initiative process is available. 

Finally, it should be acknowledged that the manual can rightfully 
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be accused of blatant sex bias, since the pronouns "he," "his,1I and 
'Ihimll are used almost exclusively. This was chosen for convenience 
only, and in technical violation of the rule stated at section 7.3F. 
Lest there be any doubt, both women and men are equally qualified to 
be tribal codewriters. 
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PART I 
THE LEGISLATIVE PROCESS 

CHAPTER 1 
LEGISLATION IN THE AMERICAN LEGAL SYSTEM 

This chapter presents an overview and comparison of federal, 
state, and tribal governments, and their respective legislative 
systems. 

1.1 What is Law? 
Law is the set af ruies by which a society is governed. At the 

extremes, these may be written and highly formalized, or they may be 
less formal traditions passed on orally. The nature and form the law 
takes in anyone society depends on the complexity of the society's 
structure and form of government. 

In many highly organized societies, laws are enacted by a 
governmental body called the legislature. Another type of law, the 
constitution, is usually created by the people founding the, govern­
ment. Courts are sometimes said to create a separate body of law 
called decisional law in which judges interpret the meaning and 
application of legislative and constitutional laws in resolving dis­
putes. 

For example, when the United States Supreme Court in 1978 
decided that Indian tribes could not prosecute non-Indians in tribal 
court for crimes against the tribe, it made decisional or case law 
based on an interpretation of the United States Constitution 
(constitutional law) and the history of Congress' dealing with 
Indians (legislative or statutory law) as well as past decisions of 
the Supreme Court on similar matters (case law). There are also' 
rules and regulations adopted by administrative agencies (regulatory 
law) that are given the force and effect of law within the scope of 
their statutory authority. 

The people eligible to vote in a government (the electorate) may 
also be able to adopt or direct the adoption of statutory laws 
through procedures called initiative and referendum. 



1.2 An Overview of the American Legal System 
A. Federal Government 

The United States of America has what is called a "constitutional" 
form of government. That means that its founding document, the 
Constitution, is the supreme rule of law for the government. All 
other rules and laws must conform to the requirements set out in the 
Constitution or they are invalid. The United States form of govern­
ment is set out in the Constitution. The government is composed of 
three distinct branches - a popularly elected Legislature (Congress), 
the Executive (President and federal agencies), and the.Judicial 
(Supreme Court and lower federal courts). These branches govern in 
a system of "checks and balances. ,r For example, when Congress 
passes a law it does not become "law" until signed by the President. 
If the President refuses to sign it, or vetoes it, it may yet be-
come law if Congress can override the law by a two-thirds majority 
vote. After a law is enacted it may later be invalidated if per-
sons aggrieved by the law challenge it in the courts and the courts 
decide that it is unconstitutional. Each branch acts as a check on 
the abuse of power by another, thus achieving stability of the. 
government through a balance of power. 

Besides laws passed by Congress there is another large body of 
federal law known as case law. This is the law that derives from 
court decisions that interpret statutory law and previous court 
decisions and apply them to new sets of facts in cases brought before 
the court. The reason this enormous body of law exists is because of 
a doctrine called stare decisis or precedent. Simply put, this 
doctrine, which is the foundation of English and American legal 
systems, says that a court will follow its own prior decisions or 
the decisions of higher courts i~ deciding new cases that raise 
similar factual or legal issues. In order for courts to keep track 
of decisions in hundreds of thousands of cases, they are published 
in an organized manner so they can be easily found. Much of modern 
legal research is devoted to the finding of the law in these court 
decis ions. 

Another source of federal law consists of the rules and deci­
sions of federal administrative agencies (federal regulatory law). 
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B. State Governments 
Each of the fifty state governments is organized in a similar 

fashion to that of the federal government. Each state has. its own 
constitution, its own legislature, and its own courts. Most states 
have official or unofficial codes that contain laws passed by the 
legislature. The decisions of the state appellate courts, and some 
trial courts, are also published. 

One major difference between state and federal governments is 
that the powers possessed by state governments are considered 
general powers, those inherent powers that all governments must have 
to survive. The state constitutions contain any limits on those 
powers imposed by the voters. The federal constitution also imposes, 
and authorizes Congress to impose, certain limits on a state's 
powers. Unless the state constitution or federal law says that the 
state government cannot exercise a certain power, it is presumed 
that the state can exercise that power. This inherent power of 
governments is called the police power. The federal government on 
the other hand is considered one in which it exercises only those 
powers granted to it by the people through the federal con~titution. 
The original thirteen states, in forming the federal government, 
were considered to be creating a limited confederation for their 
mutual defense and economic cooperation. The federal government's 
powers ~re considered delegated powers, in contrast to the state's 
general powers, and the federal government can only exercise those 
powers delegated to it. 

C. Tribal Governments 
Nearly all Indian tribes have their own governments, composed 

·of tribal chairmen and tribal councils. ·Most tribes have constitu­
tions and legal codes, many of which have been approved by the 
Secretary of Interior under the 1934 Indian Reorganization Act. 
Those that have not been approved by the Secretary are nonetheless 
effective under principles of inherent sovereignty. 

Almost all tribes have tribal courts. These courts operate very 
much like their counterparts in the non-Indian judicial system. 
Tribal court judgments are often recognized and enforced by state 
courts. 

3 



Tribal law is the body of law that governs the tribal government 
and the people subject to its jurisdiction. In a more general 
sense tribal law is of two types: 1) the law of Indian tribes as it 
may vary from one tribe to another and 2) the law of a single Indian 
tribe. It should be understood, however, that there is no uniform 
body of tribal law that is applicable to all tribes just as there is 
no uniform state law applicable to all states, except as each state 
may have adopted a specific uniform law. Also significant is that 
tribal law is generated ~ the tribe, rather than imposed on it or 
made for it by an outside body. 

Prior to European contact, and for a significant period there­
after, Indian tribes managed to survive and flourish without written 
laws. In order to participate fully as governments in the modern 
world, however, Indian'tribes, like all other developing nations, 
have had to ~dopt modern systems of self-government while at the 
same time steadfastly retaining their cultural traditions. The 
written law is one of these modern systems. 

Aside from the ability to participate in the world of gover~­
ments, written laws provide other advantages. The written law 
informs members of the society (those who can read or be read to in 
the language of the written law) what kind of conduct is and is not 
permitted. While this was and still is traditionally done orally 
through families in many Indian societies, the written law has be­
come the means of formal governmental communication of general rules 
of conduct. Members of the community who are fully informed of the 
rules governing their behavior are likely to conform to those rules 
or, if the rules are not appropriate, to seek changes in them. In 
addition, because due process requirements imposed by the Indian 
Civil Rights Act (ICRA) have in some instances been incorporated into 
tribal constitutions themselves, written laws become even more 
important. 

1.3 Sources of Tribal Law 
Tribal law may be found in treaties, constitutions, resolutions, 

ordinances, regulations, court decisions, and custom or tradition. 
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A.Treaties 
Treaties with the United States that are ratified by the United 

States Senate become federal law and are published in the Statutes 
at Large, the only official publication for Congressional statutes 
prior to codification in the United States Code. 
(Other sources for treaties include Kappleris multi-volume work, 
listed in the BIBLIOGRAPHY). The Bureau of Indian Affairs, federal 
archives and tribal files may also have copies or originals of treaty 
documents. 

B. Constitutions 
Many tribes have constitutions adopted by the general tribal 

membership. These constitutions usually set out the powers of the 
tribe's governing body, including the power to enact laws, whether 
expressed or implied. 

C. Ordinances 
Ordinance is the label most tribes assign to laws enacted by their 

governing body. The power to enact a law on any particular subject 
must derive from the governing body's inherent powers or delegated 
powers. These may be found in the written constitution, or in the 
lack of any restrictions contained in the constitution. 
D. Resolutions 

Resolutions are also enactments of a tribe's governing body that 
mayor may not be considered laws. Someresolution~ may enact an 
ordinance into law, may amend existing law or may set out the text 
of certain laws within the body of the resolution itself. Other 
resolutions that are not laws provide for things such as appoint­
ments of tribal officers, authorization for grant requests from 
funding sources, and other matters more of an administrative rather 
than legislative nature. However, the resolution is a device used 
by federal and state legislatures as well. 
E. Regulations 

Regulat~ons are rules of law that are adopted by tribal agencies 
within the scope of regulatory powers and jurisdiction delegated 
from the tribe's governing body. The purpose of regulations is both 
to implement laws enacted by the governing body (resolutions and 
ordinances) and to take care of routine matters that come up that 
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are not suitable to being addressed by the governing body. Regula­
tions may be permanent or temporary. 

SUMMARY 
The American legal system includes three essentially independent 

governments - federal, state, and tribal. Tribal governments share 
many similarities with. the federal and state governments. Tribes 
enact their own laws, many of which are similar in form to state and 
federal laws, and must accomplish similar purposes. Tribal legisla­
tures are an integral and important part of the American legislative 

scene. 
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CHAPTER 2 
TRIBAL LEGISLATIVE POWERS 

This chapt~r examines the power of tribal governments to enact 
their own laws. 

2.1 Sources of Tribal Powers 
The power to regulate through the enactment of civil and crimi­

nal laws, the power to tax, and the power to take private property 
for public purposes are considered to be powers inherent in organized 
original governments. These powers are considered inherent because 
they are necessary to fulfill the purposes of organized governments to 
maintain a peaceful, ordered, and functioning society. Governmental 
regulating powers are so extensive that it is impossible to list all 
the possible subjects that may come within their scope. 

Except as limited by applicable" law, these same powers belong to 
Indian tribes because of their status as original sovereign govern­
ments predating the arrival of Europeans in North America. In 
addition, tribes may also exercise powers of property owners to use 
and regulate their own property, and such other powers as may be 
delegated by Congress. However, sovereignty remains the primary 
source of tribal governmental powers. 

While Congress' power over Indian tribes is considered plenary, 
it is not absolute. Delaware Tribal Business Committee v. Weeks, 
430 U.S. 73, 84 (1977), cit,ing United States v. Tillamook, 329 U.S. 
40, 54 (1946). Other constitutional limitations on federal 
authority also apply to federal dealings with Indian tribes, such 
as affording d,ue process of law and paying just compensation for 
the taking of Indian property. These constitutional protections, 
however, have not prevented the complete termination of some tribes 
or the tak i ng of terri tory fY'om other tri bes. 

Governmental powers can be divided into ~hree separate func­
tions: legislative (making laws), executive (implementing laws), and 
judicial (interpreting laws). While the federal and state governments 
exercise these separate functions through distinct and separate 
branches of governments, tr'ibal governments typically do not. 
Tribal councils usually exercise both legislative and executive 
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functions, while the judical function is exercised by a tribal court 
established by a tribal council. 

The absence of a three-branch system or of any other charac­
teristic of state or federal governments in no way diminishes a 
tribe's inherent governmental powers. Although the powers of tribal 
governments derive from their own historic sovereignty as indepen­
dent nations, their ability to exercise those powers is subject to 
~he willingness of the United States to allow them to do so. The 
United States Supreme Court has interpreted the United States 
Constitution broadly as granting plenary and exclusive power to the 
federal government over Indian tribes. Morton v. Mancari, 417 
U.S. 535, 551-552 (1974); Antoine v. Washington, 420 U.S. 194, 

- 199-204 (1975); Wi 11 i ams v. Lee, 358 U.S. 220,221 (1959); Worcester 
v. Georgia, 31 U.S. (6 Pet.) 515 (1836). 

As a practical matter, absent recognition and support (or at 
least acquiesence) from the'federal government, tribes could not 
effectively exercise their powers. Tribes are simply dwarfed by the 
sheer size and superior strength of the United States. Some tribes 
have taken grievances into world human' rights forums to question 
federal authority over them under international law. Ultimately, 
however, the success of such efforts depends on the desire and 
ability of other nations to influence U'.· S. policy toward tribes. 
As a result, tribes must continue to rely upon their own ability to 
influence the political process through whatever means are available 
in or~er to insure that Congress takes actions that promote, rather 
than diminish, tribal powers. 

Although tribal powers do not require court approval before they 
can be exercised" many powers have been specifically recogn'ized by 
the Supreme Court, including the power to determine their form of 
tribal government, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55, 
62-63 (1978); determine tribal membership, Cherokee Intermarriage 
Cases, 203 U.S. 76 (1906); Roff v. Burney, 168 U.S. 218, 222-203 
(1897); regulate domestic relations among tribal members, Fisher v. 
District Court, 424 U.S. 382 (1976); United States v. Quiver,.241 
U.S. 602 (1916); make laws for the inheritance of property, Jones v. 
Meehan, 175 U.S.1, 29 (1899); United States ex rel. Mackey v. Coxe, 18 
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How. 100, 15 L. Ed. 299 (1856); enforce crimin~l laws against tribal 
members, United States v. Wheeler, 435 U.S. 313, 328 (1978); enforce 
tribal laws in tribal forums, Williams v. Lee, 358 U.S. 217 (1959); 
regulate commerce and raise revenue through a licensing or permit 
scheme, ~~rris v. Hitchcock, 194 U.S. 384 (1904);. levy taxes for 
regulatory and revenue raising purposes, Merrion v. Jicarilla Apache 
Tribe, 455 U.S. 130 (1982); regulate conduct of non-members on non­
tribal land who enter into consensual relationships with the tribe 
or its members, or whose conduct threatens or directly affects a 
significant tribal interest, United States v. Montana, 450 U.S. 544, 
565-566 (1981). See also Powers of Indian Tribes, 55 1.0.14 (1934). 

When a tribe has the right to exercise its governmental power in 
a particular area, it also has the right to enact legislation in 
that area. 

Because of the limitations imposed on Indian tribes by Congress, 
or by the courts in analyzing the unique dependent status of tribes, 
not all of these powers can be exercised to the same extent as 
federal and state governments, or in some cases even local govern­
ments. On the other hand, the unique status of tribes as separate 
sovereigns also means that some limitations which apply to federal 
and state governments may not apply to Indian tribes. 

Before concluding that a tribe has the power to enact and en­
force particular legislation it should be determined whether: 

,(I) Congress has expressly limited the Tribe's authority 
in a particular area; or 

(2) The courts have held, or are likely to hold, that 
because of their status as "domestic dependent nations" 
Indian tribes inherently lack authority in a particular 
area, and Congress has not delegated the necessary 
authority to them. 

To make this determination requires an understanding of federal 
statutes, regulations, and case law that apply to Indian tribes, as 
well as federal and state law that apply to the subject matter of 
the proposed legislation. The following is a summary of some of the 
major limitations that affect tribal legislative powers. It is not 
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an all-inclusive list. Research and analysis of the relevant law 
must be done. This is especially important in Indian law because so 
many areas of tribal authority are untested and, if challenged, will 
likely be decided by the courts. Therefore, a prediction of how the 
courts might rule will often be a critical part of the analysis. 

2.2 Limitations on Tribal Powers 
The exercise of tribal powers of self-government, including 

enactment of tribal laws, may be limited: 1) by federal treaties or 
statutes, 2) by implication because of tribes' status as domestic, 
dependent nations, and 3) by tribal law. Limitations in tribal law 
are unique to each tribe, and must be found by examining a particu­
lar tribe's constitution and laws. 

The following are some of the limitations on tribal powers. 
Indian tribes cannot: criminally prosecute non-Indians, Oliphant v. 
Suquamish Indian Tribe, 435 U.S. 191 (1978); impose fines or jail 
sentences in excess of $500.00 and six months for each criminal of­
fense; exercise their powers in a way that violates due process or 
equal protection of the laws, Indian Civil Rights Act, 25 U.S.C. 
§§1301-1303; engage in certain trad~ or commerce with non-Indians 
free of state regulation (e.g. sales of cigarettes and liquor), 
Washington v. Confederated Colville Tribes, 447 U.S. 134 (1980), 
Rice v. Rehner, 103 S.Ct. 3291 (1983); exercise exclusive criminal or 
civil court jurisdiction in states that have been delegated Public Law 
280 (liP. L. 280") jurisdiction from Congress, Public Law 83-280, August 
15, 1953, lS.U.S.C. §1162, 28 U.S.C. §1360 (amended in 1968, at 25 
U.S~C. §§1321-26); exercise civil regulatory jurisdiction over nonmem­
bers on nonmember-owned land with the reservation, unless the non­
member is in a consensual relationship with the tribe or unless 
tribal interests are affected. United States v. Montana, supra. 
544 (1981). 

These and other examples are discussed in more detail in Chapters 8 
and 9. Additional information about federal limitations on tribal 
powers can be found in the Indian law publications listed in-the 
BIBLIOGRAPHY, and by doing legal research as described in Chapter 5. 
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2.3 Scope of Tribal Lawmaking Authoritl 
State laws generally do not apply in Indian country unless 

Congress clearly so provides or unless Indian interests are rela­
tively minor. Federal legislation, notably P.L. 280 caused many 
reservations to become subject to state criminal jurisdiction and 
to the civil jurisdiction of state courts (but not to state regulatory 
or taxing authority). (1!! section 8.1) 

2.4 Criminal Laws 
The application of criminal law in Indian country is complex. 

In summary, state criminal jurisdiction applies to non-Indians who 
commit crimes against non-Indians in Indian country. Federal crimi­
nal jurisdiction applies to non-Indians who commit crimes against 
Indians. Federal criminal jurisdiction applies to Indians who com­
mit major crimes against either Indians or non-Indians. Tribal 
jurisdiction applies to Indians who commit minor crimes (and prob­
ably major crimes as well) against Indians or non-Indians, with 
punishment limited to six months and $500 per offense. On P.L. 280 
reservations the federal Major Crimes Act no longer applies to 
crimes committed by Indians; it is replaced by state criminal laws. 
Also, federal jurisdiction is replaced by state jurisdiction as to 
non-Indians committing crimes against Indians. Tribal criminal 
jurisdiction arguably continues to apply to Indians, concurrent with 
state criminal jurisdiction, on P.L. 280 reservations. 

Tribal governments and tribal courts are bound by the Indian 
Civil Rights Ac~ of 1968, and must recognize and apply federal "Bil1 
of Rights· concepts to Indians and non-Indians with whom they deal; 
however, the only appeal to federal court is by habeas corpus. (But 
2!!discussion of National Farmers Union Insurance Co. v. Crow Tribe, 
sections 8.1 and 8.5.) 

2.5 Civil Laws 
The civil jurisdiction pattern in Indian Country is not quite so 

complex. Absent P.L. 280, state civil jurisdiction does not apply in 
Indian country as a rule. Tribal courts have general civil juris­
diction over both Indians and non-Indians, although recent federal 
decisions reflect a trend to restrict tribal regulatory jurisdiction 
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over non-Indians to matters involving important Indian interests. 
(~ section 8.2) 

Indian tribes have power to levy taxes on both Indians and non­
Indians residing, working, or doing business on reservations, 
whether on tribal, allotted, or fee patent land. 

State taxes do not apply to income received by reservation 
Indians from reservation sources. States cannot generally tax or 
regulate on-reservation activities by reservation Indians. State 
taxes will not apply to the activities of non-Indians on reser­
vations (e.g., school construction, operating of trading post, 
logging) where federal legislation is so comprehensive it preempts 
the field. (~section 8.11) 

State property taxes do not apply to trust or restricted lands 
in Indian country. They do however apply to fee patent lands. 
While state regulatory and tax laws do not generally apply in Indian 
country, state taxes can be imposed on sales of personal property by 
Indians to non-Indians where the incidence of the tax falls on the 
non-Indian. 

SUfttfARY 
Like any other government, tribal governments have the power to 

enact their own laws. This is an inherent power, although it can be, 
and has been, limited by Congress and the federal courts,~ Familiarity 
witn the cases and statutory law that affect the tribal legislative 
power in general, and as applied to specific subject areas, is essen­
tial for the codewriter. Only then can the tribe be aware of the 
likely consequences from enac.ting a new law. 

REFERENCES* 
1. F. Cohen, Handbook of Fdera1 Indian Law (1982 ed.). 
2. Johnson, Alternative Approaches to Alaska Native Land and 

Governence. 
3. Johnson, State Court Jurisdiction on Indian Reservations. 
4. Knight, Tribal Regulatory Systems. 
5. Pevar, Rights of Indians and Tribes. 
6. Press, Legal Structures for Indian Business Development on 

Reservations, p. 230-262. 

* See BIBLIOGRAPHY for complete citations. 
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CHAPTER 3 

THE TRIBAL LEGISLATIVE PROCESS 

This chapter describes the legislative process common to most 
Indian tribes. An Indian tribe's legislative powers are typically 
exercised by a governing body called the tribal council. Some tribes, 
however, may exercise that power through only one person, such as a 
governor or a chief. Although most tribal governing bodies are called 
tribal councils, they instead may be called a general council, busi­
ness committee, board of directors, or senate. The term "tribal coun­
cil a will be used in this manual in its generic sense as that govern­
ing body of the tribe which exercises the tribe's legislative powers. 

A tribal council may be composed of from as few as three to as 
many as eleven or more voting members. The larger a council is the 
more likely it also is to have committees with responsibility for 
selected areas such as law and order, health, finance, natural 
resources, and planning. Sometimes these committees will be com­
posed exclusively of council members, while other tribes will 
appoint non-council members to sit on committees. The. committees, 
like the council, may have both legislative and executive respon­
sibilities. For example, a law and order committee may have respon­
sibility for the tribal police department on,routine administrative . . 
matters, and responsihility for reviewing and making recommendations 
to the council about proposed amendments to the law and order code. 

Smaller tribal councils often handle all legislative and admini­
strative matters directly rather than through committees. However, 
they may form special temporary committees to help draft a proposed 
ordinance for council review. 

Council and committee members may be paid a salary, or a fee, or 
expenses when attending meetings, or nothing at all, depending on a 
tribe's policy. Some will have extensive experience as lawmakers 
and parli~nentarians, while others will have none at all. Councils 
may meet weekly, monthly or only as needs arise - there is usually 
no specific legislative session as in federal or state governments. 
In terms of process, tribes resembTe local city or county govern­
ments more than federal or state legislatures. 
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Unlike their state and federal counterparts, tribal councils 
usually have no formal procedure for introduction of proposed 
legislation. Ordinarily a problem will be placed on the council's 
agenda in advance and be presented to the council, either by a coun­
cil member, a tribal member or other community resident, or a staff 
person or attorney. The council may be requested to enact a law to 
address the problem. A council decision to consider legislative 
action on the problem may be made by informal consensus or by for­
mal motion or resolution. The degree of adherence to parliamentary 
procedure wi 11 vary from tribe to tribe. 

If the problem requires emergency action, and a draft ordinance 
or resolution has been prepared, the council might enact a law imme­
diately. Otherwise, the problem will be referred to a committee, 
staff, or attorney to study and report back at a later date, possi­
bly with a draft law for council consideration. 

Whether the bulk of the work is done by the council or a commit­
tee, the process ;s much the same (whenever the triba .. l council is men­
tioned in this manual in discussing the tribal legislative process, it 
should be understood that much the same process applies to the commit­
tee level). Assume, for example, that reservation r~'!sidents complain 
to the council about excessive noise from all night parties at a 
neighbor's house. The tribal police have told the residents they c~n 
do nothing because the problem is not covered by the law ~nd order 
code. The council agrees to look into the problem, and assigns the 
task to the law and order committee to review and rel.port back with a 
proposed amendment to the code. 

-
The committee meets with the tribe's codewriter (attorney or 

other person) and police chiE!f to discuss the probl,!m. The code­
writer prepares a draft ordinance and distributes c10pies to commit­
tee members to review. After reviewing it committee members meet 
again and suggest some changes, then agree to recommend it to the 
council after the cadewriter makes the changes. 

Copies of the revised draft ordinance are made for the council. 
The council meets and reviews it, agrees to more changes, then votes 
to approve it as changed. Copies of the new law ate then made 
available to the police, the prosecutor, the tribal court and the 
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public. If required, the ordinance is sent to the B.I.A. agency 
superintendent for secretarial approval. 

A copy of the amending ordinance is filed together with the law 
and order code it amends. Later, the code may be re-typed in whole or 
in part to incorporate any amendments. 

SUt+1ARY 

Although Indian tribes may use different forms or names in . 
enacting their laws, the tribal legislative process is often very 
similar. It ~s probably more like the local non-Indian municipal 
government than it is like a state legislature in their procedures and 
degree of fo~mality. Local procedures unique to a particular tribe can 
usually be determined by contacting the tribal administrator. 
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CHAPTER 4 

THE TRIBAL CODE WRITERS JOB - A STEP-BY-STEP APPROACH 

This chapter describes, in step-by-step fashion, the role of the 
legislative drafter ("codewriter") in the tribal legislative process 
(discussed in chapter 3). The emphasis is on what the codewriter's 
role should be, rather than what it typically may be. Although the 
tribal council is the focus for discussing the codewriter's role, the 
discussion applies equally to working with a committee appointed by 
the council. 

4.1 Information About the Problem 
By the time the codewriter is called in there already may have been 

discussion about the nature of the problem for which a law seems to 
be needed. The first step the codewriter must take is to obtain as 
much information as possible about the problem and why it is felt 
that a new law, or a change in existing law: is the best way to 
address that problem. Possible sources of information include tri-
bal staff who must deal with the problem (for example, law enforce­
ment officers, judge, housing administrator), persons who will be 
affected by a new law (for example, tribal ,~embers, reservation 
residents, businesses), and persons who have had experience with 
prior legislative efforts to address the same or similar problem in 
the same or other jurisdictions. The services of a skilled con­
sultant may be needed if the problem is of a highly, technical or 
sensitive nature. 

4.2 Is a Legislative Solution Appropriate? 
Before proceeding to enact a particular law, the codewriter 

should encourage the tribal council to ask itself "what is the nature 
of the problem that needs a legislative solution?" A thorough under­
standing of the problem is essential for developing the proper 
legislative solution, or for determining if legislation is indeed the 
solution to the problem. A definite decision that legislation is 
appropriate is not absolutely necessary before proceeding with further 
drafting steps. A decision that legislation is not the way to go can 
be made at any step up to final enactment. For example, assume a 
tribal council is considering adopting a tribal employment rights 
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ordinance (TERO) because an outside construction firm will be building 
tribal housing on the reservation. There are no other employers on the 
reservation nor w'ill there be any for the foreseeable future after the 
construction contractor is gone. 

Rather than adopt a TERO ordi.nance, an alternative in this 
situation might be to incorporate TERO-type preference provisions 
directly into the construction contract. By this approach the 
imnediate problem of assuring tribal preference in hiring for the 
housing construction is solved. Also, the TERO provisions in the 
construction contract can be tailored to the specific needs and 
requirements of the tribe and the contractor; for example, specific 
numbers of tribal employees, qualifications, etc. 

While this approach doesllot take care of the long-term need for 
a TERO ordinance, it does allow the tribe time to consider more 
carefully what such an ordinance should include so that it will com­
prehend as many future situations as possible. In the short term, 
prospective tribal workers can take advantage of the immediate 
employment opportunities ~nd not be adversely affected by the delays 
of long-term planning. Experience gained from administering the 
TERO provisions of the construction contract may' also assist tribal 
officials in deciding what the TERO ordinance should include to make 
it more workable. 

A. Asking Questions 
The best approach to take in trying to understand the problem, 

then, is to ask questions of the people who have identified the 
problem - cQvering the basic who, what, when, where, how, and why: 

(1) Who does the problem affect? Only tribal government 
employees? All tribal members? All reservation resi­
dents? Certain age groups? Non-Indians? 

(2) Who will implement the legislation? Are there sufficient 
personnel and funds to implement a legislative solution? 

(3) Has the tribe had experience with other solutions (legis­
lative or otherwise) to the proposed problem? Did they 
work? Why or why not? 

(4) Are there people with expertise in this subject matter 
(for example, an Indian Child Welfare worker, a law 
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enforcement officer, etc.) who can "brainstormll the 
problem? 

(5) How have other jurisdictions - tribal, state, local or 
federal - handled the same or similar problems? Are 
copies of sample statutes available? 

(6) Is there any consensus among people who will be affected 
by a legislative solution to the problem, or is the com­
munity sharply divided? 

(7) To what extent can a self-executing law be drafted? 

(See also BIBLIOGRAPHY: Read, Materials on Legislation, 
pp. 233-234 for a sample questionnaire in preparing draft legislation. 

B. Using Tribal Committees 
Many tribes appoint committees to oversee various tribal programs 

or areas of governmental interest (see chapter 3). These committees 
can be a valuable source of information in determining what laws are 
needed on a particular subject. Conmittees made up of tribal members 
(and sometimes nonmembers) for such areas as law and order, housing, 
social services, 'health, personnel, land use and many other areas are 
both a source of expertise on their given subject area and a valuable 
source of input from community members on what solutions are needed. 
If a committee has a budget or certain powers to investigate within 
its jurisdiction, it can aid in the investigation and solution of the 
problem. The codewriter should discuss the appropriateness of using a 
tribal committee. 

C. Holding Public Hearings 
The public hearing is another source of information the codewriter 

may recommend in determining whether a problem requires legislative 
solution and, if so, what such legislation might be. This is a common 
practice am~ng federal, state and local legislative bodies, perhaps in 
part because of legal requirements. While public hearings are less 
common in tribal governments, they can serve a number of useful pur­
poses and may in some instances avoid possible deprivations of due 
process under the Indian Civil Rights Act or the tribal constitution. 
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This is especially true when a problem or proposed solution 
affects more than just tribal members. It provides a forum for non­
members who otherwise have no voting rights, in which they may seek 
to persuade the tribal hearing body to take a particular course of 
action. However, it should be noted that there is presently no 
constitutuional requirement that any legislative body - federal, 
state, tribal or local - give the public notice of laws that are being 
considered for enactment. 

A taped record of a public hearing, and possibly a written 
report based on the hearing (see for example, congressional hearing 
records, Illustration 4-1), may prove useful in analyzing possible 
solutions and their likely effects. 

4.3 Evaluating Alternative Solutions; Recommending Proposed Solutions 
After helping the council to consider alternative solutions, the 

codewriter should ask the council to decide on one that seems to have 
the most merit and support. At this point it is not necessary to 
decide what is legally supportable, but what is practically support­
able. In other words, will this solution, assuming it can be framed 
in a way that will survive legal challenges, work within the community 
and governmental framework of the tribe? 

4.4 Researching the Law 
After making a decision to draft a law, the codewriter must 

research releiant law affecting the subject matter of the problem. 
At a minimum the research should include all current tribal laws 
and any federal laws that may affect the subject matter. In addi­
,tion, the codewriter will want to research other tribal, state, 
federal .or model codes that deal with the same subject matter since 
they may provide good starting points for a first draft. Most impor­
tantly, any restrictions in tribal or federal law which would limit 
the effectiveness of the legislative solution must be identified. 
Restrictions in tribal law may be easier to accommodate or change, 
but applicable restrictions in federal law will usually have to be 
followed. If it appears that federal law or its application may 
have to be challenged in order to achieve a satisfactory tribal 
legislative solution, an attorney with experience in federal Indian 
law should first be conSUlted. (see, generally, sections 5.1 and 5.4) 
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4.5 Reporting the Research Results 
The next step for the codewriter is to write a report of his 

research results. Following a legal memorandum format (see section 
5.3) the issues raised by the problem and the law relating to that 
problem should be fully discussed. A conclusion, based on applying 
the law to the facts of the problem, should recommend possible solu­
tions, legislative or otherwise. The report should be reviewed by 
others, including tribal attorneys, judges, and committee and council 
members as appropriate. Copies of relevant laws or cases, or sample 
provisions from other jurisdictions, may be attached to the report. 

4.6 Drafting a Proposed Law 
A. Getting Started 

If the research report concludes, and the council agrees, that a 
legislative solution seems appropriate, the drafting process can 
begin. Drafting should. begin with a plan and an outline of how the 
draft law will look (see Section 7.2). Special attention should be 
given to the drafting of clear and accurate language (see genera)ly 
chapter 7). Equally important are the compliance mechanisms - will 

,they be self-enforcing or will penalties be imposed? Is the tribe 
equipped to enforce compliance or are additional resources needed? 
Initial drafts should be circulated for discussion and comment. Final 
editing and typing should be done only after conments are received. 
It may be helpful to include a written commentary if the draft is 
lengthy or requires explanation. 

B. Making Revisions 
Before a draft is taken back to the council, it should be 

reviewed, edited and revised as many times as necessary to get it 
. into readable form and to accomplish the intended purpose. If 
there are problems with the organization of it, the outline should 
be revised. If the arrangement of sections is not right, they 
should be rearranged. Important checks should be made for consis­
tency throughout the document. Is the language understandable? Is 
it too wordy? It should be revised accordingly, left alone for a 
while, then re-read again. If others whose ability and opinion are 
respected are willing to be available, their comments should be 
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sought as well. The comments should be considered and included, if 
acceptable. 

If proposed legislation will affect particular persons if en­
acted, it should be reviewed by them, if the council consents. 
Public hearings may be useful in such situations. 

C. Preparing for Counci'/ Review 
After the draft ~ppealrs ready to be sent back to the counci 1, 

enough time for it to be read should be allowed before scheduling a 
meeting to discuss it. If certain people should review the draft 
before the council meets, the codewriter should make sure they have a 
copy well enough in advance so_ that any objections can be corrected. 
If after reviewing the draft the council has problems with it, the 
codewriter'should try to understand their objections and what it will 
take to remedy them. The codewriter should resist as persuasiYely 
as possible any efforts by the counc'il to let someone else make the 
necessary changes, especially if he has more familiarity with the sub­
ject matter, 'the law, and other practical concerns. Ultimately, 
though, the codewriter must yield to the council's wishes. 

To avoid potential problems, from the beginning it should be 
clearly understood whether the councilor a cOl11llittee is the final 
authority. If the council is to assign the work, the codewriter 
ultimately is responsible to the council. The cO.uncil should state 

, what·the committee can and cannot expect from the codewriter. If 
the committee begins to direct in ways that are not in the best 
interest of the council for this particular legislation, there needs 
to be a means of recourse back to the council. Otherwise too much 
time will be wasted and the council will not be pleased. 

To summarize, in preparing a draft tribal law, for presentation to 
the council, the codewriter should: 

(1) Find out what the tribe wants to accomplish and what 
concrete problems this involves. 

(2) Explore the problems with the tribal council, pointing out 
what the alternatives are, and by asking appropriate' 
questions, help them think the problem through. 
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(3) Explore the existing legal situation to find out what 
constitutional provisions and what ordinances, if any, 
already deal with the subject. Which ordinances need to 
be repealed? Which need to be amended? What admi­
nistrative practices will be affected? What might be the 
collateral results? 

(4) Develop a concrete and cohesive plan of organization and 
arrangement. 

(5) Prepare a draft of the proposed law, paying attention 
to the principles outlined in this manual, and checking 
doubtful substantive and technical matters with the 
available experts or by such independent research as 
appears to be necessary to get a reliable result; and, 
as new problems came to light, get the answers from the 
tribe or the available experts, or by individual 
research. 

(6) Revise the draft as many times as may be necessary to 
produce a professionally satisfactory result. 

(7) Make appropriate across-the-board checks for consistency, 
coherence, and clarity. 

(8) If the problem is very complicated or the result must be 
satisfactory to many people, ~ubmit the tentatively 
complete draft to a panel of experts, circulate copies to 
a representative group for suggestions and comments, or 
hold hearings. 

(9) Polish the language to make the draft as readable as 
possible. 

(See also BIBLIOGRAPHY: Dickerson, Legislative Drafting, p. 45) 

4.7 Getting the Draft Law Approved 

A. Committee Approval 
The procedure for obtaining final approval will vary from tribe to 

tribe. The codewriter should ensure that the requirements of tribal 
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law are met. If a tribal committee is involved, the first task after 
completing the draft is to get approval from the committee. This may 
require a number of revisions.. Once the committee is satisfied with 
the draft, a memorandum should be prepared summarizing the committee's 
comments on the more important sections. This will serve the purposes 
of both communicating to the council why the committee recommended the 
version it did, and also by recording some of the significant legisla­
tive history (see-section 10.1). It also rewards the committee mem­
bers by pointing out the great amount of work they contributed. 

This memorandum may b~ one from the codewriter to the council, or 
from the codewriter to the committee chair fnr transmittal to the 
council, or one.to the council prepared by the codewriter and from the 
committee chair. It will depend on the preferences of each tribe. 

B. Council Approval 
Much of the same process that went on at· the committee level 

will also occur at the council level. However, if the committee and 
codewriter have done their jobs, including trying to develop the kind 
of law the.council will be incHned to enact, most of the work will 
not have to be repeated. If an additional memorandum is needed from 
the code'~riter at this point, it will probably be a short one. If one 
has already been done, another is not necessary. The cou'nci l' s pre­
ferred procedure should be followed. 

The documents that go to each council member should include the 
final draft approved by the committee, if applicable, the final 
memorandum ~ummarizing the committee's work, any previously drafted 
reseclrch reports (memoranda) and any other documents that wi 11 

help the council evaluate the proposed law. The council should be 
given copies of any earlier versions of the draft law as well as 
copies of the tribal code (if the tribes laws are codified; if not, 
co~ies of any laws related to the one under consideration), including 
the tribal constitution, and any sample or model laws upon which the 
a'raft was based. While they may not be needed, they are available for 
'I."eference. 

There may be aspects of the council's review of the proposed law 
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for which assistance is not needed. The.codewriter must be sensitive 
to this and be prepared to graciously "butt out" if requested to, or 
offer to do so if it seems appropriate. 

As with any other legislative body the council should be addres­
sed and treated with the proper respect. While often less formal 
than their federal or state counterparts, the importance and seri­
ousness of the councilor committee work is no less, and should be 
treated accordingly. A restrainad but relaxed sense of humor will 
also help as long as it is handled in an appropriate manner (see 
Dodge v. Nakai, 298 F, Supp.26 (o.Ariz. 1969) for an example of ho~ 
not to do it). Remarks should be as brief and as clear as possible. 

The codewriter should be sensitive to often heavy council agendas 
and be prepared to point out the major issues as well as explain any 
differences over the final draft. Any additional changes and the 
reasons for them should be explained. Questions from any member are 
to be openly welcomed and answered directly. If it is a question to 
which the codewriter does not know the answer, it should be·stated. 
If it is a question to which he should know the answer, the codewriter 
should find it and report back. Any concern raised should be regarded 
as important, especia11y to the person expressing the concern. 

4.8 Post-Enactment Procedures . 
After enactment, a number of procedures are necessary to insure 

that proper records are kept and that notice of the new law is 
given. 

After the original law is pass~d, certified and sealed (if 
applicable) by the council, it should be filed with all other tribal 
laws in chronological order and in a secure place. 

Prior to that copies should be distributed to appropriate 
tribal officials (see Illustration 4-2). Copies for public examina­
tion also should be made available. It is recommended that notice the 
law has been enacted, with a summary of its effect and its eff~ctive 
date, should be published in the tribal newsletter or local newspaper, 
and posted at other locations likely to give notice to the public (see 
Illustrations 4-3 and 4-4). The notice should also indicate where 
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a copy of the law can be read during regular business hours. An 
affidavit of publication should be retained in the appropriate files 
so that any questions that may arise at a later date about adequate 
notice of the new law can be resolved in the law's favor (see 
Illustration 4-4). You may want to send a copy of the law to the 
local Bureau of Indian Affairs Agency Office so that it can be made 
available there for public reading. Distribution to local law 
libraries may also be done as well as to the National Indian Law 
Library (see APPENDIX). 

The codewriter should also determine whether approval by the 
Assistant Secr'etary or COlllllissioner for Indian Affairs, Department of 
the Interior, is required by the tribe's constitution or federal law 
before the law becomes effective (see section 8.10). 

4.' Updating Tribal Law Changes 
Adequate records of tribal laws are necessary, but may not be 

enough if they do not show clearly what laws remain current at any 
given time. This problem increases as the number of new laws and 
amendments to old laws increases. The current status of tribal law 
on any particular subject can be more easily located by putting to­
gether a set of current tribal laws organized by subject matter in a 
suitable filing system or 3-ring binder (see section 10.2 on 
codification). Prior enacted laws and future laws will stil1 be 
retained in the order of being passed. 

Keeping a legislative history of enacted laws (for example, 
early drafts, memoranda of law, research reports, correspondence, 
etc.) may also be helpful for determining the tribal council's in­
tent at a later date (see section 10.1). 

SUf+tARY 
The codewriter's role in the tribal legislative process is very 

important. He must be able not only to draft effectively, but also to 
assist the tribal council at every step of the way. He must help the 
council determine in the first instance whether legislation is needed. 
If it is needed, the codewriter must determine how to make it work 
effectively on a practical level and meet all legal requirements. 
Finally, he must help insure that adequate notice of newly enacted 
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laws is given, and that the laws are maintained 
affected can refer to them easily. 

REFERENCES· 
Dickerson, Legislative Drafting. 
Knight, Tribal Regulatory Systems. 

• See BIBLIOGRAPHY for complete citations. 
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PART II 
FUNDAMENTALS OF LEGISLATIVE DRAFTING 

CHAPTER 5 
BASIC DRAFTING SKILLS AND REQUIREMENTS 

This chapter addresses some of the basic skills a codewriter 
should have. These skill areas include legal research and analysis, 
preparation of research reports, subject matter knowledge, and basic 
writing ability. 

5.1 Legal Research - An Introduction 
Legal research is an extremely important tool for the codewriter. 

Entire texts are devoted to the subject. This section provides only a 
basic introduction to how research is done in the American legal 
system. For more information on how to do legal research, the reader 
is directed to the references listed under that topic in the BIBLI­
OGRAPHY. Law schools sometimes devote two full semesters to a legal 
research course and many two-year colleges that have paralegal pro­
grams now offer legal research classes as part of their curriculum. 

Because the bulk of law in the American legal system is found in 
statutes, cases, and regulations, the system of legal research is 
aimed at getting access to those laws. 

A. Researching Statutes 
. When Congress or the state legislature passes legislation that 

becomes law, the new law is published. The laws passed by Congress 
are published in an official multi-volume set called Statutes at 
Large in the chronological order in which they became law. 

Each law of Congress is assigned a number. The laws that affect 
the general public are called public laws. For ex~ple, the Indian 
Self-Determination Act is Public Law 93-638, which means it was the 
638th pub 1 i claw passed by the 93rd Congress. It is pub 1 i shed at 
volume 88, page 2203 of the Statutes at Large and cited as 88 Stat. 
2203 (see Illustration 5-1). 

Each state, having its own constitution and form of government, 
may vary from others in how it enacts and publishes its laws. Some 
states' statutory laws are published in an official multi-volume set 
simil ar to Congress' Statutes at Lat"ge. The numbering system and 
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organization of the laws will also vary from state to state. (See 
Illustl'"ation 5-2)' Some states' statutes are published by private 
publishing companies. 

Within the last thirty to forty years, most stahs also have 
codified their statutes •. (Illustration 5-3) Codification is a rear­
rangement of existing statute law by subject matte,r, without making 
sUbstantive changes, thus enabling easier access to current laws. 
(See Chapter 10) Some of these are official (directed by statute) and 
others are unofficial (privately published). Laws of Congress, after 
the publication in the Statutes at Large, also are rearranged by sub­
ject matter in the United States Code, the official codification of 
federal statutory law. (See Illustration 5-4) 

There are also two unofficial codifications of federal statutes. 
The United States Code annotated (USCA) and the United States Code 
Service (USCS) are privately published codifications which include 
citations to court cases that have interpreted the code sections 
(annotations), legislative history and related information. (See 
~11ustration 5-5) 

Because of the subject arrangement, the law on a particular topic 
can be located by looking in the Code's index, which then indicates 
the title, chapter, section, or simiiar number where that code 
section can be found. (See Illustration 5~6) 

B. Researching Cases 
The decisions of courts are published in a manner similar to that 

of statutes except that there is no codification of the case law. 
Instead, digests are used to locate judicial opinions on a particu­
lar subject. -'While court decisions are published chronologically 
in multi-volume sets based on jurisdiction (called Reporters), 
the. digests summarize the points of law from those decisions and 
index them by subject. These summaries also contain citations to 
the volume and page in the reporter for that jurisdiction where the 
cases can be found which discuss that point of law. 

Federal Court decisions are published in unofficial reporters by 
West Publishing Company. The decisions of the United States Courts 
of Appeals are found in the Federal Reporter. Decisions of the 
United States District Courts are found in a reporter called the 
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Federal Supplement, and also in the earlier volumes of the Federal 
~eporter. The decisions of the United States Supreme Court can be 
found in an official reporter, United States Reports, and two unof­
ficial reporters, the Supreme Court Reports (West Publishing Company 
and Bankcroft - Whitney), and the Supreme Court Reporter, Lawyers 
Edition (Lawyers Cooperative Publishing Company). (See 
Illustrations 5-7 through 5-11) 

State Court decisions may be published in official or unofficial 
reporters, or both. For example, some states have an official 
reporter which reports only that state1s decisions. The same deci­
sions also will appear in the unofficial regional reporters 
published by West. (See Illustrations 5-12 and 5-13) Each regional 
reporter reports the decisions of the appellate courts of the states 
in a particular geographic region. For example, the Pacific Reporter 
reports the appellate decisions from Alaska, Hawaii, Washington, 
Oregon, California, Idaho, Montana, Arizona, Colorado, New Mexico, 
Kansas, Utah, Wyoming and Oklahoma. 

Both statutory and case law are kept current by the publication of 
pocket parts or supplements to the reporters, code books, indexes 
and digests. (Illustration 5-13A) 

There also are reporters that deal exclusively with cases in a 
particular area of law. For example, the Indian Law Reporter 
publishes monthly reports of federal, state and tribal ·court deci-, 

sions that affect Indian law. (Illustration 5-14) 
C. Researching Regulations 

Regulator~_ laws include the rules, regulations, decisions and 
~rders of governmental administrative agencies that have the force 
and effect of law. These agencies are g~nerally creatures of the 
legislature, owing their very existence to the passage of a law. 
Therefore, the legal force and effect of any given regulation will 
depend on whether or not it is within the scope of power delegated 
by the statute to the agen~y and on whether the statute itself is 
~alid. 

Regulations are generally not in effect until they are published. 
Federal regulations and other federal agency matters are published 
weekly in the Federal Register. Those that are of a general and per-
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manent nature are codified in the Code of Federal Regulations (CFR). 
The CFR is organized much like The United States Code with regula­
tions arranged in titles, parts, and sections according to subject 
matter. (Illustrations 5-15 and 5-16) 

LAW-FINDING TOOLS 
D. Digests 

Digests are case finding tools. They are law books arranged 
alphabetically by subject matter in a manner that allows the 
researcher to locate cases on specific points of law. Within a par­
ticular subject cases from one or more jurisdictions are cited to­
gether with a brief of a point of law discussed in that case. With" 
the citation, the researcher can then locate and read the case to 
make sure it does relate to the point of law being researched. 
(Illustration 5-17) 
E. Encyclopedias 

Encyclopedias are case finding tools, tao, but they serve another 
important function as well. An encyclopedia, a multi-volume set 
arranged aphalbetically by subject matter, contains broad introduc­
tory treatment in particular areas of the law. This is an espe­
cially helpful place to start research when unfamiliar with a 
particular area af the law. 
_ Encyclopedias also contain footnotes which cite cases or other 
authority which support the point of law being discussed in the 
text. One can either look up the cases cited art based on better 
understanding. of the law, go directly to a digest and look for cases 
that deal with a particular issue. 

The two most commonly used encyclopedias are Corpus Juris 
Secundum (CJS) and American Jurisprudence (Am.Jur.). (Illustration 
5-18) 
F. Treatises, Law Reviews, Hornbooks and Loose Leaf Services 

These publications are similar to encyclopedias; however, they 
usually are dedicated to a particular area of law such as contracts, 
torts, criminal law or federal tax, and therefore can provide much 
more detailed treatment. Treatises, such as the Restatement of 
Torts, tend to codify the case law into a comprehensive restatement 
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of what the law is, or in some instances, what it should be. Horn­
books are text books published by West Publishing Company, each one 
dealing with subjects such as torts, evidence, criminal law, federal 
courts and many others~ Loose leaf services are exhaustive treat­
ments of particular legal areas of practice that, like digests, con­
tain not only case summary and citations but also practical informa­
t.ion that is useful to the lawyer practicing in that area. Loose 
leaf services, published in ring-type binders, are updated frequent-
ly and provide one of the most current sources of changes in the law. 
One of the most commonly used loose leaf services is United States Law 
Week (USLW), which is updated weekly and contains current information 
on the activites of the United States Supreme Court as well as a 
general law volume that keeps track of recent legal developments around 
the country., Summaries or complete texts of some cases will often be 
published in the United States Law Week before appearing anywhere 
else, including the official reporters. (Illustration 5-19) 

HOW TO FINO OUT IF CASE LAW IS STILL GOOD 

G. ~he2hards Citations 
Shephards Citations is a specialized publication devoted solely to 

keeping track of court decisions that have cited to and discussed an 
earlier court decision. For example, if a case is found that sounds 
like it is good authority for the point of law a reviewer is inter­
ested in, how would one know if it is sdll good law? Has it been 
r:eversed by a higher court? Was it later overruled? Have any 
other courts discussed the same issue and cited, favorably or un­
favorably, to the case? If the citation for a case is found in 
Shep~rds, a list of subsequent cases that have cited to that case 
will be found also. Letter notations next to each subsequent cita­
tion will indicate the treatment that later courts give to the case; 
for example, reversal, (r), overruled (0), followed (f), examined 
Celt and similar notations. (Illustration 5-20) 
H. Other Sources 

'0 

Many other publications wi 11 help in doing legal research •. Those 
mentioned above are the most commonly used sources. Local bar organi-
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zations and others publish practice manuals and form manuals which can 
be helpful shortcuts for the practitioner, although there are no sub­
stitutes for careful legal research. Computerized legal research is a 
rapidly growing field, with Westlaw and Lexis computer systems able to 
provide direct access to many thousands of court decisions. Legisla­
tive history may be important to research to find out the bac~ground 
of particular law; the U. S. Code Congressional and Administrative 
News (USCCAN) publication reprints congressional committee reports and 
related information on particular federal legislation. (Illustration 
5-21) Direct access to sources of legislative history is also available 
at selected libraries. 

For more information, consult the legal research publications 
listed in the BIBLIOGRAPHY or contact the librarian at your local law 
library. 

5.2 Legal Analysis 
A. How to Read a Statute 

A statute must be read with great care in order to determine what 
it mea'ns. Each word and punctuation mark may be important and can­
not be overlooked. What specific words or phrases mean.;n statues 
is often unclear. Sometimes these ambiguities are intended because 
a statute must cover a lot of different situations that cannot be 
spelled out in advance. Other times these ambiguities are simply 
the result of the general uncertainty of the meaning of words. 

The best approach in analyzing a statute is to first determine 
its common sense meaning. The more technical the subject matter is, 
however, the more difficult this will be. The second step is to 
consult related parts of the statute, especially any "definitions" 
sections, to see if the common sense meaning holds up in context,. 
The third step is to read any legislative history, such as minutes 
of legislative sessions, committee reports, or transcripts of legis­
lative hearings. The fourth step i~ to research cases in which the 
courts have attempted to interpret the same, or a similar, statute's 
meaning. 

Analysis of a regulation should usually follow the same procedure. 
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B. How to Read a Case 
An effective reseacher does not read with the same degree of 

care and attention every case he comes across. He must go through a 
"weeding out" process to find those cases that are on point, that is, 
directly related to the question he is researching. This process is 
made easier by the use of headnotes at the beginning of most published 
court opinions. The headnotes summarize the major points of law con­
tained in the opinion. While the headnotes cannot be relied upon as 
the law, they are a useful device to help the researcher determine 
whether it is necessary to read the entire opinion. However, the 
relevance of a case should not be rejected based on the headnote 
alone since it is only an editorial summary and may not correctly 
analyze the particular point of law discussed in the actual opinion. 
The-headnote also refers the researcher to the location in the opinion 
where the headnote subject is discussed. Always double-check the 
headnote's accuracy by looking to the opinion itself. (See 
Illustrations 5-7 through 5-13) 

Once a relevant case is found, based on headnote researching, 
the case should be read carefully and notes taken. This note-taking 
is often referred to as briefing a case. The brief should contain 
1) the full citation of the.case so it can be found or cited to 
later, 2) a brief history of the-proceedings leading up to the deci­
~;on (for example, lithe case was an appeal from a summary judgment 
by the federal district court, Western District of Washington"), 
3) a summary of the essential facts, 4) a statement of the issue or 
issues, and 5) the court's decision, or holding, and the reasons for 
it. 

The brief of the case could also include the court's discussion 
of related issues not before it, called dictu., which does not have 
the force of legal precedent that the holding does. The arguments 
of the parties and how the court responded to them could also be 
noted. 

The idea is to keep a short but helpful record of the research 
for future reference so that it can be referred to again rather than 
having to locate and read the case allover again. 
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5.3 Research Memorandum 
A. Communicating the Results of your Research 
If the research has been done thoroughly, a fair amount of in­

formation may have been compiled. The researcher may have copies 
of laws adopted by other jurisdictions on the same subject matter 
being considered for legislation, in addition to citations and brief 
summaries of recent federal court cases that affect the tribe's abili­
ty to legislate in the subject area. There could be excerpts from the 
tribe's constitution that address the council's powers to legislate, 
as well as notes on what all this law means and how it affects the 
tribe's ability to enact some kind of law. 

While all of this may be meaningful to the codewriter who did the 
research, there remains an obligation to communicate the results of 
the research to the council. That body is the client that must make, 
~nd is responsible for!/ the decision to legislate or not to legislate 
and how exactly to go about doing it. It will be their law and not 
the codewriter's.* Some tribes will insist on being fully informed of 
the legal basis for legislation, and all efforts to get down to the 
II rea 1 work· wi 11 be ri ghtfu 11 y impeded. Other tr i bes, however, may 
decide that since they have an expert legislative drafter, an opinion 
that the proposed legislation ,will work is good enough for them. The 
temptation to accept this unbridled faith should be resisted even at 
the risk of the client',s impatience. The codewriter should explain 
the importance of being fully informed of the consequences of the pro­
posed law. It will be an unhappy situation if the Council is later 
surprised by adverse consequences of which it had not been advised. 

--
Every course of action, especially by tribes in trying to exercise 
their powers, involves some degree of risk.** Those who must live 
with the consequences of that risk occuring should be fully advised 
of its seriousness in advance. 

* liThe codewriter mustn't forget that he is a legislative mid-wife; 
he is not having the baby himself." (Dickerson at 14) 

** Tribes have come to learn that some of their powers exist more 
in theory than in fact, because as soon as they begin to exercise 
them, efforts are made to take them away.1I (Pevar at 70) 
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Sometimes the codewriter's advice may be simple enough to be 
given orally to the committee or council. Even then~ if it is that 
simple it will take only a little extra time to put it in writing and 
give a copy to each member. If they read it, the oral message is 
reinforced. If they don't, a record has been made that they have been 
advised of the possible consequences. This will be especially impor­
tant if efforts to give an oral report are squeezed out by the press 
of other agenda items. 

B. Basic Format for a Research Report 
The format for a written research report will depend a great 

dea'/ on the number of issues that need to be addressed, their 
complexity, and matters of personal drafting style. It will depend 
upon who the audience is (committee, council, attorney, etc.) and 
what they need to know. These are important considerations and any 
research report should be tailored to fit them. 

The format to be discussed here, the memorandum, is only one 
possible approach. If it seems to fit well in a particular situa­
tion it can be used without modification. If it does not fit well, 
it should be modified. If there are numerous issues, the report may 
need to include several separate memoranda which can be tied to­
gether by a brief cover memo or letter. The kind of research prepa­
ration done before any substantial draftin~~f the proposed law may 
be very different than when a completed draft is being presented. 
In the latter ca'se, a report may have substantial discussion of 
specific provisions in the draft law, unless these kinds of comments 
have been included in the draft itself. (See Chapter 4) 

--
When citing to cases, statutes, or other references in the 

research report, use generally the citation form suggested by A U,ni­
form System of Citation. (Harvard Citator or "blue book") (see 
BIBLIOGRAPHY) 
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The following explains the basic format for a memorandum-type 
research report. (An example of an actual report is shown in 
Illustration 5-22) 

To: Tribal COI1II1ittee (or' Counci 1) 

FROM: (Narne) 
RE: Research on Questions related to Proposed Tribal 

Law on (subject matter) 
DATE: (Date of memorandum) 

I. INTRODUCTION 
(Explain in a few sentences the purpose of the 
memorandum, a description of the problem for which 
legislation was requested by the committee or 
Council on , 19 ___ , and that what follows 
is results of research into that area) 

II. ISSUE(S) (or "QUESTIONS") 
1. Does the tribe have an inherent power to 

(regulate a specific area, etc.)? 
2. If so, are there any limitations in federal, 

tribal, or other law on the tribe1s inherent 
power in that area? 

3. Has this tribe, or any other jurisdiction, adopted 
laws to regulate this area? If so, how successful 
have they been? 

III. BRIEF ANSWERS 
1. Yes, the tribe does have inhere'nt power to regu­

late (whatever ••• ). 
2. Yes, there are limitations in federal law, but they 

are limited in a way that will not affect this 
specific area the tribe wants to regulate, etc. 

3. ihe tribe has a few laws that do not adequately 
address the problem area (copies attached), 'etc. 
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Several other tribes ~nd the state have adopted 
legislation that has worked well, but may need to 
be modified for use here, etc. (See attached copies) 

IV. STATEMENT OF FACTS (Optional) 

V. DISCUSSION 
(This section should contain a fairly thorough, but 
understandable discussion of the law as it affects the 
issues listed above. If the memorandum is intended 
primarily for the tribe's internal, policy-making use, 
it should be a balanced discussion that fully evaluates 
the positive and negative aspects of applicable law. 
If it is designed for, or may be used for, convincing 
persons or authorities outside the tribe that the tribe 
does have authority to regulate in a given area, the 
memorandum should be persuasive. If this latter type 
of document is needed, a separate lIinternal" memorandum 
should be-prepared for the tribe that lays out the 
"down side·', or weak points, of the argument. 
The discussion section should apply the law to the 
facts as framed by the issues and fully alnalyze the 
results.) 

VI. CONCLUSION 
(This section should briefly set forth the specific 

.. conclusions shown by the discussion section and then 
answer the issues set out in Section II. The "brief 
answers· should be done last, since they are summaries 
of the conclusion.) 
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5.4 Subject Matter Knowledge 
There are a number of areas of the law that the tribal codewriter 

should have at least a working familiarity with. The following 
discussion examines some of these subject areas. 

Federal la~ has a tremendous impact on tribal law. In addition 
to looking to the federal statutes or leading cases that have 
affected tribal law, federal rules and regulations, and even state 
law, must be examined to determine the actual effect on tribal law 
making. Where the federal government has given some of its author­
ity over Indians to the states, or where the federal courts have 
declared that authority to rest with the states rather than with the 
federal government, state law must be consulted. 

For example, while the federal executive and legislative 
branches have been content for a number of years to allow tribes to 
sell liquor under Secretarial-approved liquor ordinances, that 
authority was struck down by the Supreme Court in Rice v. Rehner, 
103 S.Ct. 3291 (1983). The court held that liquor sales in Indian 
country must comply with state law. Therefore, before proceeding with 
a liquor business or the licensing of liquor sales on its reservation, 
the codewriter should examine state law to make sure tribal efforts 
will not be frustrated. Likewise, in states that were given jurisdic­
tion over Indian country by Congress under Public Law 83-280 ("P.L. 
280M

) tribes look not only to that federal· legislation, but also to 
state law to determine the scope and application of that jurisdiction 
by the state. That will vary from state to state according to federal 
law and from reservation to reservation within a state according to 
federal or state law, or both. (~section 8.7) 

Because the existence of Indian tribes dates before the 
arrival of Europeans and formation of the American government, a 
number of tribes (for example,. Pueblos of New Mexico) may have 
rights that are affected by land grants under treaties with other 
countries (Great Britian, Spain, etc.). Knowledge of these treaties 
may be important to the exercise of certain tribal governmental 
powers. Likewise, the powers granted or reserved in treaties with· 
the United States may vary greatly from tribe to tribe, affecting 
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t.he specific powers a particular tribe can exercise. 
It will take time to develop a working familiarity with Indian law 

and related subjects, but it is an effort the tribal codewriter cannot 
afford to ignore. 
5.5 General Writing Skills 

In addition to the other skills discussed in this chapter, the 
codewriter should also have the basic ability to write well. Good 
legal writing, whether in drafting legislation or any other legal 
document, has four basic elements. It must be 1) accurate, 2) brief, 
3) ordered, and 4) clear. To be accurate requires stating correctly 
the law or facts. To be brief requires saying what needs to be said 
in only as many words as are required to get the point across. To be 
ordered means that the legal document follows a logical pattern from 
beginning to end. To be clear means that unnecessary "legalese" and 
duplication is avoided so that the meaning of the words used can be 
easily understood. 
(See the BIBLIOGRAPHY for references to legal writing publications.) 

SUfoft1ARY 
By learning the essential skills of legal research, analysis, 

research report preparation:». and good writing, and by learning Indian 
law and related subjects, the codewriter will be on the way to deve­
Toping as a legislative drafter. 

REFERENCES· 
Legal Writing/Ethics (Legal Education Series), National Indian Justice 
Center. 
(Also, legal research and writing publications listed in BIBLIOGRAPHY) 

• See BIBLIOGRAPHY for complete citations. 
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CHAPTER 6 

GENERAL RULES OF STATUTORY INTERPRETATION 

This chapter examines the rules that courts may apply when inter­
preting legislation. The codewriter must be aware of these rules so 
that the legislation he drafts will be interpreted correctly. 

It is important to keep in mind while selecting the wording and 
arrangment of a draft tribal law that it will be subject to dif­
fering interpretations by different readers. The tribal member or 
non·-member who must camp 1 y with a 1 aw wi 11 interpret it one way; the 
tribal officials who have to use it may interpret it another; and 
the courts that must hear and decide on disputes may give still a 
third interpretation. The selection of wording should, as much as 
possible, lead to interpretations by these various readers that are 
as close as possible to each other in order to avoid confusion, and 
as close as possible to the council's intent so that the legislative 
purpose is fulfilled. Because language itself is not always clear 
as a means of communication, the codewriter should be familiar with 
basic principles courts use to interpret statutes (also called sta­
tutory construction). 

The codewriter should not rely upon these rules of statutory con­
struction as an excuse for unclear drafting. He should hold himself 
to a hi gher standard so that resort ,to the ru 1 es of construct; on wi 11 
be unnecessary. Because exception to the rules of construction is 
often taken where the legislative intent is otherwise clear, and 
because the rules are ever subject to widely varying interpretations 
by the courts, reliance on them will leave the outcome of any 

'legislative effort gravely in doubt. 
The 'following are the generally accepted rules for interpreting 

statutory law. 

RULES OF STATUTORY CONSTRUCTION 

6.1 Specific Controls the General 
A. General words are understood to be restricted in their meaning by 

more specific words which came before. 
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For example, in the phrase "boats, nets and other property may be 
seized ••• ," "property" is a general term that would be understood as 
being limited to property that is similar to the more specific terms 
"boats'l and "nets" for purposes of the code or statute. 

B. If the meaning of a general word cannot be reconciled with the 
meaning of a specific word in the same code, the specific word 

will control. 
For example, liThe court shall not exercise jurisdiction over 

domestic relations disputes" in one statute cannot be reconciled with 
liThe court shall exercise jurisdiction over disputes between spouses 
over custody of their children" in another statute. The second provi­
sion will control, since it is more specific, and allows the court to 
exercise jurisdiction over child custody disputes between spouses even 
though they may be considered domestic relations disputes. 

C. The expession of one thing is the exclusion of another. 
For example, if "Non-member Indians may fish in reservation 

waters without a license," by strict application of this rule members 
cannot fish without a license. 

6.2 Last Word in a List 
When a series of words of .general meaning is followed by words of 

limitation, the limitation will apply only to the last word in the 
list, unless otherwise stated. For example, "licensee may hunt moose, 
deer, geese, and ducks that are not within the reservation1s housing 
area. 1I Strictly interpreted, only IIducks" would be off limits in the 
reservation housing area. 

-
6.3 Interpreting Meaning from Context 

- The meaning of doubtful words may be determined by their 
reference to associated words. 

- Words and phrases are not to be understood in any manner 
but as is written exactly. 
Statutes that are related are understood in a consistent 
fashion, so as to harmonize one with the other, and 
achieve a uniform result. 

- The Statute should be read as a whole. The words of a 
statute or code are not meant to be isolated - their 
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meaning must be found in reference to the statute as a 
whole. Words will be understood to make the statute 
internally consistent. 

6.4 "And/Or. 1I 

The use of the words "and/or" may be interpreted as either way, 
a.rid .Q!. or, as appropriatea Example: "Service of process shall be by 
personal service and/or by certified mail." If "and/orn were inter­
preted to mean "and,'1 every service of process would require both per­
sonal and certified mail service. Since this duplication was likely 
not intended, lIand/or" would be interpreted to mean lIor," either 
method of service being sufficient, but allowing both. 

6.5 Later Enactment Controls Earlier Enactment 
If a later enacted statute cannot be read in agreement with an 

earlier enactment, the later enactment, as a more recent expression of 
legislative intent, will control. For example, in the "domestic rela­
tions. example discussed earlier, assume that the prohibition against 
tribal court jurisdiction over domestic relations disputes was the 
most enactment. Even though the specific controls the general, here 
the later general enactment is considered the most recent statement of 
legislative intent and therefore controls over the earlier specific 

statement 0 

DETERMINING LEGISLATIVE INTENT 

Where the meaning of a statute is unclear when applied to 
specific circumstances, the courts will look beyond the words of 
the statute to determine what the legislature intended. This 
"legislative intenta may be anyone of three kinds: 

(1) Intent regarding the. meaning of specific statutory 
provisions, words, or phrases; 

(2) Intent regarding the general purpose of the statute; and 
(3) Intent to address a general social problem. 

Oftentimes it m~y be enough to know about the last two general 
kinds of intent. These are usually the easiest to determine from 
the available sources of information about legislative intent~ The 
first kind of intent is more difficult to determine because legis­
lators seldom spend a great deal of time figuring out for them-
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selves what specific words mean and how they apply to different 
possible situations. This is especially true with regard to tribal 
legislative bodies where, even if a tribal council has taken the 
time to determine what meaning applies to specific words or phrases, 
their intent may not be recorded. 

Information about legislative intent is generally from three 
sources: 

(1) evidence in the definition or purpose sections of the 
statute, ordinances or other information in related 
tribal 1 aws; 

(2) tape recordings or minutes of meetings, notes of the 
drafter or others, letters or notes prepared to 
accompany particular drafts, and changes from early 
drafts to final drafts; and 

(31 existing case law, studies or reports, or other non­
legislative information which the lawmakers may have 
considered or reacted to. 

The first source listed above is the most reliable source out of 
the three. The second source may be extremely helpful if suf­
ficient information is available. The third source is the most 
indirect reflection of the legislature's intent. 

SUMt1ARY 
Courts apply the rules of statutory construction when the meaning 

of the statute is unclear. The codewriter can avoid this problem by 
writing laws clearly, as discussed in the next chapter. He must still 
be aware of how courts will likely interpret any unclear laws, and 
what sources of information they look to for external aids in inter­
pretation. 

REFERENCES* 
Cross, Minnesota Revisor's Manual. 
Dickerson, Legislative Drafting. 
Read, Materials on Legislation. 

* See BIBLIOGRAPHY for complete citations. 
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CHAPTER 7 
LEGISLATIVE DRAFTING RULES 

This chapter discusses some commonly accepted rules for good 
legislative draftmanship. These rules are not hard and fast, and a 
law will not likely be declared invalid on grounds that a rule wasn't 
followed. (However, not following a rule of good draftmanship could 
lead to a vaguely-worded law that is invalidated by the court because 
it is unconstitutionally vague.) The primary purpose of the rules is 
to encourage clarity and uniformity of expression in statutes so that 
they can more readily be understood. If, in the drafter's best judg­
ment, following the rules in a given instance would clearly defeat 
purpose, the rules should be ignored in that instance. 

7.1 ].as i c Approach 
If a research report was prepared and submitted in response to a 

tribe's request for legislation, a recommendation should have been in­
cluded on how to proceed with drafting the new law. If the recommen­
dation is acceptable to the coun,cil, the codewriter has a solid basis 
from which to plan his approach to drafting. (This discussion also 
applies to working with a committee instead of the council.) The 
proposed approach should be communicated in writing so that the code­
writer and council are proceed.ing from'the same starting point and 
with the same set of assumptions about what is to be done. 

If a due date was not assigned for completion and return of a 
proposed draft to the council, one should be set and the council 
notified it \!ii 11 be back to them by that date. The deadline wi'll 
help the codewriter focus the work and get it done amidst the press of 
other demands that ultimately intervene. If the deadline cannot be 
met, the council should be told far enough in advance so that members 
can rearrange their schedules. 

With the deadline in place, the drafter can start to design a 
plan of operation. This plan should include the additional research 
tasks that were not completed in the earlier research stage, as well 
as other tasks, such as consultation with experts in the field at 
hand, or government officials (for example, the Solicitor's office -
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see section 8.10 - who may ultimately have some impact on the enact­
ment of the law. 

Most importantly, however, the plan should include an outline of 
the draft law itself. This can be fairly general at first, but 
detail should be added as soon as possible. As in architecture, the 
outline provides a "blueprint" of what the ultimate product will 
look like. Dividing the different parts of the drafting project 
into separate categories withill the o~t1ine allows the codewriter to 
focus on specific parts without having to worry about where it fits 
in the entire draft. 

The outline will also be indispensable if more than one person 
is to be involved in the drafting. By assigning different parts of an 
outline, each codewriter will better understand the scope of his own 
assignment. 

7.2 Arranging the Statute 
Arranging a statute means making some very basic decisions about 

how to write it. What will the first part of the statute say? What 
will the second part say? .And so on. The main objective is to make 
the provisions of the statute clear, usable and easy to find by 
those who will have to use them the most. The provisions should be 
arranged so that the parts of it can be amended later without re­
quiring re-writing of the entire statute. 

Listed below are some basic rules to follow in arranging a sta­
tute; however, the codewriter should not be afraid to depart from them 
if another arrangement will make the statute clearer, more usable, 
or its parts-easier to find. 

A. Each separate subject should be located in a single place. 
If it is necessary to treat the same subject in more than one 

Rlace, a cross reference should be indicated so that the reader is not 
deceived into thinking that all the law on the subject is covered in 
one place. 

B. Do not state the same rule of law in more than one place, 
unless it is being applied to different curcumstances. 

c. General provisions normally come before special provisions. 
D. More important provisions normally come before less important 

provisions. 
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E. Permanent provisions normally come before temporary provisions. 
F. Technical "housekeeping" provisions normall, come at the end. 
G. When writing about a series of events that may take place over 

time 9 especially if they are related, it is best to put them ~ 
chronological order. 

H. A term or subject that recurrs often should be treated at the 
beginning. 

The following outline is a typical order for a draft statute. 
When drafting a short and· simple amendment, of course, this outline 
may not be needed. It should be used as a flexible guide rather 
than rigidly aqhered to. (An example from the contents of an actual 
code section is shown in Illustration 7-1.) 

Outline for drafting a statute: 

TITLE 

ENACTING CLAUSE (if used) 

(1) Short title, if any. 
(2) Statement of purpose or policy, if needed. 
(3) Definitions. 
(4) Most significant general rules and special provisions. 
(5) Subordinate provisions, and exceptions large and impor-

tant enough to be stated as separate sections. 
(6) Penalties. 
(7) Temporary,provisions, if any. 
(a) Specific re~eals and related amendments. 
(9) Saving clauses, if needed 

(10) Severability clause, if needed. 
(11) Expiration date, if any. 
(12) Effective date, if different from date of enactment. 

7.3 Legislatiave Writing Style 
A. Abbreviations. Avoid abbreviations unless the abbreviation is 

part of a corporate name or legal citation. 
Example: Beer Steins Co., Inc. 
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B. Capitalization. 
Capitalize the following: 
(1) Proper nouns and their derivatives (Indian, 

American); 
(2) Common nouns when they form part of a proper name 

Example "tribe ll in Upper Skagit Indian Tribe ll Qr the 
Tribe; 

(3) IIAct ll
, "Ordinance", or "Code" when referring to a 

particular statute. Example: Indian Self-Determina­
tion Act (the Act); Housing Ordinace (the Ordinance); 
Law and Order Code (the Code); 

(4) "Government" when referring to the United States 
government. 

Do not capitalize the following: 
(1) .. title ll

, IIchapter", "section", lIarticle", 
"paragraph", except when referring to a particular 
reference (e.g., "Title VI"); 

(2) Common nouns when not part of a proper name nor used 
in reference to an entity whose name is a proper noun 
("city·, licounty",' "state", "tribe"); 

(3) Official titles unless in conjunction with a person's 
name (" governor ll

, II senator" , "chairman", "Chairman 
Jones ll

); 

(4) Words indicating geographical location ("northern 
Arizona"). 

C. Consistencx. The codewriter should attempt to make the draft 
consistent with existing laws in grammar, punctuation and style. 
If existing code language is outdated grammar, punctuation and 
style, existing' law may need to be amended. The choice of words 
within a draft should be consistent. Different words should not 
be used to convey the same meaning. The same words should not be 
used to convey different meanings. 

D. Directness. Where the same idea can be accurately expressed 
either positively or negatively, it should be expressed posi­
tively. The negative expression is used only where compliance 
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compliance with the law is required before the transaction becomes 
valid. Example: IINo person may drive a motor vehicle on the 
reservation unless he has first obtained a valid driverls license. 1I 

(negative expression) IIEvery person shall obtain a valid driver's 
license before driving a motor vehicle on the reservation.'1 (positive 

expression) 
E. Mood. Avoid use of the phrase IIshall be" when stating what the 

law.h. For example, say IIA license is required to engage in 
business on the reservation'l rather than IIA license shall be 
required ••• " Use of IIshall" should be limited to directing an 
official or other person to carry out a duty. For example, liThe 
administrator shall order anyone conducting business on the reser­
vation without a license to cease business operations. 1I 

F. Number and Gender. Ordinarily, the singular should be used in­
stead of the plural. As a rule, the drafter should prepare drafts 
which are sex neutral. In the selection of sex neutral terms, how­
ever, the codewriter should ayoid artificial or coined terms, or 
the repeated use of "his or her" when to do so would be clumsy. 
This applies to amendments as well as new laws, if it can b~ done 
without creating pr~blems in the statute. For example, the drafter 
should be careful to determine that by drafting in the singular 
and sex neutral ion a few new sections of a law the impression is 
not created that the remaining sections concern only the plural or 
males. (See "Consistencyll section 7'.3C) 

G. Numbers. 
(l) Amounts. Numbers one through ten are written out ("five"), 

unless in groups (liS, 10, or 27"), and at the beginning of a 
sentence. Numbers over ten are written in figures ("12, 19, 
146">.. Compound numbers, if expressed in words, are hyphenated 
(llthirty-four, fifty-ninth"). 

(2) Order. Numbers in a series one through ten are written out 
("first, ,second, fifth", NOT 1st, 2nd, 5thll). 
Numbers in a series over ten are expressed with numbers and 
letters ("11th, 22nd, 23rd, 81st"). 

(3) Dates. Dates are always expressed in figures or numbers only. 
Example: -January 1, 1986" not January First, Ninteen Hundred 
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and Eighty-Six." 
(4) Fractions. Wheri the denominator is ten or less, the fraction 

is written in words ("nine-tenths"). When the denominator is 
over ten, the fraction is expressed with figures (e.g., 3/11, 
4/17, etc.). All mixed numbers are expressed in figures with 
hyphens (1-1/2, 37-3/8,,811-1/32). 

H. Official Titles. Use the official and correct title of the 
public officer, department or agency referred to. Once used, 
however, a shorter reference, e.g., I'hereinafter Ithe 
Department I ,II can be made in a- subsequent text. 

I. Person. The third person is used (he, she, they, it)~ not the 
first person (I, we) or second person (you). 
Example: "Every applicant shall provide proper, identification 
upon request of the Tribe, II not "You shall provide proper ident­
ification upon .2!!!:. request." 

J. Punctuation. 
(1) Clauses. Use commas to set off clauses that describe a subject 

already identified (e.g., lithe hearing officer, who shall be 
appointed as provided in section 12, may ••• II), but not clauses 
that identify the subject (e.g.," the hearing officer who is 
appointed under section 12 may .... ") This most frequently occurs 
when the draftsman omits one of the two commas which should be 
used to set off a parenthetical expression from the rest of the 
sentence. For example, say "The citation, which shall be signed 
by the alleged violator, shall be filed with the prosecutor" not 

, . -
liThe-citation which shali be signed by the alleged violator, shall 
be filed with the prosecutor." 

(2) Series .of words. In a series of words, put a comma after the 
next to the last item (e.g., "nets, boats, and other gear"). 

(3) Periods. In legislative quotations, put punctuation inside 
quotation marks if it is part of the quoted material; outside if 
it is not. For example, "this ordinance may be cited as the 
I Exclusion Ordinance' .11 This is a departure from usual .punc­
tuation rules. 

K. Spelling. When referring to a dictionary, the first listed spell­
ing is not necessarily the preferred spelling - the most commonly 
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used should be selected. 
L. Tense. Use present tense, "any person who drinks ••• ", rather than 

future tense, "any person who shall drink ••• ". Use perfect tense, 
"when the advocate who first addressed the jury has completed ••• ", 
rather than future pe..t~.ect, "when the advocate who shall have first 
addressed the jury shail have completed ••• ". 

M. Voice. Use the active voice, not the passive voice. 
Example: "The manager shall issue a permit to each eligible 
applicant. 11 not "Each eligible applicant shal.l be issued a permit by 
the manager. II 

. 
N. Miscellaneous. Avoid symbols such as *, I, %, i, &, and @. 

o. Age. 
1. To indicate a person below a certain age, say: 

II ••• who is under 21 years of age. II or 
II ••• who is less than 21 years of age. II 

2. To indicate a person above a certain age, say: 
• ••• who is 21 years of age or older· 
(not Ilover 21 years of age") 

3. To indicate a person within certain age limits, say: 
1I ••• who is 21 years of age or older but less than 66 years of 
age" (not llbetween the ages af.21 and 65 11

) 

P. Dates. -
Express dates as follows: 
June 28 (not II June 28th" or "28th of June") 
June 1985 (not "28 June, 1985") 
Express periods of time by making clear exactly when the period 
begins and ends: 

"After March 12 ..... (not IIfrom March 1211) 
"Before June 1, 1985" ••• (not "until June 1,1985") 

Q. Qualifications and Provisos. Ordinarily, a rule stated in a 
statute that needs to be qualified should be by ~ or condition 
rather than by exception. (such as a proviso). 
Example: 

(Case) IIAn individual who is 21 years of age or older may' 
purchase alcoholic beverages at a tribal liquor store." 

(Condition) "If an individual is 21 years of age or older, he 
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may purchase alcoholic beverages at a tribal liquor store. 
(Proviso) "An individual may purchase alcoholic beverages at 
a tribal liquor store provided, however, that the individual 
is 21 years of age or older." 

R. Tabulation. Tabulation is a useful device for bringing order and 
simplicity to a complex sentence. For example: example: 

"An individual who is 21 years of age or older, and who is a 
tribal member who voted in the last general tribal election, 
and who has no convictions in tribal court within the last 
five years, is eligible to be a candidate for a Tribal Council 
position. " 

That sentence can be made clearer by tabulating as follows: 
"An individual who is 21 years of age or older and who: 

1. is a tribal member; 
2. voted in the last general tribal election; and 
3. has no convictions in tribal court within the 

last five years; 
is eligible to be a candidate for a Tribal Council position." 

s. Sections. Individual sections should be kept as short as possible 
and as narrow as possible. The more complex a section gets, 
dividing it into several sections should be consiqered. For 
extremely long and complex legislation, a draft law would be organ­
i zed as fo llows: 

T. 

Title I 
Chapter 1 

Article (or Part) A 
Section 1 

[subsection] 
[paragraph] 
[subparagraph] 
[clause] 

Making Amendments. 

( a) 

(1) 

(A) 

( i ) 

(1) Single parentheses in an amendment reflects normal usage: 
liThe person applying for a license (applicant) ••• " 

(2) The use of brackets or double parentheses reflects special 
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treatment, such as a previous amendment which has never been 
incorporated into a reprinted version of the amended statute~ 
If the previous amendment was an addition, the language within 
the brackets or double parentheses is underlined or struck­
through, as appropriate. This will allow the reader who has 
only a printed version of the unamended statute to more easily 
understand the effect of a proposed change. Sometimes the 
use of double parenthese around words with st~ike-through 
indicate simply that the words are being deleted from the law 
being amended. Example: "Tools used for employment will be 
exempt from execution up to a value of «noo. 00» $500.00 ... 

(See also section 7.5 C). 

7.4 Legislative Grammar 
The list in the left-hand column below includes words that are 

overused and usually unnecessary. The words listed in the right­
hand column are preferred alternatives because they say the same 
thing but are shorter, clearer, and more direct. 

Words to Avoid Words to Use Instead 
such 
said, same 

any, each, every, 
all, some 
shall (if conferring a right 

Olf a privelege) 

the, a, an 
that, it, him, her, 
they, etc. 
a, an, the 

may 

where (for demonstrating examples) when, if 
"this actll 

is directed to 
has the duty to 
is hereby authorized to 
is empowered to 
shall have the power to 
means and includes 
in the event that 
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specific references 
sha'll 
shall 
may 
may 
may 
"means" or "includes" 
if 
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Words to Avoid 
incase 
necessitate 
null and void 
per annum 
per day 
not later than 
prior to 
forthwith 
full force and effect 
sole and exclusive 
together with 

7.5 Common Drafting Problems 

Words to Use Instead 
if 
require 
void 
a year 
a day 
before 

. before 
inmediately 
"force" or "effect" 
"sole" or "exclusive" 
and 

A. Definitions. Legal definitions should be used only where 
necessary. The main use of a definition is to get clarity and 
consistency without burdensome repetition. A term should not be 
defined in a way that significantly conflicts with how it would be 
understood by the legislative audience to whom the law is 
primarily addressed. This does not rule out the use of "fictions'· 
where convenient. For example, instead of saying "'automobile' 
includes trucks, power boats, and airplanes," say "in this section 
(or title) trucks, power boats, and airplanes shall be treated as 
if they were automobiles." 

An exhaustive definition should use the word llmeansll (the term 
'fracture' means 'break'). A partial definition should use the 
word lIIineludes." The indefinite or unclear phrase "means and 
includes'· should never be used. The terms can be used separately~ 

however: "The term 'gear· ~ personal property that is capable 
of being used to capture fish, and includes boats, nets, hooks, 
barbs, and traps." 

When a comparable equivalent is not available, the words 
"refers to U can also be used. 

Definitions should generally be placed at the beginning of the 
act, ordinance, title, or chapter where the term is used •. 
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B. Incorporation by Reference. Incorporation by reference has the 
advantages of saving space and time, and often guaranteeing parallel 
results. This is especially true with regard to technical uniform 
codes such as the Uniform Building Code, Uniform Electrical Code and 
Uniform Plumbing Code. 

However, there are risks involved. One risk is that the incorpor­
ated material may not fit the legislative need. The material should 
be checked thoroughly before being incorporated. 

Another problem is whether the incorporation is meant to extend to 
future amendments to the incorporated material. Usually, in the 
absence of a statement to the contrary, only the text as written at 
the time of incorporation is deemed adopted. If the intent is to 
incorporate future amendments, and judicial or administrative inter­
pretations, this should be clearly stated. Doing this, however, 
could result in an unconstitutional delegation of authority to 
legislate to a non-tribal entity. The safest procedure is to 
expressly adopt the text only as written and incorporate any future 
amendments only after they are reviewed and found appropriate. 

C. Amendments and Repeals. 
Amendments. Although some legislation may be interpreted to 

amend existing law by implication (as being inconsistent with existing 
law), good drafting practice dictates that changes be made by express 
amendment. There are three kinds of express amendments. 

(1) "Blind" Amendments. This method is used as follows: 
I'Section 6 is amended by striking out the word' citation· and 
by substituting the word 'complaint'. In more complex 
revisions the results are not that clear, leaving the reader 
"blind. • 

(2) Wrfting out the revised results. Under this method, the 
amendment would be written to· show how the law would look after 
enactment of the amendment. The reader is not blinded as to 
the amended result, but must consult the existing law to com­
pare the changes, which can be a difficult and tedious task. 

(3) Special formatting. In this method,the section that is 
being amended is reprinted in full. Added wording is inserted 
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at the proper location and underlined. Deleted words are 
typed over with stri.ke-through ~ypeo The reader can thus see 
in one document the old and new sections and what changes are 
proposed. (See Illustration 7-2) This also saves time and 
effort (and paper) for the codewriter. 

Sometimes tribal ordinances must be amended a second 
time or more before there has been time to incorporate 
earlier amendments into the o~dinance's text. As a result, 
the codewriter is faced with the problem of showing existing law 
in the special format method that is nowhere typed out in the 
way he seeks to demonstrate it. One solution is to put 
brackets or double parentheses around language that has been 
added or deleted in previous amendments, using underlining or 
strike-through typing to show the treatment. For example, 
"when a citatHm complaint is filed with the [~clerk] ... 11 

If this approClch is followed, care should be taken in. 
selecting how to strike through so that the draft still has 
some readability. For example, if the word "Concealing" is 
being replaced with the uncapitalized "concealsll~ it could be 
done as follows: 

II Any person who -C-concea 1..:Ht!.! a weapon ••• II or better 
IIAny person who CeReealiRg conceals a weapon ... " 

The latter form is much easier to read and 'still adequately 
indicates the change that was made. 
Repeals. Do not use a general repealing clause such as: 

"All laws and p'arts of laws in conflict herewith 
are repea 1 ed. I 

Repeal existing law specifically by citing to it by 
name, title, chapter, and section number. Do not use a 
repealed clause to strike out less than a section or group of 
sections - use these amendment formats. 

A repealed law should not be revived by repealing the 
law that repealed it. In other words, if Law B repeals Law A, 
Law A may not be presumed to become law again simply be repeal­
ing Law B. Instead the repealed law should be renacted. 
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O. Purpose or Policy Section. The general rule is that such 
sections should be avoided since they tend to lead to sloppy 
drafting. The purpose of the legislation will ordinarily be 
clear if it is properly drafted. However, purpose or policy sec­
tions may be useful in emergency legislation, codification 
legislation (to overcome the presumption that substantive changes 
are being made) or where guidance to the administrative agency is 
desirable. 

E. Regulation. Generally, it is not necessary to expressly grant an 
administrative agency or official the power to issue regulations 
to implement the legislation. This will be implied from the 
authority delegated. Use of the ambiguous word IIregulation" 
should be avoided unless a specific format and procedure for 
rule-making by the agency is desired, or unless the power to 
regulate the public is granted. 

F. Severability Clause. While courts often interpret that the in­
validity of anyone provision of a law does not invalidate the 
entire law, 4se of a severability clause may help resolve any 
possible doubt. The following language is recommended: 

"If a part of this ordinance is invalid, all 
valid parts that are severable from the invalid 
part rem~in 'in effect. If a part Qf this Qrdin­
ance is lnvalid in one or more of ltS ap'pl1cations, 
that part remains in effect in all valia appli~a­
tions that are severable from the invalid appll­
cations. 1I 

Of course, the court still must determine which provisions 
are severable and which are not. If there is concerr\ over any 
especia1ly doubtful provision, it may be helpful to specifically 
identify'that provision in the severability clause. 

G. Savings Clause. A savings clause is used to avoid disrupting 
transactions that are in progress at the time of the law's 
effective date. If some or all of these transactions are 
meant to be affected, the savings clause can be drafted to 
express that. Otherwise, the following language is used. 

"This ordinance does not affect rights 
and duties that matured, R~nalties that 
were incurred; and QrOC~ealngs that were 
begun before ltS effectlve date. 1I 
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SUMMARY 
The many legislative drafting rules presented in this chapter may 

leave the reader a bit bewildered. They should be referred to by the 
codewriter primarily as an aid to writing clear laws. The codewriter 
should rely on his own instincts initially in trying to draft 
clearly. These rules can then be consulted to identify and correct 
any hidden errors. 

REFERENCES* 
Bill Drafting Guide (Washington). 
Cross, Minnesota Revisor's Manual. 
Dickerson, Legislative Drafting. 
Mehlman and Grossman, Handbook of Legislative Drafting. 

* See BIBLIOGRAPHY for complete citations. 
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PART III 
DRAFTING TRIBAL LAWS 

CHAPTER 8 
SPECIAL DRAFTING PROBLEMS 

This chapter identifies certain drafting problems that are unique 
to drafting laws for tribal governments and discusses possible solutions. 

8.1 ~aiver of Sovereign Immunity 
As sovereign governments Indian tribes are immune from suit 

without their consent. Tribal sovereign immunity is essential to 
the promotion of tribal self-government and the protection of tribal 
culture and values. See Note, In Defense of Tribal Sovereign 
Immunity, 95 Harv.l.Rev. 1058 (1982). 

In enacting a piece of legislation a question may arise as to 
whether the tribe is waiving its immunity from suit as to matters 
covered by the legislation, and can therefore be sued by persons 
adversely affected by the law. The general rule is that a tribe's 
sovereign immunity .is waived only if it is done so expressly. (See 
cases· cited in Appendix.) 

Since implied waivers of sovereign immunity are disfavored, it 
usuaJly will be unnecessary for, legislation to state that 'Inothing 
in this ordinance shall be construed as a waiver of ,the tribe's 
soverei gn immuni ty ••• II However, as a matter of po 1 i cy and in order. 
to inform the public, it may be useful to pass a law of general 
application that 

"No provision in any law of this tribe shall be 
~onstrued as a waiver of the tribe's sovereign 
lmmunity fr~m suit unless the following language 
1 s used: ••• 

By this method the tribe may gain some control over poorly drafted 
provisions that unintentionally seem to allow for a suit against the 
trib,e. If language is used that is very close to the required 
waiver language, however, or if a waiver is otherwise clearly 
apparent, a court might disregard the general waiver language 
requirement. A general law that "all waivers of sovereign immu­
nity shall be strictly construed" may also be helpful where waivers 
are not carefully drafted. 

58 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



"I ~ 

~I '( 

l.:.1 , 
\ 

II \ 

~ 

:.1 , 
J 

:.' I , 

choice as a forum for resolving disputes that arise under a tribal 
legislative scheme. By providing \'>.Ich a forum, the tribe may pre­
v~nt or delay an aggrieved party seeking the federal court resolu­
tion of a dispute over the tribe's jurisdictional authority. 
The Supreme Court has held that whether a tribal court has exceeded 
its jurisdiction presents a federal question that can be reviewed by a 
federal court, but only after remedies in tribal court are first 
exhausted. National Farmers Union Insurance Co. v. Crow Tribe, 53 
U.S.L.W. 4649 (June 3, 1985). 

Generally, waivers should be restricted to the precise subject 
matter necessary,'and then only allow suit in a tribal forum (e.g., 
tribal courts). In fact, limited waivers for equitable (non­
monetary) suits against the tribe in tribal court in selected areas 
should be encouraged because they provide a forum for protection of 
rights under the Indian Civil Rights Act. The Supreme Court has 
suggested that lack of such a forum could affect Congress' willing­
ness to allow tribes exclusively to determine the scope and content 
of those rights. 

8.2 .Jurisdiction over Non-Members 
Tribal jurisdiction over nonmembers has been severely 

restri~ted by the Supreme Court. Tribes cannot exercis~ criminal 
jurisdiction over non-Indians. Oliphant v. Suqu~~ish Indian Tribe, 
435 U.S. 191 (1978). The question of tribal criminal jurisdic­
tion over nonmember Indians is now before the courts. Duro v. 
Reina, 12 Ind. L. Rep. 3003 (D. Ariz., J~n.8, 1985). 

Tribal civil regulatory jurisdiction over nonmembers on their 
own fee land is also limited. There must be a consensual relation­
ship between the nonmember and the tribe and its members, or the 
activity being regulated must affect vital tribal interests. United 
States v. Montana, 450 U.S. 544 (1981). Tribal authority to tax non­
members, however, ~ven for activities on their own fee land, is well 
established. Merrion v. Jicarill Apache Tribe 455 U.S. 130 (1982); 
Snow v. Quinault Indian Nation 709 F. 2d 1319 (9th eire 1983),. cert. 
denied 104 S.Ct. 2655 (1984); Kerr-McGee.,Y. Navajo Tribe, 12 Ind. L. 
Rep. 1027 (U.S. Sup.Ct., Apr. 16, 1985). 
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8.3 Sentencing Alternatives 
The Indian Civil Rights Act (ICRA) restricts tribal court sen­

tencing power to sentences of no more than six months confinement 
and a $500.00 fine for each offense. 25 U.S.C. 1302(7). Other 
than that, the only restriction is that sentences must not deny the 
offender due process of law or equal protection of the law. 25 
U.S.C. 1302 (8). While the tribal court can make these determina­
tions in the first instance, federal court review is available 
under the writ of habeus corpus. 25 U.S.C. 1303. 

Often a tribe will prefer that its tribal judge order alterna­
tive sentences other than jailor fines. For many Indian families 
the loss of a family bread-winner, or payment of several hundred 
dollars in fines, can be a severe hardship. Therefore, sentencing 
alternatives are sometimes provided for in a tribal ordinance. 
These may include community service for the benefit of the tribe, 
treatment or rehabilitation for alcohol or drug-reJated offenses, 
probation with specified conditions, and restitution. 

Restitution is in many respects a traditional tribal remedy, 
requiring the convicted offender to pay back or "make whole" the 
victim or his family. Arguably, the imposition of a monetary resti­
tution requirement should not be restricted by the $500'.00 ICRA 
limitation, since it is more in the nature of ~amages than a penalty. 
However, at least one BIA Area Office has disapproved a tribal law 
and did so under a ~ode that allowed a combination of fines and 
restitution in excess of $500.00. 

In accord with other ICRA restrictio~s, it may be advisable to 
-

hold a separate hearing on the restitution issue (for example, a 
sentancing hearing) so that the defendant can contest his liability. 
Ohterwise, his ICRA right to not testify against himself may be 
violated. 

There may be other sentencing alternatives that are in keeping 
with tribal custom. These should be incorporated into a sentencing 
law or the tribal judge should be given broad discret,ion in design­
ing appropriate alternatives. Involvement of the defendent in, 
arriving at an appropriate alternative should be encouraged when 
possible. 
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8.4 Appeals 
The ICRA does not require that a tribe establish a court of 

appeals to review decisions of the tribal trial court. Nor is this 
a requirement of procedural due process. All that is required is 
adequate notice and a meaningful opportunity to be heard; however, 
there are good reasons why a tribe should have some kind of appeals 
process. 

First, since an appeals court normally consists of thr,ee judges, 
it provides three "second - chances" to evaluate whether any errors 
were made that could later be challenged in federal court. Second, 
it provides an opportunity to develop a better record and reasons 
why tribal authority or action should be upheld if the matter does 
go to court. Third, since tribal remedies must first be exhausted 
before proceeding to federal court, the prospect of lengthy pro­
ceedings at the tribal lev~l may provide an incentive to litigants 
to 'negoti ate a settlement instead. 

Review on appeal should preferably be "on the record" rather 
than by trial de novo, which requi~es an entire re-litigation of the 
same case. Review on the record below can be de novo (reviewed as . t--
if the appellate judges were the trial judge deciding the case in 
the first instance). Some tribes establish the tribal council as 
the appeals panel, but this creates obvious problems where the tribe 
is a party. If the tribe has at least four judges, three of them 
can sit as the appeals panel for the fourth judge's case; otherwise 
the tribal judges from neighboring reservations can be specially 
appointed to··serve as appellate judges on a case-by-case basis. 
This latter system, has worked well for the tribes of the Northwest 
Intertribal Court Systemo (See Justice in Indian Country, BIBLIOG­
RAPHY) 

To save the tribe from burdensome cost of frivolous appeals, 
appeals can be by permission of the appellate judges only rather 
than by right. Also, selection of the appellate panel can operate 
so that one judge automatically has the authority to make interim 
decisions that do not require the full panel to meet. This also can 
save time and money. Other efficiency measures may include telepone 
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conferences among judges and parties, and decisions on written sub­
missions instead of oral arguments in simple cases. 

8.5 Judicial Review 
Some B.I.A. officials, long concerned about the lack of express 

"judicia1 review" authority for tribal courts to review tribal 
legislative or executive actions, believe that a constitutional 
separation of power is the answer. This is a bit ironic when one 
considers that the United States' Constitution never expressly pro­
vided for judicial review of governmental actions. The Supreme 
Court simply decided that the Constitution meant for federal courts 
to have that authority, and the legislative and executive branches 
(Congress and the President) have never seriously opposed it. Many 
tribes do the same thing today even though their court is estab­
lished by legislation rather than in the constitution. While some 
tribal councils resist judicial review, others routinely allow tri­
bal court reviews of their authority 0'- actions because it insures 
the availability of an accessible independent tribal forum for reso­
lutionof disputes that might otherwise end up in federal court or 
that might aggravate political tensions within the tribal community 
if left unresolved. If tribal members are not provided a meaningful 
forum for resolution of their disputes against the tribal govern­
ment, they will either exercise their power at the ballot box and 
select new tribal leaders or Congress may be asked to intervene 
and provide for federal court review (assuming that the Supreme 
Court has not already done that in National Farmers). 

8.6 Intergovernmental Agreements 
Cooperative agreements with state, local or other tribal govern­

ments may be of great help in areas where tribal jurisdiction or 
legis'iative powers are limited. Examples would include agreements 
for state social service investigation and placement in Indian Child 
Welfare cases pursuant to tribal court orders; cross-deputization 
for law enforcement services, especially with regard to non-Indian 
offenders; co-management of fisheries, water and other shared 

, 
resources; recognition of court judgments; and joint economic devel-
opment efforts. The agreements themselves may be adopted as special 
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legislation, or new or amending legislation may be needed to meet 
requirements set forth in the cooperative agreements. 

Sources for information about sample cooperative agreements are 
listed in the APPENDIX. 

8.7 State Jurisdiction on Reservations; Public Law 280 
State jurisdiction over Indian reservations is a frequent sub­

ject of controversy and litigation. 
As discussed in chapter 2, state jurisdiction on an Indian reser­

vation is permitted only if Congress allows it, Worcester v. Georgia, 
supra (and other cases). In some instances the courts have found 
state jurisdiction to exist absent express Congressional intent. For 
example, states may regulate on reservation if such regulation is not 
preempted by federal regulation, and if it does not infringe on tri-
bal self-government. Warren trading Post Co. v. Arizona Tax Commission, 
380 U.S. 685 (1965); Central Machinery v. Arizona Tax Commission, 448 
U.S. 160 (1980); Williams v. Lee, supra (chapter 2). 

The more a tribe regulates on its own reservation (keeping in mind 
limitations as to nonmembers and nonmember lands, see chapter 2 and sec­
tion 8.2), the better chance it will have of keeping state regulation 
out. This is sometimes referred to as "filling the field. 11 

On the criminal side, states have criminal jurisdiction to prosecute 
non-Indians who violate state criminal laws while on a reservation. 
United States v. McBratney, 104 U.S. 621 (1882). If the victim is 
non-Indian the statels jurisdiction is exclusive. If the victim is 
Indian, federal jurisdiction may be exclusive although the federal 
policy has been to defer to state prosecution. Hall, Criminal 
Jurisdiction in Indian Country, p.39-40, 46 (BIBLIQGRAPHY). 

Public law 83-280. ("P.L. 280") is the most graphic example of 
Congressionally authorized state jurisdiction over Indian country. 
(See Appendix F, Selected Federal and State Sta~utes.) Under P.L. 280 
six states were given mandatory civil and criminal jurisdiction over 
all Indian country within their borders. Other states were given the 
option to assume full or partial jurisdiction. States that have 
assumed full or partial civil and criminal jurisdiction over Indian 
country within their borders, under P.L. 280, do not necessarily have 
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exclusive jurisdiction. (See APPENDIX, supra where the State of 
Washington assumed full civil and criminal jurisdiction over some 
Indian country, but only partial subject matter over others.) It is 
exclusive as to the federal government, but tribes may have concurrent 
jurisdiction, although the law is unclear. See Solicitors Opinion, 
November 14, 1978, 6 Ind. L. Rep. H-l (1979). 

State civil jurisdiction is limited to court jurisdiction 
over civil disputes arising in Indian country. P. L. 280 does not 
give the state civil regulatory jurisdiction over Indian country. 
Bryan v. Itasca County, 426 U.S. 373 (1976); Santa Rosa Band v. 
Kings County, 531 F.2d 655 (9th Cir. 1975) cert. denied 429 U.S. 1038 
(1977). However, it does not prohibit it, either. Instead, the 
pre-emption/infringement analysis discussed earlier must be applied. 

Another issue that arises under P.L. 280 is the status of lands 
established as Indian country after 1968, when Congress runended P.L. 280 
to require tribal consent to state jurisdiction. 25 U.S.C. §1326. 
Arguably, without tribal consent, P.L. 280 jurisdiction does not extend 
to these new Indian country lands. A Solicitor's opinion appears to 
have adopted this position in at least one case. Some tribes have exer­
ci,sed the option to seek retrocession of P.L. 280 jurisdiction. See 
F. Cohen, Handbook of Federal Indian law, p. 370~371, n. 195 
(BIBLIOGRAPHY) 

Tribes should not allow the sometimes complicated question of state 
jurisdiction to deter them from enacting laws that are needed, except in 
those areas where congress or the courts have clearly eliminated tribal 
jurisdiction~ Tribal laws can be drafted in a way that anticipates the 
possibility of concurrent state jurisdiction, so that tribal officials 
implementing the law will have some guidance for resolving a state­
tribal jurisdictional conflict if it arises. 

8.8 Tribal Custom 
What happens when tribal legislation is in conflict with tribal 

custom? Which one controls? There is no easy answer to this. 
Unless there are tribal court decisions to the contr'ary that ha.ve 
been generally accepted as authoritive by the tribal government, 
tribal legislation will probably be considered to prevail. If the 
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tribal council wants tribal custom to prevail in any conflict, it 
should pass a law stating as much. However, in doing so, numerous 
problems may be created. What is tribal custom? Who determines 
which tribal custom applies, or how it applies, in a given situta­
tion? Will elders be called as experts? How will they be quali­
fied? Will they be subject to cross-examination? What if tribal 
custom violates the ICRA's Bill of Rights? 

All of these issues need to be addressed by the tribal council 
before deciding how to incorporate tribal custom and assure its 
rightful place as an important social institution of the Tribe. 

Aside from substantive law that conflicts-with tribal custom, 
the formalized Anglo-style court procedures may themselves conflict 
with tribal custom. As much as possible, alternative forums should 
be developed to allow tribal custom to operate in ways that still 
make sense within, and will receive the support of, the tribal com­
munity. This kind of process has already begun at some tribes. The 
Navajo Tribe now has a Peacemaker Court which mediates disputes 
among tribal members and others. Several NICS tribes have imple­
mented d,ispute resolution panels patterned after the Community 
Boards Program in San Francisco. (See BIBLIOGRAPHy) 

8.9 Due Process and Equal Protection. 
Due process of law must be provided all persons affected by the 

exercise of tribal powers of se.1f-government. ICRA, 25 U.S~C. 1302 
(8). The "due process N phrase is borrowed from the U.S. Constitution 
and generally means IIfundamental fairness N or "basic fairness. 1t 

Tribes are free to develop their own interpretation of ICRA rights 
like "due process N according to tribal value and customs (See 
Santa Clara Pueble v. M~rtinezt cited in APPENDIX). 

In drafting legislation, there are two aspects of due process 
that require attention. First, the legislation must not violate a 
person1s right to' substantive due precess. This means that the 
activity being regulated, or the effect on the individual's liberty 
or property interest must bear some rational relation to a legiti­
mate governmental objective. Procedural due process requires 'that a 
person be afforded notice and a meaningful opportunity to be heard 

65 



---------------------------------------------------------------------------------

prior to being adversely affected by tribal legislation. The 
"meaningful" hearing need not be highly formalized, but it should 
provide "some kind of hearing" by an unbiased decision-maker who 
allows the person an opportunity to present arguments or facts to 
support reversal of the governmental action. This hearing require­
ment can be provided by authorizing tribal court jurisdiction or by 
authorizing a tribal agency or staff member (or the council) to con­
duct the hearing. 

"Equal protection" must also be considered when drafting tribal 
laws. See ICRA, 25 U .. S.C. 13C~(8)e Equal protection simply means 
that persons similarly situated cannot be treated differently absent 
a rational governmental interest. If the differential treatment is 
based on race or some other "suspect" classification, the tribal 
government may have to show a compelling tribal interest. Indian 
prefere,lce by tribes generally escape suspect class treatment since 
it is based on a political rather than a racial classification • 

. (See Morton v. Mancari, cited in Appendix) 

8.10 Secretarial Approval 
Some tribal constitutions require approval of a tribal ordinance 

or resolution by the Secretary of Interior before it can become 
effective. There are a great many variations on this r~quirement in 
tribal constitutions. Some provide that the tribal law is not effec­
tive until approved, while others allow the law to ·be effective until 
disapproved by the Secretary. Some impose deadlines within which the 
Secretary must act (either approve or disapprove), for example, 60 or 
90 days. Others haves no dead1ines, and secretarial approval could 
take as long as three years if the subject matter is particularly 
sensitive. 

The Secretary's authority to approve or disapprove is usually 
delegated to the Assistant Secretary for Indian Affairs or the 
Commissioner of Indian Affairs, who in turn may delegate the 
authority to a B.l.A. Area Director for the tribes in his area. The 
Secretary or his designee may seek the advice of the Solicitor on a 
particular ordinance. 

To avoid excessive delays, the codewriter should consider 
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advising the tribe to consult with the B.I.A. or Solicitor at an 
early stage of the tribe's legislative process. In this way, any 
potential problems can be dealt with in advance, and early B.I.A. 
involvement may expedite approval. 

Although there may be advantages in certain situations to 
obtaining Secretarial approval, e.g., New Mexico v. Mescalero Apache 
Tribe, 11 Ind. L. Rep. 1028 (U.S. Sup.Ct., June 13, 1983), it is not 
legally required if the tribal constitution does not require it. 
See, e.g., Kerr~McGee v. Navajo Tribe, 12 Ind. L. Rep. 1027 (U.S. Sup. 
Ct., Apr.16, 1985). Tribes should consider amending their constitu­
tions to delete such requirements where not mandated by federal law. 

SUfilttARY 
Because of the unique legal status of tribal governments, the tri­

bal codewriter must be aware of how this status will affect tribal 
legislation, and ways in which tribal laws can be drafted to avoid 
adverse consequences (like an unintended waiver of sovereign immunity) 
or take advantage of special opportunities (like tribal-state 
agreemen~s on child welfare matters). 

REFERENCES* 
Taylor, Tribal Sovereign Immunity, Tribal Economic Development (NARF) 

* See BIBLIOGRAPHY for complete citation. 

67 



CHAPTER 9 
SPECIFIC TRIBAL LAWS 

This chapter focuses on particular tribal laws and possible 
approaches and pitfalls for the tribal codewriter in drafting them. 

9.1 Constitution 
Most Indian tribes are organized as governments pursuant to a 

written constitution adopted by tribal members. Many tribes adopted 
constitutions under the authority of Section 16 of the Indian 
Reorganization Act of 1934 (IRA), 25. U.S.C. 476. 

Constitutions are generally of two kinds. The first kind ~­
merates or describes the powers the government may exercise, reserv­
ing all other powers to the people to exercise by referendum or to 
delegate to the government by constitutional amendment. The federal 
constitution is of this type. The second kind delegates general 
sovereign powers to the government, but specifying any limitations 
on the exercise of those powers. Most state constitutions are of 
this type. Most tribes, upon advice of the B.I.A., adopted 
the enumerated powers (federal) type of constitution. 

The result of this has been that many powers which tribes need 
today to fully exercise their powers of self-government are reserved 
to the general membership and cannot be effectively.exercised. This 
has occasionally resulted in somewhat' strained interpretations of 
tribal constitutions by ·tribal courts in order to allow tribes to 
function as governmen~s. See e.g., Squaxin Island Tribe v. Thomas, 
10 Ind. l. Rep. 6005 (Sq.I. Ct. App., May 18, 1982) 

Instead of putting up with a situation that hampers efforts to 
get the most basic kind of legislation adopted and enforced, tribes 
should be advised to consider focusing attention on amending their 
constitutions to either add additional enumerated powers, or to 
revamp the constitution entirely from one of enumerated powers to 
the general powers kinds. Even under a general powers constitution, 
adequat~ limitations reserving membership approval for certain 
kinds of laws of transactions can be incorporated, as well as pro­
tection of individual civil rights. 

Efforts to revise a tribal constitution would probably meet with 

68 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

, 

~I ,. 

; 
\. II ~-

t 
~! 
" " " ~ 

support from B.I.A., especially if the revisions include separation 
of powers (legislative, judicial, executive) between different 
branches of tribal government. (See section 8.5) 

9.2 Court System 
Tribal court systems may vary a great deal from one reservation 

to another. Some tribal laws provide for election of judges by tri­
bal members, while in others judges are appointed by the tribal 
council. If the tribal constitution does not establish the tribal 
court, the tribal council has broad power to establish the kind of 
court system it wants. The court can be delegated broad jurisdic­
ti~n and powers of judicial review, or it can be given very restric­
tive jurisdictional powers. The goal should be to achieve a balance 
of power that will allow the government to function effectively and 
that will allow tribal members access to an independent forum for 
th~ resolution of disputes. Care should be taken to insure that 
the court is not given such broad powers that it effectively ends up 
governing the tribe through judicial rev.iew. On the other hand, the 
court must have sufficient powers to provide protection for indivi­
dual rights so: that it is viewed as a meaningful institution of 
government: .Judicial review need not be a threat to tribal councils 
·if limitations ,on the scope of review are made clear and other doc­
trines (for example, exhaustion of administrative remedies, politi­
cal question, and comity) are rationally employed. Before giving 
constitutional review authority to a tribal court, however, the 
Council should take a long'hard look at i~s constitution to see 
whether a narrow reading of its governing powers might render tribal 
government dysfunctional (See section 8.5). 

Rules of procedure (general, criminal, civil, appellate) for the 
tribal court can be enacted by the Council. Caution should be exer­
cised before adopting in their entirety rules from state or federal 
cotlrts. Many of these may not be appropri ate for the tri ba 1 court 
based on its budget and staffing situations, and especially if most 
people appearing in court are not represented by lawyers. State and 
federal court rules were written for judges and lawyers, not for 
Ureal· people. (Note: The Navajo Peacemaker Court has two sets of 
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rules, one for lawyers and judges, and another for lay persons. See 

BIBLIOGRAPHY) 

9.3 Criminal Code 
The simplest course to follow in drafting a tribal criminal code 

(often called a Law and Order Code) is to borrow provisions from the 
codes of other tribes, or' from state codes if appropriate. The 
criminal provisions at 25 C.F.R., Part 11, for B.I.A. Courts of 
Indian Offenses may also serve as a useful guide. (Note, however, 
that some sections are quite archaic, and that each provision 
applies to Indians only - see discussion below.) 

One of the first issues that must be addressed is the scope of 
personal jurisdiction. The C.F.R. ~ode and some tribal codes, say 
II ••• any I ndi an who ••• II Because of the Supreme Court IS deci sian in 
Oliphant, the immunity of non-Indians from tribal criminal prosecu­
tion is a fact of life. However, by stating the limit outright the 
tribe is imposing that limit on itself. Should the ccurts or Con­
gress develop exceptions to Oliphant in the future, a tribe that 
had limited its criminal jurisdiction to Indians only would not be 
able to take advantage of the change without amending its code. 

The "any Indian who ••• 11 or "any tribal member who ••• " limita­
tions.on personal criminal jurisdiction may cause other problems. 
An exclusion ordinance may refer to violations of the criminal code 
as a basis for excluding a nonmember. If the nonmember ;·s non­
Indian in ."any Indian who ••• 11 jurisdiction (or an Indian in an 
"any tribal member who ••• 11 jurisdiction), it may be argued that he 
cannot be excluded for violation of the criminal code because the 
class of persons to which he belongs is exluded from coverage. 

Finally, by listing IIIndian' or "tribal membe~1I as the actor in 
the crime, proof that the person accused is Indian or is a tribal 
member may be a required element of the offense that must be proved 
by the prosecution. The best course would be to use the phrase "any 
person who ••• 11 and in an introductory section on jurisdiction indi­
cate that persons not subject to tribal criminal jurisdiction as a 
matter of ft\dera 1 law wi 11 not be crimi na lly prosecuted for vi 0 i a­
tions of th~ criminal code, but other judicial or administrative 
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remedies may be exercised. 

9.4 Exclusion Ordinance 
Exclusion ordinances are necessary if tribes are to retain any 

significant control over nonmembers, especially non-Indians, who 
violate tribal laws of personal conduct (for example, criminal 
laws). The kinds of conditions or conduct that will trigger the 
exclusion process should be clearly stated. Notice and opportunity 
for a hearing also must be provided. Authority to exclude may be 
exercised by the tribal councilor it may be delegated to the tribal 
court, or a tribal agency or official. All of this should be set 
forth in the ordinance. Owners of fee land cannot be excluded from 
the land they own, but they can be restricted in their access to 
other areas within the tribe'e territorial jurisdiction. Ex~lusion 

orders can completely exclude or they can set time, place and manner 
restrictions on ~ccess to the reservation. Likewise, a monetary 
fine or similar sanction could be imposed as a condition to an 
exclusion order not being enforced., In theory, and notwithstanding 

, the Oliphant decision, a non-Indian violating a tribal criminal law 
could be allowed to remain on the reservation on the conditions that 
he pay a $500.'00 fine and stay in the tribal' jail for six months. 
Even though a non-Indian cannot be criminally prosecuted and impris­
oned by the tribe, the resulting remedy would be almost the same. 
The choice would be up to the non-Indian violator. He could choose 
to abandon his jail visit at any time, but face immediate exclusion. 

A more troubling question is whether or not tribal members can 
be excluded.- Most (if not all) ordinances deal only with the exclu­
sion of nonmembers. However, there may be' instances where a tribe 
would want to exclude a member. To use a "worst case" example, a 
tribal member who commits a grisly multiple homicide on the reserva­
tion may only be subjected to six months in jail for each murder 
under tribal law (assuming tribal concurrent jurisdiction for major 
crimes). The U. S. Attorney might prosecute, or decline to p~cse­
cute, or the defendant might be acquitted, or the case m~3ht be dis­
missed on a procedural error. Does the tribe want this member back 
in its community again after serving either no time or at most 
several months in jail? What abou~ the families of the victims? How 
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much confidence will the conmunity have in the tribe's ability to pro­
vide for the "health, safety, moral and general welfare?" 

In such a situation, and others perhaps not as notorious, exclu­
sion of members may be desirable for the safety of the tribal com­
munity. For many tribes expulsion of members was one of the tradi­
tional sanctions used against non-conforming behavior. Reference 
to how other governments deal with those who commit heinous acts 
against the government mayor may not be helpful since the penalty 
restrictions imposed on tribes by the Indian Civil Rights Act (ICRA) 
do not exist elsewhere. 

If it appears that exclusion of a member would violate tribal 
constitutional and ICRA safeguards of substantive due process, a 
tribe might consider provisions for disenrollment in its enrollment 
ordinance. After meeting due process notice and hearing require­
ments for a proposed disenrollment, the member could be disenrol1ed 
and then excluded under the exclusion ordinance as a nonmember. 

Tribes may balk at such measures as being unduly harsh, but 
sometimes harsh measures are required to deal with dangerous 
situations where express or implied limitations on tribal powers 
leave the tribe otherwise incapable of protecting its members and 
other' reservation residents. Legal 'advice should be sought before 
trying this, and especially, questions of substantive due process 
should be carefully examined. 

9.5 Children's Code 
M~ny tribes have enacted Children's codes sinc~ the passage in 

1978 of the tndian Child Welfare Act (ICWA). A Children's code 
allows a tribe to exercise jurisdiction (inherent, or granted or 
restored by the ICWA) over cases transferred from state court pro­
ceedings involving the pJacement of dependent Indian children. A 
model children's code is available from the American Indian Law 
Center at the University of New Mexico in Albuquerque. Other sample 
codes are available from the Northwest Intertribal Court System 
(NICS). -

Essential to effective implementatidn of a children's cod~ is 
the availability of social services to provide for evaluation, in-
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vestigation, counseling and placement of dependent Indian children. 
If the tribe cannot provide these services itself, or get funding 
for them from the B.I.A., it may need to negotiate a cooperative 
agreement with a social services agency of the state, another tribe, 
or a private organization. 

Other issues related to children'S code are discussed in publi­
cations listed in the BIBLIOGRAPHY. 

9.6 Gaming Ordinance (Bingo) 
In the last few years, many'tribes have enacted ordinances to 

establish and control reservation bingo operation~. The promise of 
~reat economic fortune from bingo has been realized by some tribes, 
but not by all. Where tribes have been successful, state and local 
politicians have attempted to eliminate tribal bingo (and other 
gambling ~ctivity) through lawsuits and Congressional lobbying. 

The cases deciding the issue have generally upheld tribal bingo in 
states where ,charitable bingo was permitted and regulated by the state, 
or at least where there was no state' public policy prohibiting bingo. 
See Seminole Tribe v. Butterworth, 658 F 2d 655 (5th Cir. 1981), cert. 
denied 455 U.S. 1020 (1982); State of Washington v. Hatch, ____ 
F.Supp. (W.D.Wa., Aug. 14, 1984). appeal dismissed (9th eir., Feb. 
21, 1985). But see State of Oklahoma v. Seneca-Cayuga Tribe' of 
Oklahoma, 12 Ind. L. Rep. 5085 (Okla. Sup. Ct., July 2, 1985) (State 
can regulate tribal bingo). If lower court cases are reviewed by the 
Supreme Court, tribal bingo may suffer the same fate of tribal 
cigarette an~ liquor sales. Legislation pending in Congr~ss - some 
bad, some not as bad - could well decide the future of tribal bingo 
enterprises. See Hearing on S.902, etc, June 26, 1985, Senate Select 
Committee on Indian Affairs; Washington, D.C. (BIBLIOGRAPHY). 

Before enacting a gaming ordinance a tribe would be well-advised 
to consult an attorney or congressional representative about the 
current statu~ of the law in this area. (See BIBLIOGRAPHY: Native 
American Rights Fund) 

9.7 Housing Ordinance 
Tribes that establish housing projects under HUD programs are 

, required to adopt a ("boilerplate") ordinance set forth in Title 24 
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C.F.R., Part 805. Beyond that, there are many areas relating to 
regulations of housing that tribes can address. 

Usually the first concern is an eviction ordinance since the 
HUD-generated ordinance requires the- tribal government to exercise 
its authority to provide remedies for lease or home-owner.ship 
contract violations. A number of tribes have adopted eviction 
ordinances, some of which are available from NICS. States also have 
eviction laws (llunlawful detainer l' statutes) which may serve as a 
model. Care should be taken to determine the precise relationship 
between the residents of the housing project and the housing 
authority (lessor-lessee? mortgagor-mortg~gee?), and the resulting 
effect on. each party1s rights and liabilities as to occupancy, pro~ 

perty, fixtures, repairs, etc. Also, what if the primary tenant 
wants to evict others living in the household with him or her? 

A housing ordinance might also address such matters as building, 
electrical and plumbing standards (See section 9.14, Uniform Codes). 
Other issues are discussed in the housing law publications listed in 
the BIBLIOGRAPHY. 

9.8 Hunting and Fishing 
Hunting and fishing rights are substantial rights tribes never 

relinquished, or that were specially reserved in treaties with the 
United States. Court decisions have said that the right includes the 
authority to participate in management of the resource. _ As a 
result, many Pacific Northwest and Great Lakes area tribes have 
enacted· fishing ordinances as a major component in their regulatory 
management sc.beme. Where fishing rights 'exlst off-reservaticlO these 
ordinances allow the tribes to exercise their jurisdiction over their 
fishing licensees in those off-reservation areas. Sample fishing, 
ordinances are available from NICS. Tribes claiming treaty-r~eset·ved 
hunting rights have begun to adopt hunting ordinances to regulate off-

_ reservation ~~nting areas. 
Tribes that have sUbstantial reservation land bases regulate 

hunting on-reservation, as well. Samples of these may be found in 
the Johnson Microfiche collection, or obtained directly from the 
tribes. (See BIBLIOGRAPHY.) 
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9.9 Tax Codes 
Most governments supported themselves by raising revenue through 

taxation. Recently, tribes have begun to use their taxing powers to 
provide revenue needed to support tribal programs. Royalty taxes 
and severance taxes on gas, oil and mineral leases and production 
are probably the most well known. For those tribes that do not have 
such resources, sales of fish and fireworks are taxed, businesses 
and occupations (B & 0) are taxed, along with other activity. If 
tribes are to achieve true self-government they must begin exer-
cising their taxing powers to the fullest extent possible. Taxation 
ordinances provide the mechanism for implementing and collecting taxes. 
(See also Hoff, Tribal Taxation for Economic Development, BIBLIOGRAPHY) 

9.10 Business· Codes 
Tribal business codes serve to regulate business practices and 

to encourage business development. If tribes are to effectively 
encourage and administer economic development on their reservations, 
a solid foundation of business laws is needed (See section 9-15, 
Uniform Codes). Some sample codes are available in the Johnson 
microfiche materials. (See BIBLIOGRAPHY) In addition, model tribal busi­
ness codes are available. (See Press, Legal Structures for Business 
Development on Reservations, BIBLIOGRAPHY) 

9.11 Domestic Relations 
Tribal domestic relations ordinances generally regulate marriage 

and divorce of tribal members. In·the absence of tribal laws or 
customs state law may apply or, in P.L. 280 states, state courts 
may have jurisdiction but may have to apply tribal law or custom. 
In enacting tribal domestic relations laws sensitivity to tribal 
custom is especially important. Such laws should provide for reso­
lution of child custody and division of property and debts. 

More recently, domestic relations legislation in the states has 
focused on domestic violence. The purpose of this special legisla­
tion is usually to provide a prompt and effective mechanism for law 
enforcement and judicial intervention in situations involving· 
threatened or actual physical abuse of one spouse by another, or of 
one household member against another. In the past, without such 
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legislation, women that were being abused by their husbands often 
had to leave home and file for divorce before they could obtain any 
help from the courts or from police. Under typical domestic 
violence legislation, the abused spouse or household member.can 
obtain immediate response from law enforcement, including arres.t of 
the abusers. Without filing for a divorce or moving out, the abused 
person can obtain an immediate court order that restrains the abuser 
from coming to the premises where the abused person lives, subject 
to arrest for violation of the order. 

Cit'ation to Washington State's domestic violence law is listed in 

the APPENDIX. 

9.12 Probate 
Probate, the process for settling the estate of someone who has 

died, becomes much more complex where Indian property is involved. 
The usual purpose of probate laws are 1} to provide an efficient 
process for dis,trfbuting property of a deceased person's estate to 
designated heirs and to creditors and 2) to determine who should be 
entitled to inherit in the absence of any will of the deceased per­
son. State probate codes establish elaborate schemes for meeting 

these purposes. 
Because Indian property may include trust assets, distribution 

of these assets must be done by the B.I.A., based on federal law. 
All ather assets of the estate may be probated in tribal court. 
Where there is no will, the'probate law indicates which of the 
deceas'ed's heirs will inherit what assets. State codes usually 

, ' 

attempt to fallow what people generally would have intended had they 
written a will. Thus, the statutory distribution is based on per­
ceived notions of dominant American cultural views of inheritance. 
These cultural values may not be shared, in whole or in part, by a 
given tribe. Investigation into the predominant inheritance prac­
tices and values of tribal members should precede legislation in 

this area. 
Fractionated heirship, in which many Ind1ans inherit small frac-

tions of beneficial ownership interests in trust lands, is another 
difficult problem. Land may be tied up and unusable for years 
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because of problems in getting consent from so many heirs. The 
Indian Land Consolidation Act of 1982 was intended to help remedy 
some of these problems by allowing tribes to condemn trust land that 
was so fractionated that the leasehold value to anyone heir was 
minimal. Because of strong feelings among he.irs about their rights 
of ownership of even small factions, tribes can expect to encounter 
opposition to any such legislative efforts. 

Sources of further information on matters relating to tribal 
probate codes are in the BIBLIOGRAPHY. 

9.13 Traffic 
Traffic codes are one of the best-suited areas for "decriminali­

zation." This is especially important where a large number of motor 
vehicle drivers on the reservation are non-Indians. Without a 
cooperative arrangement with local city, county or state law 
enforcement.agencies, the tribe must devise a legislative scheme 
that will allow it to keep unsafe drivers, Indians or non-Indian, 
off of reservation roads. 

Many states, and some tribes, have adopted civil traffic proce­
dures which are enforced through payment of fines and suspension of 
lic~nses to drive. If a driver violates a tribal traffic law he is 
issued a citation or notice which gives him the opportunity to 
either pay the specified fine or request a hearing before a judge 
to either contest the violation or explain mitigating circumstances. 
If a driver fails to pay the fine, or appear in.court, his privilege 
to drive on the reservation is suspended~ He is subject to imme--
diate removal pursuant to the tribe's exclusion power. The depart-
ment of licensing in the state where the driver is licensed may be 
notified of suspension and violations, and that state may take 
action to suspend the driver's license, depending upon that State's 
laws. Resident Indian motorists could be criminally prosecuted and 
jailed for the same reasons the non-Indian may be excluded from the 
reservation. (See discussion of exclusion considerations, section 
9.4). 

An example of a tribal civil traffic law is cited in the APPENDIX. 
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9.14 Zoning 
Zoning is the mechanism by which state, local and tribal govern­

ments control land use develor~ent within their territorial juris­
diction. It allows .certain geographic areas to be developed for 

,. 

residential housing and other areas to be developed for commercial 
and industrial purposes. 

Tribal zoning ordinances that primarily affect tribal members 
will likely encounter no serious problems if they are related to a 
ratiOi1algovernmental objective. Zoning laws that directly affect 
non-Indians, however, will be scrutinized under the principles set 
forth in the .tton~.ana case, and related cases, discussed earlier. 
Where there are significant numbers of non-Indian residents and 
businesses on fee land within the reservation, zoning may be dif­
ficult. The problem is made even more complex where a local 
non-India.n government also zones the same areas. If zoning is 
undertaken, efforts should be made to involve the affected persons 
as much as possible, and early on, in an attempt to obtain support 
from them and avoid litigation. If 'there will be benefits to those 
affected this should be stressed. ' 

A tribal zoning ordinance is cited il1 the APPENDIX. Before relying 
on anyone scheme, other tribes who have zoning laws should be contacted 
to find out what problems they have encountered, or if they are 
enforcing their laws at all. 

9.15 Uniform Codes 
More and more states are adopt'i ng un; form 1 aws in an effort to 

improve regulating of activities that routinely cross state lines. 
Examples of such laws include the Uniform Commercial Code (regula­
ting business and financial transactions) and the Uniform Child Sup­
port Enforcement Act (regulating the collection of child support 
payments from absentee spouses). Other uniform codes are adopted 
because of their highly technical nature; for example, the Uniform 
Building Code, Uniform Electrical Code, and the Uniform Plumbing 
Code. Tribes may find it useful to adopt some of these laws for 
many of the same reasons. (See BIBLIOGRAPHY) 

Especially where tribes are developing cooperative agreements 
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with state and local agencies, tribal adoption of laws identical or 
similar to the participating jurisdictions may be helpful. Of 
course, this should only be done if the other jurisdiction1s laws 
are suitable to tribal needs. If they are not, the negotiations 
for a cooperative ~greement may need to include discussion of both 
governments adopting uniform laws. 

9.16 EmplojlTllent Preference (TERO) 
Essential to successful tribal economic development on Indian 

reservations is the emplojlTllent of tribal members. Tribal employment 
rights ordinances (TERO - also an acronym for tribal employment 
rights office) are a means of securing employment and business 
opportunities for tribal members. Employers and others doing busi­
ness on reservations are required under a TERO to meet certain 
requirements in hiring preferences for tribal members or other 
Indians who are otherwise unsuitably skilled or trainable for the 
available jobs. If construction contracts and sUb-contracts are to 
be let o'ut, for example, Indian firms are given preference over 
other bidders. 

Sources for more information about tribal employment rights and 
sample ordinances are listed in the BIBLIOGRAPHY. 

9.17 Other Laws 
Legislation is appropriate for any kind of problem or need fo~ 

which the tribal council determines that a legislative solution can 
help. As'a result, there are countless areas in which tribes can, 
and should, regulate by legislation to preserve their interest and 
promote their powers of self-government. The legislation suggested 
in the preceding sections is .on1y 'a sampling of the most conmon laws 
that tribes adopt or consider for adoption. In areas where there is 
controversy or sUbstantial risk of exposure to liability or liti­
gation, legal advice should be obtained before venturing forth with 
new legislation. 

The following are some additional subjects that tribes may want 
to consider for legislation: 

1. Legislat10n Ordinance (setting out procedures for 
submission of draft laws to the Council; rules of 
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2. 
3. 
4. 
5. 
6. 
7. 
8. 

style, grammer, etc. as discussed in this manual; 
format for draft laws and amendments; procedure 
for keeping legislative histories, and codifying 
and updating tribal laws). 
Environmental Laws 
Election Ordinance 
Licensing Ordinance 
Utility Code 
Fire Safetl Code 
Administrative Procedures 
Personnel Policies 

SUr+1ARY 
This chapter presented on·ly a brief look at each of the tribal l~w 

areas discussed. More research is advised before proceeding confidently 
in any particular areas. However, the approach to each area can be 
.applied in Qrafting other tribal laws. 
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CHAPTER 10 
LEGISLATIVE HISTORY AND CODIFICATION 

This chapter examines briefly two areas often neglected by tribal 
governments where the codewriter may provide a great deal of assistance. 
Proper organization of enacted tribal laws, and their legislative 
history, 'will help tribes function more effectively as governments. 

10.1 Legislative History 
A recorded history of tribal legislation may help in the future 

to determine the legislative purpose of a law whose language turns 
out to be less than clear in a particular case. In addition it may 
help to establish a tribal track record of responsible law-making 
in a'variety of areas even if legislation is later repealed in those 
same areas. The legislative history will serve later legislators or 
drafters in trying to understand why a particular course of action 
was undertaken. 

In Congress, legislative history normally contains the enacted 
1 a'll, an draft bi 11s, conmittee reports," committee hearings, debates, 
and other entries in the congressional record. (see Illustration 
5-21) Likewise, a tribal legislative history should contain at a mini­
mum the enacted law, the draft law as recommended by·a committee (if 
different from the one finally enacted), all research or committee 
reports, hearing records, council and conmittee meeting minutes, and 
any othe relevant memoranda, letters, or sample proviSions or other 
documents. These can be kept in a single location, such as a binder, 
in chronologiEal order or separated out for each law that they affect. 
The important thing is to have the documents in an identifiable 
location and part of an accessib'le fi 1 ing system. 

10.2 Codification 
Codification is the organization by subject matter of compiled 

current laws. The advantage of codification is that it permits easy 
access to current laws that is not available in a chronological only 
system. The resulting "codeM is usually organized by titles (broad 
subject matter categories), chapters, (more specific categories, 
often involving a major government department), and sections. All 
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repealed laws are de,leted, but reference is made to them by way of 
"source notes" or similar references. Some codes are "annotated" 
which means that the court decisions and other rulings regarding 
that law are listed, usually right after that section, but some­
times in a separate volume~ Some codes additionally contain cross­
references to related laws or reference material, and practice aids 
that may be important to the practitioner. Legislative history may 
be listed. (see Illustration 5-5) 

The accompanying illustration shows a typical code arrangement. 
(Illustration 10-1) New laws can amend the code directly and be in­
corporated into reprinted versions, or printed earlier in pocket 
parts or supplements to the main volume so that it is kept as up to 
date as possible. 

The following is a recommended procedure for codifying a tribe's 
laws and maintaining an updating system for the code: 

(1) Compile all tribal laws, including resolutions, etc. 
(2) Separate out repealed laws. 
(3) Assign laws to appropriate titles, chapters. 
(4) Edit language, make cross-references and renumber 

sections for uniformity. 
(5) Identify enacted law and legislative' history sources. 

for each code section. 
(6) Present codified arrangement to Council for approval. 
(7) Publish and distribute approved code. 
(8) Establish a regular system f~r the audit and update of 

~istributed codes by way of supplements, pocket parts or 
loose-leaf substitution. 

(9) Periodically reprint code with new material incorporated. 
(10) Maintain an index and cross-reference tables for purposes 

of comparing enacted laws with codes. 
Advances in micro-computer technology in recent years has brought 

computer word-procp.ssing and data base management within the reach of 
many tribal governments. This technology is ideally suited for deve­
loping and maintaining tribal codes. Many state legislatures .ha~e been 
using larger computers for years to keep track of, and even publish, 
their own codes. Although no applications software exists specifically 
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t, for managing a tribal code, data base software now on the market could 
{<.; \; f 

be adapted for that purpose. 
For those tribes that would prefer not to mCiintain their tribal code 

themse lves ,i there are pub 1 i sh i ng compani es that provi de that servi ce. 
(See APPENIlIX) 

SUr.t1ARY 

<'Tribes. wi 11 be able to more effectively exercise their governmental 
powers if they can more effectively manage their legjslation. Tribal 
codewriters can assist tribes in keeping track of the legislative 
histories of tribal laws, and in organizing them into tribal codes. 
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III. 

TRIBAL CHILD PROTECTION CODES 

Some tribes have extensive child protection codes which take into account the unique 

needs of that specific tribe. Many tribes, however, have inadequate child protection codes. 

Some tribes do not have any type of child protection code. 

the following are some of the general problems which many tribes have experienced 

concerning child protection codes: 

• 

• 

• 

• 
• 

• 

• 
• 
• 
• 

• 

Child protection codes are often inadequate, out of date, and/or very difficult to under­
stand. 

Child Ilrotection codes often include wholesale adoption of state law which does not ade­
quately reflect the needs of the individual community. 

Child protection codes are often developed by non-Indian lawyers with little or no 
familiarity with the needs of the tribe. 

Many child protection codes do not provide adequate guidance for the tribal court. 

Child protection codes are often combined with juvenile delinquency codes when the 
primary emphasis is upon the delinquency procedures and/or it is difficult to tell which 
provision refers to which type of case. 

Tribal constitutions andior tribal <;odes sometimes include restrictions upon the potential 
jurisdiction of a court system (e.g., restrict jurisdiction to tribal members only). 

Tribal constitutions often require BIA approval for any code revisions. 

Code revision is an expensive and time consuming process. 

It can be difficult to educate the tribal council concerning the need' for code revisions. 

Code revisions are sometimes enacted without adequate input from the court personnel 
who will implement the code revisions. 

It is often difficult to codify tribal law. 

The following article from National American Indian Court Judges Association ICW A 

training materials provides some possible guidelines for the development and implementation of 

Children'S Codes: 

DEVELOPMENT AND IMPLEMENTATION OF CHILDREN'S CODES 

Since the adoption of the Indian Child Welfare Act, the need for a formal system of 

tribal law to deal with children and their legal problems has become apparent. A children'S 

code, which is a comprehensive code dealing with the needs of children, will define the tribe's 

relationship to its children as well as provide the court and tribal and BIA Social Services Divi­

sions with objectives and guidelines, especially in standards of treatment. It will also do the 

same for its members in a clear and comprehensible manner. 
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Most tribes have a juvenile code which -allows the tribal court to deal with children 

when they have committed a defined wrongful act. A child welfare code usually covers abuse 

and neglect, termination of parental rights, and adoption issues; a number of tribes have welfare 

codes. A children's code combines the coverage of a juvenile and child welfare code. It is 

recommended that tribes adopt the more comprehensive children's code. I 

Since the tribal council ultimately has the legislative power and duty to adopt laws, it is 

thls group which will determine whether arnot to adopt a children's code. Because of its many 

duties, the Council should not undertake to write a code but should delegate the drafting duty 

to another group. The Council may wish to set certain guidelines even before drafting is begun. 

Such guidelines could include requiring simple procedures, forbidding placement in a detention 

facility for children under ,a certain age, forbidding adoption of tribal children by non-Indian 

people, . and allowing ICW A transfers from state courts. 

Delegation may be to a standing committee of government, such as the law and order 

committee (or a specific tribal equivalent), or it may be to a specially formed committee. 

Whichever group is used, aU professions which would have contact with a family court or a 

children's court should be represented on the committee. A wide representation of interests and 

skills will encourage a comprehensive code which will be realistic in its approach to dealing 

with children and their problems. 

Once a committee has been delegated to draft "a code, the members should first identify 

all resources available to it and to the tribe which will assist in. code development, adoption, and 

implementation. Every ~bal department, federal agency, tribal committee, individual and ex­

tratribal resource (including state and private organizations and individuals) should be evaluated 

according to these criteria. -The tribal law firm should be involved in the process, but this 

may add considerable cost to the venture. The tribal council should be consulted about the role 

the law firm is to take. 

Other codes are excellent resources, both for what should be done and for what should 

not be done. The Council should be certain that all provisions that are drafted meet specific 

tribal needs and can be realistically implemented considering tribal resources. Mode! codes are 

typically broad and inclusive and may contain provisions that tribal members do not want, can­

not afford, or do not ",hderstand. The Model Children's Code, 2nd edition, published by the 

American Indian Law Center, Inc., also offers the latest law and recommended procedures for 

tribes. 

At the first meeting of the committee, representatives of identified resources should be 

invited to attend and should be involved in the entire process. A person should be designated 

I. Note that many commentators would contend that it is best to provide separate child protec­
tion (or dependency) codes and delinquency codes. 
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by the committee to act as coordinator of the drafting process. In addition. people should be 

selected to research tribal needs and laws and to do the actual drafting. A specific time table is 

very important; even if it is not always met, it will assist the committee in completing its work. 

Again, this is up to the committee. but detailed and specific series of goals and objectives are 

important to the committee's work. 

Committees rarely are efficient; a few individuals almost always do the majority of the 

work. The usual function of a committee is to produce ideas and policy and to analyze material 

brought to them. The most effective system may be to have the committee set the goals and ob­

jectives and time table for one or two people who will perform the actual research and drafting. 

A crucial preliminary activity is the needs assessment of the community which will cover 

every issue relating to children. Only after this is completed can a responsive code be written. 

The drafting process should take a number of months of research, writing, analysis, commen­

tary. and rewriting. Although one or two people may be doing the actual drafting, the com­

mittee should be closely involved in the process, especially in terms of critical commentary. 

Once the committee is satisfied that the code is complete, it should be reviewed by several 

lawyers who have not been involved in the drafting process. Either the tribal attorney or Legal 

Sli~rvices lawyers, if available, can perform this function. 

Social service providers should also review the procedures set by the code to determine 

if the expectations of the social services system ,built into the code are realistic. The resulting 

clode should be a good blend of legal requirements and social services reality. 

If changes are recommended in the review process, the committee should meet to con­

sider the recommendations and wheth~r to adopt them. If the committee decides to. adopt all or 

part of the recommendations, the writers should be directed to incorporate them and the review 

process should be repeated again. 

A note of caution about the legal review. It may be less costly and more effective to 

hire a lawyer with expertise in children's law rather than to use a retained lawyer with no 

knowledge of children's law. The Tribal Council should direct the review by setting cost limits 

and demanding that a children's law expert be consulted. Recommendations for changes should 

be adopted if they are backed by solid reasoning and can be implemented on the reservation. , 

Once the drafting and review process are complete, copies of the final code should be 

made available to the tribal council well before it is formally presented to the entire council. It 

is an excellent idea for a member of the committee to meet with each council member to review 

the draft. This will make certain that the cou,ncil has read the code before the meeting, save 

meeting time, and allow committee members to prepare testimony on any points which may be 

brought up questioning the code. 

The community also should be thoroughly aware of the code and its provisions. If pos­

sible, the proposed code should be published in the tribal newspaper and posted on bulletin 

469 

! 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



\) 

I· 
I' 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

boards throughout the reservation. Special community meetings should also be held. Committee 

members also should present the code at regular community meetings. Questions should be 

answered clearly; if answers are not readily available, committee membe!S should promise to 

find them and report back and must follow through on this promise. 

One of the problems or complaints that inevitably arises, either during or immediately 

after the adoption of major law, is that some group. organization, interest, or person was ex­

cluded from the adoption process, either negligently or intentionally. Unfortunately, this claim 

will arise even after the thorough process recommended here. If a broad-based group of people 

are involved in the drafting process and the review procedure includes as many people as pos­

sible, committee members should not feel guilty if this kind of claim is made. 

For a major new or revised code to be accepted by the majority of tribal members, as 
I 

many people and interests as possible must be included in the development process. Information 

must be made available. The implications of the important sections, as well as the entire code, 

should be completely explained. Such items as increased program costs, additional people, more 

training, new equipment and infra-structure. as well as ~he impact of non-traditional provisions, 

must be detailed. A well-prepared, well-explained process and one that is not rushed will allow 

for a gradual public acceptance in most instances. 

Once all of the work is completed, the ultimate decision will be made by the Tribal 

Council. If the committee has done its work, there is strong probability that the council will 

adopt the code, but nothing is guaranteed. If drastic changes are involved, people may resist 

simply because of the fear of the new. 

If the code is adopted,' the Council should also set up funding for implementing the 

code. Budgets, detailed budget narratives, funding sources may have to be provided in the 

process leading up to the code adoption. If it has not been done, then the tribal planner, 

_ budget officer, committee, etc., should set up a funding plan. 

Once funding has been secured, the children's court should be implemented. Staff 

should be hired and trained, systems and forms including statistical formats should be designed. 

The court's location, equipment, furniture must be settled. Once these activities have been 

completed, the children'S court should be ready' for business. 
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NATIONAL INDIAN LAW LIBRARY TRIBAL CODE PROJECT: 

PRODUCT OF SUCCESSFUL JOINT EFFORT 

by Joanna L. Wilkerson 

Despite centuries of devastation, Indian tribes have persisted as politically, socially, and 

culturally distinct entities, capable of and intent upon deciding their own destination through 

tribal government. This continuing endeavor culminated in a fundamental change during the 

era of social upheaval and reformation of the 1960s. Thus was begun a more comprehensive, 

concet:ted effort in the legal protection of Indian rights by lawyers who have an understanding 

of the subtleties of the problems at work at the interests at stake.. The permanency <)f Indian 

tribes was acknowledged during the Johnson administration and reaffirmed by President Nixon's 

special message to Congress recommending a policy of support to Indian self -government. 

Tribal governments are now becoming vehicles to serve the interests of their con­

stituents. Constitutions conceived by Indian tribes themselves are replacing BIA boiler plate 

documents. Tribal courts are taking the place of the BIA controlled courts of Indian offenses 

and Code of Federal Regulations (CFR) courts. Although many tribal laws are still replicae of 

the BIA models of earlier years, tribal governments are now comprehensively r~writing law and 

order codes.· Some governments are rewriting their existing tribal documents, and others are 

replacing them entirely with documents of their own fashioning. Tribes are taking legislative 

control of reservation management, environmental and wildlife protection, criminal prosecution, 

family welfare, juvenile delinquency, housin~, zoning, economic development, taxation, business 

associations, non-Indian presence and business relations, and every. other conceivable legal con­

cern by promulgating comprehensive, sophisticated codes of law to serve the needs and protect 

tribal culture. 

The rapid developments spawned both in federal Indian law and in tribal government 
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revealed, among other things, a vacuum of resources. There had never been any effort to create 

and upkeep a comprehensive collection of past and present cases, legislation, treaties, and other 

documents pertinent to the practice of Indian law, as well as existing tribal constitutions, codes, 

revisions, amendments, and other tribal government documents. In response to this insuf-

ficiency, the Native American Rights Fund (NARF) established a special project in 1972 called 

the National Indian Law Library (NILL) to serve as a clearinghouse for such a need. 

The isolated nature of tribal governments required some systematic procedure of gather-

ing and updating tribal codes and constitutions. The extensive time and cost involved in such 

an u.ndertaking was prohibitive. Early efforts were made to gather existing' documents, such as 

Colorado State. College professor George E. Fay's compilation of tribal constitutions, charters 

and by-laws begun in 1967; and the work of University of Washington School of Law professor 

Ralph Johnson in compiling a microfiche collection of Indian tribal codes in 1980. Although 

both of these collections have been updated during this decade, as of 1988 there was no lending 

collection of complete tribal codes, constitutions, and other. tribal documents for use in drafting 

or updating code provisions. 

In September of 1987 NARF began submitting proposals for the funding.of a tribal code 

project to be housed at NILL. In early spring 1988, the AT&T Foundation awarded an initial 

grant of $7,500 for the twofold purpose of collection development of the most comprehensive 

"Tribal Code" accumulation and the implementation of a regular updating process to ensure that 

the tribal codes are current. In the summer of 1988 the project's coordinator was hired to begin 

the arduous task of contacting tribal governments, requesting their participation in this essential 

project. By the end of summer, the "Tribal Code" collection project was underway. 

The grant which made the tribal code collection project possible, though generous, was 

still only the initiative for an immense and ongoing process. The rest would depend on the 

complete and perpetual cooperation of the tribal governments themselves. it would be a little 

like the old tale of "rock stew" and the old man who put in the first potato, inspiring the other 



members of his starving community to contribute what little each one had until eventually there 

was a great feast for all. 

When the project first began~ NILL's code collection contained about eighty entries of 

code material, some of which lacked their subsequent amendments. Only twenty of these were 

complete codes of laws; the rest were various ordinances, resolutions and other fragments. 

There was only one document from Alaska. There was no established method of contacting 

tribal governments and requesting code materials, following up on promised documents or 

gathering updates, The most efficient means of contact, at this point, was a compiled tribal 

leader's list, however many of the addresses and phone numbers-were to be outdated. Excused 

from this listing were unrecognized and petition-status tribal entities. Later an entirely separate 

list of unrecognized tribes and those petitioning for recognition was discovered in the BIA;s 

Department of Acknowledgment and Research. Others not included in either of these lists were 

simply hunted down through telephone .calls and research. 

The compilation of these three sources produced a current mailing list of approximately 

700 tribal governments for the project. An introductory letter described the project, stressed 

the importance of such a collection and requested that the tribes assist by sending to NILL their 

legal documents in their entirety, either as a complementary copy or including an invoice, and 

to forward any future updates. Though there had been great uncertainty as to what type of 

response to expect, dozens of pieces began immediately to arrive in the mail, and the rock stew 

began to take on a little flavor. 

The response to letters requesting copies of code materials continued, varying from 

notices of delay in availability to statements of traditional law and absence of written docu­

ments, to boxes full of documents. It was tremendous. Given the scarcity of resources and 

manpower available on most reservations, the response was both unexpected and excellent. With 

the overwhelming cooperation demonstrated by the tribes, it began to appear mOre possible to 

accomplish the seemingly impossible comprehensive compilation of tribal law on a very tight 
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budget. New documents continue to arrive and tribal files are expanding. 

Since the initial contact in the introductory letter, nILL has received replies from ap-

proximately 450 out of 700 mailed inquiries. The collection now contains over a thousand 

pieces of tribal law, compri~ing roughly 15,000 hard copy pages and includes over a hundred 

comments from Alaskan villages and corporations. Of the 107 constitutions in the collection, 

approximately a dozen are from Alaska villages. In addition, 17 have been authored by tribal 

entities seeking recognition. There are two dozen corporate charters, eight of which are from 

Alaska. There are now 60 complete codes of law, where self-labeled as such, including ten 

from the Pacific Northwest, 11 from California and the west, 10 from the northern plains, 16 

from the southwest and. Oklahoma, three from the southeastern region, one from New England, 

nine from the Great Lakes, and one from an Alaskan village. Of the other Alaskan documents, 

most are articles of association, ordinances establishing tribal courts, enrollment ordinances, and 

foster home regulations. 

This does not include those governments who do not refer to their documents as a single 

collection, but whose complete collection of statutes the library nevertheless retains. Frequently 

the. tribal government has only passed statutes pertinent to its particular situation, occasiona~ly 

resulting in some unique laws and ordinances. Unlike before, the library now has model docu-

ments on almost every conceivable subject, from declarations of self determination to burial to 
. . 

sewage disposal, limited adoption of the Uniform Commercial Code, off-Reservation regula-

tions, c~nservation and pow-wow ordinances, and an array of usual and unusual subjects so 

numerous that a new area of the catalogue has been created to accommodate tribal code topics. 

This is fortunate, since requests for the most sophisticated and effective examples of 

codes addressing certain issues are made to NILL from three times a week to as frequently as 

three times a day. Authors of new codes, ordinances, and/or revisions, usually tribal lawyers, 

judges, and councilmen, are the most frequent and grateful users of the collection of tribal legal 

documents. Some of the more frequent subjects of tribal law revision work reveal the growth 



and assertion of self government. Business codes are an especially popular request, with the 

growing degree of self-control over tribal business and development. The most sophisticated 

tribal business code at the library is over 100 pages. Hunting and fishing codes are requested as 

frequently, in response to the pressures arising from limited resources and to the cultural inter­

ests at stake for Indians. . Fortunately, this is a subject on which there are numerous codes. 

Constitutions rewritten by tribal governments to serve their own people are an item in demand 

by others who are doing likewise. But the requests are more than challenging to the collection 

in some fields. The growing frequency of requests for conservation and environmental protec­

tion codes taxes a field of Indian law so new that there are. few documents to fill the requests; 

there has been little such regulation promulgated in the past by tribal legislatures. Likewise, 

there are few examples of limited tribal adoption of the OAK, even though uniformity in trade 

laws is critical to facilitate growing trade relationships between Indian and non-Indian entities. 

Also, sophisticated corporation and business association codes are of increasing demand, as tribal 

governments reassert self control and reroute economic development along paths more com­

patible to their needs. 

Despite deficIencies in the collection. the very fact that such subjects are requested with 

increasing frequency suggests that soon the dearths will be filled, as long as the tribes continue 

to contribute the finished products of their efforts so that others will be able to benefit from 

them in the future. The process becomes self -generating as rewritten and improved codes, 

based on models found at nILL, themselves become refined models for the future assertion of 

the right of Indians to govern themselves. 

Yet, the urgent need for a single repository, where tribal governments habitually send all 

documents and their revisions, necessitates the highest possible level of cooperation in order to 

provide for the most benefit to all. NILL, like the rest of NARF, is strongly committed to the 

significance of a total team effort in the development of Indian law to meet the challenges of 

tribal self government. As with any team effort, individual components of that team must ex­

ecute their respective roles if the effort is to be successful. While collection development, legal 
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research and reference may not be as visible to the public as appearances in the national media, 

NARF believes these functions must serve as a focus for the preservation of tribal existence. 

Indeed, the Tribal Code project depends heavily on tribal cooperation and self-initiative in 

sending NILL existing and/or new documents. Although great willingness has already been 

demonstrated, in response to recent requests it is estimated that at least half the existing tribal 

legal documents have yet to be acquired by NILL. 

. Probably no library came into existence with more of a mandate to serve as an informa-

tion provider than did NILL. This tribal code project is only an example of how NARF has, 

since its founding been involved in efforts to develop Indian law. It is the goal of NILL to 

serve as a medium through which tribal decision makers can exchange information and thus 

improve the work of all tribal governments. The information problem which faces governments 

is the lack of mechanics for supplying to them the information they need. No individual tribal 

government has the capacity' to keep track of what other tribal governments are doing and 

therefore tribal governments are not learning from the mistakes and successes of each other. 

Efforts such as the Tribal Code project indicate that NILL promises to be an important infor-

mation resource for tribal governments in the years to come. 

(Reprinting from Winter 1989 NARF Legal Review. Please contact NARF at 1506 Broadway, 

Boulder, Colorado,. 80302, (303) 447-8760 for more information on the Tribal Code project.) 



[To run in shaded box near Resource Directory and training publi­
cations] 

THE NATiONAL INDIAN LAW LIBRARY 

The National Indian Law Library (N'ILL), a program of the Na­
tive American Rights Fund (NARF), has developed an extensive col­
lection of legal materials relating to Federal Indian law and the 
Native American. The collection consists of standard law library 
materials such as law review materials, court opinions and legal 
treatises that are available in most well-stocked law libraries. 
The core of the NILL collection is comprised of trial holdings 
and appellate materials of important cases relating to the 
development of Indian law. The materials are in the public 
domain (i.e., non-copyrighted) and are available from NILL on a 
per-pa.ge-cost basis plus postage. 

Considered to be a major contribution to the field of Indian 
law, NILL has created a National Indian Law Library Catalogue: An 
Index to Indian Legal Materials and Resources. The catalogue 
lists all. NILL holdings and inc'ludes a subject index, an 
author/title table, a plaintiff-defendant table and a numerical 
listing. This 1,000 page reference tool is supplemented peri­
odically and is designed for those who want to know what is 
available in a particular area of Indian law. It sells for $75. 

NILL also offers an extensive collection of resource 
materials and publications focusing upon specific areas of Indian 
law. Of particular interest to tribal courts, NILL's tribal code 
project has developed and evaluated an extensive collection of 
tribal codes. This collection can serve as a resource for tribes 
who are considering developing or revising tribal codes. 

For further information on NILL's resources and services, 
contact the National Indian Law Library, 1522 Broadway, Boulder, 
CO, 80302; (303) 447-8760. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



?·I !. 
~ 

il 

II 
I , ,. 
~ 

I 
I 

RESOORCE DIRECTORY 
The Tribal Court Record periodically fealures this directory, which lists recenl available 

videotapes. training materials. books and other resources of interest to tribal court personnel. 
along with information about ordering the material. 

VIdeotapes 
Working Conference 011 Court 
Systems in Indian Country 

This 75-minute videotape presents 
the highlights from a two-day working 
conference on court systems in Indian 
country. held on January 21-22. 1988 
in Washington. D.C. The working con· 
ference was entitled. ~Indian Self-De­
termination and the Vital Role·ofTribal 
Courts - Evaluating Issues. Needs and 
Performance.' I~any issues of para­
mount importance to tribal court sys­
tems are discussed and various pro­
posals to improve the effectiveness of 
tribal court systems are discussed. Cop­
ies of this videotape are available from 
the National Indian Justice Center for 
$35 per videotape. 

Indian Civil Rights Act Hearings 
This 50-minute videotape presents 

highlights from a January 22. 1988 
hearing in Washington, D.C. (following 
the Working Conference. above) ·con­
ducted by the U.S. Senate ~elect Com­
mittee on Indian Affairs on Indian tribal 
court systems and how they have been 
affected by the Indian Civil Rights Act 
(ICRA). Specifically, the purpose ofthe 
hearing was to examine tribal court 
systems 20 years after the enactment 
of the ICRA and to explore the need for 
ICRA revision and/or creation of new 
legislative action to facilitate the en­
hancemetlt of tribal court syst~ms. 
Many issues of paramount importance 
to tribal court systems are examined. 
Copies of the videotape are available 
from the National Indian Justice Center 
for $35 per videotape. 

Civil .Jurisdiction Over Non­
Indians 

This 60 minute videotape is designed 
to provide tribal court judges with prac­
tical knowledge and tools for determin­
ing whether or not to assert jurisdiction 
over non-Indians in civil cases brought 
before the court. It should assist tribal 
court judges in their efforts to comply 
with recent U.S. Supreme Court deci­
sions. especially National Farmers Un­
ion Insurance Co. u. Crow Tribe of Indi­
ans. 471 U.S. 845 (1985). Copies of 
this videotape are available from the 
National Indian Justice Center for $35 
per videotape. 

Books and Manuals 
Protecting Youth From Alcohol 
and Substance Abuse: What Can 
We Do? 

A 96-page handbook for tribal mem­
bers living in a reservation community. 
who want to contribute toward lessen­
ing alcohol and drug abuse among 
Native American youth. Copies of the 
handbook may be obtained from its 
publisher. the Nativ~ American Devel­
opment Corporation at 1000 Connecti­
cut Avenue NW. Suite 40 I. Washington 
DC 20036; (202) 296-0685. 

The New Child Protection Team 
Handbook 

This handbook (edited by Donald 
Bross. Richard Krugman. Marilyn Len­
herr. Donna Andrea Rosenberg. and 
Barton Schmitt) offers guidelines for 
establishing an effective child protec­
tion program with techniques used 
across the country by hospitals. schools 
and social service agencies. The hand­
book covers diagnosis of child abuse. 
how to conduct interviews. how to gather 
evidence. and how to prepare children 
to testify in court. $52.00. Contact: 
Garland Publishing. Inc .. 136 Madison 
Ave .• New York. NY 10016; (212) 686-
7492. 

AIDS Informatio~ 
Technical Assistance 

Technical assistance with AIDS edu­
cation. prevention and treatment pro­
posals. grant applications and other proj­
ects is available from the National Na­
tive American AIDS Prevention Center. 
This Center. located in Oakland. Cali­
fornia. with a branch in Minneapolis, 
can be reached through (415) 658-
2051; or (612) 721-3568. 

Indian· Specific AIDS Hotline 
The National Native American AIDS 

Prevention Center also operates a toll­
free Indian AIDS hotline which is staffed 

: by Native American volunteers. The 
hotline is available from 9 a.m. to 5 p.m. 
Pacific time. Its number is (800) 283-
AIDS. 
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Tribal Codes 
NARF Tribal Code Project 

The National Indian Law Library 
(NILL). a program of the Native Ameri­
can Rights Fund (NARF). has devel­
oped and analyzed an extensive collec­
tion of tribal codes. This collection 
serves as a vital resource for tribes who 
are considering developing or revising 
tribal codes. For further information, 
contact the National Indian Law Library. 
1522 Broadway; Boulder. Colorado. 
80302; (303) 447-8760. 

Tribal Child/Family Protection 
Code 

Developed by the Center. this code 
provides tribes with a gUide when draft· 
ing or revising child protection codes. It 
covers civil child abuse and neglect. 
child custody. fost!!r care licensing, 
guardianship, termination of parental 
rights, and adoption proceedings. For 
further information or copies of the code 
in text or on 5 1/4" floppy disks. please 
contact the Center. 

Tribal Juvenile Justice Code 
Also develop~d by the Center. this 

code provides a guide for drafting or 
revising juvenile justice codes. it ad­
dresses juvenile delinquency proceed­
ings (referred to in the code as ~juvenile 
offenses' or "juvenile offender" proceed­
ings) and a narrow range of status of­
fenses (referred to in the code as ~farnily 
in need of services" proceedings). For 
further information, or copies of the 
c.ode in text or on 5 1/4" floppy disks. 
please contact the Center. 

Computer Guide 
The Center has developed a guide to 

the selection. purchase and use of com­
puter equipment. It includes sugges­
tions for purchasing hardware, how to 
shop for computer systems. and rec­
ommendations for software including a 
data base package that has been spe­
cifically tailored to tribal courts. In 
addition. tribal court personnel who have 
questions about the selection. installa­
tion and use of computer hardware and/ 
or software. particularly for IBM sys­
tems and major word processors. are 
invited to call Marsh at the Center. 707· 
762-8113. 
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TRIBAL CIDLDjFAMILY PROTECTION CODE 

NATIONAL INDIAN JUSTICE CENTER 
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NATIONAL INDIAN JUSTICE CENTER 
The McNear BUilding (707) 762·8113 

!17 FOUrlh Street. SUite 28. Petaluma. California 94952 

Jnsp.on A Myers E ,et:tll,ve DIrector 

The National Indian Justice Center, Inc. (the Center) is an Indian owned and 
operated non-profit corporation with principal offices in Petaluma, California, (707) 
762-8113. The Center was created through the combined efforts of those concerned 
with the improvement of tribal court systems and the administration of justice in Indian 
country. Its goals are to design and deliver legal education, research, and technical assis­
tance which promote this improvement. 

Joseph A. Myers, Executive Director (Pomo) 
Jerry Gardner, Staff Attorney 

Maureen Minthorn, Training Coordinator (Cayuse-Yakima) 
Marsh Rose, Computer Technician 

Darcy Richardson, Bookkeeper 
RaqueUe Myers, Staff Assistant (Pomo) 

BOARD OF DIRECTORS 

Judge William Thorne, President (Pomo) 
Judge Reiman Manuel, Vice-President (Pima) 

Judge Don Dupuis, Secretary-Treasurer (Kootenai) 
Judge Homer Bluehouse (Nav.ajo) 

Timothy Joe (Navajo) 
Judge William Johnson (Umatilla) 
Judge Thomas Maulson (Ojibway) 

Judge William Rhodes (Pima) 
. Judge John St. Clair (Shoshone) 
Evelyn Stevenson, Esq. (Salish) 
Chief Justice Tom Tso (Navajo) 

The Center provides a broad range of training and technical services to Indian 
Tribes and their court systems, including legal education programs, court planning assis­
tance, court evaluation services, assistance in selecting court personnel, code drafting and 
revision services, publications and resource services. For brochures and additional infor­
mation concerning these programs, please caU or write to the Center. 

A major activity of the Center is the design and delivery of regional training ses­
sions for tribal court personnel under contracts with the Bureau of Indian Affairs. Since 
May 1983, the Center has designed and delivered more than 70 training sessions for 
more than 4,500 tribal court personnel and others. These training sessions have included 
the following topics: Alcollol and Substance Abuse, Child Abuse and Neglect, Tribal 
Court Probation, Indian Civil Rights Act, Indian Youth and Family Law, Juvenile Jus­
tice Systems, Basic Criminal Law, Criminal Procedure, Advanced Criminal Law, Civil 
Procedure, Contracts and Personal Injury, Tribal Court Management, Evidence and Ob­
jections, Legal Writing/Ethics, Opinion Writing/Ethics, Legal Research and Analysis, 
and Indian Housing Law. 

Judge William Thorne 
President 

Pomo 

Judge Reiman Manuel 
Vice PreSident 

Pima 

BOARD OF DIRECTORS 

Judge Don Dupuis 
Secretary· Treasurer 

Kootenai 

Assoc. Justice 
Homer Bluehouse 

NavajO 

Lt. Governor 
William Rhodes 

Pima 

JUdge 
Thomas Maulson 

Oiibwav 

Tribal Attorney 
Evelyn Stevenson 

Sa/ish 

Judge 
John 51. Clair 

Shoshone 

Chiei Justice 
Tom Tso 
Navalo 

Judge 
William Johnson 

Uma/llla 

Legal Counsel 
Timothy Joe 

Nava/o 



PUBLICATION SERVICES 

The Center offers for sale many of the written training materials that are employed in 
our educational programs. In the near future, the Center will publish self-study materials to aid 
Indian justice personnel who are unable to attend the Center's training programs. 

The following is a list of the Center's training publications. which may be obtained by 
mailing the enclosed publication order form or by' calling or writing to the Center. 

Indian Civil Rights Act 

Indian Probate Law 

Indian Youth and Family Law 

Contracts and Personal Injury 

Criminal Procedure 

Advanced Criminal Law 

Evidence and Objections 

Tribal Court Management/Tribal Court Operations and Procedures Manual 

Indian Housing Law 

Legal Writing/Ethics 

Opinion Writing/Ethics 

Juvenile Justice Systems 

Child Abuse and Neglect 

Alcohol and Substance Abuse 

Tribal Court Probation 

Civil Procedure in Indian Country 

Legal Research and Analysis 
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TRIBAL CmLD/FAMILY PROTECTION CODE 

This tribal child/family protection code was developed by Jerry Gardner 
and Joseph Myers of the National Indian Justice Center, Inc., and others. It was 
developed for the Bureau of Indian Affairs. It is intended to cover civil child 
abuse and neglect, child custody, foster care licensing, guardianship, termination 
of parental rights, and adoption proceedings. Its purpose is to protect and promote 
the safety and welfare of Indian children and families. 

The National Indian Justice Center has previously developed a tribal 
juvenile justice code for the BIA in order to comply with the requirements of the 
Indian Alcohol and Substance Abuse Prevention and Treatment Act of 1986. The 
tribal juvenile justice code covers juvenile delinquency proceedings (referred to in 
the code as "juvenile offenses" or "juvenile offender" proceedings) and a narrow 
range of status offenses (referred to in the code as "family in need of services" 
proceedings) . 

This tribal child/family protection code was developed in September 1988. 
It has undergone a review and comment process since that time. This final version 
of the tribal child/family protection code reflects modifications to the code as of 
March 1989 as a result of the review and comment process. 

This tribal child/family protection should be .. read in conjunction with the 
commentary which follows the code. Any tribe considering the adoption of this 
code should carefully review the code and the accompanying commentary to deter­
mine the extent to which the code meets the needs of their individual community 
and then make any necessary changes to the code before enacting it. (Note that 
the tribal child/family protection code is available on floppy disks or we can make 
the modifications for you on the Center's word processor. Check with us concern­
ing the cost ·of these services.) 

Please contact us if you have any questions concerning the tribal 
child/family protection code or the tribal juvenile justice code. 
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Child/Family Protection Code 

TRIBAL CHILD/FAMILY PROTECTION CODE 
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CIDLDjFAMILY PROTECTION CODE 

2-1 SHORT TITLE, PURPOSE AND DEFINITIONS 

2·1 A. Short Title 

Title 2 (Chapters 2-1 through 2-30) shall be entitled "The Child/Family Protection Code" 
(code). 

2-1 B. Purpose 

The child/family protection code shall be liberally interpreted and construed to fulfill 
the following expressed purposes: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

2-1 c. 

To provide for the welfare, care and protection of the children and families on 
the Reservation; 

To preserve unity of the family, preferably by separating the child from his 
parents only when negessary; 

To take such actions as may be necessary and feasible to prevent the abuse, 
neglect or abandonment of children; 

To provide a continuum of services for children and their families from preven­
tion to residential treatment, with emphasis whenever possible on prevention, 
early intervention and community-based alternatives; 

To secure the rights of and ensure fairness to the children, parents, guardians, 
custodians or other parties who come before the children's court under the 
provisions of this code; 

To ensure that off -reservation courts will be willing to return tribal children to 
the reservation by establishing this code; 

To recognize and acknowledge the tribal customs and traditions of the 
Tribe with regard to child-rearing. ------

Definitions 

As used in this code: 

1. "Abandon": The failure of the parent, guardian or custodian to provide 
reasonable support and to maintain regular contact with a child. Failure to 
maintain a normal parental relationship with the child without just cause for a 
period of six (6) months shall constitute prima facie evidence of abandonment. 
Custody with extended family members or voluntary consent to placement does 
not constitute abandonment. 

2. "Abuse": The infliction of physical, emotional or mental injury on a child, or 
sexual abuse or sexual exploitation of a child and shall include failing to maintain 
reasonable care and treatment or exploiting or overworking a child to such an ex­
tent that his health, moods or emotional well-being is endangered. 

3. "Adult": A person eighteen (18) years of age or older, or otherwise emancipated 
by order of a court of competent jurisdiction. 
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"Child": A person who is less than eighteen (I8) years old and has not been 
emancipated by order of a court of competent jurisdiction. 

5. "Child Protection Team": A team established to involve and coordinate the child 
protection services of various agencies as set forth in chapter 2-7 of this code. 

6. "Court" or "Children's Court": The Children's Court of the _______ . Tribe. 

7. "CustodiaQ": A person, other than a parent or guardian, to whom legal custody of 
·the child filts been given.:' . 

8. "Domicile": A person's permanent home, legal home or main residence. The 
domicile of a child. is generally that of the custodial parent or guardian. 
Domicile includes the intent to establish a permanent home or where the parent 
or guardian consider to be their permanent home. 

9. "Emergency Foster Home": Placement with a family whose home has been 
licensed to accept emergency placements of children at any hour of the day or 
night (see "Foster Horne"). 

10. "Extended Family": Defined according to the tribal customs and traditions of the 
child's tribe. 

11. "Foster Home": Placement with a family whose home has been licensed under 
chapter 2-24 of this code. 

12. "Foster Home Inspector": A person appointed by the tribal council to inspect 
and license foster homes under chapter 2-24 of this code. 

13. "Guardian": A person assigned by a court of law, other than a parent, having 
the duty and authority to provide care and controlof a child (see "Permanent 
Guardian," "Temporary Guardian," "Guardian Ad Litem," and "Guardian of 
Property"). 

14. "Guardian Ad Litem": A person appointed .by the court to represent the child's 
interests before the court. 

15. "Guardian of Property": A person appointed by the court to manage the 
property of a child or incompetent person as set forth in chapter 2-25 of this 
code. 

16. "He/His": The use of he/his means he or she, his or her, and singular includes 
plural. 

17. "Incompetent": An insane person or. person who is for any cause mentally in­
competent to take care of himself and to manage his property. 

18. "Indian": Any member of a federally recognized Indian tribe, band or com­
munity, or Alaska Natives, or a person considered by the community to be In­
dian. 
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20. 

21. 

22. 

23. 

24. 

25. 

26. 

27: 

28. 

29. 

30. 

31. 

32. 
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"Juvenile Counselor": The juvenile counselor or juvenile probation officer or 
other appropriately titled person who performs the duties and responsibilities set 
forth in section 2-5B of this code. 

"Juvenile Offender": A child who commits a "juvenile offense" prior to the 
child's eighteenth (ISth) birthday (see Juvenile Justice Code). 

"Juvenile Offense": A criminal violation of the Tribal Code of the 
-:----:-:-77"-

Tribe which is committed by a person who is under the age of eighteen (18) at 
the tim~ the offense was committed (see Juvenile Justice Code). 

"Juvenile Presenter": The juvenile presenter or juvenile presenting officer or any 
other person who performs the duties and responsibilities set forth in section 
2-5C of this code . 

"Neglect": The failure of the parent, guardian or custodian to provide adequate 
food, . clothing, shelter, medical care, education. or supervision for the child's 
health and well-being. "Neglect" shall include "abandoned" children. 

"Parent": Includes a natural or adoptive parent, but does not include persons 
whose parental rights have been terminated, nor does it include the unwed father 
whose paternity has not been acknowledged or established. 

"Open Adoption": An adoption which is intended not to permanently deprive the 
child of connections to, or knowledge of, his or her natural family. 

"Permanent Guardian": A guardian who has been granted long term guardian­
ship status as set forth in section 2-25B of this code. 

"Protective Services Worker": The protective services worker, social services 
worker, law enforcement personnel or any person who performs the duties and 
responsibilities set forth in chapter 2-6 of this code. 

"Reservation": The Reservation in --------------- ----------
"Temporary Guardianship": A guardian who has been gr-anted temporary guar­
dianship status as set forth in chapter 2-25 of this code. 

"Tribal Council": The tribal council of the Tribe. --------
"Tribal Court": The tribal court of the Tr:ibe. --------
"Tribe": The Tribe. ------

2-2 JURISDICTION OF THE CIDLDREN'S COURT 

2·2 A. General Jurisdiction 

There is hereby established for the Tribe of the Reserva-
tion a court to be known as the Children's Court. The jurisdiction of the 
children's court shall be civil in nature and shall include the right to issue all orders 
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necessary to insure the safety of children and incompetents within the boundaries of the 
reservation, as well as other children who have been declared to be wards of the 
children'S court. The children's court shall also have the power to enforce subpoenas 
and orders of restriction, fines, contempt,. confinement and other orders as appropriate. 

The children's court shall have jurisdiction over- the following persons: 

1. 

2. 

3. 

4. 

5. 

6. 

. 2·2 B. 

Enrolled members of the tribe under the age of eighteen eighteen (I8) years; 

Persons under the age of eighteen (18) years who are eligible fqr enrollment in 
the tribe; 

Indians, as defhiled in section 2-1C of this code, who are under the age of 
eighteen (18) years and who are residing within the exterior boundaries of the 
reservation; 

Children of enrolled members of· the tribe or other Indians, as defined in section 
2-1 C of this code, including adopted children, who reside within the exterior 
boundaries of the reservation; 

Children residing within the exterior bou~daries of the reservation, for whatever 
reason, in the home of an enrolled merriber of the tribe or other Indians, as 
defined in section 2-1 C of this code, as long as the parents, guardians, or cus­
todians havecortsented to the jurisdiction of the children'S court. Such consent, 
once given, may be revoked only with permission of the children's court; and 

Incompetent persons residing or domiciled within the exterior boundaries of the 
reservation. 

Jurisdiction Over Extended Family 

Where the children's court asserts jurisdiction over a person. under section 2-2A above, 
the court shall also have jurisdiction over the person's extended family whenever that 
court deems it appropriate. 

2·2 C. Continuing J urisdictio~ 

Where the children's court deems it appropriate, the court may retain jurisdiction over 
children and their extended families who leave the exterior boundaries of the reserva­
tion. 

2·3 TRANSFER OF .JURISDICTION 

2·3 A. Application of the Indian Child Welfare Act 

The children'S court may apply the policies of the Indian Child Welfare Act, 25 U.S.C. 
§1901-1963, where they do not conflict with the provisions of this code. The proce­
dures for state courts in the Indian Child Welfare Act shall not be binding upon the 
children's court unless specifically provided for in this code. 
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2·3 B. Transfer to State Court or Other Tribal Court 

In any proceeding before the children's court, the court may transfer the proceedings to 
an appropriate state court or another tribal court where the state or the other Indian 
tribe have a significant interest in the child. and the transfer would be in the best inter­
est of the child. 

2·3 C. Transfer from Other Courts 

The children's court may accept or decline, under the procedures set forth in this code, 
transfers of child welfare cases from other federal, state or tribal courts. 

2-3 D. 

L 

2. 

3. 

4. 

5. 

6. 

Procedures for Transfer from State Court 

Receipt of Notice: The tribal agent for service of notice of state court child cus­
tody proceedings, as defined by the Indian Child Welfare Act, shall be the tribal 
social service department. 

Investigation and Pre-Transfer Report by the Court Counselor: The tribal social 
services department shall conduct an investigation and file a written report with 
the court within five (5) days of receipt of notice from the tribal agent for serv­
ice of notice. 

Recommendations for Transfer or Intervention: The court shall make written 
recommendations to the tribal attorney on whether or not the tribe should peti­
tion for transfer from or intervene in state court. 

Petition Cor Transfer: The tribal petition for transfer shall be filed by the tribal 
attorney within five (5) days of receipt of recommendations from the court. 

Intervention in State Court Proceedings: 

a. The tribe may intervene in state court child custody proceedings, as 
defined by the Indian Child Welfare Act, at any point in the proceedings, 
and; 

b. the, tribal attorney Qr selected representatives shall file a motion to inter­
vene within five (5) days of receipt of recommendations from the court. 

Acceptance of Transfer: The court will not accept a transfer from state court un­
less: 

a. a parent or Indian custodian's petition to state court for transfer is 
granted, or; 

b. the tribe's petition to state court for transfer is granted, and; 

c. 

d. 

the tribal social services department's pre-transfer report recommends the 
acceptance of transfer, and; 

the tribal attorney recommends acceptance. 
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Hearing(s): Upon receipt of transfer jurisdiction from state court, the court 
counselor shall file a child/family protection petition, and appropriate hearing(s) 
shall be held in accordance with this code. 

2·3 ,E. Full Faith and Credit; Conflict of Laws 

2·4 

1. 

2. 

State Court Orders: State child custody orders of other tribal courts involving 
children over whom the children's court could take jurisdiction may be recog­
nized by the children's court only after a full independent review of such state 
proceedings has determined: 

a. 

b. 

c. 

d. 

the state court had jurisdiction over the child, and; 

the provisions of the Indian Child Welfare Act, 25 U.S.C. §1901-1963, 
were properly followed, and; 

due process was provided to all interested persons participating in the 
state proceeding, and; 

the state court proceeding does' not violate the public policies, customs, or 
common law of the tribe. 

Court Orders of Other Tribal Courts: Court orders of other tribal courts involv­
ing children over whom the children's court could take jurisdiction shall be 
recognized by the children's court after the, court has determined: 

a. that the other tribal court exercised proper subject matter and personal 
jurisdiction over the parties, and; 

b. due process was accorded to all interested parties participating in the 
other tribal court proceeding. 

3. Tribal Interest: Because of the vital interest of the tribe in its children and those 
children who may become members of the tribe, the statutes, regulations, public 
policies, customs and common law of the tribe shall control in any proceeding 
involving a child who is a member of the tribe. 

PROCEDURES AND AUTHORIZATIONS 

2·4 A.. 'Rules of Procedure 

The procedures in the children's court shall be governed by the rules of procedure for 
the tribal court which are not in conflict with this code. 

2-4 B. Cooperation and Grants 

The children'S court is authorized to cooperate fully with any federal, state, tribal, 
public or private agency in order to participate in any foster care, shelter care, treatment 
or training program(s) and to receive grants-in-aid to carry out the purposes of this 
code. This authority is subject to the approval of the tribal council if it involves an ex­
penditure of tribal funds. 
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2-4 C. Social Services 

The children's court shall utilize such social services as may be furnished by any tribal, 
federal, or state agency provided that it is economically administered without unneces­
sary duplication and expense. 

2·4 D. Contracts 

The. children's court may negotiate contracts with tribal, federal or state agencies and/or 
departments on behalf of the tribal council for the care and placement of children 
before the children's court subject to the approval of the tribal council before the ex­
penditure of tribal funds; 

2-5 CHILDREN'S COURT PERSONNEL 

2·5 A. 

1. 

Children's Court Judge 

Appointment 

The children'S court judge(s) shall be appointed or elected in the same manner as 
the tribal court judge(s). 

2. Qualifications 

The general qualifications for children's court judge(s) shall be the same as the 
qualifications for tribal court judge(s). In addition, children's court judges shall 
have significant prior training and/or experience in child welfare matters. 

3. Powers and Duties 

In carrying out the duties and powers specifically enumerated under this 
child/family protection code, judges of the children's court shall have the same 
duties and powers as judge of the tribal court, including, but not limited to, the 
contempt power, the power to issue arrest or custody warrants, and the power to 
issue search warrants. 

4. Disqualification or Disability 

2·5 B. 

1. 

The rules on disqualification or disability of a children's court judge shall be the 
same as those rules that govern tribal court judges. 

Juvenile Counselor/Juvenile Probation Officer 

Appointment 

The court shall appoint juvenile counselor(s) or juvenile probation officer(s) to 
carry out the duties and responsibilities set forth in this code. The chief judge 
of the tribal court shall certify annually to the tribal council the number of 
qualified juvenile counselor(s) or juvenile probation officer(s) needed to carry 
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3. 

4. 

s. 

2·5 C. 

1. 

2. 
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out the purpose of this code. The person(s) carrying out the duties and respon­
sibilities set forth in this section may be labeled "juvenile counselors" or "juvenile 
probation officers" or any other title which the court finds appropriate so long 
as they perform the duties and responsibilities set forth in this section. 

Qualifications 

The juvenile counselor must have: an educational background and/or prior ex­
perience in the field of delivering social services to youth. 

:, 

Resource Development 

The juvenile court counselor shall identify and develop resources on the reserva­
tion, in conjunction with the children's court and the tribal council, to enhance 
each tribal child's potential as a viable member of the tribal community. 

Duties: 

(a) 

(b) 

(c) 

(d) 

make investigations as provided in this code or as directed by the court; 

make reports to the court as provided in this code or as directed by the 
children's court; 

provide counseling services; and 

perform such other duties in cbnne~tion with the care, custody or 
transportation of children as the court may require. 

Prohibited Duties 

The juvenile counselor shall not be employed as or be required to perform the 
duties of .a: prosecutor, juvenile presenter or law enforcement official. 

Juvenile Presenter 

Appointment 

The court shall appoint juvenile presenter(s) to carry out the duties and respon­
sibilities set forth in this code. The chief judge of the trIbal court shall certify 
annually to the tribal council the number of qualified juvenile presenter(s) 
needed to carry out the purpose of this code. The person(s) carrying out the 
duties and responsibilities set forth in this section may be labeled "juvenile 
presenters" or "juvenile presenting officers" or "juvenile petitioners" or any other 
title which the court finds appropriate so long as they perform the duties and 
responsibilities set for,th in this section. 

Qualifications 

The qualifications of the juvenile presenter(s) shall be the same as the qualifica­
tions for the official who acts as prosecutor for the tr.ibal court. 
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3. Duties: 

(a) File petitions with the court as provided in this code; 

(b) Represent the tribe in all proceedings under this code; and 

(c) Perform such other duties as the court may order. 

2-5 D. Guardian ad Litem 

At any stage of the proceedings conducted under this code the children's court may ap­
point separate counsel for the child, without affecting the right to counsel of the 
parents, guardians or other legal custodians, to act as guardian ad litem representing the 
child's best interests. 

2-5 E. Additional Court Personnel 

The court may set qualifications and appoint additional juvenile court personnel such as 
guardians ad litem, court appointed special advocates (CASAs), children's court advo­
cates, and/or referees whenever the court decides that it is appropriate to do so. 

2-6 PROTECTIVE SERVICES WORKERS 

2-6 A. 

1. 

2. 

3. 

Power and Duties: 

Protective services workers shall be employed by the tribal social services depart­
ment and/or the tribal law enforcement department. 

The department(s) may cooperate with such state and community agencies as are. 
necessary to achieve the purposes of this code. The department(s) may negotiate 
working agreements with other jurisdictions. Such agreements shall be subject to 
ratification by the tribal council or its designate. 

A protective services worker shall: 

a. Receive reports of neglected, abused or abandoned children and be 
prepared to provide temporary foster care for such children on a twenty­
four (24) hour basis, and; 

b. Receive from any source, oral or written, information regarding a child 
who may be in need of protective services. 

c. Upon receipt of any report or information under paragraph (a) or (b) of 
this section, immediately: 

1. notify the appropriate law enforcement agency, and; 

2. make prompt and thorough investigation which shall include a 
determination of the nature, extent, and cause of any condition 
which is contrary to the child's best interests and the name, age, 
and condition of other children in the home. 
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2·6 B. 

1. 

2. 

d. 

e. 

f. 

g. 

Child/Family Protection Code 

Take a child into temporary custody if there are reasonable grounds to 
believe that the child is suffering from illness or injury or is in im­
mediate danger from his surroundings and. that his removal is necessary. 
Law enforcement officials shall cooperate with social services personnel to 
remove a child from the custody of his parents, guardian, or custodian 
when necessary. 

After investigation, evaluate and . assess the home environment of the 
child or children in the same home and the risk to such children if they 
continue to be subjected to the existing home environment, and all other 
facts or matters found to be pertinent. They shall determine whether any 
of such children is a child in need of protective services. 

Offer to the family of any child found to be a child in need of protective 
services appropriate services which may include, but shall not be 
restricted to, protective services. 

Within thirty (30) days after a referral of a potential child in need of 
protective services, submit a written report of his investigation and 
evaluation to the juvenile presenting officer and to a central registry 
maintained by the department(s). 

h. No child shall remain in temporary custody for a period exceeding 
seventy-two (72) hours, excluding Saturdays, Sundays and holidays, unless 
a child/family protection petition is filed. . 

Limitations of Authority; Duty to Inform 

Before bffering protective services to a family, a worker shaH inform the family 
that he has no legal authority to compel the family to receive such services and 
of his authority to initiate a petition in the children's court. 

If the family declines the offered services, the worker may initiate a child/family 
protection petition in children's court alleging a child in need of protective serv­
ices if he believes it to be in the child's best interest. 

2-7 CIDLD PROTECTION TEAM 

The tribe shall establish a child protection team. Establishment of the child protection team is 
an attempt, through the involvement and coordination of various agencies, to prevent Indian 
children from being abused or neglected. In cases where children have been abused or 
neglected, efficient and effective protective services shall be provided so as to immediately 
secure the children's safety and health. Follow-up actions shall then to be taken to stabilize the 
circumstances for the long-term benefit of the children and, to the extent possible, their family 
members. 

Prevention of child abuse an.d neglect is to be emphasized. The child protection team IS 10-

tended to facilitate the identification of danger signs which will prompt immediate intervention 
and/or preventive actions to be taken. However, when a child's well-being is found to be en­
dangered, the child protection team should initiate protective services as promptly, efficiently, 
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and effectively as possible. These services are to be provided so as to ensure the child's im­
mediate safety and health. Once attained, to the extent possible, actions are to be taken to cor­
rect the problems which caused the abuse or neglect and prevent it from occurring again. The 
child protection team should facilitate the development and implementation of a plan to promote 
the long-term well-being of the child and the appropriate family members. 

The child protection team is technical and advisory in nature. In no way is it intended to un­
dermine. the authorities and responsibilities of individual agencies. It is designed to promote 
cooperation, communication, and consistency among agencies. It is appropriate for the child 
protection team to debate what actions would best promote the well-being of a child and 
provide relevant information and advice to decision-making agencies. The child protection 
team shall facilitate (not hinder) the decision-making process. Confidentiality shall be main­
tained by all child protection team members. 

The duties of the child protection team shall include the development and implementation of 
procedures for: 

2-7 A. 

1. 

2. 

3. 

4. 

5. 

6. 

2-7 B. 

1. 

2. 

3. 

4. 

5. 

6. 

2-7 C. 

1. 

Providing Oversight 

Monitor child abuse and neglect activities to ensure that adequate preventive, 
protective, and corrective services are provided. 

Review and track all child abuse and neglect cases which have been referred. 

Investigate caSes to determine whether the best interests of the child are being 
met. 

Review case plans for their adequacy. 

. Maintain confidentiality of information. 

Send local child protection team data to area child protection teams. 

Facilitating Provision of Services 

Receive child abuse and neglect referrals. Assign case managers to track cases. 

Identify available community resources, programs and services. 

Provide recommendations to various pertinent agencies. 

Promote cooperation, communication, and consistency among agencies. 

Provide a forum for debating what actions would best promote the well-being of 
Indian ehildren. 

Respond to inquiries from the community, area child protection teams, and other 
individuals and group". 

Providing Technical Assistance 

Develop procedures to provide effective and efficient preventive, protective, and 
corrective child abuse and neglect services. 
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3. 
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5. 
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Develop standards to determine which cases are to be investigated . 

Provide information and technical recommendations to decision-making agencies. 

Educate communities about child abuse and neglect problems and solutions. 

Identify danger signs which prompt intervention and/or preventive actions. 

Assist in the development and implementation of plans to promote the long-term 
well-being of children and their families. 

Assist in the development and implementation of strategies by communities to 
create environments which provide opportunities for community members to lead 
meaningful, productive, self-fulfilling, and rewarding lives. These environments 
should promote the dignity, self -worth, self -respect, and self -sufficiency of 
community members. 

2-8 DUTY TO REPORT CHILD ABUSE AND NEGLECT 

2·8 A. Duty to Report 

Any person who has a reasonable cause to suspect that a child has been abused, 
neglected or abandoned shall immediately report the abuse, neglect or abandonment to 
the tribal social services department and/or tribal law enforcement department. 

2·8 B. Persons Specifically Required to Report 

Those persons who are mandated to report suspected abuse or neglect include any 
physician, nurse, dentist, optometrist, or any other medical or mental health professional; 
school principal, school teacher, or other school official; social worker; child day care 
center worker or other child care staff including foster parents, residential care or in­
stitutional personnel; counselor; peace officer or other law enforcement official; juo.ge, 
attorney, court counselor, clerk of the court, or other judicial. system official. 

2·8 C. Anonymous Reports 

Any person who has a reasonable cause to suspect that a child has been abused, 
neglected or abandoned shall report the abuse, neglect or abandonment. Those persons 
reporting, except those specified in section 2-8B above, may remain anonymous. 

2·8 D. Immunity from Liability 

All persons or agencies reporting, in good faith, known or suspected instances of abuse 
or neglect shall be immune from civil liability and criminal prosecution. 

2·8 E. Penalty for Not Reporting 

Those persons mandated to report a case of known or suspected abuse or neglect who 
knowingly fail to do so or wilfully prevent someone else from doing so shall be subject 
to a civil cause of action proceeding in tribal court. 
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2·8 F. 

1. 

2. 

3. 

2·8 G. 

ChildlFamilv Protection Code 

Abuse and Neglect Reports 

Form of Report: Those persons mandated to report under section 2-8B above 
shall promptly make an oral report to the tribal social services department and 
then'follow with a written report as soon thereafter as possible. 

Contents of Written Report: The following information shall be included in the 
written report: 

a. Names, addresses, and tribal affiliation of the child and his parents, 
guardian, or custodian. 

b. The child's age. 

c. 

d. 

e. 

f. 

The nature and content of the child's abuse or neglect. 

Previous abuse or neglect of the child or his siblings, if known. 

The name, age, and address of the person alleged to be responsible for 
the child's abuse or neglect, if known. 

The name and address of the person or agency making the report. 

Photograph of Visible Trauma: Persons reporting suspected abuse or neglect may 
photograph or cause X-Rays to be taken of the child suspected of abuse, and 
such photographs or X-Rays may be introduced into evidence at a hearing. 

Central Registry 

The department of social services and/or the law enforcement department shall maintain 
a central registry 'of repo'rts, investigations and evaluations made under this code. The 
registry shall contain the information furnished by tribal personnel throughout the reser­
vation, including protective service workers, probation officers, caseworkers and Indian 
Child Welfare Program employees. Data shall be kept in the central registry until the 
child concerned reaches the age of eighteen (18) years (unless the children's court orders 
that individual records shall be kept on file beyond that date in order to protect other 
siblings). Data and information in the central registry shall be confidential and shall be 
made available only with the approval of the director of the department to the children's 
court, social service agencies, public health and law enforcement agencies, licensed 
health practitioners, and health and educational institutions licensed or regulated by the 
tribe. A request for the release of information must be submitted in writing, and such 
request and its approval shall be made part of the child's file. 

2-9 INVESTIGATION AND REMOVAL 

2·9 A. Investigation 

The child abuse or neglect report shall be investigated within one court working day by 
the social services department or 9ther appropriate agency, unless the children's court 
directs otherwise. 
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2-9 B. Authority to Remove 

If the person investigating a report of child abuse or neglect finds that the grounds for 
removal, listed in section 2-9C below, have been met, such person may remove the child 
from the home in which the child is residing and place the child in a temporaryreceiv­
ing home or other appropriate placement. 

2-9 C. Grounds for Emergency Removal 

No child shall be removed from the home of the child's parent, guardian or custodian 
without the consent of the parent, guardian or custodian absent a specific order of the 
children's court, except as follows: 

1. 

2. 

2-9 D. 

When failure to remove the child may result in a substantial risk of death, per­
manent injury, or serious emotional harm, or; 

When the parent, guardian or custodian is absent and it appears, from the cir­
cumstances, that the child is unable to provide for his own basic necessities of 
life, and that no satisfactory arrangements have been made by the parent, guar­
dian or custodian to provide for such necessities. 

Power to Remove 

Any person shall have the power to remove a child pursuant to this section provided 
that 

1. Reasonable grounds existed at the time of the removal to believe the removal was 
necessary, and; 

2. . The person removing the child ensures t~e safety and well-being of the child, 
until such time as th~ children's court assumes control of the matter, and; 

3. The person removing the child complies with the notice provisions contained in 
chapter 2-10 of this code. 

2·10 NOTICE OF REMOVAL 

2-10 A. Notice to the Children's Court 

After a child is removed from his home, the person who removed the child shall attempt 
to contact the children's court within six (6) hours. The attempt to contact the court 
shall be documented. Actual notic~ to the court shall be ma.de, by the removing person, 
no later than 12:00 p.m. (noon) the next court working day. 

2·10 B. Notice to the Par1ent, Guardian or Custodian 

The court shall make all reasonable efforts to notify the parents, guardian or custodian, 
within twelve (12) hours of the court knowing that the child was removed. Reasonable 
efforts shall include personal, telephone and written contacts at tht:lir residence, place of 
employment, or other location where the parent, guardian or custodian is known to fre-
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quent with regularity. If the parent, guardian or custodian cannot be found, notice shall 
be given to members of the extended family of the parent, guardian or custodian and/or 
the extended family of the child. 

2·11 RESTRICTIONS ON PLACEMENT OF CHILDREN 

A child alleged to b~ neglected or abused shall not be detained in a jail or other facility in­
tended or used for the incarceration of adults charged with criminal offenses or for the deten­
tion of children alleged to be juvenile offenders, but may be detained in the following 
community-based sheltercare facilities: 

2-11 A. Licensed Foster Home 

A licensed foster home or a home otherwise authorized under the law to provide foster 
care, group C~Lre, protective residence, or; 

2-11 B. Other Licensed Facility 

A facility operated by a licensed child welfare services agency, or; 

2-11 C. Relatives 

With a relative of the child who is willing to guarantee to the court that the child will 
llot be returned to the alleged abusive or neglectful parent, guardian or custodian 
without the prior approval of the court" or; 

2-11 D. Other Suitable Place 

Any other suitable place, other than a facility for the care and rehabilitation of juvenile 
offenders to which children adjudicated as juvenile offenders may be confined and 
which meets the standards for sQelter-care facilities established by the department. 

2·12 FILING CHILD/FAMILY PROTECTION PETITION 

2-12 A. Authorization to File Petition 

Formal child/family protection proceedings shall be instituted by a child/family protec­
tion petition filed by the juvenile presenter on behalf of the tribe and in the best inter­
ests of the child. 

2-12 B. Time Limitations 

If a child has been removed from the home, then a child/family protection petition shall 
be filed with the children's court no later than 12:00 p.m. (noon) of the second court 
working day following the removal. 

2·12 C. Contents of Petition 

The child/family protection petition shall set forth the following with specificity: 
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The name, birthdate, sex, residence and tribal affiliation of the child; 

The basis for the court's jurisdiction; 

The specific allegations of abuse, neglect or abandonment; 

A plain and concise statement of the facts upon which the allegations of abuse, 
neglect or abandonment are based, including the date, time and location at which 
the alleged facts occurred; . 

The names, residences and tribal affiliation of the child's parents, guardians or 
custodians, if known; 

The names, relationship and residences of all known members of the child's ex­
tended family and all former care givers, if known, and; 

If the child is placed outside of the home, where the child is placed, the facts 
necessitating the placement and the date and time of the placement. 

2·13 INITIAL HEARING 

2-13 A. Hearing Date 

An initial hearing shall be held regarding the removal of "a child before the end of the 
second working day following the filing of the child/family protection petition. 

2-13 B. Purpose 

The purpose of the initial hearing is to determine whether it is reasonable to believe that 
continuing absence fro~ the home is necessary to protect the well-being of the child. 

2-13 C. Advise of Rights 

During the hearing, the court shall advise the party(s) of the reason for the hearing and 
of their basic rights as provided for in chapter 2-14 of this code. 

2-13 D. Nature of Hearing 

The hearing shall be informal in nature. Concerned parties may present evidence relat­
ing to the situation. Hearsay evidence will not be excluded at this hearing as long as it 
is otherwise admissible. The general public shall be excluded from the proceedings. 
Only the parties, their counsel, witnesses, the child's extended family and another per­
sons determined to be appropriate by the court shall be admitted. 

2-13 E. 

1. 

2. 

Possible Outcomes of the Initial Hearing: 

The child/family protection petition may be dismissed and the child returned to 
the home. 

The child may be returned to the home of the parents, glil:lrdian or custodian un­
der the supervision of the court and other hearing held wi,thin thirty (30) days. 
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Childifami/v Protection Code 

The child may be continued in the child's out-of-home placement and a thirty 
(30) day hearing will be held. 

Notice of Initial Hearing 

The court shall make all reasonable efforts to advise the parents, guardian or custodian 
of the time and place of the initial hearing. The court shall request that the parent, 
guardian or custodian be present for the hearing. Reasonable efforts shall include per­
sonal, telephone and written contacts at their residence, place of employment or other 
location where the person is knowll to frequent with regularity. If the court is unable to 
contact the parent, guardian or custodian, notice shall be given to members of the ex­
tended family of the parent, guardian or custodian and/or the extended family of the 
child. 

2·13 G. Unresolved Issues 

If the problems are not resolved at the initial hearing or the thirty (30) day hearing, the 
court will set a date for a formal hearing on the issues. Such date will be no later than 
ninety (90) days after the filing of the child/family protection petition. 

2-14 NOTIFICATION OF RIGHTS 

All parties have a right to be represented by an advocate/attorney at their own expense in all 
proceedings up,der this code, to introduce evidence, to be heard on his or her own behalf, to ex­
amine witnesses, and to be informed of possible consequences if the allegations of the petition 
are found to be true. All parties shall be entitled to advance copies of court documents, includ­
ing petitions and reports, unless deemed inappropriate by the court. 

2-15 THIRTY (30) DAY HEARING 

Purpose 

A second hearing will be held within thirty (30) days following the initial hearing. The 
purpose of this hearing is for the court to reassess whether continuing court intervention 
is necessary to protect the well-being of the child. 

2·15 B. Hearing Procedure 

The thirty (30)-day hearing shall be held according to sections 2-13C, 2-13D, 2-13E, 
2-13F, and 2-13G of this code. 

2 .. 16 FORMAL TRIAL ON THE ISSUES 

2·16 A. Time Limitation 

The formal trial on the issues will be set for no later than ninety (90) days following the 
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filing of the child/family protection petition. 

2-16 B. Admissibility 

The records of the initial hiring and the thirty (30) day hearing shall not be admissible 
at the formal trial. This shall not be construed to prevent the admissibility of any 
evidence that was presented at these hearings which would normally be admissible under 
the court's rules of evidence. 

2-16 C. Closed Hearing 

The general public shall be excluded from the proceedings. Only the parties, their coun­
sel, witnesses, the child's extended family, and other persons determined to be ap­
propriate by the court shaH be admitted. 

2-16 D. Advise of Rights 

During the hearing, the court shall advise the party(s) of the reason for the hearing and 
of their basic rights as provided for in chapter 2-14 of this code. 

2·16 E. Child Witnesses 

If the court determines that it is in the best interests of the child and does not violate 
the rights of a party, the court may allow the child to testify by means of a videotape 
deposition, closed circuit television or other appropriate method. If the 'court does allow 
these methods to be utilized, the court shall specifically set out the. reasons fo'r this 
determination on the record. 

2-16 F. Burden of Proof 

The burden of proof lies with the petitioner. The petitioner must prove that the allega­
tions raised in the child/family protection petition are more likely true than not, that is, 
by the preponderance of the evidence, and that the best interests of the child will be 
served by continued court intervention. 

2-16 G. Outcome of Hearing 

The court will either find the allegations of the child/family protection petition to be 
ture or dismiss the child/family protection p~tition, unless the hearing shall be continued 
to a date certain to allow for the presentation of further evidence. 

2-16 H. Return to Home 

The court may find the allegations of the child/family protection petition to be true, but 
that out of home placement is not needed to protect the child. The court may, however, 
due to unresolved problems in the home, continue court intervention and supervision as 
appropriate. 

2·16 I. Grounds for Continuing Removal From the Home 

The court may find the allegations of the child/family protection petition to be true and 
ord~r that the child. remain out of the home. The grounds for continuing removal from 
the home of a parent, guardian or custodian are that: 
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3. 

4. 

5. 

6. 
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2·16 J. 

Child/Family Protection Code 

A child has no parent, guardian or custodian available, willing and capable to 
care for the child. 

The child has suffered, or is likely to suffer, a physical injury inflicted upon 
him by other than accidental means, which causes or creates a substantial risk of 
death, disfigurement or impairment of bodily functions. 

The child has not been provided with adequate food, clothing, shelter, medical 
care, education or supervision by his/her parent, guardian or custodian, which is 
necessary for the child's health and well being. 

The child has been sexually abused or sexually exploited. 

The child has committed juvenile offenses as a result of parental pressure, 
guidance or approval. 

The child has been emotionally abused or neglected. 

The child has suffered, or is likely to suffer, emotional damage which causes or 
creates a substantial risk of impaired development. 

Court Order for Continuing Removal 

The court shall specify in its order the necessary intervention and appropriate steps, if 
any, the parent, guardian or custodian must follow to correct the underlying problem. 

2·16 K. Return of Child to Parent, Guardian or Custodian . 

The court may find the allegations of the child/family protection petition to be true and 
out-of-home placement necessary, but with the accomplishment of specified actions by 
the parent, guardian or custodian, the child may be returned absent good cause to the 
contrary. The order of the court will specify actions, and the time frames for such ac­
tions, that parents, guardians, or custodians must accomplish before the child is returned. 
The order will also specify the responsibilities of any support agency or personnel to be 
involved. 

2·16 L. Out·Of·Home Placement 

The court may find the allegations of the child/family protection team petition to be 
true and that out-of-home placement continues to be necessary and further that the 
child may not be returned to the home, absent specific order of this court. The court 
shall specify what steps the parents shall take to demonstrate their abilities to care for 
their child, and specify to the parties what factors the court will consider at a subse­
quent hearing to determine whether or not the child should be returned. 

2-16 M. Written Order 

The court shall specify in writing the facts, grounds, and code sections upon which it 
relied to make its decisions. 
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2·17 NOTICE OF FORMAL TRIAL ON THE ISSUES 

Summons 

The court shall issue a summons to the parent, guardian or custodian and such other per­
sons as appear to the court to be proper or necessary parties to the proceedings. The 
summons shall require them to appear personally before the court at the time set for the 
formal trial. 

2-17 B~ Attachments to Summons 

A copy of the child/family protection petition shall be attached to each summons. The 
court shall also attach a notice to the parent, guardian or custodian which advises them 
of their rights under chapter 2-14 of this code~ 

2-17 C. Personal Service 

If the parties to be served with a summons can be found within the exterior boundaries 
of the reservation, the summons, a copy of the child/family protection petition and the 
notice of rights shall be personally upon them at least fifteen (15) court days before the 
formal trial on the issues. 

2-17 D. Mail Service 

If the parties are within the exterior boundaries 'Of the reservation but cannot be per­
sonally served, and if their address is known, the summons, petition and notice of rights 
may be served by registered mail with a return receipt requested, at least ten (10) days 
before the formal trial. ' 

2-17 E. ' Notice to Extended Family 

If the court cannot accomplish personal or mail service, the court shall· attempt to notify 
the parent, guardian or custodian by contacting members of the extended family of the 
parent, guardian, custodian, and/or the extended family of the child. 

2-17 F. Service of Summons 

Service of summons may be made under the direction of the court by any person 
eighteen (I8) years of age or older who is not a party to the proceedings. 

2-17 G. Publication 

In a child/family protection case where it appears within the body of the petition or 
within an accompanying statement that the parent, guardian or custodian is a non­
resident of _the reservation, or that their name, place of residence or whereabouts is un­
known, as well as in all cases where after due personal service or service by registered 
mail has been unable to be effected, the court shall direct the clerk to publish legal 
notice in a newspaper, printed in the county or on the reservation, qualified to publish 
summons once a week for three consecutive weeks with the first publication of the 
notice to be at least twenty-one (21) days prior to the date fixed for the hearing. Such 
notice shall be directed to the parent, guardian or custodian if their names are known, or 
if unknown a phrase to whom it may concern, be used and applied to and be binding 
upon any such person whose names are unknown. The name of the court, name of the 
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child, the date of the filing of the petition, the date of the hearing, and the object of 
the proceeding in general terms, shall be set forth. There shall be filed with the clerk 
an affidavit showing publication of the notice. The publication of the notice shall be 
paid by the tribe. The publication of the notice shall be deemed equivalent to personal 
service upon all persons known or unknown who have been designated as provided in 
this section. 

2·17 H. Contempt Warning 

The summons issued by the court shall conspicuously display the words: 

NOTICE, VIOLATION OF THIS ORDER IS SUBJECT TO PROCEEDINGS 
FOR CONTEMPT OF COURT PURSUANT TO TRIBAL CODE SECTION 

THE COURT MAY FIND THE PARENT, GUARDIAN OR CUS­
TODIAN IN CONTEMPT FOR FAILURE TO APPEAR AT A COURT HEARING 
OR FOR F AILUR~ TO FOLLOW COURT ORDERS. 

'2-18 DEFAULT JUDGMENT 

2·18 A.' When Appropriate 

If the parent, guardian or custodian fail to appear for the formal trial, the court may 
find the parent, guardian or custodian in default, . and enter a default order of 
child/family protection and order necessary intervention and appropriate steps the 
parents, guardian or custodian must follow to correct the underlined problem. 

2·18 B. Notice Detennination 

Prior to finding a parent, guardian, or custodian in default, the' court must be satisfied 
actual notice has been- given or that all reasonable possible steps have been taken to 
provide notice of the formal trial to the parent, guardian, or'custodian. The court must 
also find that the petitioner can prove the elements of the child/family protection peti­
tion. 

2·18 C. Written Order 

If the parent, guardian or custodian is found in default, the court shall specify the facts, 
grounds, and code sections upon which it relied to make the decision. 

2·19 SIX (6) MONTH REVIEW 

2·19 A. Review Requirement 

The status of all children subject to a child/family protection code shall be reviewed by 
the court at least every six (6) months at a hearing to determine whether court supervi­
sion shall continue, except that the first review following a formal trial on the issues 
shall be held within ninety (90) days of the formal trial on the issues. 
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2-19 B. Return to Home 

A child shall be returned home at the review hearing unless the court finds that a reason 
for removal as set forth in section 2-161 of this code still exists. The court may, 
however, due to unresolved problems in the home, continue court intervention and su­
pervision as appropriate. 

2-19 C. Written Order 

If continued court intervention is determined to be necessary, the court shall set forth 
the following in a written order: 

1. 

2. 

3. 

4. 

5. 

6. 

2-19 D. 

What services have been provided or offered to the parent, guardian, or cus­
to<;iian, to help correct the underlying problem(s). 

The extent to which the parent, guardian, or custodian has visited or contacted 
the child, any reason why such visitation and/or contact has been infrequent or 
not otherwise occurred. 

Whether the parent, guardian or custodian is cooperative with the court. 

Whether additional services should be offered to the parent, guardian or cus­
todian. 

Whether the parent, guardian or custodian should be required to participate in 
any additional programs to help correct the underlying problem(s). 

When the return of the child can be expected. 

Additional S~eps 

The court at the review hearing may order that a petition to terminate the parent/child 
relationship be filed, or that a guardianship petition be filed. 

2-20 SOCIAL SERVICE REPORT 

2-20 A. Requirement of a Social Study 

To aid the court in its decision. a social study(ies) consisting of a written evaluation of 
matters relevant to the disposition of the case shall be made by the person or agencies 
filing the petition. 

2-20 B. Contents of a Social Study 

The social study shall include the following points, and be made available to the court, 
and the parties as deemed appropriate by the court, three (3) days prior to a 
child/family protection review hearing: 

1. A summary of the problem(s). 
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4. 

5. 

6. 

7. 

7. 

8. 
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What steps, if any, have the parent, guardian, custodian, or social services per­
sonnel already taken to correct the problem(s). 

What services could be of benefit to the parent, guardian or custodian, but are 
not available in the community, 

A report on how the child is doing fn his/her current placement(s) since the last 
hearing. If there have been any moves, the report will contain the reason for 
such moves. 

Dates of contacts with parent, guardian or custodian and the child since the first 
hearing was held, method of contact, duration and subjects discussed. 

If there have been no contacts with the parent, guardian, custodian or social 
worker, what efforts have been made to contact such parties. 

If there have been no contacts with the parent, guardian, custodian or social 
worker, what efforts have been made to contact such parties. 

An assessment of when the child is expected to return home. 

A list of who the extended family members are and a list of contacts, or attempts 
to contact such family members regarding placement of child. 

The social services personnel shall develop a case plan and shall m~ke recommen­
dations for the next six (6) months. Such recommendations will include: 

a. A treatment plan for the parents. 

b. Future placement of the child. 

c. What services should be provided for the child, if services are needed. 

2-21 PLACEMENT PREFERENCES 

2·21 A. Least Restrictive Setting 

If a child cannot be returned home, the child shall be placed in the least restrictive set­
ting which most approximates a family and in which his special needs, if any, may be met. The 
child shall also be placed within reasonable proximity to his home, taking into account any spe­
cial needs of the child. The placement restrictions set forth in chapter 2-11 of this code shall 
be followed. 

2·21 B. Order of Preferences 

Whenever appropriate, a child shall be placed in a home with the following characteris­
tics, which shall be given preference in the following order: 

1. Members of the extended family. 

2. An Indian f,:\mily of the same tribe as the child. 
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People who have a relationship with the child, but who are not related to the 
child. 

An Indian family. 

Any other family which can provide a suitable home for such a child. 

2·22 EMANCIPATION 

A child over the age of sixteen (16) may petition the court for emancipation. The court shall 
grant such status when the child proves to the court that the child is capable of functioning as 
an independent and responsible member of the community. 

2-23 AUTHORIZATION OF MEDICAL TREATMENT 

At any time whether or not a child is under the authority of the court, the court may authorize 
medical or surgical care for a child when: 

2-23 A. Unavailability of Parent, Guardian or Custodian 

A parent, legal guardian or custodian is not immediately available and cannot be found 
after reasonable effort in the circumstances of the case, or; 

2-23 B. Life Endangerment 

A physician informs the court orally or in writing that in his professional opinion, the 
life of the child would be greatly endangered without certain treatment and the parent, 
guardian or other custodian 'refuses or fails to consent. If time allows in a situation of 
this type, the court shall cause every effort to be made to grant the parent(s), guardian, 
or custodian an immediate informal hearing, but this hearing shall not be allowed to fur­
ther jeopardize the child's life. 

In making its order the court shall give due consideration to any treatment being given the child 
by prayer through spiritual means alone or through other methods approved by tribal customs or 
traditions or religions, if the child or his parent, guardian or legal custodian are adherents of a 
bona fide religious denomination that relies exclusively on this form of treatment in lieu of 
medical treatment, or practices in fact the tribal customs or traditions or religion upon which is 
relied for such treatment of the child. 

After entering any authorization under this section, the court shall reduce the circumstances, 
finding and authorization in writing and enter it in the records of the court and shall cause a 
copy of the authorization to be given to the physician or hospital, or both, that was involved. 

Oral authorization by the court is sufficient for care or treatment to be given and shall be ac­
cepted by any physician or hospital. No physician or hospital nor any nurse, technician or other 
person under the direction of such physician or hospital shall be subject to criminal or civil 
liability in the court for performance of care or treatment in reliance on the court's authoriza-
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tion, and any function performed thereunder shall be regarded as if it were performed with the' 
child's and the parent's authorization. 

2-24 FOSTER HOME LICENSING PROCEDURES 

2·24 A. 

1. 

2. 

3. 

4. 

2·24 B. 

1. 

2. 

3. 

4. 

Inspection and Licensing Procedures= 

The tribal council shall appoint one or more member(s) of the tribe as the foster 
home inspector(s). The foster home inspector shall examine homes of tribal 
members and others who reside both on the reservation and within a seventy-five 
(75) mile radius of the reservation. The foster home inspector shall submit a 
recommendation to the tribal council which shall act upon said recommendation 
within thirty (30) days, and, if no action is taken, the recommendation of the 
foster home inspector shall be implemented. 

Except under exceptional circumstances, or in order to preserve a family unit, no 
foster home may accept more than four (4) foster placements. 

Any license issued by the foster home inspector shall apply only to the 
residence(s) wh~re the family is livirig at the time application for a license is 
made, and a permanent change of residence automatically terminates the license. 
The foster care parents are required to notify the foster care inspector whenever 
a ch~nge of residence is contemplated . 

The. foster care parents must also notify the foster care inspector whenever a 
change in the household occurs. For exam~le, if one of the foster care parents is 
convicted or is accused of a major crime or if one of the foster parents moves 
out of the residence, or if any other person moves into the residence, the foster 
care inspector must be informed within forty-eight (48) hours. 

Foster Home Requirements 

The home shall be constructed, arranged and maintained so as to provide for the 
health and safety of all occupants. The foster care inspector may, upon twenty­
four (24) hours' notice, inspect a foster care dwelling at any time. 

Heating, ventilation, and light shall be sufficient to provide a comfortable, airy 
atmosphere. Furnishings and housekeeping shall be adequate to protect the 
health and comfort of the foster child. . 

Comfortable beds shall be provided for all members of the family. Sleeping 
rooms must provide adequate opportunities for rest. All sleeping rooms must 
have a window of a type that may be opened readily and may be used for 
evacuation in case of fire. 

Play space shall be available and free from hazards which might be dangerous to 
the life or health of this child. 
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7. 

8. 

9. 

10. 
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The Foster Family: 

All members of the household must be in such physical and mental health as will 
not adversely effect either the health of the child or the quality and manner of 
his care. 

Members of' the foster family shall be of good character and habits. They must 
never have been convicted of a sex offense and may not have any felony convic­
tions within the last three (3) years. Exceptions concerning non-sexual felony 
convictions can be made providing adequate information is provided indicating 
that a change of character has occurred. 

The person in charge of the foster home shall be of suitable temperament to care 
for the children, shall understand the special needs of the child as an Indian per­
son and shall be capable of bringing the child up as an Indian person who is well 
adjusted and able to get along both within the tribal community and in the sur­
rounding non-Indian community as well. 

Foster parents shall be responsible, mature individuals who are, in the view of 
most community members, of good character. Foster parents must be at least 
twenty-one (21) years old (unless a member of the child's extended family), but 
there is no upper age level provided the foster parent has the physical and emo­
tional stamina to deal with the care and guardianship of a foster child. The 
foster parent must be willing, when necessary, to cooperate with the biological 
parents and must be willing to help the family re-establish the necessary family 
ties. 

A foster home does not necessarily have to have both a male and female foster 
parent. The foster care inspector may, at his discretion, certify a foster home 
with a single foster parent provided that foster parent displays the outstanding 
qualities necessary to raise a foster child. 

The fostar parents must have an income sufficient to care for all ,individuals in 
the foster home. The foster care inspector can take into account the state stipend 
when determining the financial ability of the foster care parents. 

Any time a pre-school foster child is placed in a foster home there must be at 
least one (1) foster parent in full time attendance. For school age children the 
foster parent must show the arrangements which will be made for those periods 
of time when both foster parents are employed. Infants and young children shall 
never be left alone without competent supervision. 

Without specific approval by the tribal council, a foster home shall not be 
licensed whenever any member of the family is mentally ill or on convalescent 
status from a mental hospital or is on parole or probation or is an inmate of a 
penal or correctional institution. 

The standards the foster care inspector shall use in judging the above criteria 
shall be those of the reservation Indian community. 

The foster care inspector is authorized to make a complete investigation to deter­
mine the adequacy of the foster care home. The inspector shall be authorized to 
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examine not only the potential foster care parents, but also any other tribal mem­
ber who is familiar, with the applicants and. is familiar with the type of care they 
provide to their children. 

The Foster Child: 

The daily routine of a foster child shall be such as to promote good health, rest 
and play habits. 

The responsibility for a child's health care shall rest with the foster parents.. In 
case of sickness or accident to a child, immediate notice shall be given to' the 
foster care inspector. Foster care parents may consent to surgery or other trelat­
ment in a medical emergency. 

3. The foster care parents shall not subject the child to verbal abuse, derogatory 
remarks about himself, his natural parents or relatives, or to threats to expel the 
child from the foster home. No child shall be deprived of meals, mail or family 
visits as a method of 'discipline. When discipline or punishment must be adminis­
tered, it shall be done with understanding and reason. The method of punish­
ment will be that which is accepted by the people of the Reservation Indj\an 
community. 

2-25 GUARDIANSHIP 

2·25 A. - Purpose 

The children's court, when it appears necessary or convenient, may appoint guardians 
for the persons and/or property of either children under the court's jurisdiction or in­
competents who have no guardian legally appointed by will or deed. Such appointment 
may be made on the petition of a relative or other person on behalf of the child or in-;­
competent, or ,a petition of the child if at least fourteen (14) years of age. Before 
making such appointment, the court must cause such notice as the court deems 
reasonable to be given to any person having the care of the child, and to such other 
relatives of the child residing on the reservation as the court may deem proper, and in 
cases of adult incompetents, the court may cause notice to be given to the incompetent 
at least five (5) days before hearing the petition. 

Ifa child is under the age of fourteen (14) years, the court may nominate or appoint his 
guardian. If he is fourteen (14) years of age or older, he may nominate his own guar­
dian who, if approved by the court, must be appointed accordingly. If the guardian 
nominated by the child is not approved by the court, or if the child resides- outside of 
the reservation., or if, after being duly cited by the court, he neglects for ten (10) days 
to nominate a suitable person, the court may nominate and appoint the guardian in the 
same manner as if the child were under the age of fourteen (14) years. 

When a guardian has been appointed by the court for a child under the age of fourteen 
(14) years, the child, at any time after he attains that age, may nominate his own guar­
dian, subject to the approval of the court. A guardian appointed may as specified by 
the court have the custody and care of the education of the child and the care and 
management of his property until such child arrives at the age of eighteen (,18) marries, 
is emancipated by the court under chapter 2-22 of this code, or until the guardian is 
legally discharged, provided, however, that said gU~lrdian shall not have the authot'~ty, 
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without express written consent of "the court, to dispose of any real or personal property 
of the c;hild in any matlner,including, but not limited to, the child's Individual Indian 
Money .~ccount. Said ~:uardian shall also have the authodty to COnSe!lt to the medical 
care andl treatment of thl' child. 

The cou,rt may order that the court disburse monthly r,'eimbufser,nent payments to the 
person or agency to whom custody is granted under this. code, pro'IJ',ided sufficient funds 
have belm approT,riated by the tribal council. Said dist,ursementsptuSt be used by the 
person or agency with custody of the child for the sale purpose of c'ovelring expenses in­
curred ih the cru:e and custody of said child and shall nlat be used fOJ allY other purpose. 
The use ,of said funds fair any purpose other than that. described in t~\is ~;ection shall sub­
ject saiq person or agenc:y to contempt of court and to any criminal\ alld civil penalties 
or remedies provided by the tribal code. . 

2·25 B. 1rn>es; of Guardi'atnship 
" /. 

The tYPEis of guardianship shall include guardiansh~l' of property and/plr guardianship of 
the persilm. Guardianship of the person shall inc!ude both temporary.' guardianship and 
permanertt guardianship. 

2·25 C. C;uardianship of Property 

The cotitt may appoint a, guardian of the property of a child or incompetent person un­
der such terms and conditions as the court sets forth in the written ordl!r. The guardian­
ship may cover all property until the child reaches eighteen (18) years ()f age or until the 
incomp(~tent person becomes competent or it may be limited to only specific property or 
a specific legal action as set forth ill the written order. A temporary or permanent 
guardia,nship of the person may also include guardianship of the child's property if set 
forth il~ the written order. . 

2·25 D. Permanent Guardianship 

The court may appoint a permanent guardian for the child under such terms and condi­
tions as the court sets forth in the written order. Permanent guardianship provides for 
permanent custody of a child to someone other than the parent(s). although there is no 
termination of the parental rights of the parents. There shall be a presumption of con­
tinued permanent guardianship in order to provide stability for the child. Permanent 
guardianship shall only be terminated based upon the unsuitability of the permanent 
guardian(s) rather than the competency or suitability of the parent(s). The parent(s) and 
the child's extended family shall be granted liberal visitation rightS unless deemed inap­
propriate by the court. 

~.25 E. Temporary Guardianship 

The court may ,appoint a temporary guardian under such terms and conditions as the 
court sets forth in the written order. A temporary guardianship may be terminated if 
the court determines that it is in the best interests of the child to change custody from 
the temporary guardian to a new guardian or to return the child to the parent, guardian 
or custodian. The parent(s) and the child's extended family shall be granted liberal 
visitation rights unles!; deemed inappropriate by the court. 
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2·25 F. Who May File Guardianship Petition 

Any person may file a petition for guardianship. The petition shall be initiated either 
by the proposed guardian or by the child if at least fourteen (14) years of age. 

2-25 G. Contents of Guardianship Petition 

The petition for guardianship shall include the following, to the best information and 
belief of the petitioner: 

1. The full name, address and tribal affiliation of the petitioner; 

2. The full name, sex, date and place of birth, residence and tribal affiliation of the 
proposed ward; 

3. The basis for the court's jurisdiction; 

4. 

5. 

6. 

7. 

8. 

The relationship of the proposed guardian to the proposed ward; 

The name and address of the person or agency having legal or temporary custody 
of the proposed ward; 

The type of guardianship requested; 

In the case of alleged incompetent persons, the grounds for incompetency under 
section 2-25K; and 

A full description and statement of value of all property owned, possessed, or in 
which the proposed ward has an interest (if guardianship of property is 
requested). 

All petitions must be signed 'and dated by the petitioners, and must be notarized or wit­
nessed by a clerk of the court. 

2-25 H. Guardianship Report 

Upon the filing of a guardianship petition, the court shall immediately request that the 
social services department or other qualified agency conduct a guardianship report .on 
the proposed guardian and report on the proposed ward. The guardianship report shall 
contain all pertinent information necessary to assist the court in determining the best in­
terests of the proposed ward. 

No determination can be made on a petition for guardianship until the report has been 
completed and submitted to and considered by the court. The guardianship report shall 
be submitted to the court no later than ten (10) days before the hearing. The court may 
order additional reports as it deems necessary. 

2-25 I. Guardianship Procedures 

The procedures for guardianship hearings shall be in accordance with sections 2-13C, 
2-13D, 2-13F, 2-14, 2-20 and 2-21 of this code. 
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2-25 J. Management of Property 

In the event that any guardian shall receive any money or funds of any child or incom­
petent person during his or her term of office as guardian, before taking and receiving 
into custody such money or funds, the court must require of such person a bond with 
sufficient surety to be approved by the court and in such sum as he shall order, condi­
tioned that the guardian will faithfully execute the duties of his trust, and the following 
conditions shall form the part of such bond without being expressed therein: 

1. To make an inventory of all the estate of his ward that comes into his possession 
or knowledge and to return the same within such time as the court may order, 
and; 

2. To dispose of and manage the estate according to law and for the best interests 
of the ward. and faithfully to discharge his trust in relation thereto, and also in 
relation- to the care, custody and education of the ward, and; 

3. To render an account on oath of the property, estate and money of the ward in 
his hands and all the proceeds or interests derived therefor, and of the manage~ 
ment and disposition of the same, within three (3) months after his appointment, 
and at such other times as the court directs, and at the expiration of his trust, to 
settle his accQunts witli the court or judge or with the ward if he be of full age, 
or his legal representative, and to pay over and deliver all the estate, monies and 
effects remaining in his hands, or due from him on such settlement to the person 
who is legally entitled thereto. 

The funds of any child or incompetent must be used by his guardian solely for the sup­
port and education of such child and for the support of such incompetent, and shall be 
expended by the guardian in a reasonable manner according to the circumstances and 
station in life of such ward, and in such manner as can reasonably be afforded according 
to the income and estate of said ward. 

If determined to be appropriate by the court, the written order may set forth that the 
child's property may not be used for the child's care, but rather to be managed for the 
child until the child reaches the age of eighteen (18) or is emancipated by the court. 

2-25 K. Incompetent Persons 

In case of incompetent persons, if after a full hearing and exa~ination upon such peti­
tion, and upon further proof by the certificates of at least two qualified physicians 
showing that any person is incompetent as defined in this code, it appears to the court 
that the person in question is not capable of taking care of himself and of managing his 
property, such court must appoint a guardian of his person and estate within the powers 
and duties specified in this chapter. 

Every guardian. of an incompetent person appointed as provided herein has the care and 
custody of the person of his ward and the management of his estate until such guardian 
is legally discharged; he must give bond to such ward in like manner and with like con­
ditions as before specified with respect to the guardianship of a child. 

A person who has been declared insane or incompetent or the guardian, or any relative 
of such person within the third degree or any friend, may apply by petition to the court 
in which he was declared insane, to have the fact of his restoration to capacity judicially 
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determined. The petition shall be verified and shall state that such person is then sane 
or competent. The court shall require notice to be given of a hearing upon said petition 
at some date after said petition has· been filed; and at the hearing upon said petition, 
witnesses shall be examined and a determination made by the court as to whether the 
petition should be granted and the insane or incompetent person be declared of sound 
mind and capable of taking care of himself and his property, his restoration to capacity 
shall be adjudged and the guardianship of such person, if such person shall not be a 
child. shall cease. 

2-26 TERMINATION OF PARENTAL RIGHTS 

2·26 A. Purpose 

The purpose of this chapter is to provide for the voluntary and involuntary termination 
of the parent/child relationship and for the substitution of parental care and supervision 
by judicial process. This chapter shall be construed in a manner consistent with the 
philosophy that all parties shall be secured their rights as enumerated in the Indian Civil 
Rights Act of 1968 and that the family unit is of most value to the community and the 
individual family members when that unit remains united and together, and that ter­
mination of the parent-chiLd relationship is of such vital importance that it should be 
used only as a last resort when, in the opinion of the court, all efforts have failed to 
avoid termination and it is in the best interests of the child concerned to proceed under 
this chapter. 

2~26 B. 

1. 

2. 

3. 

4. 

2·26 C. 

Grounds for Involuntary Termination: 

Abandonment. If the parent has not contacted the child by telephone, letter or 
in person. or provided any financial support' for more than one (1) year without 
a break, or have had only marginal contacts for twenty-four (24) out of the latest 
forty-eight (48) months, a presumption shall exist that there is no parental 
relationship existing. The burden shall then be up to the parent to provide that 
such a relationship does exist. The evidence necessary to rebut this presumption 
may include, but shall not be limited to, information about efforts to maintain 
the parent-child relationship, including a showing of regular visits, telephone 
calls. letters. other contacts. or monetary support. 

Physical Injuries. Wilful and repeated physIcal injuries. 

Sexual Abuse. Wilful and repeated acts of sexual abuse or sexual exploitation. 

Emotional Harm. The return of the child may result in serious permanent emo­
tional damage as support by the best evidence available in the field of child 
development. 

Pre.Filing Requirements. 

A petition seeking involuntary termination of the parent-child relationship must 
establish the following: 

1. The child has been found to be an abandoned or neglected child under 
the code for at least a one year period of time, and has been removed 
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from their parent at the time of this termination hearing for a period of 
one year or more; 

The court has entered an order which states what the parent was required 
to accomplish to correct their underlying problem(s); 

The social service agency involved has made a good faith attempt to offer 
or provide all court ordered and/or necessary services that are reasonably 
available in the community and which are capable of helping the parent 
resolve his or her underlying probiem(s); 

There is little likelihood the conditions will be remedied so that the child 
can be returned to the parents in the near future; 

Continuation of the parent-child relationship clearly diminishes the child's 
prospects for successful placement into a permanent and stable home; and 

6. Not returning the child to their parent is the least detrimental alternative 
that can be taken. 

Who May File Termination Petition 

A petition may be filed by: 

1. Either parent when termination is sought with respect to the other parent. 

2. 

3. 

4. 

The juvenile presenter. 

Any other person possessing a legitimate interest in the matter. 

A parent may file a petition for the voluntary termination of his parental 
rights. 

No parental rights may be terminated unless a petition has first been filed, notice has 
. been given, and a hearing held in accordance with the provisions of this chapter. 

2·26 E •. Contents of Termination Petition 

The petition for termination of parental rights shall include the following to the best in­
formation and belief of the petitioner: 

1. 

2. 

3. 

4. 

The name, place of residence and tribal affiliation of the petitioner (if 
other than juvenile presenter); 

The full name, sex, date and place of birth, residence and tribal affilia­
tion of the child; 

The basis for the court's jurisdiction. 

The relationship of the petitioner to the child, or the fact that no 
relationship exists; 
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The names, addresses, tribal affiliation, and dates of birth of the child's 
parents; 

Where the child's parent is himself a child, the names and addresses of 
the parents' parents or guardian; and where the parent has no parent or 
guardian, the members of the parent's extended family. 

The name and address of the person or agency having legal or temporary 
custody of the child; 

The grounds on which the termination is sought under section 2-26B of 
this code (unless voluntary termination); 

A statement that the pre-filing requirements set forth in section 2-26C of 
this code have been met (unless involuntary termination), and; 

10. A list of the assets of the child together with a statement of the value 
thereof. 

When any of the facts required by this section are unknown, the petition shall so state. 
The petitioner shall sign and date the petition. 

2·26 F. Notice 

After a petition for the involuntary termination of parental rights has been filed, the 
court shall set the time and place for hearing and shall cause notice thereof to be given 
to the petitioner" the parents of the child, the guardian of the person of the child, the 
person having legal custody of the child, and the child's extended family as determined 
by the court. 

Where the child's parent is himself a child, natice shall also be given to the parent's 
parents or guardian of the person unless the C(jIJrt is satisfied, in exercise of its discre­
tion, that said notice is not in the best interest of the parent and that it would serve no 
useful purpose. 

Notice shall be given by personal service. If service cannot be made personally, the 
court may authorize service by registered mail at the last known address of the person to 
be served. If notice cannot be served by registered mail, the court may authorize service 
by publication in either the tribal newspaper of the reservation, or a newspaper of 
general circulation in the county where the court is located, once a week for three con­
secutive weeks. All notices served whether personally or by registered mail shall be 
received by the person named therein no less than ten (10) days prior to the date set for 
the hearing. No hearing can be held sooner than ten (10) days after the last publication 
where service is made. 

Notice and appearance may be waived by a parent in wntmg before the court in the 
presence of, and witnessed by, a clerk of the court, in the presence of, and witnessed 
by, a clerk of the court, provided that such parent has been apprised by the court of the 
meaning and consequences of the termination action. The parent who has executed such 
a waiver shall not be required to appea at the hearing. Where the parent is a minor, the 
waiver shall be effective only upon approval by the court. 
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2·26 G. Pre~·Term,ination Report 

Upon the filing of a petition under this chapter for the involuntary termination of 
parental rights, the court shall request that the social services department or other 
qualified agency prepare and submit to the court a report in writing. The report shall 
be submitted to the court no later than ten (10) days before the hearing with copies 
given. to the parents. The purpose of the report is to aid the court in making a deter­
mination on the petition and shall be considered by the court prior thereto. The court 
may request additional reports where it deems necessary. 

The report shall include the circumstances of the petition,the investigation, the present 
condition of the child and parents, proposed plans for the child, and other such facts as 
may be pertinent to the parent and child relationship, and the report submitted shall in­
clude .a recommeridation and the reasons therefor as to whether O.t' not the parent and 
child relationship should be terminated. 

2·26 H. Relinquishment of Parental Rights (Voluntary Termination of Parental 
Rights) 

Parental rights may be relinc;'Uished (VOluntarily terminated) by a parent in writing, if 
signed by the parent in the presence and with approval of the court. Relinquishment 
shall not. be accepted or acknowledged by the court prior to ten (10) days after birth of 
the child. The court shall ensure that the parent understands the consequences 9f the 
voluntary termination prior to approving it. A parent who wishes to relinquish his 
parental 'rights shall be provided an interpreter if he does not. understand English. 

2·26 I. Hearing Procedures 

The procedures for termination of parental rights hearings shall be in accordance with 
sections 2-16B, 2-16C, 2-16D and 2-16E of this code. 

2·26 J. Burden of Proof 

The burden of proof lies with the petitioner to prove that the allegations in the termina­
tion petition are supported by clear, cogent and convincing evidence, and th~t the best 
interests of the child will be served by termination of parental rights. 

2-26 K. Findings of Fact and Conclusions of Law 

The court will make formal findings of fact and conclusions of law as a 'basis for the 
written order terminating the parent-child relationship. . 

2·26 L. Result of Termination Order 

Upon the termination of parental rights, all rights,powers, privileges, immunities, duties 
and obligations including any rights to custody, control visitation or support existing be­
tween the child and parent shall be severed and terminated unless otherwise directed by 
the court. The parent shall have no standing to appear at any future legal proceeding 
concerning the child. Any support obligation existing prior to the effective date of the 
order terminating parental rights shall not be severed or terminated. The rights of one 
parent may be terminated without affecting the rights of the other parent. A termina­
tion order shall not prevent a child from inheriting property or interest in the same 
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manner as any other natural child from the natural parent. A natural parent may not, 
however, inherit from anatural'child after termination. 

2·26 M. Child's Continued Right to Benefits 

An order terminating the parent-child relationship shall not disentitle a child to any 
benefit due the child from any third person, agencies, state or the United States, nor 
shall any action under this code be deemed to affect any rights and benefits that the 
child derives from the child's descent from a member of a federally recognize<i .Indian 
tribe. \ 

2·2.6 N. Custody After Termination Order 

If upon entering an order terminating the parental rights of a parent there remains no 
parent having parental rights, the court shall commit the child to the custody of a social 
services agency for the purpose of placing the child for adoption, or in the absence of 
an adoptive home the agency may place the child in a licensed foster home or with a 
relative, or take other suitable measures for the care and welfare of the child. The cus­
todian shall have the authority to conSent to the adoption of the child, the marriage of 
the child, the enlistment of the child in the armed forces of the United States, necessary 
surgical and other medical treatment for the child and consent to such matters as might 
nannall), be required of the child's parent. 

2·26 O. Future Review Hearings 

If a child has not been adopted or permanently placed within six (6) months of the ter­
mination order, another six (6) month review hearing will be held. Such six (6) month 
hell!ings will continue until the child is adopted or permanently placed. 

2·27 ADOPTIONS 

2·27 A. Open Adoptions 

Adoptions under this code shall be in the nature of "Open Adoptions. ~ The purpose pf 
such open adoptions is not to permanently deprive the child of connections to, or knowledge of, 
the child's natural family. True purpose of adoptions shall be to give the adoptive child a per­
man,ent home. To this and the following shall apply and be contained in all adoptive orders and 
decrees: 

1. The adoptive parents and adoptive child shall be treated under the law as 
i£ the relationship was that of a natural child and parent, except as set forth 
herein. 

2. The adoptive child shall have an absolute right, absent a convincing and 
compelling reason to the contrary, to information and knowledge about his 
natural family and his tribal heritage. 

3. The adoptive child and members of the child's natural extended family 
(includiQg parents) shall have a right of reasonable visitation with each other, 
subject to reasonable controls of .the adoptive parents. 
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4. Adoption shall not serve to prelvent an adoptive child from inheriting 
from a natural parent in the same m;l\D.ner as any other natural child. The 
natural parents shall· not be entitled to inherit from an adoptive child in the same 
manner as parents would otherwi~e be entitled to inherit. An adoptive child shall 
be entitled to inherit from adoptive parelrlts, and vice versa, in the same manner 
as if natural parents and child. 

Consent to Adoption 

1. When Dot required: Written consent to an adoption is not required if: 

a. The parent has abandoned his child; 

The parent's rights have been terminated; 

c. The parent has relinquished his parental rights; 

d. The parent has been declared incompetent~ 

When required: Written consent to an adoption is required of: 

a. The biological or adoptive mother; 

b. The biological, adoptive, or acknowledged father; 

c. The custodian, if empowered to consent; 

d. The court, if the custodian is not empowe,red to consent; 

.f. The child, if he is over twelve (12) years of age. 

Execution of Consent to Adopt 

Written coasent to an adoption shall be executed and acknowledged befote the court. 
Consent shall not be accepted or ackn.owledged by the court prior to ten (10) days after 
birth of the child. An interpreter shall be provided if the person conse~ting to the 
adoption does not understand English. Consents of a child over the age of .twelve (12) 
.years shall be made orally either in open court, or in chambers with only the judge and 
any other person(s) he deems necessary, and the child present. 

2·27 D. Who May File An Adoption Petition 

Any person may fils a petition for adoption. The petition shall be initiated by the per­
son proposing to adopt.. In the case of married persons maintaining a home together, the 
petition shall be the joint petition of husband and wife, except that if one of the spouses 
is the natural or adopted parent of the proposed adoptee, said parent shall not be re­
quired to join in the petition. 

2·27 E. Contents of Adoption Petition 

The petition for adoption shall include the following, to the best information and belief 
of the petitioner: 
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2. 

3. 

4. 

5. 

6. 

7. 
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The full name, address, and tribal affiliation of the petitioner; 

The full name,sex, residence, date and place of birth, and tribal affilia­
tion of the proposed adoptee; 

The name by which the proposed adoptee shall. be known if the petition 
is granted; 

The basis for the court's jurisdiction; 

If the proposed adoptee is a child, a full description and statement of 
value of all property owned, possessed or in which the child has an inter­
est; 

The relationship- of the petitioner to the proposed adoptee; and 

The names and addresses of any person or agency whose consent to aid 
adoption is necessary. 

Where there is more than one proposed adoptee, and these· proposed adc;ptees are sib­
lings, only oJ,le petition shall be required for the adoption of all or any combination of 
the siblings, provided that each sibling proposed to be adopted be named in· the petition. 

All petitions must be signed and dated by the petitioner, and must be notarized or wit­
nessed by a clerk of the court. 

2·27 F. Notice 

Notice shall be provided in accordance with the notice procedures set forth in section 
2-26F of this code except that the court may determine that it is unnecessary to give 
notice to specific individuals, including a parent whose parental rights have been ter­
minated. 

2·27 G. Homestudies 

When a petition for the adoption of a child is filed with the court, the court shall im­
mediately request that the social services department or other qualified agency conduct a 
home study on the petitioner and report on the child. The homestudy and report shat1 
relate the circumstance of the home, the petitioner and his ability, both physical and 
mental, to assume the responsibilities of a parent of the child. The homestudy shall con­
tain other pertinent information designed to assist the court in determining the best 
placement for the child. The homestudy will also address the issue of whether or not 
the home most closely resembles that of the child's culture, ~dentity, and where ap­
plicable, his tribal affiliation. The homestudy or report shall not be required where the 
proposed adoptee is an adult. 

No determination can be made on a petititon for adoption until the homestudy and 
report has been completed and submitted to and considered by the court. The homes­
tudy shall be submitted to the court no later ·than ten (10) days before the hearing. The 
homestudy and report may be consolidated into one document. The court may order 
additional homestudies or reports as it deems necessary. 
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2-27 H.' Withdrawal of Consents 

Any consent given under the provisions of this chapter may be withdrawn by the person 
or agency which gave the consent at any time prior to the entry of a final decree of 
adoption. No reason need be stated and no hearing need be held on such withdrawal. 

All withdrawals must be in writing and notarized or witnessed by a clerk of the court, 
with the original being filed with the court. 

Within two (2) years after the entry of a dect:ee of adoption, said decree may be vacated 
upon a petition being filed and a showing that the consent which made the adoption 
possible was obtained through fraud or duress. Upon such a showing the court shall va­
cate the decree and return the adopted person to that status he had prior to entry of the 
decree. 

2-27 I. Adoption Preferences 

The preference of placement in adoption shall be in the following order unless the court 
determines that the child's best interests require deviation from the preferences: 

2-27 J. 

1. Extended family member; 

2. A tribal member or person eligible for tribal membership; 

3. Other Indian person(s), and; 

4. If this order of preference cannot be met, then placement may be made 
with any person who has some knowledge of the child's tr~bal affiliation 
and his special needs. 

Hearing Procedures 

An adoption hearing shall be held within riinety (90) days of receipt of an adoption 
petition from the prospective parent(s). The court shall conduct the hearing to dep~r­
mine if it is in the best interests of the' child to be placed with the petitioners. In deter­
mining the best interests of the child, the court shall examine: 

1. Validity of written consent; 

2. Termination of parental rights order; 

3. Length of time of the child's wardship by the ,court; 

4. 

5. 

6. 

7. 

8. 

Special conditions of the child; 

Parent communication with his child; 

Minor's consent to adoption, if he is over twelve (12) years of age; 

. Homestudies or other reports, and; 

Order of preference of placement. 
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The petitioner and the proposed adoptee shall appear personally at the hearing. During 
the hearing the court shall advise the party(s) of their basic rights as provided in chapter 
2-14 of this code. The judge shall examine all persons separately, and may, if satisfied 
that all other requirements of this chapter have been met. enter a final decree of adop­
tion, or may place the person to be adopted, if a child, in the legal custody of the 
petitioner for a period not to exceed six (6) months ~d,or to entering a final decree of 
adoption. . '. 

If the court is satisfied that the adoption will not be in the child's best interest, or finds 
that all of the requirements of this chapter have not been met, it may deny the petition 
and make any other order it deems necessary for the care and custody of the child not 
inconsistent with this code. 

Proceedings for termination of the parent-child relationship and proceedings for adop­
tion may be consolidated and determined at one (1) hearing provided that all the re­
Quirements of this chapter as well as chapter 26 of this code governing termination are 
complied with fully. 

The hearing shall be informal in nature. Concerned parties may present evidence relat­
ing to the situation. Hearsay evidence will not be excluded from the proceedings. Only 
the parties, their counsel, witnesses, the child's extended family and other persons deter­
mined to be appropriate by the court shall be admitted. 

Adoption Decree 

If the court finds that the requirements of this chapter have been met and that" the 
child's best interests will be satisfied, a final decree of adoption may be entered. 

A person, when adopted, may take the name of the person adopting, and the two shall 
thenceforth sustain toward each other the legal relation of parent and child, and shall 
have all the rights and shall be subject to all the duties of that relation, including all of 
the rights of a child of the whole blood to inherit from any person, in all respects, under 
the provisions of inheritance and succession of this code. 

2-28 MODIFICATION, REVOCATION OR EXTENSION OF COURT OR .. 
DERS 

2·28 A. Motion to Modify, Revoke or Extend Court Order 

The court may hold a hearing to, modify, revoke or extend a court order under this code 
at any time upon the motion of; 

I. the child; 

2. the child's parent, guardian 01" custodian; 

3. the prospective adoptive parent(s) upon court order; 

4. the child's counselor guardian ad litem; 

5. the juvenile counselor; 
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6. the juvenile presenter; 

7. the institution,agency, or person vested with the legal custody of the 
child or responsibility for protective supervision, or; 

8. the court on its own motion. 

Hearing Procedure 

Any hearing to modify, revoke or extend a court order shllll be held in accordance with 
the procedures established for the order at issue. 

2·29 cmLD/FAMILY PROTECTION RECORDS 

2·29 A. Children's Court Records 

A record of all hearings under this code shall be .made and preserved. All children's 
court records shall be confidential and sha11 not be open to inspection to any but the fol­
lowing: 

2·29 B. 

1. the child; 

2. the child's parent, guardian or custodian; 

3... the prospective adoptive parent(s); 

4. 

s. 

the child's counselor guardian ad litem; 

the children's court pe~onnel directly involved in the handling of the 
case; 

. 6. any other person by order of the court, having legitimate interest in the 
particular case or the work of the court. 

Law Enforcement and Social Services Records 

Law enforcement records and files concerning a child shall be kept separate from the 
records and files of adults. All law enforcement and social services records shall be 
confidential and shall not be open to inspection to any but the following: 

1. 

2. 

3. 

4. 

the child; 

the child's parent, guardian or custodian; 

the child's counselor guardian ad litem; 

law enforcement and social services personnel directly involved in the 
handling of the case; 
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the children's court personnel ctirectly involved in the handling of the 
case; 

any other person by order of the court, having legitimate interest in the 
particular case or the work of the court. 

2-30 CHILDREN'S COURT APPEALS 

2·30 A. Who Can Appeal 

Any party to a children's court hearing may appeal a final children's court order. 

2·30 B. TIme Limit for Appeal 

Any party seeking to appeal a final children's court order shall file a written notice of 
appeal with the court within thirty (30) days of the final order. 

2·30 C. Record 

For purposes of appeal, a record of proceedings shall be made available to the child, his 
parent. guarctian or custodian. the child's counsel and others upon court order. Costs of 
obtaining this record shall be paid by the party seeking the appeal. 

2·30 D. Stay of Appeal 

A court order may be stayed by such appeal. 

2·30 E. Conduct of Proceedings 

All appeals shall be conducted in accordance with the tribal code and tribal court rules 
of procedure as long as those provisions are not in conflict with the provisions of this 
children's co'de. ' 
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COMMENTARY 

INTRODUCTION 

This commentary is intended to serve as a tool in understanding the tribal child/family 
protection code. It is also intended to serve as a tool to use in adapting the code to meet the 
needs of an individual community. Each section number of the commentary corresponds to the 
same section number of the tribal child/family protection code. (Note that not all sections have 
a commentary.) The most efficient way to use this commentary is to read it together with the 
tribal child/family protection code. This code covers civil child abuse and neglect, child cus­
tody, foster care licensing, guardianship, termination of parental rights and adoption proceed­
ings. 

CML/CRIMINAL PROCEDURES 

Although this code does not cover criminal child abuse and neglect proceedings, actual 
or threatened criminal child abuse and neglect actions can often impinge upon civil child abuse 
and neglect proceedings. These problems are sometimes increased in tribal court situations due 
to the fact that more than one jurisdiction may be involved in sexual abuse proceedings because 
federal courts have jurisdiction to prosecute alleged sex abuse offenders under the Major 
Crimes Act (I8 U.S.C. §11S3). 

The following section from the American Bar Association's publication Child Abuse and 
Neglect Litigation -- A Manual for Judges sets out some of the issues involved in the discussion 
of whether to proceed in a criminal and/or a civil proceeding and steps to take in coordinating 
these actions: 

Although prosecution of parents takes place outside the juvenile courts, it can im­
pinge seriously upon cases brought there. These effects, which comprise many of 
the arguments against prosecuting parents, will be examined. There is a need for 
correlation between the prosecutor and the child protective' agency in cases where 
prosecution is, or may be, attempted. 

A. Arguments For and Against Prosecution 

1. Arguments for criminal prosecution include: 

The goals of criminal prosecution in general apply to abuse and 
neglect cases. These goals are rehabilitation of the defendant, 
deterrence of both the defendant and other potential child abusers, 
'removal of the defendant from society, and retribution. Retribu­
tion is exceptionally important in view of the public perception of 
child abuse as a heinous act. 

Criminal sanctions against parents are available to coerce them into 
accepting services. 

Police and district attorney investigations may be helpful in ferret­
ing out all the facts in a particularly serious and complex case of 
abuse. ' 
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Reasons against prosecution inciude: 

Cl,"iminal prosecutions in abuse and neglect cases are difficult be­
cause of evidentiary problems, the standard of proof required 
(beyond a reasonable doubt), and the prohibition against self­
incrimination. 

Criminal prosecution may make the parent less cooperative in 
remedial procedures. 

Prosecution is less likely to deter child abuse than other criminal 
acts. 

Criminal courts do not have power to order treatment for family 
members who are not defendants (particularly the spouse and child). 
They also often lack of the necessary support services to implement 
effective supervision and treatment. 

Most professionals in the child abuse and neglect field advise 
against prosecuJion except in unusual circumstances. 

Prosecution is more likely in cases of sexual abuse, severe injury or 
death, and abuse by non-parents. 

Effects of Prosecution on the Juvenile Court 

1. Juvenile court proceedings are often suspended when there is 
criminal prosecution. The resulting delay can be considerable. 

2. . The possibility of prosecution may affect parents' testimony in the 
child protective hearing. 

3. 

Parents may be less candid with the court. 

If prosecution is actually threatened, the parents can remajn silent 
under the self-incrimination privilege. Courts, however, can grant 
"use immunity" to the parents so that their testimony cannot be used 
against them in a criminal prosecution. 

Fear of prosecution may lead parents to coerce their children not to 
testify abouJ the parents' acts. 

4. Prosecution and a resulting jail sentence can hinder attempts to im­
prove the child's care and to provide better family life. 

Steps Toward Coordination of Civil and Criminal Functions 

1. Various means to coordinate activities of child protective agencies, 
police and prosecutors are: 

Establishing guidelines for when child abuse and negle~t reports 
should be referred for police investigation and possible prosecution. 
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Coordinating remedial efforts by the prosecutor and child protective 
agencies in cases where criminal prosecution is or may be initiated. 

2. Suggestions for coordination between juvenile and criminal courts 
are: 

Permitting prosecution only upon request of the juvenile court once 
a petition has been filed. (The juvenile court should request 
prosecution only if it believes prosecution will not harm the child 
nor hinder remedial actions.) 

Appointing a guardian ad litem to monitor and represent the child 
in criminal court actions. 

Chapter 2·1 Short Title. Purpose and Definitions 

2-1 A. Short Title 

This section sets out the official title of the code: "The Child/Family Protection Code." 

2-1 B. Purpose 

This section sets out the purpose and philosophy of this child/family protection code. 
Note that Purpose #1 and Purpose #7 need to be completed based upon the tribe(s) and reserva­
tion coveted. 

2-1 C. Definitions 

The definitions are set out in alphabetical order and most of these definitions are self­
explanatory with the following exceptions: 

* 

* 

The definition for "extended family" needs to be filled out according to the tribal 
customs and traditions. Two possible definitions are as follows: 

1. "A person who has reached the age of eighteen (18) and who is the child's 
parent, grandparent, aunt or uncle, brother or sister, brother-in-law, or 
sister-in-law, niece or nephew, first or second cousin, or stepparent." 

2. "Mother, father, aunt, uncle, cousin, grandparent, step parent, great aunt, 
great uncle, great grandparent, and relatives by marriage." 

The definitions for "Cou:rt" or "Children's Court," "Juvenile Officer," 
"Reservation," "Tribal Council," "Tribal Court" and "Tribe" need to be completed 
with the appropriate information. 

Chapter 2·2 Jurisdiction 

This chapter sets forth a broad range of children's court jurisdictions. Note that this 
chapter provides for jurisdiction over the child and the extended family including any non­
Indians. Some tribes may be restricted by the tribal code and/or constitution with regard to 
civil jurisdiction over non-Indians. 
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!;.hapter 2-3 Transfer of Jurisdiction 

This chapter provides for transfer of jurisdiction to other courts and from other courts. 
Section 2-3A provides that the policies of the Indian Child Welfare Act (ICW A) may be applied 
by the children's court as long as they do not conflict with the provisions of this code. Further, 
the section provides that the ICWA procedures for state courts are not binding unless specifi­
cally provided for· in the code. Section 2-3B allows for transfer to an appropriate state or tribal 
court as long as the transfer would be in the best interests of the child. Section 2-3C allows the 
court to .accept or decline transfers. Section 2-3D sets out procedures for transfers from state 
courts under ICWA (note that a department other than social services can be designated for 
receipt of notice and other provisions as appropriate). Section 2-3E sets forth guidelines for 
full faith and credit (the enforcement of another court's order) and conflicts of law. Different 
procedures are established for state and tribal court orders and the vital tribal interest in tribal 
members is established. 

Chapter 2-4 Procedures and Authorizations 

This chapter establishes the rules of procedure for the children's court. It also provides 
authority for the court to utilize social services agencies and enter into cooperative agreements, 
grants and contracts. The flexibility set forth in this chapter is necessary for the court to be 
able to use all possible resources to meet the needs of the children and families who appear 
before the children's court. (In addition, if the children's court is to be considered a tribal or­
ganization under P.L. 93-638, it could be set out in this chapter.) 

As currently drafted, the code makes this authority subject to. the approval of the tribal 
council if it involves an expenditure of tribal funds. This restriction may not be necessary if 
the administrative structure of the tribe provides for children's court control over their budget. 

Chapter 2-5 Children's Court Personnel 

2-5 A. Children's Court Judge 

This subsection establishes that children's court judges shall be treated in the same man­
ner as tribal court judges with regard to appointment, qualifications, powers arid duties, and 
disqualification or disability. Rather than include separate sections in this code with regard to 
the contempt power, the power to issue arrest or custody orders and the power to issue search 
warrants, the code simply provides that judges of the children's court shall have the same duties 
and powers as tribal court judges with regard to these and other duties and powers. 

(Additional, more specific appointment procedures, qualifications, powers and duties, 
etc., could be set out in this section.) 

2-5 B. Juvenile Counselor / Ju~{enile Probation Officer 

This code uses the title "juvenile counselor" for the person who performs the duties and 
responsibilities set forth in this section. However, it is made clear both in this section and in 
the definitions section that the persons carrying out these duties and responsibilities may be 
labeled "juvenile counselor," "juvenile probation officer," or any other title which the court 
finds appropriate. 

This subsection establishes that "the court" shall appoint the juvenile counselor(s) and 
that the "chief judge" of the tribal court shall certify annually to the tribal council the number 
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of qualified juvenile counselor(s) needed." If the appointment and reporting procedures are 
handled differently for a specific tribe, these provisions should be modified accordingly. Addi­
tionally, a provision requiring budgetary primacy for the children's court could be inserted here. 

The juvenile counselor as established in this code is a distinct position from that of a 
law enforceplent officer or that of a prosecutor or juvenile presenter. This is necessary so that 
the juvenile presenter can open up lines of communication with the child and gain the trust of 
the child and family. 

(Additional, more specific appointment procedures, qualifications, powers and duties, 
etc., could be set out in this section.) 

2-5 C. Juvenile Presenter 

This code uses the title "juvenile presenter" for the person who performs the duties and 
responsibilities set forth in this section. The title "juveniie presenter" is used to avoid confusing 
juvenile proceedings and child/family protection proceedings with. adult criminal proceedings. 
However, it is made clear both in this section and in the definitions section that the person car­
rying out these duties and responsibilities may be labeled "juvenile presenter" or "juvenile 
presenting officer" or "juvenile petitioner" or any other title the court finds appropriate. 

This section establishes that "the court" shall appoint the juvenile presenter(s) and that 
"the chief judge of the tribal court shall certify annually to the tribal council the number of 
qualified juvenile presenters needed." If the appointment and reporting procedures are handled 
differently for a specific tribe, these provisions should be modified accordingly. 

(Additional, more specific appointment procedures, qualifications, powers and duties, 
etc., could be set out in this section.) 

2-5 D. Guardian Ad Litem 

This section authorizes the court to appoint a guardian ad litem. A tribe should consider 
the possibility of mandating. guardians ad litem at least in certain proceedings such as termina-
tion of parental rights proceedings. . 

(More specific provisions concerning guardians ad litem could be set out in this section.) 

2-5 E. Additional Court Personnel 

This section gives the Court wide latitude in appomtmg additional court personnel 
whenever the court decides that it is appropriate to do so. 

(More specific provisions concerning these positions could be set out in this section.) 

Although the Indian Civil Rights Act only provides that a defendant is entitled to ,::oun­
sel "at their own expense," a number of tdbes provide defense advocates without charge, at least 
for persons who cannot afford council.' If the tribe provides defense advocates or juvenile ad­
vocates, the code should probably be modified to also include a section setting forth the provi­
sions for the appointment, qualifications, and duties of juvenile advocates. 
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Chapter2.6 Protective Services Workers 

This chapter Sets out the powers and duties and limitations li~dn protective services 
workers. A protective services 'worker can be employed by a social services agency, a law en­
forcement agency or a hybrid of the two agencies. If a specific title or department is respon­
sible for these duties in a specific tribe, that agency should be identified in this chapter. (This 
chapter has been adopted from the Navajo Nation Children's Code.) 

Chapter 2·7 Child Protection Team 

This chapter is taken directly from the Bureau of Indian Affairs (BIA) Child Protection 
Team guidelines. Child protection teams are so vital that it is important to include guidelines in 
the tribal code. 

According to the BIA guidelines, each local CPT should be 'composed of, but not limited 
to, members.from the following agencies: 

BIA 
. Social Services 
Law Enforcement 
Judicial Services 
Education 

Tribal 
Tribal Judicial Services 
Tribal Education 
Tribal Police 
Tribal Social Service Programs 

'IHS 
Social Services 

Mental Health Rep; 
and/or Physician 

Community Health Nurse 

Other 
State/County Social Services 

However, in order to assure effective group interaction, it is suggested in the memo that 
membership should be limited to eight or less. Othe,r agency representatives may serve as 
resources for the CPT. Confidentiality is a vitally important issue to address at the onset of the 
CPTs development. Confidentiality shall be maintained and the tribal code or relevan.t federal 
law will be the baSis for any legal action required in response to a child abuse/neglect referral. 

Chapter 2~ Duty to Report. Child Abuse and NeKlect 

: This chapter sets forth a mandatory reporting law. It establishes a duty to report 
suspected abuse or neglect, specifies persons required to report, allows anonymous reports, es­
tablishes immunity for good faith reports, provides a civil c?,use of action against specified per­
sons who fail to report (civil rather than criminal penalty so that the court can exercise juris­
diction over non-Indians due to Oliphant prohibition against criminal penalties for non-Indians), 
sets forth wr.itten report requirements, and provides for a central registry. 

The Federal Child Abuse Prevention and Treatment Act, P.L. 93-247 (amended in P.L. 
95-266), contains specific requirements that states must fulfill to receive federal money under 
the Act. Two of these requirements are that they have a mandatory reporting law and that 
there is immunity for good faith reporting. Tribes do not have to follow the requirements of 
the Act but if reporting is to be mandated it is necessary that the Tribe have a mandatory 
reporting law. 

The BIA child protection team guidelines !let forth the following requirements for 
reporting child abuse and neglect 
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Mandatorv Reoorting: All IHS. Bureau and Tribal contract employees shall report 
any known or suspected instances 0/ child abuse and neglect to the designated law 
enforcement/social services staff in their respective communities. This is necessary 
i~_, order to prevent child abuse and neglect referrals from "falling through the 
cracks" due to insufficient coordination between IHS. Bureau provided -services. 
tribally contracted programs, or if applicable. state programs. 

Note that sections 2-.8A and 2-8G provide that the report' shall be made to the tribal so-
.' cial services department ~d/or tribal law enforcement department and that one of these depart­
ments is responsible for maintaining the central registry. Before enacting a child protection 
code, the tribe should determine which agency is the primary agency for reporting and registry 
purposes. The resulting policy should be clearly explained to the appropriate agencies and the 
community. It should also be clearly set out in this code. 

Chapter 2·9 InvestiKation and Remgval 

This chapter sets forth requirements for investigation and removal, including investiga­
tion, auth~rity to remove, grounds for emergency removal, and power to remove. 

The BIA child. protection team guidelines set forth the following requirements concern­
ing investigation: 

Timeframes for 11Ivestigati01l: All child abuse and neglect (CA/ N) investigati01ls 
referred to the BIA shall be i1litiated within 24 hours of referral. All investigations 
shall be jointly referred to the Division of Law Enforcement a1ld the Division of 
Social Services. Primary l'espo1Jsibility will be assigned to one of the offices with 
the concurrenc:e' of the Superintendent. If BIA Social Services staff are nm avail­
able, IHS Social Services staff maybe asked to investigate or assist with the inves­
tigation of a CAl N referral-with the concurrence of the IHS Service Unit Director. 
The attached CPT Intake form will be completed on all referrals by Bureau per­
sonnel (see BIA guidelines). Prior to initiating a joint investigation, the assigned 
Bureau Law Enforcement Officer (LEO) and Social Service Worker (SSW) shall 
coordinate with each other, and request from the other. any additional information 
that may be available. 

Within 72 hours of initiating an investigation. the investigating LEO or SSW should 
review their findings with the other Division and/or the Child Protection Team. 

Cbapter 2·10 Notice of Removal 

This chapter establishes requirements for notice of removal to the children's court and 
the parents, guardian, or custodian. 

Chapter 2·11 Restrictions on Placement of Children 

This chapter establishes restrictions' bn the placement of children. In particular, it 
provides that "a child alleged to be neglected or abused' shall not be detained in a jailor other 
facility intended or used for the incarceration of adults charged with criminal offenses or for 
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the detention of children alleged to be juvenile offenders." This prOVISIon is necessary to 
comply with the requirements of the Juvenile Justice and Delinquency Prevention Act. 

The Juvenile Justice and Delinquency Prevention Act of 1974 as amended (P.L. 96-509) 
provided that (1) juvenile status offenders and non-offenders are not to be placed in secure 
detention facilities; (2) suspected or adjudicated juvenile delinquents are not to be detained or . . 
confined in facilities allowing regular contact with incarcerated adults; and (3) that no juvenile 
is to be d0tained or confined in any jail or lock-up for adults by 1985 except in low popula­
tion density areas or where appropriate facilities are unavailable. Many tribal juvenile justice 
systems have had difficulty meeting the requirements of this Act. 

The specific provisions of the Juvenile Justice Delinquency Prevention Act are as follows: 

Section 223( a) (12)( A) providing that juveniles who are status offenders, or nonoffenders 
such as dependent or neglected children "shall not be placed in secure detention facilities 
or secure correctional facilities"; 

Section 223( a)( 13) providing that juveniles suspected or judged to be delinquent accord­
ing to Section 223( a)( 12)( A) "shall not be detained or confined in any institution in 
which they have regular contact with adult persons incarcerated because they have been 
convi~ted of a crime or are awaiting trial on criminal charges"; and . 

Section 223( a)( 14) providing that. within five years of the Juvenile Justice Amendments of 
1980 becoming law, that "no juvenile shall be detained or confined in any jail or lockup 
for adults. except that the Administrator shall promulgate regulations which (A) recognize 
the special needs of areas characterized by low population density with respect to the 
detention of juveniles; and (B) shall permit the temporary detention in such adult 
facilities of juveniles accused of serious crimes against persons, subject to the provisions 
of paragraph (13), where no existing acceptable alternative placement is available." 

Chapter 2-12 ,Filin~ Child/Family Protection Petition 

This chapter establishes authorization, time limitations and contents for child/family 
protection petitions. 

Chapter 2-13 Initial Hearin~ 

This chapter sets out the procedures fo! the initial hearing, including hearing date, pur­
pose, advise of rights, nature of hearing, possible outcomes of initial hearing,' notice of initial 
hearing and unresolved issues. 

Chapter 2-14 Notification of Riehts 

This chapter establishes certain rights of which parties must be notified in all hearings 
under this code. 
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Chapter 2-15 Thirty (30) Day HearinK 

This chapter establishes purpose and hearing procedures for a hearing within thirty (30) 
days of the initial hearing to reassess whether continuing court intervention is necessary to 
protect the well-being of the child. 

Chapter 2-16 Formal Trial on the Issues 

This chapter establishes the procedures for the formal trial on the issues, including time 
limitation, admissibility, closed hearing, advise of rights, child witnesses, burden of proof, out­
come of hearing, return to home, grounds for continuing removal from the home, court order 
for continuing removal, return of child to parent, out of home placement and written order. 

Section 2-16E allows the court to establish special procedures for child witnesses such as 
testimony videotaped depositions or closed circuit television. These procedures have been sug­
gested in order to protect the child from further trauma as a result of the courtroom process. 
This goal, however, must be balanced with the right of the accused to full due process under 
the Indian Civil Rights Act. . If the court decides to utilize any of these special procedures, it is 
recommended that the court set out in the record the individual circumstances of the case which 
require the use .of these special procedures. Moreover, the court should take a close look at the 
U.S. Supreme Court's 1988 decision in Coy v. Iowa. 56 U.S.L.W. 4931. 

Chapter 2-17 Notice of Formal Trial on the Issues 

This chapter establishes procedures for notice of the formal trial on the issues, including 
summons, attachments to summons, personal service, mail service, notice to extended family, 
service of summons, publication. and contempt warning. 

Chapter 2-18 Default .JudlWlent 

This chapter establishes procedures for default, judgments, including when appropriate, 
notice determination, and written order. 

Chapter 2-19 Six (6) Month Review 

This chapter sets forth the requirement for a review every six (6) months and procedures 
for the hearing. 

Chapter 2-20 Social Services Report 

This chapter sets out the requirement of a social study or studies and the contents of the 
study. The social study should be prepared before all review hearings, including initial hearing, 
thirty (30) day hearing, formal trial on the issues, and sixty (60) day review hearings. 
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Chapter 2·21 Placement Preferences 

This chapter requires that the child shall be placed in the least restrictive setting and es­
tablishes a listing of preferences. These preferences are provided only as a guide for the court. 
The court is not. strictly bound to follow them if a strict following of the preferences would be 
inappropriate. 

Chapter 2·22 Emancipation 

This chapter provides that a child over the age of sixteen (16) may be granted eman­
cipation status if the court finds that the child is capable of functioning as an independent and 
responsible member of the community. -

Chapter 2-23 Authorization of Medical Treatment 

This chapter establishes procedures for medical treatment authorization if the parent is 
unavailable or the child's life is endangered. 

Chapter 2·24 Foster Home Licensing Procedures 

This chapter establishes foster home licensing procedures, including inspection and 
licensing, foster home requirements, the foster family and the foster child. 

Under the placement priorities established in the Indian Child Welfare Act, 25 U.S.c. 
1915(b)(ii), a state court must place an Indian child in a tribally-licensed foster home if no ex­
tended family placement can be found. As long as the state court judge made the placement, 
the county would be obliged to pay the foster care stipend. 

The sl?ecific ICWA provision is as follows: 

(b) Any child accepted for foster care or preadoptive placement shall be placed in 
the least restrictive setting which most approximates a family and in which his spe­
cial needs, if any, may be met. The child shall also be placed within reasonable 
proximity to his or her home, taking into account any special needs of the child. In 
any (oster care or Qreadoptive placement. a preference shall be given. in the absence 
of good cause to thecolltrary. to a placement with - Ci) a member of the Indian 
child's extended family.' (in a foster home licensed. approved. or specified by the 
Indian child's tribe,· ... 
(Underlining added) 

Since the county would be relieving the financial burden caused by the child, such an 
arrangement would benefit the foster parent. More importantly, it would strengthen tribal 
sovereignty because the tribe, rather than the state, would dictate where its own children were 
placed. 

Since the authority of the tribe to adopt these licensing standards is grounded upon its 
own inherent sovereignty and not upon a grant of authority from the state, the tribe's licensing 
standards would not have to conform to state standards. The tribe could develop independent 
standards which reflected tribal concerns and values. The primary concerns of the state and the 

52 

--- ----- ----

I· 
I 
I 
I 
I 
I 
I 
I 
I 
I-
I 
I 
I 
I 
I 
I 
I 
I 
I 



i; 

II 
{ 

II 
~ 

II 
II 
~I 

}I , 

tl ~ 

II 
t 

~I 
1 

}I 
". 

:··1'- ' :'1 

1 

tl ! 

Child/Family Protection Code 

tribe will both revolve around the needs of the child but the tribe will be able to define for it­
self how those concerns should be met. 

The Indian. Child Welfare Act provides that tribes and states can enter into mutual 
agreements with respect to the care and custody of Indian children and jurisdiction over child 
custody proceedings (see 25 U.S.C. 1919). Development of tribal foster care guidelines could 
serve as a firm foundation for a more comprehensive tribal/state agreement. 

The important aspects are that licensing Indian foster care homes will ease the burden of 
child placements, will strengthen tribal sovereign~y and, most importantly, will not cost tribes a 
significant amount of money to implement. 

Chapter 2·25 Guardianship 

This chapter sets out guardianship procedures for both children and incompetents, in­
cluding general guidelines, types of guardianship, guardianship of property, permanent guar­
dianship, temporary guardianship, management of property, and incompetent persons. 

The concept of permanent guardianship (section 2-25D) should be particularly noted as 
an alternative to termination of parental rights and adoption. Permanent guardianship is being 
tried by a number of tribes throughout the country. It provides permanent custody of a child 
to someone other than the birth parents, although there is no termination of the birth parents' 
parental rights. . 

The terms of the permanent guardianship should be spelled out in a formal contract 
signed in court. The contract specifies what responsibilities the guardians will undertake and 
those that the parent(s) will retain. Responsibility for physically caring for the child becomes 
that of the permanent guardian. Assignment of other responsibilities will vary case by case and 
state by state. The child, however, legally remains the child of its birth parents. 

How easily a permanent guardianship contract can be terminated is not clear. Section 
2-25D deals with the issue of termination as follows: "There shall be a presumption of con­
tinued permanent guardianship in order to provide stability for the child. Perman.ent guardian­
ship shall only be terminated based upon the unsuitability of the permanent guardian(s) rather 
than the competency or suitability of the parent(s)." 

The tribe may also decide to establish guardianship preferences (see sections 2-21B and 
2~27I of this code, and section 1915 of the Indian Child Welfare Act.) 

Chapter 2·26 Tennination of Parental Ri2hts 

This chapter establishes procedures for termination of parental rights, including purpose, 
grounds for involuntary termination, prefiling requirements, who may file termination petition, 
relinquishment of parental rights, contents of termination petition, notice, pre termination report, 
hearing procedures, burden of proof, findings of fact and conclusions of law, result of termina­
tion order, child's continued rights to benefits, custody after termination order, and future 
review hearings. 

When legal custody is allowed to someone other than the parent, the parent still has some 
rights including the right ot visitation, the right to cons~nt to adoption, and the duty to support. 
However, termination of parental rights automatically cancels all legal ties between the parent 
and child. 
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The court is not concerned with the acts of the child but, rather, with the acts or failure 
to act by the' parent. Becaus~ of this and the severe consequences of termination, the court 
must insure that all legal rights of the parents are protected. The court cannot allow itself to be 
Dyedy persuaded by the desire t'o "rescue" every child or "punish" every parent simply because it 
IS the judge's personal opinion that the parents are less than desirable. The court must balance 
the best interests of the child with the legal and cultural rights of a parent to the care and cus­
tody of the child. 

These proceedings should not be confused with adoption proceedings. Termination of 
parental rights must be completed prior to adoption, but the adoption itself must be a separate 
proceeding or separate portion of the hearing. 

The legal concept of termination of parental rights may come into conflict with tribal 
customs and traditions. Consequently, it may be necessary for an individual tribe to modify or 
even totally eliminate this chapter. 

The Indian Child Welfare Act established strict procedu"res with regard to state court 
termination of parental rights proceedings as follows: 

§1912(f) Parental rights termination orders; evidence; determination of damage 
to child 

No termination of parental rights may be ordered in such proceeding in the ab­
sence of a determination, supported by evidence beyond a reasonable doubt, in­
cluding testimony of qualified expert witnesses, that 'the continued custody of the 
child by the parent or Indian custodian is likely to result in serious emotional or 
physical damage to the child. ' 

§1913. Parental rights, voluntary termination -- Consent; record; certification 
matters; invalid consents 

(a) Where any parent or Indian custodian vol,untarily consents to a foster care 
placement or to termination of parental rights, such consent shall not be valid un­
less executed in writing and recorded Qefore a judge of a court of competent 
jurisdiction and accompanied by the presiding judge's certificate that the terms 
and consequences of the consent were fully explained in detail and were fully un­
derstood by the parent or Indian custodian. The court shall also certify that either 
the parent or Indian custodian fully understood the explanation in English or that 
it was interpreted into a language that the parent or Indian custodian understood. 
Any consent given prior to, or within ten days after, birth of the Indian child shall 
not be valid .... 

Voluntary termination of parental rights or adoptive placement; withdrawal of 
consent; return of custody. 

(c) In any voluntary proceeding for termination of parental rights to, or adop­
tive placement of, an Indian child, the consent of the parent may be withdrawn 
for any reason at any time prior to the entry of a final decree of termination or 
adoption, as the case may be, and the child shall be returned to the parent. 
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~lthough this code includes many of the ICW A procedures, we did not include all of the 
procedures beause it is assumed that a tribal court would generally be more protective of the 
patents' rights and tribal customs and traditions. A specific tribe, however, may choose to in­
corporate more of the ICW A protections (such as proof beyond a reasonable doubt and 
withdrawal of consent procedures) into this chapter~ 

Chapter 2-27 Adoptions 

This chapter estabIishesadoption procedures, including open adoptions, consent to adop­
tion, execution of consent to adopt, who may file adoption petition, contents of adoption peti­
tion, notice, homestudies, withdrawal of consents, adoption preference, hearing procedures, and 
adoption decree. 

Adoption is a social and legal process creating new relationships while the legal relation­
ship between the child and the biological parents is severed. . Society's policy is that adoption 
should be a positive process which makes family life possible for the child whose parents cannot 
or choose not to rear him. A child needs a sense of permanency, especially after the child's 
parents have had their parental rights terminated. A policy expressing commitment to serve all 
children for successful adoptions including those of older children, minority children, hand­
icapped (physic21, emotional and mental) children and children who need to be with siblings 
should be the basis of all adoptions. 

A positive attitude toward addressing all the needs of all adopted children has been 
developed in the Model State Adoption Act and Model State Adoption Procedures. The Model 
State Adoption Act and Model State Adoption Procedures were drafted, pursuant to the Child 
Abuse Prevention and Treatment and Adoption Reform Act of 1978, P.L. 95-266. This Model 
Act and Procedures recognize Tribes and the Indian Child Welfare Act. A tribe may wish to 
look at this Model Act when adding a tribal adoption section to their children's code. 

The concept of open adoption set forth in section 2-27 A is being used for a high per­
centage of Indian children being placed in adoptive homes. In an open adoption, a child is 
legally placed in an adoptive hqme, but the adoptive agreement through which the child is 
relinquished includes a provision that the birth family has ·the right to retain contact with the 
child. The type and extent of contact is often spelled out. It may be limited to an exchange of 
letters or it may provide for periodic, or even more ongoing, visitation. 

Indian families are generally more comfortable in consenting to adoption if they can be 
assured that they may maintain contact with the child. This is helpful in situations where ex­
tended family members don't want to lose a child but are, at the same time, unable to parent 
the child themselves. 

A serious problem is being encountered with. some open adoptions, however. The adop­
tiOn laws of most states do not provide a means for enforcing the contact terms of an open 
adoption. Even though a contact agreement may be signed, if the adoptive family changes its 
mind, in many states there is no legal means to make the family keep its agreement except pos­
sibly contempt of court for violation of court order. 

Section 2-171 establishes general adoption procedures, but a tribe should carefully ex­
amine these references to determine if they correspond with the tribe's customs and traditions. 
(Also, refer to section 2-21B of this code and section 1915 of the Indian Child Welfare Act.) 
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Chapter 2·28 Modification. Revocation or Extension of Court Order 

This chapter establishes procedures for modification, revocation or extension of court 
orders. 

~hapter 2·29 Child/Family Protection Records 

This section sets forth provisions with regard to children's court records, law enforce­
ment records, and social services records. The primary objective of this chapter is to ensure 
confidentiality of all children's court, law enforcement and social services records concerning 
child/family protection proceedings. The free access given to the child; the child's parent, 
guardian or custodian; and the child's counsel is necessal'y to ensure that the parent, guardian or 
custodian can prepare an adequate defense, correct false information, and prepare alternative 
rec.ommendations. Access to these records is limited to those children's court, law enforcement, 
and social services personnel who are "directly involved in the handling of the case." (The tribe 
may also decide to include provisions concerning the destruction of some child abuse and 
neglect records when the child reaches the age of eighteen (18) ·years old.) 

Chapter 2·30 Children's Court Appeals 

This chapter sets out procedures for children's court appeals, including who can appeal, 
time limit for appeal, record, stay of appeal, and conduct of proceedings. 
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TRIBAL JUVENILE JUSTICE CODE 

This tribal juvenile justice code was developed by Jerry Gardner and 
Joseph Myers of the National Indian Justice Center, James Bell of the Youth Law 
Center in San Francisco, California, and others. It was developed for the Bureau 
of Indian Affairs in order to comply with the requirements of the Indian Alcohol 
and Substance Abuse Prevention and Treatment Act of 1986. 

This juvenile justice code covers juvenile delinquency proceedings 
(referred to in the code as "juvenile 'offenses" or "juvenile offender" proceedings) 
and a narrow range of status offenses (referred to in the code as "family in need 
of services" proceedings). It does not cover child abuse and neglect, guardianship 
and adoption proceedings. A tribal child/family protection code which covers 
these. proceedings has also been developed by the Center. 

This tribal juvenile justice code was developed in July 1987. It has under­
gone an extensive review and comment process since that time. This final version 
of the tribal juvenile justice code reflects modifications to the code as of March 
1989 as a result of the review and comment process. 

. This juvenile justice code should be read in conjunction with the commen­
tary which follows the code. Any tribe considering the adoption of this code 
should carefully review the code ~nd the accompanying commentary to determine 
the extent to which the code meets the needs of their individual community and 
then make any necessary changes to the code before enacting it. (Note that the 
tribal juvenile justice code is available on floppy disks or W~ can make the 
modifications for you on the Center's word processor. Check with us concerning 
the cost of these services.) 

Please contact us if you have any questions concerning the tribal juvenile 
justice code or the tribal' child/family protection code. 
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TRIBAL JUVENILE JUSTICE CODE 

1-1 SHORT TITLE, PURPOSE AND DEFINITIONS 

1·1 A. Short Title 

Tit1~ 1 (Chapters 1-1 through 1-21) shall be entitled "The Juvenile Justice Code" (code). 

1·1 B. Purpose 

The Juvenile Justice Code shan be liberally interpreted and construed to fulfill the fol­
lowing expressed purposes: 

1. To preserve and retain the unity of the family whenever possible and to provide 
for the care, protection, and wholesome mental and physical development of 
children coming within the provisions of this code; 

2. To recognize that alcohol and substance abuse is a disease which is both prevent­
able and treatabie; 

3. To remove from children committing juvenile offenses, the legal consequences of 
criminal behavior and to substitute therefore a program of supervision, care, and 
rehabilitation consistent with the protection of the Community; 

4. To achieve the purposes of this code in a family environment whenever possible, 
separating the child from the child's parents only when necessary for the child's 
welfare or in the interests of public safety; 

S. To separate clearly in the judicial and other processes affecting children under 
this code the "juvenile offender" and the "family in need of services," and to 
provide appropriate and distinct dispositional options for treatment and 
rehabilitation of these children and families; 

6. . To provide judicial and other procedures through which the prOVISIons of this 
code are executed and enforced and in which the parties are assured a fair hear­
ing and their civil and other legal rights recognized and enforced; 

7. To provide a continuum of services for children and their families from preven­
tion to residential treatment, with emphasis whenever possible on prevention, 
early intervention and community-based alternatives; and; 

8. 

1·1 C. 

To provide a forum where an Indian child charged to be "delinquent" or a "status 
offender" in other jurisdictions may be referred for adjudication and/or disposi­
tion. 

Definitions 

As used in this code: 

L "Adjudicatory Hearing": A proceeding in the juvenile court to determine 
whether a child has committed a specific "juvenile offense" or is a "child whose 
family is in need of services" as set forth in a petition. 

2. "Adult": An individual who is eighteen (18) years of age or older (see the defini­
tion of "transfer to tribal court"). 



3. 

4. 

s. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Tribal Juvenile Justice Code 

• "Alcohol or Substance Abuse Emergency She,lter or Halfway House": An ap-
•• propriately licensed and supervised emergency shelter or halfway house for the 
'care and treatment of juveniles with regard to aloohol and/or substance abuse 
problems. . 

'"Child": An individual who is less than eighteen (18) years old (see the definition 
of "transfer to tribal court"). 

"Consent Decree": A court order which suspends a "juvenile offender" or "family 
in need of services" proceeding prior to adjudication and continues the child or 
the family under supervision under terms and conditions negotiated with the 
,~uvenile counselor and agreed to by all parties. 

~Counsel": An advocate or attorney. 

WCourt" or "JUVenile Court": The Juvenile Court of the ..-_____ Tribe. 

~Cuniculum Change": Includes but is not necessarily limited to: (a) a change in a 
child's instructor, if available; (b) a change in the scheduling of a child's classes, 
If available; (c) reassignment of a child into another class section, if available; (d) 
ia change in the content of a child's course of instruction, if available; and (e) a 
change in the child's school, if available. (See the definition of "family in need 
of services".) 

"Custodian": A person, other than a parent or guardian, to whom legal custody of 
the child has been ,given. 

"Detention": Exercising authority over a child by physically placing them in any 
juveni.le facility designated by the court and restricting the child's movement in 
that facility. 

"Dispositional Hearing": A proceeding in the juvenile court to determine how to 
resolve a case after it has been determined at the adjudicatory hearing that the 
child has committed a specific "juvenile offense(s)" or is a child whose "family is 
in need of services". . 

"Domicile": A person's permanent home, legal home or main residence. The 
domicile of a child is generally that of the custodial parent or guardian. 
Domicile includes the intent to establish a permanent home or where the parent 
or guardian consider to be their permanent home. Domicile for purposes of 
jurisdiction is established at the time of the alleged acts. 

"Emergency Foster Home": Placement with a family whose home has been 
licensed to accept emergency placements of children at any hour of the day or 
night. 

"Family in Need (of Services": Means: 

(a) a family whose child, while subject to compulsory school attendance, is 
habitually and without justification absent from school,; or 

(b) a family wherein there is allegedly a breakdo~n in the parent-child 
relationship based on the refusal of the parents, guardian, or custodian to 
permit a child to live with them or based on the child's refusal to live 
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17. 

18. 

19. 

20. 

21. 

(c) 

Tribal Juvenile Justice Code 

with his parents, guardian or custodian; and 

in either of the foregoing situations: 

(1) 

(2) 

the conduct complained of presents a clear and substantial danger 
to the child's life or health and the intervention of the juvenile 
court is essential to provide the treatment, rehabilitation or serv­
ices needed by the child or his family; or 

the child or his family are in need of treatment, rehabilitation or 
services not presently being received and the intervention of the 
juvenile court is essential to provide this treatment, rehabilitation 
or services. 

(See chapters 1-16 through 1-19 of this code for specific "family 
in need of services" procedures). 

"Foster Home": Placement with a family whose- home has been licensed to accept 
placement of children under the age of eighteen (18). 

"Guardian": A person assigned by a court of law, other than a parent, having 
the duty and authority to provide care, shelter, and control of a child. 

"Group Home": A residential detention facility which is licensed to care for 
children under the age of eighteen (18). 

"He/His": The use of he/his means he or she, his or her, and singular includes 
plural. 

"Interim Care": The status of tempor;uy physical control of a child whose family 
is "in need of services" (see the definition of "family in need of services"). 

"Juvenile Counselor": The juvenile counselor or the juvenile probation officer or 
any other appropriately titled person who performs the duties and responsibilities 
set forth in section 1-6B of this code. 

~Juvenile Facility": Any juvenile facility (other than a school) that cares for 
juveniles or restricts their movement, including secure juvenile detention 
facilities, alcohol or substance abuse emergency shelter or halfway houses, foster 
homes, emergency foster homes, group homes, and shelter homes (see individual 
definitions). 

22. "Juvenile Offender": A child who commits a "juvenile offense" prior to the 
child's eighteenth (l8th) birthday. 

23. "Juvenile Offense": A criminal violation of the Law and Order Code of the 
Tribe which is committed by a p.erson who is under the age of -,-----..,.-,..,.-

eighteen (18) at the time the offense was committed. 

24. "Juvenile Presenter": The juvenile presenter or juvenile presenting officer or 
juvenile petitioner or any other person who performs the duties and respon­
sibilities set forth .in section 1-6C of this code. 
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25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 
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"Juvenile Shelter Care Facility": Any juvenile facility other than a secure 
juvenile detention facility (see the definitions of "juvenile facility" and "secure 
juvenile detention facility"). 

"Parent": Includes a natural or adoptive parent, but does not include persons 
whose parental rights have been legally terminated, nor does it include the unwed 
father whose paternity has not been acknowledged or established. 

"Probation": A legal status created by court order whereby a "juvenile offender" 
is permitted to remain in his home under prescribed conditions and under the 
supervision of a person designated by the court. A "juvenile offender" on proba­
tion is subject to return to court for further proceedings in the event of his 
failure to comply with any of the prescribed conditions of probation. 

"Protective Supervision": A legal status created by court order under which a 
"juvenile offender" is permitted to remain in his home or is placed with a relative 
or other suitable individual and supervision and assistance is provided by the 
court, a health or social services agency or some other agency designated by the 
court. 

"Restitution": Financial or other reimbursement by the child to the victim, an~ 
is limited to easily ascertainable damages for injury to or loss of property, actual 
expenses incurred for medical, psychiatric and psychological treatment for injury 
to persons, and lost wages resulting from ~p.jury, which are a direct and 
proximate result of the delinquent act. Restitution does not include reimburse­
ment for damages for mental anguish, pain and suffering, or other intangible 
losses. 

"Secure Juvenile Detention Facility": A facility which (a) contains locked cells 
or rooms which are separated by sight and sound from any adult inmates; (b) 
restricts the movement of those placed in the locked cells or rooms, and (c) 
complies with the other requirements of the Juvenile Justice and Delinquency 
Prevention Act, 42 U;S.C. 5601 et. seq. 

"Shelter Home": A residential facility which is licensed to care for children un­
der the age of eighteen (18) in an unrestricted setting. 

"Transfer to Tribal Court": Transferring a child from the jurisdiction of the 
juvenile court to the jurisdiction of the tribal court according to chapter 1-3 of 
this code which results in the termination of the juvenile court's jurisdiction over 
that offense. 

33. "Tribal Council": The tribal council of the ______ Tribe. 

34. "Tribal Court": The adult court for the ______ Tribe. 

JURISDICTION OF THE JUVENILE COURT 

There is hereby established for the Tribe of the Reser-
vation a court to be known as the Juvenile Court. The juvenile court has ex-
clusive original jurisdiction over all proceedings established in this code in which an Indian 
child residing in or domiciled on the reservation is: 
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1·2 A. Juvenile Offender 

Alleged to be a "juvenile offender" as defined in section 1-1 C of this code, unless the 
juvenile court transfers jurisdiction to the tribal court according to chapter 1-3 of this 
code; or 

1·2 B. Family In Need of Services 

Alleged to be a child whose family is "in need of services" as defined in section 1-1 C of 
this code. 

1-3 TRANSFER TO TRIBAL COURT 

1·3 A. Transfer Petition 

An officer of the court may file a petition requesting the juvenile court to transfer the 
child to the jurisdiction of the adult tribal court if the child is sixteen (16) years of age 
or older and is alleged to have committed an act which would have been considered a 
serious crime if committed by an adult. . 

1·3 B. Transfer Hearing 

The juvenile court shall conduct a hearing to determine whether jurisdiction of the child 
should be transferred to tribal court. The transfer hearing shall be held within ten (10) 
days of receipt of the petition by the court. Written notice of the time, place and pur­
pose of the hearing is to be given to the child and the child's parent, guardian, or cus­
todian at least three (3) days before the hearing. At the commencement of the hearing, 
the court shall notify the child and the child's parj3nt, guardian or custodian of their 
rights under chapter 1-7 of this code. . 

1·3 C. Deciding Factors in Transfer Hearing 

The following factors shall be considered when determining whether to transfer jurisdic­
tion of the child to tribal court: 

1. 

2. 

3. 

1-3 D. 

the nature and seriousness of the offense with which the child is charged; 

the nature and condition of the child, as evidenced by his age, mental and physi­
cal condition; and 

the past record of offenses. 

Standard of Proof in Transfer Hearing 

The juvenile court may transfer jurisdiction of the child to tribal court only if the court 
finds clear and convincing evidence that both of the following circumstances exist: 

1. there are no reasonable prospects for rehabilitating the child through resources 
available to the juvenile court; and 
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the offense(s) allegedly committed by the child evidence a pattern of conduct 
with constitutes a substantial danger to the public. 

Pre.Hearing Report in Transfer Proceedings 

At least three (3) days prior to the transfer hearing, the petitioner shall prepare a pre­
hearing report for the juvenile court and make copies of that report available to the 

",',child and the child's advocate, parent, guardian or custodian. The pre-hearing report 
shall address the issues described in sections 1-3C and I-3D above. 

1·3 F. Written Transfer Order 

A child may be transf~rred to tribal court only if the juvenile court issues a written or­
der after the conclusion of the transfer hearing which contains specific findings and 
reasons for the transfer in accordance with sections 1-3C and 1-30 above. This written 
order terminates the jurisdiction of the juvenile court over the child, whh respect to the 
juvenile offense(s) alleged in the petition. No child shall be prosecuted in the tribal 
court for a criminal offense unless the case has been transferred to tribal court as 
provided in this chapter. 

1-4 JUVE~lLE COURT PROCEDURE 

1-4 A. Non·Criminal Proceedings 

No adjudication upon. the status of any child in the jurisdiction of the juvenile court 
shall be deemed criminal or be deemed a conviction of a crime unless the juvenile court 
transfers jurisdiction to the tribal court according to chapter 1-3 of this code. 

1·4 'B. Use in Other Proceedings , 

The adjudication, disposition, and evidence presented before 'the juvenile court shall be 
inadmissible as evidence against the child in any proceeding in another court, including 
the tribal court. 

1-4 C. Rules of Procedure 

The procedures in the juvenile court shall be governed by the rules of procedure for the 
tribal court which are not in conflict with this code. 

1-5 RELATIONS WITH OTHER AGENCIES 

1·5 A. Cooperation and Grants 

The juvenile court is authorized to cooperate fully with any federal, state, tribal, public 
or private agency in order to participate in any diversion, rehabilitation or training 

. program(s) and to receive grants-in-aid to carry out the purposes of this code. This 
authority is subject to the approval of the tribal council if it involves an expenditure of 
tribal funds. 
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Triballuvenile Justice Code 

1·5 B. Social Services 

The juvenile court shall utilize such social services as may be furnished by any tribal, 
federal, or state agency provided that it is economically administered without unneces­
sary duplication and expense; . 

1·5 C. Contracts 

The juvenile court may negotiate contracts with tribal, federal or state agencies and/or 
departments on behalf of the tribal council for the care and placement of children whose 
status is adjudicated by the juvenile court subject to the approval of the tribal council 
before the expenditure of tribal funds; 

1·5 D. Transfers from Other Courts 

The juvenile court may accept or decline transfers from other states or tribal courts in­
volving alleged delinquent children or alleged st~itus offenders for the purposes of ad­
judication and/or disposition. 

1-6 JUVENILE COURT PERSONNEL 

1·6 A. 

1. 

Juvenile Court Judge 

Appointment 

The juvenile court judge(s) shall be appointed or elected in the same manner as 
the tribal court judge(s). 

2. Qualifications 

The general Qualifications for juvenile court judge(s) shall be the same as the 
Qualifications for tribal court judge(s). In addition, juvenile court judges shall 
have significant prior training and/or experience in juvenile matters. 

3. Powers and Duties 

In carrying out the duties and powers specifically enumerated under this juvenile 
justice code, judges of the juvenile court shall have the same duties and powers 
as judge of the tribal court, including, but not limited to, the contempt power, 
the power to issue arrest or custody warrants, the power to issue subpoenas, and 
the power to issue search warrants. 

4. Disqualification or Disability 

The rules on disqualification or disability of a juvenile court judge shall be the 
same as those rules that govern tribal court judges. 
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Juvenile Counselor/Juvenile Probation Officer 

Appointment 

The court shall appoint juvenile counselor(s) or juvenile probation officer(s) to 
carry out the duties and responsibilities set forth in this code. The chief judge 
of the tribal court shall certify annually to the tribal council the number of 
qualified juvenile counselor(s) or juvenile probation officer(s) needed to carry 
out the purpose of this code. Theperson(s) carrying out the duties and respon-

'sibilities set forth in this section may be labeled "juvenile counselors" or "juvenile 
probation .officers" or any other title which the court finds appropriate so long 
as they perform the duties and responsibilities set forth in this section. 

Qualifications 

The juvenile counselor must have an educational background and/or prior ex­
perience in the field of delivering social services to youth. 

Resource Development 

The juvenile court counselor shall identify and develop resources on the reserva­
tion, in conjunction with the juvenile court and the tribal council, to enhance 
each tribal child's potential as a viable member of the tribal community. 

Duties: 

(a) 

(b) 

(c) 

(d) 

(e) 

Make investigations as provided in this code or as directed by the court; 

Make reports to the court as provided in this code or as directed by the 
juvenile court; 

Conduct informal adjustments; 

Provid~ counseling services; 

Perform such other duties in connection with the care, custody or 
transportation of children as the court may require. 

Prohibited Duties 

The juvenile counselor shall not be employed as or be required to perform the 
duties of a prosecutor, juvenile presenter or law enforcement official. 

Juvenile Presenter 

Appointment 

The court shall appoint juvenile presenter(s) to carry out the duties and respon­
sibilities set forth in this code. The chief judge of the tribal court shall certify 
annually to the tribal council the number of qualified juvenile presenter(s) 
needed to carry out the purpose of this code. The person(s) carrying out the 
duties and responsibilities set forth in this section may be labeled "juvenile 
presenters" or "juvenile presenting officers" or "juvenile petitioners" or any other 
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title which the court finds appropriate so long as they perform the duties and 
responsibilities set forth in this section. 

2. Qualifications 

The qualifications of the juvenile presenter(s) shall be the same as the qualifica­
tions for the official who acts as prosecutor for the tribal court. 

3. Duties: 

(a) File petitions with the court as provided in this code; 

(b) Represent the tribe in all proceedings under this code; and 

(c) Perform such other duties as the court may order. 

1-6 D. Additional Court Personnel 

The court may set qualifications and appoint additional juvenile court personnel such as 
guardians ad litem, court appointed special advocates (CASAs), juvenile advocates, 
and/or referees whenever the court decides that it is appropriate to do so. 

1-7 RIGHTS OF PARTIES IN JUVENILE PJ,{OCEEDINGS 

1-7 A. Privilege Against Self-Incrimination 

A child alleged .to be a "juvenile offender" or a child whose family is "in need of serv­
ices'" shall from the time of being taken into custody be accorded and advised of the 
privilege against self-incrimination and from the time the child is taken into custody 
shall not be questioned except to determine identity, to determine the name(s) of the 
child's parent or legal custodian, or to conduct medical assessment or treatment for al­
cohol or substance abuse under section 1-13C of this code when the child's health and 
well-being are in serious jeopardy. 

1-7 B. Admissibility of Evidence 

In a proceeding on a petition alleging that a child is a "juvenile offender" or a child 
whose family is "in need of services": 

1. an out-of-court statement that would be inadmissible in a criminal matter in 
tribal court shall not be received in evidence; 

2. evidence illegally seized or obtained shall not be received in evidence to establish 
the allegations of a petition; 

3. unless advised by counsel, the statements of a child made while in custody to a 
juvenile counselor, including statements made during a preliminary inquiry, in­
formal adjustment or predispositional study, shall not be used against the child in 
determining the truth of allegations of the petition; 

4. a valid out-of-court admission or confession by the child is insufficient to sup­
port a finding that the child committed the acts alleged in the petition unless it is 
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corroborated by other evidence; 

.neither the. fact that the child has at any time been a party to a "family in need 
of .services" proceeding nor any information obtained during the pendency of 
such proceedings shall be received into evidence. 

Fingerprinting and Photographs 

A child in custody shall not be fingerprinted nor photographed for criminal identifica­
tion purposes except by order of the juvenile court. If an order of the juvenile court is 
given, the fingerprints or photographs shall be used only as specified by the court. 

1-7 D. Right to Retain Counsel 

In "juvenile offender" and "family in need of supervision" cases, the child and his 
parent,guardian or custodian shall be advised by the court and/or its representative that 
the child may be represented by counsel at all stages of the proceedings. If counsel is 
not retained for the child, or if it does not appear that counsel will be retained, the 
court in its discretion may appoint co.unsel for the child. 

1-7 E. Explanation of Rights 

At his first appearance before the juvenile court, and at each subsequent appearance 
before the court, the child alleged to be a "juvenile offender" or a child whose family is 
"in need of services" and the child's parent, guardian or custodian shall be informed by 
the court of the following: 

1. the allegations against him; 

2. the right to an advocate or attorney at his own expense; 

, 3. the right to testify or remain silent and that any statement made by him may be 
used against him; 

4. the right to cross-examine witnesses; 

5. 

6. 

the right to subpoena witnesses on his own behalf and to introduce evidence on 
his own behalf; and 

the possible consequences if the allegations in the petition are found to be true. 

. 1-8 JUVENILE OFFENDER--TAKING INTO CUSTODY 

1-8 A. Taking A Child Into Custody 

A law enforcement officer may take a child into custody when: 

1. the child commits a, "juvenile offense" in the presence of the officer; or 

2. the officer has. a reasonable suspicion to believe a "juvenile offense" has been 
committed by the child being detained; or 
',I 
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an appropriate custody order or warrant has been issued by the court authorizing 
the taking of a particular child. 

Provision of Rights 

At the time the child is taken into custody as an alleged "juvenile offender," the arrest­
ing officer shall give the following warning: 

1. 

2. 

3. 

4. 

1·8 C. 

the child has a right to remain silent; 

anything the child says can be used against the child in court; 

the child has a right to the presence of his parent, guardian, or custodian and/or 
counsel during questio~ing, and; 

the child has a right to an advocate or attorney at his own expense. 

Release or Delivery from Custody 

A law enforcement officer taking a child into custody shall give the warnings listed in 
section l-SB to any child he takes into custody prior to questioning and then shall do 
one of the following: 

1. release the child to the child's parent, guardian or custodian and issue verbal 
counselor warning as may be appropriate; or 

2. release the child to a relative or other responsible adult tribal member if the 
child'S' parent, guardian or custodian consents to the release. (If the child is ten 
(10) years of age or older, the child and his parent, guardian or custodian must 
bO.th consent to the release); or 

3. deliver the child to the juvenile counselor, or to a juvenile facility as designated 
by the court, or to a medical facility if the child is believed to need prompt 
medical treatment, or is under the influence of alcohol or other chemical sub­
stances. 

1·8 D. Review by Juvenile Counselor or Juvenile Facility 

The juvenile counselor or juvenile official at the juvenile facility (as designated by the 
court) shall,immediately upon delivery of the child for custody, review the need for 
continued custody and shall release the child to his parent, guardian or custodian in or­
der to appear at the hea.ring on a date to be set by the court, unless: 

1. the act is serious enough to warrant continued detention and; 

2. there is probable cause to believe the child has ·committed the offense(s) alleged; 
and 

3. there is reasonable cause to believe the child will run away so that he will be un­
available for further proceedings; or 

4. there is reasonable cause to believe that the child will commit a serious act caus­
ing damage to person or property. 
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1·8 E. Notification of Family 

If a child is taken into custody and not released to his parent, guardian or custodian, the 
person taking the child into custody shall immediately attempt to notify the child's 
parent, guardian or custodian. All reasonable efforts shall be made to advise the parent, 
guardian or custodian of the reason for taking the child into custody and the place of 
continued custody. Such reasonable efforts ,shall include telepholle and personal contacts 
at the home or place of employment or other locations where the person is known to 
frequent. If notification cannot be provided to th~ child's parent, guardian or custodian, 
the notice shall be given to a member of the extended family of the parent, guardian or 
custodian and to the child's extended family. 

1·8 F. Criteria for Selecting Juvenile Facility 

If the juvenile counselor or juvenile official at the juvenile facility (as designated by the 
court) determines that there is a need for continued custody of the child in accordance 
with section 1-80 of this code, then the following criteria shall be used to determine the 
appropriate juvenile facility for the child: 

1. A child may be detained in a Secure Juvenile Detention Facility (as defined in 
section 1-1 C of- this code) as, designated by the court only if one or more of the 
following conditions are met 

2. 

(a) the child is a fugitive from another jurisdiction wanted for a felony of­
fe.nse; or 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

the child is charged with murder, sexual assault, or a crime of violence 
with a deadly weapon or which has resulted in a serious bodily injury; or 

the child is uncontrollable and has committed a serious physical assault on 
the arresting officer or on other security personnel while resisting arrest 
or detention; or 

the child is charged with committing one of the following acts which 
would be an offense if the child were an adult: vehicular homicide, ab­
duction, rape, arson, burglary or robbery or 

the child is already detained or on conditioned release for another 
"juvenile offense," 

the child has a demonstrable recent record of willful failures to appear at 
juvenile court proceedings; or 

the child has made a serious escape attempt; or 

the child requests in writing that he be given protection by being con­
fined in a secure confinement area and there is a present and immediate 
threat of serious physical injury to the child. 

A child may be housed in a Juvenile Shelter Care Facility (as defined in section 
I-Ie of this code) as designated the the court only if one of the following con­
ditions exist: 

(a) one of the conditions described in section 1-8F( 1) above exists; or 
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the child is unwilling to return home or to the home of an extended 
family member; or 

(c) the child's parent, guardian, custodian, or an extended family member is 
unavailable, unwilling, or unable to permit the child to return to his 
home; 

(d) there is an evident and immediate physical danger to the child in return­
ing home, and all extended family members are unavailable, unwilling, or 
unable to accept responsibility for temporary care and custody of the 
child. 

A child may be referred to an Alcohol or Substance Abuse Emergency Shelter 
or Halfway House (as defined in section I-Ie of this code) if it is determined 
that there is a need for continued custody of the child in accordance with section 
I-8D of this code and (I) the child has been arrested or detained for a .ijuvenile 
offense" relating to alcohol or substance abuse, (2) there is space available in an 
alcohol or substance abuse emergency shelter or halfway house designated by the 
court; and (3) the child is not deemed to be a danger to himself or others. 

JUVENILE OFFENDER··DETENTION HEARING 

1·9 A. Requirement of Detention H~aring 

Where a child who has been taken into custody is not released, a detention hearing shall 
be convened by the court within forty-eight (48) hours, inclusive of holidays and 
weekends, of the child's initial detention under chapter 1-8 of this code. 

1-9 B. Purpose of Detention Hearing 

The purpose of the detention hearing is to determine: 

2. 

1-9 C. 

whether probable cause exists to believe the child committed the alleged "juvenile 
offense"; and 

whether continued detention is necessary pending further proceedings. 

Notice of Detention Hearing 

Notice of the detention hearing shall be given to the child and the child's parent, guar­
dian or custodian and the child's counsel as soon as the time for the detention hearing 
has been set. The notice shall contain: 

1. the name of the court; 

2. the title of the proceedings; 

3. a brief statement of the "juvenile offense" the child is alleged to have committed; 
and 
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4. the date, time, and place of .the detention hearing. 

1-9 D. Detention Hearing Procedure 

Detention hearings shall be conducted by the juvenile court separate from other proceed­
ings. At the commencement of the detention hearing, the court shall notify the child and 
the child's parent, guardian or custodian of their rights under chapter 1-7 of this code. 
The general public shall be excluded from the proceedings. Only the parties, their coun­
sel, witnesses, and other persons requested by the parties or the court shall be admitted. 

1·9 E. Standards to be Considered at Detention Hearing 

The court shall consider the evidence at the detention hearing as it pertains to the deten­
tion criteria set forth in sections 1-80 and I-8F of this code. 

1-9 F. Finding at Detention Hearing 

The court shall issue a written finding stating the reasons for release or continued deten­
tion of the child. If the court determines that there is a need for continued detention, 
the court shall specify where the child is to be placed until the adjudicatory hearing. 

1-9 G. Rehearing the Detention Matter 

If the child is not released at the detention hearing, and a parent, guardian, or custodian 
or a relative was not notified of the hearing and did not appear or waive appearance at 
the hearing the court shall rehear the detention matter without unnecessary delay upon 
the filing of a motion for rehearing and a declaration stating the relevant facts. 

1-10 JUVENILE OFFENDER--INITIATION OF PROCEEDINGS 

Investigation by the Juvenile Counseior 

The juvenile counselor shall make an investigation within twenty-four (24) hours of the 
detention hearing or the release of the child to his parent, guardian or custodian, to 
determine whether the interests of the child and the public require. that further action be 
taken. Upon the basis of his investigation, the juvenile counselor shall: 

1. recommend· that no further action be taken; or 

2. 

3. 

4. 

suggest to the child and the child's parent, guardian or custodian that they appear 
for an informal adjustment conference under sections I-lOB and l-IOC of this 
code; or 

request the juvenile presenter to begin transfer to adult tribal court proceedings 
. under chapter 1-3 of this code; or 

recommend that the juvenile presenter file a petition under section 1-IOD of this 
code. The petition shall be filed within forty-:-eight (48) hours if the child is in 
custody. If the child has been previously released to his parent, guardian, cUs­
todian, relative or responsible adult, the .petition shall be filed within ten (10) 
days. 
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Informal Adjustment 

During the course of the preliminary investigation to determine what further ac­
tion shall be taken, the juvenile counselor shall confer with the child and the 
child's parent, guardian or custodian for the purpose of effecting adjustments or 
agreements that make the filing of the petition unnecessary. 

The juvenile counselor shall consider the following factors in determining 
whether to proceed informally or to file a petition: 

(a) nature and seriousness of the offense; 

(b) previous number of contacts with the police, juvenile counselor or the 
court; 

(c) age and maturity of the child; 

(d) attitude of the child regarding the offense; 

(e) willingness of the child to participate in a voluntary program, and; 

(f) . participation and input from the child's parent, guardian or custodian. 

Informal Conference 

After conducting a preliminary investigation, the juvenile counselor shall hold an 
informal conference with the child and the child's parent, guardian or custodian 
to discuss alternative courses of action in the particular case. 

The juvenile counselor shall inform the child, the child's parent, guardian or cus­
todian of their basic rights under chapter 1-7 of this code. Statements made by 
the child at the informal conference shall not be used against the child in deter-
mining the truth of the allegations in the petition. . 

At the informal conference, upon the basis of the information obtained during 
the preliminary investigation, tile juvenile counselor may enter into a written 
agreement with the child and the child's parent, guardian or custodian specifying 
particular conditions to be observed during an informal adjustment period, not to 
exceed six (6) months. The child and the child's parent, guardian or custodian 
shall enter into the agreement with the knowledge that consent is voluntary and 
that they may terminate the adjustment process at any time and petition the 
court for a hearing in the case. 

The child shall be permitted to be represented by counsel at the informal con­
ference. 

If the child does not desir~ to participate voluntarily in a diversion program, the 
juvenile counselor shall reC'ljmmend that the juvenile presenter file a petition un­
der section 1-100 of this code. 

Upon the successful completion of the informal adjustment agreement, the case 
shall be closed and no further action taken in the case. 

If the child fails to successfully complete the terms of his informal adjustment 
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agreement, the juvenile counselor may recQmmend that a petition be filed in the 
case under section 1-100 of this code. 

1·10 D. Filing and Content of Petition 

Formal "juvenile offender" proceedings shall be instituted by a petition filed by the 
juvenile presenter on behalf of the tribe and in the interests of the child. The petition 
shall be entitled, "In the matter of , a child" and shall set forth with 
specificity: 

1. 

2. 

3. 

4. 

S. 

6. 

the name, birthdate, residence, and tribal affiliation of the child; 

the names and residences of the child's parent, guardian or custodian; 

a citation to the specific section(s) of this code which give the court jurisdiction 
over the proceedings; 

a citation to the criminal statute or other law or ordinance which the child is al­
leged to have violated; 

a plain and concise statement of facts upon which the allegations are based, in­
cluding the date, time and location at which the alleged acts occurred; and 

whether the child is in custody and, if so, the place of detention and time he was 
taken into custody. 

1-10 E. Issuance of Summons 

After a "juvenile offender" petition has been filed, the court shall direct the issuance of 
summons to: 

1. 
2. 
3. 
4. 
S. 

the child; 
the child's parent, guardian or custodian; 
the child's counsel; 
appropriate medical and/or alcohol rehabilitation experts, and; 
any other person the court deems necessary for the proceedings. 

1-10 F. Content of the Summons 

1·10 

The summons shall contain the name of the court, the title of the proceedings, and the 
date, time, and place of the hearing. The summons shall also advise the parties of their 
applicable rights under chapter 1-7 of this code. A copy of the petition shall be at­
tached to the summons. 

G. Service of the Summons 

The summons shall be served upon the parties at least five (S) days prior to the hearing. 
The summons shall be delivered personally by a law enforcement official or appointee of 
the court. If the summons cannot be delivered personally, the court may deliver it by 
registered mail. If the summons cannot be delivered by registered mail, it may be by 
publication. A party, other than the child, may waive service of summons by written 
stipulation or by voluntary appearance at the hearing. 
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1-11 JUVENILE OFFEND'ER··CONSENT DECREE 

1·11 A. Availability of Consent Decree 

At any time after the filing of a. "juvenile offender" petition,and before the entry of a 
judgment, the court may, on motion of the juvenile presenter or that of counsel for the 
child, suspend the proceedings and continue the child under supervision in his own 
home under terms and conditions negotiated with the juvenile counselor and agreed to 
by all the parties affected. The court's order continuing the child under supervision un­
der this section shall be known as a "consent decree." 

1-11 B. Objection to Consent Decree 

If the child objects to a consent decree, the COU!;t shall proceed to findings, adjudication 
and disposition of the case. If the child does not object, but an objection is made by the 
juvenile presenter after consultation with the juvenile counselor, the court shall, after 
,considering the objections and the reasons given, proceed to determine whether it is ap­
propriate to enter a consent decree and may, in its discretion, enter the consent decree. 

1·11 C. Duration of Consent Decree 

A consent decree shall remain in force for six (6) months unless the child is discharged 
sooner by the juvenile counselor. Prior to the expiration of the six (6) months period, 
and upon the application of the juvenile counselor or any other agency supervising the 
child under a consent decree, the court may extend the decree for an additional six (6) 
months in the absence of objection to extension by the child. If the child objects to the 
extension the court shall hold a hearing and make a determination on the issue of exten­
sion. 

1·11 D. Failure to Fulfill Terms and Conditions 

If, either prior to a discharge by the juvenile counselor or expiration of the consent 
decree, the child fails to fulfill the terms of the decree, the juvenile presenter may file a 
petition to revoke the consent decree. Proceedings on the petition shall be conducted 
according to chapter 1-14 of this code. If the child is found to have violated the terms 
of the consent decree, the court may: 

1. 

2. 

1·11 E. 

extend the period of the consent decree; or 

make any other disposition which would have been 
appropriate in the original proceeding. 

New Juvenile Offense Complaint 

If, either prior to discharge or expiration of the consent decree, a new "juvenile of­
fender" complaint is filed against the child and the juvenile counselor has conducted a 
preliminary inquiry and authorized the filing of a petition upon a finding that informal 
adjustment is not in the best interest of the child and public, the juvenile presenter may: 

1. file a petition to revoke the consent decree in accordance with the section I-liD 
of this code; or 

2. file a petition on the basis of the new complaint which has been filed against the 
child. 
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1-11 F. Dismissal of Petition 

A child who is discharged by or who completes a period under supervision without 
reinstatement of the original "juvenile offense" petition shali not again be proceeded 
against in any court for the same offense alleged in the petition or an offense based 
upon the same conduct, and the original petition shall be dismissed with prejudice. 
Nothing in this section precludes a civil suit against the child for damages arising from 
this conduct. 

1·12 

1-12 A. 

JUVENILE OFFENDER.·ADJUDICATION PROCEEDINGS 

Purpose and Conduct of Adjudicatory Hearing 

Hearings on "juvenile offender" petitio,ns shall be conducted by the juvenile court 
separate from other proceedings. The court shall conduct the adjudicatory hearing for 
the sole purpose of determining whether the child has committed a "juvenile offense" 
At the adjudicatory hearing. the child and the child's parent, guardian or custodian shall 
have the applicable rights listed in chapter 1-7 of this code. The general public shall be 
excluded from the proceedings. Only the parties, their counsel, witnesses, and other 
persons requested by the parties shall be admitted. 

1-12 B. Tune Limitations on Adjudicatory Hearings 

If the child remains in custody. the adjudicatory hearing shall be held within ten (10) 
days of receipt of the "juvenile offender" petition by the juvenile court. If the child is 
released from custody or was not taken into custody, then the adjudicatory hearing shall 
be held within thirty (30)· days of receipt of the "juvenile offender" petition by the 

. juvenile court. 

1-12 C.· Notice of Hearing 

Notice of the adjudicatory hearing shall be given to the child and the child's parent, 
guardian or custodian, the child's counsel and ar.y other person the court deems neces­
sary for the hearing at least five (5) days prior to the hearing in accordance with sec­
tions 1-1 OF and I-lOG of this code. 

1-12 D. Denial of Allegations 

If the allegations in the "juvenile offender" petition are denied, the juvenile court shall 
set a date, in accordance with section 1-12B above, to hear evidence on the petition. 

1-12 E. Admission of Allegations 

If the child admits the allegations of the petition, the juvenile court shall consider a dis­
position only after a finding that: 

1. the child fully understands his rights under chapter 1-7 of this code, and fully 
understands the consequences of his admission; 

2. the child voluntarily, intelligently, and knowingly admits all facts necessary to 
constitute a basis for juvenile court action; and 
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the child has not, in his statements on the allegations, set forth facts, which if 
found to be true, would be a defense to the allegations. 

1·12 F. "Juvenile Offender" Finding After Admission 

If the court finds that the child has validly admitted the allegations contained in the 
petition, the court shall make and record its finding and schedule a disposition hearing 
in accordance with chapter 1-14 of this code. Additionally, the court shall specify in 
writing whether the child is to be continued in an out of the home placement pending 
the' disposition hearing. 

1·12 G. "Juvenile Offender" Finding After Hearing 

If the court finds on the basis of proof beyond a reasonable doubt that the allegations 
contained in the petition are true, the court shall make and record its finding and 
schedule a disposition hearing in accordance with chapter 1-14 of this code. Addition­
ally, the court shall specify in writing whether the child is to be continued in an out of 
home placem.ent pending the disposition hearing. 

1·12 H. Dismissal of Petition 

1·13 

If the court finds that the allegations on the "juvenile offender" petition have not been 
established beyond a reasonable doubt it shall dismiss the petition and order the child 
released frornany detention imposed in connection with the proceeding. 

JUVENILE OFFENDER •• PREDISPOSITION 
STUDIES: REPORTS AND EXAMINATIONS 

1·13 A. Predisposition Study and Report 

The court shall direct the juvenile counselor to prepare a written predisposition study 
and report for the court concerning the child, the child's family, environment, and any 
other matter relevant to need for treatment or other appropriate disposition of the case 
when: -

1. the child has been adjudicated as a "juvenile offender"; or 

2. a notice of intent to admit the allegations of the petition has been filed. 

1·13 B. Contents of Predisp«?sition Study and Report 

The report shall contain a specific plan for the child, aimed at resolving the problems 
presented in the petition. The report shall contain a detailed explanation showing the 
necessity for the proposed plan of disposition and the benefits to the child under the 
proposed plan. Preference shall be given to the dispositional alternatives which are least 
restrictive of the child's freedom and are consistent with the interests of the community_ 

1·13 C. Medical Assessment and Treatment for Alcohol or Substance Abuse 

The juvenile court may order a medical assessment of a child arrested or detained for a 
"juvenile offense" relating to or involving alcohol or substance abuse to determine the 
mental or physical state of the child so that appropriate steps can be taken to protect the 
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child's health and well-being. 

1-13 D. Pre-Adjudication Examination of Emotionally or Developmentally, 
Disabled Child 

Where there are indications that the child may be emotionally disturbed or developmen­
tally disabled, the court, on a motion by the juvenile presenter or that of counsel for the 
child, may. order the child to be tested by a qualified psychiatrist, psychologist, or 
licensed psychometrician prior to a hearing on the merits of the petition. An examina­
tion made prior to the hearing, or as a part of the predisposition study and report, shall 
be conducted on an outpatient basis unless the court finds that placement in a hospital or 
other appropriate facility is necessary. 

1·13 E. Pre-Disposition Examinations 

The court may order an examination of a child adjudicated as a "juvenile offender" by a 
physician, psychiatrist or psychologist. The court may also, following the adjudicatory 
hearing, order the examination by a physician, psychiatrist or psychologist of a parent or 
custodian who gives his consent and whose ability to care for or supervise a child is an 
issue before the court at the dispositional hearing. 

1-13 F. Transfer for Diagnosis 

The court may order that a child adjudicated as a "juvenile offender" be transferred to 
an appropriate facility for a period of not more than sixty (60) days for purposes of 
diagnosis with direction that the court be given a written report at the end of that 
period indicating the disposition which appears most suitable. 

1-13 G. Submission of Reports 

1-14 

, ' 

Evaluations, assessments, dispositional reports and other material to be considered by the 
court in a juvenile hearing shall be submitted to the court and to the parties no later 
than three (3) days before the scheduled hearing date. A declaration including reasons 
why a report has not been completed shall be filed with the court no later than three (3) 
days before the scheduled hearing date if the report will not be submitted before the 
deadline. The court may in its discretion dismiss a petition if the necessary reports, 
evaluations or other material have not been submitted in a timely manner. 

JUVENILE OFFENDER--DISPOSITION PROCEEDINGS 

1-14 A. Purpose and Conduct of Disposition Hearing 

Disposition hearings shall be conducted by the juvenile court separate from other 
proceedings. The court shaH conduct the disposition hearing to determine how to resolve 
a case after it has been determined at the adjudicatory hearing that the child has com­
mitted a specific "juvenile offense." The court shall ma~e and record its dispositional or­
der in accordance with sections 1-14E and 1-15 of this code. At the disposition hearing, 
the child and the child's parent, guardian or custodian shall have the applicable rights 
listed in chapter 1-7 of this code. The public shall be excluded from the proceedings. 
Only the parties, their counsel, witnesses, and persons requested by the parties shall be 
admitted. 
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1·14 B. TIme Limitations on Disposition Hearings 

If the child remains in custody, the disposition hearing shall be held within ten (10) days 
after the adjudicatory hearing. If the child is released from custody or was not taken 
into custody, then the disposition hearing shall be held within twenty (20) days after the 
adjudicatory hearing. 

1-14 c. Notice of Disposition Hearing 

Notice of the disposition hearing shall be given to the child and the child's parent, 
guardian or custodian, the child's counsel and any other person the court deems neces­
sary for the hearing at least five (5) days prior to the hearing in accordance with sec­
tions 1-1 OF and 1-100 of this code. 

1-14 D. Evidence and Reports 

In the disposition hearing, the court may consider all relevant and material evidence 
determining the questions presented, including oral and written reports, and may rely on 
such evidence to the extent of its probative value even though not otherwise competent. 
The court shall consider any predisposition report, physician's report or social study it 
may have ordered and afford the child, the child's parent, guardian or custodian and the 
child's counsel an opportunity to controvert the factual contents and conclusions of the 
report(s). The court shall also consider the alternative predisposition report or recom­
mendations prepared by the child or the child's counsel, if any. 

1-14 E. Disposition Alternatives 

If a child is found by the court to be a "juvenile offender," the court may make and 
record any of the following orders of disposition for the child's supervision, care and 
rehabilitation: 

1. permit the child to remain with his parent, guardian or custodian, subject to such 
conditions and limitations as the court may prescribe; . 

2. place the child in the legal custody of a relative or other suitable person, subject 
to such conditions and limitations as the court may prescribe; 

3. order the child to pay restitution (as defined in section I-IC of this code); 

4. place the child under protective supervision (as defined in section 1-1 C of this 
code) under such conditions and limitations as the court may prescribe; 

5. place the child on probation (as defined in section l-IC of this code) under such 
conditions and limitations as the court may prescribe; or 

6. place the child in a juvenile facility designated by the court, including alcohol or 
substance abuse' 'emergency shelter or halfway house, emergency foster home, 
foster home, group home, shelter home, or secure juvenile detention facility (see 
section I-I C of this code for individual definitions). 
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JUVENILE OFFENDER -- REVIEW 
MODIFICATION;,.REVOCATION, EXTENSION OR 
TERMINATION uF DISPOSITIONAL ORDERS 

1·15 A. Mandatory Review of Disposition Order 

Dispositional orders are to be reviewed at the court's discretion at least once every six 
(6) months. 

1·15 B. Modification,. Revocation, or Extension of Disposition Order 

The court may hold a hearing to modify, revoke, or extend a disposition order at any 
time upon the motion of; . 

1. the child; 
2. the child's parent, guardian or custodian; . 
3. the child's counsel; 
4. the juvenile counselor; 
5. the juvenile presenter; 
6. the institution, agency or person vested with the legal custody of the child or 

responsibility for protective supervision; or 
7. the court on its own motion. 

1·15 C. Hearing to Modify, Revoke or Extend Disposition Order 

A hearing to modify, revoke or extend the disposition order shall be conducted accord­
ing to sections 1-14A, 1-14C, 1"-14D and 1-14E of this code. 

1·15 D. Automatic Termination of Disposition Order ' 

1-16 

When the child reaches eighteen (18) years of age, all disposition orders shall automati­
cally terminate, unless the original disposition order was made within one (I) year of the 
child's eighteenth (18th) birthday or after the child' had reached eighteen (18) years of 
age, in which case the disposition order may not continue for more than one (1) year. 
The records concerning the child shall be destroyed according to section I-20C of this 
code. 

FAMILY IN NEED OF SERVICES -- INTERIM CARE 

1·16 A. Limi~ation on Taking Into Custody 

No child whose family is the subject of a proceeding alleging that the family is "in need 
of services" (as defined in section I-IC of this code) may be taken into custody unless 
such taking into custody is in accordance with provision for "interim care" (as defined in 
section I-Ie-of this code) set forth in sections I-I6A through 1-16J of this code. 

1·16 B. Interim Care Without Court Order 

A child may be taken into interim care by a law enforcement officer without order of 
the court only when: 

1. the officer has reasonable grounds to believe that the child is in circumstances 
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which constitute a substantial danger to the c;hild's physical safety; or 

an agency legally charged with the supervision of the child has notified a law en­
forcement. agency that the child has run away from a placement ordered by the 
court under chapter 1-19 of this code. 

Procedure for Interim Care 

A law enforcement· official taking a child into custody under the interim care provisions 
of this code shall immediately: 

1. 

2. 

3. 

4. 

1-16 D. 

inform the child of the reasons for the custody; 

contact the juvenile counselor who shall designate placement of the child in an 
appropriate juvenile shelter care facility as designated by the court; 

take the child to the placement specified by the juvenile counselor, or in the 
event of the unavailability of a juvenile counselor, to an appropriate juvenile 
shelter care facility as designated by the court; and, 

inform the child's family in accordance with section l-16D of this code. 

Notification of Family 

The law enforcement officer or the juvenile counselor shall immediately notify the 
chilq's parent, guardian or custodian of the child's whereabouts, the reasons for taking 
the child into custody, and the name and telephone number of the juvenile counselor 
who has been contacted. Efforts to notify the child's parent, guardian or custodian shall 
include telephone and personal contacts at the home or place of employment or other 
locations where the person is known to frequent with regularity. If notification cannot 
be provided to the child's parent, guardian or custodian, the notice shall be given to a 
member of the extended family of the parent, guardian or custodian and to the child's 
extended family. 

1-16 E. Time Limitation on Interim Care 

Under no circumstances shall any child taken into interim care under section 1-l6B of 
this code be held involuntarily for more ·than forty-eight (48) hours. 

1-16 F. Restrictions on Placement 

A child taken into interim care shall not be placed in a jail or other facility intended or 
used for the incarceration of adults charged or convicted of criminal offenses. If a child 
taken into interim care is placed in a facility used for the detention of "juvenile of­
fenders" or alleged "juvenile offenders," he must be detained in a room separate from the 
"juvenile offenders" or alleged "juvenile offenders." 

1-16 G. Restriction on Transportation 

A child taken into interim care shall not be placed or transported in any police or other 
~ehicle which at the same time contains an adult under arrest, unless this section cannot 
be complied with due to circumstances in which any delay in transporting the child to 
an appropriate juvenile shelter care facility would be likely to result in substantial 
danger to the child's physical safety. Said circumstances shall be described in writing to 
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the supervisor of the driver of the vehicle within forty-eight (48) hours after any 
transportation of a child with an adult under arrest. 

1-16 H. Voluntary Services 

The juvenile counselor shall offer and encourage the child and the child's family, guar­
dian or custodian to voluntarily accept social services. 

1·16 I. Voluntary Return Home 

If a child has been taken into interim care under the provisions of section 1-16B of this 
code and the child's parent, guardian or custodian agree to the child's return home, the 
child shall be returned home as soon as practicable by the child's parent, guardian or 
custodian or as arranged by the juvenile counselor. 

1-16 J. Shelter and Family Services Needs Assessment 

1-17 

If the child refuses to return home and if no other living arrangements agreeable to the 
child and to the child's parent, guardian or custodian can be made, a juvenile counselor 
shall offer the child shelter in an appropriate juvenile shelter care facility as designated 
by the court which is located as close as possible to the residence of the child's parent, 
guardian or custodian. The juvenile counselor also shall refer the child and his family to 
an appropriate social services agency for a family services needs assessment. 

FAMILY IN NEED OF SERVICES -- INITIATION 
OF PROCEEDINGS 

1·17 A. . Who May Submit Requests 

Requests stating that a family is "in need of services" may be submitted by the child; the 
child's parent, guardian or custodian; an appropriate social services agency; and/or the 
juvenile counselor. A request stating that a child is habitually and without justification 
absent from school may also be submitted by an authorized representative of a local 
school board or governing authority of a private school but only if the request is accom­
panied by a declaration in which the authorized representative swears that the school has 
complied with each of the steps set forth in section 1-17G of this code. 

1·17 B. Referral of Requests to Juvenile Counselor 

Requests stating that a family is "in need of services" shall be referred to the juvenile 
counselor, who shall assist either a child or a child's parent, guardian or custodian in ob­
taining appropriate and available sen'ices as well as assisting in any subsequent filing of 
a petition alleging that the family is "in need of services". 

1·17 C. Withdrawal of Request 

A request stating that a family is "in need of services" ffi}}y be withdrawn by the party 
submitting the request at any time prior to the adjudication of any petition filed in the 
proceedings. 
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1..17 D. Authorization to File Petition 

A petition alleging that a family is "in need of services" shall not be filed unless the 
juvenile presenter has determined and endorsed upon the petition that the filing of the 
petition is in the best interest of the child and his family. 

1·17 E. Petition •• Required Signatures 

A petition alleging that a family is "in need of services" shall be signed by both the 
juvenile presenter and the party submitting the request as authorized in section 1-17 A of 
this code. . 

1·17 F. Petition··Form and Contents 

A petition alleging that a. family is "in need of services" shall be entitled, "In the Matter 
of the Family of ..... , a child," and shall set forth with specificity: 

1. 

2. 

3. 

4. 

5. 

6. 

1·17 G. 

the name, birthdate and residence address of the child and whether the child is 
the complainant or respondent in the proceedings; 

the name and residence address of the parents, guardian or custodian of the child 
and whether the parents, guardian or custodian are the complainant or respondent 
in the proceedings; 

that the family is a "family in need of services" as defined in section 1-1 C of this 
code; 

that the petitioner has exhausted or the respondent has refused appropriate and 
available services as evidenced by a report which shall be prepared and submitted 
by the juvenile counselor at the same time the petition is filed, or, in the case of 
petition based upon a child's alleged habitual and unjustifiable absence from 
school, that a declaration as required under section 1-17 A of this code has been 
filed by a school official; and 

the court intervention is necessary to secure services which are accessible to the 
court; and 

the additional required allegations set forth in either section l-17G or section 
1-17H of this code. 

Petition··Additional Required Allegations for School Absence 

In addition to the allegations required under section l-17F of this code, a petition alleg­
ing that a child is habitually and without justification absent from school shall also al­
lege the following: 

1. that the school and a child's parent, guardian or custodian have held a meeting ,)f 

the child's parent, guardian or custodian has refused to attend a meeting to dis­
cuss the child's habitual and unjustified absence from school; 

2. that the school has provided an opportunity for counseling to determine whether 
a curriculum change (as defined in section I-IC of this code) would resolve the 
child's problem and if the local school board or governing authority of a private 
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school provides an alternative education program, that the child has been 
provided with an opportunity to enroll in the alternative education program; 

3. that the school has conducted a review of the. child's educational status which 
m.ay include medical, psychological and/or educational testing of the child in ac­
cordance with the school regulations to determine whether learning problems may 
be a cause of th.e child's absence from school and, if so, what steps have been 
taken to overcome the learning problems; 

4. that the social worker or other appropriate official of the child's school has con­
ducted an investigation to determine whether social problems may be a cause of 
the child's absence from school and, if so, that appropriate action has been taken; 
and 

5. that the school has sought assistance from appropriate agencies and resources 
available to the local school board or private school, or has referred the matter to 
a local social services agency for the purpose of utilizing and coordinating such 
agencies and resources. 

1-17 H.' Petition··Additional Required Allegations for Breakdown In 
The Parent·Child Relationship 

In addition to the allegations required under section 1-17F of this code, a petition alleg­
ing that there is a breakdown in the parent-child relationship shall also allege that the 
filing of the petition was preceded by complying with each of the following that are 
applicable and appropriate: 

1. the child and his family have participated in counseling or either the child or his 
family has refused to participate in family counseling; 

2. the child has been placed in the home of a relative, if available, or the child has 
refused placement in the home of a relative; 

3. 

4. 

the child has sought assistance at an appropriate juvenile shelter ~are facility for 
runaways or the child has refused assistance from such a facility; and 

the child has been placed in a foster home or the child has refused placement in 
a foster home. 

1·17 I. Summons in a Family in Need of Services Proceeding 

1·18 

After a petition alleging that a family is "in need of services" has been filed, summonses. 
shall be issued directed to the child, the child's parent, guardian or custodian, their 
counsel and to such other persons as the court considers proper or necessary parties. 
The content and service of the summons shall be in accor-dance with sections 1-10F and 
1-100 of this code. 

FAMILY IN NEED OF SERVICES •• CONSENT DECREE 

1-18 A. Availability of Consent Decree 

At any time after the filing of a petition alleging that a family is "in need of services," 
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and befor~ the entry of a judgment, the court may, on motion of the juvenile presenter 
or that of the child, his parents, guardian or custodian, or their counsel, suspend the 
proceedings and continue the family under supervision under terms and conditions nego­
tiated with juvenile counselor and agreed to by all the parties affected. The court's or­
der continuing the family under supervision under this section shall be known as a 
"consent decree." 

1·18 B. Objection to Consent Decree 

If the child or his parents, guardian or custodian object to a consent decree, the court 
shall proceed to findings, adjudication and disposition of the case. 

1·18 C. Court Determination of Appropriateness 

If the child or his parents, guardian or custodian do not object, the court shall proceed 
to determine whether it is appropriate to enter a consent decree and may, in its discre­
tion, enter the consent decree. 

1·18 D. Duration of Consent Decree 

A consent decree shall remain in force for' six months unless the family is discharged 
sooner by the juvenile counselor. Prior to the expiration of the six months period, and 
upon the application of the juvenile counselor or any other agency supervising the 
family under a consent decree, the court may extend the decree for an additional six 
months in the absence of objection to extension by the child or his parents, guardian or 
custodian. If the child or his parents, guardian or custodian object to the extension the' 
cO,urt shall hold a hearing and make a determination on the issue of extension. 

1·18 E. Failure to Fulfill Terms and Conditions 

If, either prior to 'discharge by the juvenile counselor' or expiration of the consent 
decree, the child or his parents, guardian or custodian fail to fulfill the express terms 
and conditions of the consent decree, the petition under which the family was continued 
under supervision may be reinstated in the discretion of the juvenile presenter in con­
sultation with the juvenile counselor. In this event, the proceeding on. the petition shall 
be continued to conclusion as if the consent decree had never been entered. ' 

1·18 F. Dismissal of Petition 

1·19 

After a family is discharged by the juvenile counselor or completes a period under su­
pervision without reinstatement of the petition alleging that the family is in need of 
services, the petition shall be dism,issed with prejudice. 

FAMILY IN NEED OF SERVICES •• HEARINGS AND 
DISPOSITION 

1·19 A. Conduct of Hearings 

"Family in need of services". hearings shall be conducted by the juvenile court separate 
from other proceedings. At all hearings, the child and the child's family, guardian or 
custodian shall have the .applicable rights listed in chapter 1-7 of this code. The general 
public shall be excluded from the proceedings. Only the parties, their counsel, wit­
nesses, and other persons requested by the parties shall be admitted. 
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1.·19B. Notice of Hearings· 

Notice of all "family in need of services" hearings shall be given to the child, the child's 
parent, guardian or custodian, their counsel, and any other person the court deems 
necessary for the hearing at least five (5) days prior to the hearing in accordance with 
sections 1-1 OF and I-lOG of this code. 

1·19 C. Adjudicatory Hearing 

The court, after hearing .all of the evidence bearing on the allegations contained in the 
petition, shall make and record its findings as to whether the family is a "family in need 
of services." If the court finds on the basis of clear and convincing evidence that the 
family is a "family in need of services," the court may proceed immedia.tely or at a 
postponed hearing to make disposition of the case. if the court does not find that the 
family is a "family in need of services" it shall dismiss the petition. 

·1·19 D. Predisposition Studies, Reports and Examinations 

The court may order any appropriate predisposition study, report or examination under 
chapter 1-13 of this code, 

1·19 E. Disposition Hearing 

I· 

In that part of the hearing on dispositional issues all relevant and material evidence help­
ful in determining the questions presented, including oral and written reports, may be 
received by the court and may be' relied upon to the extent of its probative value even 
though not competent had it been offered during the part of the hearings on ad­
judicatory issues. The court shall consider any predisposition report, physician's report 
or social study it may have ordered and afford the child, the child's parent, guardian or 
custodian and the child's counsel an opportunity to controvert the factual contents and 
conclusions of the report(s). The court shall also consider the alternative predisposition 
report or recommendations prepared by the child or the child's counsel if any. 

1·19 F. Disposition Alternatives 

If the court finds that a family is a "family in need of services," the court may make and 
record any of the following orders of disposition, giving due weight to the need to 
preserve the unity of the family whenever possible: 

1. 

2. 

3. 

permit the child to remliin with his parents, guardian or custodian subject to 
those conditions and limitations the court may prescribe, including the protective 
supervision (as 'defined in section I-Ie of this code) of the child by a local social 
services agency; 

referral of the child and his parents, guardian or custodian to an appropriate so­
cial services agency for participation in counseling or other treatment program as 
ordered by the court; 

transfer legal custody of the child to any of the following if the family is found 
to be a "family in need of services" due to a breakdown in the parent-child 
relationship: 
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a relative. or other individual who, after study by the juvenile counselor 
or other agency designated by the court, is found by the court to be 
qualified. to receive and care for the child, or; 

an appropriate .agency for placement of the child in an appropriate 
juvenile shelter care facility (as defined in section I-Ie of this code) for 
a period not to exceed thirty (30) days; 

with simultaneous directed referral of the family to a social services agency for 
counseling and/or other social assistance. A child may be placed under this sec­
tion for an additional period not to exceed ninety (90) days after a hearing to 
determine the necessity of an additional placement. 

1·19 G. Restriction on Dispositional Placements 

The child shall not be confined in an institution established for- the care and rehabilita­
tion of "juvenile offenders" unless a child whose family is found to be "in need of serv­
ice~" is also found to be a "juvenile offender". Under no circumstances shall a child 
whose family is found to be "in need of services" be committed or transferred to a penal 
institution or other facility used for the execution of sentences of persons convicted of 
crimes. 

1·19 H. Modification, Revocation or Extension of Disposition Order 

The court may hold a hearing to modify, revoke or extend a disposition order at any 
time upon the motion of: 

1. 
2. 
J. 
4. 
5·. 
6. 

7. 

the child 
the child's parent, guardian, or custodian; 
the child's counsel; 
the juvenile counselor; 
the juvenile presenter; 
the institution, agency or person vested with legal 
custody of the child or responsibility for protective 
supervision; or 
the court on its own motion. 

1·19 I. Tennination of Disposition Order 

1-20 

Any disposition order concerning a "family in need of services" shall remain in force for 
a period not to exceed six (6) months. The disposition order concerning a child whose 
family is found to be "in need of services" shall also automatically terminate when the 
child reaches his eighteenth (l8th) birthday or is legally emancipated by the court. 

JUVENILE RECORDS 

1·20 A. Juvenile Court Records 

A record of all hearings under this code shall be made and preserved. All juvenile court 
records shall be confidential a.nd shall ,not be open to inspection to any but the follow­
ing: 
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the child; 
the child's parent' guardian or custodian; 
the child's counsel; 
the juvenile court personnel directly involved in the 
handling of the case; or 
any other person by order of the court, having a legiti­
mate interest in the particular· case or the work of the 
court. 

1-20 B. Law Enforcement Records 

Law enforcement records and files concerning a child shall be kept separate from the 
records and files of adults. All law enforcement records shall be confidential and shall 
not be open to inspection to any but the following: 

1. 
2. 
3. 
4. 

5. 

6. 

. the child; 
the child's parent' guardian or custodian~ 
the child's counsel; 
law enforcement personnel directly involved in the 
handling of the case; 
the juvenile court personnel directly involved in the 
handling of the case; or 
any other person by order of the court, having a legiti­
mate interest in the particular case or the work of the 
court. 

1-20 C. Destruction of Records 

1-21 

When a child who has been the subject of any juvenile court proceeding reaches his 
eighteenth (18th) birthday, or the disposition order is terminated if the disposition order 
extends beyond his eighteenth (18th) birthday, th.e court shall order the clerk of the 
court to destroy both the law enforcement records and the juvenile court records. The 
clerk of the court shall respond to all records inquiries as' if no records had ever existed. 

JUVENILE APPEALS 

1-21 A. Who Can Appeal 

Any party to a juvenile court hearing may appeal a final juvenile court order, including 
all transfer, adjudication and/or disposition orders except that the tribe cannot appeal an 
adjudication order. 

1·21 B. Time Limit for Appeal 

Any party to appeal a final juvenile court order or disposition shall file a written notice 
of appeal with the court within thirty (30) days of the final order or disposition. 

1-21 C. Record 

For purposes of appeal, a record of proceedings shall be made available to the child, his 
parent, guardian or custodian, and the child's counsel. Costs of obtaining this record 
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shall be paid by the party seeking the appeal. 

1-21 D. Stay of Appeal 

A final court order or disposition of a hearing may be stayed by such appeal. 

1-21 E. Conduct of Proceedings 

All appeals shall be conducted in accordance with the tribal code and tribal court rules 
of procedure so long as those provisions are not in conflict with the provisions of this 
juvenile code. 
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COMMENTARY 

INTRODUCTION 

This commentary is intended to serve as a tool in understanding the tribal juvenile jus­
tice code. It is also intended to serve as a tool to use in adapting the code to meet the needs of 
an individual community. Each section number of the commentary corresponds to the same 
section number of the tribal juvenile justice code. (Note that not all sections have a 
commentary.) The most efficient way to use this commentary is to read it together with the 
tribal juvenile justice code. 

This juvenile justice code covers juvenile delinquency proceedings (referred to in the 
code as "juvenile offenses" or "juvenile offender" proceedings) and a narrow range of status of­
fenses (referred to in the code as "family in need of services" proceedings). It does not cover 
child abuse and neglect, guardianship and adoption proceedings. A tribal child/family protec­
tion code which covers these proceedings has also been developed by the National Indian Justice 
Center. 

Chapters 1-1 through 1-7, chapter 1-20, and chapter 1-21 apply to both "juvenile of­
fender" and "family in need of services" proceedings. Chapters 1-8 through 1-15 apply only to 
"juvenile offender" proceedings. Chapters 1-16 through 1-19 apply only to "family in need of 
services" proceedings. 

JUVENILE OFFENDERS 

"Juvenile offender" proceedings concern alleged criminal offenses co~mitted by a person 
who is under th~ age of eighteen (18) at the time the offense was committed. Most juvenile 
codes define juvenile delinquent acts as acts which, if committed by an adult, would be a crime. 
Most juvenile codes label this juvenile as a "delinquent," but in some cases a less stigmatizing 
label of "offender" is used. We have decided to use the less stigmatizing label of "offender" or 
"juvenile offender" in this code. A basic philosophy of juvenile law is that children are more 
amenable to treatment or rehabilitation than are adults. This assumption supports the practice of 
treating children in a different and special way. 

FAMILY IN NEED OF SERVICES 

This code includes detailed provisions for handling a narrow range of status offense 
cases. These provisions represent the emerging trend in many juvenile justice systems to limit 
and yet make more effective the court's jurisdiction over the child who has committed a "status" 
offense, that is, behavior which is an offense only for persons who have not attained adult 
status. Truancy, running away and ungovernability represent the more common "status" of­
fenses. 

The movement toward decreasing the role of the juvenile court in the status offense area 
is based on recognition of the fact that a status offense is seldom, if ever, solely the fault of the 
child and/or that the juvenile justice system is ill suited to deal with this type of problem. A 
growing number of states and tribes have enacted juvenile codes which decrease judicial in­
volvement in status offense cases. A number of model juvenile codes have been developed 
which recommend the total elimination of status offense provisions. 
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One emerging concept is that the status offender cannot be adequately or fairly dealt 
with by looking at the child in isolation, but rather that the focus must be on the family unit as 
a whole. Consequently, juvenile codes have used terms such as "family in conflict," "family in 
need of assistance" or "family in need of services" to reinforce this concept. 

After considering the varying approaches, we have decided to use the term "family in 
need of services" (or "FINS") and to draft a limited and more effective process for handling 
these types of cases. We decided that most tribal court systems would still need to handle this 
narrow range of status offense cases. (However, if a tribe decides that they want to totally 
eliminate these types of cases from their juvenile code, they should delete chapters 1-16 
through 1-19 of this code and all references to "family in need of services" remaining in the, 
code.) 

Chapter 1-1 Short Title. Purpose and Definitions 

I-IB Purpose 

This section sets out the purpose and philosophy of this juvenile justice code. (Note that 
purpose #2 is taken from the Indian Health Service/Bureau of Indian Affairs agreement im­
plementing the Indian Alcohol and Substance Abuse Prevention and Treatment Act of 1986.) 
Any tribe which is considering adopting this code should carefully review these identified pur­
poses to determine whether these purposes are consistent with the needs of their community and 
should also list any additional purposes which reflect the needs of their individual community. 
If the code is adopted, it is important that the court keep these purposes in mind throughout the 
juvenile court proceedings. ' . 

1-1 C Definitions 

The definitions are set out in alphabetic order and most of these definitions are self­
explanatory with the following exceptions: 

• 

* 

The definition for "family in need of services" encompasses two types of families. 
The first type is the family whose child "habitually and without justification" is 
absent from school. The second type is the family which demonstrates a break­
down in the parent-child relationship, either by the parent's refusal to allow the 
child to live in the home or the child's refusal to do so. Before either type of 
family can be defined as a FINS, the second part of the definition must also be 
met: (I) the conduct must be a "clear and substantial danger to the child" and 
court intervention is essential to resolve the problem, OR (2) the family needs 
"treatment, rehabilitation or services not presently being received" and court in­
tervention is essential to provide it. (It should also be noted that the definitions 
for "curriculum change" and "interim care" also refer to "family in need of serv­
ices" proceedings.) 

The definition for "Secure Juvenile Detention Facility" requires that these 
facilities comply with the requirements of the Juvenile Justice and Delinquency 
Prevention Act. This code is required to include these requirements (see section 
4221 of the Indian Alcohol and Substance Abuse Prevention and Treatment Act 
of 1986). Since many tribes have experienced difficulty in complying with all of 
the requirements of the Juvenile Justice and Delinquency Prevention Act it may 
be necessary to take a close look at these requirements. (See the commentary 
concerning chapter 1-8 of this code). 
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; The definition of "restitution" makes a distinction between special and general 
damages. The first sentence sets out the special damages which are compensable 
whereas the second sentence describes general damages which are not. The 
reason for this distinction is that restitution is generally ordered by the court as a 
part of a child's disposition with no hearing held on the issue. Unlike a defen­
dant in a civil action who can contest the amount of damages he may have to 
pay, the child cannot contest the amount of restitution. Therefore to eliminate 
any possibility that the restitution may constitute a taking of property without 
due process of law, restitution is limited to those special damages set out in the 
first sentence which are easily ascertainable. This means the victim of the delin­
quent act must present proof of his or her loss by means of bills or other written 
verified statement such as an employer's state of wage loss. As another 
safeguard, these special damages must be a direct and proximate result of the 
delinquent act. This would require a vlctim to present evidence such as a 
doctor's report which would verify that the victim's injuries were directly and 
proximately caused by the child's act. 

"Child" is defined as "an individual whD is less than eighteen (18) years old," but 
it is possible to define a "child" as "an unemancipated individual who is less than 
eighteen (18) years old" if the tribe decides that emancipated youth do not need 
the special services of the juvenile court. 

Chapter 1-2 Jurisdiction of the Juvenile Court 

This chapter sets forth exclusive original jurisdiction for the juvenile court over all 
proceedings in which an Indian child residing or domiciled on the reservation is alleged to be a 
"juvenile offender" or a child whose "family is in need of services." If a tribe needs to establish 
more detailed or different jurisdictional provisions, these provisions should be included in this 
chapter. For instance, the tribe may want to consider (1) authorizing the juvenile court to trans­
fer a case to another juvenile court upon a showing of good cause for the transfer; (2) providing 
for continuing jurisdiction over a person who is 18 years old or older but emotionally immature 
or otherwise in need of the special treatment provided in juvenile court; and/or (3) establishing 
for routine handling of minor traffic offenses' by the adult court. 

Chapter 1-3 Transfer to Tribal Court 

This chapter sets out detailed provisions for the transfer of jurisdiction from the 
juvenile court to the adult criminal court in very limited circumstances. The transfer can only, 
occur if the child is at least sixteen (16) years old, the child is alleged to have committed an act 
which would have been considered a serious crime if committed by an adult, and £ill of the 
provisions of chapter 1-3 are complied with. The provisions in this chapter are designed to 
comply with the requirements of the Indian Civil Rights Act and the U.S. Supreme Court deci­
sions in Kent v. U.S., 383 U.S. 541 (1966) and other relevant cases. 

This chapter does not define a "serious" crime because the exact criminal provisions vary 
from tribal code to tribal code. What is intended is only very serious crimes such as those in­
cluded in the Major Crimes Act. A tribe may want to list out what constitutes a "serious" crime 
in more detail either in this chapter or in the definitions section. 
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Chapter 1-4 .Juvenile Court Procedure 

This chapter contains three provisions with regard to juvenile court procedure: 

1. juvenile court proceedings are non-criminal in nature; 

2. the adjudication, disposition and evidence presented in juvenile court are inad­
missible in any other proceeding; and 

3. juvenile court rul~s of procedure should be the same as the tribal court rules of 
procedure unless they are in conflict with other provisions of the juvenile code. 

Chapter 1-5 Relations With Other A&encies 

This chapter provides the juvenile court with a great deal of flexibility in dealing with 
other agencies. This type of flexibility is needed for the juvenile court to be able to use all 
possible resources to meet the needs of the children and families who appear before the juvenile 
court. 

As currently drafted, the code makes this authority subject to the approval of the tribal 
council if it involves an expenditure of tribal funds. This restriction may not be necessary if 
the administrative structure of the tribe provides for juvenile court control over their budget. 
In addition, if the juvenile court is to be considered a tribal organization under P.L. 93-638, it 
could be set out in this chapter. (It would also require an authorizing tribal council resolution.) 

Chapter 1-6 .Juvenile Court Personnel 

1-6 A. Juvenile Court Judge 

This section establishes that juvenile court judges shall be treated in the same manner as 
tribal court judges with regard to appointment, qualifications, powers and duties, and dis­
qualification or disability. Rather than include separate sections in this code with regard to the 
contempt power, the power to issue arrest or custody orders the power to issue subpoenas, and 
the power to issue search warrants, the code simply provides that judges of the juvenile court 
shall have the same duties and powers as tribal court judges with regard to these and other 
duties and powers. (Additional, more specific appointment procedures, qualifications, powers 
and duties, etc., could be set out in this section.) 

1-6 B. Juvenile Counselor / Juvenile Probation Officer 

This code uses the title "juvenile counselor" for the person who performs the duties and 
responsibilities set forth in this section. However, it is made clear both in this section and in 
the definitions section that the persons carrying out these duties and responsibilities may be 
labeled "juvenile counselor," "juvenile probation officer," or any other title which the court 
finds appropriate. 

This section establishes that "the court" shall appoint the juvenile counselor(s) and that 
the "chief judge" of the tribal court shall certify annually to the tribal council the number of 
qualified juvenile counselor(s) needed." If the appointment and reporting procedures are 
handled differently for a specific tribe, these provisions should be modified accordingly. Addi­
tionally, a provision requiring budgetary primacy for the juvenile court could be inserted here. 
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The juvenile counselor as established in this code is a distinct position from that of a 
law enforcement officer or that of a prosecutor or juvenile presenter. This is necessary so that 
the juvenile presenter can open up lines of communication with the child and gain the trust of 
the child. (Additional, more specific appointment procedures, qualifications, powers and duties, 
etc., could be set out in this section.) 

1-6 C. Juvenile Presenter 

This code uses the title "juvenile presenter" for the person who performs the duties and 
responsibilities set forth in this section. The title "juvenile presenter" is used to avoid confusing 
juvenile proceedings with adult criminal proceedings. However, it is m!1lde clear both in this 
section and in the definitions section that the person carrying out thesle duties and respon­
sibilities may be labeled "juvenile presenter" or "juvenile presenting officer" or "juvenile 
petitioner" or any other title the court finds appropriate. 

This section establishes that "the court" shall appoint the juvenile presenter(s) and that 
"the chief judge of the tribal court shall certify annually to the tribal council the number of 
qualified juvenile presenters needed." If the appointment and reporting procedures are handled 
differently for a specific tribe, these provisions should be modified accordingly. Again, a 
provision requiring budgetary primacy for the juvenile court could be inserted here. 
(Additional, more specific appointment procedures, qualifications, powers and duties, etc., could 
be set out in 'this section.) 

1-6 D . Additional Court Personnel 

This section gives the court wide latitude in appointing additional court personnel when­
ever the court decides that it is appropriate to do so. (More specific provisions concerning these 
positions could be set out in this section.) 

Although the Indian Civil Rights Act only provides that a defendant is entitled to coun­
sel "at their own expense," 'a' number of tribes provide defense advocates. If the tribe provides 
defense advocates or juvenile advocates, the code should probably be modified to also include a 
section setting forth the provisions for the appointment, qualifications, and duties of juvenile 
advocates. 

Chapter 1·7 Ril:hts of Parties in Juvenile Proceedinl:s 

This chapter sets out the rights of the child and his parent, guardian or custodian during 
all phas~s of juvenile court proceedings. This chapter is designed to comply with the require­
ments of the Indian Civil Rights Act and the purposes of this juvenile justice code. It should 
be read in conjunction with the training materials on Civil Rights and Juvenile Justice in the 
National Indian Justice Center's training manual on Juvenile Justice Systems. 

Although the Indian Civil Rights Act only provides that a defendant is entitled to coun­
sel "at their own expense," a number of tribes provide defense advocates. If the tribe does 
provide defense advocates or juvenile advocates, then sections 1-70 and 1-7E should be 
changed to reflect this fact. 

Similarly, the Indian Civil Rights Act has not been interpreted to require jury trials in 
juvenile proceedings. However, if the tribe does choose to provide jury trials, then chapter 1-7 
should be modified accordingly. 
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Chapter 1-8 Juvenile OtTender-Takina: Into Custody 

This chapter sets out the procedure for taking an alleged "juvenile offender" into cus­
tody. Section i-8A sets out the only instance in which a law enforcement officer may take an 
alleged "juvenile offender" into custody. Section 1-8B sets out the rights which the officer must 
read to the alleged "juvenile offender". (Note that if the tribe provides juvenile advocates, then 
section I-SB should be modified accordingly.) 

Section 1-8e gives the law enforcement officer discretion with regard to releasing the 
child to his parent or relative or delivering the child to the juvenile counselor, a juvenile 
facility or a medical facility. 

Section 1-80 provides that the child shall be released unless the criteria in section I-SO 
are met. This section provides that it is the juvenile counselor or the designated official at the 
juvenile facility--and not the law enforcement official--who makes the decision at this point 
with regard to continued custody. 

Section I-SE sets out detailed requirements with regard to notification of the family. 

Section 1-8F sets out detailed criteria for determining the appropriate juvenile facility 
for the child if continued custody is appropriate under Section 1-80. Again, this section 
provides that it is the juvenile counselor or the designated official at the juvenile facility--not 
the law enforcement official--who makes the decision with regard to the selection of the ap­
propriate juvenile facility. 

It should be noted that this section requires the juvenile court to designate the ap­
propriate juvenile facilities for various types of alleged "juvenile offenders" and to also desig­
nate the appropriate juvenile official at these facilities to make detention decisions. Further­
more, the juvenile court needs to communicate this iniormation to the law enforcement 
agencies, juvenile counselors and the juvenile facilities. 

The detention of juvenile offenders must comply with the Juvenile Justice and Delin­
quency Prevention Act of 1974 (P.L. 96-509) which provides that (1) juvenile status offenders 
and non-offenders are not to be placed in secure detention facilities; (2) suspected or adjudi­
cated juvenile delinquents are not to be detained or confined in facilities allowing regular con­
tact with incarcerated adults; and (3) that no juvenile is to be detained or confined in any jail 
or lock-up for adults by'1985 except in low population density areas or where appropriate 
facilities are unavailable. Many tribal juvenile justice systems have had difficulty meeting the 
requirements of this Act. 

lows: 
The specific provisions of the Juvenile Justice Delinquency Prevention Act are as fol-

Section 223{ a)( 12)( A) providing that juveniles who are status offenders or nonof­
fenders such as dependent or neglected children "shall not be placed in secure 
detention facilities or secure correctional facilities"; 

Section 223{ a)( 13) providing that juveniles suspected or judged to be delinquent 
according to Section 223{ a)( 12)( A) "shall not be detained or confined in any in­
stitution in which they have regular contact with adult persons incarcerated because 
they have been convicted of a crime or are awaiting trial on criminal charges"; and 

Section 223{ a)( 14) providing that within five years of the Juvenile Justice Amend-
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ments of 1980 becoming law. that "no juvenile shall be detained or confined in 
any jail or lockup for adults. except that the Administrator shall promulgate 
regulations which (A) recognize the special needs of areas characterized by low 
population density with respect to the detention of juveniles; and (B) shall permit 
the temporary detention of such adult facilities of juveniles accused of serious 
crimes against persons. subject to the provisions of paragraph (13). where no exist­
ing acceptable alternative placement is available." 

(See also sections I-IC(30), 1-16F, and 1-19G and the corresponding commentary sec­
tions for other provisions of this code which relate to the Juvenile Justice and Delinquency 
Provision Act.) 

C.hapter 1-9 Juvenile Offender-Detention Hearing 

This chapter sets out the requirement of a detention hearing, the purposes of a detention 
hearing, the notice of detention hearing, detention hearing procedure, standards to be con­
sidered at the detention hearing, finding at detention hearing, and rehearing the detention mat­
ter . 

Chapter 1-10 Juvenile Offender-Initiation of Proceedings 

Section I-lOA provides that the juvenile counselor shall make an "investigation to deter­
mine what action should be taken. This is the juvenile counselor's most important and difficult 
duty. Although the juvenile counselor decides whether to proceed or not, he can ask for advice 
and professional opinions. He should consult with social workers, teachers, officials with local 
juvenile rehabilitation programs, the juvenile presenter; and others. 

Sections I-lOB and I-IOC provide for an informal adjustment and informal conference 
in appropriate cases. The informal adjustment is a critical stage in the juvenile proceedings and 
places a great deal of responsibility on the juvenile counselor. An informal adjustment diverts a 
child away from the judicial system. If an informal adjustment is made, the child does not ap­
pear in court and is not labeled a "juvenile offender." Procedural protections to safeguard the 
rights of the child have been incorporated into section I-IOC. No child may be forced to par­
ticipate in an informal agreement. If a child protests and denies any wrongdoing, a petition 
should be filed so that the court may hear the facts and enter an order. In this way, the child 
has had his "day in court" and will not feel aggrieved by an informal adjustment. 

Section 1-IOD sets out the filing procedures for "juvenile offender" petitions and the 
contents of these petitions. The juvenile court should consider developing standard forms for 
petitions and other pleadings. Sections I-lOE, 1-1 OF and I-lOG set out the information with 
regard to the issuance, contents and service of summons. 

Chapter 1-11 Juvenile Offender--Consent Decree 

This chapter sets forth provisions with regard to a consent decree, that is, a court order 
which suspends a "juvenile offender" proceeding prior to adjudication and continues the child 
under terms and conditions negotiated with the juvenile counselor and agreed to by all parties. 
The consent decree basically provides the court with another opportunity in appropriate cases 
for an informal adjustment or diversion even after the petition has been filed. 
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Chapter 1·12 Juvenile OtTender··Adjudication Proceedina§ 

This chapter sets forth provisions with regard to "juvenile offender" adjudication 
proceedings. 

One matter of particular importance is the issue of whether adjudicatory and other 
juvenile court proceedings should be public or closed proceedings. Traditionally, juvenile 
courts have been closed hearings because it has been felt that the notoriety and publicity of an 
open hearing would interfere with the rehabilitative "case work" atmosphere of the juvenile 
court system. However, there has been a recent trend to open at least some types of juvenile 
court proceedings (such as all delinquency hearings or at least the adjudicatory hearing) to the 
public or to give the alleged delinquent the option as to whether the hearings should be public 
or closed. It has been argued that closed proceedings may encourage some judges to be lax in 
their application of the law, that the benefits of closed hearings are unproven and that opening 
juvenile court hearings will generate community support for the court. 

We have tentatively decided to provide for closed hearings in this code because it is the. 
current practice in most tribal court systems. However, we would encourage each tribe to care­
fully examine the arguments for and against open hearings with regard to the needs of your in­
dividual communities. 

Chapter 1·13 Juvenile OtTender •• Pre.Disposition Studies: Reports and Examinations 

This chapter provides the juvenile court with a great deal of flexibility with regard to 
predisposition studies, reports and examinations while at the same time protecting the rights of 
the child in the preadjudication stage of the proceedings. The juvenile court should consider 
developing standard forms and procedures with the various service agencies. 

Chapter 1·14 Juvenile OtTender •• Disposition Proceedinas 

This chapter sets forth provisions with regard to the purpose and conduct of disposition 
hearings, time limitations on disposition hearings, notice of disposition hearings, evidence and 
reports in disposition hearings, and disposition alternatives. The disposition alternatives in sec­
tion 1-14E are designed to give the court wide latitude in fashioning an appropriate disposition 
for the individual "juvenile offender." 

Chapter 1·15 .Juvenile OtTender··Review. Modification. Revocation. Extension or Termina· 
tion of Dispositional Orders 

This chapter sets forth provisions with regard to the review, modification, revocation, 
extension or termination of dispositional orders. Disposition~l orders are to be reviewed at least 
once every six (6) months. Section 1-15B lists the parties who can move to modify, revoke or 
extend a disposition order. Section 1-1SC provides that a hearing to modify, revoke or extend a 
disposition order shall be conducted according to sections 1-14A, 1-14C, 1-14D and 1-14E of 
this code (that is, conducted the same way as the initial disposition hearing with the same notice 
requirements, the same rules with regard to evidence and reports and the same disposition 
alternatives). • 
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Tribal Juvenile Justice Code 

Chapter 1.16 Family In Need of Services··Interim Care 

This chapter contains the interim care provisions for "family in need of services" 
proceedings. It authorizes crisis intervention without a court order and restraint of children 
only when they are in substantial danger or they have run away from an out-of-home 
placement authorized under the FINS disposition section. 

Section 1-16A emphasizes the relationship between the interim care prOVlSlons and the 
FINS provisions. Interim care provides guidelines for taking the status offender into custody 
without a court order whereas the FINS provisions specify the procedures for judicial 
intervention. in a status offense situation. This section makes it clear that the only method for 
taking the status offender into custody must be in accordance with interim care and not because 
there may be grounds for the filing of a FINS petition. 

Section 1-16B sets forth the conduct and situation of the child which must exist before a 
law enforcement officer can take the child into custody. It also is the basis of the standard of 
care the officer must exercise so as not to falsely imprison or detain the child. 

Section 1-16C insures that the officer taking the child into interim care will either 
immediately notify the juvenile counselor, if available, or if not, take the child to an 
appropriate juvenile shelter care facility as designated by the court without unnecessary delay. 

Notification to the child and his or her parents is also required. Section 1-16D mandates 
that the law enforcement officer give the child and parent the reason for the interim care 
custody. Such notice does not place an unreasonable burden on the officer while at the same 
time it does alert both the child and parent to the justification for the state's intervention. 

Section 1-16E sets out the time limits for interim care. Many model codes and state 
codes require a six-hour limit or different variations for different types of cases.. We decided 
to provide that this time period be increased to forty-eight (48) hours to relieve .the pressures a 
six-hour time limit would put on law enforcement officials on isolated reservations. Any longer 
time limit would be subject to challenge in federal court. a tribe, however, should carefully 
examine this time limit and their resources and consider reducing it to twenty-four (24) hours if 

. possible. 

Sections 1-16F and 1-16G place restrictions on the placement and transportation of a 
child in interim care. Neither a jail nor other correctional facility can be utilized nor can the 
child be placed in a vehicle containing an adult under arrest. The restriction on the facility 
where the child may be placed is in accord with the federal Juvenile Justice and Delinquency 
Prevention Act of 1974. (See the commentary concerning chapter 1-8 of this code.) The 
restitution on transporting the child. with an adult arrestee protects not only the child from any 
potential danger of assault but also eliminates any law enforcement liability which could result 
if the child were injured. However, a provision has been added which allows a child to be 
placed in the same vehicle with an adult under arrest if, and only if, a delay in transporting the 
child "would be likely to result in substantial danger to the child's physical safety." The reasons 
for such delay must be in writing and submitted to the driver's supervisor within forty-eight 
(48) hours. 

Section 1-16H corresponds to the goal of diverting children and their families from 
court proceedings. It also gives guidance and care to the child, helps to strengthen family ties, 
and prevents further exacerbation of a problem in its early stages. Section 1-161 provides for 
the child's return home if both the child and parents agree. The purpose of section l-16J is to 
authorize as much available social service support for the child and his family as is possible 
without court intervention. 
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Tribal Juvenile Justice Code 

Chapter 1-17 Family In Need of Services--Initiation of Proceedin2s 

This chapter sets forth provisions with regard to initiation of FINS proceedings. Section 
1-17 A provides that a child; the child's parent, guardian or custodian; an appropriate social 
service agency; and/or the juvenile counselor may submit a request stating that the "family is in 
need of services." It also provides that a truancy request may also be submitted by a school, but 
only if it is accompanied by a declaration stating that the school has complied with each of the 
steps set forth in section 1-17G. 

Section 1-17B provides that all FINS requests for services must be referred to the 
juvenile counselor. The intent is to have the juvenile counselor provide the case planning 
function for all FINS cases. 

Section 1-17C provides that a FINS request for services can be withdrawn at any time 
prior to adjudication of the petition. This is to encourage the informal resolution of family 
disputes and not to force a family to go through a judicial proceeding which may be 
inappropriate to the family's needs. 

Sections l-17D and l-l7E emphasize the role the juvenile presenter is to play in the 
initiation of a FINS proceeding. All FINS petitions must have the endorsement by the juvenile 
presenter that the filing is in the best interests of both the child and the family. Both the party 
submitting the request for services and the juvenile presenter must sign the petition. By 
requiring the requesting party to also sign, the importance of the proceeding will be emphasized 
to that person, whether it be the child, parent or school official. 

Sections I-17F, l-17G, and l-17H set out the form and contents of a FINS petition .. 
Besides the parties' names and addresses, various allegations must be made. In all petitions, the 
FINS definition outlined in section 1-1 C must be set out, as well as that "appropriate and 
available" services have been pursued and that the intervention of the court is now necessary to 
obtain further services. Once the petition is filed, the juvenile counselor must prepare a report 
of all the services which the parties have pursued prior to coming to the court for assistance. 
However.. in the case of a truancy petition, an affidavit of a school official, as required under 
section 1-17 A, can take the place of the report. (The juvenile court should consider developing 
standard forms for FINS petitions.) 

If the petition is based on truancy, five further allegations are required (section 1-17G). 
These include a meeting between the school and parents, academic counseling, psychological 
and/or educational testing, an investigation by a social worker, as well as assistance from 
appropriate outside agenqies. These requirements reflect the belief that the child's school is the 
most appropriate agency to handle educational problems, not the juvenile court. 

If the petition alleges a family breakdown, the petition must contain an allegation that 
the parties have either pursued or refused counseling, placement of the child with a relative (if 
available), as well as shelter care and foster care, if any of these are appropriate (section 
l-17H). 

All of these allegations reflect the belief that all possible resources should be pursued 
before the court is involved. It is felt that a true family problem is best resolved on a voluntary 
basis, rather than by resort to a court's mandating that the parties obtain help. 

Finally, section 1-171 sets out the procedure for issuing and serving FINS summons. 
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Tribal Juvenile Justice Code 

Chapter 1·18 Family in Need of Services .. ·Consent Decree 

This chapter sets forth provisions with regard to a consent decree; that is, a court order 
which suspends a FINS proceeding prior to adjudication and continues the family under terms 
and conditions negotiated with the juvenile counselor and agreed to by all parties. The FINS 
consent decree basically provides the court with the same opportunity as provided in "juvenile 
offender" cases for an informal" adjustment or diversion in appropriate cases even after the 
petition has been filed. 

Chapter 1·19 Family in Need of Services-Hearin2s and Disposition 

This chapter contains general provisions for the conduct of all FINS hearings, notice of 
all FINS hearings, adjudicatory hearings, predisposition studies, reports and examinations, 
disposition hearings, disposition alternatives, restrictio;:1s on disposition placements, modification, 
revocation, or extension of disposition orders and" termination of disposition orders. Basically, 
this section tracks the general hearing procedure for "juvenile offender" proceedings with the 
provision of different disposition alternatives in FINS cases. 

It should be noted that this chapter doe~ not set out time limits for each of the steps in a 
FINS proceeding because of concern that time limits might force the court to go through with 
formal proceedings rather than taking adequate time to explore possible informal reso!utions of 
the problem. However, a tribe should carefully examine this iss'.\e before adopting this code. 
Even if this code is adopted without FINS proceeding time limits, it mllY become necessary to 
amend the code at a later time to add time limits if families begin to suffer due to unnecessary 
delays. 

Chapter 1·20 Juvenile Records 

This chapter sets forth provisions with regard to juvenile court records, law enforcement 
records, and destruction of records. The primary objective of this chapter is to ensure 
confidentiality of all juvenile court and law enforcement records concerning juvenile offenders 
and FINS proceedings. The free access given to the child; the child's parent, guardian or 
custodian; and the child's counsel is necessary to insure that the child and his counsel can 
prepare an adequate defense, correct false information, and prepare alternative disposition 
recommendations. Access to these records is limited to those juvenile court and law 
enforcement p~rsonnel who are "directly involved in the handling of the case." 

Section 1-20C provides that both the juvenile court and the law enforcement records 
shall be destroyed at the child's eightelelfih birthday or at the termination of the disposition 
order. Retention of records can be harmful because the child may later suffer job 
discrimination, denial of educational c,pportunities, and denial of military service. Destroying 
the records will give the child the opportunity to start over without the shadow of his juvenile 
record trailing him. . 

Section 1-20C provides for the court to automatically destroy these records. The child 
does not have to request that the court destroy the records. Once the records have been 
destroyed, the juvenile court and law enforcement can respond to inquiries by stating that no 
records exist. It should be noted that section l-20C does not apply to "juvenile offender" cases 
which are transferred to adult criminal court according to chapter 1-3 of this code. 
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Tribal Juvenile Justice Code 

It is possible that a tribe may decide to modify section 1-20C to allow keeping "family 
in need of services" records when there are other minors still residing in the home as long as the 
records are never used against the juvenile who has turned eighteen (18) years of age. 

Chapter 1·21 Juvenile Appeals 

This chapter sets out the procedure for handling juvenile court appeals. 
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Salt River 

PIMA·MIARICOPA INDIAN COMMUNITY 
ROUTE " BOX 216 I SCOTTSDALE. ARIZONA 85256-£J722 I PHONE (602) ~1·72n 

MEMORANDUM 

TO: All Departments 
and Staff 

Mr. Frank Mertely 
Community Manager 

DATE: December 21, 1990 

SUBJECT: COUNCIL POLICY STATEMENT AND ORDINANCE 

The Community Council has recently approved an .ordinance titled 
"Bill of Rights for Childrsn Who Are Victims or Witnesses of 
Crime". The ordinance is attached for your guidance. 

Along with this ordinance, the Council approved a policy 
statement requiring that child care personnel and certain other 
personnel be fingerprinted prior to employment and a policy 
statement regarding the Children's Bill of Rights. These 
statements are also attached and will be published later in a 
policy statement format. Your employees should be made aware of 
this poli9Y guidance from the Council. 

lj 

xc: Ivan Makil 
Mer.na Lewis 
Administration File 

(D)m(uowm~ 
,L~ Intl 4 1991 l!!J 
I t SRP:,1!C 
LCfFiC£ OF THE PROSECUTOR 
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CHILDREN'S BILL OF RIGHTS 
PREAMBLE 

The Salt River Pima-Maricopa Indian Community Council is 
concerned with the general welfare of all of its members. That 
concern is particularly strong for children who cannot provide 
for or protect themselves. In this document the Salt River Pima­
Maricopa Indian Community reflects this special concern by 
recognizing that its children have certain legal rights that the 
Community will respect and defend. 

In enumerating these rights and thereby proclaiming the 
Communi ty 's special responsibility to its children, 'the Communi ty 
Council continues to recognize and affirm that~ , 

(1) The Family is the societal unit that first has primary 
care and protective responsibility for children; 

(2) The interests of the Community's children are best 
served wi thin the environment of the Community's 

(3) cultural values and heritage; 

(4) Every child has the right to a permanent home that 
affords affection, love and guidance through 
nurturing, caring family members; 

(5) All children have the right to be a useful member of 
their Community and their specific tribe and to be 
involved in its culture; 

(6) Every child has the right to be a unique person and to 
individual expression of choice; 

(7) Every child has the right to competent h~alth and 
medical care and the promotion of a healthy, wholesome 
lifestyle; 

(8) Every child has the right to a safe, protective 
environment which provides an adequate standard of 
living; 

(9) Every child has the right to be protected against all 
forms of neglect, cruelty, abuse and exploitation; 

(10) Every child has the right to an education with maximum 
opportunity for preparation for e~rning a livelihood, 
family life and citizenshipi and 

( 11) Every child has' the right to enj oy these rights in a 
spirit of peace, maintained by meaningful 
relationships with all those people who are important 
to him ol.~ her. 
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CHILD CARE PERSONNEL, FINGERPRINTING FOR SCREENING 
OF CRIMINAL HISTORY BY THE DEPARTMENT OF PUBLIC SAFETY 

A. Child care personnel shall be fingerprinted prior to 
employment in any Day Care Center including Child Protecti-,e 
Services, Social Services, Heal th and Mental Heal th Care, 
Education (whether or not directly invol ved in teaching), 
Foster Care, Residential Care, Recreational or 
Rehabilitative, Detention or Treatment Services. 

B. Employment Applications - All employment applications for 
individuals who are seeking work for any position listed in 
subsection A. shall contain the following questions: 

1. Whether the individual has ever been arrested for or 
charged with a, crime involving a child, and if so, the 
disposition of that arrest or charge; 

2. Whether the individual is a parent or guardian of a child 
adjudicated to be a dependent child as d~fined in Chapter 
11, Article II of the Salt River Indian Community Code of 
Ordinances; and 

3. Whether the individual has ever been denied a license to 
operate a facility for the care of children in· this state 
or another state of jurisdiction or had a license or 
certificate to operate such a facility revoked, and if 
so, the reason for suqh denial or revocation. 

C. The Department of Health and Human Services shall make 
documen't:ed, good faith effort's to contact previous employers 
of the applicants to obtain information or recommendations 
which may be relevant to an individual's fitness for work in 
any position involving contact with children. 

D. The employment application, background inquiries and 
fingerprint criminal history check shall be confidential. 

E. For the purpose of screening child care personnel, the Salt 
Ri ver Department of Public Safety shall provide background 
information based on a set of the applicant's fingerprints to 
be obtained by a law enforcement officer to the Department of 
Health and Human Services. 

The criminal history check shall be: 

1. Based on such fingerprints and other identifying 
information. 



2. Conducted through the identification division of the 
Federal Bureau of Investigation, as well as through all 
state criminal history reposi tories, and tribal 
jurisdictions that the employee or applicant lists as 
residences on their employment applications. 
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SALT RIVER PIMA-MARICOPA 
INDIAN COMMUNITY 
Route 1, Box 216 

Scottsdale, Arizona 85256 

ORDINANCE NO. SRO-136-91 

In order to establish a bill of rights for children who are 
victims or witnesses of crime: 

BE IT ENACTED BY: 

Section 1. The Salt River Pima-Maricopa Indian Community 
recognizes that it is important that child victims and child 
witnesses of crime cooperate with law enforcement and 
prosecutoria1 agencies and that their assistance contributes to 
Communi ty enforcement efforts and the general effectiveness of 
the criminal justice system of this Community. Therefore, it is 
the intent of the Community Council by means of this act, to 
ensure that all child victims and witnesses of crime are treated 
with sensitivity, courtesy and special care in order that their 
rights may be protected by law enforcement agencies, social 
agencies, protection afforded the adult victim, witness or 
criminal defendant. 

Section 2'. Unless ,the context clearly requires otherwise, 
the definitions in tnis section apply throughout this chapter. 

(1) "Crime" means an act punishable under the laws of this 
Community or equivalent federal Qr State law. 

(2) "Child" means any person under the age of eighteen 
years. 

(3) "Victim" means any person against whom a crime has 
been committed. 

( 4) "Witness" means a person who has been or is expected 
to be summoned to testify for the prosecution in a criminal 
action, or a person who is subject to call or likely to be called 
as a witness for the prosecution by reason of having relevant 
information, whether or not an action or proceeding has been 
commenced. 

(5) "Family member" means child, parent, legal guardian, 
or extended family member. 

(6) "Advocate" means any person, including a family member 
not accused of a crime, who provides support to a child victim or 
child witness during any legal proceeding. 

1 
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Section 3. There shall be every reasonable effort made by 
law enforcement agencies, prosecutors and judges to assure that 
child victims and witnesses are afforded the rights enumerated in 
this section. The enumeration of these rights shall be construed 
to create substantive rights and duties, and the application of 
an enumerated right in an individual case is not subject to the 
discretion of the law enforcement agency, prosecutor or judge. 
Chtld victims and witnesses have the following rights: 

" (1) To have explained in language easily understoQd by the 
child, all legal proceedings and/or police investigations in 
which the child may be involved; 

( 2 ) To be provided, whenever possible, a secure waiting 
area during court proceedings and to have an advocate or support 
person remain with the child prior to and during any court 
proceedings;"· " 

(3 )To prevent the disclosure of the names, addresses or 
photographs of the living child victim or witness by any law 
enforcement agency, prosecutor's office or state agency without 
the written permission of the child victim, child witness, 
parents or legal guardians to anyone except another law 
enforcement agency, prosecutor, defense couns~l or tribal or 
private agency that provides services to the child victim or 
witness; 

( 4 ) To allow an advocate to make recommendations to the 
prosecuting attorney about the ability of the child to cooperate 
wi th prosecution and the potential effect" of the proceedings on 
the child; 

(5) To allow an advocate to provide information to the 
court concerning the child's ability to understand the nature of 
the proceedings; 

(6) To be provided information or appropriate referrals to 
social service agencies to assist the ch:i,ld and/or the child' ~ 
family with the emotional impact of the crime, the subsequent 
investigation and judicial proceedings in which the child is 
involved: 

(7) To allow an advocate to be present in court while the 
child testifies in order to provide emotional support to the 
child; 

(8) To provide information to the court as to the need for 
the presence of other supportive p,ersons at the court proceeding 
while the child testifies in order to promote the child's 
feelings of security and safety; 

( 9) To allow law enforcement agencies the opportunity to 
enlist the assistance of other professional personnel such as 
child protection services, victim advocates or prosecutorial 
staff trained in the interviewing of child victims; 
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(10) To be provided with coordinated tribal services so as 
to decrease any duplication of services and to minimize the 
number of interviews with the child victim or witness; 

(11) To be provided with the use of closed circuit 
television or other such similar recording device for the 
purposes of interviewing or court testimony when appropriate, and 
to have an advocate remain with the child prior to and during any 
recording sessions. The use of closed circuit television or 
other such similar recording device is appropriate when the trial 
court, after hearing evidence, determines this procedure is 
necessary to protect the particular child witness' welfare; and 
specifically finds the child would be traumatized, not by the 
courtroom generally, but by the defendant's presence and finds 
that the emotional distress suffered by the child in the 
defendant's presence is more than de minimus. 

Section 4. The failure to provide notice to a child victim 
or witness under this chapter of the rights enumerated in Section 
3 of this act shall not result in civil liability so long as the 
failure to notify was ~n good faith and without gross negligence. 
The failure to make a reasonable effort to assure that child 
victims and witnesses are afforded the rights enumerated' in 
Section 3 of this act shall not result in civil liability so long 
as the failure to make a reasonable effort was in good faith and 
without gross negligence. 

C_E_R_T_I_F_~_C_A_T_I_O_N 

Pursuant to authority contained in Article VII, Section 1 (c) of 
the Constitution of the Salt River Pima-Maricopa Indian Community 
ratified by the Tribe, February 28, 1990, and approved by the 
Secretary of the Interior, March 19, 1990, the foregoing 
ordinance was adopted this 28th day of November, 1990 in a duly 
called meeting held by the Community Council in Salt River,. 
Arizona at which a quorum of 7 members were present by a vote of 
7 for; 0 opposed; 2 excused. 

ATTEST: 

- . ;! 
~?- ~. '. 

,/-~., 0 _____ .: .. "-.7."_ ,.,.,,;;: ... _ ... _ 
Lgp2ta Jim, Secre~ary 
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SALT RIVER PIMA-MARICOPA 
INDIAN COMMUNITY COUNCIL 

~~~ 
Ivan Makil,~sident 
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Salt River 

PIMA·MARICOPA INDIAN COMMUNITY 
ROUTE 1, BOX 2'6 I SCOTTSDALE, ARIZONA 85256-9722 I PHONE (602) 9-41-7277 

MEMORANDUM 

TO: All Departments 
and Staff 

Mr. Frank Mertely 
Community Manager 

DATE: December 21, 1990 

SUBJECT: COUNCIL POLICY STATEMENT AND ORDINANCE 

The Community Council has recently approved an .ordinance titled 
"Bill of Rights for Children Who Are Victims or Witnesses of 
Crime". The ordinance is attached for your guidance. 

Along with this ordinance, the Council approved a policy 
statement requiring that child care personnel and certain other 
personnel be fingerprinted prior to employment and a policy 
statement regarding the Children's Bill of Rights. These 
statements are also attached and will be published later in a 
policy statement format. Your employees should be made aware of 
-t'his policy guidance from the Council. 

lj 

xc: Ivan Makil 
Merna Lewis 
Administration File 

SHP:,1!C 
C~F:CF.. OF ThE PROSECUTOR 
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The 'Tribal Court 

RECORD 
Published' the National Indian Justice Center 

Volume 3 Number 2 Petaluma, California Spring/Summer 1990 

s Stripped Of Criminal Jurisdiction Over Non-Member Indians 

TRIBAL lEADERS STRUGGLE TO COPE 
WITH IMPACT OF DORO DECISION 
by Jerry Gardner 

The United States Supreme Court i Pueblo tribes toward a response to ; 
ruled on May 29 in the case of Duro: the Duro decision. He anticipates a I 
u. Reina that tribal courts have no ! request to Congress to enact legis- j 

. criminal jurisdiction over non- 'I lation to lay aside the decision. He i 
member Indians. Since the Duro stated, "We are ready to challenge i 
decision, numerous meetings be- I the Duroopinion and the harm it will J 

tween tribal leaders, tribal court per- I cause in Indian country." 
sonnel, law enforcement personnel, : 
tribal attorneys, BIA offidals,lndian: Justice William Brennan ..p,?ints 
organizations and Clthers reflect ef~ J out in his dissent that the legal" 
forts to cope with the devastating , 
impact of the· jurisdictional void 
created by the decision. (For re- . 
laled articles, see Page 2 and court . 
syllabus in Recent Cases o{/nlerest, . 
tnis issue.) 

The response by Wendell Chino, 
outspoken president of the Mescal- ' 
ero Apache Tribe, was typical of . 
tribal leader reaction to the Duro ' 
decision. Chino told the Record, 
"I'm incensed. The Duro decision : 
ignores the constitutional recogni- : 
tion of Indians. In my opinion, the : 

of the General Crimes Act. federal 
courts have no jurisdiction over non­
member' Indian crimes which are 
not one of the J 6 offenses covered 
by the Major Crimes Act. It has long 
been accepted that non-Public Law 
280 states do not have the power to 
exercise criminal jurisdiction over 
crimes involving Indians on the 
reservation. Now, tribal courts have 

been stripped of 
criminal jurisdiction 
over non-member 
Indians. Conse­
quently, under the 
Duro decision, the 
tribe, the federal 
government, and, 
the state each lack 
jurisdiction to 
prosecute non­
member Indians for 
most crimes. 

The conse-
Supreme Court disregarded not only i 
the Constitution but vital historical J 

facts concerning Indian tribes and 
their members. It has no constitu­
tional authority to deracialize any 
group of people; this opinion con­
tinues to subject Indian tribes and 

Wendell Chino condemns Duro decision 

quences of this ju­
risdictional void are 
profound because 
many reservations 
have sizable popu­
lations of non-
member Indians. 
The broad scope of their members to the tyranny of the 

majority." Indian tribes stand for 
sovereignty and want to protect it. 
Chino said, adding, ·Obviously the 
Supreme Court decision runs 
counter to the Indian Civil Rights 
Act which recognizes Indian tribes 
and their members without limiting 
their 'lndianness' only to their re­
spective reservations." Chino is 
currently working with members of 
the Navajo. Jicarilla. and Laguna 

jurisdictional void created by the the problem will become more dear 
Duro decision, in which no sover- when efforts to collect statistics on 
eign has the power to prosecute an-.. the number of non-member Indians 
entire class of criminals, is a "far living on reservations and the 
cry· from the "practical" jurisdic- number of non-member Indian 
tional void created by the Oliphant . criminal cases handled by tribal 
decision in which non-Indians were courts pre-Duro are completed. 
not likely to be prosecuted by fed- (Note that statistics concerning 
eral or state authorities for most 
misdemeanor offenses. Because of 
the Indian-against-Indian provisions 
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Opinion 

TRIBAL SOVEREIGNTY AT RISK 
by James lion 

On May 29, the United States Suo , tribes are Ma good deal more than consent to be tried for a crime the 
preme Court made a ruling the i 'private voluntary organizations,' .. I Salt River Tribal Court had no j~ris. 
American tribal court community ! and despite a review of decisions I diction over him. 
feared: Tribal courts have no crimi· I upholding civil jurisdiction and gOY· : 
nal jurisdiction over non· member I ernmental authority over non· I The Court recognized there is now 
Indians who commit crimes on res- ! members. the court implied that an I a jurisdictional void where crimes 
ervations other than their own. ! Indian government is actually noth- , go unpunished. It said that Since 

ing more than a private club. with: there are often more non-Indians 
Albert Duro allegedly murdered a ! powers over members only. II than non-member Indians who live 

member of Arizona's Gila River tribe I on reservations. that is too bad. The 
in a June 1984 shooting on the Salt Many Indian organizations and ' alternative remedies offered were 
River Reservation. Duro is a mem- I support groups argued the history I Major Crimes Act prosecutions 
ber of the Martinez Band of Cahuilla I of Indian policy. so the Court ad- : (which are not often brought), ex. 
Mission Indians of southern Califor- i dressed it. Despite the fact that : elusion, submission to state juris­
nia. The U.S. Attorney charged j most Americ~4!.{In statutes treat,' diction under Public Law 280, recip­
Duro with murder in the federal Indiansas9I.J~ - , iatedclass" rocal agreements with neighboring 
district court for Arizona. Charges or gen!tt~9.~~""· ":' deral In- tribes, or going to Congress. 
were later dismissed on.tP, ' ~" _ . 'W)P.;~t\i ur~ ~ ~,.,-.t efl.~, . -.. ,.,. If' 
of the U.S. Attorr\e~,. -" .... ~~.£.., .. ;, ~poW.ert;q.... Mlndlan"" .; ,6;:. , ' ex~mp eo IndIan 

-'-{-,~:'!~~'i.' ~~"'n~': bal pow,\.!\ .". . . ,,'I madeoyfederalcourts. 
O~ficials of the ~It Rfver.pima. I Arne "', ,\fibal C? ,': . e !?espi t· fact that ~rti~le I. ~-

Mancopa Reservation, frUstrated by I passag '.J?Y tR~ IDW, :R~' rganlza- tlon 0 e ConstItutIOn gIves 
the failure of federal o(ficials t&;pun. tion Act o'.~~:tfie oU"1'1 said that Con ress t authority to set Indian 
ish murder. Chargrltd uro witti-1Jle- they have ~ei'S· of internal J:>O cy, and en only to Mregulate 
gal!y firing a wea . on the rei-I ~elf-government only. That ruling C merce... ith the Indian t~ibes. ~ 
vatlon. When the. Ibal court -! Ignores decades of federal court " Supreme' ourt has agam de· 
fused to dismiss thi charge for la 1 decisions which uphold the inherent ded to strip t . s of fundamental 
of jurisdiction. D\1O took his case.t 'authority of tribal courts ovelf mat- I wers by swe ing jurisdictional 
the federal courts. finally arguin ters wi!hin general tribal jurisdiction • mplication. som ing which is not 
before the Su~me Court in No- ,and the holding that their powers within judicial au '_ rity. 
vember 1989.,.Y ot come from a federal ~;tatu ; , 

t! 1 ' ch as the Indian Reorganizati '" Where do we go m here? The 
The Supreme Court's decision by I et. Duro opinion contai : ,implications 

Justice ~ennedy joined by I ~ ,which supporters of It~lan govern-
Rehnquist. White, Blackmun. Ste- the 0rinion then reached,:] e I mental powers must stiiOy for future 
~ens. O'~onnor and ~alia. exam- ma1{~r 0, ,Duro's status as a ~lted planning. There were se:.'i~ral iss~e.s 
tnes four areas of IndIan law: the ! Stat~ .Cltlzen. In 1924. A~ncan I the Court posed but carefWly saId It 
inherent sovereignty oflndian tribes. ! India~,became citizens by aI) act of' would not decide. and th~e were 
the history of American Indian pol- 1 Congress. so - says the Court - others which appear to ~ judge. 
icy. the rights of Indians 85 cItizens, -Congtessdid not intend that ' _. - "ttI~de'sUgg~ fotfUtUte action. 
and th.e lmplicatJons 01 a jurisdk:. can citizens would fall wJthJn tribal '" '. .' -'l'~~ i:" :' . 
tiona I VoId Where oimlnalS will 90 _ ~urisdiction. The re ~ .: , _ !' , • 

free. """ .. ,' ',:~::-~J. ·~~sectionoftheopinion . ,::. " ,~:, " • - ';:i'~ ::. ~, 
. ..~.. .' .. ': ::', ~'ent attacks upon tribal cou ~ ~n.~~' , '" ../lP!1 0 from 

Looktng to recent prec::edentst the. :the u.s. Civil Rights Commission. :. if'::+', 'e' 0 
Court ruled that Ind1an tribes have-'. The Court hinted that tribal courts ' 
been ~tril?ped of th.e ba~ic a~tribute ~ are unfair and unjust. and the opin. : Op,niOn ~on~i~ 
ofterntonal sovere!gnty, the power I ion mentioned the 1957 decision in ! several Impllcatlons 
to.en.forcelawsagal~st~llwho~ome i Reid v. Cove~t, which ~~Id civilians! which supporters of 
wlthm th~. soverelQn s !ernt~ry. : cannot be tned by mIlitary courts· • 
whether CItizens or ~I!ens. R,elytng. because they lack constitutional' Indlan governmental 
upon two 1978 deCISIons. Oliphant' protections as a matter of right. power must study for 
af!d .Whf!ei~r, .th~ Cou~ hel~ ~at ~ Another reason for denying tribes F: I. 
~nmtnal.JuflsdlctlOn of trIbeS IS hm: ; criminal powers over non-member. I uture p annlng. 
Ite~ to tnbal membe:s only. Duro, It : Indians was that they are citizens , ,;;;;;;========;;;;;;;;;;;;=_ 
saId. <;annot be a tnb~1 mef!1ber of ; without rights t.o vote. hold public 
Salt RIver. hold Salt Rlv~r tn?al of- i office. or sit on a tribal jury and that 
flce. or serve on a Salt Rlv~r Jury - I U.S. citizens owe their allegiance to 
so he should not be subjected to the United States while tribal pow· 
criminal j.urisdiction,ofthe Salt River ers flow only fro~ the consent of 
ReservatIon. Despite the fact that their members. Since Duro had not 
the court recognized that Indian given his specific, and not implied, 
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The Court stressed voting. hold­
ing public office. and jury duty as 
rights non-members do not have, 
and Wcitizenship' was a major theme 
of the opinion. The Court cut away 
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many long-protected tribal powers law enforcement and judicial pow- tection, and various other legal 
in the opinion. but hinted that Con- ' ers, and expansion of the concept grounds. 
gress couid, to limited extent, give into other areas of federal lawen-
tribes jurisdictional powers as a forcement (e.g., taking over roles of The BIA has proposed the ap­
matter of delegated authority rather the F.B.I. and the U.S. Attorneys in pointment of special CFR magis­
than retained and inherent sover- I the prosecution of crimes in federal I trates on Indian reservations cur-
eignty. It hinted at the power of I courts) i rently exercising criminal jurisdic-
tribes to set policy to be enforced in tion over non-member Indians; that 
federal law, such as the power to 'I • Fully and finally controlling the is, federally delegated courts oper-
prohibit alco~ol, w.hich was up~eld ge~~aphy of reservations by ac- aUngundercriminalcodespublished 
In the Mazune deCision. There IS a ! qUlsltlon of non-member lands, by in the Code of Federal Regulations. 
possibility of "formal acquiescence " purchase or by eminent domain Tribal leaders, however, have raised 
to tribal jurisdiction,· or consent, I' • • • numerous objections to the estab-
particularly in exchange for an i • USIng <:oop~ratlve .creatl.vlty for lishment of CFR courts, including 
agreement not to use the tribal I fe.deral leglsl~tlon. which Will help the erosion of tribal sovereignty, the 
exclusion authority. Reciprocal, tribeS and their n~l~hbors: organizo cost of providing legal representa-
governmental agreements with ling and not agonlzmg tion for defendants, due process 
neighboring jurisdictions were par-, \11 h d f and equal protection problems, etc. 
ticularly mentioned. Finally, the I vv,e. a~e now entere an ~ra 0 . 
court mentioned the use ofthe tribal ' ass .. mlla~lon and the destruction of I ~u~tlce Kenn~y suggested in his 
exclusion power, adoption of non- Indla~ tribes by the f~~eral cou~ts. OPlnIO~ t!'ta~ t~lbeS could gi~e the 
members, and a fuller extension of Duro IS a setback, but It .Is one which . states JUrisdiction under Public Law 
civil jurisdiction. The options of- should turn our attention. and ~n- I 280 or enter into reciprocal agree­
fered of federal law enforcement I er~y to Congress for effective legiS- !'fl~n~ ow:ith other tri~s giving each 
under the Major Crimes Act and i latlve chang~. . One .su~h . c~ange JUrisdiction ov~r the other's mem­
submission to state jurisdiction un- should be to limit t~e JUriSdiction of bers. Most tnbal leaders find the 
der Public Law 280 detract from the the Supreme Court In both the power P.L 280 recommendation offensive 
federal recognition of self-determi- t~ decide Ind.ian cases ~n~ tinker an~ im~ractica!. (For instance, 
nation of tribal governments. With substantive la:-". Is It time for Anzona s constitution specifically 

And it warns that the Major Crimes 
Act could be interpreted to fore­
dose tribes from entering areas of 
federal concern expressed in law. 

The strategy now must be to get 
Indian governmental powers ~ues­
tions out of the courts and into Con­
gress, where it must exercise its 
constitutional primacy in support of 
tribal government. We should con­
sider: 

• A comprehensive Tribal Court 
Improvement Act 

• Non-member "formal acquies­
cence to tribal jurisdiction- in both 
criminal and civil matters by Indian 
immigration and citizenship laws, 
residence permits, or formal con­
sent documents 

• Reciprocal agreements and 
compacts among tribes and with 
state entities 

• Expanded civil jurisdiction in 
areas previously covered by crimi­
nal law 

• Use of traditional adoption law 

• Expanded uses of Indian com­
mon (customary) law similartothat 
used in the Navajo tribal courts 

• Use of Indian Self-Determina­
tion Act provisions to contract BIA 

John ~ollier's Indian Court, pro- prohibits state jurisdiction over In­
posed In 1934? dian country crimes.) Reciprocal 

agreements appear to be impracti-
(James Zion is an attorney with cal due to the difficulty of reaching 

15 years of Indian law practice in agreements between at least 150 
the U.S. and Canada. He has con- different tribes. There is also the 
tributed scholarly articles on Indian question of whether a tribe can 
common law, Inaian affairs policy, 'consent to jurisdiction on behalf of 
and the human rights of Indians its members. 
under national and international 
human rights law. He currently 
practices law in Arizona) 

LEADERS 
(continued from page 1) 

reservation populations and tribal 
court case/cads should be forwarded 
to the BIA Judicial Branch as soon 
as possible.) 

Many tribal leaders have sug­
gested utilizing exclusion and con­
sent to jurisdiction with the threat of 
exclusion. Exclusion, however, is 
difficult to implement and a harsh 
penalty for someone who has fam­
ily, property, and/or equipment on a 
reservation. Additionally, it is ques­
tionable whether a person can con­
sent to jurisdiction when the court 
apparently lacks subject matter 
jurisdiction. 

Other suggested methods include 

I 
the us~ of alternative methods of 
dispute resolution, changing crimi-

Although most observers contend nal offenses to civil actions, and use 
· that CongressionalleQislation ~s t.he I of traditiona! adoption laws. Each 
f only permanent solution to thiS jU- ; of these methods has its own Iimita­
· risdictional void, a number of differ- ~ tions, drawbacks, and risks. De­
; ent temporary or stopgap methods_.: spite the problems posed by these 

have been suggested. Each of these 'j various temporary methods to cope 
, methods has serious limitations, : with the Duro decision, tribes must 
! drawb~c~~, and risks in~ludin~ la.ck I quickly choos~ one or more of these 
• ?f feasl~lhty and p?tentlally dim,"- , methods or risk facing what has 

Ished tribal sovereIgnty. Moreover, been termed a ~Iooming state of 
most of these temporary methods anarchy." 
are politically subject to court chal­
lenges on due process, equal pro-
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RECENT CASES OF INTEREST 
The following summaries of recent federal,. state or tribal court opinions are of special interest to 

tribal courts, Please refer to the Indian Law Reporter for the complete opinions, 

- - - - - - - -.-.-.-e -.-.-.-________ e _________ _ - --- . 

ONITED STATES 
SOPREME COORT 

i that the applicable federal criminal I could only come from a delegation 
, statutes supported the view that the ; by Congress. The distinction be­
t tribes retain jurisdiction over minor ! tween members and nonmembers 

Tribal Courts: Criminal j crimes committed by Indians against I and its relation to self-governance 
Jurisdiction over NOn-Jndian.s

l 
" other Indians without regard to tribal I is recognized in other areas of In-

Duro v. Reina, et aI., No. 88. membership',ltalso~ejecte~Duro's dian law, See, e.g" Moe v, Salish fj 
6546, 17 Indian l. Rep. 1025 I equal protection claim, findl~g that Kootenai Tribes, 425 U,S. 463; 
(U.S. Sup. Ct., May 29, 1990) I his signi,fican~ contacts WI~ ~e Montana v. United Slates, 450 U.S. 

prosecuting tnbe, such as reskhng 544. Although broader retained 
The {ollowing is the syllabus {or with a tribe member on the reserva- tribal powers have been recognized 

the Duro decision: I tion and working for the tribe's in the exercise of civil jurisdiction, 
While living. on one Indian tribe's I construction company - justified such jurisdiction typically involves 

, the exercise of the tribe's jurisdic- situations arising from property 
reservation, petitioner Duro, an en- I I h' 'h' th t' 

I tion. Finally, it found that the fai ure owners Ip Wit In e reserva Ion or 
rolled member of another tribe, al· I I h' 'h h . to recognize tribal jurisdiction over consensua re ations IpS Wit t e 
legedJy shot and killed an I~di~n ! Duro would create a jurisdictional tribe or its members, and criminal 
youth within the reservation S II void, since the relevant federal crimi· jurisdiction involves a more direct 
boundaries. He was charged with I I'b . 
the illegal firing of a weapon on the ' nal statute would not apply to this I intrusion on pers,ona I ertles. 
reservation under the tribal criminal : charge, and since the state had made I Since, as a nonm~rnber, Duro can· 

i, no attempt, and might lack the not vote in tribal elections, hold 
code, which is confined to misde- I b I ffi ' 'bal' h' : authority, to prosecute him. . tri a 0 Ice, or Sit on a trl Jury, IS 
meanors. After the tribal court : relationship with the tribe is the same 
denied his petition, to dismiss the i Held: An Indian tribe may not as the non-Indians in Oliphant 
prosecution for lack of jurisdiction, ; assert criminal jurisdiction over a 
he filed a habeas corpus petition in : nonmember Indian. (b) A review of the history of the 
the federal district court. The court I modern tribal courts and th.e opin· 
granted the writ, holding that asser-, (a) The rationale of Oliphant. ions of the Solicitor of the Depart­
tion of jurisdiction by the tribe over ; Wheeler and subsequent cases ment of the Interior on the tribal 
a non-member Indian would consti- . com'pels the conclusion that Indian I codes at the time of their enactment 
tute discrimination based on race in . tribes lack jurisdiction over non- II also indicates that tribal courts 
violation of the equal protection ; members. Tribes lack the power to embody only the powers of m.r:nru 
guarantees of the Indian Civil Rights l enforce laws against all who come I self· governance. The fact that the 
Act, since, under Oliphant v. : within their borders, Oliphant. su- I federal government treats Indians 
Suquamish Indian Tribe, 435 U.S. : pra. They are limited sovereigns, as a single large class with respect 
191, non -Indians are exempt from ! necessarily subject to the overrid· I to federal programs is not disposi­
tribal courts' criminal jurisdiction, : ing authority of the United States, ! tive of a question of tribal power to 
The Court of Appeals reversed. It : yet retaining the sovereignty needed II treat them by the same broad c1as· 
held 'that the distinction drawn be· . to control their own internal rela- ,sification. 
tween a tribe' 5 members and non- ! tions and preserve their own unique. , . 
members throughout Unitea States customs and social order, Wheeler. (c) This case must be decided In 
v. Wheeler, 435 U.S, 313 - which, ,supra, Their power to prescribe an~: light o~ .the fact that all.lndians are 
in upholding tribal criminaljurisdic· • enforce rules of conduct for their: now citizens of the Umted States. 
tion over tribe members, stated that 'I' own members falls outside that ~art 1 While,Congre.ss has special po:-vers 
tribes do not possess criminal juris· I of their sovereignty that they 1m- ! to legislate WIth respect to Indians, 
diction over "nonmembers· - was I plicitly lost by virtue of their de· I Indians like all citizens are entitled 
"indiscriminate" and should be given pendent status, but the power to to p~otection fro,m unwarran~ed in­
little \veight. Finding the historical prosecute an outsider would be truslons on their personal liberty. 
record "equivocal," the court held inconsistent with this status and -+ 
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This court's cases suggest constitu- prohibit sacramental peyote use and Criminal Law and Procedure 
tiona I limits even on the ability of thus to deny unemployment bene- Child Abuse 
Congress to subject citizens to crimi- fits to persons discharged for such 
nat proceedings before a tribunal, use. Employment Division, De. Hearsay statements made by 
such as a tribal court, that does not partment of Human Resources of suspected child victim of sex abuse 
provide constitutional protections Oregon, et aI., v. Smith, et al., No. to her treating pediatrician, and 
as a matter of right. In contrast, . 88· 1213, 17 Indian L. Rep. 1008 ' offered for admission under resid· 
retained jurisdiction over members . ((J.S. Sup. Ct., Apr. 17, 1990). " ual exception to hearsay rule did 
is accepted by the court's prece. not, when evaluated in light of total· 
dents and justified by the voluntary Criminal Law and Procedure : ity ~f circumstances surrounding 
character of tribal membership and . Child Abuse ; making of statements, have "par· 
the concomitant right of partidpa· . I ticularized guaranteesoftrustworthi· 
tion in a tribal government. Duro's i .Face.to-face co~frontatJon t~at I ness· that Sixth Amendment's 
enrollment in one tribe says little ' Sixth Amendment s C~nfro~tatl?n , Confrontation Clause requires for 
about his consent to the exercise of . Clause contemplat.es wl~1 ordinarily ! admission of out-of-court state· 
authority over him by another tribe. ' o~c~r between tna! wltn.ess and : ments under hearsay exceptions that 
Tribes are not mere fungible groups ' c~lmlnal defendan~ will be dispensed : are not firmly rooted; existence of 
of homogenous persons among wlt.h w~en preventing such c~nfron- i other evidence corroborating profer· 
whom any Indian would feel at home, : tatlon IS ".ecess.ary to furth.er I,~por. I red hearsay does not bearon whether 
but differ in important aspects of ; ta.nt pu~hc po~lcy and. reliability, of ! hearsay is sufficiently trustworthy 
language, culture and tradition. The ! wltness.s test!~ony IS. otherWise i to be admitted. Jdahov. Wright, No .. 
rationale of adopting a "contacts" ; ~ssur:d.' state s Interest I~ protect· ,89·260 ((J.S. Sup. Ct., June 27, 
test to determine which nonmem- ! 109 victims of alle~ed child ab~se 11990). 
ber Indians' must be subject to tribal I ~rom trauma result~ng fro~ testify. I 
jurisdiction would apply to non. ' 109 face-~o.face ~Ith th~lr alleged 
Indian residents as well and is little ' abus.ers I~ suffi~len~ly I~port~nt e = e = · =. =: e = 
more than a variation of the argu. : p~bllc policy to Justify dl~pensmg 
menlo already rejected for non-Indi. :-vlthface-to.f~ceconfrontation;fjnd- I (JNITED STATES 
ans, that any person entering the . ~ng of necessity that. must be m~de , 
reservation is deemed to have given . In such ~ase must Indu~e ~ndJng i COURTS OF APPEALS 
implied consent to tribal criminal : that dental of derenda~t s. nght to t 
jurisdiction face-to· face confrontation IS neces· i 

. sary to protect child witness's wei· : Public Law 280 
(d) This decision does not imply; fare, th~t child wi~e~s ~ould be ! State Jurisdiction 

endorsement of a jurisdictional void traumatized by testifying 10 defen· I 
over minor crime by nonmembers. ! da~t's presence, and taht trauma I . Re.versing and remanding to the 
Congress is the proper body to . child witness would suffer would be I district court to enter judgment in 
address the problem if, in fact, the . more than de minimis; Maryland , fa.vor. of plaintiff tribes, the Eighth 
present jurisdictional scheme proves ! procedure that permits child wit- i ~lrcUit holds that: (1) 1961 legisla­
insufficient- to meet the practical I ness to te~tify live under. oath out of I tlon of ~e state .of South Da~o~a ~id 
needs of reservation law enforce. defendant s presence via one-way : not vahdly prOVide for state JUrlsdlc, 
menlo video upon finding by trial court that I tion over highways traversing In-

851 F. 2d 1 136, reversed 

KENNEDY,J., delivered theopin· 
ion of the Court, in which Rehnquist, 
C.J., and White, Blackmun, Ste­
vens, O'Connor, and Scalia, JJ., 
joined. Brennan, J .• filed a dissent· 
ing opinion, which Marshall, J., 
joined. 

child witness will, of forced to testify . dian reservation within the terms of 
i in defendant's presence, suffer seri- ! Public Law 280; (2) the self·govem­
. ous emotional distress preventing I mental interest of the plaintiff tribes 
: child witness from reasonably I had become vested at the time of 

communicating, and that ensures i the passage by the United States 
: that child witness will be subject to I Congress of the 1968 amendment 
i cross-examination by defense coun- : to Public Law 280 requiring tribal 

sel and that judge. jury. and de. . consent to an assumption of juris· 
fednant will be able to observe child diction by a state over certain ac· 
witness during testimony, satisfies : tivities on Indian lands, and accord· 
ConfrontationClause;Confrontation ' ingly, it was improper for the Suo 

Customs, Traditions and Culture: Clause does not requre that child''''' preme Court of South Dakota to 
Religion ; witness first attempt to testify in ! apply the (J.S. Supreme Court's 

Reversing the Oregon Supreme I defendant's presence or that trial I holding in Washington V. Confeder­
Court's 1988 decision in this matter court explore less restrictive meas- aled Bands £, Tribes of the Yakima 
(763 P.2d 146), the United States ures before resorting to one· way . Indian Nation, 439 U.S. 463 (1979) 
Supreme Court holds that the free video scheme. Maryland V. Craig, 
exercise clause permits the state to No. 89-478 (U.S. Supt. Ct .. June 

27. 1990). 

I~-------------------------------
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M E M a - - --

TO: TRIBAL COURT JUDGES. TRIBAL LEADERS 

FROM: Jud ge E 1 br; d ge C ooch; se. Pres; den ~ /..".~.., ~~ /u""""....", 

DATE: October 30, 1990 

RE: Congress passes statute to overturn Duro decision 
for a year and statute will expire 9730791 

The l01st Congress passed a bill which will temporarily overturn 
the Supreme Court decision in Duro Y. Reina No. 88~6546 (5/29/90) 
until September 30, 1991. The~l was an amendment that was 
inserted by Senator Inouye in the Defense appropriations bill. 
The language is amended by adding to the Act entitled ItAn Act to 
prescribe penalties for ceriain acts of violence or intimidation 
and for other purposes", (I) Section 201 (2) the following: 
-means the inherent power of Indian tribes, hereby recognized and 
affirmed, to exercise criminal jurisdiction over all Indians·. 

Also. further- defin9d.Indhn to mean any person who is an Indian 
for purposes for federal jurisdiction. 

The overall impact of this legislation is overturning the Duro 
decision for a one year period. Further legislation must ~ 
enacted next year before September 30, 1991 to ma~e tnrs-issue 

- of jurisdiction over non-meaber Indians permanent. 

We need to gather and submit information to assist the Congress it 
rectifying this issue prior to this next year and support permane1t 
legislation to' overturn Duro. 

Enclosed are copies of: Senate Amendment, Conference Report dat~ 
October 24, 1990, and StateDent of Managers Conference Report on 
S. 3189. 
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Amelldment No. 311: Deletes Hou~ language lind adds Senate 
languiige which increues authority to collect from third party 
paycr~ of reasonable health care service C<leta. . . 

Amendment No. 312: Restores House language whlchrequlres 
the Department of Defense to absorb pay raiaes within levels ap­
propriated in this Act. Identical Senate language was included in 
amendment no. 244. 

Amendment No. 313: Deletes Senate lan~age which reduced 
pcrmaJlt:lit change of !itation costa of military pononnel by 
$200,UUO,lIOO. 

~ 
Amendment No. 314: Inserts and amenda Senate langu~e con­

cerning incentive payments authorized by aection 304 of the Indian 
Financing Act of 1974. . 

Scctions 8077(b) and (c) are included in the bill to address an 
emergency situation in Indian country that ia the result of a recent 
holding of the Supreme Court in a case known aa Duro v. Reina. 
No. tlH-ti546 (May 29. 1990). Reversing two hundred yeara of the ex­
e"cise by tribes of criminal misdemeanor juriadiclion over all Indi­
an:; rc:;lding on their reservations, the Court held that tribes had 
lost their inherent power to exercise criminal misdemeanor juri!;­
diction over Indians who commit criminal miademeanon on tribal 
lunds but are not members of the tribe upon whoso reservation the 
misdemeanors were committed. In at least twenty states with sub­
IItantiui Indian populations, the Court's decision haa created a ju­
risdlcl10nal void in which neither a tribe. a stale. or the Federal 
govl!rnment is exercising jurisdiction over crimea committed by 
non·tribal member Indians in Indian country. 

Uniel>s authority to exercise jurisdiction in Indian country ia del­
el{atcd to the states by the Federal government and assumed by 
the ::.tales. all has been done in eleven slates punuant to the prOVl­
Ilion::. of Public Law 83-280, states do nol have jurisdiction over 
crime::; committed by or against Indiana in Indian country. The 
Federal government exercises jurisdiction only ov~r mejor crimea 
comnutted in Indian country when either the victim or the perpe­
trator of a crime ia an Indian. Traditionally, tribes have exerciaed 
Criminal misdemeanor juriadiction over all Indiana on their r~r' 
v!1tion~. 

With the Court's ruling in Du.ro v. Reina. thia traditional pattern 
of JlIri:;<iictlon has been altered, and unless the Congress acta to fill 
this jurisdictional void, those who identify themselves aa Indian 
und are recognized under Federal law (18 U.S.C. 1153) as Indian, 
muy clime onto an Indian reservation. commit a criminal misde­
meauor, and know that there is no governmental entity that has 
the jurisdiction to pr06eCute them for their criminal .;:leta. Such is 
the situation acr068 Indian country since the Court'. ruling in May. 

In un effort to a88ure that until Congreu is able to enact compre­
hensive lebrislation addressing the condition. which have arisen in 
the aftermath of the Court's decision, law and order can be re­
IIlored and preserved in Indian country. MetioM 807'l(b) and (c) rec­
o~ni:£e and affirm the inherent power of tribe. to exercise criminal 
milldemeanor juriadlction over aU Indianll on their rM~ve raer­
varions. Such recognition is consiatent with the plenary power over 
Indian affairs that is vested in the Congreu under ArtIcle I, section 
:1, dllll:-t' K of the United States Constitution, and with two hundred 

- - - - - - - - - _ ... , 

l:i:i 

year,,; of Federal haw enacted by llu: C{Jllgrc:>:; wilich rt.-cV~IJIl.t::. the 
jurisdiction of tribal govcrnmt;n~ ov~r Indians in llll.han ~vunlry. 

This recognition iJ:I l:IupportOO by F'-"dcral policy and pnal:tlct; 
which in many inl:ltances, established Indian rc:.ervatwn:; on which 
several tribes were to he .;ctUed under lht! 1ovt;rnancc of " :'11lt>le 
tribal government. Throu~hout the hi:;tory VI this country, the Con· 
gress has never questioned the power of trtbal cOur~ to eXefCI:.t: 
misdemeanor jurit>diclion o .. er non-tnbal member Indli1n:; III lbt: 
same manner that such court!i exerci::.t: 1I11:.dcllleanur Juri:.dlt:tlor. 
over tribal members. In:;tcad the C.IIIHrc:.ti ha:; r~o~lIIlcd thut 
tribal governments Bfford a broad array uf rt~h~ iind l'flvllcbc:I to 
. non-tribal members. Nun-tribal memlx:r IndulO:t own prol>Crty on 
Indian reservations, their children illLclld tribal lOchooh.. tl.elf fuml­
lies receive helilth care from tribill hO:;I'IUaI::s and cliniC:; F~crully. 
admini.:;tered programs and l;ervicl:s arc provirlcd to lndlun p.:ople 
because of their statU5 8l; indians, without re~ard to whcLher their 
tribal membership is the same a:> their re:H:TVi1licJl1 rcsidencc The 
ilO8ue of who is an Indian for purpo~ of Feder,,1 l<lw is wt:ll.~tllt.-d 
as a function of two hundred yean; of Conslitutional i1l1d c~ luw 
and Federal statutes. 

Section 8077(d) wu added in confert:n~e to Il\<lke deur lhul ltae 
effects of sections 8077(b) und (c) a:> th"se ~liunt; "fft-oCt the Crimi' 

nal misdemeanor jurisdiction of tribal COUrlo Over non-memkr In­
dians shall have no effect ufter &plelJloor :iO. l~~l, bi.l!>ed upon lhe 
intent of the relevant committees of Lhe CongrcliA to work With the 
Indian nations, the Departments of Interior und Justice. find thc 
states, to develop more comprehen::.ive legildation wahin the 
coming year to clarify the intent of the Congreaa; on the lloauc of 
tribal power to exercise criminal misdemt:anor Jurisdiction OVer In. 
~. 

.,...,..-- ~mendment No. 315: Deleleli center heading. 
Amendment No. 316: Amend~ section number. 
Amendment No. 317: Restores House hangulige whu:h .HOW8 

funds for the: care of animal~ covered under a Department of De­
fense contract with Louisiana Statc Univcrsity Medical Ct.nter. 

The confereeti agree that paymen~ allowed unde,. this proviMion 
may be used to feed thu:;e animula; covered by tht: conlnacl .od 
therefore owned by the Department of [lef..-:n:H: at the Wile of en­
actment of this Act. Funds shilll not he used to purchase Or feed 
additional animals. 

Amendment No. 31l:!: Deletes ceoler IlCildlng. 
Amendment No. 319: Amendli seclion number. 
Amenoment No. 320: Delele:; House languagc which prohibi~ 

the procurement of air circuit breakers OUl4iide the United Statetl 
since similar language has been incl~!ded in tho; National f.>c(enljt: 
Authorization Act, 1991. The conferees ex~t that any waiver.; 
submitted in accordance with that Act shall also be provid~ the 
Committee on Appropriations. 

Amendment No. 321: Restorcli Hoube language which chlln,,_ 
the management of "M" lind Surplult I"und liCCount.t 

Amendment No. 322: Reliitored HoU!~e language which requirelJ 
the Secretary of Defenfle to submit a complete review of In .. t.allll­
tions selected for base clo::.urc or reali~lImt:nt 



-----------------------------------------------------------------------

INDIAN CIVIL RIGHTS ACT OF 1968 -- 2S USC §1301 - §1303 

§ 130 1. Definitions For purposes of this subchapter, the term: 

1. "Indian tribe" means any tribe, band, or other group of Indians subject to the jurisdiction of 
the United States and recognized as possessing powers of self-government. 

" 
4; •• 

3. 

4. 

"powers of self -government" means and includes all governmental powers possessed by an 
Indian tribe, executive, legislative, and judicial, and all offices, bodies. and tribunals by and 
through which they are executed, including courts of Indian offenses; and means the inherent 
power oiIndjan tribes, hereby recognized and affirmed, to exercise criminal jurisdiction over 
all Indians; 

"Indian court" means any Indian tribal court or court of Indian offense, and; 

"'Indian" means any person who would be subject to the jurisdiction of the United States as 
a1\ Indian under section 1153, title 18, United States Code, if that person were to commit an 
offense listed in that section in Indian country to which that section applies." 

§..1302. Constitutional Rights No Indian tribe in exercising powers of self-government shall: 

1. 

2. 

3. 

4. 

make or enforce any law prohibiting the free exercise of religion, or abridging the freedom 
of speech, or of the press, or the right of the people peaceably to assemble and to petition for 
a redress of grievances; 

violate the right of the people to be secure in their persons, houses, papers, and effects against 
unreasonable search and seizures, nor issue warrants, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched and the person or 
thing to be seized; 

subject any person for the same offense to be twice put in jeopardy; 

compel any person in any criminal case to be a witness against himself; 

5. take any property for a public use without just compensation; 

6. 

7. 

8. 

deny to any person in a criminal proceeding the right to a speedy and public trial, to be 
informed of the nature and cause of the accusation, to be confronted with the witnesses 
against him, to have compulsory process for obtaining witnesses in his favor, and at his own 
expense to have the assistance of counsel for his defense; 

require excessive bail, impose excessive fines, inflict cruel and unusual punishments, and in 
no event impose for conviction of anyone offense any penalty or punishment greater than 
imprisonment for a term of one year or a fine of $5,000 or both; 

deny to any person within its jurisdiction the equal protection of its laws or deprive any 
person of liberty or property without due process of law; 

9. pass any bill of attainder or ex post facto law; or 

10. deny to any person accused of an offense punishable by imprisonment the right, upon request, 
to a trial by jury of not less than six persons. 

§1303. Habeas corpus 

The privilege of the writ of habeas corpus shall be available to any person, in a court of the 
United States, to test the legality of his detention by order of an Indian tribe. 
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NATIONAL CONGRESS OF AMERICAN INDIANS 
~/.w 

*** PRESIDENT SIGNS DURO BILL! *** 
October 29, 1991 

To: All Tribal Leaders., Intertribal Or ani a . )~~~~~~~~~!!!.!. 
From: A. Cay Kingman, NCAl Executive Dire t 

Last night, President BUsh siened R.R.972 (lbro) into law, now 1mown as P.L.I02-137. Tribal 
~iDlinal misdemeanor jurisdidian over nomaember ~ndi8DS is restorerl permanently! As Tribes 
know, the process at I'~tting 8.1..9'12 passed u.s literally a roller-coaster ot events. Tribes 
wi tnessed the ~t of the poli tiw process, includiIC a victorious passage ear ly on in the 
Rouse, agt'eEfQeDts reached in the Senate whleh resulted in m .aended bi II providing tor a 
two-year ex1ensioo, a Conference Cc.mnittee which reached a deadlock vote, and finally a 
reconvened Conference CobJoittee which Ifreed to proeeed with the permanent bngu,eee called 
tor by the House. ']be NCAI toOk the lead in 1ceepil'll' tribes and o~anizaUons apprised ot the 
almost daily turn of events,' resulting in a WlaIDinous lobbyinc eftort bf Indian tribes. 
Several orgHllizations opposing the Duro l~islation were also aetive. .Ultimately, ..the 
President signed the bi 11 intollalf. IW-o 'Was one of the (lreatest tribal sovereignt~ battles, 
but the war is not over yet. ! 

, 

Ql XoY!D'm:r 20. 1991. the Senate Select CC1IIIIi Uee on Indian Aftairs has scheduled the tirst 
In a .eries of hearines which ~ill explore various trih.l eourt and sovereiill. ty. issues, per 
Senator tnouye's e&reement "Up. Senator Gorton. The tirst is III Oversight Hea.ri~ on Federal i 
Court kd e!! ot Tribal ~ ~Unrs in Actions Arisi. Under tbe Indian Civil Rights Act. •. ; 
It you would like)'Our tribe's views pursuant to this topic included in the heari~ record, -

. please send via mail or tax a statement to the Senate Select COmmittee on Indian Altairs. 
The NCAI would also apprecia~e receivinr a copy of your stat~ts. The NCAI will keep 
tribes apprised or the bearilla' schedule. It is the NC4I's aerstandh. that the House 
Interior and -Insular Altairs ~ittee does not illtend to bold similar bearings. 

I '. . 

'there are uaany people -.rho .. er~ inst..u.enbl in world. t_ud the penm.nent restoration of 
DOI.:IlDer Indian jurisdiction, all ot .... 4ese1've a sincere thank J'OU. Most J.lmbers of the 
Senate Select Ct:mDi ttee on Indian Altairs and particularly Senators Domenloi. Inouye, and 
Mccain should be sins-I ed out t.,qr outstandil'll' ecmai taent to resolvi.nc the issue. Coni'ressman 
Georce Mi 11 et' and also Corcres~ John J. Rhodes need to 1M! t'CIIIDMIied tor' &"et tin&' H. R. 972 
throueh the House, listenirv tb tlie request ot tribes tor permanent restoration, and standire 
firm with the Senate on mainia.ining only permanent laniuage. Congressman Bill Richardson 
deservec a round of applause for takiJ'lfit the bull by the horns and introducing the legislation 
early in the legislative ses~ion. The NCAI wishes to express its appreciation to v~ious 
esteemed legal educators ro~ their coomi1:ment outside ot tbe cJassroan to t-bis issue, , 
including Sam Deloria, Nell N'ewton, Rick Colins and Frank Poomershein. And finally, there i 
ar. also certain attorneys arid lobbyists both in and outside of the bel tway who provid~ ; 
invaluable assistance to the NCAI throughout this battle. Tribes know who they are. 'l1lese 
particular individuals and fi'nns are servinl you well. 

The NCAl thanks all Indian tribes nationwide tor their perseverance and very hard work. The 
1 egislation would never have passed were it not for the coo:mitment of Indian tribes 
nationwide to defending tribal sovereignty. The NCAI pledges to continue fulfilling its 
mission at serving Tribes and maintaining that there is no compromise for soverei~ty. Pila 
Unyapi! 

900 PE.'\:'i5YLVA..'i[A AVE:'it:E, S.E. • WASHL'iGTO~. D.C. 20003 • (202) 546·9404 
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UNITED STATES GOVER~&ff . 

rrremoranc1ifffi ~I'!. 
OATE. Ar.l1N; 

Phoenix Area Director 
"!~~b~: Tribal Operations (FTS 261-2314) I • 

"1 I"! 
1.1 \ CI I 

SUBJECT,Decision of the Assistant Secretary _. -Indian Affairs Regarding the Major 
Crimes Act, 18 U.S.C. §1153 

To,All Agency Superintendents and Officers In Charge, Phoenix 

Attached for your information and use is a copy .. df. the Assistant 
Secretary - Indian Affairs' April 8, 1987, letter rend~ring a decision on 
the Harch 21, 1984, administrative appeal filed by Peter J. Sferrazza on 
behalf of the Washoe Tribe. 

The Assistant Secretary - Indian Affairs overturned the Acting Assistant 
Area Director's February 22, 1984, decision to affirm the· Western Nevada 
Agency Superintendent's October 26, 1983, refusal to approv~ Washoe Tribal 
Council Resolution No. 83-W-32 enacted on October 14, 1983, which approved 
Ti tIe 5 of the Washoe Law and Order Code. The refusal to. approve said 
resolution was based on the fact that Law and Order C~d~, Title 5, 
Criminal Offenses, contained several offenses listed in the Major Crimes 
in which it was determined the tribe lacks jurisdiction. 

Because of the inadequacy of prosecutions of major crimes in the federal 
cour.ts and the support of various important policy conSiderations, the 
Washington Office has made a decisioll to permit the app.rova1 of tribal 
ordinances asserting concurrent jurisdiction over offenses listed fn the 
Major Crimes Act. 

Please make this information ava.ilable to all tribes under your 
jur1sdic tion. 

.' . 

Attachments 

OI"TIONALFORM NO. 10 
(REV. 1...0) 
GSA Ft>MR (01 CFR) 101·1 .. 1 
11010-114 

GPO : 1984 0 - 446-111 
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OFFICE OF THE SECRETARY -
WASHINGTON, D.C. 20240 

!- II 

Mr. Peter J. Sferrazza 
1547 South Virginia 
&lite 5 
Rano, Nevada 89509 

Dear Hr. sterraszaa 

". 

'Ibis letter is the deciaim of the Assistant secretary - lndUUI Affairs on yom 
appeal. fran the c.\ecisioo of the 1ct1ng Area Director, Phoenix, dated February 22, 
198", to disawrove W2Lsboe Tribal Council ~lut.ion No. 83-W-32,. enacted 00 
Q:tober 14, 1983. For the reascns explained belew, the declaim .of the Act:.ing 
Assistant, ArQla Director is reversed. . " 

F.asaluticx~ )40. 8~32 approved the ~ of varirua titl.ea of tbe wasboe 
Tribal LIIW and Order Code. '!he Acting Msistant Area Director affimad the western 
Nevada ~i.nteOOent'8 ();tober 26, 1983, ratusal to ~rove Rasol\¢ic;a No. 8:Hi-32 
because be determined that scms of the ottl!lMeS, listdd under Ti tie ~ of the 
~ cxxie, oamaly criJdnalhcmicide, assault, ,kjdMWiog, ata.tutory rape, 
&raou, burglary, aOO. robbery ware outside tribal. JUrisdictioa aDd u.ciueively 
under federal juriOOictioo plI'suant to the Major Crimes let, 18 U.S.C. S 1153, 
which read& as followsl 

S ill3. otfenses ccamitted within Indian ccuntry 
':;:. . 

Any 1M i all who camti ta 698-inst tha person or property of ~ 
Indian or other persal any of the following of£eDSa6, DAMly, 1Ull'dar, 
!MOe' auqhter, lc.idMpping, rape, carnal knowledge of any fERal., not 
b.ia wife, '-Ibo bI!l.a DOt attaina:i the age of 1Il.xtaen year., aaaault with 
intent to ccmnit rape, incest,as8AU1t with intent to ccadt mUrder, 
assault \It!th a daoqeroos weapon,' uaault resulting in serioos bodily 
injury, arson, burglary, rcbbery, and larceny within Indian country, 
shall be subject to the same l.m.Is and penalties as all other peraooa 
ocamitting My of the above offellSe8, within the exclusiVe 
jurisdictioo of the Un1 tec;i States. 

As used in this sectioo, the offens&l of Wrg1ary and incut &ball 
be defined. and '~ish&d in' accord.aoce with the laws of the StAt. in 
'e/hich such offense 'WU c:::cmnitted u are in force at the t.iaa of sudl 
ot:f«use. 

fR{ Eel ~ y ~ ~; 
APR & 0 1~87 

.IKVJIJON 0' IHOIAN SERVICES 
.. IIA,,§U 01 TRIBAL 

OBn"T~HS 

j),yAU\U Vt 'n ...... u ,~ 
RECEIVED 

APR 171987 
~OEHrx 'ARrA DIRECToR 
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In &dditico to the ot.I.en~s of burglary and inceo::t, My other or the 
aoove offen~ 'trIihich are not defined and f,Onlshoo by Pederal 14" in 
fun ... 'e wi til in the exCh':5ivc Jut isGiction ot tile United States shall 
be Oef ined and pmisheci in accordance \Ill t.h ~ laws ot: the State l.n 

which such otrense wail ccmw.tt.ed a.3 ace in Loree at the tL-re ot such 
off.ense. 

AlthouQh the lo.<er led~r;tl court:.; hava ~esbed tile l~Sue cit tribal JuriS<1ictioo 
oyer ottenses listed in ~ lbJ ill dictum on aeveral OCCQdOCl5, Felicia v 0 On1 t.ed 
States, "95 F.~ 35.3, 354 (8th Cir 0 1~74): Glover v 0 UnlccQ States, 219 r'o Supp. 19 
(D. Mont. 1963); In Re CarIll.!n's Peutior., 1651". Supp. 942 (N.C. cal. 19~8), aU'd 
sub nan., Oicksoo Vo Carrren, :l7.0 F.2d b09 (9th eire 1959), G:ert. denied, 361 u.s. 
934 (1960) i Unital State~vo cardi!ih, 145 r". 242, 2"6 O: .• D ... hac. 19(6), we are 
aware of no federal COOJ:t a.ecisiorl explicltiy based on a holding that Indian 
tribes lack. jurisdiction to p,I!11.S~. "oifen~ madE' p..!llishable by 18 U.S.C. S 1153. 
In 1978 the lAlited States Supreae CcA.trt twice t:.ook r~ ot this issue and explicitly 
reserved judgmer.t on it. linited States v. ftleeler, 4.:s5 u.5., 313, 325 (1978), 
Oliphant v. Suquamish lndian 'ITine, 435 u.~. 191, 203 n.14 (197&) 

'Ihe Solicitor of the Interior Oeparment addcessea the question of tribal 
jurisdict.! •. y, \:Ner t:J\E:: ma)Vr criJres briefly in his 1934 Opinion, It~s of lndian 
Tribes,· !:>5 1.0. 14, 59-60, 1 Cp. ~l. on lrJiJian Affairs, 445, 473, (~.S.D.lo 1979): 

Alt.hc:ogn t.t')(:: statute (lS U.S.C. ! 1l~3J dc.e.s oot e.xpr~sly tGrminate 
tribal jurilidiction over the enumerated crimes, and might, if the 
question were an original one, be interpretoo as conferl ing OC'.1y a 
concurrent jurisdiction upon the federal CCXll'ts, it has been roostrued 
for many years as reavving all Jucisdictioo over ~ 'etl1.lQ&ated crimes 
tran tile Indian tribal authorities • 

. '!'hus, in the case ot Uniteci 5tate~ v. Whale)' (37 Fed. US), which 
arose soon at tel" the passa.ge at the ij ~ tute in question, it had 
~ed fittill9 to the tribal council of the Tule River Reservation 
that a medicine mar. who was bcl.ieved to hav'e poiscneci ~ twenty­
one Oecea.sed l-6tients shc:uld be ~uted and he was so eJ<.eCUt,e9. '!be 
toor tribal executlooers wo.xe £oorJd guilty of ll1analaughter, in the 
Federal coort, on the theory that t.ne act of "'arch 3, 1885, had 
terminatCld tribal Jurisdictioo over lrurder cases. 

Just two years later ,however, the Solicitor cooclucieO that:. the silzvle fact that 
a particular offense is (:1.lnishable undf>.r federal la~ does oot preclucie tribal 
lJrosecutioo. He noted that thett, which is ~nishable as larceny under the MaJOr 
CriIres h:t, is also punishable under the Cepart.l:oont' s r~tions for ooorts of 
Indian offenses. Be ~aJ., "!'he regulations provide that the reservatioo court 
&hall defer to [lcderal Authont.ies in ca.se& where the latter are .... illin9 to 
cxe.rcisa juri~ictioo. ~e such Jurisdiction is declined the bare fact of 
<:::alcurrent FederAL jur lociiction does not excluae tr iba1 action. It ~lici tor IS 

<:pinion, ~r 17, 1936, 1 Sol. Up. on Indian Aff,airs 699 (U.S.D.I. 1979). 

'I'he 1942 editlon ot t.he Handtxx'llc. of Pederal Indian l.a'W e.xpr~sed uncertainty on 
this isaue: 

Although the .::itatute covering the -10 ms.jcr crilre.s· does not expressly 
terminate tribal juri~istion over the ~rated crimes, and may be 

!. : 

/ 
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int.erprl!t.eci as COfu:~rIll)g only- a cax:urrent jurisdict.ion UpCl"! thE:; 
federal courts, it i:! arguable that the statute resroved all 
jurisdiction OVe! ~ enumerated crimes Lran t.':lE.. t.ribal authorities. 

Sare ~t is glven thi~ ar<jllltlent by the decl~ion in Onite6 states 
v. Whaley • • • 

In ~sitia-, co the QlgU.'ne.nt that the loCs!') act limits tribal 
jurisdict.ioo ovez crirre.o, it may t:e said that CCk:f't:>,I;relit juriRdiction 
of federal and tribal aut.horitit::S is clearly r~~~X1nizeci by section 
2lb of tiUe 2!> of tne United States Ccd.e, aboV~ set".torth, which 
~ta frau tederal [AlIlishmeut otherwise aerited persons who have 
-been lAlnisbed by the local law 01 the tribe, - ana that the current 
Indian Law arx:i Order ~lations recognize CCX"lC.'Urrent federal-tribal 
jurisciicticn over crime. ' 

Coben, li.lm<.1book. of Federal Indian Law, 147 <1942 eCi.)(Foot:.n6tes CIlIitteci.) 

'Ibe 1958 erlitiOCl of the Handbook, lJowever, flatly asSP..rts at page, 449: 

AlthourJh the statute CCNering the -10 major crimes- ~s not' ~reesly 
terminate tribal jurisdiction aver the enumerata:1 crimr::s, it cibviously 
pl"eeD\Jts all jur i5diction over such (".rimes. 

Dictum in United Stat&l v. Cllrdish, 145 F. 2'2, 246 (~.D. Wise. 19(6), AS well 
as Onit:.eo . States v. N'aley are cited in support ot that propositioo. 

Despite t.hat stat.anent, ~er, the Department did not change its regulations 
9OYern.i.ng court.8 of lndian offenses, which continue to this Oay to "include theft 
as an otJ:e.nse even thouqb it is also liJated as one of the "major crimes.· 25 C.F .R. 
S 11.42 (1963). ' 

'1he 1982 edition of the ~, which, unlike the earlier editioos, does not 
. necessarily represent the views of the DepArtment,' ~yzed the issue at sana 
length and coocluded, -Major Cr~s lIct preet¢.ion of concurrent tribal 
jurisdiction seems doubtful.· CaOen, Handbook of Federal Indian !aw,' 341 
U9d2 ed..). 

There is certainly no clear indication that Congress 1.a:plicitly 6eprived Inciian 
tribes of their pa..er to-PJnisn those of tenses listed in S 1153. Ambiguities of 
this sort in federal. law are CCIlStrued generoosly in order to ccnport with 
traditional notioos ot f:tOI:ereignty az:xi the federal [Xllicy of enccmaging tribal 
indepeOOenc~. Merrion v. Jicarilla Apache Tribe, 4~5 U.s. 130, 152 (1982), quoting 
\!White Mountain Apache v. Bracker, 448 U.S. 13', 143-144 (1980). 

().Lr decision to permit the ~oval of tribal ordinances asserting cxocurrent 
jurisdiction over offeruses listed in the Major Crbnes h:t is sU{:POrt:eci by a nt.JaIber 
of ~ta.nt policy considerations. Indian tri.bes, the Interior Department, the 
Justice Department and the u.s. Civil Rights Cc:mnissioo have all ccmrented on the 
inadequacy of prosecutions at IMjor cri.res in the feddral courts. 

The BlA, at page ao at a ~ entitlEd IOOian Reservation Criminal Justice Task. 
f'orce Ahalysis <197"-1975), flCltoo t.hat the CUIrbersaxe federal criminal justice 
RJaChinery orten caU!leS undue delays in the prosecutioo of offenses o:mnitted by 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
~I 

!. 
J , 

4 

Itldian~ 00 Indiar. reaervaticn::. DJ'.d CJlB6!i art) oftHr. (\oclinea withl..'Ut Lal\.inq. 11.t.O 

account the legitiwa~ concerns ot the Indian carumur.ity. 

'The National ~ica .. :. Inci.lcul Court Judges A6socl.atioll (NAICJI\) reported at pages 
42 and 43 ot' its study, -Fec.iE:!ral Prosecution of Craes Cc:xImittea on lnaian 
Reservat.iooti,· Justice alII,) tJ1€ Nrerican 1ndllU1, vol. 5, that. of 2~u Iroajor criIOO5 
investigatoo by the BlA in 1973, feoeral prosecution w.\s ck.~linEil in 177 cases. 
loot: study CCl'lcltXied, -LX..>elinatiori carries with it !Mny ~ide eitE!cts which are 
harmtul to Indian ccmnuniti·.:!b • • • • It toSt.:;:.r'6 • • • a ccmnuna1 anger when 
z:esiOents see an indiviaual ~t free without having been punished for his 
crime • • • • 'Ibis anger cU1n i rustratiCl'l otten leaa.s to diasatisfbcticn with the 
tJ:['.tire law ana order system. lolany Indians now ieel that. the authorities in the 
criminal justice si"stall 00 not cars about cr~ caMli tted 00 th~ reservation.· 

'Ibe'·WUCJA has repeat.ed this criticiSm at page 33 of its 1976 stooy, Indian Coort.s 
and the Future J 

<Al allrost all reservations there is grGat Clissatisfactioo with t.h? 
current situation regarding prosecution of major cri!w.s violations. 
100 tederal goverrurent has explicit jurisdiction over 1ourt:een maJor 
cri~s, bot, as lAith state entorcement in Public Law 2&0 jurisd.;ctions, 
federal eniorceaent of major criaas violations on the reserVation has 
been inade::]Uate. ThE. rate of declinations to prosecute ~ U.s. 
Attorneys iti very high. Investigation of crin::es by the FBI is slow, 
aOO >nallY Indians believe that prosecution ana investi~ation are lTCJ"e 
vigorous when non-InCiians are involved. 'rhe crimes inwstigatea under 
the Major Crimes h:t tend to be tho6e in which the offense had 'high 
via ibili ty • ' 

'!he ~oolem ~ e:xmnined in oetail the Justice ~t'$ l~nS Rep?rt of 
t.r.e Ta!Jk Force on Indian Mattera. 'I'rlat re[.X)I't analyzed t.he problem fran 
the prosecutor's point of view at pages 46' and 47: 

Cx:mwnication is difficult due to language and (.;ultural differences. 
lndians usually re3ard Ieaeral court as a diRtant institution araj 1mY 
seek' to avoid having anythill9 to cio with it. U.S. Attorneys are 
ccmnittad to bringing cafes tileY can win. Regardless ot the 
seriousness of the offeose, lndiM casea present a range ot problcsns 
allY ooe of which often defeats successful lJrosecutioo. Against ~ 
cxld15, it is difficult tor a U.~: Attorney to justify great expenaitur&> 
of Hire given the COI{'..eting demancie: on hlS resources. 

'1'00 United States Ccamissioo 00 Civil RighUl also studied the problem anC1 

rccc:ru;rendoo increased reliaoce 00 the tribal criminal justice system. Indian 
Tribes - A ContinuinG Q,lest foe Survival at pages 15.--164 (19hl). Given the 
admitted inadequacy ot prosecuticns under the Major Crimes Act, a rule! that ~Jts 
tribes to prosecute those individuals who have violated that Act but are not going 
to be prosecuted under it eM cootrioote significantly to the tnainteNioce of law 
and order on Indian reservations. 

We are unfortunately aware that tribal courts cannot inl:ose runisment exceeding 
coe year in jail am SS,OOU.OiJ far Mly sin<;le offense ~suant to the Indian Civil 
Rights kt, 25 u.s.c. 5 D02(7), as amended oy Section 4217, the Anti-DruS Abuse 
Jv::t of 19t16 (Public Law 99-.':>70). It bas beeJl !5uggeoteci t:ha t becaLl.'3e such p.mish1rent 
is ina~'r<::\~A;'t#~.te for coovicticCl of ,certain major oftenaes, concurrent tribal court 
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jurisdiction in sudl cases is also ipawrq:>riate. Althoogh we agree that ~ 
i.JXpri.sonxrent ana fine limitations under the Indian Civil Rights Act are 
inappropriate in such cases, we nevertheless believe that the solution to this 
probla:n does not lie in barring tribal coort prosecution in instances where a 
criIre might otherwise go unpunished, but in effectively a.rrending the Indian Civil 
Rights Act to streI'¥jthen tribal ccurt systems by enabling them to assess 
awrcpriate f ires and terms of irrprisoru:rent in all cases over which such courts 
have jurisdiction. h:kiitionally, the problems caused by the limitations of t.he 
Indian Civil Rights Act with respect to fines and imprisonment are mitigated by 
the U.S. Suprel~ Court's decision in tfflleeler, ~, which permits federal 
pro~tion fOllowiIXJ· tribal prosecution for the sane Cril~:-. 

For the foregoing reasons, the decision of the Acting Assistant Area Director is 
reversed with direction to recoosider Resolution No. 83-w-32 in a manner calsistent 
with this decision. 

Sincerely, 

L.SL ~ C .. &Mrmndl 

Assistant Secretary - Indian --Affairs 

cc: Olairman, Washoe 'Iribe of Nevada and california 
&hoenix Area Director 
9lperintendent, ~stern Nevada h3ency 
Field Solicitor, Phc:enix 
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CRIMES AND CRIMINAL PROCEDURE 18 § 1153 

CHAPTER 53-INDIANS 

t 1153. Offenle. committed within Indian eountrJ 

(a) Any Indian who commit! against the person or property of another Indian or other 
person any of the following offenses, namely, murder, manslaughter, kidnaping, maiming, 
rape, involuntary sodomy, .felonious sexual molestation. of a minor, earnal knowledge of any 
female, not his wife, who has not attained the age of sixteen years, assault with intent to 
commit rape, incest, assault with intent to commit murder. assault with a dangerous 
weapon, assault resulting in serious bodily injury, arson, burglary, robbery, and a felony 
under section 661 of this title within the Indian country, shall be subject to the same Jaw 
and penalties as all other persons committing any of the above offenses, within the 
exclusive jurisdiction of the United States. 

(h) Any offense referred to in subsection (a) of this section that is DOt dermed and 
punished by Federal law in force within the exclusive jurisdiction of the United States shall 
be dermed and punished in accordance with the laws of the State inkhich such offense was 
committed u are in force at the time of Inch offeflll!. 
(Aa lme!ided Ill, 15, 1988, Pub.i.. 9t-303, 100 Stat. ~.) 

1'" AaI...t..t. Pub.L. 99-303 inscr1ed Kdice 
clesip~ion and headinl iDadVCf\mlly omitted .. the 

uncnd_ bJ section 1009 aI Pub.L. 91-473, 4esit­
.. ted lllldelipated /Inc parqrapII II sut.ec. (I), .... 
.. ___ (I) • 10 daipa_ inIencd ~ 
___ 'stan. aI I '-." a/\a' 4a~ 
.... , ••• IINdt OI!I 'ndaipatcd JeI:IOItd ~ 
whictt pIvridtd .. II !lied .. !IsiI ~ dsa 
o5a.a aI batJIary. inWJlusstuy todaas" and i!ICICIII 
be ddIDcd and pwsisbed ill IOOOrdanc>e with the laWi 
at the State io with Slll:h oI'I'enJe was a)CDmiHed .. II'f 
ill I'on:e It the lime oIlOC11 o/!'esu.e, and desiptcd 
WIdesipItcd third panarapIs IS ,ubs«. (b). IIId ia 
subMc. (b) IS 50 desiptcd, substinslCd MAlI., oI'I'CftII 
rd'emd 10 in subeection (a) alIbis IICClion tllat isM b 
Mbi adelitioa 10 the oI'I'ensa ut txsrsIatY. ia¥OlWlWy 
ICdomJ, and. iacat, III, othct 0( the ~ otrcait 
wllidl .. ". 
~"m.c.,. For \ecisIatM ~ ... 
~ aI hb.L 99-303, .. 1916 U.s.Code ec... -. 
IIId AdILNC'WI, ,. 1291. 
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RECOMMENDATIONS FOR 
IMPROVING LEGAL INTERVENTION 

IN INTRAFAMIL'I CHILD SEXUAL 
ABUSE CASES 

National Legal Resource Center for 
Child Advocacy and Protection 

Young Lawyers Division 
American Bar Association 

RqJorter 
Josephine Bulkley 

October. 1982 

-"h I'nnlin~. April 1965 

!hi5 repon has not been approved by the Hou~ of DeJegltfS or 
the Board 01 Governon. and until approved. d~s not constitute 
the policy of the American Bar Association. 
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RECOMMENDATIONS 

PART I. GENERAL PRINCIPLES 
1.1 innovative Approaches 
Innovative approemes In the IepI syslem's bandtlnc GllntralamD)' 

chDd Sfxuai abta casa sbouJd bt IdopUd .tUc:h pnlCed the child 
from rurther abuH, prevent additional. trauma to tbt child and 
family. and provicSe treatment for the child. Iht lamOy, and where 
appropriate; Cbt oIeDder. 

1.2 Inttrdlsclpllnary Approach 
An InterdlsclPlinary approach should he tstablishtd amone acen­

des responsible ror handlin& lntralamDychUd sexual abu;e cases. 

1.3. Coordinated Court PrOCffitin&s 
. Procedures should he developed lot coordtnatlne chOd proltdlon. 
aimlnal and other Judicial pl'OCftdtnes lnvolvlnC latntamUy child 
.luaI abuse. 

I.~ Reducing Trauma to the ChUd .. 
Proctdures should he establlshed lor reducing trauma 10 ihc chUd 

caused by IepIlntervention In tb.iJd sexual abuse taSeS. 

1.~.1 Providing an Advocate. 
In lntnlamDy chUd sexual abuse cases, a pardlan alii"" or 

1eaa1 coun.selshouJd he appolnted to rtp~nt the dUJd In jU\'taUe 
court p~lngs. A vktlmlwJtness advocate, pardian GIl Ii/,m. or 
other spedaI advocate should be appointed to usist the Child III 
crim1nal proceedlap. 

1.4.2 Interviewing the Child 
Proetdures should he devtJoped to prtvent duplicative tnlervie,,·s 

with the chOd and to provide a suitable euvlronment for lntervie'A'lnc 
child sexual abuse YktIms. 

1.~.3 Vertical Prosecutlop 
In clvD and criminal cases Involvhl& cbDd sexual ,bust, ~ 

lon' offices sboukt lnstItute Myertlcal prosecution," wbere one pros­
tailor is assl&ned to baDdJe • ease at all Jta&t$ of lbt proceedinp. 

1.4.4 Child's Testimony 
In criminal casfS, a chUd sexual abuse 'Victim should testify 1.'01 

prelimlnary bearings or &nnd jury procffifin,s Only If nHded. 
Where necessary to pr:evenl trauma to tht. child, proetdures should 
he developed 10 avoid the need for 1M child" testimony in open (Gurt 
in criminal and dvi1 trials, takin& into ICC'Ounl any constitutional 
6mJtaUoas. 
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1.5 Tninin, and Spedallzatlon 
All protts1lonals who deal wltb inkalamlly cbOd Itxual.buse 

c:ases should ""in Iraininc reprd1nc the psychoiOCkll. JOC.'W and 
Iqallssua 01 such. abuse. the bask principia of child proctdJon and 
development. and Intervlewlnc tecluUques. Where possible. lien­
des should atablish special units responsible lor bsndUnc sucb 
cases. 

1.6 Specific Statutory Defulitions 
CrimlDll statutes should specifically define Itxual abuse oIl chUd. 

Ju.venile court statules and child Ibuse and negled rtpor1inc stat. 
lies sboald include and specifically define Itxualabuse 011 child, or 
define svch Ibuse by relerence to the de6nition In the criminal 
statute. The rotJowinC acts should c:oostJtule sexuII IbuSt of a child: 

(1) any penetration, bowner sligh', ollbe vagina or uaJ openlne 
01 OM person by the penis of another person, whether or DOt 
there is the emission 01 semen; or 

(2) any sexual contact between the cenltals or anal openiDC 01 one 
penon and the mouth or tongue 01 anoth~r persoa; or 

(3) lDylntrusion by one person Into thelfllitals or anal openinC 
01 another person, lnclud1nc the use of any object for Ihls 
purpose, EXCEPT that, It shall DOt lDdude lets Inttnded for a 
vaIkI medical purpose; or 

(ot) the IDtentlonai tC)!J(biDC of the cenJtaIs or intlmale parts (lD. 
dudinC the brasts, cenJtaI area, arolD, IDner tbf&bs, and 
buttocks) or the dodllq comiac tbfta, 01 either tbe daDd or 
the perpetrator, EXCEPT that, it shaD DOt Iadude: 
(a) Ids which my rtaSOnabl), be CODStrued to be normal 

caretaker responsibUltlts, iDteradions with, or a!tdlon 
lor I thUd; or 

(b) letS Intended for a valid medkaI purpose; or 
(5) (h,~ iDteDtionaJ masturbation of the ptrpttrator's CCDitals In 

the presence 01 a ddJd; 01' 
(6) the Intmtkuw nposure of the perpetrator's cenJtaJs In the 

pnfCDCt of a child, or aD)' ocher sexual act, IDteDtionaD)' 
pevpetrated In the presence 01 a daDd, II such aposure or 
sexuJlCt Is lor the purpose of smaaJ arousal or ITItJtkaUoa, 
agrtSSwn, dqradation, or other sfmDar purpose; or 

(7) sexual e: .. p!oltaUon which IDdudts anowin" tnCOUJ'I&Inc or 
fordn& a child to: 
(a) IOlicil for or engage in prostUuUon; or 
(b) eD&ac'~ In the filming. photOCl'1phinC. videotapina. po$­

iDe, nHMIelinc, or perlonninc before I Un audience, 
where sucb Ids Involve esbJ"bitioa 01 the child's cmitals 

. or any sexual act with the child IS defined lis subsections 
(1)-(6) 01 this recommendatioa. 
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. 1.1 Ju'Vtnllt Ofrenden 
Thtnpeullc dispositions mould be luthoriud. and sp«ialiud 

tnlllMnC Iva liable ror Juvenile child sn oCl'cndcn who are the 
subject of crimlnal, dellnqutDQ, Altus oCl'ense, or child protKtlon 
proceedinp. 

PART 11. CIVIL PROCEEDINGS 
2.1 InciudinC the Parent Who Did Not Commit the Sexual 

Abuse as I Par11 in I Child ProtKtion Procttdinc 
In I cbild pfoCedJon proceed!nc In~olvlnc InuII abuse, tbe rol­

Iowllll ractors sbould be considered In deddlnc whether to Include 
the parent who dld not commit tbe abuSt U I party: 

(I) whether such parent knew or bad reaSonable CtluSt to belien 
the chUd bad been abused aDd 'altcd to take reasonable steps 
to prevent It; . 

(2) the actions luch pannt took to proted, iUpport and care ror 
the chUd followlna disclosure of the Ibuse; and 

(3) wbtther such pareDt voluntarily -&reed to partJclpaleln I . 
speclallud counselln& or trutmfnt proeram, and to accept 
other proted1ve ~nices. 

2.2 Civil ProtectloD' Orden 
Statutory· provIsJons should be enacted to permll JudJclallssuance 

of dvU protecUon orden ID balnlamlly cbDd sexual abase cases. 
Such orden should be JUde avaDIble In dvD protection order pr~\o 
ceedlnp, u weD at chUd protection aDd custody Ictlons. StatuteS 
should spedficaDy luthorize COUI1S to requlrt the perpetrator to do 
or rerraln rrom doine one or more of the roDowiq: 

(I) Vacate the home; 
(2) Urnlt contact or communkaUon .~th the cbUd victim, or 

other childreD in' the home, or any other chUd; 
(3) Refrain from further abuse; 
(4) Obtain counsell.nC or partJdpaSe In I Ipedaliud treatmenC 

procram; 
(5) Stay IWlY from the home, DCl&hborbood, school, or oll,\er 

place the chDd frequents; 
(6) Hive Ilmlted or supervised visitation wltb the chOd; 
('7) Pay temporal')' suppon ror the child or otber ramOy membtn, 

and the costs 01 thenpy ror Che perpetntor t ddJd vIctlm. or 
other ramBy members. 

The statute. also should allow tbt court to order temporary custo­
dy of the chUd to the pareDt who did DOC cominlt the Stxual abuse, or, 
In its discretion, any other relier II dttms Dtc'tSSII')' for the protec­
tioD 01 the chUd. In addition, the statute shouJd authorize the court 
to recommen:'J counsatnc for tbe DOD-partidpatlnC pareDt, the 
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child, ~ other family Inembfn. Violation ora civil protection order 
should bf 2 trparate criminal oft't:nse. 

«, 
PART III CRIMJNAL PROCEEDINGS 

3.1 Intraramily Sexual Abu~ or Children 
Criminal daiJd sexua' abu~ stat uta should include a provision 

sptCificaU)' prohibiting Jnlrafamily ~xuallbu~ or children. Mln.ira. 
tamily lexual abuse" ~ans sexual abuse commlUfd by a partaC, 
caretaker t .. adult bou~hold mtmbtr In I position of authority or 
coatroi over the child. 

3.2 Statutory Degrees or OfI'enses Based Upon Certain 
Fadon 

Criminal slatutes sbould establish de&fea of $txual abuse of a 
child based .pon the rollowin& ra(1on: 

(l) the nature and duration of the abuse; 
(2) the ace or the cbild; 
(3) the &It or the perpetrator; 
(4) . the rclationship or the perpetrator to the child; 
(5) tbe use of force, threats, or other forms of COtrcioa; and 
(6) the existence or prio,· sexual olrense convictions or JunniJe 

court adjudications of sex~ abuse. 

3.3AlterDatives to Traditional Prosecution and 
SeDtendn& 

Alternatives to traditional crimJ,w prosecution and StDleDdnc 
should be sUtutoriJ), authorized for Intral'amD)' chUd ~xual abuse 
cases. These should Include, but DOt bf Umited to, pretrial dJvenJon 
and posC-<oovidion "'tmathes, conditioned upon mandatol')' 
ltutment ad other proted~orders. Specific criteria and mecba· 
alsms sbouJdbe set· furth ror ddmnlrJnc whetber trealment Is 
appropriate, and if 50, what type of .pproach 5bould be utDiud. 

3.4 Sexual Psychopath Statu.tes 
Suual p5J(bopath statutes should be repealed or their applfabJI. 

It)' UmJted lit mtraramil), child sexual abuse casa. 

3.5 Prosecution or Participating Parmt 
A parmt should be held crimiDaUy respoDsil,Jle wben the other 

pannt commits sexual abu~ upon their cbDd, only llsucb parent 
participated In committing tM abuse, or had actual knowled&t or the 
.buse and laCeationall), railfd to take reasouble steps to prevent its 
CommissiOD or future O«UITtDCt. Where such pareDt is criminally 
liable, dispositions providin& for speciaJiz.ed treatment should be 
authorized. 

.< 
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PART IV. EViDENTIARY ISSUES 

".1 Competenc)' 
C)llId vktlms or selual ,bust should bf ~sidrrtd compdrnl 

witnesses and should be al1o"td 10 tHtlly ... Ithout prior qUIIlfi,cIUon 
In any Judici.I procC'tdina ... Tht tritr 01 rad should bt ptrmil1td '0 
.trnnint 1M "'rich' and crtdibility to M &Ivm to the testimony. 

4.1 Co"oboration 
Corroborllh't fYldenn of the victlm's IfStimon)' should not M 

nqulrtd to establish • prima flltit CISf In an)' criminal or civil 
procHilinc In\'ol\'ln& child selull abuse. 

4.3 Out-or·court Statements or Sexual Abuse 
A child victim's out-ol-courtstatemeat of Rlual ibuR should be 

.admisslble Inlo evidence when It does aot quality under an ellstinc 
itear:sa)' excepllon,as lone as: (I) the child testlflesj or (2) In the evenl 
the child does DOC testlty, then is other corrobontJve tvldence or the 
abuse. Bdon admJltlnc such a statement Into evldenet, the Judee 
should delermint ,,'hether the &tntr" pUrpose$ crthe evidence rules 
and Interests ~r Justice ... UI best M served by .dmisslon of the state­
ment Into evideDce. In addition, the court should consider the Ice 
and maturity or the child, the uture Ind duntJoD 01 the Ibuse, the 
relationship 01 the cblld to tbt .ender, the reUabWt)' 01 the assero 

don, and thr rtUabUlt)' 01 the child witness 'In dtddlnc whether to 
admit such • statement. '" 

A statement may only M admitted under this exception II the 
proponent 01 It makes knowa to the advent part)' lulfidently III 
advance 01 the trial or bearlDc to provide the adverse party with • 
fair opportunity to prepare to lDeet It, bls IIIteDtioD to ofa' the 
SUlement Ind the particulars of It. 

~.4 Marital PrivUep 
The marital priv.Uqe should DOt Ipply iq.lII), crlm!nal or dvD 

procftdln&lDvolvinc lntrafamDy child sexuallbust, and tbe spouse 
of the oft'endlnC pareDt should be considered a compellable witness. 

4.5 [x pen Te$tlmoo), 
In ItdnlamfJs child sexual .buse c:ases, ptoseC'Utors should make 

, use or expert wtbtesses who. quaiif)' linda' the rules or tvideDCt, to 
aid the tr5er of tad III reso1vinC issues relatlne to the dynamics of 
IDtrafamD:y chnd sexual abuse _ prindples of chDd devtJopmeDt. 

4.6 Prior Sexual Acts 
Courts should baVI dIscretJoa to admit rtIdeDet or prior IOU" 

acts betweeD .." o«eadiac paral aDd dlll4 .. .", either: (1) • 
depraved or lustful dbposfUoD 01 the pareat; 01' (2) I pie, sdaeme. 

dtsJ&n, moC!ve 01" ~IIJ o~,.uNl. Evl&net oIlnaal acts by the 
O«endlnc partnt with· oeher dLDdml 1150 should M admlssJble to 
show plan, schtme, deslpt motive or .aodus optrtllldl. 

~. 7, Sexually Abused ChUd S)'Ddrome 
ConsIdentlon should be ~yn by the legal -prof'essloa to the evi­

dentiary viability 01. ';exulny abused chUd syndrome," 'Y,hlch may 
be analoeous to tH WbaUerec! clUld syndrome." 
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Victim Appearances at Sentencing Under 
California's Victims' Bill of Rights 

Should the victim of a crime be given 
the right to initiate or intervene in a 

.~ crimin.ru prosecution? AccorcHng to 
Professor Abraham S. Goldstein of 
Yale Law School: 

[T]he victim deserves a voice in our 
criminal justice system, not only in 
hearings on the amount of restiru. 
tWo to be paid him but also on the 
offenses to be used as the basis for 
such restitution .... (TJhe victim 
should have a right to participate in 
hearings before the court on dismis­
sals, gUilty pleas, and sentences .... ' 

l. "Defining !he Role of the Victim in Crim­
inal Prosecution," 52 Mississippi lAwJour­
nal SIS, 518 (1982). 

From the Diredor 

TIle past decade has seen a dramatic 
rekindling of public concern for the 
needs of the victims of crime, • coocem 
richly supported by continuing research 
into the questions of what those needs 
arc and how they can best be met. 

When California voters in 1982 enacted 
Proposition 8, called the Victims' Bill 
of Rights, that new law included a 
provision that the victim or the victim's 
surviving kin would be pennitted to 
address the court before any felony 
sentencing. 

The National Institute of Justice then 
sponsored research by the McC~'orge 
School of Law at the University of the 

Edwin VilImoare and Virginia V. Neto 

The December 1982 Report of the 
President's Task Force on Victims of 
Crime encouraged victim participation 
but recommended a more limited 
approach: 

Judges should allow for, and give 
appropriate weight to, ~t at sen­
t.encing for victims of Violent 
c:rime .... {E)very victim must be 
allowed to speak at the time of 
sentencing. The victim, no less 
than the defendant, comes to court 
seeking justice .... Defendants 
speak and are spoken for often at 
put length, before sentence is 
imposed. It is outrageous that the 
system should contend it is too 
busy to hear from the victim. 

Plcific to study the implemen~ of 
this '"right to allocutioo ... If we leamed 
how allocution WQfked in the ~ 
days of its implementation in Califor­
nia, other States considering victim 
legislation would benefit from the 
California experience. 

This Research in Briefgives the results 
of that investigation. Althougb few 
victims availed themselves of this right 
and some judges were skeptical of its -­
value, an overwhelming four-fifths of 
the victims and two-thirds of the pros­
ecuting attorneys thought the victim's 
right to allocution was a proper and 
necessary contribution to justice. 

Like other National Institute research 
into victim problems, this study's find­
ings again stress the victim' s need and 
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By the time the Task Force report was l 
published, the voters of California had , 
already enacted legislation giving vic- ; 
tims the right to allocution' at felony . 
sentencing hearings, i.e .• the right to: 
s~. Proposition 8, California's Vic-. 
tims'Bill of Rights, includes Penal 
Code Section 1191.1. which specifies 

. the foUowing: . 

The victim of any crime, or the next 
of kin of the victim if the ~ 
has died, has the rightto attend aD .• 
sente~ing proceedings un~ this·~ 
chapter and sh&ll be given adequate 
notice by the probation officer of 
all sentencing proceedings concem­
ing the person who committed the 
crime. 

desire to know what is going on in.abe 
- case against his or bercttminalUsaiJ.:· I: 

ant. and bow important it is rot the .. 
victim to be a:;fuU parmr..t with ~ . 
criminal justice sy~ from the very. 
start of diat case. Thus the study recom~' 
~ that· procedures for notifying 
Victims of the progress of a case and 
their allocution right be improved. and 
that victim participation in the case be 
encouraged a\ an earlier stage than 
sentencing. Thoughtful legislative 
draftsmanship, supported by sound. 
research and experience, can co·ntinue' 
to ease the traumas of the victims of 
crime and hasten achievement of our 
ideals of justice. 

James K. Stewart 
Director 
National Institute of Justice, • 



The victim 01' next of kin bas the 
. ri&ht to appear, penooally of by 
counsd. at the sentencing pr0ceed­
ing IDd to reasonably expras his 
or bet views concerning the crime. 
the person responsible. and the 
QICCid for n:stitution. The aNrt in 
imposing scntalCe shaD coasidcr 
the statements of victims and oext 
ofm made pursuant to this sectioa 
aud shaD state on the record its 
coodusioo cooceming whether the 
person would pose a threat to public 
safety if gnntcd probation .... 

To study California' s implementation 
of the new right to allocution at felony 
sentencing, the National Institute of 
Justice sponsored an exploratory study 
by the Center for Research. McGeorge 
School of Law, University of the . 
Pacific. 1JUs R~search in Brief high­
lights the study's fmdings. 

Major rmdings 
Effects. In California, victim appear­
ances seem to have had little effect on 
the criminal justice system or on sen­
tencing. 'The vast , majority of victims 
surveyed for this project did not use 
the allocution right. In fact, in less 
than 3 percent of the cases did the 
victim appear. The possible impact of 
tM victim allocution right is severely 
limited by the high percentage of cases 
plea bargained, by California's deter­
minate sentencing law, and by vic­
tims' lack of awareoc;ss of the·right. 

Vlctlm desire tor lntonnatioD. In 
. ~enera1, victims are more interested in 

mformation about their cases than 
they are in the .right to participate. 
Some victims. in fact, exercised the 
allocution right at sentencing ~y 
to find out what was going on m their 
cases. 

However. 80' percent of the victims 
interviewed indicated existence of the 
right was tmportant. Many victims 
showedUmited understanding of the 
criminal justice system and had trouble 
ascertaining what stage a case had 
reached or why a particular action had 
been taken. 

PoilllS of vUw or opinions U'j1rtsstd in Jus 
pvhi1cation art thost 01 tJu OJ4thors and do ItOf 
IItctssmily ntprtstnt thi! oJJicial position or policits 
of the u.s. Dtpart~nl of Jwslict. 

Th4! Assistant ~ItOrM)' General. Ofjicr of Jwstict 
Programs. coordilUJtts rht criminal and jwvenile 
jvstiCt aaivitits of rht following program OJJiCtS 
and BwrtaMs: NatiONlI Insrilwt of JllStict, Bwuaw 
of JWStlCt Statistics, BureOll of JlLStice Assistanct, 
OffiCI! of Juvenilt "'Sllet and Delinquency Pre",!n· 
liOll. and Offic(.for Vicur(lS 01 Crime. 

Notice problems. fonD letters sent by 
probation departments are an in­
adequate means of communicating the 
existence of the allocution ri~l. More 
personal aDd direct commurucation is. 
required if victims are to leam about 
and understand the right. 

Victim Impact statements. Victim 
impact statements included in the pre­
sentence reports prepared by the local 
probation departments provide many 
victims with a satisfactory opportunity 
to express their views. An infonnal 
interview with a. sympathetic proba­
tion officer is often preferable to a 
recitation in open court. . 

Scope and methods 
The project had two major objectives: 
to stuclr the implementation of the 
allocution right by State and local 
agencies, and to assess the extent of 
victims· awareness of the right and 
their use and rea~on to it. 

Agency survey. In the fall of 1982, 
the project su~eyed agencies 
statewide to learn about the activities 
and attitudes of officials related to the 
allocution right. Questionnaires were 
sent to probation dePartments, district 
attorneys. and Superior Court presid­
ing judges in all of Califom?a's 58 
counties and to' all 35 victi~lD-witness 
programs operating in mid-1983. 

The questionnaires covered fouf major 
issues: 

• victim notification of the allocution­
right, 

• assistance to victims by the ~aJ 
justice system in the exercise of the 
right. 

• the extent of victim appearances, 
and 

• perceptions by officials of the new 
right and its implementation. 

Forms were returned by 33 probation 
departments (57 percent), 25 district 
attorneys (43 percent), 33 Superior 
Courts (57 percenl), and 22 victim­
witness programs (63 percent). Ac- " 
cording to the survey results, 3 percent 
or fewer of felony crime victims make 
statements at sentencing hearings. 

Case surveys. To assess victim reo 
sponse statewide, the project sought 
to identify and interview two groups 
of victims: Those who exercised the 
right and those who were entitled. to 
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but did not. There' were major obsta. 
c!es in locating.vi~ County agen­
CIes did not mamwn systematic data, 
such II victim nama and ~ 
and many district AttorneyS and n<?lice' 
tended to '"protect" victims ~ inhibit 
researchers' ~ to them. 

To oVexWlDe these. difficulties, the 
projectsuryeyed ..;roms in, three 
coopeta~ng eountiea with ({OlD­
puterized ~eep'in8 systems: 
Alameda, ·Fresno, and Sacramento. 
The computerized syStems enabled 
project staff to review large numbers 
of files and extract victim data that 
were otheOAtise inaccessible or 
unavailable." t ' 

I , 

At the project's request, the district 
attorney's off~ and the Superior 
Court clerks in each of the three coun- . 
ties generated I list of felony cases 
resulting in conviction and sen~ 

. for a year and a half that overlapped 
to so~ ex~nt the statewide. l.geney 
survey. 

• I 

There was a totaIof 1,293 cases gen­
erated by the 3 counties that contained 
the iofonnation needed to identify and 
contact victims. The'data included the 
names and ~ of the victims. 
Next of kin 'Yere identified primarily 
by searching district attorney and' 
coroner tiles. The felonies were prin­
ciP!llly burglary, rt>bbe..y, BSS;lult, , 
rape~ child molestation, kidnapping, 
and homi¢ide. Burglary was included 
to compare responses to. property and 
personal injury crirpes. . 

The project analysis identified 59 
cases in which victims (or next of kin) 
made statements at senteocing, The 
perccnmge of vic:Wm' identifted as 

_ exercising their aDocution right in the 
case sUrveys compared to the total 
number of sentencings in the tIuec 
counties is sinular to the 3 perceirt : 
appearanCe finding of the statewide: 
agency sur:vey. 

Victim lnterviews. Project staff suc­
ceeded in locating and interviewing 
171 victi~. The district attorneys' 
case survey ~nf..oo for 147 of the 
171 vi~, and the s~~tencingtorders 
sent by the Superior Court clerics' ac­
counted for the remaining 24. 

Each of the 171 victims was inter­
viewed by telephone. The interviewers 
asked about details of the crime and 
characteristics of the victim;-the SaUtee . 
and degree of the victim's knowledge 
of the appearance right; and the de-
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greet kind and circumstances of victim 
panieipatio~. The effects ofparticipa­
tion and nonparticipation on the vic­
tims were part of the interview. 

Interviews were conducted with both 
victims who appeared at sentencing 
(29 of 171 victims) and b who did 
not. Their responses were then c0m­
pared. Besides the 29' victims who 
actually appeared at sentencing, only 
47 of the remaining .. 42 indicated they 
knew of the allocution right. (It should 
be noted that the 171 victims inter­
viewed were not necessarily typical 
victims. Hence, their responses may 
not be representative.) \ 

Legal framework 

The victim's opportunity to exercise 
the allocution right is constrained by 
legal factors. Penal Code Section 
1191.1 confines the right to allocution 
to felony sentencing in Superior Court. 
There is no right to allocution in ' 
Municipal Court, where almost all 
misdemeanor cases are tried. Califor­
nia operates under a determinate sen­
tencing law that limits sentencing 
choices. Further, in cases involving a 
plea, the sentencing judge consi~ 
only the crimc(s) that the defendant' 
pleads to. 'I 

Thus, the only real opportunity for the 
victim to affect the Sentence by allocu­
tion is in a case that reaches Superior 

, . Court, and only to the extent permitted 

I ' by detenninate sentencing and plea 
bargaining. In instances where crimes 
are not charged" or charged but later 
dismissed or dropped, victims have no 
allocution right. 

It should be noted that allocution is 
not a victim's only way to communi­
calc with the sentencing judge. Since 
the 1920's, presentence reports pre­
pared by probation departments have 
Included victim impact statements. 
These statements became mandatory 
in 1978. Victims may also write the 
court directly. 

Agency implementation 

Probation departments. Nearly all 
departments appeared to be sending 
notification announcements to victims 
of the allocution right as required by 
the Code. The departments reported 
only a minimal increase in their 
workloads. 

Notification almost always consisted 
of form letters. Contents of the notice 
were not uniform among the probation 
departments due to the vagueness of 
Section 1191.1, the lack of central 
administrative or legislative guide­
lines, and the need to implement 
notification procedures quicldy. 

Despite differeDces in the style of 
notification letters, victim' appearance 
rates at sentencing did not differ 
noticeably from one county to another. 
Some form letters were less personal 
than the letters and phone calls used 
to solicit victim impact stateJ!lCDt5. 

Probation departments reported diffi­
culty in locating some victims because 
of incorrect names or addresses pro­
vided by other law enforcement agen­
cies. No followup notices were sent. 
Eighty-five of 149 victims (S7 peICCnt) 
who responded to the question in the 
victim survey about the notice di<l not 
remember receiving one. 

Superior 'Court. In the statewide 
agency survey, some judges expressed 
concern about possible lack of due 
process in the allocution process. The 
statute does not address the procedures 
under which victims are to be heard. 
Consequently ,judges 'practiCes differ. 

Of the judges responding, nearly half 
indicated they allow cross-examina­
tion of the victim by the defense. One­
fifth of the judges also require the 
victim to speak under oath, espedally 
when facts of the case or details of the 
crime are discussed. Some judges ~­
cept comments from victims without 
an oath unless facts of the case or 
details of the crime are raised. Two­
fifths of the district attomcyssaid that, 
in their experience, victims spoke 
under oath. No systematic records of 
the procedures used in victim allocu­
tion are maintained.· 

DIstrict attorneys. Distri~t attorneys, 
who have the most contact with vic­
tims after an arrest and often consider 
themselves victim advocates, were 
not mandated to inform or assist vic­
tims regarding allocution. Neverthe- -
Iess~ according to the victim inter­
views, the district attorney was the 
most common source of information 
on the allocution right. 

Victim-witness programs. While 
less than one-third of the victims inter­
viewed remembered any contact with 
a victim-witness program, over half 
of the victims knew about the victim-

593 

witness pro~. Relatively few vic-.' . 
tims ~Ied learning about the right :.' .... 
to allocution from ~-witncss " 
programs. " 

• I *1 I.' jJ 

Victims ~d' allocution 
Despite 'iliegeatl~t ~fpublicity 
about.the y,ictimS' Bill of Rights , man-­
datory netifleatiell! of victims, and 
vic~ms!' co~~ wi~ vati,?us agency 
personnel, oqIy 44 percent of the 171 
,,:ictilJ1S in~erv, 'Iiccwed 'Yere ~w!ll'Cof the 
nght to appear at ~tencmg. (What 
the actuaJllevel of , knowledge was 
~g all victims in the tfuee counties 
can only be estimated~ but it probably 
was much lower "considering that the 
171 victims interviewed were a more 
economically stable andlllgbly ea.J­
cated sample than is typical offeJooy 

'cli' ) 1 VI MS. I I,. 

. . 
Appro~tely half of the victims 
who' were aware of the right first 
learned about it from 'district attorneys, 
21 percent frOm the probation officer, 
IS percent from, victim-witness pro­
grams, and 10 percent from other 
criminal justice personne.1 such as 
police. Only a few mentioned the Vic­
tims' Bill oflljgbtsaS their source of 
information. ' '1 

I I. 

Although probation dq)3.itments in 
California are Jegally responsible for 
notifying vi~. of the~ allocution 
right, the sequence of events in crim­
inal proceedin~ may account for the 
higher proportion of victims who re­
called being informed of the right 'by 
district attorneys' offices. When . 
someone is charged with a crime, the 
Yi:ctim may begin a series of meetings, 
phone calls, ~ c:onespondencc with 
the district attorney. Not until there 
has bCen' a convidiO'a docs pob8tiOn 
prep-are a presentence report and send 
notifiCation of the' righ~ to allocution 
and the schedule of the.sentencing 
hearing. '. , ; . ' 

Re3so'DS r~~ not ex~ the Night. 
Of the 47 viCtims interviewed who 
knew of the right but did nOt exercise 
it, 43 explained their reasons for not 
doing so. Thirty-seven' percent were 
satisfied with the mminaljustice sy~­
tern's response. This was especially 
tlUe in burglaries. Sotne of these vic­
tims were satisfied by district attor­
ney's assurances tha€ the criminal 
would receive the maximum sentence 
possible. Thirty percent believed 'that _ 
their appearance before the judge 
would make no difference. 
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For 28 percent the reasons for nOC Content of victims' stateme1lts. Of Despite' ,infrequent Use of the aiJoCu .. I appearing were ~ persooa.l: they all the points raised in victims' state- tion right aildmixed reactions 'to it, , 
were either too up$:t, afraid of retali- ments, the most coounon (made by.7 over 80 percalt of ~ victims inter-' 

I atioo, or confused. One victim, who percent of victims intcnicwed) was viewed iDdi~' that the exlstence of 
was also a witness in the case~ thought that the perpetrator should be punished the right was important. V~ also' < • 

that being barred from the cOurtroom or locked up. Twenty-five percent r= a strong desire for more 
<turing the trial ptecluded her involve- stressed one or more of the foUowiog: ormation abopt the right and the 

I ment at the sentencing bearii1g. the effects of the crime, qualities of pro,-ess and diSpOsitions 'of their , 
tlte criminal (usually highly negative cases I, ", ,'I I ' 

Some were discouraged by a district • 1 ' 
ones), good qualities of the victim, or ,I , , 

attorney or ~on offteer, only to details of the crime. A few mentioned Ofndals' perspect1ve. TWo.-UWds of 

I regret later ~l they had not expressed the need to prof.ed society; othets the judges saw no need for the aIloCu-
their views. (In the statewide agency suggested alternative sentences, such tion right. ~ equ~y large majority 
survey, some officials indicated con- as probation and restitution. of distti~ attomey~, Utou~~ it was 
cern that an oral s,tatement might be needed. Judges po~t¢ l,that the I counterproductive, fearing, forexam- Nearly half the pelSODS preparing preSen~nCe repbrll provides, alll the 
pie, that a victim might become byster- statements received some help, most necessa{)' iil(onnation~ One judge 
leal.) For another 5 perCent, an appear- frequently from family members or' wrote': ; I ' 'j I ' 

I ance was consi~ered too costly in lost friends, sometimes from a victim sup-
I I I I 

Any re~w of the inlpad of m-wages, child care, or travel expenses. ~p such as Mothers Against tim's statemeots~should DOt fail to 

Victims..often presented themselves to 
Drivers. and occasionally from take into account the rules of COUll " 

• priv~ attorney or the district' sentencing criteria. By the time that ' I project interviewers in a passive mode, attorney. the vk;tim oorbes to court. a well-explaining that "no one told me I ~ probation repcd bavin& ' should," or "they don't seem ~o care, It 
Wa'5Section 1191.1 necessary 

reviewed by I weD-prepaied 
or ., was busy." ' judge leaves little room for modifi- I or effective? cation of an intended decision. A 
Reasons (or exercising the right. Of victim's emotional'ippeal to the :'. 

the victims interviewed, who made a VIctlms' perspectives. The victims court cannot carry more weight, in 
written or oral statement, 34 percent interviewed indicated that making a place of the facts and criteria. I 

I stati'ment at sen~ing had two main ' , said their primary reason was a desire I 

to express their feelings to the judge, potential effects-an emotional effect When asked whether the right ~, 
32 pereent to perfonn their "duty," on the victim and a oen;eived effect "effective," 81 percent of probation 
and 26 percent to achieve a sense of on the sentence. Oveihalfthe appear- officers answered "minimaDy or DOt I justice or to influence the sentence. ing victims (54 J:;:t) reported they at alI" (often because of the role of 

fclt diff~nt making their state- victim impact staternents),cornpared 
One victim of a terrifying armed rOO- ment to the judge. Of these, 59 percent ' with 69. percent of judges and 4$ per-

I bel)' wanted to show the criminals that expressed JX>..Sitive feelings of satisfac- cent of prosecu(ors; less than 2 pen:cnt 
the victims could make life miserable lion or relief, 2S percent fclt angry, indi~ted tha~ the right had bee~ very 
for them. Anotherman, whose brother fearful or helpless. and 10 percent felt successful. Sixty-six percent of district 
was unable to care for himself after a dissatisfied. attorneys, compared with 40 ~t 

I severe assault. said, " needed to say _ of judges, thought that victim awear-
something becaU;SC my brother is un~ Less than half (45 percent) of those ances increased the, amount (as op-
able to speak for himself." victims who spoke at sentencing felt posed to the frequency) of restitution 

their participation affected the sen- awarded. I Several victims who knew their tence. Even those who felt they had 
attackers personally asked the court to an effect were inclined to view the' Judges indicated that, wbiletbe'actual 
provide psychological help for the sentence as too lenient. In fact, they - appearances had little ovemI ~ 
offenders, usually for the good of the held this view in the same proportiOQ, on the sentences~ they believed I offenders as well as the safety of as persons who had no involvement in right had be~fit$l ..' ' . " 
others. A man assaulted by a friend sentencing at all. Most discouraged ..:... It does ano~' victims to' air 
advocated probation and restitution were those who made statements but their grievances or "get it off 

I because he knew the high costs of f~1t they were not heeded: 82 percent .. their chest. n To this extent ' 
incarceration and the undesirable con- of these victims thought the sentence they may feel the syStem is 
dilions in prison. was too light. Victims who spoke at paying more attention to 

Bound up with victims' reasons for 
sentencing were often the victims of them. I serious crimes, yet as a group they -

- Prop. 8 has been a realsignif-: making a statement at sentencing were reported a higher frequency.of proba-
the results they sought: 56 percent lion sentences in their cases than those icant step toward victim Tef~ 
sought a long or maximum sentence; who did not appear. (It should be noted ognition and awareness. It is 

I 15 percent emotional relief; 12 percent that victims seeking restitution in as impOrtant as a public state-
financial restitution; and 17 percent a California are forced to request a sen~ ment as it is as a court tool. 
variety of other objectives, including tence that excludes a prison term, Di~ 

I a light sentence, rect restitution to the victim is i1vail~ 
able only when probation is granted.) 
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Prosecutors wrote: 

--- Judges are constrained by law, 
logic, and justice. In a major­
ity of Cases nothing the victim 
says is really going to impact. 

Members of the judiciary who 
were responsive'to victims' 
rights before. continue to be 
so, and others who place· 
defendant's rights " 
paramount ... also continue. 

Conclusion ' 
Allocution at sentencing will be a 
modest right wherever it is established 
because plea bargaining effectively 
resolves the vast majority of all sen­
tences before the victim. can have a 
say. In fact v since plea bargaining may 
result in the dismissal of criminal 
charges, plea bargaining deprives 
some victims of the right to allocUtion 
altogether. If the intent behind the 

Previous studies 

Recent literature on victims has 
focused on the impOrtance of victim ' 
involvement and satisfaction with 
the criminal justice system. For 
some victims, appearing at sentenc­
ing bearings is the culmination of 
a series of actions after the crime. 
Their participation may stem from 
satisfaction or displeasure with 
prior criminal justice contacts. 
Similarly, their appearance at sen­
tencing may leave them with posi­
tive or negative feelings about the 
system. 

A study of victim involvement in 
communities near Toronto (Hagen, 
1982) analyzed various activities­
contact with police and prosecutor, 
knowledge of the case outcome-in 
terms of their relationship to vic­
tims' attitudes toward the disposi­
tion. The findings indicated that 
victims who attend court are more 
likely to reduce their demands for 
severe sentences. suggesting a link 

allocution right is to give victims an 
opportunity to comment on and influ­
ence the scutences for the crimes com­
mitted against tbem~ victim paiticipa­
tion must exist at earlier stages in the 
prosecution of cases. This is particu­
larly true within a detenninate sentenc­
ing system. 

'TheIe is no doubt that victims deserve 
much greater attention and assistance 
than they have received in the past or 
are currently receiving. Victim partici­
pation 10 the prosecution of crimes 
raises complexJegaJ and social issues. 
If victim participation is to be more 
than symbolic, additional resoufCe:S 
will have to be invested in the criminal 
justice system and a number of exist­
ing procedures changed. Victims' 
rights cannot be grafted onto the exist­
ing system without generally remain­
ing simply, cosmetic, nor can they be 
made potent without creating profound 
changes throughout the entire system. 

between involvement and accept­
ance of case disposition. 

A survey conducted of New York 
victims by Lou Harris and 
Associates (Bucuvalas, 1984) re­
ported that overall victim satisfac­
tion with the police ~ the district 
attorney is enhaDced if the vjctim 
receives victim services. Victim­
witness agencies, however, have 
continued to be concerned about 
the lack of witness cooperation. In 
evaluating this "persistent ' 
phenomenoo," Davis (1983) 
suggested that victims might be 
more cooperative utlley were given 
a chance to have their opinions 
heard in court. 

A National Institute of Justice 
study, The Criminal Justice Re­
sponse to Victim Harm (Forst and 
Hernon, 1984), found that victims 
expressed more satisfaction with -
the system if they had knowledge 
of the case outcome and if they felt 
they had influenced the disposition 
of the case. In general, vicums 
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The question remains as to whether 
society is prepared to einbarlc upOn a 
process So potentially complex ex­
pensive; 8nf:i unpredictable. . '\ 
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placed more emphasis on being " ' 
infonned than ,on participating in 
the process. The same study.~­
ported that judges consider the pre­
sentence investigation report useful 
infomation about victim hann: . 
however, much pfthepresentence 
inveStiglttioil report is based on in­
formation obtained from sec:ond­
hand sources, DOt from the victim. 
Thus, even from the judicial per­
spective, it may not be a true alter- , 
native to the right of allocution at 
sentencing. 

An NU ex~t, StructUred Ple.a 
Negotiation (aark et al.1984) I 

called for victim participation in 
plea bargaining. Evaluation of the 
research indicated that most vict.ims 
tended to be satisfied with their 
attendanCe. but believed their Pre:)­
ence, statement, or both at the plea' 
negotiation COnfeleDce had no im­
pact 00 case disposition. These 
flDdings echo the resulfS reported 
(Heinz and Kerstetter 1980) on a. 
similar ~xperiment in Dade CountY , 
Rorida,' in 1977. 
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VICTIX IXPACT 8TATBHBNT 

TO ASSIST THE COURT IN ITS EFFOR'l' TO WEIGH ALL FACTORS· PlhoR TO 
IMPOSING SENTENCE, WE REQUEST yOU VOLUNTARY COOPERATION IN COMPLETING 
THIS FORM. THIS STATEMENT IS INTENDED TO BE SUBMITTED TO THE JUDGE 
IMPOSING SEN'l'ENCE. 

: I I I 

Name ot Victim: 
Address: 

, '~11 i~, Ii. :tli.i II;! ; \. \ Iii ' ;.i l!r, 
Date of birth: 

. I 1 I ~f 'j . ' .' ! I.. J ____________ ~_------------------~'~l . 
1. Please describe the nature ot the incident in which y~u were 
involved. 

2. As a result of this incident, were you physically injured? __ 
It yes, please describe the. extent of your injuries! i __ -'" ___ _ 

3. Did you require medical treatment? __ ~ __ ~ __ ~~.I~~ __ ~_~~~ 
It yes, please describe the treatment received and the length"ot time 
trea tment was or is required. . ! ' 

". Amount of expenses incurred to elate as a resul t of medical 
treatment received: . 

$ 
Anticipated future expenses: 

$ 

5. Were you psychologically injured as a result of this' incident? _ 
If yes, please describe the psychological impact which the incident 
has had on you. 

. 
. i '; '. I: • 

6. Have you received any counseling or therapy as a ~esult of this 
incident? If yes, please describe the length of time you have 
or will be undergoing counseling or therapy, and the type ot treatment 
you have received. 
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1. Amount ot expenses incurred to data as a result of counseling or 
therapy received. 

$ 

8. Has this incident affected your ability to earn a living? 
It yes, please describe your employment, and specify how and to what 
extent your ability to earn a' living has been affected, days lost. from 
work, etc. ' 

9. Have you incurred any other expenses or losses as a resul t of, this 
incident? ____ If yes, please describe. 

10. Did insurance cover any of the expenses incurred? 
please specify the amount and nature ot the reimbursement. 

If yes, 

11. Has the incident in any way affected your lifestyle or your 
families lifestyle? If yes, please explain. 

12. Are there any other continuing effects of this incident which are 
now beinq experienced by you or members of your family. _____ . ____ __ 

13. Please explain what being a victim of crime has meant to you and 
your family. 

14. What are· your feelings about the criminal justice system? Have 
your feelings changed as a result of this incident? Explain. 

15. Do you have any thought or suggestions on the sentence which the 
Court should consider? PleaS8 explain, indicating whether you favor 
imprisonment. 

THIS FORM IS SWORN BY THE VIcrIH AS '!'RUE UNDQ THE PENALTY OF PERJURY. 
THE INFORMATION AND THOUGHTS YOU HAVE PROVIDED ARE VERY MUCH APPRECI­
ATED. 

Date: 

Signature 
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VICTIM IMPACT STATEMENT F-06.REG 

NAME: 

UNITED STATES VS. 

1. Row were you or members of your taaily affected by this crime? 

Please continue your statement on an additional sheet of paper if 
you wisha 

2. Rave you or members of your family received counseling or 
therapy as a result of this crime? Please explain. 

1 
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A. 

. B. 

FINANCIAL STATEMENT F-06.REG 

Damages 

1. List property lost, destroyed or damaged and its 
value. (Wherever possihle, attach supporting documents 
such as receipts, repair hills, etc.) 

------------------------~--------------------- .••• $----------
----------------------------------------------•••• $----------
2. List .edical expenses (and aqain attach supporting 
receipts). 

.... $------­
---------------------------------_ .... $-------

It physically injured, will you he experiencing long term 
medical treatment? -----
3. List lost income or W&qe8 •••••• 0 •••••••••••• $ ________ __ 

... List .iscellaneous expenses (type , amount). Include 
such items as child care during court appearances, 
transportation costs during the investiqation, etc. 

--------.--------------------------------------.... $--------
-------.---------------------------------------.... $---------
5. List expenses for counseling or therapy ••••• $ _____ ~ __ 

Are you currently in therapy? 

Total Loss ... It ..................... ~ ••• $, _____ _ 

Reimbursement recei~e4 (please attach r&ceipts) • 

1. Property insurance ••••• · ••••••••••••••••••••• $ _____ _ 

2. Madical insurance ••••••••••••••••••••••••••• $ ______ __ 

3. Other (list source and amount) •••••••••••••• $ _______ __ 

-------------------~---~----------------------------------------$ -----------------------------------------------$------
Total Reimhursement •••.•.••••.••••..•.• $ _____ _ 

The information and thoughts you have provided are very much 
appreciated. 

Date: signature: ___________________________ __ 

2 
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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

IN REPL V REFER TO: 

Tribal Operations 
(702) 887-3589 

! Mr. Edmund Reymus, Chairman 
. Walker River Tribal Council 
: P. O. Box 220 

Schurz, Nevada 89427 

, Dear Mr. Reymus: 

WESTERN NEVADA AGENCY 
lJOO SOUTH CURRY STREET 

CARSON CITY. NEVADA 89701·5146 

MAY 27 1987 

-. .~~.- -. 

RECEIl;EJl 
D4ta MAY 2 8 1987 

Warksl RrliI: e.tuf.c 
TriM 

. As stated in a previous letter dated May 12, 1987, tribal courts now have 
the opportunity to impose jail terms of up to one year and/or impose fines 
up to $5,000 for crimes committed within their jurisdiction. Attached is 
supportive documentation from the Office of the Solicitor. 

Tribes will need to amend their Law & Order Codes to provide the 
appropriate punishment. 

If technical assistance or further info~mation is necessary, please 
advise. 

Sincerely, 

L~'rr'-"'-'--I 
A.cting Super; nten~ 

Enclosure 



UNITED STATES ~M~ I 
memOranCil.l1¥f',P'77. ~ -~ '" -- MAY 1 2 1987 

DATE: ACTING 
REPLY TO Phoenix Area Director 
ATTNOr"Triba1 Operations (ITS 261-2314 ) 

.U~IECTMaximum Criminal Penalties That Can Be Imposed by Tribal Court 

, " 

TO'Al1 Agency Superintendents and Officers In ;Cha'rge, Phoenix 

Attached is a copy of the April 9, 1987, opinion of the Field Solicitor. 
That opinion states, inasmuch as Section 4217 of the Anti-Drug Abuse Act 
specifically amends the general penalty provisions of the Indian Civil 
Rights Act without limitation to the types of crimes involved, ~ 
~ti!;t1Jlr.~0?1!.~;y:~:~~p.e;:~,autPo;~!=i':" ,to':Jmp'~~.e'!;"ja~l~~#~~Qt:1\~to~~~ 
tl~r"if'i~mp2..~;.~' fines "up to . 55,000 for: crimes ':committed:~ .. within;m.t1iefrU-
~i:m£ti~~I!:,:::" , 

VDJL~~[dY1~~~l th,(~'t~~.~e~runde~ . y?'~r: '8dml~~¥r~~'~YfJ.~!f!~~Et~l1 of this 
opinIon. You should further' advise the tribes, -tney will need' to amend 
their law and order codes to provide the appropriate punishment. 

Attachment 

OPTIONAL FORM NO. 10 
(REV,I~) 

GSA Fl"MR (., CFR) '0'.11,. 
1010-"4 

CPO : 198~ 0 - H6-111 " 
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Memorandum 

UNITED STATES 
DE PA 81 MEN T' 0 E . ~"!1~.N-T-E-R-1 0 R----~~~ 

. OFFICE 'OF THE SOLICITOR 
PHOENIX FIELD OFFICE 

L'AIGLON COURTS 
505 NORTH :!NO STREET, SUITE 150 

PHOENIX, ARIZONA 85004 
April g, 1987 

To: Area Director, Phoenix Area Office, Bureau 
Af.fairs 
Attention: Law Enforcement 

From: Field Solicitor, Phoenix 

Subject: Maximum Criminal Penalties that can be Imposed by 
Tribal Courts 

Several tribes and tribal attorneys have inquired whether the 
sentencing and fines section of the Anti-Drug Abuse Act of 1986, 
P.L. 99-570, Title IV, Subtitle C, Part V, Section 4217, is 
applicable to non-drug related crimes. While the Anti-Drug Abuse 
Act deals primarily with drug related crimes, the provision in 
question is not limited to such crimes. 

The section reads: "To enhance the ability of tribal governments 
to prevent and penalize the traffic of illegal narcotics on 
Indian reservations, paragraph (7) of section 202 of the Act of 
April 11, 1969 (25 U.S.C. 1302) is amended by striking out "for a 
term of six months and a fine of $500, or both" ~nd inserting in 
lieu thereof "for a term of one year and a fine of $5,000 or 
both j " The referenced s~atute, 2S U.S.C~ 1302, is the Indian 
Civil Rights Ac~ and paragraph (7) is a general limitation on 
penalties that can be imposed by tribal courts for all types of 
crimes. 

Inasmuch as section 4217 of the Anti-Drug Abuse Act specifically 
amends the general penalties provision of the Indian Civil Rights 
Act, without any limitation as to the types of crimes covered, 
the expanded authority applies to types of crimes. Thus, tribal 
courts now have the authority to impose jail terms of up to one 
year and/or impose fines of up to $5,000 for all crimes committed 
in their jurisdictions. 

cc: 

Fri tz L. Goreham n M re rm 
Field Solicitor I Ii5) IE © IE u ~ I]; ill; 
Wor. (. ~ r,PR 241981 
Wayne C. Nordwall OIVISION OF INDIAN SERVICES 
For the Field SolicitOr BRANCH OF TRIBAL 

OPERATIONS 
Rodney Lewis, P.O. Box 416, Sacaton, Arizona 85247 

L..""' •• t....f'\U V' ........... , ... , •••• -

RECEIVED 

APR 2 2 1987 

pW)fHIX ARfA I)lR(CTOR .. 

-------------
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Oct. 27 ANTI-DRUG ABUSE AGr OF 198G 

(1) the various programs established by Federal law providing 
law enforcement. or judicial services for Indian trib4:s, and 

(2) tribal and Slate and local law enforcement and judicial 
programs and systems, 

to determine their applicability and relevance in carrying out the 
purposes of this subtitle. 

(b) DISSEMINATION OF' REvn:w.-The results of t.he review con· 
ducted pursuant to subsection (al shall be made available to every 
Indi:ln tribe as soon as possible ror their consideration and use in 
the development and modification of a Tribal Action Plan. 

SEC. 4:!16. ILLEGAL NARCOTICS TRAFFIC ON TilE PAPAGO RESEll\' ATIO!'\: 
SOURCE ERADICATION 

(aXI) INVESTICATION AND CoNTRoL-The Secretary of the Interior 
sh31l provide assistance to the Papago Indian Tribe ITohono 
O'odham) of Arizona ror the inv~tigation and control of illegal 
narcotics traffic on t.he Papa go Reservation along the border with 
Mexico. The Secretary shall ensure that tribal efforts are coordi· 
nated with appropriate Federal law enforcement agencies, includ· 
ing the United States Customs Service. 

(2) AUTHORIZATIONs.-For the purpose of providing t.ht> assistance 
required by subsection (a), there is authorized to be appropriated 
$500.000 for each of the fiscal years 1987.1988. and 19f\9. 

(bX1) MARIJUANA ERADICATION.-The Secretary of the Interior. in 
cooperation with appropri~te Federal, tribal. and Slat(' and local 
law enforcement agencies, shall establish and implement a program 
for the eradication of marijuana cultivation within Indian country 
as defined in section 1152 of title 18. United Slates Code. The 
Secretnry shnll establish a priority for the use of funds appropriated 
under subsection (b) for those Indian reservations where \he scope of 
the problem is most critical. and such funds shall be lwailablt> for 
contracting by Indian tribes pursuant to the Indian' Self-Determina· 
tion Act. 

(2) AUTHORIZATIONS.-To carry oul subsection (3). there is- ;lU' 
thori7.ed to be appropriated such sums as may be necessary for each 
of the fiscal years 1987. 19H8. and 19b'9. 

PART V-BUREAU OF INDIAN AFFAIRS LAW 
ENFORCEMENT 

SEC. 4211. THIUAL COURTS. SENTENCING AND FINES. 

To enhance the ability of trirol governments to prevent and 
penalize the traffic of illegal narcotics on Indion rcscrvat ions. para­
grOlph (7) of section 202 oC the Act of April 11.1%9 (25 U.S.C. 1302) is 
amended by striking out "ror a term of six months and a fine of 
$:i00, or both" and inserlin?, in lieu thereof "for a term oC one year 
and a fine 0(-~5,OOO. or both'. 

SEC- 4218. 8l'REAU OF II'D1AN AFFAIRS LAW £:-;rOHO:m::-,T A:>:D 
JUDICIAL TRA1NI:-iC. 

(a) IN GENERAL.-The S«retary of the Interior sheill en~ure. 
throu~h the eSlabli$hment of a new trnining pro!;Tam or through 
the supplcment of existing trainin~ programs, that all Bureau of 
Indian Affairs and trib:ll law enforcement nnd judici:ll pcn;l)nllcl 
6hall have availabl<: tr:linin!! in the invcstir!ution :lnd pro:,<:cution (lC 
offenses relatin!; to ille!;al narcotics and in alcohol and substance 

P.L.99-570 
Sec. 4218 

II 
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IN REPLY REFER TO: 

United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

PHOENIX AREA OFFICE 

P.O. Box 7007 

Phoenix, Arizona 85011 

Tribal Operations 
(602) 241-2314 
FTS 261-2314 

.. ' 

MAY 14 1987 

Through: Superintendent, Western Nevada Agency ~ 

Mr. Edmund D. Reymus 

Chairman, Walker River Paiute Tribal Council 

Dear Mr. Reymus: 

On April 20, 1987, the Walker River Paiute Tribal Council enacted 
Ordinance No. WR-2l-87 which was approved by the Western Nevada Agency 
Superintendent on April 30, 1987. 

The purpose of Ordinance No. WR-2l-87 is to amend Section 5-90-010 
Sentences for Classes of Offenses under Title 5 - Code of Criminal 
Offenses of the Walker River Paiute Tribe I s Law and Order Code, to conform 
with the amendment to the Indian Civil Rights Act contained in P.L. 
99-750, also known as "Omnibus Anti Drug Abuse Act of 1986" which expands 
the authority of the Tribal Court. to impose jail terms up to one year 
an~/or impose fines up to $5,000. 

Section 5-90-010 (a) (1) which currently reads: 

(1) If the offense is a Class A Offense, to a term of 
imprisonment not to exceed six (6) months, to a fine not to 
exceed $500.00, or to both such imprisonment and fine. 

has been revised to read: 

(1) If the offense is a Class A Offense, to a term of 
imprisonment not to exceed one (1) year, to a fine not to 
exceed $5,000.00, or to both such imprisonment and fine. 

In our technical review, we find no reason to rescind the Superintendent's 
April 30, 1987, approval. Therefore, Ordinance No. WR 21-87 remains in 
full force and effect as of April 30, 1987. 

Sincerely, 

Area Director 

Enclosure 
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;.' CAr\~;,:.d ::i \ Y (702) 773·2306 

HEY:'O'!' :);}701 

ORDINANCE OF THE GOVERNING BODY 
OF TIlE 

WALKER RIVER PAIUTE TRIBE 

ORDINANCE NO. WR 21-87 

BE IT ENACTED BY THE TRIBAL COUNCIL OF THE WALKER RIVER PAIUTE 
TRIBE THAT: 

WHEREAS, Article VI, Section I, Part Q, of the Constitution and 
By-Laws of the Walker River Paiute Tribe, gives the 
authority to the Tribal Council to promulgate and 
enforce ordinances which among others things governs the 
conduct of members of the Walker River Reservation in 
Nevada, and 

WHEREAS, the Walker River Paiute Tribe has a Law and Order Code, 
Code of Criminal Offenses governing criminal offenses 
within the ext~rior boundaries of the Walker River 
Indian Reservation, and . 

WHEREAS, the Walker River Tri0al Council amends the Code of 
Criminal Offenses, Title 5-90-010, Sentences for Classes 
of Offenses, a.l, to, conform to the U.S. Congress' 
amendment to the Indian Civil Rights Act (25 U.S.C., 
Subsection 1302) which expands the authority of the 
Tribal Court to impose jail sentences of up to one year 
for conviction of offenses; the previous maximum allowed 
was six months. In addition, the amount of fine that can 
be assessed by a Tribal Court has been increased from 
$500.00 to $5,000.00. 

NOW THEREFORE BE IT RESOLVED that the Walker River Paiute Tribal 
Council does hereby amend the current Code Of . Criminal 
Offenses, Title 5-90-010, Sentneces for Classes of 
Offenses, a.l, to read; (1) If the offense is a Class A 
Offense, to a term of imprisorunent not to. exceed one (1) 
year, to a fine not to exceed $5,000.00, or both such 
imprisorunent and fine. 

UJ fE r:; [ UW ~ IDI 
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BE IT FURTHER RESOLVED that this amendment shall become effective 
upon the date of approval by the Secretary of the 
Interior. 

CERTIFICATION 

It is hereby certified that the foregoing ordinance of the Walker 
River Paiute Tribal Council of the Walker River Paiute Tribe, 
composed of seven members, of whom ~ constituting a quorum 
were present at a meeting held on the 20th day of April, 1987, 
and that the foregoing Ordinance NO. WR 21-87 was adopted by the 
affirmative vote of ~ FOR and ~ AGAINST, pursuant to the 
authority contained in the Constitution and By-Laws of the Walker 
River Paiute Tribe of Nevada, approved on March 26, 1937. 

Approval Recommended: 

Edmund D. Reymus, 
Walker River 

~~~ 
Superintendent 



INDIAN CIVIL RIGHTS ACT OF 1968 -.:. 25 USC §1301 - §1303 

§1301. Definitions For purposes of this subchapter, the term: 

1. "Indian tribe" means any tribe, band, or other group of Indians subject to the jurisdiction of 
the United States and recognized as possessing powers of self-government. 

2. "powers of self-government" means and includes all governmental powers possessed by an 
Indian tribe, executive, legislative, and judicial. and all offices, bodies, and tribunals by and 
through which they are executed, including courts of Indian offenses; and means the inherent 
power of Indian tribes, hereby recognized and affirmed, to exercise criminal jurisdiction over 
all Indians; 

3. "Indian court" means any Indian tribal court or court of Indian offense, and;. 

4. "Indian" means any person who would be subject to the jurisdiction of the United States as 
an Indian under section 1153, title 18, United States Code, if that person were to commit an 
offense listed in that section in Indian country to which that section applies." 

§ 1302. Constitutional. Rights No Indian tribe in exercising powers of .self - government shall: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

make or enforce any law prohibiting the free exercise of religion, or abridging the freedom 
of speech, or of the press, or the right of the people peaceably to assemble and to petition for 
a redress of grievances; 

violate the right of the people to be secure in their persons, houses, papers, and effects against 
unreasonable search and seizures, nor issue warrants, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched and the person or 
thing to be seized; 

subject any person for the same offense to be twice put in jeopardy; 

compel any person in any criminal case to be a witness against himself; 

take any property for a public use without just compensation; 

deny to any person in a criminal proceeding the right to a speedy and public trial, to be 
informed of the nature and cause of the accusation, to be confronted with the witnesses 
against him, to have compulsory process for obtaining witnesses in his favor, and at his own 
expense to have the assistance of counsel for his defense; 

require excessive bail, impose excessive fines, inflict cruel and unusual punishments, and in 
no event impose for conviction of anyone offense any penalty or punishment greater than 
imprisonment for a· term of one year or a fine of $5,000 or both; 

deny to any person within its jurisdiction the equal protection of its laws or deprive any 
person of liberty or property without due process of law; , 

9. pass any bill of attainder or ex post facto law; or 

10. deny to any person accused of an offense punishable by imprisonment the right, upon request, 
to a trial by jury of not less than six persons. 

§1303. Habeas corpus 

The privilege of the writ of habeas corpus shall be available to any person, in a court of the 
United States, to test the legality of his detention by order of an Indian tribe. 
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Memorandyn 

United States Department of the Interior 
BUREAU OF {NDIA~ AFFAIRS 

WASHINGTON. D.C. 20HO 

DEC 5 'S9) 

To: DAS/IA - Operations 
DAS/tA - Trust' Economic Development 
DAS/IA - Tribal Services " 
OAS/IA - Education Programs· 
All Area Directors 

.. .:.,..,'\ 
From~ .. J:" Director, Congressional &. Legislative Affairs Staff 

Subject: New Public Law 

• m- -:= 
.- .... - . 

On November 28, 1990, the President approved enrolled bill H.R.· 3703, "To 
author; ze the Rumsey Indian Rancher fa to convey a certain parcel of land." 
It ;s now Public Law 101-630, (104 Stat. 4531). 

Titles' I and II 

Public Law 101-630 contains five titles. Title It,entitled the Rumsey Indian 
Rancheria, authorizes the Rumsey'Indian Rancheria (the Rancheria) to convey 
certain property. known as lot 23, Sierra Meadows subdivision, Unit SA, 
Washoe County, Nevada, to any bona fide purchaser for value. Proceeds from 
the sa-le may be used only for the econom~c development and social welfare of 
the Rancheria. 

Title II amends the Act of August 9, 1955, 25 U.s-;c.. 415, to provide leasing 
authority to the Mille Lacs 1ndian Reservation to allow the Reservation to' 
enter into a 99·year lease with the Minnesota Historical'Society to allow 
construction of a proposed museum to house Indian artifacts and promote 
Ind; an cul ture. -

Title III 

Title III of Public Law 101-630, entitled Indian Forest and Woodlands, sets 
forth numerous provisions regarding the management of Indian forest 1 ands. 
Section 301 requires the Secretary of the Interior (the Secretary) to 
undertake forest land management activities on Indian forest land according 
to seven management objectives. Section 306 requires the Secretary to. 
withhold a reasonable deduction from the gross proceeds of sa les of forest 
products harvested fr'lm Indian forest land. The deduction (a forest 
management deduction) i~ to be used to cover the cost of managing and 
pr'otecting such forest land, and is not to exceed the lesser of (1) 10 
percent of gross proceeds or (2) the percentage of gross proceeds collected 
by the Secret ary as forest managenent deductions on the date of enactment of 
this Act on sales of Indian forest products. The forest management deduction 
is to be expended according to a plan approved by the Secretary and the 
appropriate Indian tribe for forest land management activities on thp 
reservation from which the deduction is collected. 

150 



Section 307 directs the Secretary to issue regulations within 18 months of 
enactment establ isoing civil penalties for Indian forest trespass, 
designating responsibility within the Department for detection and 
investigation of Indian forest trespass and setting forth procedures for 
assessment and collection of civil penalties. Civil penalty proceeds are to 
be treated as proceeds from the sale of forest products from the Indian 
forest lands where the trespass occurred, and Indian tribes are given 
concurrent jurisdiction to enforce this section and the regulations issued 
thereunder. 

The Secretary is di rected by section 308 to issue regulations, within one 
year from the date of eQactment, providing for payment of receipts from 
Indian forest product sales. If requested by a tribe, the Secretary is to 
direct the purchaser of Indian forest products to make direct payments of the 
gross sales proceeds, less the forest management deduction, into a bank 
depository account deSignated, by the requesting tribe. ' 

Section 309 requires the Secretary to comply with the tribal laws pertaining 
to Indian forest lands. Under section 310, at the request of a tribe, the 
Secretary is authorized to establish a special Indian forest land aSSistance 
account within the tribe's trust fund account to'·fund the tribe's forest 1 and 
management activities. Section 311 re'quires the Secretary to establ ish 
within the Bureau of Indian Affairs (Bureau) a program to provide financial 
support to forestry programs of Indian tribes. Section 312 provides that the 
Secretary, within one year from the date of enac~mentt is to anter into a 
contract with a non-F~deral entity knowledgeable in forest management 
practices to conduct an independent assessment of Indian forest lands and 
pract ices. The Secret ary of Agriculture is authori zed to prov; de techni ca 1 
assistance to complete these assessments. 

Section 314 establishes programs for Indian and Alaska Nati~e forestry 
education assistance. It provides for a forestry intern program, a - --I 
cooperative education program and a scholarship program. Persons benefiting 

- from these programs are requires to enter into obl i ga ted servi ce agreement s 
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for varying numbers of years. The programs are to be continueJ until there 
are adequate numbers of qualified professional Indian foresters to manage the 
Bureilu and tri ba 1 fores try programs. Section 315 requi res the Secretary to 
establish a program to attract Indian and Alaska Native professional 
foresters and forester technicians for (!Jlployment in either Bureau or tribal 
forestry programs. These persons may be employed in exchange for the 
assumption of outstanding student loans. 

Section 318 authorizes the appropriation of such sums as are necessary to 
carry out the purposes oT this Title. 

Section 321 provides that nothing in this Title sha1.1 be construed to 
diminish or expand the trust responsibility of the United States toward 
Indi an forest lands. 

Title IV 

Title IV of Public Law 101-630, Indian Child Protection, deals ',tIith incidents 
of child abuse on Indian resarvations. Section 404(a)(1) amends 18 U.S.C. 53 
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by adding a new section requiring a specified list of persons. such as 
p h Y sic ian s. sur g eon s. tea c her s, chi 1 d day car e wo r k e r s, men tal h e a 1 t h 
professionals. etc •• if they have knowledge or a reasonable suspicion that Ii 
eh i 1 dis be ing abused in Indi an country or that act ions are about to be taKen 
t.nat will result in abuse, to r:eport such abuse to abusive actions to the 
local chi ld protective services agency or local law enforcement agency. If a 
person fails to report the abuse or abusive actions, such person will be 
fined not more than $5,000 or imprisoned for six months or both. Any person 
who supervises or has authority over persons listed in section 404(a) and 
prevents such persons from reporting abuse or abusive actions will be fined 
not more that $5,000 or imprisoned for not more than six months or both. 
Persons making good faith reports of abuse or abusive actions under this 
section will be illlJlune from civil or criminal liability. 

Section 404(a)( 2) further amends 18 U,S.C. 53 by adding a new section 
requiring a local law enforcement agency or local child protect ive services 
agency, upon receiving an initial report of' abuse or abusivQ actiolls, to 
immediately notify the other agency and to prepare a written report within 36 
hours regarding the child and the abuse or abusive actions. If the report 
involves an Indian child or the alleged abuser is an Indian, an prel iminary 
investigations indicate a criminal violation has occurred, the local law 
enforcement agency or local chHd protective services agency receiving a 
report alleging abuse 0" ab'usive actions shall immediately initiate an 
investigation ~f the allegat,ion and take immediate steps to secure the safety 
and well-being of the children fnvol'.'ed. . 

Section 405 directs the Secretary, in consultat10n with the Secretary of 
Healt~ and Human Services (HHS) and the Attorney General of the United States, 
to prepare a written study on the feasibility and need for establishment of a 
Central Register for reports or information on the abuse of children in 
Indian country. The study. along with recommendations and draft legislation 
to implement the recommendations. is to be submitted to the Congress within 
180 days after enactment of this Act. 

Section 408 directs the Secretary and the Secretary of HHS to compile a list 
of all positions within their respective departments that involve regular 
contact with Indi an chi ldren. Trey are ,to investigate the character of each 
individual employed in such pOSitions, and of those being considered for 
employment, and prescribe regulations establishing mi~imum standards of 
character for such ind1v1duals. Each Indian tribe or tribal organization 
receiving funds under the Indian Self-Determination and Education Assistance 
Act or the Tribally Controlled Schools Act of 1988 is to do the same. 

The Secretary of HHS is to establish an Indian Child Abuse Treatment Grant 
Program under section 409 that pravides grants to any Indian tribe or inter­
tribal consortium for the establishment of treatment programs on Indian 
reservations for Indians who have been victims of child sexual abuse. The 
maximum amount of any grant awarded under this section is not to exceed 
$500,000. Appropriations of $10,000,000 are authorized for each of fiscal 
years 1992 through 1995 to carry out this section. 

Section 410 requires the Secretary to establ ish an Indian Child Resource and 
Family Services Center within each area office of the 8ureau. The Secretary 
and the Secretary of HHS are to enter into a Memorandum of Agreement providing 

1 - ") ::J _ 



for the staffing of these Centers. Each Center is to be staffed by a mult i­
disciplinary team with experience and training in child abuse and neglect. 
Appropriations of S3,OOO,000 are authorized for each of fisc.!l years 1992 
through 1995 to carry out this section. 

Under section 411, the Secretary is to establish an Indian Child Protection 
and Family Violence Prevention Program within the Bureau to provide financial 
assistance to any Indian tribe, tribal organization, or inter-tribal 
consortium for development of an Indian Child ?rotection and Family Violence 
Prevention program. The Secretary is to promulgate regulations setting forth 
a formula for base support funding for these programs. Appropriations of 
S30,OOO,000 for each of fiscal years 1992 through 1995 are authorized to 
carry out this section. 

Title V 

Title V of Public Law 101-630 is cited as the MIndian Health Care Amendments 
of 1990. Section 503 amends Title II of the Indian Health Care Improvement 
Act (25 U.S.C. 1601 et seq.) by adding a new section 209 which, in part, 
directs the Secretary and the Secretary of HHS to, within 180 days of 
enactment of this Act, develop and enter into a Memorandum of Agreement (MOA).: 
This new section 2B9 outlines what the MOA must include. 

The new section 209{d) also authorizes the governing body of any Indian tribe 
to adopt a resolution for the establishment of a community mental health plan 
providing for the identification and coordination of available resources and 
programs to ide~tifYt prevent, or treat mental illness or dysfunctional and 
self-destructive behavior, including child abuse and family violence, among 

-its members. At the request of a tribe, the Bureau and the Indian Health 
Service shall provide technical assistance to the tribe in the developnent 
and implementation of such plan. There is authoriz~d to be appropriated 
$500,000 for the fiscal year 1991 and Sl,OOO,OOO for fiscal year 1992 to 
carry out this subsection. 

For your ready reference, a copy of the enrolled bi 11 as approved by the 
President is attached. 

Attachment 

CC: ALO 
SOLIIA 
Codes 440; 430; 450; 220; 230~ 600; 700 

MW;1~ins:gb:12/4/90 
MWChron 
Holdup 
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;-:.2.3703 P;.:b. L. 1.01-630 
104 St.3.t. 45]1 
"';ct of 11/28/90 

To .~ t.bt ~ b£&A ~ria 14 CQl~ • etrt.W parotl 01 Land. 

& it t1\4CW b:! tAt ~n.a~ and Ho~ of JUprewl14til)(:l of thf 
Ufii~ S14ta of Anwi.cG i1\ o,~ asumbltd. 

TITLE I-RilltISEY INDIAN RANCHERIA 

8tC"MON Itl. ro1)(XG& 

'I'M Congress finds that-
(1) tM RWMt1 Indian RanchuiA,' a ~ 01 the Willtun Ttibe" 

or IndiAns, iI • federally ~ LodisJ1 tnbe, located i.a 
Ru..a:l.$e1. California. wbert eighty-three a.nd thirty.ru.o. hun­
dreitha acres 01 Land an held ill tl"'J.St (or the Rancheria by the 
Uni ~ StaU!s; 

(2) in February, 198'7, fee simple title to proper't7 located at lot 
23, Sierra Meado'i1"l IUbdivisloa. unit SA. Wa.shoe County, 
Nevada. commonly knOwn" u 978 O'Callahan Street. Sparu. 
Nevada, .. ,.,. tra.n!ferred to the R.ancheria whkb it Pre!leJltl, 

, botda unde.r the name Wintun Lodia.n Tn'be; 
(3) lOCh property 11 loeata:! approrlmat.ely 0IlG hWldred 

twtDt,'.tiV' mil .. from the ~ria truIt la.Dd hue in Califor· 
nia. &.tid Q'W"O.mhip of such land. which iI ill • residentiAl area, 
providell DO ~t benefit fot th. trlh.l membe~. 

(4) th. mast beDet\cial Iae 01 ~ land- it tAt"tell it at ita 
present muket nJue &.tid to utili:e the proceedl fot ~ 
UDprovemeot c( the tribe', economic and tc:Cia.t welfare; and 

(5) ~OD 2116 c( the ~Ti3ed Statut.el1 (2S U8.C. 177) pro­
hibit. the COQT'e)'"lJlce of 1.1J.1 1a.cda owned b7 I.t.diall 'tribes 
without the COQ.8ieDt 0( Coaire:sa. 

SEC. 1 n. COSl'TT A. "lei or LAA"D. 

(a) A lJTBoam. -Nottrithlt.a.nd.inl ~n 2116 01 the ~Ti8ed Stat­
u tel (25 U.s. C. 177), Rumaey Ind.ia.D RAneberia 11 I uthorit.ed to 
coove1 that lalld bown u Jot 23, S~rra M~ IUbdhi.s:iol1, UAit 
SA. Washoe County, Nevada. commonly bOYD U m O'Callaban 
Stnet, ~u, Ne-nda. to any bora 5de purclwer (or value. 

(b) ~-?rocaed.I from the conveyance 01 land pun:o.ant to 
lUbgecticn (a.) rM.1 be C3ed only (or t.he ecooOmlc dnelopment ~ 
eodal "elf ue or the Rumsey todiAn Rancl.eriA. 
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(e) S" ymca Cu. UR.-Nothing in this title e.hall be ~ to 
limit t.OO aothority 0( the ~ ft.) en~r into eooperat;i?e agree­
meo ta otherwise au thorir.ed b 1 La w. 
SEC. m. 08LlGAT&D SERVlCK; BR&..HlI o,co~"'. 

(a) OWCAn:o Snvlc&.-Where 8Jl i.ndjvidual eoters iDto an 
~meD t (or obligst.ed eerYic:e in return ror fin.ao.cial ~ 
under any proortsion of thls title,. the Seaetary &hall &00pt StJCh 
~tiOCl as are necessary to provide for the offer of emplOyment 
to the recipient of f1Xh 1t98i..~(e a;s required by such ~ 
Where an offer of employment is DOt ~11 ~ the ~ 
trona ahall provide that such se~ siW1 DO lo~r be requlred. 

(b) BUACS or CoNttACT, RDAnaN1'.-Wbere 8..Q indiYidual ran. 
to ~ a l"e$SOn.a.bte offer of em ptoyme.o t in fu.l.fillme.nt of JOCb 
obligatEd lemoe or u.n.rea5Onab~~=t.e. or t.a.U. to P'1rlOrtll the 
duces 0( IU(h employmeI:lt, the aha1l require a repeymeot 
0( the 1ioAllCiaJ assist.4!lce pmded, prorated ror the amount (J( t:ilDe 
0( obUiated serriot perfOrmed., ~r with iII~retC oa tllCh 
amount wlUcb would be payable if at the time the amoo.ota were 
paid the1 were I~ bearing ln~~ at the tr.AXimum 1ep.l ~ 
Lng rate. &t ~termilled by ~ ~ of the UnMd States. 
s&c. S 1 L A.l'1"HO RJ.Z.A noNS. 

Then Are authorized to be appropriated IUch suma 8i8 may be 
necessaJ')' to C8rr'J 0fJ t tlle purpa;E!II 0( t.hia tiU~ 
Sse. m. IlIGtu.TlONS. 

Except II otherwiM ~ded by tl:UJ title, tM SEcretary is di­
rec'ta! to promulgate !5.rW regul.a~ (or the im plementatioo 01 the 
title wit.b.in eigb!.een moot.bl from the date 01 ita ~QL All 
~tiOQQ prom~t.ed pW'l\Wlt to UUa title shall be ~ b7 
the Sea-etaiy with the pe.rticipaUoo. ol the a.trected Indian tribee. 
SEC. m. m"ElU.Bnm. 

U 1!!1 pro-Nion ol t.hia title, or the ~tioa of ~1 p'c'O\'isioo-o( 
tb.ia title to any pefS()Q or cimJrnstanoe, ill held lnvalid. the applka. 
COil 01 such proviaioa or ~ and. the remainder fA t.hia 
title.ball DOt be affected thereb,. 
SEC. Ul. ~ 18SPONSlBn..rrT. 

Nothing in thia title aha1l be CODSt:rued to ctimin ish or e:tpa.Dd the 
tnlIt . ibilit, d the United Statea toward lDdiaD ~ 1andI. 
fX an~obUgatkG or remedy resWt:ing theTelrom. 

TITLE IV-INDIAN CHIT·n PROTECTION 
88C. ttL SHORT Tn"l.I. 

Thia ~tJe ma1 be cit2d a. the "!ndi.a.D Child Protection a.od Fi.m.ilr 
Violen¢8 Prnencon Acr'. 
SEC. m. FIl'lDL"I'GS AND PURroSL 

(a) F'r.H'OOlC&-The ~ a.tler careful review of the problem 
0( child abuJe OIl todit.c reservatioo.e aDd t.M hlstoriaU aM JPecial 
relatiooahlp of the Federal Government with Indian people, 

(1) finds that-
(A.) incideQta of &.bUM 0( children on Indian ~ 

are grceU1 underreported; 
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(In alXh ~rreporting La often a resul t or the tAd 0( a 
~ Lory F~ral re port1.ng la 'Ir, 

(0 IXIwtiple ind~ot.& o( eexual abuse or childrea 00 
Iodia.ll rese rva tioo.s h.a'ie beta pe rpe t-ra te.! b 1 pe 1"90 c.a 
employe..! or rund~ by the Federal G<.tvernmeot; 

(Dl Federal Go\·ernmeot investigations of Lhe bac'qrwnd 
of Federal empl~ who care (Of', or teacll. Iodian chJ1. 
cite n are otUo defide n t; 

(E) funds 8 pe.ll t by the United Sta t.es on todian rese rva. 
tions Of othe~ speat for tl)e benefit of Icd.ia.o.s '111'00 are 
victi.J:N of child abo..se or family violence are i.nadequa~ to 
meet the ~ eeeds for tnect& health treatment 4lld 
00UZl.!e\.i.nJ ror Yictims of child ~ or family violen~ 4lld 
tMir families; a..od 

(F) the re i.a DO resource t.ha t 1a more n tal to the eoo tic ued 
u:l.m0C8 a.nd in~ty of Iodian tribes t.h.M their ehildrtn 
a.nd the UD.ited St8titt b.aI I d.irect inU!~ sa truste.e. in 
~ I.odisJ:l children who are mem.ben 0/, or &re 
eligible for memberehi p i.n., an IMia.n tribe; and 

(2) d.ecl.ues t.h.at two majot ,oala 0( tM United States Are to­
W identity the ecope or incidents of a.OO8e o( childree 4lld 

family violeuce in In<lia.o coonlry and to reduce IUcb 
ioddects; a..od 

(B) provide funds (or lD('cta! health treatment ror I.od.ian 
Yktims of cb.Ud a..bu.ge &!ld ramily violenoe on llld.ia.n rea­
ervatioos. 

(b) P\.'UC6J.-'l"M purpogeS 0( t.hla title are to-m l'!quire that reporta of ~ Indian children are made to 
"t.bt appropFiat.e aathorities in &D effort to prevent further 
abuse; 

(2) estab&b a relia.ble data base for rt.a~ put'lXlSe1 ~ to 
authorize I stud, to de~nni.ne tM need (or a eent.re.l ~ 
(ot reported iocideata 0( abuse; 

(3) authoriz.e such other actiOD.l as are neoessazy to ensun 
eB'ec:tm ehlld p~ in Indian eOuntly; 

(.() eN.hl.i!h the IndiAn Child AbWit Prevention a.nd Trest.. 
ment Grant Prog:ra.m t4 provld4 tunda (or the establ.ishment on 
I.odiaA n!8ervatioDt of trea~nt p~ (or Tict:ima of ch.il<i 
ecmW &buss; 

(5) proridt for technical u.:sist.anoe aM tn1.ninI related to t.M 
in~tioa and treatment oIeuet 01 child ~ and ~ect; 

(6) estabUab Indi.aD Child Reeow-ee &Dd Family Semee. em. 
ten in each Bureau 01 India.n Main ~ Office wb.icb will 
coaQst 01 mul~plliw1 team.t 0( nonne! with uperie~ 
and tra!nizl( in the remltion, identi&!tioa.. in\-est:igWon. and 
tlu~t of child ~ ADd neglect; m ptO'ridt (or the t:rea tIne a t and preven tioa 0( i.ncide c ta ~ 
family Yioleooe; 

(8) estAhl.i:al tr"ib4l.ly ope ra W progra.ma to P rot.ed Indi!Jl 
children and red ~ the inciden t. of Wnil1 violeDOl! in rodi.u 
CQWl try; and . 

(9) IUtboriJ:.e other actiOnl Il~ to en.su.n effective ehild 
prot.ec:tlon 011 llldian reM.rvatioQ&. 

nc. *' I>£J"tI(rrtOlll'!. 

For the ~ 01 th.ia title, the t.erm-

1:;6 
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(e) M \,;t. TTD~ uy 'I'uw Pu"o~ - E'..!cll m u1 tid iac:ip lin uy 
t..ea.m est4b~ u...o&r th.i.s eectloo ahall include, but ia ocX limited 
to, per.lOQllel with • beck..&'roun<i in-

(1) lA" enfo~nt., 
(2) child prot«ti\"e Jen;ces, 
(3) jU"enile CJ:)u.n&eling and adolescent mental health, and 
W oome8tic lioleO(e. 

(0 C1.\fT'U AD Vl50l T SoUl). -The SEa-e t.a.ry, in cow t.4 ~a wi lh 
the Secretary of Heal th and Human Se rrices, shall erta.bti.ah, frx 
each (ndi.aD Child ~ and Fa.rn.il, Se~ Center, an ad-Nory 
00ard to advise &..0<1 a.s..'!~ 8\lch Center in carr~ out ita 8d.iYiti~ 
under thl.s Act. Each a,d,isory board Iha.l1 coasi.rt of 7 lDfm.bel"1 
appointed by tM Settew, trom Indi.a.o t.l'ibet and huma.tl $em.:. 
pro,iders served by AD area offiee 0( the Bureau. Members Ih.a11 
Jerif without eompen.eatioa., butEl:l.41 be re~ ror travel a.nd 
other upen..sEe "hilt earryiDI out t.b. ducee 0{ the boe.rd.. 'The 
ad\i.50ry boe..rd .W as:siIt t.he Ceoter U1. coonfuIatin( p~ 
ideotiIyini tra.i.ning materia.La, and de~= policies a.D<i proee­
dum . relatin3 to (a.m.ily violence, child and child o~lect. 

(g) AnuCAOO~ Of na tVDLOf Snr-Dl'rlumfAnoH ACT TO Col· 
T"I'::U - I.od ian Cbild ~rce and Famil1 Sem~ ~a toe" e:stab­
lis~ Wlder .u~n (A) shall be subject to tM pro\-isions 0( LM 
I.ad.i.an Self·Deurtni.r.atioll Act. U a Center it Icw:at.ed in IJ1 area 
office o( the Bureau which serves more than ooe Indlazl tribe, aIl1 
applicatioa t.o eDter into • contract t.o operate t.M Center pUl'SUAllt 
t.o such Act mu.st baTt the COD.gent ot each rA the other tribes to be 
served under Lbe coolnct. ucept t.h.at, La the Juneau ~ onl1 tM 
consent of such bibe8 or tribeJ con!0r'ti4 that are ecgaged in 
~Dtractin( ot Indi.a4 Child Protection alld Family Viole.nee Pre.,en­
tiOQ Pf'Ori"l"8JM puntla.at to such Act aba11 be required. 'I'hiI sectioa 
sh.a.U ~ot preclude the designation 01 aD eristing child reeou.rce aIld 
ram.ny &e meet ceo t.et operated b1 a tribe or trihal orp.niz.a CeQ U I 
~nt.er if all o{ the tribef to be IerTed hI the Center ~ t.o IUch 
designatioa. _ 

(bJ AlnoP1.UnoNl.-Tbere are authori.z.ea to be appropria~ to 
earry out the proviaiOM ollhll ee.:tioa $3,000,003 tor e8ch 01· \be 
Wca.l yean 1 m, 1993, 1m. and 1m 
SEC. UI. oo>u.'l CBlLD PROTECnON A..'m ,.um.T V10~C8 P1l.i'\'l::N· 

nOH PROGLUI. 
(a) EnUIJSlDa:H1'.-Tbe Secreta.ry Ihall estabtiab withiD. the 

Burean &J:l lzldian auld Prc:ted:ioa and Family Viole ace Preventioa 
Proin.m to pl"O'tide ananc:ial ~ to Illl Indian tribe. tribeJ 
orpnizatioa., or int.er~ oontOrUum (or the development 01 an 
I.odiaIl Child Protection and Family V'lOlence ~otioa p~ 

("0) IJ.mwf SUI'·DlTu.w:tNA nOM Acr AounaJ0(T'8. -Tbt Sec> 
ret.a.ry it IQtboriz.ed to eater into I(J'eIeme!lta wit.h I.ndi.a.a t.ribe&, 
tribal organ.iz.a tiona, or in tu.tribaJ coll.tortiA purruAll t to the India.D 
Self·Determination Act (or the estahliAb.ment o( In<fi&.a Child 
Protection aDd Family Violence Prevelltioa pf"OiTUll 011 IndiaA 
re!oe rva tiona. 

(e) lHv1:mOA nON .u.'1) Tu.A TW:l:N'T AJn) P1..rvIlmOH or Qm..o 
AI un AND F A.Wn. J VlOu:NC'&. - AIl Indian tribe ope ra tint an lndiAa 
Child Prot.ectioa ,.zM Famil7 Yiolence PT1nllUOIl pf'O(l"a.m est.a1> 
lished UDder thit aeetioa aha.U des~te the lieocy Of officia.ll 
wh.ich sh.ail be rupotllihle-

16.t 
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with ~~ eleow tary and ee:xxxiMy 9Choo ~ or trib­
ally oootroUed Cl:JCl.lDu.n.ity coU~ (wit.h.i.!:!. the mean.i..o.g c:J 
8edion 2 0( the 'rnb.ill, Coo trou ed Cocnm uni ty College Act 
011918 (2.5 U.s.c. 1801»; 

(6) other community education eff'ortl ror tnbe.l memOel"l 
(including !Chool chilcfnn) regardiog issues or family viole.cctl, 
child w.ae. and clilld ~I~ and m such other innovative illd C"IJ.1tun.lly reJeY!..Ot progn.rns 
and pro~ as the Secnt.ary may appro...-e., including progn.tn.l 
and projcc'ta (or-

W pare..n tal a Warefles.5 and Be If·be I p, 
(B) prevention and treatment 0( a.kobol and drug·relata! 

f.am.i11 nolenoe, child abuse, &lld c.b.ild ceglect. or 
(0 home health nsitor p~ 

that ahow pro~ 01 soo:es5i'u.lly p~nti.n( aM tze.atiD.g 0!iSeI 
or family T'lole~ child a.buse, a.nd child Deglect. 

(1) SlCUr'uwJ RIoVUMNS; BMI Sl,."POA1' F\.">fl)(No.-(l) The 
SecretAry. with t.M ~ci~tk>a o( £nd.ial1 tribes. Wll establish, 
8Jld promu!~~~ by fecula&ns, • formula "bleh establishes ~ 
support tun· fot IndiaD Child Protectioa and Family Vio~ 
~lltiOQ prqramt. 

(2) In the deYeloplNnt 0( regu!&tioo.s ror be.se 8\lpport fund.in.c (or 
such p~ the Secnt.ary &b&ll de-nlop. in eonaultalioQ with 
IndWi tribes, .ppropria~ cueJ<*! standards I..l:Id rt.alllng ~uire­
meota which are CQmpe..rable'to atandArds developed by the National 
~tion.o( Social Work, the Child Welfare League of America 
a.nd other prote:ssiocal a.ssod.atioc.a in the fieJd 01 aocial work and 
child welfare. Each leTel 0( fu.oding a.sa~ ah.all eorre:spood to 
the rt.affi.cg require~nts establisbed b,. the Secnt.a.ry pul'Sua.t:lt t.o 
this sectioa. 4 

(3) Factors t.o be CODSidered in the development 01 the be.!e zupporl 
fundi.oc formul4 s.b.all ~Iude, but are cot !imi~ to-

, W pro~ aervice popu1a tioo 0( th.= progn.m; 
(13) pro~ aervice area 0( the program; 
(C) projected Dumber ol C8$eI per moo th; a.nd 
(1) spEdal circu.m.sta.n<: warrant.ing additional program teo 

aou.rees, SUc:h sa high incidence 0( child aerual I.bwe. high. 
inci&noe of mIen! ~ against 'IrOtDe.nt or the e.x.istenoe ell 
~t 'rictim POPWaCoa within tM tommu.c.ily. 

(·0 1M formula esW)~ punuan~ to thia IU~OQ ahAll 
provide fundiD( o:ece . 'ry to IUpport-

CAl ODe child proUdJ" euvioet or famil,. tioleoce ea:ae­
worker. iDcludinC triJ:lre benefits and support CC6ta, tor eadl 
tribe; a.od 

(13) an additioa.a1 child protecti'\"e aervica aDd ram.il,. tiolenee 
e.&Sie1f'Ofbr. ineJud!nc fringe be.Defit! a.cd rupport rosta, ror each 
level of aarist.a..Doe ror which a.c Loc:lla.n ~n"be qualifles. 

(5) I.e aD,. &cal ~ that appropriationa ~ n<>t ru.fficieDt to full,. 
fund IndiaD Child Protection and Famil,. Violence Prevention p"> 
gramt at each level ol assista.ooo UDder the formula req~ t.o b. 
establi!hed iD thiI IUbeectioa, available fundi (or each kve) ol 
~ ,hall be evenly d1 vided among the tri.bee qu~ fot 
thatl~o(~ 

(g) ~ANa 0' Em>11'.--semces provided UDder eootrada 
made UDder thit eection &hill rupplement., Dot supplant, aerricel 
from All1 ather funda anilable for the &arM ieneral ~ 
includmg. but DOt limited ~ 
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APPROVED DRAFT - JULY, 1985 

American Bar Association 

GUIpELINES FOR THE FAIR TREATMENT OF CHILD WITNESSES 
1M CASES WHERE CHILD ABUSE ~ ALLEGED 

A TEAM APPROACH 
1. A multidisciplinary team involving the prosecutor, 

police, and social services resource personnel should be utilizea 
in the investigation and prosecution of cases where a child is 
alleged to be the victim of or witness to abuse in order to 
reduce the number of times that a child is called upon to recite 
the events involved in the case as well as to create a feeling of 
trust and confidence in the child. . . 

a) Members of such teams should receive specialized 
training in the investigation and prosecution of cases 
where children are alleged victims and witnesses of 
abuse. . 

b) Whenever possible, the same prosecutor should handle 
all aspects of a case involving an alleged child victim 
or witness including related proceedings outside the 
criminal justice system. . 

A SPEEDY TRIAL 
2. In all proceedings involving an alleged child victim, the 

court should take approrriate action to ensure a speedy trial in 
order to minimize the en~th of time a child must endure the 
stress of his or her involvement in the proceeding. In ruling on 
any motion or request for a delay or continuance of a proceeding 
involving an alleged child Victim, the court should consider and 
give weight to any potential adverse impact the delay or contin­
uance may have on the well-being of a child. 

PROCEDURAL REFORM 
3. In criminal cases and juvenile delinquency and child 

protection proceedings where child abuse is alleged, court proce­
dures and protocol should be modified as ne~essary to accommodate 
the needs of child witnesses including: 

a) If the competency of a child is in Question, the 
court should evaluate competency on an individual basis 
without resort to mandatory or 2rbitrary age limita­
tions. 
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b) Leading Questions may be utilized on direct examina­
tion of a child witness subject to the court's direc­
tion and control. 
c) To avoId Intimidation or confusion of a child wlt­
nessJ examInatIon and cross-ExaminatIon should be 
carerully monItored by the presidIng judge. 

d) When necessary, the child should be permitted to 
testify from a locatIon other than that normally re­
served for witnesses who testify In the particular 
courtroom. 
e) A person supportive of the child witness should be 
permitted to be present and accessIble to the child at 
all times during his or her testimony, but wIthout 
influencing the child's testimony. 
f) The child should be permitted to use anatomically 
correct dolls and drawings during his or her testimony. 
g) When necessary, the child should be permitted to 
testIfy via closed-circuit televisIon or through a one­
way mirror or any other manner, so long as the defen­
dant's right to confrontatIon is not impaired. 
h) Persons not necessary to the proc·eedings should be 
excluded from the courtroom at the request of a child 
witness or his or her representative during pretrial 
hearIngs In cases where the child Is alleged to be the 
vIctim of phYSical, emotional, or sexual abuse. 
i) At pretrIal hearings and in child protection 
proceedIngs the court, In 1 ts discretion, if necessary 
to avoId the repeated appearance of a chIld wItness, 
may allow the use of relIable hearsay. 
j) When necessary the court should permit the child's 
testImony at a pretrial or noncriminal hearing to be 
given by means of a videotaped deposition. 

LEGISLATIVE INITIATIVE 
4. State legislatures should, where necessary, enact appro­

prIate legIslatIon to permit modIfIcatIon af court procedures and 
evidentIary rules as suggested hereIn and in addition should: 

a) extend the statute of limItatIons in cases involving 
the abuse of children; 
b) establish programs to provide special assistance to 
chIld victims and witnesses or enhance exIsting pro-
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grams to improve the handling of child abuse cases and 
minimize the trauma suffered by child victims, in cOOP­
eration with local communities and the federal govern­ment. 

MEDIA RESPONSIBILITY 

5. The public has a right to know and the news media has a 
right to report about crimes where children are victims and 
witnesses; however, the media should use restraint and prudent 
Judgment in reporting such cases and should not reveal the iden­tity of a child victim. 

++++++++++ 

(The above guidelines were approved by the American Bar 
Association's House of Delegates at its meeting. in 
Washington, D.C. on July 10, 1985 and represent the 
official policy of the American Bar Association. The 
following commentary, while not official ABA policy, is 
designed to assist in the interpretation of the guide­lines.) 
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AMERICAN ACADEMY OF 
CHILD PSYCHWRY 
SIAl EMoo ON 
PROlICTlNG CHILDREN 
UNDERGOING ABUSE 
INVESTlGATlONS AND 
TESllMONY 
Adopttd by Council ' \, 
FtbrUilry 9, 1986 

There is a growing public ~wl!e .. 
ness of child sexual abuse which IS In­
creasing the number of cases repor:t­
ed and the number of children under-, 
going investigation and court~oom 
procedures. Based on the senous­
ness, stress, and potential trauma of 
investigations and testimony for sex· 
uaily abused children. the Academy 
recommends modifications to allow 
children a safe and just way to partici­
pate in the legal system. 

Child sexual abuse cases require 
special judicial treatment because: 

1. Young victims may Qot be able 
to understand the trial procedures 
that have been designed for adults. 

2. The atmosphere of the court· 
room can be threatening, contusing, 
and frightening for children. 

3. Additional emotional stress for 
sexually abused children can result 
(rom direct testimony in public. 

4. Insensitive and repetitive cross 
examination of abused children can 
be misperceived by them as further 
abuse. 

S. Face·lo-face confrontations by a 
child victim with the perpetrator may 
result in severe additional trauma. 

6. The judicial process may be 
blocked when testimony is withheld 
because of fear or contusion. 

1. The complexities and potential 
harm '(0 cbild and parent that arise 
when false allegations of sexual abuse 
are made in lbe context of custody or 
visitation disputes are apparent. 

Rec:ognizin, that young children 
have special needs and modes of self­
expression. the following modific:a­
tioM in legal proceedings for cases of 
child sexual abuse ~re urgently rec· 
ommended: 

1. Provide a reasonable limit on 
the numbec of times a child is inter· 
viewed. record or videotape the first 
intemew, and have adequat~ly 
trained professionals do the first in­
terview. 

2. Coordinate and expedite juve­
nile and criminal court proceedings 
by means of single, but thorough. in­
ves'ligations. and sbared information 
between civil and criminal cases. 

3. Use child psychiatrists and other 
adequately trained adults to suppon 
and mterpret for children during in­
vestigations and testimony. 

4. Use child psychiatrists and other 
qualified professionals to evaluate: 

a) the competency of tbe child to 
testify, 
b) the credibility of the child's alle­
gations. 
c) wheth!=r the child is emotionally 
disturbed and in need of treatment. 
d) whether the cbild will be able to 
cope with the stress of giving testi· 
mony. 
e) whether tbe child would be psy­
chologically further damaged by giv. 
ing testimony, o to ensure that the child receives 
psychological preparation to appear 
in court, and . 
g) to further evaluate if it is in the 
child's best interest to have contact 
with the alleged perpetrator and 
under what circumstances if any. 
prior to court proceedings. particu. 
larly if the perpetrator is a relative. 
S. Modify hearsay and other evi· 

dentiary restrictions with appropriate 
safeguards to enable judges to better 
protect child witness-victims and al· 
low appropriate out of court state· 
ments. 

6. Exclude spectators from the 
courtroom except as necessary to the 
trial. 

7. Make alterations of the court­
room setting to be more comfortable 
and familiar to small children includ­
ing testimony in judges' chambers. 
bathroom breaks. snack breaks, age· 
appropriate testimony duration. 
child·sized furniture. the use of toys, 
dolls. drawings and other communi· 
cation aids. 

8. Allow the child the option no! !o 
look at the accused, and allow the use 
of live two-way closed circuit television 
for grand j~ry appearances and in cere 
tain cases during the actual trial. 

9. Give priority to cnild abuse 
cases on court schedules. 

10. Provide training by child psy· 
chiatrists and other qualified mental 
health professionals for police, . 
judges. involved attorneys. and ID 
age.appropriate language and proce· 
dures for children. 

11. Allow criminal courts the au· 
thority 10 grant civil orders to prol~ct 
children from further abuse. grant JU­
venile courts the authority to enforce 
treatment orders. enhance the exist­
ence and public awareness of treat· 

- ment options. 
12. Conduct a limited model pro· 

gram to consider the elimi~a!i,on .or 
extension of the statute of limItations 
in cases of child sexual abuse 10 allow 
legal recourse for minors when they 
reach the age of majority. thus f?sler­
ing justice. protection and healing. 
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November 1985 

Prosecution of Child Sexual Abuse: 
Innovations in. Practice 

Child sexual abuse occurs with alarm­
ing frequency. The National Center on 
Child Abuse and Neglect (a division 
of the u.s. Department of Health and 
Human Services) estimates that in 
1983 nearly 72,000 children were 
reported as sexually maltreated by a 
parent or household member. I LocaJ 
law enforcement agencies also receive 
a large and growing number of reports 
of child sexual abuse although the 
FBI's Unifonn Crime Reports do not 
tabulate sexual assaults by age of . 
victim. 

Perhaps even more disturbing is that 
an unknown number of similar cases 
never reach the attention o(authorities. 

I. u.s. Deputmcnt of' Health and Hu~ Semces. 
NatiooaJ O:nca- OC\ 0Ii1d Abuse and Neglect. 
NatiOllQ/ StIMIy Oft Child N~g/«t tmd Abliu Rtponittg 
(Denver: Americ:u Humane As.~.tioa. 19804). 

From the Director 

More than 90 percent of all child abuse 
cases do not go forward to prosecution. 
In many of these cases, the decision 
not to proceed is based on concerns 
about the child's possible perfonnance 
on the witness stand or the impact of 
the court process on the child victim's 
recovery. The unfortunate result is 
that many suspects are released with­
out the imposition of justice. They not 
orily escape any penalty but have the 
opportunity for further abuse of their 
initial vi~tim or other children. 

Debra Whitcomb 

Very young children may lack the 
verbal capacity to report an incident or 
the knowledge that an incident is 
inappropriate or criminal; older chil­
dren may be too embarrassed. Many 
child victims are threatened into si­
lence. When they do confide in a 
trusted adult. their reports may be 
dismissed as fantasy or outright lies. 

Even if the child's story is beJieved, 
parents and health and social services 
professionals have been reluctant to 
enlist the aid of enforcement agencies, 
largely for fear of the adverse effects 
of the criminal justiCe process on child 
victims and their families. 

Even cases that are filed with police 
may not result in prosecution for a 
variety of reasons. These include 

Both community members and criminal 
justice professionals are increasingly _ 
concerned about our apparent ineffec­
tiveness in dealing adequately with the 
crime of child sexual abuse. 

The National Institute of Justice com­
missioned Abt Associates, Inc., to re­
view research and experience in dealing 
with child victims. This Research in 
Brie/summarizes the findings discussed 
in an Issues and Practices report, Whrn 
(he Victim Is a Child. Included in this 
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inability to establish the crime, insuf­
ficient evidence. unWillingness to 
expose the child to additional trauma, 
and the belief that child victims are 
incompetent, unreliable, or not credi­
ble as witnesses. Yet, public sentiment 
increasingly favors criminal justice 
intervention in these cases. 

This Research in Brief discusses some 
problems faced and posed by child 
victims in the criminal justice system. 
It reviews legislative revisions, local 
refonns, and new techniques to alle­
viate these problems. 

Child victims in the 
criminal justice system 

By definition, children are immature 
in their physical, cognitive, and emo-

Brief is a 50-State analysis of relevant 
statutes enacted as of December 1984. 

The Brief also suggests new and crea­
tive ways of reducing the trauma of 
trial preparation and court appearances 
on child sexual abuse victims. At the 
same time, the approaches outlined 
maintain the rights of the accused and 
the integrity of the judicial system. 

James K. Stewart 
Director 
National Institute of Justice 

I • 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



.. 

I 
I 

"~.i" . 

tional development. This immaturity often cOllUl)and secrecy with threats testimony (videotape and closed-
takes its toll when children are i~ that range from withdrawal of love to circuit television). The chart includes 

I 
valved in court proceedings. From the death of the child, mother. or other extensive footnotes providing impor-
time an incident of child sexual abuse loved ones. tant clarifications or elaborations of its 
is revealed, the victim is interViewed contents. 
repeatedly by adults representing 

Visions of the father in jail. the mother ,I different agencies with overlapping Also included in this Research in Brief 
infonnation. needs. Continuances are mstraught, the family on welfare, and are statutory citations for selected 
freely granted, causing delays that the children placed in foster care issues in child witness testimony 
erode the children's memories and typically suffice to prevent a victim including competency, abused child 

I undenninc therapeutic efforts to help from diwlging the IncestuOUS situa- hearsay exceptions, exclusion of spec-
them get on with their lives. tion, often for years, sometimes tators from the courtroom, and the forever. A child who reports promptly admissibility of videotaped testimony. is by far the exception, not the rule. 

:~ I Children often do not understand the 
reasons for repeated interviews and 

If the child's situation becomes known 
This brief discusses some practical 

delays. Many choose to end the pro- concerns surrounding the actual im-

t'l cess by recanting the accusation before and the child protection or law enforce- plementation of proposed reforms. 
their cases can be adjudicated. ment authorities intervene in the fam- The findings are based largely on 

~ ily, the child may be unsier intense personal interviews conducted with 
pressure to retract tJ:te allegation. judges. prosecutors, victim advocates, 

I 
When these cases do go to court, an Regardless of whether the father or protective services workers, and law 
entirely different set of problems the child is removed from the home, enforcement officers in Des Moines, 
arises for children who are called to dissolution of the family appears Iowa; Milwaukee, Wisconsin; Or-
testify. Judges may seem to loom imminent and the child may shoulder lando, Florida, and Ventura, Califor-

~I 
large and powerful over small children the blame. Such pressure to recant is nia. Each jurisdiction possessed a 
who may feel isolated in the witness further intensified the longer the case different array of innovative statutes 
stand. Attorneys often usc language is delayed. becoming strongest when and procedures. thereby enabling 
children do not. understand and seem the child faces the de(endant from the researchers to examine a broad range 

I - to argue over everything the children witness stand. of alternative techniques. 
say. Defense attorneys ask questions 
intended to confuse them for reasons The results of this study suggest tI;1at 
children cannot cOmprehend. Many A call for change many of the new refonns have been 

I people arc watching every move the rarely used. Many unresolved ques-
child witness makeS-especially the If child victims are treated insen- tions about their ability to withstand 
defendant. sitively while their allegations are judicial scrutiny (not addressed by this 

investigated and adjudicated. their study) in addition to a number of 

II Under such conditions, children can-
participation in the process is likely to practical concerns tend to dissuade 
suffer, in tum weakening the govern- prosecutors from taking full advantage ! not be expected to behave on, a par ment's case. of the measures. with adults. It is not unusual for them 

I to recant or freeze on the witness 
stand, refusing to answer further Victim advocates and prosecutors Practical concerns with 
questions. At best, this behavior across the country are experimenting the new techniques 

;1 weakens the Government's case; at with a variety of measures intended to 
worst, it leads to dismissals for lack of reduce the stress on child victims who The plight of child victims in the 

'j evidence. become entangled in the complexities courtroom has generated considerable 

I. 
of the child protection and criminal media attention, much of it focused on 

The problems of immaturity are com-
justice systems. Several States have the potential of modem technology to 
already adopted laws that permit alter- alleviate the stress of testifying. Video-

fl pounded when the child is a victim of native-and some very controversial tape and closed circuit television, in 

~ sexual abuse. Generally, the child is -techniques. particular, have received much media 

~I 
the only witness to this abuse, and coverage, and legislators have felt 

,,! often there is no physical evidence. pressured to adopt these controversial t, 
f.~ Consequently, the case becomes a Included in this Research in Brief is a measures with limited opportunity for f: 
~, matter of the child's word against the chart analyzing selected provisions of reflection and study. 

~I adult's. This fact is aU too obvious to pertinent legisla~ion that had been ~1 
it offenders and is very simple for de- enacted as of December 1984. The 
~ 
... ~ fense attorneys to exploit. reform measures are listed in two The 'findings of this study suggest that 
~ categories: (1) those seeking to alle- these techniques can be used only in a 

~I viate the perceived trauma of giving small fraction of child sexual abuse 
~ Incest, in particular, traps the child in live, in-<:ourt testimony (hearsay ex- cases, and that there are less obtrusive, & 
fr an extremely precarious position. ceptions, exclusion of spectators); and and less controversial, ways of achiev-
~ ;. Children are taught to obey and respect (2) those authorizing mechanical ing similar effects for all but the most 
" their elders, and incestuous offenders interventions to o~oajn the child's seriously traumatized children. 
~. 
r, 
!t< 

--- -~~ 



• Perlulps the most radical of the pro- situation that may seem overpowering available for cross-examination~"The·:.~i~\.~.: • 
posed refonn measures is the use of to a child. principal goal of these statutes is to,f.·;":~·: 
closed circuit television to broadcast reduce the number of interviews the :.'.:.. I the child's live testimony from another Videotaping testimony is another child must give, but they allow for.' 
room adjacent to the trial courtroom. other benefits as well. , 
AS of December 1984, this technique technique that is highly praised. yet 

was statutorily authorized in only four seldom used when: it is authorized. At I States: Kentucky, Louisiana, ·Okla- this writing, at least 14 States have Videotaping the child's rust sttiement 

borna. mnd Texas. adopted laws authormng the introduc- can capture the child's most candid 
tion of videotaped testimony taken at reaction to the incident. Prosecutors 
a deposition or preliminary hearing in and victim advocates report that the I These laws pennit the attorneys and a lieu of live testimony at trial. But technique encourages guilty pleas.3 

supportive adult (e.g .• victim assistant some prosecutors point out that the Police, social workers. and prose-
or close relative) to be present with the environment at a deposition can be cutors in many jurisdictions are already 

I child during the broadcast. The defend- more traumatic than that of a uial using videotape to achieve these goals. 
ant and equipment openr~ors may courtroom. Depositions take place in even in the absence of laws authorizing 
also be present, but the child is not small rooms, thereby bringing the introduction into evidence at trial. 
allowed to see or hear them. child and the defendant into closer 

I physical proximity than in the trial There are drawbacks to these videotape courtroom. The judge may not be 
Whether the use of closed circuit there to monitor the behavior of the statutes, however. Since child victims 
television satisfies the defendant's defendant or his counsel, and victim must be available for cross-examina-

I constitutional right of confronting his adv~tes may not be pennitted to tion, the laws do not protect them from 
or her accuser has not yet been re- attend. the presumed trautna of testifying at 
solved. But prosecutors and judges uial and confronting the defendant. 
question the value of this technique And. unless the court places them I from another standpoint: What effect If a court finding of emotional trauma under a protective order, the video-
does the new medium have on jurors' or unavailability is prerequisite to a tapes may become public property. 
perceptions? videotape substitution for live testi- perhaps even appear on media broad-

I mony. the child may be subjected to a casts. causing incalculable trauma for 

Although there is some empirical 
battery of medical and/or psychiatric the child and family. Also, the tapes 
tests by examiners for the State and the become a liability if the child volunft 

evidence to suggest that televised trial defense. Some prosecutors also be- teers contradictory information. or if 

I materials have no markedly negative lieve thl''' a child who successfully improper questioning techniques were 
effect on courtroom communication endures all the proceedings leading up used to elicit responses. 
between trial participants and jurors.2 to the deposition or preliminary hearing 
these findings are far from conclusive., can succeed at trial as well; indeed. by Useful 8J1d effective techniques I that point the videotaped deposition 

merely substitutes one formal proceed- . Much attention has been focused on 
The primary purpose of c19sed circuit ing for another. technological aids intended to help 
television is to avoid direct confronta- child victims in the adjudication proc- I tion between the child and the defend- ess. Some of the most useful and 
ants, but there are other means to this The purpose of the videotape statutes effective techniques, however, do not 
end. Some prosecutors use their own is to spare the child the presumed involve advanced technology. Statutes 
bodies to block the victim's view of trauma of a pub~ic appearance in creating special exceptions to hearsay I the defendant during the direct exami- court. Y ct, many interview respond- for certain out-of-court statements of 
nations. Others simply instruct chil- ents observed that the courtroom child sexual abuse victims fall into this 
dren to look elsewhere while they audience is not a major concern for category. 

I testify, or to look for a supportive most children. They also noted that 
family member or victim advocate in there rarely is a general audience; 
the courtroom audience. One victim when spectators are present, they can Child sexual abuse victims sometimes 
advocate encourages children to tell often be persuaded to leave voluntarily make innocent remarks that are quite 

I the judge if the defendant is making by simple request of the prosecutor. explicit in their portrayal of sexual 
faces. Existing statutes for closing court- activities that should be unknown to a 

rooms-another popular remedial child. For example, when a 7-year-old 

Such instructions may not completely 
technique-are seldom invoked. girl spontaneouslY'asks her father, in I child's language, about details of 

eradicate the child's fear of seeing the 
At least three States-Texas, erection and ejaculation, there can be 

defendant in court. but at least they little doubt that this child was sexually 
impart a small sense of control in a Louisiana, and Kentucky-have abused in some way. Yet this kind of I adopted laws permitting a videotape 

taken of the child's first statement to 3. This effect was reponed 10 us in telephone 
2. GenJd R. Miller. '1llc Effects ofVidcotaped Trial be introduced into evidence. For the inlerviews with prosecutors across the country. See 
Materials on Juror Responses." in P~hoIogy and taping, the child must have been also. Reinlwdt Krause. "Videotape. ccrv Help I 1M Law • ed. Gordon Berman!. Charles Nemeth. and questioned by a non-attorney, and Child Abuse Victims Tell Their Story but Legal 
Neil Vidmar (Lexington. MA: Lexington Books. Problems Remain.- in LAw £nforam~1t/ TtC'hn%gy. 
1976).205. both the interviewer and child musr.be (November 1984). 16-1~. 
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Exhibit I 

Statutory provisions relevant to child witnesses in sexual abuse cases· 
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statement does not fit into traditional 
hearsay exceptions and would be inad­
missible in most States. 1be new laws 
would admit such a statement, pro­
vided that certain indicia of reliability 
are met, even when the child is un­
available as a witness. 

Many effective innovations do not 
require statutory reform at all. These 
include the following: 

• enhancing the child's communica­
tion skills through dolls, artwork, and 
simplified vocabulary; 

• modifying the physical environ­
ment-providing a smail chair for the 
child, having the judge sit on a level 
with the child or wear business clothes 
instead of a judicial robe; and 

• preparing child Victims before their 
courtroom appearances-briefing 
them on the roles of people in the 
courtroom, introducing them to the 
judge, taking them for a tour of the 
courtroom, and allowing them to sit in 
the witness cruili and speak into the 
microphone. 

By demystifying the courtroom, these 
techniques help to alleviate children's 
fear of the unknown, thereby enhanc~ 
ing the accuracy and efficiency of 
their recall abilities." 

Most of the legislative reforms address 
only the trial experience, and therefore 

· benefit only those children whose 
cases go to trial. However, the trial is 
only the culmination of a long series 
of stressful events that the child en­
dures as the case is adjudicated. Some 
States have adopted laws intended to 
ease the child's anxiety throughout the 
criminal justice process. Such legisla­
tion includes the following: 

• laws permitting child witnesses to 
have a supportive person present 
during court proceedings, and offering 
the services of the court to explain the 
proceedings to the child, assist the 

•• Helen E. Dent and Geoffrey M. Stephenson. MAn 
ExpcrimenW Sludy of &he Effectiveness of Different 
Tccbniques of Quesiioning OIild Witnesses.· in 
British JOIU7ItJi of Scci4J aNI Clinical Psychoi.ogy. 
(1979): <41; citing W. Stem. "The Psychology of 
Testimony." in Journnl of Abnormal and Scci4J 
Psychology. Vol. J4 (1939): 3-20; E. Lord. ~E.xpcri­
mentally Induced Variations in Rocsclach Perfor­
mance," in P:rycltological Monograph. Vol. 64 
(1950): 10; :md C. Zimmerman:md R.A. Bauer. 
"Effect of an Audience on What Is R<:mcmbered." in 
Public Opinion Quartuly. Vol. 20 (1956): 238-248. 
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Exhibit 2 

Statutory Citations for Selected Issues in Child Witness Testimony 

Competency 
Ala. Code § 12-21-165; 
Ariz. Rev. Stat. Ann. § 12-2202 
(controlling); 
Ark. Rev. Stat. Ann. § 28-1001; 
Cal. R. Evid. R. 701; 
Colo. Rev. Stat. § 13-90-106(1)(b) 
(controlling); 
Fla. Stat. § 90.601; 
Ga. Code §§ 38-1607, 1610; 
Hawaii Rev. Stat. § 62 i -16; 
Idaho Code § 9-202; 
Ind. Code § 34-1-14-5 (applied to 
criminal matters via § 35-37-4-1; § 
35-1-31-3); 
Iowa Code § 622.1; 
Kan. Stat. Ann. § 60-417; 
Ky. Rev. Stat. § 421.200; 
La. Rev. Stat. Ann. § 15:469; 
Md. Cts. &: Jud. Proc. Code Ann. § 
9-101; 
Mass. Gen. Laws. Ann. ch. 233, § 20; 
Mich. Stat. Ann. § 27A.2163; 
Minn. Stat. § 595.02(1)(0; 
Miss. Code Ann. § 13-1-3; 
Mo. Rev. Stat. § 491.060(2); 
Neb. Rev. Stat. § 27-601; 
Nev. Rev. Stat. § 50.015; 
N.J: Rev. Stat. § 2A:81-1 and R. 
Evid. R. 17; 
N.Y. Crim. Proc. Law § 60.20 (Con­
solo); 
Ohio Rev. Code Ann. § 2317.01; 
Okla. Stat. tit. 12, § 2601; 
Or. Rev. Stat. § 40.310; . 
fa. Stat. Ann tit. 42, § 5911 (Purdon); 
S.D. Codified Laws Ann. § 19-14-1; 
Tenn. Code Ann. § 24-1-101; 
Utah Code Ann. §§ 78-24-2, 76-5-
410; 
Wash. Rev. Code 5.60.050; 
Wis. Stat. § 906.01; 
Wyo. Stat. § 1-138. 

Some of the above are codified versions 
of R.EVID.R.601. In addition. 
R.EVID.R.601 is found separately for 
the following States: Alabama, Alaska, 
Arizona, Colorado, Delaware, Iowa, 
Maine, Michigan, Montana, New 
Mexico, North Carolina, North Dakota, 
Ohio, Texas, Vennont, Washington, 
Wyoming. 

Abused child bearsay 
exceptions 
Ariz. Rev. Stat. § 13-1416 (1984); 
Colo. Rev. Stat. § 18-3-411 (3); 

Ill. Rev. Stat. ch. 38. para. 115-10 
(1983); 
Ind. Code § 35-37-4-6 (1984); 
lean. Stat. Ann. § 60-460(dd) (1982); 
Minn. Stat. § 595.02(3) (1984); 
S.D. Codified Laws Ann. § 19-16-38 
(1984); . 
Utah Code Ann. § 76-5-411 (1983); 
Wash. Rev. Code § 9A.44.120 (1982) 

Related provisions: Some States permit 
the use of certain out-of-court state­
ments in a crimidal prosecution if the 
witness is available to testify. See. for 
example, Del. Code Ann. tit. II, I 
3507 (1953) (statement can be consis­
tent or inconsistent). 

Exclusion of spectators from 
courtroom 
Ala. Code § 12-21-202 (1940); 
Alaska Stat. § 12.45-048 (1982); 
Ariz. R. Cr. P.R. 9.3(c) (1973); 
Cal. Penal Code § 868.7(a) (1983); 
Fla. Stat. § 918.16 (1977); 
Ga. Code § 17-8-53 (1933); 
III. Rev. Stat. ch. 38, para. 115-11 
(1983); 
La. Rev. Stat. Ann. § 15:469.1 (1981); 
Mass. Gen. Laws Ann. ch. 278 §§ 16A 
(1923), 16C (1978); 
Mich. Comp. Laws § 750.520; 
Minn. Stat. § 631.045 (1982); 
Miss. Const. art. 111. § 26; 
Mont. Code Ann. § 3-1-313 (1977); 
N.H. Rev. Stat. Ann. § 632-A: 8 
(1979); 
N.Y. Jud. Law § 4 (1968); 
N.C. Gen. Stat. § 15-166 (1981); 
N.D. Gen. Code § 27-01-02 (1974); 
S.D. Codified Laws Ann. § 23A-24-6 
(1983); 
Vt. Stat. Ann. tit. 12, § 1901 (1947); 
Wis. Stat. § 970.03(4) (1979). 

Related provision: Utah Code Ann. § 
78-74 (1953). Utah's law authorizing 
the closure of the courtroom in an action 
of ..... , seduction, ... , rape! or assault 
with intent to commit rape," has been 
construed to apply only in civil 

. actions to avoid conflict with the 
Constitution. 
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Videotaped testimony 
admissible 
Alaska Stat. § 12.45.047 (1982); 
Ariz. Rev. Stat. Ann. § 12-2311 
(1978); 
Ark. Stat. Ann. I§ 43-2035 to 43-
2037 (1981. 1983); 
Cal. Penal Code 1346 (1983); 
Colo. Rev. Stat. § 18-3-413; 
Aa. Stat. 1918.17 (1984); 
Ky. Rev. Stat. § 421.350 (1984); 
Me. Rev. Stat. Ann. tit. 15, § 1205 
(1983); 
Mont. Code Ann. §§ 46-15-401 to 
46-15-403 (1977); . 
N.M. !,t. Cr. P.R. 29.1 (1980) (based 
on N.M. Stat. Ann. § 30-9-17 (1978»; 
S.D. Codified Laws Ann. § 23A-12-9 
(1983); 
Tex. Code Crim. Proc. Ann. art. 
38.071 (1983); 
Wis Stat. § 967.04(7) (1983). 

Related provision: Iowa Code § 232.96 
applies to petition alleging a child in 
"need of assistance" in juvenile pro­
ceedings. not criminal prosecutions. 

Related provisions: State law some­
times pennits a deposition in sexual 
assault cases to be used in lieu· of live 
testimony if the accuSed consents. See, 
for example, Va. Code § 18.2-67 
(law does not specify videotape). 

Closed circuit testimony 
available 
Ky. Rev. Stat. § 421.350(3) (1984); 
La. Rev. Stat. Ann. § 15:260 (1984); 
Tex. Code Crim. Proc. Ann. art 
38.071(3) (1983). 

Abused child videotape fIlm 
hearsay exception 

Ky. Rev. Stat. § 421.350( I) and (2) 
(1984); 
La. Rev. Stat. Ann. §§ 15:440.1 to 
15:440.6 (1984); 
Tex. Code Crim. Proc. Ann. art 
38.071(1) and (2) (1983). 
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One of the most visible righlS of 
criminal defendants in the United Slates 
is the right co confront their accusers. 
This right is provided by the Sixth 
Amendment co the U.s. Constitution. 
The right CO confrontation helps to ensure 
that the accuser will contemplate theseri­
ousness of the allegations and will be 
more likely to tell the bUlb. 

With few exceptions. the right to 
confrontation has been routinely 
protected by the U.S. Supreme Court. 
However. during the prosecution of 
alleged communist sympalhizcts in !he 
19SOs. the U.S. Supreme Court upheld 
employment firings and passport denials 
based on secret information and unidenti­
fied witnesses. This practice led Justice 
Douglas to aulhoradissent in lu v.ll2m 
[351 U.S. 345 (1956)] in which he wrote, 
IAA hearing is not a hearing in the 
American sense if faceless infonnClS or 
confidential information may be used to 
deprive a man of his liberty." 

Thirty-two yean later. Justice 
Douglas's dissenting opinion found new 
lightinCQxv.ImYa [487 U.s. 1012, 108 
S.a. 2798 (1988»). This decision marks 
one of the most recent declarations by the 
Supreme 'Court, on the confrontation 
issue and has a direct impact on crime 
victims. 

TheCQxdecision focused on Iowa's 
attempt to minimize the emotional im­
pact on child witnesses testifying in 
sexual assault cases. In Qrt, the defen­
dant was charged with committing 
lascivious acts with two 13-year-old girls 
who were camping out in a neighbor's 
back yard. In order to encourage the testi­
mony of the two victims, the prosecutor 
asked for permission, pursuant to an Iowa 
statute, to alter the courtroom to shield 

the child wilnCSSeS from the sight of the 
defendant. The courtroom lighting was 
adjustedandascrcen was placed between 
the defeudant and the child witness. The 
screen enabled the defendant CO see !he 
witness diinly but the witness could not 
see the defendant. The defendant") 
strenuously objected 10 this barrier as a ~ 
violation of his right to confrontation. \. 
The Supreme Cowt agreed, emphasizing 
the lengthy history of the right to confron­
tation and announced that it had never 

. doubted that the Sixth Amendment 
guaranteed the defendant the right to 
confront the witness face-to-face. The 
Court did indicate, however, that this 
confronlation did not compel the witness 
to fix his eyes upon the defendant., and 
recognized that the witneSs could "studi­
ously" look elsewhere. However, the 
Court ilSelf realized the effect that a 
witness's failure to look at the defendant 
could have on the jUdge and jury. 

Balancing th~ rights 01 the accused 
with th~ rights olllle victim 

The dilemma faced by courts subse­
quent to the ~ decision is how to pro­
tect the defendant's right toconfrontatioo 
while at the same time easing !he impact 
of testifying on child witnesses. 

As of 1990,41 states have laws pro­
tecting child witnesses. 

• 34 states have enacted statutes that al­
low for the child's testimony to--be 
videotaped. 

• 22 states allow for exceptions to a rule 
of evidence that excludes out-of~ourt 
statements. 

• 26 states have enacted statutes that 
allow the child witness to testify via 
closed-circuit television. 
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Those states that allow videotaped 
testimony gena-a1ly'record the testimony 
in advance and then show it to !he jury 
during the trial TIievideotape is oSually 
made in an empty courtroom with only 
the judge, witness, prosecutor. defendant 
and defense counsel present. This tech­
nique is intended to reduce the number of 
strangers present when the child witness 
must disclose the particular intimate 
details of the crime. Those states that 
employ this method argue that tbe 
defendant's right to confrontation is pre­
served, since the defendant and defense­
counsel are present and can object to any 
part of the child's testimony and ha\'e the 
opportunity to aoss-examine the wit-

, ness. California provides fortestimony in 
this manner undet Penal Code § 1346. H 
the child is 15 or younger, histber testi­
mony is taken during a preliminary bear­
ing. If. at trial, the court finds that further 
testimony would cause emotional trauma 
and essentially render the witness unable 
to testify, the videotaped preliminary tes­
timony may be admitted. 

Slates that allow out-of-court testi­
mony to be admitted risk running afoul of 
a long-standing legal rule against admis­
sion of hearsay evidence. whicb is 
evidence based on the reports of others 
cathet than on the personal knowledge of 
a witness. Hea~say statements are 
potentially dangetous because they are 
second-hand in nature and the accused is 
denied the opportunity to confront the 
originator of the statement Under certain 
circumstances, hearsay statements may 
be admitted, but there are no specific 
exceptions for statements of child wit­
nesses. The Supreme Court has indicated 
its position to some extent in QhiQ v. 

See Child Witne5ll, page 3 
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Robetq [448 u.s. S6, 100 S.CL 2531 
(1980)). In Robem. the court indicated 
that certain hearsay statements 'NOUld be 
aDowedifthe wimcss were "lmavailable­
to lt$dfy and the statemenlS indicated 
they were reasonably reliable. 
_ California enacted Evidence Code 

§ 1228 to address this particular issue. 
Undec § 1228. statements made by a child 
sexual assault victim lZ-Years-<lld or 
younger may be admitted provided the 
starements meet the fonowing aitcria: 
the statements must be included in a writ­
ten offICial; the statements must be made 
prior 10 a defendant's confession; \he 
child must be "unavailable" or must 
refuse to testify; and the statement must 
be taken in a trustworthy fashion by a law 
enforcement official. 

"Ttchnologktllbarrltn" 
Lawmakers have also au.empted to 

provide a technological barrier between 
the dilld victim and the defendant by 
allowing couru to provide for testimony 
via two-way closed-clrcuit television. In 
California, Penal Code §1347 pennits 
child witnesses 10 years old and younger 
to testify from another room. The only 
people allowed in the room with the 
witness are a suppon person, a video 
technician, and a bailiff. A television 
monitor allows the witness 10 be seen in 
the courtroom. At the same time, via 
another monitor, the witness can see the 
deCendant. 

Closed~ircu~t television procedures 
vary wi<Jely from state 10 state. For 
example, some states utilize a one-way 
television hook-up, which allows the 
witness 10 be viewed in the courtroom, 
but the witness cannot view the defen­
dant. California has auempted to avoid 
any possible problems linked to the 
confrontation clause. Penal Code § 1347 
provides a detailed list of preliminary 
fmdings that must be made before pennit­
ting two-way television lestimony, thus 
preserving the rights of both the 
defendant and the child witness. 

TIle Supreme Coun's decision in 
~ may leave some protective measures 

ill doubt. However. the Coon bas ex­
pressed some interea in addressing the 
issuconce again. This year the Coon will 
decide two mote cases involving protec­
tive proc:edureI Car child witnesses in 
trail v. MaaJand [316 Md. 551, S60 
A.2d 1120 (1989)] and lYIidl1 v. Idahu 
(116Idiho 382. 775 P.2d 1224 (1989)]. 

TheQUcaseinvolvedMaryland's 
attempt 10 employ closcd-circuit televi­
sion. A Maryland court used a one-way 
closed~ircuit television system that al­
lowed the judge, jury and defendant 10 
remain in the courtroom and placed the 
witness and auomcys in another room. 
The Irial court authorized this procedure 
without interviewing the child and with­
out requiring the prosecution to show the 
emotional impact upon· the child. 
Because California' s method is different 
in many respects, it is possible the 
Supreme Court may disallow the 
Maryland procedure without doing 
severe damage to Califomia'sapproach. 

In ~ v. IdabD .. the questioned 
procedure involved the use oC an excep­
lion to the hearsay rule. The Idaho COUR 
was raced with the testimony of a 
pediatrician who relayed a conversation 
he had with the child victim. The coun al­
lowed the testimony even though .the 
pediatrician did not fonow an accepted 
interrogation procedure and did not 
record the conversation. In addition, the 
pediatrician asked questions that seemed 
to suggest the desired answer. Since 
California's method is quite different, it 
may survive even if the Supreme Coun 
strikes down the Idaho procedure. 

In order 10 obtain some insight into 
how the Supreme Coun might rule on 
these two cases, it may be helpfuJ to 
examine those cases that the Co un 
declined to considec and returned to the 
trial courts to be examined in light oeQu:. 

In~v.Iar2n[10SN.M. 91, 729 
P. 2d 1371 (1986)1, the defendant was 
convicted aCter the child was allowed to 
testify by use of videotape. The New 
Mexico procedure allowed for the deC en­
dant to be present at the time of the 
lcstimony but to be seated in the control 
studio out of the witness' line of sight. 

In~v. Wisconsin[l41 Wis.2d 
384, 416 N.W. 2d 69 (1987)], the 
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ddendant objected to the prosecution's 
intentional use of a blackboard that 
blocUd the child witness's view oC·the 
defendanL Also, the judge had made no 
prebmmary finding of a necessity for the 
procedure. In a similar case 1l..S.. v. Imn 
Moccasin [878 F.2d226 (8th Cit. 1989)], 
the prosecutor placed a demonstration 
easel between the child witness and the 
defendanL The lower coon detennined 
that the strategically placed easel had not 
been used to shield the witness from the 
defendant's gaze and did not violate the 
defendant's confrontation rights. 

The approach used in Kansas was 
questioned in ~ v: Chisolm [245 
Kansas 14S,177 P.2d 753 (1989)]. In 
Cbisolm, the court used closed~ircuit 
television. 'The .attorneys, cameraman 
and defendant were in the same room as 
the child witness, but the defendant was 
hidden from the witness's view. 

These cases vary widely in their 
approach to acommon problem and none 
is idenlica1 to the Cali Comia provisions. It 
i$ also possible that the various proceo 
dures might ultimately prevail since the 
Supreme Coon bas merely requested that 
the Irial courts reconsider their use in 
light of CQX v. ~ Many of the current 
approaches, however, are certain 10 fall 
within the Coon's decisions this term 
when ~and~are decided. 

WUI Co.! bt changed? 
The U.S. Supreme Court may 

consider limiting the effect of ~ or, 
though it is less lilcely. may even overturn 
the decision altogether. Justices 
O'Conner and White, in a separate con­
cwring opinion in ~ indicated that 
there may be situations in which they 
would be willing to provide some protec­
tion for child witnesses. Their opinion 
specifically mentioned some of 
California's provisions as examples of 

-- procedures that might be allowed. The 
newest member of the Court. J usticc 
Kennedy, did not panicipate in the ~ 
decision. Therefore, if the right test case 
reached the Court, Justices While, 
O'Connor. and Kennedy may join with 
the dissenting justices in ~ to change 
the law in this area. 

-ScoulJarper 
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was the victim of sexual abuse; (2) evidence that she had been 
in the custody of the suspect at the time the injuries oc­
curred; (3) ~stimony ot the older daughter that their father 
abused the younger daughter, thus corroborating the 
YOWlier daughter'll sta~ment; and (4) the testimony o( the 
older daughter that she hene!! was abused by their [ather, 
thus corroborating the younger daughter's statement that 
her sister had also been abused, These facts, coupled \\;th 
the circumstances surrounding the making ot the statements 
acknowledged by the Court as suggesting that the state-­
ments are reliable, iive rise to a leiitimate argument that ad· 
mission of the statements did not violate the Confrontation 
Clause. Because the Idaho Supreme Court did not eonsider 
these factors, I would vacate its judgment reversing respolld. 
ent's com;ction and remand for it to consider in the first in· 
stance whether the child's statements bore "particularized 
guarantees of trustworthiness" under the analysis set forth in 
this separate opinion. 

For these reasons, I respectfully dissent. 

.l:\~IES T. JO'ES. Idaho Auornc)' General (JOHN J. MC~f"­
HO-';. Chief Dpl~. Atly. Gen. lnd ~IYR~." A.!. STAH~fAS. Dply. 
.\It) Gen .. 1.1n In<: bricf.q for pelllillners: W1LL1A~ C. BRYSQS. 
\)':pUI~ Soli~ilor General (KE:-':-'ETH W. STARR, Sol. Gen .. ED· 
\\.\RD S.G. DE\\IS JR. '\)51. Alh. G.:n., and MICHAEL R. 
f)KEEBE'. \~,t. Iv th.: Sol. (j~n .. or. the brlel:~) for U.S .. as amicus 
~"ria.:: ROl.F \1I<:II/~FI. KF.H'E. Boi~.:. Idaho. for rcspondent. 

~o. 89-478 

MARYLAND, PETITIO~ER v. SA~DRA ANN CRAIG 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 
OF ~ARYLAND 

Syllabus 

~o. 89-4i8. MiUed April 19, 1990-Dteided June 21,1990 

Respondent Cl'lIi. wu tried in .• Maryland court on m'eral ehar~e! re:!I~d 
to her a.lIe~ed ItlCUal abust of a 3i.'~·year-old chUd. Strofe the tria! 
heian, the St.a~ souiht ~ invoke a J~te s:.atutoJ')' procedure pennitHng 
a judie to ~cej\'e, by on~\'Iay dosed circui: television, the cutimonv of 
an alle&ed child abuse victim upon determinini tha~ the child', c~rt­
room testimon)' would result in the child ,ul!erin~ serious emotional dis­
trus, such that h. or ahe could no: reasonably communicate. lC the pro­
cedure is invoked, the child, prosKUUlr, and defens.e counsel withdraw 
to anot.'1er room, where tlle child is examined and crot .. ellamilled; the 
jud.e. jury, and defendant ~main in the COurtrOOm, where tn. testi­
mony is displayed. Altbouih the child esnnot au the d.r.ndant, the de­
fendant remains in electronie conununitation with counatl, and objec­
tions lll3Y be made and ruled 011 u if the witness we" in the cour.room. 
The eolll"': ~jec:ed Craii't objection that the procedw..'s u .. violat., th. 
Confrontation Clause oC the Sbcth Amendment, rulin, that Crti, "­
t3ined the essence of the nih! to confrontation. Based on expert tes:i­
many, the cou~ also found tha: the &lleied victim and other allegedly 
abused children who were \V\tn~~ would suffer serious emotional dis· 
tress it the)' Wert required to teSLify in the courtroom, such that each 
would be un:able to commwU~te. Findini that the children we~ com­
~ttnt to tes:i!y. the court pennitted testimony Ilnd'f the procedure, 
and Crale WQI ~on\'icted. The Stat. C-cun oC S~ial Appeall a.!I'.rmed, 
but the Stat, Court of Appeals reversed. Althouih it rejecte<i Crail" 
arll\lment tn;!t the Cl.,use requires in all cases a fac.-to-{a~e COW'U'oom 
encounter between the accused and 8«users. it found that the State'l 
8ho\\;n\1' wa, insufficient to rueh the high threshold required by CO" Y. 

10;;'0, 487 U. S. 1012. before the procedure could be invoked. 'The court 
held that ~he procedUre usually C1IMot be invoked :lnless the child ini­
tially is questionec ir. the defendant', presence 8."ld tlut, before usin" the 
one-way television procedure. tile trw court must ~termine whether a 
duld would !u!!er ,e~'ere emotional diltrus it he or she we~ to te5titv 
br two-way t.:l~\'i.3ion. • 

.'Ide.: 

an ad.t!"Ul1' Proctedin,l before 0\1 trter of !act, " ,.rvt<l by the eom­
billed el!teta ot the tltmtnta ot conJrontition: phYSIcal prewnct. oath, 
cro .... :umir .. tion. and observation of dtmea.nor by the trier at fact. 
Althouih tac .. to-fact eonfrontation forml the core ot the ClaU,.·, val­
ues, It l& no<: an indispenuble element of the conb-ontation riihL If i: 
WIre, the Clau .. would abroiate virtually every hun.y , .... ception, are­
lult lon, rtJ~ed U Ilnizltended IIId too extrtma. Ollio v. Ro6trc.. ~48 
U. S. 56, Q. Accordincly, thl Clault must be intupreud in a mann.r 
IIIl1itive to ita purpose and to the nteelsiti .. 01 lJ'W and tht ad\'eruJ')' 
proceu. Ste, t. g., Kirbv Y. tTniud SIa(U, Ii'. U. S. 410. ~onethe­
leu, the nihl to eonfront accusatory 'vitne .... may be satislled abient a 
phy.icsl, tace-to-ta« confrontation at lJ'ial only where denial of luch con­
frontation it n.cesaary '.0 tw-ther III importlllt public policy and only 
where the teltimonY'1 reliability \I otbtT\vUt as.und, COV, ,upra, .t 
1021. 

2. )Uryland't intereat in prOttetini child witn.uea trom the trauma 
of teati!>'ini in a ehild ,bus. ast it .ufftciently important to justify the 
use or its special procedure, provided that the State makes &/I adequate 
showini or necessity in an individual case.· 

(a) While Maryland'i procedure preventa the child from ~ein, the 
defendant, \t preuJ'\'8I the other elements ot con!rontatlOll and, thu., 
adequately ensures that the testimony i, belth reliable and lubject to ric­
crou. advtrsarial ttatiJIi in a mlUUler lunction.ally equivalent to that ac­
corded live, in-penon tutimony. These asluranc~ are tar creater th:uI 
thOle required tor the .dmluion ot heana), ltatementa. Thus, the use 
or tIM one-my closed circuit television procedure, where it Is necesUl')' 
to 1\.Irtbtr an imPOl'Wlt statt intt ..... !. dOH not impinie upon the Con­
frontation Clause's tntth-setltini or aymbellie purpostt. 

(b) A SUtt'. interest in the physical and psycholoeical well-being ot 
child abuse victims may be sutJ\cienlly important to outweiih, at least in 
some eases, a defendant'. riibt to faee hi. or her accusers in court. The 
fact that most S~\es have enacted similar statutes ane!l..s to widespread 
bellet i? such a pubUe policy's Import.a.nce, and thill Court has prtvioully 
recoanued that Statu hive. compeUilli interest in prou.ctin, minor 
victim. ot st.'I: aimes from II.trther tn,uma and embarrassmtnt, see, 
c. g., Globe NnIIJpaper Co. v • .. u~ior Court, ~&7 U, S. 596,60'7. 'l'ht 
Mar)'land I..iialature'l C'Onlidtred judpent reiardinr the Importance 
ot its intuttt will not be second-i\lUSed, w;jven the Stau.'. traditional 
and transcendent int.n" in Prottetini the wtLCare of children IIId tb. 
crowinC bod1 ofacademle Utertwre documentinc the peycholoeical 
trauma lu!l'ertd by child abust vietims who must tHtUy in court. 

(c) The Teqw!ite nt(essity andinr must be cue sI*ifte. The trial 
court mutt hear evidence and detumine whether the procedure'. use i. 
nem$U)' to proteet the particuLa.r child wilnw' welfare; l'IIId that the 
child woWd be traumatiud, not by the courtroom ienetally, but by the 
defendant'. presellCe; lJld I1nd tJlat the emotional distrtss sutr,red by 
the child in the defendant'. pruence ~ more than tU millimil. Without 
detlrmininJ tht minimum lhowine ot emotional trauma required (or the 
use oC I lpecial proeedw.., the Maryland ,tatUtl, which requires I deter­
mination that the child will .uller aerioua .motlonal d~tru. !ueh that 
the child wmot reasonably eommWlieate, clearl)' sutl!cu to meet C'On­
ltitutiona! IWldardt. 

(d) S~ there it DO diJpute that, bert, the children tHtiAed WId.r 
oath, were lubjftt to Cull C1OIHxaminatiOll, IJld were able to be ob­
MJ'\'ed by the judie, jUl)', and derendant u they testifted, admittini 
th.ir t.eltimony it eonsonant with the Confrontation Clause, provided 
that a proper l\e(eaaity &.dine hal bttn mad .. 

3. The Court of Apptala eJTtd to the extefU th" it may have rested 
its conclullon that the trial coon did not mab the requisite neeessit)' 
dndini on the lower eoun·. failure to obterv. the children's behavior in 
the defendant'a pretence UId ita failure to explore lest ~stricti .. e alter­
native. to the one-way televiJli!)n procedure, While .lIeh eviden:iary re­
quirements could Itrenw;chp.D tht iJ'OWlde Cor the use ot prot.~tive men­U"', only a ca.sa-.pec!1\c ntCUIity ftndini it required. This Court will 
not utabliall, u • matter' oC federal coMdtutionalla,,,, .ucb eat.tiOl'ic21 
evidentiary pnrequi.ites tor the \IN of the OII .. \"y procedw... 

316 Md. 551, 560 A. 2d 1120, vlcated and remanded, 

O'CONNOR, J., deUvered the opinion of the Court, in which R£HNQUIST, 
C. J., and WHITE, BLACit.'oIt:H, and KE~:tlEDY, J3., joined. ScA \..1 01.. J., 
t\:~d a dissentini opinior., in which BR£NNA.'1, MARSHALL, and Sn;vE.'1s, 
JJ., joined. 

JUSTICE O'C{)NNOR delivered the opinion oC the Court, 
This case requires us to decide whether ~he Conu-ontation 1. The Corul'1ln:.a:ion Cll~ does not euanJltee criminal defendants 

an ab.o/uu right :c I !a~e-:&-!aee meetini lIo;th :.he wit!1ess~ lpinst 
tllem at trw. TIlt Clluse', eentrsl purp<lee, to !I',sur. the reiiability of Clause of the Su.."th Amendment categorically prohibits a 
(he evice:lce s..ur..lt a defendlllt by subjectin~ it to riioroul ~!tini in child 'i'.;tness in a child abuse case from testifj;ng against a 
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construction if that phrase was construed as inc!udinf: a sin­
~Ie slap. However the chal\en~e \\'a5 framed, though, the 
habeas court could not limit iUeif to the question whether 
a rational factfulder could conclude that the slap fell 'l'ithin 
sorru plausible defrnition of "physical abuse. ~ 

UI 

The majority's discussion of the way in which a federal 
habeas court should review the application of a valid awa· 
vatin~ circumstance to the Cacts of a particular case seems 
to me to be flawed in significant respects. My principal dis­
agreement, however. is \Ioith the Court's insistence on ad­
dressing the issue. The majority makes no effort. to justify 
its holding that the Arizona Supreme Court has placed con­
stitutionally sufficient limitations on its "especially hei­
nous ... or depraved" aggravating circumstance. Instead 
the Court relies entirely on a sentence of dictum from today's 
opinion in Walton- an opinion which itself offers no rationale 
in support of the Court's conclusion. The dissenting opinion 
in Walton notes the Court's increasing tendency to review 
the eonstitutional claims of capital defendants in a perfunc­
tory manner, but the Court's action in this case goes rar be­
yond anythini that is there observed. 

1 dissent. 

GERALD R. GRA:-"T. Arizona -\ssistant Atlornc\' General (ROB­
ERT K. CORBI!'<. Atty. Gen. and JESSICA GiFFORD Ft.;NK­
BOLSER. Chief Counsel. on the briefs) for pctitiono:rs: JAMES S. 
LIEBMAN. :-'C'A York. ]'Ii.Y. (SI:,;SA:-.I A. KETILEWELl. Pub. 
Derender. DO~/\LD S. KLEl:". and FRA:"K P. LETO. Asst. Pub. 
I')efcndcrs. on the brief~ I for respondent. 

. / No. 89-260 

IDAHO, PETITIONER v. LAURA LEE WRIGHT 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF lDARO 

Syllabus 

No. 8$-280. Ara\led April IS, l~-Oecide<l Jun. 2"1, 1990 

Rupondent Wri&ht wu eharied under Idaho law with two eountll of lewd 
condua with a minor, .~~Iily ber 5Y. and ~ ,. .. 1' old daulhten. At 
the trial, it W&I al!'Hd that tM YOUJ\iu dauihter W&I ~ ~ClpabI. ot 
cOlMlunicatinl ~ the jury.. How."er, the COID't admitttd, WIder Ida. 
hO'a ~.idual heanay n~ption, eeruin ltatementa abe had made to a 
pediau-iciAn havilll .X"~nsi", tllpemne. in ehi!d abu .. _. Tbe doe­
tor ttstifted that abe had ~)QCtantly UlSwertd questiolll about her 0W!l 
abuM, but hid aponwu!oully volunteered intOnr.atiOIl about btr .iltu', 
abun. Wriiht wu convic~ 011 both eOUDtI, but appealed only from 
the conviction invol.rJli the YOWlfer child. The Sta~ Supreme Court 
reversed, ftndin, that the admission of thf doctor'l testimony under the 
residual hea.ruy exception viola~ WriKht'. riahta und.r the Confronte. 
tion ClaUM. The court no~ that tJIt ehiJd'l lta~ment.a did not !all 
withiJ1 , traditional ManlY ueeptioo and lacked "partieulariud guaran­
tees of tnIItworthinesa" beeauee tJIt doctor had conduct.<! the interview 
without procedutal uie&'lards: be !ailed to videotape the inurview, 
uked leadin, questiolll, and had I preconctived ide, ot what the child 
Ihould be diaclO6inr. Tbi. error, the eourt COIInd, wu not hannless be­
yond a reasonable doubt. 

H,I4: The admia.sion aI the c:hild'. h.arsay .tatementll violated Wricht'. 
Contron!.Ation C1aUle riihta. 

Cal Inerirnir.atini st£tJ!rr.enti tdmwible under an exception to tht 
heanay rule lrY not adlnwible ur,der the Conlron:ation Clawe unleu 
thf pro~e'Jtion produeu. or demonstrate, the unavailability 0(, the de­
clarant whose ltat.e:::ent it \\'ishu to we and unleS! the statement bean 
adequate indicia of reliability. The reliability requirement a.'l be met 
where t.he ltatoemen: either talIs wiUtin I drmly rooted heanay excep­
tion or iI suppor ~d by A iho\V'~'lg of "yarticu.lariz.ed guannteu of trult­
wo{'thlnesa.· OhlO~. Robr.rJ. 44S U. S.~. .\lthough it it presumed 

here tnat tne duJd wu I1l\Ivailabie ..,thin Ult meanin( of tile C18u .. , 
the .. id.n~ WIll be b&rTed IIlIlw tlIt reliability reqlliNmtnt ill met. 

('0) Idaho'l rt,idl.UJ h.2tSly exception is not a dtmIy /'\)IJted hearuy 
ex~ption for CAntrontation C1a\1Jl purpoetl. It accommodatel ad 4« 
inltIlIc:e, in which etatem.ntl not othtr-wiM Callinl within a reeopiud 
hunay uc.ption milht be lumcien~y reliable to be acimlnlblt n trial, 
and thlll dou not ahart the I&mI traditiOll or reliability eupportinr the 
admisaibWty ol.tatement.a under a AnnIy /'\)IJtjld heanay ueeptioa. To 
rule otherwiM would requin that nnually all ctXiitlcd heanay uc'p' 
:ions be found to 'IIW'M eGllltltuuollli .t.ature, IOm.thinl which thia 
Court hu decllned to do. C41i/OrIIiII". (ir1e71, m U. s. ai, 166-166. 

(cl In determinin, that "'partiCt~ pvantees of tNitworthineaa" 
... ere not tho"",, the State Suprtl1lt IAurt e.md in plaMI dilpotiloiv. 
"'eiiht on tht ladr or procedunl aalel"Jll'dt It tM intervi.w. linet JUdi 
aafeilJUdt may in many instanm be inappropriate or unnectasary to I 
detEnnination whether a (i"en .tatAmtllt it e~.ntly lrUICWDr1hy tor 
ConIrontaloion C1auu purpoMI. Rather, auch truaCWortllint1l guann· 
teet mutt be abown from the totality of thOle eircumltaneel that lUI'­
l'Qund the malcinc 01 the ltatement lAd render tlI. declarant particu­
larly worthy of beliet. AA is the cue 1Iith atattmenta admitted IInder a 
Annly roottd hunay exetptlon, 1M, t. V .• GrUTI, IUpra. " 161, .vi­
denc. poeauainJ -particularized iUll'Intfta 01 truJtwo~ .. " mUit be 
10 tlUItworthy that adv.nariaI teltinl would add littl. to It. reliability. 
tn ehild abUM eaua, laetora IIItd to d.telllliM tnlItwOrthin,1I i\W'IIl­
tee. -1IICh u the declaJ'alu'l mental .tate and the uae of termiMlOiY \U)o 

.~ttd ola clilld oIalmilu a,,-mUit relate to wbether the child wu 
particularly Ilkely to be telllnr the truth WMII the ltAtemtJl\ was made. 
The State'l contention thlt evidence comboratinla heanay ltatllment 
may properly IUpport I Ondini that the ltAtJ!ment bean such trultwOl'­
thineS! i\lLl'anwel it rejeettd, lince .thil would pennit adrnilsion of pre­
.umptively WIl'I!liable ltattmenta, wch sa thoee made under dlU"", by 
bootatrappinl on the tru.tworthine. of other .videnet at trial. That 
relult i.e at odd. with the rtquiremt.llt that beanay evidenee admit:ed 
under the Clause be 10 truatworthy that crotHumlnation or the declar­
ant would be of ITW'&inal utility. AJ.o rej~ ia Wrillht'. eontenti~ 
that tM dliid'. aUttment.a ut (In II or pre.aumptin)y \WIllable on the 
cround that the trial eo\l.rt found the child incompetent to te.tify " trill. 
n. court Iound only that abe W. not capabl. ot commullieltiIIJ to the 
jury wi implicitly found that at the time Iht made the statemen\.l abe 
WI! capable 01 nct1vinl ~ \mpreNlona ot the facta w 01 relatiftc 
them tnlIy. i4Q1'tOVtr, the ClaUJI doea not erect a per " nile bNTiJIi 
the admisaion or prior atatementa or a declarant who iI unable to commo­
niea~ to the jill)' at tne tim. ot u-ial. See, c. g., Ma(loa! y. UniW 
SIatU, lli6 U. S. 231, Z43-2U. 

(d) In admittinl the .vidence, the trial court ident~ed only two !ac­
tori-whether the child had a mouve to make up her ltory I1Id whether, 
jiven her ale, the .tatemenU Iftn' oC the type that one would upect a 
ehild ~ flbricate-relatinll to eimunllallCa .lIll'OI1lldina the m.akini 01 
the ItJIUDlfI\\.I. The Stlte Supreme Court properly focused on the pre­
lumptin IIlU"tliabi1ity of t.Iit OIIt-oi-court ltltemtntl and on the aune .. ti.,. manner in which the doetor eondueted Ilia interview. Vi.WinI the 
~t&llty 01 the eimlmstaneea, tMl't ia no apeciaI reuOll Cor IUppolin( 
tha~ the incrimlnatini lta:.emtllta about the ehild'. own abuM were par­
ticularly trulcworth,.. H.r ltatemttlt about htl' Iilter preaenta a cIoaer 
qulSclO1l. Althoulh itl ipOlltan,lty IIId tilt chanc. in her demunDr' 
lUii6't that ab. may have bee" tellinc the uuth. .pontlMity may be 
III inaecunte indicator of tnutworthinua where there hu been prior 
int.erroptlon, promptinl, or manlpulation by adwta. l~orto~er, the 
ltat.ement wu not made under eire\Ull!~ of reliability Cl),rnpanble to 
those required, tor elWl1ple, for the admi.saion ot e.xei~ utterances or 
ltatemenu made for purposes of medleaI dial!'losiJ or treatment. Bt­
ell.L5e the State ~I not challenp tha Stitt Supreme Court'. detennina­
tion that t.he Conlrontatioo ClaIIIt .rror wu lIot hannlul beyond. rea-
10M ble dOllbt, t.hia Court wilIlIOC revialt the isoue. 

116 Idaho 382, 775 :a. 2d 1224, atlIrmed. 

O'CoNNOII, J., deUvered the opinion 01 the Court, In which BlIEI,')oIAl'f, 
MARssALL, STEV&NS, and Sc4UA, J1., joined. KENNEDY, J .• !Jed a d~ 
WI~ opinion. in which RzmlQUlST, C. J., and WHITE ~ BLAClOroH, 
JJ., Jolntd. 

JUSTICE O'CoNNOR delivered the opinion of the <Aurt. 
This ease requires us to decide whether the admission at 

trial or c:er..ain hearsay st.1tements ma~e by a child dedarant 
to an !:Jtaminini pediatrician violates a defendant'S rights 
under the Confrontation Clause of the Sixth Amendment. 
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Tlte (..'nited Slate. LA W WEEK 

No.8S-4767 

JOHN AVERY COY, APPELLANT v. IOWA 

ON APPEAL FROM THE SUPREME COIJRT OF IOWA 

SyUabua 

No. se~7S7. Ariu~ JanlW)' 13, 1988-Decid~ JIIM 29, 1988 

Appellant was ch.aried with sexually :waultini two 13-YUNld Iirls. At 
appellant" jury trial, the court granted the State', motion, pursuant to. 
198.5 state statute intended to prole(t child vic:tima of sexllll abuse, to 
~ • senen betw~n appellant and the &"iris durin, their testimony, 
which bloc:k~ him from their si,hl but aUo\\'~ him to see them dimJy 
and to hear them. 'The court rejfc:ted appellant" UJUIllfnt that thia 
proc:edure violated the <Anfrontation ClaUM of the SL,lh Amendment. 
which cives I defendant the riiht "'to be ronfron~ !lith the V\itnes~ 
IpUlIt him. " .'ppellant 'NU convicted 01 two rounu of ~viOUl acts 
with. child, and the lowl Supreme <Aurt atIIrm-ed. 

Htl4: 
1. The Confrontation Clause by ita words provides a criminal defend· 

ant the riih! to "rontroM" fac:e..to-iace the !litJ!esses ,h"in, e\ide~ 
apinat him at trial. That rore cuarantee serves the ,ellfra) pe~ptiOll 
that confrontation it ts5eIltiai to birnesI. and helps to ens,"" the intec­
rity of the I'.Kt.&dinr procesa by rnalcinr it more ditI\cuJt for witllf5se' to 
lie. 

Z. Appellant'a ri,h! to face-to.race c:onirontation wu viola~ tinct 
the 5Cl"fen at iJaue'enabled the c:oml'lainilll witnesses to avoid viewinc 
appellant u the)' (IV' their testimony. Thc!re it no merit to the State', 
auertioa that ita stAtute aotes I presumption 01 tnuma to victima at 
.. %1111 abue tIIat outw. appellut" richt to c:onlrontatioft. Evea iI 
III unplica tG thia core richt WI be !Mdt. it woWd haft to be based 011 

~ - tJ\an the tl'Jlt fI"lItn!iaad WiD, UMMel heft. .. 
.... iI "" "!ImlIr . . . rooud ill l1li' juriapt'lldence.· Iow.rjaiIJ" 
1J'lti1H SIIlW., 4&1 U. S. -. -. All fX~ption aut..:! by • 1!Ie& 
ltatute can hardly be 'liewed II "ftrmIy root..:!: and there have ~n no . 
individuaJiu<l Winrs that lhn. p&rticuLv witM5ses nHd~ sptcial 
prot e-ct ion. 

I. S~ the State Suprtr.w C 0IIrt did not addrtSi the qUf5tion 
whether tilt Co)/Itronwion ClaIUf tn'W 11'~ hannJeSi beyond. rel5On­
able doubt under CA4pm411 Y. Cllii/lmlitJ, 38S U. S. 18, 2~, the cue 
mUll be remand~. 

m ~. W. 2-d ~, revened and n!mandtd. 

ScALIA, J .• delive~ the opinion 01 the Court, in whkh BRE:''NA..''. 
WHIT1:, ){ARSHALL, STEvtm, and O'CONNOII, JJ., join~. O'CONl'OI, 
J., died ~ roncurrini opinion, in wlUch WHITE, J., joined. BUCIl'llL~, J .• 
died I di~enlini opuwo, in ""hich RtHNQt'1S7, C. J .• joined. KENl'EOY, 
J., took no part in the ~idention Of decision of the ~. 
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Videotaping 
Interviews 
with Child 
Sex Offense 
Victims 
by Ross Eatman 

Child protective and law enforcement per­
sonnel are increasingly using videotape to pre­
serve a child victim's account of sexual victim­
i2;ation. The videotapes serve several purposes. 
They are an adjunct to investigations and 
may, under certain circumstances, be used as 
evidence in later legal proceedings. They can 
also reduce the child's protracted and often 
traumatic contact with the legal system;First, 
videotaping one in-depth interview can spare 
the child repeated questioning by protective 
services workers, law enforcement personnel, 
prosecutors and other professionals. Second, 
alleged offenders often plead guilty to criminal 
charges When confronted with a child witness' 
videotaped statement, thereby preventing 
further proceedings. Third, a child's video­
taped statement might be shown to a grand 
jury, obviating the child's testimony at that 
proceeding. Potential therapeutic uses of 
videotaped interviews have been discussed 
elsewhere. 1 

If the videotaped statement is used as evi­
dence in court, the roles of interview partici­
pants, and the child's statement may be scru­
tinized and possibly challenged. Defense 
attorneys may even use it to undermine a 
child's live testimony. The ability to introduce 
videotaped interviews in court, therefore, may 
dictate a change in current interviewing 
procedures and reexamination of the wisdom 
of videotaping such interviews. 

This article will help agencies examine their 
policies regarding videotaped interviews. It 
recommends protocols for the videotaping of 

. interviews, discusses some of its in-court uses, 
and identifies legal and constitutional issues 
raised when videotapes are offered as evi­
dence. The article does not deal with video­
taped depositions, which may substitute for 
the' child's in-court testimony if certain 
requirements are satisfied. 

Developing a Protocol 
Recent developments in child sexual abuse 

case management have emphasized an inter­
disciplinary approach,2 since it is generally 
:recognized that children may be harmed by a 
fragmented and prolonged legal response to 
abuse. Development of a protocol for videotap­
ing interviews is one method of ensuring the 
child viciim is not subjected to unnecessary or 
repeated interrogations. If the protocol care· 
fully delineates the responsibilities of those 
participating in the investigation, the process 
will be streamlined, fewer cases will be 
mishandled, and the videotape will be used 
more effectively in any resulting criminal pro­
ceedings. Most important, a decision must be 
made that the videotape will replace all other 
in-depth interviews, or its primary purpose will 
be undermined. 
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Review State Laws 
It is essential that local prosecutors, child 

protective services agency representatives, 
and affiliated professionals first determine the 
impact of state discovery, privilege, confiden­
tiality, and evidentiary rules on the videotap­
ing of interviews. State laws may require that 
agencies maintain the confidentiality of 
information procured in their investigations. 
This may pose questions pertaining to the 
prosecution's access to videotapes of a child's 
statement. Social workers and other profes­
sionals involved in interviews may have to 
seek waivers of confidentiality from parents or 
children to disclose information c!)ntained in 
the videotape. Finally, the complex interaction 
of state laws (along with mandatory child 
abuse reporting laws) may actually impose 
conflicting mandates on an agency or in­
dividual. A careful study of state laws is thus 
an indispensable first step to the development 
of protocols. 

Identify Appropriate 
Cases and TimIng 

Participating agencies should then establish 
a means for identifying cases in which an 
interview is desired. Iflocal experience demon­
strates, for instance, that regular videotaping 
minimizes the child victim's contact with the 
system and results in a high proportion of 
guilty pleas, broad use of the procedure may be 
considered. A different experience, on the other 
hand, may dictate that a case-by-case 
approach be utilized. The videotaping of a 
child who is interviewed prematurely or is 
uncommunicative may prove more costly than 
constructive since further interviews will be 
required, investigators may doubt the veracity 
of the victim, and the videotape may be used on 
the accused's behalf. It is important that agen­
cies monitor the disposition of cases in which 
videotaping is used to determine the extent to 
which the videotapes are fulfilling their 
function. 

Interviewers and investigators must also 
determine the appropriate stage at which to 

637 

videotape a child victim's statement. Even 
skilled interviewers of sexually abused child­
ren may need several interviews to elicit the 
child's account. It is common for some sexually 
abused children to disclose details of the abuse 
gradually over several sessions.3 A statement 
prematurely videotaped may be ineffective 
and even jeopardize a subsequent criminal 
prosecution. If, on the other hand, the videotap­
ing follows numerous interviews, the proce­
dure will have failed to minimize the victim's 
involvement. The statement may also lack 
spontaneity, thereby undermining its effec­
tiveness and fostering defense allegations that 
the child was coached or encouraged by adult 
participants. 

Assume Later Scrutiny 
The interview itself should be conducted 

under the assumption that the videotape will 
later be scrutinized by defense attorneys, pro­
secutQrs, judges, grand jurors, and jurors. If a 
state statute governs the videotaping and sub­
sequent use of a child victim's statement, the 
statutory requirements should be incorporated 
in any protocol. Tb.ese statutes generally 
establish procedural requirements for conduct­
ing the videotaped proceeding to ensure 
admissibility of videotaped statements in 
criminal proceedings. In almost all of the stat­
utory schemes, for example, the presence of an. 
attorney for either party in the interview room 
would probably preclude the prosecution from 
presenting the tape as evidence in a criminal 

. proceeding. Statutes authorizing videotaped 
depositions, on the other hand, require that the 
child be subject to direct and cross­
examination, usually in the presence or view of 
the defendant. The taped deposition may then 
substitute for the child's in-court testimony. 
Under all the statutes, the interviewer must be 
available-to testify at the proceeding in which 
the videotape is offered. 

Use Trained Interviewers 
Videotaping guidelines should require that a 

trained professional elicit the child victim's 



statement, using questioning techniques and 
props appropriate in child sexual abuse inquir­
ies. The interviewer's skill and professional 
conduct are critical to the interview's effec­
tiveness and to its later impact as evidence. 
The interviewer must not only extract accurate 
and persuasive information, but must do so in 
a legally acceptable way if the videotape is to 
be offered in court. Under both traditional 
rules of evidence and new statutes allowing for 
the use of videotaped interviews in court, the 
interviewer must avoid unduly leading ques­
tions. An interviewing technique that is overly 
suggestive may persu;ide a court that the child 
was coached or his or her responses are unreli­
able. Some mental health professionals believe 
that "leading questions may sometimes be 
necessary in order to enable frightened young 
children to respond and talk about particular 
subjects."4 A therapist who decides to video­
tape an interview designed to help children 
disclose the abuse, however, must accept the 
fact the tape may be used by defense counsel 
and ultimately may jeopardize a criminal 
prosecution. If the videotape is subsequently 
used in court, the defense attorney will use any 
weaknesses in the child's account or the inter­
viewer's techniql,le to discredit the reliability of 
the statement. 

Prosecution and 
Defense Uses of Video­
taped Statements 

Videotaped statements can help prosecutors 
at trial by providing evidence of the abuse that 
supplements the child's testimony. A pretrial 
videotaped interview may show a more 
relaxed, natural account of the abuse since it 
generally occurs in an environment less likely 
to intimidate a child than the formal court­
room. A properly timed interview also may 
capture 'spontaneity of expression and atten­
tion to detail absent in the child's later live 
testimony. Further, the prosecutor could use 
the videotape to rebut defense claims that the 
child recently fabricated the account. On the 
other hand, some prosecutors question the per-
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suasiveness of videotaped statements or tes­
timony, believing that a live witness is much 
more effective. They also may be reluctant to 
present two versions of the child's account -
the videotaped statement and live testimony­
if they contain inconsistencies. 

Hearsay Exceptions 
If the prosecutor decides to offer the video­

taped statement at a criminal proceeding as 
evidence of abuse, he or she must first satisfy 
the legal requirements ofthe hearsay rule and 
the sixth amendment confrontation clause. 
Although judicial decisions and statutes have­
noted a number of exceptions to the hearsay 
rule, videotaped interviews do not generally 
fall within a traditional exception. Thus, eight 
states have passed (and others are consider­
ing) statutes creating a special hearsay excep­
tion for videotaped statements of child victims 
of sexual assault, in order to permit the prose­
cution to offer them as evidence that the child 
was abused. ~ 

~"~~~~~ 

. . . videotaped interviews do 
not generally fall within a 

traditional exception. 

~iiiiiiiiiiiiiiiiiiiiiiiiiiilii~iiiiiiiiiiiiiii' ,_ 
These statutes prescribe conditions for the 

admission of videotaped interviews at a crimi­
nal proceeding. The statutes all require that 
competent technicians operate the recording 
equipment, the recording be accurate and unal­
tered, and every voice on the recording be iden­
tified. Under the statutes, the child's account 
cannot be elicited by questioning designed to 
elicit a particular statement. Further, the 
interviewer must attend and be available to 
testify at the criminal proceeding. Most of the 
statutes preclude attorneys for either party 
from attending the interview. Most statutes 
have provisions governing the child's availa­
bility at the criminal proceedings and a crimi­
nal defendant's opportunity to view the video­
tape before the proceeding. 
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Confrontation Rights 
Even if a statement is admissible under one 

of these statutes governing the admission of 
videotaped statements, it still must satisfy 
requirements ofthe confrontation clause of the 
Sixth Amendmen t. If the child testifies at trial 
and the videotaped statement is offered into 
evidence, no confrontation issue is presented. 
However, ifthe child does not testify at trial and 
the videotape is offered into evidence, the 
defendant's "right to be confronted with the 
witnesses against him"6 probably is violated. 

Indeed, several existing videotape interview 
statutes are probably unconstitutional since 
they do not require the child to testify at trial or 
require proof of the child's unavailability and 
the statement's reliability.7 A Texas court of 
appeals recently held that the state's video­
taped interview statute was unconstitutional 
on this ground. In Longv. State,S the prosecu­
tion offered as evidence the videotaped inter­
view of the child victim but did not call the 
child to testify in its case-in-chief, although the 
child was an available witness. The court held 
that by allowing the child's videotaped state­
ment to be admitted without requiring the 
prosecution to produce the child, the statute did 
not afford the defendant protections guaran­
teed by the confrontation clause. 

Negative Us-es 
Although videotaped statements are 

designed to give prosecutors additional evi­
dence, the videotapes may be used in court for 
other purposes. When the child's videotaped 
story shows the child's reluctance to talk, pro­
vides little detail or includes initial denials of 
the abuse, and later interviews and testimony 
present a more complete account, the defense 
attorney will seek to use the previous state­
ment to impeach the child's trial testimony, 
thus casting serious doubt on the child's credi­
bility and veracity. 

Discovery Rules 
In order for a defense attorney to use a video-
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taped statement, however, he or she must have 
access to it. The principle of discovery deter­
mines whether or when the prosecutor must 
provide such evidence to the defense. State sta­
tutes, judicial decisions and court rules govern 
discovery, and they vary widely from state to 
state. In seven of the states that have video­
taped interview statutes, the statutes specifi­
cally give the defendant or his attorney the 
opportunity to view the videotape before the 
prosecution offers it into evidence in a criminal 
proceeding. If the prosecution does not plan to 
use a videotaped interview - usually because 
it is ineffective or inconsistent with the child's 
probable trial testimony - the defense would 
still want access to the tape. His or her right of 
access in this situation would be controlled by 
the state's general discovery rules. Similarly, 
in states without special. videotape statutes 
regular discovery rules apply. 

One significant constitutional limitation 
has been impose:.d on a prosecutor's ability to 
shield relevant materials from the defendant. 
Due proc~ss requires that upon defense 
request, the prosecutor must disclose any evi­
dence favorable to the defendant, often caBed 
exculpatory evidence, when the evidence is 
material to guilt or punishment. 9 The decision 
as to the materiality and exculpatory value of 
the evidence is, in the first instance, the pro­
secutor's. The United States Supreme Court 
has held that the prosecutor violates constitu­
tional duty of disclosure only when non­
disclosure denies the defendant right to a fair 
trial. 10 The prosecutor would therefore have a 
duty to disclose an exculpatory videotaped 
statement of the victim, independent of the 
state's discoverY,rule and videotaping statute. 

The Videotape's Quality 
Discussion of discovery practices has 

focused so-far on the defendant's access to the 
videotaped statements and the timing of such 
access. The content and quality of the child's 
videotaped account, however, may have a pro­
found influence on both pretrial and trial pro­
ceedings, depending upon the state's discovery 
rules. If the videotape demonstrates the child 



may be an effective witness and his or her 
account is credible, the prosecutor will proba· 
bly offer the videotape to the defendant before 
trial in the hope of inducing a guilty plea. In 
both states having pretrial disclosure and 
states having delayed disclosure, the pr'osecu· 
tor would probably pursue the same course 
with an effective videotape. When the defend· 
ant has a pretrial right of access, the prosecu· 
tor would have to disclose the tape; when there 
is no such obligation he would disclose it 
voluntarily. 

The course of events may be very different 
when the prosecutor has an ineffective video­
tape. Although an ineffective videotape might 
discourage the prosecutor from pursuing the 
prosecution, he or she might nonetheless seek a 
conviction if there is other corroborative evi· 
dence of the abuse and ifthe child is likely to be 
a good witness at trial. If the defendant has a 
pretrial right of access to the statement, the 
prosecutor would have to disclose it and suffer 
the consequences. In a state that delays dis· 
covery of a witness' statement, the prosecutor 
is likely to resist disclosure of an ineffective 
videotape. Thus, the defendant who knows the 
prosecutor has a videotaped statement might 
presume that his or her refusal to produce it 
before trial is an indication of the tape's inef· 

Footnotes 
1 For a thorough discussion of the therapeutic 

and legal uses of videotape, see MacFarlane, 
"Diagnostic Evaluations and the Uses of 
Vide07:es in Child Sexual Abuse Cases," in 
Papers rom a National Policy Conference on 
Legal eforms in Child Sexual Ab~e Cases 
(J. Bulkley ed. 1985). Other practical and 
legal implications of using video~'pe in sex· 
ual abuse cases are discussed in Uoyd, 
"Practical Issues in A voidiJ!g Confrontation 
of a Child Witness and the Defendant in a 
Criminal Trial," in Papers{rom a National 
Policy Conference on Lega Reforms in Child 
Sexual Abuse Cases. See also Haas, "Use of 
Videotape in Child Abuse Cases," 8 Nova 
L.J. 373 (1984). 

2 J. Bulkley, Recommendations for Improving 
Legal Intervention in Child Sexual Abuse 
Cases, American Bar Association, Washing-
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fectiveness. Without pretrial access to the 
videotape the defendant does not have the 
benefit of time to prepare possible defenses 
based on the videotape. However, as noted ear· 
lier, if a trial ensues and the child testifies, the 
defendant will be able to use an ineffective 
videotape to impeach the child's in-court tes· 
timony, since even those states barring pret· 
rial access generally require the prosecutor to 
disclose the statement after the witness 
testifies. 

Be Aware 
Although videotaping a child victim's state­

ment has many benefits, jurisdictions consid. 
~rin~theuse of this technique must be aware of 
the potential detrimental legal consequences. 
Some of the dangers may be avoided if highly 
trained interviewers are aware of the pitfalls 
discussed in this article. Greater experimenta­
tion with this innovative technique is probably 
necessary to truly evaluate its effectiveness. 

Ross Eastman is an attorney and the Assistant Projed 
Director of the Child Sexual Abuse Law Reform Project, 
National Legal Resource Center for Child Advocacy and 
Protection, American Bar Association. 

ton, D.C. (1982); Innovations in the Prosecu­
tion of Child Sexual Abuse Cases, American 
Bar Association (J. Bulkle}' ed. 1981). 

3 MacFarlane "Diagnostic Evaluations and 
the Uses of Videotapes in Child Sexual Abuse 
Cases," supra note 1. 

4 Id. at 136. 
5 Hawaii, Kansas, Kentucky, Louisiana, Mis· 

souri, Rhode Island, Texas and Utah have 
such statutes. Tennessee has a statute that 
allows the introduction of a videotaped inter­
view into evidence only at a preliminary 
hearing. -

6 See Ohio v. Robert3, 448 U.S. 55 (1980); Cali· 
fornia v. Green, 399 U.S. 149, 158 (1970). See 
generally Graham, "Child Sex Abuse Prose­
cutions: Hearsay and Confrontation Clause 
Issues," in Papers from a National Policy 
Conference on Legal Reforms in Child Sexual 
Abuse Cases (J. Bulkley ed. 1985); J. Bulkley, 
Evidentiary and Procedural Trends in State 
Legislation and Other Emerging Legal Issues 
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in Child Sexual Abuse Cases (American Bar 
Association Monograph 1985). 

7 The U.S. Supreme Court recently held in Ohio 
u. Roberts tfiat when an out-of~urt state­
ment is offered into evidence and the ~rson 
who made the statement does not testIfy at 
trial the confrontation clause imposes two 
conditions for admission of this statement. 
First, the person who made the statement 
must be shown to be unavailable as a wit­
ness. Death, testimonial privilege, physical or 
mental disaoility, absence from the jurisdic. 
tion, and likelihood the child win suffer 
severe trauma from testifying may constitute 
grounds of unavailability. Second, the hear­
say statement must possess "indicia of relia­
bility." The Court stated that reliability of a 
hearsay statement may be presumed when 
the statement falls within a firmly rooted 
hearsay exception. However if the statement 
does not fall within one of these excep,tions, it 
must be excluded unless it possesses 'particu­
larized guarantees of trustworthiness.' 

8 LO~ u. State, 694 S.W. 2d 185 (Tex. Ct. App. 
19 . 

9 Br y u. Maryland, 373 U.S. 83 (1963). 

10 United States I). Agurs, 427 U.S. 97, 108 
(1976). Of eight statutes that allow the 

"S'dmission of a videotaped statement at trial, 
only one, the Kansas statute, does not 
address the child's availability to testify at 
trial. The statute is probably unconstitutional 
since it satisfies none of the confrontation 
concerns. The Utah statute ~uires that the 
child be available or be found by a court to be 
unavailable, and im~oses on all videotaped 
statements a reliability requirement. The six 
remaining statutes require that the child be 
"available to testify" at trial. Four of these 
six statutes provide additionall~ that "either 
party may call the child to testify, and the 
opposin~ party m~ cross-examine the child." 
(emphaSIS added) This provision suggests 
that the prosecution is not mandatea to pro­
duce the child for direct and ClOSS­
examination. These statutes'are probably 
unconstitutional because the confrontation 
clause requires that the prosecution "produce, 
or demonstrate the unavailability, of the 
declarant whose statement it wishes to use 
~gain8t the defendant." Ohio I). Roberts, 448 
U.S. at 65. 
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Preface 

Over the last several years, there has been a tremendous 
amount of media and professional attention directed at the 
special vulnerability of very young children who, as both 
victims of crime and witnesses in the judicial process, have 
faced a double ordeal. The trauma induced by their involvement 
in the legal system, which some have referred to as a -second 
victimization,' has for some time been a ,concern of this 
program. Since 1979, the National Legal Resource Center for 
Child Advocacy and Protection has been focusing on the child 
who has been criminally victimized within their own family. 
However, what we ha~e learned through seven years of technical 
assistance throughout the country is that many of the statutory 
reforms originally devised to protect the victim of intrafamily 
abuse are applicable to all young sensitive children who are 
called upon to function in the courtroom environment. 

After we published five books (between 1980 and 1985) which 
spotlighted some of these issues, and the ABA's Criminal 
Justice section began to focus on this area, the American Bar 
Association's policymaking body, the Bouse of Delegates, 
approved a resolution setting forth a set of -Guidelines for 
the Fair Treatment of Child Witnesses in Cases Where Child 
Abuse is Alleged.- These guidelines (contained herein) now 
represent th~ official policy of the ABA. However, our 
technical support responsibilities have continued unabated, and 
to assist those who are trying to craft legislation on some of 
the most vexing and complex asp~cts of the child witness'issue, 
we have been commissioned under a contract with the National 
Center for Missing and Exploited Children to develop this 
publication. 

Let me first be clear about what this publication is not. 
The sample statutes are not intended to serve as model laWS-or 
uniform legislation. Rather, they are offered as approaches 
states may want to consider in pursuing legislative reform. 
Nor have we tried to develop statutes that track the specific 
positions taken in the ABA -Guidelines.- In no way are we 
suggesting that the sample legislative approaches contained 
herein will not be controversial, indeed, as the limited, 
cautious positions taken in the -Guidelines- pOint out, there 
is clearly disagreement within th~ ABA about how far these 
child witness reforms should go. We also recognize that the 
difference in the states' constitutional prOVisions and court 
decisions make any single national approach to these chilo 
protective reforms unrealistic. 

We therefore encourage people who are working on reforms at 
the state level to be cautious, to draft laws in these areas as 
carefully and methodically as possible, and with the broadest 
range of multidisciplinary input and study. Our seven years of 
research and consulting tells us that states must be flexible 
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in both adopting and using these reforms, and that alternative 
approaches should be available for dealing with the child in 
the courtroom. Without the utmost care in legal drafting and 
reform implementation, there is great risk of case reversals 
and the need for retrials, thus causing the child even more 
trauma. It is also vital to carefully evaluate the use of any 
new procedures to protect children by using a case-by-case 
analysis, rather than a blanket approach, and to only use the 
reforms when necessary. This is consistent with the U.S. 
supreme Court's decision in the Globe Newspaper Co. case which 
is referred to herein. 

The major part of the following material is in some way 
both a crystalization of the writings previously published by 
us (see the complete list enclosed), as well as an expansion 
upon one part of a previous publication of the National Center 
for Missing and Exploited Children, entitled Selected State 
Legislation: A Guide for Effective State Laws to Protect 
Children. Our program was pleased to have assisted in the 
pre par a t ion 0 f t-h a t g u ide. 

The sample laws which follow take a comprehensive approach 
to the issues addressed, and each area has been carefully 
analyzed by our staff, and is fully disc~ssed in the commentary 
which accompanies the statutory language. In certain places we 
have bracketed certain words (such as the suggested ages of­
children) to indicate that these are places where the legal 
drafters may especially want to consider alternatives. 

Of course, drafting, enacting, and even using new legal 
protections for child victim/witnesses will not be enough. 
There must be a concomitant effort to educate county and local 
professiona~s .in the need for the sa reforms and where they can 
most appropriately be used. Our program will continue to be 
available to assist in these efforts. 

Boward A. Davidson, Esquire 
Director 
National Legal Resource Center for 

Child Advocacy and Protection 
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Introduction 

This publication offers sample statutes and accompanying 
commentaries for four legislative reforms: a special hearsay 
exception for a child victim's oue-of-court statement of abuse; 
videotaped depositions of a child victim's testimony; 
closed-circuit televising of a child victim's trial testimony; 
and reVision of the testimonial competency standard for 
children. These reforms all have a common objective -- to 
facilitate or allow the admission into evidence at trial of a 
child victim's account of abuse. Although the concern for a 
child abuse victim's welfare is no less significant in civil 
proceedings, th~ commentary may place a greater emphasis on 
criminal trial issues than on civil issues. This emphasis 
reflects the more stringent constitutional requirements in 
criminal proceedings. For example, the defendant's sixth 
amendmen~ right of confrontation and the public's and press' 
rights of access to certain judicial proceedings may be more 
strictly applied in criminal cases. 

The reforms selected for this publication are among many 
that have been adopted by state legislatures and local 
jurisdictions throughout the country ~ince the early 1980's. 
AS state child protection agencies received more reports of 
sexual abuse of children and as more cases were prosecuted in 
the criminal justice system~ it became evident that child 
sexual abuse cases were extremely difficult to prove, that the 
legal system often further traumatized the victim, and that' 
treatment was rarely available. A sweeping law reform movement 
developed to respond to these problems with numerous proposals 
for improving the legal response in child sexual abuse cases. 
sources of these reform proposals include the ABA's Guidelines 
for the Fair Treatment of Child witnesses in Cases Where Child 
Abuse is Alleged (included in this publication); the 
Recommendations of the. ABA National Lega~ Resource Center for 
Child Advocacy and protection (also included in this 
publication), the NIJ study report When the Victim is a Child 
and many law journal and social science articles. By 1986, 22 
states had adopted a special hearsay exception, 27 states had 
enacted videotaped deposition statutes, 20 states had passed 
closed-circuit television statutes, and 32 states had accorded 
children presumptive competency. 

A comprehensive interdisciplinary response to child abuse 
involves a wide range of reforms, some of which require state 
le~islation, others of which do not. Many reforms implemented 
without legislation (some trial reforms do not require 
legislation) can significantly reduce a child victim/witness' 
trauma and result in more successful prosecution or disposition 
of child abuse cases, and innovative prosecution programs have 
recognized that these non-legislative reforms are 
indispensable. Legislative authority is not needed to convene 
interdisciplinury child abuse teams, to coordinate court 
proceedings, to appoint special advocates for child victims, or 
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to reduce interviews with children through joint interviews or 
videotaping of interviews. Training and education of law 
enforcement personnel in interviewing and investigative 
techniques can also be accomplished at a local level. Some 
progressive local prosecutorial programs have instituted 
vertical prosecution policies, allowing the same prosecutor to 
handle all stages of a child abuse case, and some jurisdictions 
have formed special prosecution units to handle all abuse 
cases. Finally, treatment programs for child Victims, 
families, and (where appropriate) offenders also have been 
created without legislative authorization. 

However, reforms that involve the revision of evidentiary 
and procedural rules at trials generally require legislative 
authorization. Further, courts may be reluctant to permit 
innovative procedures to protect the child victim/witness in 

·the absence of legislative authority, especially when important 
constitutional rights of the defendant are at stake. Thus, the 
California court of appeals, in Hochheiser v. Superior Court, 
161 Cal. App. 3d 771, 208 Cal. Rptr. 273 (1984), held that a 
trial court had exceeded its authority in allowing the use of 
closed-circuit teleVision equipment to transmit a child 
victim's trial testimony from another ~oom into the courtroom. 
On the other hand, a New Jersey trial court validated the same 
procedure despite the absence of sta~utory authority, but set 
forth elaborate conditions for its implementation. Legislation 
therefore may be appropriate and sometimes necessary when a 
desired reform involves a significant departure from 
traditional court. procedures or judicial doctrine, or when 
detailed procedures will be required for its implementation. 
Pinally, legislation encourages the use of reforms, whether or 
not it is necessary to achieve them. 

Some of the legislative reforms -- such as the admission 
into evidence at. trial of a child victim's videotaped 
deposition, closed-circuit testimony, or out-of-court statement 
about abuse-- offer child Victim/witnesses special protections 
to accommodate their unique needs. Statutory revision of the 
testimonial competency standard, on the other hand, is intended 
to treat children as other witnesses are treated, and is needed 
to supplant a practice which has traditionally worked to the 
special disadvantage of child witnesses. 

States have already addressed throu~h legislation a number 
of ameliorative reforms for the benefit of chi~d 
Victim/witnesses. Host states provide for the exclusion of 
spectators from the courtroom during the testimony of a 
minor Victim of specified offenses if it can be shown that the 
victim would be traumatized (see Summary of Other Legislative 
Reforms). Since 1983, eleven states have passed statutes which 
authorize the admission into evidence at trial of a child 
victim's videotaped statement or interview about abuse (see 
Summary of Other Legislative Reforms). These statutes should 
not be confused with the videotaped deposition laws (discussed 

- 2 -



in Videotaped Deposition and Closed-Circuit Television 
Testimony) that contemplate full cross-examination of the child 
victim/witness. The videotaping of a child victim's statement 
may serve useful purposes apart from its evidentiary value, 
since, for example, an effective and persuasive statement may 
reduce the number of interviews or induce a guilty plea. Use 
of a vidotaped statement as evidence in a criminal trial in 
lieU of the child's trial testimony, however, may violate the 
defendant's sixth amendment right of confrontation, as 
appellate courts in Texas have held. 

A number of states have enacted statutory provisions which 
direct courts to expedite proceedings, give docket priority, or 
ensure a speedy trial in cases involving child victim/witnesses 
(see summary of other Legislative Reforms). It is generally 
believed that protracted proceedings may exacerbate the child's 
trauma, and these special provisions are designed to limit the 
child's unnecessary exposure to the legal system. Several 
states have alsO extended the statute of limitations for 
certain criminal offenses against children, recognizing that 
the circumstances of child abuse, especially in an intrafamily 
context, may delay discovery or disclosure of the abuse. 
VarioUS state statutes now permit a guardian or support person 
to remain with a child victim during different stages of legal 
proceedings, while other statutory provisions require courts to 
protect a child victim's privacy in court proceedings. 

At least three states--Rhode Island, Washington, and 
Wisconsin-- have enacted into .law a ·bill of rights· for child 
victims and witnesses during their involvement with the legal 
system. These statutory schemes contain broad language stating 
that efforts should be· made to ensure that law enforcement 
personnel, prosecutors, or judges explain the nature of various 
proceedings to the children and that input of a child's 
guardian or support person be considered during the 
proceedings. All three states also require that child victims 
and their families be provided information or referrals to 
social service agencies to help them cope with the emotional 
impact of the crime, investigation, and subsequent judicial 

proceedings. 

Many of the issues raised by these new reforms have not yet 
been carefully addressed by courts and commentators. The 
reforms contained in the sample statutes have received more 
scholarly attention, however, and though issues remain 
unresolved, sample statutes can be offered with greater 

assurance. 
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Hearsay Exception for Child Victim's 
out-of-Court s~atement of Abuse 

(A) An out-of-court statement made by a child under [eleven] 
years of age at the time of the proceeding concerning an 
act that is a material element of the offense[s] of [sexual 
abuse], [physical abuse or battery], (other specified 
offenses] that is not otherwise admissible in evidence is 
admissible in any judicial proceeding if the requirements 
of sections 8 through F are met. 

(8) An out-of-court statement may be admitted as provided in 
section A if: 

(1) 

( 2 ) 

the child testifies at the proceeding, or testifies by 
means of videotaped deposition (in accordance with 
( ]) or closed-circuit television (in accordance 
with [ ]), and at the time of such testimony is 
subject to cross-examination about the out-of-court 
statement; or 

(a) the child is found by the court to be unavailable 
to testify on any of these grounds: 

i) the child's death; 

ii) the child'S absence from the juri~diction; 

it i) 

iv) 

v) 

vi) 

vi 1) 

viii) 

the child's total failure of memory; 

the child's persistent refusal to testify 
despite judicial requests to do so; 

the child's physical or mental disability; 

the existence of a privilege involving the 
child; 

the child's incompetency, including the 
child's inability to communicate about the 
offense because of fear or a similar reason; 
or 

substantial likelihood that the child would 
suffer severe emotional trauma from 
testifying at the proceeding or by means of 
videotaped deposition or closed-circuit 
television; 

and 
(b) the child's out-of-court statement is shown to 

possess particularized guarantees of 
t r u s two r t'h i n e s s • 
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(e) A finding of unavailability under section B(2)(a) (viii) 
must be supported by expert testimony. 

(D) The proponent of the statement must inform the adverse 
party of the proponent's intention to offer the statement 
and the content of the statement sufficiently in advance of 
the proceeding to provide the defendant with a fair 
opportunity to prepare a response to the statement before 
the proceeding at which it is offered. 

(E) In determining whether a statement possesses particularized 
guarantees of trustworthi~ess under section B(2), the court 
may consider, but is not limited to, the follow~ng 
factors: 

(1) the child's personal knowledge of the event; 
(2) the age and maturity of the child; 
(3) certainty that the statement was made, including 

the credibility of the person testifying about 
the statement; 

(4) any apparent motive the child may have to falsify 
or distort the event, including bias, corruption, 
or coercion; 

(5) the timing of the child's statement; 
(6) whether more than one person heard the statement; 
(7) whether the child was suffering pain or distress 

when making the statement; 
(8) the nature and duration of any alleged abuse; 
(9) whether the child's young age makes it unlikely 

that the child fabricated a statement that 
represents a graphic, detailed account beyond the 
child's knowledge and experience: 

( 1 0) w h e the r the s tat em e nth a sa· r i n.g 0 f ve r i t Y ,. has 
internal consistency or coherence, and uses 
terminology appropriate to the child's age: 

(11) whether the statement 1s spontaneous or directly 
responsive to questions; 

(12) whether the statement is suggestive due to 
improperly leading questions; 

(13) whether extrinsic evidence exists to show the 
defendant's opportunity to commit the act 
complained of in the child's statement •. 

(F) The court shall support with findings on the record any 
rulings pertaining to the child's unavailability and the 
trustworthiness of the out-of-court statement. 
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Commentary 

This sample statute creates a special exception to the 
hearsay rule to allow a chil~ vic;im's out-of-court statement 
about abuse [or other offense] to be admitted at a judicial 
proceeding as substantive evidence that the abuse [offense] 
occurred. A special exception to the hearsay rule for a 
child's out-of-court statements is necessitated both by 
practical and legal considerations. In child sexual abuse 
cases, especially, these statements often provide crucial 
evidence, since physical evidence is often lacking and there 
are seldom other witnesses to the abuse. A child's 
out-of-court statement also may contain details and spontaneity 
absent in the child's later testimony about the events. 
Further, the child victim may be unavailable to testify at 
trial 6 in which case the out-of-court statement may provide the 
victim's only account of the incident. Finally, more cases may 
proceed without a live witness if a chitd's statement is 
available to supplement other evidence. 

The hearsay rule generally excludes from evidence any 
out-of-court statement offered to prove the truth of the matter 
contained in the statement. The value of such statements rests 
on the credibility of the out-of-court declarant, and the 
hearsay rule is designed to ensure that statements be made 
under oath, by a witness who .is present at trial and subject to 
cross-examination. However, numerous exceptions to the rule 
have been established because certain statements, while lacking 
these elements, have nevertheless been deemed to be inherently 
trustworthy or reliable. The hearsay exceptions most commonly 
utilized to admit a child's out-of-court statement are: (1) 
excited utterances, spontaneous exclamations, or ~ gestae; 

"(2) statements made to physicians in the course of "treatment; 
(3) prior consistent statements (if the child testifies); (4) 
statements of present bodily symptoms or present sense 
impressions; and "(5) the residual hearsay exception. " 

However, states have not uniformly adopted all of these 
exceptions, and a child victim's out-of-court statement often 
does not fall within the strict requirements of traditional 
hearsay exceptions. As a result, twenty-two states have now 
passed statutes which, like the proposed sample statute, create 
a special hearsay exception as a vehicle for the admission of a 
child victim's out-of-court statements. 

In a criminal trial, a child victim's out-of-court 
statement must also satisfy a defendant's sixth amendment 
-right to be confronted with the witnesses against him.­
Decisions of the United States Supreme Court have indicated 
that the confrontation clause poses no obstacles to the 
admission of an out-of-court statement when the person who made 
the statement testifies at trial, since the witness is under 
oath, the defendant has the opportunity to cross-examine the 
witness about the out-of-court statement, and the jury can 
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assess the demeanor of the witness. Section B(l) incorporates 
by reference sample provi~ions pertaining to videotaped 
depositions and closed-circuit broadcasts of a child victim's 
testimony. The proper use of these alternative means for 
obtaining a child victim's testimony should also satisfy the 
confrontation clause prerequisites for the admission of the 
child's out-of-court statement. 

Under the Supreme Court decision Ohio v. Roberts, the 
confrontation clause imposes additional conditions on the 
admission of a hearsay statement if the person who made the 
statement does not testify at a criminal trial. First, the 
proponent of the statement must show that the person who made 
the statement is unavailable as a witness. Section B(2)(a) 
lists the various grounds of unavailability, most of which are 
recognized by the Pederal Rules of Evidence and state statutes, 
decisions, or court rules. Two grounds of unavailability 
deserve special comment. Section B(2)(a)(vii) allows into 
evidence the statement of a child victim who is adjudged an 
incompetent witness at the time of trial. A child'~ 
testimonial incompetence does not preclude the admission of the 
child's hearsay statement since the statement of an incompetent 
witness might still satisfy the elements of a hearsay 
exception. Decisions have held, however, that there must be a 
hearing and a trial court finding that the child is incompetent 
before admitting such hearsay testimony. That a competency 
hearing may be required under this section should not be read 
to contradict the view, expressed elsewhere in these s~mple 
statutes, that competency hearings should be avoided. In this 
context, it is the prosecutor who asserts the child's 
incompetence, and the procedure is intended to facilitate, 
rather than preclude, the child's testimony. 

Expert testimony is required to establish the child 
victim's unavailability only when the prospective psychological 
trauma from testifying is asserted as the grounds of 
unavailability under section B(2)(a)(viiif. Some courts have 
required expert testimony on psychological unavailability, and 
have held that a parent's testimony alone cannot establish the 
child's unavailability. Warren v. United States, 436 A. 2d 821 
(D.C. App. 1981), discussed in the commentary accompanying the 
sample videotaped deposition and closed-circuit testimony 
statutes, suggests useful criteria for assessing a witness' 
psychological unavailability. 

When the hearsay declarant does not testify at trial, the 
proponent must also show that the out-of-court statement bears 
windicia of reliability.w A statement which falls under a 
firmly rooted hearsay exception may be presumed reliable; any 
other statement, however, must be excluded unless it possesses 
·particularized guarantees of trustworthiness.- Since the 
special hearsay exception applies only when a statement is not 
admissible under an established exception, section B(2)(b) 
requires that the the statement of an unavailable witness 
possess -particularized guarantees of trustworthiness.-
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The first two special hearsay exception statutes, in 
Washington and Kansas, recently were challenged as 
unconstitutional violations of the confrontation clause. These 
statutes, which incorporate the Ohio v. Roberts requirements, 
were upheld by the highest courts of both states. 

Section E provides a court with criteria for assessing the 
trustworthiness of out-of-court statements for confrontation 
clause purposes. This list of trustworthiness factors, drawn 
from judicial decisions, is intended to provide guidance for a 
trial court and should not be construed as exhaustive of all 
indicia of trustworthiness. Under section P, however, a court 
should support its ruling on the admissibility of the statement 
with findings on the record as to the child's unavailability 
and the trustworthiness of the statement. 

Of the twenty-two states that have created special 
statutory hearsay exceptions for child victims' out-of-court 
statements, nine require that ~here be corroborative evidence 
(either of the alleged act or of the statement itself) before 
the statement of an unavailable child witness can be admitted. 
The corroboration requirement reflects a legislative judgment 
that a criminal conviction should not rest solely on evidence 
consisting of the out-of-court statement of an unavailable 
witness. The accused's due process right to a fair trial 
requires that a conviction rest upon evidence sufficient to 
support the conviction. Although some courts have referred to 
·corroboration- of a hearsay statement as an indication of the 
statement's reliability, corroboration is not required under 
the confrontation clause •. This sample statutory exception does 
~ot include a corroboration requirem~nt, since corroboration 
should not be a prerequisite to the admissibility of the 
statement. It is, in fact, 'unusual for ~ases of child abuse to 
proceed with no witness and no other evidence besides the 
statement. 
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Videotaped Depositions of Child Victims 

(1) Application 

In any civil or criminal proceeding involving an alleged 
offense against a child under the age of [thirteen] the 
state's attorney, the child's attorney, or the child's 
guardian ~ litem may apply for an order from the court 
that ~ deposition be taken of the victim's testimony and 
that the deposition be recorded and preserved on 
videotape. 

(2) Procedure 

(a) Upon timely receipt of an application as provided in 
'section 1, the court shall make a preliminary finding 
regarding whether at the time of trial the child 
victim is likely to be unavailable to testify in open 
court in the physical presence of the defendant, 
public, jury, and judge for any Qf the following 
reasons: 

(i) 

( i 1) 

( ii 1) 

the child's persistent refusal to 
testify despite judicial requests to do 
so; 

the child's inability to communicate 
about the offense because of extreme 
fear, total failure of memory, or other 
similar reason; or 

the substantial likelihood that the 
child will suffer severe emotional 
trauma from so testifying. 

(b) A finding of unavailability under section 2(a)(iii) 
must be supported by 'expert testimony. If the court 
finds that the child is unavailable for any of the 
reasons in 2(a), it shall order that the deposition be 
taken and preserved by videotape. 

'(c) The trial judge shall preside at the videotaping 
proceeding and shall rule on all questions as if at 
trial. Subject to the provisions of section 2(d), the 
only other persons who may be present at the 
proceeding are the operator(s) of the recording 
equipment, the attorney for the state, the defendant, 
the defendant's attorney, the attorney or guardian ~ 
litem for the child, and any other person whose 
presence is determined by the court to be necessary to 
the welfare and well-being of the child during his or 
her testimony. The defendant shall be afforded the 
rights applicable to defendants during trial, 
including the right to an attorney, the right to be 
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confronted with the witness against him, and the right 
to cross-examine the child. 

(d) If the preliminary finding of unavailability under 
section 2(a) is based upon evidence that the child is 
unable to testify in the physical presence of the 
defendant, the court may order that the defendant be 
excluded from the room in which the deposition is 
being conducted. If the court orders that the 
defendant be excluded from the deposition room, it 
shall order that two-way closed circuit television 
equipment relay the defendant's image into the room .in 
which the child is testifying, and the child's 
testimony into the room in which the defendant is 
viewing the proceeding. The defendant shall also be 
provided with a means of private, contemporaneous 
co~munication with his attorney during the deposition. 

(3) Admissibility at Trial 

If at the time of trial the court finds that the child 
is unavailable to testify as provided in section 2(a), 
the court may admit into evidence the child's 
videotaped deposition in lieu of the child's 
testifying at trial. The court shall support any 
ruling under this section with findings on the record 
as to the child's unavailability at the time of 
trial. 

(4) Newly Discovered Evidence 

Upon timely receipt of a notice that new evidence has 
been discovered after the original videotaping and 
before or during tiial, the court, for good cause 
shown, may order an additional proceeding to videotape 
the child's testimony. The testimony of the child 
shall be restricted to the matters specified by the 
court as the basis for granting such order. 

(5) Protective Order 

Any videotape which is taken pursuant to this statute 
is subject to a protective order of the court for the 
purpose of protecting the privacy of the child. 
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(1 ) 

( 2 ) 

( 3 ) 

.( 4 ) 

( 5 ) 

Child Victim's Live Testimony By Two-Way 
Closed-Circuit Television 

In any civil or criminal proceeding involving an alleged 
offense against a child under the age of (thirteen], the 
state's attorney, the child's attorney, or the child's 
guardian ~ litem may apply for an order from the court 
that the child's testimony be taken in a room outside the 
courtroom and be televised by two-way closed-circuit 
television. The person seeking such order shall apply for 
such an order at least [five) days before the trial date. 

The court may order that the testimony of the child be 
taken by closed-circuit television as provided in section 
1 if it finds that the child is unavailable to testifY in 
open court in the presence of the defendant, the jury, the 
judge, and the public~ for any of the following reasons: 

(a) the child's persistent refusal to testify 
despite judicial requests to do so; 

( b) the child's total inability to communicate 
about the offense because of extreme fear, 
total failure of memory, or other similar 
reason; or 

(c) the substantial likelihood that the child 
will suffer severe emotional trauma from so 
testifying. 

The court shall support any ruling on the child's 
unavailability under section 2 with findings on the 
record. Expert testimony is required to support a finding 
of unavailability under secilon 2(c). 

The state's attorney and the defendant's,attorney shall be 
present in the room with the child and the child shall be 
subject to direct and crOss-examination. The only other 
persons allowed to be present in the room with the child 
during his or her testimony are the child's attorney or 
guardian ad litem, those persons necessary to operate the 
closed-circuit equipment, and any other person whose 
presence is determined. by the court to be necessary to the 
welfare and well-being of the child. 

The child's testimony shall b~ transmitted by 
closed-circuit television into the courtroom for the 
defendant, jury, judge and public to view. The defendant 
shall be provided with a means of private, contemporaneous 
communication with his attorney during the testimony. The 
courtroom setting shall simultaneously be transmitted by 
closed-circuit television into the room where the child is 
testifying, to permit the child to view the courtroom 
participants, including the defendant, jury, judge, and 

publ'ic. 
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commentary 

It is commonly believed that a child victim may be 
intimidated or traumatized by having to testify in open court 
before the defendant, judge, jury, public, press and court 
personnel. The formal and unfamiliar courtroom setting may 
compound the stress upon a child who must endure the rigors of 
direct and cross-examination. For these reasons, many states 
have adopted reforms which allow a child victim's testimony to 
be taken outside of the courtroom setting. 

The sample statutes outline two alternative methods for 
taking a child vi~tim's trial testimony. One method 
contemplates the videotaping of a child victim's depOSition 
testimony for later admission at trial; closed-circuit 
television may be used during the deposition if the child is 
traumatized by facing the defendant. The second method allows 
the child victim's testimony to be taken outside of the 
courtroom during the trial while closed-circuit facilities 
transmit the child's live testimony into the courtroom. 
Although court decisions have not resolved all of the 
constitutional issues pertaining to the use of videotaped and 
closed-circuit testimony at a criminal trial, the sample 
statutes have been drafted with particular attention to a 
defendant's rights. 

The alternative method choseri will depend on the needs of 
a particular child, and a prosecutor seeking to utilize one of 
them should carefully aSS8SS the alternatives before 
proceeding. A pretrial deposition can provide a useful means 
of recording and preservin~ a young child's testimony closer in 
time to the event than the trial. Even if the defendant is 
present, a videotaped deposition also affords the prosecution 
the opportunity to elicit the child's testimony in a less 
formal setting 'than the courtroom, outside of the presence of 
the press, public, and jury. 

It has been suggested, however, that a child victim may 
have more trouble testifying at a deposition in closer 
proximity to the defendant than while in open court in the 
defendant~s presence. Thus, section 2(d) allows the court to 

'physically isolate the defendant from the room in which the 
child's testimony is taken, and provides for two-way monitors 
that televise both the defendant's image into the testimony 
room, and the child's testimony into the room in which the 
defendant views the proceeding. The closed-circuit deposition 
procedure has the added benefit of reducing any anxiety the 
child may suffer from testifying in physical proximity to the 
defendant. 

Two-way closed-circuit television equipment to facilitate a 
child victim's live trial testimony may provide the best 
alternative method for taking a child's testimony. Since the 
testimony is live and not pre-recorded, it represents less of a 
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departure from traditional tr~al practice than a deposition. 
Whereas the use of pre-recorded testimony might raise denial of 
fair trial or jury trial concerns because the jury is not 
present at the time the testimony is taken, there is less 
concern when the victim's testimony is broadcast live over 
closed-circuit television. Further, the closed-circuit 
procedure also permits the exclusion of spectators during a 
minor victim's testimony, but still makes it possible for the 
public to view the live testimony. 

The use of videotaped or closed-circuit testimony in a 
criminal trial raises a variety of constitutional issues. 
Commentators have suggested that various rights of the 
defendant might be abridged by the use of videotaped evidence 
at tria!, including: the sixth amendment rights to a public 
trial and jury trial, the sixth amendment right to compulsory 
process of witnesses; the fourteenth amendment due process 
right to a fair trial; and the sixth amendment right to 
confront the witnesses against him. The use of video 
technologies may distort or fail to convey certain evidence, 
affecting the jury's perception of demeanor and credibility, 
thus having an impact on the defendant's right to a fair trial 
and trial by jury. The defendant's right to a public trial, 
which is thought to restrain abuse of judicial authority ~nd 
encourage public confidence in the judicial process, may be 
implicated in the public's exclusion from the deposition 
procedure. The press' and public's first amendment rights of 
access to criminal trials may be adversely affected by the use 
of either a videotaped deposition or closed-circuit procedure. 
These objections, however, can be minimized by careful and 
responsible use of videotape or closed-circuit technology and 
selection of the least restrictive alternative justified in a. 
particular case. 

The right of confrontation poses the most substantial 
obstacle to the use of alternatives for taking a child witness' 
testimony. Before a videotaped deposition or closed-circuit 
television can be used as a substitute for the child victim's 
in-court testimony, the prosecution must satisfy certain 
conditions designed to protect the defendant's confrontation 
right. The prosecution must demonstrate both that the the 
child is unavailable to testify in a traditional trial setting 
and that the proffered testimony bears sufficient indicia of 
reliability to justify its admission. Onder section 2(a), a 
showing must be made prior to the taking of the deposition that 
the child is likely to be unavailable to testify in open court 
at the trial. The child also must be shown to be unavailable 
to testify in open court at the time of trial under section 3. 

The prosecution has a heavy burden if it seeks to establish 
the child's unavailability under section 2(a)(iii) of the 
sample deposition statute or the parallel provision in the 
closed-circuit testimony statute. In Warren v. United States, 
the District of Columbia Court of Appeals suggested the 
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l. 

following criteria Eor courts to consider in determining 
psychological unavailabilitYt 

[W]e think that the following matters ar~ relevant to the 
question of psychological unavailability: (1) the 
probability of psychological injury as a result of 
testifying; (2) the degree of anticipated injury; (3) the 
expected duration of the injury; and (4) whether the 
expected psychological injury is substantially greater than 
the reaction oE the average victim of a rape, kidnapping or 
terrorist act. Just as in the case of physical infirmity, 
it is difficult to state the precise quantum of eVidence 
required to meet the standard of unavailability. The 
factors should be weighed in the context of the nature of 
the crimI' and the pre-existing psychological history of the 
witness. 

Warren v. United States, 436 A.2d 821, 830 (D.C. App. 1981). 

Both the videotaped deposition and closed-circuit statutes 
require the use of expert testimony to establish a child 
victim's unavailability due to psychological trauma. A 
physician, psychiatrist, psychologist, licensed clinical social 
worker, cr licensed marriage, family, or child counselor could 
provide th~ requisite expert testimony under section 2(a)(iii) 
of the videotaped deposition statute and section 2(c) of the 
closed-circuit statute. Efforts should be made to avoid the 
child's participation in any hearings on the child's 
unavailability. Remedial legislation may be necessary if a 
mental health professional's testimony in an unavailability 
hearing is construed under state law to abrogate the child's 
privilege of confidential communication with his or her 
therapist~ . 

The ·indicia of reliability· requirement of the 
confrontation clause should be satisfied in videotaping or 
closed-circuit sessions conducted in accordance with the sample 
statutes. At the deposition, a criminal defendant has the same 
protections avai~able to him at trial, including the right to 
an attorney and to cross-examination of the child under oaih. 
The videotape also preserves the demeanor of the testifying 
witness for the jury's la~er scrutiny. With closed-circuit 
television, the jury observes the witness on a television 
monitor rather than in person, but the testimony is live and 
not pre~recorded. However, these procedures may be challenged 
under the right of confrontation ~nd the right to a jury trial 
if the witness is not required to testify in the jury's 
presence. The right of confrontation also generally has been 
interpreted to include physical confrontation between the jury 
and witness, giving the jury the opportunity to view the 
witness' demeanor while testifying before the defendant. These 
concerns, however, should not render the alternative approaches 
unconstitutional, since the child's unavailability to testify 
has been established, the child may be cross-examined, and the 
child's view of the defendant has not been obstructed. 
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It is still not resolved, however, whether the 
confrontation clause require~ that the defendant have the 
opportunity to confront a witness -face-to-face- during the 
witness' testimony. Oile court suggested that face-to-face 
confrontation influences the witness' -recollection, veracity, 
and communication- and hence serves as a further guarantee of 
trustworthiness. Indeed, many state constitutions explicitly 
grant to a criminal defendant the right to a face-to-face 
confrontation, and a literal interpretation of these clauses 
might entitle the def.encant to a physical confrontation even if 
it is not required under the u.s. Constitution. Other courts 
and commentators have concluded that once unavailability is 
proven, cross-examination of the witness is sufficient to 
satisfy the trustworthiness component even if the child 
testifies outside the defendant's presence. Some state 
statutes either require or allow exclusion of the defendant 
during a videotaped deposition of the victim. In such 
~one-way. schemes, the defendant typically can observe the 
victim and hear the victim's testimony, but the victim can 
neither see nor hear the defendant. However, a federal appeals 
court and several state courts have held that such a procedure 
violates the defendant's right of confrontation, even if the 
witness was cross-examined fully. 

These sections provide for a ·two-way· television approach, 
representing a compromise position that permits the victim and 
the defendant to view one another on closed-circuit television 
monitors during the victim's testimony. The two-way approach, 
which has been incorporated in several state reform statutes, 
seems to satisfy the confrontation objection that has hampered 
one-way approaches, since the victim testifies with a view of 
the defendant. Indeed, some courts have noted that this 
two-w~y approach may satisfy the confrontation clause, where a 
one-way approach would not. Even the use of two-way 
closed-circuit television, however, might be disallowed on 
confrontation grounds were a court to construe the right of 
confrontation to require a physical encounter between the 
witness and the defendant. 

It should be noted tha~ the confrontation principles 
outlined by the u.s. Supreme Court have been elaborated in 
cases involving the use of hearsay evidence at trial. 
Closed-circuit testimony may not be considered hearsay and thus 
the existing confrontation cases may not be strictly 
applicable. The recent U.S. Supreme Court ~ase of Globe 
Newspaper Co. v. Superior Court. 457 U.S. 596 (1982), described 
below, del~neates another constitutional standard by which 
special protections for child victims may be measured. Globe 
and its progeny weighed a special victim protection (courtroom 
closure) against the public's and press' rights of access to 
criminal proceedings and against the defendant's sixth 
amendment right to a public trial, concluding that a 
case-by-case determination of necessity is required before 
these rights can be compromised. Although these cases did not 
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deal with the defendant's right of confrontation, they shared 
with the confrontation clause cases a concern that such a 
showing of necessity be made. A California court of appeals, 
in Hochheiser v. Superior Court, discussed both the Globe 
standard and the hearsay/confrontation cases in analyzing the 
validity of a closed-circuit procedure deSigned to transmit the 
testimony of a child victim/witness. A final assessment of the 
applicable standard for closed-circuit televised testimony will 
have to await further judicial decisions. 

other sixth amendment rights of the defendant may be 
affected by use of these alternative procedures. Some 
commentators have discussed the defendant's right to be present 
at certain proceedings, his or her right to compulsory process 
of favorable witnesses, and his right to represent himself. 
The impact of these rights on the Videotaping or closed-circuit 
transmission of testimony has not been addressed in court 
decisions. For example, by asserting the right to represent 
himself, a defendant can seek to prevent the use of 
closed-circuit procedures which keep the defendant and child in 
separate rooms during the direct and cross-examination of the 
child. ~fter making a finding of unavailability, however, the 
court might require the pro ~ defendant to question the child 
fr~m another room by means of closed-circuit equipment. The 
California two-way closed-circuit television procedure, which 
situates the child in a room other than the courtroom, permits 
such an approach by requiring that the attorneys (who are 
located in' the courtroom) question the child over 
closed-circuit television monitors. In reality, assertion of 
the right to EL£ se representation in this context is no 
different than as$;rtion of the right of confrontation, since 
in both instances 'the defendant is seeking the right to 
physically confront the witness. 

Section 4 of the sample videotaped deposition statute 
provides for an additional proceeding to take further testimony 
of the child victim when new ev~dence is discovered after the 
original deposition. This provision ensures that the defend~nt 
has an opportunity to cross-examine the child fully about new 
evidence. Use of closed-circuit television to transmit a child 
vic tim's 1 i vet ria 1 t est i m 0 n y 0 b v i ate san y co n'c ern abo u t new 1 y 
discovered evidence, since the defense has the same 
opportunities for cross-examination as at trial. 

The use of closed-circuit equipment at trial also may solve 
a problem that states have addressed through statutes 
authorizing courtroom closure during a minor victim's 
testimony. These statutes generally give the judge the 
authority to exclude spectators or to spare a young victim the 
embarrassment of testifying about sexual matters in front of 
the press and public. By the use of closed-circuit television, 
the child need not testify in the physical presence of the 
public, yet the public may still see the child's testimony. 
The United States Supreme Court has held that both the press 
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and public have constitution~lly protected rights of access to 
criminal trials, and in Globe Newspaper Co. v. superior Court, 
457 U.S. 596 (1982), invalidated a Massachusetts statute which 
mandated the exclusion of the press and public during the 
tgstimony of a minor victim of sexual assault. Although 
recognizing that protection of minor victims from trauma in the 
legal process is a compelling state interest, the Supreme Court 
nonetheless held that closure of the courtroom could be 
justified only with a case-by-case determination of necessity 
for such a procedure and a further showing that the closure of 
the proceeding was narrowly tailored to serve the state's 
interest in protecting the victim. Recently, the Court has 
interpreted a criminal defendant's sixth amendment right to a 
public trial to require the same showings before certain 
criminal proceedings may be closed. 
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PUliL1U LAW 101-647-NOV. 29. 1990 

TITLE II-VICTIMS OF CHILD ABUSE ACT 
OF 1990 

S":C. 201. SHORT TITLE. 

This title may be cited 88 the "Victims of Child Abuee Act of 
1990". . 

. Rights 

SEC. 225. CHILD VICTIMS' RIGHTS. 

(n) IN GENERAL-Chapt:er 223 of title 18. United States Code, is 
amended by adding at the end the following new rule: 

"§ 3509.Chlld victims' and child wltneud' rl&'hta 
"Ca) DEPlNITJONs.-For purpotieS oHhis eection-

"(1) the term 'adult attendant' means an adult described in 
subsection (i) who accompaniea a chUd throughout the judicial 
proceaa for the purpose of providing emotional support; 

"(2) the term 'child' means a penon who is under the age of 
18. who is or is alleged to be-

"(A) a victim of a crime of phyaical abuse. aexual abuse. 
or exploitation; or 

"(B) a witnesa to a crime committed agaiJuIt another 
penon' 

"(3) the' term 'child abuse' means the phyalcal or mental 
injury. sexual abuse or exploitation. 01' ne&ligent treatment of a 
child' 

"(4) the term 'physical injury' includeilaceratioDBr fractured 
bonea, burns, internal iuJurl-. le¥ere bruising or Ier10WS bodily 
harm; 

"(5) the term 'mental injury' means hann to a child'8 P.lYcho­
logical or intellectual functionJ,ng which may be exhibIted by 
severe anxiety, depreesioD, withdrawal 01' outward aare-ive 
behavior. or a combination of tbOM bebaYiOnl. which may be 
demonstrated by a chana- in behavior, emotionallWpOllM. or 
co~t1on; 

'(6) the term'exploltatiOll' meana chllcI pornography or child 
prostitution; 

"(7) the term 'multidiacipHn.ry chIld abuse team' means a 
professional unit compoaed of repnJIeDtatives from health, 
social service, law enforcement,. and Iega} service agenclell to 
coordinate the aasistance needed to baDeD. cue. of child abUM: 

"(8) the term 'aexual abuse' lnclud_ the employment,. UN, 
persuasion. inducement, enticement, or coercion of a child to 
engage in, or aasiat another penon to engage in. .exually 
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explicit Conduct or the rape. molestation, pr~titution, or other 
fonn of sexual eXfloitation of children, or incetsl with children; 

"(9) the term sexually explicit conduct' means actual or 
simulated-

"(A) sexual intercourse, including sexual contact in the 
manner of genital-genital. oral-genital, anai-geni,tal, Ql"oral­
anal contact. whElther between persons of the &am~ or of 
opposite sex; sexual contact means the intentional touch­
ing, either directly or through clothing, of the genltalia, 
anus, groin, breast, inner thigh, or buttock. of any person 
with an intent to abuse. humiliate, harass, degrade, 0." 

arouse or gratify sexual desire of any person; 
"(B) bestiality; 
"(C) masturbation; 
"(D) lascivious ~xhibition of the genitals or pubic area of 

a person or animal; or 
"(E) sadistic or masochistic abuse; 

"(10) the term 'sex crime' means an act of sexual abuse that is 
a criminal act; 

"(11) the term 'exploitation' means child pornography or child 
prostitution; 

"(12) the term 'negligent treatment' means the failure to 
provide. for reasons other than poverty, adequate food, clothing, 
shelter. or medical care so as to seriously endanger the physical 
health of the child; and 

"(13) the term 'child abuse' does not include discipline 
administered by a parent or legal guardian to his or her child 
provided it is reasonable in manner and moderate in degree and 
otherwise does not constitute cruelty. 

"(b) ALTKIlNATIVES TO LIVE IN-CouRT Tl:snMONY.-
"(1) CmLD'S UVE TESTIMONY BY 2-WAY CLOSED CIIlCUIT TELE­

VI8ION.-
"(A) In a proceeding involving an alleged offell8e against 

• child, the attorney for the government, the child's attor· 
ney, or a guardian ad litem appointed under subdivision (h) 
may apply for an order that the child'8 testimony be taken 
in a room outside the court·room and be' televised by 2-way 
closed circuit television. The person seeking such an onier 
shall dpply for lIuch an order at least 5 days before the trial 
date. unless the court finds on the record that the need for 
such an order was not reasonably foreseeable. 

"(B) The court may order that the testimony of the child 
be taken by cloeed-circuit television tiS provided in aubpara­
paph (A) if the court finds that the child is unable to testify 
10 open court in the presence of the defendant, for any of 
the following reasons: 

"(0 The child is unable to testify because of fear. 
"(li) There is a substantial likelihood, establi.hed by 

expert testimony, that the child would suffer emotional 
trauma from te8tifying. 

"(iii) The child suffers a mental or other infirmity. 
U(iv) Conduct by defendant or defense counsel causes 

the child to be unable to continue teatifying. 
"(c) The court shall support a ruling on the child'. inabil­

itv to te8tify with findings on the record. In determining 
whether the impact on an individual child of one or more of 
the facton described in subparagraph en) is 80 aubstantial 
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as to justify an order under .ubparagraph (A). the court. 
may question the minor in chambers, or at lOme other 
comfortable place other th~n the courtroo~, on the record 
for a reasonable period of time with the child attendant, the 
prosecutor, the child's attorney, the guardiap ad litem, and 
the defense counsel present. 

"(0) If the court orders the taking of testimony by tele­
vision, the attorney for the government and the attorney 
for the defendant not including an attorney pro se for a 
party shall be present in a room outside the courtz:oom with 
the child and the child shall be subjected to direct and 
cross-examination. The only other persons who may be 
permitted in the room with the child during the child's 
testimony are-

"W the child's attorney or guardian ad litem 
appointed under subdivision (h); 

"(ii) persons necessary to operate the closed-circuit 
television equipment; 

"(iii) a judicial officer, appointed hr the court; and 
"(iv) other persons whose presence 18 determined by 

the court to be necessary to the welfare and well-being 
of the child, including an adult attendant. 

The child's testimony shall be transmitted by closed circuit 
television into the courtroom for viewing and hearing by the 
defendant. jury, judge, and public. The defendant shall be pro­
vided with the means of private, contemporaneous communica­
tion with the defendant's attorney during the testimony. The 
closed circuit television transmilSlSlon shall relay into the room 
in which the child is testifying the defendant's image, and the 
voice of the judge. 

"(2) VIDEOTAPED DEPOSITION 0,. CHILD.-(A) In a proceeding 
involving an alleged offense against a child, the attorney Cor the 
government, the child's attorney, the child's parent or legal 
guardian, or the guardian ad litem appointed under subdivision 
(hI may apply for an order that a deposition be taken oC the 
child's testimony and that. the deposition be recvrded and pre­
served on Videotape. 

"CBXi) Upon timely receipt of an application described in 
subparagraph (A), the court shall make a preliminary finding 
regarding whether at the time of trial the child is likely to be 
unable to testify in open court in the phyaical fresence of the 
defendant, jury, judge, and public for any 0 the Collowing 
reasons: 

"(1) The child will be unable to testify because of fear. 
"(II> There is a substantial likelihood. established by 

expert testimony, that. the child would suffer emotional 
trauma from testifying in open court. 

"(III) The child suffers a mental or other infirmity. 
"(IV) Conduct by defendant or defense counsel causes the 

child to be unable to continue tatifyin~. 
"(ij) I( the court finds that the child l.a bkely to be unable to 

testify'in open court for any of thereuona stated in clause (1), 
the court shall order that the child'. depoeiUon be taken and 
preserved by videotape. 

"(iii) The trial judge shall preside at the videotape depOllition 
of a child and ehall rule on all question. all if at trial. The only 
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other ~rsons who may be permitted to be present at th(> 
proceeding are-

"(I) the attorney for the Government; 
"(II) the attorney for the defendant; 
"(Ill) the child's attorney or guardian ad litem appointed 

under subdivision (h); 
"(IV, persons necessary to operate the videotape equip­

ment; 
"(V) subject to clause (iv), the defendant: and 
"(VI) other persons whose presence is determined by lh~ 

court to be necessary to the welfare and well-being of the 
child. 

The defendant shall be afforded the rights applicable to defend­
ants during trial, inCluding the right to an attorney, the right tCJ 
be confronted with the witness against the defendant, and th~ 
right to cross-examine the child. 

"(iv) If the preliminary finding of inability under clause (i) is 
based on evidence that the child is unable to testify in the 
physical presence of the defendant, the court may order that the 
defendant, including a defendant represented pro ~, be ex­
cluded from the room in which the deposition is conducted. If 
the court orders that the defendant be excluded from the deposi­
tion room, the court shall order that 2-way closed circuit tele­
vision equipment relay the defendant's image into the room in 
which the child is testifying, and the child's testimony into the 

. room in which the defendant is viewing the proceeding, and 
that the defendant be provided with a means of private. contem­
poraneous communication with the defendant's att\)rney during 
the deposition. 

"Cv) HAN DUNG 0'" VIDF.oTAPE.-The complete record of the "''<'I''''~ 
examination of the child, including the image and voices of all 
persons- who in any way participate in the examination, shall be 
made and preserved on video tape in addition t.o being SUmo­
graphically recorded. The videotape shall be transmitted to the 
clerk of the court in which the action is pending: and shall be 
made available for viewing to the prosecuting attorney, the 
defendant, and the deCendant's attorney during ordinary busi-
ness houl'll. 

"Ce) If at the time of trial the court. findri3 r.~~l the child is 
unable to testify 88 for a reason described i.! subparagraph.: 
(B)(i), the court may admit into evidence the child'" videotaped 
deposition in lieu of the child's testifying at the trial. The court 
shall support a ruling under this subparagraph with findings on 
the record. 

"CD) Upon timely receipt of notice that new evidence has been 
discovered after the original videotaping and before or during 
trial, the court, for good cause shown. may order an additionnl . 
videotaped deposition. The tefltimony of the child shal1 be re­
stricted to the matters specified by the court as the basis for 
granting the order. 

UtE) In connection with the taking of a videowpt.>d deposition 
under this paragraph, the Court may enter a protective order for 
the ~uryose of protecting the privacy of the child. 

"(F) The videotape of a deposition taken under this paragraph 
shall be deetroyed 5 yean after the date on which the trial court. 
entered ita Judgment but not before a fin·lll judgment i. entered 
on appeal including Supreme Court review. The videotape shall RL'Conb 

- - - - - - - - - -



- -I I S'j'A'J'. ·II'(I~ - - - - - - -PUBLIC LAW 101-64'I-NOV. ~~, 1990 

become part of the court record and be kept by the court until it 
j:; destroyed. 

"(el COMPETENCY EXAMINATJONS.-
"(1) EFFECT OF FEDERAL RULES OF EVIDENCE.-Nothing in this 

subdivision shall be construed to abrogate rule &01 of the Fed­
('ral Rules of Evidence. 

"(2) PRESUMPTION,-A child is presumed to be competent. 
"(a) REQUIREMI!:NT OF WRITTEN MOTION.-A competency exam­

inntion regarding a child witness may be conducted by the court 
only upon written motion and offer of proof of incompetency by 
a party, 

"(4) REQUIREMENT OF COMPELLJNG REASONS,-A competency 
examination regarding a child may be conducted only if the 
court determines, on the record, that compelling reasons exist. 
A child's age alone is not a compelling reason. 

"(5) PERSONS PERMITrED TO BE PftUSNT.-The only persons 
who may be permitted to be present at.9 competency examina­
tion are-

"(A) the judge; 
"(B) the attorney for the government; 
"(C) the attorney for the defendant; 
"(0) a court reporter; and 
"(E) persons whooe presence, in the opinion oC the court, 

is necessary to the welfare and well-being oC the child, 
including the child's attorney, guardian ad litem, or adult 
attendant. 

"(6) NOT BICP'ORB JURY.-A competency examination regarding 
a child witness shall be conducted out of the sight and hearing 
of 6 jury. 

"(7) DIRECT EXAMINATION 0,. CHILD.-Examination of a child 
related to comr>etency shall normally be conducted by the court 
on the basis of questions submitted by the attorney for the 
Government and the attorney Cor the defendant including a 
party acting .. an attorney pro lie. The court may permit an 
attorney but not a party acting aa an attorney pro .., to examine 
a child diftlCtly on competency if the court .... tisfied that the 
child will not suffer emotional trauma .. a .. ult of the exam-­
ination. 

"(8) ApPROPRIATE QUaTlOHl.-The· queetionl asked at the 
competency examination of a child ahall be appropriate to the 
age and developmental level of the child shall not be related to 
the issues at trial, and shall focUl on determining the child', 
ability to undentand and answer simple que.tIolUI. 

"(9) PSYCHOLOGICAL AND PSYCHIATRIC EXAWINATIONs.-Psycho­
logical and psychiatric examhwt(on, to ..... the competency 
of a child witneu shall not be ordered without • showing of 
compelling need. r 

"Ct.!) PRIVACY PRO'nCTION.-
"(1) CoNnD&NTlALJTY 0,. INPORWATlON.--(A) A penon acting 

in a capacity described in 8ubparagraph (B) in connection with a 
criminal proceeding ahall-

"(i) keep all documents that dileiOM the name or any 
other Information concerning a child in a aecure place to 
which no penon who doe. not have reuon to know their 
contents has access; and 

"(jj) disclose documentll described In clause (i) or the 
inrormation in litcm that concerns u child only to persona 
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who, by ~ason of their participation in the proct'eding. 
have reason to know such information, 

U(B) Subparagraph (A) arplies to-
um all employees 0 the Government connected with the 

case, including employees oC the Department of Justice. any 
law enforcement agency involved in the case. and any 
person hired by the government to provide assistance in the 
proceeding; 

"(ii) employees of the court; 
"(iii) the defendant and employees of the defendant. 

including the attorney for the defendant and persons hired' 
by the defendant or the attorney for the defendant to 
provide assistance in the proceeding; and 

"(Iv) members of the jury, 
"(2) FlUNG UNDER SEAL.-All papers to be filed in court that 

disclose the name oC or any other information concerning a 
child shall he filed under seal without necessity of obtaining a 
court order. The person who makes the filing shall submit to 
the clerk of the court-

"(A) the complete paper to be kept under seal; and 
U(B) the paper with the portions of it that disclose the Public 

name of or other inCormation concerning a child redacted. infurmillaon 
to be placed in the public record, 

"(3) PROTECTIVE ORDERS.-(A) On motion by any person the 
court may issue an order protectin~ a child ,from public, disclo­
lure of the 'name of or any other mformatlon concermng the 
child in the course of the proceedings, iC the court determines 
that there is a significant possibility that such disclosure would 
be detrimental to the child. 

"(B) A protective order' issued under subparagraph (A) may-
"m provide that the testimony oC a child witness. and the 

testimony of any other witness, when the attorney who 
calli the witness has reason to anticipate that the name of 
or any other information concerning a child may be di­
vulged in the testimony, he taken in a closed courtroom; 
and 

"(ii) provide for any other measures that may be nee-
eeaary to protect the privacy of the child. . 

"(4) Dl8CL06uu: 0,. INP'ORMATION.-This 8ubdivision does not 
prohibit diacl08ure of the name of or other inC ormation concern- . 
IIlB a child to the defendant, the attorney Cor the defendant. a' , 
multidiaciplinary child abuse team, a guardian ad litem, or an 
adult attendant, or to anyone to whom, in the opinion of the 
court, disclosure is necessary to the welfare and well-being of 
the child. 

"(e) CLOSING THE CoURTROOM,-When a child teatifies the court 
may order the exclusion from the courtroom of all penlOns, includ­
Ing members of the presa, who do not have a direct interest in the' 
case. Such an order may be made if the court determines on the 
record that requiring the child to testify in open court would cause 
IUbetantial psychological harm to the child or would result in the 
child's inability to effectively communicate. Such an order shall be 
narrowly tailored to serve the government'. specific compelling 
interest. 

"co VrcnM IMPACT SrATEMICNT.-In preparing the presentence 
report pUl'Buant to rule 32<c) of the Federal Rules of Criminal 
Procedure, the probation officer shall request information from thc 

-
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multidisciplinary child abuse team and other appropriate sources to 
delermine the impact of the offense on the child victim and any 
01 her children who may have been 8ffec~. A guardian ad litem 
appointed under subdivision (h) shall make every effort to obtain 
and report information that accurately expresses the child', and the 
family s views concerning the child's victimization. A guardian ad 
litem shall use forms that permit the child to express the child', 
Vil'WS concerning the personal consequences of the child's victimiza. 
tion. at a level and in .3 form of communication commensurate with 
(he child's age and ability. 

"'g) USE OF MULTIDISCIPLINARY CHILD ABUSE TEAMS.-
"m IN GENEkAL.-A multidisciplinary child abuse team shall 

be used when it is feasible to do so. The court shall work with 
Slate and local governments that have established multidisci­
plinary child abuse teams designed to assist child victims and· 
child witnesses, and the court and the attorney for the govern­
ment shall consult with the mUltidisciplinary child abuse team 
ns appropriate. 

"(2) ROLE 01' MUI.TIUISCIPLINAIlY CUILD ABUSE TEA Ms.-The role 
of lhe multidisciplinary child abu .. team ahall be to provide for 
a child service. that the members of the team in their profes­
sional roles are capable of providing, including-

"(A) medical diagnoses and evaluation services. including 
provision or interpretation of x-ray., laboratory tests. and 
related services. as needed. and documentation of findings; 

"(8) telephone consultation aervicea in emergencies and 
in other situations; 

"(C) medical evaluationa related to abuse or neglect; 
"(D> psychological and psychiatric diagnoses and evalua­

tion services for the child. parent or parents, guardian or 
~uardians, or other caregivers, or any other individual 
Involved in a child victim or child witness case: 

"(E) expert medical, psychological, and related profes­
sional testimony; 

"(F) case service coordination and aasi.!stance, including 
the location of services available from public and private 
ngencies in the community; and 

"CG) training services for judges, litigators. court officers 
and others that are involved in child victim and child 
witneM cases, in handling child victims and child witnesses. 

"(h) GUARDIAN AD LITEM.-
"(1) IN OENERAL.-The court may appoint a guardian ad litem 

for a child who was Ii victim of. or a witness to, a crime 
involving abuse or exploitation to protect the beat inten:sts of 
the child. In making the appointment, the court shall consider a 
prospective guardian's background. in. and familiarity with, the 
judicial process, aocial aervic. programs, and child abuse iasues. 
The guardian ad litem ahall not be a penon who iii or may be a 
witness in a proceeding involving the child for whom the guard-
ian is appointed. .. 

"(2, DUTIES 0 .. GUARDIAN AD unM.-A guardian ad litem may 
atlend all the depositions. hearinga. and trial proceedings in 
which a child participates, and make recommendations to the 
court concerning the welfare of the chUd. The guardian ad litem 
may have a~ to all reporta, evaluations and records, except 
attorney's work product, necesaary to 4Jffectively advocate for 
the child. (The extent of access to grand jury materials is 
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limited to the access routinely provided to victims and their 
representatives.) A guardian ad litem shall marshal and coordi­
nate the delivery of resources and special aervices to the child. 
A guardian ad litem shall not be compelled to testify in any 
court action or proceeding concerning any information or opin­
ion received from the child in the course of serving as a guard­
ian ad litem. 

"(3) IMMUNITIES.-A guardian ad litem shall be presumed to 
be acting in good faith and shall be immune from civil and 

. criminal liabilily for complying with the guardian's lawful 
duties described in subpart (2). 

"(i) ADULT ATI'ENDANT.-A child testifying at or attending 8 ju­
dicial proceeding shall have the right to be accompanied by an adult 
attendant to provide emotionalllupport to the child. The court, at its 
discretion, may allow the adult attendant to remain in cloae phys­
ical proximity to or in contact with the child while the child 
testifies. The court may allow the adult attendant to hold the child's 
hand or allow the child to sit on the adult attendant's lap through­
out the course of the proceeding. An adult attendant shall nol 
provide the child with an answer to any question directed to the 
child during the course of the child's testimony or otherwise ~~rompl 
the child. The image of the child attendant, for the time the child is 
testifying or being deposed, shall be recorded on videotape. 

"(j) SPEEDY TRIAL.-In a proceeding in. which a child is called Lo 
give testimony, on motion by the attorney for the Government or n 
guardian ad litem. or on ita own motion, the court may designate the 
case as being of special public importance. In cases so designated, 
the court shall, consistent with these rules, expedite the proceeding 
and ensure that it takes precedence over any other. The court shall 
ensure a speedy trial in order to minimize the length of time the 
child must endure the stress of involvement with the criminal 
process. When deciding whether to grant a continuance. the court 
shall take into consideration the age of the child and the potential 
adverse impact the delay may have on the child's well-being. The 
court ahall make written findings of fact and concluaions of law 
when granting ~ continuance in cases involving a child. 

lOCk) EXTENSION 0,. CHILD STATUTE 0,. LIMITATIONS.-No statute of 
limitation that would otherwise preclude prosecution for an offense 
involving the sexual 01" physical abuse of a child under the age of 18 
years shall preclude such prosecution before the child reaches the 
age of 25 years. If, at any time that a cause of action for recovery of 
compensation for damage or injury to the person of a child exists, a 
criminal action iii pending which arises out of the same occurrence 
and in which the child ia the victim, the civil action shall be stayed 
until the end of all phases of the criminal action and any mention of 
the civil action during the criminal proceeding is prohibited. As used 
in thia subsection, a criminal action is pending until ita final adju­
dication in the trial court. 

"(1) TEsnMONIAL AIDS.-The court may permit 8 child to use 
anatomical dolls, puppets, drawings, mannequins, or any other 
demonstrative device the court deems appropriate for the purpose of 
... iating a child in testifYing.". 

(b) V,OLATION OF RULE REGARDING DISCLOSURE.-
(1) PuNISHMENT AS CONTEMPT.-Chapter 21 of title 18. United 

States Code, is amended by adding at the end thereof the 
following new section: 

- - - - - - - - - - - - - - - - - - •• 
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"!i ·111:1. Protection of lhe pdvucy of child victims and child wit. 
nesses 

"A knowing or intentional violation of the rrivacy protection 
accorded by section :1509 of this title is a crimina contempt punish. 
ahle by not more than one year's imprisonment. Qr a fine under this 
title, or both .... 

(2) TECHNICAl. AMENOMF.NT.-The table of sections at the 
beginning of chapter 21 of title 18. United States Code. is 
amended by adding at the end thereof the following new item: 

···W:l Protection of the priv~cy of child victilNl and child witn_.". 

SI·;C. Wi. CIIII.O AnUSI-: IU·;I'()J(TIN( •. 

(a) IN GENERAL.-A person who. while engaged in a professional 
capacity or activity described in subsection (b) on Federal land or in 
a federally operated (or contracted) facility, learns of facta that give 
reason to suspect that a child has suffered an incident of child 
abuse. shall lUI 800n as possible make a report of the suspected abuse 
to the agency designated under subsection (d). 

(b) COVr.RED PROFESSIONALS.- -Persons engaged in the following 
professions and activities are subject to the requirements of subseC. 
tion (a): 

(I) Physicians. dentists. medical resident. or interns. hospital 
personnel and administrators, nunes. health care practitioners. 
chiropractors. osteopaths, pharmacists. optometrists. podia­
trists. emergency medical technician., ambulance drivers. 
undertakers. coroners. medical examiners. alcohol or drug treat. 
ment personnel. and persons performing a healing role or 
practicing the healing arts. 

(2) Psychologists. psychiatrists. and mental health profes­
sionals. 

Ca) Social workers. licensed or unlicensed marriage. family. 
and individual counselors. 

(4) Teachera. teacher's aides or assistants. school counselors 
and guidance personnel, !SChool official •• and school administra­
tors. 

(5) Child care workers and administrators. 
W) Law enforcement personnel. probation officers. criminal 

prosecutors. and juvenile rehabilitation or detention facility 
employees. 

(7) Foater parents. 
(8) Commercial film and photo processors. 

(c) DEFINITIONs.-For the purpoeee of this aection-
(l) the term "child abuse" mean. the physical or mental 

injury, sexual abuse or exploitation. or negligent treatment of a 
child; 

(2) the term "physical injury" include. but is not limited to 
lacerations, fractured honea, burna, internal injUries. severe 
bruising or seriOU8 bodily harm; . 

(3) the term "mental injury" means harm to a child'. psycho­
logical or intellectual functioning which may be exhibited by 
severe anxiety, depresaion. withdrawal or ou[.ward aggressive 
behavIor. Or a combination of those bahaviora. which may be 
demonstrated by a change in behavior, emotional response or 
cognItion; 

(4) the term "sexual abuse" includes the employment, lIM. 
persuuion. inducement. enticement. or coercion of • chUa to 

engage in, or assist another person to engage in. t;exunlly 
explicit conduct or the rape. molestation. prostitution, or other 
form of sexual exploitation of children. or incest with children; 

(5) the term "sexually explicit conduct" means actual or 
simulated-

(A) sexual intercourse. including sexual contact in the 
manner of genital-genital. oral·genital. anal-genital. or oral­
anal contact. whether between persons of the same Oi' or 
opposite sex; sexual contact means the intentional touch­
ing. either directly or through clothing. of the genitalia. 
anU8, groin. breast, inner thigh. or buttocks of any person 
with an intent to abuse. humiliate. harass. degrade. or 
arouse or gratify sexual desire of any person; 

(D) bestiality; 
(C) masturbation; 
(D) lascivious exhibition of the genitals or pubic area of a 

person or animal; or 
(E) sadistic or m~sochistic abuse; 

(6) the term "exploitation" means child pornogrltphy or child 
prostitution; 

(7) the term "negligent treatment" means the failure to ,),.0-
vide. for reasons other than poverty. adequate food. clothing, 
shelter, or medical care so as to seriously endanger the physical 
health of the child; an': 

(8) the term "child abuse" shall not inClude discipline 
administered by a parent or legal guardian to his or her child 
provided it is reasonable in manner and moderate in degree lind 
otherwise does not constitute cruelty. 

(d) AOENCY DESIGNATED To RECEIVE REPORT AND ACTION To BE 
TAKEN_-For all Federal lands and all federally operated (or con· 
tracted) facilities in which children are cared for or reside. the 
Attorney General shall designate an agency to receive and inves­
tigate the reports described in subsection (a). By formal written 
agreement. the designated agency may be a non-Federal agency. 
When such reports are received by social services or health care 
agenciea. and involve allegatiofis of sexual abuse. serioull rhysical 
injury. or life-threatening neglect of a child. there shal be an 
immediate referral of the report to 8 law enforcement agency with 
a~thority to take emergency action to/rotect the child. All reports 
received shall be promptly lnvesti,ate ,and whenever appropriate. 
investigations shall be conducted Jointly by social services and law 
enforcement personnel, with a view toward avoiding unnecessary 
multiple interviews with the child. 

(e) REPOItTlNG FORM.-In every federally operated (or contracted) 
facility. and on all Federal lands. a standard written reporting form. 
with inatructions, shall be disseminated to all mandated reporter 
groupe. U. of the form .hall be encouraged. but its use shall not 
take the place of the immediate making of oral reports, tele­
phonically or otherwise, when circumstances dictate. 

(I) IMMUNITY FOR GooD FAITH REPORTINO AND ASSOCIATED Ac· 
TlONI.-AIl persona who. acting in good faith, make a report by 
subeection (a), or otherwise provide information or assistance in 
conntiCtion with a report. investigation. or legal intervention pursu­
ant to a report, shall be immune from civil and criminal liability 
arising out of 8uch actions. There shall be a presumption that any 
such penons acted in good faith. If a peT80n 18 ailed because of the 
person's performance of one of the above functions. and the defend· 
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ant prevails in the litigation, the court may order that the plaintiff 
pay the defendant's legal expenses. Immunity .hall not be accorded 
to persons acting in bad faith. 

(g) CRIMINAL PENALTY FOR FAILURE TO REPORT.-(l) Chapter 110 of 
title 18. United States Code. is amended by adding at the end thereof 
the following new section: 

.. ~ 225ft Failure to report child abuse 

.. A person who, while engaged in a professional capacity or activ­
ity described in subsection (b) of section 226 of the Victima of Child 
Ahuse Act of 1990 on Federal land or in a federally operated (or 
(,()Iltracted) facility. learns of facts that give reuon to suspect that a 
child has suffered an incident of child abuae. aa defined in eubeec­
(1011 (c) of that section. and fails to make a timely report aa required 
hy subsection (a) of that section, shall be guilty of • CI ... B 
IIlbdemeanor .... 

(2) The chapter analysis for chapter 110, United States Code, is 
illlIcnded-

(Al by amending the catch line to read as follows: 

"CHAPTER llO-SEXUAL EXPLOITATION AND OTHER 
ABUSE 01" CHILDREN"; 

ilnd . 

(D) by adding at the end thereof the following new item: 
"U5!1. Failure to report child .buM .... 

(3) The item relating to chapter 110 in the part analysis for part 1 
of title 18. United States Code, is amended to read u followa: 
.. \\ n. Snubl exploitation .nd other .bUM of child .............................................. 2251", 

(h) TRAINING or PROSPECTIVE RICPORTUa.-AIl individuala in the 
occupations listed in subsection (bXl) who work on Federal lands. or 
are employed in federally operated (or contracted) faclliti-. .hall 
receive periodic training in the obligation to report, .. well .. in the 
identification of abused and neglected children. 

Subtitle E-Child Care Worker Employee 
Background Checks 

:-;~;C. 2:11. 1t.;QUlREMENT .·OK HACKGROUNDCHECK8. 

la) IN GENII£IlAL-(l) Each agency of the Federal Government, and 
every facility operated by the Federal Government (or operated 
under contract with the Federal Government), that hires (or con­
tracts fur hire) individuals involved with the provision to children 
under the age of 18 of child care servicee shall 886ure that all 
exi:;ting and newly-hired employee. undel'go a criminal history 
background check. All existing staff IIhan receive such checka not 
later than 6 montha after the date of enactment of'thia chapter, and 
no additional staff shall be hired without a check haYlng been 
completed. : 

(2) For the purposes of this section, the term "child care eervioee" 
means child protective services (including the inveetJgation of child 
abuse and neglect reporte), aocialaervicea. health and rr.en~ health 
care. child (day) care, education (whether or not dl~ly involved in 

- - - - - - - -
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teaching), foster care, residential care, recreational or rehabilitative 
programs, and detention, correctional. or treatment services. 

(b) CRIMINAL HISTORY CHf£K.~l) A background check required 
by eubeection (a) shall be-

(A) based on a set of the employee's fingerprinu obtained by a 
law enforcement officer and on other identifying information; 

(B) conducted through the Identification Division of the Fed, 
eral Bureau of Investigation and through the State criminal 
history repositories of all States that an employee or prospective 
employee lista as current and former residences in an employ­
ment application; and 

(C> initiated through the personnel programs of the applicable 
Federal agencies. 

(2) The reaulta of the background check shall be communicated to 
the employing agency. 

(c) ApPLlCABU: CRIMINAL HISTORII".8.-Any conviction for a sex 
crime, an offense involving a child victim. or a drug felony, may be 
ground for denying employment or for dismissal of an employee in 
any of the positions listed in subsection (a)(2). In the case of an 
incident in which an individual has been charged with one of those 
offenses, when the charge has not yet been disposed of, nn employer 
may suspend an employee from having any contact with children 
while on the job until the case is resolved. Conviction of a crime 
other than a leX crime may be considered if it beal'8 on an individ-­
uaI'e fitneae to have responsibility for the safety and well-being of 
children, 

(d) E ... LOYM&NT ApPLlCATIONS.-(l) Employment applications for 
individuals who are seeking work for an agency of the Federal 
Government. or for a facility or program operated by (or through 
contract with) the Federal Government, in any of the positions listed 
in subsection (aXl), shall contain a question asking whether the 
individual haa ever been arrested for or charged with a crime 
involving a child, and if 80 requiring a description of the disposition 
of the arrest or charge. An application shall state that it is being 
signed under penalty of perjury, with the applicable Federal punish­
ment for perjury stated on the application. 

(2) A Federal agency seeking a criminal history recorn check shall 
first obtain the signature of the employee or prospective employee 
indicating that the employee or prospective employee has been 
notified of the employer s obligation to require a record check as a 
condition of employment and the employee's right to obtain a copy 
of the criminal history report made available to the employing 
Federal agency and the right to challenge the accuracy and 
completeness of any information contained in the report. 

(e) ENCOURAGEMENT or VOLUNTARY CRIMINAL HISTORY CHl!:CKS 
roR OTHERS WHO MAY HAVE CoNTACf WITH CHILDREN.-Federal 
agencies and facilities are encouraged to submit identifying informa­
tion for criminal history checks on volunteers working in any of the 
poeitions llated in .ubsection (a) and on adult household membel'8 in 
places where child care or foster care services are being provided in 
a home. 

- - - - - - - - -
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CHILDREN'S BILL OF RIGHTS 
PREAMBLE 

The Salt River Pima-Maricopa Indian Community Council is 
concerned with the general welfare of all of its members. That 
concern is particularly strong for children who cannot provide 
for or protect themselves. In this document the Salt River Pima­
Maricopa Indian Community reflects this special concern by 
recognizing that its child~en have certain legal rights that the 
Community will respect and defend. 

In enumerating these rights and thereby proclaiming the 
Community's special responsibility to its children, the Community 
Council continues to recognize and affirm that: ' 

(1) The Family is the societal unit that first has primary 
care and protective responsibility for children; 

(2) The interests of the Community'~ children are best 
served wi thin the environment of the Community's 

(3) cultural values and heritage; 

(4) Every child has the right to a permanent home that 
affords affection, love and guidance through 
nurturing, caring family members; 

(5) All children have the right to be a useful member of 
their Community and their specific tribe and to be 
involved in its culture; 

(6) Every child has the right to be a unique person and to 
individual expression of choice; 

(7) Every child has the right to competen'c health and 
medical care and the promotion of a healthy, wholesome 
lifestyle; 

(8) Every child has the right to a safe, protective 
environment which provides an adequate standard of 
living: 

(9) Every child has the right to be protected against all 
forms of neglect, cruelty, abuse and exploitation; 

(10) Every child has the right to an education with maximum 
opportunity for preparation for earning a livelihood, 
family life and citizenship; and 

(11) Every child has' the right to enjoy these rights in a 
spirit of peace, maintained by meaningful 
relationships with all those people who are important 
to him or her. 



CHILD CARE PERSONNEL, FINGERPRINTING FOR SCREENING 
OF CRIMINAL HISTORY BY THE DEPARTMENT OF PUBLIC SAFETY 

A. Child care personnel shall be fingerprinted prior to 
employment in any Day Care Center including Child Protective 
Services, Social Services, Heal th and Mental Health Care, 
Education (whether or _ not direGtly involved in teaching), 
Foster Care, Residential Care, Recreational or 
Rehabilitative, Detention or Treatment Services. 

B. Employment Applications All employmen-t applications for 
individuals who are seeking work for any position listed in 
subsection A. shall contain the following questions: 

1. Whether the individual has ever been arrested for or 
charged with a crime involving a child, and if so, the 
disposition of that arrest or charge; 

2. Whether the individual is a parent or guardian of a child 
adjudicated to be a dependent child as d~fined in Chapter 
11, Article II of the Salt River Indian Community Code of 
Ordinances: and 

3. Whether the individual has ever been denied a license to 
operate a facility for the care of children in this state 
or another state of jurisdiction or had a license or 
certificate to operate such a facility revoked, and if 
so, the reason for such denial or revocation. 

C. The Department of Health and Human Services shall make 
documented, good faith efforts to contact previous employers 
of the applicants to obtain information <?r recommendations 
which may be relevant to an individual's fitness for work in 
any position involving contact with children. 

D. The employment application, background inquiries and 
fingerprint criminal history check shall be confidehtial. 

E. For the purpose of screening child care personnel, the Salt 
Ri ver Department of Public Safety shall provide background 
information based on a set of the applicant's fingerprints to 
be obtained by a law enforcement officer to the Department of 
Health and Human Services. 

The criminal history check shall be: 

1. Based on such fingerprints and other identifying 
information. 
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2. Conducted through the identification division of the 
Federal Bureau of Investigation, as well as through all 
state criminal history repositories, and tribal 
jurisdictions that the employee or applicant lists as 
residences on their employment applications. 



SALT RIVER PIMA-MARICOPA 
INDIAN COMMUNITY 
Route 1, Sox 216 

Scottsdale, Arizona 85256 

ORDINANCE NO. SRO-136-91 

In order to establish a bill of rights for children who are 
victims or witnesses of crime: 

BE IT ENACTED BY: 

Section 1. The Salt River Pima-Maricopa Indian Community 
recognizes that it is important that ch~ld victims and child 
witnesses of crime cooperate with law enforcement and 
prosecutorial agencies and that their assistance contributes to 
Communi ty enforcement efforts and the general effectiveness of 
the criminal justice system of this Community. Therefore, it is 
the intent of the Community Council by means of this act, to 
ensure that all child victims and witnesses of crime are treated 
with sensitivity, courtesy and special care in order that their 
rights may be protected by law enforcement agencies, social 
agencies, protection afforded the adult victim, witness or 
criminal defendant. . 

Section 2. Unless the context clearly requires otherwise, 
the definitions in this section apply throughout this chapter. 

(1) "Crime" means an act .punishable under the laws of this 
Community or equivalent federal or State law. 

(2) "Child" means any pers6n under the age of eighteen 
years. 

(3) "Victim" means any person against whom a crime has 
been committed. 

( 4) "Witness" means a person who has been or is expected 
to be summoned to testify for the prosecution in a criminal 
action, or a person who is subject to call or likely to be called 
as a witness for the prosecution by reason of having relevant 
information, whether or not an action or proceeding has been 
commenced. 

(5) "Family member" means child, parent, legal guardian, 
or extended family member. 

(6) "Advocate" means any person, including a family member 
not accused of a crime, who provides support to a child victim or 
child witness during any legal proceeding. 
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Section 3. There shall be every reasonable effort made by 
law enforcement agencies, prosecutors and judges to assure that 
child victims and witnesses are afforded the rights enumerated in 
this section. The enumeration of these rights shall be construed 
to create substantive rights and duties, and the application of 
an enumerated right in an individual case is n6t subj~ct to the 
discretion of the law enforcement agency, prosecutor or judge. 
Child victims and witnesses have the following rights: 

(1) To have explained in language easily understood by the 
child, all legal proceedings and/or police investigations in 
which the child may be involved; 

( 2) To be provided, whenever possible, a secure wai ting 
area during court proceedings and to have an advocate o:r support 
person remain with the child prior to and during any court 
proceedingsi 

(3) To prevent the disclosure of the names, addresses or 
photographs of the living child victim or witness by any law 
enforcement agency, prosecutor's office or state agency without 
the written permission of the child victim, child witness, 
parents or legal guardians to anyone except another law 
enforcement agency, prosecutor, defense couns~l or tribal or 
private agency that provides services to the child victim or 
witness; 

(4) To allow an advocate to make recommendations to the 
prosecuting attorney about the ability of the child to cooperate 
with prosecution and the potential effect of the proceedings on 
the child; 

(5) To allow an advocate to provide information to the 
court concerning the child's ability to understand the nature of 
the proceedings; 

(6) To be provided information or appropriate referrals to 
social service agencie~ to assist the child and/or th~ child's 
family with the emotional impact of the crime, the subsequent 
investigation and judicial proceedings in which the child is 
involved; 

(7) To allow an advocate to be present in court while the 
child testifies in order to provide emotional support to the 
child; 

(8) To provide information to the court as to the need for 
the presence of other supportive persons at the court proceeding 
while the child testifies in order to promote the child's 
feelings of security and safety; 

( 9) To allow law enforcement agencies the opportunity to 
enlist the assistance of other professional personne:.l slJ.ch as 
child protection services, victim advocates or prosecutorial 
staff trained in the interviewing of child victims; 

2 



(10) To be provided with coordinated tribal services so as 
to decrease any duplication of services and to minimize the 
number of interviews with the child victim or witness; 

(11) To be provided with the use of closed circuit 
television or other such similar recording device for the 
purposes of interviewing or court testimony when appropriate, and 
to have an advocate remain with the child prior to and during any 
recording sessions. The use of closed circuit television or 
other such similar recording device is appropriate when the trial 
court, after hearing evidence, determines this procedure is 
necessary to protect the particular child witness' welfare; and 
specifically finds the child would be traumatized, not by the 
courtroom generally, but by the defendant's presence and" finds 
that the emotional distress suffered by the child in the 
defer\dant's presence is more than de minimus. 

Section 4. The failure to provide notice to a child victim 
or witness· under this chapter of the rights enumerated in Section 
3 of this act shall not result in civil liability so long as the 
failure to notify was in good faith and without gross negligence. 
The failure to make a reasonable effort to assure that child 
victims and witnesses are afforded the rights enumerated in 
Section 3 of this act shall not result in civil liability so long 
as the failure to make a reasonable effort was in good faith and 
without gross negligence. 

C E R T I FIe A T ION ------------
Pursuant to authority contained in Article VII, Section 1 (c) of 
the Constitution of the Salt River Pima-Maricopa Indian Community 
ratified by the Tr.ibe, February 28, 1990, and approved by the 
Secretary of the Interior, March 19, 1990, the foregoing 
ordinance was adopted this 28th day of November, 1990 in a duly 
called meeting held by the Community Council in Salt River, 
Arizona at which a quorum of 7 members were present by a vote of 
7 for; 0 opposed; 2 excused. 

ATTEST: 
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L9~~ta Jim, Secre~ary 
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SALT RIVER PIMA-MARICOPA 
INDIAN COl·1MUNITY COUNCIL 
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Ivan Makil,~sident 
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