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Hiring Standards 
Ensuring Fitness for Duty 
By 
DANIEL L. SCHOFIELD, S.J.D. 

C onstitutional and statutory 
principles impact on the 
hiring standards estab

lished by law enforcement agen
cies. Courts recognize the need for 
hiring standards that effectively 
ensure officers possess the physi
cal, educational, emotional, and 
integrity qualifications to handle 
the challenges and stresses inherent 
in Jaw enforcement emplo~IRent. 

This article specifically dis
cusses the legal defensibility of 
the following hiring standards: 
1) Physical fitness testing; 2) edu
cational requirements; 3) psy
chological testing; 4) polygraph 

examinations; and 5) criminal histo
ry assessments. The general conclu
sion reached is that law enforcement 
administrators have considerable 
managerial prerogatives under State 
and Federal law to implement hiring 
standards and procedures to ensure 
officers are competent and fit for 
duty. 

Physical Fitness Testing 
The recent passage of the Amer

icans with Disabilities Act l (ADA) 
and the Civil Rights Act of 199F 
(CRA of 1991) makes it imperative 
that law enforcement agencies care
fully identify the essential functions 

. .. 

of police work and develop physical 
fitness standards and tests based on 
those functions. Under the ADA, 
employers may not refuse to hire or 
discharge a qualified individual 
with a disability because of that dis
ability, unless that person, with or 
without a reasonable accommoda
tion, is unable to perform the essen
tial functions of the job.3 

The CRA of 1991 prohibits 
employers from adjusting (or 
"norming") test scores for employ
ment-related tests based on race, 
color, sex, religion, or national ori
gin.4 This provision may render ille
gal many currently used physical 

--------------------------------------------------------------_____ Novmeber1993/27 



" ... State and Federal 
laws afford law 

enforcement 
administrators 

considerable latitude to 
imple.ment reasonable 

job-related hiring 
standards .... 

" 
Special Agent Schofield is the Chief of the 
Legal Instruction Unit at the FBI Academy. 

fitness programs and tests with dif
ferent standards or passing scores 
for men and women.5 

Neither of these statutes re
quires law enforcement agencies to 
hire or retain persons who are 
physically unable to perform the 
job. They do, however, raise many 
difficult questions regarding the 
legal defensibility of physical fit
Bess tests for law enforcement 
employment. 

Accordingly, in March 1993, 
the FBI Academy hosted a working 
conference of personnel ~t1.'cialists, 
physical testing experts, and attor
neys for the purpose of recommend
ing legally defensible and opera
tionally effective physical standards 
for law enforcement. A comprehen
sive report sets forth the findings 
and conclusions of this conference.6 

The report concludes that Fed
eral statutory requirements can be 
met by establishing physical stand
ards that are job-related and consis
tent with business necessity and 
that the following simulative, con
tent-based task test is a legally 

defensible fitness standard for law 
enforcement: 

1) The person taking the test 
must complete a 114-mile 
course consisting of a series of 
20- to 40-yard runs/sprints 
interspersed with the events 
described below. 

2) The course includes a 5- to 
6-foot wall climb, a 4-foot 
horizontal jump (may be done 
while nmning), a stair climb 
(six steps up, six steps down), 
the drag of a 160- to 170-
pound dummy for 50 feet, and 
another run/sprint in a differ
ent direction. No specific order 
or frequency of events was 
established, but all events 
should appear at least once. 

3) At the conclusion of the 
course, the applicant must dry 
fire the service weapon five 
times with both strong and 
weak hands. 

The report also suggests that an 
additional l.5-mile run may be le
gally defensible as a measure of 

extended endurance in departments 
that can demonstrate that such ex
tended endurance is a needed phys
ical ability for successful perform
ance of an essential function. 

The repO! t recommends that the 
passing time for completing the test 
be determined by each agency, 
based on the levels of performance 
required of its employees. The pass
ing times should not be adjusted for 
age or gender. 

Because all physical abilities 
needed to perform law enforcement 
duties are not tested in this recom
mended task test, departments may 
choose to test such areas as vision, 
hearing, manual dexterity, flexibili
ty, reflexes, and weight/body com
position separately. However, under 
the ADA, tests that involve medical 
questions or inquiries about disabil
ities may bQ given only after an offer 
of employment is extended. 

The report concludes that the 
recommended task test is legally 
defensible as applied to both appli
cants and incumbent employees and 
encourages its use in that fashion. 
Yet, it counsels caution in applying 
the standards to incumbents unable 
to meet the passing standard in the 
absence of a medically sound period 
of time in which incumbent employ
ees may regain the needed level of 
fitness. 

Educational Requirements 
Under Title VII of the Civil 

Rights Act of 1964,7 courts have 
afforded law enforcement organiza
tions considerable latitude to adopt 
reasonable educational hiring stand
ards that do not unnecessarily disad
vantage groups of applicants based 
on their race, color, national origin, 
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religion, or sex.8 As a general rule, 
selection standards with a legally 
significant disparate impact must be 
justified by a showing of "business 
necessity."9 U nUke written tests that 
are developed and administered by 
the employer, educational require
ments that are largely in the control 
of the applicant have been upheld, 
even though there was no empirical 
validation study to prove their 
"business necessity" for law en
forcement employment. 

For example, in Davis v. City of 
Dallas, 10 the U.S. Court of Appeals 
for the Fifth Circuit upheld as job
related a hiring standard for police 
officers of 45 semester hours of col
lege credit with at least a C average 
at an accredited college or universi
ty, even though the requirement had 
a disparate impact on minorities. 
The court noted that educational re
quirements for police officers have 
been consistently sustained by the 
courts because law enforcement is a 
profession with a high degree of risk 
and public responsibility. 

The court also added that under 
Title VII, employers bear a corre
spondingly lighter burden to show 
that employment criteria are job
related where the job requires a 
high degree of skill and the econ
omic and human risks involved in 
hiring an unqualified applicant 
are great. I I Thus, the Davis court 
concluded that empirical evidence 
is not required to validate the job
relatedness of the educational 
requirement. 12 

The U.S. Court of Appeals for 
the Seventh Circuit in Aguilera v. 
Cook County Police and Correc
tions Merit Board l3 used a similar 
rationale in concluding that educa
tional standards for police officers 

must only meet the test of "reason
ableness."14 The court stated that 
EEOC guidelines for validating se
lection procedures do not have the 
force of law and that their exacting 
criteria are more applicable to tests 
made m-:::f :leored by employers than 
to educational degrees that are 
awarded by schools that are inde
pendent of the employer. IS 

" ... Federal statutory 
requirements can be 
met by establishing 

physical standards that 
are job-related and 

consistent with 
business necessity .... 

Psychological Testing of 
Applicants 

" 
Psychological testing for law 

enforcement positions is not legally 
required as a matter of Federal law .16 

However, this type of testing is 
generally a lawful option for police 
administrators if the psychological 
evaluation is job-related and the 
results are not disclosed in a man
ner that violates legitimate privacy 
interests. 

Three recent Federal court deci
sions have ruled on the legality of 
psychological testing for law en
forcement positions. In Koch v. 
Stanard,17 the U.S. Court of Ap
peals for the Seventh Circuit ruled 
that applicants for the Chicago Po
lice Department, who were denied 
positions because they failed a psy-

chological test, were not constitu
tionally entitled to an opportunity to 
contest the judgment that they 
would not make good officers. 

In another case, Daley v. 
Koch,18 the U.S. Court of Appeals 
for the Second Circuit ruled that a 
police officer candidate, who was 
rejected because a psychologist 
found that he had shown "poor judg
ment' irresponsible behavior and 
poor impulse control," did not have 
a mental condition that Congress 
intended to be considered as a hand
icap under Federal law. The court 
noted that being perceived as un
suitable for the particular position of 
police officer because of those traits 
does not render one handicapped 
under Federallaw. 19 

In a third case, Klotsche v. City 
of New York, 20 a Federal district 
court sustained the rejection of 
an applicant for appointment as a 
patrol officer because his psycho
logical tests and interviews indi
cated "the presence of personality 
traits incompatible with the de
mands and stresses of law enforce
ment employment."21 

Notwithstanding these cases, 
the decision of whether and how to 
use psychological testing should be 
based on the correlation of such tests 
to job performance. For example, 
the Supreme Court of New Jersey in 
the case of Matter ofVey22 cautioned 
that while the use of psychological 
tests to predict or evaluate employee 
job performance is a recognized part 
of the American workplace, such 
tests " ... are only as good as their 
correlation to actual job perform
ance. "23 In this case, a candidate 
for appointment as a police officer 
was found to be mentally unfit to 
perform police duties based on a 
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psychological test, which identified 
a variety of seemingly unre
markable personality traits and then 
concluded that they demonstrated 
a below-average potential. 

The court, relying on State civil 
service law, mled that the law en
forcement agency had the burden of 
establishing the job validity of its 
psychological tests by producing 
" ... evidence of a correlation be
tween such nonpathological test re
sults and actual job perforrnance."24 
The Matter of Vey case illustrates 
the importance of ensuring that a 
psychological test is validated as an 
accurate predictor of peliorrnance as 
a police officer before it is used as a 
basis for deciding that a particular 
applicant is psychologically unfit. 

Preemployment Polygraph 
Examinations 

graph testing by concluding that it is 
not " .. .irrational to believe that the 
polygraph has utility in connection 
with the selection of law enforce
ment officers."27 Conceding that the 
use of polygraph testing is a debat
able issue, the court nonetheless 

Polygraph examinations as a ••• iIIl .. iI __ _ 
component of the hiring process 
must be reasonably conducted to be 
constitutional, but may also be sub
ject to more restrictive State laws. 
For example, in Woodland v. City of 
HOllston,25 the U.S. Court of Ap
peals for the Fifth Circuit ruled 
that the constitutionality of pre
employment polygraph testing de
pends on a balancing of the police 
department's interest in preem
ployment testing against the appli
cant's privacy interest. The court 
also noted that factual questions rel
evant to this balancing test include 
the intrusiveness of the particular 
questions asked during the poly
graph test and whether there were 
any abuses of privacy. 

In Anderson v. City of Philadel
phia,26 the U.S. Court of Appeals for 
the Third Circuit upheld the consti
tutionality of preemployment poly-

concluded " ... thatin the absence of a 
scientific conStnsus, reasonable law 
enf::>rcement administrators may 
choose to include a polygraph re
quirement in their hiring process 
without offending the equal protec
tion clause."28 

The court found polygraph test
ing to be rationally related to the 
legitimate purpose of selecting bet
ter officers because: 

"The main flaw of polygraph 
testing in the employment 
screening context, 
overexclusiveness through 
generation of false positive 
results, is not a problem of 
constitutional significance 
where, as here, the test of 
constitutionality is whether the 
relative quality of the final 
group selected might possibly 

be higher than that of the 
group selected if the polygraph 
were not used."29 

The court also found it rational to 
beliew the polygraph produced 
fuller, more candid disclosures by 
applicants on the department's 
"Personal Data Questionnaire" 
which, in turn, provided useful 
background information for se
lecting qualified law enforcement 
officers. 

Finally, the court rejected the 
claim that the applicants who failed 
the polygraph were "branded as li
ars" in violation of due process. The 
court noted that even if the poly
graph results were viewed as stig
matizing, the fact the department 
kept the polygraph results confiden
tial and undisclosed meant that an 
applicant's liberty inter..:st was not 
implkated.3o 

In O'Hartigall v. State Dept. of 
Personnel,31 the Supreme Court of 
Washington ruled that the State 
patrol constitutionally refused to 
consider an applicant for a word 
processor position who had refused 
to submit to a polygraph examina
tion required of all applicants. The 
court noted that if hired, she would 
have been privy to highly confiden
tiai and extremely sensitive matters, 
such as investigative reports and 
employee disciplinary records, and 
that the State has a legitimate inter
est in providing its citizens with law 
enforcement agencies free of cor
ruption and secure in their employ
ees' access to sensitive information. 

The court found the scope of 
disclosure required by the questions 
asked during the polygraph exami
nation was no greater than needed to 
meet the goal of hiring employees 
with integrity. At the same time, the 
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court cautioned that limits and 
guidelines to avoid "standardless, 
boundless inquiries" need to be set 
in order for the actual administra
tion of a polygraph test to be consti
tutiona1.32 

Finally, the court rejected the 
claim that testing only law enforce
ment applicants and not applicants 
for other government jobs consti
tutes a violation of equal protection. 
The court found " ... a valid reason 
for treating law enforcement job ap
plicants differently due to the sensi
tive information accessible to em
ployees (even nonofficers), and the 
unique potential dangers inherent to 
compromised intelligence during 
ongoing criminal investigations and 
other law enforcement activities."33 

Criminal History Assessments 
Employers are generally afford

ed considerable latitude under Fed
erallaw to consider criminal history 
and past criminal conduct to deter
mine an applicant's fitness for law 
enforcement employment. In that 
regard, the U.S. Supreme Court in 
New York Transit Authority v. 
Beazer34 upheld a general policy 
against employing persons in "safe
ty sensitive" jobs who used drugs, 
including persons receiving metha
done maintenance treatment for cur
ing heroin addiction. 

The Court ruled that even if the 
policy had a disparate impact on 
minorities that established a prima 
facie case of discrimination under 
Title VII of the Civil Rights Act of 
1964, the rule is 'job-related" to the 
legitimate employment goals of 
safety and efficiency for "safety sen
sitive" positions.35 The Court also 
rejected an equal protection objec
tion to the policy, finding the policy 

rationally related to the general ob
jectives of safety and efficiency.36 

State law may limit the extent to 
which criminal history can be used 
as a basis to deny employment for a 
law enforcement position. For ex
ample, in Tharpe v. City of Newark 
Police Department,37 a New Jersey 
appellate court interpreted State law 
as generally permitting the disqual
ification of an applicant from law 
enforcement employment based on 
an arrest 7 years earlier for posses
sion of a small amount of marijuana, 
even though that arrest was unsup
ported by conviction and resulted in 
a conditional discharge. 

" Polygraph 
examinations ... must be 
reasonably conducted 

to be constitutional, but 
may also be subject to 
more restrictive State 

laws. 

" However, the court cautioned 
that the circumstances surrounding 
any such arrest should be considered 
because "".the fact of an arrest, 
standing alone, may have no persua
sive force in assessing an appli
cant's qualifications. "38 Because 
such arrests might be based on a 
misidentification or constitute a 
trivial and isolated event in an other
wise unblemished life, the appropri
ate inquiry should be whether the 
circumstances surrounding the ar
rest "adversely relate" to law en-

forcement employment. The court 
said, " ... consideration should be 
given to the nature and seriousness 
of the offense charged, the sur
rounding circumstances, the date of 
the offense and the individual's age 
at the time, whether the offense al
leged was an isolated incident, and 
any evidence of rehabilitation."3~ 

In Sandlin v. Criminal Justice 
Standards & Training Commis
sion,40 the Supreme Court of Florida 
ruled that a pardoned felon, who 
sought certification as a law en
forcement officer, was entitled un
der State law to consideration to 
determine if he possessed sufficient 
good character required of law en
forcement officers. While the com
mission has broad discretion under 
State law to certify a pardoned felon 
for a law enforcement position, it 
may also refuse to do so if it deems 
the pardoned felon to b~ of bad 
character, a poor moral risk, or an 
otherwise unfit appointee. In that 
regard, the court concluded the 
commission may take into account 
the facts of any pardoned convic
tions and also give weight to State 
legislation that establishes a general 
policy against certifying convicted 
felons or persons with a criminal 
history incompatible with law en
forcement employment.41 

In Adams v. County of Sacra
mento,42 a California appellate court 
upheld a State law provision that 
barred anyone convicted of a felony 
from employment as a peace officer, 
despite the expungement and setting 
aside of that prior conviction. The 
court interpreted the State precltl
sion from law enforcement employ
ment as not the kind of penalty or 
disability that is eliminated by 
expungement. The court also noted 
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that the provision against employ
ment of convicted felons as peace 
officers was designed ", .. to assure, 
insofar as possible, the good charac
ter and integrity of peace officers 
and to avoid any appearance to 
members of the public that persons 
holding public positions having the 
status of peace officers may be 
untrustworthy."43 

Conclusion 
The court decisions surveyed in 

this article support tne general prop
osition that State and Federal laws 
afford law enforcement administra
tors considerable latitude to imple
ment reasonable job-related hiring 
standards to ensure law enforcement 
officers possess the physical, educa
tional, emotional, and integrity 
qualifications to perform the essen
tial functions of law enforcement. 
However, because of the potential 
for more restrictive State laws, it is 
recommended that a legal advisor 
review the legal defensibility of all 
hiring standards before they are im
plemented ... 
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