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Appendix A

PERSPECTIVES ON

PLYA BARGAINIKG

by Arnold Enker

Despite the fact that the large majority of criminal
cases are disposed of by guilty plea, the major focus
of attention 1o the criminal process traditionally has
Leen upom dirputed cases. We have made sulistan-
tial nodifications in the investigatory stages of the
process and are devoting ever-increasing attention to
pretrial and trial procedures in order to assure a fairer
resolution of disputed issues at the trinl. Far less
attention has been devoted to the dynamics of the guilty
plea and its impact on later stages of the proceedings.
Xven here, to the extent that modifications have been
adepted in guilty plew procedures, the focus of attention
understandably has been upon the most visible parts of
the process, namely, representation by counsed and
judicial inguiry at arraignment into “the factual basis
fer the plea” (Rule 11, Federal Rules of Criminal
Procedure.)

Turdeed, one pets the hmpiession that our law does not
feel quiite ready to face up to the theoretical and practical
problems invobeed. ‘Thus, in Shclton v. Daited States,
356 U.S. 26 (1958), in which the propricty of the
practice of plea bargaining scemed to be squarely pre-
sented, after thorengh exnloration of the issucs by a
panel of the Fifth Civeuit. Court of Appeals and then
again by that court en Dbane, the Supreme Court
accepted a somewhat dubious confession of error by the
Solicitor General and vacated the copviction on the
ambiguously stated ground “that the plea of guilty may
have been improperly obtained.” It is not clear whether
the case was reversed because the arraigning judge failed

T ith Rule 11 in his examination to inquire
mt—this was the narrow basis for the Solie-
confession of crror—, or because the Su-
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preme Court determined that the plen in this case was
not voluntary, or because the Supreme Court was of
view that any plez indeced by a promise concernirg th

sentence to be imposed s invelic,

More vecently, in Afarder v. Massachusetts, 377
U.S. 407 (1864), only three Justices would have noted
prohable jurisdiction in a case in which the statuinn
schemie jtsell- - relating adinittedly to insignificant parking
violaiions— contained differential penalties for those wha
adinitted the charge and those who chose to defend the
cuse, N

Tikely, this judicial shyness expresses a recognition that
we really do not know very much about the practice
of plea bargaining,  Absent carefully collected factund
inforination about the practice, we ave unable to assess
its poteniial dangers, both practical and theoretical, and
recommend s improvement or abolitien. To same
extent, this gap in our information has receutly been
tghicned up by the publicavon of the findings of the
American  Bar Foundation’s study of the problemn in
NEWRMAN, CONVICTION- ~FHE DETERMINATION OF GUILY
OR INNOCENCH WITITOUT TRIAL {1966).  In this paper
based on Newman's findings and other sources, 1 chall
try to cvaluote the practice and put it in perspective,
assess its dangers and implications, and suggest some--
admittedly imperfeet--- approaches toward hnproving the
process.

1. DESCRIPTION OF PLEA BARGAINING
A. PLEADING GUILTY TO A REDUCED CITARGL

1.

“Plea borgaining,” or its popular euphemism *the
negotiated plea,” actually takes on a varicty of forms and
occurs in varied legal and {actual contexts.  In what
is probably its best known forny, the “plea bargain® con-
sists of an arrangement between the prosecutor and the
defendant or his lawyer, whereby in return for a plea of
guilty by the defendant, the prosecutor agrees to press
a charge less serions than that warranted by the facts
which he could prove at trial.  “Less serious” in this
context usually means an offense which carries a lower
potential maximum sentence.  In such instances the de-
fendant’s motivation for pleading guilty is to lunit the
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judge’s sentencing diveretion to the lesser maximum.
Similar results are obtained when the defendant agrees to
plead guilty to a given charge in return for a proseeutor's
prosuise not to chavee Lim with beine a multiple offender
or to drop added eounts in @ multiconunt indictient.

The court has no control over the initial charge
brouelit by the prosecutor, so that in cases where such a
barein is struck before any changres have been filed 1n
court, it i* not subject to any formal jndicial supervision
to prevent undesirable reduction of w charge. Presumia-
bly a judee has other unofficial ways of expressing his dis-
pleasure with a reduced charge, but T have never heard
of sueh judicial expressions. This s probably due to the
Judse's denotduce of the T which would warnut a
hirher cluore and to aductance to interfere in the con-
duct of the proscentor's office. 1 suppose a judge who
disapproves of « Jow charge could refuse to aceept the
cuilty pheh and Ieeve the prosecutor to chioose hetween
no pro-ecution or prosecution for amore serious charge,
hut that teo las been upheard of.

Whete the barpain is souck after @ higher charge has
been filed, there is ereater opportunity for judicial con-
trol, Sl litde control appears to be exercised.  New
Vorl b w statute whicll 1eruires the prosecutor to file
a staterent givine Lis reasons for accepting a plea o a
Jeser huarge, buta review of the filed statements indicates
that they are very vague wnd general and do not furnish
s vehichs Tor judicial coatral? A more recent unpub-
lishied study in Minneapolis of prosecutors’ statements re-
quited Dy oosimilar statute in Minnesota rev als equally
diappointing resdin, Another reason Su‘(‘h statutes are
of Tinitead valus ia that they deal only with pleas to an
affener lew than that orioinally charged. As already
suneeated, (he Baneain may be struck before any charges
Tove been filed i court, Yor example, the Minneapolis
ctudy disclod that in the year 1862, out of 81 cases of
bureluy, ouly 1 was orginully charged as first degree
burafy.  In the remaining 90 cases the initial chage

wiet third deoree burglary? Tt i diflicolt to believe that”

the facts supported a first degree burgluy charge in only
1 outof 91 cases.  (Compare the comment of one Michi-
gan prosecutor reported in NEwarax, p. 182, “You'd think
all our burplaries oceur at high noon.™)

As supeested, one reason the court exercises Jittle or
no control over charge yeduction is that at this early
stase of the procecdings, the judge usually has ubso)utcl}'
no information about the ovime or the defendant and s
in no pesition to aeview the prosecutor’s judgment.
Probably still another reason is that the detenmination
of an appropriate offense category or charge, as distin-
enthed from sentence, is viewed as a matter of prose-
cutor’s diseretion.  Yet, the ability to control the offense
category brings with it control over the sentence, or at lcz}st
its outside linsits. . We have never really given any careful
thought to the interplay of these forees and roles.?  When
such a problem arose in United States v. Nagelberg,* the
Supreme Court, again aided by the Solicitor General's
confession of error, failed to grapple with the problem.

Equality of opportunity for such sentencing feniency
is also a matter of concern. As would be expected from
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the above description of prosccutor and judge, roles in
this instance, judges are not likely to take the initiative
in suggesting to the defendant that he use his guilty plea
as a bargaining tool. Under the. circumstances, the
unrepresented defendant, or the ‘dcfc‘ndmﬁ; represented
by counsel inexperienced in criminal malters, may find
himself more severely treated than a wiser defendant
with an identical backgiound.  And even if the judge
imposes @ light sentence, the fclon}' conviction ‘whl.cb
might have been avoided may result in collateral disabili-
ties which the judge canuot control.

2.

It is cqually common for plea bargaining for red‘uccd
charges to be motivated by the opposite goal, numely, o
maximize the judge’s sentencing discretion. In this type
of agreement the defendant pleads guilty to a lesser charge
than s warranted by the facts, not to reduce the potentm}
maximuwn sentence, but to avoid a legislatively mandated
minimum sentence or a legislative direction prcc'ludmg
the availability of probation. A typical ‘example is nay-
cotics prosecutions, where Federal law and some States
inipose severe mandatary minima forsale. It iscommon
in such instances for defendants who have sold narcotics
to plead guilty te a “tax count” in Federal coses or posses-
sion of narcotics in State cases, thereby avoiding the mini-
mum sentence.

Beeause of common jndicial antipathy to statutes so
limitine their sentencing diseretion, t!lc _p'rob]::m of pos-
sible judge-prosecutor conflict is not s1gm(mi\ntly present.
In fact, Newman reports that judges sometimes take the
initintive in these cases to obtain a reduction of the
charges.  Other problems arise, however. First of ;}11,
(e threat of a mandatory sentence places a high price
on a not-guilty plea that might induce a defendant
not to risk the hazards of a trial. This point will
be claborated upon below. Secondly, as TProfessor
Newman’s findings suggest, although the practice of ac-
cepting such lesser pleas begins as a discretionary device
ta individualize sentences, “the pattern of downgrading
i such that it becomes virtually routine, and the
Bargaining sassion becomes a ritual” (p. 182). Under
(hese circumstances, the public interest in  heavy
penalties for serious offenders may not always be .servcd.
Control in this instance remains, of course, with the
prosecutor who can refuse to acquicsce in a request for
charge reduction in the casc of a scrious olfender. I.t
is far from clear, however, that this is where such deci-
sions ought to be made® There is a danger, for ex-
ample, that given two defendants equally guilty of a
particular offense, the erucial factor which dlstmgu)shc’ts
them—the alleged professional character of the onc’s
criminal behavior —is never placed on the record and 1s
determined by the prosecutor on the basis of Lmtcs‘tccl

(in court at least) information available only to him.
The conviction label becomes a weapon in the hands ol
the prosceutor to be applied in his uncontrolled dts’C}'c~
tion against thase whom he judges to be dangerous.  The
“official” facts of the erime bear little relation to the

Viee Weintraub & Tougl, Lester Pleas Consulered, 32 2. (nivt, Lo 2 cRiNMINGLOEY
06 (13349). R

¥ Fiset dener burplagy earricd & tdnimum sentenes of 19 years and rrcom! depren
3 yoare. llete was fio tonimus eateace for thind degres burglary,  SUNN. §TAT.
§5 02100, 6R107, LALAR (1) (rubsequently repealed),

3 Campate the fwdge’s power to review o decision to file e nolle prosequl, rev.
n.crint. . 480a), where a similar canflict arises,

€377 LS. 266 (1001).

3 S‘ce Wechalrr, Sentencing, Conrection, and the Model. Penal Code, 109 u. ra. 1.
rev. 463, 470 (1961),
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ullimate disposition, which is reached upon extracrecord
facts, 1t b, admittedly, not infrequent that the 1eal
dispute hetween the parties is not over those facts which
constitute the necessary elenients of the erime but over
facts which mitigate or ageravate the offense and are
relevant only to sentence.

Our law has thus far paid seant atiention (o the proper
procedures for determining these facts other than to
arcept the posttion that something less than o trial hearing
is permisdible  But in those situations, the sentencing
Judge retains his Tactfinding powers, and defense counsel
has a foram in which to present his facts and arguments.
Combined with the tendeney to require increasing dis-
closure of the contents of presentence reports,’  the
defendant has the opportunity to argue his case visibly
and with a chance of a favorable result.. When it is the
prosecutor who determines whether to accept a plea to a
lesser count or to Insist on pressing a charge carrying a
mandatory sentence, the judge may be deprived of all
sentencing diseretion by an invisible decision in a “non-
forum.”  Surely, the resohition of what will often be the
sole Issue of dispute and the single relevant fact, suclh as
whether the defendant was armed, merits some greater
formality and some forum isore visible and equally acces-
sible to all defendaits.®

3.

There is a thivd type of charge reduction which is ma-
tivated not by a desire to alter the sentencing powers of
the judge but rather to aveid undesirable collaternd as-

pects of a repugnant conviction label. This apparently .

occurs with some frequency inosex crhmes. - Thus, to
avoid- p record of conviction as a rapist, a sexual mo-
lester, or o homosexual, the defendant may offer to plead
guilty 1o a churge carrying a vaguer labely such as dis-
orderly conduct. Ylere, agnin, there is danger thiat,
apart from senteucing consequences, the risk of having
such a repusnant label attached 1o him may impel an
inmocent defendant to plead gnilty to the nondescript
charge.  The danger is even greater here, for cven the
defendant who has a good chance of acquitial at trial
may prefer to avoid the adverse publicity of such a trial.

4.

Changes in the conviction label to accomplish these
varied purposes raise additional problans for the
administration of criminal justice. The lack of a
comprehensive record of the procerdings and the mis-
leading conviction label undermine atteinpts to achieve
some degree of equality between defendants and may com-
plicate the job of correctional authorilies, who receive
neager information  about the defendant, the factual
background of the case, and the judge’s objectives, if any,
in sentencing. And the unreliability of the conviction
label can be misleading te others who have occasion to
make reference to it at Jater stages in the same proceed-
ing or in later proceedings.  Thus, a prison classification
committee or & pavole board, relying on the conviction
label in the case of an armed rabbery charge reduced to

unarmed vobbery may nistakenly conclude that the jy

oner was anarmed when he comnitted the robbery i
may release a potentialiy dangerous offender o ey
Perhiaps the aeverse danger is even maore present. [,
cause of the prevalence of plea bargaining and reduct,,
of charges, the parale board may assume that all jui.
oners who pleaded guilty o charges of unatned ralihy,
were in fact armed, Qr, upon a Jater conviction, a sy,
tencing judge may assumie that the carlier crime was i,
reality armed robbery. A defendant who pleads guiie
to an accwate charge of unartaed robbery, therdon.
may in the long 1un be teated more harshly than he O
serves heczuse of ant erroncous assumption by others thes
he harvadned to avoid a charee of armed 1obbery, 1y,
other words, where such plea bargaining is widely prae.
ticed, conviction records become uureliable sned may b
mizused to the disadvantage of the community or of (la
defendant. '

B, “ON 1rE NOsSE” GUILTY PLEAS
1,

Plex bargaining need not necessarily take the form of
a yeduction of the charges. A defendant ay. plead
guilty to a chwrge that accurately deseribes his condut
in return for a general promise of lenicuey at seutenciug
or amore specilic promise of probation or of & sentence
thzt does not exceed a specified teun of years, Tao the
extent that plea bargaining occurs in Federal courts,
except for narcotics cases which carry a mandatory mini-
mum sentence, it usually takes this form. This is prabably
so because the Pederad law contains few lesser included
offenses to which charges can be reduced.

In these ivstances, appearances can be extremely mis-
leading.  Suvperficially, at least, the judye retains com-
plete diseretion as to sentence and is able to vontiol the
procecdings so as o insure both au scewate guily plea
(protection of the defendant) and a sentence appro-
priate to the defendant’s conduct (protection of the pub-
he interest). Closer exanination of the process suggests,
however, that this may not really be so.

Negotiations usnally are handleéd between the prose-
culor and the defendant or his attorney. The judge's
isolation from this stage of the negotiations creates a visk
that the bargaining will be limited to protection of the
interests of the defendant and the prosecutor without any-
one being present (o protect the “public interest””  The
defendant’s interest in receiving as low a sentence as
possible and the prosceutor’s interest in maintaining a
steady flow of guilty pleas—-to preserve a good public
lmage and to induce guilty pleas from other defendants -~
can casily merge into agreement upon a guilty plea in
return for-a sentence that is meaningless in terms of the
defendant’s offense and his need for treatment or con-
trol.  Related to this is the poessibility of inadeqguate
knowledge of the facts, cither as to the crime itself or the
defendant’s background, on the part of the prosecutor

who negotiates the guilty plea. Under the pressure of a

YW illianms v, Ohlghema, 358 WS, 5706, 581 (1939); Williams v, New York, 337

U8, 21 (1819, For the barest minimum standords, see Townsead v, Hurke, 331

U5, 736 (1918).

B

7 See, the preposcd Rule 32{c), vivn. wo cas, o,
§ Compare the remarks of Mr, Justice Forigs, writing for the Court in Keat v,
Unitad States, 383 U5, 641, 561-63 (1200).
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heavy, dme-consmming caveload, the prosecutlor may casily
beseduced af an carly stase of the proceedines, before
such facts wre taore Qully deseloped, by the offer of a
guick suilty pleain exchanee for a licht eontence, only to
discover (oo Late that the offreee, or the offender, was far
meve srions than oteinally thoushte It bs posible, in-
deed likely, that the full facts may never be discovered
since the guick diposition waally eliminates the need
or the et for Turther dnvestication, Thue, thee s
aogond chane e that the judee will never become aware
of fucts which ndicate that e asrecment i not in the
publicintere.t

Nov cat defone counsel be counted on to preside this
protection. Rauely does a0 deflense attuney conduct a
thoton=h investivation of e cose and his chiont’s back-
gronnd: the he wally provides litde additiona] insight
intn the caween ol the defendant’s problems Also, de-
fene comr-ol yeeards s profestonal responsibility to
be exelusively 1o Lis clients The public interest in these
metances need not necessarily mean a longer sentence;
iy incude Wdentification of the sources of defendant's
problenys and the development and sugzestion of a pro-
aram of correctiogal treatinent that i« relevant to these
prablems,  But defense counse), perhaps in part beeause
of Jegitimate shepticiam over the avadlability of meaning-
ful conrectiona?! eatmont and of doubits as o the fairmess
of such provrane, seem to vevard their duty to the client
wlely i tenrs of ahtdining for bim as lenient a sentenee
as powsible. Perlings o hroader view of the lawyer's role
shonld ivelude witlin the counseling function the duty
to attempt to grde the clicnt aware of the fact that he
has a poblens and of his need for come - orrectional pro-
eram. Thus fooy however, Tawyers have preferred o
avoid the welle implications of their role as counselors
aned the condlier. this role wonld create and (o limit their
wole 1o setiine the client “as pood a deal” as they can.

Thus, neither prosecutor nor defense counsel s likely
to bring hefme the judee suels facts as would undermine:
the basis fot the necotiated ameeentc But even if the
judee slioultd become aware of such facts through another
source, say @ presentence report, the dynamics of the pres-
ent system would prevent close judicial supervision over
the negrotited anreement. First of all, the judse’s theo-
refical role as protectar of the public interest is limited
by judicial relactinee to intervene and repudiate an ar-
vauscment accepted by the prosecutor as agent of the
state. In other areas of the law it is rare for judges to
reject cotrensual arraneements even when one of the
patties represents the public. "Thus, it is casy for the
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remains Lo e pronounced, the defendant does not achieve
the control he sought in negotiating unless he has confi-
dence that the judge will aceept the arrangement. . The
defendant. is interested in controlling the exercise of
sentencing discretion, not in a lawsuit over a motion to
withdrw his guilty plea because of disappointment over
the sentence later imposed.  The typical unreviewability
of the exercise of sentencing discretion only shairpens the
point,  The credibility of the system requires, then, that
the judge hold his power to reject the agrecment in
carcful reserve.  If there is to he any effective judicial
participation in the process, rather than mere judicial
acyuiescence in an agreement worked out between the
parties, such participation must come at an carlier stag
of the proceedings

Finally, this type of negotiated plea is even less visible

than the negotiated plea which results in the reduction
of charges. So far as the record reveals, the defend-
ant was charged with a erime appropriate to the acts he
committed; he has pleaded guilty to that charge volun-
tarily; he has asserted in open court that his plea was
not induced by any thireats or promises, and this assertion
has gone unchallenged by his lawyer or the prosecutor;
appropriate  argnments, pleas, and recommendations
have been addressed to the judge at the time of sentencing
to influence his decision; and the judge has exercised
his discretion and imposed what appeared to him to be
the most appropriate sentence based on all of the relevant
factz. Not a hint appears on the record to suggest that
some relevant facts were not adduced or that the key
determinant of the plea decision was not some appropriate
peno-correetional end but the prosecutor’s desire to induce
a guilty plea.  Of course, little of this appears in the
record when the defendant pleads to a lesser offense, but
in that case a comparison of the plea and the original
charge suggests at least the possibility of some noncorrec-
tional factor in the process.

The invisibility ov low visibility of the process pre-
cludes outside control to protect the public interest. Tt
also, 1o say the least, complicates the process when the
defendant, experiencing a change of heart, alleges some
abuse in the negotiations.  Most such allegations arc,
probably correctly, suspect.. But a system that requires
the defendant to deny the negotiations at the very moment
he tenders his guilty plea contains potential for overreach-
ing and unfairness. Under such circumstances, it be-
comes extremely difficult to sift the valid from the false

. allegations.

2.
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to other types of plea bargaining ave here eliminated or
atleast mitigated,  Dut, even apart from the fundamental
question of the propriety of placing any premiun on a
guilty plea,® some problems remain. Such pleas do not
represent a true ncknowledgment and aceeptance of guilt
by the defendant--universally recarded as a first step
tovward rchabilitation-—but are more likely viewed by him
as an expedient manipulation of the system. And, again,
the overriding desire to keep the calendar moving can
pasily cause the practice to degenerate into routine and
can direct the judae’s attention awiy from consideration
of sentencing woals in his determination.

Gutting across the entire system of plea negotiation is
the fear that the low visibility of the proceeding lends it-
sell to possible corrupt manipulation.  In actual prac-
tice such conuption seems rare.  But a real vice in the
procedure may be that it often gives the defendant an
image of corruption in the sysiem, or at least an hmage
of a system lacking meaningful purpose and subject to
manipulation by those who are wise to the right tricks.
Cynicism, rather than respect, is the likely result.

11, ADMINISTRATIVE CONSIDERATIONS

The most conunonly asserted justification of plea bar-
gaining is its utility in disposing of large numbers of cases
i a quick and simple way. The need to induce such
sunmnary, disposition of cases has been most forcefully
stated by Judge Lummus:

Let us suppose that five hundied cases are on the
list for trial at a sitting of court.  Of these, one hun-
dred cazes arve tried, sud four hundred defendants
plead guilty.  Scldom js there time in a sitting to
try more than a fth of the cases on the list. . .
[TThe prosecutor must subordinate almost everything
to the paramount need of dRposing of his list during
the sitting.  Rather than dismiss the excess by nolle
proscqui, with no penalty, he must induce defendants
inn fact guilty to plead guilty, in order that some pen-
alty may be imposed.  Hall a louf is hetter than no
bread. . . .

If all the defendants should combine to refuse to
plead guilty, and should dare to hold out, they could
break down the administration of criminal justice
in any state in the Union.  But they dare not held
out, for such as were tried and convicted could lope
for no leniency.  The prosecutor is like a man armed
with a revolver whois cornered by a mob. A con-

officers if the present complement is insufficient o hane

the task, itis saidd.  Bven if the money were readily avi

able, it would still not be clear that we could call g,

suflicient numbers of competent personnel. A lowers; -
of standards in order to man the store adeguately 1.
well result in poorer justice. Tt may also divert bon
funds and personnel from other segments of the crimiy,
process, such as conections work, whete they ave avpuatl,
more needed. '

But there are ather reasons to maintain a hish projo.
tion of guikty pleas and a low proportion of trinds. Fow. .
gest the Jeast Impotfant of these first, o substantial o
crease in criminal trianls would entail an equally substan o
increase in the burden of jury duty on citizens. Moo
citizens prefer to avoid jury service heeause it interfes.
with their private and business lives.  Waould @ disprogse
tiondate inerease in  this burden produce rvesentms,
against or a sense of alienation from the eriminal proc,
that might be directed against defendants and 1wl
other “pro-defendant’ reforms less politically aceeptalile
Probably the best that we can say is that we do not koo
the answer to this question, but it should cause us to pau.
before throwing  administrative considerations (o th:
winds.

Maximivzation of adjudication by trial may actually re
sult In more inaccurate verdicts,  So Jong as (rinls are
the exception rather than the rale and are limited, by and
Jarge, to cases in which the defense offers a substanti,!
basis for contesting the prosecutor’s allegations, the de-
fendant’s presumption of innocence and the requirenent
of prool heyond a reasonable doubt are Iikely to remain
meaningful to o juy. The very fact that the de
fendant contests the charges hupresses upon the jure
the seriousness of their “deliberations and the need to
keep an open mind abont the evidence and o approach
the testimony of accusing witnesses with critical care and
perbaps even a degree of skepticism. I contest hecomes
routine, jinors may likely direet their skepticism at the
defense. Prosecutors too readily apply the overall, and
overwhelming, statistical prohubility of guilt to individual
cases; we do not want jurors to do the same. 1t makes
sonie sense, then, (o sereen out those cases where thiere is
no real dispute and encourage their disposition by plea,
leaving for trial to the extent possible only those cases
where there exists a real basis for dispule.

I shall suggest Jater that there also are some cases in
which the price we pay for contested disposition is the
posing to the jury of extreme alternatives, due to the
Jaw’s need to maintain its generality, under eircumstances
in which compromise may actually yield a more “rational”

certed rush would overwhelm him. ... . The truth  result.

judge to sit hack and approve anything to which the is that a criminal court can operate only by inducing

lawyers avree,

«

Onc further type of plea bargain merits attention.

L e L 5 T3 the great mass of actually guilty defendants to plead
Moreover, it s essential to the successful working of th‘s may be cfallcd :Im mc}? I.Jm'gnm.. t'In t]hlstmslanlc}c, : guilty.1® ) ) 1L, THE RISK THAT INNOQENT DEFENDANTS
v wale . v oindoe deee o rrnmemenis  Hicre are no formal or explicit negotiations between the ; - . T TTTT
the system that the judee accept the arrangements : . ! gone : are of Administrative need no longer scems to command the MAY PLEAD GUILTHY
worked out between defense counsel wind the prosecutor.  defense and the prosecution. - Defendant, aware of an e consideration it once received when challenced in the
Because of doubts over the legality of the negotiated plea, established practice in the court to show lenicney to vy ) 1o X °

. . : : - name of duc process of law, It is casy to minimize adinin-
prosecutors and defense counsel typically avoid all refer-  defendants who plead guilty, pleads guilty to the charges [ duc process of tis casy to !

ence in court to the sentenee (o be imposed until after

Thus far we have examined plea bugaining from the

. . , ey « istrative convenience and need.  Simply increase the rsonil perspective “systemn.” Some ¢ onal
in the expectation that he will be so trcated.  This expec- )}.1, e convenien ]( 'mcldu; d.  Siny )ln c t.i'x th;; si‘aﬂ’ imperson | ])LX:]){LCU\(' of ltl;c ystem ' Ome .1((!(1“1{ :
. . » . . . . = ¥ N g 0% s fense . a 3 vy C v g o N Ry v . aelice .
the plea has been tendered and accepted, and engage in tation is almost invariably satisfied without the neced to o o prosccutors, judges, delense counsel, and probation  perspechive can be ganed by viewing the practice from
the pions fraud of making o record thai the plea was : - : neoatint s make any . explic N L T o N - T T T R v e
N ] ¢ aniiie ot (._ S F] ¢ [)l, 1 wias not f}l"ll(‘l Into any n(‘t’Oll'ltIOﬂrS or muke “'n) L.\pl\Cl? Pronnses. - } ? For discussion of the propriety of showing lenivucy to defendants who plead L. 203 (1956) 3 Pilor Institute on Sentencing, 26 rian, 231, 283-89 (1900),
mduced 1))' ANy pronnses, Since the J\ldg(‘ § sentence T'o an extent, the arcas ol concern d;scusSQd with rcspch H @ guilty and expression of juilicial attitudes toward this jractice, see Comment; The 20 pysedey, T THIAL JUoee 43-16 (1937).

o {nflucnce of the Defendant’s Ples on Judicial Determination o} Sentence, 66 vaLE
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the defendant’s point of view. A prominent deflense Jaw-
ver has put it thusly:

These plea barpains pesfonu a uselul funetion. We
have (o remeinber that owr sentencine, laws are for
the 1most part savage, arehaie, ad make very little
senee. - The penadties they set are frequently fav
too tourh. . . .

The negotiated plea is a way by which prosecutors
can nrke value Judenients. They can take some
of the bumanity out of the law in ceitain
sittations, L .M

And, further:

I nwan b euilty, and the prosecation lias o good
tanty there b divde satisfaction to the lawyer or his
client in tyvine conchusions, and getting the maxi-
e puni-hnient. A preat deal of pood can be
done in the ploddine evervday routine of the defense
Lewyer, by miticating punishinent in this manner,
Aryone who has ever spent a day in a prison and
expetienced, even vieariously, the indiunity and suf-
ferine that ivearceration. entails reatizes full well
that the difterenee between a three-year sentence and
a five-year sentence is tremendous, not only for the
wiongdoer who s beine prnished, bat for the in-
nocent membets of his Lonily whe Jove him, and
who sufler isthation ond sworse while he js away.
Thiv 1y something diaa the eriminal lawyer can
viebuadly and veelully do for the Penilty™ man, In
this reeard, the crbuimal Lowyer is daily Tulfilling
a ueeful function in owr sociey,?”

Viewed Nong this perspeetive, the pegotiated plea s
not soleb o corrupting inducement oflered defendants to
wadve theln constitutional 1iehts but i abo a device by
whin i defrndants ond el counsel can manipulate an
imperfect cvtem to mitioate is Tuashnes o excesses,
ICEs all oo casy o aveort thist “there is no such thing as
@ beneficna!l sentence foran inocent defendant.” ¥
There boabo no sueh thiog as o benelicial conviction for
aninnorent man. But innocent men may be convigted at
trial s well. '

Tlee posibility that innocent defendants might be in-
duced o plead euilty in order o avoid the possibitity of
a lnosh sentence should they be convicted after trial is
obwviowdy cuse lor concern. Beeause of the emotional
patential ol this pioblain, it is casy to overdate.
The trath iy hat we just do not know how com-
mone such U situadion is. Indeed, this smay be the very
vice of the curtent svitemn of plea negotiation, Because
of “the dnisible, negotiated, consensual nature of ‘the
handling of the case i tenms which avoid explaration
of those Lactors deened yelevant by the law, we do not
really know whether there is-in fact cause for coneern
or note I s this very uncertaingy about such serious
comsequences that creates Gneasiness,

Stll, perliaps the problem can be put in a better per-
speetive,  In the finst place, tials, 1o, may not always
result in outhful or accurate verdicts, Tt is interesting
to note that disposition by trial and by negotiated plea

Hsteinbery & Paulecn, & Conteesation Both Defense Connsel un Problems of a
Corivand befenve, T vpacs 1an. 25,31 32 (1unl).

U hivinbiwig, The Respooalilay of the Defense Lauyer in Criminal Cases, 12
Frracesx Loney, L, 447 (Isal),
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arc similay in that in neither instance do we have any
relatively accurate idea of the incidence of mistaken
judgments.  On one level, then, the significant question
is not how many innocent people wre induced to plead
guilty but is there a significant likelihood that innocent
people who would be (or have a fair chance of heing)
acquitted at trial might be induced to plead guilty?

TFurther, concern over the possibility that a negotiated
plea can result in an erroncous judgment of conviction
assumes a frame of reference by which the accuracy of
the judgment is o be evaluated.” Tt assumes an ob-
jective truth existing in a realm of objective historical
fact which it is the sole function of our process to discover.
Some, but by no meaus all, criminal cases fit this image.
For example, this is a relatively accurate description of
the jssues at stake in a case in which the defendant as-
serts a defense of mistaken identity. 1 all other issues
were climinated from the case, there would still exist a
world of objective historical fact in which the accused
did or did not perpetrate the act at issue.  And'if he did
not, a negotiated guilty plea would represent an crrone-
ous judgment.  In this instance, then, the issuc suggested
is the comparative likelihood of such erroncous decisions
as between trinl and negotiation.

But not all eriminal cases fit the above picture.  The
comventional dichotomy between adjudication and dis-
position in which the adjudication process is thought of
as onc of fact determination tends to obscure the non-
factual aspect of much of the adjudication process. Much
criminal adjudication concerns the passing of value judg-
ments on the accused’s conduct as is obvious where nee-
ligence, recklessness, reasonable apprehension of attack,
use of unnecessary foree, and the like are at issue. Al
though intent is thought of as a question of fact, it too
can represent a judgment of degrees of fault, for ex-
ample, in cases where the issue is whether the defendants
entertained intent to defraud or intent to kil ITn many
of these cases, objective truth is more ambiguous, if it
exists at all. Such truth exists only as it emerges from
the fact-determining process, and accuracy in this con-
text. really means relative equality of results as between
delendants similarly situated and relative congruence be-
tween the formal verdict and our understanding of so-
ciety’s less formally expressed evaluation of such conduct.

“I'he negotiated plea can, then, be an accurate process
in this sense.  So long as the judgment of experienced
counsel as to the likely jury result is the key clement en-
tering into the bagain, snbstantial congruence is likely
to result.  Once we recognize that what lends rationality
to the factfinding process in these instances lies not in an
attempt to. discover objective truth but in the devising
of a process to express intelligent judgment, there is no
inherent reason why plea negotiation need be regarded
any the less rational or intelligent in its results.

Indeed, it may be that in soine instances plea negotia-
tion leads to more “intelligent” results. A jury can be
left with the extreme alternatives of guilty of a crime of
the highest degree or not guilty of any crime, with no room
for any intermediate judgment. And this is likely to

3 Comment, Oficial Inducements To Plead Guilty: Suggested Morals for o Mur.
Ketploce, A2 v cut, L, ney, 167, 181 (1961).
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occur in just those cases where an intermediate judarment
is the faitest and most “accurate” (or most congruent).

Clearly, the line between responsibility and irrespon-
sibility due (o insanity is not as sharp as the alternatives
posed to a jury would suguest. It may be that such
a dividing line cxists in some world of objective
reality and  that the ambiguity arises {rom the dif-
ficvldes of accurte faetfinding,  Itis more realistic, Low-
ever, 1o view responsibility as a matter of degree at best
only 1oughly expressed in the faw's categories of first and
secoud degree murder, manshaughter, ete. The very vis-
ibility of the trial process may be one fuctor that prevents
us-from offering the jury this compromise in order to
preserve the symbolisme of uniform rudes evenly applied.
The low visibility of the negotiated plea allows thiz com-
promise which mav oo mare rational and congiuent than
the result we are likely 10 arrive at after a trial?* While
the desire to protect the symbolism of legality and the
concern over lay compromises may warrant limiting the
Jury to extreme wternative, it does not follow that to
allow the defendant to choose such o compromise Is an
irrational or even a Jess rations] procedure,

There is, morcover, a significant difference between
conviction upon trial and by consent that merits further
consideration; that relates to the role of defense counsel.
Despite defense counsel’s best efforts, his innocent client
may be convieted at trial. - But he cannot be convicted
on a pleaof guilty without defense counsel’s partivipation
and consent. Defendant’s consent is also necessary for a
guilty plea, but that provides less of an independrni cieek
on inaccurate pleas since defendant’s prime interest s in
minimizing unpleasant consequences.  Counsel, on the
other hand, as an officer of the court, has a duty to pre-
serve the infegrity of the process as well. When the sys-
tem operates as it is supposed o, defense counsel’s con-
trol over the plea affords added assurance that the plea
is accwate.

We are safe in assuiming that the systenn still works less
than ideally,  Waiver of counsel is still common in guilty
plea cases, and even when the defendant is formally rep-
resented, his representation is often perfunctory®  Dut
Professor Newman also reports increased inquiry into the
factual basis for guilty pleas in all three States studied.®
This sugeests that judges accepting such pleas, if alert to
the problem, can exercise greater control by refusing to
accept waivers and by careful selection of assigned coun-
sel, particularly in those cases in whicli some lingering
doubt as to the defendant’s guilt remains.

There is, however, another side to the participation ol
counsel in the guilty plea. Frven counsel may sce the
oceasional practical wisdon of pleading an innocent man
guilty.  Sworn to uphold the law and at the same tinie 1o
serve his client’s hest interests, counsel may be faced with
an insoluble human and professional conflict.  While
such a comprorise may serve the defendant’s interest-in
makiug the best of a bad situation, it can never serve the
Luwyer’s interest in protecting his professional integrity and
self-lmage. At present we have no idea of the extent of
this role conflict and its consequences to the profession,’?

Thus far T have sugnestee that for those ¢ases in whi
the key determinant of the plea bargain is expevience
counsel’s assessment of  the  chances of  convieti.,
plea bargaining is. not fikely to fmpair the acen
racy of the auilt detrumining process. Uhis assumptivy
of course, does not always prevail.  Additional facte:
may enter into the  bargain, Probably  the nuo
significant Tactor is the possibility that the defenda .
may be convieted of 2 crime which carries a mandates
nonsuspendible sentenee, Where the senteneing jud-
retains complete  diseietion  In the  imposition
sentence, defense counsel is under less pressare 1
negotinte  a plea and s under - Ditde presure
give up a triable defesse. I the defonse has suffivie
merit so that sone do bt may linger even after <onys
tion, there may be o fadr chanee that suchs doubt sl 1o
reflected in the judse’s sentence, Beeanse of the e
reJating to cross-examination of a defendant, defens
counsel are wwally of the view that o defendant onde.
narily stunds little chunee of acquittal unless he hos L
relatively unblemished hackoround.  Where sentercin
discretion prevails, such a bhackeround is llely to rowh
in o lieht seatence upon conviction.  Under such o
cumstanees, o plea bweain lias the effect of chunging o
substantial probability of Teniency to a certanty, hard!v .
suflicient inducenient for a mau to plead gailty to & crn
he has not committed.  This becomes even more certain
in the case of the defendant with an unblemished boel .
ground; where the convietion is probably more danasine
than any sentence he is likely to receive,

The removal of sentencing discretion by the enactiaent
of mandutory sentences alters the picture completeh,
Once the defendant has been convieted, Hingeringe dontae
as to guilt and the defendant’s exemiplary prior life can
no longer he considered. Under such chrcunstances
the defendant may be foreed to give up a fair chanee ol
acquittal by pleading guilty to a different, usually a lesser,
charge upon which the judge can impo:e womore Jeniet
sentence. The impact of Jegislatively mandated sen-
tences on plea negotiations wiss sugeested some time ago
by prominent writers. Professor Newman’s hook 1
ports that there was a Tar greater incidence of bargaining
and charge reduction in Michizan, which has Jegislitively
mandated sentences for certain crimes, and in Kansas,
whose statutes do not permnit the sentencing judae to in-
pose probation as an alternative to a prison term {for some
crimes, than in Wisconsin, where the ledislative sentenc-
ing structure Jeaves judges considerably greater dis-
cretion.

An additional extrancous factor influsncing counsel's
judgment was suggested above, namely, the fear-of con-
viction of a crime carrying a label sugeesting abnormal-
ity or perversion, and even the fear of going (o trial in
such a case with its ensuing publicity.  Mandatory mini-
mun sentences can be climinated; adverse publicity of
this sort probably cannot:” Tt is diflicult to say with con-
fidenee that an innocent defendant’s plea. of guilty to
disorderly conduct in such a eiase is never in the defend-
ant’s best interest if he is innocent. Tt Is presumably
not in the best interests of the criminal process, but 1

MWrhe defense ol diminished respopsibility secks 1o accomplish similar vads.

13 Kee NEWMAN, CONVICTINN -THE DETERMINATION OF CUILT OR 1HNOCPNCE WITHOUT
THIAL TR0 05 (1)), Thrse pages contain an excclleout diseixsion of the dynamics
of the procesn and the problems fared by a conscientions attorney,

VLA at 2], 243-35,

T Luwyers handling divarce cases are often faced with,similar conflicts. For o
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selection of matesiale related to this problem, see ¥00TE, 1043 & SANDER, CASES AND
MATLRIALS 0N FARILY taw 6832 83, 699-71), 730-G6R (1906},
M Ohlin & Nemington, Seatencing Stevcture: lts Effeet. Cpon Svstems [or the
Adntinestention of Criminal Justice, 23 taw & consEsp, raon, 493 (10iB),
WOREWMAN, ap. oit supra note 16, at 5% 56, 17781,
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srald hiesitote to insist 1o a client that he owes the systein at least he participated in it and influenced the final
cduty to defend Bineell and bemirch his fawdly and
,n-;«l(.v(iuu. In any cvent, we can encourage greater
rrhelal sensitivity 1o thie proldem and closer judicial
crrvinion of the pleain sucl ciees. New Rule 1 of
S Tederal Rudes of Crininal Procedwe and the prac-
tor i sonmie comts of Bolding postplea hearings or in-
cestisations to develuns the facts welutine to the offense
peevide pnethods o siel control,
C R discussion izt section hue not been desiened to
ceoca that there o no reasan for concern over the posi-
iy that nnocent ponans aninht Leinduced to plead
S by satenn of Plea pematiaions, . Ratherymy pur-
e has been o place the puoblen in what appears 1o me
<r b dt proper pospective, to demonetrate that there 1s
sings iherent Gsoch g sestens dat would increase the
e ob Tnacearaey beyond those present in adjudication
P il tosaeoe tthat pdea nesotistion has possibifities for
reore itellioent and more humap - disposition of many
vorvs Uit are available iy ool disposition, and o indi-
cate that the prolilen & not beyond effective judiceiad

result,

Current sentenecing practice for a nonnepotiated plea
is to defense counsel, and T suspect {o the defendant as
well, an even more meaningless, less comprehensible pro-
cedure. ‘The defendant and his counsel rarely see the
sentencing decision take shape and even more rarcly feel
that they have participated in its formulation. At the
point at which the process is most visible to the public, the
impasition of sentence, it s least visible to the defendant.
The prozecutor and defense counsel nmake their arguments
and the judae decides. One Nreguently does not know
what influenced the judae and how hie went about mak-
ing up his mind.  (Wlhien the defendant reaches prison,
the prizon authorities are often at a shnilar loss to under-
stand the judge’s sentencing goals, "although this ik in
part a product of the division between the probation serv-
ice, which is an anu of the court, aud correctional author-
ities, who are an amu of the prison.)  One often gets the
impression that the judge had his mind made up before
argument and that counsel played no meaningful role
in influencing the final result.

This is particultnly true where the judge has had the
henefit of a presentence investigation.  Armed with all
sorts of information and recommendations, and probably
having discussed the case in chambers with the probason
officer, the judge is rarely influenced by the highly visible
argument of counsel. Rather, he has been influenced by
the usually invisible report and conference with the pro-
bation officer. Fyen comnpetent defense counsel who has
devoted the time since pleading to furnishing the praba-
tion officer with helpful information about his client and
perhaps has attempted 1o arrange employment for his
client often has little idea how this information was used
and whether he has really helped bis elient. This is par-
ticularly tiue when' the defendant is disappointed by the
senience, a not infrequent occurrence.  ITn shart, both de-
fendant and defense counsel emerge from the process with

a sense of frustration and purposelessness.  Often, neither

feels he has played any ineaningful and influential role in
the sentencing process.”

The bargain may be looked at then as an attempt by
the defendant; and even by his counscl, to preserve their
dignity in the process by finding a role for themselves even
if it meuans a sentence based upon criteria logically irrele-
vant to the goals of the process.

1 cannot document these comments. - They are merely
impressions and observations accumulated during several
years of eriminal practice.  Admittedly this practice was
almost entirely on the prosecution side, aid my impres-
sions may have been distorted by the fact that oflice policy
forbade us 10 malie any specific recommendations as to
sentence.  But we were free (o present and argue to the
court those facts we considered relevant.  Still; T always

regurded 1ny role in the sentencing process as profession-
ally unsatisfying,  With but one or two exceptions, 1 have
rarcly had the sense that defense counsel participated very
that induced his consent. And while he muy find his  meaningfully cither.  And on the few occasions that I
have served on the ddfense side, the only occasions on

“corvectional Qeatiment™ brutal and meaningless on one
level, his sentence is neaningful on another Jevel in that - which 1 had any feeling that T was rendering some pro-
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IV VISIBILUTY  AND  INVISIBILITY:  SOME
SEREPTICAL OBSERNVATIONS ON THID NON-
NEGOTIATRD PLEA

At ceverad previens points T have commented on the
o dbility or Tow fB36EY of Ley elementsol the decision-
nudives process in e e of nenotiated pleas, The
anspnption bos heen that whme there hiave not been any
ot ool conrt necatistions, where the sentence is truly de-
tengined by the qudoe aler areament by connsel and per-
Faps o nre entence investiection, the process is fully visible,
Fowoudd suecont that the paeent process for nonnego-
tated pleac s not really very visible eithers In fact it s
lews visible 1o the poreons mest diveetly involved, the de-
fenedant end hiveanusel than the negotiuted plea.

Visibility depr nds on one’s vantage point. While the
necotiated plea ay be of Jow visibility to the public at
Larse (and (o line prafessors ) it 3s highly visible to the
defendant. Whether the factors entering into the bar-
main cue or wre not meaninsful as sentencing goals, they
ate at least vidible toothe defendant and his attorney.
The defendant is able to influcnce the sentence, he may
set farth bareaiuing factors and detenmine their vele-
vanee to the decision, and he may use his bargaining

power o climinate the grossest aspects of sentencing

honshiness and arbitrariness, be they legislative or judi-
cial. The defendant, i he does not lke the bargain,
nuy reject it and stand ‘wiale I he accepts the bar-
gain, he cannot belp at feel that his sentence s some-
thing that he cousented to and participated in bring-
ing about, even il he at the same tine vesents the process

3 Cumpate the ehasrvatinng of Piclessnr Kodish, 7he Advorate and the Fapers only rometimes made availsble 1o the offender, has largely muted the adversary
{neand an the Peav Cornctemud Proaews, 4 st Ly, 203 (1961) @ chara-ter of ventoneing proccsses,'”  Id, at 606,

S arege onosentens e and nboare detenuivations are commonly. ottepuated ine ClThern exists a) traditenst valae, assoeitted closely with the ruot ldea of o
traviowa owhett they are poen st all L nt bof, demoersatic community, that a person should be given an opportunity to pariicipate

U e uer ol ex pante preseutency investigation teports, whose contents are eflectively in deteeminations which aftver bis liberty.* - 2d. at 830,
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fessional sepvi i i
\\'(,‘-1‘1(: ‘x:“;’l( Xs}tjnllcc to ‘mly clients in the sentencing process
, e Lbarmuned on their behalf for ssentencing
o L I for some sente neing
hor sweereele

“pi{:[f)l‘“;x worgs, in t!mt moment of dread before a non-
’lb_],f lllnle-d stntence is imposed, counse] at least, and prob-
.m) e defendant, have the feeling that they await the
]p sntnux}u ement of an mbitrary fiat which they are help
" ! Lo an } : ' -
]—(m , (')fs' 1mpe. The pronouncement of sentence, particu-
f‘or y il ;t 1.; an unpleasant one, rarely mitigates (his sense
o x;‘r\x (,t)‘ c‘oc? a judge articulate any reasons fop ixnposinu;
e sen (1]1]\1.] 10 Ihas chesen other than to engace in an

astonally harsh speech excoriati S

cea Sh s xeonating the defer.
pecasio | ating the defercant and

Wq ako are saying that we approve of judicial e
but ’(’hs.lppm\'(‘ of thevack,  Tn ather wards, "'\‘«‘lhul-‘:-:
1?(ssl EXpresaes not merely jud:!:mcm of fact but an ul“

evaluation. \When only certain extrene forne. of Press,

are dxsa))))‘,(\\'c-d, the difference between thase 31" o

{mc{ {110 milder pressures we are here (‘oncvl.nv']l ('-ﬁ'k“'”v

mﬂxcwntl,", great that, while enly a watter of dz:*z'\'\f“i

\'ulnnln1‘):-111\'01\111(&1‘)' distinetion is deseriptive and :,L.,‘.¢“"»

But as milder and loss clearly improper imhxwm(-mx’ IL'

under the ban, it hecomes more difticult to diﬂ(‘in "

them fram pleas which we regrard as valid, at Jeast 3‘1. .

as we are ]('d. by our dialeetic to look for a 1’1:3x‘«-'<‘f\‘!t‘.1;; .

chological diflcrence. ‘Thus, it s difficult 1o (‘istivwly' :

the psychological experience of a defendant who “f~

duced to plead guilty by a prosecutor’s oy ju(‘*vv'.\a rh v

of sentencing lenieney from that of o (l(-fvx;f’w--"a']\‘f"?‘ F
Induced to plead euilty by his desiie o hwi7...~;;:1*\'i‘-:t’ l
h‘)s sentence immediately so that he will he rele e w‘ "
There is a danger that so long as we adhere h"”lh"h;if "
nology of voluntariness, our very inability to di»linwlff;‘{
these cases will lead us to Lold mvoluntary alf ple ;‘vh::”
duccc} hy any considerations beyond the dcf(-n‘d'nzt’;mv‘ .
of gux'lt and 1eadiness to adumit it publicly. S
i Both at common law and puisuant to recent Suprein:
.C‘omt ‘fJ(.‘.(‘lSl()nS, a confession i3 deenied coer ol -\;uillm']ft
umdnl}smb]fz if it was induced by any promijues (‘n‘ thie ~”‘
A. typical inducement validating a confession is :1“~
proffer of lf‘man}'. Beeanse the terminolosy wgl umh-‘»‘
lying constitutional sources are the same {or ﬂ\:ii\\' )"-’I‘-
as f,()x' cocrced confessions, the intlu('(-mcn{ l(:‘:\t J‘c;x'l("tl)h\
fessions may he thought to extend to cuilty ])l(-:{\; as \\'&‘U"‘l:
Indeed, because a guilty plea is itself a conviction ud
leaves the court nothing to do but funjose senteisce \Yn"
a confession is merely evidence which must h;-.v«;rr;»‘):v-
rated and may be explained, rebutted, or (‘nutruli(‘L;'d
somie judges minlt apply an even sticier 'sl'm'l';rl o a
g‘ml‘ty plea thanto a confession,*! e
To apply the confession cases in this way would he
to ignore some vital differences hetween the two situa
tons.  In'the first place, even al common law e jr,-
ducement Lestwas riddled with arbitrary exceptions such
as upholding confessions induced by a promiise I.l(;l to
arrest or prosecute a relative of the defendant é&vnm”v
to the extent that it rests on concern for the ﬁ‘]i'lhﬂ’( cof
the rcsu]tmg confessions, the extreme sanction of c‘-u(-]:m)'c*x
bos;.)caks mistrust of the jury’s ability to evaluate the (:(x”v]l
fession properly in light of the inducement, ‘As' we ha (
suggested above, the accuracy of (he guilty plvm is ;\)t
beyond efTective judicial inquiry and evaluation. "

Also, the particular inducenents held improper in e
c.ocxcc(l confession cases usually appear against a back-
ground of lengthy interrogation and other prvv-’urc; t\n
confess, factors not usually present shen the same in-
duc'.cmcnl‘ 18 offered for a guilty plea.  And i;l‘l‘h" con-
fc'ssnon cases, the defendant succumbed to the inducement
without thp advice of counsel, Any valid System ;vf
plea negotiations would presumably rcquirc‘)tirit the
(!.cfcndnnt have counsel for this and other r ‘:1‘5()11“ o
]'mfx]ly, the coerced confession cuses must e \-i(-\x.“\l
e aganst the backpround of secreey in the interrogation

u ibi
See ibid, Bur compnre Haynes v, Washington, 373 U.S. s01 (1963), with

V. THE LEGAL DIALECTIC: VOLUNTARINESS

Current doctrine has it that a guilty plea, to be
stitutionally valid, must be voluntary T'his notior ape
parently stems from severa sources.  Since the é‘olnit}i)-
tution guarantees all defendants a 1ight {o tx‘i';l ihj
entry of a guilty plea constitutes a wajver of th'tgt ¥ th
which, as with all waivers, must be iutellig‘eu‘tl' E 1
voluntarily made, So viewed, the requireiment of \)'ol‘ o
tarmess is a function of the specific rights guarantee lun~
the sixth amendment, S suamnteed by

The requirement of voluntariness may also be viewed
as emerging direetly from notions of due pfoccss At L
miinmm, due process requires a fajr flactﬁnd‘in'(r oI ;
cr-dm:c .clcsxg;nod to find the relevant facts qccdf-a‘l 310:
Conviction by judicial acdmission satisfics illi‘s e uL'L-}.
ment unless the admission has beer, induced by 1(111111]0—
means orineans which might induce an imioc *n{ : son
to plead guilty, o peren

In addition, the defendant's fifth amendment rieht not
to be compelled (o incriminate himself covers not ml)'
tesbmonial sell-incrimiination but compelied judici: ]ley
missions as well. " In this context, the requi'z'mjncnl :[ \’:10(].
unteriness bespesks the ethical and political yight of an
Sf:u;n(ll to den;zm{d]lhat the state not force hin t%) bccmilc3

FAnstrument of his own undoing, but be 1yre1as 4
prove his guilt by so-called objcclivg b:g::ti')itls]i)cl (cl\):xlcllcci o

It shgsnfld be recognized immediately that the tern hl\rcf
untary” is an exceedingly ambiguous term This i s
not only from the difficultios involved in iryimr ‘tcf (él]_l;s

cover a past state of mind but also from the fact théxi
we do.not even have a clear idea of what, il any, nsv
cho.logwal Iacts or experience we are looki;n;r f(or)’ 'Il‘l)f
choice to plead guilty rather ihan face the rack ‘is vo}c
untary in the sense that the subject did have a choicc'-
albeit bc‘twecn unpleasant alternatives. The defcnd'mz
who decides 1o plead guilty and seck judicial merey '1‘1

makes a choice between what are to him two un( Ic)\; ST
alternatives. 11 we call the first choice invdlun?’u j :x?d
the second voluntary, what we aye really savin r‘ 52 t'h"u
we arg Com'mccc.i that in the first case almast zx]ij])c1‘501‘1s
i}(zom()]?ﬁg?]wd(‘WI]“ choose to admit their zuilt hut that

lendant’s decision is hase e pers
subjective factors in the scccwn‘clti(rll.s?:nIc}t]:(?-‘l'*( personal and

2 g (.
- g.';f...I?ﬂl;zcrl‘Lf:rc:{(;:r‘};:llfizixr::,Sta}tvsl,) A6 ULS, 487 (1ung),
Counpeg psor :, o CrR A rest, vlr_ulm_n, l(;lcrrng.'zliu::, and & . U
72&35539(;6). Prablems ml:l Posvible Legistuatire Selutions, 69 antm‘.’”;..I;«':K\{t’(vz’? Cc':'c',;:’:ve"112"‘&[&&?;1;:{1:‘f;nﬁ})?- .F}Q-! bonts e, bou),
o (5;}; c“." cxdil_:]vlt', .“":‘ dxssclkliqp epinian in Shelton o United States. n 93?. ?31-‘.’.!) Uwﬁ): weelopmenty in the ay- Cunfessions, 9 HARV. 1, BRIV
i 3057 e per curigm oetors (936 ¢ tates, 240 V.04 N Neo Daris v, ol i, A51 P20 773 (5 i
58). (1901); Shupe V. Sigler, 230 ¥ Supp, G0p Gl bl gert. denied, it 10, e
Coroton Shuve, Goister, (\"',L;.,“}.(f.p}'w,’s). (0. Neb, D968} : Andderson v, Neoret
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room and the recurring conflict of testimony between
police and defendants over whether nore serious “in-
dacements” had beenn offered, Under such cirenme
stances, the very anbiyuity wad flesibility of the tenm
“voluntariness” made it casy for skeptical courts to grab
onto w coneedod inducement; albeit 4 minor one, and
hold that this induvement standing by itsell rendered
the confession involuntuy. The coereed confession cases,
dien, are Bandly controlling with respeet to plea ba-
gatining which oveur. i a whaolly dificrent context, des
spite the sinilacdty of the legad formula,

The fithaoncndine ot epproach s more difficult, Lupely
becovee the ethical priueiple 16 expre-ses often diverges
from the accuracy woul of the crindu.d pocess, whereas
the two tend to consrae in the sixth amendinent risht
to tisl Tlar, the problem here s in part to determine

at what poing the preservation of the divnity of all men
brfore the state s undercet by inducements to plead,
or whot Linds of inducrments undermine this dignity.
The snere statement of the Bsuce in this fonm suggests avain
somie voorn for play, bhut the problem is complicated by
the covreed coufemion precedents diveussed above, But
our notions of disuity seem Lo require that some yoom be
left to the defendant to judee and act intellisently,
Lrowinsly, and with competent professional adviee in his

i

own heintenest,

AbbLirach the sinth amendiment suarantees the right
to tral, it i not to be assumed taot the constitutional
swheme peguires o evin envisions that defendants will
abways avin! themsehas of thiv vicht. Judeed, as sug-
entedd sbave, the Tull eaercise of this vieht by all defend-
ants mieht even thwinl same of the gosls of the right to
tial. Adjudication by trind may be viewed not as a pre-
ferred or desiied procedare hut rather as an available
procedure. Ty availahility (0 81l defendaats stands as a
checl soaine € povermnental sabitrariness and as a device
for tationd factfinding in case of diracreement hetween
the govertnent and the defendant. Defendants then
must heinfoumed of and piven the tools necessary for the
weanitfal esereice of this sight. Tt s not necessary,
however, that they be encouraged to exercise this right,
A, cacli siunle defendant’s own self-interest will de-
termine whothior ar not he should exercise it.

Tn lisht of these considerations; including the benelits
to both the systen and to defendants that can be de-
rived from a controlled system of plea negotiations,
it would not be desirable to lay down a broad constitu-
tionad dictum forhidding the practice, Tt would be a
mistalie to push valid lepal, even constitutional, insights
to the uitimate of their logie,  Aceommodation of con-
flicting interests s a mote sensible puisuit,

VIOWHERE DO WE GO FROM HERE?

To recapitulate for & moment, T have suggested that
plea batgaining sewrves several useful ends: Tt eases the
administrative burden of crowded court dockets; it
preseaves the meaningluluess of the trial process for those

I prglation Investigations ate froquently condoated prier e sdjudication in
juvenile delamjuency easen. Unlr s prepossl, & preadjudication investipatigg

would be held onls vpon th defestant’s consent,
33 Gap, eg., Uniied Srotes vx 1ok bikanas vo Galligan, 206 1% Supp. 218 {SDNY,

IRG) .

for these accomplishiments,
which is unknown, that innoeent defendants may plead
guilty; nevotintion becomes directed (o the issue of “how
many vears a plea is worth” rather than to any meaningful
sentencing goals; factuals information relating to the
individual choracteristics and needs of the particular
defendant are often uever developed; and a sense of
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ases in which there is real basis for dispute; it furnishes

defendants a vehicle to mitigate the systern’s harshness,
whether that hawshness stems from callous infliction of
excessive punishiment or fron the occasional inequities
inherent in a systemn of law based upon general rules;
and it affoirds the defense some participation in and
control over an unreviewable process that often gives the
appearance of fiat and arbitrariness.

These are not

nsignificant accomplishments,
But we have also seen that the. systemy pays a price
It bearsa risk, the extent of

purposelessness and lack of control pervades the entire
process.  This is a high price.

Statemient of these arcas of concern suggests possible
remedies designed to encourage the carly development
and availability of facts concerning the offense and the
offender, the candid exchange of attitudes hetween the
parties, and perhaps cven the closer and earlier involve-
ment of the judge in the process, ic., a sort of preplea
conference.

Negotiation is not solely a matter of bazaar bargain-
ity Tt also involves the narrowing down of arcas of
disagreement, the recominendation  and exploration of
alternative conrses of action, and the exchange of in-
formation, ideas, and ingiglits.  Such a process could re-
sult in greater diselosure of relevant inforination than is
presently the case. The scheduling of a conference prior
to the entry of a guilty plea would eliminate some of the
factors discussed above which at present disable the
judge from exercising a degree of control. - And, it may
be hoped, the participation of the judge might direct
discussion along more meaningful lines.

Judicial participation is, of course, no panacea.
Judges, too, may misdirect their attention to bargaining
over the number of counts and years. The carlicr use
of presentence investigations should also Le cncouraged.
The judge might order such an investigation alter the
hearing in order to confirm the facts developed and rep-
resented at the hiearing. Or, the prosecutor and defense
counsel might be authorized to request such an investi-
gation before the conference to serve as a basis {or dis-

cussions.®*

The suggestion of greater judicial involvement in the
process undoubtedly raises some fears.*®  ‘The principal
objections relate to the risk that the defendant may be
pressured into pleading guilty because of the impression
that he will not receive a fair trail if he rejects the judge’s
reconunended  disposition,®™ Tt this cause for con-
cern can be eliminated by requiring that if the defend-
ant rejects the judge’s proposal, the trial and sentence
shall be before a different judge, a particularly feasible
solution in metropolitan courts where the bulk of plea

bargaining takes place.  Scheduling the trial before a
different judge would also eliminate any prejudice that

M Kee Comment, 32 v, ot b, nev. 3107, 100-83 (3%e1); Note, Guilty Plea
Rurgsining - Compromises by Prosccutors to Secure Guilty Dleas, 112 v, ra t,

REY. B65, LYl 02 (1904),
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identify the sources of his client’s difficultics, and be fa-
miliar with the public and private acencies to which the
client may be refenred for more professional assistanee,
Such professioual <kills are vital to the lawyer even today,
wlen Le plays o more limited yole, Yet it is the rare
criminal Tawyer who has any yeal grasp of thiec correctional
acpects of the criminal provess, This should be au urea
of concern Lo the bar and the Jaw schools in the training
of Tuture Luwytrs s

QOAME CONCGLUBING OBSERVATIONS

Tn 4 very sisnifiwant sense, the prablems involved in
the plea Largainiag provess efiect the context in which
it atizes, the broader sentencing process,  The ahsenee
of “leual standards to govern the exercise of individual-
ed corection”  both pracedural and substantive, the
sabjectivicm and unreviewability of most sentencing de-
cisions, and the failure to articulate goals heyond the most
gencral and urhelpfud are not only artributes of plea bar-
paining tnt are endemic o the entire peno-correctional
provess, 1t s precisely beeause of this ambiguity in the
total process that it lends itsell Lo the kind of manipula-
tinn deseribed above,

The ultimate answers 1o the problems outlined in this
paper cannot come from amere tinkering with the proc-
ess of negotiations bat must be sought in improvement

5 f. Ahe ohaervations of Profe-sor Nowman, Functions of the Polier, Prosecutor.
Court ¥ arher, Defense- Cuunsel, Judge in Aiding Jurenile Justice, 13 Juv, €L IUDGES
100G, 13 (1),
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of the total process. One line of inquiry could be di-
rected toward the developaient of standards which could
serve as [rames of reference for individual cases.  More
precise factfinding might be another approach.  Adjudi-
ation is. of course, a form of factfinding directed to
correctional decision making, but the definitional elements
of a given crime represent the minbually relevant facts.
They are in a sense jurisdictional facts designed at best
merely to indicate generally that the case is approprialc
to the correctional process. But they do not carry us
very far along that process. A listing of facts deemed
relovant to the determination of an appropriate sentenct
for various crimes ¥ would provide an agenda or refer-
ence points for argument and decision, and would pro-
vide a basis for review. Such a lsting might serve as o
sort of checklist in negotiated pleas to divect the negotia-
tions along more desired lines.

At the same time attention 1must be given to the devel-
opment of new types of correctional programs so that
defendant and his counsel might themselves become iu-
terested in secking vorrection of ‘the defendant’s prob-
fems rather than merely getting as light a sentence as
possible.  Txploration of these suggestions is, ol course,
beyond the scope of this paper.  But it is important 1o
stress the point at which the two groups meet and o
suggest the broader context in which solutions must he
souglit.

o Kadish, stipre note 21, at 828, )

M Spe, oo, MODFL FENAL CONE £y 7.01-.01, 210.6(3), (1) {(Proposed Official
Draft 1962),
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