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Foreword 

Our knowledge of plea bargaining and of other practices in our criminal justice 
network all too often rests upon a weak statistical foundation. The initiation, 
development, and spread of PROM IS, a computer-based management information 
system, has made it possible not only for prosecutors and courts to manage their 
work but for social scientists to model and analyze the transactions of operating 
criminal justice agencies in conjunction one with another. Our knowledge of plea 
bargaining, moreover, has rested substantially upon legal or organizational case 
studies of infrequent decisions or practices. William Rhodes's study of who gains 
and who loses in plea bargaining, based upon the PROMIS data for the District of 
Columbia, fortunately avoids both pitfalls. The main concern of the inquiry is the 
routine rather than the infrequent practice in plea bargaining, and quantitative 
techniques are used to analyze the transactions of public prosecutors in an operat­
ing system. 

The prevailing mode of studying the exercise of discretion in our criminal justice 
network is to investigate a particular type of decision. There are studies of deci­
sions of arrest by police, of nolle prosequi, filing an information, of striking a 
bargain by public prosecutors, and of jury trials or judicial sentencing. Illuminat­
ing as such studies are of types of discretion, since each particular practice is part 
and parcel of a network of transactions, theoretical and empirical relationships are 
best understood when they are examined in conjunction. Rhodes's study docu­
ments the importance of studying all of the options open to decision by demon­
strating that the study of guilty pleas must be conducted conjointly with an 
analysis of case dismissals. 

The theoretical and statistical power of this volume lies in the explication of 
models of the plea bargaining process and the use of regression equations to 
predict what probably would have happened to defendants if an alternative course 
of action had been taken. The regression equations make it possible, for example, 
to predict the sentence that a defendant who entered a guilty plea or one whose 
case was nol prossed would have received ifhe had been convicted at trial and the 
probability of conviction for defendants going to trial as a basis for "predicting" 
the probability of conviction for defendants who in fact entered guilty pleas. 

Some years ago I had occasion to observe that whether the system of plea 
negotiation benefits both defendants and the government, as is commonly as­
sumed, is an open question in the United States. The frequently reported finding, 
for example, that defendants gain shorter sentences in striking a bargain was 
questioned on a variety of grounds- that there were important differences be­
tween those who strike a bargain and those who do not and that cases that go to 
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trial can result in the imposition of no penalty while those in which a bargain is 
negotiated always result in one. This study goes far toward providing a satisfac­
tory theoretical and empirical resolution of the questions raised there about who 
gains and who loses. But the study also is an important contribution to the resolu­
tion of policy issues. 

Within the United States, there is considerable variety in the alternative disposi­
tions available for public prosecutors and in the networks within which a prosecu­
tion office is embedded. This research investigation of plea bargaining in a crimi­
nal justice network may well serve as a model for the elaboration and testing of the 
effects of such differences in operating systems of discretionary justice. But above 
all, this study demonstrates that justice is too important for its evaluation to be left 
solely to the judicial branch. 

Albert J. Reiss, Jr. 
Yale University 
January 1979 



Preface 

The system is judged not by the occasional dramatic case, 
but by its normal, humdrum operations. In order to ascertain 
how law functions as a daily instrument of the city's life, a 
quantitative basis for judgment is essential. 

Criminal Justice ill Cleveland, 
Roscoe Pound and Felix Frankfurter, eds. 

Pound and Frankfurter's observation of a half century ago is equally applicable 
today. Having traced by hand what was happening to some 5,000 felony cases in 
the Cleveland courts, they found evidence that the real workings of the courts 
were often quite different from the picture that emerged from media coverage of 
the "occasional dramatic case." The study revealed, for example, that most 
felony arrests were being dropped without trial, plea, or plea bargain; that a 
serious problem of habitual, serious offenders was receiving insufficient attention; 
and that bail and sentencing practices were badly in need of reform. 

This series of reports traces what is happening to felony and serious mis­
demeanor cases in the District of Columbia Superior Court in the 1970s, based on 
an analysis of computerized data. Although the data base is both larger (over 
100,000 cases) and richer (about 170 facts about each case), the analyses reach 
conclusions strikingly reminiscent of those made by Pound and Frankfurter, and 
now largely forgotten. We are relearning the lessons of high case mortality, the 
habitual or career criminal, and bail and sentellcing inequities. 

The source of the data used in this series of research reports is a computer­
based case management information system known as PROMIS (Prosecutor's 
Management Information System). Because it is an ongoing system, PROMIS 
provides, on a continuing basis, the kind of quantitative assessment of court 
operations that heretofore could only be produced on an ad hoc research basis. 

The area encompassed by the PROMIS data-the area between the police 
station and the prison-has long been an area of information blackout in the 
United States. This data void about the prosecution and court arena, which some 
observers regard as the criminal justice system's nerve center, has meant that 
courthouse folklore and the atypical, but easy-to-remember, case have formed 
much of the basis for criminal justice policymaking. 

Funded by the Law Enforcement Assistance Administration, the PROMIS Re­
search Project is demonstrating how automated case management information 
systems serving prosecution and court agencies can be tapped to provide timely 
information by which criminal justice policymakers can evaluate the impact of 
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their decisions. The significance of this demonstration is by no means restricted to 
the District of Columbia. Other jurisdictions can benefit from the types of 
insights-and the research methodologies employed to obtain them-described 
in the reports of the PROMIS Research Project. 

There are 17 publications in the series, of which this is Number 14. A notewor­
thy feature of this series is that it is based primarily on data from a prosecution 
agency. For those accustomed to hearing the criminal justice system described as 
consisting, like ancient Gaul, of three parts-police, courts, and corrections-the 
fact that most of the operations of the system can be assessed using data from an 
agency usually omitted from the system's description may come as a surprise. We 
are aware of the dangers of drawing certain inferences from such data; we have 
also come to appreciate their richness for research purposes. 

Obviously, research is not a panacea. Much knowledge about crime must await 
better understanding of social behavior. And research will never provide the final 
answers to many of the vexing questions about crime. But, as the President's 
Commission on Law Enforcement and Administration of Justice observed in 1967: 
" ... when research cannot, in itself, provide final answers, it can provide data 
crucial to making informed policy judgments." (The Challenge oj'Crime in a Free 
Society: 273). Such is the purpose of the PROMIS Research Project. 

William A. Hamilton 
President 
Institute for Law and 

Social Research 
Washington, D.C. 
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1 

Introduction 

Citizens and public officials frequently share a belief that the criminal courts 
face a crisis. Some critics question the effectiveness of the judicial process in 
controlling crime, pointing out that few offenders are arrested, fewer still are 
convicted, and only a small minority serve prison terms. Other critics question the 
quality of justice, asserting that concerns for case processing have eroded the 
adversary nature of the judicial procedure, leaving a bureaucratic determination of 
guilt and punishment for all but exceptional cases. In addition, many individuals 
sense that crime control and the' quality of justice continue to deteriorate despite 
reforms that seek to attack the roots of the problems. 

Conventional wisdom notwithstanding, it is /lot evident that the quality of jus­
tice has deteriorated, nor is it necessarily apparent that (except in some cities) the 
courts really face a crisis. In fact, beyond the formal requirements of law, little is 
understood about how criminal courts operate, what they accomplish, and how 
their operations can and should be modified by public policy. Yet, without under­
standing what courts accomplish and how those accomplishments can be meas­
ured, it is difficult to judge performance as unsatisfactory, acceptable, or 
exemplary. And unless the dynamics of court operations are understood, we may 
identify desired changes, but be incapable of implementing remedial policy. 

Plea bargaining-the process by which the state grants sentencing and other 
concessions in exchange for guilty pleas in criminal cases-is frequently 
paramount in this concern for crime control and justice and reflects the ambivalent 
public attitude toward the judicial process. Despite the importance of plea bargain­
ing to American jurisprudence, groups and individuals as knowledgeable as the 
American Bar Association (ABA), the National Advisory Commission on Crimi­
nal Justire Standards and Goals, and the Chief Justice of the United States Su­
preme Court disagree with respect to its pragmatic utility and social desirability. 
The National Advisory Commission called for the elimination of plea bargaining 
by 1978. The ABA has taken a more equivocal posture, asking for reform but not 
elimination. And Chief Justice Burger has informed Congress that "there is in­
creasing knowledge of both the inevitability and the propriety of plea 
agreements. "1 

Ambivalence toward plea bargaining arises from a general disagreement about 
what plea bargaining should accomplish given prevailing norms of American jus­
tice, what plea bargaining actually does accomplish given the reality of the judicial 
process, and how the existing practice could be modified (or preserved) through 
public policy. Research reported in this study addresses these concerns '"'y posing 
and answering two broad questions. The first question posed is: Who g.tins and 
who loses from plea bargaining? Gains and losses are assessed for the prosecuting 
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attorney, the defendant, and the general public. These costs and benefits are 
measured in terms of convictions, sentences, recidivism, and future judicial proc­
essing. The second question is: Why do plea bargains occur? Explanations are 
sought in terms of resource constraints, the recognition of mitigating circum­
stances in individual cases, the ability of the guilty plea process to "sort" cases 
economically, and the individual proclivities of actors in the criminal justice proc­
ess. The analysis is essentially empirical, and the attempt to quantify observations 
and support conclusions statistically contrasts with an important body of existing 
research that is more qualitative. 

No pretense is made that the findings resolve all questions about plea bargain­
ing. For one, this is a study of a single jurisdiction. While many conclusions are 
expected to transcend the specific court setting, findings pertain primarily to the 
Superior Court of the District of Columbia. More importantly, the interpretation 
of statistical results requires theoretical insight. The same "data" may appear in a 
different light when viewed from a different paradigm. Thus, readers will draw 
their own conclusions from some of the reported statistics. Additionally, many 
disagreements about plea bargaining arise from different opinions about the mean­
ing of "justice." Findings that are consistent with one observer's values may 
contlict with a second observer's values. The result is that unambiguous policy 
implications do not necessarily follow from the reported findings. 

Neveltheless, many court outcomes that hitherto have been recognized as im­
portant but left largely unmeasured in the criminal justice literature are quantified. 
Thus, when considered from a theoretical vantage point and assessed from a 
normative perspective, the findings appear to have implications for public policy. 
We now turn to a discussion of the theoretical models that underlie the analysis, 
and to a discussion of normative perspectives relevant to evaluation of the find­
ings' implications. 

THEORETICAL MODELS OF THE CRIMINAL JUSTICE SYSTEM: 
A MACRO PERSPECTIVE 

In an important paper. Malcolm Feeley outlined two organizational models 
useful to the study ofcriminaljustice.2 In the first-the rational goal model-the 
researcher identifies the goals of the criminal justice system and ascertains the 
sufficiency of formal rules intended to channel the organization's work effort 
toward meeting those goals. As part of his investigation, the researcher employing 
this model often contrasts desired outcomes with actual outcomes. When the two 
differ, he attempts to discover where the formal rules are deficient and, perhaps, 
recommends rule changes based on his findings. 

It would be possible to employ the rational goal model in this examination of 
plea bargaining. With respect to criminal justice, however, goals are nebulous. 
For example, doing justice is a goal. but the concept is imprecise. Practically, 
then, goals are assumed to be met if there is procedural fairness likely to lead to 
conviction of the guilty and acquittal or, preferably, dismissal of cases against the 
innocent. Thus. rules of criminal procedure can be examined to determine 
whether they do, in fact, lead to procedural fairness. 

As an illustration, the prosecutor is responsible for convicting the guilty and 
seeing that the innocent are freed. The prosecutor is also supposed to guarantee 
that differential treatment is received only for relevant considerations, such as 
criminal record and mitigating circumstances. Given these goals, it is possible to 
examine whether rules of discovery, rules pertaining to indu~ements offered in 
exchange for guilty pleas. and the like, lead to intended responses. Likewise, as 
the defendant's advocate, the defense counsel incurs enormous responsibilities to 
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discover whether his client's arrest and subsequent handling were legitimate, to 
estimate the probability that he would be found guilty at trial, and to assure that a 
sentence received in exchange for a guilty plea is appropriate. Thus, it would be 
reasonable to examine rules intended to assure that the defense counsel actually 
supplies his client with such services. Finally, as the overseer of the judicial 
process, the judge determines whether the defendant has been treated fairly, 
whether his counsel is competent, whether a guilty plea has a basis in fact, and so 
on. We might examine whether the present law is adequate to assure that this 
function is not subverted by the relative informality of the plea bargaining process. 

The rational goals research track is not taken here, however, for two reasons. 
First, we need not deny that formal rules are essential to the equitable and effi­
cient processing of criminal cases; formal rules of criminal procedure are com­
prehensively examined in treatises much more extensive than this study allows. 3 

Second, while formal rules provide a basic structure for the operation of justice, 
there remains significant room for discretionary behavior within this basic struc­
ture. In this regard, the sociology, politics, and economics of criminal courts are 
important in determining "justice," and the present data base (which does not 
allow a comparison of sites with different legal environments) provides an advan­
tage in analyzing the informal rather than the formal operation of the criminal 
procedure. Therefore, a study of formal rules is outside our intended purview. 

Instead, formal rules are taken as given, and an adaptation of Feeley's second 
model-the functional systems model-is used to study the guilty plea process. 
In this alternative approach, attention shifts from formal rules to the study of 
informal accommodations and exchanges among criminal justice actors. From this 
perspective, the criminal justice system is viewed as having a set of informal rules 
that are adopted in addition to the formal rules of criminal procedure. These 
informal accommodations and expectations arise from interactions between sets 
of actors who sometimes have competing, sometimes mutual, purposes. Informal 
organizational goals result and these may be inconsistent with the stated or ex­
pected organizational goals, although they need not be. Our task is to show how 
these informal accommodations shape the end product of criminal justice. It is the 
intention to learn (I) why the informal policies arise and (2) what consequences 
they have for processing criminal matters. 

With this intention in mind, a simple theoretical model is presented. In this 
model, the handling of criminal cases is viewed as a "capacity" problem in which 
the prosecutor, defense attorney, and judge use limited resources to dispose of a 
large volume of criminal cases. Plea bargaining and case dismissals are seen as 
primary (but not exclusive) methods by which work loads can be cleared with a 
minimum of strain on individuals and organizations concerned with the delivery 
of justice. 

Justice Lummus expressed one a!>pect of this model quite dramatically: 

If all of the defendants should combinc to refuse to plead guilty. and should dare to 
hold out, they could break down the administl1ltion of criminaUusticc in any state in 
the union. But they dare not hold out. for such as were tried and convictcd could 
hope for no leniency. The pro~ecutor is like a man armed with a rcvolver who is 
cornered by a mob. A concerted rush would overwhelm him, but each individual in 
the mob fears that he might be one of those shot during the rush. When defendants 
plead guilty they exp1ect more leniency than whcn convicted by a jury. and must 
receive it, OJ' there will be no pleas. The truth b. that a criminal court can operate 
only by inducing the great mass of actually guilty defendants to plead guilty. paying in 
leniency the price of t.he plea. 4 

From this view. resolllrce constraints crucially dictate the routine method of case 
disposition. 
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Justice Lummus's observations may be misleading in their exclusive preoccu­
pation with the prosecutor. In reality, all court participants are likely to be under 
pressure to relieve heavy work loads by reliance on the gUilty plea process. 
Moreover, excessive work loads alone do not necessarily lead to plea bargaining. 
Many scholars have pointed out that in the court setting, where adversaries con­
tinually interact, mutual interests are quickly recognized. These mutual interests 
foster cooperation and accommodations and frequently culminate in patterned 
settlements of routine criminal cases. As Blumberg put it in his seminal book on 
the sociology of criminal courts: 

... of more intimate concern to the prosecutor are pressures from those with whom 
he lives in virtual symbiotic professional relationship in order to maintain his own 
organizational equilibrium. Thus. although the prosecutor has many powers and pre­
rogatives. and possesses the initiative at virtually all times. he nevertheless depends 
upon the close, continuing help of the police, judges, lawyers. and other functionaries 
to attain his ends. And they in turn depend upon him for the identical objectives they 
desire, namely. as few trials as possible. 

Besides the time, energy. and resources that the court organization is reluctant to 
expend upon trials, as a bureaucracy it is loath to engage in activity whose predicta­
bility it is unable to control. ... Greater faith is placed upon symbiotic relationships 
and structural expectancies to m<!et the individual and group needs of the court 
participants. rather than a working through oflegal abstractions such as due process. 
The deviant or even maverick individual who predicates his official conduct solely on 
acceptable notions of the process. or normatively established routines. is quickly 
isolated, neutralized or re-socialized.:; 

There exists not only a legal setting but also an organizational milieu relevant to 
the processing of criminal matters. Thus, by limited resources, we do not just 
mean that criminal courts lack manpower and facilities relative to work loads. 
Beyond manpower and facility constraints, courtroom organizations have a lim­
ited capacity for contlict, and like all resources, stable work groups can tolerate 
only a limited amount of strain. Eisenstein and Jacob summarize this perspective 
well: 

Pervasive conflict is not only unpleasant; it also makes work more difficult. Cohesion 
produces a sense of belonging and identification that satisfies human needs. It is 
maintained in several ways. Courtroom workgroups shun outsiders because of their 
potential threat to group cohesion. The workgroup possesses a variety of adaptive 
techniques to minimize the effect of abrasive participants. For instance, the occa­
sional defense attorney who violates routine cooperative norms may be punished by 
having to wait until the end of the day to argue his motion; he may be given less time 
than he wishes for a lunch break in the middle of a trial; he may be kept beyond usual 
court hours for bench conferences. Likewise. unusually adversarial defense or pros­
ecuting attorneys are likely to smooth over their formal conflicts with informal 
cordiality. 

The instrumental expression of internal goals is reducing or controlling uncer­
tainty. The strong incentive to reduce uncertainly forces courtroom members to 
work together. despite their different orientations toward doing justice. 6 

Thus, resource limitations are social (and political) as well as economic. 
The functional systems model points to a general observation about court oper­

ations. Trials are disruptive and expensive, both in terms of required monetary 
resources and in terms of ongoing organizational interests. To reduce the volume 
of trials, thereby mitigating their perniciolls organizational consequences, it is 
necessary (a) to dispose of routine criminal matters by guilty pleas. (b) to reduce 
the amount of criminal matter settled in the courts, or both. The former results 
from agreements between prosecutors and defense attorneys, and sometimes, 
judges. The latter possibility is regulated by the number of arrests, the number of 
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individuals charged, and the number dismissed. With the exception of the number 
of arrests, the number of cases is largely controlled by the prosecutor. 

The implications of this model for case processing are diagramed in Figure 1. 
The figure illustrates a simplified flow of defendants through a hypothetical crimi­
nal court. Many potential defendants find that their cases are not charged (a 
process known as "no papering" in the court of interest here); a significant pro­
portion of cases that are charged are eventually nolled or dismissed by the prose­
cutor. Those cases that are adjudicated go to trial infrequently. 

Now consider Figure 2. In this second figure, the number of defendants going to 
trial increases relative to the number who enter gUilty pleas. If an increase in trials 
has the expected disruptive effect on the court operation, an adjustment could be 
made by decreasing the rate at which cases are prosecuted. This adjustment­
fewer cases filed and more nolles-is indicated in the diagram. 

These figures illustrate the criminal process as a hydraulic system. 7 Pressure at 
one point (e.g., more trials) causes a reaction at other points (e.g., fewer prosecu­
tions). Of significance here, this hydraulic effect results ill an inverse relationship 
between the number of trials and the number of convictiolls. Conviction by guilty 
plea is certain; conviction by trial is uncertain. For this reason alone, reliance on 
trials will reduce the number of convictions. 

Figur(! 1. 
The Flow of Defendants Through a Hypothetical Court 

Trials 

ARRESTS 

Not Charged Nolle Pros Gun ty PI eas 

Figure 2. 
Relationship Among Pleas, Trials, and Prosecutions 

Trials 

Not Charged Nolle Pros Guilty Pleas 

Note: Numbers appearing in these figures represent the percentage of defendants that follow each 
branch of the criminal justice network. These numbers are hypothetical and are used for illustration 
only. 

r.. 
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But beyond the vagaries of juries andjudges, trials may decrease convictions by 
reducing the number of suspected offenders who are prosecuted and, thereby, 
have a profound effect on the number of suspected offenders who face jeopardy. 
This possibility suggests an important research consideration. A study of guilty 
pleas mllst be condllcted ill conjlll1ctionll'ith {[n ((nalysis ()fcase dismissals. To the 
extent that the use of one method of case management is reduced, system de­
mands may require that the other be more heavily utilized. H Therefore, a compari­
son of guilty pleas and trials would be too narrow a focus for a study of plea 
bargaining. 

Although criminal justice researchers have actually adopted numerous different 
"organizational" models (Feeley's functional systems model is a generic 
paradigm rather than a specific, well-defined theory), there is considerable empir­
ical support for this general view of court dynamics described above. Qualitative 
research has been provided by Blumberg, Grosman, Miller, Newman, Cole, Skol­
nick, Rosett and Cressey, Carter, Neubauer, Eisenstein and Jacob, Levin. and 
other scholars.!} Quantitative support can be found in Landes, Posner, Rhodes, 
and Church. lo While all these studies elaborate on the causal link between re­
source constraints and case dispositions (alld some scholars even deny the exist­
ence of any Iinkage ll ), there appears to be little doubt that the constraints of law, 
available resources, and the social setting of criminal courts have an effect at least 
similar to that described in Figures 1 and 2. 

The relationship among resource constraints, organizational milieu, and prose­
cutions tells only part of the story, however. The number of trials is unlikely to be 
fixed. Instead, a trial is negotiable, and the probability of its occurrence may 
decrease with the sentence leniency offered in exchange for a guilty plea. Concen­
trating on the final "branch" in Figure 2, if the volume of trials is controlled by 
sentence concessions awarded to defendants pleading guilty, then there must be a 
relationship between the number of prosecutions and the sentences received in the 
criminal courts. Of importance here, there appears to be all inverse relationship 
between the /lumber of convictions lind the sel'erity of sentences receil'ed by 
indi~'idllals conl';cted of criminal of/el1ses. 12 This inverse relationship is dia­
gramed in Figure 3. The diagram illustrates that as sentence concessions ex­
changed for guilty pleas are reduced, defendants have a greater incentive to go to 
trial. If additional trials are disruptive of courtroom work groups, the additional 
trials may result in fewer prosecutions and, consequently, fewer convictions. 

Recognizing this inverse relationship suggests an important question investi­
gated in this study. By assumption, the threat of punishment and the actual impo­
sition of punishment serve the public interest by deterring criminal activity, 13 

incapacitating those criminals who are convicted and incarcerated, 14 and initiating 
the rehabilitation of those persons susceptible to treatment. 1G VIti mately, punish­
ing the guilty reduces future crime. 16 What, then, is the trade-off in terms of future 
crime between prosecutions (which lead to more convictions) and plea bargaining 
concessions (which reduce the severity of the criminal sanction)? A partial answer 
to this question will be offered in this study.17 

THEORETICAL MODELS OF THE CRIMINAL JUSTICE SYSTEM: 
A MICRO PERSPECTIVE 

Identification of the macro relationship among sentencing, guilty pleas, and 
prosecution says little about individual guilty plea negotiations. What factors de­
termine the ultimate settlement reached by the prosecutor and defendant? 
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Figure 3. 
Relationship Bp,tween the Number of Convictions and Sentence Severity 
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Neubauer put the matter well: 
The seriousness of the offense, the past record of the defendant, and the legal 
strength of the case then are primary factors shaping the plea-bargaining process. On 
the basis of these factors, the prosecutors decide which cases are worth fighting and 
which ones are not. Just as important is the fact that defense attorneys also accept 
these same factors. Lawyers negotiate on the basis of what they can reasonably 
expect to get, not on the basis of what they would like to see. Basically, they think it 
is reasonable that a person who has committed a more serious offense and/or has a 
prior history of this type of misconduct should have a higher penalty than other 
suspects. In short, the defense attorneys work on the basis of the same rank order­
ings as the prosecutors and, informally, would probably agree that these rank order­
ings are reasonable. 1M 

That is, among other factors taken into account, the prosecutor and defense 
counsel consider the probability of conviction at trial, the sentence the defendant 
would receive if convicted at trial (as reflected in the severity of his offense and his 
past record), and the prosecutor-defense counsel relationship. 

Neubauer's perspective is especially enlightening for its emphasis of the possi­
bility that in routine cases the prosecutor and the defense counsel are both likely 
to believe that the defendant is guilty and has a high probability of conviction if 
tried. From this perspective, it is a presumption of guilt that "drives" the system. 
The importance of the judicial process shifts from the question of guilt or in­
nocence to the question of what is an appropriate disposition given the defendant's 
background and the elements of his offense. Instead of protesting his client's 
innocence in the face of evidence to the contrary, the defense attorney searches 
for a settlement that seems correct given the circumstances of the case. 

A similar bargaining process has been mathematically modeled in the works of 
Landes, Noam, Lachman, Rhodes, Posner, Weimer, and Adelstein 19 and receives 
empirical support from the findings reported in these studies. Qualitative support 
for the basic tr'.odei is assessed in Herbert Miller, et al., Plea Bargaining in the 
United States, and is especially notable in the works of Newman, Neubauer, 
LaGoy, and Mather. 20 

These findings suggest an additional interesting question. It is evident that the 
sentence ([warded in exchange for a guilty plea is, in part, contingent Oil what 
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lVollld happen at trial. What, then, is the meaning of a "bargain"? Does the 
negotiated settlement simply discount the eventual punishment to reflect a proba­
bility of less than one that a defendant will be convicted at trial? Or does a 
"bargain" involve something more, or even something less, than this discount 
implies?21 

In respons':!, the research question was posed: "Who gains and who loses from 
plea bargaining?" The intention in answering this question is to determine what 
happens as a consequence of a guilty plea. The answer has particular importance 
when coupled with the observation that plea bargain concessions and convictions 
are directly related, because the "sweeter" the deal offered the defendant, the 
greater the loss in terms of deterrence, incapacitation, and rehabilitation. The 
answer is also important, it will be seen, because it allows us to address the issue 
of whether a plea bargain is likely to lead to conviction of the innocent. 

In summary of the theory underlying this analysis, an organizational view of the 
criminal justice system has been adopted. Most notable from this viewpoint is the 
assumption that no part of the judicial process can be examined in isolation; 
rather, a phenomenon such as plea bargaining must be examined in light of the 
effects that it has on the overall processing of criminal cases. Also notable is the 
theoretical perspective that plea bargaining cannot be understood from a simple 
examination of formal COUlt processes. Overall, the theory has caused us to pose 
two questions. First, who gains and who loses from the plea bargaining process? 
Second, why do plea bargains occur? Answers to these questions will have policy 
implications, but before these implications can be discussed, it is necessary to 
present a normative model of criminal justice, which is introduced in the next 
section of this chapter. 

NORMATIVE MODELS OF THE CRIMINAL JUSTICE PROCESS 

Limited space prevents a detailed discussion oflegal philosophy, 22 but if policy 
implications are to be drawn from findings presented here, it is necessary to 
sketch some prevailing norms of criminal procedure. The discussion begins with 
an interesting point raised by Lady Barbara Wootton, namely, that the adversary 
process may not be optimal at discovering "truth" with respect to guilt or inno­
cence. 2:1 The implication of Wootton's argument is that plea bargaining may lead 
to a more accurate determination of the crime committed, criminal culpability, 
and appropriate remedies. 

Next, the discussion turns to H. L. A. Hart's reaction to Wootton's (or more 
generally, the positivist's) position. 24 The force of Hart's argument is that a pre­
mium is not necessarily placed on accuracy in the judicial process, but rather, that 
the preservation of citizen rights is paramount. Closely following Hart's response 
to the positivists, Herbert Packer described two perspectives: the crime control 
model and the due process modelP These two paradigms are useful in examining 
policy implications of plea bargaining. 

The discussion ends with the perspective offered by the utilitarians, especially 
as that position is represented in the economics of law. 26 Examining this final 
position is appropriate because the "economic model" played a major role in the 
theoretical perspective offered above. 

First, we turn to Wootton's argument. In Crime and the Criminal Law, Wootton 
challenged the adequacy of the adversary process in reaching the truth concerning 
factual gUilt in legal questions. Her argument was that neither the prosecutor nor 
the defense is responsible for seeking the truth. Instead, responsibilities rest with 
showing either that the defendant is guilty beyond a reasonable doubt (the prose­
cutor) or that the weight of the evidence is insufficient to demonstrate his guilt (the 
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defense). Neither side is expected to report an "unbiased" account of the defend­
ant's alleged actions. 

Wootton contends that this adversary process could best be replaced by em­
ploying scientific investigators and trained persons (rather than a jury of peers) to 
determine guilt or innocence. This same group would be charged with sentencing, 
a responsibility they would satisfy according to the best scientific evidence avail­
able pertaining to the defendant's potential rehabilitation. Wootton saw such a 
regime as (a) increasing the accuracy of the determination of guilt and (b) impart­
ing more rationality into the process of sentencing.27 

While Wootton did not explicitly consider the guilty plea process, the implica­
tions of her position are readily apparent. In a courtroom setting, the incentive for 
both the state and the defense is to present a one-sided picture of the crime 
committed and the likelihood that the defendant committed that offense. In a plea 
negotiation, in contrast, there is the opportunity for both sides to present their 
cases candidly. While bluffing may occur during these negotiations, the available 
evidence at least is weighed by t.wo trained and experienced professionals. It is 
reasonable to believe that they would, over time, become adept at determining the 
appropriate disposition in individual cases. In fact, Miller, et al., present evidence 
that many prosecutors and defense counsel believe that plea negotiations are more 
likely than trials to result in an accurate determination of guilt. 28 

As noted, Wootton's position has not gone unchallenged. H. L. A. Hart has 
argued that the positivist's position ignores the variety of values that are pre­
served in the criminal justice process. Hart's position has, perhaps, been best 
articulated by Herbert Packer in Limits of the Criminal Sanction. In this book, 
Packer offered his two models of the criminal process: the crime control model 
and the due process model. According to Packer, neither model exists in the 
extreme, but ultimately the criminal justice system finds itself leaning toward one 
or the other. 

The primary value underlying the crime control model is that crime, if uncon­
trolled, will impose unbearable costs on members of society. Therefore, this per­
spective supports an efficient criminal justice system. A premium is placed on 
apprehension and conviction, which must be accomplished quickly and inexpen­
sively, and which require that the adversary nature of the criminal process be 
minimized. Efficiency is accomplished by effective and early screening of the 
innocent from the guilty, and this screening responsibility is left largely to experts, 
especially, the police and the prosecutor. The model relies on a presumption of 
guilt. That is, the screening is assumed to be effective, so the further the defendant 
penetrates into the criminal justice process, the more likely he is to be factually 
guilty, and consequently, the more appropriate a severe sanction. Clearly, this 
perspective is supportive of the plea bargaining process. 

As Packer puts it, if the crime control model describes an assembly line, then 
the due process model describes an obstacle course. In the due process model, 
there is no claim that crime control is unimportant, but there is considerable 
cOlll.:ern with the way that social control is conducted. Efficiency is replaced by 
barriers intended to control the regularity and fairness of the process. 

The due process model questions the ability of administrative fact finding to 
arrive at the truth. Instead, it substitutes an impartial judge or jury to determine, in 
an adversary setting, guilt or innocence. This is not an assessment that the adver­
sary setting is likely to be more accurate. Rather, Packer's argument is that the 
adversary setting preserves the primacy of the individual and protects the concept 
of limitation on official power. It assures procedural regularity and promotes a 
sense of fairness. It is evident that plea bargaining is not as consistent with this 
normative perspective. 
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Packer writes: 

What assumptions do we make about the sources of authority to shape the real-world 
operations of the criminal process? Recognizing that our models are only models, 
what agencies of government have the power to pick and choose between their 
competing demands? Once again. the limiting features of the American context come 
into play. Ours is not a system of legislative supremacy. The distinctively American 
institution of judicial review exercises a limiting and ultimately a shaping influence on 
the criminal process. Because the Crime Control Model is basically an affirmative 
model. emphasizing at every turn the existence and exercise of official power. its 
validating authority is ultimately legislative (although proximately administrative). 
Because the Due Process Model is basically a negative model, asserting limits on the 
nature .of official power and on the modes of its exercise, its validating authority is 
judicial and requires an appeal to supra-legislative law. to the law of the Constitution. 
To the extent that tensions between the two models are resolved by deference to the 
Due Process Model. the authoritative force at work is the judicial power. working in 
the distinctively judicial mode of invoking the sanction of nullity. That is at once the 
strength and the weakness of the Due Process Model: its strength because in our 
system the appeal to the Constitution provides the last and the overriding word; its 
weakness because saying no in specific cases is an exercise in futility unless there is a 
general willingness on the part of the officials who operate the process to apply 
negative prescriptions across the board. 2 !1 

Thus, tensions exist between the crime control and due process concerns. These 
tensions are not necessarily predicated on "facts" but correspond to value prefer­
ences concerning the appropriate role and limits of state power. As such, the 
differences are not likely to be resolved by empirical investigations. As Packer 
indicates, the values underlying the criminal justice process are more likely to lie 
in some uneasy balance, not to be resolved by objective reflection. 

It is likely to be this way with plea bargaining, and the guilty plea process in 
general. Facts about the process are unlikely to be definitive in recommending 
elimination or retention of plea bargaining. Due process and crime control posi­
tions rest at a balance, however. It is not unreasonable to believe that a demon­
stration of what plea bargaining accomplishes, and why it occurs, will have some 
role in determining the weights to be given due process and crime control con­
cerns. 

Recent work in the economics of law has argued that the optimal balance 
mentioned above can be identified by maximizing the difference between the 
aggregate costs and benefits of different rules of judicial procedure. This "utilita­
rian" perspective reduces the problem of justice to that of measurement; rules are 
chosen that maximize, in the aggregate, the public good. Thus if plea bargaining 
can be shown to reduce the total cost of crime, but infrequently lead to the 
conviction and punishment of the innocent, then plea bargaining is consistent with 
optimal public policy, provided the returns from the reduced cost of crime exceed 
the costs of occasionally convicting the innocent. 

This utilitarian perspective is alluring and, indeed, has dominated the econom­
ics of law and law enforcement. But is it convincirlg? The neoutilitarians-Hart 
and Packer-have recently been joined by the influential philosopher John 
Rawls30 to argue that no, the utilitarian perspective fails as a normative prescrip­
tion because it ignores the primacy of the individual in the calculations. It allows 
individuals to incur excessive costs (e.g., the innocent who are convicted and 
punished) for the benefit of the general pUblic. In the end, these legal philosophers 
assert, the utilitarian logic of maximizing aggregate benefits minus costs is insuffi­
cient as a normative criterion. 

Where do these arguments lead? Unfortunately, they lead to an unresolved 
dilemma. There is no agreed normative model to judge the plea bargaining proc-
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ess. It will be possible to present quantitative measures of some of the ingredients 
that would enter into public policy deliberations. But final policy prescriptions will 
ultimately depend on the normative perspectives taken. When policy suggestions 
are offered in Chapter 6, they will be offered contingent on the viewpoints ex­
pressed here. 

OVERVIEW OF THE STUDY 

In this introductory chapter, theoretical models, empirical findings by other 
researchers, and ethical concerns with the guilty plea process have been sum­
marized. Theoretical models were examined to derive expectations of what the 
plea bargaining process accomplishes. Empirical findings from other studies 
were mentioned when they lent themselves to the issues examined in this report. 
A discussion of ethical issues was necessary because the report will eventually 
make policy recommendations. While positions need not be taken on ethical mat­
ters, findings should be examined with "due process," "crime control," and 
other criminal justice concerns in mind. 

In the next chapter, we preview issues to be examined, indicate why this set of 
issues was selected, and explain how we will go about the analysis. Chapter 2 is 
the research design for this study. 

Chapter 3 is a descriptive chapter. First, it briefly discusses the processing of 
criminal cases in the District of Columbia Superior Court. This discussion is 
accompanied by a flow diagram detailing the aggregate number of cases prose­
cuted, nolled, and so on. Second, in addition to this aggregate flow, we present 
comparable flows, augmented to include recidivism, for the following individual 
offenses: assault, robbery, larceny, and burglary. Much of this report concen­
trates on these four offenses. Third, the plea bargaining process in the District of 
Columbia is examined. This examination includes a discussion of formal and 
informal policies followed in the U.S. Attorney's Office. 

In the fourth chapter, trial is considered as an alternative to a guilty plea or 
dismissal. The question is asked: What happens to a case if it goes to trial? The 
specific concerns are with predicting (a) the probability of conviction, (b) the 
likelihood of receiving a given type of sentence, and (c) the consequences (in 
terms of recidivism) of sentences received following trial. By using multivariate 
analysis and descriptive tables, it is shown that trial outcomes and future criminal 
behavior depend on measurable attributes of a defendant and his case. Second, 
findings are used to predict the probability of conviction, the likelihood of a given 
sentence, and the future recidivism for any defendant, irrespective of his actual 
disposition, if he were to go to trial. Third, with this benchmark in mind, the 
treatment actually received by a defendant is compared with what he would have 
received had he gone to trial. Thus, this analysis puts us in the position of being 
able to contrast trial outcomes with guilty pleas, thereby providing a measure of 
the gains and losses from plea bargaining. Gains and losses are measured for the 
prosecutor, the defendant, and the general pUblic. 

Relevant aspects of the theoretical models summarized in the first chapter will 
be recalled in Chapter 5 in order to explain the guilty plea process. The following 
variables, or sets of variables, are often advanced a~ explanations of plea bargain­
ing: 

• The probability of conviction at trial. 
• The sentence that would be received at trial relative to the sentence that 

would be received in exchange for a guilty plea. 
• Whether the guilty plea was a result of an explicit bargain or whether the 
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guilty plea was entered with an implicit expectation that a sentence reduction 
would follow . 

.., Work loads. 
• Predilections and idiosyncrasies of individual prosecutors, judges, and de­

fense counsel. 
• Mitigating circumstances of individual cases . 
• The defendant's pretrial status, especially whether he was detained in jail 

pending trial. 
Building on the work of Chapter 4, testable hypotheses with respect to these 
explanations are presented. For example, we test whether, and to what extent, the 
prosecutor increases plea bargaining concessions as his work load increases. And 
we test whether the prosecutor is more lenient with defendants who have a lower 
probability of conviction at trial. 

The plea bargaining process has important implications for the control of crime 
and for the quality of justice. In the final chapter, we summarize policy recom­
mendations that follow from the research findings. We also indicate how these 
findings and recommendations are consistent with different notions of "justice." 
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Research Design 

Research and evaluation of the criminal justice system reveal that dismissals 
and guilty pleas are the dominant forms of case disposition in criminal courts. This 
dominance persists despite the theoretical importance in Anglo-American juris­
prudence of an open, adversary proceeding in criminal cases, and in spite of 
criticism that the quality of justice suffers from the predominance of "out-of-court 
settlements. " 

Critics of out-of-court settll~ments frequently identify plea bargaining as a cause 
of this defect. They a.rgue that the substitution of bureaucratic determination of 
guilt or innocence for a contested trial impedes justice by increasing the chances 
of erroneous convictions. Th~!y also claim that sentencing concessions awarded in 
exchange for negotiated settlements ultimately erode the deterrent, incapacita­
tive, and retributive effectiveness of law. The public suffers from a less equitable, 
and less effective, criminal process; consequently, critics propose reforms of plea 
bargaining. 

In spite of this criticism, plea bargaining has its advocates. Their strongest 
argument is that routil1e cases must be handled expeditiously. Trials are expensive 
and disruptive. If more cases were to go to trial, additional dismissals might be 
required, court delay could build and, ultimately, the criminaljustice system could 
collapse under the strain. In addition (advocates argue), it is unlikely that the 
innocent are convicted, sincl~ contested cases can still go to trial, and sentence 
concessions, where they exist, are preferable to total failure to convict and punish 
the guilty. 

Critics rest their arguments largely on due process considerations. Advocates 
frequently take a position closer to what Pack~r called the crime control perspec­
tive. Perhaps these respective positions are so firmly entrenched, and so contin­
gent on divergent values, that they cannot be reconciled. But curiously, neither 
critics nor advocates cite convincing empirical support for their recommendations 
when value judgments do not solely determine their positio.ns. Few studies have 
attempted to determine and measure the causes and consequences of plea bargain-
ing. . 

To help remedy this deficil~ncy, this study examines the gUilty plea process in 
the District of Columbia criminal court. Of special interest, as noted earlier, are 
the questions: Who gains and who loses from plea bargaining? Why do plea 
bargains occur? To answer these two general questions. the analysis proceeds in 
several steps. These steps, a substantive outline of the study. and a discussion of 
the data appear in this chapter. 

17 
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RESEARCH QUESTIONS; RESEARCH DESIGN 

To answer the general questions posed above, it was necessary first to deter­
mine what aspects of the guilty plea process were to be examined, and second, 
how the examination should be conducted. Data came from 1974 arrests processed 
in Superior Court (Washington, D.C.). To ensure a sufficient number of cases to 
make statistical analysis meaningful, our examination includes four high-volume 
charges: assault, burglary, larceny, and robbery. Charge was based on the most 
serious accusation brought by the arresting officer. even though the defendant 
may have been prosecuted for a different offense. The charge brought by the 
police officer is the best available proxy for the offense that the accused is said to 
have committed, and its use allows a comparison between cases actually prose­
cuted and cases declined, controlling for offense. However, we are aware that the 
police may have an incentive to overcharge at this stage, and most of the analysis 
elaborates on the charge description by controlling for the amount of harm to 
victims, the property loss, and so on. Other proxies were problematic. According 
to experienced prosecutors, a less serious felony charge is frequently filed by the 
screening prosecutor with the expectation that the grand jury will include more 
serious charges in the indictment, and the final conviction may reflect charge 
reduction following plea bargaining. Therefore. we concluded that neither the 
charge initially filed nor the conviction charge was appropriate for this study. 

The offense categories chosen include the following narrower offenses: assault 
(armed assault, simple assault, assault on a police officer) and robbery (armed, 
other). With respect to each charge classification, the following aspects of plea 
bargaining are examined. 

(1) It was argued in Chapter 1 that plea bargaining cannot be studied in isolation 
from other court processes. The amount of plea bargaining is likely to influence, 
and in turn be influenced by, the volume of cases filed with the court, the number 
of cases dismissed by the prosecutor, the willingness of defendants to go to trial, 
the severity of sentencing, and the amount of recidivism. The initial step in the 
analysis, then, was to describe the overall "flows" of cases through the court 
process. These flows are discussed in the next chapter. 

(2) Plea bargaining opponents claim that sentencing concessions undermine the 
deterrent, incapacitative, and retributive objectives of the criminal sanction. De­
fenders of the practice indicate that concessions are necessary to assure the effi­
cient processing of cases and to secure convictions. Both arguments suggest a 
question: What sentencing concessions are awarded to defendants who enter 
gUilty pleas in the Superior Court of the District of Columbia? 

It is an easy matter to compare sentences awarded to defendants entering guilty 
pleas with sentences received by defendants convicted at trial. However, infer­
ences drawn from this simple comparison may be misleadj~lb if persons who enter 
guilty pleas differ substantially from defendants convicted elt trial. 1 Therefore, in 
addition to comparing sentences in a straightforward fashion, a more refined 
analysis was conducted. 

The characteristics of a defendant and his case were examined for defendants 
going to trial, entering a guilty plea, and having their cases nol prossed following 
filing. This examination did not reveal gross differences between individual cases 
terminated by trial and those terminated by plea but, to be more certain, a regres­
sion equation was used to estimate the effect that criminal record, crime charac­
teristics, and personal characteristics had on the severity of the sentence received 
by defendants convicted at trial. These equations were estimated for defendants 
accused by the police of assault, burglary, larceny, or robbery. (Specification of 
all the regression equations referred to in this chapter can be found in the technical 
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appendix, which also contains statistical results. Findings are briefly summarized, 
where relevant, in the text.) 

Then, using the regression equations estimated in the previous step, it was 
possible to predict the sentence that a defendant who entered a guilty plea proba­
bly would have received if he had been convicted at trial. The regression equa­
tions also made it possible to predict the sentence that a defendant whose case was 
nol prossed would have received if he had been convicted at trial. 

With the availability of these predictions, it was possible to compare the sen­
tences received following a guilty plea with the sentences that would have been 
received if convicted at trial. Since these "predicted" sentences control for re­
ported characteristics of the defendant and his case, the resulting comparisons are 
sharper reflections of bargaining concessions than could be gained by comparing 
sentences following a guilty plea with sentences received following conviction at 
trial. In addition, the predictions afford insight into what the public loses wilen 
case pressures force suspects to be released without processing. This indication is 
important to an examination of plea bargaining, since a reduction in pleas would 
likely increase dismissals. Thus, these predictions indicate (a) what is lost by 
granting sentence concessions in exchange for guilty pleas and (b) what is gained 
by substituting inexpensive pleas for expensive trials. These comparisons can be 
found in Chapter 4. 

(3) Defenders of the guilty plea process claim that plea bargaining is necessary 
to secure convictions. This assertion has two aspects. First, prosecutors, judges, 
and defense counsel all have limited resources, and courtroom work groups have a 
limited .capacity to handle frictions resulting from trials. Thus, if the volume of 
trials greatly increased, out of necessity plOsecutors would likely be forced to 
decrease the number of cases filed and increase the number nolled. Ultimately as 
trial volume increased, the conviction rate would fall. A second aspect of the 
assertion is that conviction following a guilty plea is certain, while a trial may lead 
to acquittal. Therefore, guilty pleas increase convictions both by "stretching" 
prosecutors' resources and by eliminating the uncertainty of trial. 

The empirical validity of the resources argument is deferred to Chapter 5. In 
Chapter 4, attention focuses on the claim that a guilty plea increases the probabil­
ity of conviction because trial outcomes are uncertain. Again, the analysis could 
proceed by comparing the proportion of trials leading to conviction with the 
proportion of guilty pleas leading to conviction (equal to one). This simple com­
parison, however, begs the question of what would happen to defendants entering 
guilty pleas if they were to go to triai. A related question of interest is whether 
defendants whose cases were dismissed would have had the same conviction 
probability at trial as those defendants who actually did go to trial. 

Since the probability of conviction at trial cannot be directly observed for cases 
dismissed or pled out of the system, one must choose an alternative path to 
analyze these questions. One such path is to use as an indication of the probability 
of conviction the screening prosecutor's intuitive response to the question: What 
is the probability of winning this case? Answers to this question were previously 
collected as part of PROM IS , but unfortunately, this direct approach is problemat­
ic. Empirical analysis showed that the prosecutor's estimate is 110t highly corre­
lated with the observed probability of conviction for criminal cases going to trial. 
Moreover, the wording of this question (which lacks specificity with respect to 
which probability is intended-conviction by plea or by trial) was not directly 
suitable for present needs, which made use of the answer suspect. 

A second path was chosen: use of a regression equation to estimate the proba­
bility of conviction for defendants going to trial. Explanatory variables include the 
availability of physical evidence, the availability of lay witnesses, the number of 



20 Plea Bargaining 

charges, whether the defendant Wr~,S arrested at the crime scene, whether the 
defendant was arrested the same day the offense was committed, the defendant's 
pretrial release status, and whether there was corroborating or exculpatory evi­
dence. The equations were estimated using data on defendants who did go to trial. 
The dependent variable was conviction, although conviction may not have been 
for the charge brought by the police. 

The results of the regression analysis were then used to "predict" the probabil­
ity of conviction at a hypothetical trial for defendants who in fact entered guilty 
pleas, and for defendants whose cases were in reality dismissed. Altogether, then, 
in Chapter 4, findings are presented that compare the actual probability of convic·· 
tion (for defendants going to trial) with the predicted probabilities of conviction 
(separately for defendants who entered a gUilty plea or who were dismissed), as 
well as with the prosecutor's estimate of the probability of conviction (for the 
same set of cases). These comparisons allow an objective assessment of the sec­
ond aspect of the claim that the guilty plea process enhances the conviction rate. 

(4) Anticipating results from the analysis of the probability of conviction at trial 
and the sentence received if convicted at trial, it appears that defendants who 
enter guilty pleas (a) frequently forego a reasonably good chance uf acquittal at 
trial but (b) do not always receive demonstrable sentence concessions from the 
prosecutor or the judge in return. Also, defendants who are dismis!;ed (a) fre­
quently appear to be factually guilty and (b) had they been convicted, appear 
likely to have received a sentenr.e comparable to defendants convicted at trial. 
These findings are surprising-they demonstrate that plea bargaining does not 
necessarily lead to a sentence concession, and that cases dismissed would not 
always be poor cases to prosecute. In Chapter 4, the prosecutors' explanations of 
why the observed disposition occurred are examined. Their explanations suggest 
reasons for what is observed in the next step of the analysis. 

(5) To this point, the analysis has examined the probability of conviction and 
the sentence received if convicted, both at trial and by guilty plea. These are 
important considerations, since a primary purpose of this study is to determine 
what is "gained" and "lost" by reliance on guilty pleas to dispose of the majority 
of criminal cases. But these concerns do not directly indicate how present case 
disposition affects future criminal behavior. Chapter 4 concludes with an attempt 
to answer this question. 

The approach is first to consider whether future criminal behavior differs ac­
cording to the method of case disposition: conviction by guilty plea, conviction by 
trial, acquittal by trial, nolle (dismissa\), and declination at screening. Future 
criminal behavior is defined as whether the defendant was arrested for a felony or 
misdemeanor within a period two years subsequent to the disposition of his initial 
case. New felony arrests are differentiated from new misdemeanor arrests, and 
the analysis controls for the charge involved in the original arrest. 

Future crime represents a cost to the community. Future judicial processing 
represents a cost to the judicial system. To estimate the!mure judicial cost of the 
present case disposition, the type of disposition following rearrest was examined. 
That is, if a defendant in the 1974 data base was rearrested on a new offense 
following disposition of his '74 case, then we recorded whether the new arrest 
resulted in a trial, a guilty plea, a nolle (dismissal), or a decision to decline prose­
cution. Using the information about rearrest and future processing or dismissal, 
rates of future crime and future judicial disposi tions were tabulated for each type 
of present disposition, controlling for present offense. 

(6) Having examined recidivism and the future prosecution of individuals who 
appeared earlier in Superior COUlt, a major question originally posed in this study 
has been addressed, namely: Who gains and who loses from plea bargaining? 
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Next, attention centers on the second major question posed in the introduction: 
Why do plea bargains occur? This is a complex question. Many factors theoreti­
cally important to the guilty plea decision cannot be investigated within the con­
fines of the available data. Nevertheless, three major considerations are 
examined. 

First, it has been argued that resource constraints and the need to stabilize 
courtroom work groups influence the rate at which criminal cases are filed and, 
also, the extent to which plea bargaining is required to clear court dockets. The 
resource argument is not directly testable in this study because resource con­
straints have long-run effects that are not observable in the present data base. 2 

While it has been demonstrated elsewhere that a prosecutor's willingness to file 
criminal cases increases with the size of his staff, and that heavy case loads must 
be cleared by offering plea bargaining concessions, these findings follow from 
cross-site comparisons and interrupted time series analysis. 3 Thus, the findings 
pertain to courts that have adjusted to long-run differences in work loads. A vail­
able evidence does not demonstrate that patterns of handling criminal matters 
vary over the short run, i.e., that there will be more plea bargaining or a higher 
rate of dismissal as work loads within a specific jurisdiction temporarily expand. 

Although present data limit the examination to short-run effects, it is possible to 
use regression techniques to examine whether two factors varied with work loads 
between January 1974 and December 1975: (a) the rate at which the U.S. Attor­
ney's Office in the District of Columbia nolled criminal cases and (b) the ratio of 
guilty pleas to trials. Work loads were alternatively measured by (a) the number of 
felony and misdemeanor trials completed during a specified time period, (b) the 
number of felony and misdemeanor cases filed during that period, and (c) the 
number of felony and misdemeanor arrests during that period. Because the Office 
of the U.S. Attorney is divided into felony and misdemeanor sections, separate 
analyses were pelformed for each branch. Findings are discussed in Chapter 5. 

Again anticipating future results, short-run changes in work loads appeared not 
to influence the processing of criminal cases over the time period examined. 
Therefore, consideration of this factor was eliminated from the remainder of the 
analysis. 

(7) Next, we sought to discover the conditions under which a gUilty plea was 
likely to have occurred. As a first step, it was necessary to examine whether the 
probability of a charge reduction (reputed to be the major form of plea bargaining 
in the D.C. courts) varied with the probability of conviction at trial, the severity of 
the sentence that would be received following conviction at trial, mitigating fac­
tors peculiar to each case, and the defendant's pretrial release status. In a second 
step, the severity of the sentence received following a guilty plea was examined to 
determine whether it reflected (a) the probability of conviction at trial, (b) the 
sentence that would be received if convicted at trial, and (c) the charge reduction 
negotiated with the prosecutor. Then in a final step, all trials and guilty pleas were 
examined to ascertain whether the likely outcome of a trial influences the decision 
to enter a guilty plea. Findings are reported in Chapter 5. 

Findings indicate that the likelihood of a reduced charge and the likelihood of a 
sentence concession were strongly influenced by the sentence that would be re­
ceived if convicted at trial, and also by the probability of conviction at trial. 
However, the model was a poor predictor of which defendants went to trial. That 
is, to this point in the analysis, we were able to explain much of the dynamics of 
plea bargaining and sentencing following a guilty plea, but the analysis was unable 
to explain which defendants went to trial. 

(8) A final step was conducted. Plea bargaining may be explainable by the 
idiosyncracies of individual prosecutors, defense counsel, and judges. To test this 
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hypothesis, the rates of participation in guilty pleas for different prosecutors, 
judges, and defense counsel were examined. Rankings that remained constant 
across the four crime categories examined--assault, robbery, larceny, and 
burglary-were taken as evidence that individual preferences were important in 
determining the extent of plea bargaining in the District of Columbia criminal 
courts. 

In summary, the research design addressed the two questions: 
• Who gains and who loses from plea bargaining? 
• Why do plea bargains occur? 

With respect to the first question, it was necessary to estimate what would have 
happened to an individual if his case had gone to trial rather than being terminated 
with a guilty plea or dismissal. This required an examination of the probability of 
conviction at trial and the severity of the sentence received by those who were 
convicted. Then, the impact that present disposition had on future criminal behav­
ior and future judicial processing was examined. With respect to the second ques­
tion, an attempt was made to determine the factors resulting in reduction of charge 
prior to a guilty plea, the sentence received following a guilty plea, and why 
defendants exercise their prerogative to go to trial. We concluded with an exami­
nation of the rates at which individual prosecutors, defense attorneys, and judges 
settle cases by pleas. 

DRAWING INFERENCES FROM QUANTITATIVE DATA 

We said in Chapter 1 that the analysis is essentially empirical and that the 
attempt to quantify observations and support conclusions statistically comple­
ments the mainstream of existing research on plea bargaining, which is more 
qualitative. This statement is not intended to imply that quantitative research is 
superior to qualitative research. Nor does quantitative analysis necessarily allow 
the researcher to infuse his findings with objectivity. On the contrary, conclusions 
drawn from the statistics reported here are premised on two assumptions, and the 
conclusions hold largely to the degree that the assumptions are valid. First, we 
assume that by examining the cases of defendants who went to trial we can draw 
inferences about hypothetical trials for defendants who actually entered guilty 
pleas and for defendants who actually had their cases dismissed. Second, we 
assume that operational definitions of the theoretical concp 

--., "factual guilt" and 
"legal guilt" can be identified. The extent to which these _ )sumptions hold can 
only be assessed subjectively, and thus, our findings themselves remain subjec­
tive. Since both assumptions are so crucial to the analysis, it is appropriate to 
close this chapter with a discussion of the reasons for their adoption. 

Drawing Inferences About Hypothetical Trials 

In order to understand and explain human behavior, social scientists use models 
of the general form: A is affected by B, C, and D. For example, A might be the 
incidence of criminal behavior in a city, while B is the probability that offenders 
are convicted, C is the severity of the punishment administered to convicted 
offenders, and D is a measure of the city's socioeconomic environment. The 
model says that the amount of criminal behavior (A) decreases with the probabil­
ity of being caught (B) given the punishment for conviction (C) and the cultural 
setting (D). Statistical analysis is frequently used to confirm theoretical models, 
such as this illustrative deterrence model, and to quantify the effect that B has on 
A, holding C and D constant. 

When buttressed by good theory, statistical analysis can be a powerful tool. Not 
only does it provide insight into the dynamics of individual and group behavior 
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given existing settings (Le., given existing levels of B, C, and D), it also provides 
insight into what would happen if the current setting changed. In the abstract, 
statistical analysis provides insight into how A would change as B increases, 
holding C and D constant. More concretely, statistical analysis allows researchers 
to predict next year's gross national product, the incidence of murder if the death 
penalty is expanded over a wider range of circumstances, and the enrollment of 
white students at private schools as integration proceeds, just to mention a few 
examples. In these examples, statistical analysis is used to predict what would 
likely happen under a hypothetical set of circumstances even though those cir­
cumstances, and their consequences, could not be observed directly. As such, 
predictive statistics provide one important basis for policy recommendation. 

In this study of plea bargaining, statistical analysis is used to predict what would 
happen to defendants had they gone to trial even though, in reality, their cases 
terminated with either a guilty plea or dismissal. The necessity of drawing this 
inference is obvious: the paramount concern of this study is to investigate what 
would happen if trials were used more frequently than at present to dispose of 
criminal cases. 

Just as we can never be perfectlY certain of next year's gross national product, 
or the deterrent effect of the death penalty, or the private school enrollment 
following a given integration strategy, for individual criminal cases we can never 
really know what would have happened if a trial had occurred instead of a guilty 
plea or dismissal. It is only possible to draw inferences from observing the out­
comes of similar cases that actually were tried. The accuracy of these predictions 
depends both on our understanding of the trial process and on our ability to 
measure those variables considered relevant to determining case outcomes. 

Can we accurately determine whether a defendant who actually entered a gUilty 
plea would have been convicted at trial? Can we determine precisely the sentence 
that a defendant would have received if he had been convicted at trial rather than 
actually being dismissed? Obviously, the answer to both questions is no. The 
criminal justice process does not operate with this certainty, and it would be 
nonsense to assert that statistical analysis can discover a regularity that does not 
in reality exist. 

Instead, it is necessary to be content with probability statements of the type: if X 
is a case that closely resembles a typical case of type Y, and if it has been shown 
empirically that cases of type Y lead to conviction two out of three times when 
they go to trial, then the probability of conviction at trial for case X is assumed to 
equal about .66. 

Previous research on the PROMIS data confirms that too many factors are 
involved to determine precisely, for individual cases, whether a conviction will 
result if the case goes to trial, and what the sentence will be if the trial leads to 
conviction. Fortunately, our interest does not center on predicting the outcomes 
of individual cases. Rather, our concern is with determining the proportion of 
convictions in a large group of cases of type X. Provided the estimated probability 
of conviction for individual cases is accurate, and assuming that there are many 
cases of type X, the proportion of convictions to be expected out of the set should 
not be misleading. 4 In the following analysis, the comparisons drawn between 
guilty pleas and trials are made for groups of defendants. Thus, the reasonableness 
of these comparisons does not rely strictly on the accuracy of predictions for 
individual cases, so long as it is possible to obtain an accurate estimate of the 
probability of conviction for a representative X. 

The problem remains that X and Y must be alike for the above comparison to be 
meaningful. As an illustration, suppose that defendants of type X have extensive 
criminal records, while defendants of type Y had no previous contact with the 
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police. In such a perverse case, the comparison between X and Y would be of little 
use because the probability of conviction for Y might be a biased estimate of the 
probability of conviction for X. 

This problem can be correc,ted statistically provided the relevant factors that 
cause X and Y to differ are identified and measured. Recognizing this necessity, 
the analysis was designed to control for aspects of the defendant's case that 
seemed to influence trial outcomes. Have all important aspects of a defendant and 
his case been identified and measured? Undoubtedly they have not, but an at­
tempt was made to identify any factors that would systematically differ among 
defendants going to trial, entering a plea of guilty, and having their cases dis­
missed. 

It is, however, impossible to prove that guilty plea defendants do not differ in 
some significant and unexplained way from persons going to trial. This problem is 
not unique to this study; all reasearch is subject to the criticism that some impor­
tant factors were not considered in the analysis, with the consequence that spuri­
ous inferences have been drawn from the discovered correlations. As social scien­
tists, belief in our findings rests in having no theoretical reason to believe that 
factors so important as to alter our basic conclusions have been omitted from the 
analysis. 

There remains an additional important caveat with respect to drawing infer­
ences from quantitative data. The statistical analysis used does a good job of 
describing the disposition of routine criminal cases. The technique does not 
necessarily describe the processing of exceptional cases. 

If most defendants receive no sentence concessions following a guilty plea, but 
an exceptional and perhaps highly publicized case results in a marked sentence 
reduction, then the inference drawn from the statistical analysis will be that "de­
fendants do not receive sentence concessions in exchange for guilty pleas." While 
this statement is accurate in generalizing the routine outcome afplea bargaining, it 
may be that the exceptional cases are-by virtue of being exceptional-of great 
interest. Our analysis fails to capture the significance of such rare events. 

Similarly, if a few individual defense attorneys are notorious at avoiding trials, 
while most attorneys go to trial at about the same rate, the statistical analysis will 
fail to reveal a pattern. If some judges are excessively lenient in awarding plea 
bargain concessions, but other judges differ little in the sentence awarded, the 
analysis will not reveal a disparity among judges. 

However, if the analysis suffers from the disadvantages of not being able to 
capture rare events, it has a contrasting advantage that conclusions about plea 
bargaining are not shaded by infrequent but highly visible exceptions to the 
routine processing of criminal cases. It is this routine that is the real concern of 
this study; this emphasis may explain why the findings reported here differ from 
those drawn by other researchers using more qualitative techniques. 

Operationalism of Legal and Factual Guilt 

In Chapter 1, we summarized the due process model and the crime control 
model, as these two perspectives on criminal justice were developed by Herbert 
Packer. These two perspectives are frequently juxtaposed in evaluations of plea 
bargaining. On the one hand, plea bargaining is criticized as being detrimental to 
due process safeguards; on the other, it is applauded as streamlining justice, 
thereby facilitating crime control. 

The due process and crime control models incorporate two theoretical con­
cepts: factual guilt and legal guilt. From the crime control perspective, conviction 
of the factually guilty should be maximized. From the due process perspective, 
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identification of, and freedom for, the legally innocent is a primary goaL To 
demonstrate how these two different emphases color an evaluation of plea bar­
gaining, and to measure the extent to which the two emphases conflict in the 
criminal justice process, operational definitions of these two theoretical concepts 
are necessary. 

This is a difficult task; neither the real world counterpart of factual guilt, nor the 
real world counterpart of legal guilt is observable, at least within the confines of 
the present data base. Factual guilt is a state offact; either the defendant commit­
ted the crime with which he is charged or he did not. Since his behavior is not 
directly observable by the researcher, factual guilt cannot be known. Legal guilt is 
a question of law; either the evidence is sufficient to convince ajudge or jury that 
the defendant committed the crime with which he is charged and that he is crimi­
nally CUlpable, or the evidence is insufficient to establish this "beyond a reason­
able doubt." Beyond observing the actual decisions of juries, legal guilt is also 
unobservable, first because there is no objective quantum of evidence recognized 
as definitively establishing legal guilt, and second, because juries are fickle­
evidence judged sufficient to establish "guilt beyond a reasonable doubt" for one 
jury may not suffice for a second. 

Thus, searching for an objective proxy for factual guilt and legal innocence, like 
the search for a universal solvent, would be quixotic and is not attempted in this 
study. But it is not necessary to abandon the search for a subjective proxy to 
represent factual and legal guilt. Operational definitions are adopted here that are 
consistent with the concerns expressed in the crime control and the due process 
models. While neither definition represents legal or factual guilt unambiguously, 
both represent the real world counterparts of these theoretical constructs in a 
manner that illuminates the conflict between the due process and crime control 
concerns. 

Turning to factual guilt first, an assumption is made in the crime control model 
that the presumption of factual guilt is increasingly valid as the defendant pene­
trates deeper and deeper into the criminal justice system. If the arresting officer 
decides to arrest, if a decision is made to ask the screening prosecutor to screen 
the arrest report, and if the screening prosecutor judges that the evidence is 
sufficient to file a criminal case, then there is a strong presumption from the 
standpoint of the crime control model that the defendant is factually guilty. If, in 
addition, the prosecuting attorney either prosecutes the case or dismisses it for 
reasons other than a lack of merit or insufficiency of evidence, then it is reason­
able to presumeji'om the crime control perspective that the defendant is factually 
guilty. 

It is imperative to clarify what factual guilt means when it is used in this 
analysis. It does not mean that the defendant has, in fact, committed the offense 
with which he is charged. After all, criminal action is unobservable by the re­
searcher and cannot be objectively verified. Nor can we objectively suppose that a 
defendant who is factually guilty by this criteria should be convicted. More nar­
rowly, factual guilt means thatfi'om the perspective of the crime control model, at 
this point in the criminal justice proceedings (a) the defendant is treated as if he 
were factually guilty and (b) the system is judged by its ability to secure his 
conviction. In order to understand the objectives of the crime control model, it 
does not matter whether this presumption is accurate or inaccurate; nor does it 
matter whether this presumption is consistent with an abstract notion of "jus­
tice." The presumption exists as a part of the crime control model and imposes 
strains on the criminal justice process to the extent that the incentive to secure a 
conviction is inconsistent with due process concerns. 
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Next, we turn to the due process model and to the concept of legal guilt. By 
legal guilt, it is meant that (a) there is sufficient evidence to convince a judge or 
jury that a crime has been committed, (b) evidence exists to convince a judge or 
jury beyond a reasonable doubt that the defendant committed the offense, (c) the 
prosecutor has countered any defense arguments asserting procedural ir­
regularities, and (d) the prosecutor has established that the defendant is culpable 
for his actions. 

As was stated above, these standards do not establish a quantum of evidence that 
is sufficient to infer legal gUilt. The only standard that is reasonable to adopt, and 
indeed, the standard that is consistent with the due process model, is that convic­
tion at trial demonstrates legal guilt. If acquitted at trial, a defendant can be said to 
be legally innocent. 

Of course, the criteria say nothing about the legal guilt or innocence of defen­
dants entering pleas of guilty, nor about defendants who have their cases dis­
missed prior to trial. Therefore, this concept must be expanded to account for 
these contingencies. This expansion is accomplished by inferring the likelihood of 
conviction at a hypothetical tdal for defendants who actually entered guilty pleas 
(and for defendants who had their cases dismissed) based on observations about 
trial outcomes. This inferential guilt criterion was discussed above. 

While it is impossible to adopt an unambiguous standard for legal guilt, we have 
adopted a standard that is consistent with the due process perspective: convicta­
bility at trial. We do not assert that legal guilt could not be defined in an alternative 
fashion (indeed, criminal case law makes it clear that a defendant who is convicted 
by guilty plea is legally guilty regardless of how he would have fared at trial, 
provided certain procedural regularities have been followed). This criterion states 
simply that, from the due process perspective, a defendant is legally guilty if he 
would be convicted at trial; otherwise, he is legally innocent. 

This convictability criterion is especially transparent in allowing examination of 
the due process model, particularly as this model comes into conflict with the 
crime control model. Factual guilt and legal guilt are not the same. Some persons 
who are factually guilty are legally innocent. If from one perspective the criminal 
justice system is judged by its ability to convict the factually guilty, and if from an 
alternative perspective the criminal justice system is to be judged by its ability to 
acquit the legally innocent, then it is evident that an evaluation of plea bargaining 
that takes both perspectives into account must be equivocal. 

Notes 
1. See Albert J. Reiss, Jr .• "Public Prosecutors and Criminal Prosecutions in the United 

States of America," The Juridical Rel'iell'. Part I (1975): 20-21, for a discussion of this 
problem. 

2. A hypothetical example illustrates the difference between short-run and long-run 
effects. Suppose the prosecutor has historically reviewed an average of 100 arrests per 
week. Of the 100,50 are prosecuted, 40 result in guilty pleas and lOgo to trial. If the rate of 
arrests and prosecutions has lasted for, say, five years, the prosecutor would be in long-run 
equilibrium-he has no incentive to change the rate of prosecutions or the ratio of trials to 
pleas. Weeks with a higher than average work load are balanced by weeks with a lower than 
average work load. 

If. however, the work load grows to 200 arrests per week in the sixth year, he can no 
longer simply average short-term fluctuations but, rather, must adjust his total output. He 
might decide to prosecute an average of70 cases per week, taking only 5 cases to trial, and 
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disposing of the remainder by guilty plea. In the latter instance, he has adjusted (0 long-run 
changes. The present data allow us only to observe adjustments in the short run and, as a 
result, prevent a test of the long-run expectation that cdminal case handling varies with the 
prosecutor's work load. 

3. See footnote 12, Chapter I. 
4. This argument can be made more formally. Let P be the probability of conviction for a 

defendant of type X, where P = .60. If we attempted to predict, for 500 defendants, the 
outcome of a trial, we would expect to be correct a certain number of times. Suppose that 
we arbitrarily picked 300 defendants and put them into the conviction category, placing the 
other 200 in the acquittal category. As a consequence, we would expect on the average to 
be accurate in only 52 percent of our guesses (.6 x 300 + .4 x 200)1500. Suppose that we 
put all defendants in the most likely category (conviction). We would still be accurate in 
only 60 percent of the guesses (.6 x 500)/500. Clearly our ability to predict the outcome of 
individual cases is quite limited. 

Instead, suppose that interest centers on predicting the proportion of convictions in 500 
tdals. According to the central limit theorem, the proportion of convictions will be between 
.6 ± [1.65 \17) x 41 V500 = .6 ± .036 (95 percent confidence interval). Provided the 
probability, P, is accurately assessed, the estimate of the proportion of convictions will be 
qui te precise. 



3 

An Overview of Case Processing 

In Chapter 1, we discussed theoretical perspectives on the guilty plea process, 
cited supporting empirical findings of other researchers, outlined some normative 
positions relevant to criminal justice, and presented questions to be answered 
about plea bargaining. In Chapter 2, we developed a research design to address 
those questions. In this chapter, we move from the world of theory to the concrete 
setting of the Superior Court of the District of Columbia. First, an overview of the 
judicial process is presented. Then, the flow of cases through the courts is dia­
gramed. Finally, the unique flows of four types of offenses-assault, robbery, 
larceny, and burglary-are outlined. 

THE SETTING 

In the paragraph above, the term "flow" of cases was used twice. Indeed, from 
an analytic perspective, the flow of cases will be important to understanding the 
findings reported in Chapters 4 and 5. It is necessary, therefore, to define what is 
meant by a court flow. 

If, at a point in time, the number of criminal cases undergoing each court 
process was recorded, we would have a measure of court work load at that point 
in time. For instance, the record might include the number of felony arrests, the 
number of indictments, the number of trials, and the number of guilty pleas for, 
say, a week. If a record was maintained over sequential weeks, it would then be 
possible to observe how cases moved from arrest to indictment, from indictment 
to trial, and through other court proceedings. It is this movement that is intended 
when we refer to the flow of cases. 

An analogue to court flows is a network of pipes carrying fluid from a single 
source to many possible faucets. The volume of fluid passing through any branch 
of the network depends on the capacity of that and other branches, which in tum 
are assumed to be regulated by a series of valves. Attention centers both on how 
the fluid progresses through the system, where it eventually leaves the network of 
pipes, and the relationship between the flows and the setting of the valves. 

Our interest in criminal courts also centers on how cases are processed through 
the system, how cases are terminated, and how the flows are regulated. The 
police, defendant, prosecutor, defense counsel, and the judge and other 
functionaries regulate the "valves." This regulation is accomplished through de­
cisions to arrest, decisions to press charges, decisions to nol pros cases, decisions 
to offer and to agree to guilty pleas, and decisions to sentence convicted suspects 
to jail. A flow representative of the District of Columbia Supe;-ior Court in 1974 is 
presented in Figure 4. 

29 
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Figure 4. 
Outcomes of 100 "Typical" Arrests Brought to the D.C. Superiol' Court in 1974* 
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*Based on the actual now of 17,534 arrests recorded in the Prosecutor's Management Information 
System (PROMIS). 
**Total does not agree due to rounding error. 
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The Police and the Public 

Citizens are the initial source of suspects into the criminal justice flow. As is 
true in most cities, much crime is unreported in the District of Columbia. Accord­
ing to victimization surveys, an estimated 96,800 criminal victimizations were 
committed against District of Columbia residents and businesses in 1973. Only 42 
percent of all personal crimes, one-half of all household crimes, and four-fifths of 
all commercial burglaries were reported to the police. I In addition, an arrest is 
often contingent on how a citizen defines a potential criminal incident and on how 
he expects the police to react. 2 Since most arrests result from citizen complaints, 
the public controls the initial valve in the criminal justice network.3 

Besides their willingness to report crimes, citizens regulate court flows in a 
second manner, which will have added significance as this analysis progresses. 
The availability ·of lay witnesses is frequently necessary, sometimes crucial, to 
successful prosecution. When witnesses are reluctant to testify, prosecution fre­
quently falters, and when complaining witnesses are reluctant to have an offender 
punished (such as in domestic relations cases), prosecution is less likely. As an 
illustration, when prosecutors in Superior Court reported reasons for case dismis­
sals, 59 percent of the assault dismissals, 27 percent of the robbery, 12 percent of 
the larceny, and 31 percent of the burglary dismissals were attributed to "witness 
problems." Thus citizens not only regulate the initial intake of criminal cases, but 
also are instrumental in determining how a case is ultimately handled. 

Of course, police serve as intermediaries between the public and the court (at 
least until the citizen is called as a witness). While police are highly dependent on 
citizen initiative and are often receptive to citizen wishes with respect to how a 
situation is handled, the ultimate decision to arrest is a police prerogative. It is 
evident that police serve an important screening function in this regard; according 
to Reiss, a minority of citizen complaints concerning criminal matters are eventu­
ally defined as criminal by the police.4 

In addition to mediating citizen wishes, police make "on view" arrests that are 
not initiated by citizen complaints. A majority of these arrests result from victim­
less crimes. Besides these reactive (citizen initiated) and proactive (police ini­
tiated) arrests, it has been shown in other PROMIS research reports that the 
police officer's ability to provide evidence, including witnesses, is a prime ingre­
dient in successful prosecution.' The police officer plays an important role, then, 
not only in supplying the criminaljustice system with defendants but also in being 
the primary source of information about the crime and its likely perpetrators. 

In the District of Columbia, the Metropolitan Police Department (MPD) is the 
principal law enforcement agency (supplemented by federal law enforcement 
agencies and special police). In FY 1975, the MPD made 31,647 arrests in re­
sponse to 56,888 complaints. These arrests begin the flow of cases analyzed here. 

Prosecution: The Screening Process 

Following citizen complaints and police arrests, prosecution in the District 
becomes the responsibility of the United States Attorney. Although a federal 
agency, the U.S. Attorney's Office prcsecutes violations of the local criminal 
code, as well as offenses arising under federal law. The former cases are handled 
in the Superior Court of the District of Columbia-the equivalent of a state court 
of general jurisdiction; the latter proceed to the U.S. District Court. 

The U.S. Attorney's staff consists of about 160 lawyers. About half are assigned 
to Superior Court, either to the felony or misdemeanor division. 6 The least experi­
enced attorneys are assigned to misdemeanor trials and screening of misdemeanor 
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arrests, and attorneys with somewhat more experience are assigned to screen 
felony arrests and present cases to the grand jury. 

Arrests brought to Superior Court are screened, usually within 24 hours of 
arrest, by Assistant U.S. Attorneys, who may accept them as charged by the 
police, accept them with changes, or reject them entirely. The U.S. Attorney 
provides written policies pertaining to this screening process. Those MPD arrests 
that are rejected at screening are reviewed by the MPD's Case Review Section; a 
few of these may be presented again and may then be accepted. (In the District of 
Columbia, case acceptance by the prosecutor is referred to as "papering"; to 
reject a case is to "no-paper" it.) Accepted cases that are liable to sentences of 
one year or less are handled as misdemeanors; others that are accepted are prose­
cuted as felonies. At this initial screening stage, the U.S. Attorney's Office re­
jected 21 percent of all arrests brought to the Superior COUli in 1974-primarily 
because of witness problems and the insufficiency of evidence. 7 

Usually on the same day as screening, felony cases go to presentment, at which 
time the defendant is informed of the charges against him. Counsel is appointed to 
defendants who claim indigency, the date for the forthcoming preliminary hearing 
is set, and pretrial release decisions are made. If the defendant does not waive his 
rights, the next step in the judicial process is the preliminary hearing. 

At the preliminary hearing, a judge, after hearing testimony. determines 
whether there is probable cause to believe that a crime has been committed and 
that the defendant is responsible. If probable cause is found, the defendant is 
bound over for the action of the grand jury. If not, he is immediately discharged. 
The prosecutor may decide to present the case to the grand jury notwithstanding 
the court's finding of no probable cause, in which case an indictment may be 
returned. The prosecutor may drop the charges (nolle prosequi) in any case at any 
time prior to indictment by the grand jury. This occurred in 29 percent of all cases 
(including misdemeanors) in 1974. Charges may also be reduced from felonies to 
misdemeanors. This may occur at any time, but usually occurs prior to indict­
ment. 

If the prosecutor decides to bring the case to the grand jury, he must present the 
facts, supported by a witness or witnesses, before ajury of from 16 to 23 people. 
In simple cases. little preparation is required and one attorney may present a 
dozen cases in the course of a day. When problems arise or complexities are 
apparent, several days may elapse, during which the police seek additional evi­
dence or witnesses, scientific tests are performed, and conferences with police 
and lay witnesses are held by the prosecutor. In most cases, preindictment plea 
offers are made to the counsel for the defendant, and plea negotiations begin prior 
to grand jury presentment. These offers, generally more generous than what might 
be expected after indictment, are withdra\vn if an indictment is returned by the 
grand jury. The grand jury infrequently rejects a case. In addition, a few cases 
originate in the grand jury. 

If indicted, the defendant is arraigned, usually within two weeks of the indict­
ment. At arraignment, he hears the indictment read, enters a plea, and if he enters 
a plea of not guilty, specifies whether he wants ajury or bench trial. Of course, he 
may waive the right to ajury trial later, and may change his plea to gUilty following 
an initial plea of not guilty. 

The Plea Bargaining Process 

In addition to plea negotiations conducted prior to indictment, at any time prior to 
trial the defense attorney and trial prosecutor may meet to negotiate a guilty plea 
settlement. Over the years, these sessions have become routinized. and they 
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rarely last more than five or ten minutes. Few formal policy guidelines pertain to 
the bargains offered (i.e., weapons charges must not be bargained away; felonies 
must not be reduced to misdemeanors), but prosecutors are expected to clear 
bargains with their supervisors. Unlike some other juri dictions, judges in the 
District do not participate in the negotiations. 

Generally, bargains are limited to the reduction of counts contained in the 
indictment. While sentences are not directly negotiated, the number of counts, 
and types of offenses included in the final plea, establish a ceiling for the length of 
time that could be served. Sometimes the plea bargain is likely to have little effect 
on the sentence and, instead, is intended to mitigate other aspects of the offense 
(such as changing statutory rape to rape because the former has a more negative 
stigma, or reducing armed murder II to armed manslaughter). Occasionally, the 
settlement will result in a felony being reduced to a misdemeanor; in general, 
however, felony reductions are contrary to Office policy and occur only in cases 
in which the evidence (or low probability of conviction of a felony count) war­
rants. 

Once a deal has been offered, the defense attorney informs his client. The client 
need not accept the offer. Ifhe refuses, a counteroffer might be made, but appar­
ently few offers-counteroffers are made in the D.C. courts. Exceptions occur 
when disagreements arise over questions of fact, such as the extent of the defend­
ant's past criminal record. If the deal is rejected, the case proceeds to trial. 

It is reputed that the earlier a deal is accepted, the more leniency the defendant 
can expect. Specifically, a guilty plea entered at arraignment is expected to net a 
lighter sentence than would a deal worked outjust prior to trial. It is also reputed 
that an explicit bargain need not exist, that with or without reduced charges, 
judges are said to reward guilty pleas with leniency.s But a reduction in charges 
does allow the defense attorney to show his client tangible evidence that he has 
produced something of value, and perhaps he has, for charge reductions at least 
increase the certainty that an extremely long sentence wiIi be avoided. 

There appears to be little judge shopping in felony cases, as judges are assigned 
to cases on a random basis and stay with the case from indictment through sen­
tencing. A skillful attorney may be able to use continuances to manipulate the 
court calendar, and he has an incentive to do so since judges have differing 
reputation!') for harshness. Apparently, judge shopping is more likely in mis­
demeanor cases. Judges are assigned to these cases as they become available, and 
by tactfully using continuances, attorneys can exercise some control over the 
judge assigned. 9 

If the plea bargain negotiations fail, and the defendant decides to go to trial, 
various types of motions, status hearings, or delays due to court problems may 
occur. It is also possible that the prosecutor may move to dismiss the case prior 
to, or even at, trial. Less frequently, cases are dismissed by the court on its own 
motion or on a defense motion. If the defendant is convicted either by a guilty plea 
or trial, a presentence report is prepared by the probation office for all felonies and 
some misdemeanors. 

As Figure 4 illustrated, almost on\\, in four arrests is rejected at the initial 
screening, and nearly one in three cases filed is noIled by the prosecutor. Only 16 
percent of all arrests result in misdemeanor convictions and about 13 percent 
terminate in felony convictions. Other cac;es end in dismissals. acquittals, or 
abscondences. Thus, most cases are not prosecuted (or are dismissed), and guilty 
pleas account for between three and four of every five convictions. 

A recent study of a number of jurisdictions with the PROMIS system revealed 
that case processing in the District of Columbia is not atypical of case processing 
in other settings. In the District, prosecutors reject somewhat more felony cases 
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than their counterparts in Cobb County (Ga.), Milwaukee, and Salt Lake, but they 
reject considerably fewer than prosecutors in New Orleans and Los Angeles. The 
rate at which filed felony cases go to trial in the District is greater than in about 
half the PROMIS sites studied (Cobb County, Rhode Island, Golden [Colo.], 
Milwaukee, and Kalamazoo) but less than in the others (Los Angeles. Florida 
Second Circuit, Detroit, Louisville, Indianapolis, and New Orleans). However, 
unlike other sites, in the District a trial is almost always by jury. The percentage of 
convictions that are guilty pleas is comparable across the sites examined. Finally, 
court delay from arrest to post-indictment disposition (about 224 days) was 
greater in New Orleans, Los Angeles, and Indianapolis, but less than in Detroit, 
Cobb County, and Rhode Island.1O 

CASE FLOWS IN SUPERIOR COURT 

Every student of criminal justice is aware that an arrest is unlikely to result in a 
trial. In fact, more arrests are unlikely to lead to formal prosecut{{)n. Case disposi­
tions are illustrated with more detail in Figure 5, which maps the flow of defend­
ants accused of four types of high-volume crimes through Sup(~d\)\r Court. The 
four flows outlined show that the cases of only three out of J~nlr defendants 
survive the initial screening by the prosecutor's office. Of thog,\,: ~~:,nes that sur­
vive, less than half are prosecuted; others are nolled by the pro\~cutor or dis­
missed by the court for want of prosecution. Ultimately, 29 percf~nt of the assault 
cases, 36 percent of the burglary cases, 33 percent of the larceny ~:(:~:<:es, and 38 
percent of the robbery cases either go to trial or are terminated by l:l guilty plea. 
Roughly, then, only one in three suspects faces the prospect of cOI1\'lc.tion and 
incarceration; fewer than this are actually incarcerated. 

It is interesting to note that, of the cases that are prosecuted, guHty pleas 
predominate. Just over one in three assault prosecutions results in a triaL Fewer 
than one of three individuals accused of robbery, larceny, or burglary goer, to trial. 
Thus, as expected, out-of-court settlements dominate the processing of cases in 
the District of Columbia courts. 

It is also interesting to note that a large number of individuals who were arrested 
in 1974 were rearrested within two years of their disposition. Recidivism rat\~s 
ranged from a low of 26 percent for individuals accused of assault to a high of 40 
percent for individuals accused of burglary. The rates appear to differ by type of 
previous handling in the criminal justice system (e.g., robbery suspects convicted 
at trial recidivate less frequently than robbery suspects acquitted at trial), but. the 
explanation for the patterns detected is somewhat complex and is deferred until 
the next chapter. 

These apparently high rates of recidivism persist despite the fact that at least 
some offenders are incapacitated by prison terms and others are under the super­
vision of probation authorities. Of those persons convicted, the proportion receiv­
ing a jailor prison sentence vanes by offense. About one of three assault and 
larceny defendants receives a <;entence of imprisonment following conviction. The 
proportion jumps to nearly one-half for those individuals convicted of burglary 
and to more than two-thirds for persons convicted of robbery. 

It can be noted, then, that most cases are terminated out of court and do not 
result in conviction. Most of these are nol prossed. Of those cases that end in 
conviction, a guilty plea is more likely than a trial. Fewer than half of the con­
victed felons serve prison terms. In addition, there is a considerable amount of 
recidivism. 

With this background in mind, it is possible to analyze these four case flows in 
greater detail. In the next chapter, interest centers first on the characteristics of 
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Figure 5. (continued) 
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cases that follow each path in the flow diagram. More specifically, we determine 
the probability of conviction and likely sentence that would be received if a typical 
case were to go to trial rather than being dismissed or terminated with a guilty 
plea. As discussed earlier, this determination allows us to assess part of what is 
gained and lost by the prosecutor, defendant, and the public through current 
methods of case disposition. Then interest turns to the prosecutor's explanation of 
why cases follow the perceived paths. Finally, attention shifts to using observa­
tions about case disposition, and the prosecutors' reasons for dismissals and 
pleas, to explain observed patterns of recidivism. 
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Who Gains and Who Loses From 
Plea Bargaining? 

Who gains and who loses from plea bargaining? In this chapter, we attempt to 
answer this question from the perspective of the prosecutor, the defendant, and 
the pUblic. First, sentencing is examined to determine the effect of plea bargaining 
on the probability of probation or prison following conviction. The examination 
then turns to estimating the probability of conviction at trial and to determining 
the likelihood that an individual who actually pled guilty would have been con­
victed had he really gone to trial. Finally, the consequences of plea bargaining, in 
terms of recidivism and future criminal justice processing, are considered. 

SENTENCING IN THE CRIMINAL COURTS 

Legal and extralegal factors influence the sentence received by defendants con­
victed at trial. Some of these factors (e.g., a defendant's demeanor) are difficult to 
quantify; others (e.g., employment status) are sometimes incompletely or inaccu­
rately reported in the data base. Despite these limitations, there remain detectable 
patterns of variables that are correlated with sentence severity, and those factors 
are used here to explain sentencing in the criminal courts. 

The detectable patterns were reduced to three sets. First, some researchers 
have found that a defendant's personal characteristics affect his sentence; thus, 
age, sex, and release on own recognizance (as a measure of established commu­
nity ties) were included in the analysis.! In addition to personal characteristics, 
specitic attributes of the offense were considered as a second set of potential 
factors influencing the sentence imposed: the amount of damage to property and 
the amount of injury to persons were assessed; also, the presence of a gun at the 
time of arrest was noted, as was the number of charges included in the indictment. 
Third, the defendant's arrest record was believed likely to be a determinant ofthe 
sentence imposed. To take this into account, the number of previous arrests for 
crimes against property and the number of previous arrests for crimes against the 
person were included in the analysis. Using data pertaining to suspects convicted 
at trial, regression analyses were conducted for each of four crime categories: 
assault, robbery, larceny, and burglary. Complete regression results are provided 
in the technical appendix; conclusions are sketched below. 

Our findings generally conformed to our expectations and were generally con­
sistent with the findings reported by other researchers in different settings.2 Al­
though corresponding results reported in the PROMIS research report on sentenc­
ing practices were based on a somewhat different model, and used similar but not 
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identical data, findings based on the regression analyses conducted for this study 
are in close substantive agreement with those reported in the sentencing study. 3 A 
reader interested in a detailed discussion of sentencing practices should refer to 
that report, as well as to the technical appendix to this study. In this chapter, the 
discussion is limited to highlights of the regression findings. 

With respect to personal characteristics, males tended to receive more severe 
sanctions than females for the same type of offense, but an effect attributable to 
age was difficult to discern:' As was expected, individuals who were released on 
personal recognizance (ROR) prior to trial were sentenced more leniently, a find­
ing consistent with the belief that ROR clients have more-established community 
ties and, as a consequence, make better probation risks.s 

Considering crime characteristics, the seriousness of the harm done to the 
victim was an important factor in explaining sentences following convictions for 
assault and for burglary. Likewise. the value of property lost was important for 
robbery, larceny, and burglary -and, to a degree, for assault. Possession of a gun 
increased the sentence in assault and burglary cases (a weapon was infrequently 
associated with larceny and did not seem to matter when present in robbery 
cases). Examining criminal records, previous arrests increased the probability 
that a defendant would be sentenced to prison rather than to probation. Finally, 
sentence leniency was inversely related to the number of counts in I.he indictment 
for robbery and burglary. 

More importantly, this model significantly improved our ability to expiain the 
sentence received following conviction at trial. Using these re~u!'ls. we can accu­
rately predict the sentence received in assault cases 76 percent of the time, in 
robbery cases 46 percent of the time, in larceny cases 69 percent of the time, and 
in burglary cases 56 percent of the time. 6 In contrast, if we were to guess at the 
sentences received, the percentage of times that we would expect to be correct 
ranges from a high of 64 percent for assault to a low of 27 percent for robbery. 7 

Results from the regression analyses "make sense" and lend confidence to the 
belief that the model can predict sentences received following trial. Of course, the 
main purpose of this exercise was not, in fact, to predict the sentences of defend­
ants convicted at trial. Rather, our primary interest was to predict the sentence 
that would have been received by defendants actually entering a guilty plea, or 
actually having their cases terminated in a dismissal, if they had in fact been 
convicted at trial. These predictions are reported and discussed in the next sec­
tion, where they are compared with the sentences actually received. 

PREDICTED SENTENCES FOR DEFENDANTS CONVICTED BY PLEA OR 
DISMISSED 

In this section, sentences received by defendants who entered guilty pleas are 
compared with sentences received by individuals convicted at trial. It was argued 
earlier that a simple comparison would be misleading if suspects entering guilty 
pleas differ from those going to trial. To investigate the extent of this problem, 
factors shown previously to have an impact on sentencing were compared for 
persons convicted at trial and convicted by guilty plea. Although this comparison 
indicated little difference between these two groups, some notable contrasts were 
apparent, so regression estimates were also used. This analysis was then repeated 
for suspects whose cases were noIled by the prosecutor or dismissed by the court. 

In Table 1, the characteristics of an offender and his offense are compared for 
individuals convicted at trial and persons convicted by guilty plea. While these 
comparisons reveal these two groups to be similar, some evident differences 
emerge. Note that persons pleading guilty following an arrest for assault had a 



Table 1-
c:;) 
\:l 

Comparison of Variables Important to Sentencing, by Type of Offense and Disposition (percentage, except age) :::. 
c:; 
\:l 

Offense Alleged at Time of Arrest ::: 
~ 

ASSAULT ROBBERY LARCENY BURGLARY i:"< 
Cl 

'" Variables Influencing '" "' 
Sentence Severity Plea 'frial Dismiss Plea Trial Dismiss Plea Trial Dismiss Plea Trial Dismiss '" 

~ 
Release on 57% 49% 58% 29% 28% 34O/C 50% 50% 60% 35% 30O/C 47% 

cS 
~ 

recognizance "1:l 
Male 90 89 85 96 96 93 87 90 74 96 96 94 n;-
Age 34 32 34 23 24 24 28 28 28 26 26 28 \:l 

b:l Gun 48 24 34 37 42 45 4 5 I 7 17 3 \:l 
lnjur) .0 persons 70 77 80 20 15 22 I I I 5 8 6 ~ 
Loss of property IO II IO 69 63 75 78 75 77 67 53 60 \:l 

S· -. ... 
Record: Previous arrests ~ 

for crimes against 
persons 
None 73 76 72 66 59 62 71 68 83 69 71 71 
One prior arrest I3 5 10 12 13 IO II 12 6 10 10 IO 
Two or more 14 19 18 22 28 28 18 20 11 21 19 19 

Record: Previous arrests 
for crimes against 
property 
None 71 66 70 64 64 60 52 51 72 42 57 58 
One pl10r arrest 8 15 9 IO IO IO 8 6 8 7 9 7 
Two or more 21 19 21 26 26 30 40 43 20 51 34 35 

Number of observations 280 113 630 435 157 803 745 185 1225 554 123 627 

Source: PROMIS. All variables are described in the technical appendix. 
.p., 
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weapon in their possession much more frequently than those convicted at trial. In 
contrast, robbery suspects going to trial were somewhat more likely to have had a 
gun than robbery suspects who pled guilty. Likewise, the presence of a gun was 
more frequent for burglary cases leading to conviction at trial, and trial cases 
strongly indicated a lower incidence of property loss. There were no large dif­
ferences between larceny cases going to trial and larceny cases settled by guilty 
plea. All in all, with the exception of "guns" in assault and burghry cases, and 
"loss of property" in burglary cases, there were few large differences between 
trial cases and guilty plea cases. 

These findings indicate that simple comparisons between the sentence received 
following conviction at trial and following a guilty plea settlement would not 
necessarily result in misleading interpretations. To be sure (given the differences 
noted above), however, the sentence received following trial was also compared 
with a predicted sentence, based on the regression equations, had the defendant 
who pled guilty actually gone to trial. These comparisons are discussed next. 

In the first column of Table 2, sentences are grouped into four categories of 
increasing severity; probation, incarceration under the Federal Youth Corrections 
Act (FYCA) or the Narcotics Rehabilitation Act (NARA), a minimum sentence of 
less than three years, and a minimum sentence of three years or more. Prison 
terms actually served correspond closely to the sentence minimum in the District 

Table 2. 
Observed and Predicted Sentences Following Conviction at Trial, Guilty Plea, and Nolle 

Prosequi: Proportion of Individuals Sentenced to Each of Four Sentences 

Sentence Imposed 

Assault 
Probation 

Charge 
and 

Sentence 
Severity 

(I) 

FYCA/NARA" 
Minimum <3 yrs. 
Minimum >3 yrs. 

Robbery 
Probation 
FYCA/NARA 
Minimum <3 yrs. 
Minimum >3 yrs. 

Larceny 
Probation 
FYCA/NARA 
Minimum <3 yrs. 
Minimum >3 yrs." 

Burglary 
Probation 
FYCA/NARA 
Minimum <3 yrs. 
Minimum >3 yrs. 

Following 
Conviction 

at Trial 
actual 

(2) 

78% 

18 
4 

25 
19 
21 
35 

69 
6 

25 

50 
14 
24 
12 

'Category merged with "minimum <3 yrs." 

Following 
Conviction 

by Plea 
act. expo 
(3a) (3b) 

80% 77% 

18 20 
2 2 

43 24 
21 21 
23 22 
14 32 

70 67 
4 7 

26 27 

53 51 
15 14 
27 23 

5 II 

Following 
Nolle 

Prosequi 
expo 
(4) 

77% 

i8 
5 

30 
24 
22 
25 

75 
6 

19 

61 
]4 
19 
6 

Number of 
Trials to 

Guilty Pleas 
(5) 

113/280 

157/435 

1851745 

123/554 
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of Columbia. Thus, we expect the dependent variable to represent both the sen­
tence and the actual term of incarceration. 8 The second column records the pro­
portion of offenders convicted at trial who actually received a given type of 
sentence. Column 3(a) records a comparable measure for defendants convicted by 
plea. Finally, column 3(b) presents the sentence distribution that would be ex­
pected if the same guilty plea defendants had been convicted at trial, and the 
fourth column shows the corresponding expectation for persons whose cases were 
nolled by the prosecutor (or dismissed for lack of prosecution by a judge). Col­
umns 3(b) and 4 were predicted from the regression equations. 

Comparing colums 2 and 3(a) with column 3(b) leads to two conclusions. First, 
with respect to assault, larceny, and burglary, defendants who entered guilty pleas 
received sentences comparable to sentences they would have received had they 
been convicted at trial. For assault, 77 percent of the defendants were expected to 
receive probation; 80 percent actually received probation. For larceny, 67 percent 
were predicted to be placed on probation; 70 percent actually were. For burglary, 
we expected 51 percent of the defendants to receive probation; 53 percent did in 
fact. Based on these data, we conclude that prosecutors are not giving significant 
plea bargaining concessions and that judges are not rewarding gUilty pleas with 
sentence leniency for these three offenses. 

In contrast, plea bargaining concessions were apparent for robbery convictions. 
Using the regression equations, we predicted that 24 percent of those defendants 
who entered a guilty plea after being arrested for robbery would receive proba­
tion. In fact, 43 percent received probation. We also predicted that 32 percent of 
the robbery offenders would receive a prison sentence with a minimum length of 
three years or more. In fact, only 14 percent received such a severe sentence 
following a guilty plea. This is evidence that considerable bargaining is occurring 
for robbery cases and that, in general, a suspect can expect to fare better if he 
enters a guilty plea instead of being convicted at trial. 9 

Finally, we note the finding that suspects whose cases were nolled would have " 
received somewhat lighter, but not radically different, sentences compared with 
their convicted counterparts. These findings are consistent with Table 1, which 
showed that for dismissed cases the elements of the offense and the characteristics 
of the accused offender were only somewhat less serious when compared with 
those cases resulting in convictions. Implications from these findings are drawn 
below. 

Our failure to find significant plea bargaining concessions, with the exception of 
robbery cases, runs contrary to expectations. 1o As such, the findings beg explana­
tion. However, this explanation will be deferred until later. Next, the analysis 
turns to predicting the probability of conviction at trial. 

THE PROBABILITY OF CONVICTION AT TRIAL 

In the previous two sections, regression analysis was used to estimate the 
probability of receiving different types of sentences if convicted at trial. These 
estimates were then used to predict the sentence that would have been received by 
those defendants actually pleading guilty if they had in fact gone to trial. Here, the 
probability of being convicted at trial is estimated using the availability of physical 
evidence, the number of lay witnesses, whether the defendant was arrested at the 
scene of the offense, whether the defendant was arrested within one day of the 
offense, the number of charges, and the defendant's pretrial release status as 
explanatory variables. Results from the regr~ssion equations are reported in the 
technical appendix and summarized below. 
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In general, we found the following: 

(1) The availability of physical evidence appeared to influence the likelihood of 
conviction for robbery and burglary-although physical evidence appeared to 
reduce the probability of conviction for burglary. 
(2) The number of charges appeared important for assault, and marginally im­
portant for larceny and burglary. 
(3) Being arrested at the scene of the offense appeared to matter in assault cases 
and, perhaps, in larceny cases. 
(4) Being released on recognizance was found to be important in burglary cases 
and robbery; its effect was more marginal for assault. 
(5) Being arrested within one day of the offense appeared important for assault 
but not for the other offenses. 
(6) The availability of witnesses appeared important for robbery and 
blllglary-although witnesses decreased the probability of conviction for bur­
glary. 
(7) The probability of conviction increased if there was evidence corroborating 
tpat an offense had been committed. For burglary, the existence of exculpatory 
evidence was important in reducing the probability of conviction. 11 

Unfortunately, the regressions did not "fit" the data as well as the previous 
regressions on sentences. Still, using the regression results to predict the probabil­
ity of conviction increased the proportion of correct predictions (relative to 
chance) from 54 percent to 68 percent for assault, from 65 percent to 79 percent for 
robbery, from 56 percent to 70 percent for larceny, and from 55 percent to 67 
percent for burglary. 

A second estimate of the probability of conviction was also used. In 1974, 
screening prosecutors in the District of Columbia were asked to estimate the 
probability of winning each criminal case. Acceptable responses were limited to 
poor (under 50 percent), fair (50-75 percent), good (75-90 percent), and excellent 
(90-100 percent). Ostensibly, these estimates appear superior to the regression 
estimates. Prosecutors have access to qualitative information not contained in the 
data base, and they are able to measure important quantifiable determinants of 
conviction more accurately than these can be recorded in PROMIS. However, 
statistical analysis revealed that the screening prosecutor's estimate of winning a 
case was I/ot correlated with the observed probability of conviction based on 
cases that went to trial. Therefore, there is little solace in using the prosecutor's 
estimate in lieu of "good" regression predictions. 

These findings have interesting implications. Once cases have been accepted for 
prosecution, it is difficult to predict whether they will lead to a conviction at trial. 
Perhaps this can be attributed to the vagaries of judges and (primarily) juries; 
perhaps the qllality of evidence (especially witness testimony) cannot be accu­
rately assessed until the time of the trial; 01' maybe the variables (or their meas­
urement) used in this analysis fail to capture what is important in convincing a 
judge-jury of guilL' Z Having alluded to some explanations, a more complete at­
tempt at explication will be offered later. 

ESTIMATED PROBABILITIES OF CONVICTION AT TRIAL: CASES 
TERMINATED BY GUILTY PLEA OR DISMISSAL 

In the previous section. we drew inferences from two estimates of the probabil­
ity of conviction at trial. The first estimate was derived from a regression equa-
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tion. The second estimate was based on the screening prosecutor's subjective 
assessment of the probability of winning the case. In this section, those estimates 
are used to predict the probability of conviction at a hypothetical trial (a) for 
defendants entering a guilty plea and (b) for defendants whose cases were nolled 
or dismissed for lack of prosecution. 

Table 3 shows that when trials are compared with pleas, differences emerge in 
the factors associated with the probability of conviction. Most notably, physical 
evidence is consistently more likely to be available in those cases resulting in a 
guilty plea, and the number of witnesses tends to be higher for pleas (assault and 
robbery) than for trials. Beyond these two dominant factors, assault and burglary 
defendants who entered a guilty plea rather than go to trial were somewhat more 
likely to have been arrested on the day of the offense. 

Although these differences exist, they do not necessarily mean that defendants 
who entered guilty pleas would have been convicted had they gone to trial. On the 
contrary, statistical analysis reveals that guilty plea defendants appear to have, on 
the average, about as good a chance of acquittal as defendants who demand a trial. 
We turn to this issue next. 

Table 4 consists of four rows pertaining to the four offenses examined (assault, 
robbery, larceny, and burglary). The first three colu mns pertain to cases termi­
nated at trial. The next two columns correspond to cases terminated by a guilty 
plea. The final two columns pertain to cases ending with a nolle or dismissal for 
lack of prosecution. 

The column labeled "A" reports the observed probability of conviction at trial 
for each type of offense. Columns labeled "B" report the estimated probabilities 
of conviction at trial, based on the regression results. Likewise, coiumns labeled 
"C" report estimates based on the prosecutor's assessment of the case. Several 
patterns are detected upon examination of this table. 

It is evident that, on average, the screening prosecutor tends to overestimate 
the probability of conviction, at least for cases that go to trial. Robbery is the 
exception; for these cases the prosecutor tended to underestimate the true proba­
bility of conviction at trial. As would be expected, the regression equations were 
quite accurate in predicting the proportion of trials that resulted in conviction. 

For present purposes, the most interesting findings appear in the columns "By 
Plea" and "NoIlelDismissal." The plea column indicates that if defendants went 
to trial rather than entering guilty pleas, they would be convicted at about the 
same rate as those actually going to trial. 

To illustrate, we predict that 66 percent of the defendants who plead guilty in 
assault cases would be convicted if tried; the actual rate of conviction for assault 
cases at trial was 65 percent. For robbery, 84 percent of the guilty plea cases 
would likely result in conviction at trial; 78 percent of all robbery cases actually 
going to trial resulted in conviction. Looking at larceny, we predict that 69 percent 
of the guilty plea cases would result in conviction at trial; actually 66 percent of all 
larceny cases tried resulted in conviction. Finally, we predict that 68 percent of 
the burglary cases terminated with a guilty plea would have resulted in conviction 
at trial; 67 percent of those cases going to trial did, in fact, result in conviction. 

An interesting implication emerges: Were it not for the significallt !lumber of 
guilty pleas, a large !lumber of criminal cases would /lot result ill conviction 
simply because trial outcomes are uncertain. If all guilty plea cases went to trial, 
then the percentage of prosecutions leading to conviction would fall from 87 
percent to 66 percent (assault), 93 percent to 82 percent (robbery), 91 percent to 68 
percent (larceny), and 92 percent to 68 percent (burglary). 13 Additionally, a larger 
number of trials would be expected to reduce the rate of prosecutions, further 
limiting the number of convictions. 



Table 3. 
Comparison of Conviction Factors (Trial, Plea, and Dismissal) ~ 

0\ 

Offense Alleged at Time of Arrest 

Variables Influencing 
the Probability ASSAULT ROBBERY LARCENY BURGLARY 
of Conviction 

at Trial Trial Plea Di'>miss Trial Plea Dismiss Trial Plea Dismiss Trial Plea Dismiss 

Arrested same day 
as offense 811Jf 851k 821Jf 67CK 72% 55% 89CK 90% 86CK 75% 80% 76lk 

Physical evidence 
available 32 50 38 54 65 42 90 94 90 43 59 38 

Number of charges 
1 30 20 52 24 28 73 44 44 57 26 18 34 
2 29 25 23 II 11 15 46 38 36 24 24 24 
3 21 28 16 22 16 6 7 IO 5 18 26 8 
4 14 14 6 13 I3 2 I 4 2 12 14 3 
5+ 6 13 3 30 32 4 2 4 I 20 18 2 
Numb~r of lay 

witnesses 
0 10 IO II 5 5 4 26 34 35 IO IO 12 
1 :3 23 35 45 36 44 45 38 38 40 39 41 
2+ 57 67 54 50 59 'i" -~ 29 28 23 50 51 47 

Release on 
recognizance 55 59 56 32 31 36 50 49 61 39 36 48 

Third-party release 11 II 8 17 20 18 7 8 7 19 14 13 
Prosecutor" s estimate 
of the probability 
of conviction "tl 
under 50CK 12 7 13 5 4 10 10 6 II 6 4 9 -~ 
50-75CK 37 32 37 38 34 39 29 26 30 28 31 38 :::. 

75-90CK 42 52 43 42 43 41 52 52 46 54 49 42 b:l 
:::. 

90-100'7c 9 8 7 15 19 9 9 17 12 12 16 10 ici 
Number of observations 237 404 806 185 336 653 270 715 1117 177 534 610 ::. 

::: 

Source: PROMIS. All variables are described in the technical appendix. 
~. 
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Table 4. 
Probability of Conviction: Actual and PI'edicted 

At Trial By Plea N ollelDismissal 

Charge A B C B C B C 

Assault 65~ 66% 69~ 66o/c 7 Jo/c 59o/c 68o/c 
Robbery 78 79 71 84 73 78 67 
Larceny 66 68 73 69 74 67 71 
Burglary 67 67 73 68 74 64 70 

Key: 
A Observed probability of conviction at trial = number of convictions/total number of trials. 
B Predicted probability of conviction had this case gone to trial, based on the regression equations 

reported in Table I. 
e Predicted probability of conviciion, based on the prosecutor's estimate of the strength of the 

case at screening. 
Number of cases analyzed: trials/pleas/dismissals-

\ssault 246/404/806 
Robbery 185/336/653 
Larceny 275175011166 
Burglary 177/534/610 

These findings have two implications. First, coupled with the finding that (with 
the exception of robbery) sentencing concessions in exchange for guilty pleas are 
not pervasive, it is curious why more defendants do not go to trial. It would appear 
to be in their interest to do so (most have appointed counsel, so the cost of a 
defense is unlikely to be a deterrent), since they are likely to receive an equivalent 
sanction if convicted, and yet they stand a good chance of being acquitted at trial. 
Second, this evidence seems to contradict an often-made assertion that cases in 
which guilt is contested will go to trial. If the initial screening prosecutor's esti­
mate of the probability of conviction and the record of evidence stored in PRO­
MIS can be taken as indici:!.tors, then while the factually guilty may be convicted 
by guilty plea~, guilty plea convictions may frequently result in conviction of the 
legally innocent, i.e., persons who would not be adjudged guilty at trial. 

Interesting implications are not limited to hypothetical trial outcomes for those 
defendants entering guilty pleas. Note also that the last two columns of Table 4 
lead to the conclusion that nolled cases and cases dismissed for want of prosecu­
tion would frequently result in conviction if taken to trial. This statement will be 
qualified in the next section; for the present it should be noted that these cases 
include evidence pointing toward convictability-sufficient evidence apparently 
that the screening prosecutor initially estimated the probability of winning these 
cases as comparable to that for cases that are later prosecuted. 

These findings have implications for the quality of justice received in th1e crimi­
nal courts. It has been shown that a plea bargain is not ne1cessarily a bargain to the 
defendant. And if the screening prosecutor's estimate of convictability and the 
record of evidence stored in PROMIS are indicative, then many arrestees whose 
cases are dismissed are likely to be factually gUilty. 

Next, the analysis investigates the reasons behind plea bargains and the reasons 
for dismissals, as provided by the Assistant U.S. Attorneys responsible for the 
caseE. This information helps to explain the pattern of dispositions observe:d in the 
previous section. 
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EXPLANATIONS OF PLEA AND DISMISSAL DISPOSITIONS 

The preceding sections reported findings that (1) guilty pleas were unlikely to 
lead to sentence concessions, except for robbery, and (2) that many defendants 
who had their cases dismissed were likely to be factually guilty. Examination of 
the prosecutors' description of these dispositions affords additional insight into 
these findings. 

Table 5 reports the frequency with which the prosecutors cite a series of stand­
ard descriptions of guilty pleas. It is interesting to note that assault and larceny 
cases are frequently pled "as charged." Indeed, even if Alford pleas, no11es in 
exc:hange for pleas of guilty to other charges in the same case, and nolles in 
exchange for guilty pleas in other cases are considered to reflect charge reduc­
tions, then 80 percent of the assault pleas and 90 percent of the larceny pleas are to 
the top (most serious) charge. 14 Since charge reduction is the primary method of 
plea bargaining in the District of Columbia, it is not surprising to have discovered 
that sentence concessions infrequently result for assault and larceny cases. 

In contrast, robbery suspects enter guilty pleas to the top charge 56 percent of 
the time, a frequency that corresponds to the high rate of sentence concessions 
awarded to persons who pled guilty following an arrest for robbery. However, 
individuals charged with burglary pled to the top charge 63 percent of the time­
but no sentencing concessions were apparent. Thus, sentencing patterns are con­
sistent wi th disposi tions for assault, robbery, and larceny, but burglary appears as 
an anomaly. In the latter cases, defendants enter pleas to lesser offenses, but no 
apparent sentencing concessions result. 

Having found that a guilty plea does not necessarily result in a charge reduction, 
and that a charge reduction need not lead to a sentence concession, the question 
remains: Why do defendants enter guilty pleas in the Superior Court of the District 
of Columbia? Defendants who plead guilty following an arrest for robbery receive 
sentence concessions. This would seem to explain, in part, their motivations to 
forego a tIial. However, defendants accused of assault, larceny, and burglary are 
about as likely as robbery defendants to enter guilty pleas, although the former 
offenses infrequently result in sentence reductions. Ciearly, explanations have to 
be sought beyond the incentive to seek leniency in exchange for "consid­
erations," 

Table 5. 
Descriptions Given by the Pmsecuting Attorney 01' Guilty Plea Dispositions 

(percentage) 

Type of Offense 

Disposition ASSAULT ROBBERY LARCENY BURGLARY 

As charged 80%- 56%- 90% 63%-
To lesser offense II 26 5 18 
Nolle/other case" I 0 l 0 
Nolle/this caseh 6 16 4 19 
Alford 2 3 0 0 

Source: PROMIS. 
Note: Number of cases examined: assault (432), robbery (463), larceny (797), and burglary (597). 
"Defendant pled guilty in exchange for the prosecutor's agreement to dismiss a second pending case. 
"Defendant pled guilty in exchange for the prosecutor's agreement to dismiss one or more counts of the 
present indictment. 

~ I 
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Unfortunately, direct evidence supportive of other explanations is unavailable, 
It is possible that attorneys and judges are simply unaware of the actual outcomes 
of guilty pleas, and act as if pleas routinely result in sentence concessions. When 
these findings were shown to local prosecutors and judges, they generally ex­
pressed surprise. One Superior Court judge remarked in a private communica­
tion: 

The great tragedy is that because we judges are kept in virtual ignorance ... about 
what we do that what you tind occurs. I feel confident that judges do believe they 
give reductions for pleas. I think I do, yet we get no information from the 
court ... We don't live up to our plea bargains because we don't know what they 
are. Dealing with dozens of cases, it cannot be kept track of in a small office. 

The director of the Public Defender Services commented: 

If the defense attorney is doing his job right, there shouldn't be many mistakl!s made 
where a defendant who would cop a plea would have had much of a chance of being 
found guilty had he gone to trial. If there is any serious question of innocence, we are 
certainly going to go to trial , .. [there is a] general expectation that the defendant 
who plea bargains is getting a break for both expressing his culpability and for saving 
the court system's time and money. 

The prevailing belief among court participants seems to be that sentence con­
cessions do follow guilty pleas. 

Still, lack of knowledge of existing sentencing patterns does not explain the 
patterns detected. Perhaps the simplest explanation is that in many cases a prison 
or jail sentence is unlikely to occur no matter how a defendant is convicted. Even 
when convicted by a jury, almost four of every five defendants accused of assault 
and nearlr seven of every ten defendants accused of larceny received probation. 
When a jail sentence does result from conviction, it is likely to be for a short 
period. Given these conditions, a majority of defendants may feel that neither a 
trial lIor active negotiations with the prosecutor is necessary. And a defense 
attorney may best serve his client's interest by facilitating his plea of guilty. 

Rosett and Cressey emphasize plea bargaining as a method of "settling dis­
putes," a view that is consistent with the infrequency of prison sentences for 
assault and larceny cases. IS From the case settling perspective, it is reasonable to 
believe that "routine" cases have little to be contested, especially if both the 
defense and the prosecution believe in the defendant's guilt. Solutions to conflicts 
are sought in what is believed to be an appropriate settlement given the nature of 
the offense. Robbery, burglary, assault, and larceny are high-volume offenses, so 
there IS ample opportunity for "rules of thumb" to arise, especially since senior 
Assistant U.S. Attorneys supervise plea negotiations. Since probation frequently 
follows conviction at trial, guilty plea dispositions are to be expected. When more 
difficult cases appear (in particular, those that might result injail stays), there may 
be less pressure to concede with a bargain. 

Other researchers have pointed out that trials are disruptive, not only for judges 
and prosecutors, but also for defense counsel. A defendant is typically incapable 
of determining whether he receives a bargain. Given the high incidence of proba­
tion, the prosecutor's willingness to award charge reductions (which do not neces­
sarily lead to sentence concessions), and the actual award of sentence reductions 
in robbery cases, it is easy to see how a plea bargaining "myth" is preserved for 
non-robbery offenses. From the organizational viewpoint, a high volume of' guilty 
pleas preserves organizational equilibrium at the same time that it appears to serve 
the defendant's interests. As a result, the plea bargaining "myth" promotes the 
smooth operation of criminal justice. 
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Finally, it should be noted that the statistical analysis that forms the basis for 
finclngs reported here captures only routine case handling. It may be that plea 
bargaining is more important in atypical cases, and that in those cases, sentence 
concessions do occur. Furthermore, it is reasonable to expect that these atypical 
cases are the most highly publicized-among offenders, through shop-talk, and 
through the media-and eventually come to characterize what is believed to be 
typical in the criminal justice process. Whatever the explanation, sentencing 
concessions in exchange for guilty pleas do not appear to be pervasive in the D.C. 
Superior Court. 

Temporarily leaving descriptions of plea bargaining, and turning to reasons 
given for dismissing criminal cases, Table 6 shows that reasons for these disposi­
tions vary considerably across categories. Correcting for the category "un­
known," it is possible to determine why ca.ses were dismissed by the prosecutor 
despite an initial estimate that the defendant was likely to be factually guilty and 
stood a good chance of being convicted. 16 

First, the large proportions of dismissed cases reported in Figures 4 and 5 are 
somewhat misleading. Approximately 10 percent of all dismissals were part of a 
plea bargain, primarily in exchange fOJ: a plea to another charge in the same case. 
Ultimately, then, defendants in this category are convicted and sentenced for at 
least some offense. Similarly, over half of the larceny filings, almost 20 percent of 
the burglary filings, and 6 percent of the assault filings were assigned primarily to 

Table 6. 
Reasons Given by the Prosecuting Attorney for Nolles and Dismissals, Corrccted for the 

Catcgory "Unknown'''' 
(percentage) 

Type of Offense 
Reason Given 
by Prosecutor ASSAULT ROBBERY LARCENY BURGLARY 

Evidence problemsh 

Witness problems" 
Due process 
Bookkeepingd 
Lacks metit" 
Diversionf 

Guilty plea" 

Source: PROMIS. 

10% 
59 
o 
6 

12 
6 
6 

31% 
27 
o 

10 
31 
o 
2 

101)( 
21 

I 
3 
5 

51 
17 

161ff 
31 
o 

10 
16 
16 
7 

Note: Number of cases examined: assault (781), robbery (662), larceny (1,154), and burglary (577), 
excluding cases in which the reasons for dismissals were not known. 
"The reason for lack of prosecution was frequently unknown: assault (32'7c), robbery (38%), larceny 
(27'7c), and burglary (39'7c). 

liThe most frequently cited "evidence problems" were (I) analysis report unavailable, (2) analytic 
results insufficient to prove offense, and (3) physical evidence unavailable to prove offense. 

<The most frequent explanations of "witness problems" were (I) complaining witness did not appear 
or was unfit for trial, (2) unable to locate complaining witness. and (3) police officer failed to appear or 
was unavailable. 

""Bookkeeping" most frequently refers to (I) charge mooted by verdict of the most serious offense 
and (2) charge to be picked up by the grand jury. 

('The dominant explanation for "lacks prosecutive merit" was that the offense was trivial or insignifi­
cant. 

r Diversion was primarily to Project Crossroads or the First Offender Treatment program. 
"When "plea bargain" was given as an explanation for dismissals, it generally meant that the defendant 
pled to another charge in the current case in exchange for a nolle of this charge. 
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one of two diversion programs existing in the District of Columbia. To the extent 
that diversion is considered to be an appropriate form of disposition, these offend­
ers are not "escaping" the system scot-free. In addition, a significant proportion 
of criminal cases lack prosecutory merit because of the trivial or insignificant 
nature of the offense. As shown in Table 6, 31 percent of the robbery filings, over 
10 percent of the assault filings, and almost 20 percent of the burglary filings 
lacked merit. When the statistics are corrected to account for plea bargaining, 
diversion, and cases that lack prosecutory merit, the proportion of nolles and 
dismissals attributed to problems with the case, witness or evidence problems, or 
due process concerns falls markedly to 69 percent for assault, 58 percent for 
robbery, 32 percent for larceny, and 47 percent for burglary. These final figures 
provide a better estimate of the number of defendants who appear likely to be 
guilty but who manage to largely escape the judicial process. 

These numbers, however, still overstate the proportion of defendants who "es­
cape" the criminal justice process. It is widely recognized that the prosecutor's 
charging responsibility is not limited to selecting cases with a high probability of 
conviction. He must also consider the appropriateness of the criminal process in 
managing conflicts that result in arrests. 

Assistant U.S. Attorneys meet this responsibility by selectively filing criminal 
cases. 17 In another of the PROMIS Research reports, for example, Kristen Wil­
liams found that cases in which the victim provoked or participated in the criminal 
event were more likely to be dropped at screening, a policy choice that appears to 
reflect the defendant's diminished responsibility or the victim's lack of deserved­
ness in such cases. In cases of aggravated assault, sexual assault, and robbery, 
victims who were chronic alcohol abusers were more likely to have their cases 
rejected at screening-either because they were seen as potential witness prob­
lems, or because the crime was ambiguous, or because they were seen as less 
deserving. Also, the social relationship between the victim and the defendant 
frequently made a difference in case processing, perhaps because witness prob­
lems were more likely to occur, or because the criminal process was seen as 
inappropriate in handling what were essentially domestic relations problems. 

Thus, in screening cases Assistant U.S. Attorneys recognize that criminal pros­
ecution is frequently inappropriate in settling disputes. First, conviction may be 
unlikely either because the witness is not reputable or is unlikely to testify. Sec­
ond, many ostensible crimes are actually domestic disputes, often involving fam­
ily, friends, or lovers, and are probably not suitable for resolution in the criminal 
courts. 

Yet the fact remains that from 32 to 69 percent of all nol prossed cases result 
from witness problems and difficulties with physical evidence, and a majority of 
these cases would likely not fall into the category "inappropriate for criminal 
prosecution," for several reasons. First, case screening occurs early when there 
are indications of victim provocation and participation, alcohol abuse by victims, 
and a reluctance to testify because of a close social relationship between the 
defendant and the witness. These factors have much less or no impact on disposi­
tions once a case has been filed. Thus, since Table 6 lists reasons given for 
dismissing cases following case filings, other explanations must underlie these 
reasons. 

Second, in his study of witness cooperation, Frank Cannavale concluded: 

... that communication difficulties between police/prosecutor and witness pre­
vented prosecutors from ascertaining the true intentions of many witnesses. As a 
result, many witnesses were regarded as noncooperators when this was not necessar­
ily their conscious choice. The impact on prosecutive effectiveness is obvious: many 
cases may have been rejected, dropped or dismissed when they could and should 
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have been pursued, had communication problems not led prosecutors to misinterpret 
witnesses' intentions. IS 

In interviews with 215 persons labeled as noncooperative by prosecutors, 94 
percent disagreed with the prosecutor's assessment and asserted that they were 
willing to testify.19 

In part, witness problems seem to arise because police officers either fail to get 
the names of witnesses or inaccUlately record addresses. But Cannavale also 
concluded: 

Failing to contact a witness in order to arrange an appearance at trial, the prosecu­
tor's office leaves a telephone message, which is never passed on to the witness. 
Time constraints do not permit follow-up by the prosecuting attorney, and there is a 
scarcity of qualified support staff to do it. The witness fails to appear, which, in all 
likelihood, leaves the prosecutor little choice except to check as the reason for 
dropping the case "witness no show. "~IJ 

These findings linking resource constraints to witness problems and dismissals 
are important to an assessment of plea bargaining, for two reasons. First, the 
actual availability of witnesses and physical evidence is less important to a guilty 
plea than it is to a trial; that is, a prosecutor who negotiates an out-of-court 
settlement need not worry that a crucial witness will fail to appear for trial. 
Second, to the extent that guilty pleas free prosecutory resources that otherwise 
would be devoted to trial preparation, it is possible to be more thorough in case 
preparation-including maintaining contact with witnesses and gathering physical 
evidence. Referring back to the model developed in Chapter 1, it is our expecta­
tion that the larger the number of guilty pleas, the smaller the number of dismis­
sals. 

This hydraulic model of prosecution receives additional support from the effect 
of a career criminal program, Operation Doorstop, initiated in August 1976 by the 
Metropolitan Police Department and the U.S. Attorney's Office for the District of 
Columbia. Prior to 1976, the fact that a defendant was a career criminal did not 
cause the prosecutor to devote special attention to his case, with tho exception of 
serious crimes with marginal evidence. 21 After this experimental program was 
instituted, experienced prosecutors and police investigators were speciaIIy as­
signed to the cases of repeat, violent offenders when the defendant: 

• was arrested for a crime of violence while on probation or parole for a felony, 
or 

• was arrested for a felony while on probation or parole for a crime of violence, 
or 

• was arrested for a crime of violence and possibly subject to pretrial detention. 

Selection was made after case screening, and not all eligible cases were selected. 
Four prosecutors are assigned to Operation Doorstop. One prosecutor is re­

sponsible for the case following screening through indictment; the second is re­
sponsible for trial and sentencing. In addition, six police officers are available for 
special investigations. 22 

It is not possible to conclude definitively that Operation Doorstop had an impact 
on case processing because of the selective nature of the program. Nevertheless, 
its apparent impact is consistent with expectations. Only 6 percent of the career 
criminal cases (148) were dismissed compared with 35 percent of all other felonies 
(2,441). Trials were also more likely to occur for career climinal cases (23 percent 
to 17 percent of all cases going to trial or entering a guilty plea), and trials were 
more likely to result in conviction (85 percent to 73 percent). Also, career criminal 
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cases required only half the court time that was required for other felonies (113 
days to 235 days).23 

Given that career criminals were not previously given special prosecutory con­
sideration, these findings seem to indicate that many cases are dismissed, and 
others are disposed of by guilty pleas, partly because of resource constraints. 
Implications of the above findings and the presumption of an inverse relationship 
between guilty pleas and dismissals are discussed in the next section. 

THE COSTS AND BENEFITS OF PLEA DISPOSITIONS IN THE D.C. COURTS 

In this section, some cost and benefit implications are derived from the above 
findings. Conclusions are drawn with respect to the returns from (1) increasing the 
number of trials, (2) reducing sentencing concessions exchanged for guilty pleas, 
and (3) reducing the number of dismissals. Rough approximations are offered 
here; these conclusions will be somewhat modified in light offindings presented in 
the next chapter. 

The importance of considering recidivism in this analysis is emphasized by 
findings reported in the PROMIS research report, The Scope and Predictioll of 
Recidivism. In her analysis of recidivism in the District of Columbia, Kristen 
Williams pointed out that over a 56-month period "30 percent of the defendants 
were arrested two or more times, and they accounted for 56 percent of the arrests. 
Almost one-quarter of the arrests involved only 7 percent of the defendants.' '24 

Williams goes on to report: "Twenty-eight percent of the defendants had two or 
more accepted cases, and they accounted for 53 percent of all accepted cases. "25 

Thus we see that the public incurs considerable costs from the subsequent crimi­
nal activity, rearrest, and reprocessing of individuals originally handled in the 
criminal courts, and the public interest demands that attention be paid to the effect 
the guilty plea process has on future crime. 

The first cost considered is th~t associated with future crime. For present 
purposes, a record was made of whether a defendant was rearrested for a felony, 
for a misdemeanor, or was not rearrested within a period of two years subsequent 
to the disposition of the original charge. Table 7 reports our findings. In the table, 
the original disposition is classified into five categories: guilty plea, conviction at 
trial, acquittal at trial, nolle prosequi after filing, and not accepted for prosecution. 
The analysis was repeated four times, once each for the charges of assault, rob­
bery, larceny, and burglary. 

Different patterns emerge in these four tables, but these differences can be 
explained using the findings reported earlier. First, it is evident that persons 
convicted by guilty plea and persons convicted by trial recidivate at approxi­
mately the same rate. The one exception is that accused robbers who plead are 
more likely to recidivate than are robbers convicted at trial. These findings were 
expected, given what is now known about plea bargaining. Plea bargain sentence 
concessions were not awarded to defendants in assault, burglary, and larceny 
cases. Not surprising, then, for these offenders, the incapacitative-deterrent effect 
appeared to be identical no matter how these offenders were convicted. Sentenc­
ing concessions for plea bargains were awarded to robbery defendants. It is 
noteworthy that, for robbery, those convicted by guilty pleas were rearrested 27 
percent of the time, while those convicted at trial Were rearrested only 17 percent 
of the time. Moreover, guilty plea defendants in robbery cases were rearrested for 
felonies more than twice as frequently as those convicted at trial. 26 
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Table 7. 
1974 Dispositions and New Offenses in the Two Years 

Subsequent to the Initial Disposition (1974-1976) 
(percentage) 

New Offenses 

Plea Bargaining 

Original Disposition None Misdemeanor Felony 
ASSA UL T" (N - 1,962) 

Plea 77% 11% 12% 
Convicted at Trial 81 lJ 7 
Acquitted at Trial 77 10 13 
Nolle/Dismissal 71 14 15 
No Filing 73 14 13 

ROBBERY eN = 1,199) 
Plea 73% 10% 18% 
Convicted at Trial 83 10 7 
Acquitted at Trial 55 24 21 
Nolle/Dismissal 54 21 25 
No Filing 56 20 24 

LARCENY (N - 2,156) 
Plea 59% 25% 16% 
Convicted at Trial 59 25 16 
Acquitted at Trial 61 13 26 
NollelDismissal 75 15 10 
No Filing 64 22 14 

BURGLARY eN = 1,189) 
Plea 66% 15% 19% 
Convicted at Trial 68 15 18 
Acquitted at Trial 44 20 37 
Nolle/Dismissal 55 19 26 
No Filing 62 22 16 

Source: PROttlIS. 
aNot statistically significant. All other crime categories significant at .01, using X2 as a criterion. 

It is important to be aware that these calculations compare a conviction by 
guilty plea with a conviction by trail. Next, it is necessary to consider defendants 
acquitted at trial. From earlier findings, it is evident that the probability of convic­
tion at trial is uncertain. For robbery alone, only 78 percent of the defendants who 
went to trial were convicted; defendants accused of other offenses were convicted 
even less frequently. If an individual is acquitted at trial, he of course receives no 
sentence. This outcome leads to an interesting observation. 

Turning again to Table 7, it is notable that accused robbers who were convicted 
at trial were rearrested only 17 percent of the time, but they were rearrested 
almost half the time (45 percent) if acquitted. With this calculation in mind (and 
recognizing that there is no one-to-one correspondence between an arrest and a 
crime), it is appropriate to reflect on the cost of a guilty plea versus acquittal in 
robbery cases. In terms of cost to the public, a guilty plea is just slightly more 
likely than a trial (with its attendant possibility of acquittal) to result in a future 
offense.27 Therefore, the public does not seem to suffer from a plea bargain in a 
robbery case, although it must be noted that a guilty plea is somewhat more likely 
than a trial to result in an arrest for a felony. The savings are greater in burglary 
cases, for which plea bargaining concessions are insignificant; individuals acquit-
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ted at trial are much more likely to recidivate than those convicted by plea or 
trial. 28 In contrast, no "future crime savings" arise for larceny and assaults, 
probably because convictions for these offenses frequently result in probation or 
an abbreviated prison term. Overall, it is reasonable to conclude that at worst the 
plea bargaining process (whether or not it involves a sentence concession) does 
not greatly increase crime, and-since sentencing concessions are infrequent­
likely reduces crime in the District of Columbia. 

The plea bargaining process appears not only to reduce acquittals, it may also 
reduce crime by reducing the number of cases dismissed. If proponents of plea 
bargaining are correct, a steady flow of convictions will result only if an expediti­
ous method exists to dispose of criminal cases. Otherwise, many more cases 
would have to be dismissed. 

Referring back to Table 7, we can learn what happens (in terms of future crime) 
following a dismissal. With the exception ofiarcenists, it is evident that recidivism 
is much higher for defendants who have their original cases nolled, relative to 
defendants who are convicted either by plea or trial verdict. 29 These estimates 
actually understate the importance of a conviction, for two reasons. First, be­
tween 5 and 10 percent of the dismissals are refiled and ultimately end in a 
conviction. Second, what appear to be dismissals (diversion and guilty plea) actu­
ally result in an individual coming under the control of correctional authorities. 
For these two reasons, the recidivism information understates the amount of 
crime that would be committed by persons who were dismissed. 

Conservatively speaking, then, being dismissed increased the probability of a 
rearrest reaching Superior Court by over .20 for robbery, by less than .10 for 
assault, and by about.lO for burglary. If the rate of prosecutions is sensitive to the 
rate of guilty pleas, then it is apparent that future crime can be reduced by plea 
bargaining. 

To this point, it has been shown that the plea bargaining process results in less 
crime for the community. For three charge categories, the guilty plea process 
reduced crime by eliminating the chance of acquittal at trial. In the fourth charge 
category (robbery), plea bargaining was discovered not to increase total crime 
substantially, although guilty plea defendants committed somewhat more serious 
offenses. Also, for three charge categories, it was found that plea bargaining had 
the potential to reduce crime if the number of prosecutions was thereby increased. 
Larceny was an exception; for these cases diversion appeared to be superior to 
formal prosecutions. 

Other savings result from the guilty plea process. Trials are expensive; guilty 
pleas are relatively inexpensive. For the D.C. prosecutor's office, it is estimated 
that an average felony trial requires an additional 40 hours of attorney time at a 
cost of about $388. From a California study, ajury trial required 1,452 minutes on 
the average and cost over $3,000 relative to a guilty plea that lasted about fifteen 
minutes and cost about $215.3,° Clearly, a guilty plea saves the public considerable 
costs. . 

To the extent that current processing of criminal cases affects future criminal 
behavior, current processing determines future court costs. Looking at Table 8, it 
is evident that acquittal at trial and failure to prosecute increase the chances of 
having to process a case in the future. For robbery suspects, a dismissal was twice 
as likely to result in a future tria! as was either a trial or guilty plea. The results 
are the same for assault cases and burglary cases: dismissal of the current case will 
result in an increase in future trials. 

In summarizing the costs and benefits of plea bargaining, evidence indicates 
that plea bargaining is likely to be cost-effective. First, it was noted that when 
sentence concessions were made, the cost of future crime and crime control 
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Table 8. 
1974 Dispositions and New Processing Two Years Subsequent to the Initial Disposition 

(1974-1976)" 
(percentage) 

New Processing 
Odginal Disposition None Plea Tdal No Prosecution No Filing 

ASSAULT" (N = 1,962) 

Plea 78% 8% 3% 5% 5% 
Convicted at Tdal 83 7 3 3 3 
Acquitted at Trial 81 5 6 3 5 
NollelDismissal 73 8 4 9 6 
No Filing 73 7 3 10 7 

ROBBERY (N = 1,199) 

Plea 75% 9% 3% 7% 6% 
Convicted at Tdal 85 5 3 6 I 
Acquitted at Tdal 59 10 3 16 11 
NollelDismissal 57 15 6 16 7 
No Filing 59 11 7 11 13 

LARCENY (N = 2,156) 

Plea 61% 16% 5% 11% 6% 
Convicted at Trial 62 15 5 II 8 
Acquitted at Tdal 63 12 5 7 13 
N ollelDismissal 76 9 2 8 4 
No Filing 65 11 5 12 7 

BURGLARY (N = 1,189) 

Plea 68% 14% 2% 10% 7% 
Convicted at Tdal 71 13 4 13 0 
Acquitted at Trial 50 15 5 20 10 
Nolle/Dismissal 58 15 5 15 7 
No Filing 64 11 5 11 9 

Source: PROMIS. 
"Because of the small number of observatio~s in some cells, Chi-square is not meaningful for this 
category. 

increased. However, bargains were less pervasive than seems commonly imag­
ined, and even where they did occur, the savings in terms of a foregone trial 
probably offset the cost of increased recidivism. Second, the greatest cost to the 
public, and to the criminaljustice system, likely arises from a failure to prosecute. 
If plea bargaining enables the prosecutor to handle a larger number of cases, then 
it is likely to lead to considerable future savings in terms of reduced recidivism and 
the costs of criminal justice. A reasonable assessment of the data presented is that 
plea bargaining is cost effective, at least in the District of Columbia Superior 
Court, and for the costs and benefits considered here. 

It should be noted that to this point other costs and benefits have not been 
incorporated into the analysis. The benefits derived, in terms of reduced crime, 
are purchased at a cost of expensive prisons and jails. 31 The size of the benefit­
cost ratio of incarceration remains an open question that cannot be resolved 
without accurate measurement of the cost of crime, the utilitarian returns from 
punishment (deterrence, rehabilitation and incapacitation) and the value to the 
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public of retribution. A second notable omission is any mention of the returns of 
"doing justice." This second omission is intentional, but not permanent; this 
important consideration will be addressed in Chapter 6. 

SUMMARY 

A question was posed early in this chapter: Who gains and who loses from plea 
bargaining? It is now possible to summarize an answer to this question. 

The Defendant 

If a defendant goes to trial, he stands a fairly good chance of acquittal. A guilty 
plea makes conviction a certainty. Concern was expressed that a guilty plea 
increased the conviction of the factually guilty, but at the expense of convicting 
the legally innocent. 

Contrary to expectations, sentence concessions were not routinely awarded to 
suspects entering guilty pleas. In fact, no bargaining was apparent for assault and 
larceny cases. For burglary, many guilty pleas followed charge reductions, but 
there was no evidence that these charge reductions resulted in lenient sentences. 
Only for the offense of robbery were sentences more severe for offenders con­
victed by trial. In these cases, probation was more frequent, and prison sentences 
tended to be shorter, for suspects convicted by plea. Many guilty pleas followed 
charge reductions. 

Defendants who were formally processed did not seem to differ substantially, in 
terms of probability of conviction, from suspects whose cases were nolled or 
dismissed for want of prosecution. Willingness of a witness to testify was an 
important determinant of final prosecution. 

The Prosecutor 

As the defendant's adversary, the defendant's losses are the prosecutor's gains. 
Thus, the prosecutor benefits from increased convictions and loses little from 
bargaining concessions. Only for robbery do guilty plea defendants appear to 
receive more lenient treatment. 

Since a trial is much more expensive than a guilty plea, a guilty plea saves the 
prosecutor resources. It is likely that without those savings his office would be 
forced to handle a reduced work load. 

We find no evidence that plea bargaining causes the prosecutor's future work 
load to increase substantially. On the contrary, the informal conviction of current 
cases-by increasing the overall number of convictions without significantly re­
ducing the sentences received-appears to reduce the amount of criminal cases 
that are received in the future. 

The Public 

The plea process reduces criminal behavior, largely by increasing the number of 
convictions without offsetting losses resulting from more lenient plea bargain 
sentences. 

The public benefits from (1) a reduced cost of processing current criminal cases 
and (2) a reduced rate of future criminal cases and, as a result, a smaller dollar cost 
for future processing. 

Evidence to this point indicates that a significant improvement in criminal court 
processing would result from preventing evidence of guilt from df:teriorating, 
largely due to problems with witnesses. 
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VVhy Do Guilty Pleas Occur? 

Chapter 4 provided insights into the private and social costs and benefits of 
plea bargaining, but it did not explicitly address why plea bargains arise, nor why 
guilty pleas greatly outnumber trials. In this chapter, the question is posed: Why 
do plea bargains occur? Answers are sought in the following explanations: 

(1) Resource constraints require h~expensive dispositions for routine cases. 
(2) The sentence following a guilty plea reflects what is likely to happen at 
trial and thereby !reduces the uncertainty of trial, as well as the organiza­
tional and pecuniary expenses that a trial entails. 
(3) Plea bargaining increases the defendant's confidence that the sentence 
will reflect mitigating circumstances relevant to his case. 
(4) Variations in p]ea bargaining can best be explained by the proclivities of' 
individual prosecutors, defense counsel, and judges to settle out of court. 

THE IMPACT OF RESOURCE CONSTRAINTS ON CASE DISPOSITION 

There is little question that plea bargaining as a method of case disposition has, 
to a large extent, arisen because of resource constraints imposed on key criminal 
justice actors. For tlhe prosecutor, for example, it has been estimated that an 
average felony trial r·equires an additional 40 hours of attorney time beyond what 
is required for a guilty plea. The additional preparation costs about $388. In 
contrast. guilty plea lnegotiations seldom require more than ten or fifteen minutes 
of attorney preparation. 

Public defenders and appointed and private attorneys are said to have even 
tighter resource constraints. In the District of Columbia, the public defender's 
office employed 39 full-time litigating lawyers and closed the cases of more than 
4,066 clients during FY 1975, hardly a program capable of supporting a large 
number of trials. 1 O'.lt-of-court settlements appear to be dictated in routine cases. 

From a California study, ajury trial required 1,452 minutes on the average, and 
cost the state over $3,000.2 In contrast, processing a guilty plea took about fifteen 
minutes and cost about $215. Assuming similar estimates pertain to the D.C. 
Superior Court, the judiciary wodd most likely be expected to join the prosecutor 
and defense counsel in promoting guilty pleas. 

Becauf'e of the high resource costs of a trial, it is reasonable to believe that 
fewer cases could !be processed if more trials were demanded. Thus, plea bargain­
ing is an adaptation to resource constralnts. In this study, a narrower issue was 
examined; specifically, accepting the argument that in the long run resource con-
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straints provide an incentive to plea bargain, is it possible to observe short-run 
adjustments in case disposition following changes in work loads. 

Data were available over a two-year period commencing on January 1, 1974, 
and ending on December 31, 1975. For each week over this period, it was possible 
to determine the following: (1) the ratio of trials to guilty pleas; (2) the ratio of 
nolIes and dismissals to all dispositions (nolIes, dismissals, trials, and guilty 
pleas); (3) the number of arrests; (4) the number of cases filed; and (5) the number 
of trials. Interest centered on explaining the ratio of trials to pleas and the ratio of 
dismissals to total dispositions, as functions of work load, which was measured 
alternatively as arrests, filings, and trials. The analysis was repeated separately 
for felony cases and misdemeanors. 

Statistical testing, involving an advanced regression model, was complex. Spec­
ification of the regression equations can be found in the technical appendix. The 
findings are unambiguous, however: we uncovered no evidence that, over the 
short run, case dispositions varied with work loads. 

The evidence is consistent with an explanation that increasing work loads are 
handled by temporary increases in productivity or by letting the backlog of cases 
buiId.3 Short-run adjustments are not made in the way that cases are handled, or at 
least the adjustments were not apparent in the decision to nol pros or in the 
decision to go to trial. Concluding that work loads cannot, in the short run, explain 
much about plea bargaining, we excluded work load as an explanatory variable 
from the remainder of this analysis. 

REDUCING UNCERTAINTY 

A second explanation of why plea bargains arise is that the sentence folIowing a 
guilty plea reflects what is likely to happen at trial and thereby reduces both the 
uncertainty of a trial and the organizational and pecuniary expenses a trial entails. 
If this argument has substance, it would be expected that the offer of a charge 
reduction, reputed to be the dominant form of concession offered by the prosecu­
tor in the District of Columbia, should decrease with the probability of conviction 
and increase with the severity of the sentence that would be expected if the case 
went to trial. 

Attempting to confirm these eX;Jectations raises a problem. Whiie prosecutors 
may reduce charges to facilitate guilty pleas, other types of bargains are offered, 
and a charge reduction is reputedly not necessary to extract a plea bargain conces­
sion from the sentencing judge. Recognizing this, a second proposition was posed. 
The severity of the sentence received following a guilty plea should (a) increase 
with the probability of conviction at trial, (b) decrease with the probability of 
recf.:iving probation if convicted at trial and, if charge reduction is important, (c) 
decrease when the prosecutor has agreed to reduce charges. 

Table 9 shows whether these patterns exist. First, the table compares character­
istics of individual cases in which there was a charge reduction with those in which 
a charge reduction was not offered. This comparison is drawn for the probability 
of acquittal at trial (estimated from the earlier conviction regressions), the proba­
bility of conviction at trial (estimated by the screening prosecutor), and the proba­
bility of probation if convicted at trial (estimated using the earlier sentencing 
regressions). 4 One other variable, whether the defendant was released on personal 
recognizance, was u,~o included in the table. This latter variable permits us to test 
the hypothesis that pretrial release conditions affect a defendant's ability to bar­
gain. 

Table 9 also compares cases by type of sentence received folIowing a guilty 
plea. Defendants receiving probation were compared with defendants receiving a 
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Table 9. 
Comparison of the Probability of Conviction at Trial, the Probability of Probation Following 

Conviction at Trial, and Pretrial Release Status, by Charge Reduction and Sentence 

Disposition Probability 
and of 

Offense Acquittal 

Defendant Re-
ceived a Charge 
Reduction: 

Assault 
Yes 44%a 
No 38 

Robbery 
Yes 21" 
No 14 

Larceny· 
Yes 
No 

Burglary 
Yes 32 
No 31 

Defendant Sen-
tenced to Pro-
bation following 
a Guilty Plea:" 

Assault 
Yes 36,1 
No 17 

Robbery 
Yes 18h 
No 9 

Burglary 
Yes 33 
No 30 

Larceny 
Yes 30 
No 30 

"Statistically significant at .OJ. 
hStatistically significant at .05. 

(percentage) 

Probability Probability Release 
of of on Charge 

Conviction Probation Recognizance Reduction 

73% 74% 58%" 
74 71 53 

73" 31" 44 
79 22 27 

77 51 42 
77 50 35 

73 78 62 II 
75 55 40 00 

76 30" 42 31 
81 12 9 00 

76 54" 47<1 18 
81 40 12 00 

76" 71" 58" 4h 
79 55 26 7 

C Because of the infrequency of charge reductions for larceny cases, no calculations were made for this 
offense. 

dStatistically significant at .10. 
"For assault, the alternative to probation is a prison sentence for any length of time. For all other 
offenses. the alternative to probation is a minimum sentence of three years or more. 

minimum prison sentence of three years or more (robbery, burglary, larceny) or a 
minimum sentence of any length (assault). Variables used to characterize cases 
correspond to those employed above. Findings were buttressed by statistical 
analysis reported in the technical appendix; the statistical significance reported in 
the table refers to this statistical analysis. 

The evidence in Table 9 is consistent with the expectation that a charge reduc­
tion reflects the likely outcome of a trial. For assault and robbery, there is a 
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statistically significant higher probability of acquittal; for robbery, there is a statis­
tically significant higher probability of probation following trial, for those persons 
who actually pled to a reduced charge. This finding indicates that the prosecutor 
assesses the outcome of a trial and reduces charges with this outcome in mind. 
Defendants receiving no reductions actually have more charges lodged against 
them. Thus, "room for bargaining" does not appear relevant; apparently an in­
crease in charges increases the probability of conviction and the severity of the 
sentence following a trial; in turn, the certainty and severity of a sentence reduce 
the likelihood of a charge reduction. It is also interesting to note that persons 
released on personal recognizance are much more likely to receive charge reduc­
tions. This is evidence that either (1) the prosecutor can take advantage of the lack 
of bargaining power of defendants who remain in jail prior to adjudication or (2) 
that the individual's community ties and "dangerousness" to the public-already 
considered in the ROR decision-are also taken into account by the prosecutor.s 

Clearly, a charge reduction is contingent on likely trial outcomes. But is a 
charge reduction a prerequisite for plea bargaining in the D.C. courts? We answer 
this question next and also determine whether the sentence received following 
conviction by plea varies with the certainty and severity of the sentence that 
would be received following trial. 

Table 9 indicates that, indeed, sentences do reflect trial outcomes. Compare the 
probability of acquittal for individuals receiving probation with the same probabil­
ity for individuals receiving three years or more as a minimum prison sentence. 
The differences are .36 to .17 (assault), .18 to .09 (robbery), .33 to .30 (burglary) 
and .30 to .30 (larceny). Looking at the same sentences with respect to the proba­
bility of probation foHowing conviction by trial, the differences are .78 to .55 
(assault), .30 to .12 (robbery), .54 to .40 (burglary), and .71 to .55 (larceny). This is 
strong evidence that sentencing following a guilty plea approximates wr.at would 
happen at trial. 

Interestingly, statistical results reported in the technical appendix do not indi­
cate that a charge reduction, by itself, results in sentence leniency. One reason for 
this is that conviction at trial may be to a "reduced" charge, although charge 
reductions remain more frequent for guilty plea convictions. Leniency is indicated 
by the findings in Table 9, which show that persons who received probation rather 
than lengthy prison terms were much more likely to have been released on per­
sonal recognizance: .62 to .40 (assault), .42 to .09 (robbery), .58 to .26 (larceny), 
and .47 to .12 (burglary). These findings indicate that the defendant's "dangerous­
ness" and suitabiiity for probation (indicated by firm community ties) are taken 
into account in the sentencing decision. Likewise, the sentencing decision varies 
with the numbci of charges. For assault, defendants receiving probation have, on 
the average, 2.7 charges compared with 4.0 for those receiving lengthy sentences. 
Comparable figures for other offenses are 3.3 to 5.9 (robbery) and 2.9 to 5.2 
(burglary). 

These findings indicate that the often-used characterization of prosecutors 
"bargaining away the store" is erroneous, at least for the D.C. courts. In Chapter 
4, it was shown that, with the exception of guilty pleas following an arrest for 
robbery, the average guilty plea results in a sentence closely corresponding to that 
received by similar defendants convicted at trial. The above analysis demon­
strates regularity in sentencing patterns. Persons who were dealt with leniently 
following a plea likely would have been shown leniency following conviction at 
trial; the converse holds for those offenders receiving harsh sentences. These 
findings point to a conclusion that the guilty plea process is an economical routine 
for approximating the outcome of an expensive trial. 
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In closing this section, we must note that neither the probability of conviction 
nor the likely sentence to be received following conviction explains the decision 
to actually enter a guilty plea. Neih • .;!r does pretrial detention nor the number of 
charges filed play an explanatory role. 6 To this point, our findings shed little light 
on the question of who enters guilty pleas. 

MITIGATING CIRCUMSTANCES 

Legal scholars have argued that plea bargaining distributes justice more equita­
bly by taking into account mitigating circumstances in negotiating a settlement. 
However, our findings indicate (with a few exceptions, as shown in the technical 
appendix) that it did not matter (a) that the crime was corroborated, (b) t.hat there 
was exculpatory evidence, (c) that there was provocation by the victim, Cd) that 
there was participation by the victim, (e) that the defendant was only an aider or 
abettor to the offense, or (f) that the primary victim was a corporation, associa­
tion, or institution. In individual cases these factors may be important, but ac­
counting for them in statistical analysis did not provide any additional insight into 
the guilty plea process. 

INDIVIDUAL PROCLIVITIES OF PROSECUTORS, DEFENSE COUNSEL, AND 
JUDGES 

Some scholars have argued that variations in plea bargaining arise because 
individual actors (prosecutors, defense counsel, and judges) have different prefer­
ences about bringing a case to trial. To investigate these individual differences 
as explanations of guilty pleas, we ranked these "actors" according to the fre­
quency with which they settled criminal cases by gUilty pleas. Then these rankings 
were compared across different types of offenses. If the rankings persisted (were 
statistically significant) across crime categories, this was accepted as evidence 
that individual proclivities must be taken into account in any explanation of plea 
bargaining. 

A prosecutor was included in the analysis only if he had been responsible for at 
least five criminal cases of the type used to establish the rankings. This meant that 
26 prosecutors were included for burglary and robbery, and 19 were included for 
assault and larceny. For burglary, the top six prosecutors disposed of all cases by 
plea, the bottom five disposed of 75 percent by plea. For robbery, the top and 
bottom five disposed of 96 percent and 44 percent of their cases, respectively, by 
pleas. For larceny, the top and bottom four settled 100 percent and 67 percent of 
their cases, respectively, by pleas; for assault, the comparable rates were 93 
percent and 49 percent. 

These comparisons indicate considerable variance across prosecutors in the use 
of plea bargaining, and the variance can be explained by the willingness of indi­
vidual prosecutors to go to trial. It can also be explained by assignments, sinc~ 
some prosecutors often handle cases from other prosecutors with instructions 
about plea agreements previously made with the defendant. The rank order corre­
lation between burglary and robbery was statistically significant at .10 (i.e., indi­
cating that there was a marginal relationship between prosecutors and disposi­
tions), and it was statistically significant at .05 for assault and larceny (i.e., indica­
tive of a strong relationship). It is reasonable to conclude that the rate of guilty 
pleas does vary across prosecutors. 

Next, judges were ranked with respect to the proportion of their cases termi­
nated with guilty pleas. Twenty-seven judges were included in the rankings for 
robbery and burglary, and 26 were included in the ran kings for larceny and as-
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sault. Only judges who had terminated at least five cases of each type considered 
were included in the rankings. 

We uncovered absolutely no evidence that judges varied according to a regular 
pattern in the proportion of cases settled by guilty plea. This finding is consistent 
with qualitative evidence that there is little or no judge shopping for felony cases 
in Superior Court.7 

Finally, the rate at which defense counsel participate in plea bargaining was 
examined. Here the data were grouped as "public defender" and "other" (con­
sisting of counsel appointed through the Criminal Justice Act and privately re­
tained attorneys); a Chi-square test was used to determine whether type of repre­
sentation made a difference in whether the defendant went to trial. We found no 
evidence that type of counsel was correlated with this decision. 

Having found that type of counsel did not affect the choice between a trial and a 
guilty plea, we examined whether individual defense lawyers were more or less 
likely to go to trial. As was done with prosecutors and jUdges, the ran kings (by 
frequency of guilty plea dispositions) of defense counsel were compared for lar­
ceny and assault, and robbery and burglary. Only attorneys who handled at least 
four cases of each type of offense were included in the analysis. Altogether, there 
were 23 lawyers in the robbery and burglary comparisons and 18 lawyers in the 
larceny and assault comparisons. The resulting rank order correlations indicated 
that knowing the defense counsel did not increase our ability to explain who goes 
to trial. That is, there was little or no consistency in the rates at which defense 
lawyers went to trial. 

These findings do not indicate that the defense counsel never matters. On the 
contrary, experienced prosecutors have stated that some attorneys are known as 
"pleaders" and are treated accordingly. What this evidence does indicate, how­
ever, is that the proclivities of individual defense counsel to go to trial, or to enter 
a guilty plea, are not so strong that taking them into account improves our ability 
to understand the guilty plea process. 

SUMMARY 

In this chapter, explanations were offered for why guilty pleas occurred. Four 
conclusions were reached: 

(1) In the long run, resource constraints undoubtedly have an effect on case 
dispositions. For the short run, however, we found no evidence that work 
loads affect the way that cases are handled. 
(2) The probability of charge reduction and the severity of the sentence 
received following conviction at trial varied in the expected direction both 
with the probability of conviction at trial and the probability of receiving 
probation if convicted at trial. Plea bargaining was found to be an inexpen­
sive way to approximate the outcome of a trial. The plea bargain itself (a 
reduced charge) had no independent effect on the sentence received follow­
ing a guilty plea. We did find that defendants released on personal recogni­
zance did considerably better at sentencing than defendants who received a 
different form of release or were detained in jail. 
(3) Mitigating circumstances were not reflected in our examination of the 
guilty plea sentence. 
(4) Prosecutors varied in the extent to which they disposed of criminal cases 
by going to trial. 
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1. Public Defender Service for the District of Columbia, Fifth Anllual Report, Fiscal 
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either the family or mental health division. Others were felonies (40 percent) and mis­
demeanors (10 percent) handled in Superior Court. 

2. Ralph Anderson and Associates, Guidelines for Determining the Impact of Legisla­
tion on the Courts, JudiG.ial Council, State of California (Sacramento, 1974). 

3. See Jack Hausner and Michael Seidel, An Analysis of Case Processing Time in the 
District of Columbia Superior Court, PROMIS Research Publication no. 15 (lNSLA W, 
forthcoming). 

4. Although the screening prosecutor's estimate of the probability of conviction was not 
correlated with the actual probability of conviction at trial, it was included in the regression 
specifications because of its potential effect on the prosecutor's behavior. That is, even 
erroneous information-if believed-is important in making decisions. 

5. See Jeffrey A. Roth and Paul B. Wice, Pretrial Release and Misconduct in the District 
of Columbia, PROMIS Research Publication no. 16 (INS LA W, forthcoming), for a discus­
sion of the empirical validity of these assertions. 

6. Compare these findings with Lynn Mather, "Some Determinants of the Method of 
Case Disposition: Decisionmaking by Public Defenders in Los Angeles," Law and Society 
Review 8, no. 1 (Fall 1973). However, it should be noted that some of the explanatory 
variables used for our analysis actually measured the perceptions of the trial outcome held 
by the prosecutor and defense counsel. A more rigorous examination of the decision to 
enter a guilty plea must take these "mentalistic constructs" into account. C.f. William M. 
Landes, "An Economic Analysis of the Courts," The JOl//'Ilal of Law and Economics 14 
(April 1971): 61-107. 

7. Individual judges do have reputations for handling a large number of guilty pleas, at 
least for misdemeanors, and it is possible to judge shop in misdemeanor cases. "One 
judge ... stands out as unusually lenient. In 1975 he accepted more guilty pleas (756) than 
all other judges on the court combined (623). The reason: [he] sends to jail less than 14 
percent of those who plead guilty or are found guilty by him [relative to 25 percent over­
all]." David Pike and Tom Crosby, "Criminals 'Shop Around' in District Courts for the 
'Soft' Judges," The Washington Star, January 10,1978. 
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Crime Control and Due Process 
Concerns 

In the previous five chapters, two questions were addressed: Who gains and 
who loses from plea bargaining? Why do plea bargains occur? Important aspects 
of plea bargaining were quantified, and the findings point toward policy prescrip­
tions, at least for the Superior Court of the District of Columbia. In this chapter, 
concern shifts from positive analysis (i.e., analysis of how the criminal justice 
system does work) to normative analysis (i.e., analysis of how the criminaljustice 
system might be made to work better). 

Along with this shift comes recognition that competing demands are made of 
criminal justice and that no universal criterion is available to determine whether 
and when the process works well or badly. Readers inclined toward a crime 
control perspective will probably place more emphasis on implications the find­
ings have for the control of criminal activity; those of a due process bent willlikeJy 
weigh their notions of "justice" more heavily in any deliberation. Therefore, 
readers searching for unequivocal policy prescriptions are likely to be disap­
pointed. 

Given the plurality of interests represented in the criminaljustice system, no set 
of recommendations agreed upon by all could possibly evolve. However, it is 
possible to go too far with this caveat. In fact, a good deal of the material we have 
presented suggests recommendations consistent with both crime control and due 
process. This assertion is not paradoxical; despite the differences between the 
crime control and due process models, Herbert Packer carefully points out that 
both have a shared set of agreed assumptions. 

FACTUAL GUILT; LEGAL INNOCENCE 

The main thrust of the crime control and due process models can be usefully 
compared: the crime control perspective emphasizes arrest, conviction, and sen­
tencing of the factually guilty; the due process model emphasizes protection of all, 
especially the legally innocent. Of course, this characterization is useless until 
these terms are carefully defined and made operational, a task attempted in this 
section. 

Working definitions of factual and legal guilt will be developed diagramaticaIly, 
using Figure 6 as a reference. Although guilt and innocence are unobservable, a 
proxy for factual guilt that is consistent with the crime control model and a proxy 
for legal guilt that is consistent with the due process model follow from earlier 
analysis. We turn to the definitions first, operationalizing these definitions second. 

As a first step in defining terms, examine Figure 6.a, which consists of a rectan­
gle representing a group of persons arrested for criminal offenses and processed in 
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a single criminal justice jurisdiction. If the number of persons arrested were to 
increase, so would the dimensions of the box. Each point in this rectangle repre­
sents one arrestee. 

In 6.b, a circle representing individuals who are factually guilty is superimposed 
on the "arrest rectangle." By factual guilt we mean that individuals represented 
by this circle have committed a crime (not necessarily the one charged) and are 
cUlpable for their actions. The arrest, conviction, and sentencing of persons in this 
circle constitute the principal emphasis of crime control, but of course, not all of 
the factually guilty are arrested. The intersection of the arrest rectangle with the 
factually guilty circle represents individuals who (a) are factually guilty and (b) 
have been arrested. Since persons not arrested are beyond the purview of this 
study, the area of the circle that is outside the rectangle is omitted from sub­
sequent figures. 

There are three distinct groups in Figure 6.c: defendants who are legally and 
factually guilty (horizontal lines), defendants who are legally innocent but factu­
ally guilty (shaded), and defendants who are neither factually nor legally guilty. By 
legal guilt we mean that (a) there is sufficient evidence to convince ajudge or jury 
that a crime has been committed; (b) evidence exists to convince ajudge or jury 
beyond a reasonable doubt that the defendant committed the offense: (c) the 
prosecutor has countered any defense arguments asserting procedural ir­
regularities; and (d) the prosecutor has established that the defendant is culpable 
for his actions. 

It is important to be aware that factual guilt does not imply legal guilt. While the 
legally guilty are likely to be factually guilty because of the high standards of proof 
necessary to establish legal guilt, the converse is not true. As a result, legal guilt 
has been drawn as a subset of factual guilt. In the crime control model, a premium 
is placed on convicting the factually guilty; in the due process model there is a 
strong incentive to convict only the legally guilty. Since these two sets are not 
identical, at times advocates of the two models must necessarily work at cross 
purposes, which introduces an important fnction between the two camps. 

It can be seen in 6.d that the legally guilty are not always convicted at trial. That 
is, it is assumed that resource constraints limit the number of trials, and hence 
convictions at trial, to the cross-hatched area of Figure 6.d. In 6.e, most convic­
tions are recognized to arise from guilty pleas; hence, the shaded region contains 
all persons who were convicted either by trial or by plea. Note the irregular­
shaped region znclosed by the shaded area and the lower boundary of the arrest 
rectangle. This set contains persons who are legally guilty-that is, who would be 
convicted at trial-but whose cases for some reason were nolled. 

Finally, in 6.f, the shaded region appearing in 6.e is broken into regions that play 
an important role in the following discussion. First, there are regions that should 
be maximized (minimized) according to both the crime control and due process 
philosophy. Region i, identified earlier, is composed of individuals who are legally 
and factually guilty and who are convicted at trial. Region ii consists of persons 
who are legally and factually guilty, and convicted by guilty plea. Since legal and 
factual guilt exist, a well-ordered criminal justice system would make the sum of 
these two large. Correspondingly, both models would agree that the area of iii 
(legal and factual guilt followed by no conviction) should be minimized. In regions 
vi and vii, the defendant is not factuaIly guilty, a condition acceptable to both 
models only if he is not convicted. 

Second, there are regions corresponding to dispositions whose propriety is 
disputed. Individuals are assumed factually guilty, but legally innocent, in region 
iv. These individuals have committed an offense but would be acquitted at trial. 
The dispute arises because these persons are convicted by plea, an outcome not 
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acceptable from the due process perspective. Likewise, persons in region v are 
factually but not legally guilty. Despite factual guilt, these persons are not con­
victed, an outcome not acceptable from the crime control standpoint. 

A final rearrangement of these regions is appropriate for the discussion that 
follows. Defendants convicted at trial compose region i and part of region vi. 
Persons convicted by guilty plea fall in regions ii, iv, and part of vi. A nol pros 
would place an individual in region iii or v. We assume that the prosecutor refused 
to file charges in region vii. 

The reader who was careful to follow the geometry can begin to see its norma­
tive significance. There is agreement between the models that i and ii should be 
maximized while iii and vi should be minimized. But from a due process perspec­
tive, v should be maximized while iv is minimized. From the crime control stand­
point, the opposite should be the case. 

Has a bogus conflict been introduced? Is it likely that the areas of conflict 
between crime control and due process are so small, so unlikely to occur, that the 
concern is moot? Measurement of the relative areas of i through vii is impossible 
with precision, but the material presented in Chapters I through 5 provides rea­
sonable proxies for some of the due process and crime control concerns involved. 
With these measurements in mind, the extent of the conflict can be assessed. 

To operationalize legal and factual guilt, the following approach was taken. 
Conviction at trial means legal guilt: acquittal means legal innocence. By defini­
tion, there can be no exceptions. Of course, this says nothing about the legal guilt 
or innocence of persons not going to trial. Here the regression estimates are 
essential. If the probability of conviction at trial was high, then the individual 
would likely be iegally guilty. If, on the other hand, the probability of conviction 
was low, he would likely be legally innocent. 

In individual cases, using the regression predictions to determine legal inno­
cence or guilt is suspect; the predictions simply have too little accuracy. How­
ever, by averaging the estimated probabilities of conviction for a large number of 
defendants, it is possible to account accurately for the extent to which members of 
this group can be said to be legally innocent. Exactly this procedure was followed 
in Chapter 4, where findings led to two pertinent conclusions. First, area ii (legal 
guilt; factual guilt: conviction by plea) is probably about twice as large as area iv 
(legal innocence; factual guilt; conviction by plea), and area iii (dismissal of the 
legally and factually guilty) is comparable to area v (dismissal of the legally inno­
cent). 

These findings mean that plea bargaining is expected to increase the convictions 
of the factually guilty by reducing the number of criminal cases that are nolled. As 
such, plea bargaining is consistent with the crime control perspective. Plea bar­
gaining also increases the conviction of the legally innocent by (1) increasing the 
conviction of persons who otherwise would have been dismissed and (2) by sub­
stituting guilty pleas for trials. In this instance, plea bargaining works against the 
normative prescriptions of the due process model. The conflict is clearly 110/ 

moot; on the contrary, even though the estimates are approximations, they indi­
cate that conviction of the legally innocent is likely to increase significantly along 
with conviction of the factually guilty. 

PI)LICY IMPLICATIONS FOR CONFLICT RESOLUTION 

There is ample reason for conflict between advocates of the due process and 
crime control perspectives. But emphasizing this difference may hide areas in 
which the two models should agree. For instance, both models should agree that 
an increase in the judicial system's ability to demonstrate legal guilt would be an 
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improvement, provided procedural regularity is assured and law enforcement 
does not become obtrusive. Can the ability to demonstrate legal guilt be increased, 
given current criminal justice technology? Earlier research of PROrvIlS data ex­
plicitly addresses this question and is worth summarizing here. 

In a study of witness cooperation, Frank Cannavale demonstrated that prosecu­
tors frequently are unable to establish legal guilt because of uncooperative witnes­
ses.! Although Cannavale's main concern was that defendants are consequently 
often nol prossed, it is reasonable to believe that plea bargaining concessions also 
reflect the unavailability of witnesses. This suggests that a plea bargain secures 
convictions of the factually guilty, despite a relatively low probability of establish­
ing legal gUilt, and that "witness problems" are the reason why factual and legal 
gUilt might differ. 

Cannavale's insightful analysis has implications for present concerns. First, 
witnesses are forced to endure onerous conditions during criminal cases. These 
conditions range from lack of notification, crowded, uncomfortable witness 
rooms, and difficulties in locating the right courthouse, to a lack of concern by 
police and prosecutors for witness safety in the face of potential reprisals from 
defendants. A second problem illustrated by Cannavale is that the prosecutor's 
perception of the witness's willingness and ability to testify often appears to be 
erroneous. In a large number of cases in which the prosecutor cited "witness 
problems" as a reason for a dismissal, witnesses (who were interviewed as part of 
the study) recounted that they either were not aware of being a witness or were 
aware but were not asked to testify. The implication is that a demonstration of 
legal guilt can be increased by better handling of witnesses. 

A study by Brian Forst, et al., demonstrated that a minority of police officers 
make arrests leading to convictions. 2 Findings demonstrate that some officers are 
more adept at gathering physical evidence and securing witnesses. Forst suggests 
that if information was provided to police officers about how to make "good" 
arrests (i.e., arrests leading to conviction), the quality of evidence available to 
prosecutors would increase. Again, then, a mechanism is seen to exist that could 
increase the system's ability to establish legal guilt or innocence. 

Convicting the factually guilty when legal guilt cannot be established creates 
friction between due process and crime control advocates. The point to be made 
from the Cannavale and Forst studies is that this friction can be reduced if evi­
dence gathering and witness cooperation could be increased. Their studies have 
demonstrated that technology currently exists to accomplish this through im­
proved police practices and witness handling. Thus, justice could be improved 
both from a crime control and a due process perspective. If the ability to increase 
demonstration oflegal guilt was enhanced, less strain would arise in implementing 
policies to review plea bargains. At present. most judicial reviews appear to be 
cursory, and generally it is held that if a defense counsel agrees to a gu'ilty plea, 
then legal guilt has been established. Findings in Chapter 4 show this presumption 
to be dubious, and that closer screening of criminal cases would likely result in 
fewer pleas being accepted. If greater incentives to assemble witnesses and evi­
dence were provided, along with appropriate safeguards to prevent evidence fab­
rication, more intense judicial review of the merits of a guilty plea could reduce 
conviction of the legally innocent with little or no decrease in conviction of the 
factually guilty. 

WEIGHING CRIME CONTROL AND DUE PROCESS CONCERNS 

Although friction between due process and crime control advocates can be 
reduced, it is unreasonable to expect reconciliation of positions taken by these 
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two sides. As long as guilty pleas are accepted, with or without sentence conces­
sions, persons who plead guilty would otherwise have had a chance of being 
acquitted at trial. Thus, even given technological improvements in evidence 
gathering and witness cooperation, some unknown number of legally innocent 
defendants can be expected to be convicted. 

Given the cost of trials, it is reasonable to suppose that, despite due process 
concerns, guilty pleas will remain the dominant form of disposition of cases result­
ing in conviction. Moreover, the form of plea bargaining will be determined by 
compromise among crime control, due process, and economic concerns. It is 
therefore appropriate to close this study with a review of what plea bargaining 
accomplishes. 

First, plea bargaining as it is practiced in the Superior Court of the District of 
Columbia reduces criminal activity. When sentencing concessions were ex­
changed for guilty pleas, the direct effect was to increase crinlinal activity, largely 
because of the incapacitative effect of imprisonment. However, when sentence 
concessions were awarded in robbery cases, the indirect ability of the guilty plea 
process to increase prosecutions and convictions was judged to offset increased 
crime reSUlting from sentence concessions. For three of the four high-volume 
offenses examined, guilty plea concessions were not awarded, and for these three, 
plea bargaining unambiguously decreased future crime. 

Second, as was argued above, a guilty plea sometimes leads to conviction of the 
legally innocent-those persons who would be acquitted if tried. Just how these 
convictions should be weighed against the increased crime control that follows 
from plea bargaining is Irresolvable. However, enhanced evidence gathe"ing and 
procedures for improving witness cooperation would be consistent with both 
crime control and due process concerns. 

Third, trials are extremely expensive relative to guilty plea settlements. In 
addition, the outcome of a gUilty plea seems to approximate the outcome of a trial, 
at least so far as the ultimate sentence is concerned. As the probability of convic­
tion at trial falls, the sentence r;;:~eived decreases, and probation becomes more 
likely. As the sentence expected at trial following conviction at trial increases, so 
does the severi t , .f the sentence following a guilty plea. Plea bargaining is an 
inexpensive approxh'<ltion to an expensive trial outcome; in addition, guilty plea 
negotiations may be,uperior to formal trials at determining factual guilt. In a 
world of scarcity, where public projects have to compete for limited resources, 
this economy alone may weigh heavily in the determination of plea bargaining 
policy. . 

Notes 
1. Frank J. Cannavale, Jr., and William D. Falcon (ed.), Witness Cooperation, Institute 

for Law and Social Research (Lexington, Mass.: Lexington Books, 1977). 
2. Brian Forst, Judith Lucianovic, and Sarah J. Cox, What Happens After Arrest? A 

Court Perspective of Police Operations in the District oj Columbia, PROMIS Research 
Publication no. 4 (Washington, D.C.: INS LAW, 1977). 



Technical A.ppendix 

The findings reported in Chapters 3, 4, and 5 were based on regression 
analysis and non-parametric statistics. In this appendix, we discuss (1) the specifi­
cation- of the statistical models employed, (2) the derivation of the variables used 
in each model, and (3) the empirical resuits. 

A general examination of statistical techniques is beyond the scope of this 
appendix but can be found in several suggested references. The multivaliate 
PROBIT model is developed by McKelvey and Zavoina. 1 An overview of time 
series regression with autocorrelation and polynomial distributed lags appears in 
Johnstoll.2 An introduction to rank order correlation can be found in B1alock.3 

SENTENCING 

In Chapter 4, the analysis required estimates of the sentence received by indi­
viduals convicted at trial. Sentences were categorized as probation, incarceration 
under the Federal Youth Corrections Act or Narcotics Rehabilitation Act, incar­
ceration for a minimum period less than three years, and incarceration for a 
minimum period of three years or more. Explanatory variables were defendant 
characteristics, including criminal record, and aspects of the offense, including 
harm to persons and damage to property. Because probation authorities usually 
release persons following completion of the minimum sentence, the minimum 
sentence imposed corresponds closely to the sentence actually served. 

Because the dependent variable (sentence severity) was measured on an ordinal 
scale, a form of PROBIT developed by McKelvey and Zavoina was used to 
estimate the probability of receiving a given sentence. In general, the model's 
specification is: 

where cP represents the cumulative standard normal density function. The /.L and 
{3's are parameters estimated using maximum likelihood techniques. The parame­
ter /.LI is set equal to zero; (F is set equal to one (this serves to fix the units). 
Pr[Y1k = 1] is the probability that the ilh observation of the dependent variable falls 
into class k where: 

Yil equals one if the ilh defendant was sentenced to probation. 
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Yl2 equals one if the iU' defendant was sentenced under the Federal Youth 
Corrections Act (receiving a sentence other than probation) or if the 
deferldant was sentenced under the Narcotics Rehabilitation Act. 

Y13 equals one if the iU' defendant was sentenced to incarceration with a 
minimum term of less than three years. 

Yl4 equals one if the iU'th defendant was sentenced to incarceration with a 
minimum term of three years or more. 

XI! equals one if the ill, defendant was released on personal recognizance 
prior to trial (ROR). 

XI2 equals one if the defendant was a male (SEX). 
XI3 equals the defendant's age in years (AGE). 
Xl_' equals one if a gun was present at the time of arrest (GUN). 
Xl. harm to the victim: coded zero for none or threat only, coded one if there 

were minor injuries, coded two if victims were treated and released, 
coded three if victims w~re hospitalized. The most serious harm done 
determined the category coded (HARM). 

XI6 dollar value of property stolen, damaged, or destroyed: coded zero for 
none, coded one for under $10, cockd two for between $10 and $200, 
coded three for between $250 and $2,000, and coded four if in excess of 
$2,000 (DOLLAR VALUE). 

XI7 number of previous arrests for crimes against persons (CRIMES AG 
PERS). 

XIS ~llImber of previous arrests for crimes against property (CRIMES AG 
PROP). 

Xl 9 number of charges (CHARGES). 

Data used in the regressions include all defendants who were (a) charged by the 
police with one of the following four offenses: assault (armed assault, simple 
assault, and assault on a police officer), robbery (armed and other), larceny, or 
burglary; and (b) who were convicted at trial. Listwise deletion of cases with 
missing data was used. 

For assault, data were considered missing if there was no indication that anyone 
was threatened or harmed by the criP"'inal act. For the other three offenses, it was 
impossible to distinguish between zero values (indicating no threat or harm) and 
missing data; thus, "no information" was always considered as "no harm." Thi') 
assumption undoubtedly biases the data; with respect to assault, we estimated 
that in 5 to 10 percent of the instances in which some type of harm occurred no 
data entry was made.4 If this underreporting is representative of the other three 
offenses, the importance of "harm" would be understated in the regression equa­
tions. The same problem likely exists with the variable "property loss," although 
no reasonable estimate for the amount of en-or exists. 

Alternative specifications were used in an attempt to estimate the severity of the 
sentences received following conviction at trial. Race was originally included in 
the regression equations, but it was eliminated because almost all the offenders in 
the data base were black.s Likewise, adding the square of the defendant's age did 
not increase explanatory power. 6 A dummy variable representing forced entry 
was inclllded in early specifications; it was eventually excluded because it failed to 
increase the model's explanatory power. Also, separate dummy variables were 
used for each "harm" category, and "harm" was expanded to include "threats." 
Using separate dummy categories failed to increase the model's explanatory 
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power significantly, while inclusion of "threats" tended to mask the effect of 
harm to persons. Finally, no additional explanatory power resulted from including 
information about weapons, other than guns. in the specification. 

The regression results reported in Table A.I were derived from what were 
considered to be parsimonious specifications. A one-tailed test of statistical sig­
niticance was used, and statistical significance was determined at .05 and .10 
levels of confidence. The statistic x: equals minus two times the log likelihood 
ratio. where the latter was determined by comparing the likelihood of the fully 
specified model against the likelihood of the model with f31 constrained to equal 
zero. The summary statistic, R2, is the square of the multiple correlation coeffi­
cient and has an interpretation analogous to that of its counterpart in ordinary 
least squares regression. In addition, Table A.I presents the proportion of cases 
predicted correctly and the expected value of the proportion that would be pre­
dicted by chance. 7 

Qualitatively. the estimates appearing in TGlbie A.I conformed to expectations; 
the severity of the sentence received generally increased with the seriousness of 

Table A.I. 
Regression Results on Sentencing Offenders Convicted at Trial 

Explanatory 
Valiables 

Constant 

ROR 

SEX 

AGE 

GUN 

HARM 

DOLLAR VALUE 

CRIMES AG. PERS 

CRIMES AG. PROP 

CHARGES 

)(.2 

R2 
% Pred. Carr. 
% Carr. by Chance 
N of cases 

Notes: 
*Significant at p < .10 

**Significant at p < .05 

Assault 

-1.79** 
(2.74) 

-0.42* 
(1.42) 
0.25 
(.55) 
0.03 
(.21) 
0.47* 

( 1.47) 
.20* 

( 1.51) 
0.30* 

(1.32) 
0.11* 

(1.56) 
0.03 
(.75) 
0.09 

(1.22) 

15.87* 
.23 
76% 
64% 
113 

Regression coefficients 
and asymptotic z scores 

Robbery Larceny 

-1.28** -1.85** 
( 1.90) (3.1) 

-0.48** -0.55** 
(2.19) (2.66) 
0.46 1.14** 
(.99) (2.30) 
0.04** -0.01 

(1.83) (.36) 
.18 *** 

(.83) 
-.12 *"'* 
(.76) 
0.23** 0.30** 

(2.49) (2.71) 
0.07** 0.04* 

(1.99) ( 1.37) 
0.04* 0.02 

(1.31 ) (.87) 
0.11** 0.08 

(3.44) (1.12) 

52.86** 30.08** 
.38 .28 
46% 69% 
27% 54% 
157 185 

'3urglary 

-0.20 
(.43) 

-0.33* 
( 1.37) 

*** 

-0.02 
(.97) 
0.57* 

(1.49) 
0.29* 

(1.69) 
0.15** 

(1.66) 
-0.D7 
(1(1) 
0.06** 

(2.28) 
0.09** 

0.97) 

33.46** 
.30 
56% 
33% 
123 

***Gun and harm were infrequently elements of the offense (larceny); virtually all burglars were male 
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the offense and the defendant's criminal history. Using these estimates, an al­
gorithm was constructed to predict the probability of each type of sentence for 
defendants convicted by guilty plea assuming that these defendants would be 
sentenced with the same severity as defendants, with the same characteristics, 
who were convicted at trial. These estimates were then user! to estimate the 
expected value of the proportion of guilty plea defendants who would have re­
ceived each type of sentence. The expected values of these proportions were 
compared with the observed proportions to determine the extent to which guilty 
plea convictions led to sentence concessions. Results from these comparisons are 
reported and discussed in Chapter 4. 

THE PROBABILITY OF CONVICTION 

It was necessary to estimate the probability of various prison sentences for 
defendants convkted at trial in order to predict the sentences that would have 
been received by defendants who actually pled guilty, or were dismissed, if they 
had instead gone to trial. In addition, we wanted to estimate the probability of 
conviction for defendants going to trial and use those estimates to draw inferences 
about defendants entering guilty pleas and being dismissed. 

PRO BIT was again used to estimate the probability of conviction. The general 
form of the mniel was: 

Pr[W
ll 

= 1] = <p t -CXo ~ '2.CXjxJj j 
Pr[Wl2 = 1J = 1 - Pr[Wu = 1] 

where Pr[W11 = 1] is the probability of being convicted at trial; ¢ represents the 
cumulative standard normal density function. The standard deviation, 0', is arbi­
trarily set equal to one. In addition: 

Wu equals one if ith defendant was convicted at trial. 
Wi2 equals one if the ith defendant was acquitted at trial. 
XiI the defendant's age in years (AGE). 
Xi2 coded One if the defendant was arrested the same day the offense was 

committed (SAME). 
Xj3 coded one if physical evidence was available (PHYSE). 
XI4 the number of charges (CHARGES). 
XiS coded on'e. if the defendant was arrested at the scene of the offense, 

although not necessarily at the same time as the offense occurred 
(SCENE). 

XiB the number of lay witnesses (LAYWIT). 
Xi7 coded one if the defendant was released on personal recognizance 

(ROR). 
XiS coded one if the defendant was granted a third-party release (SR). 
XW coded one if there was corroboration that a crime was committed (COR­

ROB). 
XilO coded one if exculpatory evidence was present (EXCULP). 

Alternative specifications were attempted and rejected because they lacked 
explanatory power (using a likelihood ratio test as a criterion).8 These alternative 
specifications included the above variables and the following ones: 



Techn;r:al Appendix 79 

1. The screening prosecutor's estimate of the probability of conviction. A ques­
tion was posed to the screening prosecutor, asking him the "probability of win­
ning" the case. Allowable responses were: poor (under 50%); fair (50%-75%); 
good (75%-90%); and excellent (90%-100%). In one specification, the category 
mean was used as an explanatory variable. In an alternative specification, dummy 
categories were' created for each response category. In neither case were the 
results statistically significant, and in some cases, the regression coefficients were 
in the wrong direction. 

2. Availability of an eye witness; availability of a complaining witness. The 
::lumber of lay witnesses was refined to reflect whether eye witnesses and com­
plaining witnesses were available. If so, a dummy variable was created for each 
category. Results were not statistically significant. 

3. The seriousness of the offense. The estimates from the sentencing regression 
equations were us~d as weights for the seriousness of the offense. This die! not 
appear to lend additional explanatory power to the model. 

We believed that release on personal recognizance was mQre likely for weaker 
cases; that evidence corroborating the fact that a crime had been committed was 
likely to increase the probability of conviction, while exculpatory evidence de­
creased the probability; and that the number of charges increased the probability 
of conviction. Therefore, a one-tailed test of significance was used for these four 
variables (at .10 and .05 levels of confidence). However, initial analysis showed no 
definite patterns with respect to the signs of the other variables. Note especially 
that the probability of convicting accused burglars decreased both with the 
availability of physical evidence and with the number of lay witnesses (in contrast 
to robbery convictions). It seems that either (a) the remaining variables are prox­
ies for other elements of the offense or (b) the evidence may be used by the 
defense as well as the prosecutor. 9 Because it was impossible to predict direction 
for these variables, a two-tailed test of statistical significance was employed (again 
at .10 and .05 levels of confidence). 

Estimates are reported in Table A.2. These estimates were used to predict the 
probability of conviction at trial for criminal cases that were actually terminated 
by guilty plea or dismissal. Findings appear in Chapter 4. 

RECIDIVISM 

In order to answer the question "Who gains and who loses from plea bargain­
ing?" it was necessary to measure recidivism for defendants who appeared in the 
D.C. Superior Court in 1974. The algorithm used to determine future criminal 
behavior proceeded as follows: 

1. All arrests for assault, burglary, larceny, and robbery were examined ~f the 
arrest occurred in 1974. 

2. All arrests in 1974, 1975, and 1976 were examined to determine whether 
persons arrested in these years had also been arrested earlier in 1974. 

3. If the person arrested in 1974-76 had been arrested earlier in 1974, then the 
1974-76 arrest was examined to see if it occurred within two years f~lIowing the 
disposition of the 1974 case. The first arrest that fit this criterion W&3 used as the 
indicator of recidivism. Third and subsequent arrests were ignored since freedom 
to commit a third crime was more contingent on the handling of the offender's 
second offense than it was on the handling of the first offense. 

4. Having made this match, the 1974 data file was again examined. If an indi­
vidual appeared more than once in the data file, only the first arrest was used in 
the analysis. 

5. Ultimately, then, the data file consisted of the first arrest in 1974 of individu­
als arrested for assault, burglary, larceny, or robbery. Data included information 
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Table A.2. 
Regression Results on the Probability of Conviction for Defendants Going to Trial 

Regression coefficients 
and asymptotic z scores 

Explanatory 
Variables Assault Robbery Larceny Burglary 

Constant .24 .60 -.23 1.65** 
(.57) (1.23) (.46) (2.72) 

AGE -.005 -.04** -.00 -.01 
(.61) (2.46) (.03) (1.17) 

SAME -.97** -.05 .36 -.45 
(2.90) (.14) (1.27) (1.20) 

PHYSE .05 .79** -.34 -.42* 
(.22) (2.56) (1.18) (1.82) 

CHARGES .22** -.02 .18** .07* 
(2.94) (.39) (1.64) (1.43) 

SCENE .78** .23 .32 -.05 
(2.61) (.78) (l.45) (.14) 

LAYWIT -.05 .38** -.02 -.25** 
(.60) (2.65) (.22) (2.20) 

ROR -.28* -.57** .06 -.53** 
(J .45) (2.00) (.35) (2.11) 

SR .40 -.50 -.30 -.16 
(1.11 ) (1.32) (.91) (.52) 

CORROB .26* .66** .27* .46** 
( 1.39) (2.51) ( 1.57) ( 1.93) 

EXCULP .09 -.36 -.54 -1.23** 
(.14) (.71) ( 1.1l) (2.42) 

X2 27.2** 31.6** 14.1 25.8** 
R2 .21 .37 .10 .26 
% Pred. Corr. 68% 79% 70% 67% 
% Corr. by Chance 54% 65% 56% 55% 
N of cases 234 174 268 169 

Notes: 
*Significant at .10 

**Significant at .05 

~y'.rtaining to the first offense that these individuals committed within a two-year 
pt!riod following disposition of the original case. 

A similar algorithm was used to determine the f'lturejudicial processing result­
ing from new arrests. Findings are reported in Chapter 4, accompanied by x: 
statistics. The x: statistics are measures of the statistical significance generally 
used in contingency table analysis. 

WORK LOADS AND CASE DISPOSITIONS 

A distributed lag model was used to test the hypothesis that short-run changes 
in work loads affect the processing of criminal cases. The model assumed a 
"polynomial" lag with the following specification for the regression equation: 

PROSt I 
TRIALt 

L 

= f30 + L f31 Xt-l + Ut 

1=1 
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where: 

(number of cases no lied during week t + number of cases dis­
missed for lack ,·f prosecution during week t) 

PROS t =-----------------------------------------

TRIAL t = 

(number of cases nolled during week t + number of cases 
dismissed for lack of prosecution during week t + number of 
guilty pleas during week t + number of trials during week t) 

number of trials during week t 

number of guilty pleas during week t 

Xt = the value of the independent variable x (alternatively trials, 
cases filed, and arrests) during period t 

lJ 

f31 = ao + ~ aj jl =l ... L 

j=1 

L the number of lags assumed in the model 

D = the degree of the polynomial used to approximate the 
parameters, f31 • • • f3L 

Ut = (5Ut-l + Vt is a disturbance term subject to first order serial 
correlation, with 0 ~ (5 ~ 1, and Vt is normally distributed with 
E(v t) = OandE(vtvl-0 =OifkIOandE(vtvt_k) =crifk = O. 

The actual regression estimated had the general form: 

PROSt I 
TRIAL t 

[ 

L I.+l ] 

= ao + a1 ~ Xt-I - (5 ~ Xt-1 + 

Variolls values of L. D and (5 were used in an attempt to determine a good fit. 
None yielded a statistically significant correlation between work loads and case 
dispositions. 
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'''HY GUILTY PLEAS OCCUR 
Why do guilty pleas occur? In an attempt to answer this question, we first 

estimated the probability of a defendant's receiving a charge reduction. Since the 
dependent variable-the occurrence of a charge reduction-was measured on a 
nominal level, we again used the PRO BIT model to test for statistical significance. 
The general specification of the model is 

where: 

t 'Yo - 'Yl PAl - 'Y2 PCI - 'Y3 SENT - 'Y4 RORI] 
Pr[Ril = 1] = cp 

cr 

Pr[RI2 = 1] = 1 - Pr[RIl = 1] 

Ru = 1 if the ith defendant received no charge reduction 
RI2 = 1 if the jlh defendant received a charge reduction 
PAl = the probability of acquittal as determined from the regression described 

in the first section of this (appendix Prob. of Acquittal) 
PCI = the probability of conviction, as estimated by the prosecutor at the time 

of case screening (Prob. of Conviction) 
SENT= the probability of receiving probation following conviction at trial, as 

determined from the regressions described in the second section of this 
appendix (Prob. of Probation) 

ROR = coded one if the ilh defendant was released on personal recognizance. 

Data consisted of aU defendants who (a) had been charged by the police with 
robbery, burglary, or assault and (b) had been convicted by guilty plea. The 
examination was not extended to larceny because this offense infrequently re­
sulted in charge reductions. A one-tailed test of statistical significance was used, 
since it wa$ expected that a charge reduction would be likely for defendants with a 
high probabiHty of acquittal, for defendants released on personal recognizance 
prior to trial, and for defendants with a high likelihood of receiving probation if 
convicted at trial. In contrast, the likelihood of a charge reduction was expected to 
be inversely related to the probability of conviction as estimated by the screening 
prosecutor. 10 

Regression results are reported in Table A.3. It is interesting to note that the 
regression equations seem to explain the charge reduction decision for robbery 
and, to a lesser extent, for assault, but not for burglary. For robbery, charge 
reductions are more frequently rewarded to those defendants who (a) have a lower 
probability of conviction at trial and (b) are more likely to receive probation if 
convicted at trial. The probability of being acquitted seems to matter for assault 
cases; since almost everyone receives probation (or a short sentence) if convicted 
of assault, it is not surprising to discover that the probability of probation was not 
statistically significant in this regression. There is no evidence that any of these 
factors matters for burglary cases. 

Next, we attempted to explain the sentence received following a guilty plea as a 
function of the probability of acquittal at trial and the probability of receiving a 
term of probation if convicted at trial (along with whether the defendant was 
released on personal recognizance and whether he received a charge reduction). 
We were led to believe that sentence severity would decrease with the probability 
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Explanatory 
Variables 

Prob. of Acquittal 

Prob. of Probation 

Prob. of Conviction 

ROR 

Constant 

X! 
R2 
N of cases 

Notes: 
*Significant at .01 

**Significant at .05 
***Significant at .10 

Table A.3. 
Regression Results on Charge Reductions 

Assault 

1.77* 
(2.53) 

.54 
(.64) 
.00 

(.01) 
-.42** 
(1.73) 

-2.03 
(2.41) 

8.17*** 
.08 
270 

Regression coefficients 
and asymptotic z scores 

Robbery 

1.20* 
(2.74) 
1.64* 

(3.48) 
-0.03* 
(2.42) 

-0.00 
(.01) 

-.28 
(.64) 

35.68* 
.16 

380 

83 

Burglary 

0.04 
(.10) 
.03 

(.08) 
.00 

(.50) 
.15 

(.98) 
-1.17 
(2.77) 

1.66 
.01 
499 

of acquittal at trial, and with the probability of probation following conviction at 
trial. An increase in the screening prosecutor's estimate of the probability of 
conviction was expected to increase sentence severity. Since the release-on­
recognizance interview identifies the defendants with more stable community ties, 
it was anticipated that defendants receiving ROR would also receive lighter sen­
tences; likewise, a charge reduction was expected to reduce sentence severity. 
Since we were able to predict the direction of the coefficients, a one-tailed test of 
significance was used. 

Data included all defendants who (a) were convicted by guilty plea and (b) were 
accused by the police of assault, robbery, larceny, or burglary. Cases with missing 
data were excluded from the analysis. The structural form of the regression equa­
tion is: 

where all variables were defined earlier. Table AA reports the results. 
Findings tended to conform to expectations. The probability of acquittal was 

negatively associated with sentence severity (assault and robbery), while the 
probability of conviction was positively associated (larceny) with sentence sever­
ity. The most important variable was the probability of receiving probation follow­
ing conviction at trial; this was always neg?cively correlated with sentence sever­
ity. As was expected, defendants released on recognizance did better at <;;entenc­
ing (larceny and burglary), but interestingl)" a charge reduction neither increased 
nor decreased sentence severity. 
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Table A.4. 
Regression Results on the Sentence Received Following Conviction by Guilty Plea 

Regression coefficients 

Explanatory 
and asymptotic z scores 

Variables Assault Robbery Larceny Burglary 

Constant 2.18* .70** .01 .17 
(3.03) (1.79) (.02) (.50) 

Prob. of Acquittal -.92** -.76** .39 .45 
( 1.45) ( 1.92) (.75) ( 1.39) 

Prob. of Probation -3.81* -2.25* -2.11* -.92* 
(5.37) (5.52) (6.25) (3.00) 

Prob. of Conviction -.00 .00 .01* .00 
(25) (.74) (2.84) ( 1.05) 

ROR .15 -.17 -0.37* -.51* 
(.67) ( 1.05) (2.91) (3.96) 

Reduction .15 -.12 .42 -.10 
(.48) (.85) (1.79) (.69) 

X2 45.37* 62.3* 106.1* 38.2* 
R2 .27 .20 .24 .10 
N of cases 257 361 671 466 

Notes: 
*Significant at .01 

**Significant at .05 
***Significant at .10 

Finally. we attempted to determine why trials occur. Anecdotal evidence led to 
the belief that defendants who were more likely to be convicted at trial would also 
be more likely to enter a guilty plea. Therefore, it was expected that the probabil­
ity of acquittal would be negatively correlated, and the probability of conviction 
would be positively correlated, with the decision to plead guilty. We had no a 
priori expectations with respect to the probability of probation following convic­
tion at trial, nor with respect to being released on personal recognizance. 

All defendants whose cases were disposed of by guilty plea or by trial were 
included in the analysis. Once again, cases with missing data were excluded from 
the analysis. Since the dependent variable was binary, PROBIT was used to 
estimate the effects of the variables of interest. The general specification of the 
regression model was as follows: 

PR[PLEA ~ 0] ~ ,{ - 8 - 8, PA, - 8,PC,; 8,SENT - 8,ROR, J 
Pr[PLEA = 1] = 1 - Pr[PLEA = 0] 

where PLEA equals one when the ph defendant entered a guilty plea. I 1 Other 
variables were defined earlier. Results are reported in Table A.S. 

As was expected, the probability of a guilty plea decreased with the probability 
of acquittal (robbery) and increased with the probability of conviction (for larceny 
and marginally for assault). However, the measure of association, R2, ranged from 
.01 to only .08, indicating that very little is explained about the decision to enter a 
guilty plea. 



Technical Appendix 85 

Table A.S. 
Regression Results on the Decision to Go to Trial 

Regression coefficients 

Explan!}tory 
and asymptotic z scores 

Variables Assault Robbery Larceny Burglary 

Constant 1.30 .29 .33 .84 
(2.68) (.80) (1.04) (2.38) 

Prob. of Acquittal .21 -1.02 -.41 -.06 
(.48) (2.98) (.96) (.16) 

Prob. of Probation -2.11 .31 -.38 -.39 
(4.00) (.84) (1.30) (1.21) 

Prob. of Conviction .01 .00 .01 .00 
(1.28) (1.06) (3.02) (.35) 

ROR .34 .05 .05 -.01 
(2.25) (1.06) (.48) (.11) 

X2 19.2 12.0 12.0 2.2 
R2 .08 .04 .02 .01 
N of cases 446 554 977 668 

Notes 
1. R. McKelvey and W. Zavoina, "A Statistical Model for the Analysis of Ordinal Level 

Dependent Variables," Jou/'Ilal of Mathematical Sociology 4 (1975): 103-120. 
2. John Johnston, Econometric Methods, 2nd ed. (New York: McGraw-Hili, 1972): 

294-300. 
3. Herbert M. Blalock, Jr., Social Statistics, 2nd ed. (New York: McGraw-HilI, 1972): 

415-18. 
4. This assumes that either a threat of harm or actual personal harm must be an element 

of an assault. As a result, a blank must be because data are missing. 
5. The population of the District of Columbia is predominantly black; blacks were dis­

proportior.ately arrested for criminal offenses. 
6. There is a potential specification problem with the regression equation. It is our 

expectation that sentence severity increases with age, ceteris paribus. Moreover, the sec­
ond sentence categOl y is reserved for youthful offenders. Quite possibly, the effect of age is 
not monotonic, but adding the square of age did not improve the fit. 

7. See note 7, Chapter 4, for a discussion of how the expected value of the propol1ion 
predicted by chance was determined. 

8. The social relationship between the victim and the defendant and whether there was 
provocation or participation by the victim had no significant impact on the probability of 
conviction at trial. Kristen M. Williams, personal communication. 

9. As an illustration, the availability ofa lay witness in a burglary offense may indicate a 
more "trivial" offense, such as that of a friend stealing from a friend. On the other hand, 
the lack of a lay witness may more typically indicate a nighttime burglary of, say, a 
warehouse in which there was no witness present. 

10. See William M. Landes, "Legality and Reality: Some Evidence on Criminal hoce­
dure," Journal of Legal Studies 3 (1974): 287. 

11. A nonlinear specification was attempted by creating dummy variables for a probabil­
ity of acquittal between .00 and .09, .10 and .19, etc. No patterns were detected. 
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