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FOREWORD 

In February of this year the President's Commission on Law Enforcement and 
Administration of Justice issued its General Report, The Challenge of Crime in a 
Free Sdpiety. As noted in the Foreword to that Report, the Commission's work was a 
joint undertaking, involving the collaboration of Federal, State, local, and private 
agencies and groups, hundreds of expert consultants and advisers, and the Commis
sion's own staff. Chapter 5 of that Report made findings and recommendations 
relating to the problems facing the Nation's criminal courts. 

This volume, the Task Force Report on the Courts, embodies the research and 
analysis of the staff and consultants to the Commission which underlie those findings 
and recommendations, and in many instances it elaborates on them. As noted in the 
Introduction that follows, preliminary drafts of materials in this volume have been 
distributed to the entire Commission and discussed generally at Commission meetings, 
although more detailed discussion and review have been the responsibility of a panel 
of five Commission members attached to this Task Force. While individual members 
of the panel have reservations on some points covered in this volume but not reflected 
in the Commission's General Report, this volume as a whole has the general endorse
ment of the panel. The organization of the Commission and the Task Forces is 
described in the General Report at pages 311-312. 

The appendices that follow are papers prepared for the Commission by Task 
Force consultants. They were used as background documents in the preparation of 
this volume and are believed to be of interest and value as source material. The 
inclusion of these papers does not indicate endorsement by the panel of Commission 
members c r by the staff of the positions or findings of the authors. 

The Commission is deeply grateful for the talent and dedication of its staff and 
for the unstinting assistance and advice of consultants, advisers, and collaborating 
agencies whose efforts are reflected in this volume. 
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Introduction 

The courts are the pivot on which the criminal justice 
system ~urns. Two decisions the courts make are crucial 
to the criminal process: whether a person is to be con
victed of a crime and what is to be done with him if he 
is. The courts have great power ove. the lives of the 
people brought before them. At the same time the limits 
of this power are carefully laid out by the Constitution, 
by statute, and by elaborate procedural rulr.'3, for the 
courts are charged not only with convicting the guilty 
but with protecting the innocent. Maintaining a proper 
balance between effectiveness and fairness has always been 
a challenge to the courts. In a time of increasing crime, 
increasing social unrest, and increasing public sensitivity 
to both, it is a particularly difficult challenge. An in
quiry into the perfonnance of America's criminal courts, 
therefore, must of necessity examine both their effective
ness o.nd their fairness, and proposals for improving their 
operations must aim at maintaining or redressing the es
sential equilibrium between those two qualities. 

This report does not purport to be a comprehensive 
survey of American criminal courts or of the activities 
of the men and women who work in and around them: 
judges, prosecutors, defense counsel, probation officers, 
and other court officials. On the contrary, it confines 
itself to those parts of the court system and those aspects 
of the criminal process that the Commission has found to 
be the most in need of reform. It dwells at length on 
urban courts and their problems and particularly on urban 
lower courts. It is in the cities that crime rates are 
highest. It is in the cities that poor and ignorant de
fendants who most need protection are concentrated. It 
is in the cities that courts have so enormous a volume of 
cases that they are able neither to mete out prompt and 
certain justice nor to give defendants the full protection 
that they should have. 

The report considers in detail two important nontrial 
aspects of the criminal process: the prosecutor's charge 
decision and the negotiated plea of guilty. These admin
istrative and largely invisible procedures now detennine 
the disposition of a majority of criminal cases in many 
courts, particularly in the cities. The report analyzes 
the sentencing decision, the laws under which it is made, 
the procedures by which it is made, and the training of 
the men who make it. It discusses the problems relating 
to pretrial release of persons accused of crime. It ex
plores such subjects as structural reorganization of the 
courts, methods for scheduling cases and ensuring that 

they proceed expeditiously, and the treatment of jurors 
and witnesses. It recognizes the importance of reform 
of the substantive criminal law and the inherent limits of 
effective law enforcement. 

Finally, the report reflects the Commission's finding 
that a major need of many courts is more manpower, 
and a major need of all courts is better qualified, better 
trained personnel. It examines, therefore, the selection 
and training of judges and prosecutors. And since there 
is no doubt that during the next few years the most press
ing manpower need by far will be for defense counsel, it 
considers with special care what defense counsel will be 
doing in years to come and how they should be recruited 
and trained. 

That this report does not treat in detail the trial of 
criminal cases does not suggest that trial proceedings arc 
unimportant. While relatively few cases reach trial, 
those that do establish the legal rules for all cases and 
vitally affect the public image of justice. Unlike the 
administrative proceedings in the pretrial stage, court 
proceedings are the subject of continual, careful study 
by lawyers and are now receiving intensive scrutiny from 
other groups. The Judicial Conference of the United 
States sponsors continuing examinations of the Federal 
Rules of Criminal Procedure, proposed rules of evidence 
in Federal criminal cases, and the habeas corpus jurIs
diction of the Federal courts. The American Bar As
sociation, through its Sections on Criminal Law and 
Judicial Administration and its Special Project on Mini
mum Standards for Criminal Justice, is conducting stud
ies that touch on many major areas of interest in the 
criminal law and court administration. The American 
Law Institute's efforts have produced the Model Pe~al 
Code and a tentative draft of a Model Code of Pre
Arraignment Procedure. The National Conference of 
Commissioners on Uniform State Laws has drafted sev
eral model State statutes dealing with problems of crim
inal court administration. 

The Commission has drawn heavily on the efforts of 
these and )ther responsible groups. The American Bar 
Foundah.:>n Survey of the Administration of Criminal J us
tice, particularly its study of the administrative practices 
of police, prosecutors, and courts relating to decisions to 
arrest, to charge an offense, and to negotiate a plea of 
guilty, is an essential basis for the discussion of disposi
tion without trial in chapter 1. We are deeply indebted 
to Geoffrey C. Hazard, Jr., administrator of the American 
Bar Foundation, and Professor Frank Remington, editor, 

1 
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for advice and assistance; the published volumes report
ing the results of the survey and manuscripts of unpub
lished volumes now in preparation were exceptionally 
helpful. The discussion of legal manpower needs in 
chapter 5 draws heavily on the work of Lee Silverstein, 
research attorney of the American Bar Foundation, and 
on data drawn from his three-volume study, Defense of 
the Poor (1965), supplemented by his work as a con
sultant for the Commission, which is incorporated in ap
pendix D of this report. 

We are also indebted to the American Bar Association 
Project 011 Minimum Standards for Criminal Justice, un
der the chairmanship of Hon. J. Edward Lumbard and 
directed by Richard A. Green, for continuing assistance 
and cooperation. The project, the Commission, and the 
National Legal Aid and Defender Association, jointly 
sponsored a meeting on legal manpower needs in the 
criminal law in June 1966. The work of the ABA ad
visory committee on sentencing and review is reflected in 
the chapter on sentencing. Professor Peter Low, re
porter for that advisory cCJmmittee, generously made 
available unpublished materials of the project and re
viewed the related Commission drafts. Professor David 
Shapiro, reporter for the advisory committee on fair trial 
and free press also reviewed Commission drafts. There 
has also been an exchange of materials and consultation 
on the plea of guilty with the advisory committee on the 
criminal trial and its chairman, Hon. Walter Shaefer, and 
reporter Professor Wayne LaFave. 

Several aspects of the criminal process that directly 
involve the courts are considered in the reports of other 
Commission task forces. The controversial issue of the 
exercise of judicial controls over the conduct of law en
forcement officers is discussed in chapter 4 of the General 
Report and in the Police Task Force volume. The Re
port of the Organized Crime Task Force considers wire
tapping and electronic eavesdropping and also examines 
the importance of the grand jury as an agency for investi
gating organized crime cases. In the volume on juvenile 
delinquency there is a chapter on the juvenile courts, 
which are no less in need of procedural and organiza
tional reform than the adult criminal courts. 

Many .experts and scholars have contributed to this 
volume. A list of consultants and advisors is found at 
the head of the report. Mention should be made here of 
some of those who contributed substantial sections to the 
report. Professors Arnold Enker of the University of 
Minnesota, Abraham Goldstein of Yale University, and 
Howard Heffron of the University of Washington gave 
invaluable assistance to the treatment of disposition with
out trial in chapter 1. Chapter 8, substantive law reform, 
is largely the work of Professor Sanford Kadish of the 
University of California at Berkeley. The advice of 
Daniel J. Freed, acting director of the Office of Criminal 
Justice, and of Mrs. Patricia Wald were relied upon in the 

section on bail. Harty 1. Sub in, formerly of the Office of 
Criminal Justice and now associate director of the Vera 

. Institute, contributed significantly to chapter 4 on the 
study of lower courts. Professor Norman Abrams of 
UCLA developed the section on coordination of State 
prosecutors. Professors Enker, Heffron, and Kadish 
spent a substantial part of the summer and fall of 1966 
working on a full-time basis with the Commission staff 
and made important contributions to this report in addi
tion to those noted. Special contributions to a number 
of sections were also made by Professor Anthony Amster
dam of the University of Pennsylvania and John Martin, 
Esq., of Nyack, N.Y. 

This volume was prepared by the staff of the Com
mission on the basis of its studies and those of consultants. 
Many members of the Commission staff participated in 
its preparation, and the staff members whose names are 
marked with an asterisk on the masthead preceding this 
Introduction devoted primary attention to the work of 
this Task Force. Preliminary drafts of the materials in the 
volume have been distributed to the entire Commission 
and discussed generaIly at Commission meetings, although 
more detailed discussion and review have been the respon
sibility of a panel of five Commission members attached to 
this Task Force. While individual members of the panel 
have reservations on some points covered in this volume 
but not reflected in the Commission's General Report, this 
volume has the general endorsement of the panel. 

The appendices that follow the report are papers pre
pared for the Commission by T~k Force consultants. 
They were used as background documents in the prep
aration of this report and are believed to be of interest 
and value as source material. The inclusion of these 
papers does not indicate endorsement by the panel of 
Commission members or by the staff of the positions or 
findings of the authors. 

Finally, it is important to note that many of the rec
ommendations and suggestions made in this volume are 
intended to be a' "package." For example, the discussion 
of defense counsel must be read in the context of the 
suggestions that are made in other chapters for expediting 
court procedures and making them more efficient; by the 
same token the discussion of the guilty plea must be read 
in connection with the chapter on defense counsel. In 
fact this entire volume should be considered in connection 
with the volumes of the other task forces. It will do no 
good for prosecutors to work out better procedures for 
precharge disposition of cases if there are no community 
agencies to which to refer defendants, nor for judges to 
improve their sentencing decisions if the correctional sys
tem does not similarly improve its programs and facilities. 
The courts may be 'I. constitutionally separate branch of 
the government, but they are not an independent one. 
How well they perform depends heavily on the police, 
on corrections, and on the entire community. 
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Chapter 1 

Disposition Without Trial 

Much of the basic legal structure of the criminal proc
ess rests on the assumption that criminal cases initiated 
by the police will be decided in a trial by court or by 
jury. Limited statistical data and a number of studies, 
including those recently conducted by the American Bar 
Foundation,! by the Commission staff, and by others,2 
indicate that this assumption is not justified. 

Most cases are disposed of outside the traditional trial 
process, either by a decision not to charge a suspect with 
a criminal offense or by a plea of guilty. In many com
munities between one-third and one-half of the cases 
begun by arrest are disposed of by some form of dismissal 
by police, prosecutor, or judge.s When a decision is 
made to prosecute, it is estimated that in many courts 
as many as 90 percent of all convictions are obtained by 
guilty pleas:l 

Many overburdened courts have come to rely upon 
these informal procedures to deal with overpowering 
caseloads, and some cases that are dropped might have 
been prosecuted had sufficient resources been available. 
But it would be an oversimplification to tie the use of 
early disposition solely to the problem of volume, for some 
courts appear to be able to deal with their workloads 
without recourse to such procedures. Furthermore, the 
flexibility and informality of these discretionary proce
dures make them more readily adaptable to efforts to in
dividualize the treatment of offenders than the relatively 
rigid procedures that now typify trial, conviction, and sen
tence. It would require radical restructuring of the trial 
to convert sentencing procedures into a comparable op
portunity for the prosecution and the defense to discuss 
dispositional alternatives. Moreover, by placing less em
phasis on the issue of culpability, discretionary procedures 
may enable the prosecutor to give greater attention to 
what disposition is most likely to fit the needs of those 
whose cases he considers. The pressures on the prosecutor 
to insist on a disposition that fits the popular conception 
of punishment are less before conviction, when the de
fendant has not officially and publicly been found guilty. 

There are many cases in which trial would be clearly 
inappropriate. Often it becomes evident that the ac
cused is innocent. Often while he appears to be techni
cally guilty, criminal prosecution would serve no legiti
mate purpose. As Judge Charles Breitel has noted: 

1 The history of the American Bar Foundation Project, which commenced in 
1953, is recounted 1n LAFAVE, AnnEST-'l'HE DECISION TO TAKE A SUSPECT INTO CUSTODY 
ix (1965). 'fhe discussion that follows draws heavily on the work of the American 
Bar Foundation Project, including Professor LnFnve's book nnd another volume 
in tha series, NEWl\fAN, CONVrCTION-THE DETERMINATION OF GUILT OR INNOCENCE 
WITHOUT 'I1IfAL (1966) t 09 well as manuscripts of severnl other volumes now in 
preparation. 

!) Staff Studies, Administration 0/ Justice in the IIlunicipal Court 0/ Baltimore, 
and Administration 0/ Justice in the Recorders' Court 0/ Delroit, printed in 
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If every policeman, every prosecutor, every court, 
and every post-sentence agency performed his or its 
responsibility in strict accordance with rules of law, 
precisely and narrowly laid down, the criminal law 
would be ordered but intolerable." 

In addition, there are obvious practical advantages 
to disposing of large numbers of cases without trial. The 
results are relatively prompt and certain compared to 
trial dispositions and therefore represent a substantial 
economy of resources. Even when criminal prosecution 
is appropriate, charges may be dropped or reduced in 
exchange for a plea of guilty simply to conserve resources 
for more important cases. 

The main dangers in the present system of nontrial dis
positions lie in the fact that it is so informal and invisible 
that it gives rise to fears that it does not operate fairly or 
that it does not accurately identify those who should be 
prosecuted and what disposition should be made in their 
cases. Often important decisions are made without ade
quate information, without sound policy guidance or rules, 
and without basic procedural protections for the defend
ant, such as counselor judicial consideration of the issues. 
Because these dispositions are reached at an early stage, 
often little factual material is available about the offense, 
the offender, and the treatment alternatives. No record 
reveals the participants, their positions, or the reason for 
or facts underlying the disposition. When the disposition 
involves dismissal of filed charges or the entry of a guilty 
plea, it is likely to reach court, but only the end prod
uct is visible, and that view often is misleading. 
There are disturbing opportunities for coercion and over
reaching, as well as for undue leniency. The very in
formality and flexibility of the procedures are sources both 
of potential usefulness and of abuse. 

It is essential to bring to these dispositions some, al
though clearly not all, of the attributes of the trial process. 
First, facts bearing both on the offense and on the 
character of the offender should be brought out sys
tematically before decisions as to non trial dispositions are 
made. Second, these important decisions must be sur
rounded with some procedural regularity. Finally, pro
vision should be made for fuller judicial consideration of 
dispositions which involve criminal sanctions or some 
intrusive, although non penal, alternative. 

Appendix B of this volume; SUDIN, CRIMINAL JUSTICE IN A METROl'OLtTAN counT 
(1966); PRESIDENT'S COMM'N ON CRIME IN TUE DISTRICT OF COLUMBIA, nEro 239-40 
(1966). 

::J Sec, e.g. 1965 1'01 UNU'ORM CRIME REPORTS 103 (table 12); CAL. DEP'T JUSTICE, 
CRIME AND DELINQUENCY IN CALtFOIlNJA 53 (1965); 1964 ILL. SUI'. CT. ANN. nEP, 63; 
1964--65 ADMINISTtlATIVE DIRECTOR OF TilE N.J. COURTS ANN. REr. 13 (table B-8) . 

.. Sec page 9, in/rat 
G Dreitel, Controls in Criminal Law En/orcement, 27 u. CIII. L. ntv. 427 (1960). 



THE DECISION WHETHER TO BRING CHARGES 

Before a formal .information or indictment is lodged 
in court, the prosecution has an opportunity to consider 
not only which charges to press but also whether to press 
toward conviction at all. The decision whether to file 
formal charges is a vitally important stage in the criminal 
process. It provides an opportunity to screen out cases 
in which the accused is apparently innocent, and it is at 
this stage that the prosecutor must decide in cases of 
apparent guilt whether criminal sanctions are appropriate. 

In many instances the defendant presents a serious 
threat to the security and safety of the community, and 
invocation -of the criminal process is clearly indicated. 
Community attitudes justifiably demand that the armed 
robber, the corrupt public official, and the hardened, per
sistent offender be subjected to the full weight of con
demnation. But in many cases effective law enforce
ment does not require punishment or attachment of cri
minal status, and community attitudes do not demand it. 
Not all offenders who are guilty of serious offenses as de
fined by the penal code are habitual and dangerous crim
inals. It is not in the interest of the community to treat 
all offenders as hardened criminals; nor does the law 
require that the courts do so. It is at the charge stage 
that the prosecutor should determine whether it is ap
propriate to refer the offender to noncriminal agencies for 
treatment or for some degree of supervision without crim
inal conviction. 

The police have a similar decision to make earlier 
in the process, and they adopt varying responses to crim
inal conduct. G When serious criminal conduct is in
volved, the police objective will be arrest and full invoca
tion of the criminal process. When less serious violations 
are involved, the police may ignore the situation (as in 
some instances of intoxication), or they may attempt on
the-scene conciliation (as in some instances of family 
disputes). Sometimes offenders are arrested and released 
(as may be true in the case of fights and brawls), and 
often referrals to social agencies are deemed appropriate 
(as in the' case of some mentally disordered offenders). 

But the police decision whether to arrest must usually 
be made' hastily, without relevant background infornm
tion, and often under pressure of a pending disturbance. 
There is ordinarily no opportunity for considered judg
ment until the time when formal charges must be filed, 
usually the next stage of the proceedings. 

In some places particularly when less serious offenses are 
involved, the decision to press charges is made by the 
police or a magistrate rather than by the prosecutor. The 
better practice is for the prosecutor to make this decision, 
for the choice involves such factors as the sentencing 
alternatives available under the various possible charges, 
the substantiality of the case for prosecution, and limita
tions on prosecution resources-factors that the policeman 
often cannot consider and the magistrate cannot deal with 
fully while maintaining a judicial role. 7 

The legitimacy and necessity of the prosecutor's dis
cretion in pressing charges have been long recognized.8 

There are many cases in which it would be inappro-

o See, e.g., LAFAVE, op. cit. supra note 1; SKOLNICK, JUSTICS WITHOUT TRIAL
LAW ENFonCEMENT tf\f DEMOCRATIC SOCIETY (1966); Goldstein, Police DiJcretion Not 
To IntJoke the Criminal Process-LlJw.J!isibility Decision.! in. the Administration. 
of Justice, 69 YALE L.J. 543 (1960). Sec also Report of the Police Task Force of 
this Commission, ch. 2. 

7 C/. ALI, MODEL CODE OF :rnE-AnnAICNMENT PROCEDURE § 6.02 (Tent. Druft No. I, 
1966). ' 

a "He [the prosecutor] must appraise the evidence on which an indictment may 
be dernanded and the accused defendant tried, if he be indicted, nnd in that 
service must judge of its availability, competency and probative significance. He 
must on occasion consider the public impact of cIiminal proceedings. OT, again, 
balance the admonitory value of invariablc and inflexible punishment against the 
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priate to press charges. In some instances, a street fight 
for example, the police may m~e lawful arrests that are 
not intended to be carried forward to prosecution. 
When the immediate situation requiring police interven
tion has passed, the defendant is discharged without fur
ther action. Often it becomes apparent after arrest that 
there is insufficient evidence to support a conviction or 
that a necessary witness will not cooperate or is unavail. 
able; an arrest may be made when there is probable cause 
to believe that the person apprehended committed all 
offense, while conviction after formal charge requires 
proof of guilt beyond a reasonable doubt. Finally, sub
sequent investigation sometimes discloses the innocence 
of the accsed. 

When there is sufficient evidence of guilt, tactical con
siderations and law enforcement needs may make it in
advisable to press charges. Prosecutors may, for ex
ample, drop charges in exchange for a potential defend
ant's cooperation in giving information or testimony 
against a more serious offender. They may need to 
conserve their resources for more serious cases. 

In some cases invocation of the criminal process against 
marginal offenders seems to do more harm than good. 
Labeling a person a criminal may set in motion a course 
of events which will increase the probability of his be
coming or remaining one. The attachment of criminal 
status itself may be so prejudicial and irreversible as 
to ruin the future of a person who previously 
had successfuly made his way in the community, and it 
may foreclose legitimate opportunities for offenders al
ready suffering from social, vocational, and educational 
disadvantages.9 Yet a criminal code has no way of de
scribing the difference between a petty thief who is on 
his way to becoming an armed robber and a petty thief 
who sti'ccumbs once to a momentary impulse. The same 
criminal conduct may be the deliberate act of a profes
sional criminal or an isolated aberration in the behavior 
of a normally law abiding person. The criminal conduct 
describes the existence of a problem, but not its nature 
or source. The system depends on prosecutors to recog
nize these distinctions when bringing charges.1o 

Among the types of cases in which thoughtful prosecu
tors commonly appear disinclined to seek criminal penal
ties are domestic disturbances; assaults and petty thefts 
in which victim and offender are in a family or social 
relationship; statutory rape when both boy and girl are 
young; first offense car thefts that involve teenagers tak
ing a car for a short joyride; checks that are dr:l:wn upon 
insufficient funds; shoplifting by first offenders, particu
larly when restitution is made; and criminal acts that in
volve offenders suffering from emotional disorders short 
of legal insanity. 

In addition, a large proportion of the cases in the crim
inal courts involve annoying or offensive behavior rather 
than dangerous crime.n Almost half of all arrests are 
on charges of drunkenness, disorderly conduct, minor 
assault, petty theft, and vagrancy. Many such offenders 
are burdened by economic, physical, mental, and educa
tional disadvantages. In many of these cases effective 
law enforcement doe~ not require prosecution. 

grenter impulse of tthc quality of mercy.' He must clutcnninc Wl18t offenses, and 
whom, to prosecute. . .. Into thesc ond mony others of the problems comMitted 
to his informed discretion it would be sheer impertinence for n court to intrude. 
And such intrusion is contrary to the settled judiciol tradition." Howell v. 
Brown, 85 F. Supp. 531. 5<W (D. Ncb. 1949). Sce also Pugach v. Klein, 193 F. 
Supp. 630, 635 (S.D.N.Y. 1961); Kaplan. The Prosccutorial Discretion-A Com· 
ment. 60 NW. V.L. REV. 114 (1965). 

o Sea Goldstein, supra note 6, at 590 (appendix). 
10 Remington & Rosenblum, The Criminal Law and the Legislative Process, 1960 

u. lLL. L.F. 481. 
111965 FBI UNIFORM CRIME RErORTS 110-11 (table 19); Commission'. General 

Report, ch. 2. 
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THE EXISTING SYSTEM 

A major difficulty in the present system of nontrial 
dispositions is that when an offender is dropped out 
of the criminal process by dismissal of charges, he 
usually does not receive the help or treatment needed to 
prevent recurrence. A first offender discharged without 
prosecution in the expectation that his conduct wiII not 
be repeated typically is not sent to another agency; in 
fact, in most communities there are few agencies designed 
to deal with his problems. Whether mental illness, youth, 
or alcoholism is the mitigating factor, there rarely is any 
followup. In the struggle to reduce the number of cases 
that compete for attention, there is little time to consider 
the needs of those who are dropped out of the process. 

In some placu attempts are made to refer offenders 
in need of treatment to appropriate community 
agencies. The health, education, and welfare programs 
to which offenders may be referred range from family 
service agencies to foster families, from medical treatment 
to mental health facilities and vocational training, and 
from shelters to specialized facilities for the alcoholic, the 
narcotics addict, and the mentally retarded. In a few 
places the threat of prosecution is used to guarantee that 
the offender follows through with a proposed program 
of treatment, submits to supervision, makes restitution, or 
performs some other condition of his release. 

In Washington, D.C., for example, the U.S. Attorney's 
office generally does not prosecute apparently casual first 
offense shoplifters, the offender is warned that a second 
offense wiII lead to prosecution. In first offender cases 
involving checks returned for insufficient funds, an in
formal hearing with representatives of the police and of 
the store which received the check usually results in dis
missal of the charges upon the offender's agreement to 
make restitution,12 Many cases involve relatively minor 
acts of violence stemming from domestic or neighborhood 
brawls and are initiated largely by citizens' complaints. In 
these cases the prosecutor holds an informal hearing at
tended by the complainant and the offender and attempts 
to resolve the problem which prompted the complaint. 
"He may warn the person complained against to stay 
away from the complainant or face prosecution. He 
may suggest the return of property or the payment of 
support" or refer the parties to a family counseling 
agency.13 

In Baltimore this kind of informal adjustment is per
formed by a magistrate, who holds court in a police 
precinct station.H In Detroit the police, who play an 
active part in the charge decision, hold informa1 hearings 
to deal with bad check and Shoplifting cases.15 The ad
justment division, a special unit of the Recorder's Court 
probation department, also disposes of criminal com
plaints; it deals with 4,000-5,000 persons monthly, mainly 
women with complaints of nonsupport and other do
mestic problems. Warrants of arrest are issued for only 
ab~ut 3 percent of the complaints filed. In Chicago the 
polIce department refers many cases, again primarily 
family problems, to the Municipal Court's social service 
department, which sees about 10,000 clients yearly, most 
of whom receive counseling or are referred to other agen
cies. In Minneapolis a somewhat similar procedure is 

1:1 Sec SUDIN, op. cit. supra note 2, at 31-32. 
"ld. at 54. 
H Staff Study, Administration oj Justice in the "funicipal Court 0/ Baltimore 

printed in Appendix B ot this volume. ' 
15 3 Americnn Bar Foundation, The Administration of Criminal Justice in the 

United States-Pilot Project Rep. 570 (mimeo. 1957). 
111 Examples of similar procedures in the lower coUrts or Kansas, Wisconsin and 

Michigan are given in chapter 11 of NEWMAN, OPe cit. supra note 1. I 

used, although there the probation office performs the 
screening service under the supervision of the prosecutor's 
office. New York City has established an independent 
agency, the Youth Counsel Service, which, upon referral 
from the prosecutor, investigates cases involving youthful 
offenders and makes recommendations for noncrimin,al 
treatment. The Service may refer the youth to other 
agencies for care and rehabilitation. . 

Pre-judicial determination of criminal charges is partic
ularly common in the juvenile courts, and is described in 
detail in the Task Force Report on Juvenile Delinquency 
and Youth Crime. In many juvenile courts more than 
half of all cases are disposed of at the intake stage. Al
though in some communities these decisions are guided 
by policies and surrounded by some procedural regularity, 
ordinarily they are made on an informal, case-by-case 
basis. 

Other, more formal alternatives to prosecution have 
been developed. For example, the Department of Justice 
has authorized a procedure for deferred prosecution of 
juveniles known as the "Brooklyn plan." In general, a 
juvenile will not be considered a subject for the plan un
less his violation of law is not serious, his previous behavior 
and background are good, and the prospects for future 
lawful behavior are favorable. After investigation and 
report by a probation officer and with approval of the 
parents, the U.S. Attorney may place a juvenile on un
official probation for a definite period. The conditions 
to be observed during this period may be similar to those 
for probation following adjudication. When the juvenile 
successfully completes this period of unofficial probation, 
the case is closed and the juvenile is left without the 
stigma of a court record. If he violates the conditions, 
he may then be prosecuted as a juvenile delinquent. 

In some jurisdictions a similar disposition is possible 
even after the case reaches court. For example, in the 
magistrates' courts of Maryland the defendant may re
ceive the disposition of "probation before conviction." 
A similar disposition in lower courts in Massachusetts is 
termed "case continued without finding." In both in
stances if the individual stays out of further difficulty for 
a given period of time, usually six months to a year, and 
follows a recommended course of action, such as out
patient psychotherapy or attendance at Alcoholics Anony
mous, the case is closed. Failure to cooperate or a further 
encounter with the law could lead to conviction and im
position of sentence on the earlier charge.1o Probation 
without conviction, provided for by statute in several 
States,17 appears to be used widely elsewhere without spe
cific statutory authority. 

A number of innovative programs are designed to deal 
with alcoholics, in part as a response to increasing doubts 
about the legality of the criminal approach to this 
problem.18 The Denver Municipal Court, for example, 
conducts a group therapy "honor court" program for 
offenders with drinking problems. Since the court has 
limited probation services available, this program is 
manned entirely by the chief judge and members of his 
administrative staff. A large alcC'.llolism treatment unit 
in a city hospital provides inpatient and outpatient care 
for referrals. 

17 E.g., FLA. STAT. ANN. § 9-18.01 (Supp. 1966); MD. ANN. CODE art. 27 § 641 
(StipP. 1966). Probation wlthout conviction is provided lor in the MODEL 5EN1'ENC~ 
INC ACT § 9 (1963). 

'8 Sec Easter v. Di.!trict 0/ Columbia, 361 F.2d 50 (D.C. Cir. 1966); Driver v. 
lIinnant, 356 F.2d 761 (4th Cir. 1966). This subject is discussed in chapter 9 
of the Commission'o General Report. 



Numerous programs have been established to provide 
services for persons who might otherwise be prosecuted 
for such crimes as vagrancy, public drunkenness, and dis
orderly conduct. New York City has a short-term hostel 
care program for homeless men. Denver has established 
a "group home" for elderly evacuees from a skid row 
renewal project. Boston has in operation a center to 
coordinate community services for homeless alcoholics 
and other men on skid row. 

Although some of these programs are promising, the 
system for making the charge decision remains generally 
inadequate. Prosecutors act without the benefit of direc
tion or guidelines from either the legislature or higher 
levels of administration; their decisions are almost en
tirely free from judicial supervision. Decisions are to a 
great extent fortuitous because they are made on inade
quate information about the offense, the offender, and 
the alternatives available. At this stage in the process the 
prosecutor generally knows only a few bare facts about the 
offense. He generally knows little about the accused, ex
cept perhaps what is revealed by a prior criminal record. 
In many places little consideration is given to cases where 
guilt is apparent but criminal sanctions seem inappro
priate. Often cases are prosecuted that should not be. 
Often offenders in need of treatment, supervision, or 
discipline are set free without being referred to appro
priate community agencies or followed up in any way. 

In most places there is little liaison between the prose
cutor and community agencies which could assist an 
offender. The prosecutor, frequently overworked, has 
difficulty searching out noncriminal dispositions, and it is 
open to question whether he is the appropriate official to 
perform this searching function. He may have few 
professional qualifications to decide what treatment 
alternatives are appropriate for particular offenders. 
Consultative services to analyze the offender's medical, 
psychiatric, and social situation; to consider that situation 
in light of available community resources; and to make 
appropriate recommendations are at best limited and 
in many places are not available. But the basic 
problem is that in many communities the resources for 
dealing with offenders and their problems are totally in
adequate. The development of such resources is clearly 
essential; detailed recommendations to this end are made 
in chapters 3 and 6 of the Commission's General Report. 

IMPROVING THE CHARGE DECISION 

.. Gathering and Sharing Information. A prosecutor 
should have several kinds of information if he is to make 
sound charge decisions. He must evaluate the strength 
of his case. Police reports usually provide him with some 
facts about the offense, but often he needs more. Before 
a prosecutor decides whether to charge or dismiss in any 
case that is not elementary, he should review the case file 
to determine whether more evidence and witnesses are 
available than the police have uncovered. In addition, 
the prosecutor needs to know enough about the offender to 
determine whether he should be diverted from the crimi
nal track. Greater involvement of court probation de
partments and the availability of probation officers for 
consultation with the prosecutor and defense counsel at 
this stage of the proceedings are clearly advisable. Often 
the prosecutor needs to know whether there are facilities 
in the community for treating such medical or behavioral 
problems as the oflender may have and whether those fa
cilities will accept him. 

230-114 0-67--2 
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In cases in which there is an indication that intensive 
treatment or supervision is needed, the prosecutor 
and defense counsel should be able to obtain a thorough 
investigation of the accused's background and treatment 
needs. A special division might be created in the prose
cutor's office or in the public defender's office to conduct 
such an investigation. In some places the parties might 
call upon the probation office for help; in others a repre
sentative from a community agency could be designated. 
Some communities might choose to create a new agency 
to coordinate community services for offenders, conduct 
background investigations, and prepare treatment pro
grams for consideration by prosecutor and defense counsel. 
Where a Youth Services Bureau has been created, as rec
ommended by the Commission in chapter 3 of the Gen
eral Report, it could conduct the investigation in youthful 
offender cases. Where neighborhood law offices have 
been created under programs of the Office of Economic 
Opportunity, they might be called upon for help. 

Chapter 4 of this report discusses ways in which other 
information relevant to the disposition at this stage can 
be gc1.thered. Techniques will vary; what is essential is 
that the relevant information be gathered so that dispo
sitional decisions can be made on a rational basis. 

Defense counsel has an important role to play at this 
stage, and he should be involved wherever an intrusive 
disposition or significant penalty is likely. Counsel can 
assist in gathering information and formulating a treat
ment program; he can help persuade the prosecutor of 
the appropriateness of a noncriminal disposition. 

It is unusual for either attorney to have sufficient in
formation; it is even more unusual for them to share it. 
But the early accumulation and sharing of information 
might well lead to early agreements between the prosecu
tion and the defense about how some cases should be 
disposed of, thus saving time and futile legal maneuver
ing. The prosecutor should have the benefit of defense 
counsel's views and suggestions, as weIl as an idea of how 
strong the case for the defense is. By the same token, 
defense counsel should be familiar with the prosecution's 
case and the prosecutor's views in order to advise his 
client whether to seek a noncriminal disposition, to plead 
guilty, or to insist on a trial. 

A conflict often exists between the need for a frank 
exchange of information and defense counsel's obligation 
to act only in ways favorable to his client. Defense coun
sel may possess information adverse to his client, or the 
prosecutor may have erroneous information which de
fense counsel knows paints an unjustifiably favorable 
picture of his client. Obviously all exchanges of informa
tion must be explicitly authorized by the defendant, and 
appropriate provision should be made to ensure that a 
defendant's statements and information disclosed are not 
used against him in the event of a trial. But subtle and 
difficult questions of professional responsibility will re
main. Experience may offer guides for some of the 
problems presented; other norms may be provided by 
efforts such as the American Bar Association's redefinition 
of the Canons of Professional Ethics or the consideration 
of the role of counsel by the ABA Special Project on 
Minimum Standards for Criminal Justice. 

The Precharge Conference. A conference between 
the prosecutor and defense counsel before formal charges 
are filed would prO'Vide an opportunity for them to discuss 
the appropriateness of noncriminal disposition of the case. 

Prosecutors should establish guidelines for convening 
such conferences, indicating those classes of cases in which 
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conferences might be held as a matter of course, for ex
ample, when the offense involves conduct characteristic of 
a recognized disorder, such as alcoholism or mental dis
ease; when the offense is a minor crime against property; 
or when the age of the defendant, his history of family and 
employment stability, or the absence of any prior criminal 
record indicate that he is a good risk. Discussions 
should of course be held when there are indications 
that the evidence of guilt is insufficient for trial or other
wise raises doubts in the prosecutor's mind whether 
prosecution of the case is warranted. The object 
of discussion in such cases would be whether the charges 
should be dismissed outright. The guidelines should also 
provide that in cases not specifically covered, conferences 
may be convened at the discretion of the prosecutor and 
defense counsel may submit appropriate information 
showing the desirability of a conference. 

When there is a factual basis for the charge, the cen
tral concern at the precharge conference should turn to 
the question of what disposition is most appropriate for 
the offender and whether prosecution or noncriminal 
methods are the preferable way to attain that disposition. 
Among the factors that might be weighed in determining 
whether to adopt a noncriminal disposition are: (1) the 
seriousness of the crime and the effect upon the public 
sense of security and justice if the offender were to be 
treated without criminal conviction; (2) the place of the 
case in effective law enforcement policy, particularly for 
such offenses as tax evasion, white collar crimes, and other 
instances where deterrent factors may loom large; (3) 
whether the offender has medical, psychiatric, family, or 
vocational difficulties; (4-) whether there are agencies in 
the community capable of dealing with his problems; (5) 
whether there is reason to believe that the offender will 
benefit from and cooperate with a treatment program; 
and (6) what the impact of crimiflal charges would be 
upon the witnesses, the offender, and his family. Even 
if the case is ultimately prosecuted, the conference will 
have served many useful purposes, including an increase 
in the discovery and consideration of the facts on both 
sides, a narrowing of the trial issues, and formulation of a 
sounder basis for n~gotiated guilty plea discussions. 

Adoption of the proposed preeharge conference will 
no doubt entail some added administrative burden for 
prosecutors, but that burden should not be exaggerated. 
In many communities, for example, much of the needed 
offender information may be gathered from existing 
sources. Moreover, as some cases which might have 
been sent forward for prosecution are diverted to non
criminal disposition and others are routed out earlier in 
the process, prosecution resources would be freed for con
centration on serious offenders and disputed cases. 

Noncriminal Alternatives. When the prosecutor de
cides that a case should not be prosecuted criminally, a 
simple dismissal will often be appropriate: Investigation 
may reveal that the accused is not guilty of the offense 
for which he was arrested, or that although he is guilty, 
the offense is minor and there is no reason to believe 
he will commit such an offense again. But there 
are many cases where some followup should be provided: 
The offender may be an alcoholic or a narcotics addict; 
he may be mentally ill; he may have been led to crime 
by his family situation or by his inability to get a job. If 
he is not helped, he may well return to crime. 

There are many cases in which minimal intrusions on 
the defendant's liberty would be all that seem necessary. 
Often it will be enough simply to refer the offender to 
the appropriate agency in the community, and hope that 

he will take advantage of the help offered. The prosecu
tor might, for example, be willing to drop charges if the 
defendant goes to an employment agency and makes a 
bona fide effort to get a job, or if he consults a family 
service agency, or if he resumes his education. The 
prosecutor retains legal power to file a charge until the 
period of limitations has run, but as a practical matter, 
unless the offense is repeated, it would be unusual for the 
initial charge to be revived. 

While ideally there should be no intrusion on the de
fendant's liberty without a judicial finding of guilt and 
imposition of sanction, it may not be feasible to insist on 
this protection when the intrusion is so minimal. As noted 
above, there is a great deal of informal adjustment of 
cases now. A prosecutor might develop statements of 
policy with the approval of the court, defining with some 
precision the kinds of dispositions he proposes to make 
without seeking court approval. It might be advisable 
to limit the time during which the prosecutor would be 
authorized to reinstitute charges, as the Commission rec
ommends in the juvenile area when youths are referred 
to a Youth Services Bureau. Such a disposition would not 
require elaborate procedural steps. A simple notation in 
the prosecutor's files would show that the charges were 
dismissed and the accused referred to a particular agency. 
Offenders would know that if they were arrested for the 
same offense again, full prosecution would be very likely. 

But there are some cases where a simple referral may 
be inadequate: The offender may present too great a 
danger to the community; he may require longer super
vision, or referral may have been tried before unsuc
cessfully. Yet subjecting the offender to the stigma of 
a criminal conviction may be undesirable. If the disposi
tion involves significant restrictions on the accused or is 
of sustained duration, approval by the court should be 
required to assure that there is a factual basis for the 
charge, that no undue pressure has been put on the de
fendant to accept the disposition, and that the disposition 
is appropriate. Such an agreement might entail the kinds 
of conditions that would be appropriate for probation 
following conviction. The agreement might, for example, 
require supervision of the defendant's activities by a pro
bation officer; it might require that the defendant give 
up certain associates; it might require that he cooperate 
with a program of treatment for alcoholism, narcotics 
addiction, or mental illness; it might require that he reside 
in a halfway house, or enter a mental institution for some 
definite period of time. 

In such cases a written agreement, executed by the 
rosecutor, defense counsel, and the accused, should be 

submitted to the court and become effective only upon 
court approval. Depending upon local procedure, this 
agreement could take the form of a consent decree, and 
the prosecutor would be authorized to initiate prosecution 
only if the accused violated its terms. A substantial mod
ification of the terms of the disposition should be pre
sented to the court for review as part of an amended de
cree. Normal time limitations governing the filing of 
the charges might be suspended. If the prosecutor fears 
that it might not be feasible to try the charge at a later 
date, the decree could include an admission by the de
fendant, a stipulation of facts, or the depositions of 
witnesses. 

There are of course dangers in granting such discre
tionary power to prosecutors and judges. Ordinarily the 
state can apply compulsory sanctions, inside prison or out, 
only after an offense has been proved or a gUilty plea 
has been entered. And the permissible sanctions are 



limited by a maximum fixed by the legislature. There is 
a danger that the prosecutor's agreement to dismiss 
charges may induce the defendant to accept an alternate 
disposition consisting of onerous, unreasonable, or even 
illegal conditions. There is an additional danger that 
an alternate disposition could become a justification for 
indeterminate commitment. Recently reported instances 
of judicial attempts to obtain consent to sterilization and 
of prosecutorial intervention in the family life of the ac~ 
cused illustrate the possibilities of abuse. One safeguard 
is that the offender must, at any point in the process, 
have the right to insist on trial and criminal disposition. 
But there is nevertheless a danger that the prospect of 
criminal prosecution would be so dire as to force the of~ 
fender to accept an unreasonable, although less onerous, 
alternative. The proposal here that the agreement be 
recorded and submitted to court for approval would tend 
to minimize this danger. 

An accused might be induced to accept a burdensome, 
although noncriminal, program of treatment on the basis 
of a flimsy charge of which he clearly would be found not 
guilty if he insisted on his right to trial. Obviously the 
accused is under strong pressure to accept any disposition 
which does not carry the stigma of a criminal conviction. 
The problem is very similar to that which arises in the 
negotiation of a guilty plea. Similar protections, dis~ 
cussed in more detail in the following- section, should be 
provided. The reviewing judge should, in the first place, 
determine that there is a factual basis for the charge. If 
the judge determines that there is no basis for the charge, 
he should inform the accused, who then would be free to 
pursue or reject the recommended program without the 
threat of a criminal charge. The judge should also con~ 
sider the amount of pressure that was put on the accused 
to agree to a noncriminal alternative and determine 
whether it constituted an overwhelming inducement to 
surrender the right to trial. If he is not satisfied, the case 
should be set for trial. When the agreement includes 
any factual admissions or depositions prejudicial to the 
defendant, he should be allowed to withdraw them. 
When feasible, trial should take place before a different 
judge, who would not be influenced by involvement in 
the consent decree decision. 

The final safeguard would be the presence of counsel, 
which should be required wherever an intrusive disposi~ 
tion is under consideration. Counsel wo~ld ensure that 
the other safeguards provided are meaningful. And 
counsel is necessary for the accused to make an informed 
decision whether to agree to a noncriminal disposition 
requiring burdensome performance on his part. 

THE NEGOTIATED PLEA OF GUILTY 

The question of guilt or innocence is not contested in 
the overwhelming majority of criminal cases. A recent 
estimate is that guilty pleas account for 90 percent of all 
convictions; and perhaps as high as 95 percent of mis~ 
demeanor convictions.10 But the Commission has found 
it difficult to calculate with any degree of certainty the 

19 AnA PROJECT ON MINIMUM STANDAims FOR CRIMINAL JUSTICE, I'LEAS OF CUILTY 
1 (Tent. Draft 1967) ; NEWMAN, Ope cit. supra note I, nt 3 n.l. 

!!O The University oj Pennsylvania Law RClJicw surveyed 205 prosecutors' offices 
in the most populous counties of 43 States. Roughly 80 responses were received. 
More than half of the offices in this group reported that 70 percent or more of 
tho defendants plcaded guilty I and of these guilty pleas between 30 and 40 per
cent resulted from negotintions. Approxjmately 11 percent of the offices rcsponding 
indicated tl,at 70 percent or more of guilty pleas were negotiated, wltile 28 percent 
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percentage of cases disposed of by guilty plea, since 
reliable statistical information is limited. Clearly it is 
very high. The following statistics indicate the number 
and percentage of guilty plea convictions in trial courts 
of general jurisdiction in States in which such informa~ 
tion was available. 

State (1964 statistics unless 
otherwise indicated) 

Total can· 
victions 

Guilty pleas 

Number Percent of 
total 

California (1965)............................ 30,840 22,817 74.0 
Connecticut................................ 1,596 1,494 93.9 
Distrl~t of Columbia (year ending June 30,1964). 1,115 817 73.3 
HawaII.... ••••••..••••••...•.•••••..•••••• 393 360 91. 5 
illinois.................................... 5,591 4,768 85.2 
Kansas.................................... 3,025 2,727 90.2 
Massachusetts (1963)........................ 7,790 6,642 85.2 
Minnesota (1965).. ..•.••.•.....•.•....•.•• 1,567 1,437 91. 7 
New york.................................. 17,249 16,464 95.5 
Pennsylvania (1960)......................... 25,632 17,108 66.8 
U.S. District Courts •••••••••••••. __ •••••.•.. 29,170 26,273 90.2 

Average [excluding Pennsylvania] 1 •••••• 
1'.-•• -.-•• -•• -.-•• -.1-.-.• -•. -.-•• -.. -.-.11---87-.0 

I The Pennsylvania figures have been excluded from the average because they were from 
an earlier year, and the types of cases included did not appear fully comparable with the 
others. 

A substantial percentage of guilty pleas are the product 
of negotiations between the prosecutor and defense coun
sel or the accused, although again precise data are un
available.20 Commonly known as "plea bargaining," this 
is a process very much like the pretrial settlement of civil 
cases. It involves discussions looking toward an agree
ment under which the accused will enter a plea of guilty 
in exchange for a reduced charge or a favclable sentence 
recommendation by the prosecutor. Even when there 
have been no explicit negotiations, defendants relying on 
prevailing practices often act on the justifiable assumption 
that those who plead guilty will be sentenced more 
leniently. 

Few practices in the system of criminal justice create 
a greater sense of unease and suspicion than the nego
tiated plea of guilty.21 The correctional needs of the of
fender and legislative policies reflected in the criminal 
law appear to be sacrificed to the need for tactical ac
commodations between the prosecutor and defense coun
sel. The offense for which guilt is acknowledged and for 
which the sentence is imposed often appears almost inci~ 
dental to keeping the business of the courts moving. 

The system usually operates in an informal, invisible 
manner. There is ordinarily no formal recognition that 
the defendant has been offered an inducement to plead 
guilty. Although the participants and frequently the 
judge know that negotiation has taken place, the prosecu~ 
tor and defendant must ordinarily go through a court~ 
room ritual in which they deny that the guilty plea is the 
re~ult of any threat or promise.22 As a result there is no 
juc\icial review of the propriety of the bargain-no check 
01'1 the amount of pressure put on the defendant to 
plead guilty. The judge, the public, and sometimes the 
defendant himself cannot know for certain who got what 
from whom in exchange for what. The process comes t6 

indicated that 10 percent or 1c88 were negotiated. Sec Note, Guilty Plea Bargain
ing-Compromises by Prosecutors to Securo Guilly Pleas, 112 u. PA. L, REV. 865, 
896-99 (1964) ; ef. Commcnt, The lnf/uenee of the De/endant's Plea on Judicial De· 
lermination 0/ Senlence, 66 YALE L.J. 204, (1956). 

21 Sec Comment, Official Tnducement lo Plead Guilty-Suggesled "[orals lor n 
Marketplace, 32 u. CIII. L. REV. 167 (1964). 

•• Ct. Shelton v. United States, 242 F.2d 101 (5th Cir.) , rev'd, 246 F.2d 571 (5th 
Cir. 1957) (cn bane), rev'd per curiam on eon/e ... ion 0/ error, 356 U. 'S. 26 (1958). 
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look less rational, more subject to chance factors, to undue 
pressures, and sometimes to the hint of corruption. More
over, the defendant may not get the benefit he bargained 
for. There is no guarantee that the judge will follow 
the prosecutor's recommendations for lenient sentence. 
In most instances the defendant does not know what sen
tence he will receive until he has pleaded guilty and sen
tence has been imposed. If the defendant is disappointed, 
he may move to withdraw his plea, but there is no assur
ance that the motion will be granted, particularly since 
at the time he tendered his guilty plea, he probably denied 
the very negotiations he now alleges.23 

A more fundamental problem with plea bargaining is 
the propriety of offering the defendant an inducement 
to surrender his right to trial. This problem becomes 
increasingly substantial as the prospective reward in
creases, because the concessions to the defendant become 
harder to justify on grounds other than expediency. 
There is always the danger that a defendant who would 
be found not guilty if he insisted on his right to trial will 
be induced to plead guilty. The defendant has an abso
lute right to put the prosecution to its proof, and if too 
much pressure is brought to discourage the exercise of this 
right, the integrity of the system, which the court trial is 
relied upon to vindicate, will not be demonstrated. When 
the prosecution is not put to its proof and all the evidence 
is not brought out in open court, the public is not assured 
that illegalities in law enforcement are revealed and cor
rected or that the seriousness of the defendant's crimes 
are shown and adequate punishment imposed. Prose
cutors who are overburdened or are insufficiently ener
getic may compromise cases that call for severe sanctions. 

Despite the serious questions raised by a system of nego
tiated pleas, there are important arguments for preserving 
it. Our system of criminal justice hC!.s come to depend 
upon a steady flow of guilty pleas. There are simply not 
enough judges, prosecutors, or defense counsel to operate 
a system in which most defendants go to trial. Many 
of the Commission's proposals, such as the recommenda
tion to expand appointment of counsel for the indi
gent, will strain the available resources for many years. 
If reliance on trial were increased at this time, it would 
undoubtedly lower the quality of justice throughout the 
system. Even were the resources available, there is some 
question whether a just system would require that they 
be allocated to providing all defendants with a full trial. 
Trial as we know it is an elaborate mechanism for finding 
facts. To use this process in cases where the facts are not 
really in dispute seems wasteful. 

The plea agreement, if carried out, eliminates the risk 
inherent in all adversary litigation. No matter how strong 
the evidence may appear and how well prepared and 
conducted a trial may be, each side must realistically con
sider the possibility of an unfavorable outcome. At its 
best the trial process is an imperfect method of factfind
ing; factors such as the attorney's skiII, the availability of 
witnesses, the judge's attitude, jury vagaries, and luck 
wiII influence the result. Each side is interested in limit
ing these inherent litigation risks. I'll addition, the con
cessions of a negotiated plea are also commonly used by 
prosecutors when a defendant cooperates with law en-

20 See, e.g., Uniled St.,'es v. Hug"es, 325 F.2d 789 (2d Cir. 1964), cuI. dellied, 
377 U.S. 907 (1965); Uniled Slates V. Le"er, 247 F. 211 496 (2d Cir. 1957); 
cJ. CA. CODE ANN. § 27-1404, allowing withdrawal of a guilty plea a8 a maUer of 
right nt nny time before judgment. 

forcement agencies by furnishing information or testimony 
against other offenders. 

Confining trials to cases involving substantial issues 
may also help to preserve the significance of the presump
tion of innocence and the requirement of proof beyond a 
reasonable doubt. If trial were to become routine even 
in cases in which there is no substantial issue of guilt, the 
overwhelming statistical probability of guilt might in
cline judges and jurors to be more skeptical of the defense 
than at present. 

Because of the invisibility of the plea bargaining sys
tem, the essential issues involved have generally not re
ceived adequate consideration by the courts. Some 
courts have, however, begun to look at the system for 
what it is and to focus on the need to regulate it to assure 
that neither public nor private interests are sacrificed. 
As a Federal Court of Appeals noted in a recent case: 

In a sense, it can be said that most guilty pleas 
are the result of a "bargain" with the prosecutor. 
But this, standing alone, does not vitiate such pleas. 
A guilty defendant must always weigh the possibility 
of his conviction on all counts, and the possibility of 
his getting the maximum sentence, against the pos
sibility that he can plead to fewer, or lesser, offenses, 
and perhaps receive a lighter sentence. The latter 
possibility exists if he pleads guilty . . . 

No competent lawyer, discussing a possible guilty 
plea with a client, could fail to canvass these possible 
alternatives with him. Nor would he fail to ascer
tain the willingness of the prosecution to ('go 
along." ... 

The important thing is not that there shall be no 
"deal" or "bargain," but that the plea shall be a 
genuine one, by a defendant who is guilty; one who 
understands his situation, his rights, and the con
sequences of the plea, and is neither deceived nor 
coerced.2{ 

Some jurisdictions appear to be able to deal with their 
caseloads without reliance on negotiated guilty pleas. 
The discussion in this chapter should not be taken as 
suggesting that plea bargaining should be introduced in 
courts that have satisfactory alternatives. Particularly in 
single judge courts it may not be feasible to introduce the 
safeguards that would enable a negotiated plea system to 
operate fairly and effectively. Indeed this chapter does 
not resolve the issue whether a negotiated guilty plea sys
tem is a desirable method of dealing with cases. Rather 
the discussion is directed to improving the operation of 
the plea bargaining system in those jurisdictions where 
negotiations are ordinary occurrences. 

FORMS AND USES OF NEGOTIATED PLEAS 

The plea agreement follows several patterns.25 In its 
best known form it is an arrangement between the pros
ecutor and the defendant or his lawyer whereby the ac
cused pleads guilty to a charge less serious than could be 
proven at trial. "Less serious" in this context usually 
means an offense which carries a lower maximum sen-

21 Cortc: v. United Stales, 337 F.2d 699, 701 (9th Cir. 1964). 
2:i Sec generally NtWl\IAN, ap. cil. supra note ]; Enkcr, Perspectives in Plea 

Bargaining, printed as appendix A to this volume. 
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tence. The defendant's motivation is to confine the 
upper limits of the judge's sentencing power. Similar 
results are obtained when the plea is entered in return 
for the prosecutor's agreement to drop counts in a multi
count indictment or not to charge the defendant as a 
habitual offender. In some situations the benefits ob
tained by the defendant may be illusory, as when he 
bargains for a reduction in counts unaware that local 
judges rarely impose consecutive sentences. 

Charge reduction is tied to the exercise of the prose
cutor's discretion as to what offenses he will charge origi
nally. Although the charge process is distinct from the 
plea negotiation, the two are closely related by the prose
cutor's expectations at the time of charge as to the likely 
course bargaining will take, and by the important role 
bargaining for reduced charges plays in the exercise of the 
prosecutor's discretion. 

Plea negotiations concerning charges provide an oppor
tunity to mitigate the harshness of a criminal code or to 
rationalize its inconsistencies and to lead to a disposition 
based on an assessment of the individual factors of each 
crime. The field over which these negotiations may range 
is broad; the defendant's conduct on a single occasion may 
justify separate charges of robbery, larceny, assault with 
a deadly weapon, assault, or disorderly conduct. Some 
of these offenses are felonies, while others are misde
meanors, and the maximum sentences may range from 30 
years to less than 1 year. Conviction of a felony may 
involve serious collateral disabilities, including disqualifi
cation from engaging in certain licensed occupations or 
businesses, while conviction of a misdemeanor may not. 
The prosecutor often has a wide range of penal provisions 
from which to choose. His choice has enormous correc
tional implications, and it is through charge bargaining 
that in many courts he seeks to turn this discretion to his 
own advantage. 

Charge reduction may be used to avoid a mandatory 
minimum sentence or a restriction on the power to grant 
probation. In these instances the agreed plea becomes 
a way of restoring sentencing ,discretion when it has in 
part been eliminated from the code. Charge reduction 
is also used to avoid the community opprobrium that at
taches to conviction of certain offenses. Thus to avoid 
being labeled a child molester or homosexual, the de
fendant may offer to plead guilty to a charge such as dis
orderly conduct or assault. 

The plea agreement may take forms other than a reduc
tion of charges. A defendant may plead guilty to a 
charge that accurately describes his conduct in return 
for the prosecutor's agreement to recommend leniency or 
for a specific recommendation of probation or of a lesser 
sentence than would probably be imposed if the defendant 
insisted upon a trial. Although in theory the judge re
tains complete discretion as to sentence, in reality the 
negotiations are conducted by the prosecutor and the de
fendant or his attorney on the assumption that the rec
ommended sentence will be imposed. The practices of 
individual judges vary, but they are likely to be known 
to the parties. Some judges neither request nor accept 
sentencing recommendations, and others give them dif-

.. SeD United States ex reI. Elksnis v. Gilligan, 256 F. SupP. 214 (S.D.N.Y. 
1966); United States v. Tateo, 214 F. Supp. 560 (S.D.N.Y. 1963). 
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fering weight in different cases. But many judges feel 
obligated to accept such recommendations, because they 
know that it is essential to the plea negotiation system. In 
some instances the judge may indicate explicitly that he 
will impose a particular sentence if the defendant pleads 
guilty. This can lead to the undesirable involvement of 
the judge as an active participant in negotiations, lending 
the weight of his power and prestige to inducing the de
fendant to plead guilty.2G 

Other forms of plea bargaining may involve judge 
shopping. In places where there are wide sentencing dis
parities, a plea of guilty may be entered in exchang-e for 
the prosecutor's agreement that the defendant will ap
pear before a particular judge for sentencing. 

PROBLEMS IN CURRENT PLEA BARGAINING PRACTICES 

There are many serious problems with the way that the 
plea bargaining system is administered. In the first place 
bargaining takes place at a stage when the parties' knowl
edge of their own and each other's cases is likely to be 
fragmentary. Presentence reports and other investiga
tions into the background of the offender usually are 
made after conviction and are unavailable at the plea 
bargain stage. Thus the prosecutor's decision is usually 
made without the benefit of information regarding the 
circumstances of the offense, the background and char
acter of the defendant, and other factors necessary for 
sound dispositional decisions. In too many places the 
acceptance of pleas to lesser offenses, which began as a 
device to individualize treatment, becomes routine, with 
a standard reduction for certain charges. 

The infonnality and wide variation in practice among 
prosecutors and trial judges regarding plea bargains often 
cause bewilderment and a sense of injustice among de
fendants. Some may be denied the opportunity to par
ticipate in the bargaining process and the benefits which 
may accrue because they or their counsel are unaware 
of the customary practices of plea negotiation. Others 
may come away from a system which invites judge shop
ping with justifiable feelings that they have been treated 
improperly. 

Too often the result may be excessive leniency for 
professional and habitual criminals who generally have 
expert legal advice and are best able to take full ad:" 
vantage of the bargaining opportunity. Marginal of
fenders, on the other hand, may be dealt with harshly, 
and left with a deep sense of injustice, having learned 
too late of the possibilities of manipulation offered by the 
system. 

The most troublesome problem is the possibility that an 
innocent defendant may plead guilty because of the fear 
that he will be sentenced more harshly if he is convicted 
after trial or that he wiII be subjected to damaging pub
licity because of a repugnant charge. The danger of con
victing the innocent obviously must be reduced to the low
est possible level, but the fact is that neither trial nor plea 
bargain is a perfectly accurate procedure. In both, the 
innocent face the risk of conviction. The real question 
is whether the risks are sufficiently greater in the bargain-
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ing process to warrant either abandoning it entirely or 
modifying it drastically. Such improper practices as 
deliberate and unwarranted overcharging by the prose
cutor to improve his bargaining position, threats of very 
heavy sentences if the defendant insists en a trial, or 
threats to prosecute relatives and friends of the defendant 
unless he pleads guilty may, on occasion, create pressures 
that can prove too great for even the innocent to resist. 
The existence of mandatory minimum sentences aggra
vates this problem since they exert a particularly heavy 
pressure on defendants to relinquish their chance of an 
acquittal. 27 Inadequate discovery procedures often im
pair counsel's ability to appraise the risks of trial. Clearly 
those courts that continue to use a negotiated plea system 
must take vigorous steps to reduce these potential abuses. 

RESTRUCTURING THE PLEA BARGAINING SYSTEM 

The process as presently constituted contains some safe
guards to prevent innocent defendants from pleading 
guilty. Most judges take pains to assure that the defend
ant is in fact guilty by questioning him or hearing evi
dence before accepting a plea of guilty. In some juris
dictions the presentence investigation contains a careful 
evaluation of the facts underlying the charge. 

The recommendations which follow are intended to 
convert the practice of plea bargaining into a visible, 
forthright, and informed effort to reach sound disposi
tional decisions; they are meant to assure a measure of 
judicial control so that dispositions which are against the 
interests of the public or the defendant can be avoided. 

Whenever the defendant faces a significant penalty, 
he should be represented by counsel, whether the offense 
is classified as a felony or a misdemeanor. The presence 
of connsel helps ensure that the plea is reliable that the 
risks of litigation have been considered, and th~t no un
fair advantage has been taken of the defendant. 

Prosecutors who practice plea bargaining- should make 
the opportunity to negotiate equally available to all de
fendants. Rather than leaving it to the defendant to 
seek charge and sentence concessions, the prosecutor 
s~ould 'pu~l~sh procedures. and standards, .m:'lking clear 
hIS avmlablhty to confer wIth counsel and hstmg the fac
tors deemed relevant. The defendant should be able to 
include within the disposition all crimes, charged or not, 
which could be charged within the jurisdiction of the 
court. 

Discussions between prosecutor and defense counsel 
should deal explicitly with dispositional questions and the 
development of. a correctional program for the offender. 
A plea negotiation is fundamentally a negotiation about 
the correctional disposition of a case and is, therefore, 
a matter of moment to both the defendant and the com
munity. If the offense is a serious one, a plea bargain 
should be founded on the kind of information available 
to both parties that is gathered by probation departments 
for presentence reports. Less complete information may 
be adequate for less serious cases. 

The full and frank exchange of relevant information 
regarding the offender and the offense, already discussed 

!!7 Studies show a far greater incidence DC bargaining in Michigan, where 
sentences fot certnin crimes arc legislatively mandated, than in Wisconsin, where 
judges have greater discretion in sentencing. Sec :NEWMAN, OPe cit. ,supro note I, 
.t 53-56, 177-84. 

28 The rolc for the judge in the guBty plea process suggested in this chapter 
should he compared with the approach taken by the ABA Project on l\:linimum 
Standards for Criminal Justice, ap. cit. su.pra note 25, at 71-77 (§ 3.3). Both recog. 
nizo that the judge should not become an nctive participant in the discussions 
leading to a. plea agreement. This chapter places greater emphasis on the im
portance in tho negotiating stage of gathering dispositional information, including 

in connection with the decision whether to charge, is 
equally essential at this stage of the proceedings. When 
a precharge conference has been held, the data assembled 
by both parties may be used in the plea negotiations. In 
addition procedures should be adopted which would en
able the parties to call upon the probation office or some 
other factfinding agency to obtain what is in effect a 
presentence investigation for use in the negotiation dis
cussions. In the District of Columbia the defender's 
office has an experimental project, in many respects re
sembling a probation service, for evaluating defendants 
and developing correctional plans for them. Defense 
counsel should painstakingly explain to the defendant the 
terms of the proposed agreement and the alternatives 
open to him. 

The negotiations should be freed from their present 
irregular status so that the participants can frankly ac
knowledge the negotiations and their agreement can be 
reviewed by the judge and made a matter of record. 
U?on the plea of guilty in open court the terms of the 
agreement should be fully stated on the record and, at 
least in serious or complicated cases, reduced to writing. 
If there is a written memorandum, it should contain an 
agreed statement of the facts of the offense, the opening 
positions of the parties, the terms of the agreement, back
ground information relevant to the correctional disposi
tion, and an expianation of why the negotiated disposition 
is appropriate. This material should be probed by judi
cial questioning. Use of a memorandum is preferablc 
to relying entirely upon judicial questioning, because it 
should encourage more thoughtful negotiations and a 
more complete consideration of the agreement by the 
judge. Regardless of which procedure is chosen, the 
judge's questions at the time of plea should be transcribed 
and filed. 

Judicial supervision is not an effective control when 
the system of plea bargaining is built on tacit rather than 
explicit understandings. When there has been explicit 
discussion of a charge reduction or of a sentencing recom
mendation, the terms of the discussions will be well de
fined, and the judge will be in a position to enquire into 
them. But the judge is in a different poSition when a 
defendant pleads guilty to a particular offense in the ex
pectation that a given sentence will be imposed, or when 
a prosecutor agrees to a reduction in charge or to an 
adjournment that results in the case coming before a 
particular judge in the expectation that the defendant 
will be led thereby to plead guilty. In these cases coun
sel may in good faith insist that the steps taken were uni
lateral and not pursuant to an agreement, and the judge's 
ability to intervene in these decisions will be less. 

Inevitably the judge plays a part in the negotiated 
guilty plea.28 His role is a delicate one, for it is important 
that he carefully examine the propriety of the agreement 
without undermining his judicial role by becoming ex
cessively involved in the negotiations. The judge's func
tion is to ensure the appropriateness of the correctional 
disposition reached by the parties and to guard against 
overcharging by the prosecutor or an agreed sentence that 
is inappropriately light in view of the crime or so lenient 

even the equivalent of a presentence investigation. If this approach is taken tho 
parties should be able to present to the judge more infonnnHon concerning the 
casl) and the defendant than might otherwise be available. The ABA draft. on 
the other hand, contemplates that the presentence investigation wlll occur arter 
plea (P. 74) nnd, therefore, that the judge would he in a position to give only a 
preliminary indication of the acceptability of the agrement at the time the plea 
is tendered. Doth approaches recognize the desirability of assuring thftt the 
defendant who plends guilty on the basis of nn agreement receives the benefit 
of his bargain. 



as to constitute an irresistible inducement to the defendant 
to plead guilty. The judge's role is not that of one of 
the parties to the negotiation, but that of an independent 
examiner to verify that the defendant's plea is the result 
of an intelligent and knowing choice. The judge should 
make every effort to limit his participation to avoid for
mulating the terms of the bargain. His power to impose 
a more severe sentence than the one proposed as part 
of the negotiation presents so great a risk that defendants 
may feel compelled to accept his proposal. 

Before accepting the plea of guilty, the judge, in open 
court, should determine that the defendant's plea is the 
result of an intelligent and knowing choice and not based 
on misapprehension. The judge should make sure that 
the defendant understands the nature of the charge, his 
right to trial, the consequences of his plea, and the de
fenses available to him. The judge also should determine 
that there is a factual basis for the plea, by specific inquiIy 
of the prosecutor, the defendant, his counsel, or witnesses, 
or by consideration of other evidence.2o Such inquiry 
should be more precise and detailed than the brief and 
perfunctory question-and-answer sequence that has been 
common in some courts. 

The judge should assess the inducements that have 
been offered to the defendant for his plea. If a written 
memorandum of the negotiation has been submitted, he 
should .inquire whether the plea has resulted from any 
inducements not set forth in the memorandum. He 
must decide whether undue pressure has been put on the 
defendant to plead guilty. This decision is admittedly 
an extremely difficult one to make and calls for a careful 
weighing of the inducements offered and the ability of 
the defendant to exercise a real choice. 

The judge also must decide that the agreed disposition 
is fair and appropriate in light of all the circumstances. 
The judge should determine that the disposition is con
sistent with the sentencing practices of the jurisdiction 
and that the prosecutor did not agree to an inadequate 
sentence for a serious offender. The court should be 
given and apprised of all information and diagnostic re
ports concerning the offender. If the judge feels that 
additional investigation is in order, entry of the plea 
should be postponed pending completion of a oresentence 
investigation. He should weigh the agreed' disposition 
against factors similar to those that would be considered 
on the imposition ot sentence after a trial: the defendant's 

:!tJ ct. FED. R. CRIM. 1'. ll. 
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need for correctional treatment, the circumstances of 
the case, the defendant's cooperation, and the require
ments of law enforcement. If the agreed sentence ap
pears within the reasonable range of an appropriate sen
tence after trial, it should satisfy the need to deal effec
tively with the offender yet not be an improper induce
ment. This standard may provide a somewhat clearer 
context for judicial consideration of the plea by putting it 
on the same footing as a sentencing decision, but the in
herent difficulty of the sentencing choice, which is dis
cussed in the next chapter, is still rresent. 

Only if the judge is satisfied that these criteria have 
been met should he indicate that the disposition is ac
ceptable to him.30 Otherwise he should deny entry of the 
plea. For example, if the judge is not satisfied that there 
is a factual basis for the plea, he should set the case for 
trial. If he determines that the plea is not entered know
ingly, he should advise the defendant of the relevant 
issues and allow additional time for him to reconsider 
the plea. If he decides that a more severe sentence should 
be imposed, the defendant should be permitted to with
draw his plea. Neither the written memorandum nor 
any statements made at the judicial inquiry should be 
received in evidence. 

Provision must be made for situations in which the 
judge finds the agreement unacceptable and in which the 
case is set for trial. In such instances the judge's func
tion as arbiter at the trial would be complicated by his 
participation during the plea proceedings and the knowl
edge thus obtained. Procedures should be established for 
referral of trial and all further proceedings in the case to 
another judge, if possible. Application of these proce
dures in the many single judge courts would, of course, 
continue to raise vexing issues. 

The steps suggested in this section are not proposed as 
a final answer to the problems presented by plea bar
gaining. They are designed to minimize the dangers of 
these practices. They do not resolve the central question 
whether our system of justice should rely to the extent 
it does on practices that place such heavy pressures on a 
defendant to plead guilty. But experience with a plea 
bargaining system in which negotiations are open, visible, 
and subject to judicial scrutiny should help to identify the 
risks involved in the system, and indicate the need for 
and direction of further change. 

30 t:l0t only will such detailed inquiry result in fnirer procedures, but tho slight 
additional time spent in careful questioning will eliminate most, collateral attacks 
on guilty pleas, thus saving judicial time in the long run. 



Chapter 2 

Sentencing 

The imposition of sanctions on convicted offenders is 
a principal vehicle for accomplishing the goals of the crim
inallaw. The difficulty of the sentencing decision is due 
in part to the fact that criminal law enforcement has a 
number of varied and often conflicting goals: The re
habilitation of offenders, the isolation of offenders who 
pose a threat to community safety, the discouragement of 
potential offenders, the expression of the community's 
condemnation of the offender's conduct, and the rein
forcement of the values of law abiding citizens. 

Although in some cases these various goals may lead to 
the same result, in many other cases the judge must choose 
to enforce one goal while subordinating the others. Thus 
a person who violates the income tax or selective serv
ice laws may be sentenced to prison as an example to 
potential violators despite the fact that he presents no 
threat to the community's safety and is not apparently in 
need of correctional treatment. In another case a judge 
may properly impose a lenient sentence on a youthful of
fender who has committed a serious crime in order to 
maximize his chances for successful rehabilitation. 

The burden of accommodating these values in each 
case falls primarily on the trial judge. Although his au
thority is limited by the statutory provisions which es
tablish the range of sentencing alternatives, these statutes 
rarely provide any standards to guide the exercise of his 
discretion. Furthermore, his ability to impose an appro
priate sentence is limited because knowledge about the 
deterrent or rehabilitative effect of any particular sen
tence is limited. And in many jurisdictions information 
about the offender's background, which is needed to pre
dict the offender's potential for rehabilitation, is not fur
nished to the sentencing judge. 

This chapter discusses the need for legislative reexam
ination of sentencing codes to give greater discretion to 
trial judges and to provide statutory criteria to guide the 
exercise of sentencing discretion. It also considers pro
cedures for furnishing the sentencing judge with enough 
relevant information about the offense and the offender. 
Finally, this chapter discusses procedures which would 
help to reduce unjustified disparity of sentences and to 
ensure the fairness and purposefulness of the court's sen
tencing decision. 

1 See generally Note, Statutory Structures lor Sentencing Felons to P';SOIl, 60 
COLUM. L. REV. lIS,1 (1960). 
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STATUTORY SENTENCING FRAMEWORK 

Over half the States are now engaged in penal law re
vision, including reconsideration of their sentencing codes, 
and iu October 1966 Congress, at the request of President 
Johnson, established a special commission to study and 
propose revisions of Federal penal laws and sentencing 
statutes. These revision efforts emphasize the impor
tance of considering the problems in existing sentencing 
codes. 

Statutory provisions affect sentencing decisions in in
dividual cases in two primary ways. The statutes dis
tribute sentencing authority among the legislature, the 
court, and the correctional agencies. They also deter
mine the criteria used by the courts ah(Lc.QO'ectional 
agencies to make the decisions delegated to them and 
place limits on their authority.l 

The influence of the statutory sentencing framework 
may be illustrated by the case of a hypothetical adult 
offender who stands convicted of armed robbery and 
who previously has been imprisoned for a felony; Under 
typical American peml codes, at the time of sentence the 
court might impose imprisonment, probation, or a fine. 
In a few jurisdictions the death penalty is available for 
armed robbery, but it is rarely imposed. 

If the offende~ is sentenced to prison, the two most 
important decisions are how long he may be kept there 
and when he will first become eligible for release on 
parole. In all jurisdictions the legislature fixes the maxi
mum length of imprisonment for an offense, but in most 
States the courts are permitted to select a sentence for 
each offender within a range provided uy the statute, such 
as "any term up to 20 years" or "any term between 10 
and 20 years." In a few States, however, the judge is 
limited to the imposition of a fixed statutory maximum 
term, with all other aspects of the actual length of im
prisonment later set administratively by correctional 
authorities. 

The laws of many States would impose further limita
tions on the judge's authority. A number of States pro
vide a mandatory minimum sentence of imprisonment, 
sometimes 10 years or more, for particularly dangerous 
crimes, such as armed robbery. In addition a majority 
of States require heavier punishment for repeated of
fenders by a mandatory provision applicable to all recidi-

---~ 



vists. In most of the remaining States heavier punish
ment is permitted at the judge's discretion. 

Few prisoners serve their maximum terms of imprisoll
ment. After serving a fraction of their maximum sen
tences most are released on parole or on conditional re
lease earned because of good time credit. In many 
States prisoners are eligible for parole when they serve a 
fixed part, typically one-third or one-half, of their maxi
mum sentences. In most, the courts have authority to 
impose a specific minimum sentence that an offender 
must serve in prison before he becomes eligible for parole. 
The date of parole -eligibility is determined solely by the 
correctional authorities in a few States. 

In all States the court may sentence an offender to 
serve a period of probation up to a maximum fixed by 
statute. But statutes in a number of States would pro
hibit probation for an armed robber with a prior felony 
conviction because of the seriousness of the offense or be
cause of his criminal record. 

The maximum amount of the fine which the court may 
impose is also fixed by statute. It is unlikely that the 
court would sentence an armed robber to pay a fine, since 
few judges would consider a fine adequate punishment 
for a violent offense, and in any evenl, few felons have 
the money to pay a substantial fine. 

NUMBER OF PUNISHMENT CATEGORIES 

The penal codes of most jurisdictions are the products 
of piecemeal construction, as successive legislatures have 
fixed punishment for new crimes and adjusted penalties 
for existing offens~s through separate sentencing provi
sions for each offense. As a result the sentencing distinc
tions among offenses are in excess of those which could 
rationally be drawn on the basis of relative harmfulness 
of conduct or the probable dangerousness of the offend
ers. In Wisconsin, for example, there are 16 variations 
in the statutory maximum terms of imprisonment for 
felonies upon a first conviction: 2,3,4,5,6, 7,8, 10, 14, 
20,25, 35, and 40 years and life imprisonment.2 A study 
of the Oregon penal code revealed that the 1,413 crimi
nal statutes contained a total of 466 different types and 
lengths of sentences. 

The absence of legislative attention to the whole range 
of penalties may also be demonstrated by comparisons 
between certain offenses. A recent study of the Colorado 
statutes disclosed that a person convicted of first degree 
murder must serve 10 years before becoming eligible for 
parole, while a person convicted of a lesser degree of the 
same offense must serve at least 15 years; destruction of 
a house with fire is punishable by a maximum of 20 years' 
imprisonment but destruction of a house with explosives 
carries a lO-year maximum.3 In California an offender 
who breaks into an automobile to steal the contents of 
the glove compartment is subject to a 15-year maximum 
sentence, but if he stole the car itself, he would face a 
maximum 10-year tem1. 

Although each offense must be defined in a separate 
statutory provision, the number and variety of sentencing 
distinctions which result when legislatures prescribe a 
separate penalty for each offense are among "the main 
-------~---.--------

~Sec TAPPAN, CRIME, JtjSTICE AND CORnECTION 440 (1960). 
o See Rubin, Disparity and EqUflUty 0/ Sf!nlclJccs-A COfl.ttilutiOlwl Challenge, 

·10 F.R.D. 55, 56 (1966). 
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causes of the anarchy in sentencing that is so widely 
deplored." 4 Experience indicates that offenses may be 
grouped into broader categories for purposes of delimit
ing the permissible sentences. This is the approach taken 
in the Model Penal Code, which groups all felonies into 
three categories of relative seriousness.5 The most seri
ous grade of felony, felonies of the first degree, includes 
offenses such as murder and rape accompanied by seri
ous bodily injury; second degree felonies include burglary 
at night, arson, and aggravated assault; and third degree 
felonies include theft in excess of $500, perjury, forgery 
of a check, and bribery. The Code provides a single 
range of prison sentence for all offenses in each grade of 
felony. For example, the prison term authorized for 
felonies of the second degree has a maximum of 10 years 
and a minimum to be set by the court of between 1 and 
3 years. 

The precise number of punishment categories and the 
penalties attached to each category are questions which 
must be resolved by each jurisdiction. In the recent revi
sion of the New York Penal Law, for example, five grades 
of felony were thought necessary.G But it is clearly pos
sible and helpful to reduce substantially the number of 
punishment classifications which exist in many juris
dictions. 

IMPRISONMENT 

Because of its severity as compared with fine or pro
bation, imprisonment is beiieved to have a greater de
terrent effect on potential offenders and on the prisoner 
himself. I t isolates from society persons who are likely 
to commit further criminal acts, and it may provide a 
type of discipline and training- in an institutional setting 
that would be helpful in beginning certain programs of 
rehabilitation. 

Imprisonment is not without its costs, however. It is 
financially the most expensive way of dealing with a con
victed offender, not only in terms of custodial costs but 
also in the loss of the prisoner's productive capacity and 
support for his dependents. The Commission's nation
wide survey of correctional operatiuns revealed that the 
average cost of probation supervision for an adult felony 
offender is $200 per year, while the average yearly cost 
of imprisoning such an offender is almost $2,000. More
over, as the Report of the Corrections Task Force em
phasizes, removing a man completely fror,] the community 
may impede his successful reintegration later, and the 
atmosphere, associations, and stigma of imprisonment 
may reinforce his criminality. 

An enlightened sentencing code, therefore, should pro
vide for a more selective use of imprisonment. It should 
ensure that long prison terms are available for habitual, 
dangerous, and professional criminals who present a sub
stantial threat to the public safety and that it is possible 
for the less serious offender to be released to community 
supervision without being SUbjected to the potentially 
destructive effects of lengthy imprisonment. Moreover, 
it should provide the courts and correctional authorities 
with sufficient flexibility to fix lengths of imprisonment 
which are appropriate on the facts of each case. 

., MODEr. PENAL CODE § 6.01. commont I (Tent. Draft No.2, 1954). 
r. "DOE'. PENAl. COilE §§ 6.01, 6.06 (Proposed Official Draft 1962). 
n N.'·. I'EN. LAw § 15.05 (eflective Sept. I. 1961). 
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The statutory sentencing provisions in m:'1ny j~ris~Ii~
tions however prevent the courts from makIng dlscnml-

" I' f nating use of imprisonment. Th~ c eares! Instances 0 

restrictive provisions are those whlch reqUlr.e the courts 
to impose a specific prison sentence on certaIn o~enders; 
These mandatory prison sentences are of three basIc types. 
The most prevalent requires the court to impose in~reased 
prison terms on recidivists. Th~ s~cond typ~ specl~es for 
a particular offense either the mInlmUm penod whlch an 
offender must serve before he becomes eligible for parole 
or the maximum period he may be required to serve be
fore he must be released. Finally, in a few States the 
court must impose consecutive sentences on. an offender 
who is convicted of several offenses at one tnal. 

Mandatory prison sentences often are extremely severe. 
The habitual offender laws in about one-third of the 
States make life imprisonment mandatory on the third or 
fourth conviction of a felony, and in more than one-half 
of the States the courts are required to impose increased 
terms on second offenders. Under certain sections of the 
Federal narcotics laws the court must sentence an offender 
to a prescribed mandatory lO-year prison sentence without 
eligibility for parole. 

Because of the need to deter potential offenders and 
to isolate dangerous persons from the community, it is nec
essary that long prison sentences be available for those 
who have committed the most serious offenses or for those 
who are likely to commit further crimes. Mandatory 
sentences, however, prevent the courts from basing the.ir 
sentences on the relative importance of these factors In 
each case. Judges and prosecutors often regard punish
ment by long mandatory terms as unreasonably harsh, and 
they are faced with the dilemma of adhering to the statu
tory requirement or avoiding it to produce results that 
seem to be just in individual cases. Furthermore, the 
avoidance of mandatory sentences may be almost a prac
tical necessity, since an undermanned prosecutor's office 
depends on the possibility of leniency to obtain guilty 
pleas. An office which does not reduce ch~rges fo; of
fenses carrying long mandatory terms or whIch routInely 
seeks to obtain convictions under mandatory habitual 
offender laws would become overwhelmed with trials 
because defendants would have no incentive to plead 
guilty. 

There is persuasive evidence of nonenforcement of 
these mandatory sentencing provisions by the courts and 
prosecutors. For example, where certain offenses carry 
long mandatory prison terms, prosecutors frequently re
duce the charge to a lesser offense if the defendant agrees 
to plead guilty. The result of this practice is that in a 
number of jurisdictions convictions for offenses carrying 
severe mandatory sentences are rare. As the American 
Bar Foundation's survey of criminal justice in Michigan 
revealed: 

[AJrmed robbery is so often downgraded th<l;t !he 
Michigan parole board tends to treat a convIctIon 
for unarmed robbery as prima facie proof that the 
defendant had a weapon. And the frequency of 
altering nighttime burglary to breaking and entering 

in the daytime led one prosecutor to remark: "You'd 
think all our burglaries occur at high noon." 8 

Where prosecutors have sought the imposition of long 
mandatory sentences the courts often have refused to en
force the statutes or have narrowed their application. In 
Detroit, for example, the judges' opposition to the r;nar:
datory 20-year minimum sentence for sale of narcotIcs IS 
so great that they have almost always. refused to accept 
guilty pleas to that offense and have Instructed defense 
counsel and prosecutors to negotiate for a reduction of the 
charge to possession or use. During the first four years 
after the mandatory penalty was enacted in 1952, there 
were only 12 sale-of-narcotics convictions out of 476 de
fendants originally charged with sale. Under the former 
New York Penal Law the courts construed the term "con
victed" in the statute requiring increased sentences for 
habitual offenders as not including instances where an 
offender had previously been found guilty of a felony but 
had received a suspended sentence.9 

By denying adequate sentencing discretion to the courts, 
the legislatures have unintentionally increased t~e .bar
gaining power of the prosecutor In plea negotlatlons. 
In the preceding chapter this report discusses ,the dan
ger that guilty pleas may be induced improperly where 
there is great disparity between the sentence a defendant 
may receive after conviction at trial and the sentence 
offered by the prosecutor on a plea. The severity of most 
mandatory sentences and the prosecutor's ability t~ avoid 
them can give the prosecutor an undue advantage In plea 
negotiations. As Prof. Donald Newman has noted: 

Defendants with a number of prior felony convic
tions are potentially susceptible to long sentences or 
separate convictions as habitual criminals. It is not 
an uncommon practice for prosecutors to mention 
this to recidivistic defendants, and there is little doubt 
that this exerts a strong pressure on them to "co
operate" with the state by pleading guilty.lo 

The nullification of mandatory sentencing provisions 
suggests the need for a more flexible means. of effectu~ting 
legislative sentencing policy. This need mIght be satIsfied 
by repealing mandatory sentences which have proved un
workable and by enacting statutory standards to guide 
the courts and correctional authorities in the exercise of 
their discretion. 

The enactment of statutory criteria also would tend to 
ensure that a consistent and rational sentencing policy is 
applied in the many cases in which mandatory sentences 
presently are not required.. In m.ost. jurisdictio.ns the 
length of prison sentences whIch a tn:'11 Judge may Impose 
is restricted only by broad statutory lImIts; he may be au
thorized to sentence an offender to any term of years not 
exceeding a specified maximum or to any term of years 
between an upper and lower limit designated by the 
statute, for example, 15 to 5 years. The trial judge gen
erally must make this decision without guidance from the 
legislature and without the opportunity for a defendant 
to have his sentence reviewed by an appellate court. Fur
thermore, a common characteristic of American penal 

---------------~---------------
7 Sec generally Note, 60 COLUM. L. R£v.)13,1 (1960). 
B NEWMAN, CONVJCTIO~-TJlE DETERMINATION OF Ct:ILT oil INNOCENCE WITHOUT 

TIIIAL 182 (1966). 

o N.Y. STATE COMM'N ON REVISION OF 'rilE PENAL LAW AND CRIMINAL CODE, PROPOSED 
NEW YORK PENAL LAW A-IO \0 A-II (1964). 

10 NEWMAN, Ope cit. supra note 8, at 58 n.S. 



codes is the severity of sentences available for almost all 
felony offenses. In the Illinois penal code, for example, 
there are more than 20 offenses for which the court may 
impose any sentence from one year to life imprisonment. 

The statutory lengths of sentences are reflected in the 
sentencing practices of the courts. More than one-half 
of the adult felony offenders sentenced to State prisons in 
1960 were committed for maximum terms of 5 years or 
more; almost one-third were sentenced to terms of at least 
10 years. And more than one-half of the prisoners con
fined in State institutions in 1960 had been sentenced to 
maximum terms of at least 10 years. There is a sub
stantial question whether sentences of this length are de
sirable or necessary for the majority of felony offenders. 
The experience of a number of other countries through
out the world that rely on relatively short prison sentences 
for most offenders supports the view that long sentences 
properly may be reserved for the special case. In addition 
there are indications that despite the long seI).tences ini
tially imposed, the administrators of penal systems in this 
country in practice have relied on shorter periods of 
confinement. Of the approximately 80,000 felony pris
oners released in 1960 from State institutions, the median 
time actually served before first release was about 21 
months; only 8.7 percent of the prisoners released actually 
served five years or more.ll 

The enactment of statutory criteria provides a way of 
directing the judge's attention to those factors which the 
legislature has determined to be relevant to the sentencing 
decision. Both the Model Penal Code and the Model Sen
tencing Act employ statutory criteria in conjunction with 
separate sentencing provisions which attempt to discrimi
nate between offenders who require lengthy imprisonment 
and those who are likely to be released after relatively brief 
periods of custody. For each offense the Code and the 
Act provide an ordinary term, which is generally shorter 
than authorized under present statutes, a.nd an extended 
term, which the court may impose when certain factors 
are present.12 Under the Code, for example, the court 
may impose an extended term only if it finds that lengthy 
imprisonment is necessary for the protection of the public 
because the defendant is a persistent offender; a profes
sional criminal; a dangerous, mentally abnormal person; 
or a multiple offender whose criminality was so extensive 
that an extended term is warranted. 

Developing proper standards to guide the courts in de
termining the length of prigon sentences is only in the 
elementary stages. Standards such as the Code's "dan
gerous, mentally abnormal per~on," or the Act's "severe 
personality disorder indicating a propensity toward crim
inal activity" are subject to many interpretations, and 
there is a risk that they may be used improperly by the 
courts. They are the most definite criteria, however, 
which have been formulated on the basis of limited ability 
to predict behavior. These standards will be revised 
should the behavioral sciences develop improved ways of 
identifying dangerous offenders. The advantage of the 
approach taken by the Model Penal Code and the Model 
Sentencing Act is that it provides a vehicle for incorporat
ing improved criteria into the basic sentencing structure. 

11 Sec FEDEnAL BUREAU OF PRISONS, CIIARACTERISTICS of STATE PRISONERS, 1960, 4t 
43-48, 59, 68 (tables A3, P2, R2). For comparative sentencing data, sec, e.g., 
Mnnnhcim, Comparative Sentencing Practice, 23 LAW &: CONTEMP. PROD. 557 (1958). 

"Sec MODEL PENAL CODE §§ 6.07, 7.03 (Proposed Official Draft 1962); MODEL 
SENTENCING ACT §§ 4, 7 (1963). 

]. Ex parte Trombley. 31 Cnl. 2d aD I, all. 193 P.2d 734, 7·11 (1948). 
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PROBATION 

The Report of the Task Force on Corrections discusses 
the desirability of probation as an alternative to imprison
ment. Its central advantages are that it facilitates the 
reintegration of the offender into the community, avoids 
the negative aspects of imprisonment, and reduces the 
financial burden on the State. Despite these important 
benefits many courts still view probation only in its his
torical context, that is, as "an act of grace and clemency 
to be granted in a proper case." 13 

The statutory provisions authorizing the use of proba
tion do little to dispel this image. Legislatures in almost 
all jurisdictions have restricted the courts' power to grant 
probation by limitations based on such factors as the type 
of offense, the length of prison sentence which could be 
imposed, and the offender's prior criminal record.14 
Moreover, the criteria for granting probation to eligible 
offenders are often so highly abstract that they provide 
very limited guidance to the courts. In California, for ex
ample, the court is authorized to grant probation when it 
determines "that there are circumstances in mitigation of 
punishment prescribed by law, or that the ends of justice 
would be subserved." 15 

Restrictions on the courts' power to grant probation 
have produced the same practice of avoidance by courts 
and prosecutors discussed in the context of mandatory 
prison terms. The absence of meaningful legislative 
standards for granting probation aggravates the problem 
of disparity of sentences because each judge is left vir
tually unrestrained in applying his own theories of proba
tion to individual cases. And it may decrease the use 
of probation, because the court may be more reluctant 
to risk public criticism in the event of further criminality 
by a probationer when it is unable to justify its action at 
least in part by legislative direction. 

To enable the courts to utilize probation effectively, 
legislatures should reduce the number of restrictions on 
the courts' power to grant probation and provide stat
utory standards to guide courts in the exercise of their 
discretion. This is the approach taken by the drafters of 
the Model Penal Code and adopted by the New York Leg
islature in revising the State's penallaw.1G Both the Code 
and the New York statute permit courts to grant probation 
in all cases except murder and, in Ne\v York, kidnaping. 
The reason for enlarging the courts' discretion, as ex
pressed by the drafters of the Model Penal Code, is that: 

However right it may be to take the gravest view of 
an offense in general, there will be cases compre
hended in the definition where the circumstances 
were so unusual, or the mitigations so extreme, that 
a suspended sentence or probation would be proper. 
We see no reason to distrust the courts upon this 
matter or to fear that such authority will be abusedY 

The Code establishes a preference against imprison
ment by directing the court to suspend sentence or grant 
probation unless it finds that imprisonment is necessary 
for the protection of the public because: 

11 Sec MODEL PENAL CODE §§ 6.02, comment 3 (Tent. Dralt No.2. 1954). 
15 CAL. rEN. CODE § 1203. 
to MODEL PENAL CODE § 6.02 (Proposed Official Draft 1962); N.Y. rEN. LAW 

§ 25.00 (e!lective Sept. I. 1967). 
17 MODEL rENAL CODE § 6.02, comment 3 (Tent. Draft No.2, 19:;4). 
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(a) there is undue risk that during the period of 
a suspended sentence or probation the defendant will 
commit another crime; or 

(b) the defendant is in need of correctional treat
ment that can be provided most effectively by his 
commitment to an institution; or 

(c) a lesser sentence will depreciate the serious-
ness of the defendant's crime.l8 

The New York statute, on the other hand, enumerates 
similar criteria as affirmative grounds for probation and 
directs the court to grant probation only where these 
affirmative grounds are present. Although the stand
ards of the Code and the New York Penal Law are quite 
general, they are an improvement over current statutes 
because they direct the courts' attention to the correc
tional purposes of probation. 

FINES 

Two unfortunate characteristics of sentencing practices 
in many lower courts are the routine imposition of fines 
on the great majority of misdemeanants and petty offend
ers and the routine imprisonment of offenders who default 
in paying fines. These practices result in unequal punish
ment of offenders and in the needless imprisonment of 
many persons because of their financial condition. 

Thirty years ago the National Commission on Law 
Observance and Enforcement called attention to the 
inordinate number of offenders who were imprisoned for 
failure to pay fines. 1o A more recent study of the Phila
delphia County jail showed that 60 percent of the inmates 
had been committed for nonpayment. And in 1960 
there were over 26,000 prisoners in New York City jails 
who had been imprisoned for default in payment of fines. 20 

The consequences of the failure to pay a fine are ex
tremely severe in many States. The New York Court of 
Appeals only last year ruled unconstitutional a statute 
which permitted the court to imprison a defendant for one 
day for each dollar of a fine which he had not paid.21 

However, other jurisdictions still retain comparably 
harsh sanctions for nonpayment. 

Legislative action should impose limitations on the com
mon practice of imposing sentences which offer the of
fender a choice of paying the fine or serving a stated 
period of imprisonment, such as "$10 or 10 days." This 
type of sentence is inherently discriminatory because it 
determines the severity of punishment solely on the basis 
of a defendant's wealth. Statutes which authorize the 
imposition of fines should provide that if the court con
cludes that the public would be adequately protected by 
the payment of a fine, the fine itself is the appropriate 
sentence. 

It is unlikely that all of the discriminatory conse
quences of fines will ever be eliminated. There will con
tinue to be many instances in which offenders are deserv
ing of punishment but the judges' realistic alternatives 
are limited to fines or jail. The fact that our society has 
not devised suitable alternative punishments gives rise 
to a vexing dilemma in the use of fines. For so long as 
jail is the routine alternative to a fine, those unable to 

19 MODEL rENAL CODE § 7.01 (Proposed Official Draft 1962). 
10 3 NATIONAL COMM'N ON LAW onSERVANCE AND ENFonC:EMENT, UEl'onT ON )'E!"IAI. 

INSTITUTIONS, l'110DATJON AND PAnGL)!; 14D-U (1931). 
!!O Sec !lU8IN, CRIMINAL CORRECTJON 253 (1963). 
2t Sec People v. SaDore, 18 N.Y.2d 101, 218 N.E.2d 686 (1966). 
"Seo MODEL rENAL CODE §§ 7.02, 302.1-.3 (Proposed Offici.1 Draft 1962). 
.. See, e.g., CAL. ""N. CODE § 1203; IND. AN>;. STA". § 9-2252 (Supp. 1965); 

MICI/. STAT. ANN. § 28,(144 (1954). 

pay will be punished more severely than those of greater 
means. Putting all offenders in jail is a wholly unac
ceptable alternative, as is relieving those unable to pay 
a fine of all penalties. 

A reduction in the number of offenders imprisoned 
for nonpayment might be achieved through legislation 
providing the courts with more flexible methods for col
lecting fines. Under the Model Penal Code, for exam
ple, the court may grant permission for the fine to be 
paid within a specified period of time or in several install
ments, and the court may grant the defendant additional 
time to pay the fine if necessary; 22 a method of civil at
tachment and execution for the collection of unpaid fines 
is also available. In addition a defendant may not be 
imprisoned unless his default is due to a willful refusal 
to payor to make a good faith effort to obtain the money. 
The difficulty with provisions of this type, however, is 
that they may make it possible for defendants to escape 
all penalties and thus make judges more hesitant to im
pose fines. 

INFORMATION FOR SENTENCING 

It is essential that there be systematic procedures for 
providing relevant information about the offense and 
the offender to the sentencing judge. This section dis
cusses several procedures to satisfy the information needs 
for sentencing, including the presentence investigation 
and report, the sentencing hearing, and the diagnostic 
commitment. It also suggests the need for scientific 
evaluation of the usefulness of the information contained 
in presentence reports. 

THE PRESENTENCE INVESTIGATION AND REPORT 

The statutes or rules of court in about one-quarter of 
the States make a presentence report mandatory for cer
tain classes of offenses, generally those punishable by im
prisonment in excess of one year. 23 In the great majority 
of States and in th_ Federal system a request for a pre
sentence report is discretionary with the trial judge,24 
although in some of these States probation may not be 
granted unless a presentence report has been prepared.26 

Little information is available on the extent to which 
presentence reports are actually used in those jurisdic
tions where they are not mandatory. Data for the Fed
eral courts show that presentence investigations were 
made in 88 percent of all felony convictions in 1963,26 and 
it has been estimated that some form of presentence re
port is prepared in most felony cases in the country,27 
Studies of individual court systems, however, show that 
wide variations exist in the thoroughness of the 
investigation.28 

Systematic gathering of sentence information is vir
tually nonexistent in many misdemeanor courts. In 
Detroit, for example, where probation facilities are avail
able in misdemeanor cases, presentence reports were 
ordered in only 400 out of more than 12,000 misdemeanor 
convictions in 1965. The Commission's national correc
tions survey showed that few misdemeanor courts have 

" Sec. e.g., MINN. STAT. ANN. § 609.115(1) (1964); FEO. n. cnlM. r. 32(c) (I). 
"" See. e.g., ollro REV. CODE ANN. § 2951.03 (Pago SUPI" 1964). 
!!tl19M ADMINISTRATIVE OI-"fICE OF THE U.S. COURTS A~N. HEr. 69. 
21 NATIONA.L COUNCIL ON CRIME AND DELINQUENCY, CORRECTION IN TUX UNITJtD 
STATES-A SURVEY FOR TilE PRESIDENT'S COMM'N ON LAW ENFORCEMENT AND ADMIN
ISTRATION OF JUSTICE 170 (1966) • 
!!8 Sec TAPPAN, op. cit. supra note 2, at 555-56. 

__ ___________ J 



probation services available to prepare reports. What
ever background infonnation lower court judges receive 
before imposing sentence is generally furnished by the 
police or prosecutor or is elicited from the defendant 
through a few brief questions. The dangers of incom
plete, inaccurate, and misleading presentation is great 
when this method is used. 

The importance of adequate presentence investigation 
has long been recognized. The National Commission 
on Law Observance and Enforcement and many of 
the State crime commissions chartered in the 1920's rec
ommended increased use of presentence reports.20 More 
recently the drafters of the Model Penal Code stated that 
the use and full development of the presentence investiga
tion and report offer the "greatest hope for the improve
ment of judicial sentencing." 30 

Providing all courts with enough probation officers to 
prepare presentence reports in all felony and serious mis
demeanor cases would impose great burdens on many 
States, both in tenns of financial costs and of the difficul
ties in obtaining trained personnel. Although all courts 
should strive t,o make the fullest use of presentence re
ports, where resources are inadequate, available man
power should be assigned to cases in which a presentence 
report is of particular importance. The Model Penal 
Code represents one attempt to establish priorities for 
presentence investigations. It provides that presentence 
reports should be required at least in all cases where the 
defendant is under 22 years, where he is a first offender, 
or where there is reasonable likelihood that he will be 
placed on probation or sentenced to an extended term.31 

Procedures should be developed to furnish basic sen
tencing infonnation to the courts in cases where full pre
sentence reports are not. prepared, particularly in less 
serious misdemeanor cases where the limited range of 
sentencing alternatives makes an extensive background 
report of little value. Among the facts which appear to 
be most important are the defendant's prior criminal rec
ord, his family status, his educational and employment 
history, and his financial and physical ~onditio~s. Th~se 
basic facts could be obtained and venfied qUIckly, WIth 
the cooperation of the police, prosecutor, defense coun
sel, and the defendant himself, by a person who need not 
possess the qualifications of a probation officer. 

The method might resemble th' 'actual investigation of 
the Manhattan Bail Project.32 .• 101' to the bail hearing 
probation department employees or defender agency rep
resentatives interview defendants to obtain infonnation on 
their personal history and roots in the community. This 
is verified by telephone calls, and a brief factual summary 
is provided to defense counsel for use in arguing motions 
for release on recognizance. 

Use of a short fonn presentence report is at best a tem
porary step, although it may be dictated by existing man
power and financial problems. By providing a modicum 
of infonnation the form represents an improvement over 
existing practice in many courts, but it is only an incre
mental step toward the goal of full presentence investiga
tion. Its usefulness may be increased by experimen-

:.'U See NATIONAL COMM'N ON LAW OaSEItVANC£ AND ENFORCEMF.NT, JlEroRT ON 
O'1I0SECUTION 135-38 (1931). • 

;10 MODEL PENAL conE § 7.07, comment 1 (Tent. Draft No.2, 1954). 
at See MOOEL PENAL CODE § 7.07(1) (Proposed Ollieinl Drnft 1962) and rOIll' 

lIIent I (Tent. Draft No.2, 19&1). 
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tation and development of techniq;tes for !~entifying facts 
particularly relevant to the sentencIng deCISIon. 

DUTIES OF DEFENSE COUNSEL 

The important role of ~efens~ co~r:sel in he!pin& to 
achieve the most appropnate dISPOSition for hiS chent 
is emphasized in chapter 5. This role extends to .the 
gathering and evaluation o~ facts rele~ant. to sentencmg, 
and most importal1t, to theIr presentatIOn III court at the 
time of sentencing. Certainly in view of the shortage of 
competent lawyers to perform all ~he legal tasks in. the 
criminal process it would be unwIse to rely exclUSively 
on defense couns~l to gather and evaluate sentencIng facts. 
However the ultimate responsibility for ensuring that 
facts are' gathered and evaluated a~d for per~~asively 
presenting them to the court rests With counsel. . 

Too many attorneys appear to believe their task to be 
fulfilled when the issue of guilt or innocence has been 
decided. Their assistance in the preparation of the 
presentence report and their presentation to the court on 
sentence often are perfunctory. In part this may reflect 
the failure of law school training to make defense counsel 
sensitive to these issues. Financial considerations also 
may discourage counsel from inves~ng the necessary time 
and effort in the problem of sentencmg. 

A project of the Legal Aid Agency of th,e 1?is~ric~ of 
Columbia shows one way to meet the lawyer s 11l~lltatlOns 
in gathering sentencing facts. A staff, resemblIng that 
of the court probation office/4 conducts investigations, 
sometimes beginning before conviction, with a view 
toward presenting a positive program for rehabi.litation 
to the court through defense counsel. These servIces are 
made available to Legal Aid Agency attorneys ~nd to 
appointed counsel in cer~ai~ ~a~es. The adoptIOn of 
similar programs by other J~nsdlctlOns would do much. to 
provide defense counsel WIth the facts and evaluat~on 
necessary for an intelligent presentation of the sentencIng 
alternatives to the court. 

Defense counsel's primary duty is to ensure that the 
court and his client are aware of the available sentencing 
alternatives and that the sentencing decision is based on 
complete and accurate information. Counsel must 
familiarize himself with possible dispositions and with the 
sentencing practices of the court s~ that he c~n .m~k~ an 
intelligent and helpful presentatIOn. In JunsdlctlOns 
where the presentence report is disclosed to the defense, 
counsel should attempt to verify the important infonna
tion in the report. He should be prepared t<;> supplerr:eI?t 
it when it is incomplete and to challenge It when It IS 
inaccurate. When the presentence report is not disclosed, 
the only way in which counsel can ensure that the sentenc
ing decision is based on adequate facts is to gather an~ 
present infonnation to the. c0l!rt himself, a!though thIS 
may involve wasteful duplIcatIOn of effort If a presen
tence report has been prepared for the court. 

When counsel believes that probation would be an 
appropriate dispositiop. for his client, he s~o.uld. be pre
pared to suggest a pOSItive program of rehablhtab?n. He 
should explore possibilities for employment, famIly serv
ices, educational improvement, and perhaps mental health 

;1:.: Sec Botein, The J[(ln/wUrUl, Brlil Project, 43 'na:. I .. REY. 319 (196:». Sec 
nlso pp. 38-39 infra. . 

3:1 Sec generally Kadish, The Advocate lind the Expert-Coumir:l lit the Pello
Correctional Process, 45 MINN. L. REV. 803 (1961). 

;H See Pye, 7'he Admi,Ii.'Slratiofl. (1/ Crimirwl Justice, 66 CULUM. L. IIEV. 2BG, 
296-99 (1966): 
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services and attempt to make specific and realistic arrange
ments for the defendant's return to the community. 

Finally, defense counsel should explain to his client the 
consequences of the various types of sentences which he 
may receive. Most defendants are unaware of the effects 
of imprisonment or probation on their families or their 
own future. A defendant who understands the adjust
ments which his sentence demands is morely likely to re
spond favorably. 

DISCLOS URE OF PRESENTENCE REPORTS 

A serious obstacle to the full participation by defense 
counsel in the sentencing process is that in many juris
dictions he does not have access to the presentence report. 
The question whether the presentence report should be 
disclosed to the defendant or his counsel has engendered 
extensive debate among lawyers, judges, and correctional 
authorities.3D At the present time disclosure is generally 
a matter of judicial discretion. In almost all States and 
in the Federal system statutes or rules either expressly 
give the trial judge the power to disclose the presentence 
report or their silence is interpreted as permitting disclo
sure.36 In a few States disclosure is mandatory, and 
nowhere is it expressly forbidden. 37 The actual practice 
of disclosure varies from jurisdiction to jurisdiction and 
among the various judges of a single court.3S 

The principal argument for granting the defendant or 
his counsel a right to inspect the presentence report is 
that fundamental fairness requires that the accused be 
given a reasonable opportunity to challenge the accuracy 
of facts or the reliability of opinions on which the judge 
will base his sentencing decision. As Mr. Justice 
Douglas stated: 

[FJairness would, in my opinion, require that the 
defendant be advised of the facts-perhaps very 
damaging to him-on which the judge intends to 
rely. The presentence report may be inaccurate, 
a flaw which may be of constitutional dimen
sion .... It may exaggerate the gravity of the de
fendant's prior offenses. The investigator may have 
made an incomplete investigation. There may be 
countervailing factors not disclosed by the probation 
report. In many areas we can rely on the sound 
exercise of discretion by the trial judge; but how 
can a judge know whether or not the presentence 
report calls for a reply by the defendant? Its faults 
may not appear on the face of the document.3o 

On the other hand, three arguments have been made 
against disclosure of the presentence report to the defend
ant or his counsel:JO The first is that disclosure would 
tend to dry up sources of information. Members of the 
defendant's family and other informants would hesitate 
to be candid if they knew that the information they gave 
could be traced back to them by the defendant, and 
agencies which supplied information only on a confi
dential basis would close their files to probation officers. 
Second, it is argued that disclosure would cause unrea
sonable delay. Defendants could be expected to 

no Sec, e,g., Rocho, The Position for Confidentiality 0/ the Presentence Ill. 
vestigation Report, 29 ALBANY L. REV. 206 (1965); Higgins, 1" Reply to Roche, itl. 
at 225; Parsons, The Presentence Report ?tIllst Be Preserved as a Confidenu'al 
Document, Fell. Prob., Mar. 1964, p. 3. See generally RUbIN, op. cU. supra 
noto 20, at 90-101: TArt'AN, op. cit. supra note 2, at 558. 

::0 See RUDIN, op~ cit. supra note 20, nt 90-9l. 
31 See, e.g., CAL. PEN. CODE § 1203; MINN. STAT. ANN. § 690.11S('I) (1964). 
38 See Symposium-Discovery in Federal Criminal Co,flea, 33 t~.II.U. 47 t 125-27 

(1963). 
'" 383 U.S. 1087,1092-93 (1966). 
.j() See generally Roche, .wpm note 35. 
·11 MODEL PENAL CODE § 7.07 (5) (Proposed Official Draft 1962). 

challenge everything in the report, and the resulting 
complexity of litigation might cause courts to dispense 
with presentence reports altogether. Finally, it is 
argued that disclosure of certain parts of the report would 
be harmful to rehabilitative efforts, especially psychiatric 
eva.luations and unfavorable comments by the probation 
officer who might be assigned to supervise thc defendant. 

While these considerations indicate some limitations on 
the extent to which the report should be disclosed, a sound 
general rule would give the defendant or his attorney the 
right to examine the report, but it would also permit the 
court to withhold particular information, when good cause 
is shown. Under the Model Penal Code, for example, 
the court must advise the defc-.dant of the "factual con
tents and conclusions" of the presentence report but is not 
required to disclose the sources of confidential informa
tion.41 Another accommodation of the competing in
terests might be to permit the court to withhold factual 
statements when there are reasons for nondisclosure that 
outweigh the defendant's interest in ensuring the accuracy 
of important information in the report. Such occasion 
may arise when disclosure of a statement would be harm
ful to rehabilitation or when disclosure of a factual state
ment is tantamount to disclosure of its source, and the 
identity of the source should be withheld. 

Experience in several jurisdictions indicates that a gen
eral rule favoring disclosure can operate fairly and without 
undesirable consequences. In the U.S. District Court for 
the District of Maryland, for example, presentence reports 
are prepared in two parts: The bulk of the information 
is set forth in a document which is made available by the 
judge to defense counsel in chambers i at the same time 
a cover sheet containing the probation officer's recom
mendation, any confidential information, and any data 
which might injure the defendant's relationships with 
others is submitted separately. The latter document is 
not shown to defense counsel, although the judge dis
cusses it with him. This disclosure policy has not re
sulted in any loss of sources of confidential information or 
in any instances of unfavorable reactions by defendants 
against sources of information or probation officers:J2 

As a first step toward fuller disclosure, jurisdictions 
should experiment with an expanding policy of partial 
disclosure to test the arguments against disclosure and to 
devise suitable procedures to protect information which 
should be withheld. This process might begin with the 
disclosure of information such as the defendant's prior 
criminal record, his· marital status, his educational and 
employment record, his financial resources, and any 
other information obtained from the defendant himself. 
Disclosure of these data presents minimal risks, and if the 
practice is successful, it should be expanded to include 
more subjective information. 

THE SENTENCING I-IEARING 

Fuller participation by the defense counsel and dis
closure of presentence reports do not mean that there 
must be a full trial on the question of sentence. The 
right to challenge material presented to the court can be 

Prior to the recent nmendment of Rule 32 of lht! Fcdcr111 Rules of Criminal 
Procedure, the Rules were sHcut on the qll~slion of lIiRclosurc. The proJlosctl 
amendment to Rule ?,., submitted by tho Judicinl Confer(~nt'l'l ,vould have 
required the court to permit defense (:oun8el to rcucl the prmmnlcncc report 
or to pro .... ide n summary of the fllctunl conlcuts to nn unrepresented defendant. 
In either case the court would have heen permItted to ~'xcJudc the sources of 
confidential information. As promlllgalClI by the Supreme Court, Rule 32 if' 
phrnsed permissively: write court may disclose to Ihe defendant or his counsol 
nil or pnrt DC the material contained in the report of the presentence 
investlgation." 

,I!) Sec Thomsen, Confidentiality 0/ lire Presentence Report.·-A. .Midtlle POJit.io", 
Fed Prob., Mar. 1964. p. 8. 



afforded without encumbering the sentencing proceeding 
with rigid evidentiary rules and fonnal procedures. The 
scope of the presentation should properly be left to the 
discretion of the court.43 

The interests both of fairness to the defendant and of 
imposing an appropriate sentence indicate that the pros
ecution and defense should be given a reasonable op
portunity to contest the accuracy of important factual 
statements in the presentence report. 4-1 A sentence based 
on inaccurate infonnation may be too lenient for the pro
tection of society or unduly severe, in either case detract
ing from efforts to reintegrate the offender into the 
community. 

To the extent that the competence of probation officers, 
prosecutors, and defense counsel can be kept at high levels, 
contests over the accuracy of presentence reports should 
be infrequent and within reasonable bounds. The court 
can limit the scope of the controversy by requiring the 
parties to give notice of the parts of the report which they 
intend to contest. When the prosecution or defense pro
poses to refute statements which the judge feels are cumu
lative or unimportant, he may announce that he will not 
consider the statements in detennining sentence and re
fuse to hear the evidence. 

The court also should pennit both the prosecution and 
the defense a reasonable opportunity to present relevant 
facts not contained in a presentence report. It is unlikely 
that the report will include all significant infonnation 
about the defendant, and a better sentencing decision can 
result if additional relevant information is brought to the 
attention of the court. Under the Federal Rules of 
Criminal Procedure, for example, the court, before im
posing sentence, shall 

afford counsel an opportunity to speak on behalf of 
the defendant and shall address the defendant per
sonally and ask him if he wishes to make a statement 
in his own behalf and to present any information in 
mitigation of punishment.45 

DIAGNOSTIC COMMITMENTS 

Even when them is a full presentence investigation, 
there is only a limited opportunity to observe a defendant 
prior to the time of sentencing. Such factors as a serious 
emotional disturbance or physical disease may be pres
ent, indicating a need for further study. To provide 
~ore infonnation to the sentencing judge, several jurisdic
tIons have established diagnostic facilities which admin
ister psychological and physical examinations to prisoners 
during brief periods of confinement and report their find
ings and recommendations to the judge before a final 
sentence is imposed.4G 

Under the procedure employed in the Federal system, 
which is similar to that used in most of the States having 
diagnostic commitments, the judge imposes the maximum 
tenn authorized for the offense, and the offender is sent 
to a diagnostic facility maintained by the Bureau of 
PrisonsY Within three months the diagnostic facility 

!~ See generally Parsons, Aids.in Sentencing, 35 Y.R.D. 423. 425-28 (1961). 
See generally RUDIN, op. cU. supra note 20, at 101-07. Under the Morlel 

Sentencing A~t a defendant is entitled, subject to the discretion DC the court, 
to cross·cxamlOC those who have prepared presentence or diagnostic reports. 
Model Sentencing Act § 4 (1963). The Model Penni Code provides thnt a 
defendant shall have un fair opportunity •.. to controvert" the Cacts or can. 
elusions in the presentence rf!port. ]\lODE I. I'ENAL CODE § 7.07(5) (Proposed 
Official Draft 1962). Before nn extended term may be imJlosed, however the 
court must hold n hearing 10 cstnhlish the grounllfi fur an e:dendC(] ter~l at 
which the defendant "shaJI have the right to heur and controvert the evid~nec 
against him and to afTer evidence lipan the issue." Id. at § 7.07(6). Und€'r 
the amended Federal Rule 32, when disclosure of the presentence report is 
made to the defenciant, the courl must "afford the defendant or his counsel 
an opportunity to comment thereon." FED. R. CRIM. P. 32. 
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prepares a report on the offender containing the results of 
its examinations and of tests to detennine the offender's 
aptitude and vocational skills. The report also suggests 
a correctional program for the offender keyed to the 
facilities available at a particular institution. After re
viewing these findings and recommendations, the court 
may affirm the original sentence, reduce it, or grant 
probation. 

Experience in the Federal system indicates that most 
diagnostic commitments are requested in cases in which 
the court feels a need for a psychiatric evaluation of the 
defendant. In 1965, for example, only 442 diagnostic 
commitments were ordered, which was less than one per
cent of the total number of commitments.48 In Kansas, 
on the other hand, the diagnostic facility is a part of the 
State center for reception and classification of prisoners, 
and about one-third of all felony offenders committed 
each year are given diagnostic studies.40 The most ex
tensive use of the diagnostic commitment is found in 
Hawaii, where diagnostic study is required by statute for 
every offender committed to a State penal institution.GO 

Most authorities agree that the diagnostic commitment 
is a valuable aid to the sentencing judge. It provides him 
with more comprehensive infonnation on the personality 
of the offender and enables him to consider the recom
mendation of correctional experts in determining sen
tence. 

CRITICAL ANALYSIS OF SENTENCING INFORMATION 

The preceding discussion has considered methods for 
providing judges at the time of sentence with relevant in
formation a:bout the offense and the offender. There is 
an equally important need for research and evaluation of 
the usefulness of specific types of sentencing infonnation. 
A long-term research program to improve the quality of 
infonnation for correctional decision making is discussed 
in detail in the Report of the Task Force on Corrections. 
Although the infonnation system proposed in that report 
is designed to service the courts as well as correctional 
agencies, it would be helpful to examine here some of the 
issues involved in the improvement of sentencing infor
mation. 

The presentence investigation and report were devel
oped at a time when the trend toward individualization 
of punishment began to require more background infor
mation about the offender than could be supplied by a 
brief sentencing hearing. 51 Although recognition of the 
importance of background information has increased, lit
tle attention has been given to what kinds of information 
are most relevant to the sentencing decision or to the con
verse question of what kinds of sentencing decisions result 
from the information which is furnished to the courts. 

The content of presentence reports varies greatly among 
jurisdictions, but a "thorough" report, in the opinion of 
probation authorities, is one which contains an imposing 
assemblage of facts and opinions about the offender's 
whole life history. 52 The factual data may range from 

4:; FED. R. CRIM. r. 32. The language requiring the court peraooa1ly to addrcas 
the dercrdant was inserted as a result of the Supreme Courtts opinion In Gree,,, V. 
United States, 365 U.S. 301 (1961), where the Court InterJlreted lIule 32 as em· 
bodying the defendant's historic right of nllocutlon. 

10 See, e.g •• CAL. PEN. CODE § 1203.03 (SUPl>. 1966); N.J. IIEV. STAT. § 30: 4A-l 
to -17 (1964). 

47 18 U.S.C. § 4208(b), (e) (1964). Sec generally Cnrter, Use 0/ Sec· 
tion 4208(b) and (e), Comlllitment tor Stltelr. 27 ".R.n. 307-15 (1%1). 

"81965 FEDERAL DUREAU OF I'IIISONS STATISTICAl. TABLES 35 (table B-12-C). 
·ID See Cape. A New Look at a Stale'! Penal System, rOLlCE, Mur.-Apr. 1966, p. 47. 
60 HAWAII REV. LAWS § 252-58 (1955). 
fit See RUDIN, OPe cit. sup'" nole 20, at 75. 
ii2 Sec, e.g., REVE, THE PRonATION OFJ.·ltEI\ INVESTIGATES (1961). 
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his prior criminal record and employment history to the 
cleanliness of his home, the presence of "cultural arti
facts" in it, or his leisure time activities. It may contain 
the attitudes of neighbors, coworkers, employers, school 
teachers, and members of his family toward the offender. 
And as a manual for presentence investigation suggests, 
the report may include the offender's 

feelings about baffling problems in his life, including 
his offense and his reaction to opportunities, accom
plishments, disappointments and frustrations. His 
moral values, his beliefs and his convictions, his fears, 
prejudices, and hostilities explain the "whys" and 
"wherefores" of the more tangible elements in his life 
history.53 

While a skillful collection and presentation of this in
formation can help the court to "understand" the causes 
of the defendant's offense, a general understanding of the 
offender's social problems dQes not itself answer the im
pOl·tant question of which one of the alternative 
sentences available to the court will best protect 
society. Sentencing is to a great extent a question of 
prediction. If the sentencing decision is to become more 
than a matter of educated guesswork, it will be necessary 
to identify the items of information which bear directly 
upon the offender's responsiveness to correctional treat
ment. 

In order to achieve this result there is a need for ex
tensive and continuing research. Experience with the 
results of various courses of correctional treatment may 
provide a basis for sounder prediction. Through the use 
of computers, which can store and process data about a 
great number of offenders, it is possible to correlate of
fender characteristics with the outcome of particular types 
of treatment programs. Assumptions can be made as to 
the predictive value of certain kinds of background in
formation. And as the results of sentences which rely 
on these assumptions are received and analyzed, the pre
dictive value of sentencing information can be more 
carefully assessed. This research may enable probation 
officers to become more selective in their presentence inves
tigations, and it may enable judges to sentence with 
greater confidence in the outcome of their decisions. 

A first step in such an effort would be the systematic 
collection of offender, sentencing, and correctional data. 
A program to collect these data is proposed in the chap
ter on information systems of the Science and Technology 
Task Force Report. Beyond serving the long-term goal 
of improving sentencing information, such data would 
provide sentencing judges with a way to compare their 
practices with those of their colleagues and would assist in 
the development of more consistent sentencing practices. 
While the identification of demonstrably appropriate fac
tors in sentencing decisions may require several years, 
judges and probation authorities might critically reexam
ine the factors upon which they have habitually relied 
and eliminate those which clearly are of limited predictive 
value. 

G:) AoMINJ8TI1ATlVE OFFIer. OF THE U.S. COLIITS, TilE l'liESENTENCE Ii"VESrICATION 
II.PORT 3 (1965). 

III INSTITUTE 0(0" JUDICIAL ADMlNJSTUATION t JUDICIAL EDUCA'rION IN TilE uNITED 
STATES 89-111 (1965). 

r,; Itl. ot 111-18. 

THE EXERCISE OF COURT SENTENCING 
AUTHORITY 

IMPROVEMENT OF JUDiCIAL SENTENCING PROFICIENCY 

The sentencing decision demands considerable exper
tise on the part of the trial judge. He must have a 
thorough knowledge of the whole range of sentencing 
alternatives and of their usefulness in dealing with the 
many types of offenders appearing before him. And he 
must develop sophisticated skills for interpreting presen
tence and psychiatric evaluations. 

A number of programs have been developed to improve 
judicial sentencing proficiency. During the last five years 
the Joint Committee for the Effective Administration of 
Justice assisted in the organization of over 40 regional 
seminars which were available to almost every trial judge 
sitting in a State court of general jurisdiction."! Most of 
these seminars included discussion of sentencing theories 
and alternatives and the development of uniform sentenc
ing criteria. 

The National College of State Trial Judges, founded in 
1964, annually conducts a four-week program of intensive 
study, primarily for judges who have recently assumed the 
bench.Gr. In its first two years, 200 judges from 49 States 
attended classes at the College. A case method of instnic
tion is used in the course on sentencing. The judges are 
given a set of presentenc(' reports, and the sentence which 
each judge selects is discussed and evaluated by the other 
judges in the class. 

Another technique for improving the sentencing skills 
of judges is through institutes devoted entirely to sen
tencing, which are presently conducted in tlle Federal sys
tem and in California, New York, and Pennsylvania. 
Since the Federal sentencing institute program was inau
gurated in 1959,50 16 institutes have been held, and the 
judges of all circuits have had an opportunity to partici
pate in at least 1 instituteY 

The content of the programs of the F!!deral institutes 
has varied. For example, at the most recent institute, 
held in July 1966 for the judges of the 8th and 10th Cir
cuits, papers were delivered on the identification and 
treatment of dangerous offenders and on the Model Sen
tencing Act's provisions for sentencing dangerous and non
dangerous offenders. After each topic was introduced, the 
judges were divided into panels to discuss particular prob
lems in sentencing and treatment for the two classes of 
offenders. Other institutes have used the same format 
to consider the problems presented by the mentally dis
ordered offender and to develop standards for sentencing 
in certain types of cases, such as income tax evasion and 
interstate transportation of stolen automobiles.58 

At the Federal Institute on Disparity of Sentences each 
judge selected a sentenee on the basis of a presentence 
report, and a discussion of relevant sentencing principles 
followed. fio This method, which revealed widely dis
parate sentencing philosophies among the judges, has been 
used in subsequent institutes where the problem of dis
parity was considered. 

r", Sec 28 U.S.C. § 331 (1961). 
m Sec 37 ,'.11.0. i 15-16 (1965). 
M See, e.g., 37 F./I.D. III (1965); 35 ".11.11. :181 (1961). 
no 3D F./I.D. 401 (1961). 
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One important feature of the Federal sentencing in
stitutes is that several have been held in the vicinity of 
Fede~al correctional institutions. This provides an op
portunity for the judges to visit these facilities and to 
observe the type of rehabilitative programs which are 
available. 

The California sentencing institutes have followed the 
procedures used in the Federal system.GO The first Cali
fornia institute, held in 1964, explored standards for com
mitment to local correctional facilities and to State penal 
institutions, and the judges were informed of the adult 
authority's policies on term setting and parole eligibility. 

It would be highly desirable for all jurisdictions to 
conduct sentencing institutes on a regular basis.61 They 
provide a forum for judges to discuss the causes of dis
parity within their courts and to formulate uniform 
policies to be applied in individual cases. They open 
valuable channels of communication between the courts 
and correctional authorities on the most effective use of 
sentencing alternatives and on the content of correctional 
programs. And judges are given expert guida:1ce on the 
characteristics and problems of certain types of defend
ants, such as the dangerous or mentally disordered 
offender. 

In addition, the development of new opportunities for 
judges to meet and discuss the problems of sentencing 
should be studied. One type of program might be a sum
mer session at a university, at which judges, correctional 
authorities, social scientists, law professors, and other in
terested specialists could meet in seminars to discuss the 
theories a.nd practical problems of sentencing and treat
ment of offenders. Through such a program judges 
could enlarge their own knowledge while providing per
spectives from which to evaluate the sentencing process. 

THE PROBLEM OF DISPARITY 

Within certain limits a lack of uniformity in sentences 
is justifiable. Indeed the reason for giving judges discre
tion in sentencing is to permit variations based on rele
vant differences in offenders. Unequal sentences for the 
same offense may also result from the fact that statutory 
definitions of crimes encompass a fairly broad range of 
conduct having varying degrees of seriousness. Finally, 
lack of uniformity may reflect geographic factors, such as 
differences in public apprehension of crime among com
munities in the same jurisdiction, or institutional consid
erations, such as the need to offer more lenient sentences 
to defendants who furnish information or testimony for 
the prosecution. 

The problem of disparity arises from the imposition of 
unequal sentences for the samc offense, or offenses of 
comparable seriousness, without any reasonable basis. 
The existence of unjustified disparity has been amply 
demonstrated by many studies.o2 It is a pervasive prob
lem in almost all jurisdictions. In the Federal system, 
for example, the average length of prison sentences for 
narcotics violations in 1965 was 83 months in the 10th 

au Sec INSTITUTE OF JUDICIAL ADMINISTRATION, 01'. cil. supra note 54, at 225-26. 
Ot Sec gcnernlly Bennett, Countdown lar Judicial Sentencing, Fed. Prob., Sept. 

]961, PPj 22, 26; Youngdahl, Remarks Opening lite Sentencing Institute. Pro
gram t 35 F.n.n. 387, 390-91 (1964); Vnn Dusen, Trends in Sentencing Siuer 1957 
and Areas 01 Substantial AgreemeIU anti Disagreement in Sentencing Principles 
id. at 395 (19IH). ' 
• 119 See, e.g:, Gaudet, Harris, I.~ St. John, Individunl DiDerence .. ill the Santenc. 
lng TendenCIes (Jj Judges, 23 J. CUlM, I.., C. & J'.5. 811 ([933); McGuire & Holtz. 
off. TIle! Problem oj Sentence in the Criminal Law, 20 n.u.r •. REV. 423 (19.W). 
See genernlly RUBIN, op. cit . .'ltipra nnte 20, at 1]6-19; TAPPAN, CTlIME JUSTICE AND 
CORRECTION 441-16 (1960). • 

n.1 Sce 1965 FEDERAL nUREAU OF rRlsoNS STATJSTICAL TADI.E5 26-27 (table B-7). 
(H Sec Y~lJngd.nhl, ~uprn note 61, at 387, 389-90 (1964). 

. Substllnhal chspnrlly among the district court~ also c"ists i!l the lise or prnhn. 
tlOn. In 196,J probation was grnnted to 29 perr,ctlt of all rOrl\'ictcd defendnnts 
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Circuit, but only 44 months in the 3d Circuit.63 During 
1962 the average sentence for forgery ranged from a high 
of 68 months in the Northern District of Mississippi to a 
low of 7 months in the Southern District of Mississippi; 
the highest average sentence for auto theft was 47 months 
in the Southern District of Iowa, and the lowest was 14 
months in the Northern District of New York.o.t 

ni~\parity among judges sitting in the same court is illus
trated by the findings of a recent study of the Detroit 
Recorder's Court.6S Over a 20-month period in which 
the sample cases were about equally distributed among 
the 10 judges, 1 judge imposed prison terms upon 75 
to 90 percent of the defendants whom he sentenced, while. 
another judge imposed prison sentences in about 35 per
cent of the cases. One judge consistently imposed prison 
sentences twice as long as those of the most lenient judge. 
The study also showed that judges who imposed the most 
severe sentences for certain crimes also exhibited the most 
liberal sentencing policy [or other offenses. 

Other illustrations of disparity may be found in the 
results of the workshop sessions at the Federal Institute 
on Disparity of Sentences.G6 The judges were given sets 
of facts for several offenses and offenders and were asked 
what sentences they would have imposed. One case in
volved a 51-year-old man with no criminal record who 
pleaded guilty to evading $4,945 in taxes. At the time 
of his conviction he had a net worth in excess of $200,000 
and had paid the full principal and interest on the taxes 
owed to the Government. Of the 54 judges who re
sponded, 3 judges voted for a fine only; 23 judges voted 
for probation (some with a fine); 28 judges voted for 
prison terms ranging from less than 1 year to 5 years 
(some with a fine) . In a bank robbery case the sentences 
ranged from probation to prison terms of from 5 to 20 
years. 

Unwarranted sentencing disparity is contrary to the 
principle of evenhanded administration of the criminal 
law. As Attorney General Robert H. Jackson stated: 

It is obviously repugnant to one's sense of justice 
that the judgment meted out to an offender should 
be· dependent in large part on a purely fortuitous 
circumstance; namely, the personality of the partic
ular judge before whom the case happens to come 
for disposition.~7 

Unjustified disparity adversely affects correctional ad
ministration. Prisoners compare their sentences, and a 
prisoner who is given cause to believe that he is the victim 
of a judge's prejudices often is a hostile inmate, resistant 
to correctional treatment as well as discipline. 

Consistent differences in sentencing practices among 
the judges of a court interfere with the orderly scheduling 
of cases. Studies of several urban courts revealed that 
substantial delays were caused by granting continuances to 
defense counsel who hoped that a rescheduling would 
bring their clients' cases before a more lenient judge.os 

As the following comment on the District of Columbia 
Court of General Sessions indicates, the system of sched-

in the Eastern District or Kentucky, 38 percent in the Southern District DC 
New York, 5" percent in the Southern District of California, 71 percent in the 
Eastern District of Pennsylvanil.1l and 78 percent in the Southern District of West 
Virginia. ADMINISTRATIVE On-ICE OF THE U.S. COUIrrs, FJ.:OEnAL OF."KNIJERS IN THE 
DISTRICT COURTR, 19M. ot 78-79 (app. table 2). 

0.1 Saul H. Levin Foundation, Report or Study of Recorder's Court (mimco~ 
1%6). 

flO See Seminar and ins.lilule on. Disparity oj Sentences, 30 F.R.D. 401 , 429-31 
(1961) • 

07 1940 AII'y Gen. Ann. Rep. S-6. See .1.0 Rubill. Disparity and Equality oj 
Sentences-.'I Constitutional Clwllenge, 40 F.R.D. 55 (1966). 

lJ..'1 SUlHN, CUlMINAt. JUS1'[CE IN A METROl'OLITAN counT 711-75 (1%6); Stnff study. 
Aciminlstration 0/ Justice in tlte Recorder's Court oj Detroit (printed in npP(lOdix 
B 01 this .olume). 
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uling cases may even be altered to accommodate the dif
ferences among judges. 

[T]he common tactic of judge-shopping . . . is used 
by defense lawyers seeking the lightest sentence pos
sible. So important is it to the system to bring 
together the willing defendant and the accommodat
ing judge that . . . a more sophisticated shopping 
plan was informally instituted. The Chief Judge and 
the U.S. Attorney agreed to permit a defendant 
whose case is pending . . . to plead [guilty] before 
the judge of his choice, if he does so at least five days 
prior to the date set for the jury trial. ... 60 

Unjustified disparity cannot be eliminated completely, 
if for no other reason than because reasonable men apply
ing the same standards will not always reach precisely the 
same result. There are several steps, however, that may 
reduce the range in which individual differences among 
judges can affect the length and type of sentences. Enact
ment of criteria for sentencing together with educational 
programs to improve judicial sentencing proficiency would 
aid in the development of uniform sentencing policies. 
Furthermore, the removal of inconsistencies in severity of 
punishment among offenses and the elimination of severe 
mandatory sentences would tend to reduce the wide dis
parities caused by prosecutorial and judicial nullification. 

The following sections consider two procedures, sen
tencing councils and appellate review of sentences, which 
are particularly helpful in reducing disparity. 

SENTENCING COUNCILS 

The sentencing council is a procedure by which several 
judges of a multijudge court meet periodically to consider 
what sentences should be imposed in pending cases. 
Sentencing councils have been instituted on a regular 
basis in three U.S. district courts; 70 no evidence of their 
systematic use in State courts has been found. The basic 
operation of a sentencing council as it is employed in the 
Eastern District of Michigan, the first district court to 
develop the procedure, is described in the following 
comments: 

Under the practice of our district, these meetings 
are held at an hour in the morning, before the com
mencement of the day's routine, when the judges 
may give the matters their undivided attention. 
The judges meet in panels of three, each judge 
having the presentence investigation report from the 
probation department and having prepared a study 
sheet, not only for the offenders he must sentence, but 
also for those who are the primary responsibility of 
the other two judges. Customarily, the one judge 
will call his first case, merely stating the name of the 
offender and giving a brief statement of the offense. 
He will then state to his brother judges the factors, 
in his judgment, believed to be controIIing as to dis
position, and will recommend a disposition to be 
made. Each of the other two judges will then give, 
in turn, the factors believed by him to be control
ling, together with his recommended sentence. The 

af) BUDIN, op. cit. su.pra note 68, at 62-63. 
11) Sec gcncraI1y Smith, The Sentencing Council and the Problem.. 0/ Dis· 

proportinnate Sentence,t, Fed. Prob., June 1963, p. 5; Doylc, A Sentencing Council 
in. Operation, Fed. Prob., Sept. 1961, p. 27. 

sentences will normally vary, although I have ob
served with a great deal of interest that the sentences 
of judges working together in this manner tend, as 
times goes' on, to approach a common ground. It 
is in the discussion following the recommendation 
as to sentencing that the Council performs its most 
useful function. . . . The weights assigned the var
ious factors thought to be controlling as to dis
position of the case are somctimes modified by the 
sentencing judge in the light of the experience of his 
brother judges with their own previous sentences.n 

Under the practice followed in the Northern District 
of Illinois 72 the 10 district court judges arc equally 
divided into two panels. The first panel meets each 
week to consider the cases in which the judges of the 
panel must impose sentence during the foIIowing week. 
The second panel of judges devotes its full attention to 
reviewing cases certified to it by the other panel. 

Although the ultimate responsibility for determining 
sentence in both jurisdictions rests with the judge to 
whom the case is assigned, the interplay among judges 
has tended to repress the imposition of excessively severe 
or lenient sentences. The Michigan council produced 
changes from the sentencing judge's initial recommen
dation in slightly over 40 percent of the cases considered 
during its first five months of operation.73 Among the 
cases in which the judges altered their original disposi
tion, the number in which sentence was made more 
severe was approximately equal to the number in which 
it was reduced. 

Foremost among the advantages of the sentencing coun
cil is that it reveals to the participating judges their differ
ences in sentencing philosophies, and it provides a forum 
in which these differences may be debated in the context 
of particular cases and from which a consensus on sentenc
ing standards may emerge. It also promotes fuller con
sideration of the sentencing alternatives available to the 
court. Finally, where the sentencing council procedure 
is accompan.ied by the collection of data on the initial rec
ommendations and final sentencing decisions, as in Michi
gan and Illinois, it provides a mechanism for periodic 
evaluation of the sentencing practices of the court. 

One troublesome aspect of existing sentencing council 
procedures is that the judges meet prior to the sentencing 
hearing. The sentencing judge thus presides over the 
hearing after having heard the views of his colleagues 
about the case and after having taken a position himself 
within tile sentencing council. This may impair the 
judge's ability to give openminded consideration to the 
arguments and information presented at the sentencing 
hearing. At the same time the judges participating in the 
council do not have the benefit of the facts and insights 
presented by the prosecutor, defense counsel, or' the 
defendant himself. Particularly where there is disclosure 
of the presentence report, the hearing may reveal that the 
deliberations in the sentencing council were based on 
inaccurate or incomplete information. 

Some of these difficulties might be avoided by permit
ting defense counsel and the prosecutor to make a presen
tation at the sentencing council. However, this would 

11 Parsons. Aid. in Sentencing, 35 F.R.I>. 423. 431-32 (1961). 
7. Id. at 433-34. 
1(1 Doyle, supra note 70, nt 29. 



greatly encumber the procedure and perhaps make it 
impractical for busy urban courts. A preferable solu
tion would be to hold the sentencing council after the 
hearing, at which time the sentencing judge could inform 
his colleagues of the arguments and information presented 
at the hearing and of his resolution of disputed factual 
questions. Although this would require a separate pro
ceeding for the imposition of sentence, it is likely that the 
additional burden on the courts could be minimized by 
careful scheduling. 

The relationship between the sentencing council and 
appellate review of sentences, which is discussed in the 
following section, also presents questions of economy of 
effort. Although a sentencing council should eliminate 
to some extent the grossly excessive sentences which ap
pellate review is designed primarily to correct, appellate 
review would still be desirable to ensure that the council 
was applying the proper standards and to correct cases 
in which grossly disparate sentences were imposed despite 
the council procedure. It would be wasteful, however, 
for reviewing courts to give full consideration to all 
cases in which an appeal was taken from a sentence con
sidered by a sentencing council. This problem might be 
alleviated if reviewing courts used summary procedures 
or other devices to dispose of appeals which do not raise 
susbstantial questions. 

APPELLATE REVIEW OF SENTENCES 

OIle of the most serious aspects of the disparity prob
lem is the imposition of sentences which are grossly ex
cessive in relation to the seriousness of the crime or the 
character of the offender. H As James V. Bennett, former 
Director of the Federal Bureau of Prisons, observed: 

In one of our institutions a middle-aged credit union 
treasurer is serving 117 days for embezzling $24,000 
in order to cover his gambling debts. On the other 
hand, another middle-aged embezzler with a fine past 
record and a fine family is serving 20 years, with 
5 years probation to follow. At the same institution 
is a war veteran, a 39-year-old attorney who has never 
been in trouble before, serving 11 years for illegally 
importing parrots into this country. Another who is 
destined for the same institution is a middle-aged tax 
accountant who on tax fraud charges received 31 
years and 31 days in consecutive sentences. In stark 
contrast, at the same institution last year an unstable 
young man served out his 98-day sentence for armed 
bank robbery.75 

In all Western countries except the United States, 
grossly excessive sentences are subject to routine review 
and correction by appellate tribunals. 7G The great major
ity of jurisdictions in the United States, however, vest 
sentencing power solely within the discretion of the trial 
judge, with appellate review available only to correct sen
tences which do not conform to the statutory limits. Au
thority for appellate review of the merits of sentences has 

74 See, e.g., Rogers v. United States, 304 F.2d 520 (5th Cir. 1962), in which 
the defendant was charged with possessing n check stolcn from the moil, forging 
an endorsement on the check, nnd cnshing it. He WIlS convicted on cnch of 
these three counts and sentenced to cumulative prison terms totaling 25 years; 
the amount of the check was S38C;51. See generally Appellale }(cv;cau 0/ S(m~ 
tences: A Symposium at the Judicial COll/erence 0/ the Uniled State." Court 
of Appeals for the Second Circuit, 32 F.R.D. 249, 289-90 (l962j (remark. of 
Pr,!'£. Wechsler) [hereinafter cited 8S Symposium]. 

.tS Bennett, Countdown for Judicial Sentencing, Fed. Prob., Sept. 1961, pp. 22, 
24. 

111 See Hearings on S. 2722 Belore the Subcommittee on improlJements "" Jlldi~ 
cinl Machinery 0/ the Senate Committee on the Judiciary, 89th ConI,!. I 2d Sess. 
83-102 (1966) [llCreinaftcr cited as Senate HenringsJ. 

71 Sec, e.g' J CONN. GEN. STAT. ANN. § 51-195 to -196 (1964): ILL. ANN. lITAT. 
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been expressly granted by the legislatures of about one
quarter of the States and by Congress for mili.talY courts.77 

In addition the appellate courts of a few States have 
construed general review statutes as including such 
authority.78 

Among the States which have adppted appellate review 
of sentences there are two major variations in procedure. 
In most of these States sentences are reviewed by the 
regular appellate courts, and the appellate court has the 
power to review the merits of the sentences in any case 
over which it otherwise has jurisdiction. In four States, 
however, a specially created court staffed by experienced 
trial judges is convened solely for the purpose of reviewing 
the merits of sentences; 70 only sentences of imprisonment 
in the penitentiary may be appealed, and the review divi
sion is empowered to increase as well as to reduce 
sentences. 

In recent years adoption of appellate review of sen
tences has substantially increased. Since 1964 three 
States have enacted legislation to permit appellate re
view.80 The Council of State Governments recom
mended the adoption of procedures for appellate review 
and proposed model legislation in 1962.81 Bills intro
duced in Congress to authorize appellate review of sen
tences in the Federal system have received the support of 
the Department of Justice and the Judicial Conference 
of the United States.82 And this year the Advisory Com
mittee on Sentencing of the American Bar Association's 
minimum standards project urged the enactment of ap
pellate review legislation in all States.83 The commit
tee's report carefully considers the important procedural 
issues involved in appellate review, such as the type and 
length of sentences which may be appealed, the desirabil
ity of opinions by the reviewing court, the authority of 
the rf'viewing court to increase sentences, and the right 
of the prosecution to appeal sentences. 

The most important contribution of appellate review 
is the opportunity it provides for the correction of grossly 
excessive sentences. Although appellate review will not 
totally -eliminate the problem of disparity of sentences, by 
reducing the peaks of disparity, it would narrow the range 
in which individual differences among judges can affect 
the length and type of sentences. 

Moreover, appellate review aids the development of a 
uniform sentencing policy within a jurisdiction. It tends 
to cause both trial and appellate courts to give sustained 
consideration to the justification for particular sentences. 
And the opinions of appellate courts in modifying exces
sive sentences can provide a body of law to guide trial 
courts in all cases. 

Finally, appellate review would tend to reduce the 
number of anomalous decisions on procedural and sub
stantive law which appellate courts have made in order to 
reverse cases involving unusually harsh sentences. As 
former Chief Judge Simon E. Sobeloff of the Fourth Cir
cuit Court of Appeals has stated: 

Many appeals are docketed today only because of the 
severity of the sentence pronounced in the district 

ell. 38, § 121-9 (196<1); MASS. GEN. I.AlV' ANN. eh. 278, §§ 28A-D (1959); N.Y. 
CODE CRIM. rROC. §§ 543, 7&1 (1958) ; 10 US.C. §§ 864, 866 (1964). 

7. See, e.g., State v. fohnson, 67 N.J. Super. 414, 170 A.2d 296 (1961); Hudson v. 
State, 399 P.2d 296 (Okln. Crim. App. 1965). See generoUr Note, 60 eOLUM. 

L. REV. 1134,1162-6·\ & nn. 199-206 (1960). 
'19 Connecticut, MaiDe, Maryland, MOf:ls8chusetts. 
60 Illinois, Maine, Maryland. . . 
81 Council of State Governments, Program 0/ Suggested Stale Legulal,on-J962, 

Review 0/ Sentences in. Criminal Ca3es (mimeD.). 
82 See Senllte 11 earing~t 7, 130-32. 
8.1 See AnA PROJECT ON MINIMUM STANDAltns Fon CIUMINAL JUSTIC£, ArrELI.ATE 

nEVIEW OF SENTENCES (Tent. Draft 1967). TIlt: Advisory Committee's report has 
been released for comment and discussion. Its recommendations are Il.ubject to 
final action by the £ull committee and by the ABA House of Delegatcs. 
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court and since the appellate tribunal cannot tackle 
the real issue in a forthright manner, it may, an(' 
often does, in its endeavor to strike down a harsh 
penalty, give the law a strained c0nstruction liable 
to work havoc in future cases.S4 

The primary objection to appellate review is that it 
might greatly increase litigation because review would be
come available for all those defendants who plead guilty
between 70 and 90 percent of all convicted offenders
and who are generally unable to obtain direct review of 
their convictions.s5 And it is possible that the expanded 
availability of counsel would encourage many of these 
defendants to appeal their sentences. Jurisdictions per
mitting appellate review, however, have not experienced 
an unreasonable burden on the reviewing court. From 
1960 through 1965. in Massachusetts, for example, there 
was an average of about 300 sentence appeals per year, 
and the review division sat for an average of 15 days a 
year.S6 Judge Charles D. Breitel of the New York 
State Court of Appeals has estimated that although ex
cessiveness of sentence is mentioned in about three-fourths 
of the criminal appeals heard in the Appellate Division 
of the Supreme Court, "this issue is seriously argued in 
very few, and ... even then, little additional work is 
involved.') S1 

A second objection to appellate review is that sentencing 
is a discretionary matter involving questions of judgment 
and not of law such as appellate courts are used to han
dling.ss In view of the importance of sentencing to the 
defendant and to the effectiveness of the criminal processes 
it is unreasonable to consider sentencing as a matter of 
such exceptional discretion that it should be immune from 
appellate review. Appellate courts routinely are called 
upon to review discretionary rulings by trial judges in both 
civil and criminal cases. Appellate review is not an occa
sion for the appellate court to resentence the defendant to 
a punishment which it would have imposed had it been 
the trial court. The policy of the English Court of 
Criminal Appeal is that a sentence will be altered only 
when it represents such a substantial departure from the 
norm that the court is satisfied that the trial judge failed 
to apply the correct principles. so Experience with ap
pellate review of sentences indicates that appellate judges 
in this country have not substituted their discretion for 
that of the trial court.DO 

A third objection is that appellate judges are less able 
to assess an appropriate sentence because of their inability 
to observe the defendant.D1 But inability to observe the 
defendant, although relevant in determining the latitude 
of appellate review, does not place the reviewing court 
at a great disadvantage. In the majority of cases the 
trial court's confrontation of the defendant is extremely 
brief because no trial is held. And even when conviction 
follows a trial, the unusual and difficult circumstances fac
ing a criminal defendant are not the most favorable for 
a fair assessment of his character.u2 

•• SympOJium 271. 
BG Seet e.g., Brewster, Appellale Review 0/ Sentences, JIO F.R.D. 79, 0D-81 

(1966) • 
8(J See Senate Hearings 137. 
61 Note, 60 COLUM. r.. REV. 1134, 1166 (1960). 
88 See, e.g., SymposiuTn 281-85. 
'0 R. v. Ball, 35 Crim. App. R. J61 (J951). 
00 The first 2,863 nppeals to the Massachusetts Appellate Review Division re. 

suIted in only 437 sentence nlterat:ons (106 de(~reaSclft 31 increused); the Con· 
necticut Review Division modified the scnlen('cs in lU of the rirst iun cases 
appealed (14 decreased, 4 increased). MARYLAND GOVERNOR'S COMM. TO STUDY 
SENTENCINC IN CRIMINAL CASES, RgP. 7 (1965). See generally Note, Appellate 
Review 0/ Primary Selltencing Decisions-A Connecticut Case Study, 69 YALE 
L.J. 1453 (1960). 

01 Sec Parsons, Aids in Sentencing, 35 F.R.D. 423, 425-26 (1964). 

JURY SENTENCING 

Although a majority of States pennit the jury to recom
mend or fix punishment at life imprisonment in capital 
cases, in about one-quarter of the States the jury deter
mines the type and length of punishment for some or all 
offenses.93 The jury's sentencing power in most of these 
States is limited to cases in which it has determined the 
guilt of the defendant/4 but in a few States jury sentenc
ing is available at the option of a defendant who pleads 
guilty,OG and in Tennessee the jury is required to fix the 
sentence in all cases.DO Where the sentence is imposed 
by a jury, the judge's role usually is confined to modifying 
a legal but excessive sentence or to conforming an illegal 
sentence to the statutory limits. 

The origin of jury sentencing in this country has been 
assigned to the colonials' reaction to harsh penalties im
posed by judges appointed and.controlled by the Crown 
and to the early distrust of governmental power.D1 At 
the present time the principal arguments for its retention 
are that jurors will not become calloused to the fate of de
fendants, that jury sentences are less likely to be the result 
of individual prejudices or political considerations, and 
that jurors may be better able than judges to express the 
community sentiment with regard to the offense.os 

There are serious disadvantages of jury sentencing 
which argue strongly for its abolition in noncapital 
cases.oo The principal objection to sentencing by juries 
is that the transitory nature of jury service virtually pre
cludes rational sentencing. Sentencing is a job for ex
perts, and juries do not have the opportunity to develop 
expertise in this extremely complex area. The extent 
of the failings of jury sentencing was revealed by a recent 
study in Atlanta which showed that for some offenses 
first offenders received on the average more severe sen
tences than recidivists.loo 

Jury sentencing may result in confusion betw~en c0l!-
viction and punishment. Juries may compromIse theIr 
doubts as to guilt with a light sentence, and unless the 
law provides for separate hearings on guilt and sentence, 
defense counsel may be put in the awkward position of 
arguing that his client is not guilty, but if he is, he should 
receive a light sentence. 

Finally, jury sentencing makes it difficult to obt;ain a 
sentencing decision based on adequate background Infor
mation about the defendant. Much of this informa
tion is properly inadmissible on the question of guilt, ~nd 
its admission on the question of sentence when the JUry 
considers both issues simultaneously may be highly prej
udicial to the defendant. In order to provide the jury 
with a presentence report, the jury would have to be reas
sembled after the report was prepared or a new jury would 
have to be impaneled. The only alternative, which is 
used in some jurisdictions, is to have a separate hearing at 
which background information is presented to the jury 
after the verdict. This procedure increases the time and 
cost of jury trials, however, and it does not compensate 
for the jury's lack of expertise. 

O'J See Senate Hearings 75-76 . 
"" See Note, 60 cot.U ... L. IIEV. lI3,I, 1154-55 (1960). 
OJ E.g., MO. REV. STAT. § 546.410 (1959). 
or. E.g., TEX. CODE CUlM. PROC. nrti ;\7.07 (1965). 
1\(1 TE"". conE A"". § 40-2310 (1955). 
Oi' NATIONAL COMM'N' ON LAW onSEIlVANC& AND ENt'OItCEMENT, REI'Oln ON CIlIMINAL 

rllOCEOURE 27 (1931). 
os See, e.g., Betts, Jury SMteneil/g, 2 N.P.P.A.J. 369, 370 (19.16). 
00 Sec, e.g., RUDIN, CRIMINAl. CORnEcTloN 107-00, 124-28 (1963); BettB, supra 

note 98: Joncs, On Moaernizing Mis.s01ITi's Criminal Puni$hm~n' Pruc~dure,. 20 
tJ. KAN. CITY L. ItEV. 299, 30,), (1952); Nole. Consideration 0/ I'wu.sllmen, by JUTle$, 
17 u. CDt. L. REV. 400 (1950). 

lilu ATLANTA COMM'N ON CRIME AND JUVENILE DEI.INQl'ENCY, orrORTlJNlTY Fon lJItUAX 

EXCELLE"CE 72 (1966) (app. D-6). 



CAPITAL PUNISHMENT 

Whether capital punishment should be retained is the 
subject o~ legislative consideration, popular referendum, 
and publIc debate in many States. This question is not 
an easy one, for the use of the death penalty touches upon 
fundamental moral beliefs as well as utilitarian values. 
YVhethe.r. capital punishment is an appropriate sanction 

. IS ~ declSlon properly left to each State. But it is appro
pnate here to point out several aspects of the adminis
tration of capital punishment which merit careful 
consideration. 

The most salient characteristic of capital punishment 
is that it is infrequently used. During 1966 only 1 
person was executed in the United States; the trend over 
the last 36 years shows a substantial decline in the num
ber of executions, from a high of 200 in 1935 to last 
ye<l:r's low of 1,101 All available <;lata indicate that judges, 
Junes, and Governors are becommg increasingly reluctant 
to impose or authorize the carrying out of a death sen
tence. Only 67 persons were sentenced to death by the 
courts in 1965, half the number of death sentences im
posed in 1961; and 62 prisoners were relieved of their 
death sentences by commutation, reversals of judgment, 
or other means. In some States in which the penalty 
exists on the statute books, there has not been an execu
tion in decades.l02 

This decline in the application of the death penalty 
parallels a substantial decline in public and legislative 
support for capital punishment. According to the most 
recent Gallup Poll, conducted in 1966,47 percent of those 
int~rviewed were oppost;d to the death penalty for murder, 
whIle 42 percent were III favor of it; a poll conducted in 
1960 on the same question reported a majority in favor 
of the death penalty. Since 1964 five States effectively 
abolished capital punishment. There are now eight 
States in which the death penalty is completely unavail
able and five States in which it may be imposed only for 
exceptional crimes such as murder of a prison guard or 
an inmate by a prisoner serving a life sentence, murder 
of a police officer, or treason. In 1965 Great Britain ex
perimentally suspended use of the death penalty for five 
years. 

There has not been a uniform trend toward repeal of 
capital pUliishment laws, however. In 1961 the Delaware 
legislature reenacted the death penalty after having re
pealed it in 1958. Last year the voters in Colorado re
jected a proposed constitutional amendment which would 
have abolished capital punishment. In Indiana an abo
lition bill passed by both houses of the legislature was 
vetoed by the Governor. And in a number of States bills 
providing for repeal of the penalty have been defeated in 
the legislature. 

One of the principal arguments for the retention of 
capital punishment is that it is an effective and necessary 
deterrent against the commission of heinous crimes. 
While it is presently impossible to prove or disprove the 
validity of this argument, the most extensive study on the 
question, made by Prof. Thorsten Sellin, raises doubts 
as to the unique deterrent effect of the death penalty.loa 

~: Sec FEDERAL BUREAU OF PRISONS, EXECUTIONS, 1930-1965, at 8 (chart 1). 
In Delaware, Massachusetts, and North Dakota the last execution was held 

prior to 1950, in Mont.ana prior to 1945, and in New Hampshire prior to 19-10. Id. 
ot 11 (table 2). 

1m Sec Sellin, The Death Penalty, in MODEL PENAL CODE (Tent. Draft No. 9 
1959). • 
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Professor Sellin charted the 1930-1937 homicide rates 
of several groups of neighboring and otherwise similar 
States; within each group one or more States had 
abolished capital punishment. He found that the trends 
in homicide rates were similar for comparable capital and 
noncapital punishment States, and "within each group of 
States having similar social and economic conditions and 
populations, it is impossible to distinguish the abolition 
State from the others." 104 He examined the experience 
of States which had experimented with the abolition 
of the death penalty and then restored it, and the 
data did not reveal any significant increase in homi
cide rates when it was abolished nor any significant 
decrease in the rates when it was restored. He also made 
a survey of the number of metropolitan policemen killed 
in the line of duty in States which abolished capital 
punishment and in States which retained it. His data 
revealed that there was no significant difference between 
the two types of States in the safety of policemen. 

It is also argued that prisoners convicted of capital 
crimes, if not executed, pose an undue risk of danger to 
prison guards and other inmates and are likely to commit 
crimes of violence against the public if they are ever pa
roled. The available data on these questions are far 
from conclusive, but several prison wardens have ex
pressed their belief that prisoners serving prison sentences 
for capital crimes pose no greater risk to the safety of 
other inmates or guards and often are model prisoners 
capable of assuming positions of responsibility. One 
study revealed that of 121 assaults with intent to kill 
committed in the penal institutions of 27 States during 
a lO-year period, none was committed by a prisoner 
whose death sentence for murder had been commuted to 
life imprisonment, 10 (or 8 percent) were committed by 
prisoners originally sentenced to life imprisonment for 
murder, and the remainder were committed by prisoners 
sentenced for other offenses. Although there have been 
instances where paroled murderers have committed an
other homicide, available data indicate that they have a 
substantially lower recidivism rate than other classes of 
offenders.105 

Whatever views one may have about the efficacy of the 
death penalty as a deterrent, it clearly has an undesirable 
impact on the administration of justice. The trial of 
a capital case is a stirring drama, but that is perhaps 
its most dangerous attribute. Selecting a jury often re
quires several days; each objection or point tDf law re
quires excessive deliberation because of the irreversible 
consequences of error. The jury's concern wi.th the death 
penalty may result in unwarranted acquittals and there 
is increased danger that public sympathy will be aroused 
for the defendant, regardless of his guilt of the crime 
charged.10G In his testimony before the Royal Commis
sion on Capital Punishment, Mr. Justice Frankfurter 
stated that he was 

strongly against capital punishment for reasons that 
are not related to concern for the murderer or the 
risk of convicting the innocent . . . . When life is 
at hazard in a trial, it sensationalizes the whole thing 
almost unwittingly; the effect on juries, the Bar, 

101 /rl. at 31. 
lO:i Sec DEDAU, THE nEA1'U I'ENAL"Y IN AMEI!lCA 397-99, 400, 495 (19t;.&). 
100 Sec N.Y. TEMI'ORARY COMM'N ON REYISION or TilE PENAL LAW AND CRIMINAL 

CODE, rOt/liTH INTEIUM IIEr. 69 (196S). 
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the public, the judiciary, I regard as very bad. I 
think scientifically the claim of deterrence is not 
worth much. Whatever proof there may be in my 
judgment does not outweigh the social loss due to 
the inherent sensationalism of a trial for life.107 

The deflection from the norm is not restricted to the trial 
level. As Mr. Justice Jackson said in Stein v. New York: 
"When the penalty is death, we, like State court judges, 
are tempted to strain the evidence and even, in close cases, 
the law in order to give a doubtfully condemned man an
other chance." lOS 

. The imposition of a death sentence is but the first stage 
of a protracted process of appeals, collateral attacks, and 
petitions f<;>r executive clemency. The decline in the 
number of executions has caused a sharp increase in the 
number of prisoners on death row: At the beginning of 
1960 there were 189 prisoners under sentence of death 
in the United States, by the end of 1965 there were 331, 

107 Quoted in COWER', A LIFE FOR A LIFE 59-60 (1956). 
lOS 346 U.S. 156, 196 (1953). 

and there undoubtedly was a substantial increase during 
1966.109 The prisoners awaiting execution at the end of 
1965 had been under sentence for an average of almost 
31 months; 61 of these prisoners had been on death row 
for 5 years or more. The 7 persons who were exe
cuted in 1965 had been under sentence for nearly 4 years. 
The spectacle of men living on death row for years while 
their lawyers pursue appellate and collateral remedies 
contradicts our image of humane and expeditious punish
ment of offenders. But no one would seriously propose to 
limit the right of a condemned man to have errors at his 
trial corrected or to obtain the mercy of the executive. 
Fi'nally, there is evidence that the imposition of the 
death sentence and the exercise of dispensing power by 
the courts and the executive follow discriminatory pat
terns. The death sentence is most frequently imposed 
and carried out on the poor, the Negro, and the members 
of unpopular groups. 

IOU In August 1966 the State of California was furcell to open a "Dcath Ro\\· 
Annexu at San Quentin Penitentiary to hold 32 additionsl prisoners because the 
existing death row, which has space lor 60 prisoners, was filled to capacity. 



Chapter 3 

The !.L.oiwer Courts 
1', '. 

No findings of this Commission are more disquieting 
than those relating to the condition of the lower criminal 
courts. These courts are lower only in the sense that 
they are the courts before which millions of arrested 
persons are first brought, either for trial of misdemeanors 
or petty offenses or for preliminary hearing on felony 
charges. Although the offenses that are the 'business of 
the lower courts may be "petty" in respect to the amount 
of damage that they do and the fear that they inspire, 
the work of the lower courts has great implications. 
Insofar as the citizen experiences contact with the 
criminal court, the lower criminal court is usually the 
court of last resort. While public attention focuses on 
sensational felony cases and on the conduct of trials in 
the prestigious felony courts, 90 percent of the Nation's 
criminal cases are heard in the lower courts. 

The importance of the lower courts was emphasized 
almost 50 years ago in Charles Evans Hughes' admoni
tion to the New York State Bar Association: 

The Supreme Court of the United States and the 
Court of Appeals will take care of themselves. Look 
after the courts of the poor, who stand most in need 
of justice. The security of the Republic will be 
found in the treatment of the poor and ignorant; in 
indifference to their misery and helplessness lies 
disaster.1 

In 1922 the Cleveland Foundation Survey of the Ad-
ministration of Criminal Justice concluded that 

[T]he office of the municipal prosecutor and the Mu
nicipal Court arf' the points of contact with the ad
ministration of justice of the overwhelming majority 
of the inhabitants who come into any contact with 
courts and court officials. There the great bulk of 
the population receives its impressions regarding the 
speed, certainty, fairness, and incorruptibility of jus
tice as administered. For law to be effective there 
must not only be justice, but also the appearance of 
justice .... As a deterrent of crime, the Municipal 
Court is more important than any other of our in
stitutions with the possible exception of the police 
force. 2 

The significance of these courts to the administration 
of criminal justice lies not only in sheer numbers of de
fendants who pass through them but also in their jurisdic
tion over many of the offenses that are most visible to the 

1. Address by Charles E. Hughes, N.Y. State Bar ASB'n 42d Annual Meeting, in 
1919 PROCEEDINGS OF TlIE N.Y. STATE BAR ASS'N 224, 240-41. 

2 CLEVELAND FOUNDATION, CRIMINAL JUSTICE IN CLEVELAND 88 (Pound & Frank. 
lurter cds. 1922). 

:1 ]923 BALTIMORE CRIMINAL JUSTICE COMM'N ANN. REP. 17. 
., See, e.g., SHERJDAN, URBAN JUSTICE (1964); SUDIN, CRUdINAL JUSTICE IN A 

METROPOLITAN COURT (1966) i 1-7 American Bar Foundation, The Administration 
of Crintinal Justice in the United States-Pilot Project Report (mimeo. 1957); 

public. Most convicted felons have prior misdemeanor 
convictions, and although the likelihood of diverting an 
offender from a career of crime is greatest at the time of 
his first brush with the law, the lower courts do not deal 
effectively with those who have come before them. The 
Baltimore Criminal Justice Commission noted in 1923: 

Although it is almost invariably true that the ser
ious offender has a long career in the minor courts, 
we wait until he graduates from such a career into 
a full-fledged burglar or highwayman before paying 
serious attention to his conduct. 3 

Nearly a decade later the National Commission on Law 
Observance and Enforcement (the Wickersham Commis
sion) concluded that the lower courts were the most 
important in the criminal justice system and yet were the 
most neglected. In the following years numerous studies 
have echoed these findings. 4 

It is distressing to report that these warnings have gone 
largely unheeded. The CommJssion has gathered avail
able studies and statistical data, and the staff has made 
brief field studies of the lower courts in several large cities. 
The inescapable conclusion is that the conditions of in
equity, indignity, and ineffectiveness previously deplored 
continue to be widespread. 

Burgeoning population and increasing urbanization 
have aggravated rather than ameliorated these problems. 
These courts still operate with the most meager facilities, 
with the least trained personnel, and with the most op
pressive workload. Practices by judges, prosecutors, and 
defense counsel which would be condemned in the higher 
courts may still be found in these courts. The most 
dedicated persons working there are frustrated by huge 
caseloads, and they lack opportunity to screen and pre
pare cases carefully or to deal with the problems posed by 
individuals brought to the bar of justice. 

No program of crime prevention will be effective with
out a massive overhaul of the lower criminal courts. The 
many persons who encounter these courts each year can 
hardly fail to interpret that experience as an expression 
of indifference to their situations and to the ideals of 
fairness, equality, and rehabilitation professed in theory, 
yet frequently denied in practice. The result may be a 
hardening of antisocial attitudes in many defendants and 
the creation of obstacles to the successful adjustment of 
others. 

VA. ATT'y CEN' t nEPOJl.T ON TilE INVESTICATfON OF TUE MACIBT£lUAL !JYSTEM (1965); 
Dash, Cracks in the Foundation 0/ Jusnce, 40 ILL. L. REV. 385 (1951); Foote, 
Vagrancy. Type Law and n. Administration, 104 u. PA. L. REV. 603 (1956); Note, 
Metropolitan Criminal Courts 0/ First Instance, 70 IURV. L. REV. 320 (1956). 

Even before the turn of the century a Philadelphia judge remarked that "com· 
plaints of the rapacity of the ]ocal magistrates have come down to us, con .. 
tinuously, (rom the carliest periods." Commonwealth v. Alderman 1/agan, 9 Philo. 
Rep. 574 (1872), quoted in rA. ATT'y CEN., supra at 1. 
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The disturbing condition of the lower criminal courts 
is not without noteworthy exceptions. In many courts 
conscientious judges, prosecutors, and lawyers have done 
much to alIeviate some of the problems. While their 
work shows that reforms are practicable, only sweeping 
changes will successfully raise the quality of justice in the 
lower criminal courts. 

A general description of the lower criminal court sys
tem in the United States is complicated by the fact that 
there is no single system. Within each State courts and 
procedures vary from city to city and from rural area to 
urban area. In most States the lower courts are separate 
entities having different judges, court personnel, and pro
cedures froD! other criminal courts, but in some pluces an 
integrated criminal court handles all phases of all criminal 
cases, with an administrative subdivision or branch for 
petty offenses. Generally the lower courts process felony 
cases up to the point of preliminary hearing and misde
meanor and petty offense cases through trial and ultimate 
disposition. But the categories of offenses classified as 
misdemeanors and felonies vary, and an offense which is 
a felony in one State may be a misdemeanor in another. 

Despite variations in organization, studies of practice 
and procedure in the lower criminal courts have exposed 
critical deficiencies commo:n to most systems. No single 
system manifests every defect described, but the defects 
are so widespread that the problem clearly demands at
tention and action across the country. 

THE URBAN COURTS 

PRACTICES AND PROCEDURES OF THE LOWER COURTS 

Everyday in the courthouses of metropolitan areas the 
inadequacies of the lower criminal courts may be ob
served. There is little in the process which is likely to 
instill respect for the system of criminal justice in defend
ants, witnesses, or observers. Some representative obser
vations are set forth below. 

Initial Presentment. Following arrest, the defendant 
is initially presented in court, often after many hours and 
sometimes several days of detention. In theory the judge's 
duty is to advise the defendant of the charges against him 
and of his rights to remain silent, to be admitted to bail, to 
retain counselor to have counsel appointed, and to have 
a preliminary hearing. But in some cities the defendant 
may not be advised of his right to remain silent or to have 
counsel assigned. In others he may be one of a large 
group herded before the bench as a judge or clerk rushes 
through a ritualistic recitation of phrases, making little 
or no effort to ascertain whether the defendants under
stand their rights or the nature of the proceedings. In 
many jurisdictions counsel are not assigned in misde
meanor cases; even where lawyers are appointed, it may 
not be made clear to the defendant that if he is without 
funds he may have free representation. One Commis
sion staff report notes: 

0: Staff Study, Administration 0/ Justice in tlte ltlunicipal Court 0/ Baltimore 
(printloJd in appendix B of this volume). 

In the cases observed no defendant was told that 
he had a right to remain silent or that the court would 
appoint a lawyer to represent him if he were indigent, 
notwithstanding the court rule that counsel will be 
assigned whenever a defendant may be sentenced to 

. more than six months or fined more than $500. We 
were told that at least one judge takes great care to 
advise defendants fully, but the three judges we ob
served did not. 5 

The judges have little time to give detailed considera
tion to the question of bail. Little is known about the 
defendant other than the charge and his prior criminal 
record. The result is that bail is based on the charge in
stead of on the circumstances of each case i high money 
bonds are almost invariably set by established patterns, and 
large numbers of defendants are detained. 

Disposition. The initial appearance is also the final 
appearance for most defendants charged with misde
meanors or petty offenses. While those who can 
afford to retain counsel are released on bond to prepare 
for trial at a later date or to negotiate a disposition, a 
majority of defendants pleads guilty immediately, many 
without advice of counsel. Pleas are entered so rapidly 
that they cannot be well considered. The defendant is 
often made aware that if he seeks more time, his case 
will be adjourned for a week or two and he will be 
returned to jail. 

Most of the defendants . pleaded guilty and 
were sentenced immediately, without any opportu
nity for allocution. When they tried to say some
thiT~\) . n their own behalf, they were silenced by the 
judge and led off by the bailiff. . . .0 

Trial. An observer in the lower criminal courts ordi
narily sees a trial bearing little resemblance to those car
ried out under traditional notions of due process. There 
is usually no court reporter unless the defendant can af
ford to pay one. One result is an informality in the pro
ceedings which would not be tolerated in a felony trial. 
Rules of evidence are largely ignored. Speed is the 
watchword. Trials in misdemeanor cases may be over 
in a matter of 5, 10, or 15 minutes; they rarely last an 
hour even in relatively complicated cases. Traditional 
safeguards honored in felony cases lose their meaning in 
such proceedings; yet there is still the possibility of lengthy 
imprisonment or heavy fine. 

In some cities trials are conducted without counsel for 
either side; the case is prosecuted by a police officer and 
defended by the accused himself. Staff observations in 
one city were summed up qS follows: 

A few defendants went to trial, but the great ma
jority of them did so without counsel. In these cases 
the i'.ldge made no effort to explain the proceedings 
to the defendants or to tell them of their right to 
cross-examine the prosecution's witnesses or of their 
right to remain silent. After the policeman deliv
ered his testimony, the judge did not appear to make 
any evaluation of the sufficiency of the evidence but 
turned immediately to the defendant and asked, 

U Staff Study, AdminiJuation 0/ JU.ftice in the Recorder's Court 0/ Detroit 
(printed in appendix B of this volume). 



"What do you have to say for yourself?" Where 
counsel appeared at a trial, the procedure was 
slightly more formal, but the judge conducted most 
of the questioning himself.7 

Sentence. Most defendants convicted in the lower 
criminal courts are sentenced promptly. Usually there 
are no probation services or presentence investigations. 
Unless the defendant has an attorney who has taken time 
to inquire into his background, little will be known about 
him. Sentence may be based on the charge, the defend
ant's appearance, and the defendant's response to such 
questions as the judge may put to him in the few moments 
allotted to sentencing. In the lower courts of one State 

the availability of violator's records is the exception 
rather than the rule. Even in the larger cities when 
the judge wishes to see the record of individual de
fendants he must send for the record and then delay 
the trial until it arrives. Delay and inconvenience 
so caused often lead to a situation where the judge 
merely asks the defendant what his record is and 
relies upon his word for its accuracy .... s 

Short jail sentences of one, two, or three months are 
commonly imposed on an assembly line basis. A defend
ant's situation can hardly be considered individually. 
When a defendant is fined but is unable to pay, he may be 
required to work the penalty off at the rate of $1 to $5 for 
each day spent in jai1.9 

Petty Offenses. The conditions described above are 
found in more aggravated form in lower courts which 
handle petty offenses. Each day in large cities hundreds 
of persons arres:'ed for drunkenness or disorderly conduct, 
for vG'.grancy or petty gambling, or for prostitution are led 
before a judge. Among the defendants are slum dwellers 
who drink in public and young men who "loiter" on street 
corners or "fail to move on" when ordered to do so. 
Typically, they have no private place to go, no money to 

. spend, and no family or lawyer to lend them support. 
Judges sometimes seem annoyed at being required to 

preside in these courts. Defendants are treated with 
contempt, berated, laughed at, embarrassed, and sen
tenced to serve their time or work off their fines.1o Ob
servers have sometimes reported difficulty in determining 
what offense is being tried in a given case,ll and instances 
have come to light in which the disposition bears little 
relationship to the original charge. A trial of a defendant 
charged by police with drunkenness consisted of this 
exchange: 

MAGISTRATE: "Where do you live?" 
DEFENDANT: "Norfolk." 
MAGISTRATE: "What are you doing in Philadel

phia?" 
DEFENDANT: "Well, I didn't have any work down 

there, so I came up here to see if I could find . . . ." 
MAGISTRATE (who had been shaking his head) : 

"That story's not good enough for me. I'm going to 
have you investigated. You're a vagrant. Three 
months in the House of Correction." 12 

7 Ibid. 
S SIIERIDAN, op. cit. supra note 4, at 41. 
(} Sec chapter 2 supra. 
10 See, e.g., SHERIDAN. op. cit. supra note ·i, at 72-78. 
11 Foote, supra note 4, at 610-11. 
"Id. at 611. 
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The offender subjected to this process emerges punished 
but unchanged. He returns to the streets, and it is likely 
that the cycle soon will be repeated in all its futility. 

CAUSES OF THE PROBLEMS OF THE LOWER COURTS 

The Volume of Cases. More than in any other courts 
in the system the problems of the lower courts center 
around the volume of cases. It is estimated that in 1962 
over 4 million misdemeanor cases were brought to the 
lower courts of the United States. The crux of the prob
lem is that there is a great disparity betv1een the number 
of cases and the number of judges. 

Data from various cities illustrate this disparity. For 
example, until legislation last year increased the number 
of judges, the District of Columbia Court of General Ses
sions had four judges to process the preliminary stages of 
more than 1,500 felony cases, and to hear and determine 
7,500 serious misdemeanor cases, 38,000 petty offenses 
and an equal number of traffic offenses per year.13 In 
Detroit over 20,000 misdemeanor and non traffic petty 
offense cases must be handled by the single judge sitting 
in the Early Sessions Division.H In Atlanta in 1964 three 
judges of the Municipal Court disposed of more than 
70,000 casesY 

It is not only judges who are in short supply. There 
are not enough prosecutors, defense counsel, and proba
tion officers even in those courts where some of them are 
available. The deluge of cases is reflected in every aspect 
of the courts' work, from overcrowded corridors and 
courtrooms to the long calendars that do not allow more 
than cursory consideration of individual cases. 

There are other less visible c.onsequences of volume 
problems. In the lower courts the agencies administering 
criminal justice sometimes become preoccupied simply 
with moving the cases. Clearing the dockets becomes a 
primary objective of all concerned, and cases are dis
missed, guilty pleas are entered, and bargains are struck 
with that end as the dominant consideration. Inade
quate attention tends to be given to the individual 
defendant, whether in protecting his rights, in carefully 
siftiJlg the facts at trial, or in determining the social risk 
he presents and how he should be dealt with after convic
tion. A former municipal court judge summed up his 
experiences in these words: 

The tremendous volume of cases which must pass 
through these arraignment courts in a given period 
of time necessarily limits the opportunity of the 
judge, city attorney, and the defendant or his at
torney to give more than perfunctory attention to any 
individual case. Frequently, it is physically impos
sible for the deputy city attorney to know anything 
about the details of the charge, the background of the 
defendant, or his record. As a result, both the 
quality of law enforcement and the rights of the de
fendants are made to suffer. Police officers and 
complaining witnesses often feel that their case has 
not received proper attention. . . . Under such 

13 PRESIDENT'S COMM'N ON ClUl\IE IN TilE DlSTntCT OF COLUMDlA, REPOIlT 272 (1%6) 
(table 23). .• • . 

].I Staff StudYt Adminisuf,uon 0/ Jusllcc In the Recorder's Court 0/ Delro~t 
(printetlln nppendix B of this report). 

Iii ATl.ANTA COMM'N ON CRIME AND JUVENILE DELINQUENCY, OPl'ORTU.NITY FOR URBAN 

EXCELLENCE 184 (1966). 
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conditions, remedial or beneficial results to the com
munity or the defendant are only incidental.lG 

The heavier the volume, the greater the delay between 
arrest and disposition for many defendants. This delay 
weakens the deterrent effect of the criminal process. It 
can cause the collapse of the prosecutor's r;ase as witnesses 
tire and fail to appear and as memories fade. In addi
tion, continuing cases time and again needlessly expends 
witnesses' time, including that of a large number of police 
witnesses. From the point of view of the defendant delay 
increases the length of pretrial detention for those who 
cannot afford to post bail. 

The Quality of Personnel. It is clear that the lower 
courts are generally manned by less competent personnel 
than the courts of general jurisdiction. There are judges, 
attorneys, and other officers in the lower courts who are 
as capable in every respect as their counterparts in more 
prestigious courts, but the lower courts regularly do not 
attract such persons. 

In almost every city judges in courts of general juris
diction are better paid, are more prominent members of 
the community, and are better qualified than their lower 
court counterparts. In some cities lower court judges 
are not required to be lawyers. The conduct of some 
judges reveals inaptitude and a lack of familiarity with 
rules of evidence or developments in case law. 

In jurisdictions in which the State is represented by 
a district attorney, the most inexperienced members of 
the staff are usually assigned to the lower courts. As 
they gain experience, the more able assistants are moved 
to the felony courts to handle more "important" cases, 
a move commonly regarded as a substantial career ad
vance. For example, in the District of Columbia, five 
members of the U.S. Attorney's office were transferred 
from the lower court to the felony court in a four-month 
period in 1965,11 In some cities prosecutors are part 
time and police officers serve as prosecutors. 

As has been noted, in many lower courts defense coun
sel are not provided for defendants without funds. In 
those places where counsel are assigned, frequently 
he is not compensated and often his performance is poor. 
A community gets the kind of legal service it pays for, 
and typically it pays little or nothing for defense counsel 
in its lower court. 

Attorneys operating regularly in these courts rarely ap
pear in other courts. Often they seem to be more con
cerned with extracting a fee from their clients than with 
defending them. They operate on a mass production 
basis, relying on the plea of guilty to dispose of cases 
quickly. Frequently these lawyers are unprepared, make 
little contact with their clients, fail to investigate their 
backgrounds, and make little effort aside from the plea 
bargaining session to protect their interests or to secure a 
favorable disposition. For all the shortcomings of these 
attorneys who regularly operate in the lower courts, how
ever, probably most defendants are better off with them 
than without any lawyer at all. 

10 Nutter, The Quality 01 Ju!tice in },fisdemeanor Arraignment Courls. 53 J. CRIM. 
L., C. & P ••• 215 (1962). 

Probation services in the lower courts frequently are not 
available. More than one-third of the sample counties 
in the Commission's national survey of corrections had no 
probation services for misdemeanants. In jurisdictions 
where probation departments are attached to the lower 
courts, the probation services are markedly inferior, with 
few exceptions, to those available in the felony courts. 
Salary schedules for misdemeanant probation officers are 
generally too low to attract competent personnel, and in 
some counties the position of probation officer is filled by 
persons of limited qualifications who must rely on a part
time job to supplement their inadequate salary. 

However, the greatest obstacle to effective probation 
services in the lower courts is the insufficient number of 
probation officers. The corrections survey estimated a 
national average of 114 misdemeanant cases per probation 
officer, an average which is far in excess of the minimum 
standards recommended in chapter 6 of the Commi,3ion's 
General Report. Under such heavy caseloads probation 
is at best a checking rather than a counseling or assisting 
function. The result is that lower court judges are un
able to make the fullest appropriate use of probation, 
and presentence reports, when possible at all, are likely to 
lack sufficient information for effective sentencing. 

Administrative Problems. The lower courts usually 
have separate personnel, facilities, and budgets from 
courts of general jurisdiction, but they generally 
manifest the same administrative deficiencies. The 
problems of lack of coordination among judges of a single 
court and of burdening judges with administrative chores 
which are found in many court systems are discussed in 
chapter 7. However, it should be noted that the effects of 
these problems are greater in the lower courts because of 
the greater volume of business which must be processed. 
Moreover, such attention as is directed to problems of 
court administration tends to be focused on the higher 
courts, in which more prominent judges and more experi
enced prosecutors are far more likely to take the initiative 
than their counterparts in the lower courts. The absence 
of defense counsel in many lower courts, apart from the 
"regulars" in the courthouse who often have vested inter
ests in the status quo, also eliminates a source of initiative 
fOi: reform. 

Commission staff research revealed a pervasive lack of 
statistical data necessary for any attempt to improve the 
operations of the lower courts. In the District of Colum
bia Court of General Sessions, for example, 

there is nothing which approaches a comprehen
sive profile of the offender, . . . [but] the problems 
are far more basic. There is no agreement among 
the agencies even as to the volume of business of the 
court . . . . There are no statistics on the rate or 
length of pretrial detention. The incidence of in
digency at the court is unknown. There is no com
prehensive analysis of the manner in which cases are 
charged, broken down, or disposed of by the prosecu-

11 BUDIN, op. cit . .supra note 4, at 25 n.2. 

I 



tor. There is no description of sentencing patterns 
or of the workloads of individual judges. And there 
are no reliable statistics on recidivism. is 

In most cities cases are listed in terms of charges rather 
than defendants, and there is no way to determine how 
many persons entered the system. Quite often incon
sistencies appear between statistics kept by the police and 
those kept by the court. In the District of Columbia, for 
example, some 5,000 defendants shown on police records 
to have reached court do not appear on court records at 
all.19 The lack of data makes it difficult to pinpoint criti
cal areas of need, renders comprehensive assessment of the 
performance of the court impossible, and restricts sound 
management control over court business. 

UNIFICATION OF THE CRIMINAL COURTS 

Division of the criminal courts has produced lower 
standards of judicial, prosecutorial, and defense perform
ance in the misdemeanor and petty offense courts. Proce
dural regularity has been a prime casualty. The function 
performed by these courts, ultimate disposition of misde
meanors and petty offenses only, has meant that commu
nity attention is directed to the higher courts where felony 
cases are processed. 

When community resources are committed to criminal 
justice, the lower courts, largely lacking in articulate 
spokesmen, are commonly ignored. The result has be.en 
the development of two separate court systems of stnk
ingly disparate quality. The distinction between felonies 
on the one hand and misdemeanors and petty offenses on 
the other may be useful in fixing the range of punish
ment and the collateral effects of conviction, but it cer
tainly does not justify the present dual court system. In 
many respects the distinction between felonies and misde
meanors is an artificial one. Misdemeanants are some
times liable to lengthy imprisonment, and a large per
centage of these offenders were initially charged with felo
nies which were reduced to misdemeanors as a result of 
plea bargaining; they may represent the same danger to 
society and the same need for rehabilitative measures as 
those processed through the felony courts. 

It is hard to see why a defendant charged with a felony 
should be accorded so many more of the elements of due 
process than his counterpart charged with a less serious of
fense in a misdemeanor court: better representation, more 
care in disposition, and better facilities for rehabilitation. 

The community and the offender both suffer when the 
offender is processed through the lower courts, for he 
often receives a lighter sentence than is appropriate, ani:! 
he is denied access to the rehabilitative facilities of the 
higher courts. The hardened offender does not develop 
overnight; generally he has a history of repeated mis
demeanor and petty offense violations. At the initial 
stage of a criminal career there should be reason to hope 
for successful rehabilitative efforts. Yet at just that cru
cial phase the community's resources fail to be effective. 
The disturbing rate of recidivism among offenders proc-

18 [d. at 155. 
10 [d. at 156. 
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essed through the lower courts alone is reason enough to 
try another approach. 

The problems of the lower courts can best be met by 
unification of the criminal courts and abolition of the 
lower courts as presently constituted. The National 
Commission on Law Observance and Enforcement 
reached this conclusion over 30 years ago. Conditions 
in the lower courts today have not improved, and increases 
in caseloads have multiplied the problems. The experi
ence of this century suggests that the lower courts will 
remain a neglected segment of our criminal justice system 
unless sweeping reforms are instituted. 

All criminal prosecutions should be conducted in a 
single court manned by judges who are authorized to try 
all offenses. All judges should be of equal status. 
Unification of the courts will not change the 
grading of 'offenses, the punishment, or the rights to in
dictment by grand jury and trial by jury. But all crimi
nal cases should be processed under generally comparable 
procedures, with stress on procedural regularity and care
ful consideration of dispositions, 

'Complete unification of the criminal courts would en
tail central administration which may take a number of 
forms. The logistics may be handled by a court's chief 
judge, by a small administrative committee of judges, or 
by an administrative judge, an office established in the 
New York Criminal Court and in other cities. The serv
ices of professional court administrators to assist the judges 
charged with administrative duties will be needed for the 
larger courts, and the use of business management tech
niques, including the use of data processing equipment, 
should be developed.20 It is in the lower court, with a 
higher volume of routine cases than the felony court, that 
mechanical and electronic equipment would have the 
greatest impact. 

In addition to unification of the courts, centralization 
of the prosecutive function in a single office responsible 
for all criminal prosecutions and operating on a county 
level or on a citywide basis in major cities would result in 
more efficient use of manpower and a higher level of 
prosecution. The often found systems of special prosecu
tors, city prosecutors, part-time employees, and police 
prosecutors should be eliminated. 

Two improvements may be anticipated in a unified 
court system. Such facilities as probation services and 
presentence investigations, currently of limited availabil
ity in most jurisdictions, would be available for all crimi
nal cases, and all defendants would be entitled to assigned 
counsel to the extent suggested in chapter 5. High-vol
ume courts present the opportunity for experimentation 
with ways of providing counsel to the poor, including 
variations of the familiar assigned counsel and defender 
approaches. 

The precise form unification should take in each juris
diction will have to be considered in light of local condi
tions. An initial question is whether the civil courts 
should be included in the unified court structure or 
whether separate civil and criminal courts should be 
maintained. The merits and demerits of specialization 
by judges, and the effects of the several approaches on 

::!O Sec chapter 7 in/ra, nnd the Report of the Science an<1 Technology Task 
Force of this Commission. 
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the administration of the courts and the quality of court 
personnel must be weighed. Procedural and administra
tive differences in the processing of petty offenses may lead 
some jurisdictions to follow the pattern set by Detroit, 
where an integrated court handles all phases of criminal 
cases but a special branch of that court deals with petty 
offenses. At first there will be problems of housekeeping 
and of the use of the courthouse and other facilities of the 
merged courts, but the recent accomplishments of court 
integration efforts in a number of States have demon
strated th<:>.tthese problems can be met. 

Unification of the criminal courts may place additional 
burdens on judges, prosecutors, and lawyers, and ad
ditional personnel may be required. More time and 
attention must be devoted to misdemeanor and petty 
offense cases by all participants in the administration of 
criminal justice. But the efficiency which will follow use 
of modern court administration and management tech
niques should help to meet some of these burdens. And 
implementation of proposals to reduce the volume of cases 
entering the criminal justice system by eliminating drunk
enness and other offenses from the criminal law should 
also result in significant relief. 

Inauguration of procedures to screen cases, for early 
diversion from the criminal process, and for referral to the 
appropriate social, medical, and psychiatric community 
services would free substantial resources now processing 
such cases through the criminal justice system. Other 
proposals of the Commission concerning court procedures 
should facilitate the processing of cases within a unified 
court system. Early assignment of counsel holds the 
promise of quantitative improvement in the disposition of 
offenders of the lower court: greater deliberation, more 
attention to procedural regularity, and careful sifting of 
evidence and of sentencing information. 

Plea negotiations at as early a stage as possible in the 
proceedings and adoption of procedures for precharge 
conferences would focus the parties' attention on dis
positional decisions at an early stage. Court business 
would be facilitated by scheduling more than one ses
sion each day for the initial appearance of defendants. 
This reform would enable the prompt arraignment of 
defendants, would permit the court's business to be spread 
over a longer period of the day with more time for each 
case, and would substantially reduce time lost for police 
witnesses. In most medium- and large-size cities the 
caseloads justify at least three sessions each day for ini
tial appearances, one of which should be at night. 

Communities may wish to experiment with the use of 
laymen to facilitate the initial processing of cases. Many 
arrested persons need information and advice on a variety 
of subjects-how to obtain a lawyer, what the charges 
are, and what the next steps in the proceeding are. 
These functions could be performed by a defendants' 
aide, a layman trained to provide basic information and 
advice and assigned to each precinct or a central deten
tion point. This same person could be given the broader 
functions of conducting bail and indigency investigations. 

!!1 Alabama, Arkansas, Delaware, Florida, Georgia, Indiana, Iowa, Knn5n~t Ken. 
tucky, Louisiana, Michigan, Minnesota, Mississippi, .Montana, Nebraska, Nevada, 
New Mexico, North Carolina, Oklahoma, Oregon, Pennsylvania, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West 
Virginia, Wisconsin, and Wyoming. INSTITUTE OJ.' JUDICIAL ADMINISTRATION, TilE 
JUSTICE OJ.' THE PEACE TODAY, tables 1 & 2 (1965). 

'" Sec Tumey v. Ohio, 273 U.S. 510 (1927). Sec also Hulett v. Julian, 250 F. 
Supp. 208 (M.D. Ala. 1966). In Delaware, Kansas, Nebraska, Mississippi, New 
Mexico, South Dakota, and Washington justices nrc pllid by the defendant if he is 
convicted or by the State or county if he is acquitted. Vanlandingham, The 
Decline 0/ the Justice 0/ the Peace, 12 KAN. L. nEV. 389, 393 (1964). Other less 
direct forms of nonsalaried payment to justices exist, but all are based on the 
volume or outcome of cases before the justice. See Reynolds, The Fee System 
Courts-Denial 0/ Due Process, 17 OKLA. L. nEV. 373 (1964). 

He might be an employee of a legal aid or public defend
er's office, or of a community social service agency or bail 
project. The services of a defendant's aide could help to 
speed the flow of cases through the courts by reducing the 
time required to process requests for assignment of coun
sel and to set the conditions of pretrial release. 

JUSTICE OF THE PEACE COURTS 

Justice of the peace courts are the rural counterparts of 
the urban lower criminal courts. These courts developed 
in an era of slow transportation and communication to 
provide isolated small communities with a quick means of 
hearing minor criminal cases and exercising committing 
authority locally. But the conditions which gave rise to 
the development of justices' courts largely disappeared 
with the advent of modern means of travel and almost 
instantaneous communication. As a result, the !:.:y-man
ned, fee-paid court is an anachronism. 

Legal authorities, reform groups, and laymen long have 
drawn attention to deficiencies in justice of the peace 
courts. While some improvements have been made, 
there is pervasive evidence that substantial problems 
still must be solved in the operation of these courts and 
in the quality of justice they dispense. 

As of 1965, in 32 of the 35 States in which the justice of 
the peace heard criminal cases or exercised committing 
authority, he was remunerated for his services by a fee 
or assessment against the parties depending upon the out
come or volum.e of Iitigation.21 In three States the 
justice still receives payment only when he convicts and 
collects his fee from the defendant, despite a Supreme 
Court decision 40 years ago holding such a practice uncon
stitlltiona1.22 

Use of the fee system in justice courts has been con
denmed for year.~.23 Most authorities have agreed that it 
distorts the administration of justice. One writes: 

The primary evil ... is the pressure it exerts on 
each justice who operates under it to get more busi
ness in order to enlarge his income . . . . 

. . . Most criminal complaints are made by offi
cers exercising police powers. These officers natu
rally seek convictions, and would be expected to 
patronize justices who aid them in their efforts 
rather than those who insist too rigidly upon pro
tecting the rights of the defendants. A sympathetic 
attitude toward the views of the police is therefore 
qllite likely to result in more business and an increase 
in the justice's income. 

It is very common in all states where justices .. 
compete for business, to find instances where the 
sheriff's office, or the state police, or any other agency 
engaged in enforcing the criminal law, take most or 
all of their cases to certain justices notwithstanding 
the fact that other justices may be more conveniently 
accessible. In such cases it is difficult not to conclude 

!!3 Sec, e.g., ADA sECTION Ol!' JUDICIAL ADMINIsntATION, TilE Il\UROVEMENT OF mE 

ADMINlsrnATION OF JUSTICE 96 (4th cd., 1961) ; COE, A STUDY OF TIlE JUSTICE OF TIlE 

PEACE IN ONoNDACA COUNTY (1931); LUMMUS, THE TIIIAL JUDGE 77, 80 (1937); MAlT" 

LAND, TilE CONSTITUTIONAL UISTOItY OF ENGLAND 135 1908); WAflREN, TRAFFIC COURTS 

(1942); Morris, The "JP"-Should He Be Abolished? Saturday Evening 
Post, Oct. 11, 1958, p. 19; KennedY, The Poor jUan's Court. 0/ Justice, 
23 J. AM. JUD. soe'y 221 (1940); Reynolds, suprn note 22, at 385; Smith, The 
Justice 0/ the Peace System in the United States, 15 CALIF. L. REV. 118 (1927); 
Sunderland, A Seudy 0/ the Justices 0/ the Peace and Other Minor Courts, 21 
CONN. D.J. 300 (1947); Vanla1dinghnm. supm- note 22, at 392; Vanlandingham, 
Pecuniary Interest 0/ the Justices of the Peace in Kentucky-The A/termath 0/ 
Turner v. Ohio, 45 KY. L.J. 607 (1957). Sec olso State e'. reI. Osborne v. Chinn, 
146 W. Va. 610, 121 S.E. 2d 610 (1961). 
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that the favored justice renders service acceptable to 
the officers who bring in the business .... 24 

Reports from States in which justices are paid on an 
annual basis by the county or State for cases resulting in 
acquittal indicate that justices tend to convict to avoid 
having to wait for the county to pay.25 No matter what 
form of fee system is used, the public is unlikely to go 
beyond the fact that fees are collected and can draw only 
adverse conclusions from the fact. 

Other widespread criticisms of the justice of the peace 
are that he lacks legal training and is ignorant of proper 
judicial procedure. Recent research indicates that the 
justice is not required to be a lawyer in all or some part of 
34 States.2G In addition, there are indications that justices 
occasionally fail to carry out the requirements of due 
process and keep abreast of current developments in the 
law and that they sometimes have disregarded or failed 
to understand jurisdictional limitations.27 

Other defects in the justice-of-the-peace courts arise 
from the lack of supervision and control of their activi
ties. Questionable practices may often go unchecked. 
One Maryland judge recently criticized local justices of 
the peace in these terms: 

[They have] "treated some good, decent citizens 
like common criminals." 

"The justice of the peace system is completely 
outmoded . . . If things keep going like they've 
been going, some of these people are going to get 
us into serious trouble." ... 

"[M]any of the JP's are just plain nasty to people. 
"There have been all sorts of instances where 

they've been rude to people and when the person 
complains they tell him to 'go to see your congress
man.' 

"These people aren't controlled by us. They 
deny they have any connection with the police de
partment. They tell the police to jump-and they 
tell us the same thing. 

"It's time these people were put under us-or the 
Circuit Court-or somebody." 28 

The chaotic and disorganized nature of the system also 
makes difficult its improvement: 

[FJor the most part the individual justice works 
below the threshold of judicial visibility. His acts 
are very often discretionary in nature and are seldom 
subject to judicial review ... , Moreover, the fail
ure to maintain adequate records for all justices ... 
means that the entire system is likewise obscure in 
its outline and workings. 

[J]ustices who earn over 2500 dollars per annum 
are required to disclose their entire source of income 
from the discharge of their duties . . .. Those 

.:!' ~I~ndcrlnnd, supra ."o.te. 23, at 331-34. This same theme appears in a recent 
VUglOll1 study. See VllgIDll1 Comm. of Judicial Conference of Courts of Record 
To S,tudy Problems of Justices or the Peace, Report to Judicial Council of Comm. 
of CIrcuit Judges 32, 33 (1965) [hereinafter cited as Virginia Judicial Confer. 
ence Rep.]. 

m; Vanlandingham, The Declille 0/ tlte JUllice 0/ the Peace 12 KAN L REV 
389. 394 (1964). ' ••• 

:' Aln~amn, Arizon,n, ArkansBs, Delaware, Florida (admission to practice re .. 
qUlred In two count,le~), Geor~ia, l;1oho, Indiana, Kansas, Kentucky, Louisiana, 
Mar~lnnd. (legal tr~l~lDg reqlured 10 some counties), Michigan (legal training 
reqUIred m larger CItIes), Minncsota, Mississippi (training course required of non
lawyer JP's begin~in~ 1968), Montana, Nebraska, Nevada, New Mc:xico (justices 
must ~tt:nd onc JustIce ?f the peace conference n yenr), New York (completion 
of tmmmg. courso reqUired of nonlawyers), Oklahoma, Oregon, PennsylvanJo, 
~outh C(arohna, Sout~ Dakota, Tennessee, Texas, Utah, Vermont, Virginia, 'Vasil. 
I~g!on ~lUst ~c admlttc.d to practice in cities over 5,000 population}, West Vir
e Ola, WJSCOnSIIl, WyomIng. INSTITUTE OP JUDICIAL ADMINISTRATION, op. cie. lupra 
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who earn less than 2500 dollars per annum must file a 
statement to that effect . . .. One official . . . 
estimates that less than 50% of the justices comply 
with this requirement. . . . 

... No one knows exactly how many justices there 
are, how much aggregate income they receive, how 
many are active or inactive, or any of a host of other 
facts necessary for an intelligent appraisal of the sys
tem .... 29 

Because most of these courts are independent entities 
dependent on local financial resources, they are often un
able to afford courtrooms, office facilities, or clerical assist
ance necessary for effective operation. 80 In Montana 
one justice reportedly tried a case while repairing an auto
mobile; another justice disposed of a case while sitting 
on a tractor during a pause from plowing his field.31 

Where courtrooms are available, undignified and incon
venient physical conditions are the rule rather than the 
exception. 

The unhealthy tendency to view these courts as local 
revenue-producing devices as well as the justice's political 
responsibility to a small area colors the quality of justice 
dispensed in these courts. It has often been noted that 
local offenders may have cases, usually traffic offenses, 
fixed in advance, while out-of-State defendants must pay 
the full fine or penalty. 32 

REMEDYING DEFICIENCIES 

The defects of justice of the peace courts are in large 
part inseparable from problems involving the rest of the 
lower courts. What is needed is 'q, basic revision of the 
judicial system. Careful consideration should be given 
to replacing local justice of the peace courts with a small 
number of State district or county courts of limited juris
diction, having a wide territorial basis, and manned by 
salaried, law-trained judges. All fees and fines should go 
to the State. 

An outstanding example of progress is found in Illinois. 
The legislature abolished some 4,000 fee system courts 
and replaced them with circuit courts. Salaried magis
trates, appointed by circuit judges, are limited in number 
to 207 (no more than 1 for each 35,000,of population). 
Ordinarily, magistrates must be legally trained and must 
serve full time. 

Other States also have eliminated justice of the peace 
courts. Connecticut abolished JP courts and created a 
system of circuit courts which began operating in 1961. 
Circuit court judges are appointed by the Governor, must 
be admitted to the bar, and must serve full time. Maine 
replaced its justices with a State district court system 
in 1961. 

While elimination of the traditional justice of the 
peace system is preferable, until that is accomplished, 

note 21, tubles I & 2. In Oregon during 1966 only 9 of 70 justices of the peace hnd 
law degrees. 1966 Ol\E. JUDICIAl. COUNCIL ANN. nEI', 2·1. In Nevada during 1963 
only onc lawyer scrved ns n justice of the l,eaee in the entire Stute. Vanlandingham, 
supra note 25, at 391. 

21 MORELAND, MOOERN CRr.UNAL PROCEDURE 16fHiG (1959); Virginin Judicial Can· 
ference Rep. 23, 25; Sunderland, supra note 23, at 316; Vanlandingham, .supra 
note 25, at 392. 

'" Sentinel (Montgomery Counly, Md.). Feb. 17, 1966. § A, p, a, col. 3. 
!!II Virginin JUdicial Conference Rep. 7, all-31, 3S-36. 
30 Muson & Kimball, Montana Ju.stices' Courts-According to tht· Law. 23 MONT. 

L. REV. 62, 65 (1961). Twenly·four Slntes mnke no provision for c1erlenl aid to 
JustIces of the pence. Twelve Statcs provide clerks for justices in larger govern
mental units or leave the mutter for local determination. INSTITUTE OF JUDICIAL 
ADMINISTRATION, ap. cit . .supra note 21, tables 1 & 2. 

31 Montana Legislative Council, Report on Justice of the Pence Courts 3 (1960), 
32 Sec, e.g., Vanlandingham, ,,:u.pra note 25, nt 391; ADA SECTION OF JUDICIAL AD" 

MINISTRATION, ap. cit. supra note 23, at 98. 
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there are other steps that should be taken to improve the 
high quality justice where these courts are retained. 

First, fee systems of compensation, no matter how 
remotely related to litigation, must be replaced. Many 
jurisdictions have already done so. During 1965 Dela
ware revised its laws to provide for payment of salaries in
stead of fees; some counties in Florida have abolished the 
fee system; in North Carolina all judicial officers perform
ing the functions of justices of the peace will be salaried 
as of 1970. 

Changing to a salary system is complicated by the large 
number of justices. Many justices hear too few cases to 
justify a reasonable salary. The fact that several States 
have managed to replace justices of the peace with a 
smaller number of full-time judges indicates that the 
number of justices can be decreased substantially. Un
necessary concentrations of justices of the peace should be 
eliminated. 

Second, all persons exercising judicial functions should 
either be lawyers or be required to complete rigorous 
judicial training prior to assuming office. Several States 
have instituted such requirements. All New Jersey judi
cial officers attaining office after 1947 must be trained to 
practice law; Washington's legislature has provided that 
all judicial officeholders in the State's three largest coun
ties must be attorneys. New York, Mississippi, and Iowa 
justices have been required to complete training courses 
of various types. While such courses may prove bene
ficial, to ensure a better quality of training and higher in
terest in the work performed, it is far preferable that 
judicial officers be lawyers. 

Third, the justice of the peace courts should be ad
ministratively accountable to and under the supervision of 
the court system of the State. They should be required 
to keep records, and they should be provided with admin
istrative help, with an administrative officer for a set of 
courts. 

U.S. COMMISSIONERS 

U.S. Commissioners occupy pOSItIOns comparable to 
justices of the peace in the State systems. They issue ar
rest and search warrants, arraign defendants on com
plaints, fix bail, hold preliminary hearings, and try petty 
offense cases on certain Federal reservations. Many of 
the criticisms leveled at the justice of the peace system are 
applicable to U.S. Commissioners. Under the present 

scheme established nearly 70 years ago, most Commission
ers, with the exception of those serving in national parks, 
are compensated on a fee system, providing payment for 
each service performed, with a fixed annual ceiling on 
fees of $10,500 per year. In 1964 only 21 Commissioners 
reached this ceiling. The 16 Commissioners who serve 
in various national parks receive modest salaries ranging 
from $1,000 to $7,200 per year. 

Only 7 Commissioners are considered full-time officers 
and therefore receive office expenses and clerical assist
ance provided by law. The remaining Commissioners 
rely primarily on outside employment, and there is a 
danger of conflicts of interest or activities inconsistent 
with the office. The complaint is sometimes heard that 
Commssioners allow private business to take precedence 
over official business. 

Commissioners are appointed by the judges of the local 
district court, but their number in a given district appears 
to have little relation to needs. In Wyoming, where 116 
cases were disposed of in 1964, there were 25 Commis
sioners, while in neighboring Utah, where 152 cases were 
disposed of, there was only 1. The Eastern District of 
Michigan on the other hand has operated satisfactorily 
for nearly 20 years without Commissioners by transferring 
their functions to judges and clerks. 

About 30 percent of the more than 713 Commissioners 
are not lawyers, nor is there an existing training program 
designed to develop judicial skills. 

The Senate Judiciary Committee is currently consid
ering legislation to reform the commissioner system. One 
alternative to the present unsatisfactory situation would 
be to abolish the office and transfer its functions to fuIl
time professional judges. Modern transportation has 
greatly reduced the problem of distance from a judge, and 
where it has not, the defendant could be arraigned before 
a State judge or magistrate, as already permitted by 
statute. 

Another alternative would be to seek to improve the 
quality and performance of Commissioners by replacing 
thn fee system with a salary and by providing an adequate 
training program. This approach is questionable for a 
group of officials most of whom earn less than $2,000 a 
year in fees for official services. But if the office is re
tained, the number of Commissioners should be reduced, 
and Commissioners should be assigned enough business 
to justify a reasonable salary; they should have a period 
of training and high professional qualifications. 



Chapter 4 

Court Proceedings 

Specific aspects of court proceedings not dealt with 
elsewhere in this volume have great impact on the ad
ministration of justice. Methods of changing initial pro
ceedings, through bail reform and summons procedures, 
are discussed in this chapter, as is the development of 
early factfinding techniques and mutual discovery be
tween prosecution and defense. The possibility ot appeal 
by the prosecution is considered, and ways to improve the 
present cumbersome habeas corpus process are proposed. 
Finally, the chapter discusses the problem of poverty and 
discrimination in the criminal process and also reviews 
current proposals that seek to balance the need for free
dom of activity by news media and the requirements for 
a fair trial. 

BAIL 

Bail is a procedure for releasing arrested persons on 
financial or other condition to ensure their return for 
trial. Money bail is a prime example of a traditional 
practice in the criminal law that has not proven adequate 
to meet the needs of an evolving concept of criminal 
justice. Recent bail reform has shown that careful fact 
gathering for pretrial release decisions, experimentation 
with standards for release without bail, and the mobiliza
tion of broad public and professional interest can change 
long-established practices. The directions in which 
changes should be encouraged have become clear as a 
result of the work of the Vera Institute of Justice, bail 
and summons projects throughout the country, and the 
enlightened approach of the Federal Bail Reform Act 
of 1966. 

THE BAIL SYSTEM IN OPERATION 

The shortcomings of the traditional bail system are now 
widely known and well documented. The National Con
ference on Bail and Criminal Justice, held in 1964, 
focused attention on the wastefulness and unfairness of 
the system.1 Numerous studies all over the country also 
have documented its deficiencies.2 The system's major 
fault is exclusive reliance on the posting of money to 
ensure the defendant's return. Typically an arrested per
son is brought by the police before a committing magis
trade or judge who fixes an amount of money as security 
for his appearance at trial. In some courts bail schedules 

1 See NATIONAL CONFEnENCE ON BAIL AND CRIMINAL JUSTICE, PROCEEDINCS AND 
INTERIM nEP. (1965). 

:I See ATT'y CEN. COMM. ON POVERTY AND TilE ADMINISTRATION OF FEDERAL CRIMINAL 
JUSTICE, REP. 58-59 (1963) [hereinafter cited as A'IT'Y GEN. REP.]; Ares, Rankin & 
Sturz, The t.fanhattan Bail Project-An Interim Report on the Use oj Pre-Trial 
Parole. 38 NoY.U.L. REV. 67 (1963); Rankin. The EOect! 0/ Pretrial Detention. 39 
N.Y.U.L. REV. 641 (1964); Foote. A Study 0/ the Admini!tratian 0/ Bail in New 

set an amount for each offense, and if the defendant can 
post that amount, the judge seldom considers the case 
individually. Under either method if the defendant can 
post the required amount or can pay a bondsman to post 
it for him, he is released until trial. If he cannot, he 
remains in jail. If the defendant fails to appear for trial, 
the bond may be forfeited. 

The standard rate of premiums paid to bondsmen is 
about 10 percent of the face amount of the bond, although 
rates as high as 20 percent have been reported.a When 
bail is set at more than $500, premiums become more 
than many defendants can afford. A study of New York 
bail practices indicates that 25 percent of all defendants 
failed to make bail at $500, 45 percent failed at $1,500, 
and 63 percent at $2,500:} Although the proportion of 
persons failing to make bail varies widely from place to 
place, a recent study of large and small counties shows 
that it often is substantial." 

Felony 
defendants 
unable to 
make bt.lil 

Large counties: (percent) 
Cook (Chicago) _____________________________ 75 
Hennepin (Minneapolis) ______________________ 71 
.T efferson (Louisville) _________________________ 30 
Philadelphia (Philadelephia) ___________________ 14 

Small counties: 
Brown, Kans ______________ .__________________ 93 
Rutland, VL________________________________ 83 
Putnam, Mo _____________________ ~___________ 36 
Anchorage, Alaska____________________________ 28 
Catoosa, Ga_________________________________ 6 

The discriminatory aspects of money bail are graphi
cally described in President Johnson'S remarks at the sign
ing of the Bail Reform Act of 1966: 

The defendant with means can afford to pay bail. 
He can afford to buy his freedom. But the poorer 
defendant cannot pay the price. He languishes in 
jail weeks, months and perhaps even years before 
trial. 

He does not stay in jail because he is guilty. 
He does not stay in jail because any sentence has 

been passed. 
He does not stay in jail because he is any more 

likely to flee before trial. 
He stays in jail for one reason only-because he is 

poor. 

York City. 105 u. PA. L •• EV. 693 (1958): Note. Compelling Appearance in Caurt
Administratian 0/ Bail in Philadelphia. 102 u. PA. L. nEV. 1031 (1954). 

3 FREED &; WALD, BAIL IN TilE UNITED STATES: 10M, at 23-24 (1964). 
, Foote, supra nole 2. 

0: Silverstein, Bail in the State Courts-A. Field Study and Report, 50 MINN. L. 
REV. 621. 626-27. 630-31 (1966). 
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There are hundreds, perhaps thousands, of illus
trations of how the bail system has inflicted arbitrary 
cruelty: 

-A man was jailed on a serious charge brought 
last Christmas Eve. He could not afford bail and 
spent 101 days in jail until a hearing. Then the 
complainant admitted the charge was false. 

-A man could not raise $300 bail. He spent 54 
days in jail waiting trial for a traffic offense, for 
which he could have been sentenced to no more than 
five days. 

-A man spent two months in jail before being 
acquitted. In that period, he lost his job, and his 
car, and his family was split up. He did not find 
another job for. four months.G 

The jails in which persons unable to make bail are kept 
are often overcrowded. Most lack work and recreational 
facilities. Some do not have space for the inmates to visit 
with their families or to confer with counsel. Detainees 
are often indiscriminately mixed with persons convicted 
of crime, with a result, as Justice William O. Douglas has 
observed, "equivalent to giving a young man an M.A. in 
crime." 1 

Housing, feeding, and guarding a detained defendant 
may cost between $3 and $9 a day. In 1962 New York 
City detained 58,458 persons for an average of 30 days 
each, at a cost of more than $6 per person a day, or more 
than $10 million for that year.s Detention costs were 
approximately $1 million in Philadelphia for the year 
1964,° and almost $500,000 in Washington, D.C., for the 
year 1962.10 Projecting such figures 'On a national basis 
and allowing for lower costs and crime rates in smaller 
communities, pretrial detention expenses probably exceed 
$100 million per year. 

Unnecessary detention costs the community more than 
jail expenses. Many persons who fail to raise bail have 
jobs and dependents. The consequences of their deten
tion are plain: loss of employment and support for the 
family, repossession of household goods, and accumula
tion of debts. If the family is put on relief, community 
funds must be devoted to its support. Loss of employ
ment also means a drop in tax revenues; for the employer 
it may mean the additional expense of training a replace
ment. If the defendant is detained and loses his job, or if 
he must spend his limited money for a bail bond premium, 
his ability to pay a lawyer is reduced, and the community 
may incur the additional expense of providing defense 
counsel. 

Pretrial detention also involves serious costs for the 
defendant. The most obvious cost is imprisonment itself, 
which is particularly harsh and unjust for the accused 
when conviction does not result in imprisonment, as is 
often the case. A recent New York City study showed 
that defendants were detained prior to trial in 49 percent 
of 732 cases but sentenced to prison in only 40 percent,u 
In the Federal system in 1963 approximately 22,340 per
sons were detained before trial, but only 13,600 were later 
sentenced to prison.12 This pattern suggests that factors 
relevant to both decisions, such as community ties, em
ployment, and family responsibility, are not being re-

02 Weekly Compilalion of Presidential Documents 819, June 27, 1966. 
:- N.Y. Tjmes, Apr. 4, 1963, p. 37, cot. 5. 
I; NATIONAL CONlo'EnENCE ON BAIL AND CRI~1JNAL JUSTICE, rnOCEEDINCS AND INTERIM: 

REP. 22 (1965); ATT'Y GEN. REP. 74 (1963). 
o Defender Ass'n of P}iiladelpltin, Proposal for the Establishment of a Pre-Trial 

Release Court Service Program in Philadelphia (196<1). 
10 Junior Bar Section of the District of Columbia Bar Ass'n, The Bail System 0/ 

the District oj Columbia, in D.C. BAIL PROJECT, BAIL JlEFOnh-1 IN TilE NATION'S CAPITAL 
A-33 (1966) (appendix). 

flected in pretrial release decisions although they are 
considered in connection with sentence. Jailing an ac
cused prior to trial but releasing him or placing him on 
probation upon conviction undermines respect for the 
administration of justice and conflicts with rehabilitative 
goals. 

There is in addition the possibility t!! ... t the outcome of a 
case will be influenced by the defendant's detention. Al
though based on limited data, recent studies tend to con
firm the view that pretrial detention increases the likeli
hood of conviction.13 The limitations imposed by incar
ceration hamper preparation of the defense because the 
accused is unable to assist his lawyer in searching for evi
dence and witnesses. Some of the same studies indicate a 
correlation between pretrial detention and the imposition 
of a jail sentence rather than probation after conviction. 
A study of 258 convicted defendants in the District of 
Columbia showed that 25 percent of the 83 persons re
leased on bail were later released on probation, while only 
6 percent of 175 persons detained before trial were re
leased on probationY If the accused is free prior to 
trial to seek or retain employment, support his family, and 
demonstrate his reliability by reappearing in court, he is 
more likely to be considered a fit subject for probation or 
a suspended sentence. 

BAIL REFORM 

A central fault of the existing system is that it detains 
too many people, with serious consequences for defend
ants, the criminal process, and the community. The aim 
of reform, therefore, must be to reduce pretrial detention 
to the lowest level without allowing the indiscriminate 
release of persons who pose substantial risks of flight or 
of criminal conduct. 

Another serious fault of the present bail system is that 
it fails to promote decisions founded on facts about the 
accused. Money bail is traditionally set on the basis of 
the alleged offense rather than on the background of the 
particular defendant, principally because little informa
tion about him is ordinarily available except his prior 
criminal record. As a result, prohibitively high bail may 
be set where there is in fact little risk of flight, while at the 
same time unreliable defendants arc released with inade
quate aS~,lrance that they will appear for trial. 

The first step of reform is to introduce factfinding pro
cedures which will furnish immediately after arrest veri
fied information about the accused and his community 
ties. With this information a rational assessment of the 
risks can be made, and where there is no significant risk, 
the defendant can be released without bail. The Vera In
stitute's Manhattan Bail Project has provided the model 
for changes in bail practices in at least 100 communities 
in more than half the States. In this project arrested per
sons charged with crimes other than homicide and some 
narcotics and sex offenses were interviewed prior to ar
raignment to determine their employment history, the 
stability of their home and family contacts in the city, and 
any prior criminal record. Investigators verified the in
formation, usually by telephone, and each factor was 

11 Sec Rankin, supra noto 2, at 645. 
12 /learings on S. 2838, S. 2839, lind S. 2840 Be/ore the Subcommiuee on Corrslilll

lional Rights and the Subcommittee on Improvements in. ludiclal lIfachinery o} the 
Sellate Committc" on tfte Judiciary, 88th Cong., 2d So ... 41-45 (1964). 

13 Arcs, Rankin & Sturz, supm note 2, at 8,1-86; Rankin, .supra nota 2; Note, 
Compellinc Appearance ilL Courl-Aclmiflistration 0/ Bail in Philaelelphia, 102 u. 
PA. L. REV. 1031, J051-52 (1954). 

].I Junior Bar Section of the District of Columbia Dar Ass'n, .supra note 10, at 
A-44. 



weighed to assess the risk of flight. If the defendant was 
determined to be a good enough risk, release without bail 
was recommended and the background information made 
available to defense counsel, the prosecutor, and the 
judge. As a report to the National Conference on Bail 
and Criminal Justice noted: 

The Manhattan Bail Project and its progeny have 
demonstrated that a defendant with roots in the com
munity is not likely to flee, irrespective of his lack of 
prominence or ability to pay a bondsman. To date, 
these projects have produced remarkable results, with 
vast numbers of releases, few defaulters and scarcely 
any commissions of crime by parolees in the interim 
between release and trial.15 

A second step in bail reform is to develop new methods 
to reduce the risk of flight where it is significant. For
feiture of money bail is currently the principal sanction, 
but forfeiture is rarely enforced. When it is, its efficacy 
is questionable, since the risk of financial loss usually falls 
on the oondsman instead of on the accused; many bail 
bonds are written without collateral, and most defendants 
are virtually judgment proof. 

The judge should therefore have a broader set of 
alternatives than money bailor outright release: He 
should be given authority to set certain conditions on 
release. This is the approach taken by the Federal Bail 
Reform Act of 1966, the first basic change in Federal 
bail law since 1789. The Act instructs the judge to re
lease persons charged with other than capital offenses on 
a promise to appear or upon the execution of an unse
cured appearance bond, unless the judge determines that 
such release would not reasonably assure appearance at 
trial. In that event the judge may release the defendant 
in the custody of another person or organization; he may 
place restrictions on the defendant's travel, associations, 
or place of abode; or he may require the execution of an 
appearance bond secured by a refundable deposit of not 
more than 10 percent of the amount of the bond. If 
these measures are found inadequate, he may demand 
execution of a bail bond or a cash deposit, or he may im
pose any other condition deemed reasonably necessary to 
assure appearance, including a condition that the accused 
return to custody after specified hours. Thus the Act 
diminishes reliance on money bail and allows imposition 
of conditions commensurate with the risks presented. 

In addition, courts should clearly explain to the de
fendant at the time of release his duty to appear at trial 
and should notify him in advance of his scheduled re
turn. More strictly enforced criminal penalties for will
ful nonappearance should provide a deterrent to flight. 
The Federal Bail Reform Act strengthens the penalties 
against those who fail to appear for trial. Few States 
now have laws which impose any penalty for failure to 
appear after release without bail. Such laws should be 
enacted or existing laws revised. In addition, persons 
who violate conditions of release short of actual failure 
to appear in court should be made subject to contempt 
penalties where this remedy does not already exist. 

To permit review of decisions, judicial officers should 
be required to state in writing the reasons for imposing 

1~ FREED & WALD, op. cit. supra note 3 at 62. 
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any conditions which the accused is unable to meet. 
Procedures for expedited review and appeal should be 
established as in the Federal Bail Reform Act. 

Measures should be taken to shorten the length of pre
trial detention. These should include giving detained 
defendants priority in setting trial dates and imposing a 
statutory limit on the length of time an unconvicted person 
may be detained. Courts should be charged with the 
duty of overseeing the detention of persons, and the 
prosecutor should be required to make regular reports 
to the court listing all defendants in custody and the 
reasons why they cannot be released. Rule 46(h) of the 
Federal Rules of Criminal Procedure is a useful model for 
legislation to deal with this problem. Furthermore, as 
provided by section 4 of the Bail Reform Act and by the 
Model Penal Code,lO persons detained prior to trial and 
thereafter sentenced should be given full credit for all 
time spent in custody prior to commencement of sentence. 

In a very short time a growing recognition of the need 
for reform of the bail system has led to impressive progress. 
Although the foundations of bail reform are now firmly 
laid, much remains to be done. In many jurisdictions 
there has been no bail reform, and heavy reliance on 
money bail continues to be the rule. Even in those juris
dictions that have reformed their bail practices, including 
the Federal system, an excessive rate of pretrial detention 
frequently prevails. Thus in many places defendants 
who were formerly released on bail now are released on 
recognizance, while those formerly detained for want of 
bail continue to be detained. Improved fact finding pro
cedures have been instituted in some jurisdictions, but olel 
habits persist, and high money bail continues to be set 
primarily on the basis of the offense charged. 

PREVENTIVE DETENTION 

Although the steps described above have the potential 
for reducing many of the abuses of the present bail system, 
the problem of releasing the dangerous defendant still 
presents a major dilemma. The bail system recognizes 
ensuring appearance at trial as the only valid pur
pose for imposing bail, but society also has an important 
interest in securing protection from dangerous offenders 
who may commit crimes if released before trial. 
In practice the result has been that judges have frequently 
gone beyond the sole recognized purpose of bail and have 
set high money bail to prevent release of an arrested per
son where danger to the community rather than flight is 
the principal concern. As reliance upon money bail has 
been challenged by bail reform, pressures to face the 
problems posed by pretrial release of potentially danger
ous persons have increased. 

Concern that persons released pending trial may com
mit crimes while on bail is not unfounded. A study 
by the District of Columbia Crime Commission found 
that 7.5 percent of all persons released while awaiting 
trial on felony charges were arrested and held for grand 
jury action for other offenses allegedly committed prior to 
trialY In several instances multiple arrests took place 
before the first trial was held. 

1. Sec MODEL PENAL CODE § 1.09(1) (Proposed Official Draft 1%2) 
11 CRESJDENT'S COMM'N ON CRIME IN THE DISTRICT OF COLUMBIA, 1IIH'. 515 (1966). 
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But money bail is just as inadequate a measure against 
criminal conduct pending trial as it is against flight. 
Dangerous persons with sufficient funds 'to post bailor pay 
a bondsman go free; 1n fact, a' Commission study in
dicated that some professional criminals appear to con
sider the cost of bail bonds a routine expense of doing 
business. The condition of the bond is that the accused 
will return for trial; it typically contains no other con
ditions, and the defendant can do as he pleases during 
the pretrial period without forfeiting the set amount. 
Moreover, the need to raise funds for a bond premium 
may have the unintended effect of leading the defendant 
to commit criminal acts. 

There would be obvious advantages if a system could 
be devised which would enable the issue of a defendant's 
dangerousness to be confronted candidly by a judge. But 
a number of interrelated obstacles stand in the way of 
such a system. 

First, methods and data for predicting dangerousness 
have not been adequately developed. Although the pre
ventive detention decision in some respects resembles the 
choice that a sentencing judge must make in deciding 
whether a defendant is to be granted probation or im
prisoned, the degree of confidence in the accuracy of 
the decision must be far greater because there has been 
no finding that the defendant has committed a criminal 
act. Furthermore, many have been concerned that in 
view of the present inability to define clearly the standards 
of dangerousness, a system of preventive detention might 
result in a substantial increase in the number of persons 
incarcerated while awaiting trial. A helpful beginning 
has been made in ideI)tifying factors relevant to the risk 
of flight before trial and to the likelihood of success on 
probation or parole. An initial inquiry would be the 
extent to which some of these factors, such as the defend
ant's history of law abiding behavior, and whether he has 
a legitimate means of livelihood and a stable home life, 
bear on the likelihood of his committing serious offenses 
while released. 

A second major obstacle is that imprisonment of un 
individual based on a prediction of future crimes raises 
constitutional questions that have not been passed on 
by the Supreme Court. The eighth. amendment to the 
Federal Constitution provides that excessive bail shall not 
be required. But despite this broad language, the right 
to bail has well recognized limitations. There is no right 
to bail in capital cases, an exception that originated at 
a time when capital punishment was available for most 
serious felonies. The denial of bail where there are 
threats to witnesses or other evidence of obstruction of 
justice has been judicially approved . .18 In addition con
stitutional rights to be released on bail are lost after con
viction while appeal is pending. Under the Federal Bail 
Reform Act convicted persons may be detained if the 
judge finds that "no one or more conditions for pretrial 
release will reasonably assure that the person will not 
flee or pose a danger to any other person or to the 
community." 19 

On the other hand, strong arguments have been made 
for a system of preventive detention in lieu of the present 

18 Carbo v. United States, 288 F.2d 686 (9th Cir.), cert. denied. '365 U.S. 861 
(1961), application for bail denied. 7 L. Ed. 2d 769 (Douglas, Circuit Justice), 

use of money bail. It has been pointed oult that the dif
ficulty of predicting future dangerousness would be no 
more of a. problem than under the present system, where 
a judge detains persons he believes dangerous under the 
rubric of setting money bail to ensure their appearance 
at trial. In fact, the present invisibility of the issue of 
dangerousness, by preventing judicial review of specific 
cases, undoubtedly impedes the development of standards 
and data concerning dangerousness. 

An intermediate position, short of a full system of pre
ventive detention, would be to impose conditions on a 
person's release designed to reduce the likelihood of 
criminal acts pending trial. Such restrictions might in
clude requirements that the accused obey curfews, that 
he spend nights or other specified hours in jail, that he 
report any travel to the police, that he forgo narcotics 
or alcohol, that he discontinue possession of weapons, or 
that he avoid certain hangouts or associates. Violation of 
conditions could result in the imposition of further re
strictions or in the revocation of release, perhaps in the 
exercise of the court's contempt power. 

While this approach may not be effective for a. person 
who has committed himself to a life of crime, it offers 
great promise with respect to marginal offenders. And 
while such conditions are by no means immune from con
stitutional challenge, they are less likely to be struck down 
on due process or excessive bail grounds than an authori
zation to incarcerate on the basis of predicted dangerous
ness. The common law procedure by which potentially 
dangerous persons may be placed under bond to keep the 
peace provides one type of precedent in this area. Ex
perience with supervised release has been limited, how
ever, and in most communities there is no existing agency 
clearly charged with the responsibility of supervising per
sons released before trial. The potential for this method 
must be further explored. 

Court rules for expedited trials also should be adopted. 
In one study over two-thirds of the offenses allegedly 
committed by released defendants occurred more than 30 
days after release. Obviously an important step in re
ducing the danger of criminality by released defendants 
is to shorten the time between arrest and trial. 

Experimentation with intermediate steps, such as those 
described above, would provide data on the extent to 
which th!,!y fall short of providing adequate public pro
tection. Research into the extent and results of present 
judicial application of preventive detention through use 
of money bail may provide information' on both the dan
gers and the benefits of legitimatizing preventive deten
tion, as well as expose any abuses of the present system. 

RELEASE BY THE POLICE: CITATIONS AND SUMMONSES 

Traditionally criminal cases begin with an arrest which 
is followed by detention until a judge can decide on what 
amount of bail the accused may be released prior to trial. 
Increased attention recently has been given to alterna
tive ways to begin criminal proceedings. 

Arrest of a person removes him from home and family, 
damages his reputation, and limits his future employ
ment opportunities. Arrest calls for the expenditure of 

application for review by full Court denied. 369 U.S. 868 (1962). 
'.18 U.S.C.A. § 3148 (Supp. 1966). 
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police time in transporting the offender to the station
house and guarding him until his court appearance) and 
it diverts resources and manpower from more important 
tasks. 

In some situations the needs of law enforcement per
mit no alternative to arrest: If the crime is serious, 
if there is danger of flight or of further criminal conduct, 
or if the offense is in progress when the police arrive, the 
need to arrest may be great. Further, the offense may be 
such that identification, booking, search and questioning, 
fingerprinting, and photographing may be required. Yet 
there are ca~es in which an arrest is not necessary. For 
example, if the crime involves property, traffic, or local 
code violations or if the events occurred days or weeks 
earlier and investigation has been largely completed, the 
need for arrest may be minimal. 

Similar considerations govern the need for custody 
after arrest. If questioning and search have been com
pleted or are not necessary, booking the suspect and en
suring his appearance at trial may be the only relevant 
concerns. The existence of stationhouse bail is a clear 
indication that prolonged police custody is not considered 
necessary in all cases. 

Promising alternatives to routine arrest and detention 
have been developed by the Federal courts, several States. 
and the American Law Institute.'" Alternatives to arre~1 
generally take two forms: A judicial officer issues a sum
mons upon complaint of the prosecutor, or a police of
ficer issues an on-the-spot citation or notice to appear in 
court. 

Use of a summons in lieu of an arrest warrant is au
thorized under the Federal Rules. The summons has been 
successfully used for several years in the U.S. District 
Court for the Northern District of California in both 
major and minor offenses. A Department of Justice 
survey indicates no substantial default problem in any of 
the 60 districts which use the summons or informal let
ters to bring to court those accused of misdemeanors or of 
violations of reguJatory statutes."' 

A number of jurisdictions also authorize the use of an 
on-the-spot citation by a police officer. This is common 
in connection with traffic offenses. Several jurisdictions 
also employ a street citation or mail summons in cases 
involving municipal code offenses. 

The extensive use of citations for all misdemeanor 
offenses in Contra Costa, Calif., offers a more far-reaching 
model." Unless an arrest is necessary to protect the 
community, the processes of the court, or the defendant, 
a misdemeanor suspect is released at the scene of the of
fense if he can identify himself. Thus a summons is the 
norm in petty theft, minor assault, and municipal ordi
nance cases. The arresting officer decides upon sum
mons release and checks with headquarters through a 
computer-based Police Intelligence Network System. In 
less than a minute he knows whether the defendant is 
wanted for another crime. If he is not, the summons is 
issued immediately. When further identification such as 
photographing or fingerprinting is needed, the defendant 
is brought to the stationhouse and released from there if 
the investigation reveals no reason to hold him. As a 

20 ALI, MODEL CODE OF PRK-ARRAIGNMENT PROC~tr;.E § 6.04- (Tent. Draft No. I, 1966). 
"' Wald, Report to the National Ban Conference on the U •• of Summons by U.S. 

Attorney. 5·-6 (1964) (unpublished). 
22 See In.uitute on the Operation oj Pretrial Release Project!, in BAIL AND SUlr[-
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result of using this procedure Richmond, Calif., has been 
able to dispense with cooking facilities in its pretrial de .. 
tention jail since there are so few detainees. 

In cases in which there has been an arrest, station
house release has been the most promising development 
in preventing unnecessary detention before trial. It was 
pioneered by the New York Citr Police Department in 
it~ experimental Manhattan Summons Project.. Begun 
in 1964 with the assistance of the Vera Institute, this 
program inaugurated police release procedures in cases 
involving minor offenses such as simple assault, petty 
larceny, and malicious mischief. In May 1966 Police 
Commissioner Howard Leary announced extension of the 
program to all Manhattan precincts, a projected exten
sion to all of New York City, and a contemplated broad
ening of the program to include major misdemeanors and 
some felonies. Related programs are under way in Sun
nyvale, Calif., Philadelphia, and several other cities, in
cluding the District of Columbia. 

Stationhouse release programs recogni:?:e that arrest is 
necessary in many cases i that identification, booking, 
search, questioning, fingerprinting, and photographing 
may also be required i but that continued detention there
after should be avoided whenever possible. Once arrested 
and brought to the stationhouse the accused is inter
viewed, and his residence, employment, family ties, and 
other community roots are verified as in a bail program. 
If the interviewer finds the accused to be a good risk, a 
recommendation for release is made to the precinct officer, 
who decides whether to allow release from the station
house or to hold the accused for a judicial bail hearing. 
If released by the police the accused is given a summons 
directing him to appear in court at a later date. 

This procedure avoids unnecessary custody with its 
attendant hardships for the accused. Police time also 
may be saved. Former New York Police Commissioner 
Murphy has estimated that 4,000 police man-hours were 
saved in one year in three experimental precincts alone 
by eliminating the need to guard and transport such 
defendants to their first court appearances." Bail hear
ings are simplified, since the defendant's appearance 
usually indicates that money bail is not needed. 

EARLY FACTFINDING AND DISCOVERY 

THE NEED FOR EARLY FACTllINDING 

Attention to procedures for finding facts in the criminal 
process has centered upon the trial itself, which is the ulti
mate procedure for presenting evidence concerning the 
guilt of the accused. In addition, there has been a rapid, 
although uneven, growth in the use of presentence investi
gations to provide additional information to the judge 
after trial. To the extent that such procedures as the 
preliminary hearing and formal pretrial discovery are 
available for earlier factfinding, they operate in a context 
that looks forward to trial. Yet disposition of cases by 
trial is the distinct exception in our system. 

Little attention has been given to procedures for 

MONS: 10G5, at 146-50 (1966). 
!?3 See Hearings Belore Subcommittee No.5 0/ the House Committee on the Judi. 

ciary, 89th Con g., 2d Se ••••• er. 13, at 89 (1966). 
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gathering the facts needed for the many decisions which 
must be made earlier in the process, decisions as to 
whether to press criminal charges, whether to go to trial, 
and what the disposition should be if the case does not 
go to trial. There is a pressing need to develop new fact
finding procedures and to make better use of the ones that 
now exist in order to ensure that such important decisions 
are based on fuller exploration of the facts of the case. 

The prompt identification of those cases which should 
go to trial enables prosecutors and counsel to concentrate 
greater attention on pretrial preparation, and it encour
ages early disposition in the remaining majority of cases. 
It facilitates the scheduling of cases and substantially re
duces the burden on jurors and witnesses. And for the 
defendant early disposition minimizes the deleterious im
pact of the period between arrest and disposition. 

In addition to providing the information needed for 
these decisions, early factfinding procedures aid in obtain
ing much information needed at later stages of the 
criminal process, both for cases that ultimately go to trial 
and those that do not. After the charge is filed, the 
judge must consider motions addressed to the indictment, 
requests for particulars, severances of counts or defend
ants, changes of venue, and the like, many of whicn tum 
on an appreciation of the facts underlying the formal 
charge. Such facts as the defendant's employment record 
and his roots in the community are relevant to such dif
ferent questions as whether he should be released on 
recognizance, whether probation should be granted, and 
if so what type of probation supervision is required. Sub
stantial economies could result if these facts were obtained 
at an early stage and recorded for use at subsequent steps 
in the process. The recorded statement of a witness may 
be submitted to the court as part of the evidentiary basis 
for a guilty plea, it may be stipulated as the testimony of 
the witness if a noncriminal disposition is employed, it 
may be introduced at trial if the witness becomes un
available, or it may be used for cross-examination. Early 
factfinding is not only more efficient, but it also improves 
the certainty of dispositions. It occurs when memories 
are fresh and detailed recollection more reliable. 

EARLY FACTFINDING PROCEDURES 

In recent years the subject of discovery procedures in 
criminal cases has been extensively discussed in legal 
journals, and it has been carefully considered by several 
courts, particularly in California. Discovery is currently 
the subject of a study by the American thr Association 
Minimum Standards Project, and the recent amendments 
to the Federal Rules of Criminal Procedure contain a 
substantial revision of discovery rules. The discussion 
here does not develop a single, detailed scheme of fact
finding procedures to be recommended to all jurisdictions. 
Rather, the aim is to establish certain basic principles of 
early factfinding, to identify those points in the criminG'l 
process at which it is necessary, and to suggest some of the 
more significant methods and opportunities for the gath
ering and sharing of information in the early stages of 
the process. 

This section considers ways to encourage and enforce 
the sharing of information possessed by one of the parties, 

.24 See p. 91, infra. 

to obtain information not previously possessed by either 
of the parties, and to facilitate the preservation of facts 
developed at one stage of the process for later use. The 
aim should be to serve, to the extent possible, all three of 
these functions in a way that is relatively unburdensome 
in time and expense. Early factfinding is dependent upon 
and should be designed to encourage meaningful partici
pation by counsel. 

The Bail Decision. Gathering information relating to 
the defendant's ties to the com!:"mity, job record, family 
situation, and personal stability at this stage in the crim
inal process improves the quality of bail decisions, and a 
record of this information also provides the prosecutor 
and defense counsel with a factual basis for prompt con
sideration of the range of possible dispositions. Such a 
record can also save considerable work for the probation 
officer conducting a presentence investigation. 

Bail projects typically use a printed form to assist in 
collecting the information used in determining the ar
rested person's eligibility for pretrial release. These forms 
should contain as broad a range of relevant information 
about the defendant as can be quickly gathered. Copies 
of the completed forms should be made available to the 
prosecutor and defense counsel for their use. Of course, 
any statements about the offense made by a defendant 
should be excluded from this form, and in order to main
tain the effectiveness of bail projects, defendants must be 
assured that any information they provide will not be used 
against them at trial. 

Early Disclosure of Police Reports and Witness State
ments. In chapter 7 it is recommended that a written 
statement of the facts of the case be prepared by the ar
resting officer so that the court may promptly determine; 
whether there is cause to hold the accused without re
quiring the officer's appearance.2•1 This brief statement, 
prepared for submission to the court at initial appearance, 
should be furnished to defense counsel to enable him to 
determine whether to challenge the arrest and to provide 
him with preliminary factual information about the case. 

After the defendant's initial appearance, his counsel 
should begin immediately to consider whether he will 
pres'" for a noncriminal disposition, seek to negotiate a 
plea, or litigate the question of guilt. If he is considering 
the last course, he must also decide whether to ask for a 
preliminary hearing. To make these decisions wisely 
counsel must first learn something about the strength of 
the prosecution's case and the nature of its proof. The 
simplest method would be for the prosecutor to furnish 
him with copies of the police report on the case and of 
statements by prosecution witnesses. 

The proper scope and extent of discovery of police re
ports and witness statements is a matter of heated con
troversy, and the defendant's right of discovery will be 
considered later in this section. This discussion deals 
not with mandatory disclosure, but rather argues in favor 
of prosecutors exercising their discretion informally to 
reveal this information. to defense counsel. It would not 
be desirable to require prosecutors to disclose this infor
mation in every case. Certain cases will fairly clearly be 



headed for trial, and in those involving professional or 
organized crime, national security, or particularly dan
gerous offenders, the scope of discovery should be left to 
litigation. But for cases not raising these problems prose
cutors should make disclosure a regular part of the process 
at this early point. Such disclosure, when made on an 
informal basis, appears to operate satisfactorily because 
it serves not only the interest of fairness to the defendant 
but also the prosecutor's interest in the prompt disposi
tion of cases. 

It should be emphasized that most of the traditional 
arguments against discovery of the prosecutor's file are 
irrelevant in those cases that do not go to trial. Proof in 
most criminal cases tends to fall into a limited number of 
categories: eyewitness identification, accomplice testi
mony, possession of contraband or the fruits of crime, in
criminating statements, or physical evidence. While it is 
impossible to predict with certainty immediately after the 
arrest which cases will go to trial and which will not, an 
experienced prosecutor should be able to make fairly ac
curate judgments after examining his case file. And 
since the key items of evidence clearly are sufficient basis 
for a finding of probable cause in most cases, defense 
counsel who has seen the police report or statements of 
key witnesses may often waive the preliminary hearing. 

On the basis of bail information and the prosecutor's 
file, counsel can rationally decide whether to undertake a 
broader social investigation with a view toward proposing 
a noncriminal disposition or negotiating a guilty plea. 
Various means of gathering additional information at this 
stage, such as making the court's probation service avail
able to the parties or deVeloping a new community agency 
to provide such a service, are discussed in chapter 1. 

The Preliminary Hearing. In most jurisdictions in the 
United States the preliminary hearing is not a useful 
factfinding device.25 The prosecution rarely introduces 
more evidence than the minimum required to show prob
able cause and generally may meet its burden with hear
say testimony. In many places testimony at the hearing 
is not recorded or otherwise perpetuated. In some juris
dictions the defense does not have the right to subpoena 
witnesses, and quite often counsel is not appointed for the 
accused until the time for the preliminary hearing has 
passed. 

One major reason for these deficiencies is the fact that 
the preliminary hearing is designed to serve a function 
that is relevant to a small minority of cases, that is, to 
test whether there is cause to hold an accused person for 
trial. Yet this standard is clearly met in almost all con
tested cases. An overburdened system will not hold a 
large number of carefully conducted and deliberative 
hearings when they are meaningful in only a small per
centage of the cases. 

By deciding at an early stage which cases are likely 
to proceed to trial and which are not, defense counsel can 
identify cases in which the preliminary hearing is a use
ful procedure. This should limit the number of hearings, 
thereby allowing the system to devote the necessary time 
to them. The rules governing preliminary hearings 
should be changed, where necessary, to make the hearing 

2l See Note, The Preliminary Hearing-An Interest Analysis, 51 JOWA. L. REV. 164 
(1965). Compare DEVLIN, TnE CRIMINAL PROSECUTION IN ENCLAND 81-135 (1958). 

20 See, e.g., FED. R. CRIM. P. 15. 
Z1 Sec Orfield, Depositions in. Federal Criminal Procedure, 9 S.C.L.Q. 376 (1957)' 

Note, Criminal Procedure: Depositions and Change 0/ Penue, 36 TEMP. L.Q. 326 
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more useful by the perpetuation of testimony, fuller ex
amination of witnesses, and th,J participation of defense 
counsel. 

Depositions. Another device for discovering and re
cording evidence which has received limited use in crimi
nal cases is the deposition. In civil cases depositions and 
other forms of pretrial examination of witnesses have been 
increasingly and successfully used. A criminal defendant 
in almost all jurisdictions may take the deposition of a 
witness who may be unavailable to testify at trial,2G and 
the prosecution has the same right in about half the 
States. But depositions for broader discovery purposes 
in criminal cases are available only in three States,27 

It is undesirable to confine the use of depositions only 
to the preservation of testimony of. witnesses who may 
be unavailable at trial. Depositions may be used to find 
facts as well as to preserve testimony. A deposition could 
resolve a factual dispute during the negotiating stage, and 
it could provide the oasis for a stipulation of witnesses' 
testimony at trial. In Gases where it is not necessary to 
conduct a full preliminary hearing before a judge, deposi
tions may be submitted to the court for determination 
of probable cause.28 Finally, the depositions of certain 
witnesses may be made a part of the record in order to 
demonstrate in court the basis for a negotiated guilty plea. 

Depositions would be valuable in preserving the testi
mony of witnesses even when a trial is not immediately 
contemplated. When a consent decree is permitted, for 
example, the prosecutor might need a means of preserving 
his case against a defendant in the event that he violates 
the conditions agreed upon. In such cases key witnesses 
might be deposed and their testimony filed as part of the 
decree, with an agreement that the depositions may be 
used as testimony if trial becomes necessary. 

With the exception of a few jurisdictions neither the 
prosecutor nor defense counsel has legal power to compel 
the appearance of witnesses for pretrial examination after 
indictment. Defense counsel often encounter difficulties 
in getting potential witnesses to discuss a case with them. 
The prosecutor's official status is such that most wit
nesses will cooperate with him while he is investigating 
the case, although in some places subpoenas and the 
grand jury process are used for these purposes without 
legal authority. 

The flexibility and utility of the deposition make it an 
extremely valuable factfinding procedure in the criminal 
process. Jurisdictions should amend their statutes or 
rules to permit the taking of a deposition whenever the 
prosecutor and defense counsel agree, and a con pulsory 
process should be made available for this purpose Even 
when they cannot agree, .'.1 would be desirable to allow 
prosecutors and defense counsel, with the permission of 
the court, to take depositions 

DISCOVERY UNDER JUDICIAL SUPERVISION 

In order for an adversary trial to promote accurate 
factfinding, each party must have an opportunity to test 
the evidence submitted by the other side. Advance 
knowledge of the evidence to be used is essential to pre-

(1963) • 
as The Government in Great Britain hus recently proposed usc of depositions in 

lieu of preliminary hearings. This proposal is designed to reduce the burden of 
holding two judicial hearings in 8 cose, as well 08 to avoid undesired pretrial pub .. 
licily. N.Y. Time" Sept. 13, 1966, p. 16, coi. 8. 
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pare for the cross-examination of a witness or to gather 
evidence to refute testimony. Discovery is also impor
tant in cases that ~re disposed of without trial. The ne
gotiated guilty plea, for example, should reflect a com
petent judgment by both parties on the outcome of a trial 
of the case. When discovery is not available, the parties 

. negotiate in ignorance. 
One major factor inhibiting fuller discovery in criminal 

cases is that the criminal defendant, unlike the civil de
fendant, cannot constitutionally be compelled to testify 
or produce proof. Thus criminal discovery is sometimes 
seen as a unilateral benefit to the defendant at the expense 
of the prosecution. In part this difficulty may be met 
by expanded discovery by the prosecution within consti
tutional bounds, along the lines suggested by recent 
amendments to the Federal Rules of Criminal Procedure 
and by court decisions in some States. Undoubtedly the 
problem of mutuality and other unique features of the 
criminal process make it unlikely that the broad manda
tory discovery found in civil cases will soon be common in 
criminal cases. But there is a clear need to expand the 
exchange of information between the parties before trial 
within the special limitations of criminal prosecutions. 

The extent to which a defendant has a right of dis
covery of the prosecution's evidence varies throughout 
the country, both with respect to the information which is 
discoverable and the procedures which are availa:ble.29 

In California, where discovery rules have developed as a 
result of appellate decisions, the broadest discovery for 
defendants is recognized. There a defendant has a right 
to copies of his own statements, to copies of witnesses' 
statements, to the results of any scientific tests, to the 
names of witr.csses, and to a transcript of any grand jury 
proceeding if the trial judge believes that they are neces
sary for a fair trial. 

In most other States and in the Federal system the 
defendant's right of discovery is defined by statute or 
court rule and is somewhat more limited. Under the 
Federal Rules of Criminal Procedure, for example, a de
fendant is entitled to inspect his own statement, his testi
mony before a grand jury, medical and scientific reports, 
tangible evidence in the control of the government, and 
reports of expert witnesses for the prosecution. so The 
statements of other witnesses are immune from pretrial 
discovery under a special Federal statute. 

In many States the defendant's right of discovery is 
given little recognition either by court rule or appellate 
decision, and the defendant must rely upon informal dis
closure by the prosecutor. Practices vary even among 
prosecutors in the same office, but informal disclosure is 
generally r~;,erved for those defense counsel who have a 
reputation for integrity. There is also evidence that in
formal disclosure is more extensive in jurisdictions in 
which defendants have broader formal discovery rights. 

Although maximum discovery is the ideal,s1 there are 
circumstances in which discovery by the defendant should 
be withheld. Thus limitations on discovery of witnesses' 
names or statements are justified when a reasonable likeli
hood of intimidation exists. In prosecutions against the 
members of a large criminal syndicate or against violent 

20 Sec, e.g., Symposium-Discovery in. Federal Criminal Cases, 33 F.R.D. 56 
(1963). 

30 FED. R. CRIM. p. 16. 
3t See Goldstein, The State and The Accused: Balance 0/ Advantage in. Criminal 

Procedure, 69 YAl,R L.J. 1149 (1960). 

offenders, government witnesses have been intimidated or 
even killed in order to prevent their testifying at trial. 
Limitations on discovery also are justified to protect the 
national security or to maintain a continuing investiga
tion. 

The court should, therefore, be given discretion to re
fuse discovery to a defendant. In the Federal system, for 
example, the court may order that discovery be denied, 
restricted, or deferred upon a sufficient showing by the 
prosecutor. And the court may issue a protective order 
on the basis of an in camera memorandum by the Gov
ernment.02 

The importance of maintaining an adversary system 
that is capable of revealing the facts also argues in favor 
of permitting discovery of the defendant's case by the 
prosecution. Concepts of self-incrimination prevent the 
prosecution from coercing the defendant into furnishing 
informaticn which may weaken his defense or strengthen 
the prosecution's case. But statutes and court orders 
directing defendants to disclose in advance of trial 
whether they will tender certain defenses, particularly 
insanity or alibi claims, what witnesses they will 
call, and what physical evidence they wiII intro
duce have been held by the appellate courts not to 
violate the privilege against compulsory self-incrimination. 
Recent judicial decisions in California have granted 
prosecutors discovery of reports of defendants' Expert 
witnesses and other documents and have required advance 
notice of alibi defenses.as And under amended Rule 16, 
Federal courts may condition discovery by the defendant 
of physical evidence, scientific reports, and other docu
ments in the custody of the prosecution upon the de
fendant's making available to the prosecution similar 
evidence which he intends to introduce at trial. 

The timing of discovery also merits attention. When 
statements of witnesses have been withheld from the 
defense before trial, there remains little reason to 
continue to withhold such statements once the wit
ness has testified. At this stage the danger of evidence 
being manufactured to meet the line of testimony and the 
danger of witness intimidation are not increased by dis
covery, while the defendant's need for such statements 
to facilitate cross-examination is great. In the Federal 
courts there is a statute which provides that prior state
ments of a witness be made available to the defendant 
as a matter of right after the witness has testified.s4 Many 
States, however, continue to require that defense counsel 
make a special showing of need or that the Judge review 
the statements to determine whether they can be of use 
tC' the defense before granting discovery. The former 
practice places upon counsel the almost impossible burden 
of establishing the usefulness of a document he has never 
seen; the latter requires the judge, whose knowledge of the 
case is limited to what he has heard in the courtroom, 
to make a judgment as to the significance of the statements 
to the defendant's case, a judgment which defense counsel 
alone is competent to make. Therefore, to the extent 
that a witness' statements relating to his testimony have 
not been made available to the defense prior to the witness' 
appearance in court, they should be made available as of 
right prior to cross-examination. 

3ll See FED. R. CRIM. 1'. 16. 
M See. e.g., lones v. Superior Ct., 58 Cal. 2d 56, 372 P.2d 919 (1962). 
3j 18 U.S.C. § 3500 (1958). Under the .Supreme Court's recent decision in Dennis 

v. United States, 384 U.S. 855 (1966), a similar procedure applies to n witncss' 
tcstimony before the grand jury. 



HABEAS CORPUS AND FINALITY 

In the last 10 years there has been a striking growth 
in the number of petitions filed by prisoners seeking re
lease by writs of habeas corpus or statutory remedies of 
similar scope. In the 1940's the number of petitions by 
State and Federal prisoners filed in the Federal courts 
annually numbered in the hundreds. In 1962 the num
ber had risen to 1,523. By 1965 it had climbed to 5,786. 
The consequences have been a source of great concern in 
the administration of criminal justice. Complaints from 
judges and prosecutors about the burdens imposed by the 
vast increase in the number of petitions, many of which 
are without substance; public dismay about cases where 
prisoners are released and then retried long after their 
original conviction; and the friction developing between 
State and Federal courts-all have stimulated critical re
evaluation of the administration of postconviction 
remedies. 

As a result there have been extensive studies in the 
past few years by the National Conference of Commis
sioners on Uniform State Laws and a committee of the 
ABA Project on Minimum Standards for Criminal Jus
tice, which has recently published a tentative draft of its 
report. Their recommendations for procedural simpli
fication of the remedy, substantial improvement in StatJ 
postconviction systems, increased availability of counsel 
in habeas corpus cases, and expeditious decisions on the 
merits of a petition underlie the discussion in this section. 

The function and scope given the writ of habeas 
corpus is the result of a balance between our desire to 
assure a sense of finality in criminal judgments and our 
concern for the fairness of the criminal process. Finality 
of judgment, a feeling that a case is over and decided, is 
an important value both for the defendant and for society. 
In all jurisdictions the desire for finality yields initi
ally to the right of a defendant to appeal his conviction. 
A defendant convicted in a State court may have the rec
ord of his trial reviewed for error by at least one appellate 
court, normally the highest court of the State. When 
.he has exhausted his State appeals: he may petition the 
Supreme Court for review of claimed violations of Fed
eral rights in the process leading to his conviction. The 
appeal process in the Federal system is similar: first to a 
court of appeals and then to the Supreme Court, usually 
on petition for certiorari. When these direct appeals 
are exhausted or when the time for taking an appeal has 
passed, the defendant who has not obtained a reversal 
of his conviction and a new trial must begin to serve his 
sentence. 

For the defendant who is sentenced to prison, it is then 
that the process of seeking release through habeas corpus 
may begin. Despite a longing for certainty and for a 
point in time when the defendant and the public may 
be told that a particular case is finished, a remedy must 
be available for those who can demonstrate that they are 
unjustly held. That is the function of the writ of habeas 
corpus ad subjiciendum. Habeas corpus has had a long 
and illustrious history stretching back through colonial 

35 Fay v. Noia, 372 U.S. 391, 402 (1963). 
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and English law; it has been the traditional recourse of 
the famous and the obscure, confronted by the power of 
government. "Its root principle," as the Supreme Court 
has noted: "is that in civilized society, government must 
always be accountable to the judiciary for a man's im
prisonment; if the imprisonment cannot be shown to con
form with the fundamental requirements of law) the in
dividual is entitled to his immediate release." 35 

On the other hand, once an offender begins to serve 
his prison sentence, the interests of finality are strong
est. The relitigation of claims that were raised and re
jected at trial or on appeal involves a duplication of judi
cial effort and creates uncertainty among judges as to 
whether their rulings may be overturned at any time. 
Raising claims for the first time on habeas corpus involves 
delayed and hence less reliable determinations of facts, 
with respect both to the habeas corpus claim itself and 
to the issue of guilt in those cases in which the petitioner 
must be retried. In some cases retrial takes place so 
long after the original conviction that the prosecution's 
witnesses are unavailable or its evidence has been de
stroyed. For these reasons, only claims of the deprivation 
of fundamental rights in the trial process may be raised on 
habeas corpus. Once a defendant has been given the op
portunity to test his conviction on appeal, he is not en
titled to retry the issue of guilt on each day of his confine
ment. It would be intolerable, however, for a man in 
prison or under sentence of death to have no method of 
pressing a claim that his conviction did not conform to 
standards of fundamental fairness. 

In part the tremendous increase in the number of 
habeas corpus petitions has occurred because there has 
been a substantial increase in the kinds of claims which 
may be raised. Fornlerly the writ could be issued only if 
the trial court had no jurisdiction, in a narrow technical 
sense, over the defendant or the offense. But during the 
last two decades the grounds for habeas corpus have been 
expanded by State and Federal courts to include situa
tions where the petitioner was deprived of his constitu
tional rights in the process leading to his conviction. 

It follows that, as constitutional protections for criminal 
defendants are given broader interpretation by the 'courts, 
new grounds for collateral relief become available. The 
primary source of the flood of habeas petitions has been 
the expansion in the meaning of "due process" and "equal 
protection" in criminal procedure. In the last two 
decades the courts, particularly the Supreme Court, have 
given vastly broader interpretations to the constitutional 
rules regarding the admissibility of confessions l:md seized 
evidence, the right to counsel, and a number 'of other 
critical areas. At the same time the Supreme Court has 
held that a number of the specific guarantees of the Bill 
of Rights apply to State criminal proceedings through the 
due process clause of the 14th amendment. This has 
resulted not only in an increase in the habeas corpus 
grounds available to prisoners but also in the release and 
retrial 'Of a number of prisoners whose convictions did not 
conform to newly announced constitutional standards. 

In addition to the extension of Federal constitutional 
standards to State trials, an increase in the number of peti-

I 
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tions for Federal habeas corpus by State prisoners has re
sulted from a reinterpretation of the statute requiring a 
State prisoner to exhaust State remedies before he can 
obtain relief in the Federal courts. For some time the 
Federal courts had held that a prisoner who failed to pre
sent his Federal constitutional claim to the State appellate 
courts was barred from raising that claim on Federal 
habeas corpus, although a State appeal was then no 
longer available to him. But in Fay v. Noia}G decided in 
1963, the Supreme Court held that a State prisoner need 
only pursue State remedies that are available to him at the 
time he files his petition for Federal habeas corpus. This 
holding permits a prisoner to raise questions for the first 
time in a Federal ha:beas corpus petition after the time 
has expired for him to seek State remedies. 

These developments have caused a good deal of con
cern. There is a fear that some defendants and their 
lawyers will delay the assertion of claims until the govern
ment is no longer able to obtain a conviction if retrial is 
necessary. And when the constitutional standards are 
unclear, as is presently the case, prisoners will urge un
justifiably broad interpretations, and most petitions will 
be without merit. The complexities of the present state 
of the law often confound sophisticated constitutional 
and criminal lawyers. For the optimistic but often un
educated prisoner poring through recent decisions, it no 
doubt seems that it is only a matter of time until a writ 
of habeas corpus grants him freedom. 

All the problems that exist when there is the possibility 
that a conviction is not absolutely final are multiplied in 
this country, becau,se the Federal courts have jurisdiction 
to order the release of State prisoners. Even when the 
prisoner seeks habeas corpus from a court in the same 
jurisdiction that tried him, there is an extraordinary num
ber of complications. When a State prisoner seeks relief 
in the Federal courts, all the difficulties converge. Not 
only is one judge reviewing the findings of another, but 
a single Federal district court judge may release a prisoner 
whose conviction was affirmed with care and considera
tion by the full supreme court of a State. 

Because of the vast increase in habeas corpus petitions 
there have been a number of proposals to modify the 
habeas corpus jurisdiction of the Federal courts and to 
narrow the grounds available to prisoners seeking collat
eral relief. In 1966 Congress amended the statutes gov
erning applications for Federal habeas corpus by State 
prisoners in order to reduce the friction between Federal 
and -St.ate courts and to reduce the burden on Federal dis
trict Judges in. reviewing successive petitions."' The legis
lation provides that a prior determination of a factual 
issue by a State judge in a habeas corpus hearing shall be 
presumed to be correct in any subsequent Federal habeas 
corpus proceeding if the prisoner was given a full and 
fair hearing in the State court and if the State judge's 
finding is fairly supported by the record. The new 
statlljte also provides that a Federal judge need not en
tertain a subsequent petition from a State prisoner based 
on a claim already fully heard and decided against the 
prisoner in an earlier Federal application. 

'·372 U.S. 391 (1963). 
:l7 PUB. L. NO. 711. 89th Cong., 2d Seas. (Nov. 2. 1966). 
.. Linkletter v. Walker, 381 U.S. 618 (1965); Johnson v. NcIU Jcrsey, 38'~ U.S. 

There is some evidence that the system itself is begin
ning to cope with some of the problems in the administra
tion of the writ. In the last two years the Supreme Court 
has limited the principle of retroactivit.y in those cases in 
which habeas corpus petitions might have been most 
numerous. The decisions in Mapp v. Ohio, which pro
hibited the use of illegally seized evidence in State trials, 
and in Escobedo v. Illinois and Miranda v. Arizona, which 
imposed new standards on the admissibility of confessions, 
were held not to be retroactive.3s It is too soon to deter
mine whether there will be an actual decrease in petitions 
as prisoners learn that certain recent constitutional doc
trines cannot be employed as grounds for release. 

The best means of avoiding great numbers of habeas 
corpus petitions is the improvement of trials. This means 
ensuring not only that constitutional rights are fully pro
tected but also that the fact of the protection appears in 
the record. When a defendant pleads guilty, the judge 
should carefully inquire into the voluntariness of the 
plea and the availability of counsel. He should inform 
the defendant of the consequences of his decision. Con
stitutional defenses not raised by defense counsel should 
be raised by the jUdge. For example, at an early stage of 
the case the judge should ascertain by inquiry that the 
defendant is aware of his constitutional right to make a 
motion to suppress evidence obtained as a result of an il
legal search or in violation of the rules relating to con
fessions. Failwe to make such a motion after receiving 
this advice could provide a basis in the record for a later 
finding of waiver in the event that the defendant col
laterally attacks his conviction on these grounds. 

A second important need is for the improvement of 
State procedures for dealing with postconvictic .. :-- claims, 
especially where Federal constitutional issues are raised. 
Much criticism of the habeas corpus system is based 
on the feeling that Federal courts are involving them
selves too intimately in State criminal processes. But 
when the Fcderal district court entertains a habeas corpus 
petition and orders release, it is often because there was 
no way in which the petitioner could get relief in his own 
State. As Mr. Justice Brennan recently explained, 

None can view with satisfaction the channeling of 
a large part of state criminal business to federal trial 
courts. If adequate state procedures, presently all 
too scarce, were generally adopted, much would be 
done to remove the irritant of participation by the 
federal district courts in state criminal procedure. ao 

The answer, as many commentators have stressed, is a 
dramatic improvement in State postconviction proce
dures. Mr. Justice Clark recently said: 

Believing that the practical answer to the problem 
is the enactment by the several States of post-con
viction remedy statutes, I applaud the action of 
Nebraska. This will enable prisoners to "air out" 
their claims in the state courts and will stop the 
rising cO'1fiict presently being generated between 
federal and state courts. This has proven true in 
Illinois where it is reported that federal applications 

719 (1966). 
"" Cose v. Nebraska. 381 U.S. 336, 346-47 (1965) (Orennan, J., concurring) • 



from state prisoners dropped considerably after its 
[post-conviction] Act was adopted:!O 

Far fewer than half the States now have satisfactory 
postconviction procedures. The Uniform Post-Con
viction Procedure Act, which many consider a model, 
has been adopted in only seven States (an eighth repealed 
it two years after passage). This Act was recently 
amended to reflect changes in Federal law and to coordi
nate its approach more closely with the ABA Minimum 
Standards Project. Six other States have developed post
conviction remedies through rules of court rather than 
through legislation. Most of the remainder rely on a 
jerrybuilt system of common law remedies which fall far 
short of the protection available in Federal courts. It is 
no surprise, then, that so many attempts to assert consti
tutional rights fall into the Federal courts. 

Mr. Justice Brennan has described in some detail the 
characteristics of an adequate State postconviction 
procedure: 

The procedure should be swift and simple and easily 
invoked. It should be sufficiently comprehensive to 
embrace all federal constitutional claims. In light 
of Fay v. Noia ... it should eschew rigid and tech
nical doctrines of forfeiture, waiver, or default . . 
It should provide for full fact hearings to resolve dis
puted factual issues, and for compilation of a record 
to enable federal courts to determine the sufficiency 
of those hearings ... It should provide for decisions 
supported by opinions, or fact findings and conclu
sions of law, which disclose the grounds of decision 
and the resolution of disputed factsY 

A third major need is improving the quality of habeas 
corpus petitions or, in the alternative, providing methods 
for judges to screen quickly the meritorious from the 
frivolous. Most habeas corpus petitions are almost 
wholly without merit, and reading and reviewing them 
imposes on judges an unjustified burden. Here again the 
system itself is producing some solutions. For example, 
Judge James M. Carter of the Southern District of Cali
fornia has begun to use pretrial inquiries which clarify 
and test a petitioner's allegations before a formal hearing 
is held. The judges in the Northern District of Illinois 
have designed a tabular form for the use of prisoners 
which permits the judge to determine with some celerity 
exactly what grounds the petitioner is pressing and 
whether the complaint has any merit. 

Another solution lies in improving the quality of peti
tions by providing counsel to prisoners seeking release. 
Adequate legal advice can be of service to the public 
as well as to the individual. Making lawyers available 
to prisoners who want to petition for habeas corpus should 
curtail many worthless petitions and may also unearth 
worthy claims which are not now presented because of 
the inmate's ignorance. Programs in Kansas, Wyoming, 
and Pennsylvania provide this assistance to prisoners 
through law professors and students.42 

Trial Judges hearing postconviction petitions should be 
encouraged to reach and dispose of a case on the merits 

'0 Id. at 340--41 (Clark, J., concurring). 
4l1d. at 346-47 (Brennan, J. concurring). 
,,~ See p. 62 in/Tao 
4:) Sec generally MORELAND, MODERN CRIMINAL PROCEDURE 273-82 (1959); Note, 

Double Jeopardy-The Reprosecution Problem, 77 lIARV. L. REV. 1272 (1964). 
·u In about 13 States the prosecution has the right to appeal from trial rulings in 

coscs w}lcre the defendant is acquitted. but the appellate court tIaes not have the 
power to reverse the judgment below. Sec, e.g., OHIO REV. CODE ANN. § § 2945.68-.70 
(Page 1964). The rationale for providing this type of appellate review is that it 
enables the prosecution to have erroneous rulings corrected so that they do not 
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rather than to postpone consideration on the grounds of 
procedural technicalities. Their decisions should include 
clearly articulated findings of fact and rulings of law so 
that subsequent judges will know which issues were heard 
and decided, and thus can more easily determine whether 
~ new petition is frivolous or raises a new and meritorious 
Issue. 

APPEALS BY THE PROSECUTION 

In all jurisdictions in this country the right of the 
prosecution to appeal in criminal cases is more limited 
than the comparable right afforded the accused. This 
limitation results primarily from the double jeopardy 
clauses contained in the Federal Constitution and in the 
constitutions of 45 StatesY Double jeopardy prevents 
the retrial of the defendant for the same offense after he 
has once been acquitted. The right to appeal from a 
trial ruling made after jeopardy has attached, therefore, 
is of little value to the prosecution.44 

Double jeopardy, however, does not preclude appeals 
by the government from all rulings in criminal cases. 
Under the Federal constitutional provision and provisions 
in most States jeopardy attaches when the jury is im
paneled and sworn or when the court in a nonjury trial 
begins to hear evidence:!5 Thus in the Federal system 
and in the majority of States, statutes aIlow the prosecu
tion to take an appeal from pretrial rulings dismissing 
the indictment or information or sustaining a plea in bar 
to the prosecution. If the government is successful on 
appeal, it may continue the prosecution.46 

The recent growth of constitutional law in the areas 
of search and seizure and confessions, including extension 
of the exclusionary rules to govern State criminal prosecu
tions, has increased the number of situations in which 
prosecutions may be stymied by a pretrial order sup
pressing seized evidence or a statement by the accused. 
In many cases the prosecution cannot proceed to trial 
without the suppressed evidence. And even where it 
has other evidence for trial, the chances .of obtaining a 
conviction may be severely weakened by the suppression 
order. Although appeals by the prosecution from pretrial 
suppression orders are constitutionaIly permissible, this 
right is available in only a few States, and in the Federal 
courts the right to appeal is limited to narcotics casesY 

The importance of permitting the government to ap
peal from pretrial suppression orders is most evident in 
prosecutions involving professional criminal enterprises. 
Successful prosecutions in these cases often depend upon 
whether seized evidence, such as gambling equipment or 
stolen property, can be introduced at trial. If a pretrial 
order suppressing such evidence is not appealable, an 
erroneous decision by a trial judge may result in the in
ability of the prosecution to obtain a conviction in a case 
where law enforcement interests are particularly strong 
and in the waste of months or years of extensive 
investigation. 

But the importance of aIlowing the government to ap
peal goes beyond the significance of any particular pros-

affect future trials. However, it appears that this right Ie exercised infrequently by 
prosecutors. and tlle lack of truly adversary proceedings on this type of moot appeal 
may produce ill·considered decisions by appellate courts, 

•• See Downum v. United States, 372 U.S. 734 (1963); McCarthy v. Zerbst, 85 F. 
2d 640 (lOth Clr. 1936). 
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47 See 18 U.S.C. § 1404 (1964); Kronenberg, supra note 46, at 476-79; Note, 32 
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ecution. The rules on search and seizure and confes
sions are today characterized by a high degree of uncer~ 
tainty. If lower court rulings restricting police conduct 
cannot be appealed and if inconsistent lower court deci
sions can be resolved only on an appeal by a defendant, 
it is most difficult to formulate law enforcement policies.49 

Although it may be argued that erroneous rulings by trial 
courts will eventually lose their effect as appellate courts 
consider search and seizure and confessions questions 
raised by defendants, this is an unsatisfactory remedy. 
When the prosecution is not permitted to appeal, law 
enforcement officials faced with a restrictive ruling which 
they feel is erroneous have two choices: They may follow 
the lower court decision and abandon the practice, in 
which case an authoritative decision by an appellate court 
may never be obtained, or they may continue the practice, 
hoping that in a future case a trial court will sustain it 
and that the defendant will appeal. The first course 
results in the abandonment of what may be a legitimate 
police practice solely because of the lack of any vehicle for 
testing it in the appellate courts. The second course puts 
the police in the undesirable position of deciding which 
lower court decisions they will accept and which they 
will not. 

Where the prosecution is permitted to appeal, on the 
other hand, the soundness of a restrictive pretrial sup
pression ruling may be settled promptly. All jurisdictions 
should enact statutes permitting the prosecution to appeal 
pretrial orders suppressing statements or seized evidence; 
granting the prosecution a more general right to appeal 
from adverse pretrial rulings on pleadings and motions 
also merits careful consideration. It is particularly de
sirable that the prosecution be given a broad right to ap
peal from pretrial suppression orders in the Federal courts, 
because of the importance of Federal prosecutions against 
organized crime and because of recent Supreme Court de
cisions indicating that the conduct of State law enforce
ment officers must be governed by Federal standards in 
these areas. 

Where the prosecution is permitted t.o appeal from pre
trial orders, rules should be established to protect the de
fendant's interest in obtaining a speedy trial. In the Fed
eral system, for example, the statute provides that an 
appeal from a pretrial suppression order must be taken 
within 30 days and must be "diligently prosecuted." 49 

Moreover, government appeals should not be taken rou
tinely from every adverse pretrial ruling. They should be 
reserved for cases in which there is a substantial law en
forcement interest. Control over the type of cases ap
pealed may be exercised in several ways. In the Federal 
system the Solicitor General's office must approve any 
appeals by U.S. Attorneys or Department of Justice pros
ecutors. In the States an appeal might be conditioned on 
approval by the State attorney general. 

THE NEWS MEDIA AND THE ADMINISTRATION 
OF JUSTICE 

The ~i~espread. concern over newspaper, television, 
and radIO reporting of criminal cases is justified. Proper 

48 See Friedentbal, supra note 46, .. ~f 96. 
'·18 U.S.C. § 1404 (1964). 
.. 384 U.S. 333 (1966). 

functioning of the police, prosecutors, and courts depends 
heavily on public knowledge and review of their activities, 
and it is important that these activities be fully and 
candidly reported. At the same time the judicial process 
and particularly the jury system can· operate fairly only 
if the triers of fact are not prejudiced by inaccurate or 
inadmissible information gained through exposure to pub
licity before or during trial. 

The essence of a fair trial is that the conclusions reached 
in a case will be ba~ed only on evidence and argument 
presented in open court, not on extrajudicial reports or 
outside pressures. Two recent cases decided by the Su
preme Court illustrate the adverse effect of news cover
age before and during trial on the fairness of the proceed
ings. In Sheppard v. Maxwell/o the accused was tried 
for the murder of his wife in an atmosphere in which 

murder and mystery, society, sex and suspense were 
combined . . . in such a manner as to intrigue and 
captivate the public fancy to a degree perhaps un
paralleled in recent annals. Throughout the pre
indictment investigation, the subsequent legal 
skirmishes and the nine-week trial, circulation-con
scious editors catered to the insatiable interest of the 
American public in the bizarre. . . . In this atmos
phere of a "Roman holiday" for the news media, 
Sam Sheppard stood trial for his life.51 

In Estes v. Texas,52 the presence of television and still 
cameras during pretrial hearings and the trial itself was 
found to have destroyed the "judicial serenity and calm" 
which should characterize a criminal trial. The Supreme 
Court set aside the convictions in both cases because the 
defendants had been denied their constitutional right to 
a fair trial, and it recommended that the lower courts take 
effective measures to insulate their proceedings from pre
judicial interference. 

COURT CONTROL OVER JUDICIAL PROCEEDINGS 

The unmistakable teaching of Sheppard and Estes is 
that the courts must make full use of existing techniques 
to protect th\'! defendant's right to a fair trail. If there 
is a reasonable likelihood that prejudicial news coverage 
will prevent a fair trial, the judge should continue the case 
until the threat abates or transfer it to another district 
not permeated with publicity. The court should adopt 
effective rules governing the use of the courtroom by 
newsmen and cameramen to assure a fair trial without 
interfering with legitimate, nondisruptive newsgathering. 
Juries should be carefully instructed to disregard any in
formation not introduced at trial, and if potentially 
prejudicial reporting continues during the trial, the jury 
should be sequestered. 

These measures may in some cases alleviate the preju- I 

didal effects of improper public statements or comment 
but continuances, changes of venue, and sequestration of 
jurors entail substantial costs and inconveniences for the 
State, jurors, and the defendant himself. In some in
stances they may require the defendant to give up his 
constitutional rights to a speedy, public, and local trial. 
As the Supreme Court noted in Sheppard, "the cure lies 

"Stare v. Sheppard, 165 Ohio St. 293, 29,1, 135 N.E.2d 340, 342 (1956). 
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in those remedial measures that will prevent the prejudice 
at its inception." 53 

STATEMENTS BY POLICE, PROSECUTORS, AND DEFENSE 

COUNSEL 

Recent studies have revealed that prejudicial reporting 
of misleading, inaccurate, or inadmissible information is 
often the result of extrajudicial public statements made by 
law enforcement officials, prosecutors, or defense counsel. 
In order to stem the flow of this type of information, some 
police departments and bar associations, as well as the 
Department of Justice, have promulgated rules or adopted 
guidelines to control the dissemination of statements about 
a pending case to the news media prior to trial. The 
Department of Justice statement of policy 51 specifies types 
of information that properly may be disclosed, including 
the defendant's personal status, the substance of the 
charge, the agency conducting the investigation, and the 
circumstances immediately surrounding the arrest. The 
policy goe~ on to indicate some kinds of information that 
officers should refrain from making availa:ble, including 
observations about a defendant's character; confessions, 
admissions, or alibis of defendants; references to investi
gative procedures such as fingerprints, polygraphs, or 
laboratory tests; and statements concerning the testimony 
of prospective witnesses or other trial evidence. Depart
ment of Justice personnel are not to encourage or assist 
news media in photographing or televising accused per
sons in custody. The New York City Police Department 
has indicated that in certain cases its officers should not 
disclose any information except the name and address of a 
suspect and the fact that he has been arrested. No in
formation wi!! be provided about the suspect's race, his 
prior record, the circumstances of his apprehension, or the 
existence of a confession. Bar associations in Massa
chusetts, Colorado, and other States have adopted similar 
guides, sometimes in conjunction with representatives of 
the media. 

On the basis of a study of reported decisions, a content 
analysis of newspapers in 23 metropolitan centers, and 
other research, the American Bar Association's Advisory 
Committee on Fair Trial and Free Press also concluded 
that there have been a substantial number of cases in 
which serious problems of potential prejudice were caused 
by the content and timing of public statements by the 
officers of justice. 55 The committee proposed amend
ments to the Canons of Professional Ethics, rules of 
court, and departmental rules for law enforcement agen
cies, specifying the types of information which should 
not be the subject of extrajudicial public statements prior 
to and during trial. It further recommended that these 
rules be enforced against those making statements for 
public dissemination through disciplinary action by bar 
associations and police departments and in limited in
stances through use of the contempt power by the 
courts.56 

The criminal justice system has a significant interest 
in preventing its officers from making certain kinds of 
statements conc~rning a pending criminal case. Efforts 

G. 384 u.s .• t 363. 
~ 28 C.F.n. § 50.2 (1965). 
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by l~wyers or law enforcement officers to prove their 
case m the news media necessarily diminish respect for 
the process that takes place within the cou.rtroom itself. 
Disclosure becomes a matter of competition as the defense 
feels a need to counter through the press the impressions 
ma?e ~y the prosecution. Moreover, having recorded 
t~eIr VIews before the trial begins, the police and prosecu
tIOn may be hard put to alter them as new evidence 
emerges. 

When police, prosecutors, and defense counsel rush 
t? t~ll.the media of their successful performance, the pub
hc IS hkely to assume that it is proper to draw conclusions 
before ~rial about the guilt or innocence of the suspect. 
A pubhc that has been exposed to pretrial assessments of 
gUl!t by .office:s of justice is not likely to produce a jury 
whICh WIll Walt untIl all the evidence is in before it makes 
a finding. ~~reover, the prospective juror's attitudes 
<l;bout the cnmmal process, as well as his view of a par
tIcul~r case, may be shaped by what he has read. Thus 
pretnal statements that mention the defendant's record 
~f convictions or his unwillingness to speak or to take a 
he detector test prepare a future juror to consider those 
elements as relevant to his judgment whether or not they 
become part of the trial record. 

Representatives of the news media have been con
cerr:ed ~est propos<l;ls for regulating the sources of infor
matlOn mterfere WIth the first amendment right of free
doz:n of the. press.57 It is argued that limiting the flow 
of mf~rmation ~o t~e press .is .equivalent to regulating the 
press Itself, WhICh IS permISSIble under the Constitution 
only in cases where news reporting presents the clearest 
threat to the integrity of the judicial process. 

The Supreme Court has said that the first amendment is 
intended to give a freedom to the press of the "broadest 
scope that.could be countenanced in an orderly society." 58 

A responSIble press can make many contributions to the 
effec~lve enforcement'of.the crimina~ law. The reporting 
of cnme alerts the pubhc to the senousness of the crime 
problem, and it can bring forward persons with knowl
edge that may lead to the conviction of an offender or to 
the exoneration 'Of one improperly charged. Publication 
of the arrest and conviction of an offender serves to assure 
the. c~mmunity that la~ enforcement officers are doing 
theIr Job. ~umerous mstances may be cited in which 
news. r~portmg was respo.nsible for the prosecution and 
conVIction of persons agamst whom the authorities were 
re1u~tant to p.roc~ed. News coverage guards against mis
carnag~s of Justice and abusive practices by subjecting 
the I?ohce, pro.s~c.utors, and courts to extensive public 
scrutiny ~nd cnticlsm. Certainly defense counsel should 
be pe~nl1~ted the broadest latitude in bringing to public 
attention mstances of abuse by public officials. 

Ft;rthermore, in order to have full public support for 
the Improve.ment of the crimina.l process, it is necessary 
fo~ t~e pubhc to understand the Important problems that 
eXIst 10 the administration of criminal justice. The need 
for more and better qualified judges and prosecutors has 
real meaning to the public only if it is aware of the serious. 
consequences of attempting to handle the tremendous 
volume of cases with inadequate manpower. The per-

50 /d •• t 2-15. 
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formance of the prosecutor cannot adequately be ap
praised by a public that does not understand his respon
sibilities. On these and other issues in the criminal proc
ess the new media must inform the public. 

The central question, therefore, is whether the news 
media can effectively perform their important functions 
if police, prosecutors, and defense counsel are permitted 
to disclose only certain basic facts about a criminal case 
from the time of arrest to the completion of the trial. It 
is hoped that the present dialogue among interested 
groups will focus on the difficult practical issues raised 
by the disclosure of specific kinds of information and will 
I.ot be obscured by dogmatic generalizations. The 
thoughtful studies recently published by the American 
Newspaper Publishers Association and the ABA Advisory 
Committee on Fair Trial and Free Press have carefully 
examined these problems, and they provide sound ap
proaches to the difficult issues involved. It would seem 
desirable for the agencies and interests involved to par
ticipate in the formulation of rules designed to prevent 
potentially prejudicial stateme.nts by po~ic:, prosecut?rs, 
and defense counsel. ProfessIOnal dlsclphne by pohce, 
prosecutors, and the bar appears to be the appropriate 
primary method to enforce those rules, with the imposi
tion of sanctions by the court reserved for situations where 
they are necessary to ensure the integrity of the trial. 

DISCRIMINATION AND POVERTY 

Justice is most seriously threatened when prejudice dis
torts its capacity to operate fairly and equally, whether 
the prejudice that blinds judgment operates purposefully, 
as in discrimination in jury selection or sentencing based 
on racial factors, or unintentionally, through substantially 
disadvantaging the poor.50 

These threats to justice may be seen in disparate set
tings. While important progress has been made in all 
sections of the country, in some rural southern courts 
practices persist that are the product of a system in which 
Negroes long have been excluded from juries and from 
the electorate which selects judges and prosecutors, a sys
tem which operates in blatant violation of Federal con
stitutional amendments and statutes almost a century old. 
Discrimination in dispensing justice is accompanied by 
less glaring but equally vicious practices, courtroom segre
gation and continuing displays of disrespect for Negro de
fendants, witnesses, and attorneys. There is evidence that 
the same segregated system often results in enforcement 
of a dual standard of justice: Charges and sentences 
habitually are more severe in cases where Negro defend
ants are asserted to have committed crimes against the 
person of white victims than in other cases involving 
identical crimes. 

But discrimination, racial or otherwise, certainly is not 
an exclusively southern phenomenon. In many places 
throughout the Nation court personnel, judges, lawyers, 
prosecutors, and clerks are disproportionately drawn from 
the white members of the community, reflecting at least 
in part the limited educational and political opportuni
ties that have been open to the Negro. Even the fairest 

51} See generally Woldt Poverty and Criminal Justice, prjnted as appendix C 
of this ,·olume. 

of men find their judgment distorted by stereotypes and 
prejudice. 

The problems of the Nation's cities which are not di
rectly racial in character contribute to the problems of 
the courts. The populations of many cities are collec
tions of groups that have little understanding of each 
other's ways. The law and court procedures are not un
derstood by and seem threatening to many defendants, 
and many defendants are not understood by and seem 
threatening to the court and its officers. Even such sim
ple matters as dress, speech, and manners may be misin
terpreted. Most city prosecutors and judges have middle
class backgrounds and a high degree of education. When 
they are confronted with a poor, uneducated defendant, 
they may have difficulty judging how he fits into his own 
society or culture. They can easily mistake a certain 
manner of dress or speech, alien or repugnant to them 
but ordinary enough in the defendant's world, as an 
index of moral worthlessness. They can mistake ig
norance or fear of the law as indifference to it. They can 
mistake the defendant's resentment against the social evils 
with which he lives as evidence of criminality. Or con
versely, they may be led by neat dress, a polite and cheer
ful manner, and a show of humility to believe that a dan
gerous criminal is merely an oppressed and misunderstood 
man. 

It also is evident that the treatment of the poor is often 
disproportionately harsh in the courts, principally be
cause of the litigation disadvantages which they suffer. 
They lack resources demanded by an adversary proce
dure, and there is a relatively restricted range of dispo
sitional possibilities available for poor defendants. These 
problems mirror the disadvantages to which the poor are 
subject in almost every aspect of social and economic life. 
Clearly a major effort must be made to make poverty as 
irrelevant as possible in criminal justice as well as other 
vital areas. 

The unfairness of the disadvantages which poor per
sons accused of crime often suffer because they are poor 
is a discrete and obvious major flaw. The most serious of 
those disadvantages, inadequate defense representation, 
inadequate access to investigative resources and expert as
sistance needed to prepare and conduct a defense, com
mitment to jail pending trial for inability to make bail, 
commitment to jail after conviction for inability to pay 
fines, disproportionate susceptibility to sentences of im
prisonment for want of community relationships which 
facilitate programs of supervised release, are dealt with in 
detail elsewhere in this report. I t deserves emphasis here 
that these disabilities are cumulative; they often combine 
to deny equal justice to the impoverished defendant, re
gardless of his innocence or guilt, at every step in the 
proceeding. 

Held in default of bail in an amount that he cannot 
afford, the defendant without funds may be shut up in jail 
for weeks or months prior to the trial at which he may be 
found not guilty or, if found guilty, found also to be a fit 
subject for probation. While in jail he may lose his job, 
and his family ties may be shaken. An acquittal will not 
repair these harms, and in the event of a conviction his 
joblessness and any lack of sympathy of members of his 



family will weigh strongly against a nonprison disposition. 
Appointed counsel is likely to be overburdened and under
compensated; he is unlikely to be an effective investigator 
himself in the portion of the city where the defendant's 
witnesses live and in which a stranger wearing business 
clothes is unwelcome. Counsel feels that it is inconven
ient enough that he is required to go across town to the 
jail and undergo the lengthy visiting procedures merely to 
visit the defendant in a nonremunerative case. He may 
find it difficult to understand or believe his client, who is 
inarticulate and inattentive in a jail interview and whom 
he is likely to view as an irresponsible type. Certainly a 
jury is less likely to regard the defendant favorably, partic
ularly as they see him come escorted into the courtroom 
through the lockup door. Every relevant indication, 
therefore, is that the defendant's case is weak. The pros
ecutor knows this and may be unwilling to make conces
sions that he would make in a stronger case. The Attor
ney General's Committee on Poverty and the Administra
tion of Federal Criminal Justice emphasized that "one of 
the prime objectives of the civilized administration of jus
tice is to render the poverty of the the litigant an irrele
vancy." 60 That committee wrote: 

When government chooses to exert its powers in the 
criminal area, its obligation is surely no less than that 

00 ATT'y CEN. COMM. ON POVERTY AND THE ADMINISTRATION OF FEDERAL CRIMINAL 
JUSTICE, nEP. (1963). 
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of taking reasonable measures to eliminate those 
factors that are irrelevant to just administration of 
the law but which, nevertheless, may occasionally 
affect determinations of the accused's liability or 
penalty. While government may not be,required to 
relieve the accused of his poverty, it may properly be 
required to minimize the influence of poverty on 
its administration of justice. 

The Committee, therefore, conceives the obligation 
of government less as an undertaking to eliminate 
"discrimination" against a class of accused persons 
and more as a broad commitment by government to 
rid its processes of all influences that tend to defeat 
the ends a system of justice is intended to serve. 
Such a concept of "equal justice" does not confuse 
equality of treatment with identity of treatment. 
We assume that government must be conceded flex
ibility in devising its measures and that reasonable 
classifications are permitted. The crucial question 
is, has government done all that can reasonably be 
required of it to eliminate those factors that inhibit 
the proper and effective assertion of grounds relevant 
to the criminal liability of the accused or to the im
position of sanctions and disabilities on the accused 
at all stages of criminal process? 01 

"[d. ot 10. 



Chapter 5 

Counsel for the Accused 

The right of a criminal defendant to be represented by 
counsel is a fundamental protection for individual liberty 
in our system of criminal justice. While it is clear that 
a defendant who is a:ble to retain a lawyer is entitled to 
the effective assistance of counsel at all stages of the 
process, l the vital issue at the present time is the extent 
to which and how society should provide counsel for 
defendants who are financially unable to obtain adequate 
representation. 

Recent court decisions have moved significantly toward 
requiring fulfillment of our ideal of equal justice for all 
criminal defendants. These decisions have inspired 
more effective and widespread efforts by legislatures, 
courts, and private individuals and organizations to pro
vide counsel for the accused. The questions now facing 
all jurisdictions are: In what proceedings shall counsel 
be provided; what methods shall be used to provide coun
sel; and what criteria of eligibility for free legal services 
shall be applied? Moreover, the expanded right to 
counsel has intensified the need to improve the status 
and competence of the private criminal bar, to increase 
the numbers of qualified defense counsel through pro
grams of continuing education in criminal law, and to 
attract competent young lawyers into service in criminal 
justice agencies. 

THE IMPORTANCE OF COUNSEL 

For two basic reasons representation by counsel is 
essential in our system of criminal justice. An individual 
forced to answer a criminal charge needs the assistance 
of a lawyer to protect his legal rights and to help him 
understand the nature and consequences of the proceed
ings against him. As the Attorney General's Commit
tee on Poverty and the Administration of Federal Crimi
nal Justice stated : "[A] situation in which persons are 
required to contest a serious accusation but are denied 
access to the tools of contest is offensive to fairness and 
equity." 2 

The vital importance of counsel is obscured by asking 
simply whether a lawyer is needed to handle the trial of 
a criminal charge, for representation at trial is only a 
part of defense counsel's role. _ More often than not the 
defendant is lacking in education, intelligence, and 
capacity for insight. Standing alone he may be incapable 

1 Sec FerKuson v. Georgia, 365 U.S. 570 (1961); Chandler v. Fretag, 348 U.S. 
3 (1954). 

2 ATT'y cEN. COI\U .. f. ON POVERTY AND TilE ADMINISTRATION OF' FEDEnAL CRIMINAL 
JUSTICE, REP. 11 (1963) [hereinafter cited as ATT'y m:N. nEP.]. 

3 "The contentious nature of the auversary system makes it impossible for the 
prosecuting attorney effectively to safeguard tile interests of the defendant. Re
gardless of his fairness and the quasi-judicial nature DC his office, the prosecutor 
must nct as a protagonist; he cnnnot divorce himself from l11e part he must pIny 
and the duties he must fulfill as the advocate for the state ... _ The presiding 
judge cannot adequately substitute [or defense COt1nscl. No one can sit at the 
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of developing facts which could either convince the 
prosecutor to dismiss the charge or favorably affect the 
prosecutor's decision in guilty plea negotiations or the 
judge's decision as to sentence. Without the support and 
perspective of counsel the defendant may have little un
derstanding of what is happening to him or why. 

The importance of counsel also proceeds from values 
transcending the interests of any individual defendant. 
Counsel is needed to maintain effective and efficient 
criminal justice. Ours is an adversary system of justice, 
which depends for its vitality upon vigorous and proper 
challenges to assertions of governmental authority and 
accusations of crime. Reliance upon the judge or pros
ecutor to protect the interests of defendants is an inade
quate substitute for the advocacy of conscientious defense 
counseJ.3 Limiting the right to counsel "gravely endan
gers judicial search for truth." ·1 

Although the number of cases that reach trial repre
sents only a small percentage of the total defendants 
prosecuted, these cases have a significance far greater than 
the statistics suggest. They are the most visible occasions 
of justice or injustice, the focus of pliblic conscience and 
of public confidence in the administration of the criminal 
law. An unfair public trial casts a broad shadow of doubt 
upon the disposition of the far more numerous cases 
resolved without trial. "The public conscience must be 
satisfied that fairness dominates the administration of 
justice." G 

In cases disposed of without trial the presence of 
defense counsel serves to promote well-reasoned and effi
cient decision making. The need to obtain factual infor
mation and to explore all alternatives early in the pro
ceedings calls for fuller participation by defense counsel.° 
The court's ability to maximize rehabilitative potential in 
sentencing' also depends to a great extent upon the advice, 
advocacy, and knowledge of the defendant's legal repre
sentative.' In collateral attack proceedings counsel helps 
to ensure complete presentation of all issues in the first 
collateral motion, thus avoiding repeated petitions for 
relief.8 

It must be recognized, however, that the provision of 
counsel often will serve to delay the criminal process and 
complicate the finding of facts. Counsel will require that 
the courts deal deliberately with his client. He will make 
motions for discovery and suppression of evidence. 
Sometimes he will seek delay for tactical advantages, cast 

same time on the bench and at lhe counsel lable.1t ASs'N OF ~TnE nAn 01-' THE 
.;ITY OF NEW YORK &; NAT'L LEGAL AIO &; DEFENDER ASS'N. EQUAL JUSTICE Fon TnE 
ACCUSED 36-37 (1959) [hereinafter cited as EQUAL JUSTICE FOIt TIlE ACCUSED]. 
Sec also Powell v. Alabama, 2B7 U.S. 45, 61 (1932). 

·11-:QUAL JUSTICE l'OR THE ACCUSED 38. 
r. Adams v. United States eX 7el. McCann, 317 U.S. 269, 279 (1942). 
6 Sec chapter 1 supra. 
7 Sec pp. 1!1-20 supra. 
8 See p. 47 supra. 



doubt on a truthful witness, or challenge legitimate proof. 
Many of the burdens counsel will impose are costs which 
must be borne for the sake of an effective adversary sys
tem. Although firmer controls C::l delay, clarification of 
the ethical standards governing the conduct of counsel, 
and insistence on strict adherence to these standards can 
minimize these burdens, tb.ey probably cannot be elim
inated. Yet far higher costs would be paid and far 
greater sacrifices would be made in the quality of justice 
if the system were not built on the energetic participation 
of counsel for the accused. 

COUNSEL AT TRIAL 

Courtroom procedure is highly technical. Experts in 
trial practice have written volumes on the complexities 
of the rules of evidence and on techniques for cross-ex
amining witnesses and selecting jurors. An intelligent 
civil litigant of means would not consider hazarding his 
fortunes in this process without obtaining the services of 
experienced and specialized counsel. The need for coun
sel in a criminal trial was forcefully expressed by the Su
preme Court of the United States more than 30 years 
ago: 

The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and educated 
layman has small and sometimes no skill in the science 
of law .... Left without the aid of counsel he may 
be put on trial without a proper charge, and con
victed upon incompetent evidence, or evidence irrel
evant to the issue or otherwise inadmissible. He lacks 
both the skill and knowledge adequately to prepare 
his defense, even though he have a perfect one. He 
requires the guiding hand of counsel at every step 
in the proceedings against him. Without it, though 
he be not guilty, he faces the danger of conviction 
because he does not know how to establish his 
innocence.o 

The Supreme Court has held that the Constitution re
quires the appointment of counsel at trial in State and 
Federal courts for felony defendants who are unable to 
retain a lawyer.1o Although the Court has not yet ex
tended this rule to trials on other offenses, it is clear that 
counsel may be equally important in cases involving less 
serious charges.ll Many misdemeanors carry substantial 
jail sentences and heavy fines; they may involve compli
cated factual or legal questions that require the techni
cal resourcefulness of a lawyer. Moreover, a misdemean
or charge may be the defendant's first criminal involve
ment, and the disposition of the charge may have great 
bearing on his potential for a productive future. The 
presence of counsel helps to ensure that at the time of sen
tencing the court is furnished with information about the 
defendant's background and about the availability of com
munity rehabilitation programs. 

THE NEED FOR EARLY APPOINTMENT OF COUNSEL 

The accused's right to effective assistance of counsel is 
not satisfied by the appointment of counsel at or shortly 

"Powell v. Alabama, 287 U.S. 45, 6&-69 (1932). 
10 Gideon v. Wainwright, 372 U.S. 335 (1963) (Stnte prosecution); Johnson v. 

Zerbst. 304 U.S. 458 (1938) (Federal prosccution). Although Gideon on its racts 
is limited to felony cascs, one F'cdel'Dl Court of Appcnlfl has interpreted the ruling 
to require the appointment of cOlillsel for nn jndigent defendant charged with n 
misdemeanor punishable by a maximum penalty of 90 days in jail and 5500 fine. 
Harver v. Musissippi, 340 F.2d 263 (5th Cir. 1965). The lower Federal court. 
have applied lohMon to misdemeanor cases, sec Evan,li v. Rives, 126 F.2d 633 (D.C. 
Cir. 1942). 

11111 several States, either by judicial decision, statute, or rule of court, de~ 
fcndants charged with certain misdemeanors nre entitled to appointment of counsel 
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before trial. The Supreme Court has held that counsel 
must be provided at the preliminary examination 12 or 
arraignment 13 where these are critical stages in the crimi
nal process. Under the Court's recent decision in 
Miranda v. Arizona,14 statements obtained as a result of 
police interrogation of a suspect in custody are inadmis
sible at trial unless counsel has been made available to 
him or he has waived his right to counsel. 

The lawyer can help his client meet some of the prob
lems directly :;lssociated with a pending criminal charge. 
An attorney can present to the court facts about the 
accused's family status, employment history, and ties in 
the community to prove that he should 'be free pending 
trial. Counsel often can persuade an employer, land
lord, creditors, or others not to act against his client as 
a result of his arrest. When there is a detainer issued 
by another jurisdiction, counsel sometimes can arrange 
for disposition of these charges. Because of the shortage 
of defense counsel, it would be unrealistic to suggest that 
an appointed counselor a defender must himself perform 
all of these functions, particularly those which caIl for 
investigation. Services which do not require the par
ticular expertise of a lawyer can be performed by a non
professional staff, but it is essential that counsel be 
appointed early in the process so that this assistance can 
be made available when it is most needed. 

Early provision of counsel is equally important for dis
covering facts bearing upon the ultimate disposition of 
the case, whether by trial or otherwise. Trial is a proce
dure for exhibiting or demonstrating facts, not for dis
covermg them. The adversary system rests on the 
assumption that both the prosecution and defense will 
be prepared at the time of trial to present their respec
tive versions of the facts by the testimony of witnesses 
or by other evidence. Preparation of a case ordinarily 
requires a considera:ble amount of pretrial investigation, 
which can be done only under the direction of an attor
ney. He understands the legal issues which would arise 
at trial and can assemble a coherent image of the rele
vant facts from many bits and pieces of infonnation. 

In many cases investigation can be effective only if it 
is begun very soon after the criminal event. Persons at 
the scene may then recall the presence of other persons 
and characteristics identifying them which might other
wise soon be forgotten. Locating witnesses requires an 
immediate beginning, particularly in areas where the 
population is highly mobile. A defense attorney who 
enters the case early can make that beginning himself, 
or he can direct the police or investigating authorities 
toward exculpatory information. 

Furthermore, both defense and prosecution must have 
enough time before trial to make appropriate use of 
techniques for identifying weapons, fingerprints, or cloth
ing or to obtain psychiatric evaluations of the defendant 
or a witness. These techniques improve the reliability 
of the factfinding process in criminal trials, and pretrial 
exchange of information may facilitate disposition without 
trial. As investigation becomes more technical, the in
ability of a layman adequately to prepare his own defense 
becomes more evident. 

if they nTC fimmcinlIy unable to retain n lawyer. Sen PeC?ple v. IPitenski, 15 
N.Y.2d 392, 207 N.E.2d 358 (1965); Hunter v. State, 288 P.2d 425 (Okla. Cdm. 
App. 1955); ILL. ANN. STAT. eh. 38, § 113-3(b) (Smith.Hurd 1964) ("all cases 
except "here the penalty is a fine only"); N.Y. COUNTY I.AW § 722-0 (all offenses 
'-'(or which a sentence to 0 term of imprisonment is authorized"); MD. CT. APr. n. 
719 (offenses punishable by imprisonment for six months or more or 8500 fint'); 
MASS. SUP. JUD. CT. n. ]0 (till offenses punishable by jmprisonment). 

.. White v. Marylmul, 373 U.S. 59 (1963); ct. Pointer v. Texas, 380 U.S. 400 
(1965) . 

Ja Hamilton v. Alabllma, 368 U.S. 52 (1961). 
14 384 U.S. 436 (1966). 
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The fact that a great percentage of criminal cases is 
disposed of without trial, either by dismissal of charges or 
by a guilty plea, further increases the need for early ap
pointment of counsel. Quite often these dispositions 
result from negotiations occurring early in the process at 
which the prosecution agrees to dismiss or to reduce the 
charges or recommend a particular sentence if the 
defendant agrees to plead guilty. 

At the initial stages of the process when the prosecutor 
must decide whether to make a fOlmal charge, defense 
counsel in acting to achieve a desirable outcome for his 
client may aid the State in evaluating its case. Without 
the intervention of counsel the prosecutor must reach his 
decision unilaterally or on the basis of such ordinarily un
illuminating argument as the defendant himself can offer. 
Counsel may provide information that will induce the 
State to drop charges having no substance or to find suit
able alternatives to trial and imprisonment for minor of
fenses. Furthermore, if the practice of proceeding non
criminally, discussed in chapter 1, is recognized as a norm 
in more cases, the provision of counsel wiII be necessary 
to ensure that all dt:fendants have an effective opportunity 
to bring relevant factors to the attention of the prosecutor. 

In guilty plea negotiations questions both of law and 
fact are resolved without the oversight of an impartial 
judge.1G There are dangers that the defendant may be 
overreached, and he needs support and guidance. And 
since the defendant's consent is a vital component of the 
disposition, care must be taken to ensure that his decision 
is as enlightened as it can be made. 

Early provision of defense counsel is essential to satisfy 
the concerns of the accused and of the system for the fair
ness and accuracy of the guilty plea process. Counsel 
can provide the defendant with a reasoned basis for con
sidering the advanta~es and disadvantages of the nego
tiated disposition. He can enlist the acceptance and sup
port of the defendant's family, employer, or other persons 
whose cooperation may be imperative. He can help the 
defendant to understand the rightness and fairness of what 
is happening and thereby help to avoid the destructive 
sense with which many uncounseled or ill-counseled de
fendants are left after a negotiated plea: that they have 
either "conned" the system or been treated unfairly by it.1G 

COUNSEL ON APPEAL AND COLLATERAL ATTACK 

Appointment of counsel for an indigent defendant who 
seeks to appeal his conviction is constitutionally required 
where appeal is a matter of rightY The Supreme Court 
has not extended this rule to require the appointment of 
counsel in collateral attacks upon a conviction, such as 
applications for a new trial on the grounds of newly 
discovered evidence or petitions for habeas corpus or sta
tutory remedies of similar scope. But a few States, in
cluding New York and California, regularly provide 
counsel for petitioners in collateral attack proceedings. 

In most instances collateral relief may be granted only 
on the basis of significant facts discovered after trial or 
the denial of constitutional or other fundamental rights in 
the trial process. The need for counsel is particularly 

lS An jndigent defendant who pleads guilty has the same right to counsel as a 
defendant who demands a Iria1. See Doughty v. Maxwell, 376 U.S. 202 (1964) 
(per curiam). 

16 For an extensive discussion of the functions of counscl in Guilt)· plea nego-

acute because the issues often are important and highly 
technical, and the offender seeking o::ollateral relief is con
fined in an institution and is less able to investigate 
relevant legal and factual matters. Petitions from pris
oners are often a jumble of rambling factual assertions 
and legal conclusions culled from the latest appellate 
reports that have made the prison rounds. It is often 
impossible to identify the claims made or to discern their 
factual or legal bases. Hours may be spent by the judge 
or prosecutor in determining from the prisoner's papers 
and from previous records of the case whether he has 
grounds to justify collateral relief. Moreover, the peti
tioner may have additional facts or claims which are not 
reflected in his papers and which will be the basis of sub
sequent attempts to gain freedom. 

In many States as in the Federal system the principle 
of finality of judgment has restricted application in post
conviction proceedings. Claims may be repeatedly 
raised, and their final resolution may take years. State 
prisoners with substantial claims based upon Federal law 
are entitled to evidentiary hearings on habeas corpus in 
the Federal courts unless prior State proceedings have 
provided adequate opportunity for full presentation of 
these claims.1B When a petitioner has not been repre
sented by counsel, any disposition is not likely to be con
clusive in a subsequent State or Federal proceeding. On 
the other hand, if counsel is provided and adequately 
represents a prisoner in his first postconviction proceed
ing, it would obviate the need for subsequent hearings 
on claims once raised and litigated and would substantially 
reduce the burden of reviewing the merits of successive 
petitions. 

COUNSEL AT PROBATION OR PAROLE REVOCATION HEARINGS 

,Probation and parole revocation hearings may involve 
both disputed issues of fact and difficult questions of judi
cial or administrative judgment. These~ hearings lack 
some of the evidentiary and other technical complexities 
of trials, but where the facts are disputed, the same process 
of investigating, marshaling, and exhibiting facts is often 
demanded as at trial. A lawyer for the defense is needed 
in these proceedings because of the range of facts which 
will support revocation, the breadth of discretion in the 
court or agency to refuse revocation even though a viola
tion of the conditions of release is found, and the absence 
of other procedural safeguards which surround the trial 
of guilt. 

". * ·x-

The foregoing discussion argues for the provision of 
counsel to every criminal defendant who faces a signifi
cant penalty and who is financially unable to obtain ade
quate representation. As the estimates in the following 
section indicate, however, this would now impose severe 
burdens on the practicing bar and on State and local gov
ernments. These burdens can and should be met, per
haps over the next few years, but it will require a nation
wide effort to increase the number of qualified criminal 
lawyers and a willingness on the part of every jurisdiction 
to increase its financial support for defense of the accused. 

tintiana, sce NEWMAN, CONVICTION-THE DETERMINATION OF GUILT on INNOCENCI 
WITHOUT TRIAL 197-230 (1966). 

17 Douglas v. California, 372 U.S. 353 (1963). 
18 See Townsend v. Sain. 372 U.S. 293 (1963). 
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The process leading toward the goal of full representa
tion already has begun, although priorities may have to 
be established to ensure that limited resources are first 
applied to the most essential needs. In some communi
ties, for example, it may be necessary initially to emphasize 
trial proceedings, where only a lawyer can adequately 
protect a defendant's interests. It would appear to be a 
realistic initial goal for all jurisdictions to require the ap
pointment of counsel in every case in which a defendant 
who cannot afford adequate representation may suffer a 
substantial loss of liberty.19 As the capacity of the bar 
to provide criminal representation is increased, the re
quirement should be expanded to encompass all criminal 
cases in which the defendant faces a substantial penalty 
and proceedings after conviction. 

LEGAL MANPOWER AND FINANCIAL NEEDS 
FOR DEFENSE OF THE ACCUSED 

Any proposal for expanding the availability of defense 
counsel invites three fundamental questions: How many 
lawyers will be required; how much will their services 
cost; and is the supply of lawyers adequate to meet the 
increased demand for legal services? 

An attempt to estimate the dimensions of these require
ments was recently made at the Airlie House Conference 
on Legal Manpower Needs of Criminal Law, jointly 
sponsored by this Commission, the American Bar Asso
ciation, and the National Legal Aid and Defender Asso
ciation. 20 The conference was attended by members of 
the bench, bar, and government who are devoting their 
efforts to the improvement of criminal justice. The dis
cussion in this section and throughout this chapter relies 
substantially upon their experience and judgment. 

The actual needs of the system may be substantially 
greater or substantially less than the following estimates 
indicate. Much of the data upon which they are based 
are themselves only approximations because accurate 
statistics generally do not exist. A more important limi
tation is that it is impossible to estimate the required 
amount and cost of legal services without making some 
subjective judgments about the quality of these services. 
The following estimates depend on assumptions concern
ing the number of defendants a lawyer can adequately 
represent per year under optimal conditions; they may 
not be realistic in some jurisdictions. 

THE NEED FOR LA WYERS 

This estimate of the size of the legal manpower need 
is based upon the total number of criminal cases in the 
United States, without regard to whether counsel is re
tained by the defendant or appointed by the court. The 
estimate assumes that all defendants will choose to be 
represented, although it is likely that some defendants 
will waive their right to counsel. 21 

10 This rule has been adopted, for example, in Massachusetts nnd New York. 
Sec note 11 sUprtr. 

!!O Sec Report of the Conference on Legal Manpower Needs of Crim~ 
ina! Law, Airlic HOllSO, Virginia (June 24-26, 1966) (unp;'.blishcd report to 
the President's Commission on I .. nw Enforcement anti Aclminjslrntion of Ju!\tice) 
[hereinafter cited as Airlic House Rep.]. 

:!t It is impossible to estimate the percentage of dc£t'ndnnts wllO waive their 
right to counsel. The docket study made by the Attorney Gencrul's Committ<!c 
revealed that upproximately two·thinIs of aU defendants in one U.S. District 
Court wore unrepresented by reason of waiver, while in three other districts the 
waiver r"_te was less than 5 percent. ATl"Y CEN. nEP. 134 (table J). The Americnn 
Dar Foundation's docket study of 152 State courts allOwed that in 62 counties 11 
percent or more of tho felony defendants were without counsel, and in 17 counties 
more than 40 percent WI!: e unrepresented; wah'er of counsel appears to bo the 
chief reason why these defendants were unrepresented. SILVEIISTEIN, De,,'ENSE 0 ... Tilil 

230-1140-67---5 
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Because of recent court decisions, cases involving felony 
charges present the most immediate need for legal man
power. According to the only available estimate, there 
are approximately 314,000 felony defendants formally 
charged by the filing of an indictment or information 
each year in State courts, and about 24,000 felony de
fendants are prosecuted in Federal courts.22 The 
amount of time required to represent a felony defendant 
will, of course, vary with the complexity of the case and 
the method of disposition. The experience of several de
fender offices that restrict their caseloads to ensure thor
ough preparation of cases indicates that a full-time 
lawyer with the support of adequate investigative services 
could effectively represent between 150 and 200 felony 
defendants each year.23 From this it may be estimated 
that the amount of legal services required for the ade
quate representation of all felony defendants in State and 
Federal courts is equivalent to the full-time services of 
between 1,700 and 2,300 lawyers each year. 

It is more difficult to estimate the need for lawyers in 
misdemeanor cases because there are few reliable data 
on the number 9f cases and because of the variety of of
fenses included in that category. Silverstein's estimate 
that there are 5 million misdemeanor cases each year is 
based on a projection of data from 12 States that may 
include some juvenile cases. 2'

1 On the other hand, arrest 
data from the 1965 Uniform Crime Reports, adjusted for 
assumed percentages of arrested persons discharged be
fore prosecution or referred to the juvenile courts, suggests 
that the number of adult misdemeanor cases each year 
may be 4 million or less.25 It seems reasonable to assume, 
therefore, that there are between 4 and 5 million adult 
misdemeanor court cases each year, exclusive of traffic 
offenses. 

Some misdemeanor cases, such as simple assault and 
petty larceny, are less serious counterparts of felonies. 
Many such cases originate with felony arrests and are re
duced to misdemeanor charges, often as a result of guilty 
plea negotiations. They may present legal or factual 
issues as difficult as their comparable felony offenses, and 
the result of conviction may be incarceration for as long 
as a year or a substantial fine. Data of limited reliability 
from four large cities and from the Uniform Crime Re
ports suggest that cases of this type represent approxi
mately 30 percent of all misdemeanor cases.2G 

At the other extreme, approximately 40 percent of all 
misdemeanor offenders are charged with "social nuisance" 
offenses, such as drunkenness, disorderly conduct, and 
vagrancy. While some of these cases present substantial 
issues and while the provision of counsel should result in 
more trials, it seems reasonable to assume that the ques
tions of guilt and sentence in these cases require much less 
lawyer time per case than misdemeanors with felony 
counterparts. 

The remaining 30 percent of misdemeanor cases in
cludes a miscellany of minor offenses: gambling, prostitu
tion, liquor offenses, weapons charges, and violations of 

poon 91, 96-67 (table 28) (1965). The defendant's decision to waiye counsel 
may be affected by the apparent attitudo of the judge or other 11erson who in
forms him of his right to cQunsel, l,y the defendant's familiarity with the func· 
tions counsel can perform, and by the defendant's familiarity with his right to ap
(Jointed counsel if he is unahle to retllin a lawyer. Sec id. ut 100-0J. 

!!Z Sec Silverstein, Maupower Reqllirenu .. nu in the Admini.'itralion oj Criminul 
Justice, June 1966 (printed as appendix D of this volume). 

!!3 Sec, e.g., ]965 LECAL AID AC\;;NCY OF THE DlSTIlICT OF r.;OLUl'I1IUA ANN. n1::I'. 28-31. 
2& Sec SILVERSTEIN, DEFENSE OF TUE roon 123 (1965). 
!!5 Sec 1965 FDI UNIFORM CRIME REPORTS, tables 18, 21, at 108-09, 112. 
:w See 1965 ATLANTA {'OLICE DEI,IT ANN. REI'. 43; 1965 LOS ANGEI.ES POLICE UEP''t 

STATISTICAL DIGEST 39; 19G,~ N.Y. CITY I'OLICE DEP'T STATISTICAL nEro 34-35; 1965 
SAN DIEGO POLICE DEr'T STATISTICAL REr. 15: 1965 FBl UNU'On?tI CRIME REroRTs, 

table 18. at 108-09. 
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administrative codes, such as business, health, and build
ing ordinances. In terms of the work of defense counsel, 
these cases would seem to occupy a middle position. 
They are likely to present more difficult issues than the 
social nuisance offenses, but not as frequently as the mis
demeanors with felony counterparts. 

Participants at the Airlie House Conference suggested 
that the average number of misdemeanor cases in which a 
lawyer working full time could provide adequate repre
sentation might vary from between 300 to 1,000 cases per 
year.27 The estimates at both ends of this wide range 
may well be reasonable for different kinds of cases. The 
lowest figure may be appropriate for misdemeanors hav
ing felony counterparts, while the highest figure may be 
reasonable for social nuisance offenses. But it is unlikely 
that adequate representation for all misdemeanor cases 
could be provided by lawyers handling 1,000 cases per 
year or, at the other extreme, that adequate representa
tion requires the services of lawyers who appear in only 
300 cases per year. 

Using the Airlie House estimates as a starting point, 
one may assume that each year a single lawyer working 
full time could provide representation in 300 to 400 seri
ous misdemeanor cases, in 1,200 social nuisance cases, or 
in 600 of the remaining misdemeanor cases. On the basis 
of these assumptions it may be estimated that the full-time 
services of between 6,300 and 9,200 lawyers would be 
required for all adult misdemeanor cases, excluding 
traffic offenses. This estimate assumes that a high per
centage of misdemeanor cases wiII continue to be disposed 
of by guilty pleas. To the extent that more trials result 
from expanded provision of counsel in these cases, the 
required amount of legal services will be greater. On the 
other hand, to the extent that the Commission's recom
mendations for removing some social nuisance offenses 
from the criminal process are adopted, the need for coun
sel in misdemeanor cases will be less than the estimate. 

To estimate the amount of legal services required for 
all other cases in which counsel should be available is to 
explore virtually uncharted lands. On the basis of a pro
jection of available data ~s it may be estimated that the 
total number of appeals, collateral attacks, and revocation 
proceedings is approximately 168,000 cases per year. 
This estimate is probably lower than the actual number, 
but sufficient data on which to estimate an upper limit 
are not available. 

Representation in a collateral attack proceeding in
volving a factual hearing may take as much time as repre
sentation in a felony trial. On the other hand, a proba
tion revocation hearing where the facts are not in dispute 
may not require any more time than a simple misde
meanor disposition. One may reason:'l.bly assume, how
ever, that on the average, representation in thesc cases will 
not require more time than in felony cases nor less time 

27 Airlia House Rep. 9. 
:!8 The Annual Report of the Administrative Office of the U.S. Courts for 196·1-

shows thnt about 1,000 felony and misdemeanor de(emlants appealed their convie: .. 
tions. This represents approximately 35 percent of those defendants for whom 
appenl was available. In addition, approximately 1,700 St~te and Federal crimi· 
nal defendants file appeals or petitions for certiorari in the U.S. Supreme Court. 
Silverstein estimates that there arc about 40,000 felony defendants who nre can· 
victed at trial each yenr and who nrc tillts eligible to appeal their com'ictions. 
Sec SILVERSTEIN, ap. cit. supra note 2], at 10. Applying the Federal rate of 
appeals to tllis figure produces nn estimate of about 14,000 State·court appeals and 
n total of about 17,000 appeals each year for th6 country as a whole. This figure 
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In 1964 approximately 1,900 Federal prisoners, or approximately 9 percent of 
the total number of the adult felony prisoners in Federal institutions, petitioned 
for collateral relief. In addition, the Federal District Courts received about 3,700 
habeas corpus petitions from State prisoners. Applying the Federal rate to the 
total number of adult felony prisoners in State institutions (193,000) produces a 
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higher than the actual figure. because coIlatcral relief is more readily available in 
tho Federal system than in most State systems and hence Inore likely to be re. 
quested by Federal prisoners. 

than in misdemeanor cases. Under this assumpti:on the 
full-time services of between 300 and 1,000 lawyers would 
be required each year for appeals, collateral attacks, and 
revocation hearings. 

The aggregate range of these estimates is between 8,300 
and 12,500, which represent the upper and lower limits 
of the number of lawyer years needed to provide ade
quate representation for adult defendants in all criminal 
cases except traffic offenses each year. The actual num
ber of lawyers needed will, of course, be much larger than 
the number of lawyer years, perhaps several times greater, 
because a large part of the need will be met by lawyers 
who practice only part of the time in criminal matters. 
Furthermore, this estimate does not include lawyers for 
delinquency proceedings in the juvenile courts, as is rec
ommended in the Report of the Task Force on Juvenile 
Delinquency. Implementation of this recommendation 
would increase the need for lawyers, but because experi
ence with lawyers in the juvenile courts has been so lim
ited, a realistic estimate of the required amount of legal 
services cannot be made at this time.20 

FINANCIAL NEEDS 

According to Silverstein's estimate approximately 60 
percent of all felony defendants and between one-quarter 
and one-half of all misdemeanor defendants are unable 
to contribute anything to the cost of their defense,30 and 
it is reasonable to assume that at least 50 percent of the 
defendants in appeals and postconviction proceedings 
need appointed counsel. 

One way to estimate the cost of providing representation 
for these defendants is to project for the entire country 
the present rate of spending in certain jurisdictions. 
Data collected by the American Bar Foundation indicate 
that governmental contributions for defense of the poor in 
State courts, primarily for felony representation, are ap
proximately $17 million a year; private contributions 
from local communities or charitable foundations provide 
an additional :ill million.s1 About one-half of the State 
public appropriations is spent in just three States, New 
York, Florida, and California. In the Federal system 
Congress has appropriated $3 million per year to provide 
compensation to counsel representing about 15,000 to 
20,000 defendants, including some charged with mis
demeanors, at trial or on appeal. At this rate of com
pensation, $150 to $200 per case, payment for counsel 
representing 188,000 felony defendants in the State courts 
would require between $28 million and $38 million. 

The financial needs also may be computed on the basis 
of the above estimate that the total manpower need is 
equivalent to the full-time services of between 8,300 and 
12,500 lawyers per year. It is assumed here that one-half 
of the total amount of legal services must be allocated 

There nrc not sufficient data on which to base an estimate of the number of 
parolo revocation llcarings held each year. Approximately 20,000 adult (elony 
parolees arc reimprisoned each yenr for violations (not including those who were 
sentenced for neW crimes). This figure represents an absolute minimtlln of the 
numher of hearings actually held. 

The corrections survey prepared for the Commission indicates that there arc 
approximately 431,000 adult offenders on probation in lhe country as a whole anu 
that the avernge ratc of revocation is roughly 25 percent per yenr. Using these 
figures produces an eslimat" of about 108,000 probation revocations each year. 
This estimatc is undoubtedly lower than the number of hearings nctuaIIy helll. 

!!It One juvenile court in which defense lawyers appear on a regular basis if' the 
Juvenile Term of the New York City Family Court. There arc 19 Legal Aid So. 
ciety attorneys, called law guardians, who work full time defending juveniles; 
they arc assisted by five full·time Snvestigators and a clerienl stafT. In 1966 these 
lawyers handled approximately 14,500 cases, of which about 11,000 involved de· 
Iinquency or similar charges. Statistics collected by the Children's Bureau of the 
U.S. Department of Health, Education, and Wc;lfllre indicate that there 'Were 
approx.imately 690,000 juvenile delinquency cascs in the United Statcs in 1960. 
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for defendar.ts who are financially unable to obtain ade
quate representation. If representation for these defend
ants is performed entirely by full-time defenders, between 
4,200 and 0,300 lawyers would be required. If it were 
assumed that an average yearly allocation per defender 
of between $20,000 and $25,000 would provide adequate 
salary for the defender, office expenses and overhead, and 
necessary auxiliary services, the financial needs would fall 
somewhere between $84 million and $158 million per 
year. 

THE IMPACT OF EXPANDED CIVIL LEGAL AID 

The problem of increasing manpower and financial al
locations to meet the requirements of criminal justice will 
be aggravated by the drain on these resources caused by 
expanded civil legal services programs. In 1965 the 
total expenditure in the United States for civil legal aid 
was slightly more than $5 million; 267 communities main
tained legal aid offices, of which only 157 had any staff 
at all. In 1966 the Office of Economic Opportunity be
gan to fund legal services programs as part of the nation
wide poverty program. In its first year of operation OEO 
distributed $25 million for legal assistance programs in 
150 communities, including all but 5 of the Nation's 50 
largest cities. 

These offices, which are primarily devoted to civil legal 
assistance, employ approximately 1,000 full-time lawyers 
at salaries generally higher than those offered in criminal 
defender offices. In addition to competing with criminal 
programs for the supply of legal manpower, the OEO 
offices also compete for local financing, because com
munities are generally required to contribute at least 10 
percent of the cost of any legal services program. 

MEETING THE LEGAL MANPOWER NEEDS 

It is clear that the legal manpower needs as estimated 
above are not now being met. Data furnished by the 
National Legal Aid and Defender Association show that 
there are about 900 defenders in the United States, of 
whom about half are full time. At the Airlie House 
Conference it was estimated that there are between 2,500 
and 5,000 lawyers who accept criminal representation 
more than occasionally.32 Where counsel must be pro
vided as a matter of constitutional or statutory require
ment, the need is often met by the appointment of lawyers 
who are unfamiliar with the criminal process and some
times who have had no trial experience. In many States 
counsel are not appointed for misdemeanor defendants 
who are unable to retain a lawyer, and in most States 
counsel are not 'provided for probation or parole revoca
tion hearings.33 

If numbers were the sole consideration, there would be 
enough lawyers to meet the legal manpower need for 
criminal cases. An American Bar Foundation survey 
reveals that there are about 200,000 lawyers engaged in 
private practice in the United States, excluding those 
who are employed by private business.31 But represen-

3!! See Airlie House Rep. 10. 
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tation in a criminal case demands the services of a lawyer 
who is familiar with the criminal process and often the 
services of a competent trial lawyer. Because legal prac
tice in this country has become highly specialized, expe
rienced trial lawyers are in a minority, and most trial 
lawyers have had limited experience in criminal cases. 

Unfortunately, at a time when reform of the criminal 
process is essential and legal manpower needs are acute, 
there are not enough competent criminal lawyers avail
able to serve even those defendants who can afford to 
retain counsel. This is a problem which strikes hardest 
at the class of defendants just above the poverty line, 
those who can pay a few hundred dollars for defense 
representation. But to some extent it affects defendants 
at all levels of financial ability. 

The significance of having able clefense counsel goes 
beyond the importance of providing effective represen
tation. Experience has shown that when good lawyers 
are brought into criminal practice, their impact is felt far 
beyond the cases they handle. They ask questions and 
put pressure on everyone in the system to examine what 
he is doing and why. They organize reform and become 
a powerful force for change. 

Some of the reasons for the shortage of qualified de
fense counsel may be found in the very nature of crimi
nal law practice. The general practitioner is likely to 
look with some distaste at criminal practice. In part this 
results from the impression that many criminal defend
ants are not very nice people. It also arises from an 
impression that the authorities who administer the crimi
nal law, particularly the court officials and judges of the 
minor criminal courts, are professionally incompetent and 
sometimes venal. The lack of decorum and the dis
respect for defendants and defense counsel often seen in 
these courts confirms this impression. 

A defense lawyer must expect to lose more cases than 
he wins, generally not for reasons related to his legal 
capabilities, but because most defendants whose cases are 
not dismissed early in the process are ultimately convicted. 
Men with enough dedication and self-assurance to accept 
repeated defeats without coming to doubt the value of 
their efforts are no easier to find in the bar than any
where else. All but the most eminent criminal lawyers 
are bound to spend much of their time in overcrowded, 
physically unpleasant courts, generally dealing with peo
ple who are educationally, economically, and socially 
underprivileged. It is not the sort of working environ
ment that most professional men choose. 

A few criminal lawyers are in effect "house counsel" 
for criminal groups engaged in gambling, prostitution, 
and narcotics traffic, and their reprehensible conduct 
sometimes leads the public unjustifiably to identify honest, 
competent practitioners as "mouthpieces." 

In many of our larger cities there is a distinct criminal 
bar of low legal and dubious ethical quality. These law
yers haunt the vicinity of the criminal courts seeking out 
clients who can pay a modest fee. Some have referral 
arrangements with bondsmen, policemen, or minor court 
officials. They negotiate guilty pleas and try cases with
out investigation, preparation, or concern for thE' particu-

ReVDe.ti." IIearings, 55 J. CRIM. L., C. & P.5. 175, 189, 192-93- (1964). 
3-1 AMERICAN DAR FOUNDATION, 'rUE 1964 LAWYER STATISTICAl. REPonT, table 6, ut 
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lar needs of their clients. Because the prosecution is fre
quently willing to recommend a light sentence in exchange 
for a guilty plea in a routine case, the dispositions which 
these lawyers arrange often appear satisfactory to defend
ants and other laymen who are ignorant of the fact that 
the result owes little to the capability of the lawyer. Fed 
by this ignorance, the reputation of the courthouse lawyer 
grows, and he attracts a substantial portion of the paying 
criminal business. The insufficiency of his performance 
thereby comes to taint in large measure the image of all 
defense counsel. 

Defendants often have no choice but to accept repre .. 
sentation from this specialized and inadequate criminal 
bar. Many lawyers in general practice are unwilling to 
handle criminal matters. Criminal business, when it 
pays, does not pay well. The lawyer who appears fre
quently in criminal court runs the risk that the judge will 
appoint. him to serve without compensation in indigent 
cases. Thus assignment systems which conscript unpaid 
counsel deter lawyers from undertaking even paid crimi
nal representation. 

Often the lawyer in general practice feels incapable of 
handling criminal matters skillfully. It is commonly 
known that criminal courts function under a system of 
rules and practices familiar only to insiders, which in 
some cases supersedes the written codes of criminal proce
dure. The nonspecialist legitimately doubts his capa
bilities in the practice of criminal law, a field that received 
little attention in his formal legal education. Further
more, many lawyers are troubled by the complex ethical 
problems concerning the lawyer's duties to his client and 
to the court which arise in criminal practice. 

Under these circumstances it is tempting to put aside 
the problem of recruiting more and better criminal law
yers as an insoluble one. That, in effect, is what society 
has done for many years, but it is no longer possible to do 
so. The movement to expand the availability of counsel 
is powerful and irreversible. And the very strength and 
inexorability of this movement contribute importantly to 
solving the manpower problem. 

Although some deterrents to criminal practice are 
unavoidable, much can be done to improve the quality 
of private defense representation and the public image 
of defense counsel. Opportunities are available through 
the establishment of systems for representation of defend
ants who are unable to retain counsel, discussed in the 
following section. Careful selection of qualified lawyers 
for these defendants is essential, and more flexible stand
ards of eligibility for appointment of counsel could im
prove the quality of representation for those defendants 
now forced to resort to courthouse lawyers. 

As more defender systems are established, more young 
men who would like to practice criminal law either as 
a prelude to a career in general practice or as a career in 
itself will be able to obtain jobs that do not carry the 
"mouthpiece" stigma. As more coordinated assigned 
counsel systems are set up, more lawyers from other 
specialties wiII gain experience in the criminal law. The 
Office of Economic Opportunity's program of neighbor
hood legal assistance has been valuable. While the many 

"" See pp. 60, 62-63 in/rn. 

existing programs represent important progress, they do 
not approach all that can and must be done to provide 
the enormously expanded pool of criminal lawyers re
quire.l .0 meet the country's needs. 

It was noted at the Airlie House Conference that in 
every community there are a number of lawyers who are 
able and willing to absorb more work than their practice 
now provides. They often have some trial experience in 
personal injury and domestic relations cases, and they may 
welcome the opportunity to expand their practice to in
clude criminal cases at reasonable compensation. Every 
effort should be made to encourage these lawyers to accept 
appointments in criminal cases by adequately compensat
ing them. Additional incentives may be provided 
through coordinated assigned counsel programs, which 
monitor their performance, offer investigative and other 
ancillary assistance, and incorporate continuing legal 
education programs to help these lawyers develop skills 
in criminal practice.au 

It seems appropriate that criminal defense work should 
attract a high proportion of young lawyers. Even with 
substantially greater governmental support, compensation 
in this area is unlikely to be competitive with other kinds 
of practice, although the experience in understanding the 
problems of our society, in negotiation, and in trying cases 
makes it attractive and valuable for young lawyers. The 
infusion of young lawyers, likely to make greater demands 
on the system, has already been shown to have had a 
healthy effect in the continuing improvement of criminal 
administration. 

A young lawyer who has served as an assi~tant prosecu
tor or defender is a valuable asset to any firm because he 
has had far greater experience in litigation than his con
temporaries in civil practice. The experience in public 
service makes him a more responsible member of the 
legal profession, a lawyer who is sensitive to the important 
issues in the administration of justice and who can con
tribute to the growth of the law. 

A major contributant to the low status of the criminal 
bar in large cities is the isolation of large law firms from 
criminal practice. These firms often attract the most 
able young lawyers, and the attitudes of their members 
greatly influence the legal community and the public. 
It is important that law firms contribute their services and 
their prestige to the defense of the accused. 

As the report of the Airlie House Conference 
recommended: 

Every effort should be made to elevate the image of 
the defense lawyer, in the eyes of the bar and in the 
eyes of the public generally. Prominent members 
of the bar in the community should be asked to take 
the lead, both by participating in criminal defense 
work and by encouraging others to participate.36 

At present many able and energetic law school gradu
ates are deterred from criminal work because of the con
cern that unless they get on the ladder in a successful 
civil practice firm early, they wiII not be hired by such 
firms or progress in the firms wiII be impaired. Because 
the bar as a whole has a professional obligation to 

00 Airlie House Rep. 45. 



strengthen criminal practice and because young men with 
breadth of experience can contribute greatly to the life of 
a firm, law firms should not discourage prospective as
sociates from a two- to five-year stint of defense or pros
ecution work and should be willing to grant leaves of 
absence to those of its young lawyers who would like to 
spend a period in criminal practice and then return. In 
addition, of course, it is essential that law firms make 
lawyers available to handle criminal cases, either as 
assigned counselor as 'assistants in a defender office. 

In order to make the best use of those lawyers who are 
available for criminal cases, it is obviously desirable to 
employ persons who are not members of the bar for tasks 
such as investigating facts and exploring the availability 
of alternative forms of treatment for certain defendants. 
Residents of the poor neighborhoods who are knowledge
able about the backgrounds and social problems of the 
people involved in many cases are a promising source of 
manpower for these jobs. A number of the Neighbor
hood L('~al Services offices financed by the Office of 
Economic Opportunity are experimenting with the use 
of such personnel. Furthermore, in many communities 
programs described below in the section on legal educa
tion have demonstrated the advantages of using law stu
dents to assist assigned counselor defenders by researching 
legal issues, interviewing witnesses, and under appropriate 
supervision conducting the trial defense in misdemeanor 
cases. Several schools have developed programs which 
meet part of the long-neglected need for legal assistance 
to {Jrisoners by providing law students to interview prison
ers ,\nd help them to perfect appeals or collateral motions 
or to obtain the removal of unjustified detainers from 
other jurisdictions. 

Clearly these suggestions do not exhaust all possibilities 
for meeting the critical need for more and better qualified 
defense counsel. There are sufficient imagination and 
freedom of action in the American bar to devise ways, 
orthodox or unorthodox, to satisfy this need, and the pub
lic's estimate of the capability and responsibility of the 
bar may be influenced by how well it performs this task. 

PROVIDING COUNSEL FOR DEFENDANTS 
UNABLE TO OBTAIN ADEQUATE 
REPRESENTATION 

Two basic methods of providing legal services to poor 
defendants are employed' in the United Sta~es. The 
most prevalent, the assigned counsel system, is the only 
method used in about 2,750 of the 3,100 counties in the 
country, including many of our largest cities. Under 
an assigned counsel system lawyers in private practice 
are appointed on a case-by-case basis by the court to rep
resent defendants who cannot afford to hire an attor
ney. In some communities appointments are generally 
made from among the younger members of the bar; in 
Detroit appointments generally go to the seasoned veter
ans of the Recorder's Court; in Houston the entire active 
bar is expected to serve a turn as assigned counsel. Com
pensation for appointed counsel may be paid from State 
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or county funds, and Congress has appropriated money 
for the compensation of appointed counsel in Federal 
courts.37 

Under a defender system salaried lawyers devote all 
or a substantial part of their time to representing defend
ants who are unable to retain counsel. Defender systems 
are presently in operation in about 250 counties having 
approximately one-third of all felony defendants in the 
country.3S Although the defenders represent a majority 
of indigent defendants in these counties, their efforts are 
generally supplemented by appointment of individual 
practitioners. Some defender offices receive all of their 
financial support from charitable foundations or the local 
bar association, from individual lawyers, and from other 
private sources, Other offices are financed solely 
through State or local governmental appropriations, and 
a third type of defender office is generally organized on 
a private basis but receives public financial support. 

A third method, popularly known as "judicare," has 
had only limited experience in the United States, but it 
is modeled after procedures which have been developed 
in England and in the Scandinavian countries. Under 
this system a defendant who is unable to retain a lawyer 
is permitted to select an attorney from a list maintained 
by the court or a legal aid agency, and the lawyer is 
paid out of the program's funds. This method of rep
resentation is currently being employed in a few of the 
legal aid programs funded by the Office of Economic 
Opportunity, and evaluation of its utility for criminal 
defense is not possible at this time. 

The problem uf providing adequate representation 
has generated an extensi!e debate over the relative mer
its of assigned counsel and defender systems. Both of 
these methods have elements of strengtn, and the appro
priateness of one plan as opposed to another depends 
ultimately upon such circumstances as the volume of 
criminal cases, the geographic area to be covered, and 
the size and skills of the practicing bar which prevail in 
a given locality. 

A high volume of criminal cases, for example, argues 
strongly in favor of the establishment of a defender 
office. Defender systems, through the use of permanent 
criminal specialists, make more efficient use of available 
legal manpower. Moreover, defender offices are much 
better suited to provide representation in early stages of 
the criminal process that is p~rticularly needed in areas 
having a large number of arrests. 

On the other hand, in sparsCIy populated areas where 
crime is occasional, a local defender office is generally 
impractical. Under such conditions an organized 
assigned counsel system or a circuit defender would seem 
preferable. In rural areas in Minnesota county defend
ers are retained on a part-time basis and are also permit
ted to represent paying clients.3o 

CONTINUED USE OF APPOINTED COUNSEL 

In communities where a defendp.r system is instituted, 
it is highly desirable to continue to appoint individual 
practitioners in a number of cases. Coordinating the 
services of assigned counsel and a defender office is likely 

37 SILVERSTEIN, DEFENSE OF TilE POOR 15-17 (1965). June lY66 (printed n8 nppendix D 01 this volume). 
38 Silverstein, Manpower Requirements in the Administration 0/ Criminal Justice, au Sec MINN. STAT, ANN. § 611.26 (Supp. 1965). 
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.to improve the performance of both. As the Report of 
the Airlie House Conference noted: 

Each method of providing counsel can be expected 
to challenge and test the other; the use of private 
counsel should prevent the public defenders' offices 
from becoming too much concerned with "efficiency" 
and too little with the need for a personal relation
ship between lawyer and client, while the public 
defenders should establish standards of efficiency to 
guide private counse1.40 

Private counsel may bring to the defense of criminal 
cases the insights and fresh approaches of those who are 
not accustomed to established ways. The Attorney 
General's Committee on Poverty and the Administration 
of Federal Criminal Justice emphasized that: 

[MJany problems in the administration of criminal 
justice, both at the federal and state levels, result 
from absence of involvement of most lawyers in the 
practice of criminal law. An almost indispensable 
condition to fundamental improvement of Ameri
can criminal justice is the active and knowledgeable 
support of the bar as a whole. There is no better 
way to develop such interest and awareness than to 
provide wider opportunities for lawyers to partici
pate in criminal litigation at reasonable rates of 
compensation. . . .41 

SUPERVISION AND ASSISTANCE FOR COUNSEL 

Unorganized appointment of individual practitioners 
tends toward unfair allocation of burdens and may leave 
undue opportunities for venality and patronage where 
attractive compensation is provided. More important, 
the goals of protecting the integrity of the adversary sys
tem and of ensuring fairne~s to the accused cannot be 
satisfied when counsel is appointed without regard to 
professional competence and without supervision or 
assistance in the performance of his duties.42 

All assigned counsel systems should have a central 
agency to administer the program. The three principal 
duties of such an agency would be to maintain a list of 
attorneys who are competent to represent criminal 
defendants; to supply consultative, investigative, and 
other auxiliary services to appointed counsel; and to 
evaluate the performance of counsel and advise the court 
with regard both to the amount of compensation and to 
the lawyer's eligibility to receive future appointments. 

Where appointment of individual practitioners is the 
sole mechanism for defense of the poor, this function 
could be performed by an independent agency. One 
promising example of such an agency is the Houston Legal 
Foundation, which was established by the county bar 
association. The Houston plan is organized around a 
full-time administrator with a staff of six lawyers and 
five investigators. The administrator has assembled de
tailed professional data about each member of the bar; 
these data are programmed on a computer system to 
ensure that cases are equitably distributed and that the 
lawyer assigned to a particular case is an appropriate 
choice. Assigned counsel have at their disposal the assist-
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ance of the professional staff and investigators in prepar
ing cases. At the end of each case the lawyer's perform
ance is evaluated by the judge and prosecutor, and this 
information is included in his record. 

In communities where a defender office has been estab
lished, it could help administer the assigned counsel sys
tem. Lawyers in the defender office would be available 
to discuss legal prdblems with which they may be more 
familiar than assigned counsel, and the supportive services 
of the defender office, including investigators and social 
workers, would be of valua:ble assistance to appointed 
private practitionersP 

Control and supervision of defender officers is also im
portant. In order to ensure adequate representation, it 
is necessary that qualified defenders be selected and that 
they be given proper training. Procedures for thorough 
preparation of cases must be devised. And the defender 
office must be careful to avoid accepting too many cases, 'or 
the quality of its representation will suffer. A defender 
office should have the support of the court, the local bar, 
and the local community, and it would be desirable if the 
performance of a defender office were monitored con
tinuously by an independent group of judges, lawyers, 
and civic leaders.44 

ADEQUATE COMPENSATION OF COUNSEL 

In a few States assigned counsel in felony cases are not 
paid for their services or even reimbursed for out-of
pocket expenses. Where they are paid, compensation is 
often so low that defense of the poor is a burdensome 
dbligation and a sacrifice.4

" Defender offices also appear 
to be inadequately funded. A recent survey by the 
American Bar Foundation concluded that more than half 
of these offices lacked sufficient finances or req~ir~d addi
tional staff:1o The criminal process is seriously disabled 
by procedures which rely upon uncompensated or inade
quately paid assigned counselor upon undersalaried 
defenders for representation of thc poor. 

[T]he proper functioning of the adversary system of 
justice, in which the nation as a whole has an impor
tant stake, demands that the defense of accused 
persons proceed at a level of zeal and effectiveness 
equivalent to that manifested in their prosecution. 
The notion that the defense of accused persons can 
fairly or safely be left to uncompensated attorneys 
reveals the fundamental misconception that the rep
resentation of financially deprived defendants is es
sentially a charitable concern. On the contrary, it 
is a public concern of high importance. A system 
of adequate representation, therefore, should be 
structured and financed in a manner reflecting its 
public importanceY 

All systems for representation of defendants should pro
vide adequate compensation for counsel. Defender of
fices should be sufficiently financed so that enough lawyers 
may be hired to give thorough preparation to all cases. 
The salary paid to the defender should be commensurate 
with that paid to a lawyer of comparable experience in 
the prosecutor's office.48 

'·Id. at 43 • 
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tions and seniority in the office of the United Slates Attorney for the District of 
Columbia." 



Assigned counsel should be paid a fee comparable to 
that which an average lawyer would receive from a pay
ing client for performing similar services. Most presently 
proposed standards for compensation of assigned counsel 
call for a fee which is less than could be commanded in 
private practice.40 It has been argued that these stand
ards are sufficient because it is part of a lawyer's obligation 
as a member of the bar to contribute his services to the 
defense of the poor. But these standards unavoidably 
impose a stigma of inferiority on the defense of the ac
cused. If the status of the defense bar is to be upgraded 
and if able lawyers are to be attracted into criminal prac
tice, it is undesirable to perpetuate a system in which 
representation for the poor seems to be obtained at a 
discount. 

FLEXIBLE STANDARD OF ELIGIBILITY 

In most jurisdictions representation by appointed coun
sel or a defender is available only for defendants who are 
almost totally unable to retain counsel. In some places 
a defendant is disqualified if he obtains his release on 
bail. 50 This standard denies counsel to defendants who 
are in fact unable to retain a competent private attorney 
although they have managed to pay a bond premium. 

Even where ability to post bond is not the only crite
rion, tests based on the concept of indigency fail to recog
nize that defendants of limited means may have some 
money but not enough to pay for an adequate defense. 
They also afford no protectio~ for a defendant who may 
have sufficient money to retain a lawyer at the outset of 
the proceeding but whose funds are exhausted before the 
end of a long trial. The need for socially provided serv
ices arises whenever any aspect of adequate representation 
is financially out of reach of a defendant, even thoug~ 
he is able to bear some expenses of his defense. 51 One 
way in which this need may be satisfied is through the 
standard of financial inability to obtain adequate repre
sentation, which has been incorporated into the Federal 
Criminal Justice Act of 1964.52 

Under the Criminal Justice Act a defendant who, at 
any stage of the proceedings, becomes unable to pRy for 
counsel whom he has retained may have counsel ap
pointed for him by the court. Defendants who have re
tained counsel may also receive payments under the Act 
for the cost of necessary investigative or other services 
which they are unable to afford. And the Act also pro
vides that a defendant may obtain the services of ap
pointed counselor investigators although he can, and is 
required to, pay some part of their cost. 53 

'·Scc, e.g., Siale V. Rush, 46 N.J. 399, 217 A.2d 4-11 (1966): "Thc rnlc should 
reimburse assigned counsel for his overhead nnd yield something toward his own 
support. In approximate terms, the overhead of the average Jaw office runs about 
1m percent DE gross income. To meet that expense and yield something to 8S

signed counscl. this court suggests compensation at 60 percent of the fcc n cHent 
of ordinary means would pay an attorney of modest financial success." Id. at 
413, 217 A.2d at 448. See .Iso Schwarlz v. Rack Counly, 24 Wis. 2d 172, 128 N.W. 
2d 450 (1964) (two.Ihirds of minimum bnr nssocinlion fcc). 
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51 See ATT'y GEN. REP. 46-47. 
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no Scc niso MINN. STAT. ANN. §§ 611.20-.21 (Supp. 1965). 
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actually occurs in practice and the effects upon the overall system nnd its' objec. 

EDrCATION AND TRAINING IN THE 
CRIMINAL LAW 

LAW SCHOOL EDUCATION 
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One of the causes of the inadequate supply of qualified 
defense counsel has been the content of formal legal edu
cation. Until recent years most law schools offered only 
a basic course in criminal law, emphasizing the substan
tive law of crimes, with perhaps an advanced course in 
some aspects of criminal procedure. 54 This lack of at
tention to criminal law, as compared to the emphasis on 
commercial law, may be partly explained by the bar's 
general disregard for the field and the lack of financial 
reward. Law schools feel obligated to provide training 
related to the work their graduates will do. But the sub
ordination of criminal law in legal education has served 
to reinforce the attitudes which produced it.55 

It is now widely recognized that the traditional course 
offerings are not adequate to present to students the im
portant issues in the administration of criminal law and 
certainly are inadequate as a grounding for criminal 
practice.56 Many schools have instituted courses or semi
nars in criminal procedure, postconviction remedies, 
criminal evidence, trial practice, and sentencing and cor
rections.57 The ethical problems of criminal lawyers and 
their professional responsibilities also are being given 
more careful attention. Moreover, the current interest 
in the administration of criminal justice has attracted 
criminal law professors more concerned with the improve
ment of the criminal process and better able to impart 
their enthusiasm to their students. 

Undergraduate Clinical Programs in Criminal Law. 
Many law schools also have instituted programs through 
which students may obtain practical experience in the 
administration 01 criminal justice. The most prevalent 
form of student participation in actual cases is the 
assignment of students during the school year to assist 
appointed counselor defenders. At the University of 
Utah, for example, each student participating in the pro
gram is periodically assigned for one day to the Salt Lake 
City Legal Defender Association to assist the public de
fenders on any matters which may arise during that day. 
Under the Chicago Federal Defender Program, which 
involves 60 third-year students from six law schools in the 
Chicago area, the students are assigned in teams of two 
by the project director to assist appointed counsel 
throughout a case by preparing memoranda and docu
ments and interviewing witnesses. 58 

In order to enlarge upon the students' practical experi
ence, several schools have developed courses in criminal 
procedure to be taken in conjunction with legal aid par
ticipation. Georgetown University, for example, offers a 

lives which rcsult from compliance or noncompliance with the law. Special atlen
tion must be devoted to Ilow visibility' areas where custom and usage rcplllcc 
statute, rule, or cases as the basic structure." Pye, .supra note 54, at 178. 

51 The University of Wisconsin Law School, for example, has six faculty mem· 
bers tcaching courses in criminal law und administration. The courses offered arc 
a basic course in criminal law, half of which is devoted to procedure; nn ad· 
vanced course in criminal justice administration; and seminars on police practices, 
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juvenile justice, corrections, and criminal responsibility and special treatment pro
grams. Sec Kimball, Correctional Intern.ships-A Wiscoflsin Experiment in Edu. 
cation Jor ProJe.ssional Responsibility, 18 J. LEGAL ED. 86, 93 n.3 (1965). Sec 
also George, The Imperative oj .Modernized Criminal Law Teaching, 53 KY. L.J. 
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Workshop: A Clinical E.<periment in Criminal Law, 52 A.n.A.J. 233 (1966). 
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four-hour course in criminal procedure for third-year stu
dents in Washington area law schools. The course is 
taught by five members of the Georgetown faculty, as
sisted by representatives from various legal service agen
cies. The students are required to devote 150 hours of 
work with the Legal Aid Agency of the District of Colum
bia during the year in which they are enrolled in the 
course.50 

Representation of Misdemeanor Defendants. In at 
least nine States 60 third-year law students may represent 
at trial indigent defendants charged with misdemeanor 
offenses. This has provided an opportunity for the law 
schools in these States to give their students valuable 
training in actual trial work while relieving the strain on 
the resources of the practicing bar. 

The Boston University Roxbury Defender Project, a 
part of the Boston Unified Legal Service program,61 in
volves 30 third-year law students. The students are 
given an intensive series of lectures on criminal procedure 
and trial practice and are then divided into teams of two 
for assignment to indigent defendants in the Roxbury 
District Court. The project's director, a full-time faculty 
member with extensive criminal trial experience, super
vises the students' preparation of the cases. He is present 
during the trial to provide assistance when necessary, 
and he reviews the students' performance in each case 
after final disposition. 

The Harvard Law School's Voluntary Defenders, a 
student organization of about 40 members, also repre
sents misdemeanor defendants in other district courts in 
the Boston area. The students are supervised by prac
ticing lawyers, but they often appear in court without a 
lawyer being present, a situation which gives the students 
a greater sense of responsibility. In the 1964-65· school 
year members of the Voluntary Defenders made 157 ap
pearances representing 125 defendants in misdemeanor 
trials and probable cause hearings in the district courts.62 

Assistance to Prisoners, Prosecutors, and the Courts. 
Law student participation in the criminal process is 
not limited to preparing for or conducting trials. For 
many years the Harvard Voluntary Defenders has pro
vided legal assistance to prisoners in local institutions and 
has done postconviction research for prisoners throughout 
the country. At the University of Wyoming law students 
visit the State penitentiary to interview prisoners who feel 
that they have grounds for postconviction relief. The 
students research the legal questions raised by the pris
oners and discuss the cases with the student program's 
faculty adviser. If the student and the adviser agree that 
the prisoner has colorable claim, the faculty adviser will 
request the court to appoint counsel for him, and the 
student will continue to assist the lawyer. When it is 
decided that a prisoner does not have such a claim, the 
faculty adviser goes to the penitentiary to explain his 
opinion to the prisoner. 

r.o See Pyc, supra note 54, at 181. 
_ GO Colorado, Connecticut, Florida, Massachusetts, 1\:[ol1lann, New Jerse)" New 
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A similar program in which students from the Univer
sity of Kansas School of Law provide legal services to in
mates at the Federal penitentiary at Leavenworth, Kan., 
was initiated in 1965.63 In the first year of operation the 
30 students who participated in the program interviewed 
and advised 104 prisoners on such matters as postconvic
tion remedies and detainers imposed by other jurisdictions. 
The University of Pennsylvania Law School has recently 
established a comparable program at the Federal prison 
at Lewisburg, Pa. At th·e University of Montana stu
dents participating in tl;.";.la,y school's legal aid program 
not only prepare postcon;iction relief papers but also 
represent indigent parolees at revocation hearings. 

Summer programs developed by the Duke University 
Law School 64 and by a few U.S. Attorneys 65 are the only 
examples found of student assistance to prosecutors' of
fices. Many prosecutors' offices are understaffed, often 
to the extent of being unable to provide prosecutors in 
the lower courts, and might benefit from assistance by 
law students. Furthermore, law student participation in 
the prosecutorial function would provide interested stu
dents with a more balanced view of the criminal process. 
In 1966 the Massachusetts Rules of Court were amended 
to permit law students to represent the Commonwealth 
in criminal cases in the district courts,6G where cases are 
now prosecuted by the police. Both the Harvard and 
Boston University Law Schools have developed programs 
for third-year law students to prosecute cases under the 
supervision of lawyers in the district attorney's office.6' 

Law students may also assist the courts in perforn1ing 
services for which financial resources have been unavail
able. Under the University of Mississippi program law 
students work in several counties preparing presentence 
reports, which are not provided in other counties, and 
memoranda on petitions for habeas corpus. 

Summer Internships. A few law schools have summer 
intern programs that provide a small group of students 
with intensive experience in criminal law administration. 68 

Under the University of Wisconsin Law School correc
tional internship program, for example, eight students are 
assigned during the summer after their second year to 
work in penitentiaries or juvenile detention homes or with 
probation and parole supervisors or the State parole board. 
The students advise prisoners on civil legal questions, pre
pare presentence and preparole reports, and actually 
supervise probationers or parolees. In their third year 
the internship students evaluate their experiences in a 
four-hour criminal law seminar.6o 

The University of Wisconsin Law School has also in
stituted a police internship program modeled on the 
format of the correctional program. Students partici
pating in the program are placed with a metropolitan 
police department, where each student focusp-s on a par
ticular problem of police practices, such as stopping and 
questioning individuals on the street. After extensive 
field observations each student drafts proposals for de-

Program, 2 AM. cllm. L.Q. 175 (1964). 
on MASS. sur. JUD. CT. n. 11. 
67 The Office of Law Enforcement Assistance has provided funds for the first 
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" partment policy on the area which he has studied and 
presen.t;s his proposals for consideration by the depart
ment heads. 

* * * 
At the present time undergraduate clinical programs in 

criminal law have been instituted in approximately one
half of the approved law schools in the United States. It 
may be estimated that about 10 percent of this year's law 
school graduates have received some form of practical 
experience in the criminal process. 

These undergraduate programs should help to alleviate 
the criminal law manpower shortage. The very exist
ence of such programs dispels the impression that crimi
nal law is unworthy of the students' consideration as a 
possible career. By exposing students to the important 
services which lawyers must perform, these programs may 
encourage some students to enter criminal practice, and 
students who choose a predominantly civil practice will 
be better qualified to accept appointments as defense 
counsel. At the same time the participation of law stu
dents helps to relieve some of the pressure on the in
adequate criminal law manpower res~>urces. Many of 
these programs have demonstrated the opportunities for 
greater involvement by the lawyer in all segments of the 
criminal justice system. There are great advantages to 
bringing the skills and insights of lawyers into the police 
and correctional agencies, and there are opportunities 
for lawyers to pursue worthwhile careers with these 
agencies.70 

Graduate Programs. Another recent development in 
criminal law education is the graduate internship pro
gram. Three law schools have such programs, all of 
which award masters of law degrees to successful 
participants. 

The Georgetown University program, now completing 
its sixth year, provides a two-year internship for six grad
uates each year. They begin their studies with a series 
of seminars, lectures, and demonstration trials. After 
admission to the bar they serve as associate counsel to 
legal aid or assigned counsel and finally are appointed as 
sole counsel for indigent defendants. 

In their second year the interns continue to represent 
criminal defendants, but they spend about half of their 
time as assistants to Neighborhood Legal Service law
yers. They handle the civil matters of the internship 
program's clients and also are available for appellate and 
postconviction proceedings. The interns are required to 
take seminars in criminal, civil, and juvenile court prac
tice and poverty law and also to do graduate w0rk in 
either psychiatry, social work, or criminology. 

The University of Pennsylvania program, which was 
begun in 1966, offers two-year fellowships to tb~'ee Jaw 
school graduates each year. The fellows begin their work 
during the summer by serving as assistants to the staff 
of the Defender Association of Philadelphia; after ad
mission to the bar they assume duties as full-time assist
ant defenders, which they continue to perfonn during 
their residency. The fellows meet with the faculty super
visor each week for about four hours to discuss problems 

10 Sec Katzcnbach, Presidcnt'.'i Law Elljorcemrllt Commission Urges tlu: Legal 
Pro/essiOll's Cooperation. 52 A.n.A.J. 1013 (1966). 
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arising in the course of the defender work. The faculty 
supervisor also assigns to each fellow two undergraduate 
students to assist in researching and investigating cases. 
Each fellow must submit a master's thesis in the field 
of criminal law, but no other course work is required. 

The Northwestern University program, now in its sec
ond year, is divided between a year's residency at the law 
school and a second year as a full-time police legal ad
viser. Five law school graduates are presently partici
pating in the program. During the first year each stu
dent completes 10 semester hours in criminal law courses 
and submits a master's thesis on a subject related to police 
work. He also observes at close hand the operation of the 
Chicago Police Department. The second year in the 
program is spent as a legal adviser to a metropolitan police 
department. The student's performance is audited by 
the program's director, and he returns to the law school 
several times each year to participate in seminars which 
the school conducts for police legal advisers from various 
parts of the country. 

The Georgetown internship program is the only grad
uate pr?gram wl;ich has been in operation long enough 
to provIde meamngful. data on the careers of its partici
pants. Of its first 39 graduates 11 are presently serving 
as either public defenders or prosecutors; 7 additional in
terns have worked in prosecutors' offices, and several other 
graduates have indicated that they would have entered 
criminal practice if they could have obtained positions at 
adequate salaries. . 

Graduate programs are extremely expensive measured 
on a cost-per-student basis. However, they do attract 
qualified lawyers into criminal practice. In addition 
graduate students are an immediate source of legal man~ 
power to satisfy part of the unmet need for legal services. 

CONTINUING EDUCATION IN CRIMINAL LAW 

The legal profession has become increasingly aware of 
the importance of continuing education in all areas of 
legal practice. The need is nowhere more urgent 
than in the criminal law. It is needed to ensure 
a high standard of performance by the many civil lawyers 
who will qe called upon to represent criminal defendants 
and to give these lawyers confidence in their own skills 
so that they will be willing to accept criminal representa
tion. Continuing education in criminal law also provides 
an opportunity to improve the quality of representation 
by the criminal defense bar. The American Bar Associa
tion emphasized the need for continuing criminal law 
education in its 1964 statement of policy: 

The proper training of lawyers to represent indigent 
defendants in criminal cases and to administer de
fender services and assigned counsel systems is of 
great importance and the agencies of the Association 
and of State and local bar associations, concerned 
with continuing legal education, should be encour
aged to interest themselves in providing such train
ing.71 

For the recent law school graduate and for the prac-

'i1 Quoted in Seymour, Foreword to SILVERSTeIN, DEFENSE OF TUE ('oon 2 (1965). 
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ticing lawyer who is unfamiliar with the criminal process, 
training programs should refresh the lawyer's knowledge 
of substantive criminal law and provide a basic under
standing of local criminal procedures. It is also important 
that the lawyer is made aware of how the criminal 
process actually operates. Instruction is needed on is
sues such as: What are the practices of the prosecutor's 
office concerning plea bargaining, noncriminal disposi
tions, and discovery; what can the lawyer do to obtain 
release on recognizance for his client; and what commu
nity resources are available to aid the lawyer in formu
lating a dispositional plan for his client? 

For attorneys with wider experience in criminal prac
tice, either as private lawyers or defenders, continuing 
education may be a means of improving basic skills, such 
as cross-examination of witnesses and the use of scientific 
evidence or expert testimony. These lawyers also need 
periodic courses to keep them abreast of recent changes 
in the law. Valuable programs already have been devel
oped through the cooperation of the organized bar, de
fender offices, and the law schools. The bar association 
and the Legal Aid Society in the District of Columbia 
sponsor an annual criminal practice institute, a day and 
one-half program attended by more than 700 lawyers 
and law students. The institute provides instruction and 
demonstrations in criminal trial tactics and strategy and 
a review of recent developments in criminal law.72 A 
second program, consisting of six two-hour classes, is 
designed to give about 40 lawyers in general practice 
more comprehensive coverage of criminal law and proce
dure, with the expectation that these lawyers will make 
themselves available for appointments in criminal cases. 

State coordination of continuing legal education pro
grams facilitates the use of regional institutes for lawyers 
in smaller communities. The State bar associations in 
California, Florida, and Texas, for example, have spon
sored regional institutes with the cooperation of law 
schools. In some jurisdictions a single, statewide pro
gram of intensive training may be helpful in supplement-· 
ing local efforts. Last year the Minnesota public de
fender, the State bar association, and several law schools 
collaborated in presenting the first annual continuing 
legal education criminal justice course. The course, at
tended by about 50 lawyers and public defenders from all 
parts of the State, consisted of two and one-half days of 
classes each week over a period of four consecutive weeks. 

Criminal law training for members of the bar has been 
given added impetus through the efforts of the Joint 
Committee on Continuing Legal Education of the Amer
ican Bar Association and the American Law Institute. 
Since its inception in 1948 the Joint Committee has as
sisted in the organization and conduct of educational 
programs at the State and local level. It is now develop
ing a course on criminal law practice and is a sponsor of a 
national defense manual for trial of criminal cases, which 
will be annotated for use by counsel in every jurisdiction. 

Programs consisting solely of 1 or 2 days of lectures or 
trial demonstrations can make only a limited contribution 
to the immediate need for qualified defense counsel. 
While these programs can be valuable as refresher courses 
or when there has been a significant change in law or 
procedure, they would not seem adequate to ensure effec
tive representation by lawyers who are unfamiliar with 
the criminal process or to relieve the civil practitioner's 
misgivings about his qualifications to handle criminal 
cases. A more intensive course of instruction like the 
programs conducted in the District of Columbia and in 
Minnesota is needed to satisfy these concerns. 

The organized bar in each State and local community 
should playa leading role in developing appropriate crim
inal law training programs for practicing lawyers. In 
metropolitan areas there may be a sufficient number of 
lawyers to justify holding a one- or two-week seminar, per
haps in the late afternoon or evening. This type of 
program entails no traveling or living expenses, and it 
permits the lawyers to keep in touch with their private 
practice. In less populated communities it may be neces
sary to hold regional seminars or a single program for 
lawyers and defenders from all parts of the State. 

It is likely that a large-scale criminal law training pro
gram will require outside financial support. Refresher 
courses and advanced training for criminal law specialists 
may be able to operate largely from tuition fees and from 
proceeds from the sale of printed material. But lawyers 
in private civil practice may be deterred from enrolling 
in intensive introductory courses if they must pay full 
tuition and possibly traveling and living expenses, in ad
dition to giving up time from their paying clients. Al
though bar associations and charitable foundations may 
be expected to continue their financial support for crimi
nal law training programs, broader financial support is 
needed. 

i2 Sec Pye, The Administration 0/ Criminal Justice, 66 COLU~I. L. UEV. 286, 293 (1966). 



Chapter 6 

The Officers of Justice 

The recommendations of this report for statutory and 
procedural reform can be successful only if the criminal 
justice system is manned by able and conscientious per
sonnel. The preceding chapter emphasizes the need for 
competent and energetic counsel for the accused, and the 
Corrections Task Force Report discusses the qualifica
tions for probation officers. This chapter proposes im
provements in the selection and training of judges and 
prosecutors and the coordination of State prosecutorial 
functions. 

JUDGES 

The quality of justice depends in large measure on the 
quality of judges. Good judges are essential for settling 
all types of legal controversies, whether the issue involves 
the custody of a child, the interpretation of a private 
business agreement or a will, or the power of the gov
ernment to enforce a regulatory statute. But the de
mands which the criminal law makes on the judicial proc
ess are unique. For the criminal law contains rules of 
conduct essential to the maintenance of an orderly so
ciety and gives government the power to deprive an in
dividual of his liberty or his life. 

The trial judge is at the center of the criminal process, 
and he exerts a powerful influence on the stages of the 
process which precede and follow his formal participation. 
Many decisions of police, prosecutors, and defense counsel 
are determined by the trial judge's rulings, by his senten
cing practices, and even by the speed with which he dis
poses of cases. His decisions on sentencing and probation 
revocation affect the policies and procedures of correc
tional agencies. And to a great degree the public's im
pression of justice is shaped by the trial judge's demeanor 
and the dignity he impa; t,' to the proceedings in his 
courtroom. 

Because a,ppellate judges enunciate rules and principles 
to govern future cases, it is essential that they have both 
wisdom and a sensitivity to the practical problems of law 
enforcement. But the trial judge exerts a far greater 
influence on the quality of justice. For the principles 
of appellate decisions are viable only when they are 
applied to facts, and the trial judge supervises the fact
finding process. When he serves as trier of the fact on 
issues such as search and seizure and confessions, the trial 

12 American Bar Foundation, The Administration of Criminal Justice in the 
United States-Pilot Project Report 139-40 (mimeD. 1957). 

judge has almost absolute power to assess the credibility 
of witnesses and to resolve conflicting testimony. A trial 
judge's decision to acquit even in the face of strong evi
dence of guilt may not be appealed, and it bars further 
prosecution. Through his attitude or expressions the trial 
judge may influence the jury's determination of factual 
issues in a way which will not be reflected in the record 
before an appellate court. 

The power or the trial judge in sentencing is another 
example of his virtual autonomy. In most jurisdictions 
today the trial judge's sentence cannot be adjusted by an 
appellate court if it is within the statutory limits, no matter 
how harsh or arbitrary it appears to be. And even appel
late review of sentences, proposed in chapter 2 as a useful 
procedure for correcting unjust sentences, would leave 
the trial judge with broad discretion in most sentencing 
decisions. 

Although the great majority d defendants appear be
fore the judge only to enter a guilty plea, which often is 
the result of negotiations with the prosecutor, his influ
ence on these dispositions is nonetheless substantial. 
Much like the out-of-court settlement of a civil case, the 
infonnal disposition of a criminal charge is based largely 
upon the parties' expectations of what result would be 
reached if the case were brought to trial. In addi
tion it is not uncommon for individual judges to regard 
certain offenses as too trivial to merit any substantial pen
alty or even to merit the court's time in hearing them. 
An experienced prosecutor is reluctant to antagonize the 
judge by bringing these cases to court despite the avail
ability of sufficient evidence to convict the defendant. 

A judge's attitude toward prosecutions fOl' certain of
fenses also affects arrest practices of the police. In one 
large city, for example, it was noted that the number 
of arrests for prostitution and solicitation declined 
sharply during the months that a judge who routinely 
dismissed such cases was sitting in the misdemeanor 
division.1 

For most Americans the trial judge is the symbol of jus
tice in our criminal courts. Few persons have witnessed 
an appellate argument; personal impressions are fonned 
through appearing in a trial court as a juror, 'witness, 
or defendant. A public which has been taught to be
lieve that judges are wise, fair, and dignified men who 
possess all the virtues traditionally associated with the 
judiciary will measure the judges whom they encounter 
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against this image. When judges are rude or inconsid
erate or permi.t their courtrooms to become noisy, 
crowded dispensaries of rapid-fire justice, public con
fidence in the fairness and effectiveness of the criminal 
process is diminished. 

Because the judge plays such a critical role in the crim
inal process, every effort must be made to ensure the high
est quality judiciary. The first step is to employ selection 
procedures which will bring to the bench lawyers who are 
likely to be excellent judges. Although it is possible to 
identify such factors as professional incompetence, lazi
ness, or intemperance which should disqualify a lawyer 
from becoming a judge, it is much more difficult to choose 
confidently the potentially superior judge from among 
n number of aspirants who appear generally qualified. 
And many of those who can become excellent judges 
come to the bench without certain skills or experience. 
Therefore it is important to provide training for judges, 
especially for those who are newly selected. Finally, there 
must be fair and expeditious procedures for disciplining 
or removing judges who are unwilling or unable to per
form their duties properly. 

SELECTION OF JUDGES 

Are the methods for selecting judges rationally de
signed to put good judges on the bench? What can 
be done to improve the quality of the judiciary by im
proving the way in which judges are chosen? For many 
years the American Bar Association, the American Ju
dicature Society, State and local bar associations, and 
civic organizations have endeavored to answer these ques
tions, and their efforts have significantly improved the 
judicial selection process in many States. 

There is a variety of procedures for selecting State 
court judges, and in many States different procedures are 
used for different levels of the judiciary.2 In about nine 
States judges are appointed by the Governor or by a local 
governing authority. This is similar to the procedure 
used in the Federal system, where judges are appointed 
by the President with the advice and consent of the Senate. 
The legislatures have exclusive power to select some or all 
of the judges in five States. 

Judges are selected by popular election in more than 
half the States. In about 19 States candidates for the 
bench run in partisan elections after receiving their 
party's nomination at a political convention or after win
ning a primary election. In other States candidates run 
without party designation, having obtained a place on the 
ballot on their own initiative, usually by petitions circu
lated by friends. Although over 80 percent of the 
judicial positions in the United States are elective, the 
Institute of Judicial Administration's recent survey of 
American judges revealed that about one-half of the 
responding judges were initially appointed to fill vacancies 
occasioned by death or retirement.3 

Approximately 10 States have amended their consti
tutions to provide for the merit selection of judges. The 
basic elements of the merit selection system, called the 
"Missouri plan" after it was first adopted by that State in 

!! See CQUNClr4 OF STATE GOVERNMENTS, THE DOOK OF THE STATES: 1966-67, table 3, 
at 116-17 (1966). 

3 INSTITUTE OF JUDICIAL ADr.UNISTRATION, JUDICIAL EDucATION IN TilE UNITED STATES 
12 (1965). The Ccmmission is grateful to the Institute of Judicial AdministratIon for 
making available to the Btaff unpublished tabulations and other material from the 

1940, are: nomination of qualified candidates by a non
partisan commission, appointment by the executive, and 
approval by the voters. In Missouri merit selection is 
used for all appellate judges and for trial court judges in 
St. Louis and Kansas City. The nominating commission 
for the appellate courts is composed of the chief justice of 
the State supreme court as chairman, three lawyers 
elected by the State bar, and three laymen appointed by 
the Governor. When a vacancy occurs, the commission 
carefully investigates the background and reputation of 
prospective judges and submits to the Governor a list of 
three lawyers, all of whom are recommended as being 
well qualified for judicial office. The Governor must ap
point one of these lawyers to fill the vacancy. At the 
general election following his appointment the judge runs, 
without opposition from other candidates, on the question 
whether he should be continued in office. If he receives 
a majority of affirmative votes, he may remain on the 
bench until the expiration of his term. The same prop
osition is put to the voters in the case of a judge seeking 
reelection:! 

The nominating commission procedure has also been 
used on a voluntary basis in several other States. In 
1960 Mayor Robert F. Wagner of New York City estab
lished a nonpartisan commission to nominate persons for 
the approximately 100 judgeships under his appointive 
power, and his successor, Mayor John V. Lindsay, has 
continued and formalized this procedure. The Gover
nors of Pennsylvania and r'olorado have utilized similar 
commissions in making judicial appointments. 

Merit selection plans have been adopted largely as a 
result of dissatisfaction with popular election of judges. 
Indeed, except for parts of Switzerland, the United 
States is the only democracy in the world where the 
practice of selecting judges by popular vote still survives. 
Election of judgf!s was a basic principle of the Populist 
movement that flourished in the United States in the 
latter h ... lf of the 19th century. Guided by the convic
tion that judges should be responsive to the will of the 
majority, each State admitted to the Union between 
1846 and 1912 provided in its constitution for the popular 
election of judges. At the present time, however, exclu
sive reliance on popular election is of dubious merit. 

In our largely urban society where only a small portion 
of the electorate knows anything about the operation of 
the courts, it is usually impossible to make an intelligent 
choice among relatively unknown candidates for the 
bench. The inevitable result is that in partisan elections 
the voters tend to follow their party's nominations with
out any f,~~rious attempt to evaluate the relative merits of 
the candidates. In normally Democratic or Republican 
districts designation as the majority party's nominee for 
a judgeship ordinarily assures election. The remarks of 
Judge Samuel I. Rosenman of New York concerning his 
experience as a judicial candidate describe the realities of 
the political election of judges: 

I learned at first hand what it means for a judicial 
candidate. to have to seek votes in political club 
houses, to ask for the support of political district 

survey of 982 State and Federal judges conducted in 1963 and to Mrs. Barbara 
Roffwarg for their assistance and adviec in the use of these data. 
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leaders, to receive financial contributions for his cam
paign from lawyers and others, and to make non
political speeches about his own qualifications to 
audiences who could not care less-audiences who 
had little interest in any of the judicial candidates, of 
whom they had never heard, and whom they would 
never remember. 

. . . Their concern is centered on the executive 
and legislative candidates because these candidates 
are identified with the only issues and causes which 
interest the voters. Most often, when they reach 
the judicial candidates down on the ballot, they vote 
blindly for the party emblem." 

The true judgemakers are the leaders of the domi
nant party who select its candidates. The process of 
selection is apt to be carried on in private meetings. 
Intricate bargaining patterns may evolve in which cer
tain political leaders will assert dominion over certain 
judgeships, and balances must be struck to reward the 
party's principal financial supporters or those who have 
labored for the party organization. All too frequently 
in this bargaining process scant attention is given to the 
abilities of the proposed candidates. 

Although the election of judges without party labels 
is designed to diminish the impact of partisan politics, it 
may create other substantial evils. As two authorities 
have noted, 

it nullifies whatever responsibility political parties 
feel to the voters to provide competent candidates 
and thereby closes one of the avenues which may be 
open to voter pressure for good judicial candidates. 
Indeed, experience indicates that where appeal to the 
voters on political grounds is made impossible . . ., 
other considerations equally irrelevant to a candi
date's qualifications for judicial office are injected 
into the election .... 0 

The Journal of the AmJrican Judicature Society has 
called the nonpartisan election of judges the "worst of the 
five traditional judicial selection methods used in this 
country," because 

having the same name as a well-known public figure, 
a large campaign fund, a pleasing TV image, or the 
proper place on the ballot are far more influential 
in selecting judges than character, legal ability, ju
dicial temperament or distinguished experience on 
the bench.7 

Moreover, the nonpartisan ballot tends further to reduce 
popular interest and participation in the election.s 

There are other disadvantages of the elective system, 
whether partisan or nonpartisan, which argue strongly 
for its modification. In the first plate it may discourage 
qualified lawyers from seeking judicial office. A lawyer 
with a good private practice and a distinguished repu
tation at the bar may be unwilling to curry the favor of 
the politicians or to undertake a personal campaign in 
order to get his name placed on the ballot. Without 
political experience he may have legitimate doubts about 

" Rosenmon, A Belter Way To Select Judges, 4B J. AM. JUD. SOC'Y B6-BB (1964). 
o Winters & All.ud, supra note 4, at 158. 
1 Editoriol, 4B J. AM. JUD. SOC'Y 124, 125 (1964). 
S Winters & Allard, supra note 4, at 159. 
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his ability to appeal to the voters, and he may be reluctant 
to subject his character and reputation to public criticism. 

When a sitting judge has to run for reelection, he must 
take time off from his work to campaign. In closely 
contested elections campaign expenses can be substantial, 
and the sense of obligqtion that a successful candidate in
curs to his financial supporters may strain his vow of im
partiality. Because of the power attached to judicial of
fice, including as it often does the authority to make 
lucrative appointments, the public may be treated to the 
unedifying spectacle of organized lawyers' coml1!ittees 
building up credit with a judicial candidate through cam
paign endorsements. Finally, it is possible that a judge 
who must shortly stand for reelection may be unduly in
fluenced by what he conceives to be the popular view of 
how a case should be decided. 

Proponents of the elective system argue that other im
portant values will be preserved through its retention. 
They contend that the members of a Missouri-plan nomi
nating commission frequently are not representative 'of 
the community at large and, therefore, that the nominees 
will not be drawn from all segments of the community. 
It is argued that minority group representation among 
the judiciary will be decreased if an appointive system is 
adopted and that minority groups will continue to regard 
the courts with distrust because representative numbers of 
their group are not raised to the bench. It is also con
tended that the nominating commissions are more likely 
to choose lawyers whose professional careers have been 
spent in large business law firms or prosecutors' offices 
than lawyers whose experience has included the defense 
of criminal cases. 

Experience with merit selection plans, however, sug
gests that these objections are not well taken. Studies of 
the first quarter century of merit selection in Missouri 
show that many of the nominees have been individual 
practitioners, and that the majority of those who were 
in law firms came from offices of no more than three 
lawyers.9 As Judge Rosenman stated, the New York 
City Mayor'S Committee on the Judiciary 

has tried also to pay attention to the one political 
motive which, in my view, has been an asset of the 
elective system-the recognition of ethnic and other 
groups of the community in the lists which it has 
submitted. I am not suggesting that a man should 
be appointed to judicial office merely because he 
belongs to some particular ethnic, religious or other 
group. But practical politics require that a man be 
not overlooked merely because he belongs to one of 
those groups--and this realism the committee has 
sought to preserve in its lists of recommendations. 
As a result, the Mayor has been able to make his 
appointments from all such groups-religious, racial 
and foreign born.10 

In sum, merit selection plans provide a more rational 
procedure for selecting judges than popular election 
alone. The essential elements of merit selection are that 
the qualifications of prospective judges are screened and 
the field is narrowed to a panel of a few nominees 

o Hunter, A j1fissDuri Judge Views Judicial Selection and Tenure, 48 J. AM. JUD. 
SOC'Y 126, 12B (1964). 

10 Rosenman, supra note 5, at 91-92. 
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whose legal training, character, and temperament mark 
them as potentially superior judges. Whether the ulti
mate method of selecting a nominee from this panel is 
appointment or election by the voters, a good judge is 
likely to be selected. Because the nominating commis
sion plays an important role, it should be a permanent 
agency with a professional staff. The members of the 
commission should be drawn from a variety of disciplines 
and backgrounds including the legal profession and 
should be representative of the entire community. They 
should serve for terms that are sufficiently long to give 
them a chance to become sensitive to the qualities of good 
judges. 

The most difficult problem involved in merit selection 
is the development of standards on which to choose nomi
nees for the bench. The New York Mayor's Committee 
relies on several broad categories of criteria: a prospec
tive nominee's personal qualities, his character, patience, 
and industry; his education and training; and his pro
fessional attainments and specialized experience,u Trial 
experience is not a sine qua non for nomination, but it 
is a qualification of major importance. Political activity 
is regarded as being in a lawyer's favor, and in no sense is 
it a disqualification or demerit. These factors are illus
trative of the type of criteria which a nominating com
mission should consider. But no way has been found to 
give a uniform meaning to imprecise terms such as 
"character" and "patience," and there is no agreement 
on the relative importance of, for t.xample, trial experi
ence or age. These problems may never be resolved; 
therefore the success of the merit system depends largely 
on the intelligence and wisdom of the nominating com
mission and the appointing official. 

Another way to remove judges from undue political 
influence and to increase their independence is to pro
vide lengthy tenure. Yet in a number of States the 
judges of major criminal trial courts must seek reelection 
as frequently as every four years.12 Federal judges hold 
office for life during good behavior, and in many States 
they sit to a fixed retirement age or for a term of front 
10 to 14 years. Under both of these approaches giving 
long tenure, generally higher judicial standards have been 
maintained. It is important that there be liberal pro
visions for the dignified retirement of judges at a fixed 
age. Many States and the Federal Government have 
authorized the continued service of vigorous retired 
judges, enabling the use of their experience while making 
room for the appointment of younger judges. 

JUDICIAL TRAINING 

The American trial judge receives no formal training 
or apprenticeship in the judicial function. He generally 
assumes the bench with no knowledge of the art of judg
ing other than perhaps some experience as a trial lawyer, 
an experience which rarely includes extensive criminal 
practice. About 25 percent of the judges responding to 
the Institute of Judicial Admini~tration's survey reported 
that their private practice had included no criminal cases; 
nor did any judge say th",i, he had specialized in criminal 

11 See Rosenberg, TILe Qualities oj Justices-Are They Strainable? 44 TEXAS L. 
REV. 1063, 1074<-77 (1966). 

12 See COUNCIL OF STATE COVERNMENTS, OPe cit. supra note 2, table 2, at Il4-1S. 

practice. A substantial percentage of trial judges re
sponding did report prior experience as a prosecutor. 
But it is still possible for a judge who the day before had 
made his living drafting corporate indentures to be called 
upon to rule on the validity of a search or to charge 
a jury on the law of entrapment. 

When decisions do not have to be made on the spot, 
the fledgling judge can read precedent or consult with his 
senior colleagues. But many decisions have to be made 
without time to 'obtain help, and in such circumstances his 
inexperience is a factor which increases the probability of 
error. Although this problem might be mitigated in a 
multijudge court where a new judge can be assigned to 
less complex cases, this breaking-in process is frequently 
acc0mplished at the expense of lawyers and litigants. 

The length of judicial careers in this country justifies a 
substantial investment in preservice and in service training. 
There are indiciations that judges of courts of general 
jurisdiction serve on the average more than 25 years.13 

In several Western European countries, where the choice 
between the practice of law and a career on the bench 
is usually made immediately after graduation from law 
school, one who aspires to be a judge undergoes a special
ized course of instruction, often consisting of a number of 
years of post-law school training.14 In many countries 
there are requirements for lengthy periods of inservice 
training, first as court clerks, then as apprentice judges 
with gradually increasing responsibilities in actual cases. 
Finally, those who survive the training and apprenticeship 
programs are rated by the judicial hierarchy, and only 
those who best meet defined criteria are chosen to become 
judges. 

Recognition of the need for specialized training, both 
before and after a judge is elevated to the bench, has been 
slow in the United States. The Institute of Judicial Ad
ministration survey revealed that only 12 percent of the 
judges had received any formal training or orientation 
when they assumed office. Only in recent years have 
there been sustained efforts to educate judges in the intri
cacies of their craft. The impetus for judicial education 
was provided in large part by the Joint Committee for the 
Effective Administration of Justice, under whose aegis the 
first State and regional judicid seminars were convened 
some six years ago. 

The Joint Committee assisted in the organization of 
40 seminars, and virtually all of the approximately 3,000 
State trial judges have had an opportunity to partici
pate in at least one seminar. Each program discussed 
several problems in the criminal law area with which a 
new judge feels ill equipped to deal. Some of the prob
lems were how to impanel and instruct a jury; how to keep 
abreast of the expanding boundaries of due process; how 
to establish and maintain communication with police, 
community officials, and local news media; how to reduce 
the backlog of cases; how to rule on sensitive evidentiary 
issues including those involving real or demonstrative 
evidence; and in conjunction with corn'ctional authori
tip-s, how to develop consistent sentencing patterns. In 
seminars which it has helped organize, the Joint Com
mittee has encouraged participation by social scientists, 

13 Derived from data provided by the Institute of Judicial Administration. 
11 Sec INSTITUTE OF JUDICIAL ADMINISTRATION, Ope cit. supra note 3, ot 14-27. 



psychiatrists, penologists, and other nonlawyers whose 
special fields of competence have relevance to law en
forcement. The judges who participated in these pro
grams emphasized the value of exchanging ideas and 
experiences about legal and administrative problems in 
the criminal process. 

In 1964 the National Conference of State Trial Judges, 
affiliated with the American Bar Association, established 
the National College of State Trial Judges, now located 
in Reno, Nev., to provide a permanent institution for 
judicial education.:lG Under the present program, 
financed by a private foundation grant, about 100 State 
trial court judges from all parts of the country attend a 
four-week summer session. Most of the judges who 
attend have been on the bench for less than two years. 
The faculty consists of senior judges and several law 
professors, all of whom serve without pay. Because of 
space and staff limitations, however, the college can accept 
only one-third of the judges who apply. 

Among the individual States, California has had per
haps the most ambitious program for the education of its 
judiciary. The California Judicial Council holds semi
nars for judges of courts of general jurisdiction and 
sponsors special institutes for juvenile and municipal 
court judges. These seminars have been financed by State 
and county government appropriations supplemented by 
private funds. 

Training for Federal district court judges has consisted 
of the sentencing institutes, discussed in chapter 2, and 
a series of seminars for newly appointed judges. These 
seminars were developed in 1962, shortly after Congress 
created 63 new district court judgeships. The Judi
cial Conference, which conducts the seminar program, 
felt that it was important to give new judges an oppor
tunity to discuss problems of the judiciary with more 
experienced colleagues and to develop an understanding 
of the role of the Federal trial judge. Since that time 
there have been four seminars, each lasting five days, and 
more than 100 new district judges have participated. 

In September 1966 the Judicial Conference of the 
United States established a Special Committee on Con
tinuing Education, Research, Training, and Administra
tion to study the need for additional appropriations for 
the training of Federal court personnel, including judges, 
referees in bankruptcy, probation officers, and U.S. Com
missioners. The committee, under the chairmanship of 
Justice Stanley Reed, is conducting a broad investigation 
of promising new programs to meet these needs. 

Since 1956 New York University Law School has con
ducted a two-week summer forum for State and Federal 
appellate court judges. In all about 250 judges have 
attended these forums, which are taught mainly by State 
supreme court judges and law school professors. The 
curriculum has dealt with a variety of topics including 
the style of writing opinions, i):I1proving court administra
tion, appellate control of the judge and jury relationship, 
and the scope of appellate review of criminal cases. 

As the foregoing discussion indicates, programs for ju
dicial training and education in this country are still in 
the early stages of development. The recent survey re-

,. See Project Effective Justice, 48 J. AM. JUD. SOC'Y 93, 95-97 (1964). 
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vealed that less than half of the judges in trial courts of 
general jurisdiction attended training programs after as
suming the bench.:lO One of the most serious problems is 
the lack of funds. State legislatures have been reluctant 
to appropriate the necessary money to set up experi
mental programs. Groups of lawyers assisted by distin
guished judges have provided most of the momentum for 
the development of judicial training programs, and most 
of the money has come from private foundations. The 
limited financial support has restricted the scope of exist
ing programs, and uncertainties about the continued 
availability of foundation money have made it difficult 
to make any long-range plans. 

There is general agreement among lawyers and judges 
that programs for the training of judges would be helpful 
in improving the administration of justice. Almost 85 
percent of the judges responding to the Institute of Ju
dicial Administration's survey expressed an unqualified 
interest in judicial training programs, and nearly all of 
these judges felt that such programs should be of at least 
one week's duration. More than half of the judges said 
that they would be willing to devote part of their vacation 
time to training programs. 

If training programs are to be· effective, however, judges 
should be required to attend, either before or immediately 
after they assume office. The existing programs, which 
are wholly voluntary, provide training for only a small 
proportion of new judges, and it is likely that those most 
in need are those least likely to attend. Moreover, legis
latures must provide the necessary funds for the estab
lishment and maintenance of such programs on a regular 
basis. 

MAINTENANCE OF JUDICIAL STANDARDS 

Dealing with judges who are unfit to discharge their 
responsibilities is a difficult problem, because any method 
for correcting judicial misconduct must not unreasonably 
weaken the independence of the judiciary. Moreover, 
only certain types of judicial conduct which impairs the 
administration of justice are amenable to discipline. 
Criminal, unethical, or indecent conduct, whether or not 
connected with jud~cial functions, clearly warrants 
strong disciplinary action or removal, but instances of such 
conduct fortunately have been infrequent. More diffi
cult problems calling for disciplinary action or removal 
concern judges who become senile· or who lose their intel
lectual faculties due to physical or emotional illness or in· 
temperate habits. 

Erroneous, uninformed, or careless judging is equally· 
damaging. The resort to an appeal to correct trial court 
errors is time consuming and costly, and a trial judge'S 
error in hvor of the defendant in a criminal case may 
result in an unjustified acquittal which cannot be ap
pealed. However, to discipline or to remove a judge for 
intellectually inadequate performance not caused by age 
or disease would threaten the independence of the judici
ary. The average judge with no more than average self
confidence might become anxious or timid were reversals 
to be included in a dossier upon which his judicial employ
ment depended. 

10 Unpublished dato from the Institute of Judicial Administration. 
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The traditional method of dealing with unfit judges in 
the United States is through impeachment proceedings, 
which involve indictment by one house of a legislature 
and trial by the other houseY A judge who is impeached 
and convicted is removed from the bench and barred from 
holding any other public office. Thus impeachment is 
suitable only for the most serious types of judicial mis
conduct, and it is such a cumbersome and expensive pro
cedure that it is usually impractical. 

In Florida, for example, there have been two impeach
ment trials in the last decade. In each instance a special 
session of the legislature had to be called, and the total 
cost of the two trials was approximately a quarter of a 
million dollars. Although it is reported that many Sena
tors believed that the judges' conduct warranted censure 
or discipline, removal proved to be too harsh, and both 
judges were acquitted.18 

Records show that impeachment trials for Federal 
judges have lasted from six to eight weeks and that only a 
few Senators are present to hear most of the evidence. 
Since the establishment of the Federal judiciary only eight 
judges have been impeached, the last in 1936. It is ques
tionable whether the Senate today would allow its calen
dar to be disrupted by the trial of a single judge.19 

Two other procedures for removing unfit judges in
clude address to the executive, a concurrent resolution by 
both houses of the legislatu,re requesting the Governor to 
remove the judge, which is available in about 10 States, 
and recall, which requires a popular referendum on 
wh~ther a judge should be removed prior to expiration of 
his term. These methods have been used infrequently 
and are of even less practical significance than impeach
ment. 

A recent incident in the Federal judiciary illustrates the 
need for better procedures to deal with cases of alleged 
judicial u,nfitness. In December 1965 the Judicial Con
ference of the Court of Appeals of the Tenth Circuit, 
acting under a general statutory authority to make orders 
for the effective administration of business for the courts 
of the circuit, ordered a district judge to relinquish all 
control over his pending cases and to accept no new cases 
on the ground that he was unwilling or unable to dis
charge the dU,ties of his office. 

Whether the Judicial Conference was authorized to is
sue this unprecedented order is subject to serious question. 
The matter has twice come before the Supreme Court 
without being decided on the merits. But in any event 
the remedy which the Judicial Conference applied is 
~learIy unsatisfactory. Its order, in effect, stripped the 
Judge of all duties, although it permitted him to retain 
his salary and the other perquisites of office. Since the 
order d~d not. c~eate a vacancy which could be filled by 
the PresIdent, It mcreased the workload of the other judges 
on the ~ourt. Moreover, the judge was given no notice 
tha.t actlOn was about to be taken against him, no specifi
catIOn of charges, and no opportunity to present evidence 
or arg-ument in his defense. 

The Senate Judiciary Committee has undertaken a 
st~dy of legislation that would provide expeditious and 
faIr procedures for correcting judicial unfitness in the 

11 Sec generally Note, Remedies lor Judicial Misconduct and Disability, 41 
".Y.U.~. REV. 149, 162-65 (1%6). 

]8 Wmtcrs & Allard, supra note 4, at 167-68. 

Feder"'l system. Although a constitutional amendment 
may be required, there is general agreement that im
peachment should be supplemented by simpler proce
dures for the removal of Federal judges and that there 
is need for a variety of devices and remedies suited to 
various judicial failings. 

Discipline and Removal by the Judiciary. Several 
States have constitutional provisions permitting the judi
ciary itself to discipline or remove a judge. As far as can 
be ascertained, the judges of these States have not pro
tested, which would suggest that discipline of judges by the 
judiciary is not inconsistent with judicial independence. 
A judge in our polity is a commanding and respected 
figure, whose occasional impatient and overbearing con
duct must be tolerated within limits. The safeguard 
against excessive discipline is the fact that judges them
selves, who may be '~xpected to be sympathetic with the 
personal aspects of judging, review the conduct of their 
colleagues. 

The procedure employed in New Jersey illustrates the 
use of a supreme court's supervisory powers to control 
judicial behavior. Under the State constitution the chief 
justice is the administrative head of the entire court sys
tem, and the supreme court may certify to the Governor 
its belief that a judge has become so incapacitated that 
he is unable to perform his duties. 20 Although the con
stitution also gives the supreme court power to remove 
a judge, the legislation necessary to implement this power 
has not been enacted.21 The ability of the supreme court 
to correct judicial misconduct, therefore, rests upon its 
authority to issue administrative orders to lower courts, 
the exercir,e of contempt power, and most important, the 
court's position at the head of the judiciary. Complaints 
about judicial misconduct are received and investigated 
by the State court administrator. When investigation re
veals that a complaint is well founded, the administrator 
notifies the chief ju~tice, who decides what action should 
be taken. Informal contacts between the justices of the 
court and judges whose conduct is in question have 
proven successful. In many cases a supreme court jus
tice knows the judge personally and is able to elicit his 
cooperation. On two recent occasions, one involving a 
judge who falsified a weekly report to the administrator 
and another involving a judge who had become an· al
coholic, the supreme court requested and obtained the 
resignation of lower court judges. The New Jersey sys
tem i.s the least expensive disciplinary procedure, since it 
requires no organization beyond the supreme court and 
its administrative office. 

On the other hand, the fact that the system relies pri
marily on informal procedures initiated by judges is per
haps its most serious disadvantage. Although informal 
communications are useful in dealing with many types of 
~udicial misconduct, there is substantial opinion that 
Judges may be reluctant to begin disciplinary action 
against other ~udges.. A disciplinar~ sy~tem employing 
proc.edures entIrely h.I~den from publIc VIew may be dis
credIted by the SuspiclOn that the supreme court is not 
diligent in correcting judicial misconduct. 

10 See National Observer, Feb. 28, 1966, p. 1, col. 6. 
~ N.J. caNST. art. VI, § 6,11 5, § 7,111. 
- N.J. CONST. art. VI, § 4. 



Another type of disciplinary system, convening a court 
on the judiciary on an ad hoc basis to try spp.cific com
plaints, is used, for example, in New Yurk State for cases 
involving judges of the court of appeals and the supreme 
court (the court of general jurisdiction). 22 That the 
court is convened only when action is necessary is eco
nomical, but a procedure which relies on specially created 
courts to handle specific cases is unlikely to provide effec
tive remedies for the many types of judicial unfitness. 
Under the New York procedure there is no agency to 
make a prompt, confidential investigation for the elim
ination of groundless complaints; there is no way to make 
an informal suggestion to a judge that although his con
duct does not yet warrant removal, it should be improved. 

Because it is impossible to file a complaint and to in
vestigate it without making a public declaration, lawyers 
and litigants understandably may be reluctant to raisp. 
whatever legitimate grievances they may have. Further
more, because accusations quickly become a matter of 
public record, the reputation of an entirely innocent judge 
may be severely damaged. The experience in New York, 
where the court has been convened only three times since 
its establishment in 1948, suggests that this type of disci
plinary process is useful only for the most serious cases of 
misconduct.23 

A third type of disciplinary system, the commission plan, 
was first instituted by California in 1960.24 Texas adopt
ed a similar procedure in 1965, and several other States 
are considering variants of the commission plan. Under 
the California procedure a permanent Commission on 
Judicial Qualifications, composed of five judges, two law
yers, and two nonlawyers, assisted by a full-time staff, has 
been established to receive complaints on judicial unfit
ness. The members of the commission receive no com
pensation for their services. 

Under the supervision of the executive secretary the 
staff makes a preliminary investigation of all complaints 
that are not patently frivolous. Where the investigation 
appears to substantiate the complaint, the matter is re
ferred to the commission for further action. Many cases 
are closed by ar. exchange of letters with the judge whose 
conduct is in question. The judge may show that the 
complaint is ill founded, or he may promise to improve 
his conduct. If the commission is not satisfied with the 
judgf"s response, it may hold a hearing on the charges or 
request the supreme court to appoint three masters to 
hold a hearing. If after the hearing the commission be
lieves that the judge should not continue in office, it may 
recommend to the supreme court that he be removed or 
involuntarily ,retired. Until the record is filed in the 
supreme court, all inquiries and correspondence are 
confidential. 

Although a judge has the right to review by the Cali
forl11a supreme court, during the commission's first four 
yea~s of openuion 26 judges voluntarily resigned or retired 
because they were under investigation; only 1 judge sought 
review by the supreme court.2ii At the present time the 
only sanctions available to t..he supreme court are removal 
or involuntary retirement. But in its latest report the 
commission suggested that the supreme ... Jurt be empow-

"N.Y. CaNST. art. VI, § 22. 
03 Sec Note, 41 N.Y.U.L. nEV. 149, 185 (1966). The power to remove judges below 

supreme court level is vested in the four departments of the Appellate Division of 
the Supt'erne Court. Each department has a presiding judge, an administrative 
judge, and a court administrator who nre rendy hoth to receive nr.d to iQvestigate 
complaints, thus avoiding mnny of the problems ns.zsociated with the Court on the 
Judiciary. Sec id. at 186-89. 
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ered to censure a judge whose misconduct does not war
rant a more stringent penalty. 

The California procedure meets most of the objections 
that can be raised against other disciplinary systems. The 
significance of the commission plan is the existence of a 
permanent organization acting on a coriHential basis to 
receive and investigate complaints and to take informal 
action when it is desirable. Confidentiality is main
tained until a recommendation for removal or retirement 
is made to the supreme court. Since four of the nine 
members are not judges, the problem of judges' reluc
tance to initiate action against other judges is alleviated. 

One problem of the California system is that 

the vast majority of California attorneys inter
viewed either had never heard of the Commission 
on Judicial Qualifications, or were acquainted oniy 
with the name, believing that the Commission was 
concerned with approving the Governor's judicial 
appointments.26 

As long as lawyers do not know about the commission, it 
cannot be wholly effective. Apparently the commission 
has hesitated to seek extensive publicity for fear of under
mining public confidence in the judiciary and alienating 
judges. 

In any system for disciplining or removing judges by 
the judiciary, it is essential that there be some permanent 
agency or officer to receive, process, and prcsent charges 
to the court. Whether the California commission plan 
is preferable depends upon local conditions. Smaller 
States might find the commission system unnecessarily 
ct'1"'lbersome and expensive and decide to use a court 
ad!l nistrator or a special officer to perform these 
functions. 

Retirement Systems. There is an important rclation
ship between retirement provisions and procedures for 
dealing with judicial inadequacy. If a judge can elect 
to retire at fl,l1 salary or a generous -percentage of his 
saJary, he may be more easily persuaded by his colleagues 
to retire, particularly if he faces the threat of removal or 
involuntary retirement. 

There is a great variety of retirement provisions, both 
voluntary and involuntary. A combination of the two, 
as provided for in the Ff>deral system, would seem to be 
most effective in rrc.curing the retirement of an inade
quate or disabled judge.27 A Federal judge is eligible for 
voluntary retirement at full salary at the age of 65 or 70, 
depending upon the number of years he has served on 
the bench. He may retire for disability at any time and re
ceive full salary if he has served 10 years or half salary if 
he has served less than that time, but he must secure a 
certificate of disability from the chief judge of his circuit. 
A judge also may be involuntarily certified as disabled 
by a majority of the members of the judicial council of 
hi" circuit. The certificate is presented to the President, 
who then may appoint an additional judge to the court. 
The retired judge may continue in office at full salary, 
but he loses all seniority. 

For voluntary retirement to be most useful in persuad
ing disc:.bled judges to leave the bench, it is undesirable 

:H Sec generally Burke, Judicial Discipline and Removal-Th,'~ Califdmia Story, 
.J..3 J. AM. JUD. soe'y 167 (1965); Allard, A Comparative Study (.J the Commissilln 
Plan lor Retirement, DiJcipUne, and Removal 0/ Judges, id. at 173. 

~5 Winters & AllnrLl, supra netc 4, at 168-69. 
'" Note, 41 N.Y.U.L. REV. 149, 178 (1966). 
"Sec 28 U.~.C. §§ 371(b), 372(.), (b) (1958). 
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to attach service requirements to the retirement pension, 
because financial considerations may induce a judge to 
continue in office until these requirements are met. The 
ideal would be to give full retirement benefits to a dis
abled judge, with no minimum service requirement. A 
workable compromise might be to base the amount of the 
pension on the length of service, but have a minimum 
pension available to all. Even if the State has compul
sory retirement for disability, minimum service require
ments are probably unwise. Since compulsorv :ret;Tf:>rnent 
proceedings generally arc initiated by fellow J ... ~'gt:", .t is 
likely that they would be reluctant to retire a disabled 
colleague until he hao served the required number of 
years. 

Reporting and Assignment Systems. Although re
moval, forced retirement, or censure is appropriate in 
cases of misfeasance or chronic disability, less stringent 
correctives are available for other problems of inadequate 
judicial performance, such as laziness, intemperate habits, 
or persistently erroneous decision making. Several juris
dictions have found that requiring judges to report on the 
disposition of their cases and assigning judges to hear cer
tain cases or to sit in certain':ourts encourage improved 
judicial performance. 

A reporting system requires each judge or his clerk 
to report periodically to a central authority, particularly 
on the disposition and status (If his cases. The reporting 
requirement, if followed up with compilation and com
parison of statistics on judicial performance, may help a 
judge to review and to improve his work habits. It may 
also be combined with a power in the administrative au
thority to assign additional judges to a court, an embar
ra3sment which the incumbent would normally seek to 
avoid. 

When there is more than one judge in a trial jurisdic
tion, there must be a method of distributing the business 
of the court. In Massachusetts all trial judges of the su
perior court (about 42 in number) constitute a single, 
statewidp. pool. They may be assigned to hold regular 
terms in the various counties, and the chief judge may also 
assign cases requiring special capacity to particular judges. 
Similar systems are used in a number of States, although 
the assignment unit may be a county or a metropolitan 
area. The assignment system permits better use of the 
talent and experience of judges. And since most assign
ments are made on a term or call;Idar basis rather than 
for individual cases, they less obviously reflect on the com
petence or particular judges. 

Assignment systems would appear to be particularly 
useful in allocating civil and criminal cases among judges 
in courts of general trial jurisdiction. There are some 
judges who by temperament or mclination are less 
suited to hear criminal cases. Although they may be ex
cellent trial judges in civil matters, they may be rude to 
criminal defendants and their counsel, or they may con
sistently impose sentences which vary substantially from 
the nonnal practices of the court. It would be desirable' 
if such judges were, to whatever extent possible, ielieved 
of criminal assignments. However, care must be taken 

to ensure that the assignment power is not used to in
fluence the outcome of cases. 

There are certain difficulties in administering an assign
ment system in which ability is a consideration. It nor
mally is operated by a single judge, whose criteria are 
mostly subjective. And his assignments may cause some 
dissatisfaction and perhaps resentment among his col
leagues. 

Despite these difficulties an assignment system such as 
that used in Massachusetts is to be recommended. It 
makes use of special talents without unduly emphasizing 
limited abilities, and it can act as a mild corrective in 
jurisdictions where the payment of political debts plays a 
role in judicial :tppointments. Only if the administrative 
judge is willing to incur occasional resentments will the 
system realize its potential, however. 

PROSECUTORS 

Earlier chapters of this report have considered a num
ber of the prosecutor's responsibilities in the criminal pro
cess, including his authority to determine whether an 
alleged offender should be charged and to obtain con
victions through guilty plea negotiations. The decisions 
he makes influence and often determine the disposition in 
all cases brought to him by the police. The prosecutor's 
decisions also significantly affect the arrest practices of the 
police, the volume of cases in the courts, and the number 
of offender:; referred to the correctional system. Thus, 
the prosecutor is in the most favorable position to bring 
about needed coordination among the various law 
enforcement and correctional agencies in the community. 

The prosecutor has the responsibility of presenting the 
government's case in court, and his skill as a trial lawyer 
can be a ci"ucial determinant of whether an offender is 
convicted. And at a time when police practices are com
ing under increased judicial scrutiny, law enforcement 
agencies rely upon the prosecutor to advocate their posi
tion in the courts. 

Finally, the prosecutor is often an investigator and ini
tiator of the criminal process. Prosecutors work closely 
with the police on important investigations. Many juris
dictions have found that investigations and prosecutions 
for crimes such as homicide, consumer fraud, govern
mental corruption, and organized crime, which typically 
invol-ve difficult problems of proof and require lengthy and 
careful investigation, are best conducted under the direct 
supervision '--~ the prosecutor's office. The extent to 
which such offenses are detected and successfully prose
cuted depends directly upon the prosecutor's diligence. 

In many jurisdictions, unfortunately, the potential of 
the prosecut.'l·'S office is not realized. In many cities the 
prosecutor must operate under such staggering caseloads 
with a small staff of assistants that sufficient attention 
cannot be given to each case. In many lower conrts 
prosecution is left to police officers. Meeting the day
to-day trial business of the office leaves little time for de
vcloning policies within the office or for attempting to 
coo;dinate the efforts of other agencies. Responsibility 



for making charging decisions and trying cases is often 
delegated to inexperienced young assistants who have had 
no training for their job and who receive only limited 
guidance from their superiors. Yet needed changes fre
quently depend on the vigorous leadership of the prosecu
tor. Implementation of alternative methods of dealing 
with offenders for whom criminal prosecution is inappro
priate, new procedures for the negotiation of guilty pleas, 
bail reform, regulation of statements to news media, and 
expanded pretrial discovery of evidence in criminal cases 
depend heavily on the support and sympathetic involve
ment of the prosecutor. They highlight the importance 
of improving the quality of the men who serve as district 
attorneys and their assistants. 

OBSTACLES TO EFFECTIVE PROSECUTION 

The district or county attorney in most States is a 
locally elected officia1.28 In larger communities the 
prosecutor has a staff of assistants, as many as 216 in 
Los Angeles County or 153 in Chicago. But the great 
majority of the country's more than 2,700 prosecutors 
serve in small offices with at most one or two assistants, 
and frequently the prosecutor and his assistants are part
time officials. Their official rluties are to prosecute all 
criminal cases and in most jurisdictions to represent the 
local government in civil cases, but when not engaged 
on a case they are free to practice law privately. This 
pattern of outside practice is common in the rural coun
ties and smaller cities, although it may be found in our 
largest cities. 

The conception of the prosecutor's office as a part-time 
position is one of the consequences, as it is one of the 
causes, of the low salaries paid to prosecutors and their 
assistants. In response to a recent survey conducted by the 
National District Attorneys Association, some prosecutors 
in 21 States indicated that their annual salary was less than 
$4,000.29 Even in large cities the compensation of both 
the district attorney and his assistants tends to be ex
tremely low in comparison to the earnings of lawyers of 
similar experience in private practice. A high propor
tion of prosecutors in almost aU States reported in the 
American Bar Foundation"s 1964 survey that they did 
not receive adequate funds to operate their offices ef
fectively.3D For example, the highest paid assistant in the 
State's Attorney's Office in Baltimore, an office with 32 
assistants serving a city of almost a million persons, re
ceives slightly more than $10,000, and comparably low 
salaries are common elsewhere. 

Obviously a talented attorney, even one dedicated to 
public service, cannot be expected to remain long at such 
a position if it is his only source of income. Many prose
cutors and their assistants must and are expected to en
gage in private law practice. Pressures are likely to 
develop for a part-time prosecutor not to permit his public 
office to interfere with his private practice.31 These pres
sures are strengthened by the economic reliance on pri
vate practice and by the common view that a prosecutor's 
position is a temporary stepping stone in a political career. 

While direct conflicts of interest between the prosecu-

28 See generally Ncdrud, The Career Prosecutor (pt. 1) I 51 J. CRIM. L'
I 
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tor's public office and his private practice are clearly un
lawful and, we may assume, rare, there are many indirect 
conflicts that almost inevitably arise. The attorneys he 
deals with as a public officer are the same ones with 
whom he is expected to maintain a less formal and more 
accommodating relationship as counsel to private clients. 
Similar problems may arise in the prosecutor's dealings 
with his private clients whose activities may come to his 
official attention. It is undesirable to place a prosecutor 
in a position in which he must always be conscious of this 
potential for conflict and be careful to avoid improprieties 
or the appearance of conflict. 

The high political orientation of the prosecutor's office 
contributes to the problems of low pay and part-time 
service. In almost all States local prosecuting attorneys 
are chosen by the voters of the community. Only four 
States and the Federal system provide for the appointment 
of prosecutors, and even in these jurisdictions partisan 
considerations appear to playa vital part in their selec
tion. While in a few communities highly competent 
men have made a career in the office, in most places the 
incumbent moves on after one or two terms. 

The prosecutors in most cities select a high proportion 
of thp.ir assistants primarily on the basis of party affiliation 
and the recommendations of ward leaders and elected 
officials. Highly qualified practicing lawyers and recent 
law school graduates may be prevented from entering 
the prosecutor's office because they are unable or unwill
ing to acquire political sponsorship. Lawyers who are 
considering a career in the prosecutor's office may be 
daunted, even if they have the required political support, 
by the likelihood of discharge if their party does not re
tain control of the office at the next election. Further
more, the obligations usually attached to a patronage 
position, such as purchasing or selling tickets to fund
raising dinners, campaigning, or systematically contribut
ing to the party, may be distasteful to many lawyers. 

Political factors and noncareer tenure of prosecu
tors have certain advantages. Local election increases 
the likelihood that the prosecutor will be responsive to 
the dominant law enforcement views and demands of the 
community. Since he is not dependent on another offi
cial for reappointment, the prosecutor possesses a degree 
of political independence that is desirable in an officer 
charged with the investigation and prosecution of charges 
of bribery and corruption. The frequency of election, the 
turnover in the job, and the noncareer attitude toward it 
all have affirmative values. A new man is likely to come 
to the office without a comfortable acceptance of the 
status quo; t"lrnover reduces the dangers of stultification. 

But many of these same factors interfere with the full 
development of the prosecutor's office. Political con
siderations make some prosecutors overly sensitive to what 
is safe, expedient, and in conformity with law enforce
ment views that are popular rather than enlightened. 
Pol~tical ambition does not encourage a prosecutor to 
take the risks that frequently inhere in reasoned judg
ments. In d'~aling with offenders, with the police and 
other law enforc~ment agencies, and with the courts, the 
prosecutor is safe ~ sticking to the familiar and most 
limited connotation of his job. 

30 Sec SILVERSTEIN, DEFENSE OF THE POOR 149 (1965). 
31 Sec Nedrud. The Career Prosecutor (pt. 2). 51 J. CRIM. L •• C. & P ••• 557-59 

(1961). 
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THE PROSECUTOR'S OFFICE AS A FULL-TIME CAREER 

The problems of low pay and part-time employment 
.nust be approached together. High quality attorneys 
who should be encouraged to seek the position will do so 
only if it offers reasonable economic rewards. Full-time 
devotion to duty cannot be demanded unless the pay is 
raised and salary scales are based on the assumption that 
the prosecutor will not have a second income from outside 
law practice. In most city offices there is little apparent 
justification for the continuation of part-time prosecutors. 
These offices are faced with very heavy workloads that re
quire the fullest attention from men who are not dis
tracted by other obligations and interests. Several cities 
have successfully established full-time offices in which 
neither the district attorney nor his assistants are permit
ted to practice law. Other communities should follow 
their example. 

The smaller county presents other problems because 
there is generally not sufficient work to keep a prosecutor 
busy full time, even if he has civil law responsibilities. In 
part this is an indication that the county unit of prosecu
tion is too small to be efficient in such situations. Some 
States have moved in the direction of creating district at
torneys' offices covering judicial districts larger than one 
county. Oklahoma in 1965 eliminated the part-time office 
of county attorney and created in its place the full-time 
office of district attorney.32 Each district attorney is re
sponsible for criminal prosecution in a number of coun
ties comprising a prosecutorial district. Local influence 
over criminal prosecutions is maintained by requiring the . 
district attorney to select one assistant, who may serve 
part time, from each of the counties in his district. 

It seems unlikely that the basic elective method of 
selecting prosecutors will soon be changed. The election 
of local prosecutors is ingrained in our political traditions. 
Moreover, experience in several large cities has shown 
that the elective process can produce dedicated career 
prosecutors who are highly professional and competent. 
Rather than replace the elective method, steps should be 
taken to reduce some of the political pressures on the job. 

First, political leaders in the community sho\lld raise 
their sights in selecting candidates and should give pre
ferment to men who see the office as a relatively long-term 
professional opportunity rather than a short-term step to 
another office. In addition, the appointment of assistant 
district attorneys should be removed from political pa
tronage. This might be accomplished through the tradi
tional civil service method, which has been relatively 
successful in some large cities. Many communities may 
not find this approach desirable, however; nor would 
it appear to be the only way to deal with the problem. 
Certainly the appointment of assistants should not depend 
upon political sponsorship. Assistants should be free from 
political obligations to campaign or to contribute, and 
prosecutors should be given full authority to appoint and 
discharge assistants on the basis of merit. Experience 
in New York and Los Angeles shows that this approach 
is feasible, plovided only that political leadership recog
nizes that the patronage and political leverage surren-

.. See OKLA. STAT. ANN. lit. 19, § 215.1-.20 (Supp. 1966). 

dered by such a reform is more than compensated for by 
the greater potential for effective law enforcement. 

PROSECUTOR TRAINING 

The high proportion of lawyers who become prosecu
tors without any prior experience in the criminal process 
creates a need for programs to train prosecutors. This 
need has long been neglected. Assistant prosecutors, 
especially in large metropolitan offices, frequently are 
hired after limited experience in practice, typically all 
in the civil law. The NDAA study also revealed that 
many district attorneys themselves were elected to office 
without substantial criminal law experience. 

An assistant prosecutor in a typical city office learns by 
doing. In some offices thereis a routine progression of 
assignments: An assistant initially may be assigned to the 
fraud and complaint bureau or the traffic court, where 
he is expected to make judgments on what complaints 
should be pursued, on what petty charges should be re
duced or dismissed, and· on other discretionary matters. 
As experience is gained, he will be given misdemeanor 
and later felony trial assignments. 

In other offices the inexperienced assistant is immedi
ately given important responsibilities. New assistants in 
the U.S. Attorney's Office in the District of Columbia, for 
example, are often assigned to the Court of General Ses
sions, where they make the initial charging decision in 
almost all felony cases and prosecute all serious misde
meanor charges. No period of adjustment is available 
for the inexperienced district attorney himself, because 
he must begin immediately to make important decisions 
and to represent the state in serious cases. 

Whatever training a new assistant prosecutor receives 
in addition to his experience on the job usually is limited 
to informal discussions with senior assistants or the heads 
of departments to which he is assigned. Sometimes these 
discussions are held formally as a periodic review of the 
assistant's work. In a few offices seminars or lectures 
are regularly held to discuss elements of trial tactics or 
office policies. In a very few offices written policies and 
manuals are available for guidance and instruction. 

There are very few in service training programs offered 
by agencies other than prosecutors' offices. Each 
year Northwestern University Law School conducts a one
week course for prosecuting attorneys, which is attended 
by about 200 prosecutors from all parts of the country. 
The course material is divided between such current topics 
as recent decisions on search and seizure and such basic 
subjects as trial techniques and the use of scientific evi
dence. A similar one-week program, which has been in 
operation for about 10 years, is offered by the Practicing 
Law Institute in New York City. Attendance rang-es 
from 100 to 150 prosecutors from various States. The 
course is taw.~·ht by local prosecutors and criminal court 
judges. Although lectures are given on special topics, for 
example, wiretapping and search and seizure, primary 
emphasis is placed on trial tactics and procedures. 

The National District Attorneys Association recently 
has held two- or three-day regional training seminars, and 
additional seminars to be financed by a Federal grant from 



the Office of Law Enforcement Assistance have been 
planned. The Department of Justice has conducted 
several regional seminars for U.S. Attorneys and their 
assistants, but these seminars have been devoted primarily 
to the consideration of prosecution policies in certain 
types of cases. In 1966 Congress for the first time 
appropriated modest funds to begin a training program 
for assistant U.S. Attorneys. 

It is clear that existing programs do not meet the need 
for prosecutor training. There has been deplorable in
attention to the development of curricula and training 
techniques in the investigative, administrative, and 
broader law enforcement policy r(les played by the prose
cutor. These matters have not been seen as suitable 
subjects for the attention of law schools and the legal 
scholarly community. Clinical programs offering law 
students an opportunity to participate in the criminal 
process, especially as prosecutors, are helpful, but the 
major burden wiil fall on the prosecutors' offices and out
side organizations. The problems posed are challenging, 
and their resolution should be the object uf Federal, local, 
and professional projects. 

Large metropolitan prosecutors' offices should develop 
a formal training program for new assistants. This pro
gram should be designed to give incoming ::lssistants an 
early understanding of the issues which involve ,the pros
ecutor's discretion and the policies of the office on these 
issues. It should also provide instruction in basic criminal 
procedure and trial tactics. 

There is also a need for training programs on a State 
or regional level to reach prosecutors and assistants in 
small offices. A one- or two-week seminar held shortly 
after election would ensure that incoming prosecutors 
and their assistants who have had no criminal law experi
ence will not take office totally unprepared. Such pro
grams could be developed through the State prosecutors' 
council discussed in the following section. Seminars for 
new prosecutors also would be helpful in implementing 
the council's ideas on policy formulation within the office 
and on coordination of local prosecuting attorneys. 

COORDINATION OF STATE PROSECUTORIAL 
FUNCTIONS 

Although each State has a single code of criminal laws, 
the State prosecutorial function, like the police and the 
courts, is fragmented among a number of independent 
agencies. The States are geographically divided into dis
tricts or counties, each of which has a prosecutor's office 
headed by an elected or appointed official. In many 
urban areas one prosecutor, typically the district attorney, 
is responsible for felony cases while another independent 
officer, perhaps the corporation counselor city attorney, 
deals with less serious offenses and sometimes the early 
stages of felony cases. The number of county and local 
proseC'ltors may be as high as 317, in Texas, or as few 
11.S 4, in Hawaii. Each of these prosecutors' offices is vir
tuallyautonomous. Apart from informal communication 
there is often little or no coordination among them. 
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THE ADVANTAGES OF COORDINATION 

The existing system is not without advantages. A local 
prosecutor is usually a product of the community which 
he serves. He is locally elected and is likely to be respon
sive to his constituency. Most important, since marked 
variation in the crime problem and in community re
sources may exist from area to area within a State, he is 
in a position to adjust prosecutorial policy to local con
ditions. 

But division of the prosecutorial function and lack of 
coordination among local offices within a single State is 
also likely to have deleterious consequences. A strict en
forcement policy in one county may simply divert crimi
nal activity into neighboring areas. A community's effort 
to deal with crime will be limited if criminal groups can 
operate from a nearby jurisdiction with relative impunity. 
This may be seen in large metropolitan areas where pros
titution, gambling, and bootlegging become exceedingly 
difficult to suppress when they are operated from a nearby 
haven. 

Our traditional notion that the criminal law will be 
applied within a State with a reasonable degree of uni
formity is weakened by a fragmented system of prosecu
tion. Prosecutors exercise enormous discretionary au
thority within their jurisdictions. They decide whether 
to prosecute and for what offense; they decide whether 
to negotiate a plea of guilty and on what terms. Exer
cise of this broad discretion by many prosecutors scat
tered throughout a State inevitably results in an uneven 
application of the law. While such subtle decisions can
not and should not be confined by rigid rules, sufficient 
policy coordination is desirable to ensure a reasonable de
gree of consistency. The challenge is to devise a system 
which strikes an acceptable balance between the needed 
flexibility and our traditional notions of evenhanded 
administration of the criminal law. 

Closer communication among local offices within a 
State and greater involvement by the State in their op
erations would have a number of advantages. County 
prosecutors' offices frequently are too small to maintain 
specialized personnel and technical facilities. They are 
generally unable to maintain formal training programs 
of the sort that could be conducted on a regional or state
wide basis. A State agency could make manpower and 
special servi~es available to local prosecutors, including 
fingerpri::lt ..:xperts, medical specialists, and technical as
sistance in the form of a central laboratory. Supplemen
tal legal, investigative, and trial specialists could be pro
vided to meet the demands of extraordinary caseloads 
or unusually difficult cases. 

Another important aspect of the coordinated statewide 
approach to law enforcement would be to maintain a 
uniform, high caliber of personnel and quality of work 
throughout the State. To a large extent this would not 
require continuous overseeing of the internal operations 
of local offices. Statewide provisions could regulate mat
ters like basic manpower requirements, perhaps described 
as a function of population or caseload; standards for se-
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lecting assistants; requirements and opportunities for pre
service and inservice training; rates of compensation for 
assistants; permissibility of part-time employment; and 
programs for encouraging lateral movement from county 
to county within a State. 

Law enforcement on the county level has occasionally 
faltered because of corruption or incompetence. A State 
agency with power to intervene in such situations is 
needed. In most States either the attorney general or the 
Governor does have the power to supersede local prose· 
cutors or to appoint special prosecutors when the elected 
district attorney has not adequately performed his duties. 
This is a power usually exercised only in extreme cases. 
In situations short of outright misfeasance State officers 
may be unwilling or unable to use such a drastic sanction, 
and in the absence of continuing contacts with local prose
cutors the State officers may find themselves without a 
remedy. 

Better communication among prosecutors' offices within 
a State should contribute to the development of coopera
tion among local prosecutors' offices in different States 
and between local prosecutors' offices and Federal agen
cies. Stronger State government participation could ease 
the problem of determining priorities and allocating re
sources in connection with a Federal program providing 
financial assistance to local law enforcement. A State 
agency would provide a logical forum for consideration 
of joint law enforcement problems by prosecutors, police, 
correctional authorities, and the courts. 

EXISTING STRUCTURES 

As the highest legal officer in the State the attorney 
general might be expected to provide needed leadership 
in developing ties among prosecutors within the State 
and with law enforcement agencies in other States and in 
the Federal Government. The powers of the various 
State attorneys general include a number of ways in which 
this leadership may be exercised. At one extreme the 
attorneys general in Alaska, Delaware, and Rhode Island 
have full responsibility for all criminal prosecutions, and 
those who prosecute cases locally work under their direct 
supervision. At the other extreme there are a few States, 
Ohio, Tennessee, and Wyoming, for example, where it 

"appears that the attorney general has no authority over 
local enforcement activities. In several States the at
torney general has little involvement in any criminal mat
ters; the attorney general of Connecticut is exclusively a 
civil law officer. 

In most of the States, however, the attorney general has 
broad authority, through constitutional. or statutory pro
visions or inherent common law powers, which provides a 
basis for coordination of the activities of local prosecutors. 
Some of these grants of authority include concurrent ju
risdiction to prosecute or the power to supervise, assist, 
consult, or advise local prosecutors. In practice, how
ever, there is little actual coordination. The attorneys 
general in a few States, Indiana, Kansas, Massachusetts, 
and Texas, for example, hold statewide prosecutors' meet
ings once or twice a year. California is divided into 

33 NATIONAL COMh,['N ON LAW OBSERVANce AND ENFORCEMENT, REPORT ON l'nOBECUTIOl'" 
13-14 (1931). 

zones, and zone meetings called by the attorney general 
are held bimonthly. In Ohio the attorney general an
nually conducts two courses for county attorneys. Some 
attorneys general also require periodic reports from local 
prosecutors. 

The prevailing pattern then is that most of the State 
attorneys general do possess formal authority to coordi
nate local law enforcement activity; that in most States 
this authority has not been exercised; ancVthat even in 
those States where some coordination is attempted, much 
more could be done. 

The lack of coordination of local prosecutors in the 
States may be compared with the organization of the 
prosecutorial function in the Federal system. The entire 
country is divided into 93 Federal districts, each of which 
has a prosecutor's office headed by a U.S. Attorney. As 
in many States the U.S. Attorney General formally oc
cupies the position of chief prosecution officer. Efforts 
have been made to coordinate and supervise the prosecu
torial activities of U.S. Attorneys' offices by the Depart
ment of Justice Criminal Division, which furnishes re
search and manpower assistance, performs certain train
ing functions, and establishes major prosecutorial policy 
for the entire country. It also assumes more direct re
spo'.1sibility for decisions in certain kinds of cases when 
cer.tralized control is deemed particularly important. 

PROBLEMS OF DEVELOPING EFFECTIVE STATE 

COORDINATION 

Recognition of the need for greater State responsibility 
for local law enforcement is not a recent development. 
The Wickersham Commission in 1931 called attention 
to the changing nature of this country's law enforcement 
needs: 

In the formative era we had a great and justified 
fear of centralization. But overdecel)tralization may 
be quite as bad as overcentralization. Under the 
conditions of transportation to-day and with the fa
cilities for and coming of highly organized crime, 
the State is as natural a unit as the county or town 
was a century ago. . . . When but little in the way 
of administration was needed and legislative regula
tions were relatively few, occasional exercise of local 
private judgment as to enforcement of laws of state
wide application did little or no harm. With the 
coming of great urban centers, the rise of industrial 
communities, and the development of communica
tion and transportation, this private judgment on the 
part of local officials has become an obstacle to effi
cient administration. In more than one State re
fusal of local prosecutors to enforce State laws in the 
locality led to legislation providing for removal by 
some central authority long before the national prohi
bition act. But this is a crude substitute for a con
trol over prosecutions by a central responsible office, 
beyond the reach of local politics, analogous to what 
obtains in the Federal system.33 

In the 35 years since the Wickersham Commission rec
ommended greater State action, some halting steps have 



been taken by a few States, notably CalifCJrnia and Alaska, 
but for all practical purposes the prevailing pattern re
.nains substantially the same. Why has so little been done 
when the need has been so clear? 

There are the inherent problems involved in promul
gating constitutional or legislative enactments on the 
State level where that is required. Any proposals which 
require legislative action face the possibility of substan
tial delays. Any proposals for government reorganiza
tion, the establishment of new agencies, or the granting 
of new powers to old agencies inevitably meet resistance 
from vested interests. 

The political dimensions of the problem should not be 
underestimated even when no constitutional or legislative 
action is required. Local prosecutors' offices are often 
heavily involved in the intricacies of politics on the local 
government level. Similarly the State attorney general 
01' any similar State officer or agency which might be 
looked to as a focal point for coordination will also often 
be heavily involved in State politics. When attempts to 
coordinate law enforcement begin to be 'interpreted as 
involving State control and State supervision, friction 
may develop between State and local government. 

While progress toward a more coherent law enforce
ment organization is beset by difficulties, the need to move 
in this direction is compelling. County prosecutoriallines 
which made little sense in the 1930's often make no sense 
today. The growth of enormous urban complexes that 
transcend county and even State lines, the rapid mobility 
of the modern day criminal, and the increased incidence 
of organized criminal activity make the need for coordi
nation of prosecutorial efforts greater today than it was 
30 years ago. Realistic recognition of the difficulties, 
however, should be helpful in planning programs for 
action. 

STATE COORDINATION OF LOCAL PROSECUTION 

To accomplish the desired coordination, different ad
ministrative approaches may be desirable in different 
States, depending on the governmental structure and 
political practicalities. Consequently it is not feasible to 
describe in detail the type of State machinery required, 
but it is possible to sketch the basic features of a State
level operation geared to policy coordination and the 
provision of services to local prosecutors. 

Sta.te coordination of local prosecution implies involve
ment of a State office in local prosecutions. This State 
coordination could mean control of all prosecutorial de
cision making by the State attorney general or a similar 
officer. It could mean that local prosecutors would be 
required to obtain approval from the State officer at each 
key point in processing a case or that decisions would be 
made initiaHy in the State capital or by agents sent out by 
the State office. Although this is the approach followed 
in a few small States, in most places it would present un
acceptable disadvantages. It would be unduly cumber
some and inefficient, requiring a large investment of man
power at the State level and resulting in decisions by 
persons too far from the scene. Moreover, most of the 
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advantages of locally centered prosecution would be 
forfeited. 

There are of course certain instances where such de
tailed control by a State officer is desirable. The attorney 
general in some States has direct responsibility for the 
enforcement of certain laws, such as the antitrust laws or 
consumer fraud statutes. And as already noted, in many 
States the attorney general may send in a special prosecu
tor to deal with cases of official corruption or with other 
cases of special importance. But these limited situations 
do not provide a basis for a general assumption of the 
prosecutorial function at the State level. 

Coordination by the State Attorney General. A pref
erable type of coordination would involve the State attor
ney general in providing technical and statistical services, 
engaging in training operations, and developing rules of 
general applicability for the various kinds of discretionary 
decisions prosecutors make. Some examples of the kinds 
of policies that are appropriate for State formulation are: 

A State attorney general, perhaps in response to devel
oping court decisions or rules, might formulate guidelines 
on the circumstances under which local prosecutors should 
routinely make certain information and evidence avail
able to defense counsel before trial. 

A State attorney general, after consultation with State 
youth and correctional authorities, might develop a pro
gram under which local prosecutors obtain probation 
reports before proceeding with the prosecution of certain 
classes of youthful offenders. 

A State attorney general might establish rules requiring 
local prosecutors to reveaJ in open court the negotiations 
leading up to the tender of a guilty plea. 

A State attorney general might fonnulate guidelines 
on the types of cases in which noncriminal dispositions 
should be pursued and the circumstances undel' which 
court approval should be obtained. 

Under this approach there would often be a need for 
local prosecutors to formulate still more detailed rules. 
For eXilmple, local prosecutors might be required to make 
rules for preservice and inservice training of their assist
ants within broad State guidelines describing the extent 
and nature of the training. The State function in such 
an area would consist of establishing such guidelines; 
assisting the local prosecutors with curriculum develop
ment ann providing training materials, specialized in
structors, and other forms of technical assistance; and 
inspecting and reviewing the local operation to ensure 
compliance with the basic State standards. 

There are other kinds of State policy coordination 
that might be adopted. The attorney general might 
perform a purely advisory or consultative function either 
for the individual cases or with respect to general policies. 
State involvement might be limited simply to require
ments that local prosecutors develop policies covering 
given subjects. Such limited coordination might reduce 
e:{isting fragmentation in many States, but it would not 
appear to strike the appropriate balance between cen
tralized control and autonomous local prosecutorial 
opera ion. 
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State Council of Prosecutors. To assist in the develop
ment of prosecutorial policy a couDcil comprised of the 
attorney general and all the local prosecutors in the State 
would be desirable. Such a council would be helpful 
both in those States where the attorney general already 
has the power to promulgate policy, as well as in those 
where it is not feasible, legally or politiCally, for him to do 
so. The State attorney general would ordinarily be an 
appropriate person to assume a large role in organizing 
the coundl. In Texas, for example, since 1951 the attor
ney general has annually called a statewide conference of 
county attorneys, district attorneys, and other law 
enforcement officers. 

Such a council might simply be a group which meets 
periodically to exchange views on common problems. 
Although even this limited beginning might involve 
somewhat more statewide coordination than presently 
exists, it would be far better for the cou.ncil to have a real 
policy making function. The meetings of local prosecu
tors already established or provided for in California, 
Indiana, Kansas, Massachusetts, and Texas may be used 
as a limited model, although it is not clear whether these 
bodies have a substantial policy making function. 

Creation of the council would tend to ensure adher
ence by local prosecutors to the State policies. Pro
nouncements resulting from collegial decisions in which 
all participate will be more readily acceptable to inde
pendently elected officials. The council may also have 
the advantage of allaying the fears of local prosecutors 
that their authority is being subverted by a powerful State 
officer. Implementation is a less formidable problem 
when the policies and standards represent the consensus 
of those who must carry them out at the operating level. 
Most important, use of the council in setting statewide 
standards woukd ensure their relevance to local operating 
conditions because they would reflect the views of a group 
of seasoned praCtitioners. 

The fact that the council could meet only periodically 
would limit its effectiveness. It could not, for example, 
assist in the day-to-day interpretation of previously forr.l
ulated policies or deal promptly with problems which may 
arise. Nor could it perform other significant functions 
which require continuing activity or availability through
out the year. In all States, however, the attorney gen
eral's office could bring a continuity of effort that a 
sporadically meeting council cannot. His staff could give 
direction to the council's work by suggesting the areas in 
which statewide standards, programs, and policies are 
needed and by providing the research and other assist
ance required. Review of how the standards work in 
practice could also be a function of the attorney general, 
with the council participating in efforts to obtain compli
ance from local prosecutors. 

There is a need for a regular mechanism by which the 
State officer ean ascertain the extent to which local pros
ecutors apply State policies. When the attorney general 
represents the State in criminal appellate litigation, as 
he does in many States, he will have a partial check 
through his control over the cases that are appealed. The 
development of statewide statistical and case monitoring 

systems, proposed in chapter 7, would provide additional 
sources of information. Limited auditing or inspection 
services for local prosecutors' offices might also be estab
lished. And if statewide policies are made public, it may 
be expected that deviations will arouse the attention of 
the bench or bar. 

Enforcement of Statewide Policies. A difficult issue 
would be presented if a local prosecutor refuses to apply 
a statewide policy or consistently applies it in a way that 
distorts its purpose. It seems clear that a State body, 
whether the attorney general or a prosecutors' C0U21Cil, 
should have final authority on such an issue. Whether 
such authority already inheres in the general powers of 
the attorney general is a question which can only be an
swered on a State-by-State basis. To give a council of 
prosecutors such authority would clearly require consti-
tutional or legislative action by the States. . 

In any event direct confrontation between local and 
State officers on such matters may be expected to occur 
rarely. The interests on both sides normally tend toward 
accommodation rather than confrontation, for political 
officers usually seek to avoid disputes calling into play 
basic questions concerning their ultimate powers. The 
possibility of conflict is minimized by the involvement of 
local officials in the policy-formulation process and by 
their need for the kind of service and assistance which 
the State officer can provide. 

The American Bar Association Commission on Or
ganized Crime and the National Conference of Commis
sioners on Uniform State Laws promulgated in 1952 a 
Model Department of Justice Act designed to clarify how 
the role 0' the State attorney general or a State director 
of criminal justice might be used to encourage coopera
tion among law enforcement officers and to provide gen
eral supervision at the State level over prosecution within 
the State. It is a useful starting point for consideration 
of the types of problems which may arise. 

The following three sections of the Model Act are the 
key provisions dealing with the powers of the State De
partment of Justice headed by the State attorney general 
or director of the Department of Justice, with cooperation 
between State and local law enforcement officials, and 
with surveys of law enforcement: 

SECTION 7. POWERS AND DUTIES OF THE DEPART

MENT OF JUSTICE. 

(1) The powers and duties of the Department of 
Justice shall be the powers and duties now or here
after conferred upon or required of the Attorney 
General, either by the Constitution or by the com
mon and statutory law of this State, and also as 
provided in this act. 

[Alternative Section 7, Powers and Duties of the 
Department of Criminal Justice. 

The powers and duties of the Dej)artment of 
Criminal Justice shall be the powers and duties, in 
respect to the enforcement of the criminal laws of 
the State, now conferred upon or required of the 

----_ .... _----------------------------------_._----- ----



Attorney General, either by the common or statutory 
law of the State, and also as provided in this act.] 

(2) The Attorney General [Director] shall con
sult with and advise the several prosecuting at
torneys in matters relating to the duties of their office. 
The Attorney General [Director] shall maintain a 
general supervision over the prosecuting attorneys 
of the State with a view to obtaining effective and 
uniform enforcement of the criminal laws through
out the State. 

(3) Any prosecuting attorney may request in 
writing the assistance of the Attorney General [Di
rector] in the conduct of any criminal investigation 
or proceeding. The Attorney General [Director] 
may thereafter take whatever action he deems neces
sary to assist the prosecuting attorney in the dis
charge of his duties. Whenever the Attorney Gen
eral [Director] shall take any such action, he shall 
be authorized to exercise all powers and perform all 
duties which by law are conferred upon or required 
of the prosecuting attorney making such request. 

(4) Whenever requested in writing by the Gover
nor, the Attorney General [Director] shall, and when
ever requested in writing by the grand jury of the 
county or by [insert other appropriate agencies], 
the Attorney General [Director] may supersede and 
relieve the prosecuting attorney, intervene in 
any investigation, criminal action, or proceeding in
stituted by the prosecuting attorney, and appear for 
the State in any court or tribunal for the purpose 
of conducting such investigations, criminal actions 
or proceedings as shall be necessary for the protection 
of the rights and interests of the State. 

(5) Whenever in the opinion of the Attorney Gen
eral [Director], the interests of the State will be 
furthered by so doing, the Attorney General [Direc
tor} is authorized and empowered to supersede and 
relieve the prosecuting attorney. The Attorney 
General [Director] may also intervene or participate 
in any pending criminal action or proceeding, initi
ate any criminal action or proceeding that he deems 
necessary and appear for the State in any court or 
tribunal for the purpose of conducting such criminal 
actions or proceedings as shall be necessary, to pro
mote and safeguard the public interests of the State 
and secure the enforcement of the laws of the State. 

(6) Whenever the Attorney General [Director] 
shall supersede and relieve any prosecuting attorney 
or shall intervene or participate in, or initiate or 
conduct any criminal action or proceeding as hereto
fore provided in subsections (4) and (5) of this 
Section, he shall be authorized and empowered to 
exercise all the powers and perform all the duties in 
respect to such criminal actions or proceedings which 
the prosecuting attorney would otherwise be al!lthor
ized or required to exercise or perform, including 
specifically but not exclusively the authority to sign, 
file and present any and all complaints, affidavits, 
informations, presentments, accusations, indictments, 
subpoenas and process of any kind, and to appear be-
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fore all magistrates, grand juries, courts or tribunals; 
and the Attorney General [Director] shall have full 
charge of such investigations, criminal actions or pro
ceedings, and in respects to the same, the prosecuting 
attorney shall exercise only such powers and perform 
such duties as are required of him by the Attorney 
General [Director]. 

(7) Except as provided in this Act, the powers 
and duties conferred upon or required of the Attor
ney General [Director] by this Act shall not be con
strued to deprive the prosecuting attorneys of any 
of their authority in respect to criminal prosecutions, 
01' relieve them from any of their duties to enforce 
the criminal laws of the State. 

SECTION 11. COOPERATION BETWEEN SHERIFFS, 

POLICE, PROSECUTING OFFICIALS, AND ATTORNEY 

GENERAL [DIRECTOR]. 

(1) It shall be the duty of the sheriffs of the sev
eral counties and of the police officers of the several 
municipalities of this State to cooperate with and 
aid the Attorney General [Director] and the several 
prosecuting attorneys in the performance of their 
respective duties. 

(2) It shall be the duty of the several prosecuting 
attorneys of this State to cooperate with and aid the 
Attorney General [Director] in the performance of 
his duties. 

(3) The Attorney General [Director] may, from 
time to time, and as often as may be required, call 
into conference the prosecuting attorneys and sher
iffs of the several counties and the chiefs of police 
of the several municipalities of this State or such of 
them as he may deem advisable, for the purpose of 
discussing the duties of their respective offices with 
the view to the adequate and uniform enforcement 
of the criminal laws of this State. Each prosecut
ing attorney, sheriff or chief of police shall be al
lowed his actual and necessary expenses incurred in 
attending a conference with the Attorney General 
[Director] . 

SECTION 12. SURVEY OF LAW ENFORCEMENT. 

The Attorney General [Director] is authorized 
and empowered to make studies and surveys of the 
organization, procedures and methods of operation 
and administration of all law enforcement agencies 
within the State, with the view toward preventing 
crime, improving the administration of criminal jus
tice, and securing a better enforcement of the crimi
nal law. Such studies may in~lude the procedures 
and results of sentencing, where sentences are open 
to discretion. Upon completing any such study and 
survey, the Attorney General [Director] shall for
ward his report of said study and survey, together 
with his recommendat.ions, to the Governor and to 
the General Session of the Legislature. 



Chc.pter 7 

Administration of the Courts 

There is widespread consciousness of the archaic 
and inefficient methods used in many courts to process, 
schedule, and dispose of their business. Judges, attorneys, 
and professional organizations have pointed out ways in 
which the courts are poorly structured and organized, in
stances in which their administrative and business methods 
are inadequate, and their common failure to treat jurors 
and witnesses decently. 

Many authorities have also expressed concern that the 
criminal law system is not as fair or effective as it should 
be because it fails to work expeditiously. In those courts 
in which high volume interferes with the orderly move
ment of cases and creates tremendous pressure to dispose 
of business, one may observe concomita-nt delay in the dis
position of cases and hasty consideration when these cases 
come to be heard. Undue delay is as inconsistent with the 
goals of the system as a hasty process in which decisions 
are made without opportunity for deliberation. 

In contrast with Great Britain, where the period from 
arrest to final appeal often is as short as four months/ in 
many States one and one-half years are required to process 
litigated cases from arrest through trial to final disposition 
on appeal. In Passaic and Essex Counties, New Jersey, 
during March 1965 the median times in felony cases from 
accusation to trial were approximately 13 and 12 months 
respectively.2 At the same time in the parish of New 
Orleans, criminal defendants waited as long as two years 
for trial.3 These jurisdictions are not singled out as ex
treme. Indeed, the fact that delay statistics are available 
at all indicates a degree of administrative management not 
available in many courts. 

The courts' inability to handle their volume of cases 
has many deleterious effects. Most criminal cases are dis
posed of by dismissal or by plea of guilty. Dismissals often 
result from the prosecutor's desire to keep his caseload 
down to a more manageable size and from the loss of evi
dence due to the reluctance of witnesses to appear. De
fendants often manipulate the system to obtain sentencing 
concessions in return for guilty pleas. Conversely de
fendants unable to secure pretrial release on bail are under 
heavy pressure to plead guilty and begin serving their 
terms promptly. 

As the backlog of cases mounts, delay increases and 
the pressure to dispose of cases becomes overwhelming. 
Clearing the dockets comes to be an end ii1 and of 
itself, and haste rather than intelligent deliberation is the 

1 Reporl 0/ the Interdepartmental Committee on the Business 0/ the Criminal 
Courts, C><D. ND. 1289, at 4 (1961): ABA CDmm. on Appellate Delay in Criminal 
Ca.es, Appellate Delay in Criminal Cases: A Report, 3 AM. cnI,t. L.Q. ISO (1964). 
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norm of practice. Disposition by dismissal or by guilty 
plea is often characterized by hasty decision with little 
attention given to penal and correctional considerations. 

Delay prior to trial is most dramatic, but much of the 
delay in the total criminal process occurs after trial and 
sentence, at the stage of appellate review. In many States 
10 to 18 months may elapse between imposition of a sen
tence and final disposition of an appeal,4 Delay at the 
appellate level often prolongs the release on bail of poten
tially dangerous convicted offenders. For many offend
ers, including those placed on probation, it may mean 
the postponement of needed correctional treatment. 

Delay may diminish the deterrent effect of our system 
of justice in the eyes of potential offenders. It may also 
undermine the public's confidence in the system. If a 
prime function of the criminal law is to embody and ex
press through its judgments community standards of 
proper social conduct, delay casts a shadow on our com
mitment to these values, 

The causes of delay are manifold: lack of resources, 
inefficient management, and an increasing number of 
cases to be decided. In no court has a quantitative rela
tionship been drawn to show how much each cause con
tributes to the problem. 

Criticism has led to movements for court reform 
and reorganization in which capable and conscien
tious persons acting individually or in professional or 
community groups have sought to improve the operation 
and structure of courts. Many improvements in State 
court organization, in the minor courts, and in other areas 
of judicial administration have resulted from such efforts. 

Despite important advances made in a dozen or more 
States, the operation of many of the courts in this country 
remains cumbersome and disjointed. Internal manage
ment tends to be archaic, inefficient, and wholly out of 
tune with modern improvements in management and 
communications. After commenting on the absence of 
change over the years in methods of presenting, recording, 
and preserving judicial records Chief Justice Warren 
noted: 

[A] federal court in one of our large metropolitan 
areas . . . was far behind in its dockets and was 
having obvious administrative difficulties . . . In the 
course of [a] survey it was observed that one of the 
deputy clerks whose desk was next to the wall made 

:! 1965 ADMINISTRATIVE OFFICE OF TilE n.J. COURTS, ANN. liEI'. 13 (table B-9). 
II From the State Capitals, April 1965, .it 1-
·1 ABA Comm. on Appellate Delay in [:riminal Cases, supra note 1, at 151. 
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frequent trips, disappearing into the corridor, anCI it 
was then observed that these trips appeared to be in 
response to a knocking from the other side of the wall. 
In due course the reason for this mysterious conduct 
was disclosed. On the other side of the wall was the 
probation office which had a telephone, while there 
was no telephone in the clerk's office. Consequently, 
knowledgeable lawyers who needed to telephone to 
the clerk's office would call the probation officer who 
would knock on the wall so that the deputy clerk 
would come to answer the telephone. . 

This strange practice arose because the clerk did 
not permit a telephone in the office. He said he was 
opposed to the telephone on principle. This incident 
is not from the dark ages. It happened as recently as 
1.958. Even in the Supreme Court, we haven't kept 
pace with the times. For instance, when r became 
Chief Justice in 1953, the docket entries were still be
ing made in longhand. It wasn't until the 1957 Term 
that we began using a typed loose-leaf docket. 

Incidents such as this, and there are others, of 
themselves suggest the need for a thorough systems 
analysis of the mechanical operations involved in our 
court system.5 

The Chief Justice's description is indicative of the 
widespread inefficiency in our courts. Members of the 
Commission staff have observed that judicial vacancies 
often remained unfilled for considerable periods, despite 
an overwhelming backlog, and that judges failed to ap
pear in court or sat only part of the day. In some cities 
branches of the criminal court are administratively sepa
rated so that although one judge may dispose of most of 
his work within two hours, there is no system for alleviat
ing the overload of others who are unable to dispose of 
all of their cases. During the summer months it is not 
uncommon to find few judges available for criminal 
cases; judicial vacations may be as long as four months. 
Since vacation periods usually are not staggered, the han
dling of criminal cases slows dramatically during this 
period. 

Frequently a court system has no procedure for 
shifting judges when one falls ill, goes on vacation, or 
takes the day off, or when case pressures in one court build 
up because of increases in arrests. Many States have 
attempted to meet these problems by informally using 
visiting judges; however, "this is a haphazard, spur-of-the
moment solution the success of which depends on chance 
rather than planning." 6 

Far too many courts cannot effectively perform their 
housekeeping chores. Operation of toc!ay's courts re
quires the professional and continuous gathering and 
assessment of up-to-date information and statistics 
for scheduling, calendaring, and budgeting. Bu;;i
ness affairs of the courts not directly related to the 
disposition of cases must also be taken care of. Court 
personnel must be hired, paid, and supervised; supplies 
must be ordered and inventoried; facilities and equipment 
must be kept working and available. Accurate records 
must be kep.t to provide career data on criminal offenders 
and to provide a basis for decisions on deployment of 

G American Law Institute annual meeting, May 18, 1966, 4a ALI Proceedings 
151-52 (1966). 

6 ADA SECTION OF JUDICIAL ADMINISTRATION, THE IMPROVEMENT OF TJIE ADMINIS
TRATION OF JUSTICE 14 (,lth cd. 1961). 

'; See, e.g., Komlt, Tile Judge as Administrator-Let Us Look at Him, 8 
KA:<1. L. REV. 435 (1960). 
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judicial manpower and for long-term research and 
planning. 

Often the ultimate responsibility for handling these 
matters falls to judges. In more than 20 jurisdictions 
judges must not only supervise these tasks but must ac
tually do them, usually aided only by untrained court 
clerks. Even where the workload is small enough to 
allow adequate attention to administrative and judicial 
,duties, judges rarely have background or training in ad
ministration; nor are they ordinarIly selected on that 
basis.7 

These defects in administration are compounded by a 
lack of administrative control unparalleled in other seg
ments of government or in industry. As one judge ex
plained this development: 

The stuff with which judges deal is controversy. 
From earliest times it has been recognized that judgl?,.s 
should be as free as possible from outside pressures so 
that their decisions might rest on the very merits of 
the cases. From this it came to be assumed that 
judges should be completely independent in general. 
Hence they should be independent in their time and 
schedules and in the administration of their courts. 

As a result, in the judicial department of most 
states, no one is in charge. . . . s 

Independence in rendering decisions should not be 
carried over to administr3.tion. Yet not even the chief 
judge in most States has been delegated the power to ad
minister; there is no focal point for control within the 
courts. 

This lack of internal control is illustrated in a recent 
study of the judicial system of Tennessee. 

The predominant characteristics of the administra
tion of Tennessee courts are the absence of centralized 
controls and the resulting lack of coherence and uni
formity. Each court is generally admini~tered sep
arately and independently from all other courts. 
There is little centralization even within individual 
counties .... 

The administrative affairs of the municipal courts 
are handled altogether on the municipal level. Few, 
if any, meaningful generalizations can be drawn with 
respect to their administrative practices, other than 
to say that they vary widely. 

The general sessions, county and similar courts of 
limited trial jurisdiction are ... generally ... ad
ministered on a county-by-county basis. The cir
cuit, chancery and criminal courts, while they are 
State courts, are dependent upon county governments 
for many of their administrative functions or affairs. 

There is, accordingly, a diffusion of responsibility 
and resulting divergence in administrative practices 
across the state .... 0 

The Iowa Court Study Commission pointed out that 

below the courts of general jurisdiction we have a 
plethora of separate courts which have grown up 
like Topsy without any over-all view of the court 

S Uhlcnhopp, Judicial Reorganization in lown, 4j~ IOWA L. REV. 6, 39 (1958). 
o Tennessee Law Revision Common. The Iudicial System of Tennessee-A Back

ground Survey 31-33 (mimeD. Mar. 1, 1966). 
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system: municipal courts, superior courts, justice of 
the peace courts, mayors courts, and police cou~ts. 
Largely they are founded on the town and townshIp. 
Those were the governmental units generally em
ployed in 1846.10 

Systemic and structural dis~rg~nization is often seep in 
its worst form in the lower crImmal courts. Such dIsor
ganization, when coupled with ~ lack of.administrat~ve C?
hesiveness, may lead to confuSIOn and Illegal practices m 
the administration of justice. In Tennessee, for example, 
all but 3 of the more than 200 city courts have no jurisdic
tion to imprison offenders; their power is limited to lery
ing fines. Yet a recent survey revealed that 48 of 99 CIty 
court judges thought themselves able to imprison for 
violations of city ordinances; 9 of 90 judges thought that 
they could imprison defendants for violations of State 
statutes.ll Although judges of the State courts are pre
cluded from practicing law,12 in one lower t::ourt the city 
attorney was also the city judge.13 

Disorganhation also makes it difficult to communicate 
changes in case law and legislative changes down to the 
lower courts. In Virginia one-third of the justices of the 
peace responding to a survey indicated that they did not 
inform defendants of th~ir right to remain silent, and a 
substantial number of justices were unaware that changes 
had been made in their power to impose contempt sanc
tions.14 

Many lower courts cannot support the probation of
ficers, social workers, and psychiatrists who make the dis
position of offenders more than a mere choice between jail, 
fine, or freedom. A Wisconsin judge has noted the effects 
of such conditions: 

Later on, when attitudes have become hardened and 
the pattern of anti-social conduct has become fixed, 
felony courts and prison authorities try to rehabilitate 
the offender. Then they appoint court psychiatrists, 
order pre-sentence social investigations and staff 
prisons with experts in human salvage. But that 
is ... often too late ... 15 

In a number of cities an offender may be charged, for 
example, with petit larceny in anyone of three or more 
courts: a city or municipal police court, a county court, 
or a State trial court of general jurisdiction. Each of 
these courts may have different rules and policies resulting 
from differences in judges, prosecutors, and traditions. 
One court may be overloaded with cases, while the docket 
of another is current, and the court can take time for its 
work. In one set of courts the judges may be nonlawyers, 
the cases may be prosecuted by police officers, and proba
tion services may be unknown. In other courts there may 
be judges trained in the law, professional prosecutors, and 
probation officers, but great disparities still may exist in 
the quality of personnel. Judicial and prosecutorial sal
aries and the budgets for probation services in the same 
city may differ. 

An arbitrary choice by the arresting police officer of the 
court to which he will bring a defendant may determine 
the offender's final disposition, the type of treatment he 

10 Iowa Court Study Comm'n, Report to the Sixty.First General Assembly of 
Iowa, pt. 1, at 3 (mimeo. Jan. 4, 1965). 

11 SHERIDAN, U~DAN JUSTICE 43 (1964). 
l!! Tennessee Law Revision Comm'n, OPe cit. supra note 9, nt 70. 
13 SHERIDAN, OPe cit. supra no~'" 11, at 18. 
'H, Virginia Comm. of Judicial Conference of Courts of Record to Study Probe 

lema of Justices of the Peace, Report to Judicial Council of Comm. of Circuit 
Judges 23-24 (1965). 

will receive, or his chances for eventual reintegration into 
the community. 

The public is financially burdened by the existence of 
two or more parallel sets of courts. When each court 
orders its supplies separately or keeps its records sepa
rately, or when more judges are used than are necessary, 
taxpayers must pay the additional costs. 

All of the defects delineated do not exist in every court 
system; most States and localities do exhibit at least one of 
these deficiencies, and many exhibit quite a few. Law 
enforcement, the offender, and the public must pay the 
price for the continued operation of these largely out
moded practices. 

The public must pay the social and financial costs of 
crimes committed by offenders released pending consid
eration of their cases, of crimes committed by persons who 
might have avoided a life of crime but for the lack of 
correctional treatment, an~ of crimes committed by per
sons prematurely released because of caseload pressures 
that the court is unable to handle. 

Participants in a trial must also pay, in time or dollars or 
both. Policemen must await the calling of cases in which 
they are to testify; other witnesses wait for their cases to 
be called, sometimes from one day to the next and often 
at a considerable financial loss. The same is true for 
jurors. 

The current status of the operation of the courts has 
consequences for the offender as well. Whether ulti
mately adjudged guilty or innocent, days drift by while 
his status remains unclarified. His job is lost. Bills and 
obligations accumulate. His family is unprovided for; it 
may start to disintegrate or become dependent on public 
assistance. 

STRUCTURAL AND ORGANIZATIONAL RE
FORM OF THE COURTS 

The complex problems of court administration will not 
yield to anyone simple solution, but a well-structured and 
efficiently organized system is a condition precedent to 
further change. Rebuilding the structure and organiza
tion of the administration of criminal justice has two 
aspects, the creation of a unified, simplified court struc
ture within a State and the establishment of clear and 
direct administrative responsibility within that system. 

A UNIFIED COURT SYSTEM 

Proposals for the unification and simplification of court 
structures have long been part of programs for court re
form. 16 The Model State Judicial Article, which has 
been endorsed by the American Bar Association 17 em
bodies the most recent statement of these principles. This 
Article, together with the drafters' comments, is reprinted 
at the end of this chapter. Other model constitutional 
provisions have been drafted by the National Municipal 
League and the American Judicature Society. 

Integration of all courts in a State into a single State 
court system which consolidates courts at the same level is 

]5 Hansen, Inside a Police COUTt, Trial, Feb.-March 1966, p. 33. 
16 See generally ELLIOTT, IMPROVINC Dun counTS (1959); POUND, ORGANIZATION OF 

COURTS (1940)' VANDERBILT, Essentials oj a Sound Iudicial System, 48 NW. U.L. 
REV. 1 (1953) .'Winters, Stalf; COllrt jUodernization, 38 STATE COV'T 181 (1965). 

]7 Winters, A,B.A. House oj Delegates Approves Model Judicial Article lor State 
Constitutions, 45 J. AM. JUD. soe'y 279 (1962). 



a recurring element of reform. The unseemly and poten
tially venal institution of the profit-making court, which 
is seen primarily as a source of local revenue, is eliminated, 
and all fines and fees are paid to the State treasury. At 
the same time local inability to finance adequate courts 
and related facilities is alleviated. 

Arizona in 1960 unified its judicial system under the 
administrative direction of the chief justice. In 1962 
Colorado similarly unified its judiciary, transferring the 
work of justice of the peace courts to county courts. A 
New York constitutional amendment in 1961 accom
plished major court urlification within New York City by 
merging several minor city courts into the State trial 
court of general jurisdiction. Connecticut, New Mex
ico, North Dakota, Ohio, and Wisconsin have reformed 
their lower courts within the last decade,18 and Vermont 
created district courts to replace municipal courts in 
1965.10 

In 1947 the judicial power of New Jersey was vested in 
a Supreme Court, a Superior Court, 21 county courts, and 
courts of limited jurisdiction.20 A dozen or more courts, 
including justice of the peace courts, were abolished. The 
highest court was empowered to make rules governing the 
administration, practice, and procedure in the State courts. 
According to one authority, 

though county and municipal courts were not con
solidated into the main trial court, the experience of 
that state has demonstrated how much may be ac
complished by effective provision for administrative 
authority coupled with a reasonable degree of unifica
tion of the court system .... 21 

In 1964 a new judicial article became effective in Illi
nois. It vested the judicial power of the State in a Su
preme Court, an Appellate Court, and Circuit Courts. 
The Supreme Court was granted administrative authority 
over all State courts.22 Administrative control in each cir
cuit was vested in the Chief Judge of the circuit.23 Local 
courts were either assimilated into the State court system 
or abolished, and all courts became courts of record.24 

In 1961 Maine replaced 74 local municipal and justice 
of the peace courts with a statewide system of district 
courts, at the same time centralizing administrative au
thority.25 Similarly, Michigan has provided for a fully 
unified court system, including one statewide court of gen
eral jurisdiction and statewide courts of limited jurisdic
tion to be established in place of justice of the peace 
courts by 1968. The Supreme Court was given rulemak
ing and administrative power over the entire State 
judicial system. 

Traditionally jurisdictional lines have primarily fol
l.ow~~ county lines, with the county court as the unit of 
JudICial management. In an era of rapidly shifting popu
lation, however, jurisdictional lines must accurately reflect 
?urrent community growth so that there will be enough 
Judges to handle cases and so that all sitting judges will be 
kept busy. In some States the county court has been 
superseded by judicial districts which may include several 
counties or cut across county lines. In 1965 the Okla
homa and Arkansas legislatures provided for judicial re-

( 
18 See generally Winters, State Court Modernization, 38 STATE COV'T 181 182-83 
u~. ' 
;: XI£I"! & HARR!S, JUDICIAL .ADMINISTIlATION-1965, at 611 n.129 (1966). 
- AmerIca? ~udlcaturc SOClCty, A Selected Chronology and Bibliography of 

Co~rt OrgamzatIon Reform, Information Sheet No. 26, Aug. 1, !963, p. 3. 
•• Trumbull, ,Th!, State Caurt Systems, 328 ANNALS 134, 139 (1960). 
-.. Freels, 1l1&nolS Court Re/orm-A Two·Year Success Star'" 49 J AM JUO 
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districting.26 In Oklahoma the Supreme Court is to 
divide the State into zones of equal judicial workload, 
while in Arkansas certain district lines are to be redrawn 
on the basis of recommendations of the Arkansas Judicial 
Commission. 

CLEAR AND CENTRALIZED ADMINISTRATIVE AND RULEMAK

ING AUTHORITY 

As the foregoing examples of State reform indicate, de
velopment of clear authority and responsibility for court 
management have been considered essential for effective 
administration. Under the Model State Judicial Article 
the chief justice is executive head of the judicial system. 
In Connecticut this power is exercised by a specially ap
pointed administrative judge and in New York by a com
mittee of judges. In any event it is important that power 
be vested in a single group, or preferably in one person, to 
ensure that decision making does not become unwieldy, 
responsibility dispersed, and accountability lacking. 

On the local court level there is a parallel need for ad
ministrative power, including superintendence of calen
dars, assignment of physical and personnel resources, and 
control over budgets. The most common solution has 
been to vest this power in a presiding or administrative 
judge within a court. 

To supplement its administrative responsibility and au
thority, the judiciary in most Sta.tes has been given vary
ing degrees of rulemaking power over the procedures for 
handling its business. This power is needed because legis
latures cannot deal with these problemr. effectively. As 
Justice Cardozo noted: 

The legislature, informed only casually and inter
mittently of the needs and problems of the courts, 
without expert or responsible or disinterested or sys
tematic advice as to the workings of one rule or an
other, patches the fabric here and there, and mars 
often when it would mend.27 

Rulemaking authority ordinarily is vested in the highest 
court, as in the Federal system, although in some States 
the power rests with a judicial conference or judicial 
council. Both approaches lodge the power in men con
tinuously and intimately involved with the procedures 
that fonn the basis of the rules. Under either approach a 
group of experts may be called upon to assist in develop
ingrules. 

For centralized administration of the court system to 
prove effective, the need for careful selection and proper 
training of those who are to exercise administrative respon
sibility must be recognized. Administrative judges and 
judges of one-man courts should be specially trained. 
Consideration should be given to the education of judges 
and court administrators in graduate schools of business 
administration. Curricula including such subjects as cost 
analysis, budgeting, statistical analysis, and production 
scheduling must be developed for specialized preservice 
and inservice training. Judicial conferences may also 
serve as useful vehicles for transmitting information and 
experience on court administration. 

:!3 Klein & Wilson, Judicial Administration, in 1964 ANN. SURl'EY AM. L. 653, 
665. 

2t American Judicature Society, supra note 20, at 11. 
"" [d. at 9. 
:m KLEIN &. HARRIS, op. cit. supra note 19, at 621 0.]79 • 
Zl Quoted in ADA SECTION OF JUDICIAL ADfw.UNISTRATION, op. cit. &upra note 6, at 52. 
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Judges should be freed from unnecessary administrative 
chores. Some 30 States have provided for an administra
tive office to aid the judiciary by collecting judicial statis
tics, managing fiscal affairs, furnishing supplie's and equip
ment, supervising court personnel, performing duties in 
connection with the assignment of judges, and carrying 
out various other duties. In many of these States, how
ever, the duties of this office are very limited and its 
potential has not yet been realized. Models for the as
signment of functions to this office are provided by the 
Administrative Office of the U.S. Courts, similar offices in 
several large States,28 and the work of the American 
Bar Association and the National Conference of Com
missioners on Uniform State Laws in developing the 
Model Act to Provide for an Administrator for the State 
Courts, which is printed at the end of this chapter. 

Judges of local courts also can be relieved of burden
some administrative duties by the delegation of adminis
trative chores to the office of the court administrator. In 
statewide systems administrators should be provided for 
each level of court within the system or perhaps for a set 
of courts encompassing a county or district. 

Resistance to change commonly found in the judiciary 
and in related institutions must be overcome. To some 
extent this can be brought about by education. In many 
States administrative positions go to judges strictly on the 
basis of seniority, rather than on the bases of interest or 
talent in management. Administrative capability and 
innovation should become a key element for selection and 
advancement of judges and court administrators within 
the State court system. 

A MODEL TIMETABLE FOR THE PROCESSING 
OF CRIMINAL CASES 

In part delay can be avoided by improved administra
tion of the courts and by new methods for scheduling and 
monitoring cases. Delay can also be alleviated by com
mitting more money and more manpower to deal with 
caseloads. Yet a certain amount of delay is inherent in 
a criminal case. :Mobilization of police and civilian 
witnesses, prosecution, defense, and judiciary is a com
plex task. Each part of the process requires certain key 
participants, whose behavior cannot be predicted with 
certainty. Last-minute plea negotiations free judges and 
cOl;lrtrooms unexpectedly. Last-minute postponements 
because of the unavailability of key witnesses or conflict
ing engagements of counsel unbalance court scheduling. 
Predicting when a trial will end is necessarily inexact and 
rigid schedules for pretrial and judicial events are im
possible. Even with these limitations it is possible to 
establish boundaries for permissible time intervals, both 
for individual steps in the process and for the case as a 
whole. 

In this section a model timetable for scheduling a crim
inal case is suggested. It proposes reasonable intervals 
between specific steps in the proceedings, for example, that 
preliminary hearing for jailed defendants follow initial 
appearance before the magistrate by not more than 72 

"" [d • • t 17. 
"" T.his .ppro.ch resembles th.t of the L.ws of Sweden, ch. 24 (1942), which 

uses timetables for suspects in custody. It is also similar to the approach used 
in the Report 0/ lhe British Interdepartmental Committee on. the Business 0/ 
the Criminal Courts, eMD. NO. 1289 (1961). 

30 Rule 5(0) of the Federnl Rules of Criminal Procedure requires judicial pres. 

hours. Adherence to this timetable would result in the 
disposition through trial of almost all criminal cases within 
four months and the decision of appeals within an addi
tional five months. While any time limit is somewhat 
arbitrary, nine months would appear to he a reasonable 
period of time to litigate the typical criminal case fully 
through appeal; it would be difficult to justify any longer 
period. 

Development of such a timetable can serve a number 
of ends. First, it can emphasize the potential of the 
process to deal with its business with alacrity, and it can 
suggest the kinds of steps necessary to dispose of cases 
within a reasonable time. Second, it can help to dis
tinguish between the necessary and the needless delay. 
Third, it can help to eliminate the commonly observed 
passage of time during which nothing happens. 

Inclusion of the timetable is intended to indicate the 
usefulness of the approach and to suggest guidelines. to 
be used by jurisdictions in developing a timetable for their 
local conditions. There may be cases in which local cir
cumstances will require longer periods for particular steps 
in the process, although in many cases it would appear pos
sible to set substantially shorter intervals than suggested 
here. In any event, the proposed intervals would provide 
a standard against which local practice may be measured. 

When examining these time intervals, courts should 
not be content with comparing their average performance 
in criminal cases with the timetable standard. For even 
in the most congested courts many cases pass through 
quickly to a guilty plea, and the average, therefore, may 
appear deceptively short. The timetable represents an 
effort to state a minimum standard whi.ch should be met 
not only by the average case but by all cases, save only 
perhaps a very small percentage of truly exceptional 
situations. 

No model will hold for all types of crimes. The sched
uling problems of a disorderly conduct case are different 
from those of a homicide trial, as are those of a stock 
fraud violation or antitrust case from a burglary prosecu,.. 
tion. Within these broad confines it is still possible to pro
vide guidelines for those who are concerned about the im
pact of delay on fair and effective law enforcement. The 
general guidelines are not arbitrary rules. 20 

At least 7 points in the process de~erve special attention: 
1. Arrest 
2. First judicial appearance (presentment or prelim

inary hearing) 
3. Formal charge (indictment or filing of the in-

formation) 
4. Pretrial motions and applications 
5. Trial 
6. Sentencing 
7. Appellate review 

1. Arrest to First Judicial Appearance. In the absence 
of a requirement, statutory or otherwise, that an arrested 
person be brought before a committing magistrate within 
a specified time, this appearance should be within 24 
hours after arrest.30 

entation "without unnecessary delay." This rule has been interpreted as 
requiring production of the accused in far less than 24 hours. Mallory v. United 
Stales, 354 U.S. 449 (1957). Twenty St.tes provide that nn .rrested person be 
brought before a magistrate "without unnecessary delay," while nine others une 
slightly different language, but without Bpecification of a particular time interval. 
See ALI, MODEL CODE OF rRE·AnIlAICNMENT PROCEDURE 230 (Tent. Dra(t No.1, 1966). 



Because of the need to secure the attendance of wit
nesses and to prepare cases, the prosecutor and defense 
counsel are seldom able to proceed immediately with the 
preliminary hearing to determine probable cause. A 
date for the preliminary hearing should be fixed at the 
initial appearance if the defense does not waive the pre
liminary hearing. 

Compliance with this standard would be facilitated by, 
and in some cases may require, extension of the operating 
hours of courts. In some cities it may prove desirable to 
have magistrates continually available to make prompt 
judicial appearance possible. 

Because defendants are usually unrepresented by 
counsel at the time of their arrest, arranging for the ac
cused to appear before a committing magistrate within 
this 24-hour period must rest largely with police and 
prosecution. To comply with this standard and because 
it is desirable that the prosecutor rather than the police 
make the decision whether to charge,al it is essential that 
the police immediately refer to the prosecutor's office all 
arrests other than those in which they have made a de
termination to refer the arrested person to some other 
community agency for treatment. The COLIrt can review 
the prosecutor's adherence to the 24-hour rtquirement by 
demanding that he periodically file a list of all cases with 
the time of arrest and the time for presentment in court 
or release. Programs for the early assignment of counsel 
to the accused and for assistance to arrested persons at 
the stationhouse would strengthen compliance with s'tand
ards for speedy judicial appearance. In communities 
where stationhouse bail is used for the early release of 
arrested persons and where police summonses are used to 
avoid unnecessary arrest, the accused need not appear in 
court until the scheduled preliminary hearing. 

If the uefendant is jailed, the preliminary hearing 
should be held within 72 hours. If the defendant has 
been released, a period of up to seven days before the pre
liminary hearing may be justified. In those cases in which 
these standards cannot be met because of the unavail
ability of necessary witnesses, it should be the prosecutor's 
duty to report this fact to the court before the time for 
hearing. The court would then set the hearing for the 
earliest possible date. A calendar of such scheduled hear
ings, separately listing jailed defendants, should be estab
lished in each court to enable the judges to maintain 
effective control and to prevent delay. 

2. Appearance to Formal Charge. When the formal 
charge is in the form of an information, it should follow 
judicial appearance and preliminary hearing or waiver 
thereof by not more than 72 hours for incarcerated de
fendants and seven days for released defendants. 

In jurisdictions where formal charge is by grand jury 
indictment and the preliminary hearing is not designed to 
serve as a discovery device, presentment to the grand jury 
might replace the preliminary hearing. In most of these 
jurisdictions the prosecution should be able to present the 
matter to the grand jury within the time scheduled for the 
preliminary hearing. In jurisdictions where the grand 
jury does not sit throughout the year, the preliminary 

31 See p. 5 Jupra. 
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hearing must be held, and the indictment should be 
sought the next time the grand jury convenes. 

Where the preliminary hearing serves as a discovery 
device, presentment of the case to the grand jury on the 
same day as the preliminary hearing would avoid bringing 
the witnesses to the courthouse twice. In any event, a 
grand jury should sit frequently, and where it does not, 
defendants should be freely permitted to waive inuict
ment by the grand jury. Allowing one day after grand 
jury consideration for the preparation of the indictment, 
the filing of the indictment or infonnation should follow 
first judicial appearance within 15 days for released de
fendants and 7 days for jailed defendants. 

Arraignment of jailed defendants on the indictment or 
information should take place the following court day, 
For those released on bail arraignment should promptly 
follow filing of the charge, allowing three days to enable 
the prosecutor to notify the defendant that a charge has. 
been filed. 

In many court systems the preliminary hearing is held in 
a lower court, and felony charges then must be filed in a 
different court. After the preliminary hearing has been 
held or waived, the lower court has finished its role, but 
the felony court may as yet know nothing about the case. 
To remedy this the lower court or the prosecu.tor should 
regularly prepare a list of all cases bound over to the 
felony court, indicating the date of disposition. Submis
sion of such a list to the felony court will alert it to the 
pendency of specific cases, and the prosecutor's office 
should be required to furnish an explanation for delays 
that exceed the court's time norms. Of course, these 
problems would be largely avoided by unification of the 
felony and lower courts, as recommended in chapter 3. 

A modified standard will be desirable where the pros
ecutor's office has instituted a precharge conference as de
scribed in chapter 1 of this report. Such a conference, or 
preparation for it, should be regarded as an acceptable 
reason for delay in filing the charge. In such instances 
the prosecutor's reasons for delay should include a state
ment of the time needed for investigation and decision. 

3. Formal Charge to Pretrial Proceedings. At the time 
of arraignment a trial date is set and a time fixed within 
which defense counsel may make motions challenging the 
formal charge, seeking discovery and inspection, asserting 
pleas. in bar, seeking suppression of evidence, or raising 
questlOns as to the defendant's mental or physical capac
ity. Barring exceptional circumstances such as unusual
ly complicated cases, all motions 'and other pretrial 
applications should be filed within 10 days of arraignment 
on the indictment and entry of the plea. Motions should 
be heard within one week of filing. 

4. Pretrial to Trial. Pretrial motions are a major 
source of delay in most systems. Often delay is occasioned 
by a judge's failure to decide these motions promptly. 
Judges should be required to decide pretrial motions 
within three weeks of hearing. 

Postponement of trial dates with the consent of both 
the prosecution and defense is common during this pe
riod. The defendant may want to postpone the day when 
he will have to start serving his jail term. Or he may 

I 
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hope that time will dim the interest of the prosecutor and 
witnesses. The prosecutor, perhaps because he hopes for 
an eventual guilty plea and because he has other cases to 
occupy his time, too readily acquiesces to defense requests 
for adjournment. During most of this time the parties do 
nothing to move the case closer to resolution, and when it 
again appears on the calendar, it is often at the same stage 
of preparedness as it was before the adjournment. 

In many cases delay at this stage reflects the parties' at
tempts to jockey for position in negotiations for a plea of 
guilty. Use of the conference procedure recommended 
in chapter 1 should help provide a formal point in time 
for these negotiations and should obviate some of this 
delay. 

Delay is also commonly created by defense counsel who 
has not obtained a fee from his client. The courts have 
a legitimate interest in seeing that those who defend per
sons charged with crime are paid, and it is well known that 
after conviction defendants ·often lose interest in paying 
counsel. Steps should be' taken to ensure that the case is 
not unduly delayed, that defense counsel does not use this 
period to extort an exorbitant fee, and that the defendant 
is not able to delay trial merely by declining to pay his 
lawyer. When the judge hears a request for an adjourn
ment based on nonpayment, he should inquire into the 
reasonableness of the fee and the defendant's ability to 
raise it by legitimate means. This inquiry may reduce 

Model Timetable for Felony Cases 

the incidence of crimes committed to obtain money for 
legal fees.. A solution suggested by the Federal Criminal 
Justice Act is to provide legal services to marginally poor 
defendants, with the defendant paying that part of the fee 
which he can and public funds underwriting the rest. 

Responsibility for managing the court's calendar and for 
the orderly hearing of cases should lie primarily with the 
court, not with the parties. If courts are to exercise effec
tive calendar control and to expedite the cases before them, 
they must reject consent of the parties as a basis for grant
ing adjournments. The court must inquire into the rea
sons for the parties' request for adjournment and deter
mine the adequacy of the grounds upon which adjourn
ment is sought. The question of allowable delay must be 
thought of in terms of broader interests than the con
venience or desires of the primary participants in the pro
ceedings. Barring exceptional circu.mstances trial should 
follow within nine weeks of arraignment on the indict
ment or information. If no motions are made, this period 
should be substantially shortened. 

5. Conviction to Sentencing. Time is needed at this 
stage for making postconviction motions and for preparing 
a presentence investigation report by the probation officer 
and occasionally by defense counsel. Absent exceptional 
circumstances, sentencing should follow conviction with
in 14 to 21 days. 

Arrest \ r= ~~~:cial ~ f~~:~:; ~ r::= Arraignment 
~" __ ---' ApP'"'''' . '\ , __ " _~1..:;:da:::-y_---,) I 
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Arrest to First Judicial Appearance. Many States and the 
Federal courts requirli appearance "without unnecessary delay." 
Depending on the circumstances, a few hours-or less-may be 
regarded as "unnecessary delay." Compliance with this stand
ard may require extension of court operating hours and the 
continual availability of a magistrate. 

First Judicial Appearance to Arraignment. Standards here are 
complicated because: (a) a shorter period is appropriate for de-

In jan 

7 days 

On ball 

fendants in jail than for those released; (b) preliminary hearings 
are waived in many cases, and the formality and usefulness of 
the hearing varies; (c) formal charge in some cases is by grand 
jury indictment, while in others b,. prosecutor's information
usually the right to indictment can be waived by the defendant; 
and (d) in many jurisdictions proceedings through preliminary 
hearing in felony cases are in one court while grand jury charge 
and subsequent proceedings are in another. While in all cases 



6. Sentencing to Appellate Review. A considerable 
period of time often passes in the prosecution of the 
appeal. The appeals process involves many steps, some 
of which must be taken within a certain time, depending 
upon the various State nlles.32 

First, an appeal must be noted. In Colorado and Kan
sas, for example, the notice of appeal may be filed up to 
six months after imposition of sentence; several other 
States require filing of the appeal within 10 days of the 
imposition of sentence. 

Second, a record must be prepared. Here the per
missible time interval varies from 20 days in Georgia to 
two years in Minnesota. Frequently. it is difficult to 
obtain a stenographic transcript. Many State appellate 
courts still require printed records, and extensions for this 
purpose are liberally granted. 

Third, briefs must be prepared. The time permitted 
varies from 3 weeks to 105 days, and extensions are com
mon. In addition there is a lapse between filing of the 
brief and the oral argument or final submission. While 
some States give priority to criminal cases, this practice 
also varies widely, particularly when the summer or Easter 
recess intervenes. 

The final stage, the interval between argument 
and the announcement of decision, varies from an average 
of 11 days in Nevada to 6 months in New Mexico. Some 
appellate courts follow the practice of affirming con
victions without opinion or by per curiam memorandum 
if no novel principle of law is involved. 

Preparation for Trial 

9 weeks maximum 

Motion. 
Deciding Trial 

these steps should take no more than 17 days, in most cases it 
should be possible to accomplish them in substantially less time. 

Arraignment to Trial. Many of the increasing number of mo
tions require the judge to hear and decide factual issues. Dis
couery orders may require time for the assembling and scroening 
of documents. The recommended standard would allow slightly 
more than 5 weeks for these steps and would allow a total of 9 
weeks between arraignment and trial. Where complicated mo-

3~ ABA Comm. on Appellate Delay in Criminal Cases, supra note 1, at 151-54,. 
:1.1Id. at 151. 
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A 1964 American Bar Association study revealed that 
time intervals between sentence and final disposition of 
an appeal ranged from 10 to 18 months; in no State was 
the time less than 5 months.33 

An appeal should be prosecuted and the decision an
nounced within five months from the time of sen
tence. Much of the present delay is attributable to un
reasonably long statutory periods for steps in the process. 
Since assigned counsel are available to bring appeals for 
most indigent defendants, there appears to be no reason 
why an appeal should not be noted within 10 days of con
viction, as in the Federal system. While exceptionally 
long and complicated cases may require granting addi
tional time on application to the court, the rules should 
provide for docketing the record on appeal within 40 days 
of the notice of appeal, with the appellant's brief 30 days 
thereafter and another 30 days for the respondent's brief. 
These are the time periods proposed by the Committee 
on Rules of Practice of the Judicial Conference of the 
United States in its Proposed Uniform Rules of Federal 
Appellate Procedure. Reply briefs should be allowed 
only with leave of the court granted at the time for oral 
argument. The court should hear oral argument in 
criminal appeals within two weeks of the filing of the 
respondent's brief. 

As with the stage between the preliminary hearing and 
filing of the formal charge, the filing of a notice of appeal 
in the trial court does not alert the appellate court to the 
pendency of the case. The case is usually brought to that 

Sentencing 

14·21 days 

5 months 
maxl~um 

Appellate 
Review 

tions are not involved, the period before trial should be shortened. 

Trial to Sentence. During this period a presentence investi
gation should be completed. 

Sentence to Appellate Review. This standard is based on the 
time periods of the proposed Uniform Rules of Federal Appellate 
Procedure. Many jurisdictions would haue to change existing 
practices concerning printing and preparation of records to meet 
this standard. 
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court's attention only when the record on appeal has been 
prepared and is ready for docketing, which may be weeks 
or months after the time for docketing permitted by court 
rules. Yet at that point dismissal of the appeal for failure 
to comply with the rules is too drastic a sanction, and the 
court has no choice but to accept the late filing. What is 
needed, therefore, is a device whereby the appellate court 
may exercise control at an earlier stage of the proceedings. 
The simplest device seems to be to require the trial court 
clerk to notify the appellate court as soon as notice of 
appeal is filed. The court will then be able to set up a 
calendar of cases in which the record is due for filing. 
Any delay in complying with the court rules will be re
flected immediately on such a calendar, enabling the court 
to make prompt inquiry into the reasons for the delay. 

IMPLEMENTATION TECHNIQUES 

A court could establish a timetable by local rule or by 
calendar order, and where rulemaking power is totally 
lacking, permissive legislation should be enacted. Im
plementation of the timetable would require firm manage
ment and calendar control by the local courts. A time
table for the steps in a criminal proceeding will be of no 
value unless there is enough manpower to enable the courts 
and the prosecutors to comply with it. The problems of 
delay stem in part from overloading the system of justice; 
often there are too many cases to be processed by too few 
people. Long-range solutions lie in increased public ex
penditures that will permit staffing the system with many 
more qualified persons. Without substantial expansion of 
personnel and facilities, reform will fail. 

Legislatures of 12 States have recently increased the 
number of judgeships to alleviate congestion and delay 
resulting from growing caseloads.3'1 Research needed on 
the optimal workload of a judge and on the development 
of guidelines for when more judicial positions are re
quired. Some States have moved in this dir"!ction by 
constitutional provisions automatically increasing the 
number of judicial positions with the population. 

In addition to the creation of more judgeships, the prob
lem of manpower can also be alleviated by more efficient 
use of available judges. One immediate step is to curtail 
judicial vacations, particularly over the summer. 

As recently as four years ago in the District of Columbia 
the entire trial bench took three months' vacation. Since 
that time vacations have been gradually shortened to eight 
weeks for most judges. There is a need not only to shorten 
vacations but to stagger them so that the criminal backlog 
does not dramatically increase over the summer months. 
The foregoing applies not only to trial courts but also to 
those appellate courts in which excesses exist. 

Public Reporting of Delayed Cases. A timetable 
should be integrated with a court record keeping sys
tem, whether manual or electronic data processing are 
used. This system could be keyed to produce at least 
once a week a list of cases in which the time between steps 
has exceeded the norm by more than a stated amount. 
For example, if a formal charge has been filed and the 
,seven days have passed without arraignment of the de-

31 Arkansas, California, Connecticut, Georgia, Indiana, Kansas, Maryland, 1Hs
souri, Nebraska, New York, North Carolina, nnd Oregon did so in 1965. KLEIN & 
tlARnrS, ap. cit. supra note 19, at 619-20. 

fend ant, thl:; case would appear on that week's list. The 
list could be circulated to the chief judge, the local prose
cutor, and the State attorney general. To be pub
licly accessible, the lists should be filed with the 
clerk as a public record of the court. A tabulation of 
cases which appeared on such a list during the course of 
the year should be included in the published annual re
port of the court administrator. 

Special Calendars. Consideration should be given to 
the establishment of special calendars to handle delayed 
cases, particularly those in which the delay occurs after 
arraignment on the formal charge and before trial. Cases 
which fall behind schedule might be transferred to a 
special calendar in which special efforts will be made to 
move them. The experience of the Supreme Court of 
New York County with its special "blockbuster" calendar 
provides a useful example.su 

CASE MONITORING AND SCHEDULING 

Courts have not developed a system for monitoring their 
workload to ensure that necessary priorities are established 
and that routine cases are not unduly delayed. Tradi
tionally court management and scheduling have centered 
around three types of documents. The first is the case 
file, in which original documents, warrants, indictments, 
motions, judgments, and the like are maintained as the 
permanent and official historical record of the case. 
The second, the docket, typically a looseleaf volume made 
up of separate sheets for each case, is an operating docu
ment consisting of entries for each important event in a 
case from beginning to end. The third, which is gen
erally used by the court to determine its future operations, 
is the calendar, a list of all cases pending in court or those 
at a particular stage of the process, for example, those 
aW'aiting trial. The term "calendar" is also used to de
scribe the list of cases to be considered by a court on a 
particular day or at a particular sitting of the court. 

In a court with a small workload a judge can easily 
keep track of every defendant and every case pending or 
to be heard at a particular term. He can readily see 
from the docket how long a case has been pending, what 
is its current status, and where delay is occurring; by a 
glance at the calendar he can see if he has too many cases 
scheduled for a given sitting and can set cases for con
venient times. The calendar also tells him how many 
cases he has to deal with and how many are waiting at 
each stage of the process. 

In a badly congested court or in a busy urban court 
this simple system often breaks down. The number of 
cases increases, and it becomes harder to keep track of the 
dockets and to monitor individual cases. Cases pile up 
and the calendar grows, causing problems in scheduling 
and in establishing priorities to dispose of complex cases. 

In some multijudge courts each judge individually op
erates his own calendar with cases being assigned to him 
for all purposes. Other courts are divided into parts in 
which a judge performs only one judicial function, such 
as hearing motions, trying jury cases, or sentencing de
fendants. The cases move from part to part, and each 

"" 21 RECORD OF N.Y.C.D.A. 159 (1966). 



stage of the case is likely to be handled by a different 
judge. This approach may increase the efficiency of in
dividual judges and enable them to deal with more cases, 
but it results in the loss of an overall view and control of 
cases as they move through the process. 

A key limitation of the calendar system in a busy court 
is that cases tend to be scrutinized one by one as they 
appear on a particular day's calendar. In the sched
uling of the next appearance of a case, attention 
is directed at the single case without consideration of 
its relation to the entire caseload of the court in terms of 
priorities, delay, attorney commitments, and the avail
ability of judges and courtrooms. Rather than monitor 
the flow of cases, the calendar system catches them 
only as they come up. Cases are not measured against 
fixed standards or timetables for disposition; nor are 
priorities assigned among cases. Moreover, the calendar 
system does not allow the court a simple method of identi
fying those cases which have not met time standards at 
various stages of the trial process. 

In the discussion of pretrial release the importance of 
giving priority to the trial of detained defendants over 
those released before trial was mentioned. Similar pri
orities are recommended for cases involving defendants 
threatening dangerous behavior while awaiting trial. A 
third sort of priority might be assigned on the basis of 
the type of crime charged, for example, ensuring speedy 
dispositions of serious charges or of particularly danger
ous and threatening activity. In Philadelphia special 
priorities have been established to assure that defendants 
charged with violent crimes come to trial within 30 days 
of indictment. 

An obv:ious limitation to the priority technique is that 
for each case granted preference, another must be held 
up. While limited priorities are both necessary and de
sirable, little would be accomplished by an approach that 
inevitably results in even greater delay for the general 
run of cases. Priorities and timetables, therefore, are two 
parts of a whole, one designed to provide a standard for 
disposition of routine cases and the other aimed at ensur
ing disposition of the unusual case. 

Scheduling cases for some stages of the trial process is 
usually simple. Arraignment, motions, and sentence re
quire relatively little court time. They do not require 
the numbers of witnesses and jurors that must be brought 
together in a trial, and the tactical interests in delay are 
low at these stages. It is the scheduling of the trial itself 
that is difficult. 

Of all the variables in trial scheduling, including the 
priorities to be assigned other cases on the -ealendar, the 
availability of judges, courtrooms, prosecutors, witnesses, 
and jurors, the most troublesome one is the availability of 
defense counsel. Particularly in those communities where 
the trial practice tends to be concentrated in a few law
yers, lengthy delay in the trial of criminal cases may 
result from actual or claimed conflicts in engagements of 
counsel. In some metropolitan areas retaining certain 
busy practitioners is equivalent to obtaining an au,tomatic 
12- to l8-month delay in the trial of the case. 
But because of the frequency with which cases are ad-

89 

journed or settled by guilty plea or by dismissal, many 
claimed conflicts are in fact not conflicts at all. 

Sound case scheduling must take greater account of at
torney availability and priorities than is possible under ex
isting calendar practices. In urban areas attorneys typi
caIly appear before more than one judge and in more than 
one court. An apparent solution lies in a centralized rec
ord of attorney commitments for use in scheduling cases. 
In large jurisdictions data processing equipment may be 
called for. Denver maintains three master computer 
tapes, one containing all active civil cases, one all pending 
criminal cases, and a third all attorneys and their commit
ments. In the preparation of the civil trial calendar cases 
ready for trial from the civil case tape are compared with 
the attorney commitments on the attorney tape, produc
ing a tentative trial schedule. There are plans to extend 
this technique to the criminal trial schedule and to include 
in the computer evaluation such priority factors as wheth
er and how long the defendant has been detained awaiting 
trial, and the seriousness of the crime charged. 

Denver is also experimenting with the use of electronic 
computers to collect, compare, and display court manage
ment and scheduling information to enable courts to deal 
more effectively with their caseloads. In appendix E to 
this report is a preliminary examination of alternative 
methods to improve court business procedures. It seems 
clear that use of electronic computers is efficient for only 
the largest courts. But computer costs may be justified 
if the machines are shared with other courts and perhaps 
with other gov'ernmental users. As more communities 
employ computers for taxation, motor vehicle and other 
licen'sing, and payrolls, these computers may be shared 
with the courts. 

Aside from its application to the daily administrative 
tasks of the court, computer technology provides useful 
techniques for the analysis and improvement of court 
methods. The Report of the Science and Technology 
Task Force describes the application of one such tech
nique, computer simulation, to the flow of cases through 
a metropolitan court. Data on court operations are fed 
into the computer, and statistical estimation and predic
tion techniques are applied to operations, time lags, per
sonnel, workloads, etc. 

The most important feature of computer simulation is 
that potential court changes may be evaluated without 
disturbing the court process. For example, this technique 
allows a prediction of the additional resources needed to 
dispose of court business within certain time standards, 
the effect on delay of empaneling two grand juries instead 
of one, or the number of prosecutors needed if a certain 
number of judges were to be appointed. 

The chart in appendix E of this report estimates 
equipment that would appear appropriate for use in 
jurisdictions of varying sizes and workloads. It is based 
on the assumption that all court business operations in the 
jurisdiction are integrated in a single judicial management 
center using the most sophisticated machines justified by 
the workload. The chart indicates that in only about 300 
of the largest jurisdictions have the caseloads reached 
proportions that justify a punched card or computer sys-
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tem. For the remaining jurisdictions improved manual 
systems should be adequate. 

These 300 courts are the city and suburban courts, and 
it is here that the great volume of criminal cases and 
court delay are found. Greater attention to modern 
management techniques, even by rural courts, can be pro
ductive because the traditional methods of court man
agement in many respects are cumbersome and inefficient. 
Small communities can economize in the operations of 
their courts by adopting, for example, the design and 
application of more efficient manual forms, preprinted for 
common entries with multiple copies and carbon paper 
inserts so that one entry can be used for several purposes. 
A simple multiple-ply complaint form could contain car
bon copies to serve as an initial docket entry form, index 
card, calendaring entry, and statistical records form, all to 
be completed by one set of entries. Moreover, as local 
courts become more fully integrated into a statewide 
court system, local court busines~ and trial methods should 
be made compatible with those of other courts. 

TREATMENT OF JURORS AND WITNESSES 

Citizens who serve as witnesses and jurors are vital to 
the handling of a criminal case. For many citizens it is 
almost entirely through this service that their impressions 
of the system are formed. 

In recent years there has been growing concern that 
the average citizen identifies himself less and less with the 
criminal process and its officials. In particular, citizens 
have manifested reluctance to come forward with infor
mation, to participate as witnesses in judicial proceedings, 
and to serve as jurors. The causes of these negative at
titudes are many and complex, but some aspects of the 
problem may be traced directly to the treatment accorded 
witnesses and jurors. 

Facilities for witnesses and jurors, as a rule, are either 
inadequate or nonexistent. Sensitivity to the needs of 
witnesses who are required to return to court again and 
again, often at considera:ble personal sacrifice, is usually 
lacking. 

Compensation is generally so low that service as a juror 
or witness is a serious financial burden. In the Dis
trict of Columbia, for example, the Court of General 
Sessions compensates witnesses at the rate of 75 cents per 
day. Most witnesses, however, are unaware that provi
sion for compensation exists. In the U.S. District Courts 
witnesses are paid $4 a day. But problems still exist. 

Sam is a $40-a-day truck driv-er. Last year, he ap
peared 16 times in District Court as a witness in a 
murder case. Each time, he was paid a $4 witness 
fee by the court. His boss refused to pay him his 
usual $40-a-day during the appearances.30 

As a result, Sam, the father of six children, lost $574 in 
wages. The impact of jury service is often equally harm
ful. Jury fees are usually higher than those for witnesses, 
but they still do not approach a reasonable approximation 
of normal daily wages.37 

:10 Valenline, Witnesses Who Help Insure Justice Deserve Justice in Fees, Bar 
Feels, Washington Post, Feb. 28, 1966, § il, p. I, col. a. 

:11 In the Federal District Court jurors arc poid S10 n day. In the Milwaukee 
Connt,v,. Wis" Circuit Court witnesses are paid $5 pcr day, jurors 812. 

The problem is more than one of inadequate compensa
tion. Jury service and appearance as a witness are duties 
of citizenship to be assumed even if they involve financial 
sacrifice. But repeated court appearances occasioned by 
adjournment of trials interfere with the private and busi
ness lives of witnesses and jurors. This waste of time, 
compounded by inadequate compensation, cannot be 
justified. 

In courts in many cities witnesses must come to court 
each time the case is called and must sit through the entire 
calendar call, although most cases OIl the calendar will be 
settled by a guilty plea. Only a small number of the 
scheduled cases could possibly be tried that very day be
cause of the shortage of judges. Adjournments are fre
quently requested and almost routinely granted. Rarely 
is an attempt made to notify the witnesses that the trial 
will not proceed as scheduled. A noted former prose
cutor from New York writes: 

In my job as District Attorney I frequently re
ceived serious complaints from witnesses who were 
greatly inconvenienced, and at times their jobs were 
put in jeopardy because of the necessity of coming 
back again and again when cases appeared on the 
calendar and were adjourned. In addition to that, 
there is never proper provision made for their full 
compensation for loss of time. Of course, I realize 
some limit must be put on compensation, but today 
any worthwhile mechanic can earn anywhere from 
$25.00 to $40.00 a day at his regular job. 

In many instances, witnesses . . . develop an at
titude that henceforth they will never act as witnesses 
again. Complainants and witnesses are innocent 
victims in these situations, and some real thought 
should be given as to how to minimize the incon
venience to which they are subjected and to make 
them feel that what they are doing is appreciated by 
the people and the authorities.ss 

The full impact of these problems does not become 
apparent until one realizes that a witness may be the vic
tim of the offense and that he is often from the same low 
stratum of the community as the defendant. The eco
nomic impact bears most harshly on people whose 
wages are usually paid on an hourly or daily basis. Such 
experiences can only aggravate the feeling of a major 
segment of the community that the law does them no 
good. 

In addition, complainants commonly have difficulty re
covering stolen property held by the police for periods 
substantially longer than would appear necessary. The 
process for reclaiming the property often is cumbersome, 
involving the preparation of numerous forms and the 
necessity of going from office to office. Police and pros
ecutive agencies should simplify procedures for the 
prompt return of property. Where photographing the 
evidence will suffice for pu.rposes of evidence at trial, this 
technique should be more broadly used. Of course, in 
many cases the property must be available for trial, but 
return of the property should be expected immediately 
after disposition of the case. 

as Letter Crom Edward S. Silver, former District Attorney DC Kings County 
(Brooklyn) f N.Y., to James Vorenhcrg, Director, Office of Criminal Justice, U.S. 
Depnrtment of Justice, Nov. 18, 19u4. 
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In nearly every criminal case at least one police officer 
appears as a witness for the prosecution. Police waste 
many hours at court awaiting the call of cases which will 
be disposed of by plea or continued to a later date. Their 
attendance, sometimes daily, substantially drains law en
forcement resources. If an officer makes an arrest late in 
the evening during a 4:00 p.m.-to-midnight tour of duty, 
he must appear the next morning in court, wait all morn
ing for nis case to be called, and then return to work again 
at 4: 00 p.m. Or he may be required to appear on his 
day off. Often these court appearances are uncom
pensated.so The overall effect is to tempt officers to 
avoid arrests prior to their day off or when they are on the 
midnight or four o'clock tour, to make them overtired 
when they return to work, and to lower morale generally. 
And when additional compensation is provided, the effect 
of repeated appearances is to expend public funds un
necessarily. 

Much waste of police time occurs when an arrested 
person makes his initial court appearance. Almost al
ways the hearing is either waived by the defendant or 
adjourned. to a later date to permit both sides to prepare. 
Police officers should not be required to appear in court at 
this point. A written statement of the facts of the offense 
prepared by the officer immediately after the arrest and 
signed by him should suffice until the hearing is actually 
held. This should help solve the problem of police being 
required to appear in court during the day between night 
tours of duty. 

The juror who comes to court to hear evidence and help 
render a verdict and then spends most of his time being 
shuffled about has good reason to feel "manipulated, used 
and otherwise treated as a pawn in a game." 40 The lack 
of minimally decent physical facilities in many cou.rt
houses, particularly the lower courts, increases their frus
tration and resentment. Witnesses and jurors must often 
spend idle hours in crowded courtrooms or noisy corridors 
because many of these courts do not provide lounges or 
other facilities. Telephones for those who could conduct 
some of their business at the courthouse and reading mate
rial for those in forced idleness are lacking almost every
where. 

IMPROVING TREATMENT OF JURORS AND WITNESSES 

Adequate compensation must be provided for jurors and 
witnesses. This need not mean paying exorbitant sums, 
or even compensating a man at the same wage he ordi
narily earns, but it does envision more than a token pay
ment. Such payment should reduce financial sacrifice 
without encouraging "professional witnesses" and possible 
perjury. With respect to physical facilities, separate 
lounge facilities for witnesses and jurors should be pro
vided. These rooms should be supplied with reading 
matter, telephones, and perhaps a television set. 

One solution to problems of better use of these persons' 
time lies in more efficient calendaring and scheduling of 

39 Recently several jur!sdictions have provided for compensation to police wit
nesses. A 1965 CongressIOnal enactment provides compensation for officers in the 
District of Columbia testifying during nonworking ltours. In April 1966 Doston 
n!located $25~,OOO lor this purpose; ¥ayor Collins commentecl that "'It is only 
f.lglu that .pohc~ officers should get tJns extra payor lime Off.l .•. 'They are en
titled to. 1t. Night o.ffi<:ers should be compensated fOT nny time they spend in 

91 

cases and in more efficient management of the courts and 
prosecutors' offices. The disposition of most cases, parti
cularly those involving guilty pleas and adjournments, can 
be ascertained by the prosecutor in advance of court ap
pearances so that witnesses are not made to appear unnec
essarily. Prosecutors should have a rough idea of which 
of the remaining cases are ready for trial and will be tried 
promptly. Plea negotiations should precede the calendar 
call by several days so that where agreement to enter a 
guilty plea has been reached, witnesses could be advised 
that they need not appear. 

To some extent the unnecessary repetition of court 
appearances by witnesses is caused by archaic subpoena 
practices under which witnesses must be directed to ap
pear in court on <. specified date. In the absence of ad
vance knowledge of the precise date of trial, some courts 
and prosecutors feel obliged to direct witnesses to appear 
each time the case is on the calendar. Courts should 
provide a procedure whereby witnesses can be instmcted 
to appear when directed by the prosecutor or the court 
clerk. 

Finally, technology may develop new techniques for 
procuring the attendance of witnesses or jurors. For ex
ample, those with a fixed place of work or residence might 
be placed on telephone alert and called shortly before their 
appearance is needed. Under special circumstances wit
nesses might be furnished transistorized radios similar to 
those used by doctors in radio page systems. 

Better scheduling of cases for trial will result in 
better assignment of jurors and earlier release of jurors 
not called upon to serve during a given day so that 
they may return to work. Metropolitan areas can sub
stantially reduce the number of jurors called for service 
and can ensure their more effective use by instituting 
central jury parts in which the juror needs of a num
ber of courts are met from a centrally administered pool. 
Jurors not needed in one court are used elsewhere. 
This procedure is successful in New York County. Com
munities might also provide incoming jury panels with a 
presentation concerning their role and importance in the 
criminal justice process. For example, officials in New 
York have recently produced a film, "The True and the 
Just," for jurors. l1 It discusses the background of the 
jury system and examines a juror's actions and reactions 
from the time he is notified to serve until the time the 
jury deliberates. The film was financed by the Ford 
Foundation and is designed for use elsewhere in the 
United States. 

Of course, even if every court system in the Nation 
accepted the programs suggested, the problems of citi· 
zens' apathy and hostility woule! not vanish. But our 
system of justice would function more effectively if citi
zens emerged from their courtroom experience with a 
deeper understanding of and appreciation for the prob. 
lems of the administration of justice. 

court.'" Prior to this enactment Boston police officers "spent mnny hours in 
court On their ULlYS oil without compensation nfter making arrests while on night 
duty." Record American (Boston), Apr. 16,1966, p. 5, co). 1. 

.,0 Waiuwrlght, A Legnl Miscarriage 0/ Justice, Life, Nov. 19, 1965, p. 30. 
<it Moscow, Film Jar Jurors. N."Y.L.J., Apr. 22,1966, p. I, col. 6. 
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ABA MODEL STATE JUDICIAL ARTICLE (1962) 

SEC. 1. THE JUDICIAL POWER. 

The judicial power of the State shall be vested ex
clusively in one Court of Justice which shall be divided 
into one Supreme Court, one Court of Appeals, one 
Trial Court of General Jurisdiction known as the Dis
trict Court, and one Trial Court of Limited Jurisdiction 
known as the Magistrate's Court. 
Committee comment: It is contemplated to set up by this sec
tion a single unified judicial system with a single court of orig
inal jurisdiction. This follows the recommendation of advo
cates of judicial reform from Pound to Vanderbilt. And this is 
one of the recommendations made by the American Bar Asso
ciation in 1938. It is a reflection of the unfortunate experiences 
too many states have had with multiple courts of original 
jurisdiction. 

Thirteen states with large populations and consequently with 
an extremely busy judicial system now provide for an inter
mediate appellate court. It is expected that more and more 
states will find this kind of a court to be a real aid in dealing 
with problems of congestion in the appellate system. The 
Model Judicial Article, therdore, provides for such a court. 

The titles of the trial courts may, of course, vary from juris
diction to jurisdiction. The ones chosen here are merely for 
purposes of example .. 

SEC. 2. THE SUPREME COURT. 

Par. 1. Composition. The Supreme Court shall con
sist of the Chief Justice of the State and (four) (six) 
Associate Justices of the Supreme Court. 
Committee comment: The question of the number of justices 
is not one which has an ideal solution and the number may 
vary from state to state. The experience of the United States 
Supreme Court would indicate that any number above nine 
has passed the point of diminishing returns. On the other 
hand, the number must be large enough to divide the tasks 
sufficiently to give the justices ample time for reflection and 
deliberation in the preparation of opinions. 

The Committee is of the view that the number of justices 
should be fixed by the Constitution to avoid such suggestions 
as that of McReynolds when he was Attorney-General, adopted 
by President Franklin D. Roosevelt in his court-packing plan, 
to increase the number of justices in order to effect a change 
in the substance of the Court's opinion. 

The Committee is of the opinion that the Supreme Court 
should not sit in divisions, but has not made provisions to 
prohibit it. Such a practice has been utilized by several state 
jurisdictions. Its main purpose is, of course, to allow the 
high court to increase the number of cases which it can hear 
in order to overcome or prevent delay and congestion. It must 
be recognized, however, that decisions by divisions, even if 
provided for by the Constitution, will not have the same force 
and effect as a decision of the whole Court. Moreover, sitting 
in divisions creates the possibility of minority views on the 
Court becoming controlling doctrine because of the accident of 
the make-up of a division. It is the Committee's belief, there
£ore, that while divisions could be utilized for clearing tempo
rary oongestion or delay, an intermediate appellate court and/or 
a limitation on the Supreme Court's appellate jurisdiction are 
more appropriate long-term remedies. 

Par. 2. Jurisdiction. 
A. Original jurisdiction. The Supreme Court shall 

have Ino original jurisdiction, but it shall have the power 
to issue all writs necessary or appropriate in aid of its 
appellate jurisdiction. 
Committee comment: It is the view of the Committee that no 
original jurisdiction be imposed on the high court. That court 
lacks facilities for the fact finding process inherent in every ques
tion of original jurisdiction. References to masters and ref-

erees, in the pattern of the United States Supreme Court, do not 
seem so adequate or desirable as requiring the case to enter the 
judicial system by way of the trial court. 

Silence on the question of the issuance of writs has generally 
been interpreted as authorizing the Supreme Court to issue origi
nal writs. It is proposed to eliminate this power for the same 
reasons that call for the elimination of original jurisdiction. By 
way of its appellate jurisdiction, the high court can review all 
grants or denials of writs below and can properly, in the extraor
dinary cases, remove a case from the lower court to the high 
court even before judgment on the petition for the writ has been 
made by the lower court. 

B. Appellate jurisdiction. Appeals from a judgment 
of the District Court imposing a sentence of death or life 
imprisonment, or imprisonment for a term of 25 years or 
more, shall be taken directly to the Supreme Court. In 
all other cases, criminal and civil, the Supreme Court 
shall exercise appellate jurisdiction under such terms and 
conditions as it sh_ J specify in rules, except that such rules 
shall provide that a defendant shall have an absolute right 
to one appeal in all criminal cases. On all .appeals 
authorized to be taken to the Supreme Court in criminal 
cases, that Court shall have the power to review all ques
tions of law and, to the extent provided by rule, to review 
and revise the sentence imposed. 
Committee comment: The only categories of cases in which the 
Committee felt that it was necessary to impose compulsory juris
diction were those involving the life of the defendant and those 
involving liberty of the defendant for an extensive period of time. 
Most high courts now exercise this power in capital cases. For 
this purpose the Committee was unable to rationalize a distinc
tion between capital cases and long-term sentences of imprison
ment. 

As to all other matters it was believed that the appellate power 
should be exercised in accordance with the demands of the times. 
On the question whether this allocation of power should be in 
the Court or in the legislature, the Committee chose the Court 
for several reasons. Among others, these reasons included: 1) 
the fact that such power in the Court would enhance the inde
pendence of the judiciary; 2) the fact that it would place the 
power to meet current problems in the hands of those most likely 
to be expert in the subject; 3) the fact that the rule making 
power was more flexible than the legislative power in its capacity 
to meet the demands of judicial administration. 

The proposal that the appellate power in criminal cases include 
the power to review sentences is based on the efficacious use to 
which that power has been put by the Court of Criminal Appeals 
in England. Recognizing the possibility of undesirable impo
sition on the appellate processes, the Committee thought it desir
able to leave the Court with the power to limit the categories of 
cases in which sentences would be reviewed. 

SEC. 3. THE COURT OF APPEALS. 

The Court of Appeals shall consist of as many divisions 
as the Supreme Court shall determine to be necessary. 
Each division of the Court of Appeals shall consist of 
three judges. The Court of Appeals shall have no original 
jurisdiction, except that it may be authorized by rules of 
the Supreme Court to review directly decisions of admin
istrative agencies of the State and it may be authorized by 
rules of the Supreme Court to issue all writs necessary or 
appropriate in aid of its appellate jurisdiction. In all 
other cases, it shall exercise appellate jurisdiction under 
such terms and conditions as the Supreme Court shall 
specify by rules which shall, however, provide that a de
fendant shall have an absolute right to one appeal in all 
criminal cases and which may include the authority to re
view and revise sentences in criminal cases. 

I 



Commitee comment: The necessity for intermediate courts of 
appeal, al:eady existent in thirteen states an~ likely to become 
necessary m others, was ~he reason the: Co;llnmlttee fe!t that I?ro
vision should be made m the ConstltutlOn for their creatlon. 
The primary function of such a court would be to hear appeals 
in cases which the Supreme Court should not be expected to 
handle because of the importance of its business. The jurisdic
tion of the court of appeals has, therefore, been framed in the 
same terms, except for the Supreme Court's compulsory jurisdic
tion as is the jurisdiction of the Supreme Court itself. The 
sam~ reasons exist for allotting the power to the Supreme Court 
rather than the legislature to specify the jurisdiction. 

SEC. 4. THE DISTRICT AND MAGISTRATE'S COURTS. 

Par. 1. Composition. The District Court shall be 
composed of such number of divisions and the District and 
Magistrate's Courts shall be composed of such number of 
judges as the Supreme Court shall determine to be neces
sary, except that each district shall be a geographic unit 
fixed by the Supreme Court and shall have at least one 
judge. Every judge of the District and Magistrate's 
Courts shall be eligible to sit in every district. 
Committee comment: The number of District Court judges and 
magistrates and District Court divisions must be flexible in order 
to allow for adjustlnent to new conditions. The authorization 
to provide for "divisions" was thought desirable in terms of the 
need for specialized courts, such as probate and divorce courts. 
But it was also thought to be desirable that these specialized 
courts be manned by judges whose functions need not be con
fined to such courts. Thus, all branches will be administered 
as one court with no conflicts of jurisdiction and no waste of 
judicial manpower. 

The Committee believed that the Supreme Court would be 
the mOlt expert body to decide how many judges and magistrates 
are required in each district. 

The authority of a district judge and magistrate to sit in any 
district is complementary to the authority of the Chief Justice 
to assign judges anywhere in the State in order to make the most 
efficient use of judicial manpower. 

Par. 2. District Court Jurisdiction. The District Court 
shall exercise original general -jurisdiction in all cases, ex
cept in so far as original jurisdiction may be assigned ex
clusively to the Magistrate's Court by the Supreme Court 
rules. The District Court may be authorized, by rule of 
the Supreme Court, to review directly decisions of State 
administrative agencies and decisions of Magistrate's 
Courts. 

Par. 3. Magistrate's Court Jurisdiction. The Magis
trate's Court shall be a court of limited jurisdiction and 
shall exercise original jurisdiction in such cases as the Su
preme Court shall designate by rule. 
Committee comment: It was the Committee's view that cases 
involving minor matters such as traffic offenses and small claims 
should be delegated to magistrate's courts, and that this would be 
necessary to avoid an unreasonably large number of district 
judges with general original jurisdiction. It was also thought 
that where the districts covered a large geographic area or tem
porary congestion occurred in any district, magistrates might ap
propriately be used to relieve the district court of undue burdens. 
Because of the need for flexibility in the use of such courts it was 
deemed best to leave the terms and conditions of the magistrate's 
court jurisdiction in the control of the Supreme Court by rule. 

SEC. 5. SELECTION OF JUSTICES, JUDGES AND MAGIS

TRATES. 

Par. 1. Nomination and Appointment. A vacancy in 
a judicial office in the State, other than that of magistrate, 
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shall be filled by the governor from a list of three nominees 
presented to him by the Judicial Nominating Commission. 
If the governor should fail to make an appointment from 
the list within sixty days from the day it is presented to 
him, the appointment shall be made by the Chief Justice 
or the Acting Chief Justice from the same list. Magis
trates shall be appointed by the Chief Justice for a term 
of three years. 
Committee comment: The method of selecting judicial officers 
of all but the lowest courts here proposed follows essentially the 
American Bar Association plan recommended in 1937. The pro
vision directing the Chief Justice to appoint where the governor 
fails to act is designed to prevent a stalemate between the gover
nor and the nominating commission which has occurred in States 
using this system. 

The importance of removing the process of judicial nomination 
from the political arena is probably the most essential element in 
any scheme for adequate judicial reform. 

Because the exigencies of the calendar will vary so much, the 
Committee thought that great freedom was necessary in the 
appointment of magistrates. This meant a necessity for rapid 
appointment and comparatively short tenure. The power of 
appointlnent was, therefore, placed in the Chief Justice. It was 
also felt, however, that the tenure had to be long enough to 
attract competent lawyers to accept appointment. 

Par. 2. Eligibility. To be eligible for nomination as a 
justice of the Supreme Court, judge of the Court of Ap
peals, judge of the District Court, or to be appointed as 
a Magistrate, a person must be domiciled within the State, 
a citizen of the United States, and licensed to practice law 
in the courts of the State. 
Committee comment: The requirements of citizenship and mem
bership in the bar are those which are usually demanded in the 
States. The Committee is of the view that no other qualifications 
should be specified. The selection procedure will provide all 
other necessary safeguards, at the same time allowing the nomi
nating commission the broadest opportunity to secure nominees of 
the highest calibre. 

SEC. 6. TENURE OF J.USTICES AND JUDGES. 

Par. 1. Term of Office. At the next general eler.tion 
following the expiration of three years from the date of 
appointment, and every ten years thereafter, so long as he 
retains his office, every justice and judge shall be subject 
to approval or rejection by the electorate. In the case 
of a justice of the Supreme Court, the electorate of the 
entire State shall vote on the question of approval or reo 
jection. In the case of judges of the Court of Appeals and 
the District Court, the electorate 'of the districts or dis
trict in which the division of the Court of Appeals or Dis
trict Court to which he was appointed is located shall vote 
on the question of approval or rejection. 
Committee comment: This provision also follows the American 
Bar Association plan. The periods between appointment and 
election and between election and re-election have no ideal dura
tion. They must be long enough to permit the character of 
the judge's work to become known, long enough so that com· 
petent persons will not reject appointment for fear of hasty reo 
jection by the electorate. But it must be short enough to remove 
reasonably pmmptly judges who are not performing their func
tions adequately. 

Par. 2. Retirement. Every justice and judge shall re
tire at the age specified by statute at the time of his ap
pointment, but that age shall not be fixed at less than sixty
five years. The Chief Justice is empowered to authorize 
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retired judges to perfonn temporary judicial duties in any 
court of the State. 
Committee comment: Most States have a fixed retirement age. 
The Committee is ,of the opinion that the legislature should be 
free to fix a retirement age, so long as it does not reduce it below 
sixty-five. The Committee has reluctantly chosen a fixed re
tirement age rather than indefinite tenure because it is of the 
view that the interests of sound administration of justice will be 
better served by the possibility of retiring competent judges than 
by risking the continuance in office of judges with truly limited 
capacities. 

Par. 3. Retirement for Incapacity. A justice of the 
Supreme Court may be retired after appropriate hearing, 
upon certification to the governor, by the Judicial Nomi
nating Oommission for the Supreme Oourt that such jus
tice is so incapacitated as to be unable to carry on his 
duties. 
Committee comment: This provision follows the Alaska plan to 
have an independent body make the determination whether a 
high court judge has become incapitated while in office. The 
nominating commission seems to be a logical agency to charge 
with this responsibility. The difficulties which seem to arise 
when this power is put in the hands of fellow judges are avoided 
by this process. 

Par. 4. Removal. Justices of the Supreme Oourt shall 
be subject to removal by the impeachment process. All 
other judges and magistrates shall be subject to retirement 
for incapacity and to removal for cause by the Supreme 
Oourt after appropriate hearing. No justice, judge, or 
magistrate shall, during his tenn of office, engage in the 
practice of law. No justice, judge, or magistrate shall, 
during his term of office, run for elective office other than 
the judicial office which he holds, or directly or indirectly 
make any contribution to, or hold any office in, a political 
party or organization, or take part in any political cam
paign. 
Committee comment: The first two sentences of this section 
derive from the New Jersey and Puerto Rican Con~titution. 
The impeachment process is not utilized with reference to lower 
court judges because it is the Committee's view that the Supreme 
Court, in its supervisory capacity over the judicial system, is 
better qualified and the more logical body to determine the'issues 
than is the legislature. 

The last two sentences are for the purpose of requiring that 
the judge devote his full time to his job as judge and to remove 
all judges from politics to the extent possible. Several jurisdic
tions have had the sorry spectacle of a judge running for the 
governorship, accepting contributions from lawyers, etc., while 
retaining his judicial office. Certainly this is conduct unbecom
ing a judicial officer and hardly compatible with the idea of 
safeguarding the judicial system from political ravages. The last 
clause of the last sentence is taken from the Missouri Judicial Ar
ticle Par. 29 No. f. 

SEC. 7. COMPENSATION OF JUSTICES AND JUDGES 

Par. 1. Salary. The salaries of justices, judges, and 
magistrates shall be fixed by statute, but the salaries of the 
justices and judges shall not be less than the highest salary 
paid to an officer of the executive branch of the State 
government other than the governor. 
Committee comment: Certainly one of the greatest drawbacks 
to securing an adequate judiciary has been the niggardly salaries. 
which most of the States pay to their judicial officers. While 
the Committee was cognizant of the fact that the Constitution 
of the State is not the appropriate place to fix salaries in terms 

of dollars and cents, it was the hope of the Committee that (he 
lower limit set forth in this sLction would afford some base for 
more adequate compensation for judges. 

Par. 2. Pensions. Provision shall be made by the legis
lature for the payment of pensions to justices and judges 
and their widows. In the case of justices and judges who 
have served ten years or more, and their widows, the pen
sion shall not be less than fifty per cent of the salary re
ceived at the time of the retirement or death of the justice 
or judge. 
Committee comment: Again, the Committee understood that 
the pension program could not be spelled out in the Constitution. 
It has endeavored nevertheless to fix a floor on such pensions so 
that the requirement of a pension does not become meaningless. 

Par. 3. No Reduction of Compensation. The com
pensation of a justice, judge or magistrate shall not be 
reduced during the tenn for which he was elected or 
appointed. 
Committee comment: This is the usual provision for the protec
tion of judicial independence by removing the legislative power 
to reduce the salaries of judges while in office. Withv~t such a 
provision all attempts to secure tenure of office would be futile. 

SEC. 8. THE CHIEF JUSTICE. 

Par. 1. Selection and Tenure. The Ohief Justice of 
the State shall be selected by the Judicial Nominating 
Oommission from the members of the Supreme Oourt 
and he shall retain that office for a period of five years, 
sub!(;ct to reappointment in the same manner, except 
that a member of the court may resign the office of Ohief 
Justice without resigning from the court. During a va
cancy in the office of Ohief Justice, all powers and duties 
of that office shall devolve upon the member of the 
Supreme Oourt who is senior in length of service on that 
court. 
Committee comment: Many alternatives presented themselves 
on the question of the proper agency for appointing the Chief 
Justice. The Committee sought an agency outside the Court 
itself to avoid contributing to politics and factions within the 
Court. To avoid political intervention, the power was not 
vested in the governor. The nominating commission was though t 
to be the most knowledgeable and non-political alternative. 
Tenure of office was also thought necessary to the effective 
functioning of the judicial administration of the courts of the 
State. The evils of constant rotation of the office of Chief 
Justice have been only too cogently demonstrated by experience. 

Par. 2. Head of Administration Office of the Courts. 
The Ohief Justice of the State shall be the executive head 
of the judicial system and shall appoint an administrator 
of the courts and such assistants as he deems necessary to 
aid the administration of the courts of the State. The 
Ohief Justice shall have the power to assign any judge 
or magistrate of the State to sit in any court in the State 
when he deems such assignment necessary to aid the 
prompt disposition of judicial business, but in no event 
shall the number of judges and justices exceed the number 
of justices provided in section 2. The administrator 
shall, under the direction of the Ohief Justice, prepare 
and submit to the legislature the budget for the court 
of justice and perfonn all other necessary administrative 
functions relating to the courts. 



Committee comment: The vesting of administrative authority 
in the Chief Justice follows the recommendation of the American 
Bar Association. The desirability of the concept has been 
proved by the experience in the New Jersey system which adopted 
such a method of administering its courts. 

SEC. 9. RULE MAKING POWER. 

The Supreme Court shall have the power to prescribe 
rules governing appellate jurisd~ction, rules of I?ra~ti.ce 
and procedure, and rules of eVldence, for the Judlclal, 
system. The Supreme Court shall, by rule, govern ad
mission to the bar and the discipline of members of the 
bar. 
Committee comment: The vesting of the rule making power 
in the Supreme Court has long been an objective of those 
interested in judicial reform. This is another of the recom
mendations of the Amerif;an Bar Association. Rule making 
power over all the courts of the States is already exercised to 
a large degree in 28 States. Several states provides that. the 
judicial council should fulfill this function, but the Committee 
thinks that the Supreme Court, because of its responsibility for 
the operation of the judicia! system, is the proper body to exer
cise this power. Of course, the Supreme Court can c~ll ~IX?n 
a judicial councilor any other body of experts to advIse It In 

the formulation of rules. 
The provision giving to the Supreme Court the power to 

promulgate rules of evidence is a more controversial issue than 
the other rule making powers. In only eight states does the 
Supreme Court have control over rules of evidence, and in most 
of these states the power is conferred by statute rather than by 
the Constitution. The Committee follows the recommendation 
of the Am-:rican Bar Association as Ir!l'fr,t consistent with the. 
proper concept of rules of evidence as procedural and most 
conducive to the effective administration of justice in the court 
system. 

The last sentence of Section 9 contains language broad enough 
to authorize the Supreme Court to deal with either an integrated 
or an unintegrated bar of the State in connection with super
vision of its members, discipline of its members, and other regu
lation or supervision of the bar. The language is broad enough 
to permit the Supreme Court to order an integrated state bar to 
be organized as was done in Wisconsin. If it is preferred that 
an integrated bar be a constitutionally created corporation, the 
following sentences may be added to Section 9. 

"The State Bar of is a public corporation, 
having, as an agency of the Supreme Court, perpetual existence 
and succession. Membership in it shall be a condition prece
dent to practicing law in this State. The Supreme Court by 
appropriate orders may provide for its organization and its 
regulation and supervision." 

SEC. 10. JUDICIAL NOMINATING COMMISSION 

There shall be a Judicial Nominating Commission for 
the Supreme Court and one for each division of the Court 
of Appeals and the District Court. Each Judicial Nom
inating Commission shall consist of seven members, one 
of whom shall be the Chief Justice of the State, who 
shall act as chairman. The members of the bar of the 
State residing in the geographic area for which the court 
or division sits shall elect three of their number to serve 
as members of said commission, and the governor shall 
appoint three citizens, not admitted to. practice law be
fore the courts of the State, from th(') residents of the 
geographic area for which the court or division sits. The 
terms of office and compensation for members of a Ju
dicial Nominating Commission shall be fixed by the legis
lature, provided that not more than one-third of 
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a commission shall be elected in any three-year period. 
No member of a Judicial Nominating Commission shall 
hold any other public office or office in a political party 
or organization and he shall not be eligible for appoint
ment tc a State judicial office 50 long as he is a member 
of a Judicial Nominating Commission and for a period 
of five years thereafter. 
Committee comment: The proposed Judicial Nominating Com
mission also follows the American Bar Association plan, which 
recommended that the list of nominees be made by an independ
ent agency. The make-up of the Commission could be a com
bination of u number of variables. The Committee feels, how
ever; that no group should have fixed representation and that 
all appropriate interests in the State can be represented through 
appointments as provided in this section. Provision is made for 
the participation of 1I0nlawyers in the selection process. Thp. 
disqualifications are self-explanatory. 

NATIONAL CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS. MODEL ACT TO 
PROVIDE FOR AN ADMINISTRATOR FOR THE 
STATE COURTS (As Amended) (1960) 

AN ACT 

[Providing for the Creation and Operation of the Office 
of Administrator of Courts.] 
Comment: In the amendments to follow no provision is included 
comparable to Section 5, Judicial Conferer,ce, of the original 
Model Act. It is felt that provision for a judicial council or 
judicial conference is properly the subject of a separate law or 
rule of court. 

(Enacting Clause) 
SECTION 1. In this Act, unless the context otherwise 

requires, "court" means any tribunal recognized as a part 
of the judicial branch of government i'ncluding any tribu
nal having jurisdiction in traffic cases [with the following 
exceptions: _____________________________________ _ 

(insert name of any court to be excluded)]. 
Comment: This section establishes the scope of the act at the 
outset and shifts the burden of restriction to individual states that 
adopt it. In some states consideration should be given to the 
necessity of specifically mentioning justices of the peace, magis
trates and other officers and tribunals which m<lY not be a "court" 
or a part of the judicial branch. Approval of this section 
removes the necessity for Section 6 of the original Model Act. 

SECTION 2. The Office of Administrator of Courts is 
created with an admrnistrative director who shall be the 
head thereof. 

SECTION 3. The administrative director is appointed 
by and serves at the pleasure of the [the court of last 
resort]. He shall devote full time to his official duties to 
the exclusion of engagement in any other business or pro
fession for profit. [His salal), shall be fixed by [the court 
of last resort] in an amount not to exceed the minimum 
salary of any judge of court with primary state appellate 
jurisdiction.] 

Comment: In some states compensation may be required to be 
fixed in some other manner and appropriate changes made in • 
this section. 

SECTION 4. The administrative director, with the ap
proval of [the court of last resort,] shall appoint and fix 
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the compensation of such assistants as are necessary to 
enable him to perform his duties. 

Comment: See comments to Section 3. 

SECTION 5. The administrative director shall, under the 
supervision and direction of [the court of last resort]: 

(a) Formulate and submit to the [court of last resort] 
recommendations for the improvement of the juciicial 
system, including traffic case procedure. 

Comment: The traffic case procedure should include one state
wide form of complaint or infonnation and summons, issuances 
of which are subject to quarterly audit by the administrative 
director. An annual report of the director· to the court of last 
resort and to the legislature should include a statistical resume 
of these audits as well as a list of all courts and tribunals with 
jurisdiction to hear and determine traffic violation cases. 

(b) Examine the administrative and business methods 
and systems employed in the offices of the clerks of court 
and other offices related to and serving the courts and 
make recommendations for necessary improvement. 

(c) Collect and compile statistical data and other in
formation on the judicial work of the courts and on the 
work of other offices related to and serving the courts 
and publish periodic reports with respect thereto. 

(d) Examine the state of the dockets and practices 
and procedures of the courts and make recommendations 
for the expedition of litigation. 

(e) Prepare and submit budget estimates of state 
appropriations necessary for the maintenance and oper
ation of the judicial branch. 

(f) File requests for permission to spend funds appro
priated for the judicial branch and approve all vouchers 
for the expenditure of such funds. 

(g) Secure and maintain accommodations and pur
chase, exchange and distribute equipment and supplies 
for the judges, clerks, and other offices, officers, and em
ployees of the courts supported by state appropriations. 

(h) Collect and compile statistical data and other 
information on the expenditures arid receipts of the courts 
and related offices and publish periodic reports. 

(i) Consult with and assist the clerks of court, and 
other officers and employees of the courts and of offices 
related to and serving the courts, 

(j) Investigate complaints with respect to the opera
tion of the courts and make such recommendations as 
may be appropriate. 

[(k) Act as secretary of the judicial [council, confer
ence] and for the committees thereof.] 

(1) Perform such additional duties as may be assigned 
by rule of the [court of last resort.] 

(m) Prepare and publish an annual report on the 
work of the courts and on the activities of the administra
tive office of the courts. 
Comment: Section 5 is a complete restatement of Section 3 of 
the original Model Act defining the powers and duties of the ad
ministrative director of the courts. The sphere of his duties is 
broadened. Subsection (1) leaves the door open for the per
formance of services in addition to those specifically enumerated. 

SECTION 6. All judges, clerks of court, and other officeJ;s 
or employees 'of the courts and of offices related to and 
serving the courts shall comply with all requests made by 
the administrative director for information and statistical 
data relative to the work of the courts and of such offices 
and relative to the expenditure of public moneys for their 
maintenance and operation. 

The [court of last resort] may provide by rule for the 
enforcement of this section. 

SECTION 7. The administrative director shall use a seal 
approved by the [court of last resort]. Judicial notice 
shall be taken of the seal. 

SECTION 8. The authority of the courts to appoint ad
ministrative or clerical personnel is not limited by any 
provision of this Act. 

SECTION 9. This Act may be cited as the Model Court 
Administrator Act. 

l SECTION 1 o. The following acts and parts of acts are 
hereby repealed: 

(a) 
(b) 
(c) (Enumeration) 

Comment: The repeal section contemplates repeal and re
enactment rather than amendment and to this effect and for 
purposes of original enactment the amendment may be consid
ered as an independent act. 

Care should be exercised to exclude any "Judicial Conference" 
law from repeal unless it is so intended, 

SECTION 11. This [amendatory] Act shall take effect on _________________________________ , 



Chapter 8 

Substantive Law Refoflll and the 
Limits of Effective Law Enforcelllent 

The substantive criminal law is of fundamental and 
perVasive importance to law enforcement and the ad
ministration of justice. In defining criminal conduct 
and authorizing punishment it constitutes the basic source 
of authority, directing and controlling the State's use 
of the criminal sanction. It has a profound effect upon 
the functioning of law enforcement. Sir Robert Peel, the 
father of the English police, saw this early in the last 
century. Before undertaking to reform the police system 
he insisted on the need to reform the criminal law itself. 
A leading British police historian has noted: 

Peel realized what the Criminal Law reformers had 
never done, that Police reform and Criminal Law 
reform were wholly interdependent; that a reformed 
Criminal Code required a ref6rmed police to enable 
it to function beneficially; and that a reformed police 
could not function effectively until the criminal 
and other laws which they were to enforce had been 
made capable of being respected by the public and 
administered with simplicity and clarity. He post
poned for some years his boldly announced plans for 
police, and concentrated his energies on reform of 
thelaw.1 

SUBSTANTIVE CRIMINAL LAW REFORM IN 
GENERAL 

American criminal codes reflect a broad consensus on 
the appropriateness of employing the criminal law to 
protect against major injuries to persons, property, and 
institutions. But the absence of sustained legis
lative consideration of criminal codes has resulted in 
the perpetuation of anomalies and inadequacies which 
have complicated the duties of police, prosecutor, and 
court and have hindered the attainment of a rational 
and just penal system. 

Some examples of these substantive inadequacies are 
the failure in most cases to treat as crimes highly 
dangerous conduct which does not produce injury, 
whether the conduct is undertaken negligently or reck
lessly; the unsatisfactory delineation of the line that 
separates innocent preparation from criminal attempt; 
the absence of laws that make criminal the solicitation 
to commit crimes; the amorphous doctrines of con
spiracy that have grown unguided by considered legisla-

1 REITU. THE POLICE lDktA-ITS HISTORY AND EVOLUTION IN ENCLAND IN TUE ElcnTEENTn 
CENTURY AND AFTE. 236 (1938). 

2 HAs much cruelty, 88 much indifference to the life of otbersJ a disposition at 
least as dangerous to 80ciety, probably even more dangerous, is shown by sudden 
88 by premeditated murdecs. The folJawing ('oses appear to me to set this in a 
C}COf hght. A, passing along the rond, sces n boy sitting on a bridge Over n deep 
fiver and, out of mcrc wanton barbarity, pushes him into it and so drowns him. 
A man makes Bflvances to a girl who repels him. He deliberately but instantly 

tive direction; the inconsistent and irrational doctrines 
of excuse and justification that govern the right to use 
force, including deadly force, self-defensively or in the 
prevention of crime, or in the apprehension of criminals; 
and the confusion that surrounds the definition of the 
intent or other culpable mental states required for par
ticular crimes. 

Legislative criteria for distinguishing greater and lesser 
degrees of criminality are in no less need of reexamination 
than legislative definitions of criminal conduct. For these 
criteria determine such matters as eligibility for capital 
punishment, applicability of mandatory minimum sen
tences, availability of probation, and length of authorized 
maximum terms of imprisonment-matters that may be 
even more significant issues in a particular case than 
whether the defendant is in fact guilty. Yet here 
too legislative inattention has been marked. For example, 
the traditional concepts of premeditation and deliberation 
do not adequately distinguish the most serious kind of 
murder from lesser degrees of homicide.!! New York re
cently has revised the definition of murder in its penal 
code to eliminate the element of premeditation and 
deliberation. 

Another example of unsuitable grading of offenses 
is the crime of burglary which, under the common law and 
the definition still used in most States, requires proof 
that the defendant broke into, as well as entered, the 
premises. The distinction between burglary and other 
forms of unlawful entry always has been tenuous. 

Raising a closed window was' a breaking, but 
rai.sing a partly open one was not; entering through 
an aperture in a wall or roof was not a constructive 
breaking, but crawling down a chimney was, breaking 
open a cupboard within a dwelling was not a break
ing for the purposes of burglary, whereas entering a 
closed room was .... 3 

Such distinctions do not adequately distinguish the 
seriousness of the offense or mark the cases in which 
greater punishment is justified. 

The whole problem of sentencing structure, the laws 
governing judicial sentencing alternatives, the range of 
authorized imprisonment for particular crimes, and the 
distribution of authority between cc,:ts and correctional 
agencies, is also in need of legislativ consideration. The 
chapter on sentencing considers thL serious shortcomings 

cuts her throat. A man civilly asked to pay a just debt prctends to get tho n.oney, 
loads a rifle and blows out his creditor's brains. In n011e of these CIiSCS is there 
premeditation unless the word is used in a senso as unnatural as 'aforethought' in 
'malice aforethought,' but ench represents eVen marc diabolical cruelty J].nd 
ferocity than that which is involved in murders premeditated in the natural sense 
of the word." 3 STEPHEN, A 1l1STOnY OF THE CRIMINAL LAW OF ENCJ.AND 94. (1883). 

3 Note. Statutory Burglary-The Magic 0/ Four Wall. and a Roof. 100 u. rA. L. 
REV. 411. 412 (1951). 
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that pervade penal codes, such as the indefensibly large 
number of different prison terms for various offenses, the 
long mandatory minimum terms, the lack of appropriate 
sentences for the career or professional criminal, and the 
restrictions on judicial and administrative discretion in 
dealing with convicted individuals. 

These and other problems have been confronted by 
the American Law Institute's Model Penal Code. The 
code, the product of 1Q years' work, is a thoughtful and 
comprehensive examination of the substantive criminal 
law. It was designed not as a ready-made statute for 
adoption by the States but as a plan for criminal law 
revision, a source of research material, and a guide to 
the development and modernization of the law. With 
the Code as a guide Illinois and New York have already 
revised their penal codes. At the present time 30 States, 
including California, Michigan, and Texas, are taking a 
new look at their criminal codes. In 1966 at the request 
of President Johnson, Congress created a commission to 
conduct a three-year study of the Federal Criminal Code. 

Forms of substantive law reform projects vary. Louisi
ana conducted one of the earliest significant criminal law 
reforms in this century in 1942 under the auspices of the 
Louisiana State Law Institute with financial support from 
the State legislature. Wisconsin used an interim legisla
tive group or council. In Illinois criminal law revision, 
supported by private funds, was achieved by a voluntary 
committee selected from members of the bar. The New 
York revision was conducted by the Temporary Commis
sion on Revision of the Penal Law and Criminal Code 
established by the legislature. The 13-member commis
sion, on which 7 members of the legislature served, was 
assisted by a staff consisting of a chief counsel and about 
a dozen full-time associates. California is now perform
ing the task through the Joint Legislative Committee for 
Revision of the Penal Code. The actual research and 
drafting of the code, however, is being done by a staff 
of five law professors and a number of consultants. 

High priority should be given by the States to compre
hensive revision of their penal laws through an adequately 
financed project with a qualified, professional staff. 
The words of Prof. Herbert Wechsler, chief reporter for 
the Model Penal Code, eloquently express the imperative 
of substantive law reform: 

Whatever views one holds about the penal law, no 
one will question its importance in society. This is 
the law on which men place their ultimate reliance 
for protection against all the deepest injuries that hu
man conduct can inflict on individuals and institutions. 
By the same token, penal law governs the strongest 
force that we permit official agencies to bring to bear 
on individuals. Its promise as an instrument of safety 
is matched only by its power to destroy. If penal law 
is weak or ineffective, basic human interests are in jeop
ardy. If it is harsh or arbitrary in its impact, it works 
a gross injustice on those caught within its toils. The 
law that carries such responsibilities should surely be 
as rational and just as law can be. Nowhere in the en
tire legal field is more at stake for the community or 
for the individuaJ.4 

• Wechsler, The ClIallenge oj a Model Penal Code, 65 "Anv. L. REV. 1097, 1098 
(1952). 

THE LIMITS OF EFFECTIVE LAW 
ENFORCEMENT 

The prohibitions of the criminal law are not limited to 
conduct that involves major injuries to persons, property, 
and institutions. Not all cases involve assault, homicide, 
kidnapping, arson, burglary, robbery, theft, bribery, per
jury, and the like. How and to what extent the criminal 
law, rather than other means of social control, is the 
appropriate vehicle for dealing with such conduct as gam
bling, public drunkenness, disorderly conduct, and 
vagrancy should receive closer examination. 

In many instances legislatures have responded to diffi
wlt problems of social control by making the undesired 
conduct criminal. And many people are prepared to 
argue that if the legislature has not included a criminal 
penalty as a means of enforcement, it is not really serious 
about the matter.s 

If we are deeply disturbea by something which 
we know tc be happening, and feel that we ought 
to be doing something to prevent it, this feeling 
can be partly relieved by prohibiting it on paper. 
Even if we merely succeed in persuading some or
ganization to issue a statement deploring whatever 
it is, we have done something: but of course, the 
supreme form of prohibition on paper is the act 
of Parliament.o 

The criminal law is not the sole or even the primary 
method relied upon by society to motivate compliance 
with its rules. The community depends on a broad spec
trum of sanctions to control conduct. Civil liability, 
administrative regulations, licensing, and noncriminal. 
penalties carry the brunt of the regulatory job in many 
very important fields, with little additional force con
tributed by such infrequently used criminal provisions 
as may appear in the statute books. Internal moral com
punctions and family, group, and community pressures 
are some of the obvious informal llanctions that often 
are more effective than the prohibitions of the criminal 
law. The overready assumption that the way to control 
behavior is by making it criminal may interfere with the 
operation of the criminal law and inhibit the develop
ment of solutions to underlying social problems. Too 
infrequently have the limits of the effectiveness of criminal 
law been critically examined and the costs that must be 
paid for its use appraised. 

Dean Francis Allen has described the extent of over-
reliance upon the criminal law : 

No one scrutinizing American criminal justice can 
fail to be impressed by the tremendous range of de
mands that are placed upon the system. This can 
be demonstrated in various ways. First, we may 
note the sheer bulk of penal regulations and ob
serve the accelerating rate at which these accretions 
to the criminal law have occurred .... 

More interesting than the mere volume of modern 
criminal legislation is the remarkable range of hu
man activities now subject to the threat of criminal 

15 Sec, e.g., an editorial on automobiJe. safety device legislation, Wnshitl;'ton 
Post, Aug. 3D, 1966, sec. A, p. 18, col. 2. 

o Walker, Morality and the Criminal Law, 11 HOWARD soc'v J. 209J 215 (1964). 



sanctions. Many years ago, before the most striking 
modern developments had occurred, the late Profes
sor Ernst Freund remarked: "Living under free in
stitutions we submit to public regulation and control 
in ways that appear inconceivable to the spirit of ori
ental despotism." ... 

Moreover, we should not assume that this striking 
expansion of criminal liability has proceeded in a ra
tional and orderly fashion or that, until recently, it 
has attracted any substantial amount of thoughtful 
and scholarly inquiry. The precise contrary is very 
nearly true. Thus, it is more than poetic metaphor to 
suggest that the system of criminal justice may be 
viewed as a weary Atlas upon whose shoulders we 
have heaped a crushing burden of responsibilities 
relating to public policy in its various aspects. This 
we have done thoughtlessly without inquiring 
whether the burden can be effectively borne.' 

This chapter examines several types of conduct which 
has been declared criminal but for which criminal en
forcement has proven either ineffective or unduly costly. 
It tries to identify some circumstances in which the crim
inal law proves ineffective and the nature and extent 
of the costs paid for its use, costs measured in terms of 
the sacrifice of other social values and in terms of law 
enforcement generally. For this purpose the instances 
selected are principally exemplitive. Often the problem 
lies in excessively broad definitions of the crime. Appro
priate redefinition might leave as criminal most of the 
kinds of conduct now proscribed in ,some categories, al
though in other instances there would be a substantial 
contraction of the area of criminality. This contraction 
of the formal proscription would in all cases tend to bring 
the written law in closer conformity with the law as it 
in fact operates. 

In the final analysis each legislature must decide wheth
er preserving a given criminal penalty is justified by the 
costs. The difficulty of this choice was aptly put by 
Michael and Adler over 30 years ago: 

If the social consequences of the enforcement of 
a law are themselves undesirable, for one reason or 
another, it may be difficult to determine whether the 
behavior in question should be prohibited. The 
decision may rest in part upon the balance of the 
disadvantages involved or upon the availability of 
other than legal means of preventing the undesirable 
behavior. Empirical investigation may be needed 
to decide questions of this sort. In some cases it 
may be impossible to answer the question except by 
the hazard of guesses or opinions." 

But precisely because of the subtlety and elusiveness of 
the considerations involved and the common legislative 
tendency to ignore them in favor of the easy remedy 
of remitting difficult social problems to the police and to 
the courts, it may be useful to call attention to the 
undesirable consequences of indiscriminately dealing with 
undesirable conduct by making it criminal. 

j ALLEN, TilE DonOEnLAND OF CRIMINAL JUSTICE, 3-4 (196,1). 
8 MICHAEL & ADLEIt, CRIME, LAW AND SOCIAL SCIENCE 357 (1933). 
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DRUNKENNESS 

Almost all jurisdictions treat public drunkenness as 
criminal either by laws expressly so providing or by dis
orderly conduct statutes. Few would question the need 
to retain criminal provisions to protect the public against 
disorderly behavior, whether committed by sober or in
toxicated persons. The problem is the stuporous drunk 
in the public streets or alleyways who constitutes a dan
ger to himself and an ugly inconvenience to others. 
Since these problems are discussed in greater detail in 
chapter 9 of the Commissi'on's General Report, only the 
principal ways in which the use of the criminal process 
has proven costly and ineffective are summarized here. 
They indicate that a major reconsideration of alternatives 
is imperative. 

The costs are a substantial burden upon law enforce
ment resources, since approximately one-third of all re
ported arrests are for drunkenness.o In addition there 
is a substantial amount of prosecutors' and magistrates' 
time expended dealing with the public drunk, and there 
is added strain upon courtrooms, jails, and correctional 
facilities. Should the right to counsel and other proce
dural protections be expanded to include drunkenness 
proceedings, the cost of employing the criminal process 
would be a financial and administrative burden of even 
greater proportions. 

The return for tliese costs is disappointing. The pub
lic drunk is rarely the normal but undisciplined drinker 
who might be deterred from public intoxication by the 
prospect of a spell in the city jail. He is usually the 
alcoholic and the homelt!ss for whom alcohol, poverty, 
and rootlessness have become a way of life. The data 
reveal that a large percentage of those swelling the arrest 
figures for public drunkenness are the compulsive re
peaters, drunks who have been arrested and run through 
the process time and time again. 

From every indication, therefore, deterrence is virtually 
inoperative. Rehabilitation also proves illusory because 
a correctional regimen for these persons is largely non
existent. Some relief to the public and protection to the 
drunk are afforded, to be sure, by the temporary removal 
from the streets of some of the public drunks. This is 
about the only return the public receives for the costly 
labors of the criminal process. 

The search for alternatives is imperative, for it would 
at least identify the problem for what it really is, a social 
problem of alcoholism and poverty, for which social serv
ices, not the penal-correctional process of the criminal 
law, are indicated. 

GAMBLING 

The laws of most States prohibiting gambling sweep 
within their ban various activities with significantly dif
ferent social and law enforcement connotations. Many 
Americans engage in casual social gambling, the weekly 
poker game, the wager among friends on Saturday's foot
ball game, the church-sponsored evening of bingo. But 
the Report of the Organized Crime Task Force describes 
a very different kind of gambling activity. This is a 

o Deriveu from 1965 .'01 UNIFORM CR1ME nEIIORT! 108-09 (tuble 18). 
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highly organized illicit business, involving large and some
times national organizations dealing in billions of dollars 
a year. Gambling is reported to be a prime source of 
funds for organized crime and is inevitably associated 
with political and police corruption. It is a substantial 

. social evil preying particularly on the poor and the 
gullible. 

Most States now countenance some legalized forms of 
gambling, commonly betting at race tracks, bingo, or 
limited forms of lotteries. The laws of some States at
tempt to distinguish between the casual player and the 
professional gambling promoter. Because of the variety 
of gambling activity and the costs of the approach now 
commonly followed, more careful legislative definition of 
the evil sought to be prohibited is needed. 

The substantial demand for gambling, like the demand 
for alcohol during Prohibition, has survived the con
demnations of the criminal law. The conduct pro
scribed by gambling laws is basically a commercial trans
action between a willing seller and a willing buyer. Peo
ple have been arrested, prosecuted, and convicted, but 
the prohibited conduct has flourished. The law may 
operate in some measure to diminish demand, but it is 
clear that criminal enforcement does not begin to con
trol the problem. Illicit suppliers, protected against 
competition by the ban of the criminal law itself, enter 
the market to seek the profits made available by the per
sistence of the demand and the reduction of legitimate 
sources of supply. The risk of conviction appear~ to 
have a very limited effect. 

The use of the criminal sanction serves to raise the 
stakes, for while the risk becomes greater, so do the pros
pects of reward. 10 The process of filling the demand 
under these circumstances encourages the formation of 
large-scale, organized criminal groups, often of national 
scope, with a multitude of persons each carrying out a 
phase of an integrated and continuous operation. 

Once created these organized systems of crime tend 
to extend and diversify their operations much after the 
fashion of legitimate business. Racketeering organiza
tions which found their market flooded by prohibition 
repeal.moy-ed int~ gambling and the illegal drug market. 
Orga,nlzatlOns which purvey drugs and supply gambling 
find It profitable to extend their successful organization 
and mode of operation into loan sharking and labor 
racketeering. And in order to enhance their effective
ness as business operations, they are led to engage in col
lateral ~orms of crime of which murder and governmental 
corruptIOn are the most notable examples. Hence in 
some measure crime is encouraged, and successful modes 
of criminality are produced, by the criminal law itself. 
As is made clear in the Report of the Task Force on 
Organized Crime, the ordinary processes of criminal law 
e~forcement are particularly ineffective in dealing with 
CrIme conducted in these businesslike ways. 

The difficulties of enforcement produced by the con
sensual character of the illegal conduct and the organized 
methods of operation have somctimes driven enforcement 
ag.encies t~ excesses in pursuit of evidence. Not only is 
thiS excessIVe enforcement activity undesirable in itself, 

10 See Packer, The Crime Tariff, 33 AMERICAN SCIIOLAR 551 (1964). 

but it has produced an adverse reaction by the public and 
the courts, often in the form of restrictions upon the use 
of evidence. No single phenomenon IS more responsible 
for the whole pattern of judicial restraints upon methods 
of law enforcement than the unfortunate experience with 
enforcing laws against vice. Thurman Arnold's observa
tion on this in 1935 has been further documented in the 
subsequent 30 years: 

Before . . . prohibition . . . the problem of 
search and seizures was a minor one. Thereafter, 
searches and seizures became the weapon of attack 
which could be used against prohibition enforcement. 
For every "dry" speech on the dangers of disobedi
~nce, .there was. a "wet" oration on the dangers of 
mvadmg the prIvacy of the home. Reflected in the 
courts the figures are startling. In six States selected 
for the Purpose of study we find 19 search-and
seizure cases appealed in the 12 years preceding 
Prohibition and 347 in the 12 years following. 

Because the creed of law enforcement has a habit 
of arising out of laws which are impossible of being 
enforced, it seems. to be more of an influence in this 
country today than in any other.n 

A considerable amount of police, prosecutorial and 
judicial time, per~onnel, and resources is invested i~ en
forcing laws against gambling. At a time when the 
volume of crime is steadily increasing and the burden on 
law enforcement agencies is becoming more onerous, this 
diversion of resources impairs the ability of law enforce
ment to deal effectively with more dangerous and threat
ening conduct. 

This catalog of practical costs should not be understood 
as a recommendation for the elimination of the criminal 
penalty from all forms of gambling. The exploitation of 
the weaknesses of vulnerable people often results in eco
nomic loss and deprivation of major proportions, and as 
th;: T~sk Forc;: Report on organized crime indicates, gam
blmg I~ a. major s?urce of funds for cr!minal syndicates. 
The crunmallaw IS necessary to deal With these evils but 
its use should be carefully and objectively explored' and 
measured against the costs to law enforcement. 
. Such reexaminatio? may lead to abandoning the tradi
h~m~l approach whIch sweeps all forms of gambling 
wlthm the scope of the prohibition and relies on the dis
creti?n of the police to exempt private gambling and 
charItable and religious fundraising enterprises. One of 
thc objectives of reexamination might be to relieve the 
latter types from criminal penalties while seeking to bring 
th.e law to bear mor~ effectively on the organized gam
blmg promoter. ThiS should be accomplished by legis
lative der:niti~:>n rather than by the haphazard and un
even applIcatIOn of police or prosecutorial discretion. 

NARCOTICS AND DANGEROUS DRUGS 

Although the conduct forbidden by narcotics and dan
gerous drugs laws has a more serious direct effect on 
th~se. who engag~ in it, it shares many of the same charac
terIStics as gamblmg. Those who use narcotics and dan
g~ro.us drugs, like those. who gamble, do so voluntarily. 
Similarly the profits aVaIlable because of the illicit nature 

11 ARNOLD, THE SYMDOLS OF GOVERNMENT 164 (1935), 



of the activity encourage persons to engage in the business 
of supplying drugs despite the legal risks involved. And 
these profits, coupled with the con~inued ?e~and, have 
contributed to the growth of orgaruzed cnmmal group~. 
In addition there is a substantial investment of law en
forcement resources seeking to suppress or deal with drug 
abuse. But it is evident that law enforcement alone 
cannot handle the problem. 

Chapter 8 of the Commission's General Report con
siders these matters in some detail and suggests the need 
for careful study of the criminal laws controlling t~e pos
session sale and use of drugs. Change should melude 
provisi~n f~r severe penal .sanctions a{Sainst th?~e who 
trade in drugs for profit, wIth appropnate provlSl0I,l for 
alternate treatment for those who have some pSychIC or 
physical dependence on drugs. 

A new approach in Federal legislation was taken by 
the Drug Abuse Control Amendments of 1965, which re
strict criminal penalties to persons who unlawfully sell and 
distribute nonnarcotic stimulant, depressant, and hallu
cinogenic drugs and provide no criminal penalty for those 
who use these drugs or possess them solely for personal use. 

In 1966 Federal legislation was enacted which pro
vides alternate civil commitment procedures for persons 
addicted to the use of narcotics. This legislation is a 
first step toward reducing the anomalous disparity be
tween the criminal treatment of those dependent on 
narcotics and the approach taken with those dependent 
on other dangerous drugs. 

BAD CHECKS AND NONSUPPORT 

Laws pertaining to insufficient fund checks and non
support are often used as a means of supplementing civp 
remedies for obtaining payment of debts. Like pubhc 
drunkenness these offenses are examples of how the crimi
nal process is sometimes employed to perform services 
unrelated to the punishment or inhibition of conduct de
clared criminal. Such use of the law must, of course, 
be distinguished from bad check offenses in which the 
conduct is clearly criminal. The signing of a false name 
either as the drawer or endorser of a check for purposes 
of obtaining payment is a serious offense, and the false 
identity makes it difficult for the defrauded person to 
find the perpetrator and enforce his civil daim. Draw
ing a check on a bank in which the drawee has no account 
is also clearly criminal in character. 

The situation becomes less clear when a bad check has 
been drawn in a true name on a bank in which the drawer 
has an account but the amount of the check drawn exceeds 
the amount then on deposit. A few such cases involve 
complex and ingenious kiting schemes or other serious 
fraud. An unknown but undoubtedly substantial num
ber, however, involves neither criminality nor fraud. 
There is, for example, the housewife who hopes that her 
husband's paycheck will arrive at the bank for presenta
tion ahead of the check which she writes in payment of 
household bills. These insufficient fund checks are often 
regarded by police and prosecutors not as the basis for 
prosecution but for using the threat of criminal prosecu-

12 3 Amcrica~ Bor Foundation, The Administration of Crimina1 Justice in the 
United States-Pilot Project Report 570 (mimeo. 1957). 

13 Seo LA!'AVE, AnnEST--THE DECISION TO TAKE A SUSPECT INTO CUSTODY 118 (1965). 
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tion to press the drawer to pay speedily the amount owing 
to the drawee. 

A description of the treatment of insufficient check cases 
in Detroit contained in the American Bar Foundation's 
Pilot Project Report on the Administration of Crimi~al 
Justice in the Unit.ed StatesJIl~st:a~es procedures whIch 
appear to be used m many JunsdictIOns: 

When a complaint of an "insufficient funds" check 
has been filed the detectives will first determine the 
character of the individual passing the check. If it 
is learned that he passed a number of such checks 
with intent to defraud or if there is other indication 
that he habitually engages in the practice of passing 
such checks, the matter will be turned over to the 
check detail for investigation and processing. When 
the check passer obviously had ?o intent to defraud, 
the police make an effort to dIspose C?f the case .by 
arranging for restitutio? . The pre~mct detectIVe 
with whom the complamt IS filed wIll endeavor to 
contact the person alIeged to have passed the check 
and notify him of the complaint. Most such com
plaints are disposed of wi~hout further. effort, on the 
part of the police. If precmct efforts faII.at thIS stag~, 
the case is turned over to the check detaIl. Before It 
is however the investigating detective obtains the 
a~surance ~f the complainant that he is willing to 
"go the long, hard route" to prosecution. The ch.eck 
detail attributes a drop in the number of complamts 
filed with them to their "greater selectivity" in the 
cases they take from merchants who indicate from 
the outset that they would be unwilling to prosecut.e 
on a "not sufficient funds" check. When a case IS 
referred to them with the assurance that the com
plainant is desirous of prosecuting, the check detail 
again contacts the person who wrote the check and 
endeavors to arrange for restitution under the threat 
of prosecution. If their effort fails, the case is re
turned to the precinct detectives for prosecution.12 

Studies of other jurisdictions reveal that sometimes it is 
the prosecutor instead of the police who assumes the bur
den of selective enforcement.18 In any event, except for 
cases involving a repeated offender, law enf?rcement o~
cials routinely use the threat of prosecutI~n to obtaI? 
redress for the victim, and do not prosecute If payment IS 
forthcoming.1.! 

A similar pattern appears in family nonsupport cases. 
In some jurisdictions an adjustment divi~ion of the court 
probation department attempts to obtam the payment 
owed 16 and in others an assistant in the prosecutor's office 
or a ~unicipal welfa:e .agency performs t~is du}y. In. all 
such cases, however, It IS clear that the obJefct 0

1
,. the cnm

inal penalty provision is not ~o make the de au ~mg spouse 
or father an object of pUDlshment, nor certamly to re
habilitate and correct an 'offender with threatening pro
clivities. The object is to obtain support for the family. 
Actual prosecutions are used only as the last resort, for It 
is apparent that jailing the defendant provides the le~st 
likely means of obtaining the funds for the needy WIfe 
or children. "[T]he threat to invoke or, if necessary, the 

11 Sec l'<liller & Remington. Procedures Be/ore Trial, 339 ANNALS 111, 114 (1962). 
}ij A.B.F. Pilot Project Report} supra nolo 12, nt 571. 
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acmal invoking of the criminal process is only the ulti
mate sanction to enforce the payment of support." 10 

In addition the support problem is often only one part 
of a complex family situation with which the criminal 
court is not equipped to deal, unlike other agencies such 
as a family court with social services. Using the criminal 
process does serve to provide legal aid to indigent fam
ilies, fo!' these criminal proceedings usually obtain support 
for persons of low economic status. It would seem, how
ever, that explicit provision of more legal aid services for 
civil proceedings is plainly preferable. 

The pattern is the same as that found in other areas 
of criminal law administration. A social service which 
communities are unwilling to fund and support is im
posed on criminal law enforcement agencies which are 
obliged to perform the service as best they can. The job 
is usually done less well than it might be by a civil agency 
specially designed for the task, and it is performed to the 
detriment of the primary law enforcement function of 
protecting the public against dangerous and threatening 
conduct. In effect the addition of each service consti
tutes a withdrawal of limited resources from genuine 
crime prevention. 

There are no easy answers. However much one might 
prefer that merchants themselves bear all the burden of 
collecting their debts through the civil process designed 
for that purpose, it is no doubt true that some cases in
volving checks drawn on insufficient funds come close to 
fraud and that the protection of the credit economy is a 
legitimate social interest. In the case of nonsupport the 
threat of the criminal penalty may often bring funds to 
needy families where other remedies are unavailing. 
Still it must be remembered that the price paid for these 
benefits is a limitation of the effectiveness of law enforce
ment. 

Narrowing the legislative definition of the criminal 
conduct would help. In the case of the bad check this 
might be done by confining the offense to cases where 
fraud is clear, the amount of the check is high, or the 
conduct is repeated. In the case of nonsupport the crime 
might be confined, as the Model Penal Code provides, to 
cases where the default is persistent, thereby expressing 
"a legislative policy in favor of resort, in the first instance, 
to non-penal measures." 17 

DISORDERLY CONDUCT AND VAGRANCY 

Disorderly. conduct and vagrancy laws, found in vir
tually all jurisdictions, are another example of statutes 
that are used to achieve purposes other than controlling 
the proscribed conduct by punishing those who engage in 
it. Disorderly conduct laws grant the police authority to 
act in numerous minor situations where it is considered 
desirable for them to do so, but where the conduct has not 
otherwise been specifically defined as criminal. Vagrancy 
laws provide authority to hold a suspect for investigation 
and interrogation when the police could not legally arrest 
him for another offense. 

Disorderly conduct statutes vary in their precise formu
lation, and the conduct is variously labeled, as, for ex-

10 Miller & Remington, supra note 14, at 114. 
11 MODEL PENAL CODE § 207.14, comment 1 (Tent. Drllft No.9, 1959), 
]8 Derived from 1965 FBI UNIFORM CRIME REPORTS 100-09 (Iable 18). 
10 Sec, e.g., MODEL PENAL CODE 4-5 (Tent. Draft No. l~, 1961); Note, Disorderly 

ample, riot, breach of the peace, unlawful assembly, 
disturbing the peace, or loitering. These laws tend to 
embrace an excessively broad range of conduct, some of 
it dangerous, some merely annoying, some harmless, some 
constitutionally protected. While these statutes pro
tect important interests, they often are excessively 
general and do not adequately discriminate and 
identify the kinds of behavior legitimately to be pro
hibited. In California, for example, it is a misdemeanor 
to make noise in the area of a religious meeting which 
disturbs the solemnity of the meeting; willfully to disturb 
any assembly or meeting without authority of law; to 
commit a lawful act with another in a violent, boisterous, 
or tumultuous manner; maliciously and willfully to dis
turb the peace or quiet of any neighborhood by loud or 
unusual noise or offensive conduct; to commit any act 
willfully and wrongfully which seriously disturbs or en
dangers the public peace or health or which openly out
rages public decency. 

The generality and imprecision of most disorderly con
duct statutes allow the police to exercise a broad discre
tionary authority in deciding which conduct to treat as 
criminal. More arrests are made for disorderly conduct 
than for any other crime except drunkenness, Of all 
arrests reported by the 1965 Uniform Crime Reports over 
10 percent were for disorderly conduct, over 500,000 out 
of a total of nearly 5 million arrests.18 Studies of reported 
decisions and of the activities of lower courts reveal that 
a wide gamut of conduct is covered by these statutes.1D 

These excessively broad laws are applied in excessively 
broad ways that lead to convictions for some conduct that 
properly is subject to criminal control and to convictions 
for some conduct that is harmless or should be protected. 
Some of these convictions are reversed, but not the over
whelming majority. There is little appellate review 
of the work of the often ill-trained magistrates who work 
with these vague laws. A New York study revealed that 
although over 70,000 disorderly conduct arraignments 
occurred in 1957 alone, there have been only approxi
mately 150 reported opinions since the enactment of the 
statute in 1923.20 

As observed in the commentary to the Model Penal 
Code, "If the disorderly conduct statutes are troublesome 
because they require so little in the way of misbehavior, 
the vagrancy statutes offer the astounding spectacle of 
criminality with no misbehavior at all!" 21 Vagrancy laws 
define criminality essentially in terms of a person's status or 
a set of circumstances reflecting a judgment that such per
sons are apt to commit antisocial acts. For some forms of 
the offense no conduct need be committed at all, altbough 
other forms rest on the commission of an act. As the of
fense developed through the common law, it came to 
include idle and disorderly persons and vagabonds; per
sons who refused to work or engaged in begging, threat
ened to desert their families, or returned from whence 
they were legally removed; and persons who wandered 
abroad without giving a good account of themselves. 

The usual components of vagrancy in its modern stat
utory form include living in idleness without employment 
and having no visible means of support; roaming, wan-

Conduct in New York Penal Law § 722, 25 BROOKLYN L. REV. 46 (1958). 
20 Note, 25 .ROOKLYN L. REV. 46, 70 (1958). 
"' MODEL PENAL CODE § 250.12, comment 1 (Tent. Draft No. 13, 1961). 
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dering, or loitering; begging; being a common prostitute, 
drunkard, or gambler; and sleeping outdoors. or in a non
residential building without permission. 

These laws have an ancient lineage. In feudal days 
they served to protect the rights of the lord in his fugi
tive serfs. As feudal ties began to dissolve, they were 
used to control wandering bands of rootless workmen 
turned robbers. During the acute labor shortage follow
ing the Black Plague they served to hold laborers to their 
jobs. Subsequently they served the purpose of protecting 
against abuse of the poor laws by wandering indigents. 
Their current and widespread use, as documented in a 
number of recent studies,22 is to afford police justifica
tion, which otherwise would not be present under pre
vailing constitutional and statutory limitations, to arrest, 
search, question, and detain persons because of suspicion 
that they have committed or may commit a crime. They 
are also used by the police to clean the streets of unde
sirables, to harass persons believed to be engaged in crime, 
and to investigate uncleared offenses. An American Bar 
Foundation study found that although brief on-the-street 
or stationhouse detention without a formal arrest occurred 
fairly frequently in the absence of express legal authority, 
most investigations were carried out under the guise of a 
vagrancy or a related mir,J.Or statute arrest.23 

Persons held for investigation purposes were found 
to be frequently booked for "vagrancy and investigation." 
This practice was advocated in one police duty manual in 
cases in which there is some specific crime for which the 
person should be investigated, or there is some specific 
reason for general investigation. The American Bar 
Foundation study found that detectives obtained an arrest 
warrant for vagrancy when they were uncertain whether 
there were adequate grounds for arrest on a serious 
charge.24 

PFecisely because disorderly conduct and vagrancy 
charges are so commonly relied upon by law enforcement 
authorities, as well as because penalties involved are gen
erally minor, and defendants are usually from the lowest 
economic and social levels, they have proved largely 
resistant to scrutiny and change. Yet 

this is a most important area of criminal administra
tion, affecting the largest number of defendants, 
involving a great portion of police activity, and 
powerfully influencing the view of public justice held 
by millions of people.2 r. 

The Model Penal Code offers some constructive guide
lin!!s for redefining these offenses. It confines disorderly 

22 Foote, Vagrancy-Type Law and Its Administration, 104 u. P .... L. REV. 603 
(1956); Note, Use 01 Vagrancy-Type Laws lor Arrest and Detention 01 Suspicious 
Persons, 59 YALE L.J. 1351 (1950); See N.Y. LAW REVISION COMMISSION REPORT 591 
(1935): "The underlying purpose [01 vagrancy laws] Is to relieve the police 01 
the necessity of proving that criminals have committed or nre planning to commit 
specific crimes." 

23 LAFAVE, op. cit. supra note 13, at 354-63. 
"' The transcript 01 District 01 Columbia v. Ricks, Crim. No. 2206-66, D.C. Ct. 

Gen. Sess. 1966, provides another indication of the usc of vagrancy statutes by 
police. 

An officer testified that he arrested Miss Ricks for vagrancy because he and 
tither omeers had observed her loiteriug in or neBr the doorway of a house of ill 
fame on three previous occasions within n 20.day period and because she was 
unable to give a satisfactory accotlnt of hersclf. The basis of the arrest, he stated, 
was that she was a known convIcted felon, thief, prostitute, vagrant, and narcotic 
"folntar who was observed at lale and unusunl hours' without visible menns of 
support and leading an immoral and profligate life. 

Upon cross.examination, the officer defined giving a good account of oneself as 
"being employed." When Bsked why the orrest had not been made for prostitution, 
he replied, "1 didn't hear the conversation, nnd the man wouldn't come to court 
nnd testify." 

The transcript continues: 
"DEFENSE COUNSEL. So that in practical effect vagrancy is used as n charge or 

ground for arrest in cases where you felt that there is prostitution or sodomy 
going on but you connot make it cose? 

U[OFFICER.] Thut's correct. It used to get the undesirables off the street. 
ClDEFGNSE COUNSEL. What is an undesirable? 
U[OFFICER.] It is a prostitute-In my estimation it is II prostitute a junkie a 

thief, a pervert, nnd what have you. . . • " 
"DEFENSE COUNSEL. So that ... the good effect of this statute is that it puts 

239-114 0-67--8 
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conduct to behavior that is itself disorderly and excludes 
that which "tends to provoke a breach of peace." Al
though inevitably imprecise the definition is much less 
vague and commodious than usual disorderly conduct 
laws. To constitute disorderly conduct the defined dis
turbances must be genuinely public.26 

The code also provides a model for defining the crime 
of vagrancy which eliminates all traces of the ancient 
offense except that thought justified by the legiti
mate needs of law enforcement, namely, situations 
in which a person "loiters or prowls in a place, at a time, 
or in a manner not usual for law-abiding individuals under 
circumstances that warrant alarm for the safety of persons 
or property in the vicinity." 27 Although the concept of 
justifiable "alarm" for the safety of persons or property 
rather than justifiable "suspicion" of criminality is em
ployed, the net effect appears to authorize arrest and 
search in circumstances short of probable cause. 

It is evident that the real issue in vagrancy cases is not 
one of defining criminal conduct but of defining the 
circumstances in which police may intervene short of 
arrest to make inquiries and dispel suspicion. The police 
must have reasonable, though carefully limited, authority 
to make this type of inquiry. In attempting to meet this 
problem, New York has authorized a police officer to 
"stop any person abroad in a public place [who] he 
reasonably suspects is committing, has committed or is 
about to commit" a felony or serious misdemeanor and 
to demand his name, address, and an explanation of that 
person's action.28 A section of the American Law 
Institute Model Code of Pre-Arraignment Procedure 
offers a similar solution.20 Both offer a more direct re
sponse to the central problem of providing the police with 
a means other than a vagrancy arrest for dealing with 
persons encountered in suspicious circumstances. 

Improvements in laws such as these are of great impor
tance. The high price paid for extending to the police 
wide and largely uncontrollable power of traditional dis
orderly conduct and vagrancy laws should be recognized. 
Foremost among its disadvantages is that it constitutes an 
abandonment of the basic principle upon which the whole 
system of criminal justice in a democratic community 
rests, close control over exercise of the authority delegated 
to officials to employ force and coercion. This control 
is to be found in carefully defined laws and in judicial 
and administrative accountability. The looseness of the 
laws constitutes a charter of authority on the street 
whenever the police deem it desirable. The practical 

people in jail who might be about to commit a crime or who might commit a crime 
in the ncar future in this neighbor11ood? 

"[OFFICER.] Yes, sir •... 
"Tho COURT .... do you arrest any people under the vograncy statute who have 

not committed or on whom you have no observation for, say, immoral or criminal 
acts, but people who simply nre on the street late at night and don't have any 
employment and don't have any money, can't support themselves? 

U[OFFICER.] Yes, eir .... 
"DEFENSE COUNSEL. Is there any reason for arresting somcone as a vagrant when 

Y011 know that he has committed some other crime? 
"[SECOND OFFICER.] That perSOll .. • might not be able to catch them doing these 

other things .... If I felt that she weren't familiar with me and I could go out 
here and buy some narcotics from her, then perhaps she would be charged with 
the Harrison Narcotics Act or the Jones·Miller Act. None of these things were 
involved. That's why she was charged with vagrancy. [Miss Ricks had five prei'ious 
narcotics convictions, and on the occasions on which she was observed by police, 
including the vagrancy arrest, was reported to have needle scars on her arm.] 

The Assistant Corporation Counsel in chargo of the Law Enforcement Division 
testified thst the purpose of the statute, as laid down by the Court of Appeals 
was lito prevent crime, to stop crime from coming into being in the first place. 
.. . [T]he very persons that we nrc attempting to pick up arc the very persons 
who certainly nre showing by their net nnd deed that it is their intent nnd purpose 
to commit crime." Such persons, he admitted, usually dwelled in the po·orer, 
slum·ridden sections of town where the practice of vagrancy, though not arrests (or 
this offenso, was known to be more prevalent: HI have no doubt," he added, that 
U a great deal has to do with the economic status of the people." 

26 MODEL PENAL CODE 2 (Tent. Dralt No. 13, 1961). 
on MODEL PENAL CODC § 250.2(1) (Proposed Official Draft 1962). 
"1 Jd. § 250.6. 
os N.Y. CODE cnIM. PROC. § 180-a (1964). 
:''9 ALIt MODEL CODE OF rRE~AnnAICNMENT PROCEDURE § 2.02 (Tent. Draft No.1, 1966). 
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costs of this departure from principle are significant. 
One of its consequences is to communicate to the people 
who tend to be the object of these laws the idea that law 
enforcement is not a regularized, authoritative proce
dure, but largely a matter of arbitrary behavior by the 
authorities. The application of these laws often tends to 
discriminate against the poor and subcultural groups in 
the population. It is unjust to structure law enforcement 
in such a way that poverty itself becomes a crime. And 
it is costly for society when the law arouses the feelings 
associated with these laws in the ghetto, a sense of per
seClltion and helplessness before official power and hostil
ity to police and other authority that may tend to generate 
the very conditions of criminality society is seeking to 
extirpate. 

SEXUAL BEHAVIOR 

In virtually all States the criminal law is used to govern 
sexual relationships and activities between consenting 
adults. There are laws against sexual intercourse be
tween unmarried people (fornication), between persons 
one or both of whom is married to another (adultery), 
and where the woman is paid for her services (prostitu
tion). There are laws against deviant sexual activities 
such as those between males or between partners, even 
persons married to each other, where unnatural modes 
of intercourse are used (sodomy). 

Basic social interests demand the use of the strongest 
sanctions to protect the individual against forcible sexual 
acts and those induced by fraud and overreaching, to pro
tect the young from the sexual advances of more mature 
individuals, to protect the public against open and notori
ous solicitation and commercialized vice, and to protect 
the institutions of marriage and family. Protection of 
these interests warrant criminal sanctions for their viola
tion. Thus in recent statutory revisions, notably the 
Illinois Criminal Code of 1961 and the Model Penal 
Code, they were the interests protected by criminal prohi
bitions. When these interests are not at stake, as in the 
case of most consensual misbehavior between adults, the 
situation is less clear. 

Available information indicates that laws against forni
cation, adultery, and heterosexual deviancy are generally 
unenforced. In New York, where adultery was the only 
ground for divorce until recently, there were countless 
divorces based on documented instances of adultery but 
no adultery prosecutions. Certainly there is no greater 
enforcement of prohibitions against premarital sexual re
lations. In many if not most jurisdictions adultery and 
fornication laws have been repealed in practice, although 
in form they persist on the books. There is surely some 
truth in Thurman Arnold's comment that these laws 
"survive in order to satisfy moral objections to estab
lished modes of conduct. They are unenforced because 
we want to continue our conduct, and unrepealed be .. 
cause we want to preserve our morals." 30 

But widespread and obvious winking at violations of 
the criminal law by those charged with their enforce-

80 ARJI(OLD, op. cit. supra note ll, at ]60. 

ment may well influence law enforcement generally. It 
tends to breed a cynicism and indifference to the criminal 
law which augments the tendency to disrespect those who 
make and enforce the law. 

Homosexual practices are condemned as criminal in 
virtually all States, usually as a felorw with substantial 
punishment. There are some attempts at enforcement, 
particularly in cases involving public conduct, solicita
tion, or corruption of tlle young. When the activity is 
private and consensual, however, the deterrent efficacy 
of law enforcement is limited; only the indiscreet have 
reasons for fear. 

Homosexuality entails deviation from social mores and 
the flouting of community attitudes having greater ap
parent capacity to deter and shape conduct than that 
posRessed by the criminal law. It is questionable whether 
there is significant additional deterrent force provided by 
the criminal sanction above that coming from other forms 
of social pressure not to engage in such acts. Moreover, 
the present penal system is no better suited than other 
social institutions to deal with the homosexual or to 
rehabilitate or reintegrate him. In addition, the pres
ence of these laws creates opportunities for extortion, and 
opens the door for discriminatory enforcement. 

Despite this nonenforcement and the costs the presence 
of these laws on the books can impose, there is under
standable and deeply felt reluctance to repeal them. This 
stems from a fear that the affirmative act of repeal might 
be mistaken as an abandonment of social disapproval for 
the prohibited acts and an invitation to license. Op
ponents of repeal emphasize the symbolic effect of un
enforced laws and the difficulty of removing what may 
be an inappropriate sanction without appearing to con
done the forbidden act. The appropriateness and the 
scope of criminal sanctions with respect to these sexual 
activities deserves discussion and analysis by those con
cerned with the improvement of criminal administration. 

Prostitution is an ancient and widespread social prob
lem which has proven virtually immune to the threats 
of the criminal sanction. It is a consensual crime for 
which the market is persistent. Although it is prohibited 
in all States, the laws are widely violated. Enforcement 
tends to be associated with degradation of the image of 
the police, harassment, discriminatory treatment, and 
endemic official corruption. 

The social interest in repressing prostitution is strong, 
primarily because of the elements of commercialism and 
exploitation that are involved in its more organized forms. 
Society is also concerned with controlling venereal disease 
and with reducing the affront involved in public acts of 
solicitation. These interests justify the maintenance and 
enforcement of laws directed against pandering, operating 
disorderly houses, public solicitation, and the commercial 
forms of meretricious behavior. 

But a more careful definition of the offense would seem 
desirable to ensure that it is limited to situations where a 
person engages in sexual activity as a business or where 
public solicitation is involvecl. 



ABORTION 

Abortion laws are another instance in which the crim
inal law, by its failure to define prohibited conduct care
fully, has created high costs for society and has placed 
obstacles in the path of effective enforcement. The de
mand for abortions, both by married and unmarried 
women, is widespread. It is often produced by motives 
and inclinations that manifest no serious dangerousness 
or deviati~n from the normal on the part of the people 
who seek it. These factors produce the spectacle of 
pervasive violations but few prosecutions. 

It has been estimated that as many as a million abor
tions are performed each year in this country, while the 
arrest rate is not more than one per thousand abortions 
performed. Two-thirds of all abortions are reportedly 
performed on married women. Available indications are 
that only 8,000 to 10,000 of these are legal abortions con
ducted in a hospital setting. 

The reasons for seeking abortions vary; they include 
direct danger to the physical health of the mother; the 
likelihood that the fetus, if born, will be deformed or non
viable; the circumstances of conception, particularly 
rape, incest, extreme immaturity of the mother, or her 
unmarried state; the mother's mental health; the low in
come of the family and its inability to support more chil
dren; or simply that the family does not want any more 
children. In some 40 States abortions are lawful only if 
necessary to preserve the life of the mother. In two 
States the standard is broad enough to include preventing 
"serious bodily injury," while in three other jurisdictions 
the "health" of the mother is a justification. In Mary
land abortions are permitted to "secure the safety of the 
mother." 31 

A recent survey indicated that 83 percent of a national 
sample of adults were opposed to permitting abortions 
where the mother is married but does not want any more 
children, and almost as high a percentage was opposed 
to legalizing abortions in cases of unmarried women who 
did not want to marry the father of their child or in cases 
of low-income families that could not afford any more 
children. But most of those surveyed favored legal ter
mination of pregnancy if the mother's health would be 
seriously endangered, if she became pregnant as a result 
of rape, or if there would be a strong chance of a serious 
defect in the baby.32 

The present state of the law presents particularly acute 
problems for conscientious parents and physicians faced 
with weighty reasons for terminating pregnancy in a juris
diction where the law is restrictive or its standards are 
vague and uncertain. Since some highly reputa:ble physi
cians regard the law as an injustice and want to protect 
their patients against incompetent abortions available on 
the black market, large numbers of reputable citizens find 
themselves in the position of law violators. This tends 
to contribute to antagonism and resentment toward those 
who enforce the law. Moreover, as observed by the 
drafters of the Model Penal Code: 

To use the criminal law against a substantial body of 

31 Harper, Abortion Laws in the Unied States) in CALDERONE, ABORTION 187, 189 
(1958) • 

33 Rossi, Abortion Laws and Their Victims, Trans·action, Sept,.Oct. 1966, pp. 7, 9. 
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decent OpInIOn, even if it be minority opinion, is 
contrary to our basic traditions. . . . 

... Criminal liabilities which experience shows 
to be unenforceable because of nullification by pros
ecutors or juries should be eliminated from the law. 
Such nullification usually p<;>ints to a situation of di
vided community opinion. Also, "dead letter" laws, 
far from promoting a sense of security in the com
munity, which is the main function of penal law, 
actually [impair] that security by holding the threat 
of prosecution over the heads of people whom we 
have no intention to punish.s3 

A black market of illegal abortions has sprung up to 
meet the demand created by the criminal prohibition. 
Most abortions are conducted by those 'ready to run the 
risk to earn the high fees. As a consequence abortions are 
performed under conditions that maximize the very dan
ger to a woman's physical and mental welfare that the 
abortion laws in part are designed to prevent. Moreover, 
since legitimate physicians frequently are available to 
those who have resources and relationships in the com
munity, it is primarily the uneducated and poor who must 
resort to hole-in-the-wall abortionists. 

The assistant chief of the Division of Preventive Medi
cal Services of the State Department of Public Health 
testified as follows before the California Assembly In
terim Committee on Criminal Procedure in 1964: 

Recently published findings from the joint study 
of maternal mortality conducted by the California 
State Department of Public Health and the Cali
fornia Medical Association indicate that illegally 
and improperly performed abortions account for a 
significant segment of maternal mortality. Of the 
first 551 maternal deaths studied since August 1, 
1957 (occuring during or within 90 days of termina
tion of pregnancy), 109 have been due to abortion. 
Seventy-eight percent of these abortion deaths are 
identified as being illegally induced. Almost two
thirds of these abortion deaths were of married 
women, 15 percent of women never married, and the 
remainder were women who were divorced, sepa
rated, or of unknown marital status. These were 
first pregnancies for only 15 percent of the women 
and almost half were 30 years of age or older, In 
this study, we found that deaths due to abortions ac
counted for one-third of the obstetrical deaths, while 
in 1950, they accounted for only one-sixth of obstet
rical deaths. This is due to a decline in the general 
maternal death rate per 10,000 live births from 5.5 to 
2.6 in 1961, a decline of 53 percent, with the death 
rate from abortions remaining constant. The abso
lute number of recorded deaths from septic abor
tions have more than doubled.s,! 

These data offer mac·abre documentation of the con-
clusion of the reporters for the Model Penal Code that 

experience has shown that hundred of thousands 
of women, married as well as unmarried, will con
tinue to procure abortions . . . in ways that en-

33 "ODEL PENAL CODE § 207.11, commcnt 1 (Tent. Dralt No.9, 1959). 
:Ii Transcript 64. 

I 
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danger their lives and subject them to exploitation 
and degradation. We cannot regard with equanim
ity a legal pattern which condemns thousat;d~ of 
women to needless death at the hands of crImmal 
abortionists. This is a stiff price to pay for the 
effort to repress abortion .... 35 

The evils of uninhibited abortion are sufficiently serious 
to warrant discriminating use of the criminal penalty. 
But abortion is justifiable under certain circum
stances, and the law should distinguish 'between the 
justifiable and unjustifiable abo~tio:::,.3~ .Most. abor
tion statutes do not now draw thIs dlstmctlOn WIth the 
requisite breadth or clarity. The Model Penal Code 
formulation represents one possible approach to this 
needed clarification. It authorizes an abortion where 
two physicians certify to their belief that 

there is substantial risk that continuance of the preg
nancy would gravely impair the physical or mental 
health of the mother or that the child would be 
born with grave physical or mental defect, or that 
the pregnancy resulted from rape, incest, or other 
felonious intercourse.37 

The time is overdue for realistic reexamination of the 
abortion laws. 

CONCLUDING OBSERVATIONS 

This chapter has sought to examine the problem of 
overreliance upon the criminal law as a means of social 
regulation by identifying instances in which the use of the 
penalties and processes of the criminal law have proven 
particularly ineffective or costly or both. Certain gen
eralizations emerge. 

The absence of a complaining victim appears to mark 
many ineffective criminal laws. Any system of law en
forcement must rely heavily upon the cooperation of those 
who are unwillingly victimized. When the conduct is 
consensual on both sides and particularly when it occurs 
in private, the normal techniques of law enforcement in
evitably tend to be frustrated. The laws prohibiting cer
tain consensual sexual relations, both heterosexual and 
homosexual, as well as the laws against abortion, drunk
enness, gambling, and narcotics, display these characteris
tics in varying degrees. 

Where the nature of the crime is such that there are 
added difficulties of detection and proof, a lack of strong 
enthusiasm for the criminal prosecution, plus a persistent 
demand to engage in the conduct, the potential effective
ness of the criminal process is further reduced. 

The criminal prohibitions against some types of sex
ual behavior reflect an idealized moral code, not what 
a substantial percentage of the population, judged by 
their conduct, regard as. beyond the margin of tolerability 
for the average fallible citizen. Consensual homosexu
ality, on the other hand, is repugnant to large segments 
of the community. But the general feeling that those 
who engage in such acts are psychologically disturbed 
rather than wicked, tends to sap enthusiasm for criminal 
prosecution. Prostitution is certainly not viewed as a 
tolerable form of behavior by the general community. 
Yet the existence of professionalized sex, not only in this 

'" MODEL PENAL CODE § 207.11, comment 6 (Tent. Dralt No.9, 1959). 
3{J Sec Rossi, supra note 32, at 8: uA representatIve sample of It48<~ ndllh 

Amcdcnns were asked their views on the conditions under which it should be 
possible for n woman to obtain n legal abortion, in n survey conducted by the 
Nationnl Opinion Research Center in December 1965 .... The survey results ... 
show the majority of the American population support the view that women should 
.be able to obtain a legal abortion under the following circumstances: 

country but historic~lI'y in .all cultures, av~iled of by 
otherwise reputable cItIzens m all walks of hfe, plus the 
mildness of the usual sanctions, are sure evidence that 
it is not regarded unequivoca1!y as condemnable. 

Abortion and gambling share these qualities in varying 
degrees. There are compelling reasons for liberalizing 
abortion laws to accommodate manifest health needs. 
Gambling attracts a legal response that is ambiguous on 
its face: Within the same jurisdiction some kinds of 
gambling are prohibited and some are permitted, on the 
basis of distinctions with scarcely any relevance to the 
moral quality of the participant's conduct. Narcotics 
use does commonly arouse sentiments of condemnation 
and fear. But the continued demand for drugs, generated 
by deep-rooted and complex social and psychological 
drives, and the sentiment that it should be treated as a 
sickness serve to limit the efficiency of criminal law 
enforcement. 

In several instances the criminal process is directed at 
objectives quite different from deterring the out
lawed conduct through surveillance, prosecution, and 
correction of offenders. The role of law enforcement in 
the case of public drunkenness, for example, is to remove 
unsightly annoyances from the public streets, to protect 
the drunk against physical dangers, and to provide a 
respite for him from his self-destructive habits. In the 
case of family support laws its role is largely to ensure the 
performance of family obligations. With the insufficient 
fund check writer its role is often to collect debts in behalf 
of creditors. Obviously measuring effectiveness in 
traditional law enforcement terms is inappropriate 
in these cases. The issue is how well the use of the 
criminal process in these instances attains its special ob
jectives. There is evidence to support the hypothesis 
of one observer that "when the criminal law is relied upon 
to perform social services, those services are not likely 
to be effectively rendered." 88 

No doubt the criminal process is filling a need in these 
situations. It would seem, however, that civil processes 
or institutions designed to handle particular social prob
lems would be more effective than the criminal process in 
many cases. The increasing demands of due process in 
all criminal proceedings, the requirements of appointment 
of counsel, prohibition of interrogation in certain circum
stances, high standards with respect to waiver of constitu
tional rights, and others, add to the difficulty of enforcing 
the criminal law in many of the situations described in this 
chapter. 

One substantial cost of overextended use of the crim
inal process is the risk of creating cynicism and indiffer
ence to the whole criminal law and its agencies of enforce
ment at a time when precisely the opposite is needed, 
This indifference tends to occur particularly where the 
criminal sanction is generally unenforced. As observed 
by Roscoe Pound many years ago, 

However impressive the state-declared ideal may 
be to the contemplative observer, the spectacle of 
statutory precepts with penal sanctions, which are 
not and perhaps are not intended to be put in force 
in practice, casts doubts upon the whole penal code 
and educates in disrespect for law more than the 
high pronouncement can educate for virtue.3D 

"71 percent j£ the woman's own health is seriously endangered by the pregnancy. 
"56 percent if shQ became pregnant as n result of rape. 
1155 percent if there is a strong chance of serioos defcct in tho lusby." 
a7 MODEL PENAL CODE § 230.3(2) (Proposed Official Drnlt 1962). 
a.'i ALLEN, THE BORDERLAND OF CRIMINAL JUSTICE 5 (1961). 
:m IIOUNDJ CIUMINAL JUSTICE IN AMERICA 67 (1930). 



These attitudes also occur when the substantive criminal 
law is used as a device for circumventing constitutional 
restrictions upon police practices. The disorderly con
duct and vagrancy laws are cases in point. The same 
consequence is also produced by inherent difficulties in 
enforcement which sometimes lead police to excesses de
grading to themselves as well as to the public. 

Another kind of cost is imposed when criminal en
forcement itself produces social behavior which may be 
more undesirable than' that prohibited by the law. We 
have seen how the bans on gambling tend to foster or
ganized fonus of criminality which, with alarming busi
ness efficiency and the use of systematic means of coer
cion, violence, and governmental corruption, continue to 
supply the persistent demand. In the case of the abor
tion laws the criminal prohibition forces thousands of 
women each year to incompetent abortionists, with the 
loss of a substantial number of lives as a consequence. 

Still another variety of cost is the substantial impair
ment of the effectiveness of the police in perfonning 
the tasks, which only they can perfonn, of protecting 
the public against serious threats. This occurs when men 
and resources that could be employed in meeting problems 
of serious criminality are diverted into areas where the 
use of the criminal law is problematical. Every man-hour 
spent in running down bad check passers or in 
rounding up or processing drunks is a man-hour lost to 
other purposes. As a representative of the FBI stated 
to the Commission: 

The criminal code of any jurisdiction tends to 
make a crime of everything that people are against, 
without regard' to enforceability, changing social 
concepts, etc. The result is that the criminal code 
becomes society's trash bin. The police h<l,ve to 
rummage around in this material and are expected 
to prevent everything that is unlawful. They can
not do so because many of the things prohibited are 
simply beyond enforcement both because of human 
inability to enforce the law and because, as in the 
case of prohibition, society legislates one way and 
acts another way. If we would restrict our defini
tion of criminal offenses in many areas, we would get 
the criminal codes back to the point where they 
prohibit specific, carefully defined, and serious con
duct, and the police could then concentrate on en
forcing the law in that context and would not waste 
its officers by trying to enforce the unenforceable as 
is now done. 

There is also the loss of morale and self-esteem among 
police who are obliged to engage in tasks which must 
seem to them demeaning or degrading or of little rele
vance to the mission of law enforcers. What must be 
counted as another indirect impainnent of police effec
tiveness is the whole pattern of judicial restraints upon 
police surveillance, detection, and interrogation which 
have been provoked in substantial measure by excesses 
growing out of attempts to enforce laws which are par
ticularly resistant to enforcement. 

Also associated with overreliance upon the criminal 
law is the creation of undesirably wide areas of discretion-

<0 Wechsler. The Challenge 0/ a Model Penal Code. 65 HARV. L. REV. 1097 1102 
(1952). • 
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ary authority by law enforcement agencies. Excessive 
discretion is invited when the substantive law creates an 
implicit authorization for agencies to employ the process 
for purposes other than deterring the prohibited conduct 
and correcting the offender. This is the caSe in varying 
degrees with disorderly conduct and vagrancy laws, public 
drunkenness and family support laws, and laws.relating to 
insufficient fund. checks. Excessive discretion also occurs 
when the criminal prohibition is one that is generally not 
enforced or probably not intended to be enforced, for ex
ample, certain of the sex laws. Finally, it occurs where 
the legislature has deliberately defined the prohibited con
duct to include conduct beyond the borders of the target 
social evil in order to ease prosecutorial burdens of proof. 
Of those crimes discussed, the ban on all ,fonns of gam
bling, including such innocuous fonns as church and 
charitable socials and the friendly poker game, is the 
clearest example. Some ameliorative discretion is of 
course inevitable as well as desirable in any system, but 
discretion becomes excessive and threatening when it is 
used as a substitute for law itself. Moreover, when exer
cised under a broad charter of discretion, police authority 
tends to be viewed in many sections of the community, 
usually those in which crime is a serious problem, as an 
episodic and arbitrary exercise of naked power rather 
than as the impartial command of the law. And finally 
the delegated authority affords the opportunity for abuse 
and discrimination either through malice or untempered 
zeal. What Professor Wechsler wrote concerning prose
cutorial discretion is equally applicable to all law enforce
ment agency discretion: 

A society that holds, as we do, to belief in law can
not regard with unconcern the fact that prosecuting 
agencies can exercise so large an influence on dis
positions that involve the penal sanction, without ref
erence to any norms but those that they may create 
for themselves. Whatever one would hold as to the 
need for discretion of this order in a proper system 
or the wisdom of attempting regulation of its exer
cise, it is quite clear that its existence cannot be ac
cepted as a substitute for a sufficient law. Indeed, 
one of the major consequences of the state of penal 
law today is that administration has so largely come 
to dominate the field without effective guidance from 
the law. This is to say that to a large extent we 
have, in this important sense, abandoned law-and 
this within an area where our fundamental teaching 
calls most strongly for its vigorous supremacy.40 

Undoubtedly a great deal of research is needed on the 
uses and limitations of the criminal law as a means of social 
regulation, on the circumstances in which it is more likely 
to be effective, and on the situations in which its use over
balances social disadvantages and consequences and those 
in which it does not. But enough is now known to war
rant abandonment of the common legislative premise 
that the criminal law is a sure panacea for all social ail
ments. Only when the load of law enforcement has been 
lightened by stripping away those responsibilities for which 
it is not suited will we begin to make the criminal law a 
more effective instrument of social protection. 



Appendix A 

PERSPECTIVES ON PLEA BARGAINING 

by Arnold Enker 

Despite the fact that the large majority of criminal 
cases are disposed of by guilty plea, the major focus 
of attention to the criminal process traditionally has 
been upon disputed cases. We have made substan
tial modifications in the investigatory stages of the 
process and are devoting ever-increasing attention to 
pretrial and trial procedures in order to assure a fairer 
resolution of disputed issues at the trial. Far less 
attention has been devoted to the dynamics of the guilty 
plea and its impact on later stages of the proceedings. 
Even here, to the extent that modifications have been 
adopted in guilty plea procedures, the focus of attention 
understandably has been upon the most visible parts of 
the process, namely, representation by counsel and 
judicial inquiry at arraignment into "the factual basis 
for the plea." (Rule 11, Federal Rules of Criminal 
Procedure.) 

Indeed, one gets the impression that our law does not 
feel quite ready to face up to the theoretical and practical 
problems involved. Thus, in Shelton v. United States, 
356 U.S. 26 (1958), in which the propriety of the 
practice of plea bargaining seemed to be squarely pre
sented, after thorough exploration of the issues by a 
panel of the Fifth Circuit Court of Appeals and then 
again by that court en banc, the Supreme Court 
accepted a somewhat dubious confession of error by the 
Solicitor General and vacated the conviction on the 
ambiguously stated ground "that the plea of guilty may 
have been improperly obtained." It is not clear whether 
the case was reversed because the arraigning judge fai.Ied 
to comply with Rule 11 in his examination to inquire 
of the defendant-this was the narrow basis for the Solic
itor General's confession of error-, or because the Su-
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preme Court determined that the plea in this case was 
not voluntary, or because the Supreme Court was of the 
view that any plea induced by a promise concerning the 
sentence to be imposed is invalid. 

More recently, in Marder v. Massachusetts, 377 
U.S. 407 (1964), only three Justices would have noted 
probable jurisdiction in a case in which the statutory 
scheme itself-relating admittedly to insignificant parking 
violations-contained differential penalties for those who 
admitted the charge and those who chose to defend the 
case. . 

Likely, this judicial shyness expresses a recognition that 
we really do not know very much about the practice 
of plea bargaining. Absent carefully collected factual 
information about the practice, we are unable to assess 
its potential dangers, both practical and theoretical, and 
recommend its improvement or abolition. To some 
extent, this gap in our information has recently been 
tightened up by the publication of the findings of the 
American Bar Foundation's study of the problem in 
NEWMAN, CONVICTION-THE DETERM1NATION OF GUILT 

OR INNOCENCE WITHOUT TRIAL (1966). In this paper, 
based on Newman's finoings and other sources, I shall 
try to evaluate the practice and put it in perspective, 
assess its dangers and implications, and suggest some
admittedly imperfect-approaches toward improving the 
process. 

I. DESCRIPTION OF PLEA BARGAINING 

A. PLEADING GUILTY TO A REDUCED CHARGE 

1. 
"Plea bargaining," or its popular euphemism "the 

negotiated plea," actually takes on a variety of forms and 
occurs in varied legal and factual contexts. In what 
is probably its best known form, the "plea bargain" con
sists of an arrangement between the prosecutor and the 
defendant or his lawyer, whereby in return for a plea of 
guilty by the defendant, the prosecutor agrees to press 
a charge less serious than that warranted by the facts 
which he could prove at trial. "Less serious" in this 
context usually means an offense which carries a lower 
potential maximum sentence. In such instances the de
fendant's motivation for pleading guilty is to limit the 



judge's sentencing discretion to the lesser maximum. 
Si:nilar results are cbtained when the defendant agrees to 
plead guilty to a given charge in return for a prosecutor's 
promise not to charge him with being a multipie offender 
or to drop added counts in a multicount indictment. 

The court has no control over the initial charge 
brought by the prosecutor, so that in cases where such a 
bargain is struck before any charges have been filed in 
court, it is not subject to any formal judicial supervision 
to prevent undesirable reduction of a charge. Presuma
bly a judge has other unofficial ways of expressing his dis
pleasure with a reduced charge, but I have never heard 
of such judicial expressions. This is probably due to the 
judge's ignorance of the facts which would warrant a 
higher charge and to a reluctance to interfere in the con
duct of the prosecutor's office. I suppose a judge who 
disapproves of a low charge could refuse to accept the 
guilty plea and leave the prosecutor to choose between 
no prosecution or prosecution for a more serious charge, 
but that too has been unheard of. 

Where the bargain is struck after a higher charge has 
been filed, there is greater opportunity for judicial con
trol. Still,· little control appears to be exercised. New 
York has a statute which requires the prosecutor to file 
a statement giving his reasons for accepting a plea to a 
lesser charge, but a review of the filed statements indicates 
that they are very vague and general and do not furnish 
a vehicle for judicial controF A more recent unpub
lished study in Minneapolis of prosecutors' statements re
quired by a similar statute in Minnesota reveals equally 
disappointing results. Another reason such statutes are 
of limited value is that they deal only with pleas to an 
offense less than that originally charged. As already 
suggested, the bargain may be struck before any charges 
have been filed in court. For example, the Minneapolis 
study disclosed that in the year 1962, out of 91 cases of 
burglary, only 1 was originally charged as first degree 
burglary. In the remaining 90 cases the initial charge 
was third degree burglary.2 It is difficult to believe that 
the facts supported a first degree burglary charge in only 
1 out of 91 cases. (Compare the comment of one Michi
gan prosecutor reported in NEWMAN, p. 182, "You'd think 
all our burglaries occur at high noon.") 

As suggested, one reason the court exercises little or 
no control over charge reduction is that at this early 
stage of the proceedings, the judge usually has absolutely 
no information Il.bout the crime or the defendant and is 
in no position to review the prosecutor's judgment. 
Probably still another reason is that the determination 
of an appropriate offense category or charge, as distin
guished from sentence, is viewed as a matter of prose
cutor's discretion. Yet, the ability to control the offense 
category brings with it control over the sentence, or at least 
its outside limits. We have never really given any careful 
thought to the interplay of these forces and roles,3 When 
such a problem arose in United States v. Nagelberg,4 the 
Supreme Court, again aided by the Solicitor General's 
confession of error, failed to grapple with the problem. 

Equality of opportunity for such sentencing leniency 
is also a matter of concern. As would be expected from 

1 See Weintraub & Tough, Lesser Pleas Considered, 32 J. CRIl\{, L. & CRIMINOLOGY 

506 (1939). 
!I First degree burglary CArried a minimum sentence of 10 years and second degtee 

2 yenrs. There was no minimum sentence for third degree burglary. MINN. STAT, 
§§ 621.07, 621.09, 621.10 (1961) (subsequently repealed). 
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the above description of prosecutor and judge roles in 
this instance, judges are not likely to take tha initiative 
in suggesting to the defendant that he use his guilty plea 
as a bargaining tool. Under the circumstances, the 
unrepresented defendant, or the defendant represented 
by counsel inexperienced in criminal matters, may find 
himself more severely treated than a wiser defendant 
with an identical background. And even if the judge 
imposes a light sentence, the felony conviction which 
might have been avoided may result in collateral disabili
ties which the judge cannot control. 

2. 

It is equally common for plea bargaining for reduced 
charges to be motivated by the opposite goal, namely, to 
maximize the judge's sentencing discretion. In this type 
of agreement the defendant pleads guilty to a lesser charge 
than is warranted by the facts, not to reduce the potential 
maximum sentence, but to avoid a legislatively mandated 
minimum sentence or a legislative direction precluding 
the availability of probation. A typical example is nar
cotics prosecutions, where Federal law and some States 
impose severe mandatory minima for sale. It is common 
in such instances for defendants who have sold narcotics 
to plead guilty to a "tax count" in Federal cases or posses
sion of narcotics in State cases, thereby avoiding the mini
mum sentence. 

Because of common judicial antipathy to statutes so 
limiting their sentencing discretion, the problem of pos
sible judge-prosecutor conflict is not significantly present. 
In fact, Newman reports that judges sometimes take the 
initiative in these cases to obtain a reduction of the 
charges. Other problems arise, however. First of all, 
the threat of a mandatory sentence places a high price 
on a not-guilty plea that might induce a defendant 
not to risk the hazards of a trial. This point will 
be elaborated upon below. Secondly, as Professor 
Newman's findings suggest, although the practice of ac
cepting such lesser pleas begins as a discretionary device 
to individualize sentences, "the pattern of downgrading 
is such that it becomes virtually routine, and the 
bargaining session becomes a ritual" (p. 182). Under 
these circumstances, the public interest in heavy 
penalties for serious offenders may not always be served. 
Control in this instance remains, of course, with the 
prosecutor who can refuse to acquiesce in 'l. request for 
charge reduction in the case of a serious offender. It 
is far from clear, however, that this is where such deci
sions ought to be made. r. There is a danger, for ex
ample, that given two defendants equally guilty of a 
particular offense, the crucial factor which distinguishes 
them-the alleged professional character of the one's 
criminal behavior-is never placed on the record and is 
determined by the prosecutor on the basis of untested 
(in court at least) infof!11ation available only to him. 
The conviction label becomes a weapon in the hands of 
the prosecutor to be applied in his uncontrolled discre
tion against those whom he judges to be dangerous. The 
"official" facts of the crime bear little relation to the 

:1 Compare the judge's power to review a decision to lile n nolle prosequi, FED. 

n. CRIM. P. 48(<<), where n similar conflict arises. 
• 377 U.S. 266 (1964). 
;j Sec Wechsler, Sentencing, CDrrection, and the lI!odel Penal Cqde, 109 u. I'A. L. 

RF.V. 465, 470 (1961). 
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ultimate disposition, which is reached upon extra-record 
facts. It is, admittedly, not infrequent that the real 
dispute between the parties is not over those facts which 
constitute the necessary elements of the crime but over 
facts which mitigate or aggravate the offense and are 
relevant only to sentence. 

Our law has thus far paid scant attention to the proper 
procedures for determining these facts other than to 
accept the position that something less than a trial hearing 
is permissible.G But in those situ.ations, the sentencing 
judge retains his factfinding powers, and defense counsel 
has a forum in which to present his facts and arguments. 
Combined with the tendency to require increasing dis
closure of the contents of presentence reports,7 the 
defendant has the opportunity to argue his case visibly 
and with a chance of a favorable result. When it is the 
prosecutor who determines whether to accept a plea to a 
lesser count or to insist on pressing a charge carrying a 
mandatory sentence, the judge may be deprived of all 
sentencing discretion by an invisible decision in a "non
forum." Surely, the resolution of what will often be the 
sole issue of dispute and the single relevant fact, such as 
whether the defendant was armed, merits some greater 
formality and some forum more visible and equally acces
sible to all defendants.8 

3. 

There is a third type of charge reduction which is mo
tivated not by a desire to alter the sentencing powers of 
the judge but rather to avoid undesirable collateral as
pects of a repugnant conviction label. This apparently 
occurs with s<-me frequency in sex crimes. Thus, to 
avoid a record of conviction as a rapist, a sexual mo
lester, or a homosexual, the defendant may offer to plead 
guilty to a charge carrying a vaguer label, such as dis
orderly conduct. Here, again, there is danger that, 
apart from sentencing consequences, the risk of having 
such a repugnant label attached to him may impel an 
innocent defendant to plead guilty to the nondescript 
charge. The danger is even greater here, for even the 
defendant who has a good chance of acquittal at trial 
may prefer to avoid the adverse publicity of such a trial. 

4. 

Changes in the conviction label to accomplish these 
varied purposes raise additional problems for the 
administration of criminal justice. The lack of a 
comprehensive record of the proceedings and the mis
leading conviction label undermine attempts to achieve 
some degree of equality between defendants and may com
plicate the job of correctional authorities, who receive 
meager information about the defendant, the factual 
background of the case, and the judge's objectives, if any, 
in sentencing. And the unreliability of the conviction 
label can be misleading to others who have occasion to 
make reference to it at later stages in the same proceed
ing or in later proceedings. Thus, a prison classification 
committee or a parole board, relying on the conviction 
label in the case of an armed robbery charge reduced to 

" Williams v. Oklnhama, 358 U.S. 576, 584 (1959); William. v. Ncw York, 337 
U.S. 241 (19,'9). For the barest minimum standnrds. scc Towruend v. Burke, 33<1-
U.S. 736 (19-18). 

unarmed robbery may mistakenly conclude that the pris
oner was unarmed when he committed the robbery and 
may release a potentially dangerous offender too early. 
Perhaps the reverse danger is even more present. Be
cause of the prevalence of plea bargaining and reduction 
of charges, the parole board may assume that all pris
oners who pleaded guilty to charges of unarmed robbery 
were in fact armed. Or, upon a later conviction, a sen
tencing judge may assume that the earlier crime was in 
reality armed robbery. A defendant who pleads guilty 
to an accurate charge of unarmed robbery, therefore, 
may in the long run be treated more harshly than he de
serves because of an erroneous assumption by others that 
he bargained to avoid a charge of anned robbery. In 
other words, where such plea bargaining is widely prac
ticed, conviction records become unreliable and may be 
misused to the disadvantage of the community or of the 
defendant. 

B. "ON THE NOSE" GUILTY PLEAS 

1. 

Plea bargaining need not necessarily take the form of 
a reduction of the charges. A defendant may plead 
guilty to a charge that accurately describes his conduct 
in return for a general promise of leniency at sentencing 
or a more specific promise of probation. or of a sentence 
that does not exceed a specified term of years. To the 
extent that plea bargaining occurs in Federal courts, 
except for narcotics cases which carry a mandatory mini
mum sentence, it usually takes this form. This is probably 
so because the Federal law contains few lesser included 
offenses to which charges can be reduced. 

In these instances, appearances can be extremely mis
leading. Superficially, at least, the judge retains com
plete discretion as to sentence and is able to control the 
proceedings so as to insure both an accurate guilty plea 
(protection of the defendant) and a sentence appro
priate to the defendant's conduct (protection of the pub
lic interest) . Closer examination of the process suggests, 
however, that this may not really bc so. 

Negotiations usually are handled between the prose
cutor and the defendant or his attorney. The judge's 
isolation from this stage of the negotiations creates a risk 
that the bargaining will be limited to protection of the 
interests of the defendant and the prosecutor without any
one being present to pr,)tect the "public interest." The 
defendant's interest in receiving as low a sentence as 
possible and the prosecutor's interest in maintaining a 
steady flow of guilty pleas-to preserve a good public 
image and to induce guilty pleas from other defendants
can easily merge into agreement upon a guilty plea in 
return for a sentence that is meaningless in terms of the 
defendant's offense and his need for treatment or con
trol. Related to this is the possibility of inadequate 
knowledge of the facts, either as to the crime itself or the 
defendant's background, on the part of the prosecutor 
who negotiates the guilty plea. Under the pressure of a 

7 Scc the proposed Rule 32(c), FED. n. CfllM. ". 
B Compare the remarks of Mr. Justice Fortus, writing for the Court in Kent v. 

United Stales, 383 U,S. 541, 561-63 (1%6). 



heavy, time-consuming caseload, the prosecutor may easily 
be sedu,ced at an early stage of the proceedings, before 
such facts are more fully developed, by the offer of a 
quick guilty plea in exchange for a light sentence, only to 
discover too late that the offense, or the offender, was far 
more serious than originally thought. It is possible, in
deed likely, that the full facts may never be discovered 
since the quick disposition usually eliminates the need 
or the impetus for further investigation. Thus, there is 
a good chance that the judge will never become aware 
of facts which indicate that the agreement is not in the 
public interest. 

Nor can defense counsel be counted on to provide this 
protection. Rarely does a defense attorney conduct a 
thorough investigation of the case and his client's back
ground; thus he usually provides little additional insight 
into the causes of the defendant's problems. Also, de
fense counsel regards his professional responsibility to 
be exclusively to his client. The public interest in these 
instances need not necessarily mean a longer sentence; 
it may include identification of the sources of defendant's 
problems and the development and suggestion of a pro
gram of correctional treatment that is relevant to these 
problems. But defense counsel, perhaps in part because 
of legitimate skepticism over the availability of meaning
ful correctional treatment and of doubts as to the fairness 
of such programs, seem to regard their duty to the client 
solely in terms of obtaining for him as lenient a sentence 
as possible. Perhaps a broader view of the lawyer's role 
should include within the counseling function the duty 
to attempt to make the client aware of the fact that he 
has a problem and of his need for some correctional pro
gram. Thus far, however, lawyers have preferred to 
avoid the welfare implications of their role as counselors 
and the conflicts this role would create and to limit their 
role to getting the client "as good a deal" as they can. 

Thus, neither prosecutor nor defense counsel is likely 
to bring before the judge such facts as would undermine 
the basis for the negotiated agreement. But even if the 
judge should become aware of such facts through another 
source, say a presentence report, the dynamics of the pres
ent system would prevent close judicial supervision over 
the negotiated agreement. First of all, the judge's theo
retical role as protector of the public interest is limited 
by judicial reluctance to intervene and repudiate an ar
rangement accepted by the prosecutor as agent of the 
state. In other areas of the law it is rare for judges to 
reject consensual arrangements even when one of the 
parties represents the public. Thus, it is easy for the 
judge to sit back and approve anything to which the 
lawyers agree. 

Moreover, it is essential to the successful working of 
the system that the judge accept the arrangements 
worked out between defense counsel and the prosecutor. 
Because of doubts over the legality of the negotiated plea, 
prosecutors and defense counsel typically avoid all refer
ence in court to the sentence to be imposed until after 
the plea has been tendered and accepted, and engage in 
the pious fraud of making a record that the plea was not 
induced by any promises. Since the judge's sentence 
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remains to be pronounced, the defendant does not achieve 
the control he sought in negotiating unless he has confi
dence that the judge will accept the arrangement. The 
defendant is interested in controlling the exercise of 
sentencing discretion, not in a lawsuit over a motion to 
withdraw his guilty plea because of disappointment over 
the sentence later imposed. The typical unreviewability 
of the exercise of sentencing discretion only sharpens the 
point. The credibility of the system requires, then, that 
the judge hold his power to reject the agreement in 
careful reserve. If there is to be any effective judicial 
participation in the process, rather than mere judicial 
acquiescence in an agreement worked out between the 
parties, such participation must come at an earlier stage 
of the proceedings. 

Finally, this type of negotiated plea is even less visible 
than the negotiated plea which results in the reduction 
of charges. So far as the record reveals, the defend
ant was charged with a crime appropriate to the acts he 
committed; he has pleaded guilty to that charge volun
tarily; he has asserted in open court that his plea was 
not induced by any threats or promises, and this assertion 
has gone unchallenged by his lawyer or the prosecutor; 
appropriate argumellts, pleas, and recommendations 
have been addressed to the judge at the time of sentencing 
to influence his decision; and the judge has exercised 
his discretion and imposed what appeared to him to be 
the most appropriate sentence based on alI of the relevant 
facts. Not a hint appears on the record to suggest that 
some relevant facts were not adduced or that the key 
determinant of the plea decision was not some appropriate 
peno-correctional end but the prosecutor's desire to induce 
a guilty plea. Of course, little of this appears in the 
record when the defendant pleads to a lesser offense, but 
in that case a comparison of the plea and the original 
charge suggests at least the possibility of some noncorrec
tional factor in the process. 

The invisibility or low visibility of the process pre
cludes outside control to protect the public interest. It 
also, to say the least, complicates the process when the 
defendant, experiencing a change of heart, alleges some 
abuse in the negotiations. Most such allegations are, 
probably correctly, suspect. But a system that requires 
the defendant to deny the negotiations at the very moment 
he tenders his guilty plea contains potential for overreach
ing and unfairness. Under such circumstances, it be
comes extremely difficult to sift the valid from the false 
allegations. 

2. 

One further type of plea bargain merits attention. 
This may be called the "tacit bargain." In this instance, 
there are no formal or explicit negotiations between the 
defense and the prosecution. Defendant, aware of an 
established practice in the court to show leniency to 
defendants who pl~ad guilty, pleads guilty to the charges 
in the expectation that he will be so treated. This expec
tation is almost invariably satisfied without the need to 
enter into any negotiations or make any explicit promises. 
To an extent, the areas of concern discussed with respect 
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to other types of plea bargaining are here eliminated or 
at least mitigated. But, even apart from the fundamental 
question of the propriety of placing any premium on a 
guilty plea,9 some problems remain. Such pleas do not 
represent a true acknowledgment and acceptance of guilt 
by the defendant-universally regarded as a first step 
toward rehabilitation-but are more likely viewed by him 
as an expedient manipulation of the system. And, again, 
the overriding desire to keep the calendar moving can 
easily cause the practice to degenerate into routine and 
can direct the judge's attention away from consideration 
of sentencing goals in his determination. 

Cutting across the entire system of plea negotiation is 
the fear that the low visibility of the proceeding lends it
self to possible corrupt manipulation. In actual prac
tice such corruption seems rare. But a real vice in the 
procedure may be that it often gives the defendant an 
image of corruption in the system, or at least an image 
of a system lacking meaningful purpose and subject to 
manipulation by those who a.re wise to the right tricks. 
Cynicism, rather than respect, is the likely result. 

II. ADMINISTRATIVE CONSIDERATIONS 

The most commonly asserted justification of plea bar
gaining is its utility in disposing of large numbers of cases 
in a quick and simple way. The need to induce such 
summary disposition of cases has been most forcefully 
stated by Judge Lummus: 

Let us suppose that five hundred cases are on the 
list for trial at a sitting of court. Of these, one hun
dred cases are tried, and four hundred defendants 
plead guilty. Seldom is there time in a sitting to 
try more than a fifth of the cases on the list. ... 
(TJhe prosecutor must subordinate almost everything 
to the paramount need of disposing of his list during 
the sitting. Rather than dismiss the excess by nolle 
prosequi, with no penalty, he must induce defendants 
in fact guilty to plead guilty, in order that some pen
alty may be imposed. Half a loaf is better than no 
bread .... 

If all the defendants should combine to refuse to 
plead guilty, and should dare to hold out, they could 
break down the admini3tration of criminal justice 
in any state in the Union. But they dare not hold 
out, for such as were tried and convicted could hope 
for no leniency. The prosecutor is like a man armed 
with a revolver who is cornered by a mob. A con
certed rush would overwhelm him .... The truth 
is that a criminal court can operate only by inducing 
the great mass of actually guilty defendants to plead 
guilty.lO 

Administrative need no longer seems to command the 
consideration it once received when challenged in the 
name of due process of law. I t is easy to minimize admin
istrative convenience and need. Simply increase the staff 
of prosecu.tors, judges, defense counsel, and probation 

officers if the present complement is insufficient to handle 
the task, it is said. Even if the money were readily avail
able, it would still not be clear that we could call upon 
sufficient numbers of competent personnel. A lowering 
of standards in order to man the store adequately may 
well result in poorer justice. It may also divert both 
funds and personnel from other segments of the criminal 
process, such as corrections work, where they are arguably 
more needed. 

But there are other reasons to maintain a high propor
tion of guilty pleas and a low proportion of trials. To sug
gest the least important of these first, a substantial in
crease in criminal trials would entail an equally substantial 
increase in the burden of jury duty on citizens. Many 
citizens prefer to avoid jury service because it interferes 
with their private and business lives. Would a dispropor
tionate increase in this burden produce resentment 
against or a sense of alienation from the criminal process 
that might be directed against defendants and make 
other "pro-defendant" reforms less politically acceptable? 
Probably the best that we can say is that we do not know 
the answer to this question, but it should cause us to pause 
before throwing administrative considerations to the 
winds. 

Maximization of adjudication by trial may actually re
sult in more inaccurate verdicts. So long as trials are 
the exception rather than the rule and are limited, by and 
large, to cases in which the defense offers a substantial 
basis for contesting the prosecutor's allegations, the de
fendant's presumption of innocence and the requirement 
of proof beyond a reasonable doubt are likely to remain 
meaningful to a jury. The very fact that the de
fendant contests the charges impresses upon the jurors 
the seriousness of their deliberations and the need to 
keep an open mind about the evidence and to approach 
the testimony of accusing witnesses with critical care and 
perhaps even a degree of skepticism. If contest becomes 
routine, jurors may likely direct their skepticism at the 
defense. Prosecutors too readily apply the overall, and 
overwhelming, statistical probability of guilt to individual 
cases; we do not want jurors to do the same. It makes 
some sense, then, to screen out those cases where there is 
no real dispute and encourage their disposition by plea, 
leaving for trial to the extent possible only those cases 
where there exists a real basis for dispute. 

I shall suggest later that there also are some cases in 
which the price we pay for contested disposition is the 
posing to the jury of extreme alternatives, due to the 
law's need to maintain its generality, under circumstances 
in which compromise may actually yield a more "rational" 
result. 

III. THE RISK THAT INNOCENT DEFENDANTS 
MAY PLEAD GUILTY 

Thus far we have examined plea bargaining from the 
impersonal perspective of the "system." Some additional 
perspective can be gained by viewing the practice from 

9 For discussion of the propriety of showing leniency 10 delendants who plenel L.J. 204 (1956); Pilot 1I1Jtitute on Sentencing, 26 F.R.D. 231, 285-89 (1960). 
guilty nnd expression of judicial attitudes toward this practice, Bce Comment, The 10 LUMMUS, TilE TRIAL JUDGE 43-46 (1937). 
Influence of the Defendant'! Plea on Judicial D~lermination oJ Sentence, 66 YALE 



the defendant's point of view. A prominent defense law
yer has put it thusly: 

These plea bargains perform a useful function. We 
have to remember that our sentencing laws are for 
the most part savage, archaic, and make very little 
sense. The penalties they set are frequently far 
too tough .... 

The negotiated plea is a way by which prosecutors 
can make value judgments. They can take some 
of the inhumanity out of the law in certain 
situations. 11 

And, further: 

If a man is guilty, and the prosecution has a good 
case, there is little satisfaction to the lawyer or his 
client in trying conclusions, and getting the maxi
ml~m punishment. A great deal of good can be 
done in the plodding everyday routine of the defense 
lawyer, by mitigating punishment in this manner. 
Anyone who has ever spent a day in a prison and 
experienced, even vicariously, the indignity and suf
fering that incarceration entails realizes full well 
that the difference between a three-year sentence and 
a five-year sentence is tremendous, not only for the 
wrongdoer who is being punished, but for the in
nocent members of his family who love him, and 
who suffer humiliation and worse while he is away. 
This is something that the criminal lawyer can 
rightfully and usefully do for the "guilty" man. In 
this regard, the criminal lawyer is daily fulfilling 
a useful function in our society.12 , 

Viewed from this perspective, the negotiated plea is 
not solely a corrupting inducement offered defendants to 
waive their constitutional rights but is also a device by 
which defendants and their counsel can manipulate an 
imperfect system to mitigate its harshness and excesses. 
It is all too easy to assert that "there is no such thing as 
a beneficial sentence for an innocent defendant." 18 

There is also no such thing as a beneficial conviction for 
an innocent man. But innocent men may be convicted at 
trial as well. 

The possibility that innocent defendants might be in
duced to plead guilty in order to avoid the possibility of 
a harsh sentence should they be convicted after trial is 
obviously cause for concern. Because of the emotional 
potential of this problem, it is easy to overstate. 
The truth is that we just do not know how com
mon such a situation is. Indeed, this may be the very 
vice of the current system of plea negotiation. Because 
of the invisible, negotiated, consensual nature of the 
handling of the case in terms which avoid exploration 
of those factors deemed relevant by the law, we do not 
really know whether there is in fact cause for concern 
or not. It is this very uncertainty about such serious 
consequences that creates uneasiness. 

Still, perhaps the problem can be put in a better per
spective. In the first place, trials, too, may not always 
result in truthful or accurate verdicts. It is interesting 
to note that disposition by trial and by negotiated plea 

II Steinberg & Paulsen, A Conversation With Defense Counsel on Problems oj n 
Criminal De/ense, 7 rRAC. LAW. 25, 31-32 (1961). 

1.2 Steinberg, The Responsibility 0/ the Defense Lawyer in Criminal Cases, 12 
SY .... CUSE L. REV. 442, 447 (1961). 
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are similar in that in neither instance do we have any 
relatively accurate idea of the incidence of mistaken 
judgments. On one level, then, the significant question 
is not how many innocent people are induced to plead 
guilty but is there a significant likelihood that innocent 
people who would be (of have a fair chance of being) 
acquitted at trial might be induced to plead guilty? 

Further, concern over the possibility that a negotiated 
plea can result in an erroneous judgment of conviction 
assumes a frame of reference by which the accuracy of 
the judgment is to be evaluated. It assumes an ob
jective truth existing in a realm of objective historical 
fact which it is the sole function of our process to discover. 
Some, but by no means all, criminal cases fit this image. 
For example, this is a relatively accurate description of 
the issues at stake in a case in which the defendant as
serts a defense of mistaken identity. If all other issues 
were eliminated from the case, there would still f'!xist a 
world of objective historical fact in which the accused 
did or did not perpetrate the act at issue. And if he did 
not, a negotiated guilty plea would represent an errone
ous judgment. In this instance, then, the issue suggested 
is the comparative likelihood of such erroneous decisions 
as between trial and negotiation. 

But not all criminal cases fit the above picture. The 
conventional dichotomy between adjudication and dis
position in which the adjudication process is thought of 
as one of fact determination tends to obscure the non
factual aspect of much of the adjudication process. Much 
criminal adjudication concerns the passing of value judg
ments on the accused's conduct as is obvious where neg
ligence, recklessness, reasonable apprehension of attack, 
use of unnecessary force, and the like are at issue. Al
though intent is thought of as a question of fact, it too 
can represent a judgment of degrees of fault, for ex
ample, in cases where the issue is whether the defendants 
entertained intent to defraud or intent to kill. In many 
of these cases, objective truth is more ambiguous, if it 
exists at all. Such truth exists only as it emerges from 
the fact-determining process, and accuracy in this con
text really means relative equality of results as between 
defendants similarly situated and relative congruence be
tween the formal verdict and our understanding of so
ciety'S less formally expressed evaluation of such conduct. 

The negotiated plea can, then, be an accurate process 
in this sense. So long as the judgment of experienced 
counsel as to the likely jury result is the key element en
tering into the bargain, substantial congruence is likely 
to result. Once we recognize that what lends rationality 
to the factfinding process in these instances lies not in an 
attempt to discover objective truth but in the devising 
of a process to express intelligent judgment, there is no 
inherent reason why plea negotiation need be regarded 
any the less rational or intelligent in its results. 

Indeed, it may be that in some instances plea negotia
tion leads to more "intelligent" results. A jury can be 
left with the extreme alternatives of guilty of a crime of 
the highest degree or not guilty of any crime, with no room 
for any intermediate judgment. And this is likely to 

13 Comment, Official Inducements To Plead Guilty: Suggc.sted Alorais lor a },far
ketplace, 32 u. CII!. L. REV. 167, 181 (1964). 
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occur in just those cases where an intermediate judgment 
, is the fairest and most "accurate" (or most congruent). 

Clearly, the line between responsibility and irrespon
sibility due to insanity is not as sharp as the alternatives 
posed to a jury would suggest. It may be that such 
a dividing line exists in some world of objective 
reality and that the ambiguity arises from the dif
ficulties of accurate factfinding. It is more realistic, how
ever, to view responsibility as a matter of degree at best 
only roughly expressed in the law's categories of first and 
second degree murder, manslaughter, etc. The very vis
ibility of the trial process may be one factor that prevents 
us from offering the jury this compromise in order to 
preserve the symbolism of uniform rules evenly applied. 
The low visibility of the negotiated plea allows this com
promise which may be more rational and congruent than 
the result we are likely to arrive at after a trial.14 While 
the desire to protect the symbo1ism of legality and the 
concern over lay compromises may warrant limiting the 
jury to extreme alternative, it does not folIow that to 
allow the defendant to choose such a compromise is an 
irrational or even a less rational procedure. 

There is, moreover, a significant difference between 
conviction upon trial and by consent that merits further 
consideration; that relates to the role of defense counsel. 
Despite defense counsel's best efforts, his innocent client 
may be convicted at trial. But he cannot be convicted 
on a plea of guilty without defense counsel's participation 
and consent. Defendant's consent is also necessary for a 
guilty plea, but that provides less of an independent check 
on inaccurate pleas since defendant's prime interest is in 
minimizing unpleasant consequences. Counsel, on the 
other hand, as an officer of the court, has a duty to pre
serve the integrity of the process as well. When the sys
tem operates as it is supposed to, defense counsel's con
trol over the plea affords added assurance that the plea 
is accurate. 

We are safe in assuming that the system still works less 
than idealIy. Waiver of counsel is still commen in guilty 
plea cases, and even when the defendant is formally rep
resented, his representation is often perfunctory.15 But 
Professor Newman also reports increased inquiry into the 
factual basis for guilty pleas in all three States studied:1G 
This suggests that judges accepting such pleas, if alert to 
the problem, can exercise r '<;:ater control by refusing to 
accept waivers and by carl' .1 selection of assigned coun
sel, particularly in those cases in which some lingering 
doubt as to the defendant's guilt remains. 

There is, however, another side to the participation of 
counsel in the guilty plea. Even counsel may see the 
occasional practical wisdom of pleading an innocent man 
guilty. Sworn to uphold the law and at the same time to 
serve his client's best interests, counsel may be faced with 
an insoluble human and professional conflict. While 
such a compromise may serve the defendant's interest in 
making the best of a bad situation, it can never serve the 
lawyer's interest in protecting his professional integrity and 
self-image. At present we have no idea of the extent of 
this role conflict and its consequences to the profession.17 

1-1 TllC uefense of diminished responsibility seeks to accomplish similar ends. 
lii See NEWMAN, CONVICTION-THE DETERMJNATJON OF CUILT OR INNOCENCE WITHOUT 

TRIAL 200-05 (1966). These pages contain an excellent discussion or the dynamics 
or the process ond the problems faced by n conscientious attorney. 

" Id. at 7-21, 233-35. 
11 Lawyers 1ulndling divorce cases nro orten faced with similar conflicts. For It 

Thus far I have suggested that for those cases in which 
the key determinant of tne plea bargain is experienced 
counsel's assessment of the chances of conviction, 
plea bargaining is not likely to impair the accu
racy of the guilt determining process. This assumption, 
of course, does not always prevail. Additional factors 
may enter into the bargain. Probably the most 
significant factor is the possibility that the defendant 
may be convicted of a crime which carries a mandatory 
nonsuspendihle sentence. Where the sentencing judge 
retains complete discretion in the imposition of 
sentence, defense counsel is under less pressure to 
negotiate a plea and is under little pressure to 
give up a triable defense. If the defense has sufficient 
merit so that some doubt may linger even after convic
tion, there may be a fair chance that such doubt will be 
reflected in the judge's sentence. Because of the rules 
relating to cross-examination of a defendant, defense 
counsel are usually of the view that a defendant ordi
narily stands little chance of acquittal unless he has a 
relatively unblemished background. Where sentencing 
discretion prevails, such a. background is likely to result 
in a light sentence upon conviction. Under sllch cir
cumstances, a plea bargain has the effect of changing a 
substantial probability of leniency to a certainty, hardly a 
sufficient inducement for a man to plead guilty to a crime 
he has not committed. This becomes even more certain 
in the case of the defendant with an unblemished back
ground, where the conviction is probably more damaging 
than any sentence he is likely to receive. 

The removal of sentencing discretion by the enactment 
of mandatory sentences alters the picture completely. 
Once the defendant has been convicted, lingering doubts 
as to guilt and the defendant's exemplary prior life can 
no longer be considered. Under such circumstances, 
the defendant may be forced to give up a fair chance of 
acquittal by pleading guilty to a different, usually a lesser, 
charge upon which the judge can impose a more lenient 
sentence. The impact of legislatively mandated sen
tences on plea negotiations was suggested some time ago 
by prominent writers.18 Professor Newman's book re
ports that there was a far greater incidtnce of bargaining 
and charge reduction in Michigan, which has legislatively 
mandated sentences for certain crimes, and in Kansas, 
whose statutes do not permit the sentencing judge to im
pose probation as an alternative to a prison term for some 
crimes, than in Wisconsin, where the legislative sentenc
ing stmcture leaves judges considerably greater dis-
cretion.19 . 

An additional extraneous factor influencing counsel's 
judgment was suggested above, namely, the fear of con
viction of a crime carrying a label suggesting abnormal
ity or perversion, and even the fear of going to trial in 
such a case with its ensuing publicity. Mandatory mini
mum sentences can be eliminated; adverse publicity of 
this sort probably cannot. It is difficult to say with con
fidence that an innocent defendant's plea of guilty t" 
disorderly conduct in such a case is never in the defend
ant's best interest if he is innocent. It is presumably 
not in the best interests of the criminal process, but I 

selection of materials related to this problem, scc FOOTE, LEVY & SANDEn, CASES AND 
MATERIALS ON FAMILY LAW 682-83, 696-711, 752-1i9 (1966). 

]8 Ohlin & Remington, Senten.cing Structure: Its Effect Upon Systems lor lhe 
Administralion 01 Criniinal Justice. 23 LAW & CONTEMP. 1'non. 495 (1958). 

10 NEWMAN, op. cit. supra note 16, at 53-56, 177-8:1. 
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would hesitate to insist to a client that he owes the system 
a duty to defend himself and besmirch his family and 
reputation. In any event, we can encourage greater 
judicial sensitivity to this problem and closer judicial 
supervision of the plea in such cases. New Rule 11 of 
the Federal Rules of Criminal Procedure and the prac
tice in some courts of holding postplea hearings or in
vestigations to develop the facts relating to the offense 
provide methods for such control. 

The discussion in this section has not been designed to 
suggest that there is no reason for concern over the possi
bility that innocent persons might be induced to plead 
guilty by a system of plea negotiations. Rather, my pur
pose has been to place the problem in what appears to me 
to be its proper perspective, to demonstrate that there is 
nothing inherent in such a system that would increase the 
risks of inaccuracy beyond those present in adjudication 
by trial, to suggest that plea negotiation has possibilities for 
more intelligent and more humane disposition of many 
cases than are available ill trial disposition, and to indi
cate that the problem is not beyond effective judicial 
control. 

IV. VISIBILITY AND INVISIBILITY: SOME 
SKEPTICAL OBSERVATIONS ON THE NON
NEGOTIATED PLEA 

At several previous points I have commented on the 
invisibility or low visibility of key elements of the decision
making process in the case of negotiated pleas. The 
assumption has been that where there have not been any 
out-of-court negotiations, where the sentence is truly de
termined by the judge after argument by counsel and per
haps a presentence investigation, the process is fully visible. 
I would suggest that the present process for nonnego
tiated pleas is not really very visible either. In fact it is 
less visible to the persons most directly involved, the de
fendant and his counsel, than the negotiated plea. 

Visibility depends on one's vantage point. While the 
negotiated plea may be of low visibility to the public at 
large (and to law professors), it is highly visible to the 
defendant. Whether the factors entering into the bar
gain are or are not meaningful as sentencing goals, they 
are at least visible to the defendant and his attorney. 
The defendant is able to influence the sentence, he may 
set forth bargaining faetors and determine their rele
vance to the decision, and he may use his bargaining 
power to eliminate the grossest aspects of sentencing 
harshness and arbitrariness, be they legislative or judi
cial: The defendant, if he does not like the bargain, 
may reject it and stand trial. If he accepts the bar
gain, he cannot help but feel that his sentence is some
thing that he consented to and participated in bring
ing about, even if he at the same time resents the process 
that induced his consent. And while he may find his 
"correctional treatment" brutal and meaningless on one 
level, his sentence is meaningful.on another level in that 

20 Compore the observations of Protessor Kadish , The Advocale and the Expert
Counsel in the Peno-Correctional Proceu, 45 MINN. L. REV. 803 (196])! 

HHearings on sentence and release determinations BrC commonly attenuated in
tcrviews when they arc givcn at all." ld. at 804. 

U[T]he use of ex parte presentence investigation reports, whose contents arc 
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at least he participated in it and influenced the final 
result. 

Current sentencing practice for a nonnegotiated plea 
is to defense counsel, and I suspect to the defendant as 
well, an even more meaningless, less comprehensible pro
cedure. The defendant and his couJ11sel rarely see the 
sentencing decision take shape and even more rarely feel 
that they have participated in its formulation. At the 
point at which the process is most visible to the public, the 
imposition of sentence, it is least visible to the defendant. 
The prosecutor and defense counsel make their arguments 
and the judge decides. One frequently does not know 
what influenced the judge and how he went about mak
ing up his mind. (When the defendant reaches prison, 
the prison authorities .are often at a similar loss to under
stand the judge's sentencing goals, although this is in 
part a product of the division between the probation serv
ice, which is an ann of the court, and correctional author
ities, who are an arm of the prison.) One often gets the 
impression that the judge had his mind made up before 
argument and that counsel played no meaningful role 
in influencing the final result. 

This is particularly true where the judge has had the 
benefit of a presentence investigation. Armed with all 
sorts of information and recommendations, and probably 
having discussed the case in chambers with the probation 
officer, the judge is rarely influenced by the highly visible 
argument of counsel. Rather, he has been influenced by 
the usually invisible report and conference with the pro
bation officer. Even competent defense counsel who has 
devoted the time since pleading to furnishing the proba
tion officer with helpful information about his client and 
perhaps has attempted to arrange employment for his 
client often has little idea how this information was used 
and whether he has really helped his client. This is par
ticularly true when the defendant is disappointed by the 
sentence, a not infrequent occurrence. In short, both de
fendant and defensfi counsel emerge from the process with 
a sense of frustration and purposelessness. Often, neither 
feels he has played any meaningful and influential role in 
the sentencing process.20 

The bargain may be looked at then as an attempt by 
the defendant, and even by his counsel, to preserve their 
dignity in the process by finding a role for themselves even 
if it means a sentence based upon criteria logically irrele
vant to the goals of the process. 

I cannot document these comments. They are merely 
impressions and observations accumulated during several 
years of criminal practice. Admittedly this practice was 
almost entirely on the prosecution side, and my impres
sions may have been distorted by the fact that office policy 
forbade us to make any specific recommendations as to 
sentence. But we were free to present and argue to the 
court those facts we considered relevant. Still, I always 
regarded my role in the sentencing process as profession
ally unsatisfying. With but one or two exceptions, I have 
rarely had the sense that defense counsel participated very 
meaningfully either. And on the few occasions that I 
have served on the defense side, the only occasions on 
which I had any feeling that I was rendering some pro-

only sometimes made available to lhe offender, has largely muted the adversary 
character of sentencing processes." Id. at 806. 

U[Thero exists a] traditional .lIue, associated closely with (be root idea of a 
democratic commuDity, that 11 person should be given an opportunity to participato 
effectively in determinations which affect his liberty." ld. at 830. 
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fessional service to .my clients in the sentencing process 
were when I bargained on their behalf for some sentencing 
consideration. 

In other words, in that moment of dread before a non
negotiated sentence is imposed, counsel at least, ~nd prob
ably the defendant, have the feeling that they await the 
pronouncement of an arbitrary fiat which they are help
less to shape. The pronouncement of sentence, particu
larly if it is an unpleasant one, rarely mitigates this sense, 
for rarely does a judge articulate any reasons for imposing 
the sentence he has chosen other than to engage in an 
occasionally harsh speech excoriating the defendant and 
his like. 

V. THE LEGAL DIALECTIC: VOLUN'TARINESS 

Current doctrine has it that a guilty plea, to be con
stitutionally valid, must be voluntary.21 This notion ap
parently stems from several sources. Since the Consti
tution guarantees all defendants a right to trial, the 
entry of a guilty plea constitutes a waiver of that right 
which, as with all waivers, must be intelligently and 
voluntarily made. So viewed, the requirement of volun
tariness is a function of the specific rights guaranteed by 
the sixth amendment. 

The requirement of voluntariness may also be viewed 
as emerging directly from notions of due process. At a 
minimum, due process requires a fair factfinding pro
cedure designed to find the relevant facts accurately. 
Conviction by judicial admission satisfies this require
ment unless the admission has been induced by unfair 
means or means which might induce an innocent person 
to plead guilty. 

In addition, the defendant's fifth amendment right not 
to be compelled to incriminate himself covers not only 
testimonial self-incrimination but compelled judicial ad
missions as well. In this context, the requirement of vol
untariness bespeaks the ethical and political right of an 
accused to demand that the state not force him to become 
the instrument of his own undoing, but be prepared to 
prove his guilt by so-called objective or extrinsic evidence. 

It should be recognized immediately that the term "vol
untary" is an exceedingly ambiguous term. This stems 
not only from the difficulties involved in trying to dis
cover a past state of mind but also from the fact that 
Vie do not eveQ. have a clear idea of what, if any, psy
chological facts or experience we are looking for. The 
choice to plead guilty rather than face the rack is vol
untary in the sense that the subject did have a choice, 
albeit between unpleasant alternatives. The defendant 
who decides to plead guilty and seek judicial mercy also 
makes a choice between what are to him two unpleasant 
alternatives. If we call the first choice involuntary and 
the second voluntary, what we are really saying is that 
we are convinced that in the first case almost all persons 
so confronted wiII choose to admit their guilt but that 
the defendant's decision is based on more personal and 
subjective factors in the second instance.22 

:' E.g., Machibroda v. United States, 36B U.S. 487 (1962). 
.. !I See Bator & Vorcnberg, Arrest, Detention, Interrogation, amI the Righl to 

Counsel-Basic Problems and Possible Legislative Soimions 66 COLUM L REV 62 
72-73 (1966). ' ..., 

23 See, fO.r cllample, the dissenting opinion in Shelton v. United States, 246 F.2d 
571 (5th Clr. 1957). rev'd per curiam, 356 U.S. 12 (1958). 

We also are saying that we approve of judicial mercy 
but disapprove of the rack. In other words, "voluntari
ness" expresses not merely judgment of fact but an ethical 
evaluation. When only certain extreme forms of pressure 
are disapproved, the difference between those pressures 
and the milder pressures we are here concerned with is 
sufficiently great that, while only a matter of degree, the 
voluntary-involuntary distinction is descriptive and useful. 
But as milder and less clearly improper inducements fall 
under the han, it becomes more difficult to distinguish 
them from pleas which we regard as valid, at least so long 
as we are led by our dialectic to look for a nonexistent psy
chological difference. Thus, it is difficult to distinguish 
the psychological experience of a defendant who is in
duced to plead guilty by a prosecutor's or judge's promise 
of sentencing leniency from that of a defendant who is 
induced to plead guilty by his desire to begit). service of 
his sentence immediately so that he will be released sooner. 
There is a danger that so long as we adhere to the termi
nology of voluntariness, our very inability to distinguish 
these cases wiII lead us to hold involuntary all pleas in
duced by any considerations beyond the defendant's sense 
of guilt and readiness to admit it publicly. 

Both at common law and pursuant to recent Supreme 
Court decisions, a confession is deemed coerced and hence 
inadmissible if it was induced by any promises or threats. 
A typical inducement invalidating a confession is the 
proffer of leniency. Because the terminology and under
lying constitutional' sources are the same for guilty pleas 
as for coerced confessions, the inducement test for con
fessions may be thought to extend to guilty pleas as well.23 

Indeed, because a guilty plea is itself a conviction and 
leaves the court nothing to do but impose sentence, while 
a confession is merely evidence which must be corrobo
rated and may be explained, rebutted, or contradicted, 
some judges might apply an even stricter standard to a 
guilty plea than to a confession.21 

To apply the confession cases in this way would be 
to ignore some vital differences between the two situa
tions. In the first place, even at common law the in
ducement test was riddled with arbitrary exceptions such 
as upholding confessions induced by a promise not to 
arrest or prosecute a relative of the defendant. Secondly, 
to the extent that it rests on concern for the reliability of 
the resulting confessions, the extreme sanction of exclusion 
bespeaks mistrust of the jury's ability to evaluate the con
fession properly in light of the inducement.25 As we have 
suggested above, the accuracy of the guilty plea is not 
beyond effective judicial inquiry and evaluation. 

Also, the particular inducements held improper in the 
coerced confession cases usually appear against a back
ground of lengthy interrogation and other pressures to 
confess, factors not usually present when the same in
ducement is offered for a guilty plea. And in the con
fession cases, the defendant succumbed to the inducement 
without the advice of counsel. Any valid system of 
plea negotiations would presumably require that the 
defendant have counsel for this and other reasons. 2G 

Finally, the coerced confession cases must be viewed 
against the background of secrecy in the interrogation 

.. See ibid. But compllIe Harnes v. W'a,hin,ton, 373 U.S. 503 (1963), with 
Corte: v. United States, 337 F.2d 699 (8th Cir. 1964). 

!!.j Sec tho discussion in Developments in the Law-Confessions, 79 lIARV. L. REV. 
93B, 954-59 (1966). 2. Seo Da.i .• v. Holman, 354 F.2d 773 (5th Cir. 1965). cert. denied, 384 U.S. 907 
(1964); Shupe v. Sigler, 230 F. Supp. 601 (D. Neb. 1964); ,Inderso" v. North 
Carolina, 221 F. Supp. 930 (W.O.N.C. 1963). 



room and the recurring conflict of testimony between 
police and defendants over whether more serious "in
ducements" had been offered. Under such circum
stances, the very ambiguity and flexibility of the term 
"voluntariness" made it easy for skeptical courts to grab 
onto a conceded inducement, albeit a minor one, and 
hold that this inducement standing by itself rendered 
[he confession involuntary. The coerced confession cases, 
chen, are hardly controlling with respect to plea bar
gaining which occurs in a wholly different context, de
spite the similarity of the legal formula. 

The fifth amendment approach is more difficult, largely 
because the ethical principle it expresses often diverges 
from the accuracy goal of the criminal process, whereas 
the two tend to converge in the sixth amendment right 
to trial. Thus, the problem here is in part to determine 
at what point the preservation of the dignity of all men 
before the state is undercut by inducements to plead, 
or what kinds of ind\lcements undermine this dignity. 
The mere statement of the issue in this form suggests again 
some room for play, but the problem is complicated by 
the coerced confession precedents discussed above. But 
our notions of dignity seem to require that some room be 
left to the defendant to judge and act intelligently, 
knowingly, and with competent professional advice in his 
own self-interest. 

Although the sixth amendment guarantees the right 
to trial, it is not to be assumed that the constitutional 
scheme requires or even envisions that defendants will 
always avail themselves of this right. Indeed, as sug
gested above, the full exercise of this right by all defend
ants might even thwart some of the goals of the right to 
trial. Adjudication by trial may be viewed not as a pre
ferred or desired procedure but rather as an available 
procedure. Its availability to all defendants stands as a 
check against governmental arbitrariness and as a device 
for rational factfinding in case of disagreement between 
the government and the defendant. Defendants then 
must be informed of and given the tools necessary for the 
meaningful exercise of this right. It is not necessary, 
however, that they be encouraged to exercise this right. 
Again, each single defendant's own self-interest will de
termine whether or not he should exercise it. 

In light of these considerations, including the benefits 
to both the system and to defendants that can be de
rived from a controlled system of plea negotiations, 
it would not be desirable to lay down a broad constitu
tional dictum forbidding the practice. It would be a 
mistake to push valid legal, even constitutional, insights 
to the ultimate of their logic. Accommodation of con
flicting interests is a more sensible pursuit. 

VI. WHERE DO WE GO FROM HERE? 

To recapitulate for a moment, I have suggested that 
plea bargaining serves several useful ends: It eases the 
administrative burden of crowded court dockets; it 
preserves the meaningfulness of the trial process for those 

!!7 Probation investigations arc frequently conducted prior to adjudication in 
juvenile delinquency casc!!. Under this proposal, n prcndjudication investigation 
would be held only upon the defendant's consent . 

.. See, e.,., United Statc, ex reI. Elk'nI's V. Gilligan, 256 F. SlIpp. 24>~ (S.D.N.Y. 
1966) • 
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cases in which there is real basis for dispu.te; it furnishes 
defendants a vehicle to mitigate the system's harshness, 
whether that harshness stems from callous infliction of 
excessive punishment or from the occasional inequities 
inherent in a system of law based upon general rules; 
and it affords the defense some participation in and 
control over an unreviewable process that often gives the 
appearance of fiat and arbitrariness. These are not 
insignificant accomplishments. 

But we have also seen that the. system pays a price 
for these accomplishments. It bears a risk, the extent of 
which is unknown, that innocent defendants may plead 
guilty; negotiation becomes directed to the issue of "how 
many years a plea is worth" rather than to any meaningful 
sentencing goals; factual inforn1ation relating to the 
individual characteristics and needs of the particular 
defendant are often never developed; and a sense of 
purposelessness and lack of control pervades the entire 
process. This is a high price. 

Statement of these areas of concern suggests possible 
remedies designed to encourage the early development 
and availability of facts concerning the offense and the 
offender, the candid exchange of attitudes between the 
parties, and perhaps even the closer and earlier involve
ment of the judge in the process .. i.e., a sort of preplea 
conference. 

Negotiation is not solely a matter of bazaar bargain
ing. It also involves the narrow:ng down of areas of 
disagreement, the recommendation and exploration of 
alternative courses of action, and the exchange of in, 
formation, ideas, and insights. Such a process could re
suit in greater disclosure of relevant information than is 
presently the case. The scheduling of a conference prior 
to the entry of a guilty plea would eliminate some of the 
factors discussed above which at present disable the 
judge from exercising a degree of control. And, it may 
be hoped, the participation of the judge might direct 
discussion along more meaningful lines. 

Judicial participation is, of course, no panacea. 
Judges, too, may misdirect their attention to bargaining 
over the number of counts and years. The earlier use 
of presentence investigations should also be encouraged. 
The judge might order such an investigation after the 
hearing in order to confirm the facts developed and rep
resented at the hearing. Or, the prosecutor and defense 
counsel might be authorized to request such an investi
gation before the conference to serve as a basis for dis
cussions.21 

The suggestion of greater judicial involvement in the 
process undoubtedly raises some fears.28 The principal 
objections relate to the risk that the defendant may be 
pressured into pleading guilty because of the impression 
that he will not receive a fair trail if he rejects the judge's 
recommended disposition.2o But this cause for con
cern can be eliminated by requiring that if the defend
ant rejects the judge's proposal, the trial and sentence 
shall be before a different judge, a particularly feasible 
solution in metropolitan courts where the bulk of plea 
bargaining takes place. Scheduling the trial before a 
different judge would also eliminate any prejudice that 

C'I) Sec Comment, 32 u. CIII. L. nEV. 167, 180-83 (1964); Note, Guilty PIc. 
Bargaining-Compromises by Prosecutors to Secure Guilty PIcas, lJ2 u. rA. L. 
nM. 865, 891-92 (1964). 
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could otherwise result from the judge's reading the pro
bation report and participating in the preplea conference. 

It would be a mistake to deny the judge any role in 
the process of negotiations, particularly since his power 
of subsequent review seems at present ineffective. It is 
not contemplated that such a conference would be re
quired for all cases or even ordinarily called at the judge's 
initiative. Rather, the parties would call such a confer
ence usually after they have reached agreement. In 
cases in which defense counsel and the prosecutor are 
agreed upon a disposition, no harm can come from allow
ing the judge to review their decision before the guilty 
plea is entered. Such a review may serve to bring up for 
consideration matters that would otherwise have been 
ignored by the parties. At worst, the judge will rubber
stamp their agreement. 

Even when there is disagreement, a conference might 
be held if the parties think it could be useful and indi
cate a desire for it. In such instances, the judge's role 
in eliciting the relevant facts is likely to be somewhat less
ened. Since counsel disagree, each, or at least defense 
counsel, is likely to adduce all the facts he can in favor 
of the disposition he is seeking. Such a hearing can be 
a very real adversary proceeding. Here, too, as in any 
adversary proceeding, the judge should be aiert to elicit 
any new facts counsel may have ignored, to make use of 
probation office facilities for investigation if they have 
not as yet been called upon to open up possible new 
avenues for exploration, and to offer additional insights 
into the case. He may be sufficiently persuaded to bring 
his prestige to the support of one of the parties' views. 
Such a development could further encourage the use of 
probation as a sentencing alternative. 

The core problem seems to be whether judges can par
ticipate in such a process without becoming quasi-prose
cutors.o° What will happen if, notwithstanding his de
sire to "settle" the case, the judge agrees with the prose
cutor's view as to what is an appropriate disposition of 
the case? Can defense counsel maintain their independ
ence, or might some lawyers feel themselves under pres
sure to go along with the judge, lest they develop a repu
tation for being obstructive and damage their position 
for future clients? When somewhat similar objections 
were raised against the establishment of public defender 
offices, they were rejected. And, it should be noted, pres
sures to cooperate with the judge u.sually weigh far more 
heavily upon the prosecutor than upon the defense. If 
thought necessary, one might require that such a con
ference be held only at the defense's initiative. 

Moreover, the availability of a record of the proceed
ing should provide added protection. While it would 
probably be difficult to control the less formal conference 
that would follow upon agreement between the parties, 
the more formal adversary hearing that would follow 
upon disagreement could and should be entirely "on the 
record." 

Even in the best of worlds, however, negotiation in
volves some give and take, some compromise. Would it 
tarnish the image of the law and of the judge to concern 
him in a procedure that involves compromise? It is no 

30 Sec, e.g., U"ited St(ltes v. Tateo, 214 F. Supp. 560 (S.D.N.Y. 1963). 

easier to answer this question than those that preceded it. 
But it may properly be suggested that if there is one area of 
the law that does not lend itself to the rigidity of either/ 
or, it is sentencing. If we were correct in our suggestion 
above that adjudication is not always a search for objec
tive truth, the point is all the more valid with respect to 
disposition, and our search for meaningfulness must be 
directed not so much to the result as to the process of 
decision making. 

The answers to the above questions are far from clear. 
They are problematic. Still, the suggestions for new di
rections seem to be worth careful experimentation. 
When the parties agree on a disposition, the emphasis 
should be on improved early factfinding, largely through 
the probation service, with some greater measure of judi
cial control. Where there is disagreement, there should 
be available, perhaps only at defendant'~ option, oppor
tunity for argument and conference with the judge before 
a plea is entered. . 

VII. THE ROLE OF DEFENSE COUNSEL 

It is likely that the key participant in any scheme of 
negotiated pleas would be defense counsel. I suggested 
earlier that defense counsel typically take a narrow view 
of their role in representing their clients: to do their 
best within honorable means to secure an acquittal and to 
do their equal best after conviction to obtain for the client 
as "light" a term as possible. The implications of a 
lawyer's role as counselor are ignored. 

This is not the place to explore the possibilities of 
altering that professional self-image. But it is appro
priate to suggest, at least, that it is particularly timely now 
as a role is being found for the lawyer at more and more 
stages of the total criminal process that new thought be 
given to the nature of that role. Is it also the lawyer's 
function to suggest to his client his need of and the 
availability of correctional devices which may aid him? 
Is it his duty to the client to get the client to understand 
himself better, to advise him that there are procedures 
and techniques available today for such indepth study in 
many cases? Should he advise his client that the develop
ment of such infonnation and the formulation of a cor
rectional program are more in his long-term interest than 
the year less in jail he can probably get from hard 
bargaining? 

This is not to suggest, of course, that the ultimate de
cision as to which course to pursue is to be the lawyer's. 
Decisions in issues of such moment and consequcnce 
must under our system remain in the hands of the de
fendant. st The question is whether it is counsel's duty 
to explore these issues with his client and perhaps even 
advise his client which course the lawyer thinks he ought 
to follow. 

Implicit in the foregoing is the requirement that coun
sel have a thorough understanding of correctional theories 
and practices-their successes and failures, be trained in 
the understanding of human behavior so that he may 

31 Ct. Brookhart v. Ian is, 38,1 U.S. 1, 7-8 (1966). 



identify the sources of his client's difficulties, and be fa
miliar with the public and private agencies to which the 
client may be referred for more professional assistance. 
Such professional skills are vital to the lawyer even today, 
when he plays a more limited role. Yet it is the rare 
criminal lawyer who has any real grasp of the correctional 
aspects of the criminal process. This should be an area 
of concern to the bar and the law schools in the training 
of future lawyers.32 

SOME CONCLUDING OBSERVATIONS 

In a very significant sense, the problems involved in 
the plea bargaining process reflect the context in which 
it arises, the broader sentencing process. The absence 
of "legal standards to govern the exercise of individual
ized correction," 33 both procedural and substantive, the 
subjectivism and unreviewability of most sentencing de
cisions, and the failure to articulate goals beyond the most 
general and unhelpful are not only attributes of plea bar
gaining but are endemic to the entire peno-correctional 
process. It is precisely because of this ambiguity in the 
total process that it lends itself to the kind of manipula
tion described above. 

The ultimate answers to the problems outlined in this 
paper cannot come from a mere tinkering with the proc
ess of negotiations but must be sought in improvement 

3!l Ct. the observations at Professor Nowmnn, Function& 01 the Police, Prosecutor. 
Court Worker. Defense Counsel, Judge in Aiding Juucnile Justice, 13 JO\". CT. JUDCES 
J. 6, 11-12 (1962). 
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of the total process. One line of inquiry could be di
rected toward the development of standards which could 
serve as frames of reference for individual cases. More 
precise factfinding might be another approach. Adjudi
cation is, of course, a form of factfinding directed to 
correctional decision making, but the definitional elements 
of a given crime represent the minimally relevant facts. 
They are in a sense jurisdictional facts designed at best 
merely to indicate generally that the case is appropriate 
to the correctional process. But they do not carry us 
very far along that process. A listing of facts deemed 
relevant to the determination of an appropriate sentence 
for various crimes 3-1 would provide an agenda or refer
ence points for argument and decision, and would pro
vide a basis for review. Such a listing might serve as a 
sort of checklist in negotiated pleas to direct the negotia
tions along more desired lines. 

At the same time attention must be given to the devel
opment of new types of correctional programs so that 
defendant and his counsel might themselves become in
terested in seeking correction of the defendant's prob
lems rather than merely getting as light a sentence as 
possible. Exploration of these suggestions is, of course, 
beyond the scope of this paper. But it is important to 
stress the point at which the two groups meet and to 
suggest the broader context in which solutions must be 
sought. 

33 Kadish, supra note 21, at 828. 
'" See, e.g., MODEL PENAL CODE §§ 7.01-.04, 210.6(3), (.1) (Proposed Official 

Dr.ft 1962). 



Appendix B 

STAFF LOWER COURT STUDIES 

The discussion of the problems of the urban lower 
criminal courts in chapter 4 is in part the product of 
several field studies made by members of the Commis
sion staff and of the Office of Criminal Justice in the De
partment of Justice. The first of these studies) of the 
District of Columbia Court of General Sessions) has been 
published under the title Criminal Justice in a Metropoli
tan Court. That study was the work of Harry I. Subin 
and other members of the Office of Criminal Justice with 
the participation of members of the Commission staff. 
The General Sessions study was conducted in preparation 
for the work of this Commission and of the President)s 
Commission on Crime in the District of Columbia. The 
reports of the studies of the Municipal Court of Baltimore 
and the Recorder's Court of Detroit are printed in this 
appendix. Each of the following reports is the result of 
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a week-long study of these courts in the spring of 1966 
by two lawyers. The researchers' time was divided be
tween observations of court proceedings and interviews 
with judges) prosecutors) defense counsel) police and court 
officials) and civic leaders. In addition to the visits to 
these cities) reports and statistical material were collected 
and briefer visits were made to other cities. 

The report of a one-week study of a criminal court must 
be incomplete and must rest on personal impressions) 
either of the observers or of those who were interviewed. 
Preliminar'y drafts of these reports were circulated to a 
limited number of persons in the cities studied) and the 
plJSent drafts have been amended to reflect their sug
gestions. In both cities there may have been significant 
changes in the operation of the courts since the time of 
these studies. 



ADMINISTRATION OF JUSTICE IN 
THE MUNICIPAL COURT OF BALTIMORE 

THE POLICE DEPARTMENT-THE INITIAL Table 1.-Processing of Cases in Municipal Court 
STAGES OF PROSECUTION 

ARREST PATTERNS 

During 1964, the latest year for which statistics are 
available, the 3,000-man Baltimore Police Department 
made 56,160nontraffic arrests and brought a total of 
62,437 charges against those arrested.1 Three broad 
groupings of arrest procedures are used in Baltimore: 

1. Arrests without warrants.-As in the District of 
Columbia arrests without warrants for felonies may be 
made on probable cause, and misdemeanor arrests may 
be made without warrants only when the offense was 
committed in the presence of the officer. 2 

2. Arrests on warrants.-The number of arrests on 
warrants in Baltimore, as in other cities, is small. It is 
apparently common practice for the police to obtain war
rants without submitting written affidavits in support 
thereof. 

3. Investigative arrests.-In 1964" as table 1 shows, 
there were 3,719 investigative arrests. Of these, 3,654 
were dismissed, 1 was charged and referred to criminal 
court, 2 were returned to institutions, 5 were given pro
bation in Municipal Court,3 and 57 were delivered to 
other authorities. In addition to the investigative arrests 
that were dropped before presentment, there were over 
7,000 other charges hsted as "dismissed" without designa
tion as to whether they were dismissed in the stationhouse 
by the police or in municipal court by a judge. 

We were told that defendants usually are held for up 
to three days and then almost always released. The 

1 The breakdown of the important charges appears in table 1. In' Baltimore 
statistics nrc published on the basis of the charge. It is not known how many 
charges were lodged against anyone derendant. For some crimes there are data 
indicating that there was one charge per derendant-e.g., drunkenness, where 
9,288 pharges lvcre brought against as many derendants. On the other hnmt, 
1,600 persons were arrested ror burglary, but 1.979 charges were made. 

-
Fined or Proc· 

Number sentenced essed ! Referred Referred 
Charge of to jail in In to to Other 

charges municipal munici· criminal juvenile 
court pal court court 

court 
-----------

Assault, common •.•••••••••••• 3,171 1,038 1,960 93 51 29 
Assault, aggravated ••••••• __ •• 3'm 1, 2§~ 1,7U 365 124 37 
Assault on officer ••••••••••••• 42 13 2 
Assault to murder. .••••••••••• 27 1 4 21 0 1 
Assault, threats •••••••.••••.•• 956 229 619 81 10 17 
Bogus checks •••••.•••...••••• 580 147 260 171 1 1 
BUrglar~ •••••••••••••••• " '" I,m 6 87 I,m 574 4 
Carnal nowledge ••••••.•••••. 0 11 1 0 
Dead~ weapons •••••••••••••• 1,326 629 453 215 11 11 
Disor erly conducL •••••••••• 11,490 5,834 4,819 189 63 585 
Disturbing the peace •••••••••• 2,837 1,020 1,087 24 0 706 
Dru n kenness ••••••••••••••••• 9, ~~~ 5, 5~~ 3,6~~ 23 1 126 
False pretenses •••••••••••••.• 135 1 3 
Firearms ordinance ••••••••.••• 299 104 135 53 5 2 
Forgery ••••••• ".' •.• ' ••. ' .•. 304 5 20 274 5 0 
Gambling •••••••.••••••.••••• 742 59 155 439 17 2 
Investigation, held for ••••••••• 3,719 0 3,659 1 0 59 
Larceny •••••••••••••••••••••• 4'm 1,2~~ 1,4g 518 893 28 
Larceny, auto ••.•.•••••••••••• 107 218 0 
liquor law ••••••••••••••••••• 709 179 498 32 0 0 
Malicious destruction •••••••••• 943 213 476 36 20 16 
Manslaughter •••••••••.•••••.• 88 0 77 9 1 1 
Minors, possession of alcohol... 953 406 530 3 14 0 
Mu rder •••••• _ ............... 134 0 13 111 8 2 
Narcotics ••••••••••••••• , •.•• 368 36 38 287 5 2 
Prostitution •••••••••••••••.•• 215 120 124 37 7 6 
Parole violator ••••.••••••••••• 383 166 186 6 25 0 
Rape, forcible •••• _ ••••••••••• 107 0 20 83 4 0 
Receiving stolen goods ••••••••• 171 32 74 62 3 0 
ReSisting police •••.•.••••••••• 170 82 59 26 1 2 
Robbery •••••••••.••..••••••• 812 9 43 647 105 a 
Rogue and' vagabond •••••• , ••• 58 3 2 53 0 0 
Sodomy ••••••.•••.••••••.•••• 81 I 10 54 14 2 
Welfare fraud •••••••••••••••• 258 25 231 2 0 0 
Vagrancy ••.••••..••••••••••• 275 114 61 5 0 2 
Vehicles, unauthorized use ••••• 904 381 431 70 12 10 

! Includes acquitted and probation without verdict. These figures also includo the 
approXimatelr 1,800 persons who received probation after conviction in Municipal Court 
as well as al defendants who were convicted but received suspended sentences. 

SOURCE: 1964 Baltimore Police Dep't Ann. Rep. 33-37. 

!lIn Detroit, on tho other hsnd, misdemeanor arrests may be mudc without 
a warrant on probable cause. 

a ThIs is a practice known as "probation without verdict," which will be 
discussed below. 
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investigative arrest creates a special problem for the 
indigent defendant, who without counsel is unable to 
bring his frequently illegal detention to the attention 
of the court. 

One judge indicated that the common use of the in
vestigative arrest is a major source of problems in police
community relations. Another judge stated that the 
court is unable to prevent the practice, largely because of 
the political power of the police. Whether the state
ments of these judges reflect the views of most of the 
judges is not known. 

POSTARREST PROCESSING 

Mter arrest, the defendant is taken to the stationhouse 
in the police district (precinct) where the crime occurred. 
The arresting officer relates the facts to the officer in com
mand, who reviews the case and decides what charges, if 
any, should be made. In cases presenting legal or factual 
difficulties he may call the State's Attorney's office for ad
vice. Unless stationhouse bail is posted, the defendant 
is jailed until his first court appearance. The police fol
Iowa stationhouse bail schedule which sets collateral at 
approximately twice that usually set by the court, but no 
statistics are kept on the rate of stationhouse release. It 
is believed to be low. 

The defendant may also be released if he posts bail 
or collateral at the Central Municipal Court, where a 
clerk is on duty at all times. In addition, judges may be 
contacted at any time and will release defendants on their 
own recognizance in appropriate cases. 

APPEARANCE IN COURT 

The defendant's first judicial appearance is normally 
in the Municipal Court, a branch of which is located in 
the stationhouse in each of the nine districts. Exceptions 
occur when the police dismiss the charges, or when there 
is a serious crime in which an indictment will probably be 
returned and the State is anxious to avoid revealing its 
case in a preliminary hearing. 

The system of decentralized courts is favored by the 
police because it lessens a number of logistical problems, 
including their own appearances, availability of witnesses, 
and 7,llI:)Vement of prisoners. Historically there was an
other advantage to having courts in the precincts: The 
judges, according to one police official, were always 
considered "~onservators of the peace" as well as magis
trates and could be called upon to give advice and even to 
conduct interrogation in difficult cases. Recent court 
reforms have decreased reliance on the judges, but the 
former practice helped compensate for the limited par
ticipation of the prosecutor in the charging process. 

The time between arrest and the first appearance ap
pears to vary with the offense. In drunkenness, dis
orderly conduct, and most assault cases, the appearance 
is usually at the next session of the Municipal Court. 
Sessions are at 9 a.m. and 2 p.m., five days each week, and 
at 9 a.m. on Saturdays, Sundays, and holidays. In more 

.j Outside of the city in Baltimore County the comparable cotlrt is known as 
Magistrate's Court. 

serious cases there may be delays of up to 72 hours be
fore the first appearance. 

A police officer generally acts as prosecutor in Munic
ipal Court. Prosecutors from the State's Attorney's of
fice appear in serious or complex cases in which the police 
or the court requests assistance, but it is possible for a 
defendant to be prosecuted for a crime carrying a three
year sentence without a prosecutor being present. In 
one recently observed case a police officer argued for the 
state on a motion to dismiss brought by defense counsel. 
The issue involved an interpretation of the gambling laws, 
and although a prosecutor was present, he did not partici
pate until the judge requested his opinion. 

In drunk cases the arresting officer often is not present 
when he knows in advance that the defendant is going to 
plead guilty. The judge reads the police statement of 
facts to the defendant, and the case proceeds on the basis 
of the charges made in it. When a prosecutor is present, 
the proceeding is often not much more elaborate. The 
prosecutor, generally unfamiliar with the case, merely 
puts the officer on the stand and asks him to relate the 
facts, which he usually reads from a written statement. 

Police complain about the lack of participation by the 
State's Attorney's office, in charging or presenting cases. 
The resulting dependence upon the police, radically dif
ferent from the District of Columbia system, is said to 
cause many misinterpretations of the law and many lost 
cases. Seeking advice on an ad hoc basis is not felt to be 
a satisfactory alternative. 

Police officers are paid $3 for each appearance in court 
on off-duty time. The police feel that this affords a 
needed measure of financial relief to officers. One judge 
said, however, that he has seen a dramatic rise in arrests 
for certain types of petty offenses, such as public intoxi
cation, which may result from attempts to obtain addi~ 
tional compensation. It is not known whether other 
judges have observed a similar increase in arrests. 

THE MUNICIPAL COURT 

ORGANIZATION 

The Municipal Court of Baltimore City is the criminal 
r.ourt of first instance for all cases arising within the city 
limits.1 The court is five years old; it replaced the old 
police courts which had been manned by relatively un
trained, highly political police magistrates.u The court 
is manned by a chief judge, who sits primarily at polic(· 
headquarters in the central district, and by 15 associate 
judges, who rotate every three months or so among the 
eight other districts and the four separate traffic courts 
located in the central district. The court also has a hous
ing part to which one judge is assigned on an annual 
basis. 

When the court was created, all judges were appointed 
by the Governor for staggered terms, at the expiration of 
which they had to run for election for full lO-year terms. 
Only attorneys with five years' practice are eligible for 
the Municipal Court bench. 

~ Efforts to disband tho police courts date back at least to 1923, when the 
Baltimore Criminal Justico Commission, in its annual report, found them un .. 
dignified, corrupt, and unjust. 



Election of judges appears to be widely disliked by 
persons concerned with the administration of justice in 
Baltimore, and particularly by some judges who feel that 
it is impossible to conduct their business without assessing 
the possible political effect of an unpopular decision. 
Political sensitivity is also said to make judges reluctant 
to screen out weak cases involving serious charges. In 
addition, the judges are frequently pressured to help 
politically powerful persons, especially near election time. 
Finally, it was suggested that the expense of election cam
paigns frequently compels judges to accept contributions 
from the bar association, professional bondsmen, and 
others, thus creating obligations which may impair the 
judges'impartiality. 

One judge said that decentralization of the Municipal 
Court is the major problem facing the court. In keeping 
with the police court tradition, the judges have remained 
closely associated with the police, both physically and by 
reputation. Some of the judges are now concerned with 
creating an image of independence. But according to one 
judge, this image is difficult to maintain when the court
room is in the police station. In fact, one judge stated 
that judges sometimes are referred to as "officer" by 
defendants. Moreover, actual independence is hard to 
achieve because the police traditionally have tried to 
establish a close relationship with the judges and to seek 
their advice. This relationship, according to several 
judges and prosecutors, places the judges under consid
erable pressure to comply with the wishes of the police 
and sometimes results in less than careful scrutiny of 
police charges. 

Decentralization of the municipal court also causes un
balanced workloads among the judges. In districts that 
are not busy, judges frequently complete morning calen
dar calls in an hour and afternoon calendar calls in even 
less time. Other judges have heavier schedules, but be
cause the judges are scattered throughout the city, it is 
difficult to distribute the work.G In the District of Colum
bia Court of General Sessions, the two judges sitting in 
criminal cases can obtain help from a judge momentarily 
freed from civil duties. In Baltimore, the nine judges 
hearing criminal cases do not assist each other at all. 

A study in 1963 by the Criminal Justice Commission 
revealed that about 40 percent of the business of the court 
was handled in just two districts: 

Percent lit 
District: cases 

Central _______________________________________ 22 
Western ______________________________ ~_______ 18 
Eastern _______________________________________ 10 
~orthern _____________________________________ 8 
Southern _____________________________________ 7 
Southwestern __________________________________ 9 
Southeastern __________________________________ 8 
~ortheastern __________________________________ 7 
~orthwestern __________________________________ 5 
lIousing ______________________________________ 6 

It appears that most of the judges favor partial, if not 
total, centralization of the court. But there are several 
obstacles to centralization of any kind. As already noted, 
the police are opposed to changing the present system. 

6 It should be noted, however, that even in tho busiest districts some judges 
sit for no morc than four houfs 11 day. Several of those. observed during the study 
sat about three hours. 

'1 Others, howc\'er, object to tllc &ifficulty of having to travel all over the city 
and would prefer n downtown location. 

S MD. ANN. CODE art. 27, § 110 (1961). 
g Uno of the felony.misdcmeanor dichotomy is not meaningful in Maryland, 

where all crimes not speeifically designated felunies are misdemeanors. Some 
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Some defense counsel apparently feel that defendants 
benefit from a neighborhood-oriented court and that de
fense witnesses are more easily obtained.' In addition, 
the local court has some historical appeal, although it has 
been argued that the neighborhood court with its friendly 
magistrate is an unworkable myth. Perhaps most import
ant, Baltimore has recently spent substantial amounts of 
money building new stationhouses containing modern, 
attractive courtrooms. 

JURISDICTION 

Like most lower courts the Municipal Court has juris
diction to dispose of cases involving certain offenses and 
to hold preliminary hearings in other cases. But unlike 
most lower courts, where jurisdiction to dispose of cases 
is determined with reference to the maximum permissible 
punishment for the crimes charged, the jurisdiction of the 
Municipal Court is determined by a statutOlY provision 
enumerating the offenses within the jurisdiction of the 
court.s It has original and exclusive jurisdiction over 
ordinance violations and over traffic, drunkenness, dis
orderly conduct, vagrancy, and related offenses. It has 
original jurisdiction over most simple assaults, over lar
cenies of property up to $500, and over some cases involv
ing possession of weapons. Theoe offenses account for 
most of the court's important criminal caseload.o In 
those cases in which the court has original and exclusive 
jurisdiction, the State cannot proceed by indictment after 
a dismissal of the charges in the Municipal Court. Few 
charges, however, are ever dismissed at this stage. 

Some of the crimes over which the court has jurisdic
tion are common law crimes which still exist in Mary
land. These crimes, assault for example, have no fixed 
maximum sentence, and it is theoretically possible for 
an offender to be sentenced to any term not "cruel and 
unusual." If such a charge is tried in the Municipal 
Court, however, the maximum sentence which the court 
may impose is three years and/or $1,000 on anyone 
count.lO 

The legislature has imposed certain exceptions to the 
exclusive jurisdiction of the Municipal Court. In Mary
land there is a right to jury trial in all criminal cases, 
but there are no jury trials in the Municipal Court. When 
a jury is demanded, therefore, the case must be transferred 
to Criminal Court. Jury trials, however, are not often 
demanded. When the defendant is charged with several 
crimes, some within and some outside of the jurisdiction of 
the Municipal Court, trial takes place in Criminal Court. 
As table 1 indicates, relatively minor charges frequently 
are disposed of in Criminal Court. In those infrequent 
instances in which charges emanate in the first instance 
from the grand jury, trial takes place .in Criminal Court. 
Finally, trial may take place in Criminal Court when other 
charges are pending against the defendant in that court 
or against another person when the defendant is also 
involved in the crime. In these cases the state must 
show that a trial in Criminal Court is in the interest of 
justice. 

strange results occur: Uobbery is ri felony, but until June .1966 the use of n 
machine gun in n crime of violence 'Was a misdemeanor; one misdemeanor corrics n 
40·ycnr sentence, and many carry sentences oC 10 years. The State's Attorney 
has asked tho legislature to clear up this problem. . 

10 Consecutive sentences oro possible, however, and n deCendant may reee,lva 
Car marc thnn three years on n series of charges. It appears that consecutive 
scntences nrc rarely imposed. 
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PROCEDURE 

Procedure in Municipal Court is uncomplicated. The 
court begins its session at 9 a.m., when the judge takes 
the bench. A police officer assigned to the courtroom 
calls the cases. The defendant is led to the bar of the 
court, sometimes with the arresting officer, sometimes 
with the complainant or other witnesses for both sides, 
and sometimes alone. In rare instances he may be ac
companied by an attorney, and as indicated above, a pros
ecutor may also be present. There is no court reporter, 
except in cases when one is ordered in advance, usually 
by the State. 

The judge, generally before identifying the charge, ad
dresses the defendant directly: "You can he tried by a 
jury or you can be tried right now before me. Which do 
you want?" The defendant almost invariably elects an 
immediate trial. Then the judge typically says, "You 
can get a lawyer, or you can proceed right now without 
one." Most defendants elect to proceed without an at
torney. When counsel is desired, the court grants a 
continuance of from 1 to 10 days. If the defendant does 
not request counsel, he is then asked how he wishes to 
plead. 

Whether the defendant pleads guilty or not guilty, the 
facts of the case are presented, either by the judge reading 
the police statement or through the testimony of the offi
cer or a complainant. The defendant is then given 
the opportuDlty to speak in his own behalf or to caIl 
witnesses. Some of the judges apparently review the 
defendant's police record before he is called upon to plead, 
and they may ask the defendant about his record during 
the trial. Other judges do not look at the defendant's 
record until after conviction, unless the defendant elects 
to take the stand and his reputation for truth and 
veracity is at issue. 

In the cases observed no defendant was told that he 
had a right-to remain silent or that the court would ap
point a lawyer to represent him if he were indigent, not
withstanding the court rule that counsel will be assigned 
whenever a defendant may be sentenced to more than six 
months or fined more than $500. We were tol0 that at 
least one judge takes great care to advise defendants fulIy, 
but the three judges we observed did not. 

Trial of drunk and disorderly cases is a major part of 
the court's work. These cases are disposed of summarily, 
mostly on guilty pleas, within a minute or so. The pro
cedure in assault and other more serious cases is slightly 
more complex. It is more likely that counsel will be 
present, although the only estimate obtained was that 
counsel appear in about 30 percent of these cases. 

Preliminary hearings are conducted in much the same 
manner as other proceedings, except that the defendant is 
advised that he cannot plea.d in Municipal Court, because 
the court does not have jurisdiction over the case. The 
arresting officer is usually the only witness. The hearing 
may be waived, but no defendant observed did so. Be
cause the court does not assign counsel for a preliminary 
hearing, defendants who cannot obtain a lawyer are not 
represented, regardless of the seriousness of the crime. 

In homicide cases there is a special session of court held 
in the central district. A representative of the State's 
Attorney's office is always present, and the proceedings are 
transcribed. Defense counsel are usually retained, al-

though wI' observed one preliminary hearing in which a 
man charged with murder was unrepresented. Although 
this is the only kind of hearing in which both sides are 
usually represented by lawyers, the hearings often are 
perfunctory, and we observed little effort by clefense 
counsel to use the hearing as a discovery procedure. 

In the typical Municipal Court case detention is no more 
than a day or two, with disposition occurring on the first 
appearance in court. Any delay after the first appear
ance generally occurs because the defendant seeks time to 
retain a lawyer. Defendants are said to be well aware of 
this, and they frequently decide to proceed without 
counsel. 

In more serious cases, primarily those in which the 
defendant is held for a preliminary hearing, there may be 
substantial delay. Estimates by some prosecutors are that 
up to 3 days pass prior to initial appearance, another 10 
days until indictment, and a month more until trial. A 
total of six weeks' delay, therefore, is common. AI· 
though it is believed that a high percentage of these 
defendants are detained, statistics are not readily 
available. 

DISPOSITIONS IN THE MUNICIPAL COURT 

Municipal Court statistics have been available only 
since March 1965, and they are not broken down by 
crime. Police department crime statistics, on the other 
hand, do not show exactly how cases are disposed of in 
Municipal Court. We have combined the data from both 
sources to obtain a rough estimate of how cases are 
disposed of in the court. 

Total dispositions I ••. " • " • , .•• , ••• , , • ' , , . , . , , • , . , 61,500 

Number convicted. , , .... , , , . , .... , , , . , ......... , . 39, 000 
Fined,.", .. " . ,,' ... , .. ' . , ..... " . " 27,000 

Comm:tted in default. . , ... 
Fines paid, .. , , .... , , , ' . , . 

16,000 
11,000 

Sentenced to prison, •... , , , . , . , , . , ... , 4, 000 

6 months or less ........... ' 3, 200 
Over 6 months .. , , ...... , , . 800 

Fine and prison .. , .. , . , , .....•.. , .. , .. 
Suspended sentence ....... , .. , ....... , 
Probation. , , . , , . , . , .. , , ..... , . , . , ' .. . 

200 
6, 000 
1,800 

Number not convicted. , . , .. , . ' , . , . , .. , , ..... , , . , . 15, 500 
Probation without verdict, .. , , , .... , . , . 7, 000 
Not guil~y/dismissed., .. " .. "",., .. " 8,500 

Bound over to grand jury. , . , . , , , . , ' , , . , . , , , , . . . . . . 7, 000 

1 For 10 months beginning Murch 19G5. Figures refcr to charges not to de~ 
fendnnts; the number of charges is approximntely 10 pel'cent greater than the 
number of defendants. 

Of the 39,000 convictions only 20,200, or about 50 per
cent, resulted in commitments, and 16,000, or about 80 
percent, of these were commitments in default of pay
ment of fines. Many such commitments appear to occur 
in drunk, disorderly conduct, and disturbing the peace 
cases, which together amount to nearly 50 percent of aU 
the convictions in the court. Fines for these offenses typi
cally vary between $5 and $'),5, with credit given for prison 
time at the rate of $1 per day. In November 1965 a pro
cedure authorized by statute since 1941 was put into use 



in minor cases. Under this procedure a defendant who 
cannot immediately pay a fine may avoid c.ommitm~n~ by 
paying in installments if he passes a screenmg test sImIlar 
to the one used in release-on-recognizance projects. All 
the judges on the court have approved the idea, but as 
of February 1966 only seven judges had tried it, releasing 
a total of only 47 defendants. Although the return rate 
has been very good, the judges appear to be extrem~ly 
selective in applying the plan. The ~arden of the ~It.Y 
jail indicated that 25 persons pay thelr way out of ~a:l 
daily and that fuller use of the plan could reduce the Jail 
population by 15 percent.. . .. 

In more serious cases dIsposed of m the mumClpal court 
the rate of fines or imprisonment is equally low. For ex
ample, of 2,947 convictions for aggravate~ .assault only 
1,229, or 41 percent, resulted i? ~nes or JaIl sentences. 
Similarly, of 2,670 larceny conVIctIOns, only 1,249, or 46 
percent, resulted in fines or jail terms. 

These figures suggest a judicial screening of cases which 
parallels that done by the prosecutor in the District of 
Columbia. especially when the disposition "probation 
without v~rdict" is considered. This disposition, used in 
about 11 percent of tne cases, implies that the judge be
lieves the defendant to be guilty but does not want to con
vict him, perhaps to avoid the stigma of a criminal record. 
The result is similar to the prosecutor's "first offender 
treatment" and "no papering" in the District of Columbia 
and the "suspended prosecution" practice in Detroit. 

Typically, sentence is imposed as soon as a defend~nt 
is convicted. In most cases there is no presentence m
vestigation, little postconviction interrogation of the de
fendant by the judge, and little participation by the State 
probation department, whose services are not regularly 
available in Municipal Court. A judge may call a proba
tion officer in on a particular. case, but generaIIy this is not 
done. While detailed statistics are not available, it ap
pears that 80 percent of the sentences in Municipal Court 
are for six months or less. One judge observed, however, 
that a defendant recently received consecutive sentences 
totaling seven years and that such sentences occasionally 
occur. 

ISSUING WARRANTS ON CITIZEN COMPLAINTS 

Applications for warrants on citizen complaints are 
made directly to a Municipal Court judge, frequently in 
open court. This is unlike the practice in the District 
of Columbia, where applications are first processed 
through the U.S. Attorney's office, or Detroit, where police 
assigned to the 'prosecutor's office screen complaints. An 
estimated 18,000 applications for warrants were made in 
Municipal Court in 1965.11 No figures are available on 
the number of warrants issued, but some observers stated 
that they are issued freely. It appears that many of these 
cases are disposed of by the complainant dropping the 
charges, by a dismissal of the charges after a lecture from 
the judge, and occasionally by the imposition of fine. A 
less official disposition is the informal hearing conducted 
by Municipal Cour~ judges,12 which appears to be much 
like the U.S. Attorney's "afternoon hearing" in the Dis
trict of Columbia. 

In one case observed a judge would not allow a com
plainant to withdraw bel' complaint. The judg" -said that 
he did not like the court to be used to frighten another 

11 Some of these may have been police warrants; no breakdown of the statistics 
is available. 
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person. Notwithstanding the complaining witness' denial 
of the statements in her affidavit at the trial, he convicted 
the defendant and fined him $50. 

APPEALS FROM MUNICIPAL COURT 

Defendants convicted in the Municipal Court have a 
right to appeal and receive trial de novo in the Criminal 
Court. In 1964, 926 appeals were disposed of in Criminal 
Court, with the following results: 

Convictions _______________________ 380 (41 percent) 
Acquittals ________________________ 176 (19 percent) 
Probation before verdicL____________ 63 ( 7 percent) 
Dismissed ________________________ 283 (31 percent) 
Not guilty confessed by State's Attorney_ 10 ( 1 percent) 
Nolle prosequL____________________ 14 ( 1 percent) 

According to the State's Attorney's office the high rate 
of acquittals and dismissals results largely from legal 
errors committed in the Municipal Court and from the 
inability of the prosecution to locate witnesses at the time 
of retrial. It is said that sentencing in Criminal Court 
is harsher than in Municipal Court, which may account in 
part for the fact that few defendants attempt to take ad
vantage of the low conviction rate on appeal. Perhaps 
more important, however, is that most defendants prob
ably do not know of their right to appeal. In no case 
observed did a judge advise a defendant of this right. 

THE STATE'S ATTORNEY'S OFFICE 

The regular st,,~:' of the State's Attorney's office 
consists of one elecled State's Attorney, a deputy State's 
Attorney, and 25 appointed assistant State's Attorneys. 
The State's Attorney is a full-time officer; the assistants 
devote most of their time to the office but are permitted 
to practice privately as long as it does not interfere with 
their official duties. The State's Attorney's salary is 
$20,000 per year. Assistants' salaries begin at about 
$7,800, and the maximum is $10,000. None of the reg
ular staff prosecutes cases in Municipal Court. They 
occasionally give advice by telephone to police officers, 
particularly on search and seizure questions, and they 
participate in preliminary hearings in homicide cases and 
sometimes in other important cases. 

For the past two years in addition to the office's regular 
staff there have been special assistant State's Attorneys, 
who are assigned exclusively to the Municipal Court. 
These five part-time employees are paid $5,000 per year. 
Each special assistant covers two or three branches of 
the court, the number varying wit~. the volujllle of busi
ness in those branches. The special assistants appear 
regularly at the morning sessions, but less frequently dur
ing the afternoon sessions. Their duty is to participate 
in those cases in which the police request their help, 
either in reviewing legal questions or in presenting evi
dence in court. It is not clear in what percentage of 
cases the special assistants participate, but many cases are 
conducted by the police officer alone. When the special 
assistant appears in a case, he rarely knows the details 
prior to his appearance. In the cases observed his par
ticipation appears to be limited, with the judge conduct
ing a far more extensive inquiry. 

1!! In 1965 approximately 2,400 informal hearings were conducted by 1.funicipal 
Court judges. 
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PARTICIPATION IN THE SCREENING OF CASES 

The State's Attorney's office does not screen cases at 
the Municipal Court level, although a special assistant, 
when called upon, may advise an officer that a case is 
legally insufficient. There are no discui5sions with de
fense counsel concerning pleas, and no attempt is made 
to reduce charges brought by the police in order to facili
tate guilty pleas. Neither does the special assistant par
ticipate in any screening of cases done by the court, but 
occasionally he may suggest to or agree with the judges 
that a particular case is weak. 

The only screening by the office occurs after the case 
reaches Criminal Court, and even this is done on a limited 
basis. Several members of the State's Attorney's office 
emphasized that there was no tradition of screening by 
plea bargaining in the city, and that the public, and es
pecially the press, would react harshly to such practices. 

The striking difference in the prosecutor's involvement 
in the process, more than any other factor, accounts for 
the differences between the Municipal Court in Baltimore 
and the Court of General Sessions in Washington. When 
asked about this, most respondents, including prosecutors 
and police officials, strongly favored a larger role for the 
State's Attorney's office. The police feel the need for 
more legal advice at the charging stage, for more protec
tion for the officer in court, and for better presentation 
of cases. A member of the State's Attorney's office indi
cated that the office would like to screen out many of 
the trivial cases which now pass into Criminal Court and 
to avoid the prosecution of weak or defective cases. Some 
defense counsel said that they would favor the increased 
opportunity {or plea bargaining. 

THE DEFENSE BAR 

There appears to be no regular retinue of defense 
attorneys in the Municipal Court such as is found in the 
District of Columbia Court of General Sessions. A 
few attorneys appear with some regularity, but almost 
entirely at preliminary hearings. The reason for absence 
of counsel seems clear: Unlike the Criminal Court there 
is no compensation provided for appointed counsel in 
the Municipal Court. The small criminal bar, esti
mated as about 6 attorneys who control 90 percent of 
the retained business and another 25 who receive most 
assignments, concentrates its efforts in Criminal Court. 
We were told that attorneys sometimes offer their services 
without pay at the preliminary hearing in order to have 
an edge in obtaining an assignment of the case in Criminal 
Court. This in turn may explain why defense counsel 
rarely appear to seek a dismissal of the charges at the 
preliminary hearing. 

Most judges are said to be reluctant to assign counsel 
because no compensation is available. There is a stand
ing rule of the court that counsel will not be assigned if 
the defendant has made bail, regardless of his present 
financial condition. We were told that it is not uncom
mon for the judge to advise the defendant that l;l demand 

]3 Or after waiver of indictment. 

for counsel will result in further delay of the case, which 
otherwise would be disposed of at once. A similar sug
gestion is made to defendants who demand jury trials 
rather than trials to the court. 

Generally, then, the defendant is unrepresented, al
though there is some disagreement on this point. One 
judge said that defendants are represented in "most seri
ous cases" in the Municipal Court. Another stated th::lt 
there is no representation in 90 percent of all cases, and 
counsel appears in at most 30 percent of the serious ones. 

When counsel is assigned, however, there appears to 
be little difference in the proceedings. Cross-examination 
is scant and often of low quality. Inadmissible evidence 
is presented by the state without objection. Statements 
by the defendant are read into evidence in most cases, 
and little or no attempt is made to challenge their 
admissibility. 

It appears, however, that represented defendants may 
fare better than unrepresented ones when sentence is im
posed. There were several instances observed in which 
probation without verdict or suspended sentences were 
imposed upon defendants with attorneys, when in sim
ilar cases unrepresented defendants were fined or im
prisoned. One defense attorney said, after defending 
a man for setting off a false fire alarm, that his presence 
saved the defendant from at least a three-, or even a six
month sentence. The man received 25 days in jail and 
a $50 fine. The attorney said that the judge had been 
lenient out of courtesy to him. 

There is no public defender in Baltimore. Recently a 
proposal for an organized assigned counsel system for 
defendants facing sentences of over six months and/or 
$500 fines was rejected. 

THE CRIMINAL COURT 

To understand more fully the Municipal Court in Balti
more, it is necessary to describe briefly the Criminal Court, 
in which all the more serious offenses are prosecuted. 
The Criminal Court is composed normally of five parts, in 
which trial priority is given to the following types of cases: 

Part I.-Narcotics, liquor, lottery, and special or very 
senous cases. Defendants 17 years old or over are tried 
here for these offenses. 

Part lI.-Sex cases, including abortions, and all ap
peals from Municipal Court. 

Part lIf.-Youth court, ages 16 to 21, except Part I 
cases. 

Part fV.-Overflow from youth court and, two days 
each week, the domestic docket. 

Part V.-Catchall, including motions. 

PROCEDURE 

Cases come to the Criminal Court from two main 
sources: indictments by the grand jury 13 and appeals 
from Municipal Court. According to statistics kept by 
the State's Attorney's office, the Criminal Court disposes 
of about 6,500 cases each year. 

---------------------~-- -~ 



The normal route for a case is from the preliminary 
hearing in Municipal Court, through the grand jury, and 
then to trial. The prosecutor plays a limited role with 
respect to the grand jury and appears to p.xercise little 
control over its action. The grand jury indicts in almost 
every case presented t9 it and was described by one prose
cutor as a rubber stamp for the police. Accnrding to 
statistics kept by the police department, the grand jury 
returned an indictment in all but 96 of 6,251 cases in 
1964. The result is that many cases which would have 
been either dropped or handled in a lc,wer court in other 
systems reach the Criminal Court. 

Even after indictment there is little fornlal plea bar
gaining. The bargaining that occurs is generally in the 
form of an agreement to submit the case on an agreed 
statement of facts; the defendant may then plead guilty 
to some of the charges contained in the indictment with
out objection from the prosecutor, or he may submit to 
the court only certain issues concerning the events in 
question. This kind of negotiation is made possible by the 
access that the defense attorney is given to the prosecutor's 
official files in the case. Bargaining of a sort takes place 
through the State's Attorney's power to assign cases to a 
particular part for trial when the case is not within one 
of the enumerated categories or when assignment accord
ing to the jurisdictional division of the court is impossible 
because of an overload in one or more of the parts. The 
office can then steer cases before the most amenable 
judge. Since each part quickly fills up with its priority 
cases, there is considerable opportunity for maneuvering. 

Indictments are usually followed by trials, most of 
which are completed in less than a few hours. Of 6,990 
defendants prosecuted in 1964, only 758, or 17 percent, 
pleaded guilty. There were 5,514 court trials, almost 80 
percent of all dispositions, and only 43, or less than 1 per
cent, of the trials were jury trials. 

Historical precedent has been given as the reason for 
the great number of dispositions by trial. The news
papers, it was stressed, would raise havoc if cases were dis
posed of without trial. Another possible explanation is 
that defense attorneys use the trial as justification for their 
fees in assigned cases (averaging about $70 per case in 
1964) . 

The extremely small number of jury trials is also 
explained partly on historical grounds. In the past juries 
were usually white, and many Negro defendants were 
reluctant to have their cases tried by white juries. More
over, in Maryland the jury determines law as well as fact; 
thus appeal on any technical legal Claim is essentially 
barred if a jury trial is held. Finally, it has been sug
gested that defense counsel, dependent upon the judges 
for appointments, are not anxious to tie up the court with 
extended trials. And the fact that these lawyers rely on 
a volume business creates a tendency to move new cases 
as quickly as possibleY 

In recent years several changes are said to have occurred 
in Criminal Court. Today the prosecutor, the defense 
bar, and the court make pronounced efforts to create a 
record showing that a defendant was advised of all his 
rights at the time he waived jury trial, entered a plea, or 

1-1 Prosecutors indicnto that there is a trend toward more jury trinls. :Figurcs 
for December 1965 indicate that jury trials were up to 2 percent from the 
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stood for sentencing. All this sharply contrasts with prac
tice in the Municipal Court, where no record is made and 
the defendant frequently is not advised of all his rights. 

CALENDAR MANAGEMENT 

Apart from the frequent delay of one or two days before 
charges against arrested defendants are brought to the 
Municipal Court, the courts appear to handle their busi
ness quickly. Binding over in Municipal Court is gen
erally followed by presentation within a day or two to the 
grand jury, which usually acts within about a week. All 
cases in which indictments are returned or in which there 
have been waivers are then assigned to the appropriate 
part of the court, as described above. They remain there 
for all purposes (except for certain motions heard in part 
V), although a judge momentarily free in one part may 
handle the overflow from another part. Generally cases 
are tried within a month. The time between arrest and 
disposition is said to average about six weeks, a compara
tively short time for the disposition of felony cases, espe
cially since most dispositions follow an abbreviated form 
of trial instead of a guilty plea. 

Perhaps the most significant factor contributing to these 
speedy dispositions is the absence of jury trials. In 1964 
about 5,500 trials were held, an average of between 3 and 
4 trials per judge per court day. If cases were tried to 
juries, such a rapid rate of disposition would not be 
possible. 

Another factor is that in many cases agreed statements 
of fact or stipulations as to certain facts obviate the tak
ing of most or all testimony. Even in such cases the judge 
makes a careful effort to ascertain from the defendant 
and the complaining witness that the statement of facts 
is accurate, and that the defendant knows what he is 
doing when he admits complicity. The total time taken 
to explain the defendant's rights appears, in many in
stances, at least to equal the time taken to try simple 
criminal cases. 

A third factor apparently responsible for the rapid rate 
of dispositions is that the court does not tolerate delay. 
Judge-shopping is reduced, although as mentioned not 
eliminated, by the division of the court into parts dealing 
with specific offenses; once a non priority case is assigned 
to a judge, it is apparently not possible to maneuver it to 
another part. The judges also demand that attorneys 
justify requests for continuances, a requirement not alw<1.Ys 
made in other courts. 

CONCLUSIONS 

MUNICIPAL COURT 

Baltimore's Municipal Court does not appear to have a 
volume problem in the same sense as other courts. It dis
poses of twice as many comparable cases as the District of 
Columbia Court of General Sessions; there are, however, 
three times as many judges available in Municipal Court. 

average oC leBs than 1 percent during 1964, but this rate is still substantially 
lower than that in comparable courts in most jurisdictions. 
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Moreover, the Municipal Court has no jury calendar, 
which is the real bottleneck in General Sessions Court. 
But cases which reach trial in Municipal Court are not 
treated more carefully than those in General Sessions. 

The most likely reason is the presence of defense coun
sel and a prosecutor in cases in General Sessions, as 
compared with the infrequent appearance of either in 
Municipal Court. In addition, the absence of jury trials 
prosecutors and defense attorneys in Municipal Court 
lessens the dependence of that court on the guilty plea as 
a method of disposing of cases. At present the difference 
between the two courts in terms of the quality of justice 
does not seem pronounced: The General Sessions Court, 
with more of the features of a due process model, is so 
overwhelmed by its volume problem that their benefit is 
largely lost. The Municipal Court, with fewer of these 
features, can take somewhat more time to scrutinize cases, 
however informally. 

In terms of court organization the contrast is almost 
complete between the two systems. The centralized court 
in the District of Columbia has advantages in terms of 
optimum use of judicial manpower and prosecutors, with 
the added benefit of much easier administrative control 
by the latter. The Baltimore system, however, may serve 
the public better in terms of convenience for defendants 
and witnesses, especially the large number of police offi
cers who must attend trials. 

Baltimore's system is dominated by the police and the 
judges, while the District of Columbia system depends 
heavily on the prosecutor. The police do not appear to 
have sufficient legal background to make prosecutive deci
sions, and the result in Baltimore is unnecessary litigation, 
poorly prosecuted cases, and treatment of minor cases as 
major ones. Without a massive infusion of judicial re
sources, it would appear that the court's ability to screen 
,cases must be limited. It would seem, therefore, that a 
prerequisite to any properly run lower court would be to 
have an adequately paid, full-time staff of prosecutors. 

The Baltimore practice of all complainants applying to 
the court for warrants appears to waste judicial manpower. 
These cases might better be initially screened by the 
prosecutor's office. 

THE CRIMINAL COURT 

Our examination of the Criminal Court was too brief to 
permit formulation of many conclusions. Features war
ranting notice are the large number of trials, in part made 
possible by the virtual elimination of the jury trial, and the 
absence of large numbers of guilty pleas. It appears that 
a trial in Criminal Court parallels the administrative 
process typically used throughout the country to dispose of 
criminal cases. In Baltimore, however, it is the judge 
who is the dominant figure, while the prosecutor's admin
istrative function is less fully developed. The prosecutor 
plays a negligible role early in the charging process. He 
engages in no direct bargaining for a guilty plea. He does 
not appear to control the grand jury, as is commonly the 
case elsewhere. But he does fashion the charges against 
the defendant by selecting which form of indictment will 
be presented. These indictment forms contain a range of 
charges which may be used to dispose of the case. After 
indictment, the prosecutor makes his files on the case 
available to defense counsel and will negotiate with him 
to agree on a set of facts on the basis of which the judge 
is led to select a particular offense for conviction. What 
seems to occur in cases of this kind is a judicial review, 
conducted with considerably more care than is frequently 
observed in the acceptance of a guilty plea, of the facts of 
the case, and of the state of mind of the defendant in 
agreeing to those facts. It must be stressed that this ap
pears to be only one of the methods of disposition in Crim
inal Court. However, it is an interesting alternative to the 
typical administrative model for the disposition of crimi
nal cases and warrants further study. 

NOTE: Field research for this paper was conducted by 
Harry 1. Subin of the Office of Criminal Justice and sev
eral members of the Commission staff. A fuller discussion 
of the practices in the District of Columbia Court of Gen
eral Sessions referred to in this paper may be found in 
SUBIN, CRIMINAL JUSTICE IN A METROPOLITAN COURT 
(1966). '. 



ADMINISTRATION OF JUSTICE 
IN THE RECORDER'S COURT OF DETROIT 

PHYSICAL FACILITIES, JURISDICTION, AND 
ORGANIZATION OF THE COURT 

The Recorder's Court and its associated agencies are 
the sole occupants of a six-story, tU}!TI-of-the-century 
building on the fringes of the downtown commercial 
district of Detroit. This building shares an entire block 
with the police department headquarters, a much larger 
building in which the Prosecuting Attorney's office is 
located. Adjacent to the police department, but across a 
narrow street, is the Wayne County Jail, in which are 
detained approximately one-third of the defendants of 
the Recorder's Court. An underground tunnel for the 
conveyance of prisoners between the court and the jail 
forms the hypotenuse of a rough triangle of buildings for 
the disposition of the city's criminal business. 

The Recorder's Court has jurisdiction over all criminal 
cases arising within the city limits 1 and over all con
demnation cases in the city.2 The Recorder's Court con
stitutes an integrated criminal court system; all of the 

1 Criminal cases arising in the out-city area of Wayne County are processed 
through suburban magistrates' courts and the Circuit Court, the court of general 
jurisdiction in the county. 

!l Under the new' constitution a judge must preside over all proceedings in such 
cases; in 196,1, 23 ..:ondcmnation cases were heard, requiring 188 judge-days. 

:, The only major division DC the business DC the Recorder'! Court has been the 
creation of 11 Traffic and Ordinance Division, staffed by two judges and nine 
reCerees, which disposes of almost all of the traffic offenses in the city. The 
Traffic and Ordinance Division occupies n scparate building. 

judges are competent, by statute, to conduct any stage in 
the process of any criminal case.3 For internal adminis
tration, however, the judges have divided their duties 
along functional lines which are similar to the jurisdic
tional division of authority found in two-court systems. 

At the time of the study there were 10 judges in the 
Recorder's Court; 3 additional judges will be added to 
the court at the general election in November 1966. 
Each month three judges are assigned by rotation to 
specialized fu.nctions. One judge presides over the 
"early sessions" branch, 4 which tries all misdemeanor 
offenses punishable by a maximum of 90 days imprison
ment (in a county house of correction) or $100 fine. A 
second judge, the examining magistrate, conducts all 
preliminary examinations and arraignments on warrants 5 

in felony and high misdemeanor 0 cases. A third judge 
sits as presiding judge. He conducts arraignments on 
informations, accepts pleas of guilty, assigns cases for 
trial, appoints counsel for indigent defendants, and hears 
a variety of motions, the most numerous of which are 

·1 "Early sessions" is the popular nttmD for the Misdemeanor Dhision of tIlO 
Recorder's Court. 

l5 The "warrant" is an arrest warmnt, but in most cases it is used whcn tho 
deCendant j8 already in custody. Tho purpose oC the warraut is to have n record 
of the churge recommended by tho prosecutor so that tho examining magistrate 
can jnform tho deCcndl1nt amI the parties cnn prepare Cor the preliminary 
examination. 

S High misdemeanors arc offcnses punishable by jail sentences in execss of 90 
days or fines in exccss of S100, but not by imprisonment in the State penitentiary. 
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petitions for habeas corpus. The remaining judges are 
available to conduct trials in felony and high mis
demeanor cases. 7 

A DESCRIPTION OF CRIMINAL PROCEDURE 
IN THE RECORDER'S COURT 

The police made approximately 46,800 arrests for non
traffic, local offenses in 1965. Of these arrests 2,386 
were "golden rule" drunk arrests, in which the police 
released the offenders after they became sober without 
charging them in court. No prosecution resulted against 
16,627 suspects (35 percent), and prosecution was in
stituted in approximately 27,800 cases (60 percent). 

Table 1.-Arrests-Detroit Police Department 

1965 1964 

Total al rests.......................................... 73,984 83,135 

Arrests for other authorities """"" ..••••••••••••• ,....... 2,104 2,051 
"Golden rule" drunks ••••. _ ••••••.•.•••••.••.••.• _ ••••••• _... 2,386 2,932 
Detention .•••• __ .••••••.••.•••••••• _ ••••.••••••••.•• """" .•.••••. " 8,140 
Traffic offenses ••.•. _ ••••••••••• _ ••••••••••• _ •••• _ ••• __ •• _... 25,073 20,010 
Arrests not resulting in prosecution .•••••••.•••••. _ •••••. __ ._.. 16,627 75,374 
Arrests resulting in prosecution ••• _ ................ __ .•••••• _. 27,794 24,627 

SOURCE: Detroit Police Department. 

After arrest the arresting officer reports to his precinct 
lieutenant or bureau chief, who reviews the case for 
sufficiency of evidence. If the evidence is insufficient, the 
charges may be dropped or further investigation may be 
conducted. When the evidence is deemed sufficient, the 
officer or detective in charge of the case takes a state
ment of facts to the prosecutor's office, where an assist
ant prosecutor again reviews the sufficiency of the evi
dence. If the assistant decides to prosecute, he recom
mends the issuance of a warrant on a specific charge or 
charges. In drunk and disorderly cases the police 
may obtain a warrant without first obtaining the recom
mendation of the prosecutor. 

Having obtained the prosecutor's recommendation, the 
officer goes to the warrant clerk of the Recorder's Court, 
who types a complaint and a warrant. The officer or the 
complaining witness 8 then finds a court clerk to swear 
him on the complaint and a judge to sign (issue) the war
rant and the complaint. 

The warrant is usually signed by a judge on the day on 
which the defendant is first to appear in court. In cases 
within the jurisdiction of the early sessions branch the 
great majority of cases will be adjudicated at the defend
ant's first appearance. If a defendant desires a trial, he 
may be tried immediately or may request a continuance 
to retain counsel, in which case bail is set, and the trial is 
postponed for about a week. Counsel are not appointed 
to defend indigent misdemeanor defendants. An early 
sessions defendant has a right to a jury trial, but it is 
infrequently demanded. 

1 Because the procedure is identical for both felony and high misdemeanor 
cases, the term Ufclony," where used in this paper, refers to all cases not dis· 
posed of in the carly sessions branch. 

8 In almost all cases, apparently, a policeman may sign a complaint on the 
basis of information furnished by a private citizen. 

If the defendant is charged with a felony, he is first 
brought before the examining magistrate for arraign
ment on the warrant. The judge informs the defendant 
of the charge against him, determines whether he desires 
a preliminary examination and whether he has counsel or 
desires appointment of counsel, and sets bail for his re
turn. If the defendant requests a preliminary examina
tion, a date is set for the examination, usually in about 10 
days or 2 weeks. The preliminary examination is con
ducted before the examining magistrate, and if probable 
cause is found, the case is returned to the prosecutor's 
office for the drafting of an information. Preliminary 
examinations were waived by two-thirds of all defendants 
in 1965; there were 1,988 preliminary examinations,.in 
which 1,606 defendants were bound over for trial, and 
382, or about 20 percent, were dismissed. 

There is no indicting grand jury in Michigan; the in
formation is prepared on the basis of the evidence at the 
preliminary examination or of the charge in the com
plaint if examination is waived. 

The drafting of the information generally takes about 
10 days from the time the case is referred back to the 
prosecutor's office; after it is prepared, the defendant is 
brought before the presiding judge for arraignment on the 
information. At this time a plea of guilty may be ac
cepted if counsel is present. A date is set for trial, gen
erally in about three weeks depending upon whether a jury 
is demanded, and bail is continued. On the date set for 
trial the case is assigned by the presiding judge to one of 
the trial judges. 

The probation department prepares a presentence re
port on every felony conviction. The presentence report 
is usually returned at the end of two weeks, and the de
fendant is sentenced by the judge who tried the case or 
accepted the plea. 

THE BUSINESS OF THE RECORqER'S COURT-
1965 0 

Felony Dispositions: There were 6,307 felony warrants 
issued in 1965, and 5,253 cases were processed through 
final disposition (including sentencing). Convictions 
were obtained in 73 percent (3,828) of the cases; 3,235 
defendants, or almost 85 percent of those convicted, 
pleaded guilty, 403 (10 percent) were convicted by a 
judge, and 190 (5 percent) were convicted by a jury. 
Of the 1,430 defendants who were not convicted, 8 per
cent were acquitted at trial. 

Early Sessions Dispositions: There were 21,111 mis
demeanor warrants issued in 1965, and 20,193 cases were 
processed through final disposition. Convictions were 
obtained in 88 percent (17,681) of the cases; 12,066 
defendants, or 68 percent of those convicted, pleaded 
guilty, and 5,615 were convicted at trial. Of the 2,512 
defendants who were not convicted, 1,467 were found not 
guilty at trial, and the charges were dismissed in 1,045 
cases, or 42 percent of the nonconvictions. 

o The statistics in thIs scction nre derived from published anti unpUblished 
data of the Detroit Police Department and of the clerk of the Recorder's Court. 

For purposes of interpreting these data. a. "C080" is begun with the i8suance ot 
a warrnnt; "misdemeanor" refers to COSc8 within the jurisdiction of the early 
scssions branch; and "(elony" refers to all cases not within tho jurisdiction of 
early scseions. 
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Table 2.-Warrants, Method of Disposition of Cases, Examinations, and Miscellaneous Matters-1965 

Total 
Total 

warrants 

Total 
dispo
sitions 

Total 
trials 

Totalj'ury Total jury nonjury 
tria s days trials 

Total 
without 

trial 

Total 
waived 
exami
nations 

Total 
examina
tions held 

Total 
habeas 
corpus 

Total 
search 

warrants 

Total 
miscel
laneous 

----------1------------------------------------
Felonies: Warrants issued___________________ 6,307 _____________________________________________________________________________________________________________ _ 

DiSP~,m~or~~~:a~::::::::::::::::: :::::::::: ____ ~~:~~_ ------708" :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: 

Wlth;~;l~W:~a~s~~~~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~ ::::::~~~: ;;;;;;~~~; ::::::~~~: ::::i~~~~: ~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~ 
ExafTIinations: Waived examination ________________ • __ • ____ • ____ ._ • _______ • ______________ • ____ ._ • ______ •• _ • _______ ._ 3,876 • __ • ______ ._ •• __________________ ._. ____ _ 

Examinations held ____________ • _. ______ • _______________ • ________ •• _ •• _. __________ __________ __________ __________ 1,988 _____________________________ _ 

Bound over _______________ ---------- ---------- ---------- ---------- ---------- ---------- ---------- -----.---- (1,(63~) ___ --_-__ -_--__ --_-___ -__ --_-_-_-__ --_-___ -_-__ --_-_-__ -_.-_ Dismissed _________________________________________________________________ • __________ __________ __________ ) 

Misdemeanors: 

~::~~r.~~~~.-~~~!~~~~ !~:21~1,,~ ii~1°:'~~ ~_-~ 7.0~~: -:_:-:~~ij; ;--;--:~~ ~~ ~ :;~~2: ~:~~i'~i~ ~-~~_::~~_ ~~~~~:~~~ ~ ::~_:~-~~ ~_~~~~~~~: -_~~-~ ~-:l 
Miscellaneous: 

~:!~~~~~~~:~:s~~~~~~::::::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: :::::::::: ____ :~~~~_ ------125" :::::::::: Fugitive warrants ________________________________________________ ._________ __________ __________ __________ __________ __________ __________ __________ (49) 
Waivers of extradition ___________________________________________________________________________________________ .__ __________ __________ __________ (56) 
Other ______________________________________________________ • _______________________ -___________ • ____________________________________ • __________ (19) 
Total miscellaneous________________ __________ __________ __________ __________ __________ __________ __________ __________ __________ __________ __________ 4,095 

Total 1965 ______________________ 
TotaI196L ____________________ 

Total 1963 ______________________ 

1 Bound over. 
, Dismissed. 
3 Felony only. 

27,418 
25,706 

25,451 
25,539 

26,612 26,632 

7,790 329 
3863 375 

'I,lll 435 

Cases Remaining: At the beginning of 1965 there were 
approximately 1,600 felony and 500 misdemeanor cases 
awaiting final disposition. Of the felony carryovers ap
proximately 1,100 were actively being processed toward 
adjudication on the merits; the remainder were awaiting 
sentence or were in a state of suspension because of sanity 
hearings or the inability of the police to apprehend the 
defendant.10 The Recorder's Court closed the year 1965 
with a backlog of 1,937 active felony cases, an increase 
of approximately 800 cases from the year end 1964 figures. 
An additional 190 defendants were awaiting sentence 
or sanity hearings, and no figures are available on the 
number of unserved warrants. The backlog on the mis
demeanor docket increased by almost 1,000 cases, but 
there are no data available with respect to the stage of 
disposition of these cases. 

AN EXAMINATION OF THE RECORDER'S 
COURT PROCESS 

A. THE SCREENING OF CASES 

1. Initial Screening Prior to Prosecution 

a. By Police,u With the exception of drunk and dis
orderly arrests, all arrests by the police are subject to two 
screening processes prior to formal institution of charge. 
The first evaluation of the case is made by a precinct 

10 This category Includes eases in which the defendant failed to appear for trial 
or other proceedings and cnses in which the defendant was not in custody when the 
warrant wns issued. 

797 7,461 17,661 3,876 l'~~i 3,846 125 4,095 
877 3539 35,038 3,982 

1 (1: 258) 
4,211 41 4,353 

, (323) 
999 na , 5,536 3,941 1,706 3,938 66 4,094 

1 (1,372) 
2 (334) 

Table 3,-lnput-Outflow Statement-Felony 
Division 

1965 1964 1963 

--------------·1-------
Inpuct: 't' d' 't' , I 568 I 557 ases awal 109 ISPOSI lon, pnor year._________________, , _______ _ 

Warrants issued._ •••••• _._. __ •• ____________________ 6,307 5,912 6,081 
---------TotaL __________ .________________________________ 7,875 7,469 _______ _ 

=== Dispositions _______________________ .__ _ _ ____ ____________ 5,258 5,901 6,647 

Remaining at year end-pending cases: Scheduled for trial _________________________________ _ 
Pending examinatlon _______________________________ _ 
At prosecutor's office _______________________________ _ 
Ready for prosecutor's office _________ • ______________ _ 
Awaiting justice returns ________________ • ___________ _ 
Awaiting transcripts _________ • ____ • __ • ______________ _ 
Awaiting arraignment on information _________________ _ 

1,222 
• 139 

96 
54 
88 

134 
204 

717 
102 
17 
39 
75 
82 

145 

574 
146 
73 
36 
II 
48 

125 

Total pending cases_______________________________ 1,937 1,177 1,0
184
13 

Awaiting sentence__________________________________ 146 123 
Awaiting sanity hearings and motions_________________ 45 31 50 
Warrants issued but not served_ •• ______ •• __ • ___ •• ______ ._____ 214 235 
Capias orders Issued but not served___________________ ________ 59 75 

=== Total cases awaiting disposition ____ ••• ___________ .__ 2,128 1,604 1,557 
Less .. , to balance •• _ •••• __ ._ •• __ ••• __ ••••••• _ •• ___ •••• _.. (36) ._. __ . __ 

=== TotaL. •••••••• _ .•••• _ ••••• _ .••• _ ••••• _ ••••••••••• __ •• __ _ 1,568 ._. __ •• _ 

SOURCE: Detroit Recorder's Court. 

lieutenant or bureau chief. According to the police com
missioner the only inquiry at this time is with respect to 
the sufficiency of the evidence; the department's policy 
appears to be that the decision of whether or not to pros-

11 With the exception of the citizen complaint bureaus in the prosecutor's office 
(described below), we have no knowledge of the method of screening of com· 
plaints not resulting in the immediate arrest of a Buspect. 
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ecute is not within the competence of the police. Thus 
with the exception of drunk arrests and certain domestic 
or neighborhood flareups, the police say that they exercise 
no discretion at the stationhouse level with respect to 
leniency toward first offenders or referral of cases to other 
agencies.12 

Table 4.-Number of Offenses, Prosecutions, and 
Dispositions for Certain Offenses-1965 

Number Cleared Prose· Can· Not 
Offense of by cullons victed I can· 

offenses arrest victed I 

-----------
Murder and non negligent man· 

slaughter ••••••.•••..•••.•• 148 130 128 37 12 
Negligent manslaughter ••••••.. 33 33 25 5 0 

~~ggeiY::::================= 
648 318 188 70 35 

5,498 1,413 711 274 103 
Assaults (total) •••••.•••.••.•• 6,410 4 914 2,045 1,225 410 

(Felonious) •••.•..••••••. (3,728) (2;937) 
(Simple) •••••.••••••••••• (2,682) (1,977) ---------------

Breaking/entering .•••.••.••.. 18,460 3,120 799 381 115 
larceny·theft (total) •••••.•••. 32,499 6,132 2,301 1,762 271 

(Over $50) ••••••..••••..•• 0,416) (968) 
(Under $50) ••.•.••.••••••• (25,083) (5,164) -----------

FOr~ery {counterfeiting ••••.•••• (1,400) 867 173 94 24 
Em eu ement and fraud .•••.•• 2,817 1,737 654 414 146 
Sex offenses (except rape, 

prostitution, and commercial 
1,671 1,000 159 71 19 vice) ••••••••••••••.••••••• 

11965 cases only; does not include dispositions of cases begun in 1964. 

SOURCE: Detroit Police Department. 

Pending 
Dec.3l, 

1965 
---

79 
20 
83 

334 
410 

---
303 
268 

---
55 
94 

69 

The 1957 American Bar Foundation study of the 
Recorder's Court suggested that the police attempt to 
shape their arrest practices for misdemeanor offenses to 
suit the disposition of the judge sitting in the early ses
sions branch. Thus where a judge had a reputation for 
being hostile to accosting and soliciting cases, for example, 
it was reported that the police would reduce the number 
of arrests for that offense during the month that this judge 
was presiding in early sessions. We were unable to verify 
the existence of this practice. 

Citizen Complaints and Domestic Violence. The 
police department maintains two details in the prosecu
tor's office. The misdemeanor detail deals with assault 
and battery, simple assault, malicious destruction of prop
erty, and other minor crimes of violence. When a 
precinct lieutenant feels that a family or neighborhood 
fracas is not serious enough to require immediate prosecu
tion, he refers the case to the misdemeanor detail and 
generally releases any arrested suspects on stationhouse 
bond. The complainant is then told to report to police 
headquarters where one of the three plainclothes officers 
interviews him (generally her) to obtain more facts than 
are in the police writeup. The misdemeanor detail also 
investigates all complaints of persons who bring cases 
directly to them without prior police action. In certain 
cases the complainant may be asked to return with medi
cal proof of injury before further action is taken. 

If the officer decides that the offense is not serious, he 
will recommend dropping the complaint and may send a 
letter of warning to the offender. If he decides that 

:J2 This disclaimer perhaps should be viewed with Borne skepticism, unless it 
can he accepted that 35 percent of the arrests made did not have sufficient cvi. 
dcntiary bases upon which convictions could be maintained (ace table 1). The 
police undoubtedly exercise BOrne discretion other than with regard to the sufficiency 
of the evidence, but we were unable to detennine the extent o( the discretion or the 
Blandnrds applied. 

The data. on police arrests Dnd prosecutions in table 4 provide a rough estimate 
of the effect of police and prosecutor screcning in certain types of offenses. 

13 The letter which the police scnd is similar to the one uscd in the District 
of Columbia. See SOBIN, CltIMINAL JUSTICE IN A METROPOLITAN COURT 54 (1966). It; 
notifies the recipient thnt D hearing wi)) be held on a complaint against him and 
that prosecution may result if he does not appear~ 

further inquiry is warranted, he wiII request the offender 
to appear 13 and will hear his side of the story in the 
presence of the complainant. The parties are then 
brought before an assistant prosecutor permanently as
signed to the detail. Because this prosecutor is blind, the 
officer must recite the facts of the case to him. The 
prosecutor decides whether a warrant should be recom
mended, or if no prosecution is to be brought, whether 
the offender should be required to sign a peace bond. In 
1965 the misdemeanor detail investigated 6,901 com
plaints, resulting in 595 prosecutions and 456 convictions. 
A total of 3,418 persons was placed on peace bonds. 

The criminal fraud division investigates offenses such 
as embezzlement, larceny by conversion, and false pre
tenses. Its work is more investigatory than adjudicatory, 
and it deals with fewer offenders who have been arrested 
than does the misdemeanor detail. The officers assigned 
to this division attempt to use the threat of prosecution 
to induce restitution, which is the primary concern of 
the complainants in most of the cases. In 1965 this divi
sion investigated 990 complaints, resulting in 116 prosecu
tions; 31 persons were convicted and 62 cases are still 
pending. 

b. By Prosecutor. Cases sent by the police department 
to the prosecutor's office are initially reviewed by one of 
several young assistants assigned to perform that function. 
The Chief Assistant Prosecuting Attorney said that the 
assistant interrogates the police officer and perhaps the 
complaining witness about the case; the assistant's pri
mary inquiry concerns the sufficiency of the evidence. 
He also has some discretion to dispose of cases without 
prosecution by referral to other agencies, but the discre
tion apparently is rarely exercised.14 The assistant's de
cision whether or not to recommend a warrant is re
viewed by a senior assistant. 

In the few instances in which an arrested suspect has 
counsel, the lawyer may become involved in the decision 
to charge, but counsel rarely takes part in the process at 
this stage. The assistant's only sources of information, 
therefore, are the police officer, the suspect's prior record, 
and perhaps a complaining witness. 

It is impossible to determine how many of the 16,627 
police arrests not resulting in prosecution were dismissed 
by internal police screening and how many were re
fused by the prosecutor. However, from the statements 
of the police commissioner and the influence of the police 
in later stages of the process, it may be inferred that the 
police officer's desire to prosecute is generally accepted 
by the prosecutor.15 

c. By Judge. The complaint and warrant, by their 
terms, require the judge to examine the complainant prior 
to the issuance of the warrant. We were informed that in 
practice, however, an examination rarely takes place; the 
judges hurriedly sign warrants before they go on the 
bench or during pauses in the proceedings. The com
plaint and warrant forms are phrased in statutory lan
guage, and a policeman may swear out a complaint on 
information and belief. When a complainant does come 

H When the prosecutor's office re(uscs to recommend a warrnnt, onc o( the 
foHowing alternativcs is possible! (1) the CDse may simply be dropped; (2) the 
case may be referred to ODC of thc police complaint details described above; 
(3) the Cllse may be referred to juvenile court; (4) prosecution may be deferred 
indefinitely (n kind of pretrinl probnlion); (s) tho cn.e mny be Bet for mental 
competency hearing, especially under the sexual psychopath law; (6) in nonsupport 
cases, the case may be referred to the adjustment division of the probation depart. 
mcnt, which. a9 will be described, handles most of this work. 

15 If the assistant declines to recommend n warrant, the police may appeal the 
decision to his superiors or take the complaint directly to a judge, an alternative 
very rarely employed. 



to the courthouse to sign a complaint, he is rarely brought 
before the judge who signs the warrant. The only varia
tion on this procedure is that some judges require the 
person signing the complaint to come to his courtroom to 
be sworn by his clerk; other judges issue a warrant on any 
complaint put before them. 

2. Screening After Prosecutor's Decision To Gharge
Felony Gases 

a. Arraignment on the Warrant. The arraignment on 
the warrant is conducted by the examining magistrate, 
usually in the afternoon after the preliminary examina
tions have been concluded.10 Very few defendants have 
counsel at this stage; there is a prosecutor in the court
room, but he knows nothing about the cases, and the 
arresting officer is not present. Thus there is no oppor
tunity for the accused to test the legality of his detention 
even if he wanted to, and the judge can exercise no super
vision over the police because the papers on which the 
defendant is arraigned contain no facts about the alleged 
offense. 

We witnessed about 15 arraignments over a two-day pe
riod. The defendants to be arraigned were lined up in 
the courtroom and brought before the bench as the judge's 
clerk, his daughter,17 called their names and the charge. 
The judge's initial question was, "Do you want an exam
ination?" Many of the defendants said that they were 
not guilty, and the judge repeated his question in a louder 
voice. If the defendant still did not answer the question, 
the judge set the case down for an examination. Occa
sionally he would attempt to explain the nature of an 
examination in terms of a "prima facie" case, while 
remarking that it would "take more time." 

The judge's next question was, "Do you have a 
lawyer?" Most of the defendants said that they had no 
money for a lawyer. The judge's typical response to 
this answer was: "I didn't ask you whether you had 
any money; I asked you whether you had a lawyer. You 
can't go to trial without a lawyer. Now are you going to 
get one?" Several of the defendants who had said that 
they had no money then said that they would get lawyers. 
The. defendants who continued to maintain that they 
had no money were then told, "Well, sign this paper and 
you will get a lawyer." The judge's last act was to set 
bail. None of the arraignments which we observed took 
more than two minutes per case. This particular judge 
did not inform defendants that they had a right to remain 
silent when questioned about the offense. We were 
informed, however, that most judges on the court are 
careful to advise defendants of their constitutional rights. 

The prosecutor assigned to the examining magistrate's 
courtroom appears to have a very minor role in the bail 
decision. The police department has recently assigned 
a detective to serve permanently as arraigning officer to 
relieve the investigating officers in each case from the 
duty of appearing at the arraignment.18 The department 
estimates that this change will save from 100 to 300 man
hours and about $1,200 each week. The arraigning of
ficer has prepared for each defendant a brief summary of 

16 The arraignment on the warqmt a~lIl all subsequent in-court proceedings nre 
recorded. The Recorder's Court has a staff of 11 court reporters. 

17 In another court the judge's clerk is his son; in a third court the judge 
Is the clerk's aon. 

18 The arraigning officer is used only in cases arising out of precinct arrests; 
tho investigating officer appears in coscs in which the arrcat was mnde by one 
of the specialized bureaus. 

19 The form us cd is similar to the one designed by the Vera Institute. 
:2{1 We do not know how many of these dismissals were granted on the motion 

of the prosecutor or with his acquiescnce. The monthly dismissal ratcs suggest 
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the defendant's family connections and community 
background to assist the judge in setting baip9 In 
the arraignments which we observed, however, the ar
raigning officer did not give this information to the judge; 
instead he only informed the judge of any prior arrests 
or convictions which were on the defendants' records. 

b. The Preli"!inary Examination. The preliminary 
examination is the only .formal screening device in the 
Recorder's Court. It is also a potentially more valuable 
discovery mechanism than is available in jurisdictions 
where the examination can be avoided by grand jury 
action. 

Despite the opportunity for obtaining discovery or per
haps dismissal of the case, defense counsel waived the 
preliminary examination in two-thirds of all cases in 1965. 
Many of the lawyers with whom we spoke said that the 
examination was an ineffective procedure for weeding out 
unsupportable charges and for obtaining discovery be
cause the prosecution only had to prove probable cause, 
which the judges routinely found. However, the court 
statistics show that about 20 percent of all examinations 
result in dismissal. 20 And from our observations it ap
peared that the examinations were fairly comprehensive 
and that the defense attorneys gained valuable informa
tion for later use at trial or for their negotiations with the 
prosecutor. 

The high waiver rate may suggest that adequate in
formal discovery devices are available to the defense 21 

and that preexamination screening by the prosecutor's 
office eliminates most weak cases. On the other hand, it 
may suggest that since most lawyers anticipate eventually 
pleading their clients guilty, they may not feel that ex
pending their time on an examination is of great 
advantage. 

B. THE DISPOSITION OF CASES 

1. Early Sessions Cases 22 

Early sessions defendants are generally brought to court 
on the day following their arrest. Most of the defendants 
are tried at this time, although a defendant may be 
granted a continuance to obtain counsel. 

The volume of business in the early sessions branch is 
staggering. The single judge sitting in that branch dis
posed of more than 20,000 cases during 304 judge-days 
in 1965. Almost 60 percent of the early sessions defend
ants pleaded guilty; approximately 35 percent of the dis
positions required a trial,23 but only a few defendants 
requested jury trials. 24 The defendants who demanded 
trials were not, on the whole, very successful: About 80 
percent of them were convicted. 

On the ba~is of these statistics the judge sitting in early 
sessions heard an average of 66 cases a day, 22 of which 
required a trial. If the judge spent five hours on the 
bench each day, which is a high estimate, he would have 
had to dispose of 13 cases, including 4 by trial, during 
each hour. 

that certnin judges at least screcn t],e cases carefully. However, the preliminary 
examination would also seem to provide an opportunity for the prosecutor to 
eliminate weak cascs which the oUice assistants may have accepted. 

21 The Chief Assistant Prosecuting Attorney indicated that the prosecutor's office 
is candid ahout revealing tile nature of its cases to defense counsel, and the 
lawyers with whom we spoke said that the prosecutor's office did disclose some 
information. 

22 All proceedings in the carly sessions bran cit arc recorded. 
23 The remaining 5 percent of the dispositions were dismiasals. 2. There 'Were only 30 jury trials in the early sessions bronch in 1965. 
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Table 5.-Misdemeanor Dispositions 

1965 1964 1963 
----------------1---------
Total dispositions ________________________________ _ 

With trial ___________________________________ _ 
Without triaL _______________________________ _ 

Not convicted; 

20,193 
7 082 

13;m 

19,638 19,985 

Not guilty____________________________________ 1,467 1,325 1,496 
Dismissed____________________________________ 1,045 831 835 

---------
TotaL____________________________________ 2,512 2,156 2,331 

=== 
Convicted; Plea_________________________________________ 12,066 ___________________ _ 

Found guilty__________________________________ 5,615 ___________________ _ 

TotaL____________________________________ 17,681 17,482 17,654 

Committed; 
Detroit House of Correction_____________________ 2,769 3,323 

712 Wayne County JaiL__________________________ 867 

TotaL____________________________________ 3,636 3,676 4,035 

Not committed; Fine ________________________________________ _ 
Suspend ed sentence __________________________ _ 
Probation ___________________________________ _ 

5,517 5,561 5,816 
5,036 4,899 4,754 
3,492 3,346 3,049 -----------TotaL ___________________________________ _ 

14,045 13,806 13,619 

SOURCE; Detroit Recorder's Court. 

Under such pressure the judge cannot be expected to 
giVi! very much attention to each case. And from our ob
servations the speed with which some cases are decided 
may be much greater than the data suggest. The judge 
who was presiding in the early sessions branch during our 
visit disposed of about 50 or 60 cases between 9: 15 and 
12: 30 in the morning. The drunk and disorderly cases, 
which averaged about 25 a day, were presented first, and 
all were completed within the first hour and one quarter. 

Most of the defendants whom we observed pleaded 
guilty and were sentenced immediately,25 without any 
opportunity for allocution. When they tried to say 
something in their own behalf, they were silenced by the 
judge and led off by the bailiff. A few defendants went 
to trial, but the great majority of them did so without 
counseI.26 In these cases the judge made no effort to 
explain the proceedings to the defendants or to tell them 
of their right to cross-examine the prosecution's wit
nesses or of their right to remain silent. After the police
man delivered his testimony, the judge did not appear to 
make any evaluation of the sufficiency of the evidence but 
turned immediately to the defendant and asked, "What 
do you have to say for yourself?" When counsel ap
peared at a trial, the procedure was slightly more formal, 
but the judge conducted most of the questioning himself. 

In 1965, 88 percent of the early sessions defendants were 
convicted. Sentencing practices in early sessions, how
ever, do not appear to be severe. Only 21 percent of the 
17,681 convicted defendants were imprisoned. Probation 
was ordered in 3,492 cases (19 percent); sentence was 
suspended in 5,036 cases (29 percent); and 5,517 de
fendants (31 percent) were sentenced to pay fines. 27 

a. The Decorum in Early Sessions. The Recorder's 
Court courtrooms are large and well lighted; the area be
tween the bench and the bar is 'about 40 square feet, and 
there is seating capacity for about 120 spectators. But the 

:m In a few cascs in which the judgo snid that he thought that the defendant 
had an emotional problem, he ordered a presentence report from the probation 

department or an examination by the psychiatric clinic. 
20 There Drc no statistics available on the number of early scesions defcmlants 

who arc rcprcsented by coullacl, but we were informed that it is 11 very small 
percentage of the total. 

proceedings in the early sessions branch make no attempt 
to retain the dignity that could be captured from the 
physical setting. The spectator's area is often overflow
ing, and many persons must stand along the side and back 
walls. The area before the bench is similarly crowded. 
Police witnesses, sometimes numbering as many as 35 or 
40, crowd into the jury box and mingle about in a corner. 
Clerks, court reporters, and jail and probation personnel 
wander about, seemingly impervious to the proceedings, 
and the five or six court policemen do little to correct the 
disorganization. 

At the beginning of each session there were a great 
many police officers present because the arresting officer 
must be present in all cases, even drunk offenses. All of 
the policemen were sworn in a group at the beginning 
of each session; some who were smoking in the room be
hind the bench poked their arms out into the courtroom 
at that time. Prisoners were brought up in groups of 25 
from a detention room in the basement and placed in a 
dimly lighted cubicle outside the courtroom. When their 
cases were ready to be heard, they formed a line stretching 
from the side door of the courtroom to the front of the 
bench. Each prisoner was led forward as his name was 
called by a court policeman. 

When a defendant decided to plead not guilty, all of 
the other prisoners had to stand during the trial. As each 
group was processed, another group was brought up to 
take its place. The cases were called in a regular order: 
first the drunks, vagrants, and beggars, then the prosti
tutes, then the gamblers and loiterers, and finally the 
petty larceny and simple assault cases. The principal 
value in the process appeared to· be speed rather than 
deliberation; sentence followed conviction, and case fol
lowed case without pause. And the noise and confusion 
was so great that the judge often had to raise his voice 
to be heard by the prisoner. 

2. Felony Cases 

In 1965 a total of 1,886 judge-days was required to dis
pose of 5,258 felony cases, Only 13 percent (708 cases) 
of the felony dispositions were by trial; 299 cases (or 40 
percent of the total number of trials) were jury trials, 
which consumed 743 days, or almost 40 percent of the 
total judge-days. 

Convictions were obtained in 73 percent of the felony 
dispositions in 1965. The great majority of nonconvic
tions (92 percent) were accomplished without trial. Ap
proximately 1,100 cases were dismissed on the motion of 
the prosecutor. Only 16 percent of the defendants who 
went to trial were acquitted.28 

All felony defendants are represented by counsel, but 
it is impossible to determine the effectiveness of counsel 
in securing favorable dispositions for their clients. Ap
proximately 85 percent of the nonconvictions in felony 
cases were obtained at the instance of the prosecutor, and 
it is possible that many of these cases were old cases which 
the prosecution was clearing off the books or meritless 
cases which had evaded the initial screening process. 

27 There nrc DO data available on the numblu of persons imprisoned for 
default in the payment of fines. 

28 Sixty.two defendants were acquitted by R judget or 15 percent of the 
defendants tried by the courti 53 defendants lnre acquitted by n jury, or 18 
percent of the defendants tried by a jury. 



Table 6.-Felony Dispositions 

1965 1964 1963 
_.------------/---------
Total dispositions ________________________________ _ 5,258 5,901 6,647 ---------

lVith triaL___________________________________ 708 863 1,111 
Without triaL_______________________________ 4,550 5,038 5,536 

=== 
Not convicted: 

With trial: Acquitted by courL _________________________ _ 
Acquitted by jury ____________________________ _ 62 115 117 

53 58 88 ---------Total _____________________________________ _ 115 173 205 
= ---= 

Without trial: Dismissed by cour!.. _____________________ _ 
Dismissed on motion of prosecutor _________ _ Nolle prosequL ________ • ________________ _ 
Information quashed _____________________ _ 

201 200 180 
906 895 1,203 
201 164 171 

7 11 30 ---------TotaL _________________ •• __ .• ____ . ___ • ____ _ 1,315 1,270 1,584 

TotaL. ______ ._. _____________ • _____ ._. _______ 1,430 1,443 1,789 
=--= 

Convicted: 
With trial: Guilty by cour!.. _________ • ____________ • _____ _ 
Guilty by jury ___ • ___________________________ _ 403 49Z 619 

190 198 287 ---------Total _____________________________________ _ 
Plea __ • _____________________________________ • 593 690 906 

3,235 3,768 3,952 ---------TotaL. __ • ________________ ••• _. ___ • __ •• _ ._. __ 3,828 4,458 4,858 
= = = 

Committed: Jackson_ •••• _ •• ________ • _______________ •••• __ 
Detroit House of Correction ___________________ _ 
Wayne County Jail _________ • _________________ _ 
Ionia State HospitaL ____________________ • ____ _ 
Department of Mental Health __________________ _ 

1,263 1,517 1,741 
834 I,O~~ 1,015 
40 31 
43 52 79 
8 I 0 ----------TotaL _____________________________ ._. ______ _ 2,188 2,631 2,866 
------

Not committed: Fine _____________ • ___ • ___ • ________________ • __ 211 165 190 Suspended sentence ______________________ • ___ _ 
Probation ________ • __________________________ _ 34 64 68 

1,395 1,598 1,734 ------TotaL. __________________________ • ________ -__ 1,640 1,827 1,992 

SOURCE: Detroit Recorder's Court. 

It is fair to say that the entire system depends upon 
the guilty plea, by which almost 85 percent of all con
victions are obtained, and the judges, prosecutors, and 
defense counsel appear to shape their attitudes toward 
individual cases in anticipation of that result. 

Very few defendants enter guilty pleas at their ar
raignment on the information. 'Ve were informecl that 
counsel, although appointed prior to that time, rarely 
appear at the arraignment, and the judges will not accept 
a guilty plea when counsel is not present. Plea nego
tiations rarely begin until the case is called for trial, al
though in a few instances counsel may approach the trial 
assistant to whom the case has been assigned if the case 
presents any complications. When the case is called for 
trial by the presiding judge, the defense counsel asks the 
judge for a brief continuance to discuss the case with the 
prosecutor. 

The prosecutor is a senior assistant permanently as
signed to the presiding judge's court. He operates in the 
room behind the bench of whatever judge happens to be 
presiding. He is virtually the sole bargaining agent for 
the prosecutor's office, and the lawyers wait their turns 
for an audience with him. 

We have no firsthand knowledge of the standards ap
plied by this very powerful figure because we did not 
interview him, but observation of the process and other 

!W The latter device has resulted in such crude formulations as "attempted 
possession of narcotics." 

30 In cases involving certain crimes the standard bargain docs result in advantage 
to tIle areused; for example, armed rol. )eI" which is punishable by imprisonment 
for lifo or for any number of years and whjch renders the defendant ineligible for 
probation, is generally reduced to unarmed robbery, which cnrries a lS·yenr 

239-114 0-67--10 
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discussions revealed several facts. The prosecutor ap
pears to rely heavily upon the advice of the police. On 
the day a case is to be called for trial, all of the policemen 
concerned with the case are in the courtroom; the lawyers 
were seen to go first to the police detective to discuss 
the case with him, and then both of them went to the 
prosecutor. When the police are willing to accept a 
reduced charge, the prosecutor generally agrees to the 
defense counsel's offer. Discussions with the prosecutor 
were very brief, perhaps because of the number of hear
ings which he must hold each day; there were few "hard 
luck" stories or pleas for leniency. If the police and the 
lawyer cou,ld not strike a bargain, the prosecutor agreed 
to an adjournment so that negotiations could be resumed 
at a later date. 

The incentive for the prosecutor's office of a system of 
disposition by guilty plea is clear: There are not enough 
judges or prosecutors to try a substantial number of addi
tional cases. The incentives for the police seem to be 
the desire to save the time necessary to attend a trial and 
the belief that the judge will not be overly lenient with 
the defendant because he has entered a plea. The incen
tive for the defendant is less clear. Most bargains result 
in a plea to one of several offenses charged or to an at
tempt to commit the crime charged. 20 The advantage to 
the defendant from such bargains often appears to be 
illusory.30 The court is prohibited by statute from im
posing consecutive sentences in multiple prosecutions, 
and although the maximum penalty, which the judge is 
required to impose, for attempt is one-half of that pre
scribed for the substantive crime, there is a strong belief 
that the judges will impose the same minimum irrespec
tive of the label given the offense.a1 However, the great 
majority of defendants would probably be unaware of 
these factors, and the existence of apparent consideration 
for the plea may provide lawyers who are reluctant to un
dertake the burden of trying cases with persuasive argu
ments to encourage their clients to plead guilty. 

Because of the way in which statistics are kept in the 
Recorder's Court, it is impossible to determine how many 
cases originally instituted as felonies were disposed of on 
mi3demeanor charges; all dispositions in the felony divi
sion are recorded as felony dispositions. Of the 3,828 
convicted felony defendants in 1965, only 2,188 (57 per
cent) were incarcerated. Probation was ordered in 1,395 
cases, or 36 percent of the total convictions. 

Table 7.-Felony Convictions and Sentences-1965 
... ~-.- --~.-~ 

Sentence 
Plea of Trial by Trial by Total, 
guilty court jury each 

sentence 
------------. 

.... ~~ 999 129 135 1,263 
~--. I, ~~~ 85 34 1.395 
- ... - 10 0 211 

Jackson State Penitentiary. _ ..... __ _ 
Probation .• ___ • __ • ____ ....... _____ _ 
Fine _____ • ___________________ .. __ • 

" .. -- 33 1 0 34 
-.- ... E90 123 21 834 

Suspended sentence ______ .... _____ _ 
Detroit House of Correction ______ .... 

..... -. 36 4 0 40 
---. 0 43 0 43 ._ .... 0 8 0 8 

Wayne County Jail ..... _____ ... ___ _ 
Ionia State Hospital ......... _._. __ _ 
Department of Mental Health _______ • 

------------TotaL_. _______ • ____ ••• __ ... ---- 3,235 403 190 3,828 

SOURCE: Detroit Recorder's Court. 

maximum sentence nnd no probation djsability. in return for the defendant's 
guilty pIca. 

:It ThiEl belief was confirmed by one judge of the Recorder's Court. who said 
that the judges will sentence on the basis of the facts of the offense and the 
presentence report and that there is not much consideration given' for the 
guilty pIca. 
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a. Decorum in the Presiding Judge's Court. At the 
beginning of each session the presiding judge's courtroom 
was more crowded than the early sessions courtroom. 
There was a large number of police witnesses and lawyers 
awaiting the calling of their cases. The assignment clerk 
set up his office on a corner of the judge's bench and 
shared the center of attraction with the judge, whose 
main activity was reading off the names of the cases. As 
the cases were called, the assignment clerk notified the 
judge of cases in which the lawyers had already requested 
an adjournment and had not bothered to appear m per
son. When lawyers were present, they requested time to 
see the prosecutor, walked off in front of the bench with 
the police detectives to the hallway, returned and passed 
beside the bench to the bargaining room, and then re
appeared to get the judge's attention to inform him of 
the result. The presiding judge went rapidly through 
the day's list to discharge the lawyers and witnesses who 
were not needed. When a case was ready for trial, the 
lawyer so informed the judge while negotiating with the 
assignment clerk for a favorable trial judge. ~fter the 
list was completed, the judge began to accept gUIlty pleas; 
by this time the crowd had thinned out, but the dm from 
the bargaining room could still be heard in the court. 

C. PRETRIAL DETENTION AND DELAY 

1. Early Sessions Defendants 

Early sessions defendants are usually able to. obtain a 
trial within 1 day after their arrest; thus pretnal deten
tion does not present a serious problem. The few mis
demeanor defendants who request continuances in order 
to obtain counsel may be required to post bond, but trial 
generally is held within a week, and we were informed 
that the judges do not impose high bonds. Since 1962 
an interim bond procedure has been operated by the 
police to provide for the overnight or weekend release 
of defendants held on misdemeanor warrants. Cash 
bonds ranging from $25 to $100 may be posted at the 
precinct. More persons are released under this system 
than under bonds set in felony cases by the examining 
magistrate and the trial judge combined. In 1964,4,737 
interim bonds were written by the police. 

?. Felony Defendants 

It is not unusual for felony defendants to be detained 
for three days before their initial appearance. When a 
defendant is able to retain counsel shortly after his arrest, 
the lawyer frequently will seek to obtain the release of his 
client through a petition for a writ of habeas corpus.32 
The judges appear to treat these petitions quite lightly. 
When the police claim that they need more time to investi
gate the case, the judges often will deny the petition pro
vided the defendant is arraigned within two or three 
days.33 

Statistics indicate that of 5,955 defendants arraigned in 
1965, surety bonds were set in 4,485, or 77 percent of the 

lC! There were 3,846 petitions for habeas corpus in the Recorder's Court in 196~. 
:13 Michigan has a "prompt productionU statute which provides that n person 

arrested without a warrant must be bro·l:A-ht before n judicial officer "without 
unnecessary delay." Mleu. STAT. ANN. § 28.872(1) (Supp. 1963). 

:u A total of 500 capias orders was issued for defendants who failed to appear. 
The default rate was 6 percent for surety bond cases and 17 percent for personal 
bond cascs. 

3.'i The jail census for the week preceding our visit to Detroit showed a Recorder's 
Court population of 685 inmates, of whom 50 were awaiting sentence. The 
periods of detention by months were as follows: Under 1 month ___________________________________________ ~_________ 180 

1-2 months_________________________________________________________ 182 

cases, and personal bonds in 1,365, or 23 percent of the 
cases. Of the defendants required to post surety bonds 
2,919, or 66 percent, were able to do so. The remaining 
34 percent were detained.a-l 

With respect to the length of pretrial detention, the 
Recorder's Court data show that an average of about 40 
percent of the felony defendants incarcerated prior to 
trial were detained 30 days or less; 27 percent were de
tained from 30: to 60 days, 15 percent from 60 to 90 days, 
and 18 percent over 90 days.a5 

If a preliminary examination is requested, it generally 
takes from six to seven weeks before a case is first called for 
trial; waiver of the examination may reduce this delay by 
two weeks. Unless a satisfactory bargain can be made 
with the prosecutor at the time of the initial trial date, the 
case will be continued for four to six weeks. There are 
no data with respect to the average time from arraignment 
to disposition, but the problem of delay is thought to be 
severe. On the days during which we observed the pre
siding judge's court, more than half of the cases were ad
journed, many for the second time. 

One judge said that he would grant a continuance in a 
case in which he knew that the lawyer needed more time 
to collect his fee. The pervasive practice of judge-shop
ping also aggravates the delay problem. Before signifying 
their readiness for trial, the lawyers will go to the assign
ment clerk to determine what judges are available. If 
none of the judges whom the lawyer feels will favor his 
client are available, he will request an adjournment; the 
next time the case is called, one of these judges may be 
free, or more conveniently, may be the presiding judge, 
and a plea will be entered immediately. 

We are unable to determine whether there is any sig
nificant correlation between the length of time from ar
rest to disposition and the nature of the disposition made. 
From our brief tour through the county jail we feel that 
the likelihood of a long period of detention to obtain a 
trial would be a powerful incentive for a defendant to 
plead guilty. On the other hand, the lawyers could use 
adjournments to wear down the prosecution and its wit
nesses. However, neither the prosecutor nor the judge 
appeared to object when a request for a continuance was 
made. This may suggest that the delay prior to disposi
tion influences the outcome of few cases. 

In a system in which there is an adequate district at
torney's staff and in which cases are disposed of by trials, 
it would be remarkable if the prosecution would be as will
ing to agree to continuances as they are in Detroit. How
ever, where disposition by plea is the anticipated result 
in most cases after they have reached a certain stage, the 
prosecution would not be reluctant to acquiesce in defense 
c::ounsel's requests for postponements. 

D. REPRESENTATION 

It is estimated that there are between 50 and 75 full
time criminal defense lawyers in Detroit; they monopolize 
almost the entire practice in the recorder's court. The 
range of competency among these lawyers appears to be 

2-3 months_________________________________________________________ 142 
3-1 months ___________________ . _____________________________________ 96 
·\.-5 months_________________________________________________________ 33 
5-6 months_________________________________________________________ 27 
6-7 months_________________________________________________________ 10 
7-8 months_________________________________________________________ 4 
8-9 months_________________________________________________________ 3 
~10 months________________________________________________________ 1 
10-11 months_______________________________________________________ 3 
11-12 months_______________________________________________________ 2 
Afore than 12 months ___________________ ... ____ .... _____________________ 2 



comparable to that in other cities, with a small group of 
prosperous, well-respected lawyers at the top and about 
15 "police court lawyers" (the Clinton Street Bar) at the 
bottom. 

1. Early Sessions Cases 

Defendants in the early sessions branch are rarely repre
sented by counsel. Although the court has funds for the 
appointment of counsel in misdemeanor cases, the judges 
refuse to make such appointments "until the Supreme 
Court tells us we have to." Data on the effect the pres
ence of counsel has on the method of disposition of 
cases and sentencing in the early sessions branch are not 
available. 

2. Felony Cases 

Counsel are appointed for all indigent felony defend
ants. In 1965 vouchers were issued for payment of 
appointed counsel in 2,312 cases. Appointed counsel may 
participate in more than half of the dispositions of active 
cases, according to the statistics clerk's estimate that a 
substantial percentage of the total dispositions involved 
old, uncontested cases where the defendant could not be 
found or was in custody in another jurisdiction. 

Counsel are paid a minimum fee of $75, supplemented 
by further sums for attending preliminary examinations 
or trials. One judge told us that a few years ago the court 
instituted an effort to encourage the use of preliminary 
examinations by paying counsel an additional $25 for 
each examination attended. The major issue now con
fronting the court is whether to award this additional 
compensation if the lawyer is present but waives examina
tion on the day set. Many judges now do so because 
they feel that the pay scale is inadequate. The average 
payment to assigned counsel was $107 per case in 1965. 

There is no public defender's office or any organized 
system for assigning counsel in the Recorder's Court. 
Each month the indigent felony defendants arraigned 
in that month have counsel assigned to them by the then 
presiding judge. Assignments are supposed to be rotated, 
but several lawyers told us that friendship with the pre
siding judge is an important factor.3o 

With regard to the quality of representation, many of 
the observers whom we interviewed expressed the opin
ion that the lawyers work the system the way it is meant 
to be worked for the advantage of their clients-a func
tion which they can perform with little effo:+. It was 
suggested that counsel seem willing not to resist ·over
charging because they know that the charges eventually 
will be reduced in exchange for a guilty plea. From our 
observations of sentencing hearings the defense lawyers 
rarely appeared to have made any independent investiga
tion of the facts of the offense and the background of 
their clients, and arguments in mitigation of sentence 
were perfunctory. In the plea bargaining sessions the 
lawyers asked for and appeared satisfied with the standard 
and predictable charge reduction given the statement of 
fa~ts in the police writeup. 

:;tt One radio commentator reportecl that in one month the presiding judge cave 
30 uppointmcnts to one lawyer I who collected 52,800; all of his cJients pleaded 
guilty. 'Ve were unablo to verify this report. 

lIT The ABF study was conducted a.t a time when there were 31 assistants in the 
office. Their duties were divided as foHows: 

(a) Review of police and citizen complaints ________________________ _ 
(b) Review of the decisions of the assislants in (a) _______________ _ 

~
c) Prosecution of nonsupport casc8 _______________________________ _ 
d) Confiscation of property CRSCS t the so· called "padlock division" __ 
c) Trame and ordinance C05C8 _____________________________________ _ 

6 
2 
:I 
1 
3 

(f) Trial stafft including one assistant permAncntly assigned to the 
presiding judge and one to the examining mae:istrate________ 10 
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E. PROSECUTORS AND .J UDGES 

1. The Prosecutors 

We know very little about the size, composition, and 
personnel of the Prosecuting Attorney's office. The most 
significant fact we could obtain from the Chief Assistant, 
whom we interviewed, was that the organization of the 
office had not changed substantially from the descrip
tion contained in the 1957 American Bar Foundation 
study.)!1 According to the Chief As~i·!~ant the only change 
in the organization of the office has been a significant in
crease in the size of the appellate section necessitated by 
the recently granted right to a hearing in the court of 
appeals for all criminal defendants. We did not inter
view any other assistants in the office, although it would 
have been helpful to have obtained the impressions of one 
of the younger men in the office, especially one in charge 
of screening cases. Some members of the criminal bar 
whom we interviewed expressed the opinion that many of 
the assistants are of poor quality. The office has been 
placed under civil service, which apparently has resulted 
in the retention of many old political appointees. 

The courtroom performance of the assistants assigned 
to the permanent courts appeared to be minimal. The 
prosecutor whom we observed in early sessions knew 
nothing about the cases prior to the defendants' appear
ance; when a trial was demanded, he was given the police 
writeup so that he could ask a few routine questions. 
He did very little cross-examining and was often silenced 
by the judge, who dominated the proceedings. 

The assistant in the presiding judge's court is con
fined to the bargaining room during the morning hours, 
and the proceedings are conducted without a prosecutor, 
even when guilty pleas are being taken. During the after
noon session the prosecutor rested on a corner of the 
judge's bench while defense counsel argued motions. He 
made no formal responsive arguments but was asked oc
casionally by the judge to comment on the matter from 
the side of the bench. 

Prosecutors are present for preliminary examinations, 
but their presentation suggests scant preparation. The 
assistant assigned to the examining magistrate's court is 
present fluring the afternoon arraignments on warrants, 
but he did not appear to have any role in the proceedings; 
the amount and type of bond are matters to be decided 
between the judge and the police. 

2. The Judges 

The 10 judges of the Criminal Division of the Record
er's Court are elected officials who run on a nonpartisan 
basis for 6-year terms. All of the judges are elected at 
the same time. The judges are paid $27,000 per year, 
$12,000 of which is paid by the City of Detroit and 
.1\ I 5,000 by Wayne County. 

Unfortunately, we visited Detroit at the nadir of judi
cial performance and morale in the Recorder's Court. 
The executive judge of the court, who was considered 
one of the most qualified judges, had just resigned be-

(g) Appellate section ______________________________________________ _ 

(h) Release bureau-(nssistnnts who remained on duty between 4:30 
and 8:30 p.m. nnd on weekends and llOlidays to review mis
dcmenu<)f cases for possible pretrial release without surety 
bond, to take statements in homicide nnd fntnl accident cnses, 
and to prepare papers (or detention of prisoners displaying 
110micidal or suicidal tendencies) ___________________________ _ 

(i) Miscellaneous-(review of JuvenHo court waiver eases t sanity 
proceedings, End proceedings under the sexual psychop[lth law)_ 
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cause of a pending Federal indictment for income tax 
evasion. Another judge had retired, and his office was 
unfilled because the Governor is not empowered to make 
interim appointments. Many of the remaining judges 
are old and come to the courthouse infrequently; four 
judges are not standing for reelection in November 1966. 
The problem of absenteeism was particularly striking dur
ing our visit. On one day only four judges came to the 
courthouse; on another day the presiding judge began the 
calendar call by announcing to the lawyers that there were 
no judges present in the courthouse to whom he could 
assign cases for trial.3s 

We had an opportunity to observe the performance of 
four judges, one of whom was presiding over a jury trial 
in an organized crime case. The examining magistrate 
and the early sessions judge appeared to be hostile toward 
the defendants, many of whom did not seem to under
stand the nature of the proceedings. On one day the 
early sessions judge offered a man convicted of begging 
and arrested with 6 cents on his person an alternative be
tween paying a $30 fine or spending 60 days in the house 
of correction. The bailiff informed this judge that he 
would have to speak loudly because a vagrancy defendant 
was almost deaf. The judge's immediate response was, 
"Well, he'll hear this! Seventy days in the house of cor
rection." The defendant never uttered a word in the 
nature of a plea and discovered his fate only through a 
slip of paper handed to him by a police officer. 

The only judge whom we interviewed is the only Negro 
judge on the court. He was serving as presiding judge 
and conducted lengthy examinations of defendants before 
accepting their guilty pleas, being careful to ascertain 
whether there was any factual basis for the charge, 
whether the defendant had made any statement to the 
police, and whether he had been advised of his rights. 
In our interview this judge expressed his concern that 
the great volume of cases in the court caused hasty dis
positions, an excessive number of guilty pleas, and un
reasonable delay. His only sobltion for these problems 
was the addition of more and better qualified judges. 

F. TREATMENT OF JURORS AND WITNESSES 

For many years the Recorder's Court never had any 
facilities for jurors; they were left to wander about the 
building while awaiting assignment or during recesses. 
There is now a small sealed-off lounge with a few benches 
for the use of jurors, but the jury in the organized crime 
case still wandered about the halls during recesses. The 
jury panel awaiting assignment sat smoking and reading 
newspapers in an empty courtroom. 

There are no facilities for witnesses in the Recorder's 
Court building. All the witnesses are required to be 
present whenever a case is to be called for trial by the 
presiding judge. The police witnesses lounge in the jury 

38 According to the clerk's data Cor 1965 the 10 judges 8at (or nn aggregate 
number of 2,190 judge.days, or about 70 percent of a possible 3,040 days if all 
judges sat during every day the court was in sossion. These figures may be mis
leading, however, because a judge is recorded as having served a full day on nny 
day in which ho ""lmcs to the courthouse, no matter how short n time he spends 
jn court. 

box or in the room behind the bench; public witnesses 
sit in the courtroom or wait in the hallway. If the case 
is adjourned, the witnesses are dismissed and told that 
they will be notified when they must appear again. Al
though the agreement to adjourn a case is often made 
before the date set for calling the case, no attempt is made 
to notify the witnesses that their services will not be 
required. 

G. THE PROBATION DEPARTMENT 

The Recorder's Court probation department, claimed 
by the court to be the Nation's largest exclusively adult 
municipal department, has 129 officers and clerical as
sistants. It also maintains a psychopathic clinic staffed 
by an executive director, three psychiatrists, a physician, 
and nine psychologists. All mental competency exami
nations are conducted by the clinic, and in most cases a 
clinic report is included in the presentence report. 

The other units of the department are as follows: 3n 

(a) Men's felony (26 officers)-conducts presentence 
investigations in all felony and some misdemeanor con
victions, and supervises all male felony probationers over 
21. There were 1,670 men under supervision in 1964. 

(b) Men's misdemeanor (3 officers)-supervises all 
adult males placed on probation in the early sessions 
branch; 973 men were under supervision in 1964. 

(c) Women's (11 officers)-prepares presentence re
ports for female defendants and supervises all women 
probationers over 17; 1,326 women were under supervi
sion in 1964. 

(d) Domestic relations (9 officers) -supervises con
victed defendants in nonsupport cases and collects sup
port payments. There were 1,984 persons under super
vision in 1964, and more than $500,000 in support pay
ments were collected. 

(e) Adjustment-handles nonsupport cases on a pre
trial basis, after referral from the prosecutor; participa
tion by potential defendants is voluntary. There are nine 
officers who attempt to arrange settlement and avoid pros
ecution; they do no investigative or supervisory work. 
In 1964 the adjustment division screened 66,578 persons, 
processed :;5,788 complaints, held 3,084 interviews, and 
recommended 902 nonsupport warrants. The division 
collected over $1,700,000 in support payments. 

(f) Youth (15 officers) -supervises all male proba
tioners between 17 and 21. There were 2,069 youths 
under supervision of the youth division in 1964. 

In 1964 the department as a whole had 12,019 40 per
sons under supervision and an average caseload of 106 
probationers per officer. 

NOTE: Field research for this paper was conducted by 
Joseph J. Connolly of the Commission staff and Harry I. 
Subin of the Office of Criminal Justice. 

::0 The uCBcription of the organization of the department and the distribution 
of personnel nrc tnken from the 1957 ABF study. 

LV In addition to the probationers listed in t11C preceding paragraphs, the deIJart~ 
ment also supervised 4,057 persons placed on probation by the traffic nnd ordinance 
division. 



Appendix C 

POVERTY AND CRIMINAL JUSTICE 

by Patricia M. Wald 

The great majority of those accused of crime in this 
country are poor. The system of criminal justice under 
which they are judged is rooted in certain ideals: that 
arrest can only be for cause; that defendants, presumed 
innocent until show!" guilty, are entitled to pretrial free
dom to aid in their own defense; that a guilty plea should 
be voluntary; that the allegations of wrongdoing must be 
submitted to the truthfinding light of the adversary sys
tem; that the sentence should be based on the gravity of 
the crime, yet tempered by the rehabilitative potential of 
the defendant; that, after rehabilitation, the offender 
should be accepted back into the community. 

To the extent, however, that the system works less 

Patricia M. Wald served as a member of the President's 
Commission on Crime in the District of Columbia. She 
is a graduate of Yale Law School, is a member of the 
D.C. Bar, and has practiced law in Washington. Mrs. 
Wald served as law clerk to the late Judge Jerome N. 
Frank, of the U.S. Court of Appeals. She is a member 
of the Board of Directors of the Vera Institute of Justice 
and was a staff member of the National Conference on 
Bail. She is the author of LAW AND POVERTY (1965) and 
a coauthor, with Daniel Freed, of BAIL IN THE UNITED 
STATES: 1964. 

1 The majority of nrrests for drunkenness, disorderly conduct, and vagrancy arc 
made in the run4 down scctions of the city. A research project interviewing severnl 
hundred Philadelphia skid· row residents disclosed 71% had been arrested sometime 
during their liCetime. Blumberg, Shipley & ShODdIer, The. Homeless Mall and the 
Law EnJorcement Agencies, 45 PRISON JOURNAL 29, 32 (1965). HARRINCTON, TilE 

OTHER AMEIUCA, 95 (1963), relJorts impressions of the police pickups in the Bowery: 
"I never understood how the exact Jlumber to be arrested was computed, but 
there mus.t have been some method to this social madness. The paddy wagon 
would arnve on the Bowery; the police would arrcst the first men they came 
to, at random; and that was that." 

A variety of forces arc at work to explain the disproportionate number of poor ar. 
rested. Higb crime and low income inhabit the same quarters. As a result, sat. 
uration patrols designed to deter major crime produce increased surveillance of 
slum residents, and a greater likelihood they will be picked up for minor offenscs: 
noisy corner gatherings, neigltborhood argumcnts, drunks staggering home. The slum 
rcsi~~nt lives a good part of his life Han the street" where the police can see him. 

The rooms of Harlem are, more often than not, small, dingy, and menn. 
Everyone wants to get out, to get away. • .. There arc jukeboxes in the candy 
stores, 80 there is dancing in the streets I •• There nrc places to sit-fire 
escapes nnd car fenders and curbstones. In short, there is society in the Blreet 

fairly for the poor man than for the affluent, the ideal is 
flawed. 

How does the system work for the poor? 
On almost any night in any metropolitan jurisdiction 

in the United States a wide range of arrests is made: petty 
offenses, serious misdemeanors, felonies, juvenile miscon
duct. These are typical: 

Defendant A is spotted by a foo~. patrol officer in the 
skid row district of town, weaving along the street.1 

When the officer approaches him, the man begins mutter
ing incoherently and shrugs off the officer's inquiries. 
When the officer seizes his arm, A brcaks the hold vio
lently, curses the officer and the police. The patrolman 
puts in a call for a squad car, and the man is taken to the 
precinct station where he is booked on a double charge 
of drunk and disorderly.2 

Defendant B, a woman, is apprf:!hended for shoplift
ing a $10 dress in a downtown department store. A store 
detective who has been watching stops her near the door 
and finds the dress under her skirt. He calls a police 
officer who takes her to the precinct for booking on a 
charge of petty larceny. 

Defendant C is charged with holding up a liquor store 
and seriously wounding the proprietor while making his 
getaway. His arrest follows an informer's tip and the 
victim's. identification of his mug shot. The mug 

nmon~ neighbor! from the block." STRINGFELLOW, MY rEOrLE IS TnE 'ENEMY 8 
(1964,. 

Yet failure to ·'move on" or "to give a gootl account" of one's presence to a Jlolice· 
man is nn offenso nnder lOnny laws. 

"Court: \Vhat did you do? How did you v.-inuUI) in ,iail here? 
uDef.: I don't know. I was just standing there. 
"Court: I am going to give you 90 days in the Onondaga County Penitentiary 

but I am going to susp':>",l that sen.\ence on one condition, thnt in the fllturn 
)'OU don't give the cops a hard time. Am J getting through to you? 

"Dcf.: Yes. 
"Court: One more time, and if you urc brought in for anything like this 

again you nre going up to the Penitentiary for 9iJ days. Do I make myself 
clear? 

"Dof.! Yes. 
"Court: The next time a cop tells YLHI to move, you move, understand? 
"Def.: Yes." 

Transcript, People v. Trottcr, City Ct., Syracusc, N.Y., June 29, 1965. 
!! The morc affiuent urunk with money in JljS pocket is often put in a taxI anti 

sent 'home instead of being arrested. PRESIDENT'S COMM'N ON CRIME IN TUg DIS

TIUCT OF COLUMDIA, REP. 475-76 (1966) [hereinafter ciled as D.C. CRIME COMM'N 

REr.) 
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shot is a leftover from an "investigative arrest" two years 
before.3 

Defendant D, a 17-year-old Negro male, unemployed 
and a school dropout, is stopped by a Youth Division 
officer at 12: 30 a.m. on a street corner while loitering 
with a noisy gang.4 There is a 10: 00 p.m. curfew in effect 
for juveniles. The officer tells the gang to disperse and 
go home; D retorts that he doesn't have to and "no 
cop can make me." The officer takes him in custody, 
frisks him for weapons, marches him to the precinct sta
tion, and calls his home. A man answers the phone, but 
is either intoxicated or unable to understand what the 
officer says. D is taken to the juvenile detention center 
for the night.5 

All of these defendants are poor. At every stage of the 
criminal process they will face the cumulative handicaps 
of poverty. 

IN THE STATIONHOUSE 

Defendant A's belt is removed to balk any attempts 
at suicide, and he is put in the drunk tank to sober up. 

"His cellmate lies slumped and snoring on the cell's 
single steel bunk, sleeping off an all-day drunk, obliv
ious to the shouts. .. There are at least two men 
in each 4 x 8 foot cell and three in some. . .. The 
stench of cheap alcohol, dried blood, urine and excre
ment covers the cell block. Except for the young 
man's shouts, it is quiet. Most of the prisoners are 
so drunk they gaze without seeing, unable to answer 
when spoken to. There are no lights in the cells, 
which form a square in the middle of the cell block. 
But the ring of naked light bulbs on the walls around 
the cell block throw light into the cells, each of 
which is equipped with a steel bunk. There are no 
mattresses. 'Mattresses wouldn't last the night,' a 

3 Dubious police practices like the investigative Ofrcst fall heaviest in the slums. 
Slum residents bring few suits for falsc arrost, nnd the police nre awure of this. 
The New York City newspapers reported the case of two young Puerto Ricans picked 
up by the poHce on their 119th Street stoop and held eight months in jan for 
murder hefore a ballistics test in another cnse implicated n different suspect. The 
boys were finally released, but: 

" 'These people around here,' Ramon said, 'a lot of them still think we had 
something to do with it. Who's going to give me a jr':> now? They don't want 
me.' 
"Orlando is lucky. A relative gave him a job in a warehouse on Park Avenue 
a few days after he got out of jnil. 
" 'But I don't go nowhere,' he said the other day. 'I'm not going to give the 
police another chance to pick me tip. When I go out, I don't go alone. I go 
with an adult, like my stepfather, someone who the police will believe.' 11 

N.Y. Herald Tribune. April 10, 1966. 
The poor are also the most opt to suffer from illegal searches of their homes. In 

Baltimore, 300 Negro families were subjected to wholesale invasion of tl1eir homes 
by the police without warrants on unverified anonymous tips on the whereabouts of 
suspected police kiJIers. Lankford v. Gelston, 364 F.2t1 197 (4th Cir. 1966). "Four 
officers carrying shotguns or submachine guns and wearing bulletproof vests would 
go to the front door and knock . .. other men would surround the house, turning 
their weapons on windows and doors." Id. at 199. The Court of Appeals, in 
granting an injuncHon against such practices, said: 

"The invasions so graphically depicted in this case Icould' happen in pros. 
peroUs suburban neighborhoods, but the innocent victims know only that 
wholesale raids do not happen elsewhere and did happen to them. Understand. 
ably they feel that illegal treatment is reserved for those clements who the police 
believe cannot or will not challenge them." Id. at 204. 

"C/. FRIEDENBERC, THE VANISHINC ADOLESCENT 121 (1959): 
uTn our major cities merely to be young and cheaply dressed, in the company 
of friends like yourself and in sl1ch resorts as will ]et you hang around is to 
invite the grim attention of the Youth Squad." 

Police have wide discretion not to refer minor cases to juvenile court. Some of 
Ihe grounds on which a referral decision mny be made _re "uncooperative par. 
ents," "past failures with Bocial agencies," "inadequate supervision." District 
nl Columbia Metropolitan Police Dept., General Order No.6. 

In a questionnaire Bent to over 6,000 police officers throughout the United Stlltes 
by the International Association of PoJice Chiefs, 50% of those replying consid. 
ered the following statement correct: 

policeman explains. 'And with prisoners urinating 
all over them, they wouldn't be any good if they did 
last.' The only sound in the cell block is the con
stant flowing of water through the toilets in each 
cell. The toilets do not have tops, which could be 
torn off and broken." 0 

Every half hour or so a policeman checks to see if the in
mates are "still warm." 7 

After sobering up, a drunk or disorderly can usually 
leave the lockup in four to five hours if he is able to post 
collateral, $10-$25. No matter how many times he has 
been arrested before, he will not have to appear in court 
if he chooses to forfeit the collateral. The drunk ,vithout 
money stays in jail until court the next morning. At 6 
a.m., the police vans collect the residue of the precinct 
lockups and take them to the courthouse cell blocks to 
await a 10: 00 arraignment. 

Defendant B is booked at the precinct. Her offense is 
an "open and shut" case with witnesses; she is charged 
with petty larceny, and the files are checked to see if she 
has a record. Because of the frequent association 
among shoplifting, prostitution, and narcotics addiction, 
she is subjected to a compulsory physical examination. 
Clean, she is eligible for stationhouse bail of $500. This 
means cash in the full amount or a $50 premium for a 
bondsman. She may make one or severa.l phone calls to 
a bondsman (a list hangs by the pay phone), a friend, 
relative, or an attorney if she knows one or can pick one 
out of the yellow pages. But the timing and the number 
of phone calls are usually a matter of police discretion, and 
it may be an empty right if no one answers, or if there is 
no telephone in the rented rooms or tenements of her 
friends and family. Unable to raise bail,8 she must await 
arraignment-any time from an hour to several weeks 
after booking.9 

Defendant C, suspected of robbery and aggravated 
assault, both felonies, is properly warned of his right to 

"In most cases involving lower·class, under·prifileged, slum·typc juveniles, 
strong police and court action arc necessllry because the families of these 
offenders nrc incapable of exercising proper control." OJCONNOR &- WATSON, 

DELINQUEliCY AND YOUTU CRIME-TUE POLICE ROLE 134 (196,1). 
5 Typical detention criteria for juveniles include inability to locate a parent, 

presumption the parent cannot produce the child in court, Jack of a "suitablc 
home," failure of the parents adequate]y to control a child, "physical or moral 
danger" in the home. See, e.g., District of Columbia Metropolitan Police Dept., 
General Order No.6. 

8 Hoagland, Cell Block3' Common Denominator: A Stench 0/ Alcohol ancl Dried 
Blood, Washington Post, March 29,.1966, p. AI, col. 3. 

A policeman complains: "We don't 118ve the manpower for constant surveil. 
lance. We can't pull the men off the streets. . .. If a man really wants 
to commit suicide, he'll find a way. We've found them strllngled by tying 
a handkerchief «[Quod the bars behind them and slumping forward, looking 
like they were asleep. It only takes a minute . •. a~ for th\) natural deaths 
.. . well, many of our 'clients' spend %. of their lives in jail. So theytyc 
got a 75% chance of heing in a cell when they go." Ibid. 

In 1964-65, 16 men arrested for intoxication died in Washington, D.C., lockups. 
D.C. CRIME COMMISSION REP. 476. 

7 Hoagland, 3uprn note 6. 
S In Silver Spring, Md., a man arrested for disorderly conduct and detained for 

wnnt of Sl6 bond premium was Hlost" two and one-haIr months in jail before 
coming to trial. Montgomery County (Md.) Sentinel, February 18, 1967, p. 1-
A New York woman arrested for possession of narcotics subsequently found to be 
thyroid pills spent 20 dllYs in jail for want of a 820 bont! premium. Jackson, Who 
Goes to Prison? Atlantic :Monthly, Jan. 1966. p. 54. 

a Between arrest and arraignment, a minor defendant out on hail with his own 
counsel can often negotiate succcssfully with the corporation counsel to drop the 
charges if he has nQ extensive record, cnn demonstrate the injury to his rcputn. 
tion from 811Ch a conviction, and offer desirable alternatives to prosecution, such 
as lJledical or psychintric treatment. The initiative in proposing sllch plans 118U. 
ally lies with the defense. See, e.g., Washington Post, September 9, 1965, p. C24, 
col. 1 (charges of sexually assaulting a 17-ycar.old dropped against Virginia 
~lcfendnnt on. condition he undergo trcatment with private doctor); The (Was11. 
J~gton) EvcOlng Star, January 28, 1966 (Maryland man who kept police at boy 
SIX hours by threatening to shoot infant placed on probation without verdict on 
condition he undergo psychiatric care). Similarly, if a potential defendant can 
afTer immediate restitution to his victim, the complainant clln often he persuaded 
not to pursue the casco 



remain silent or to consult counsel before any questioning 
takes place. But he has no right to an a~pointed lawyer 
before his first court appearance, and SInce he cannot 
afford his own lawyer, his real choice is ~o keep quiet or 
sign a waiver of the right not to be questlOned. For the 
present he prefers not to talk. 

a's fingerprints and mug shot are taken, and a record 
check is made for any other arrests in the police files. The 
FBI is sent a copy of the fingerprints to check for.out-of
jurisdiction offenses. He is taken to the hosp1ta.1 for 
identification by the owner-victim, then back t~ the hq~or 
store so the police can replay the event and venfy the VIC

tim's story as well as watch a's reaction. Street 
witnesses brought to the station point him out as the man 
they saw running from the store. a is placed in a 
lineup made to strike a variety of poses and repeat the 
words 'of the holdup man.10 A blood smear is taken to 
match against some stains on the sidewalk outside the 
store. His room is searched for weapons, and ballistics 
tests are made on a gun found there. 

This investigative process, steady or interrupted, may 
go on for many hours, even days.ll He is allowed to call 
or see his family, but their entreaties to tell all, their own 
woes-"what will happen to me and the kids now"-offer 
little solaceP He may not want to involve others who 
can help him because they, too, would come under police 
scm tiny and questioning. 

The interrogation (if there is any) and the investiga
tion often precede the actual booking, so he is unsure of 
what charges are lodged against him. The duration of 
his custody is open-ended; he is not told how long it will 
last. If he has not been able to reach a friend or relative, 
no one knows for sure where he is. 

In the back of his mind may linger stories he has heard 
about police bmtality: telephone books which leave no 
marks, psychological bullying.13 Only the police are 
present to hear what he actually says or to observe in 
what condition he is when he says it.H Often, in the 
tension of the moment and the rush of later events, he 
forgets what he said. 

The morning following juvenile defendant D's ap-

10 See Note, Indigent Jailed lor Lack oj Bail is not Denied Equal Protection by 
Forced Participation in Lineup, 79 HARV. L. REV. 844 (1966). 

11 In Danns, Texas, an accused may be held in jail for investigation up to seven 
days without being "filed on." During that period he cnnnot be released on bail 
without a writ of habeas corpus. The power of the court to appoint an attorney 
Cor an accused prior to his being "filed on" is in doubt. Vera Foundation News· 
letter, May 14, 1966, p. 1. Experienced defense counsel have ways of coping with 
such police practices. See America's Foxiest Lawyer, Life, April 1, 1966, p. 98. 

"Three da"J after the murder waR discovered Foreman's telephone rang. Mel· 
vin Lane Powers was being grilled by the Houston police. Just a couple of 
hours earlier, Powers had been hauled out of his office withont being allowed 
to make a phone call. But on the way out he had sRid to his cousin, 4Get 
in touch with Percy Foreman.' ' 
HForeman responded instantly-but not by rushing down to the jail. First 
he called the Houston newspaper and announced that he was on his way to 
'storm the Bastille.' He needed witnesses he could depend on and there 
were none more observant than reporters. Flanked by three reporters he 
descended on the Harris County jail demanding to sce his client. But~ the 
police had Powers hidden away and wouldn't produce him until the next 
morning. Foreman's accusation of illegal poHce tactics blared in the news· 
papers." . . 

1!J See, e.g., D.C. CRIME COMMISSION REP. 604 (suspects who consulted attorneys 
made admissions 23% of the time; those who consulted no one, 37% i those wllo 
('onsulted friends or relatives, 440/0). 

:13 '~There is no doubt •.. that a substantial segment of the community be· 
lieves that Negroes in the custody of the police are physically mistreated. Twenty. 
five percent of the Negroes interviewed ..• expressed this opinion." [d. at 1207. 
See also Washington Post. March 28. 1966 (21.year.old Negro charged with 
assaulting a white police officer counter.charges officers "beat him to the ground, 
threw him into a patrol wagon, chained him to a radiator in the Tenth Precinct 
interrogation room, slapped llim, kicked him and knocked a chair out from 
under hIm after telling him to sit down") i Washington Post, May 5. 1966, p. 22: 

141 

prehension, the arresting officer finds he has a record of 
prior juvenile offenses, minor thefts, tmancy, gang ac
tivity. Several years ago, he was put on 'juvenile proba
tion, and completed the period without further incident. 
The officer goes to see his parents and finds the mother, 
unmarried with several younger children, working a 
3: 00-12: 00 shift in a bar. The home consists of two 
rooms in a dilapidated, overcrowded tenement. The 
mother reacts to the news by bitterly complaining of the 
boy, the company he keeps" the troubles he has already 
caused her, and the miseries yet to come. Based on the 
interview and D's past record, the officer decides to peti
tion the case to juvenile court. 

PRELIMINARY I-IEARING AND ARRAIGNMENT 

Defendant A, charged with drunk and disorderly, is 
brought into court from the bullpen in a shuffling line of 
dirty, beat, unshaven counterparts, many still reeking of 
alcohol. Each spends an average of 90 seconds before 
the judge, time for the clerk to intone the charge and for 
the judge to ask if he desires counsel and how he pleads. 
Rarely does a request for counselor a "not guilty" break 
the monotony of muttered "guilties." 15 Lawyers are not 
often assigned in police court, and anyone who can af
ford his own counsel will already have been released 
from jail on bond-to prepare for trial at a later date or 
to negotiate with the city prosecutor to drop the charges. 

Occasionally, an unrepresented defendant will ask for 
trial. If the arresting officer is present, he will be tried 
on the spot. There are no jury trials in drunk court. 
The policeman will testify that the man was "staggering," 
"his breath smelled of some sort of alcoholic beverage," 
his speech was "slurred"-"his eyes were bloodshot and, 
glassy." The man may protest that he had only a few 
drinks, but there are no witnesses to support his testi
mony, no scientific evidence to establish his alcoholic 
blood level at the time of arrest, no lawyers to cross
examine the officers.16 If the defendant pleads not guilty 
and hopes he can get counsel (his own or court-assigned), 

"When Robert arrives, lIe finds his brother siuing in a chair in an interro· 
gation room, his face bloodied and bruised. Police refuse to send brother 
to hospital unless he signs a release. Robert refuses fo·r him. After two 
hours they relent, drive brothers to D.C. General Hospital. At six a.m., the 
brother is treated. The official police report: 'Subject experienced a seizure 
and fell against the wall, scraping his face.' " . 

H In the pre.Miranda period, "uneducated," Hunderprivileged," and "persons of 
low social status" were considered peculiarly vulnerable to sophisticated interroga
tion techniques. Sec INDAU &: JlEID, CRIMINAL INTERRocATION AND CONl'ESSION 72, 115 
(1962). Less subtle pressures used with poor suspects in the past have included 
threatened cutoffs of welfare benefits to children. Lynumn v. Illinois, 372 U.S. 528 
(1963). 

]5 Philadelphia interviews of uskid rowers," Blumberg, Shipley & Shandler. 
supra note 1, at 33-35, showed a "low vercal facility" among the men, characterized 
them as "extremely vulnernhle" to dubious police and magistrate practices, 
unlikely to "express hostility verbally," and seeking to "survive by external can· 
formity to the demands of authority such 8S the missions, the police, Bocial 
welfare agencies. H 

,. See the following: 
"At night, in the drama of dereliction anu indifference called Night Court in 
New York, the alcoholics would be lined up. Sometimes they were still drunk. 
The magistrate would teU them of their legal rights; they would usually plead 
guilty, and they would be sentenced. Some of the older me:1 would have been 
through this time and time again. It WDS a social ritual, having no apparent ef. 
fect on anything. It (urnished, I suppose, statistics to prove that the author
ities were doing theh duty, that they were coping with the problem." 

HARRINGTON, op. cit. supra note 1, at 95. 
In March 19'55, 1,590 homeless men werc arraigned in New York City's Criminal 
Court for disorderly conduct; 1,259 pleaded guilty, 325 were acquitted, and 6 were 
convicted after trial. In March 1966, after Legal Aid representation was intro. 
duced into the court, 1,326' werc arraigned, 1,280 were acquitted, 45 pled guilty, and 
1 was convicted after trial. Botcin, N.Y. GOVERNOR'S CONFERENCE ON CRIME 149 
(1966). 
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he may have his trial postponed a week or two. Mean
while, he must make bond or return to jaiV 7 

Police Court sentencing is usually done immediately 
after a plea. A few courts with alcoholic rehabilitation 
court clinics may screen for likely candidates-those not 
too far along on the alcoholism trail-in the detention 
pens. Counsel when available, can ask for a presen
tence report, b~t delay in sentencing means jail or bail 
in the meantime. On a short-term offense it is seldom 
worth it. 

Other kinds of petty offenders-disorderlies, vagrants, 
street ordinance violators-follow a similar pattern in 
court. Guilty pleas are the rule. Without counsel. or 
witnesses it is the defendant's word against the pohce. 
Even when counsel is present, defense efforts at im
peachPlent founder on the scanty records kept by the 
police in such petty offenses. The only defense may be 
the defendant's word-impeachable if he has a record
and hard-to-find "character witnesses" without records 
from his slum neighborhood. 

Defendant B, the shoplifter, is arraigned in a mis-
demeanor court the same morning: 

"The audience section of the courtroom is usually 
jammed with relatives of the defendants involved, 
and with witnesses and complainants, as well as 
with defendants themselves who have been released 
on parole or bail. . . . 
"The number of reserved seats is usually inade
quate for all of the attorneys and police involved in 
the day's cases. As a result, the attorneys usually 
gather close to the bench i and the police invariably 
also congregate inside the rail close to the door 
leading to the detention pen. As each case is called, 
the policeman will fetch from the pen the defendant 
whom he has arrested and bring him before the 
judge." 18 

B is told of her rights, in a mass of a hundred other ac
cused, crushed into the space between counsel table and 
spectators "like New Yorkers in a subway at rush hour." 
Marched slowly to the judge's bench "like assembly line 
workers in a factory, all parties operate under a climate 
which makes it appear that nothing may be permitted to 
interfere with the smooth operation of the line." 10 

17 See the following: 
Q. How do you plead to the charge? 
A. I am not guilty ~r drinking, I don't thjnk. I haven't drunk anything 

in several months. They might have thought I was drinking because I 118ve 
epilepsy t but I don't drink. 

Court: Then, I am not going to accept your pIca or guilty, I will cnler n 
plea of not guilty on your behalf and give you a week to get a lawyer. April 
16th for counsel. Do you want any bail here, Mr N. (the prosecutor). 

Mr. N.: $250.00 bail. . 
Court: AU right, hail is $250.00 propcrty or cash. Have you got any rela-

tives here in the city? 
A. No. 
Q. Do you have any friends here in the city ~ 
A. No, not herc. They arc all in Rochester. 
(Later, at the same session of Court.) 
Court: Will you just listen to me for a moment? We have a procedure here 

that we have to follow. When you appeared before me earlier this morning, 
you pleaded not guilty to the charge. Do you nOw wish to ch&ng:c your plen? 

A. r don't have no choice. 
Q. No, you have a lot of choices. You can continue your plea oC not guilty 

and get a lawyer and have a trial. 
A. But they will take me hack upstairs and I want to get onto 
Q. If you plead not guilty to the charge, the only thing I can do is give YOII 

a trip.1 .•. I have no jurisdiction to do anything unless you arc convicted after 
trial or unless you plead guUty. 

A. I told you before I plead guilty. 
Q. You understand that you arc entitled to an attorney and that yon cnn 

plead not guilty to the charge. 
A. I know that, but I don't want to go back upstairs. 

Transcript, People v. Wimberly, City Ct., Syracuse, N.Y., April 9, 1965. 
18 JUDICIARY COMM. OF TUE N.Y. ASSE~BLY, REPonT ON TUE INVESTIGATION OF 

TilE PRACTICES AND PROCEI>URES IN THE CRIMINAL COURT Of.' THE CITY OF NEW YOllK 

67-68 (1963) [hereinafter cited as N.Y. ASSEMBLY nEP.]. 
u •• • there is great uanger of unuue influence by either Police Officer or de· 
rendant when the two arc in frequent unsupervised personal contact , as they 
are on each court appearance day .... Many persons have told us that police 
officers have advised them, when they were being brought before the court, 

When B is before the judge, the clerk reads her a 
summary statement of the charges against her and re
cites her rights to trial and counsel, phrased in the words 
of the pertinent statute or court ruling. "Spoken at 
high speed, in a dull monotone, phrased in legal jargon, 
the charges and the rights are frequentIyunintelIigible." 20 

B can plead guilty at her first appearance or ask 
for a trial. She can also request an adj'ournment 
to consult or obtain counsel. The various jurisdictions 
differ on whether a misdemeanant who cannot afford 
counsel 21 is entitled to appointed counsel. Until recently 
in Washington, D.C., the court appointed counsel from 
a "mourners" bench" and left it to the lawyer and his new 
client to negotiate a fee. In New York City, a Legal Aid 
lawyer is appointed minutes before the arraignment of 
an indigent defendant. In Miami, there is no represen
tation provided for indigent misdemeanants; in Los 
Angeles, less than 10% of all misdemeanants have counsel 
at arraignment. In all events, more misdemeanants than 
felons lack representation. It may be harder for the de
fendant to qualify as an indigent misdemeanant than as 
an indigent felon, either because he has scraped up a 
small, automatically disqualifying bail bond 22 or because 
the counsel fees involved are so small. Without counsel, 
defendant B is almost certain to plead guilty. 

Even with counsel, however, pressures are strong in a 
high volume misdemeanor court to plead guilty and hope 
for, or bargain for, leniency. Assigned counsel often get 
no pay for representation at this level i retained counsel 
put into the case only the time equivalent of the '$50 or $75 
they can get out of it, and public defenders have only a 
few minutes' frantic conference with their clients outside 
the courtroom to decide on a plea or request for adjourn
ment.23 

Trial is not an attractive prospect for an indigent mis
demeanant or his lawyer. It can mean a new round of 
bail bonds or weeks in jail awaiting trial. Complexities 
of proof may be just as great as in felony trials; thorny 
legal issues can arise: problems of illegal search and sei
zure, unlawful arrests, or coerced confessions. But public 
funds are almost never available for investigators or ex
pert witnesses in these courts. U Preliminary hearings 
are usually waived becau,se lawyers cannot take the time. 
Witness fees-75 cents a day in misdemeanor cases in the 

how they should plcad, or wlmt course of conduct they should follow. 1t 

ld. at 68. 
10 Nutter, The Quality 0/ Justice in lIfisdcmeanor Arraignment Courts, 53 J. CRIM. 

L., c. " P.s. 215 (1963). 
!?O N.Y. ASSEMBI.Y REP. 65. "We doubt that ono in five of those persons to whom 

their rights arc recited could assimilate ... usefully the least part of what he 
has been told." Ibid. 

!!l A typical misdemeanant defense in New York City was estimated by lawyers 
interviewed for this paper to cost 8250-$300 for u plea, up to 5500 for a trial. The 
exact fee reHects the number of court appearances the lawyer has to make, which 
may be up to five in a misdemeanor case. Throughout the country 1,250,000 
indigent mjsdemeanants go to court annually. In 175 out of 300 sample counties 
studied by the American Bar Foundation no counsel was assigned to misdemeanor 
cases. SU.VERSTEIN, DEFENSE OF THE POOR ]25, 132 (1965) [hereinafter cited as 
SILVERSTEIN] • 

22 Id. at 107-08. 
23 Sec the following: 

"The vcry frequency flf assignment at times hecomcs 80 great that the Legal Ail! 
lawyer can do no more than make a cursory examination oC the case papers, 
without any hope of familiarizing himsclE suffieiently with the facts to deter· 
mine whether a preliminary hearing, motion to suppress evidence, or some 
other preliminary relief, is indicated. 

" ... the attorney ... has 110 alternative but to exchange n few whispered 
words in tile courtroom with his client. At very best, he may be able to spend 
a few mOlDents outside the gates of the detention cell where he is compelled to 
speak to his client packed in along with dozens of other prisoners." N.T. AS· 

SEMDLY REP. 19-20. 
!?l An interview with a Legal Aid lawyer in New York Cily revealed that the 

e1ght invcstigators all the staff arc used solely Cor felony cases; expert witnesscs 
too arc practically available to Legal Aid only in serious cases. Grand jury min· 
tltes (jf an original felony cl1arge has been ignored and the deCenrIant recharged 
as a misdemeanant) often cannot be sccured for usc in misdemeanor trials because 
"C n shortage of typists. In assigned counsel jurisdictions, there may be pro· 
vision for investigative expenses for upper court but not lower court representa' 
tion. Sec, e.g., Montgomery County (Md.) Sentinel, Jan. 13, 1966, p. D-I0, col. 1. 



General Sessions Court of the District of Columbia-are 
noncompensatory. Constant adjournments and calendar 
breakdowns wear down even a persevering defendant, 
his underpaid lawyer, and his reluctant witnesses. Few 
legal reputations are made in misdemeanor courts. The 
trials are more informal, the judges apt to be less learned 
in the law than in higher courts. There is generally no 
court reporter unless the defendant hires his own, which 
he seldom can afford. In general, upsetting the routine 
of misdemeanor court by demanding a trial is a risky 
propositibn; it can operate as a lever to bargain with the 
prosecutor for a shorter sentence or dismissal, but it can 
also antagonize the prosecutor and judge, resulting in a 
stiffer sentence on conviction.25 

Only defendants with money can afford to play the 
waiting game. Lawyers assured of reasonable fees can 
invest the time and energy to prepare for trial if bar
gaining for leniency ends in a stalemate. Their clients 
do not suffer from tactical maneuvers that delay the ulti
mate trial. The prosecutor, cannily recognizing their 
potential "follow through," may capitulate ear1ie~ in the 
game. In contrast the indigent's attempts at bargain
ing are confined to a few hours or days after arraign
ment and, declining in vigor, reflect the inescapable 
fact that he has the most to lose from each new delay. 

After the police have completed their investigation, 
defendant C is brought before a judge for preliminary 
hearing. Charged with robbery and aggravated assault, 
a determination is made on whether he should be bound 
over to the grand jury. 26 If the police cannot justify the 
charges, they could be dismissed at this juncture, but if 
C has already confessed, his admissions can be introduced 
against him; so can other incriminating post-arrest devel
opments, including lineup identifications, fingerprints, 
etc. At the preliminary hearing, the defendant has the 
option of asserting his right to have the government pre
sent its case. Appearance of counsel here may be crucial. 
The defendant may not fully understand that if he waives, 
he loses one of his best and most effective chances to dis
cover the identity of the government's key witnesses and 
the nature of the government's evidence. Adroit cross-

~ Washington POSl, February 5, 1966: 
HIn open court recently, [Judge Xl told the lawyer for a man charged with 
negligent homicide (his speeding car had rlln down and killed a woman): 
'I'll give your man probation if he plends guilty right now.' 
"Later, [Judge X] told the- lawyer for another defendnnt appearing before 
him in court: 'So yonr cHent wants a jury trial. If he is found guilty by that 
jury and I ascertain that his defense was a lie, PH throw the hook at him.' " 

!.'ll The period from arrest to court appearance is as long as two to three weeks in 
~Hami, Florida. Only warrant cases arc iUllnediately brought hefore a. judge, despite 
n prompt arraignment statute. The public defender in Miami believes this period 
to be the greatest detriment to successful handling of nn indigent's defense. 
Lineups, trips to the scene, and, beforf! ltfiranda, questioning go on without 
nny defense intervention. Interview with Robert Koeppel, Dade County Public 
Delender, April 15, 1966. 

!!7 The majority of jurisdictions surveyed by the Amer1can Bar Foundation of
ft'red counsel in felony cases only nfter the indictment Of information had been 
filed. SILVERSTEIN 75; cl. While V. Maryland, 373 U.S. 59 (1963). 

:!8 On the other hand, some retained counsel advocate waiver of the preliminar)' 
hearing. They feel previewing the government's case on preliminary examination 
highlights and publicizes morbid details of the crime, commits the witness to the' 
testimony he has given before any defense representative has a chance to discuss 
it with him, and identifies him in his own mind with the prosecution. They prefer 
to sec tho governmcht witnesses privately, and to feel out lhe prosecutor on n 
plea bargain before there is a record in the casco Interview with Gary Bellow, 
Conner Deputy Director, Washington, D.C., Legal Aid Agency, April 9, 1966. The 
~overnmcnt itself cnn often forestall u preliminary hearing by asking for nn ad
journment and getting an indictment in the rnenntim('. 

!.'D Sec N.Y. ASSEMDJ.Y REP. 23: 
"One of the great values of requesting a preliminary hearing is that the defend. 
ant catl thereby make a record of the evidence and testimony upon whicl1 
the charge is based. But if the dei'en-dant cannot afford a certified transcript 
of the preliminary hearing, he is incapable of cfectually refuting n change 
in the testimony of the compll\innnt or n prosecution witness. For an indi
gent defendant, then, the preliminary hearing loses much of its value." 

Legal Aid in New York City is empowered to order these transcripts where it 
('onsiders them essential to an adequate defense, but refrains from routine re· 
"u~sts for them in order to 'save money. Interviews with present and former 
staff members, N.Y. Legal Aid Society, April 1966. 

30 The higher the bail, the lower the percentage of defend:mts who can make it. 
In a New York City survey, 35% of defendants with bail of 8500 or Ie •• could not 
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examination at the preliminary hearing can expose and 
freeze inconsistencies in testimony before government 
witnesses have time to reflect and to consult extensively 
with the prosecution; valuable ground work may be laid 
for later impeachment at trial. 

But the indigent defendant may not always be offered 
assigned counsel at his first appearance before a judicial 
officer. 27 Without counsel, few felony suspects are adept 
enough to probe evidentiary weaknesses by cross-examin
ing prosecution witnesses; few are experienced enough to 
weigh the pros and cons of taking the stand themselves.28 

Since he has been in police custody from the time of his 
arrest, the defendant has had no opportunity to line up 
defense witnesses. Even if, by some extraordinary effort, 
he succeeded in constructing a plausible defense or in 
challenging the government's case, no stenographic record 
of the preliminary examination would be available with
out costly advance arrangements. 20 

Bail in felony cases is ordinarily set for the first time 
at the preliminary hearing. For armed robbery and ag
gravated assault, it may be as high as $25,000, requiring 
a $2,500 premium that poor defendants cannot raise.30 

With no defense lawyer to argue for lower bail, the 
prosecutor's recommendation will ordinarily stand. Even 
in cities where projects are operating to release worthy 
defendants without bail, the indigent's roots in the com
munity usually must be solid, his record comparatively 
clean of past felonies.31 On the other hand, financial 
ability to make bail can be a mixed blessing. It may dis
qualify him from obtaining assigned counsel then, or 
later on arraignment.3z 

When he is bound over to the grand jury, the detained 
defendant enters a legal limbo. Even if counsel were ap
pointed for the preliminary hearing, his duties have 
ceased, and appointment of new counsel awaits action of 
the grand jury, Without a lawyer, the defendant can do 
nothing to affect the grand jury's deliberations or to iden
tify key witnesses. 

In jail, the defendant is thrown among convicted crim
inals. He marks out his days in idleness.33 Outside 
problems proliferate and contacts crumble.84 He is the 

meke it, while 61% with bail above that amount could not. Rankin, EDect 0/ Pre. 
Trial Detention, 39 N.Y.U.L. REV. 650 (1964); ATT'y GEN. COMl\I. ON' POVERTY AND II'JlE 
ADMINISTRATION OF FEDERAL CRIMINAL JUSTICE, nEP. 135 (1963) [hereinafter cited liS 
ATT'y GEN. nEI'.]. 5500 or less-29% failed to make bail in one Federal district; 
S500-S1,000-60%; 55,000-510,000-80%. Ironieally a richer defendant loses les. ill 
n bail transaction; he can put down cash 'or a property bond for the total amoun t 
and recover it all on his appcarance. A poorer man must nse n commercial bail 
bondsman, and Ms 10% premium is nonrefundable. 

31 Sec MOLLEUR, BAIL REFORM IN THE NATION'S CAPITAL-FINAL RErORT OF TilE D.C. 
BAIL PROJECT 25 (1967) (two felony convictions or one conviction on the present 
charge render defendant ineligible for bail project recommendation). 

3:J This proved trne in 21 out of 300 counties in the Silverstein study. Failure 
to make bail was a prime test for eligibility in 40 others, a serious factor to bc 
considered in 1BI counties. SILVERSTEIN 101. 

HI( a defendant owns n home occupied by his wife and two children. but owns 
nothing else, is he an indigent? If he has a couple o[ hundred doHars hut 
can find no S200 lawyer, what docs the judgo do with him? If he is gainfully 
employed and can make all periodic payments, should counsel be appointed to 
serve without charge? Or if he is the son of rich parents or the husband of a 
rich wife, owning nothing of his own, {1I)es he qualify? The more common 
case and the one we SCI} with increasing frequency is that of the defendnnt who 
by somD means has been aLIe to raise S1000 or S1500 to poy u professional 
bondsman to assure him of freedom during a period of perhaps 60 days between 
his appenrance before the Commissioner and tho date of trial, hut who stands 
in the court room and says that he cnnnot possibly raise another few hundred 
dollars to pay his lawyer." Connally, Problem,Ij z'n the Determination. 0/ 111& 
digencr lar the Assignment al Counsel, 1 GA ••• D.J. Ii. 12-13 (1964). 

a:1 HWhether contaminated or not, hl?wever, we doubt whether any innocenL ller. 
son (as all hefore trial are presumed to he) can remain unscarred by detoll& 
tion under such a degree of security as New York's detention houses impose. 
The jndignities of repeated physical search, regimented living, crowded cells, 
utter isolation from the outside world, ullsympathetie surveillance, outrageous 
visitors' facilities, Fort Knox"Hke security measures, are surely so scaring that 
one uDwarranted day in jail in itself can he a major social unjustice." N.Y. 

ASSEMBLY REP. 33. 
:)1 See, e.g. memorandum to D.C. Crime Commission, October 25, 1965 from 

Workhouse Supt., M. C. Pfalzgraf, D.C. Dep't of Corrections, HatiDg os D major 
"factor causing much unrest and Dnxiety among the inmates" uthe difficulty of 
making contacts and getting welfare assistance for families of the incarcerated in
dividual." 
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target of constant jailhouse advice on "copping a plea" a5 

from felIow inmates. Weeks, months go by, often with 
no word from the courts or the lawyers on the progress 
of his case. If the grand jury finally declines to indict, 
his case may be "kicked downstairs" for reinstatement of 
misdemeanor charges. This process may take additional 
weeks while witnesses are recalled to swear to the new 
complaint and a new prosecutor assigned to the case. 
Only when the misdemeanor information is filed and a 
new arraignment date set is he notified that the felony 
charges have been dismissed. 

When an indictment is handed down, the accused 
felon is brought from jail for arraignment, this time in 
the felony court where he wiII be tried. Counsel is now 
offered the indigent defendant.30 Bail must be reset 
by the judge to cover the period until trial, sometimes 
months away. An adjournment may be necessary to 
decide on a plea. Many indigents, energies sapped by 
prolonged periods in jail, waive counsel and plead guilty 
immediately.37 Yet a plea of not guilty is often necessary 
to buy time for negotiating with the prosecutor on re
duction of the charges, dropping some charges in ex
change for a plea to others, prosecuting multiple charges 
or indictments separately or concurrently.3S Occasion
a!Iy only a token bargaining effort is required because of 
the pressures of the calendar on the court and prosecu
tors,au but usually defense counsel's success is comprised 
of many factors: his reputation and the intensity of his 
commitment to the case; his capacity for engaging the 
prosecution with pretrial motion and writs; his resources 
for proceeding to a full-scale trial; his willingness to chal
lenge illegal police or prosecutorial tactics. To bargain 
expertly, counsel must be able to probe the strengths and 
weaknesses of the prosecution's case, to realize and fulfill 
the potential of his own. He must acquire a sure knowl-

35 N.Y. Herald Tribune, April 10, 1966, quoting detainee: 
HAnd thosD other guys in The Tombs (City Prison), they can drive you crazy. 
Asking questions: 'V/hy you kill a boy Tito? See you upstate Tito. If yon 
got money, you'll get justice; if you ain't got no money you better cop·out.' 
They can get you crazy. n 

C/. CLASER, EFFECTIVENESS OF A pRISON ANn PAROU SYSTEM 263 (1964) [hereinafter 
cited DS GLASER]: 

HThe often long interval of idleness in jail, between arrest and delivery to 
prison, is frequently reported by prisoners as a period in wlIich they and their 
jail mates assist each other in making out a rationalization of their failurcs t 

thus salvaging a favorable conception of themselves." 
::0 In 1964, 70% of indigent felony defendants were indicted in counties using 

an assigned counsel system (judges' panels, Bar Association lists, courtroom law
yers). In 35 States the assigned lawyers were paid moderate fees (325-500) lor 
such representation, nothing elsewhere. SILVERSTEIN 15. New York Cityts Legal 
Aid Society handles over 60,000 cases on an annual S250,OOO budget compared with 
the District Attorney's S4 million. See N.Y. ASSEMBLY REP. 18: 

uThe Legal Aid lawyer is so hampered by the case burden he must carry 
in the Criminal Court that he will seck shortcuts to the detriment of defend· 
ants. At times stalwart representation of a defendant requires counsel to do 
battJe with the Assistant District Attorney or the judge. Where the penalty 
may be damage to the rapport between court and counsel, and defense counsel 
has 25 more defendants to represent the same day, he will be reluctant, per· 
haps, to seck a preliminary hearing or to challenge a bail failure, and eager 
to see the case diaposed of somehow. U 

Public defender offices arc often administratively forced to usc different counsel 
at each stage of the proceedings to represent the same indigent. 

"Persons who have been defended by Legal Aid have complained to us that 
they never knew who their lawyer was, and that they had to educate a new 
lawyer with respect to their case each time they appeared in court." 

ld. at 17. 
:r1 The great majority of unrepresented defendants apparently plead guilty to 

the principal offense. SILVERSTEIN 91-93. Fifteen counties in the Silverstein sur· 
vey automatically assumed a waiver of counsel from a plea of guilty. Fifty coun· 
tics merely asked if the defendant wanted counsel, e.g., Baltimore: "Do you want 
rounsel or to proceed without it?" The defendant may assume he must pay 
for it and say, "No," not wishing to impose on his family. In some cases it has 
been found ])e does not know what "counsel" is. Silverstein also relates the 
number of waivers to the stage at which counsel is offered; when it is offered at 
an early stage, more defendants appear to take advantage of it. SILVEJt5TBIN 
89-90,95. . 

• M SILVERSTEIN 72, indicates that clients of retained counsel get more dismissala 
th"n indigents. 

30 See, e.g., S'l'ItJNCFELLOW, Opt cit. supra note I, at 52-53 (four boys picked up 
on heroin possession; one boy was designated to Utake the raptJ): 

HI had decided, partly on the advice of another attorney, to go to court 
before it convened and discuss the case with the prosecutor and try to persuade 
him to reduce the charge, in exchange for n guilty plea. There were not any 
serious legal grounds for the district attorney to agree to this, but there were 
practical arguments in favor of it. For one thing, the defendant 110d been 
in prison three other times, nnd since this had not deterred lIis a.Jdiction, 
there was no reason to think that a long felony sentence would be of any 
help to him or advantage to society. For another thing, there is a shortage 

edge of all the permutations and combinations of pleas 
and penalties that are possible under the indictment.41l 

Intangibles enter the picture; 41 the defendant must im
pose full trust in his counsel's strategic judgment, be 
willing to accept his assessment of the prospects and 
alternatives.42 

As soon as the petition involving defendant D is filed in 
juvenile court, the court's intake worker decides whether 
to proceed with the case. If she thinks the family can 
control the boy and he is likely to avoid trouble again, 
s~e can dismiss the case or place him 'on informal proba
tIOn for a few months. To make the decision, she has to 
assess the child himself, his home situation his school 
and police record. " 

In D's case, the lack of home supervision, his mother's 
self-admitted defeat in holding him in line, and his record 
of one previous probation rule out dismissal. The deci
sion is made to charge him with violation of the curfew 
and disorderly conduct and to bring him before the 
juvenile court that afternoon. (Had the offense been 
more serious, he might have been waived to an adult 
court for a full-scale criminal trial.) 43 In a few juris
dictions, the child and parents will be asked if they want 
a lawyer when a decision to petition the case is made' 
if they have no money, counsel wiII be assigned. H I~ 
most jurisdictions, however, there is no procedure for 
assignment of counsel before hearing. 

The first hearing before the juvenile judge decides 
whether D has committed some act which, under the 
statute, gives the court jurisdiction. Juvenile court 
proceedings are informal, not open to the public, not 
usually recorded. The judge, in the presence of D's 
mother, wiII ask the boy if he wants counsel. Most 
juvenile court defendants lacking funds waive counsel.40 

of prison space in New Y'Ilrk, and that constitutes a pressure on the courts 
to hand down short sent"Dccs, at least in minor cases, which is what this 
was, even though it was a felony charge. 
"When I arrived at the courtroom, 8everal other lawyers were staniJing in 
line, waiting to speak to the D.A. I overheard their discussions of other 
cases on the day's calendar. They were terse to 8ay the least, and seemed 
to me to be quite disintercsted and even indifferent to the merits of the cases 
being negotiated. Finally my turn came. I identified myself to the district 
attorney, whom 1 had never met belore, this being my first court case. 
"I told him whom I represented, and then he sntd, 'Well, counselor, what do 
you want?' 'I wunt a misdemeanor,' I replied. And then to my astonish· 
ment he said, 'O.K. When the case is called, we'll talk to the judge.' 
"We did. The judge agreed to the guilty plea to a misdemeanor and the 
defendant was sentenced to seven months in prison. 
HIt was aU over in no more than two minutes. Alter the hearing, I went 
back to the 'pen'-where the prisoners arc kept, pending their appearance in 
court and awaiting their return to jail-and talked with the defendant. He 
was very pleased with the way the case had gone. He assured me that this 
was the best 801ution, certainly better than for all four of them to be hn .. 
prison cd. Besides, IlC said, he knew how to get along in jail, and some or 
the other guys did not, so it was better that he should go in their place." 

-10 A New York robbery indictment typically haa 4 counts: robbery in 1st degree 
(10-30 years); assault in lst degree (up to 10 years); grand larceny in lst degree 
(up to 10 years); unlawful weapon (up to 7). There arc 22 lesser pleas possible, 
many carrying the same penalty (i.e., 5 yenrs for attempted robbery in 3d degree, 
grand larceny in 2tl degree, assault in 2d degree). A second or third conviction 
for robbery in 1st degree carries a mandatory sentence of 15-aO years and n 4th 
felony conviction, life. 

"Interviews with public defenders in New York City and Miami (April 1966) 
disclo8ed they did not feel at a disadvantage in plea bargaining to any but tile 
most prominent criminal lawyers. They stressed thot the rapport or lack of it 
he tween the prosecutor and defense is a personal matter. In this respect, the 
Legd Aid lawyer in New York City said that the big city defender offices had 
"devoted and rigorous lawyers-differing in abilities but all competent, U supe. 
rior to the 4tmorginal" criminal lawyer who takes a case for (l nmall fcc (S100): 
is often "ignorant of the law, docs n9t keep abreast of new developments, cannot 
command funds to hire investigators ~or experts or purchase transcripts," and is 
held in disdain by the district attorney's office. 

4!J Public defenders admit that their clients may view the relationl:lhip as too 
uimpersonal"; this condition, they say, stems not from a Jack or commitment on 
their part but Urather, from a vague feeling on the part of some defendants that 
because they have not ,paid for the scrvices of a defense attorney, that attorney 
has no commitment to them and to their interests." Segal, The Indigent De/end. 
ant and Delense Counsel, 45 PRISON J. 22 (1965). 

.. Kent v. United State .• 383 U.S. 541 (1966). 
H See N.Y. FAMILY CT. ACT § 242. 
<. In the D.C. Juvenile Court, between 85% and 90% of the aUeged delinquent, 

waive counsel. D.C. CRIME COMM'N REP. 682; cl. New York City, where 92% of 
alleged delincluents used to be unrepresented. 17 RECORD OF N.Y.C.D.A. 10, 15 
(1962). Under the new system, where counsel is offered before going to court 
and is physicully available in the building, the vast majority of juvenile de. 
linquency respondents (over 70%) take advantage of the right. 



The judge asks if D admits the allegation of the petition; 
nothing is said about his right to remain silent. Most 
juveniles concede "involvement" readily.46 If the child 
denies the facts alleged, the case is set down for trial at 
a later date, and he is either sent back to the detention 
home or released to his own parents in the interim. D, 
who has been this route before, admits his offense, and 
the judge postpones disposition until a social study can 
be made by the court. In the meantime, out of school 
without a job or 24-hour supervision at home, he is 
remanded to detention. 

At the detention home, D is one of the older inmates. 
In the group are other 16-18-year-olds awaiting waiver 
decisions, trials or dispositions for auto thefts, housebreak
ings, burglaries, and narcotics offenses. They are ques
tioned by the police while detained. Because of the tran
sient, short-tenn population, the school program is a hap
hazard, undisciplined one. D has been out of school 
over a year and has no interest in renewing his fonnal 
education. The home provides a different kind of edu
cation: He learns details of other inmates' exploits, tricks 
for dealing with the police, names of friends to contact 
or stay clear of in training schools; he gets a first exposure 
to the future jailhouse crowd, is initiated into homosexual 
rites. 

"I could do everything I wanted to do-steal, fight, 
curse, play, and nobody could take me and put me 
anywhere. I was already in the only place they 
could put me. I had found a way to get away with 
everything I wanted to do ... I was doing things 
to people that I never would have done out on the 
street, but I didn't care. It didn't make sense to be 
in the Youth House if you were only going to do the 
things you did out on the street." ·17 

PREPARATION AND TRIAL 

o prepares for trial, although plea bargaining continues 
up to the time of entering the courthouse. As the mo
mentum of pretrial preparation mounts, pressures to com
promise increase. Pretrial motions involving full-scale 
hearings are time-consuming, require extensive research 
and investigation,48 and can delay trial for months. Yet 
they are often the vitals of the defense strategy. The sus
pect should be taken to the scene of the arrest to replay his 
account of what happened. Other witnesses to the inci
dent have to be located and their stories recorded. The 
legal precedents must be researched. New counsel must 
familiarize himself with any evidence adduced at an 
earlier preliminary hearing. All of this takes time and 
money while the defendant languishes in jail. 

Ohallenging a confession before trial means obtaining 
a copy of the admission itself and since the Miranda deci
sion a copy of any written waiver of the defendant's 
right to counsel. A moment-by-moment account of how 
and when it was obtained from the defendant must be 
developed by subpoenaing the police log in the case, and 
having the defendant examined-physically and psycho-

40 Seventy-four percent in the District oC Columbia. D.C. CnIM& COMl\IlSSlON REP. 
APPENDIX 484. 

"1 DROWN, MANCUILD IN THE rltOMISED LAND 61 (1965). 
48 Th.c delend~nt in jail cannot aid in investigation, and investigative expenses 

aro paHI to aSSigned counsel in only a small minority oC jurisdictions. Only 23 
out of 72 public defender offices had paid investigators. SILVERSTEIN 16, 45. C/. 
ATT'y GEN. REP. 34.: illn the judgment of the Committee, prescnt practices some
times il!ducc a plea of guilty because appointed counsel recognizes the futility 
of clectIng a contest in the absence of resources to litigate effectively. II 

.0.For a detailed account of the time· consuming requirements of defense prep~ 
arahon for B successful Bttack on evidence obtained by a spike microphone, sec 
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logically-for signs of incapacity or compulsion, as soon 
as possible after he made the statements. A motion for 
severance means a painstaking analysis of the prejudice 
of a joint trial, as well as discovery motions to obtain a 
codefendant's admissions. Motions for a change of 
venue must assess the prejudice of pretrial publicity and 
obtain assurances that the new forum is in a jurisdiction 
willing to accept the burden of an indigent defendant. 
Efforts to exclude wiretaps or electronic bugs may de
mand acoustical engineers, debugging experts, blueprint 
specialists.4D Search and seizure motions in narcotics 
cases require that the arresting officers be 'interviewed on 
the details of the seizure, and what probable cause they 
had for suspecting possession or making the arrest. 

And there are larger problems. Motions for tactical 
delay have little appeal to a client in jail. Even ,a success
ful motion to dismiss the indictment-unless it concludes 
the case-merely signals the start of the process all over 
again and intenninable months more in detention. 

If he proposes to plead his client not guilty by reason 
of insanity, an indigent's counsel encounters fonnidable 
obstacles. He can have him committed to a public hos
pital for observation and diagnosed by government psy
chiatrists, who then report back to the court on the 
~e~e.ndant's capacity to s~ar:d trial and his mental respon
SIbIlIty for the alleged cnmmal acts. If they report him 
~ane and responsible, counsel has the option of abandon
mg the defense or relying on cross-examination to dis
credit the examiner. If, however, the defendant can 
afford to hire his own psychiatrist-or better still, several 
(at $25 an hour) -to examine the patient, he may pro
duce a con~rad.iagnosis to put before the jury. The de
fense psychiatrIst can speak confidently of the quality of 
the state's psychiatric report, the talents of the staff and 
the acceptability of the methodology employed. With an 
expert stalemate, the jury will be less inhibited in making 
up their own minds.no 

Perhaps more important, the psychiatrist preparing the 
state'? ini.tial diagnosis does so in t~e sobering knowledge 
that It wlil undergo the close scrutmy of an outside pro
fessio~al who has had ample opportunity to observe and 
examme the patient. His participation in the psychiatric 
dialogue that precedes the formal report may make the 
difference between a contested and an uncontested plea. 

Tracking down ordinary defense witnesses in the slums 
to support the defendant's alibi or to act as character wit
nesses often has a Runyanesque aspect to it. The defend
ant in jail tells his counsel he has known the witnesses for 
years but only by the name of "Toothpick," "Malachi 
Joe," or "Jet." He does not know where they live or if 
they have a phone. If he could get out and look himself, 
he IS sure he could find them at the old haunts but his de
scriptive faculties leave something to be desired. Since 
a subpoena cannot be issued for "Toothpick," of no 
known .address, counsel sets off on a painstaking, often 
frustratmg, search of the defendant's neighborhood. He 
stops children at play; he attempts door-to-door conver
sations with hostile and suspiciolls slum-dwellers; he 
haunts the local bars; he even asks the police on the beat 

VO!.LIAMS, ONE MAN'S 'FREEDOM aD-81 (1962). 
110 For a vivid step.by~step account of how this process works, sec Arens, The 

Defense 0/ Walter X. Wilson-An Insanity Plea and a Skirmish. in the War on 
Poverty, Il VILL. L. REV. 259 (1966). How skillful and detailed an examination 
the private poychiatrist conducts mny depend, however, on whether his fee is 
S100 or $1,000. Travel time to the state mental hospital-usually far removed 
rrom his midtown offices-must be compensated as well as time spent examining 
the patient and studying his hospilnl files. Five fllleh observations is consIdered a 
minimum for an adequate examinntion. A prh'atc doctor must nlso be paid for 
any wait in court n8 well as for time on the witness stand. 
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for help.51 If he finally locates the witnesses, they must 
be "collared" and cajoled into coming to court; other
wise, they will probably ignore a subpoena. 52 They must 
be reassured-if possible-that there will be no retaliation 
from police or prosecutors,5a that they will not themselv~s 
be held in jail as material witnesses. Fare for the tnp 
to court must be dredged up from somewhere, lost days' 
pay replaced.H Rarely can they tolerate more than one 
trip, if their testimony is postponed, they slip back into 
oblivion. 

A defendant in jail cannot help counsel locate witnesses, 
persuade them to testify, nor restage his story on the actual 
scene. 55 He is unavailable for spot calls to check details 
or last-minute conferences to plan strategy; jail may be 
on the edge of town and the visiting hours inconvenient 
for busy counsel.56 

/ 

But often there is no alibi, no insanity plea, no defen
sive pyrotechnics. The indigent must meet the govern
ment's case head-on and seek to exploit evidentiary weak
nesses. Ideally, he needs to size up his opposition in ad
vance of trial, to know who the witnesses are and what 
they will say; to obtain the results of scientific tests on 
blood, narcotics, fingerprints, handwriting, baIIistic tests 
on weapons, exhibits taken from the scene or from the de
fendant himself, and reports on medical examination of 
the victim. 

In the absence of a cadre of independent investigators, 
the defendant has to rely for this information on pretrial 

6t See UARRINGTON, op. cit. supra nole I, at 23: 
HIn almost any slums there is a vast conspiracy against the forces of law nnll 
order. If someone approaches asking for a person, no onc there will have 
heard of him, even if he lives next door. The outsider is a 'cop,' bill collector, 
investigator ~Bnd, in the Negro ghetto, most dramatically, he is 'the Man')." 

Sec also GEORCETOWN LAW CENTER, LAW AND TACTICS IN FEDERAL CRIMINAL CASES 9 
(1963) , 

UIt is extremely important for counsel attempting to locate n defense witness 
to properly identify himself 8S n lawyer for Mr. X and that he is not n police 
officer or a bill collector. tt 

One poverty program neighborhood lawyer ill Washington, D.C., commented it was 
equally hard to find his clients during this pretrial period. Typically, the client 
will not have a phone, and contacts will be limited to n few unscheduled Hdropping 
in" visits to the lawyer's office. Interview with Brian Olmstend, attorney, D.C. 
Neighborhood Legal Services Program, April 5, 1966. 

52 See the following: 
HWe are told thnt subpoenas issued by this Court are all too often disregarded. 
Among the very poor, any risk to one's job is to be avoided. and obedience to 
a subpoena means a day or more spent in court. As a result the best hope for 
a deCendant (if he be detained in jail. as most Legal Aid's clients are) is to 
have an investigator personally seck out the witness and explain to him the 
importance of appearing." N,Y. ASSEMBLY REP. 18. 

M STRINGFELLOW, ap. cit. supra note I, at 60-62 gives an account of Ilis futile 
attempts to persuade Harlem eyewitncssees to testify in n police assault case. 

H ••• a great effort was made to locate and interview eyewitnesses who could 
either confirm or refute the boy's testimony. Of the many who were con· 
tacted and questioned, six (as [ recall) essentially repeated the boy's own 
version of what had happened-that he had been assaulted by the policeman, 
rather than the other way around. Each of them admitteJ this in private con· 
versation; none was willing to be a witness for the defense. They nll hall 
many excuses for their reluctance. They wanted to stay out oC trouble-nny 
trouble. all trouble, especially trouble involving the cops. It was none of their 
business, they kept saying. Clearly, they were afraid. These were the police" 
men from the beat; they would be around tonight and tomorrow and after that, 
and they might find something to arrest you for if you were going to be a 
witness against them in this casc. Some had things to hide-illegal nctivities 
of their own-which argued against having anything to do with nnybouy else's 
problems with the law. Some-the most sympathetic-just had no confidence 
that, even if they did testify for the defense, tllcir testimony (since they, too, 
were Negroes) would be given any credence by the court. They felt that sinel' 
there was no chance for n fair and jmpartial hearing and verdict, why take 
the time from work or home ~o testify for this boy. • •• There were, in can· 
sequence, no witnesses for the defense respecting the policeman's alleged as· 
sault upon the defendant. EYen the defendant refused, despite urgent en· 
treaties, to testify in his own defense. He viewed the case as hopeless." 

iH The public defender in ,Miami reports that an out·of·town defense witness must 
pay his own fare to court, refundable (up to S3) only after Ha good deal of riga. 
marole." The state's attorney has a fund to advance transportation costs to prose· 
cution witnesses. Interview with Robel.l Koeppel, Dade County Public Defender, 
April J5, 1966. 

G,;'j One defense lawyer interviewed emphasized the value of replaying the in. 
cident at the scene with the defendant. His man was charged with gouging his 
victim's eye out during a fight. On a visit to the scene the defendant pointed 
out the sharp pebbles in the gutter; defense ('Qunse] evolved a theory tll0t the 
pebbles caused the eye injury when the victim feU. He was acquitted. Interview 
with Richard Arens, April 13, 1966. 

GO District of Columbia appointed lawyers cited the inconvenient 8 :00-3 :00 
weekrlay visiting hours at the D.C. Jail as u serious obstade to defense participa. 
tion. COMM. ON THE ADMINISTRATION OF BAIL OF TilE JUNIOR BAR SECTION OF THE 
D.C. D'\R ASs'N, REPORT ON TilE BAIL SYSTEM OF THE DISTRICT OF COLUMDIA 26 (1963) 
[hereinafter cited as D.C. BAIL STUDY1. 

u1 See, e.g., Edward Bennett Williams' account of an indigent defense; 
"In 194.7 I was assigned as court.appointed counsel to defend a forty~year.old 

criminal discovery. But neither the names of government 
witnesses nor their prior statements to the police or to the 
grand jury, even those of a codefendant, are generally 
available in advance through discovery; 51 their stories 
cannot be checked out for error-purposeful or inadvert
ent. They cannot even be contacted personally to see if 
they have any information helpful to the defense. Their 
FBI records cannot be secured.58 

The indigent defendant, on the other hand, must often 
disclose what he expects his witnesses to testify in order 
to obtain a free subpoena. 50 The government has its corps 
of fingerprint, ballistics, and handwriting specialists; it 
has laboratories in which to test and analyze the evi
dence. The government also possesses the real evidence 
itself: the prints, the bullet, the blo'od, the signature. The 
results of these tests may be available through discovery,60 
but to counter these tests effectively the defense needs its 
own experts to view the original evidence. This means 
double trips and double expert fees, once to analyze and 
again to testify. Funds from public sources for expert 
defense witnesses are always limited; 01 often they are non
existent. 

The defendant can have his case tried to a jury or a 
judge. Detained defendants and those with assigned 
counsel are more apt to choose a judge; 62 jury calen
dars are notoriously backlogged, and the penalty for 
demanding a jury trial may be a stiffer sentence.6a Ad
journments are frequent, and the attrition rate for de-

musician named Paul Collins. He had been indicted by a grand jury and 
charged with the felony of embezzlement, a crime punishable by imprisonment. 
He had never before been arrested and, except for his alcohol problem, his 
record was unblemished. 
"Collins was without funds or Criends. Before I was assigned to the case he 
had languished in jail for twenty.thrce days because he couldn't afford a bail 
bond and no one had made Bny effort on his behalf. I was able to secure his 
release before trial by getting his bail sharply reduced. 
U As I began preparation for trial of the casc, my mind automatically turned 
toward the conventionnl weapons that I had so often employed for the firm's 
corporate clients when they were sued for money damages. But none of those 
weapons was now available to me. I could not get the names of the prosecution 
witnesses. I could not take their testimony before trial, even if I knew who 
they were. 
"If the dairy had filed n civil suit again,t Collins for $700 alleging that he. 
owed them this as a result of a shortage in his accounts, he would have hat! 
available to him all of the procedural safeguard!!! that any civil litigant can 
employ. He could have ascertained the names of all the witnesses against him 
and taken their depositions before trial to find out what their testimony at 
trial would be. In other words, in the deCense of 8700 he could have availed 
himself of what we lawyers call pre· trial discovery procedures. 
"But this was a criminal CBSC. His liberty waS at stake. He faced n possible 
sentence of five years in the penitentiary, the loss of his civil rights and the 
destruction of his reputation. Under the criminal rules, the procedural safe. 
guards available to the parties in a civil case were not available to him. 
"When we went to trial in the spring of 1947. for the first time in the two 
years I had been trying CBses I had the feeling of going into court unprepared. 
It was not for lack of work. I had never before worked so hard on a case. It 
was just that under the criminal rules I couldn't prepare to defend ColHns' 
liberty the way I had become accustomed to prepare for the defense of corpo· 
rate bankrolls." WILLIAMS, op. cit. supra note 49, at ]32-34. 

CiS Access to prior records of prosecution witnesses for impeachment is particlI~ 
Iarly vital in narcotics prosecutions. 

"The paUern of testimony in these cases is frequently similar. An informant 
testifies that he received the narcotics lrom the defendant. An officer of the 
police department corroborates his testimony. The defendant testifies and 
claims either that he did not transfer the narcotics or that he was induced tnto 
making tho sale under circumstances which constitute entrapment. The de. 
fendant usually has u criminal record whic11 is used effectively to impeach his 
credibility. The informant lrequently lIas n criminal record also. The FBI 
maintains a record of such convictions, but will not provide them to the de
lense. They cannot he reached by the present discovery' procedure." Pye. 
Discovery in. Federal Criminal Cascs, 33 F.R.D. 47, 87-88 \1963). 

jill Only recently h8.s Rule 17(b) of the Federal Rules of Criminal Procedure 
p.liminatec1 this rCfl'Jirement. 

GO The new amendment to Rule 16 of the Federal Rules of Criminal Procedure 
allows inspection and copying of recorded statements made by the defendant, 
scientific tests, the defendant's grand jury testimony, books, papers, tangible 
objects "material" to the defensc. Witnesses' names arc not available except in 
capital cases. 

01 The public defender in Miami, Florida, commented that n judge who authorized 
n S]~OOO fee to fly in a handwriting expert in nn indigent forgery case would "never 
he eJected next time around." Interview with Robert Koeppel, April 15, 1966. A 
New York City Legal Aid lawyer interviewed in April 1966 said his staff is forced 
to rely on charitable appearances by experts ond to "improvise," i.e., ask a 
psychiatrist to answer Q hypothetical question about the defendant's sanity at 
the time of the offense. 

O!l See ATT'Y GEN REP. 138--H (defendants with retained counselor out on bail 
in four Federn! districts pled guilty less often and chose jury trials more 
orten than those with assigned eoullsel or those wllo were detailed in lieu of bail). 

0.1 See D.C. CRIME COl'rlM'N REP. 385, 396 (54% of those convicted in the felony 
court after n. jury trial sentenced to over 5 years; only 21% of those who pled 
guilty received over 5 years in prison). 



fense witnesses high. There may be subtler reas<?ns! to<:" 
for bypassing a jury. The make-up of many Junes IS 
middle-class oriented-small businessmen, accountants, 
housewives. Slum residents are not so likely to be on the 
voter registration lists from which the juries are drawn.G

{ 

If they are, they are not attracted to jury duty; usually 
they cannot afford long absences from their jobs. 

The outcome of e's trial depends on a number of 
factors: his counsel's ability to discredit government 
witnesses on cross-examination; his successful refutation 
of scientific evidence or tests; his ability to keep any 
confe8sions out of evidence; his success in convincing the 
ju,}tre that the defendant could not be the man involved 
or that he was somewhere else at the time. 

Skillful cross-examination is most effective "when the 
questions are based on facts rather than on intuition ... 
it often takes days or weeks to secure a witness or scien
tific proof which can destroy a fabricated story. If the 
fabricated story is not revealed until trial, it may be too 
late." 65 

But indigent defense counsel must rely too often on 
spotting surface inconsistencies in a witness' testimony 
or on comparing testimony on the stand with prior state
ments made available in the courtroom only after the 
witness has testified. The statements must then be pe
rused under the impatient eyes of judge and jury while 
the trial is stalled. GG 

Defense witnesses pose strategic obstacles, even when 
they actually appear. They are likely to be shabbily 
dressed, inarticulate, unsophisticated, testy, nervous, and 
vulnerable to prosecution efforts at impeachment. The 
effect on a predominantly white collar jury can be 
prejudicial. 

The defendant himself runs a similar risk. A detained 
defendant often comes to the courtroom pallid, unshaven, 
dishevelled, demoralized, a victim of the jailhouse blues.o7 

He comes and goes through a special door that the jury 
soon learns leads to the detention pen beyond. He is 
always closely accompanied by a police escort or mar
shal.68 

A defendant under courtroom guard raises tactical 
as well as psychological problems. During the trial his 

01 ~ec JACOB J • JUSTICE IN AMERICA 111. (1965). Los Angeles, Milwaukee, and 
Baltimore studIes have shown profeSSIonals, managers, antI proprietors a\'er
represented on juries, workingmen under-represented. 

OG Pye, supra note 58. Professor Wigmore once said that the "difference be
tween getting the same facts from other witnesses and from cross"examination 
is the difference between slow· burning gunpowder anrl quick flashing dynamite· 
each does its appointed work, but the aile burns along its marked line only th~ 
ot~er rends in all directions .. " Quotcd in WILLIAMS, op. cit. supra note 49, at'135. 

See, e.g., 18 U.S.C. § 3500. 
01 See description of the average Women's Court lIerendant in New York City: 

"Against these highly skiUed witncsses (Police Vice Squad officcrs) the usual 
testimony is that of the defendant herself, in most instances a person of 
limited intelligence, often Buffering from addiction to narcotics, and frc· 
(IUcntly not articulate in the English language." 

N.Y. ASSEMBLY REP. 72; ct. People Y. Moore 274 N.Y.S.2d 518 (1966) (D.A. 
said, ,,_ .. his wife tells us. .. that they nrc on welfare, and maybe he wanted 
to supplement that welfare allowance a little bit by a little extracurricular 
activity"). 

68 Defense lawyers in ,the District of Columbia agreed: 
"There is an &iJpearance of guilt that auochen to the occuseu's entry into the 
courtroom from the cell block with marshals and usually in attire not suitable 
to the occasion." D.C .. BAIL STUDY 26. 

69 See ATT'Y GEN. REI". 133-44, for correlations in 4 federal district courts be
tw.een pleas, trials, convictions and whether the def\mdants had ossigned or re
tamed counsel and. 1V~rc .free on boil or detained pending trial: One example 
(N.D. Cal., S.F. DIY.): 
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lawyer may need to consult with him privately in the 
courtroom, but his guard is always in range. There 
can be no productive lunch or recess conferences, no 
quick trips to locate last-minute rebuttal witnesses no 
pretrial warm-ups or post-trial replays. Should surprise 
witnesses or evidence materialize, the indigent's defense 
counsel must face such crises alone. 

In most cases, the trial will end in a guilty verdict.6o 

But even an acquitted defendant often faces debts no 
job, broken family ties.70 Should there be a hung jury 
and retrial ordered, a transcript of the trial becomes an 
~rg~nt necessity: to find. contradictions in the prosecu
tl<?n s case, to prepare to Impeach witnesses, to reevaluate 
tnal strategy. But transcripts for retrial are not rou
tinely provided indigents. Nor is the defendant now 
likely to be any freer to participate in the crucial work 
of preparing for his second trial than he was for the first. 

After the verdict, the judge can admit the defendant 
to bail per:ding se~tence, or he can refuse bail altogether. 
A new ball premIUm may be necessary to continue his 
freedom. If he has been detained to this point it is 
unlikely that he will be released now. ' 

. H~d ?efen?ant D chosen to deny the charges against 
hIm 111 Juvemle court, he would have faced many 'Of the 
s~e p~oblems of locating witnesses and refuting prosecu
tIOn eVIdence that confront his adult counterparts. In 
most juvenile courts, he would not, however have had the 
benefit .of assigned counsel, let alone inve~tigative help. 
Even WIth counsel the chances of acquittal would be slim. 
The rules of evidence applicable in many juvenile courts 
do not bar hearsay or illegally obtained evidence to estab
lish his involvement. He may even have been forced to 
testify himself. The child can be excluded from the court
room at the judge's discretion. There may be no court 
record to appeal from; in only a few places can he demand 
a jury. The standard of proof is a preponderance of evi
dence, not guilt beyond a reasonable doubt. 71 If adjudi
cated a delinquent, there could be an immediate disposi
tion at trial; more likely he will be sent back to the deten
tion center while the court's staff conducts a social study 
into his background to recommend what should be done 
with him.72 

Bail Detained Assigned Retained 
counsel 

-------------
Initial plea: (Percent) (Percent) (Percent) (Percent) Not guilty • ______________ 51 25 20 42 GUIlty ___ • _______________ 43 71 76 54 
Mode or trial: 

~~~rt~~~=~~~~~=~ ===:=~~= 18 7 6 31 
6 3 4 5 

None. __________________ 76 90 90 82 
outcome: 

Dismissal •• _ 20 13 9 17 
AcquittaL_ ••• ::::::::::: 2 I 1 2 
Guilty plea. __ • ___ •• ____ • 60 79 81 68 
Guiltyadjudged._ ..... _ .. 18 7 8 13 

But sec the Committee's caveat, at 131, on drBwing from such samples over· 
slmplifieu causal conclusions bctween poverty ond outcome. 

70 See Pye, The Administration oj Criminal Justice, 66 COI.UM. L. REV. 286, 298 
(1966). 

uA defendant who has been acquitted moy need assistance os much as one who 
has been convicted and plnceu on probation. In the first place it is obvious 
that sorne defendants who have committeu crimes nre able to cscllpe conviction. 
Furthermore, individuals who may not be guilty of nn offense may be plunged 
back into an environment in wllich the probability of future crimes is great." 

Sec also Giaccio Y. Pennsylvania, 15 L. Ed. 2d 447 (1966) (Pennsylvania law au' 
thorizing jury to impose costs on defendant acquitted of misdemeanor and commit 
him to jail in lieu of payment held unconstitutional) .. 

71 See Quick, Constitutional Rights in Juvenile Court, 12 now. L.J. 101 (1966). 
79 In some jurisdictions the judge loo"~ at the social study even before ]10 

adjudica.tes the chHd BS a delinquent. Ibid. 
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SENTENCING AND APPEAL 

Defendant A, drunk and disorderly, will be sentenced 
on the spot.73 The sentence may be suspended if he has 
no lengthy record. Otherwise, he may be fined $30 (or 
30 days) H or given a short sentence (10-90 days) in the 
local jail or workhouse. But even a short jail sentence 
can play havoc with a marginal offender's precarious 
existence--day-to-day jobs and rented rooms are gone 
when he gets back, his tenuous ties to the neighborhood 
cut. 

A poor, petty offender rarely appeals his conviction. 
Appeal is often discretionary with the courts if the fine 
does not exceed $50. There is a 3-day limit on filing, 
and no mention of his appeal right is made in court. 75 

Usually, he has no counsel. By the time an appeal would 
be heard, his sentence is served; a stay would have to be 
conditional 'On an appeal bond of perhaps $500-1,000. 

Misdemeanant B, convicted of petty larceny, will prob
ably not receive a presentence investigation.7G

• If she has 
counsel, her lawyer can, of course, present his own in
formation and plea to the court, citing her job status, 
her family responsibilities, her penitent attitude-all the 
reasons why the court should not disrupt a life with some 
semblance of normality. I'm offer to make restitution 
to the victim for any monetary loss or to pay hospital 
bills can be effective at this juncture. It may also be 
impossible if the defendant is impoverished. 

In certain kinds of cases, the court will realize that 
a promise to seek private psychiatric treatment on release 
holds out a better promise of recovery and safety to the 
community than a nontherapeutic jail sentence. How
ever, if the defendant or her lawyer can satisfy none of 
these alternatives, she may go to prison for several months. 
And any appeal rights may be illusory. Free counsel 
may not be available on appeal, even in serious mis
demeanors. 

When felony defendant C appears for sentencing, 
there will probably be a presentence report in his file. 
The contents of the report, however, will usually be in
accessible to him or his counsel in accordance with a gen
eral policy of nondisclosure.77 The probation officer 
will have been to the jail to talk to him and to report his 
"attitude," "his rehabilitative potential." He will also 
have been to see his family and friends, employers, 
neighbors, and enemies. The report will contain a pot-

1:1 In many lower courts the defense rounsel or judge may spccifically ask for tI 

IJresen:cnee report, but an unrepresented defendant seldom gets onc. A Lega] Aid 
lawyer intervic.wed in New York City reports that he asks one only lor "middle 
rlass H defendants in misdemeanor cases; in others it is more likely to do harm 
Jhan JIDod. • • 

74 The 81 or n day in jail rate must be compared with a workman's minimum 
wage of S1.25 an hour. The D.C. CRIME COMM'N RgP. 394 ahowed half of those 
fined for misdemeanors 'Could not Taise the money and went to jail. C/. People v. 
SaDare, 18 N.Y.2d 101 (1966) (holding unconstitutional a statutory penalty 01 
one day's impriflonment for eaell dollar of unpaid fines). 

iii In some jurisdictions, there is a right to appeal from convictions in minor 
rases lor a trial de novo in a higher court. In the Baltimore Municipal. Court nn 
unrepresented defenelant is not advised of his right to a trial de novo in anotIler 
rourt. Yet in 856 such appeals to the Circuit Court, only 320 convictions were 
upheld. 176 acquittals resulted, 283 cases were dismissed, 14 nolle prossed, 63 ghren 
nrobation without verdict. Staff Study, Administration 0/ Justice in lite Municipal 
Court oj Baltimore, printed in appendix B supra. 

70 About 10% of serious misdemeanants in the U.S. Branch of the D.C. Court 
of General Sessions had presentence reports in 1966. D.C. cnIME COMMJN REP. 
412-13. In New York City, only 29% of misdemeanors were investigated by the 
Probation Department even though such investigation is n statutory requirement 
for !erious misdemeanors or for nny misdemeanant put on probation. Vern 
Foundation, Stu<1y of Misdemeanor Sentencing (1965) (unpublished). 

ji' Sec, e.g., FED. R. CRIlI-r. p. 32(e). 
78 One delense lawyer interviewed commented on the high value probation officers 

typically put on "middle class" values like neatness, promptness, steady employ. 
ment,. education. He aJso scored the inclufiion in the reports of hearsay statements 
and subjective evaluations such as Hthe subject seemed evasive-fefused to cooper· 
ate." Also noted was the psychological premium in n neatty dressed delendsnt 
coming to the probation office lor his interview rather than ha\-'ing the officer go to 
the jail to sec him. Interview with Richard Arens, April 13, 1966. 

';0 In most jurisdictions counsel is provided at sentencing. In 70 counties Bur. 
veyed, ho",:ever, counsel was provided only on request to defendants who pleaded 

pourri of their narratives and the investigator's own con
clusions.78 Dedicated counsel may try to supplement this 
report with an investigation of his own. If possible, he 
will advance rehabilitation plans for his client in an effort 
to avoid prison. But often harried by other business, 
assigned counsel may have to defer judgment to the 
probation office.7D For whatever reasons-the defend
ant's appearance or demeanor, his lack of a job or strong 
family ties after months in jail-defendants with assigned 
counsel and defendants detained before trial receive 
prison sentences more often than the rest.SO 

After sentence, if there is a right to appeal, the in
digent must be furnished counsel and a transcript 01' what
ever record is necessary for an adequate appeal.S1 But 
often there are time limits on how promptly the appeal 
must be filed, even if counsel has not been appointed. In 
such cases, the defendant wiII have to write the petition 
or file the notice of appeal himself. In any event, he 01' 

his lawyer may RtiII have to absorb much of the cost o{ 
appeal.S2 

Appeals can prolong the proceedings excruciatingly. 
Unable to raise new bail, the indigent defendant may 
languish months in jail-without credit toward his sen
tence. If he elects to begin serving sentence, he may be 
sent to a state penitentiary, far from counsel.S3 And suc
cessful appeal, whi!e sometimes bringing release, more 
often means only a new trial and an interminable replay 
of the whole process. 

In the period after D is adjudicated a delinquent, a 
court social worker wiII conduct a background investiga
tion preparatory to holding a dispositional hearing. She 
will talk to D in the detention home and to his super
visors to see how he is "adjusting." His mother, his school 
teachers, his neighbors will be contacted. His earlier pro
bation file wiII be checked. If there is any possibility of 
emotional or mental aberration, psychological or neuro
logical studies can be ordered. All this wiII go into her 
report, along with her conclusions: "He is a bad influence 
on younger boys;" he "disobeys" his mother; he is "un
truthful. " 

In D's case, the factual recitation will be typical of that 
of a majority of youths before the court: No father jn the 
home, mother works, intermittent periods on welfare, 
home life overcrowded, turbulent and disorganized, con
stant evictions, poor early school adjustment, habitual 

"uilty. SILVERSTEIN 137; c/. Townsend v. Burke, 334 U.S. 736 (1948); Hill v. 
United States, 368 U.S. 424 (1962). 

80 SILVERSTEIN 25, states thnt indigent defendants who plead guilty are moro likely 
to go to prison than defendants represented by retained counsel. See also Rankin, 
The EDect 0/ Pre·Trial Delenlion, 39 N.Y.U.L. REV. 641 (1964) (36% 01 bailed sam· 
p1e of New York felons got probation, only 9% of detained sample; 17% of bailed 
defendants went to prison, 64% 01 detained). The Rankin study attempted to ex· 
clude as relevant factoTs prior record, assigned or retained counsel; nmollnt of bail 
and social integration. Jailed first offenders were shown to he half again as likely 
to receive prison sentences as l'epenters who made bail. 

A middle c:loss dcCendant returning to a com lor table home and job in a crime frcc 
atmosphere whh supportive services available is usually n better probation risk then 
n defendant returning to a poverty stricken tenement, without a job, on n street 
frcl1ucntcd by drul! addicts, bootlegger!f. prostitutes, and policy operators. 

81 Sec Burns v. OMo. 360 U.S. 252 (1959) (filing Icc ntust be waived) ; Griffin v. 
Illinois, 351 U.S. 12 (1956) (indigent defendant cannot be denied free transcript or 
equivalent where it is prerequisite to appeal) ; Coppedge v. United States, 369 U.S. 
438 (1962) (in forma pauperis application must be granted unless appeal is clearlY 
Irivolous); Draper v. Washington, 372 U.S. 487 (1963) (indigent needs cOllnsel ancT 
transcript to show appeal is not frivolous); Douglas v. California, 372 U.S. 353 
(1963) (indigent must have assistance of counsel on first appeal of rigllt). Many 
States have different levels of intermediate appellate courts, anll the indigent's right 
to free counselor transcript may not extend beyond the first level. 

BJ l'ractice varies as to what appellate costs, cxpensCIJ. anel fecs are absorbed for 
indigents. Sometimes no costs nrc paid othcr than the transcripts. Briefs may 
have to be typewritten at counsel's expense; l1e must always pay his own personal 
and travel expenses at oral argument. In some State8 appellate counsc] arc not 
t'ompensatcd although trial counsel are. Some States assess the fees, expenses, and 
costs 01 an appeal against the defendant it he loses the appeal. SIr.VEUSTEtN 139: 
c/. Renald' v. Yeager, 384 U.S. 305 (1966) (New Jersey law requiring payment 01 
appeal transcript costs from prison pay of unsuccessful appellants in forma pauperis 
held invalid). 

B:l See recent amendment to FED. R. CRIlII. P. 38 (court may request Attorney Gen· 
eral to designate place of confinement ncar counsel while appeal is pending). 



truancy, dropout at 16,84 suspected vandalism, early sex 
adventures, neighborhood a drop-site for stolen cars, a 
hangout for addicts, pushers, prostitutes, a battleground 
for gang wars. S5 Since school, he has held a few jobs, for 
short periods only: car washer, kitchen help, road gang. 
Mother is ambivalent toward him, alternatively posses
sive and rejecting. He is a loner, with no active member
ship in church or social organizations. 

The report is complete, and D is brought under guard 
from the detention center to court. He may not have 
seen his mother since the last visiting clay-if she came 
to see him then. He has no lawyer. The judge has been 
handed the social study prior to court, and the social 
worker is there to elaborate on the report or to answer 
questions. The child or his parent has no right to see 
the study. The social worker may have concluded that 
the boy must be removed from his home because his 
mother cannot control him, or because there are no day
time or evening supervision resources in his neighborhood 
to see that.he stays in line. 

Theoretically, the mother (or counsel if the youth were 
represented) could counter with job offers, possible reha
bilitative programs, vocational training, or Job Corps 
placement to prove institutionalization was not necessary. 
A more affluent parent could offer a special private school, 
outpatient psychiatric treatment, or group counselling for 
the wpole family. Witnesses could be offered to show 
the boy's redeeming features and his potential for con
structive action and growth. 

In D's case none of these possibilities are available. 
The .iudge listens to the social worker and to the child and 
his mother-often antagonistic to one another-then com
mits the boy to juvenile training school for an indeter
minate period, not to exceed his twenty-first year.S6 

PRISON, PROBATION, AND PAROLE 

Defendant B, the shoplifter, is ultimately granted pro
bation. She will be required to report to a probation 
officer downtown at the court at his convenience. She 
must stay in the area. She cannot change jobs, move, 
alter her marital status without permission, frequent 
places where liquor is sold, or stay out late. She cannot 

84 The D.C. CRIME COMM'N REP., ch. 3, surveyed over a thousand juvenile 
('ourt cose files and found that the typical offender referred to the collrt was n 
Negro, the product of a broken home, has done poorly in school, or was a 
dropout. Most frequently he committed his offense in his own ncic~borhood. 

~fi See the following: 
IITnke the gangs. They are violent. and by middle·cIass ctandards they arc 
antisocial ond disturbed. But within 0 slum, violence and disturbance arc 
often norms, everyday facts of life. From the inside of the other America, 
joining a 'bopping' gang may well not seem like deviant behavior. It could 
he a necessit.y for dealing with a hostile world." llANRINCTON, op. cit. supra 
note 1, at 125. 

B6 The D.C. CRIME COMM'N REP., ch. 3, and staff surveys showed that among 
juveniles referred to the court 53% were from broken homes; 12% were from homes 
on welfare; 61% had been to court beforc. Among those committed to juvenile 
institutions, a higher percenlage (660/0) were from broken homes; 31% were from 
homes on relief. Among the latter sample 88% were from homes with less than 
85.000 annual income, 75% from homes receiving less than $3,000. 

R7 See the following: 
"(1) Report to your probation officer as directed. In other words if your 
probation officers teUs you to report every Tuesday at 2 o'clOCK you report 
to him at that time-that doesn't meon 2 :30 or 2 :10. 
"(2) Continue to live with your wife-don't live elsewhere-don't get mad 
at your wife and decide to live someplace else. If you dOl you will be 
violating the terms of your probation .... 
"(3) You aren't to quit that job and take another job until nnd unless you 
get permission to do that from your probation officer. If you find a job 
where you make a hundred dollars a week instead of 60 dollars a week, you 
have to tell your probation officer about it and if he agrees then you can 
change jobs, it's up to him, and you have to get his permission first, is that 
clear? 
H(4) You arc not to aSl:lociatc with anyone on probation or parole or anyone 
of known questionable character-you are not to hang around with people 
like that, do I make myself clear? 
"(5) You are to make restitution for this mon~y Jhereof to the probation 
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associate with other law offenders. She must obey all 
laws.s7 If she does not have a job, she must try 
"diligently" to get one. Restitution may have to be made. 
In some counties, the costs of providing her with a legal 
defense must be repaid as a condition of probation.ss 

In the slum areas where life is lived on the streets and 
in the bars, where a sizable percentage of local residents 
are past offenders, the conditions of probation may not 
be realistic. SQ Probationers, like other slum-dwellers, 
probably have a greater chance of being "picked up" 
for a minor street offense because of where and how they 
live. Now, because of their special status (probationers' 
names are generally listed at their local precinct), they 
may attract even closer official attention in areas which 
police are trying to "keep clean." 

Probation officers exercise their discretion as to how to 
handle "technical violations" in different ways. If the 
officer and his probationer hit it off well, the officer will 
hesitate to be rigid, but in many cases the wide social gap 
between the middle-class 'Officer and his lower-class client 
!nhibit~ such rappo.rt. The officer can ignore minor ruIe 
mfractlOns, recogmze the day-to-day pressures of exist
e~ce, help the probationer to overcome his antiauthority 
bIas.. Or he can blow the whistle on every technicality, 
assunng the probationer's quick return to jail. 
. I.f ~ev~)Catiot; is threa!ened, th; probatitoner in many 
JunsdlctlOns Will get neIther notice nor a hearing. As
signment of counsel to indigent probationers is an acci
dent of jurisdiction.oo An unrepresented probationer can 
be refused access to the probation officer's reports or files; 
confrontation and cross-examination of unidentified 
accusers may be impossible. Bail mayor may not be avail
able during the proceeding. A full-scale probation hear
ing, like a trial on the main offense, often involves a 
contest of facts and requires witnesses, evidence, searching 
cross-examination, for which the indigent is totally with
out resources. 

Defendant 0, the indigent hold-up man, has been sen
tenced to prison. Left behind are a wife and children, 
snowballing debts. In prison, he can contribute nothing 
to his dependents' existence. His prison earnings, if any, 
are meager and are consumed primarily in commissary 
items-cigarettes, soap, candy.ol He may be drawn into 

department. They will decide how much you arc to pay, and you afe to make 
the payments regularly every week or every month as they direct. 
H(6) You arc not to usc any intoxicants at all, no type of alcohol, winet 

beer, whiskey, tequila, anything that has alcohol in it, and you try to stay 
out of any place where they sell or serve intoxicants-you ure not to go 
in these places, now do you understand that. . .. If you have occasion to 
go to a restaurant you pick out a place where they don't sell alcoholic 
drinks of any kind." Transcript, People v. '.l'irado J City Ct., Syracuse, N.Y., 
Oct. 5, 1965. 

88 SILVERSTEIN Il3. The defendant may not be told this at the time he asks for 
assigned counsel but only when he is placed on probation. In other counties the 
Judge "strongly urges" the defendant to pay the assigned counsel a fee, although 
it is not made a condition of probation. In Ohio and Virginia costs (including 
attorneys' fees) are taxed against a convicted defendant. In Florida the public 
defender may file a claim against the defendant for services which constitute a 
continuing lien against his real and personal property. 

80 U[T]he street is also a precarious, primitive society; it is the ]ocale of 
bookies and the numbers racket, of pimps and dope pushers and pay.offs and 
other parasites of poverty. The street is violent; three times I have witnessed 
shootings there. For some, the street means the threat of raids from rival 
gangs; for addicts. there is the risk of being fingered by a stooge purchasing 
his own immunity from arrest; for most, there is the fear of harassment by the 
police who seem somehow like an occupation army. tI STRINCFELLOW, op. cit. 
supra note 1, at B. See also CLASERJ 390-91. 

00 Counsel is provided in over 20 States and the Federal courts for probation 
revocation hearings. The Supreme Court of Pennsylvania has ruled it a constitu· 
tional neccssity. Commonwealth v. Maloney. 20,~ A.2d 451 (1964). 

III The average monthly earning of working prisoners in 1960 was sal. Only 
about. a third of the States have -compulsory savings programs for earned money. 
Many times only inmates assigned to prison industries can earn money. An in· 
mate's urgent need for funds to help those on the outside or to provide for mini· 
mal comforts in jail is sometimes cause to assign him to prison industries rather 
Ihan to a type of vocational training more potentially valuable to his future 
earning power on the outside. CLASER 237, 318. 
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the prison rackets to earn more.92 If the prison is distant 
from his neighborhood, he can expect few visitors to make 
the time-consuming and expensive trip.93 

His prison work duty often reflects the same educa
tional and skill deficiencies that plagued him on the out
side.94 He is apt to relate poorly to the prison's middle
class staff. 95 

While in prison, he may try to institute collateral at
tacks on his conviction by writing judges and public 
officials his version of how he was wronged. Occasion
ally such a letter with surface merit will provoke a judge 
to grant a hearing, but the aid of counsel and supporting 
investigative resources, seldom available, may be indis
pensable to success. 

At the end of one-third 'Of his sentence, he may petition 
for parole, and reapply yearly if he is turned down.o6 

Parole applications take into account the nature of the 
man's crime, his pre-prison record, his "institutional 
adjustment." 97 Even when granted, however, parole 
may depend on his having a job waiting for him and an 
approved place to live.Ds A prisoner may wait months 
after parole has been granted for these conditions to 
materialize, or until he can be mandatorily released
when his sentence less "good time" is finished. 

Back on the street, living on the dole of relatives, or 
working at a transient job, he starts anew.90 Parole con
ditions prevent him from leaving the area, from associat
ing with ex-cons like himself, from carrying weapons, 
drinking, going to "undesirable places," changing ad
dresses, marrying or cohabitating extramaritally, from 
driving a car without permission. Because 'Of his record, 
he cannot work in a bar, restaurant, hospital, and in some 
places not even in a barber shop. He cannot afford the 
compensating luxury of further training or education.loo 

02: A District of Columbia l)cpnrtment of Corrections official interviewed (April 
I. 1966) said: 

"When n man has no money at all in prison he will grub for some. That 
means he is more likely to get into the prison rackets to earn money for 
bare essentials, i.eo t cigarettes. He will more easily become a participant 
in the inegal inmate markets for oope, liquor, etc. or even more subject to 
homosexual pressures. It also means ltc will borrow from his more opulent 
buddies, and in prison a man always pays his debts, by some form of barter, 
.Dc it menial personal services, illegal altering of records, or homosexual 
nctivity." 

03 Prison era wit]l nctive family ties nrc rated better parolo success risks. CLASER 

299, 362-66. See also testimony of Attorney General Kntzenbach hefore House 
Judiciary Subcommittee No. 3 on H.R. 6964 (May 20, 1965): 

"At present, when adult prisoners havo deaths in their families and arc con. 
sidered good risks, we may permit them to visit their homo communities 
under escort of one of our officers. The prisoners or their Iamilies pay all 
transportation expenses and the salaries and per diem of the employees 
involved. This is an expensive privilege for these families, who are oftcn 
poor. 
"Also, on occasion, when a prisoner is nearing his release date and his 
home community is fairly close to the in3titution, one of onr employees may 
accompany him as a custodial escort to his home community while he looks 
for n job. The employee, in such instances, donates his own time; it is a 
tangible gesture of his faith in the accomplished rehabilitation of the prisoner. 
"But if a prisoner or his family cannot a(ford the cost of u guard. or no em. 
pl~yee is available to volunteer his time, the prisoner cannot sce II dying 
relative, or attend the funeral. or accept a job interview." 

?" Ski!ls can. of course. be acquired in prison (N.Y. Times, May S, 1966-
MIssourI defendant asks 2 year sentcncC' to study carpentry in prison shop). But 
only one-fourth of the inmates in one sample got jobs on release related to their 
prison work experience. Most initial outside jobs followed the pre·prison occu. 
pational pattern of the inmate instead. CLASER 251. 

05 Glaser points out that the inmate's contact with institutional social workers 
is a f~nction of his educational attainment. In one Wisconsin survey, 20% of 
those mmates above 8th grade had frequent Bocial worker contacts in prison com. 
pared with only ]2% of those behw 8th grade level. The survey concluded that 
tho higher education of the social workers may actually inhibit their ability to 
communicate with the lower income undereducated inmate. CLASEn 136-37. 

00 Some inmates do not bother to apply: 
uThe inmate, I think. never looked better in his life-he was clean fcd and 
fairly content. He said that it was not Blleh a bad place to be' and' that 
he liked the regime of the prison: he always knew when something was to be 
done; there was a structure to prison society to which he had known no 
parallel in his family or in Harlem, and he liked that about jail." STRtNe. 

FELLOW, op. cit. supra note I. at 54-55. 
0: "Even. if it were not true that the poor and stupid are shortchanged in the 

pohce station and courthouse, they surely are after they get to prison. Parole 
hoards a~c generally composed of reasonable, honp-st, well.meaning men, and 
when an mrna.te comes before them, they consider with as much fairness as they 
ean muster .hlS past record, his conduct while in prison, the likelihood of his 
success outSide. What a"t.Jrmines the likelihood of success? The man's economic 

Old debts have mounted while he was in prison, or he has 
acquired new debts since his return. 

In desperation, some parolees actually ask to be re
turned; 101 others revert to crime for supplemental in
come. The parolee can always be sent back to jail for 
technical violations or new offenses. He is troubled by 
the threat of police harassment-rightly or wrongly
which can lead to revocation.l02 If he is charged with 
a new offense, he can go back to prison before, not after, 
the revocation hearing. He usually has no right to as
signed counsel at such a hearing. 

In the juvenile training school (typically in a rural 
setting far from the inner city, where he lives and often 
inaccessible by public transportation), D sees his family 
infrequently; his c'Ompanionship is concentrated in the 
ranks of fellow delinquents. 

"Warwick had real criminals it seemed like 
just about everybody at Warwick not only knew how 
to pick locks but knew how to cross wires in cars 
and get them started without keys. Just about every
body knew how to pick pockets and roll reefers, and 
a lot of cats knew how to cut drugs. They knew how 
much sugar to put with heroin to make a cap or a 
bag. There was so much to learn . . . One of the 
most interesting things I learned about was faggots. 
Before I went to Warwick, I used to look down on 
faggots like they were something dirty. But while 
I was up there, I met some faggots who were pretty 
nice guys . . ." 103 

Insufficient staff and an overcrowded institution pro
vide little casework, no therapy, too much opportunity 
for abuse of the weak and nonconforming inmates. For 

situation. his associates, his place of habitation. The offender with money or 
connections can easily demonstrate that he will be able to get along without 
difficuhy; so can most professional criminals. The noncriminal impulse offender 
and the professional tend to serve time quietly in prison; they're smart enough 
to stay out of trouble. But the offender wlloee social and intellectual inade
quacies were rcsponsible for his getting into trouble in the fir.!:!t place-where 
will he go and what will he do? 

uThe answers arc obvious: back to the same street, the old crowd, the old 
routine. It is not surprising that he doesn't find early release. No wonder that 
he spends a long time behind bars. No wonder, but no fairer. We can under
stand why the poor go to jail more frequently than thu affiuent, why the smart 
spend less time behind bars than the stupid, but we should understand also that 
this sarno set of conditions makes the failures more antisocial, more bitter." 
Jackson, Who Gael to Prilon? Atlantic Monthly. Jan. 1966, p. 57. 

08 SANDS, MY SHADOW RAN FAST 184 (1965): 
u ... frequently men were still in prison futilely trying to get johs-months 
.nnd even years after the parole board had pronounced them fit to he free. 
The longest wait for any I knew personally was thirty. four months-he hael 
spent more time trying to get a job after he had been paroled than some men 
spend in prisod altogether. And many men 1 knew had waited as long as a 
year to eighteen months." 

Lack of c job was the cause of two·thirds of the overdue parole cases in one sample, 
and 01 91% of those delayed more than 20 days in another. CLAS.R 325-26. 

00 On release, prisoners generally get a set of civilian clothes, frequently com
plained of as "illfitting, cheap·cloth-wrinkles eaeily!' Some States give a small 
gratuity (SI0-50) and transportation cost8. CLASER 343: 

HIt is difficult to visualize a man so ill.equipped Iluddenly faced with the 
necessity of finding n place to stay, a way to cat and the menns to look for 
a job. If there is no home with a welcome mat out. he can stay at !1 mis. 
sian, as there is 110 centralized shelter program, or ask and qualify for 
money to get a room. He can apply for public assistance, where most 
often, there is a waiting list or delay. He can go to a private agency. 
where he is faced with other policies and rcgulations. These private agencies 
have very limited funds for emergency needs. It Goldshorough, A/ter.Care 
Agencies and the Indigent, 45 PRISON J. 44 (1965). 

100 See the following: 
"Experience has taught us that for those who are ambitious to secure needed 
education or training, a major problem presents itself in the area of main· 
tenance. Even with n part.time job the pressures of economy become too 
great, with the result that the objectivcs nrc abandoned and they seck better 
paying jobs or unfortunately, revert to delinquent or criminal activities. 1t 

Oswald, Poverty and Parole, 45 PRISON J. 41 (1965). 
lot Sec the followjng: 

HI thought of old· Tony, paroled after 39 years in prison ~ in less than a week 
he was hack at the Front Gate, begging to be let in. He had found no com· 
fortable place in that strange outside world. He had becn allowed back in. 
Even he knew where he belonged." SANDS, op. cit. sup,ra note 98. 

IO!! Most parole revocations are apparently on charges of violating technical con .. 
ditions or committing new misdemeanors. D.C. CRIME COMM'rr REP. 445. 

Thirty.two percent of the Glnser prisoner survey fearell police harassment from 
arrests and pickups. Some police do enforce a policy of keeping tabs on ex-cons 
ant! discouraging their presence in their districts. GLASER 393. 

103 BROWN, MANCUILD IN TRE PROMISED LAND 138, ]41 (1965). 



persistent misbehavior he can in many instances be trans
ferred administratively to an adult prison.104 The insti
tution decides when he is ready for release, and even 
then it may be delayed if his home remains "unsuit
able." 105 When release does come, it is usually condi
tional, revocable for "unsatisfactory adjustment" as well 
as for infringement of rules or new law violations. He can 
be kept on a ward status indefinitely until the agency 
asks the court to tenninate it. If he commits a new 
violation, the boy goes back into detention to await new 
court action.106 When he is finally discharged, D's juve
nile record, while not open to public inspection, can be 
used to impeach him in later court proceedings, or in
cluded in any pre-sentence report for an adult court. 
It follows him into the Anny. A potential employer's 
request for a police clearance as a prerequisite to employ
ment will expose it.107 

1M See NeeD, STANDAnD JUVENILZ COURT ACT § 24, comment (6th cd. 1959). 
100 Sec D.C. CRIME COMM'N REP. 710. On November 1, 1965, there were 30 

children at tLo local delinquent institution who could have been returned to the 
community if they had n "suitable" home to return to. 

239-114 0-67--11 
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CONCLUSION 

Poverty breeds crime. The' poor are arrested more 
often, convicted more frequently, sentenced more harshly, 
rehabilitated less successfully than the rest of society. So 
long as the social conditions that produce poverty re
main, no refonns in the criminal process 'will eliminate 
this imbalance. But we can ease the burdens of poverty 
by assuring the poor those basic procedural rights which 
our society ostensibly grants all citizens: the right to be 
represented by competent counsel early enough in the 
process to preserve other rights; the right to prepare an 
adequate defense, the right to be free until convicted, the 
right not to be jailed solely because of lack of money to 
remit a fine or make restitution, the right to parole, the 
right to a clean start after prison. In withholding these 
fundamentals from any citizen, society reveals a poverty 
of its own. 

100 During the average nfter-cnre period of one year, 42% of juvenile releases 
commit new offenses in the District of Columbia. D.C, CRIME COMM'N REP. 709. 

107 Ketcbam, Unfulfilled Promise of tb. Juvenilo Courl (NCCD, 1961). 



Appendix D 

MANPOWER REQUIREMENTS IN THE 

ADMINISTRATION OF CRIMINAL JUSTICE 

by Lee Silverstein 

This paper surveys the types of criminal cases to which 
the right to counsel has been extended and the volume of 
criminal prosecutions in the courts. It estimates the cur
rent need, in terms of manpower and of money, for 
adequate operation of both the defense and prosecutorial. 
functions. The paper also projects the needs of the 
criminal justice system by the end of the next decade. 

I. THE NEED FOR LAWYERS 

The need for lawyers in the administration of criminal 
justice is a function of both the constitutional and statu
tory framework which requires lawyers to represent the 
State and the accused and the number of defendants who 
are processed through the State and Federal systems each 
year. 

A. CONSTITUTIONAL AND STATUTORY REQUIREMENTS 

1. State Courts. The primary requirements for coun
sel are in prosecutions for felonies, defined for the purpose 
of this paper as crimes punishable by death or by impris
onment for longer than a year. The State is typically 
represented by a county or district prosecutor. See 
Nedrud, The Career Prosecutor, 51 J. CRIM. L., C. & 

P.S. 343 (1960). At present there are approximately 

Lee Silverstein is a research attorney of the American 
Bar Foundation. He is a native of West Virginia and 
practiced law in Charleston for seven years following his 
graduation from Columbia Law School. He also received 
a Master of Laws degree from Harvard Law School. Mr. 
Silverstein was a member of the faculty of the University 
of Pittsburgh Law School for four years. He is the author 
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3,200 prosecutors' offices in the States. In any kind of 
proceeding where lawyers are provided for indigent de
fendants, the prosecutor's office usually appears for the 
State. Thus, as constitutional and statutory require
ments for defense counsel are extended, the prosecutor's 
office also has additional work. 

On the defense side, Gideon v. Wainwright, 372 U.S. 
335 (1963), requires that counsel be offered to an indigent 
State court defendant. As the Supreme Court has in
dicated in a series of per curiam rulings following the 
Gideon decision, the requirement applies not only at trial 
but also at the stage of arraignment on the indictment or 
information, when the defendant is required to plead. 
It also applies at the stage of sentencing. Moreover, 
counsel is required at the preliminary examination if it 
is or may be a critical stage of the prosecution, White v. 
Maryland, 373 U.S. 59 (1963), and testimony at the pre
liminary examination taken in the absence of counsel is 
inadmissible at trial because of the lack of opportunity for 
cross-examination, Pointer v. Texas, 380 U.S. 400 (1965). 
The decisions in Escobedo v. Illinois, 378 U.S. 478 
(1964), and Miranda v. Arizona, 384 U.S. 436 (1966), 
require that counsel be provided shortly after arrest 
in certain circumstances. Before the police may question 
a suspect, they must tell him that he has a right to remain 
silent, that he has a right to employ a lawyer, and that if 
he cannot afford a lawyer, one will be provided for him 
at no charge. If this procedure is not followed, any in
criminating statement taken from the accused is inadmis
sible at trial. From the viewpoint of legal manpower, 
these cases suggest not only a need for early availability 
of defense counsel but also a need for legal advice to 
policemen and sheriffs, either from the prosecutor or, in 
larger cities, from a police department attorney. If an 
appeal is available as a matter of right in a felony case, the 
State must provide counsel to an indigent appellant. 
Douglas v. California, 372 U.S. 353 (1963). 

Beyond these minimum constitutional requirements 
that apply throughout the Nation, counsel must b~ pro
vided in additional kinds of cases in certain States. The 
Fifth Circuit Court of Appeals has extended the Gideon 
rule to misdemeanors. Harvey v. Mississippi, 340 F.2d 
263 (1965) i McDonald v. Moore, 353 F.2d 106 (1965). 
This rule has been accepted in Texas, Braden v. State, 
395 S.W.2d 46 (1965), and Georgia, Taylor v. City of 
Griffin, 149 S.E.2d 177 (1966) (dictum in intermediate 



appellate court), but rejected in Florida, Watkins v. M or
ris, 179 So. 2d 349 (1965). New York, first by judicial 
decision, People v. Witenski, 15 N.Y.2d 392, 207 N.E.2d 
358 (1965), then by statute, N.Y. County Law 
§ 722-a, requires counsel for misdemeanors. The stat
ute applies to any crime where a sentence of imprisonment 
may be imposed. In California the Gideon rule has been 
extended to misdemeanors. In re Johnson, 62 Cal. 2d 
325, 398 P.2d 420 (1965). See also Patterson v. State, 
231 Md. 509,191 A.2d 237 (1963); State v. Anderson, 96 
Ariz. 130,392 P.2d 790 (1964). In Massachusetts a rule 
of court adopted in 1964 requires counsel for any charge 
punishable by imprisonment. Counsel are also being pro
vided for misdemeanors by statute or court rule in New 
Hampshire, Maryland, Illinois, Wisconsin, Minnesota, 
Texas, California, Oregon, and other States. A recent 
decision in Washington applies Gideon to a misdemeanor. 
Tacoma v. Heater, 409 P.2d 867 (1966) (strong dic
tum). Three States have ruled that counsel need not be 
appointed for a misdemeanor. They are Connecticut (see 
De Joseph v. Connecticut, 385 U.S. 982 (1966); North 
Carolina, State v. Bennett, 147 S.E.2d 237 (1966); and 
Arkansas, Winters v. Beck, 297 S. W.2d 364 (1965), cert. 
denied, 385 U.S. 907 (1966); North Carolina, State v. 
Bennett, 147 S.E.2d 237 (1966). Two courts have ruled 
spedfically that the constitutional right to counsel does 
not extend to mere traffic offenses. People v. Letterio, 16 
N.Y.2d 307, 213 N.E.2d 670 (1965); McDonald v. 
Moore, 353 F.2d 106, 108 (5th Cir. 1965) (strong dic
tum). Both courts mentioned the problem of obtaining 
sufficient defense lawyers. It is possible that the Supreme 
Court will extend the Gideon rule to at least the more 
serious misdemeanors. 

Many States, by statute or rule of court, are providing 
counsel for a petitioner in a habeas corpus proceeding or 
comparable postconviction remedy, although the pattern 
is uneven from State to State. At the time of the Bar 
Foundation survey in 1963, 38 States were providing 
counsel to some extent for postconviction remedies, while 
12 States had no provision for counselor no experience, 
or appointment was rare. SILVERSTEIN, DEFENSE OF THE 

POOR 141 (1965). Although the Supreme Court has not 
ruled on the precise question of a right to counsel in post
conviction proceedings, see Lane v. Brown, 372 U.S. 477 
(1963), the Court has several times expressed the desir
ability of adequate State remedies to raise Federal ques
tions by way of collateral attack on a State conviction, so 
that the Federal courts need not entertain so many writs 
of habeas corpus. See Case v. Nebraska, 381 U.S. 336 
( 1965) (concurring opinions). The National Confer
ence of Commissioners on Uniform State Laws, partly 
because of the Case decision, adopted a Revised Uniform 
Post-Conviction Procedure Act in 1965. Section 5 of the 
Act provides for appointment of counsel in both the trial 
and reviewing court. 

Under various statutes, decisions, and local practices, 
counsel are being provided for the poor in certain other 
criminal and quasi-criminal proceedings. These include 
hearings on revocation of probation or parole, sexual 
psychopath hearings, juv~nile court delinquency proceed-
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ings, extradition hearings, and coroners' inquests. See 
SILVERSTEIN, DEFENSE OF THE POOR 143-44 (1965); 
Skoler & Tenney, Attorney Representation in Juvenile 
Court, 4 J. FAMILy ..... 77 (1964). 

a. Time of Appointment of Counsel. The procedure 
in the States varies greatly as to the stage of a criminal 
prosecution when counsel is first provided. If lawyers 
are provided for the poor at the stage of first judicial 
appearance or at the preliminary examination, a consid
erable amount of additional lawyer service is needed, es
pecially if the committing magistrates sit in several scat
tered locations in the county. The requirements of the 
Escobedo and Miranda cases, supra, have led at least one 
city to experiment with providing counsel on a 24-hour 
basis, and the matter is under discussion in other cities. 

b. Standards of Indigency. Another factor that varies 
greatly among the States is the method of determining 
eligibility for assignment of counsel. The stricter the 
system for determining how indigent a defendant must 
be to qualify, the less the amount of legal services needed. 
Rules of eligibility are usually unwritten, but in most 
courts financial ability to raise bail is considered, and in 
a few courts it precludes appointment of counsel. This 
practice raises a serious constitutional question of equal 
protection. See SILVERSTEIN, DEFENSE OF THE POOR, ch. 
7; Silverstein, Bail in the State Courts-A Field Study 
and Report, 50 MINN. L. REV. 621 (1966). Other 
factors frequently considered are wages or salary of the 
accused, ownership of real property, ownership of auto
'mobile and other tangibles, ownership of stocks and 
bonds, and bank accounts. 

In many courts the test of eligibility is extremely sim
ple, consisting of the single question, "Do you have money 
to hire a lawyer?" Some courts require an affidavit of 
poverty or its equivalent before counsel may be ap
pointed. A few courts, chiefly located in larger cities, 
employ a detailed written questionnaire or affidavit. 

c. Manner of Offering Counsel. Another factor af
fecting the demand for legal service for the indigent is 
the manner of offering counsel. The Bar Foundation 
survey disclosed a spectrum of practices, ranging from a 
virtual insistence that the defendant accept the appoint
ment to an omission to inform the defendant that he 
has a right to counsel, thereby leaving it to him to take 
the initiative and request counsel. Obviously, the more 
fully defendants are informed of their rights, the more 
lawyers will be needed. 

2. Federal System. The constitutional and statutory 
requirements in the Federal courts are much simpler to 
state since they are uniform. In the civilian courts the 
Federal Government is represented by lawyers in the Jus
tice Department and U.S. Attorneys appointed for each 
Federal district court. Under Johnson v. Zerbst, 304 
U.S. 458 (1937), the Criminal Justice Act of 1964, 18 
U.S.C. § 3006A, and the Federal Rules of Criminal Pro
cedure, a lawyer must be provided in felony and mis-

I 
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demeanor cases and from the first appearance before a 
U.S. Commissioner through appeaU 

B. VOLUME OF CASES 

I. State Courts. Table 1 reports the number of de
fendants prosecuted for felonies in the State courts, based 
on the filing of an indictment or information. The total 
is 314,000, including the District of Columbia and Puerto 
Rico. If the defendants are counted at the stage of first 
appearance before a magistrate, the numbers would be 
somewhat larger, and if the count is made at the stage 
of arrest, the numbers would be still larger. 

Table 1.-Felony Defendants in State Courts, 1965 
or Latest Available Year 

State 
Population, 

1965 Felony 
(estimate) defendants 

Estimated 
proportion 
indigent 

Present 
budget for 
counsel in 
trial court 

Thousands Percent Thousands 

~I~~~~~===========:===:::::=: 3, m 4, ~~~ ~~ 1 m 
Arizona_______________________ 1,609 1,600 25 1 100 
Arkansas______________________ 1,960 4,111 57 122 
Californla_____________________ 18,605 35,614 65 1 6,000 
Colorado______________________ 1,969 4,000 51 1 320 

g~~~i~~_u_~::::::::::::::::::: 2, ~~~ I, m ~l 1 21~~ 
District of Columbia____________ 803 1,510 61 207 
Florida________________________ ~', ~~~ 6, 588 ~~ I, ,oj~ 

~:~:i~=:::::::=::=::=:::::::: 7!l 8, ~~~ 38 1 30 
Idaho_________________________ 692 813 66 155 
lilinols____________ ____________ 10,646 9,576 60 1 700 
Indiana.______________________ 4,886 4.557 55 1 150 
lowa__________________________ 2,760 7,004 47 175 
Kansas________________________ 2,234 4,971 59 1 160 

~~~f~~~t-::::::=:::=:::=:=::: ~: m ~: ~~~ ~~ ~ 
Maine________________________ 993 1,100 55 145 
Maryland______________________ 3,521 8,666 60 1 200 
Massachusetts_________________ 5,384 5,731 41 2 187 
Michigan______________________ 8,219 10,093 49 1375 
M!n~es~tao-------------------- 3,555 2,768 61 185 
Mlsslsslpp'--__________________ 2,322 2.444 60 122 
Missourl______________________ 4,498 6.639 57 1100 
Montana______________________ 706 712 80 160 
Nebraska_____________________ 1,477 2.991 71 1290 
Nevada_______________________ 440 1.350 60 1130 
New Hampshi,e________________ 669 954 66 '50 
New Jersey____________________ 6,775 11,882 37 1154 
New Mexico___________________ 1,029 1,601 55 17 
New York_____________________ 18,075 21,264 47 2,407 
North C~rolina_________________ 4,914 7,000 60 492 
North Dakota__________________ 652 355 58 24E 
Ohio__________________________ 10,247 13,871 53 1500 
Oklahoma_____________________ 2,483 3,380 50 1135 
Oregon________________________ 1,900 4,452 56 I 160 
Pennsylvania__________________ 11,521 19,686 52 394 
Puerto Rico____________________ ____________ 4,554 55 1290 
Rhode Island__________________ 895 859 61 153 
South Carolina_________________ 2,543 11,870 60 0 
South Dakota__________________ 703 1,409 60 138 
Tennessee_____________________ 3,846 12,221 43 '250 

As indicated in table 1, most defendants are unable to 
afford counsel for their defense.2 The median figure for 
all the States is 58 percent, which is probably a fairly re
liable national average. This would mean that counsel 
must be provided, or at least offered, to approximately 
175,000 felony defendants in the State courts each year. 

Except for 12 States, it is impossible to obtain reliable 
statewide information about the number of misdemeanor 
prosecutions. The Bar Foundation report includes an 
estimate of 5 million misdemeanor cases a year for the 
State courts, excluding traffic cases, based on a projection 
from figures for these 12 States. Probably no more than 
25 percent of such defendants are unable to afford 
counsel. 

2. Federal System. The Annual Report of the Direc
tor of the Administrative Office of the U.S. Courts for 
1964 shows 31,733 cases commenced, including 1,255 in 
the District of Columbia, and 33,381 defendants disposed 
of, not counting those in the District. The Report does 
not separate felonies and misdemeanors, but an analysis 
of the manner of commencement of actions suggests that 
about 24,000 of these cases were felony prosecutions. 

The Report does not show what proportion of the de
fendants was indigent. The Attorney General's Com
mittee on Poverty and the Administration of Federal 
Criminal Justice found that in the four Federal district 
courts surveyed, the proportion of defendants with as
signed cOlljnsel varied from 11 to 52 percent, although 
high waivers in one district and lack of records in another 
cause the figures to be on the low side as an indi
cation of povert1. The proportion of defendants who 
did not make bail is no doubt a better indication of 
poverty: Here the figures ranged from 23 to 83 percent. 
It is probably fair to say that at least 50 percent of the 
defendants in Federal district courts are eligible for ap
pointment of counsel under the Criminal Justice Act, or 
some 16,000 defendants a year. A 75 percent figure, a 
generous estimate, would mean 25,000 defendants. The 
actual number almost certainly lies between these two 
estimates. 

II. MANPOWER AND FINANCIAL NEEDS OF 
THE PRESENT SYSTEM 

A. MANPOWER NEEDS 
Texas_________________________ 10,552 23,000 62 '200 
Utah__________________________ 990 1,519 55 10 S C 0 h "d h .. 
Vermon!.. ________ "___________ 397 554 67 53 I. tate ourts. n t e prosecutIOn SI e t e positlOn 
Virginia_______________________ 4,456 6,705 61 459 of district attorney is full tim. e in many large cities and Washington____________________ 2,990 4,818 55 '100 
West.VirginiL________________ 1,812 2,388 63 60 part time in most small ones. The extent of civil duties 
~~~~~~~~:::==::==:::::::::=:: 4, ~j~ 5, ~~~ ~~ 'l~~ varies from State to State. Information about the time 

~~t3Iaii:::::::::::::::::=: ____ ~~~~~~~ _____ ~~~~:~~_ ---------5ii"1 ______ ~~~~~~ ~~~~ir~dt~! b~~s~~~~~a~f~nt~~~V~~i~a~9~3~ies ~~ 't~~~ 
27 States are summarized in table 2. In States of the 

1 Estimate. 
2 State appropriation. Southeast and a few other States, the prosecutor is lle-
3 Compensation is paid only in capital cases. 'bl fIt' d th . b t d t b f 11 
I Average for years 1963 ($177,000) and 1964 ($130,000). This is for capital cases only. sponsl e or severa coun leS, an e JO en s 0 e u 
Note.-The felonl figures for each State are the most recent reliable information available. time. Elsewhere, the job is usually limited to one county 

In some instances the figure from Silverstein, Defense of the Poor, table I, is used for lack and is usually part time except in large and some me-
of more recent data. The percentage of defendants who are indigent is based on the docket d' . . ffi h . 
study as reported in that table, or, in a few instances, on more recent data. mm-SIze CItieS. In some places the 0 ce as a mIxture 
~~~~~~~~~~~~~~~~==~--------~~~ 

1 The military courts require lawyers for prosecution, defense, and judging 
Under the Uniform Code of Mili1ary Justice, 10 U.S.C. §§ 827, 838, the authority 
convening a general or special court·martial is required to appoint a trial counsel 
and defense counsel. The trial couDsel represents the prosecution, and defense 

couDsel reprcscnts the accused, nlthougll he is entitled to obtain other counsel if 
he wishes. 

2 The estimated percentages for c8ch State Bre based on data gathered by the 
Bar lloundation in its 1963 survey, 8S updated by more recent information where 
available. 
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Table 2.-Time Spent by Prosecutors in Selected States, 1963 

Responses from Bar Foundation survey 
Page numbers in 

State Defense of 
(interviews and mail questionnaires combined) the Poor. 

vols. 2 and 3 

Alabama __________ ._ 19 circuit solicitors out of 37 in State responded; 6-7. 
all devoted full time to duties (over 30 hours 
per week). Alaska _______ , ______ 3 out of 4 district attorneys responded; all were 26. 
full time. Arizona ___________ .• 10 out of 14 county attorneys replied; in the 37-38. 
larger counties the office was full time, else-
where part time. Arkansas ___________ 13 out of 18 prosecuting attorneys replied; 50. 
Little Rock office was full time with 5 full-
time and 1 part-time assistant for 2 counties; 
elsewhere positi~n was mostly part time. Colorado ____________ Ali 18 district attorneys replied: of 6 inter- 98-99. 
viewed, only Denver is considered by law to 
be full·time position, but 4 others said that they 
actually spent over 30 hours per week, and 1 
spent 20-29 hours. Of 12 replying by mail, 8 
said they put In over 30 hours a week; all 
others said 20-29 hours. 

ConnecticuL. ______ . 4 out of 8 State's attorneys replied; I was full 114. 
time, the others part time with varying 
amounts of time. Delaware ___________ Prosecution was handled by deputy attorneys 124. 
general, who were part time. All devoted 
at least half their time to the office. Georgia _____________ 11 solicitors general were interviewed from 11 168. 
judicial circuits including over half the State's 
population. All were full time except 1, who 
spent over 30 hours per week. Also 15 
other solicitors general replied out of 29 
circulated; all but 6 of these 15 were part 
time. Hawaii ______________ County attorney in HonolUlu was fu II time and 177. 
had staff of 13 attorneys. Hawaii County at-
torney had staff of 3 and devoted most of his 
lime to civil duties. other 2 counties similar 
to Hawaii County. I daho ______________ All 44 prosecuting attorneys responded. Pos/- 189-190. 
tion was full time in only 2 counties. Else-
where average was 20 to 30 hours cer week. 

louisiana ___ . ___ • ___ Of 6 district attorneys interviewed, were full 294. 
time and 1 part lime; 5 of the 6, including the 
part-time man, spent considerable time on 
civil duties. 14 out of 26 other district at-
torneys answered by mail; of the 14, 5 were 
full time, 8 were part-time, and 1 did not 
answer. 

Massachusetts _______ 6 out of 9 district attorneys replied; 1 was full 339. 
time,3 spent over 30 hours, 1 spent iO to 29 
hours, 1 spent less thanl0 hours. 

Mississippi.. ________ 14 Qut of 18 district attorneys replied; all but 2 406. 
were part time. Under Mississippi law dis-
trict attorneys may elect to be full time at 
larger salary or part lime at smaller amount. 
7 district attorneys devoted more ·than 30 
hours to duties, 2 devoled 20-29 hours. MissourL __________ 76 of 115 prosecuting attorneys replied. All (Gerard, 1964 
were permitted private practice, and only 9 Wash. U.l.Q. 
devoted full time to official duties. 270,324) 

of full-time and part-time lawyers. For example, in 
Peoria County, Ill., population 202,000, the State's At
torney and two assistants are full time, while eight other 
assistants are part time. . 

The amount of lawyer time devoted to prosecution is 
undoubtedly inadequate in many communities. The 
Bar Foundation survey uncovered widespread dissatis
faction among prosecutors, many of whom said they 
lacked sufficient legal assistance. 

The problem of adequate funds for representation 
in criminal cases is not limited to the defense. Al
though the primary focus of the present survey has 
been on representation of indigent accused persons, 
each prosecutor who participated in the survey was 
asked, "Do you feel the funds you have are adequate 
to run your office?" Replies indicated that the 

Page numbers in 
State Responses from Bar Foundation survey Defense of 

(interviews and mail questionnaires combined) the Poor, 
vols. 2 and 3 

Montana ____________ Nearly all county attorneys were part lime, even 429. 
in larger counties where they were authorized 
to employ deputies. 

Nevada _____________ 7 out of 17 district attorneys replied; those who 452-453. 
did not were in thinly populated counties with 
minimal criminal business. Of the 7, 3 were 
full time, 3 s~ent over 30 hours a week, and 1 
sp~nt 10-19 ours. 

New Hampshire _____ 8 out of 10 county attorneys replied. 4 spent 462. 
20-29 hours a week on official dUties, 4 spent 
10-19 hours. None had any assistants. 

New York ___________ 48 out of 62 district attorneys replied. In coun- 536. 
ties approaching a million ~OPUlation or more, 
position was full time New York County 
district attorney had 92 full-time assistants). 
Of 10 interviewees, all sgent at least 20 hours 
On official dUties. Of 3 mail respondents, 2 
spent less than 10 hours, all others spent 10 
or more. 

North Carolina _______ 15 out of 24 solicitors replied; 2 were full time. 
and all others spent OYer 30 hours per week. 

557. 
Dhio _____________ ._ Of 88 prosecuting attorneys 10 werei nterviewed 596-597. 

and 50 replied br mall. 6 of 10 interviewees 
and 8 of 42 mai respondents said they were 
full time. Among part-time replies, 20 s~nt 
more than 30 hours a week, 13 spent 2 29 
hours,l1 spent 10-19 hours, and 2 spent less 
than 10 hours. 

South Carolina _______ Almost all solicitors in State replied. All were 667. 
yart time. 5 spent more than 30 hours a week 

spent 20-29 hours, and 1 spent 10-19 hours. Tennessee __________ 19 out of 23 attorneys general replied. Most had 695. 
heavy case loads, and many needed additional 
staff, but others operated on a part-time basis. 

Texas ______________ 17 district attorneys were interviewed; most felt 714,716. 
their office was a full·time duty; 9 felt the 
number of assistants was inadequate. Of 72 
district attorneys queried by mail, 42 re-
plied. Of the 42, 23 were full lime, 19 part 
lime. Of the 19, 12 spent over 30 hours a 
week,7 spent 20-29 hours, and 1 spent 10-19 
hours. 

VermonL ___________ 9 out of 13 State's attorneys replied. 1 was full 744-745. 
time, ~, spent over 30 hours a week, 4 spent 
20-29 hours, and 1 spent 10-19 hours. 

Washington _________ 28 out of 39 prosecuting attorn~s replied. In 777. 
the larger counties they serve full time. Of 
22 responding by mail, 2 were full time,S 
s~ent over 30 hours a week, 13 spent 10-29 

ours, and 2 spent less than 10 hours. 
Wisconsin ___________ 47 out of 71 district attorneys replied. Of the 805. 

47, 13 were full lime, and 32 part time. 
Wyoming ___________ 22 out of 23 county attorneys replied. None was 823. 

full time. 3 spent over 30 hours per week on 
their duties, including civil duties, 11 spent 
20-29 hours, and 8 spent 10-19 hours. 

problem is serious in many states, especially in rural 
areas. For example, of 73 county attorneys respond
ing in Kansas, almost all complained of inadequate 
funds. They mentioned specifically lack of suffi
cient professional staff, lack of investigative staff, 
and inadequate salaries. In Louisiana. 67% 
of the prosecutors said they lacked adequate'tunds, 
in Idaho, 68%, in New York, 56%, in Ver
mont, 89% (8 out of 9). A prosecutor in 
Tennessee, located in a county where law students 
assist assigned counsel in preparation of cases, said, 
"I'd like to see a public defender office established, 
then he'd be as busy as I am and wouldn't have his 
cases any better prepared." The conclusion that 
emerges is that in a great many counties neither the 
prosecution nor the defense side is adequately 
financed. Money is lacking to prosecute all who 
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violate the law, while at the same time funds are 
too low to provide a completely adequate defense 
for those who are prosecuted. More resources are 
needed on both sides of the scales of justice. SILVER

STEIN, DEFENSE OF THE POOR 149 (1965). 

Information gathered in 1965 by the National District 
Attorneys Association from prosecutors in 45 States con
firms the Bar Foundation findings on full-time and part
time prosecutors. The NDAA survey also reveals great 
variations from State to State and within certain States 
as to the time required for civil vis-a-vis criminal duties. 
For example, the prosecutors of Alabama spend almost 
all their time on criminal duties, whereas those in Arizona 
spend a significant proportion of their time on civil duties, 
ranging from 25 to 60 percent in different counties. 

The NDAA survey shows that the number of assistant 
prosecutors varies considerably among cities of approxi
mately the same population. The number apparently 
depends on whether they are full time or part time, the 
number of assistants assigned to civil duties, the volume 
of felonies and misdemeanors, and other factors. These 
variables make it difficult to state the manpower needs 
of prosecutors' offices. Table 3 shows the number of 
assistants for counties between 500,000 and 1,000,000 
population in 1960. 

Data for counties with a population of more than a 
million, obtained either from the NDAA surveyor the 
Bar Foundation survey of 1963, show similar varia
tions: 

City or county 

Los Angeles .. __ ••••••...••••....••••...•••...•••...• 
Detroit. •••••••..•.••••...••...•.•••..•••••...••••.. 
Buff~lo ••.•••••.••••.••..••••.•.•.••..••••....••••.. 
Kings (Brooklyn) ••••••••.••••....••.•..•••....•••••. 
New York (Manhattan) ...••••••..•.••...••••..•..•••. 
Nassau County, N.y ••.•..•.••....••.•..••••.....••••• 
Philadelphia •••.•.•••.....••....•.•••.••••......•••• 
Pittsburgh ..•••...••.•....••••..•••••...••.•....•••• 
Cleveland •••••••..••••..•.••....•••..•.•••.••...•••• 
Milwaukee ••••••.••••••...••••...••••....•..••..•••• 
Houston .••••••...••••....•••...•.••.•..•••.....•••• 

County 
population, 

1960 
(Thousands) 

6,038 
2,666 
1,065 
2,627 
1,698 
1,300 
2,002 
1,628 
1,648 
1,036 
1,400 

Number of 
assistants 

178 
55 
23 
85 
96 
39 
50 
20 
30 
16 
52 

On the defense side lawyers are needed for all of the 
314,000 defendants prosecuted for felonies, except those 
who waive appointment of counsel. Waivers should de
crease as the implications of Gideon v. Wainwright are 
fully realized in the State C:lUrts. Even though a large 
majority of defendants plead guilty, a lawyer is needed 
for the plea bargaining process and to make sure that the 
sentence is proper. See NEWMAN, CONVICTION 215-17 
(1966); 'l'REBACH, THE RATIONING OF JUSTICE 84-91 
(1964); SILVERSTEIN, DEFENSE OF THE POOR 137-38 
(1965). Of the 314,000 defendants, at least 175,000 are 
financially unable to employ counsel. An unknown addi
tional number can pay something, but not the full cost of 
their defense. Perhaps 1 defendant in 10 can afford to 
retain good private counsel at the minimum fee recom
mended by the bar association or established by the going 

Table 3,-Salaries of State Prosecutors and Salary 
Range of Assistants in Medium-size Cities, 1965 

County popu· Prosecutor's Number of Salary range 
City lation. 1960 salary assistants of assistants 

(Thousands) 

Birmingham •••.•••••..••••.. 635 $14,200 8 $9,000-$13,800 
Phoenix •••••••••••••••••••.. 664 15,000 32 6, 760- II, 580 
Sa.n Francisco •••.••••..••••.• 740 ···--26;000· 26 8,860- 23,470 
Miami •••• , •••..•••••.••••.. 935 38 6,000- 18,000 
Atlanta •••••••..•••••••••••. 556 19,750 11 8,400- 12, 000 
Honolu lu ••••••..•••••.•••••. 500 17,000 12 7,560- 16,150 
Crown Point (Gary) ••••..••••. 513 16,500 14 3,600- 10,500 
Louisville ••••• , ..••••..••••• 611 7,200 10 6,300- 7, 500 
New Orleans ••..••...••..•••• 628 17,500 20 7,200- 12,000 
Minneapolis ••.••••..••••.••• 843 17,000 18 8,260- 13,680 
Kansas City •.••.....••••.••• 623 15,000 21 5,500- 9, 000 
Suffolk County, N.y •••.•••••• 667 25, 000 21 6,500- 18, 122 
~es~hest~r County, N.y •.•...• 809 26,880 16 9, 850- 20, 270 
CmclOnali ••.••••.•..•••.•.•. 864 16,500 19 3,200- 12,400 

~eeaTtre~::=: ::::::: ::::: ::::= 
627 15,000 12 8,700- 11,200 
935 13,500 33 6,660- 12,060 

Source: National District Attorneys Association. 

practice, while another 1 or 2 defendants can afford to 
employ an attorney of lesser ability at a more modest fee. 

Lawyers are also needed for felony appeals, postcoI?-vic
tion remedies, misdemeanors, and other proceedmgs. 
Again we find the threefold division of clients into the 
poor, the self-sufficient, and the middle group who can 
pay part of their own way or afford only legal service that 
may be substandard. 

What are the manpower needs on the defense side in 
the State courts? Limited available information on the 
actual caseloads of defender offices indicates that one law
yer can handle 150 felony cases a year with a fair degree of 
thoroughness, at least in an office located in a large city 
where the staff consists of several full-time lawyers. In
deed, some defender offices have case loads considerably 
larger than this figure. The lawyer time involved for 150 
cases, on a basis of 1,600 working hours per year, would 
average 10.7 hours per case. For a conservative figure 
of 150,000 indigent defendants per year (about one-half 
of 314,000 in the State courts), the full-time services of 
1,000 lawyers would be required. This need could be 
satisfied either by 1,000 full-time defenders or a combina
tion of full-time and part-time defenders. If a high esti
mate of 200,000 indigents is considered, then 1,333 
lawyers would be required. 

It is unrealistic to assume that all defendants would 
be represented by defenders. At present no more than 
about one-third of the indigent defendants are repre
sented by defenders; the others have assigned counsel, 
or at least they are located in counties with assigned 
counsel systems. We can expect that on the average 
it probably will require more lawyer time per case on 
an assigned counsel basis than under a defender sys
tem. Allowing 1 ~ times the defender figure for as
signed counsel representation, and assuming that de
fenders continue to represent about one-third the total 
indigent felony defendants, it may be estimated that 1,333 
lawyers would be required for 150,000 defendants, and 
1,777 lawyers would be required for 200,000 
defendants. 

If we assume that defenders represent one-half in
stead of one-third of all indigent defendants, the num-



ber of lawyers required for 150,000 indigents would be 
1,250 per year, and for 200,000 indigents, the number 
of lawyers would be 1,667. 

Thus, under the various assumptions stated here, 
the lower and upper limits of the lawyer need can be 
bracketed at 1,000 and 1,800 (rounded from 1,777) 
per year. 

These computations do not allow for representation 
in appeals, postconviction proceedings, misdemeanors, 
juvenile delinquency cases, or miscellaneous other pro
ceedings. Based on the limited data available from 
large offices providing virtually complete services, such 
as the public defenders of Los Angeles and San Fran
cisco and the Legal Aid Society of New York City, it 
is probable that the total lawyer time required for all 
these other needs would not exceed that described for 
felonies, or certainly would not exceed it by a great 
amount. Thus it is probably safe to say that the 
total manpower needs for representation of all indigents 
lies somewhere in the range of 2,000 to 3,600 lawyers 
per year. This should be compared with a current 
total of between 300 and 400 defenders, of whom about 
three-fourths are full time. The need also should be 
compared to the total national manpower pool of 
about 200,000 lawyers in private practice. 

2. Federal System. There are 94 U.S. Attorneys and 
approximately 725 Assistant U.S. Attorneys who repre
sent the Federal Government in criminal and civil cases in 
the Federal District Courts and Courts of Appeals. The 
Department of Justice has a staff of 140 attorneys in the 
Criminal Division stationed in Washington and 2 assigned 
to other cities. In addition, much criminal work is done 
in the Tax and Antitrust Divisions. 

On the defense side lawyers are needed for approxi
mately 33,000 defendants prosecuted each year in the 
district courts for felonies and misdemeanors, also 
for appeals and for at least some habeas corpus 
proceedings. As stated previously, it is estimated 
that 50 to 75 percent of the Federal defendants are eligi
ble to have counsel provided under the Criminal Justice 
Act of 1964. This includes not only defendants who 
can pay nothing toward the cost of their defense, but also 
those who can pay something but not enough to retain 
private counsel. A provision of the Criminal Justice Act 
(18 U.S.C. § 3006A(f)) authorizes the court to order 
partial payments by such a defendant, to be paid to de
fense counsel, to a legal aid agency or bar association, to 
an investigator, or to the clerk for reimbursement of the 
Federal appropriation. 

B. FINANCIAL NEEDS 

]. State Courts. Information gathered by the Na
'donal District Attorneys Association shows that the 
salaries of prosecutors and their assistants vary greatly 
among cities of comparable population located in various 
parts of the country. The differences show up clearly in 
table 3, supra, listing offices that serve a: population of 
500,000 to 1,000,000. The salary of the head of the 
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office ranges from $7,200 in Louisville to $26,880 in West
chester County, while that of the chief assistant is from 
$7,500 to $23,470. Moreover, there is some variation 
among offices within each State, apparently depending on 
population and volume of criminal business. 

The National District Attorneys Association has 
gathered information on the total budgets for individual 
prosecutors' offices in the States, but the information is 
not available at this time. However, by projecting in~ 
formation that is available fol' "ertain counties as to 
salaries, number of assistants, an~ .}tlmber of secretaries, 
it is possible to make a very rOU3h projection of the 
amount being spent in individual States. From this a 
total national figure of $94 million can be estimated; this 
should be regarded as only a very rough figure to be 
refined as additional information is obtained. 

On the defense side it is difficult to obtain information 
about most of the State systems, since payments to 
assigned counsel or defender offices are most commonly 
made by the counties rather than the States, and no 
State office collects information about the amounts paid. 
Nevertheless, it is p03sible to make at least an informed 
guess based on information gathered from 300 sample 
counties in the Bar Foundation survey in 1963, supple
mented by current information from the National Legal 
Aid and Defender Association and a few States where 
accurate financial information is available. The figures 
appear in the last column of table 1, supra. The total 
of $16.9 million should be considered a very rough esti
mate of what is being spent currently by the States for 
defense of indigent persons. It is hoped that more exact 
estimates can be developed later on the basis of informa
tion to be gathered from individual counties. More
over, any significant change in a State system could 
seriously affect the amount being spent, e.g., extension 9f 
service to misdemeanors, change in policy on waiver of 
counsel, liberalization of eligibility rules, or establishment 
of public defender offices. 

Another point is that the amounts in table 1 constitute 
public contributions to defense of the poor. Private and 
private-public defender offices provide a considerable 
amount of defense services from private funds in New 
York, Philadelphia, Buffalo, Rochester, Cleveland, Kan
sas City, New Orleans, and additional cities in New York, 
Pennsylvania, Ohio, and other States. The total amount 
is not much over $1 million. Many of the grants from 
the Defender Project of the National Legal Aid and De
fender Assoication have been made to establish or enlarge 
such offices. Legal service grants from OEO covering 
criminal cases should also be considered. Another type 
of private defender service is the law school defender pro
gram. Several services of this type have also been 
funded by the Defender Project. (This Project originally 
received a grant of $2.3 million from the Ford Founda
tion in 1962 for a five-year program. A supplemental 
grant of $2 million was made in 1964. In 1965 a second 
supplemental grant was made in the amount of $1.8 mil
lion for the development of coordinated assigned counsel 
systems as distinguished from defender offices.) 
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Another way to view State and local support of systems 
for defense of the poor is to compare expenditures made 
by counties of similar population located in different 
States. This was done in the Bar Foundation study, 
where financial data were collected for counties of vari
ous sizes using assigned counselor defender systems. 
This study found wide variations for the same kind of 
system within the counties in each of five population 
groups. In the smaller counties the median cost per de
fendant for defender systems was higher, if only because 
assigned counsel were poorly compensated. In medium
size counties the median cost of the two systems was about 
the same. In large counties the median cost per defend
ant was lower for defender systems. The report sug
gested "that the larger defender offices afford opportuni
ties for lower unit cost because of the volume of cases." 
SILVERSTEIN, DEFENSE OF THE POOR 68 (1965). 

2. Federal System. According to information fur
nished by the Department of Justice, the operating 
budget for next fiscal year for the Department's Criminal 
Division is $3.6 million. The 92 U.S. Attorneys' offices 
throughout the country employ a total of 667 Assistant 
U.S. Attorneys. The budget for these offices is about 
$19.6 million per year. Estimates vary on the percentage 
of time spent by U.S. Attorneys' offices on criminal mat
ters, but it may reasonably be assumed that it is between 
40 and 50 percent. Thus, the total expenditures for 
prosecution in the Federal system are between $11.4 and 
$13.4 million per year. 

The Criminal Justice Act of 1964 is being financed by 
an appropriation of $3 miIIion. The Judicial Confer
ence of the United States has a Committee to Implement 
the Criminal Ju,stice Act, headed by Chief Judge John 
S. Hastings of the Seventh Circuit. At a recent meeting 
in the third circuit, Judge Hastings said: 

About the appropriations, as I indicated, we had 
no guideline to furnish any assistance. The Justice 
Department in its testimony before the committee 
when it was considering this legislation made an un
educated guess, I would say, of about $3~ million 
a year. Our committee recommended $7Y2 million 
for the first year, and we thought that would quickly 
prove to be inadequate. 

The House Subcommittee held extended hearings 
on this budget presentation and was quite sym
pathetic to the views of the committee. As a matter 
of fact, it took very little issue with what the com
mittee presented but felt that since we had nothing 
to go by in the way of experience, the recommenda
tion should be cut, and they cut it to $3 ~ million. 

Then it got to the Senate, and the Senate for some 
unknown reason-I suppose stimulated by the de
sire for economy-cut it to $3 million. So that is 
the way it is in the present appropriations bill. 

In fairness to the Congressional committees, how
ever, I must say that Congressman Rooney, chair
man of the House subcommittee, and Senator Mc
Clellan of the Senate subcommittee have indicated 

3 Judge Hastings Inter reported! UIt now appears that the appropriation of 
$3,000,000 made for fiscal yent 1966 .. ~ will be adequate for that, year." 57 J. 
CIIIM. L •• C. 8< P.S. 426, 428 (1966). 

they realize this might be entirely inadequate, and 
they stand ready, when the need is shown, when the 
money runs out, to sponsor supplemental appropri
ations to enable us to go ahead with the program. 

One thing that was taken out of our budget re
quest, which would be of interest to the judges and 
the lawyers as well, is that there is no appropriation 
for administrative expense. Most of us think this is 
unfortunate, but it arose because it was not clear 
just what fQrm this administration of the Act should 
take. We have again, I think, the indicated under
standing that once it becomes clear what the most 
effective way of administering the act may prove to 
be, I think we can reasonably look forward to ade
quate appropriations for that purpose. 39 F.R.D. 
401-02 (1966).8 

III. UNMET NEEDS UNDER PRESENT STATE 
SYSTEMS 

It is obvious that neither the prosecution nor the de
fense side is adequately financed under many, if not most, 
of the State systems. In many localities prosecution sal
aries are too low, professional and secretarial staffs are in
adequate, and insufficient funds are available for 
investigation. 

Lawyers who serve the poor may be divided into two 
groups, defenders and assigned counsel. See generally 
SILVERSTEIN, op. cit. supra) chs. 2,3; ASSOCIATION OF THE 

BAR OF THE CITY OF NEW YORK & NATIONAL LEGAL AID 

AND DEFENDER ASS'N, EQUAL JUSTICE FOR THE AC

CUSED (1959). As of December 20, 1966, the National 
Legal Aid and Defender Association listed 253 defender 
organizations, including 178 public, 20 private, 24 private
public, and 31 assigned counsel programs. During 1965, 
144 of these offices reported handling 244,845 cases. The 
entire States of Massachusetts, Rhode Island, Connecti
cut, Delaware, and Florida are covered by defender of
fices, also the District of Columbia and Puerto Rico. De
fender offices are also located in 22 other States, chiefly 
in the larger cities (Arizona, California, Colorado, Illi
nois, Indiana, Kansas, Louisiana, Minnesota, Missouri, 
Nebraska, Nevada, New Jersey, New York, Ohio, Mary
land, Oklahoma, Pennsylvania, South Carolina, Tennes
see, Texas, Utah, Washington). Three additional States 
have law school programs (Georgia, Mississippi, Wyo
ming). Four States have appellate or postconviction de~ 
fender offices (Indiana [postconviction only], Wisconsin, 
Minnesota, Oregon). Two States have local-option de~ 
fender legislation that has not yet been utilized (Iowa 
and Hawaii, but plans are under way in Hawaii). In 
all States combined, defender offices are probably han
dling about 35 percent of the indigent felony prosecutions, 
the remainder being handled by individual assigned 
counsel. 

In the Bar Foundation study each defender who was 
interviewed was asked, "Do you have adequate funds to 
run your office?" Of 46 defenders who replied, 22 (48 
percent) said they did not. On .he basis of these answers 

l 
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and related answers from defenders and judges, the study 
concluded that half or more 'Of the defender offices lacked 
adequate financing or needed additional staff members, 
and that a public defender office is more likely to be ade
quately financed than one that depends solely on private 
donations. SILVERSTEIN, op. cit. supra, at 43. 

Despite the growing number and importance of de
fender offices, some form of assigned counsel system is 
still in use in about 2,900 of the 3,100 counties of the 
United States. A number of large cities have assigned 
counsel systems, notably Baltimore, Detroit, Milwaukee, 
Dallas, Houston, San Diego, and Seattle. Also some 
cities that have defender offices rely heavily on assigned 
counsel to supplement the defender service, e.g., Buffalo, 
Cleveland, Cincinnati, New Orleans. 

Table 1, supra, indicates that either nothing or very 
little is being spent for assigned counsel systems in a few 
of the States. In South Carolina, Kentucky, Louisiana, 
and Missouri no funds are available for assigned counsel, 
even for reimbursement of e,xpenses, and the same is true 
in most counties of Arkansas. Utah in 1965 enacted a 
local-option law permitting each county to provide com
pensation, but it is not known whether any counties have 
done so: (Defender offices in Columbia, S.c., New Or
leans, Salt Lake City, St. Louis City and County, and a 
few smaller places in Missouri provide some relief from 
this situation.) In two States, Georgia and New Jersey, 
assigned counsel are compensated only in capital cases. 
In New Jersey this will change on January 1, 1967, as 
the result of the decision in State v. Rush, 46 N.J. 399, 
217 A.2d 441 (1966), which holds that the county or 
State must provide compensation in noncapital as well as 
capital cases; otherwise the lawyers' services, which are a 
form of property, would be conscripted without adequate 
compensation." 

In another group of States, some compensation is pro
vided for assigned counsel, but the statutory maximum 
amounts are so low that they are grossly inadeauate, e.g., 
West Virginia and South Dakota. The same is true in 
many individual counties in other States where the court 
determines the amount of compensation. Since the 
Gideon decision, 16 States have amended their laws to do 
one or more of the following: provide compensation for 
the first time, increase the maximum amount, remove the 
maximum entirely, or provide compensation for the first 
time in noncapital felonies or in misdemeanors.5 

Despite all this legislative activity, however-and the 
movement has by no means spent itself-there re
mains a large number of relatively poor States and 
individual counties that cannot be expected to Drovide 
adequate compensation for counsel, or defender sys
tems, no matter how hard they try. These States and 
counties have such limited financial resources and so 
many other demands for public expenditures that it is 
practically impossible for them to provide adequate 
financial support for defense of indigents either now 
or in the foreseeable future. 6 The same is true for 
the prosecution in many of these places. 

It is difficult to say how much additional money 
would be needed to provide adequate financing for 

4, On this point four decisions arc contra: United States fl. Dillon 346 F.2d 633 
(9th Cir. 1965). ~eTt. denied. 382 U.S. 978 (1966); Warner v. Commonwealth 
<\00 S.W.2d .209 (Ky. 1966); State v. Clifton. 247 Ln. 485. 172 So. 2d 657. 667 
(1965); Wemer v. Fulton County. 113 Ga. App. 343. 148 S.E.2d 143 cert. denied 
38.<; U.S. 958 (1966). • • 

G The States are Alnba?'lu, Illinoio, Kansas, Mis9issippi, Nevada, New Hampshire, 
New York, North CarolIna, North Dakota, Oklahoma, Pennsylvania Tennessee 
Texas, Utah, Virginia, and Washington. " 

o In some States where the per capita income or the State as n whole is fairly 
high but the income in some counties is low, n possible solution is n State system 
of. fina.ncing. This is. the present system in Massachusetts, Rhode Island, Delaware, 
VtrgJm8, North Carohna, Tennessee, and Alaska. In West Virginia. the State pays 
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the State systems of prosecution and defense. For the 
prosecution, present budgets total approximately $100 
million. It is probably safe to say that no more than 
another $100 million, and perhaps no more than $50 
million, would meet the present needs of prosecutors' 
offices, at least for their criminal duties. 

It is even more difficult to estimate the need on the 
defense side, because the State systems keep changing 
as counsel is provided in additional kinds of cases or 
at earlier stages of the process. The following para
graph from DEFENSE OF THE POOR (p. 68), provides 
at least a clue to the amount that may be needed: 

This brings us to a direct confrontation with the 
financial problem generated by Gideon v. Wain
wright, the cost of providing counsel for every in
digent felony defendant in the state courts. How 
much would it cost a year to do this by an assigned 
counsel system? Table 15 provides at least a rough 
guide to the answer. As shown in Chapter 1, Table 
1, the number of felony defendants is about 300,000 
a year, and about half of them have free counsel 
provided because of their indigency. According to 
Table 15, median cost per defendant for counties of 
various sizes ranges from $50 to $149. If these fig
ures are multiplied by 150,000 defendants, they yield 
a product of $7,500,000 to $22,350,000 a year. If 
the highest figures from Table 15 are used instead of 
the median figures, the product is $32,100,000 to 
$92,550,000. Comparable figures are not available 
f6r. defender counties, but, on the basis of closely 
related data on costs, as shown in Table 18, it seems 
reasonable to conclude that the minimum amount 
would be higher and the maximum would be lower 
than the corresponding figu.res for assigned counsel 
systems. 

I t should be noted that these figures do not allow for 
felony appeals, misdemeanors, postconviction remedies, 
or miscellaneous other cases. Since the present expendi
tures in the State systems are roughly $17 million for 
felony representation in tlle trial courts, it is evident that 
much larger amounts will be needed. In the Federal 
courts $3 million has been appropriated for representa
tion of approximately 15,000 to 20,000 defendants, in
cluding appeals and misdemeanors. This is $150 to $200 
per defendant. At this rate, pa.yment of counsel for the 
150,000 defendants in the State courts would require 
$22.5 to $30 million (a conservative figure) . Of the $17 
million now being spent in the States, about half is spent 
in just three States-New York, Florida, and California. 
(See table 1 supra.) Together they contain 21 percent 
of the population of the United States and 20 percent of 
the felony defendants. Thus if the current rate of spend
ing in these three States is projected for the other States, 
a total of about $45 million would be required, or $28 
million more than the present leve1.7 The New York and 
California figures include representation for misde
meanors; the Florida figure does not. All three include 
representation for appeals and for postconviction reme-

for representation in felonies, the counties in misdemeanors. In Alabama tho 
counties pay for counsel in r.apital cases, the State jn noncnpital cascs. In Florida 
the State pays about haH the total cost, ehieRy in salaries of public defenders and 
their assistants, while the counties pay other expeDses 01 the defender offices and 
al80, in most counties, the Ices of 8ssigned counsel in capital cases. In California 
the State recently appropriated SSOO,OOO to defray approximately 10 percent of tho 
total cost of assigned counsel nnd defender systems, t11e remainder of the expenee 
to be borne by the co un tics ns previously. Several State legislatures have made 
i'ppropriations faT tranncripts for indigent appellants. 

1 On the bnsi. of the figure for Cnlifornia alone. the SO·Stnte totnl would be 
about $60 million. 

I 
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dies to the extent that representation is required by State 
law. One should bear in mind that the figures for these 
States, high as they seem, may still not be high enough, if 
measured by a standard such as that of the Criminal Jus
tice Act or the formula set forth in State v. Rush, supra, 
the recent New Jersey decision: 

The rate should reimburse assigned counsel for his 
overhead and yield something toward his own sup
port. In approximate terms, the overhead of the 
average law office runs about 40 percent of gross 
income. To meet that expense and yield something 
to assigned counsel, this court suggests compensation 
at 60 percent of the fee a client of ordinary means 
would pay an attorney of modest financial success. 
46 N.]. 399, 413, 217 A.2d 441, 448 (1966). 

A similar formula has been deve!oped in Wisconsin, 
where the Supreme Court has specifically approved an 
assigned counsel fee of two-thirds the minimum bar as
sociation fee. Schwartz v. Rock County, 24 Wis. 2d 172, 
128 N.W.2d 450, 455 (1964). Nevertheless, it is prob
ably safe to say that the total present needs of the State 
systems of defense, including appeals and misdemeanors, 
are somewhere between $40 million and $100 million. 
This does not allow for such costs as investigation, ap
pellate transcripts, and representation in other proceed
ings, particularly in juvenile court. 

For a theoretical discussion, see Hazard, Rationing 
Justice,8 J. LAW & ECON. 1 (1965). 

IV. PROJECTION OF NEEDS 

A. EXPANDING' AND SHIFTING POPULATION 

The popUlation of the United States has passed 190 
million and it will soon pass 200 million. Demographers 
have predicted that it will reach 300 million by the year 
2000. Moreover, the pronounced trend toward urbani
zation is expected to continue. An ever smaller propor
tion of Americans is able to produce all the food needed 
by the total population. Most cities have ceased to grow 
in population within their political boundaries, since all 
the buildable land has been used up, but the suburbs are 
growing rapidly. The FBI Crime Reports indicate that 
the per capita incidence of crime is highest in large cities, 
moderate in other cities, and lowest in rural areas. 
Moreover, the FBI Reports show that the per capita in
cid~nce of crime is increasing from year to year, although 
some of this probably results from better systems of re
porting crime and from the increasing proportion of 
YOJ.!.ng people in the total population. From 1963 to 
1964, the FBI found that the sharpest increase in crime 
occurred in suburbs, where the increase was 17 percent 
compared with 11 percent for the country as a whole. 

The natural effect of the continued growth and ur
banization of the population, all other things remaining 
the same, will be to increase the volume of crime and the 
number of persons who must be prosecuted and defended. 

8 The dccicion in Case v. Nebraslca, 381 U.S. 336 (1965), involving a postconvic
tion remedy I was referred to above. The State of Pennsylvania has applied the 

Probably a population of 300 million, as against the pres
ent population of about 200 million, would result in more 
than lYz times the present volume of prosecutions. The 
number would be more like double. If we add the factor 
of increasing rates of crime, assuming that the trend re
ported by the FBI will continue, the increase would be 
more than double. 

B. CHANGING LEGAL NORMS 

1. Extension of the Gideon Rule. It seems likely that 
the Gideon rule will be extended to additional kinds of 
cases, including but not limited to postconviction rem
edies, juvenile deliquency proceedings, and misdemean
ors.s There is also the possibility that the Gideon rule 
will be extended to civil cases generally. See Comment, 
Right to Counsel in Civil Litigation, 66 COLUM. L. REV. 

1322 (1966). Undoubtedly, expansion of the Gideon 
rule will increase the requirements for counsel on both the 
prosecution and defense sides, but mainly on the defense 
side. 

2. Bail Reforms. As against these factors suggesting 
increases in the requirements for counsel, recent and 
probable future changes in bail practices should result in 
a reduction of the needs for defense counsel. Some of 
the defendants who effect their release through recogni
zance, 10 percent cash deposit, or lower amounts of bail 
will be able to employ their own counselor at least con
tribute a part payment toward the cost of their defense. 

C. SOCIAL AND PENOLOGICAL REFORMS 

It is difficult to predict the effect of the present pro
grams of the Office of Economic Opportunity and other 
programs designed to eliminate poverty. To the extent 
that economic deprivation is a cause of crime, the raising 
of minimum levels of income should reduce the volume 
of crime or at least cause a redistribution of the kinds of 
crime. 

Expansion of police forces, improved police training, 
and introduction of modern communications and scien
tific equipment should aid the police in apprehending 
and prosecuting criminals. This might have the effect 
of increasing the need for legal services, since the 
volume of cases would increase. At the same time, 
the greater likelihood of apprehension might reduce the 
volume of crime. 

Reforms in penology should also affect the volume of 
crime by reducing the amount of recidivism. Improved 
probation and parole services, establishment of halfway 
houses, reform of prison administration, and improved 
juvenile treatmerit facilities should all have a tendency to 
reduce the volume of criminal prosecutions. 

D. COST OF FROJECTED NEEDS 

It is most difficult to predict the cost of the projected 
needs, since so many variable factors must be considered. 

Gideon rule to a hearing on revocation of probation. Commonwealth ex reI. 
Remeriez v. Maroney, 415 Po. 534, 20~ A. 2d 451 (1964). 



One possible approach is to assume the highest need as 
to all relevant factors. This assumption would have the 
advantage of setting an upper limit for prediction pur
poses. The upward factors are population increase and 
urbanization, increasing incidence of crime, extension of 
the Gideon rule, and improved police efficiency. In 10 
years there would be a national population of 220 million 
persons, of whom at least 150 million would be living in 
or near cities, including 55 million in or near the 10 largest 
cities. The rate of reported crimes, arrests, and prose
cutions would be perhaps 30 percent higher than at pres
ent. There would be approximately 400,000 felony de
fendants and 7 million misdemeanor defendants prose
cuted each year in the State courts. The Federal courts 
would have 50,000 criminal cases a year. At least 200,000 
of the State felony defendants would require free counsel, 
and another 50,000 to 100,000 would require partial sub
sidy. Between.1 and 2 million misdemeanor appoint
ments would also be required. The Federal courts would 
require about 25,000 appointments. 

If the State systems are adequately financed and if the 
present purchasing power of the dollar is maintained, ap
proximately $200 million would be required for the prose
cution and $75 to $100 million for the defense. The 
Federal system would probably require about $19 million 
for the prosecution and $6 million for the defense. Ad
ditional amounts for the State systems would be needed 
for costs of investigation, expert witnesses, and appellate 
transcripts. There is also the matter of representation 
for appeals, postconviction remedies, juvenile delinquency 
hearings, etc. One can only speculate about the costs of 
representation and related expenses in all these kinds of 
cases, since little or no information is available on present 
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costs. Possibly the total would be no more than $100 
million. 

If we change these rather conservative and pessimistic 
assumptions about the future, the total costs would of 
course be lower. At best, however, it is certain that they 
will be more than the present costs would be if the State 
systems were adequately financed. The population in
crease alone would require a 15 percent rise in cost. 

E. CAPACITY OF EXISTING INSTITUTIONS TO MEET FUTURE 

NEEDS 

Without adequate financial support the existing insti
tutions can barely meet current needs, let alone future 
needs. With sufficient support, however, the institutions 
will probably be adequate. Prosecutors' offices can simply 
add more deputies, more investigators, and more secre
taries. The same is true of defender offices. Assigned 
counsel systems, however, will have more difficulty in 
keeping pace with the need, especially in more populous 
counties. If a county with a population of half a million 
or more attempts to assign counsel for misdemeanors and 
felonies, from a stage soon after arrest to final appeal, and 
for juvenile court and other proceedings, it will need an 
administrator, probably working full time, to keep track 
of the assignment rosters, payments, and other matters. 
Such a system, if adequately financed, costs more to oper
ate than a defender system would cost. Even in smaller 
communities a defender system O{iers many advantages. 
We may expect a continued growth in the size and num
ber of defender offices in the next decade, although they 
are not usually needed in small rural counties. 



Appendix E 

MODERNIZED COURT ADMINISTRATION 

by Norbert A. Halloran 

Efficient derical and administrative management is 
important to the proper functioning of the criminal 
courts. Most courts could benefit substantially from 
the introduction of more modern methods and machin
ery into their court derk's offices. Many tasks of the 
courts can be helpfully mechanized and even computer
ized. Computers and improved manual and mechan
ical techniques can schedule proceedings to obtain better 
use of judge and courtroom time and to prevent attorney 
conflicts and fruitless appearances. They can prepare 
COHrt docket records, indexes, notices, and reports. They 
can be used to monitor criminal prosecutions, check on 
procedural delay, review pretrial detention, and to as
sign counsel. They can monitor arrest warrant status 
to ensure that when persons come to police or court 
attention, it is known whether other warrants are out
standing against them, and if so, whether these warrants 

Norbert A. Halloran holds a B.A. in political science from 
the University of Minnesota and an LL.B. from George
town University Law School. He is a member of the 
District of Columbia Bar. For 15 years he has worked in 
the field of systems management for government and pri
vate industry. He is now an advanced systems planner 
for the International Business Machines Corporation. 
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are currently in force. Computers can help with the 
selection, time accounting, and compensation of jurors. 

The techniques appropriate for particular courts will 
vary with the workload of that court, the kinds of cases 
it deals with, and the methods used to handle them. Al
though the precise procedures must reflect local rules 
and practices, certain basic functions are common to 
most court clerk's offices. This paper considers clerical 
and administrative techniques appropriate for courts 
with varying needs. For smaller courts with few cases 
manual and punched card methods are suggested. Com
puter methods are appropriate for busier courts. Man
ual, mechanical, and computer techniques will be dis
cussed for each of the following basic court functions: 

maintaining case histories and statistical reporting, 
case monitoring and scheduling, 
document preparation, and 
case indexing. 

The cost of automating government work can be a 
sensitive point for public officials, especially at the city 
or county level, where changes of this kind receive local 
publicity. Decisions to use computers for given work 
may rest on many grounds and sometimes other advan
tages overshadow cost considerations: the ability to make 
fast and critically accurate changes in payroll accounting, 
for example, or to swallow a clin1bing workload that 



manpower increases alone cannot keep pace with. In 
addition, there may be byproducts of better management 
controls, better service, and better morale, but these 
factors are hard to quantify. 

For those who must approve computer expenditures, 
it is a great help if taxpayer savings-or at least the avoid
ance of any net increase in the cost of government-can 
be demonstrated. This demonstration would be hard to 
make were it necessary to advocate computers for criminal 
courts alone, since the task that can be mechanized is not 
large enough. At best, the criminal caseload in a few of 
our largest cities would support a punched card system. 
But merging the information handling chores of criminal 
courts with other organizations in local government may 
provide an economically sound way to put computers to 
work for criminal justice. And byproduct benefits should 
be obtained. Merging records administration of prose
cutors, sheriffs, and the major courts would eliminate 
duplicate files and greatly assist the work of coordinating 
resources that usually must be shared across departmental 
lines. 

SYSTEM SIZE COMPARED TO COURT 
CASELOAD 

The chart below shows the costs that could be expected 
if court information were automated. The chart's five 
columns represent counties of varying population to be 
served. For example, an urban county of one million 
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people would fall in the range of the second column. A 
computer center for such a county, dedicated mainly to 
justice functions, can be estimated to cost between 
$150,000 and $225,000 per year. Please note the follow
ing items concerning the chart: 

1. It assumes a fully integrated county justice infor
mation system, serving all civil and criminal courts 
and the prosecutor's office. 

2. The cost range includes the cost of electronic data 
processing personnel and equipment. This would 
be offset by clerical savings that might very substan
tially reduce the cost. 

3. If operations in all 310 urban counties (all above 
the "manual" column on the right) were mecha
nized, it would affect about two-thirds of the U.S. 
population. 

4. The kind-of-case proportions in each column, for 
example the number of small civil claims as com
pared with the number of general civil cases or 
felonies, are estimates derived from court adminis
trators' reports of 10 States. 

5. One c'olumn's high range will overlap the low range 
of its neighbor because the computer system sizes 
overlap. 

6. For the purpose of this analysis the character stor
age allocations (the number of letters or numbers) 
per case were as follows: misdemeanors-200, 
felonies-300, regular civil-500, and all other-
300. 

System Size and Court Caseload Range 
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CASE HISTORIES, CASE MONITORING, AND 
STATISTICAL REPORTING 

are not geared to do this effectively. What is needed is an 
accounting system for criminal prosecutions and case 
monitoring, a daily watch on all cases before the court 
designed to point out those being processed too slowly or 
otherwise needing special attention. This system should 
serve as both an operational control and a source for 

The administration of criminal justice is a process in 
which mass efforts must mOVL masses or cases through a 
varying cycle of events. Existing court records systems 
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status reports and statistics from which standards of court 
performance can be derived. 

The court's historic record of its cases consists of: 
(1) docket books in which entries about case events are 
made, usually by hand as they occur, (2) original casefile 
documents which are filed in a numbered case jacket, and 
(3) a variety of schedules, work lists, calendar lists, etc. 
relating to cases pending in the court. 

The docket book may be either bound or loose leaf; nor
mally it contains a page for each case filed in the court. 
On this page an entry is made for each event, and this 
becomes the case history. Sometimes case history entri.es 
are made on the case jacket cover as papers are inserted, 
or two histories are maintained, one on the jacket cover, 
one in the docket book. 

The case history found in the docket book is the prime 
public record, even though it is not an original record but 
is a paraphrased transcription from the original docu
ments. Court clerks sometimes view themselves more as 
court archivists than court administrators, and case his
tory sheets frequently are designed to do little more than 
accommodate historical purposes. Little thought has 
been given, it seems, to improving the format of this 
record to increase its utility for court administration. 

There is no apparent standard design for the docket 
page. In some jurisdictions parts of the page wiII be 
dedicated, through preprinted captions, to specific pieces 
of information about a case. But the more common tend
ency seems to be to keep caption printing and a fixed 
format to a minimum. The docketing clerks simply make 
entries down the page, the lowest posting being the latest 
one. As a result the docket histories are very difficult to 
work with efficiently for purposes requiring fast visual 
extraction of key facts from many pending or terminated 
cases, as in calendaring or statistical reporting. Thus 
they are seldom relied upon for everyday needs. Supple
mentary duplicate records will usually be necessary for 
the case-oriented clerical jobs that keep the court run
ning: calendaring, bail bond accounts, statistical tabula
tions, attorney assignment accounts, etc. 

OPTIMUM MANUAL 

Most courts need a good manual system; a suggested 
format for manual criminal case accounting is attached 
(exhibit A). Basically it is a refurbished form of the 
present docket book history record with some additions 
to permit case progress accounting. 

Theform combines information needed both for public 
record and court administrative purposes. At the same 
time, the new format would discourage anything but the 
shortest possible notation regarding case events on the 
theory that docket books should not" contain elaborate 
statements of information that appears in, and can well 
be checked in, case document files. 

More important, exhibit A shows how present docket 
sheets could be redesigned to permit easy hand-posting 
and visual taking of information. 

The format, which could be varied to meet the needs 

of each jurisdiction, groups case information into these 
categories: 

(1) The defendant-~ame, address, pedigree, bail 
status, name of ball bondsman and bond amount, 
and name and address of defense counsel (or indi
cation of waiver of counsel). 

(2) The prosecution-description of the charges, date 
of preliminary hearing, grand jury action plead-
ing, motions, and trial. ' 

(3) The disposition-trial outcome, kind and severity 
of sentence imposed, and whether probation report 
was submitted. 

In the final design it is probable that several cases, 
separated by heavy horizontal rulings, could be included 
on one side of a single page. Within the individual case 
section lighter horizontal rules would separate prosecution 
events by charge. Vertical columns highlight prosecution 
event dates. Shaded columns are used to enter the 
number of days that elapse between one prosecutive event 
and the next. Numbers to be shown in these "dayr 
elapsed" columns could be quickly determined from pre 
printed tables (similar to intercity mileage charts on road 
maps) on which date intervals are computed. 

Although the new form is designed as a docket book 
page, it could also be printed on heavy stock suitable for 
loose ve~tical fili?g in open tubs during the period the 
cases on It are actIve. 

All ~ntries could be hand-posted as a normal part of 
docke!mg procedure, adding little to what is already being 
done m most ~ourt~. The ~onnat is tailored to felony 
courts, but a SImplIfied verSIOn would be as useful for 
misdemeanor courts. 

To find data a court clerk could sight down the key 
columns and note the number of each case in which he 
sees an abnormal situation which might warrant the 
presiding judge's attention. By similar Rcanning, clerks 
could tr~nscribe data for monthly statistical reports. Or 
al~ernatIvely, the statistics gathering job could he accom
plIshed by :period~cally copyi'n!5 docket book pages on a 
photographIc copIer and sendmg the copies to the State 
court administrative office. 

PUNCHED CARDS 

When ~eports are req~ir~d from a punched card system, 
the scanmng and transcnbmg tasks described above would 
be accomplished by machine. A deck of active cards 
would be maintained, no more than a few cards per case 
in which case events in shortened or coded form would 
be keypun~hed .. Basically, this is the procedure now used 
by .courts III Plttsb~rgh, Los Angeles, and San Diego, 
whIch have mechamzed calendaring. 

There is room enough for only 80 or 90 letters or digits 
on a punched card, enough space to store about 15 dates . ' transactIOn numbers, or short words. Data per case can 
be increased by adding more cards, but this complicates 
the mechanics of cross-referencing cards belonging to the 
same case and may make the file too unwieldy. In a card 
system the fewer cards per case, the better. 



To do eve:r;J. the simplest daily accounting and monitor
ing jobs for a docket carrying more than one to two 
thousand open cases would require a punched card system. 
Although machine searches of this size docket could be 
completed in several minutes, the nature of the file inter
rogation would have to be fairly simple because of the 
limited information in the cards. A typical search ques
tion might be, "How many and which civil cases have 
been continued more than once?" or "How many indigent 
criminal defendants have waived counsel?" For this size 
docket these questions could not be answered readily, if 
at all, from manual records. 

';;inaIly, punched card equipment introduces a big 
psychological advantage over manual systems for a data 
analysis job such as docket monitoring, which has an 
auditing objective. The task becomes depersonalized, its 
results printed out in a routine way. 

COMPUTER 

Much more data about active cases could be stored 
and kept current economically in a computer file than 
on cards. In fact the fully automated criminal docket 
could contain skeletal histories of all active prosecu
tions including at least as much detail as is now entered 
in the docket history sheet, and perhaps more informa
tion than is now available about areas that are sensitive 
or of frequent administrative concern, such as counsel 
assignments, bail bonds, or jail status. 

With an electronic data processing system, case his
tories would be built up as a docket file in tape or disk 
storage from complaints, indictments, informations, and 
similar original records. From this automated docket 
file the computer would print monthly and daily cumula
tive docket history summaries, mechanizing the task of 
posting entries in docket books. 

As these case summaries were being printed, they would 
be alphabetically arranged, thus eliminating need for a 
party name index. After each case name there would 
appear a resume of the events up to the date of the sum
mary. Cases closed during a given year would be alpha
betically merged by the computer into a permanent an
nual docket summary of closed cases. 

This greater depth of information and the computer's 
ability to make subtle data comparisons and retrievals 
mean that more sophisticated analysis of docket conditions 
would be possible. Not only the status of cases, but the 
situation of defendants could be evaluated: their deten
tion and whether counsel has been requested or waived. 
Workload analyses could be tailored to the needs of 
the judge, the prosecutor, and the chief of probation. 
Intensive statistical correlations might be made of such 
items as charges versus pleadings; pleadings versus sen
tencing; prison or probation sentences versus repeated 
offenses; pretrial jailor bail. versus conviction rates; uni
formity of sentencings by offense, by judge, and in re
lation to factors in the defendant's background. Over 
the course of time sentencing patterns and the case out
comes could be compared in terms of successf~l rein-
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tegration of the offender in the community and 
recidivism. 

SCHEDULING 

Of all the court's administrative tasks the one most 
difficult is to schedule its proceedings. Sch~dules ~etting 
specific trial~ for a fixe? ?ay are next. t? ~posslble to 
achieve on elther the cnmmal or the clvll slde. Sched
ules must nearly always be tentative. This may be the 
most trying weakness of judicial administration and is 
caused by a combination of the workload l?roblems, ad
ministrative methods, and the lengths to whlch courts are 
willing to go to accommodate the convenience of attorneys 
and parties. 

The scheduling problem frequently is not as complex 
in the criminal as in the ch,;l calendar. There are usually 
fev.er participants in a criminal case, attorney conflicts 
are less frequent, and the court holds a tighter rein on 
the essential party, the defendant. Nevertheless, the 
court clerk's burden of keeping track of where the defend
ants are-waiting in jail, nn bail, at large, or serving 
time-complicates criminal proceedings in ways not ap
plicable to the civil branch, where lawyers are responsible 
for keeping tabs on the essential parties. 

Because civil scheduling has more problems and its effi
ciency affects the judicial resources available for both 
criminal and civil work, it merits brief discussion. The 
multijudge, metropolitan civil court has to manage a con
gested docket of thousands of cases; it must shepherd each 
action through pleading skirmi&hes, discovery, pretrial, 
and settlement conference to a settlement or to eventual 
trial. At least three-fourths of all lawsuits are settled 
eventually, but many are settled on the eve of trial, so 
the court is saddled with almost the same amount of pre
trial records and calendaring as if all cases had gone to 
trial. The scheduling tasks for pretrial, settlement con
ference, and finally trial do not begin until after the parties 
indicate that they are "ready" for trial. Any time after 
being placed in the "ready" condition, cases can go on the 
court calendar. This is the point at which civil litigants 
in our more seriously backlogged courts begin a long wait 
for trial. 

The term "calendar" seems to be used in a number of 
different senses, sometimes to mean all cases ready for 
trial, but more often in the narrower sense of only those 
which clerks have tentatively earmarked for trial during 
the court's current calendar year or session. The calen
dar may be viewed as those cases that have been put into 
waiting order for trial. Practices vary widely; what fol
lows is a general description to give a sense of how most 
calendaring systems operate. 

The scheduler, or calendar clerk, transfers the oldest 
ready cases from the total backlog to the calendar, keep
ing them in queue both as to age and readiness date. 
For this procedure he may do no more than. physically 
move case jackets to a special place in the file. He may 
set up control cards, or punched cards if calendaring is 
mechanized, or he may transzribe the names of these 
cases into a calendar book in which specific pages are al-

I 
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located to specific trial months. Whatever the method, 
there will be many changes and juggling of names before 
the moment of trial. 

For trial scheduling, calendared cases are given tenta
tive trial dates and are transferred in batches to weekly 
and daily calendar call lists. From these lists the trial 
workload can be distributed as judges become available. 
The number of cases listed for each call is determined 
by how fast those currently being called are tried or 
settled. 

At a weekly call the case attorneys appear before the 
calendar or assignment judge and confirm both their 
readiness for trial and their ability to appear with parties 
and witnesses at trial on a given day. There may be 
daily calendar calls at which the procedure is repeated, 
and assignments of specific cases to specific courtrooms 
may be made. 

It is by no means certain that every case on the daily 
call will get to trial that day or) conversely, that there 
will not suddenly be empty courtrooms) perhaps late in 
the forenoon after the day's list has been exhausted and 
it is too late to call in other cases. 

Courts cannot firmly schedule trials because: last-min
ute settlements free courtrooms and judges unexpectedly 
(parties may settle even as late as during selection of the 
jury or during trial); last-minute postponements are 
caused by attorneys having conflicting engagements at 
another trial (this happens frequently in many cities be
cause trial practice tends to be concentrated in a relatively 
small group of attorneys) or by parties or witnesses not 
appearing at trial; trials may take more or less time to try 
than expected; and courts cannot predict with complete 
accuracy when today's trial will end and therefore do not 
know for certain how many courtrooms will be available 
for new cases tomorrow. 

The call list itself is a daily dilemma. If the list is too 
long, in effect padded, there are sure to be enough cases 
to fill all courtroom vacancies, but some parties will be 
sent home, causing inconvenience and added expense. 
Conversely, if the "call in" list is not padded, or if a par
ticular morning call produces more than the average set
tlements aud postponements, the assignment judge will 
run out of cases before he has filled the open courtrooms. 

In one major city the trial call for one day showed 76 
cases raIled with only 12 able to go to trial. Most of the 
others had attorney conflicts. Ironically, there were 14 
court vacancies that day, so 2 courtrooms stayed empty 
even though thousands of aging civil cases were backed 
up awaiting trial. 

MANUAL 

Where the calendar is large enough to present coordina
tion rroblems yet not to warrant a mechanized system, 
simple 3 x 5" vertically filed carn systems as well as hori
zontally filed visible-edge cards should be considered. 
Horizontal card file equipment consists of thin drawers 
each containing 30 to 60 5 X 8" cards, filed flat, and 
held in place in pockets or holders. C"rds ?.re over
lapped so that one line 'of print at the bottom of each 

card is all that is exposed. This line would contain the 
case name. The unexpos\!d portion of the card carries 
details of the record. 

Colored or printed celluloid tabs can be clipped to the 
exposed edge of the card to signal speci<l:J conditions in 
the record. These tabs could include atbrney numbers 
and such things as the detention status of the defendant. 

Cards can be kept in calendar order and r"1.rranged 
easily when cases are terminated or new cases calendared. 
Clerks preparing calendar lists and schedules, instead of 
typing them, would place one of these drawers on copying 
equipment, and ",:.i.th the press of a button create a list 
of the names in the drawer. If reproducible paper is 
used, the picture of the drawer can be a paper master 
from which a large number of additional copies could be 
produced. 

The tabs showing attorney numbers would be visible 
on copies made of the drawer lists and would help calen
dar clerks prevent attorney conflicts when the cards are 
put into final order for trial assignment. 

PUNCHED CARDS 

At least three cities are using punched card systems 
for civil trial calendaring, Los Angeles, Pittsburgh, and 
San Diego. These operations have come a long way 
toward setting trial dates that will stick. Case identities, 
event dates, and, most important, attorney names are 
carried on the cards. Because the card interlocks the 
case and its attorney, machine processes for preparing 
tri21 schedules can be geared to spread lawyer commit
ment· far enough apart to minimize the risk of conflict. 
This ability of these systems to attack the attorney con
flict problem is one reason for their success in improving 
calendar management. But there have been other bene
fits, such as helping firms in their trial planning by identi
fying all of their pending cases; identifying total actual 
backlog for the court; and automatically printing sched
ule lists, attorney notices, and notice labels. 

COMPUTER 

Denver is llsing a computer £01' preliminary scheduling 
of civil and criminal cases. For this purpose three 
master computer tapt:s are maintained. One contains 
all active civil cases, Oile contains the records of all at
torneys and their commitments, and one contains all the 
pending criminal cases. ' 

To prepare the civil calendar, the computer compares 
ready cases from the civil case tape against attorney com
mitments. This produces a tentative trial schedule from 
which the calendar clerk manually sets up final daily 
schedules for the calendar call. Criminal proceedings 
are similarly scheduled from the criminal case tape. This 
tape conta,ins a good deal more information on each 
defendant than is currently being used: amount of bond, 
prior convictions, days in jail prior to trial, the statutory 
range of sentence applicable to the crime charged, and 
other ite~ns. There are plans to monitor the criminal 

~----------------------------------



docket more intensively, making specific judicial manage
ment uses of most of the items on the criminal tape file. 

One of the busiest trial courts, the Supreme Court 
for New York County, is planning to computerize trial 
scheduling, probably on a computer that will also per
form statistical tabulations for the State Judicial Oon
ference administrator. Computer advantages over 
punched card equipment for scheduling include a tighter 
and more current control of information about attor
ney commitments, case settlements, and courtror:ro 
aVil.ilability. 

One computer system approach is to maintain two 
separate tape or disk files, a primary file of all case his
tories in case number order (discussed above) and a 
smaller, more frequently processed file for the calendar 
containing needed data about ready cases and the at
torneys appearing in them. Courtroom proceedings 
would be scheduled from this calendar file. 

At the end of each day the trial judges' clerks would 
provide the computer center with cards showing status 
of current trials, courtroom openings, and settlements. 
The computer would be programmed to coordinate 
these facts with information about attorney commit
ments and status of cases in both the case history and 
calendar files. 

Utilizing these data the compllte~ center could prepare 
courtroom assignment lists for trials coming up on the 
next day. These could be released in time for posting 
in the courthouse and for publication by legal news
papers on the following morning. 

The facts of a criminal defendant's physical status 
could be better accounted for and dealt with by a com
puter system. Jailed defendants' cases would be sched
uled ahead of bail cases for example, and repeat offender 
ahead of first offendp.r arraignments. 

Having close command of more up-to-the-minute facts 
on status of both civil and criminal cases means that 
courts could also more precisely define the hour when wit
nesses need appear. This would increase the value of 
finding or developing faster methods of communicating 
with needed witnesses, such as a vest pocket radio receiver 
of the kind used by commercial message paging services. 

PREPARATION OF DOCUMENTS AND 
RECORDS 

Courts must at::> be papermills. Simple actions like 
summoning witnesses, which in the business world might 
be done by telephone or some other less formal means, 
must be formalized in legal documents. The routine 
nature and extremely high volume of some of thesp. papers 
make them fertile ground for w0rk-saving tools, from 
rubber stamps to office machines to computers. 

Notices to parties and attorneys of scheduled court
room events, and. summonses, and notir.es of summonses 
served, are examples of the documents that can mount 
up in large numbels. In Essex County, N.]. (a popu-
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latioll of one million), criminal and civil courts mail 
out almost one-half million notices per year. In addition 
to the mail-outs there are the numerous repetitive pieces 
of paper that must be produced for internal needs. (In 
three main Essex courts more than 20 clerks prepare just 
the notices and case folder labels.) 

MANUAL 

Techniques that will save repetitive writing or typing 
... tlge from simple ideas that cost practically nothing
like rubber stamps and window envelopes-to machines 
costing up to many hundreds of dollars per month that 
will do high-speed selective addressing or selectively repet
itive automatic typing. The spectrum should even in
clude computers, because in certain operations a computer 
would print what is essentially canned text after it has 
made a decision that conditions require such a printing. 

In the smaller courts where one might expect to find 
manual shortcuts eagerly applied, they seem to be used 
halfheartedly or not at all. Conservative attitudes of 
county clerks, the feeling that window envelopes are fine 
for telephone bills but inappropriate for court matters, 
and similar intangibles may play some part in this. 

A high percentage of court mailings goes to attorneys, 
to the trial bar of that court. The forms and notices 
contain mostly preprinted text, so the big clerical job is to 
address these forms and the envelopes. The very least 
every urban court ought to do is equip itself with a 
mechanical means of addressing those attorneys with 
whom it continually does business. Some of the many 
devices and ways of doing this job, in ascending cost order, 
are rubber stamps, sheets of gummed labels inexpensively 
printed on ditto or mimeograph machines, addressing 
stencils, metal or plastic addressing plates with imprinters, 
and EAM machine or computer printed addresses on 
labels or envelopes in continuous forms. 

The larger addressing machines are not useful for these 
purposes because they are designed for mass mailings in 
which every plate or label device is used for each mailing. 
Court addressing tasks, although large, are essentially a 
pick-and-choose effort. The kind of addressing device 
of course must not engage more clerical time finding and 
putting back the address plate than would have been 
expended writing the address by hand. Perhaps one of 
the best manual devices for court addressing chores and 
certain other brief and pro forma recurrent writing would 
be plastic cards resembling credit cards. They are versa
tile, inexpensive, and f<l,st. Because these cards have 
raised type and the imprinters apply considerable pressure, 
they can bE' used on multiple-ply carbon forms. The 
cards are obtdlllable i!1 various sizes. One company makes 
them up to 3 x 7", which provides enough room for 500 
characters of information. Embossing the letters onto a 
card costs from 10 cents to 25 cents per card. 

In most medium-sized urban courts some handy ad
dressing system, covering no more than several dozen 
of the largest trial firms, would probably accommodate 
50 percent of all attorney mailings with gains in efficiency. 
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PUNCHED CARDS 

In a judicial punched card system, case identifying data 
should be punched into the cards as early as practicable in 
the case's life in order to reap every possible advantage 
from the investment in machine readable data. For 
example, the cards can be used to prehead notices, forms, 
and docket sheets. They can print party name indexes 
and adhesive backed labels for envelopes and file folders. 
They can prepare juror compensation checks and court 
fee billing statements. The Chicago Municipal Court 
preheads civil case docket sheets from cards, and the 
Atlanta court has a punched card fee billing system. 

A way to strengthen the economics of printing docu
ments and records from punched cards is to print new case 
records in large batches on continuous, multiple-ply forms 
that incorporate more than one kind of record in the form 
construction. For example, in a court handling upwards 
of many thousand cases per year, case jackets, docket 
sheets, and any other records routinely created for every 
case-notices to parties or attorneys that the complaint or 
summons had been served, for example-could be com
bined in one form set for simultaneous printing of case 
identifying data in a single machine run. In small 
punched card systems processing less than a few thousand 
cases per year, this approach might not be as efficient as 
good manual techniques in view of the extra cost of expen
sive specialty forms. 

Several kinds of robot typewriters are available to type 
canned messages taken from (1) an internal storage unit, 
(2) punched cards, (3) reels of magnetic tape, or (4) 
punched paper tape. Their advantages are that a docu
ment can combine unique entries by an operator at the 
keybo.1rd with canned material from storage. 

Some of these machines will simultaneously type the 
document and produce tapes or cards which contain 
the same message in machine readable form. The tape or 
cards can then be fed back into the robot typer to print 
other documents. The Denver court prints adhesive 
backed folder labels and proceedings notices using a paper 
tape that is created by a single typing effort. 

The byproduct tape or card also can be sent on to a 
computer to be read into the machine for a larger systems 
purpose. Los Angeles is reportedly planning a large 
central justice and law enforcement system that would 
profitably use this method of feed-in of information to 
the central computer. 

This kind of equipment is well suited to preparing key 
documents such as criminal complaints at heavy-volume 
source locations. The Police Department and the Crimi
nal Court of the City of New York are experimenting 
with a central arraigJ lment bureau where all misdemeanor 
offenders will be promptly taken for arraignment and 
where all complaints will be drawn. If the court auto
mates its functions, the plan might include installation of 
automatic typewriters at this arraignment center for pre
paring the complaint documents and card or tape by
products for automatic generation of other court records . 

COMPUTER 

Document writing by computer, although easy to do, 
would normally not be economi..cal unless volume is huge. 
Even large courts do not produce this volume in docu
ments alone. However, in an integrated court and jus
tice information processing center, where computer costs 
are justified on the sum of many court tasks, court docu
ments such as summonses, affidavits of service, notices to 
appear for proceedings, court orders, bench warrants, 
writs to execute judgments, garnishment orders, etc., 
could be partially or wholly prepared from case in
formation in the computer file. A computer prints ex
ecution writs for small civil case default judgments in 
Atlanta, Ga. 

If document writing by computer is to be an economi
cally sound proeedure, all documents would be printed on 
continuous, unlined paper containing either no design 
or simply a preprinted court letterhead spaced at docu
ment size intervals. The format of the document contents 
would be governed by the print programs. A document 
bursting and trimming device could be attached to the 
printer to simplify separation and handling. 

_'.II of the records printings suggested under "Punched 
Cards" above could be done by computer where the 
volume was great enough. Even the heading of case 
folders, though a simple printing job, can be done eco
nomically on a computer printer when volume is large. 
A surprising amount 'of clerical time can be saved by 
mechanizing this chore. In the Essex County District 
Court, a court of limited civil jurisdiction handling 50,000 
cases per year, 12 clerks are committed to typing case 
jacket covers, a clerical cost of $72,000 per year. 

COURT FORMS 

The most serious deficiency in court documents, partic
ularly complaints, warrants, informations, indictments, 
and summonses, is that they frequen~ly are not stand
ardized within the jurisdiction and vary in format from 
county to county, sometimes even from court to court 
within the same county. Secondly, these forms are seldom 
designed for clerical efficiency. 

Finally, criminal justice documents more often than 
not are one-ply forms. Carbon paper seems to be viewed 
with suspicion for judicial transactions, perhaps as some
thing alien to recordkeeping concepts rooted in colonial 
traditions.. As a consequence, court and county clerks' 
offices are nogged down ill repetitive wricing of the same 
information. The need to rewrite and to copy invites 
transcription error, costs more, and throttles the move
ment of information. 

Generally, documents covering every aspect of a crim
inal or civil process must be recorded in the clerk's docket 
books before they are put in the official case folders. Until 
these rprordings are made, the information in the docu
ments is not readily known or available-except to the 
lawyer, party, \)1' judge immediately affected. Conse
quently, piles of orders and other papers waiting to be 
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posted may stay out of circulation for long periods of 
time. Lawyers often complain of docket posting delays 
that c;:: run into days, even weeks, causing delay in service 
of papers on an opponent or other problems. 

STANDARDIZED AND EFFICIENT FORMAT 

Perhaps the place to start is with model designs for pri
mary documents, keyed to the requirements of a uniform 
criminal justice statistics system and to criteria on form . 
efficiency, both of which are absent in today's court docu
ments. Little design attention has been given to such 
considerations as convenience of data arrangements, ma
chine entry spacing, or consistency of data sequence from 
one kind of docun:ent to another. 

MULTIPLE-PLY FORMS 

In addition to format improvement, certain key court 
documents should be on multiple-part, carbon-interleaved 
sets to save repetitive writing and to make. their contents 
immediately available to several users. Multiple-part 
copies could go simultaneously to the case file, the docket 
registry clerk, a calendaring section, the prosecutor, and 
defen:;e counsel. 

The American Bar Association sponsored a uniform 
traffic ticket study that has designed a four-part model 
ticket which has been adopted in a number 'of places. The 
form's main objectives are to standardize traffic violation 
nomenclature, provide a one-write system for multiple 
copies, and incorporate a conditional arrest warrant in 
the ticket itself. This kind of a prototype design might 
be undertaken for other documents common to the judi
cial systems of most States, such as indictments and 
warrants. 

A good portion of the initial docketing of a criminal 
case could be accomplished without extra writing by 
printing the criminal complaint or indictment form so 
that all information needed for docketing falls into the 
top third 'of the page. Ply two of the form could be ad
hesive-backed and perforated so that the top third sec
tion could be removed and pasted in the docket book. 
The pante-in technique is familiar to some court clerks; 
a court records supply service produces paste-in strips for 
the index. These present paste-ins are not a byproduct 
of another document's creation, however, simply a means 
of entering typed names into a bound ledger. 

OTHER TECHNIQUES 

Other time-saving techniques in judicial forms design 
might include preprinting complaint or indictment num
bers on the form, thus establishing this number for the case 
without special registers for this purpose, or preprinting 
the charges and the criminal code citations for common 
crimes on the same form with instructions to encircle or 
check the ones appropriate. 

With a punched card system it would be desirable to 
save keypunch effort and perhaps reduce risks of case 
numbering errors, by incorporating partially prepunched 
cards in the multiple-ply complaint or indictment form. 

169 

Possibly the case number and the charge number (corre
sponding to the prenumbering done by the printer) are 
the only items that could be prepunched in the manufac
ture and assembly of the form. In some secondary docu
ments prescored knock-out holes might be included in the 
card design to save keypunching small items such as case 
numbers and criminal charge codes. These same form 
techniques described for the punched card system would 
be applicable to computer systems. 

INDEXING 

The public and the practici'ng bar would find it more 
convenient if court records were in alphabetical sequence 
by party name. However, clerical efficiency and the 
need for control require cases to be numbered and filed 
by number. 

A case number is a more positive identifier than a party 
name, there being so many similarities in names. A 
number is easier to say, to write, to find, or put away in 
a file. And finally, a case or docket number automati
cally fixes a case's queue position and is a way of knowing 
its age. Sometimes, numbering methods are designed to 
classify cases for statistical tabulations. For these rea
sons hard copy files and records in both crimi'nal and 
civil courts' are normally arranged and retained in a 
docket-number or case-number sequence for as long as the 
records are kept. Since case number is the only way one 
gets 'into court files, there must be an i'ndex that cross
references the number to the parties' names. 

The ideal criminal index would contain, in perfect 
alphabetical order, the name of every defendant brought 
before the court from the beginning of its history until 
the close of business yesterday. Because of the high 
clerical cost of maintaining such an index, a wide variety 
of indexing approaches will be found-all less perfect 
than the ideal. Most are handwritten. Manual indexes 
cannot, as a practical matter, achieve perfect alphabetical 
sequencing; cases are simply grouped by the first few 
letters of the last name. It is impossible to predict how 
future names, coming into the docket in chronological 
order, will be spelled. Keeping perfect order would re
quire leaving large and wasteful amounts of blank space 
between names and then continually recopying the whole 
list to redistribute the blank spaces. Consequently, pages 
of the index are allocated to last names beginning with a 
specific first and second letter, BE for example, and names 
starting with these letters will be entered on the page in 
whatever order they are brought into court files. The 
names Benton, Beason, Belafonte, and Beene may be put 
on the index in that order. A docket book supply firm 
preprints index book pages according to an alphabetiza
tion formula (based upon probability analysis of name 
spellings) that minimizes the disadvantage 'of not having 
a pure alphabetical order. 

Sometimes the party index is kept on vertically filed 
3 x 5" cards, which means that perfect alphabetization 
can be had, but such an index is much harder to use than 
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a list of names. Sometimes the handwritten indexes are 
confined to 5~ or 10-year periods, or they may be limited 
to the cases in a specific docket book. 

Indexing is one 'of the clerical tasks that most court 
clerks agree ought to be mechanized. Probably from 
10 to 20 courts in the country have adopted a punched 
card indexing system. A docket book supply firm offers 
a keypunch and index printing service. Courts send them 
the handwritten, partially alphabetized index pages. 
This service then key punches the list and sends back a 
fully alphabetized printed index. 

OPTIMUM MANUAL 

For the small- and medium-volume courts which use 
purely manual clerical systems, the partially alphabetized 
handwritten index book is quite satisfactory for its pur
pose and could not be greatly improved upon without un
warranted cost. However, trying to encompass in one 
series all cases processed in the court's life becomes un
wieldy in the larger cities. The index should be broken 
into several series, each covering a limited span 'Of years. 

PUNCHED CARDS 

New names continually flow into the court docket 
stream. The influx volume is so great in our largest 
courts that written indexes are of little value. When 
equipment is available, punched cards are a good method 
of keeping the index in order. However, it is a problem 
deciding how often to print the cards, for machine print
ings are up to date only on the day they are done. The 
tendency with. keypunched index cards is to merge new 
cards manually into the deck between listing operations 
and thereby have an up-to-date card file for constant di
rect reference as well as for periodic printing. 

COMPUTER 

A completely automated docket file would be self
indexing and thus would eliminate the indexing prob
lem. As described above, the computer printed docket 
would arrange case summaries in alphabetical order. 
Thus the two big, historically separate docket records
index books and case history books-would become 'One. 
It would no longer be necessary when looking up a case 
to find its number first. Knowing its name would be 
enough. 

RECORDS RETENTION AND MICROFILM 

In many States neither the legislatures nor the courts 
have definite retention limits for the various court dockets, 
files, and documents. Statutes governing the work of 
the county clerks are frequently interpreted to mean that 
C01;rt records are permanent. Both criminal and civil 
proceedings records, if not kept permanently, tend to be 
retained an excessively long time, long after lingering 
rights have become barred by statutes of limitations, 

sentences are over, appeal rights have expired, and legiti
mate reference needs have passed. 

Where record retention schedules do not exist, they 
should be established; where present schedules are un
realistically long (i.e., 30 years for small claims litiga
tion, found in one court), they should be substantially 
shortened. The National Association of Court Adminis
trators has examined the possibility of uniform retention 
guidelines but has not yet reconciled State differenees. 
Retention standards are needed for complaints and war
rants, indictments, criminal court clerk's trial notes, 
criminal trial transcripts, and criminal docket books. 

Microfilming is reportedly being used to preserve rec
ords in several courts. Some Federal courts, the Los 
Angeles Superior Court, and other California courts 
microfilm all court orders at the time they are entered. 
Using microfilm for closed files can be expensive, par
ticularly the cost of culling less valuable material out of 
large files, and it might be preferable simply to retain the 
entire file for a considerably longer time. 

Technical advances in microfilm, however, make it 
desirable not only as a device for reducing storage bulk 
but as a way to cut drastically the labor costs of filing a 
record in the Erst place. The future county clerk may not 
file new papers in a case folder but may simply microfilm 
them and immediately throwaway the originals. A ma
chine feature might provide immediate verification that 
a good image was made. The equipment would then 
automatically store the image with other film documents 
for that case. That document or the entire case file could 
be retrieved by keying the case number. Document 
images could be reproduced on a copier attachment or 
displayed on a screen. 

While this precise equipment is not now marketed, 
similar hardware is available, .indicating that a machine 
of this description could be produced within the next 
several years for a cost permitting its use in court case 
document filing. 

JUROR MANAGEMENT AND COUNSEL 
ASSIGNMENT 

. The paperwork dealing with juries breaks down mainly 
mto: 

a) selection of veniremen from a file of citizen names, 
frey'uently voter registration records; 

b ~ preparation of juror notices (or summonses) for 
mailing to or direct service upon the persons 
called; 

c) accounting for the time served by each juror, both 
for purposes of paying him and of knowing when 
his obligation is discharged; and 

d) preparation of compensation checks. 
Jury tasks permit fairly straightforward mechanization, 

using either punched cards or a computer. With com
puter systems juror notice printing and check prepara
tion can become completely automated. 

Recent decisions enlarging the right to counsel have 
created new administrative obligations on State criminal 

_____ m __________________________ • ______________ ~ 



courts. There are three major clerical jobs in the coun
sel assignment programs: 

( 1) maintaining a roster of local attorneys, from 
which assignments to indigent cases are made; 

(2) preparing and mailing notices to assigned coun
sel; and 

(3) accounting for the compensation earned by coun
sel on the assigned .cases. 

Either punched card or computer systems could make 
fairly simple work of these tasks, especially the time
accounting and notice printing. For the addressing of 
notices, even the courts using manual systems can find 
time-saving shortcuts such as plastic cards. Courts with 
computer systems could develop more complex services. 
For example, the Houston Legal Foundation, a legal aid 
organization, rents time on a commercial service bureau 
computer to keep basic identity and experience informa
tion on 3,600 lawyers practicing in the Houston area in 
both State and Federal courts. This file is used to select 
counsel for assignment to indigent defendants in all types 
of criminal cases. The machine is programmed to 
match an attorney's experience to characteristics of the 
case so that attorneys are assigned cases within their 
competence and unusual cases are assigned to attorneys 
with special experience. 

MONITORING ARREST WARRANTS 
Arrest and bench warrants present administrative con

trol problems. Communication lines between issuing 
and enforcing authority stretch fairly thin and often 
break. The original warrant generally will remain in 
the hands of the police or sheriff in the jt;·rlsdiction of its 
issue, but notice of the warrant, at least for more serious 
offenders, is often posted with neighboring and out-of
State police and with State criminal identification bu
reaus. Because a high percentage of warrants is never 
served, they pile up, and the bottom of the pile receives 
less and less attention. 

CRIMINAL DOCKET 

DEFENDANT 
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A warrant, although technically still valid, can become 
useless and the officer holding it does not know it or 
has not been notified of any change in circumstances 
pertaining to it. For example, the suspect may be dead, 
may have been tried and sentenced, or may have volun
tarily appeared in court. Although it is the responsibil
ity of an officer posting a warrant in foreign jurisdictions 
to notify them 'when it is withdrawn, served, or dead, this 
procedure is apparently neglected. 

Some of the oldest warrants in the sheriff's file in Essex 
County, N.J., were 20 years old. The sheriff unwittingly 
makes several arrests per year on stale warrants, the most 
common being on old nonsupport cases, causing embar
rassment and incon.venience both to his office and the 
persons arrested. 

The solution is a centrally supervised system for moni
toring warrants by which new information is regularly 
matched against the warrant file so those no longer needed 
can be withdrawn. Some cities, St. Louis for one, re
portedly are developing such systems, and in some States, 
particularly New York, criminal intelligence files have 
partially mechanized warrant monitoring. 

Warrant housekeeping would be greatly simplified if 
legal expiration dates could be assigned to warrants at 
the time they were issued, except on those relating to 
serious fel )ny offenders. On its expiration date, which 
in most cases might reasonably be one year after issue, a 
warrant would 'become "stale," legally dead but carrying 
a presumption of renewability. This would force the 
police to verify and renew old warrants before acting on 
them. This procedure should be particularly beneficial to 
police file maintenance. 

If warrants had expiration dates, police filing sections 
could use a colored card marking the expiration year. 
The warrants could then be pulled routinely by their 
color once or twice a year. The onus would be on the 
jurisdiction that issues a warrant to "repost" an expired 
warrant with other jurisdictions when it is renewed. 

FORM SIZE (one page con loins five C01CS) 

1--- 15 Inches by 17 inches 
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discretion 5, 72 
elected 73 
independence 5, 72 
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