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The Americans With Disabilities Act and

Criminal Justice:
Hiring New Employees

The Americans with Disabilities Act
(ADA) was created to eliminate barriers
to equal employment opportunity and
provicde equal access to public accommo-
dations and the programs, services, and
activities delivered by government entities,
Under the ADA, employers must reevalu-
ate their personnel application and selec-
tion processes to ensure that they do not
adversely affect persons with disabilities,
either intentionally or unintentionally. The
requirements of the ADA have significant
consequences for the criminal justice sys-
tem, Many of the tests and screening de-
vices commonly used to hire public safety
personnel, as well as the order in which
these tests may be administered, must be
scrutinized in light of the law.

The ADA and hiring:
Some general principles

Appreciating the impact of the ADA on
hiring requires an understanding of the law
itself, Simply put, the ADA prohibits dis-
crimination against gualified individuals
with a disability, Having a disability, in
and of itself, does not entitle a person to
protection under the law. A job applicant
also must be qualified, i.e., must meet es-
tablished prerequisites of the position such
as education, experience, and skills, and
must be able to perform the essential func-
tions of the job,

by Paula N. Rubin

Whether an applicant with a disability is
otherwise qualified for the job is a central
issue in making legal hiring decisions
under the ADA. Some questions to be
considered are; How are these determina-
tions made? What constitutes an essential
function of the job? Are performance stan-
dards permitted?

Thus, hiring decisions should be made on a
case-by-case basis and not based on gener-
alized assumptions, stereotypes, or myths.
Limiting, segregating, or classifying appli-
cants so that persons with disabilities are
adversely affected should be avoided.

‘Under the ADA, blanket exclusions of in-
dividuals with a particular disability are, in
most cases, not permissible.’ For example,
to exclude “all applicants with diabetes ig-
nores the varying degrecs of severity of
this disease and the ability to control its
symptoms" and would be forbidden. On
the other hand, the “*ADA does not require
quotas, it,..requires that employers not re-
ject applicants with disabilities because of
their disabilities.” In addition, the ADA
requires employers to provide applicants
with reasonable accommodations so that
they can apply for jobs,

Qualifications and standards

Under the ADA, standards and qualifica-
tions that screen out, or tend to screen out,
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individuals or groups of individuals on the
basis of disability must be related to the
job to be performed,

An analysis of job qualifications begins
with three questions:

® Do qualifications or standards that
screen out persons with disabilities relate
to essential functions of the job?

® Are qualifications and standards that
screen out persons with disabilities job-
related and consistent with business
necessity?

@ s areasonable accommodation avail-
able that enables an applicant, who would
not be qualified because of a disability, to
meet the qualification standards?

Fundamental, not marginal, job functions
are considered essential for purposes of
the ADA. Functions are essential; a) when
employees are required to perform them
and b) when their elimtination would fun-
damentally alter the job, Even when a
function is rarely performed, it may never-
theless be essential, For example, most po-
lice officers rarely make forcible arrests,
but departments that can demonstrate seri-
ous consequences of an officer’s inability
to do so may establish this ability as an es-
sential function,

There is nothing to prevent employers in
criminal justice agencies from using quali-
fying standards, Indeed, it is permissible to




- decision

' Highlights

NIJ's initiative to examine the implica-

. tions of the Americans with Disnbilities
- Act (ADA) for criminal justice agencies

at the State and local levels was created
to respond fo the need for understanding
of the Act in the criminal justice field
and the new opportunities it offers per-«

- sons with disabilities. This Research in
- Action, the second in a series designed

to explain how the Americans with

- Disabilities. Act (ADA) will affect the

criminal justice system, fecuses on the

. ADA’s effect on criminal justice hiring

practices, Key highlights include:

@ Hiring decisions must be made on

whether an applicant meets the estab-
lished prerequisites of the position (e.g.
education, experience) and whether the
applicant is.able to perform the essential
functions of the job.

@ A jobfunction is considered essential

- when an employee is required to performn

it and when its elimination would funda-

mentally alter the job,

® The ADA requires employers to pro-
vide applicants with reasonable accoms
modations so they can apply for jobs,

@ A job applicant must be given a
conditional offer of employment before
being required to provide medical infor-

- mation or take a medical exam; the ADA
" expressly prohibits preemployment:

' medical examinations and disability

- related inquiries,

- @ Agility tests may be given at any

point in the hiring process if they are
job-related, but the ADA forbids disabil-
ity-related fnquiries or medical exams to
establish # person’s fitness to take agility
tests. 7

e

ests for illegal use of drugs are riot

ADA:\'ex‘xZwloyers may make hiring

®
’ co‘n&dgred a medical exam under the

based on these test résulis.

@ Since Yome preliminary questions

:

-~ asked in copijunction with polygraph

tests are mgdical in nature, these exams

- cari only b} administered prior to moking

a job offer without making such inquir-
jes. One option is to administer a second
polygraph test, which includes medical
iniquiries, after the job offer is made,

- These issues and their implications are
detailed in this Research in Action,

“establish physical or mental qualifications
that are necessary to perform specific jobs
(for example, jobs in the transportation and
construction industries; police and fire
fighters jobs; security guard jobs) or to
protect health and safety."

What happens, however, if the qualifying
standards eliminate someone on the basis
of disability or a group of individuals with
disabilities? Under the ADA, standards
must be shown to be job-related and con-
sistent with business necessity.* This re-
quirement “underscores the need to
examine all selection criteria to ensure that
they not only provide an accurate measure
of an applicant’s actual ability to perform
the essential functions of the job, but that
even if they do provide such measure, a
disabled apptlicant is offered a ‘reasonable
accommodation’ to meet the criteria that
relate to the functions of the job at issue,”

A qualification standard is job-related
when it is “a legitimate measure or qualifi-
cation for the specific job it is being used
for.”” Section 4.3 of the Equal Employ-
ment Opportunity Commission’s (EEOC)
Technical Assistance Manual explains:

A qualification standard for a sec-
retarial job of ‘ability to take short-
hand dictation’ is not job-related if
the person in the particular secre-
tarial job actually transcribes taped
dictation,

Business necessity means that the selection
relates to an essential function of the job.
Thus, “if a test or other selection criterion
excludes an individual with a disability and
does not relate to the essential function of
the job, it is not consistent with business
necessity.’”

However, even if a standard is job-related
it may nevertheless be inappropriate if it
does not relate to an essential job function,
For example, requiring a driver’s license
may be job-related for both patrol officers
and corrections officers, However, the re-
quirement refates to an essential function
of the job of a patrol officer, Typically, a
corrections officer is not required to drive
in the course of business, Therefore, if re-

quiring a driver’s license screens out a per-‘
son with a disability it may be justified for

the job of patrol officer but not for that of
corrections officer if driving is not an es-

sential function of the job.

Reasonable accommodations
during the hiring process

Employers have a duty to reasonably ac-
commodate persons with disabilities dur-
ing the application process to give
otherwise qualified applicants an equal op-
portunity to be considered for the job,’
However, an employer is permitted to ask
applicants whether they need reasonable
accommodation in order to participate in
the application process or take a screening
test,!

Reasonable accommodations during the
hiring process can inclnde providing quali-
fied interpreters or readers, It can also
mean revising or modifying exams or tests,
Section 3.3 of EEQC’s Technical Assis-
tance Manual offers these examples:

A person who uses a wheelchair
may need an accommodation if an
employment office or interview
site is not accessible, A person
with a visual disability or a person
who lacks manual dexterity may
need assistanice in filling out an ap-
plication form, Without such ac-
commodations, these individuals
may have no opportunity to be
considered for a job.

On the other hand, unlike the kinds of rea-
sonable accommodations afforded employ-
ees with disabilities — such as job
restructuring or changing work schedules
— employers do not have to find a job for
an applicant with a disability who is not
otherwise qualified, or consider an appli-
cant for a job for which he or she did not
apply. Likewise, while reassignment to an-
other position might be a reasonable ac-
commodation for an employer to make for
an employee, this would not apply to appli-
cants for a position, In addition, there is no
requirement that employers lower perfor-
mance standards, O




Medical examinations
Oand disability-related inquiries

Under the ADA, job applicants must be
given a conditional offer of employment
before being required to provide medical
information or take a medical exam'! even
though law enforcement and corrections
agencies routinely administer medical and
psychological exams to applicants prior to
making a job offer, “As a result, this provi-
sion of the ADA will significantly change
hiring practices in the country.”" This re-
quirement is designed to prevent medical
information from being considered before
nonmedical qualifications,

The EEOC’s Enforcement Guidelines
define medical examinations as “...proce-
dures or tests that seek information about
the existence, nature, or severity of an
individual’s physical or mental impair-
ment, or that seek information regarding
an individual’s physical or psychological
health,”"* Sometimes it is easier to say
what “medical” is not rather than what it
is. For instance, “tests for illegal use of
drugs are not medical examinations under
the ADA and are not subject to the restric-
tions on such examinations,”" Similarly,
“physical agility tests are not medical
examinations and so may be given at any
point in the employment application
process,”

A good rule of thumb is that questions that
would disclose information regarding a
disability, whether asked on an application
or during an interview, may be construed
as a medical exam or disability-related in-
quiry. This holds true for any test, proce-
dure, or performance exam that would
disclose information regarding a disability,
Therefore, criminal justie agencies that
customarily use psychological exams,
polygraph tests, background checks, and
medical exams will need to evaluate their
hiring process in light of the ADA.

Application procedures and
requirements

The ADA expressly prohibits preemploy-
ment medical examinations and disability-

related inquiries.'® “,..[A]n employer may
not ask or require a job applicant to take a
medical examination before making a job
offer.™” Inquiry into the existence, nature,
or severity of a disability is also forbidden
at this stage in the hiring process.

However, employers may ask applicants
questions regarding their ability to perform
specific job functions “and may, with cer-
tain limitations, ask an individual with a
disability to describe or demonstrate how
he or she would perform these functions.”"®
On the other hand, hiring practices that
focus on disabilities rather than abilities
will, in most instances, be considered
discriminatory. Section 6.3 of EEOC's
Technical Assistance Manual provides

an example relevant to criminal justice
agencies:

A policy that prohibits employ-
ment of any individual who has
epilepsy, diabetes, or a heart con-
dition from a certain type of job,
and which does not consider the
ability of a particular individual,
in most cases would violate the
ADA.,

The ADA does take into consideration an
employer’s need to ensure that job appli-
cants can perform the job effectively and
safely, and specifies how this can be done,
Section 6.1 of EEOC’s Technical Assis-
tance Manual provides guidance:

An employer may condition a job
offer on the satisfactory result of a
post-offer medical examination or
inquiry if this is required of all en-
tering employees in the same job
category, A post-offer examination
or inquiry does not have to be
‘job-related’ or ‘consistent with
business necessity.’ Questions also
may be asked about previous inju-
ries and workers’ compensation
claims,

Questions that are prohibited before a con-
ditional offer may be posed in the post-
offer phase of the hiring process. Such
post-offer medical examinations are legal
only if the following requirements are met;

® All entering employees in a particular
category are required to submit to the same
examination regardless of disability.

@& Information concerning the offeree’s
medical condition must be maintained on
separate forms,

@ The information must be maintained in
separate medical files.

® The information must be treated as a
confidential medical record.!®

If « post-offer medical exam or disability-
related inquiry reveals a disability, the rea-
son for withdrawing a conditional offer of
employment must be job-related and con-
sistent with business necessity, The with-
drawal of the offer may be permissibie
where the medical inquiry discloses facts
pertinent to the applicant’s qualifications.
That is to say, the employer must show
that the applicant cannot perform the es-
sential functions of the job, with or without
a reasonable accommodation, and must
demonstrate that there is no reasonable ac-
commodation available to enable the appli-
cant to perform the essential functions of
the job,

In addition, “a post-offer medical examina-
tion may disqualify an individual if the
employer can demonstrate that the indi-
vidual would pose a ‘direct threat’ in the
workplace (i.e., a significant risk of sub-
stantial harm to the individual or others)
that cannot be eliminated or reduced below
the ‘direct threat’ level through reasonable
accommodation,”™ However, a “direct
threat” cannot be speculative or remote
and must be based on current medical
knowledge,

Section 6.4 of EEQC's Technical Assis-
tance Manual offers this example:

If a medical examination reveals
that an individual has epilepsy and
is seizure-free or has adequate
warning of a seizure, it would be
unlawful to disqualify this person
from a job operating a machine be-
cause of fear or speculation that he
might pose a risk to himself or oth-
ers, But if the examination and
other medical inquiries reveal that
an individual with epilepsy has sei-




zures resulting in loss of conscious-
ness, there could be evidence of
significant risk in employing this
person as a machine operator,
However, even where the person
might endanger himself by operat-
ing a machine, an accommodation
such as placing a shield over the
machine to protect him, should be
considered.

Quick Quiz

Now. under the ADA, it is unlawful to
- make medical inquiries prior to extend-

ing a conditional offer of employment to
a job applicant. Yet, the law does not
define terms such as “medical examinga.
tions™ or “medical inquiry.”

-“What kind of questions, then, are off-

limits before extending a job offer? Here
dre some common-questions asked on
applications and during interviews,
‘Which questions should be asked only
after making a conditional offer of

- employment?

Place an “X" by those questions which
could be construed as a medical inquiry,

1. Have you ever filed a ¢laim
for workers’ compensation?

2. Howdid you become
. disabled?

How often were you absent
from your last job?

4. Have you ever been injured
on-the-job?

5. Are you taking any medica-
tion at this time?

Please describe how you
would perform the following
functions of the job...

Are you willing to submit to
a drug test at this time?

8. How many sick days did you

use on your last job?

9. How much time off will
you need because of your
disability?

Do you need any reasonable
accommodation to partici-
pate in our agility test?

g

- [Answers appear on page 7.

Implications for criminal
justice

The ADA unquestionably has had an enor-
mous impact on the hiring process in
criminal justice, “The development of se-
lection procedures which are in compli-
ance with the ADA appear to be somewhat
reversed to current arrangements,”?

Prior to the enactinent of the ADA, most
departments required applicants to pass
written exams, agility tests, a polygraph
exam, a background investigation, a medi-
cal exam, and a psychological exam before
being offered a position of employment.
However, with the ADA prohibition
against disability-related inquiry prior to
making a conditional offer of employment,
many of these testing and screening de-
vices must be postponed unti! after an offer
is made,

Thus, a “‘department cannot even remotely
investigate an applicant’s disability or po-
tential disability until the applicant’s other
qualifications have been evaluated and a
contingent offer of employment has been
made to the candidate,”?? “Under the ADA,
bona fide job offers do not always need to
be limited to currently available vacancies
but also may, under certain circumstances,
be given to fill reasonably anticipated
openings,”®

For example:

A police department may be able
to demonstrate that it needs to
make offers to 50 applicants for 25
available positions because; (1) for
public safety reasons it needs to
have police officers who are ready
and able to begin work when a va-
cancy occurs on the force; and (2)
it is likely that approximately half
the offers will be revoked based on
post-offer medical tests and/or the
results of security checks, and be
cause some applicants may with-
draw from consideration,

However, if more offers are made than
positions exist, individuals must be hired
from the pool based on pre-established
objective standards, An example of such a
standard includes using the date of applica-

tion, Moreover, if applicants are re-ranked Q

based on post-offer inquiry or procedures,
the agency must inform persons in the pool
of their overall rankings before the post-
offer re-ranking and must notify all persons
in the pool of any changes made as a result
of such post-offer re-rankings. The En-
forcement Guidance offers this example:

A police department gives a post-
offer psychological examination,
which is designed to analyze an
individual’s mental stability and is,
therefore, a medical examination,
The department re-ranks the indi-
viduals in its pool based on scores
on this examination, placing those
individuals who score most favor-
ably at the top of the hiring priority
list. In this case, the department
must inform individuals in the hir-
ing pool of their initially-deter-
mined hiring rank order; after the
post-offer medical examination, the
department must inform the indi-
viduals in the hiring pool whether
their rank was changed based (in
whole or in par) on the post-offer
medical examination,

Can agencies have a qualified pool of can-
didates? While some jurisdictions have
used this method, EEOC has not specifi-
cally addressed this issue yet, Agencies
planning this shouid consider exhausting
the number of candidates in the pool before
adding to it, In addition, agencies employ-
ing such a method should ensure that all
candidates advance equally through the
pool as hirings are made,

Screening devices

Agility tests, These may be “given at any
point in the application or employment
process so long as employers can demon-
strate that they are job-related and consis-
tent with business necessity.”* However,
departments may not measure an appli-
cant’s physiological/biological responses to
performance because that would be
considered medical,?’

The ADA also forbids disability-related
inquiries or medical exams to establish a
persont’s fitness to take the agility test.




“Agencies will not be permitted to screen
pplicants for medical conditions, such as
heart disease, prior to giving them a physi-

cal agility test.”® One solution to this
problem is to provide applicants with a de-
tailed written description of the test and re-
quire that they get a note or certification
trom their doctor that they are able to take
the agility test,

Drug tests, Since a test for the illegal use
of drugs is not considered a medical ex-
amination under the ADA, employers may
conduct such testing of applicants or em-
ployees and make employment decisions
based on the results, On the other hand, if
an applicant tests positive for illegal drug
use, the test may be validated by asking the
applicant about any lawful drug use that
may have resulted in the positive result,

However, certain drug tests may reveal the
use of prescription drugs. This could lead
to problems for employers, For example,
what if the results of a drug test reveal that
the applicant is taking AZT, a drug used
in conjunction with treatment for HIV
‘nfection and AIDS? Persons with HIV

nfection or AIDS are protected under the
ADA, Therefore, this information, in and
of itself, could not be used to eliminate the
applicant,

In the event secondary medical informa-
tion is obtained, agencies should treat it in
accordance with ADA requirements relat-
ing to all medical information, It should be
treated as a confidential medical record,
maintained separately from the indivi-
dual’s personnel file, and steps should

be taken to guarantee the security of the
information,

Polygraph tests, Polygraph tests are not
addressed specifically by the ADA, How-
ever, preliminary questions asked in con-
junction with a polygraph exam are often
niedical in nature, For instance, asking a
person “Are you currently on any medica-
tion?” would be impermissible prior to ex-
tending a conditional offer.

What does this mean for criminal justice

agencies? “Pre-offer, there will be no

'nedical questions on the polygraph exami-
nation allowed,”® Such inquiries include:

® Whether the individual has sought or is
currently seeking mental health services,

® Inquiries about the extent of prior
illegal drug use,

© Most inquiries about prior or current
lawful drug use,

@ Inquiries reflecting the extent of prior or
current alcohol use.®

In addition, the EEOC Enforcement Guid-
ance offers this example:

“R., a police department, may not
ask as part of a pre-offer polygraph
examination such questions as:
‘Do you have any mental disorders
which would hamper your perfor-
mance as a police officer?’ or
‘Have you ever been treated for
drug addiction?’ ™!

Thus, employers are faced with delayving
the polygraph exam until after an offer is
made; conducting the polygraph without
the initial medical inquiries often asked to
ensure the validity of the exam; or con-
ducting one polygraph test pre-offer, with-
out the preliminary medical questions, and
a second exam, post-offer, which includes
medical exams.

Background checks, To the extent that
background checks involve medical in-
quiry, they must be delayed until after an
offer is made, FBI checks, national credit
checks, and high school or college tran-
scripts can be procured at the pre-offer
stage, However, agencies cannot ask prior
employers or others any questions that the
employer cannot ask the applicant directly.

Medical exams. The ADA permits medi-
cal exams once a conditional offer of em-
ployment is made, and it would be useful
to give a list of essential job functions to
the doctor who will conduct the exam,*

What if the employer gets unsolicited
medical information before extending a
conditional offer? Can this information be
used to exclude the applicant? This de-
pends on whether the information is rel-
evant to the applicant’s qualifications. If an
applicant is otherwise qualified, the infor-
mation cannot be so used. If an applizant

volunteers information about a disability
that renders him or her unqualified for the
job, then no offer need be made,

No decision should be made on the basis
of speculation or assumptions. For ex-
ample, if an applicant discloses that he or
she has epilepsy, such information, in and
of itself, would not disqualify the appli-
cant, Blanket exclusions of a particular dis-
ability should be avoided, But should an
applicant reveal that he or she has epilepsy
that cannot be controlled by medication
and continues to have seizures on a regular
basis, it may be permigsible to eliminate
the candidate if the reasons are job-related
and consistent with business necessity.

Psychological exams, Whether a psycho-
logical exam is also a medical exam de-
pends on the type of exam administered.
Criminal justice agencies will need to
make this determination on a case-by-case
basis, “To the extent that a test is designed
and used to measure only such factors as
an applicant’s honesty, tastes, and habits,
it would not normally be considered a
medical examination.” However, exams
or tests which provide evidence that a can-
didate has a mental disorder or impairment
would be considered a medical examination,

In addition, for example, many depart-
ments have historically used fests such as
the Minnesota Multiphasic Personality In-
ventory (MMPI), which includes questions
that might be considered disability-related.
For example:

@ I am bothered by an upset stomach sev-
eral times a week,

@® [ have a cough most of the time,

@ During the past few years I have been
well most of the time.

@ I have never had a fit or convulsion,

@ I have had attacks in which I could not
control my movements or speech but in
which I knew what was going on around
me,

Not all psychological tests include ques-
tions that are disability-related, With
careful screening they might be utilized
prior to extending a conditional offer of
employment,




Prior to making a conditional offer, em-
ployers may assess personality traits,
knowledge, skills, and abilities as they
apply to job qualifications, Once an offer
has been made, employers are free to ad-
minister psychological exams which in-
clude medical questions,
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‘ Answers to Quiz

‘Questions about workers com-
pensation history are not permit-
ted prior to makirig a conditional
offer of employment because it
could require an applicant to
disclose a disability or a record
of a disability,

The ADA prohibits questions ¢ e
about the nature, origin, or sever-

ity of a disability at this stage in
-the hiring process. .

Questions about aitendance, in
general, are permitted so long as
they do not relate to absences
due to illness. [Sce question 8.]

Questions regarding on-the-job -
injuries are another way of ask-
ing about workers compensation
claims and therefore are not '
permitted.

S Y

This question is often asked prior % g
to administration of a polygraph. ™
and is considered a medical

inquiry, Since this question

" cannot be asked prior to extend-

ing a conditional offer of employ-
ment, polygraph exams should
either be pushed back until the
post-offer phase or, alternatively,
conducted without these “pre-
polygraph™ inquiries,

Questions about how a particular
applicant would perfarm specific
job functions, and with what
aceommodation(s), are allowed,
Employers are permitted to deter~
mine whether the applicant can
perform the essential functions of
the job and questions like this one
focus on the applicant’s abilities,
not his or her disabilities.

Drug tests are not considered
medigal exams under the ADA,
Therefore, a drug test may be
administered at any time,

Questions about absences due to
illness would be considered a
medical inquiry. Likewise, ques-
tions regarding conditions or

{ilnesses for which treatment

was sought, or regarding treat-
ment by a psychiatrist or psy-
chologist or for a mental
condition would also not be
permitted at the pre-offer stage
of the hiring process.

Even if an applicant voluntarily
discloses a disability which is
not manifestly obvicus, em-
ployers may not then use this
information to inquire into
otherwise impermissible areas,
Remember, exploration into
what accommodation to pro-
vide should focus on the
applicant’s abilities, not dis-
abilities,

Employers have a duty to rea-
sonably accommodate partici-

* pants in the application, the

interview and any performance
exams to be administered,
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