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FOREWORD 

In February of this year the President's Commission on Law Enforcement and 
Administration of Justice issued its general report, "The Challenge of Crime in a Free 
Society." As noted in the foreword to that report, the Commission's work was a 
joint undertaking, involving the collaboration of Federal, State, local, and private 
agencies and groups, hundreds of expert consultants and advisers, and the Commis
sion's own staff. The 'Organized Crime Task Force received extensive material 
describing organized crime activities throughout the Nation from the Organized 
Crime and Racketeering Section and the Federal Bureau of Investigation i'n the 
United States Department of Justice; and the Secret Service, Internal Revenue 
Service, and the Bureau of Narcotics in the Treasury Department. In addition, 
information and material were made available by the New York City, Chicago, and 
Los Angeles Police Departments and the crime commissions of New York, Illinois, 
Chicago, and New Orleans. We are grateful for the cooperation extended to us by 
these organizations and agencies. 

Chapter 7 of the Commission's report made findings and recommendations relat
ing to the organized crime problems facing the Nation. That chapter is reprinted 
as the first part of this volume, with the addition of annotations to indicate source 
materials and to elaborate on statements contained in the chapter. 

In addition, this volume contains four of the papers submitted to the Commission 
by outside consultants. Some material from these papers was used as background 
documentation in the preparation of the volume, and they are believed to be of interest 
and value as source material. However, the inclusion of these papers does not indi
cate endorsement by the panel of Commission members or by the staff of the positions 
or findings of the authors of these papers. 

The Commission is deeply grateful for the talent and dedication of its staff and 
for the unstinting assistance and advice of consultants, advisers, and collaborating 
agencies whose efforts are reflected in this volume. 

C/witman 
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Organized Crime 

ORGANIZED CRIME is a society that seeks to operate out· 
side the control of the American people and their govern
ments. It involves thousands of criminals, working 
within structures as complex as those of any large corpo
ration, subject to laws more rigidly enforced than those 
of legitimate governmems. Its actions are not impulsive 
but rather the result of intricate conspiracies, carried on 
over many years and aimed at gaining control over whole 
fields of activity in order to amass huge profits.1 

The core of organized crime activity is the supplying 
of illegal goods and services-gambling, loan sharking, 
narcotics, and other forms of vice-to countless numbers 
of citizen customers.:; But organized crime is also exten
sively and deeply involved in legitimate business and in 
labor unions.3 Here it employs illegitimate methods
monopolization, terrorism, extortion, tax evasion-to 
drive out or control lawful ownership and leadership and 
to exact illegal profits from the public;t And to carry 
on its many activities secure from governmental inter
ference, organized crime corrupts public officials. r. 

Former Attorney General Robert F. Kennedy illustrated 
its power simply and vividly. He testified before a Senate 
subcommittee in 1963 that the physical protection of wit
nesses who had cooperated with the Federal Government 
in organized crime cases often required that those wit
nesses change their appearances, change their names, or 
even leave the country.o When the government of a 
powerful country is unable to protect its friends from its 
enemies by means less extreme than obliterating their 
identities surely it is being seriously challenged, if not 
threatened. 

What organized crime wants is money and power. 
What makes it different from law-abiding organizations 
and individuals with those same objectives is that the 
ethical and moral standards the criminals adhere to, the 

1 Tho Kefauver committee found that: 
HI. There is a Nation·wide crime syndicate known UtI the Mafin, whose 

tentacles nrc found in many large cIties. It )'89 internnUonal ramIfications 
which nppear moat clenrly in connection wlth the narcotics traffic. 

~·2. Its lenders nrc usually found in control of tho most lucrative rackets 
in their citlcs. 

113. There nrc indications of n centralized directiun and control of thesl'J 
ro.ckels, but leadership appears to be in n group rather than In a single 
individllRl. 

"·1. The Mnan Is the cement thnt helps to bind tho Co.tella.Adanis.Lnnsky 
syndlcnte 01 Ne," York nnd tllO Acrnrdo.GuzIk.FI,ehetti syndlcata 01 Chicago a. 
weB as smaller crirnlnal gangs anu illdhidunl eriminl11n throughout the country. 
Thc~c groups have ,kept in tonch with Luciano since his deportation from this 
('ountry. 

"5. The damrnntion of the Mafia is baseil fundnm(mtally on 'muscle' and 
'Illurder.' The Malin is a secret conspiracy against law nnll order which will 
ruthlcssly cJiminnt~ anyone who stnnds in the way of lts success in nny criminal 
enterprise in which it js interested. It will destroy anyone who betrays its 
.ecrets. It will usc any me.lls l\Vallnble-palltlcal Influence, brIbery. Intlmlda. 
lion, etc. I to defeat any attempt 011 the part of IRw·enforcement tn touch ita top 
fiGures or to intrrfcrc with its opcTntlomh" 
Seth Specinl ComUl. to Inrcstigntc Orgnnizcll Crimt.' in Interstate Commerce 
[horeinalter riled liS Kclauvcr Comm.). 3d Interim l/ep" s, nEro NO 307 82d 
Cong" 1st Seas. 150 (1951). SeD also o.'rlC& OF TilE N.Y. COCN:SEL T~ TIIEI cov. 
KUNO"_ COMnATING ORCANIZED CT\1ME-A IlEPO/tT OF THE 1965 OYSTER nAY, NEW YORK, 
cONFEnr.NCF.s ON COMnATINC OItCANIZED cnlM~ (1966). 

"Johnson. Organizecl Crime: CIIQUellge 10 l/oe AmericlIlI Legal SYslem (pts. 
1-3). 53 J. enm. L., e. & I',S, 399. 402-01 (1962), 51 J. cnIM. L & r.", 1 
127 (1963). '. " 

n Seo gcneraUy Sen. Select Comm. on Improper Activities In tho Labor or 
Mana~amcnt Field [hereinalter cited a. MoCleUa", Labar.Mgt, Reps,]. 1st 
Inte"m Rep" s, nEro NO. 1417. 851h Cong •• 2d Se ••• (1958). 2,/ Interim Rep. 

laws and regulations they obey, the procedures they use 
are private and secret ones that they devise themselves, 
change when they see fit, and administer summarily and 
invisibly. Organized crime affects the lives of millions of 
Americans, but because it desperately preserves its invisi
bility many, perhaps most, Americans are not aware how 
they are affected, or even that they are affected at all. 
The price of a loaf of bre~;:i may go up one cent as the re
sult of an organized crime conspiracy, but a housewife has 
no way of knowing why she is paying more.7 If organized 
criminals paid income tax on ev.(!ry cent of their vast earn
ings everybody's tax bill would go down, but no one 
knows how much. S 

But to discuss the impact of organized crime in terms 
of whatever direct, personal, everyday effect it has on 
individuals is to miss most of the point. 1v.£ost individuals 
are not affected, in this scnse, very much. Much of the 
money organized crime accumulates comes from innu
merable petty transactions: 0 50-cent bets, $3-a-month 
private garbage collection services, quarters dropped into 
racketeer-owned jukeboxes, or small price rises resulting 
from protection rackets. A one-cent-a-loaf rise in bread 
may annoy housewives, but it certainly does not 
impoverish them. 

Sometimes organized crime's activities do not directly 
affect individuals at all. Smuggled cigarettes in a vend
ing machine cost consumers no more than tax-paid ciga
rettes, but they enrich the leaders of organized crime. 
Sometimes these activities actually reduce prices for a 
short period of time, as can happen when organized 
crime, in an attempt to take over an industry, starts a 
price war against legitimate businessmen. Even when 
organized crime engages in a large transaction, individ
uals may not be directly affected. A large sum of money 
may be diverted from a ,mion pension fund to finance a 

(pt., 1 & 2). s. nEro NO. 621, 86th Cang .. 1st 5 .... (1959). }'illal Rep. (pt •• 1-4), 
s, "",'. NU. 1139, 86th Can g •• 2d Sess. (1960). Inde .• , 10 RepoTlS. 86th Cong •• 2d 
Ses •. (1960). 

4. uA gangster Of rllckctccr In 11 leGitimate business docs not suddenly become 
rcspcclnblc .••. [El yidt!ncQ WAS produced before the committee concerning 
thn usc of unscrupulous nnd discriminatory business prnctices, extortion, bomb· 
ing nntl other (orms or violence to eliminate competitors nnd to compel customers 
to take articles sold by the mobsters," Kefauver Comm" 3d Interim. Rep., s. 
nEro NO. 307, 82d Cang., 1.t Scse. 170 (1951). 

G Johnson, supra no to 2, nt IU2-11~, 419-22; Kefauver Cllntm" 3t! Interim 
Rep •• " nEt'. NO. 307. 82d Cong •• let Sess. 101-86 (1951). 

IJ lIearings Belorc the Permanent Subcomm. on Invcsti;,:aliolls 0/ tho Senate 
Comm. on Government Operations [hereinafter citell as McClellan, Narcotics 
Hearlllgs), 88th Cong •• 1.t So •••• pt. 1. nt 25 (1963), 

1 Kefauver Comm., 3d Inlelim Rep., s. HEr. NO. 307, 82c.l Cong., 1st Sess, 
170-71 (1951): "There enn be liUle doubt thnt the public suITero Iram gang.ter 
penetration into Icgithnnto business. It suITers becnuse highcr priecs must be 
paid ror nrtieles nnd .ervlces which it ntuH buy ••• Tho public RuITere bee.u.e 
It ruoy have to [Iut up with .haddy .nd InlerIor me«hnndi •• in fields where 
Gnugsters have bocn nbJc to obtnin n monopoly." 

8 One indication oC tho nmonnt of tax revenUe lost is fonnel in the testimony 
01 Comm'r or Internnl Revenue SheMou 5, Cohen belore the Sertoto Subcam. 
mlttea on AdministratIve Praetlca nnt! Procedure on July 13. 1965. He sInted 
thnt during tho period hetween February 1961 nlld March 13. 1965. mora thnn 
S219 millton in tuxes nnd penalties hnt1 been rcc:ormncndeu for aasessment against 
subject. 01 the Fetleral orgnnlzel! crime drIve, llearitlg.! Be/ore the Sttbeomm, 
on ~ldmini.ftralilJc Practice and Procedu.re 0/ tile Sen. Comm. on tlte Judtciary 
[hereinalter eltet! as Long Comm. Hearings). 89th Cong., 1,1 Scs ••• pt. 3, at 
J\l9 (1965). 

• See goncrnlly McClell.n, I.nbor.Mgt. nep'., Fi"al Rep., S. nEro NO, 1139, 861h 
Cong., 2d Sess .. pt. 4 (1960). 
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business venture without immediate and direct effect 
upon the individual members of the union.10 

It is organized crime's accumulation of money, not the 
individual transactions by which the money is accumu
lated, that has a great and threatening impact on Amer
ica. A quarter in a jukebox means nothing and results 
in nothing. But millions of quarters in thousands of juke
boxes can provide both a strong motive for murder and 
the means to commit murder with impunity.a Organized 
crime exists by virtue of the power it purchases with its 
money. The millions of dollars it can invest in narcotics 
or use for layoff money give it power over the lives of 
thousands of people and over the quality of life in whole 
neighborhoods.12 The millions of dollars it can throw 
into the legitimate economic system give it power to ma
nipulate the price of shares on the stock market,13 to raise 
or lower the price of retail merchandise, to determine 
whether entire industries are union or nonunion, to make 
it easier or harder for businessmen to continue in 
business. 1-1 

The millions of dollars it can spend on corrupting pub
lic officials may give it power to maim or murder people 
inside or outside the organization with impunity; to ex
tort money from businessmen; to conduct businesses in 
such fields as liquor, meat, or drugs without regard to 
administrative regulations; to avoid payment of income 
taxes or to secure public works contracts without com
petitive bidding.Ii; 

The purpose of organizl!d crime is not competition with 
visible, legal government but nullification of it. When 
organized crime places an official in public office, it nulli
fies the political process. When it bribes a police official, 
it nullifies law enforcement. 

There is another, more subtle way in which organized 
crime has an impact on American life. Consider the 
former way of life of Frank Costello, a man who has re
peatedly been called a leader of organized crime. He 
lived in an expensive apartment on the corner of 72d 
Street and Central Park West in New York. He was 
often seen dining in well-known restaurants in the com
pany of judges, public officials, and prominent business
men. Every morning he was shaved in the barbershop of 
the Waldorf Astoria Hotel. On many weekends he 
played golf at a country club on the fashionable North 
Shore of Long Island. In short, though his reputation 
was common knowledge, he moved around New York 
conspicuously and unashamedly, perhaps ostracized by 
some people but more often accepted, greeted by jour
nalists, recognized by children, accorded all the freedoms 
of a prosperous and successful man. On a society that 
treats such a man in such a manner, organized crime has 
had an impact. 

And yet the public remains indifferent. Few Ameri
cans seem to comprehend how the phenomenon of or-

10 Such bootlegging activities cost the city an~ State of New York about $<10 
million a year in 108t tax revenues. N.Y. Times, Feb. 2, 1967, p. 21 

For a discussion of lhe problems of cigarette smuggling in New York State 
8CO Weintraub, A Report on Bootlegging of Clgarettcs in the City nnd Stat~ 
of New York, Jan. 196G (prepared for Cignrctto Merchandisers Ass'n Inc New 
York, N.Y.); Weintrallb & Kaufman. Bootlegged Cigarettes, Jan. 1967 (p;~pared 
for Wholesalo Tobacco Distributor. of New York, Inc •• New York, N.Y.). See 
nl.o Wcintrnub, Tho Bootlegging of Cigarettes Is a Nntiunal Problem Oct. 1966 
(prepared for Wh?le .. lo Tobncco Distributors of New York, Inc., New York, N.Y.). 

:~ Peterson, Cillcago: Shades. a/ Capone, Anonls, May 1963, p. 30. 
(195~~fallver Comm" 3d (nle" .. Rep., s. liEI'. NO. 307, 82d Cong., lst Se99. 171 

13 Sec Lefkowitz. New York: Criminal lllliltmtiall 0/ lhe Securities Industry 
Annals, May 1963, p. 51. See .Iso excerpt from Porter, On Wall Street, N.Y; 
Post, Aug. 3-7, 1959, in ORCANIZEO CRIME IN AMERICA 298 (Tyler cu. 1962). 

U Johnson, .wpm note 2, ot 406. 
(l~~~~fAuver Comm., 3d lnleri .. Rep., s. liEI'. NO. 307, 82d Cong .. lst Se.s. 30-14.1 

10 Sec generally COOK, TnE TWO DOI,LAn OET MEANS MunDEn (1961). 
17 For nn excellent discu8sion or the innucnces or underworld money in noBtle! 

tiee lIEAnD~ TilE COSTS OF DEMOCRACY 154-68 (1960). 1 f 

ganized crime affects their lives. They do not see how 
gambling with bookmakers, or borrowing money from 
loan sharks, forwards the interests of great criminal car
tels.1G Businessmen looking for labor harmony or non
union status through irregular channels rationalize away 
any suspicions that organized crime is thereby spreading 
its influence. When an ambitious political candidate 
accepts substantial cash contributions from unknown 
sources, he suspects but dismisses the fact that organized 
crime will dictate some of his actions when he assumes 
office,u 

President Johnson asked the Commission to determine 
why organized crime has been expanding despite the 
Nation's best efforts to prevent it. The Commission 
drew upon the small group of enforcement personnel and 
other knowledgeable perso[1s who deal with organized 
crime. Federal agencies provided extensive material. 
But because so little study and research have been done 
in this field, we also secured the assistance of sociologists, 
systems analysts, political scientists, economists, and law
yers.IS America's limited response to organized crime is 
illustrated by the fact that, for several of these disciplines, 
our call for assistance resulted in their first concentrated 
examination of organized crime. 

THE TYPES OF ORGANIZED CRIMINAL 
ACTIVITIES 

CATERING TO PUBLIC DEMANDS 

Organized criminal groups participate in any illegal 
activity that offers ma..ximum profit at minimum risk of 
law enforcement interference. They offer goods and 
services that millions of Americans desire even though 
declared illegal by their legislatures. 

Gambling 10 L~£orc.emenL"Qfficials...ag.t:ec-alro..Q.§.t 
unanimously that gambling is the greatest source of rev
enue1Oi:.mgf\;.IJ!~e.-£ll-It"1'~~lort'm'ter,such 
as "numbers" or "bolita," to off-track horse betting, bets 
on sporting events, large dice games and illegal casinos. 
In large cities where organized criminal groups exist, very 
few of the gambling operators are independent of a large 
organization.21 Anyone whose independent operation 
becomes successful is likely to receive a visit from an orga
nization representative who convinces the independent, 
through fear or promise of greater profit, to share his 
revenue with the organizadon.22 

Most large-city gambling is established or controlled 
by organized crime members through elaborate hier
archies.23 Money is filtered from the small operator who 
takes the customer's bet, through persons who pick up 

18 Selecteu papers of Commjssion consultants apponr in the appendices to this 
volume. 

19 SeD GcncrnUy Permanent Subcomm. on Investigations of the Sen. Comma on 
Gov't Operations, Gambling tlllcl OrCfmi:cd Crime [hereinafter citeu as McClellan, 
Gambli/lg Rep.], s. nEro NO. 1310, 87th Cong •• 2d Sc.s. (1962). Sco also N.Y. 
TEl\lpaR . .\nv COMM'N 0.' INVESTIGATION, SYNDICATED CAMBLING IN NEW YORK STATE 

(1961) • 
~) "Gambling is the princIple soUrce of inColl1C for organized criminal gangs in 

lh~ conntry." Kefauver Comm" 2rl Interim Rep., s. nEI', NO. 141, 82d Cong., lst 
Sess. 11 (1951). 

"According to major Federal, slute and local lnw enforcement officials who 
have made studies Rnd who nrc known to the 5ubconllnlucc staff, organized crime 
in the United States is llrhnarlly dependent lipan illicit gambling, a multibillion 
dollnr market, for the necessary funds required to operate other criminal nntl 
illegAl actIvities or enterprises." McCleIlAII, Gambling Rep., s. REr. NO. 1310, 
87th Cong •• 2d Sess. 43 (1962). 

~1 Information submitted to Commission by n Federal agcncy. 
ll'Statcment by then Deputy Inspecter Arthur C. Grubert. New York City 

Pollco Dep't. Iu·Servlce Training Program, Apr. 19, 1965, New York, N.Y. 
!!:l IINttntbcr gambBng follows the gcncrul pattern or organization of all large 

scnlc vice nntl crime. This pattern consists or four basic clements: (1) nn 
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money apd slips, to second-echelon figures in charge of 
particular districts, and then into one of several main of
fices. 24 The profits that eventually accrue to organiza
tion leaders move through channels so complex that even 
persons who work in the betting operation do not know 
or cannot prove the identity of the leader. Increasing 
use of the telephone for lottery and sports betting has 
facilitated systems in which the bookmaker may not know 
the identity of the second-echelon person to whom he calls 
in the day's bets. Organization not only creates greater 
efficiency and enlarges markets/a it also provides a system
atized method of corrupting the law enforcement process 
by centralizing procedures for the payment of graft.2G 

Organization is also necessary to prevent severe losses. 
More money may be bet on one horse or one number 
with a small operator than he could payoff if that horse 
or that number should win. The operator wiII have to 
hedge by betting some money himself on that horse or 
that number. This so-called "layoff" betting is accom
plished through a network of local, regional, and national 
layoff me!), who take bets from gambling operations.27 

There is no accurate way of ascertaining organized 
crime's gross revenue from gambling in the United States. 
Estimates of the annual intake have varied from $7 to 
$50 billion. 2R Legal betting at racetracks reaches a gross 
annual figure of almost $5 billion, and most enforcement 
officials believe that illegal wagering on horse races, lot
teries, and sporting events totals at least $20 billion each 
year. Analysis of organized criminal betting operations 
indicates that the profit is as high as one-third of gross 
revenue-or $6 to $7 billion each year. While the Com
mission cannot judge the accuracy of these figures, even 
the most conservative estimates place substantial capital 
in the hands of organized crime leaders.20 

Loan Sharki1~ In the view of most law enforce
\ment officials loan sharking, the lending of money at 
lhigher rates than the legally prescribed limit, is the second 
\Iargest source of revenue for organized crime.31 Gam-

elaborate hierarchical orgnnization of personnel, (2) a spatial organization in 
which n widl! territory is controlled from n central metropolitan area, (3) the 
'fix; in which public officials, principally police and politicians, Brc drawn into 
nnd mnde I' part of the organization, (4) 1egnl aid in which members of the 
legal profession breome the advisors antI consultants of the organization.1t Carlaon 
Numbers Gumbling, A Study of n Culture Complex 68, 19:10, unpublished Ph.D: 
disscrtution, Univ. of Mich. Dep't of Sociology. 

:H It was repotted, for example, that in Detroit there were almost 100 posi
tions involved in the operation of one lottery enterprise. Det slips were de. 
livered by 50 "ph:k up" mcn to substntlons where they were tabulated. After n 
"bookkeeper" determined the winning slips, the proceeds were taken to a 
"section chief'f who passed n flortion up through the hierarchy. McClelJan, 
,v,ncotics lIearings, 86th Cong •• lst Se .... pt. 2. nt .160-62 (1963). 

23 In his statement to the Temporllry Commission 01 Investigation 01 tho State 
of New York on Apr. 22, 1960. Chnrles R. Thom. Comm'r of Police of Suffolk 
County (Eastern Long IslantI) , N.Y., said: "The advantages of syndicate opera~ 
tion to the previously independent Lookie included: (1) unlimited resources with 
absolut,o backing wllit~h eliminated tllC need to IllY off, thus permmiting vast 
expanSIon, and the nverage bookio quickly discovered he was mnking n bigger 
net on n 50-50 basis than he formerly mode when he controlJed tho entire 
operation; (2) New York City telephone numbers could bo passed along to regular 
bettors nnd players, which made tho bookio merely a collector of money credited 
on the books of the syndicate tlaough an efficient bookkeeping ars'tem and 
IH.lding the trcm~ndous fnctor that usc of telephones was thus changed, greatly 
reducing the effiCiency o( telephone taps; and (3) the syndicate agreed to provido 
Island·up men' where feasible." Mimeo. p. 2. 

!!II "It is somewhat startling to lenrn that the syndicates nrc particularly happy 
whh the consllUdation of the nino police clcpnrrnents into the Suffolk County Police 
Department, liS they feel that JJrotcction is cosier to arrange through one 
ageney than through many. The intcnsi\.'e campaign against gamblers instituted 
hy !his Depnrtmel!t commencing January 1st had the astounding sido effect in 
solVinG the reG.rullmcnt problem 01 the syndicnte, ns OUr drive successfully 
stampeded the mdependenls into the arms of the syndIcate for protection and 
tho syndicate cnn noW' pick nnd choose those operators which they wi~h to 
admit. tt Ibid. 

z; Sec Cressey, The Functions and Slruclure oj Criminal Syndicales Sept 1966 
nt 35-36, printed as nppcndix A of this volume. ' • • 

:!8 U[G]ambling is tl!c ~cading source of organization revenue, accounting Cor 
probnbly hnlf of orgnDlzallon profits. It hn. becn estimllted thnt megal snmbllng 
grosses from seven to twenty billion dollars nnnually." Johnson supra note 2 
at 402. For some estimates on tho volume of ilIegnl gnmbling,' see id. at t102 
n.22. 

21 HGambling tJrofits Dro the principal 8U()port of big. time racketeering nnd 
gangsterism. These IJrofits provIde the financIal reSourCeS whereby ordinary 
criminals nrc converted into ~Ig.time rocketeers, political bosscs, pseudo busineas~ 
men, and allegell philanthropists." Kefauver Comm., 3d Interim Rep., s. REP. NO. 
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b!iDg--profits" provide. the, initial capital for loan-shark 
operations.3z ...• • 

:N'OCOmprehensive analysis has ever been made of what 
kinds of customers loan sharks have, or of how much or 
how often each kind borrows. Enforcement officials and 
other investigators do have some information. Gamblers 
borrow to pay gambling losses; 33 narcotics users borrow 
to purchase heroin. Some small businessmen borrow from 
loan sharks when legitimate credit channels are closed.3 .! 

The same men who take bets from employees in mass 
employment industries also serve at times as loan sharks, 
whose money enables the employees to payoff their 
gambling debts or meet household needs.3u 

Interest rates vary from 1 to 150 percent a week, ac
cording to the relationship between the lender and bor
rower, the intended use of the money, the size of the 
loan, and the repayment potential.3G The classic "6-for-5" 
loan, 20 percent a week, is common with small bol'
rowers. Payments may be due by a certain hour on a 
certain day, and even a few minutes' default may result 
in a rise in interest rates. The lender is more interested 
in perpetuating interest payments than collecting prin
cipal; and force, or threats of force of the most brutal 
kind, are used to effect interest collection, eliminate pro
test when interest rates are raised, and prevent the be
leaguered borrower from reporting the activity to en
forcement officialsY No reliable estimates exist of the 
gross revenue from organized loan sharking, but profit 
margins are higher than for gambling operations, and 
many officials classify the business in the multi-bill ion
dollar range.38 

Narcotics. 30 The sale of narcotics is organized like a 
legitimate importing-wholesaling-retailing business. The 
distribution of heroin, for example, requires movement 
of the drug through four or five levels between the im
porter and the street peddler:JO Many enforcement offi
cials believe that the severity of mandatory Federal nar
cotics penalties has caused organized criminals to restrict 
their activities to importing and wholesale distributon:H 

307. 82d Cong •• 1st Sc ••• 2 (1951). 
30 For an excellent trcatment of tho subject in New York State, sec N.Y. 

TEMPORARY COMM'N OF INV.ESTICATION, THE LOAN SHARK RACKET (1965). 
31 H[S]hylockinc . , . represents a substantial portion of the multibillion dollar 

take of organized crime." Johnson, supra note 2, at 403. 
3!! Permanent Subcomm. on Investigations of the Sen. Comm. on Gov't Operations, 

Organi:ed Crime and Illicit Traffic in Narcotics [hereinafter cited as McClellan, 
Narcotics Rep.}, s. nEP. NO. 72. 89th Cong •• l.t Se ••• 18 (1965); testimony of 
J. Edgar Hoover, Hearings Be/ore the Subcomm. on Dep'ts 0/ Slate, Justice, and 
Commerce, the Judiciary, attd Related Ilgencies Appropriations 0/ the House 
Comm. on Appropriations. 89th Cong •• 2d Se ••• 272 (1966). 

33 In his statement to the Temporary Commission of Investigation of the State of 
Ncw York on Apr. 22. 1960, Comm'r Chnrle. R. Thom de.cribcd how lonn sharking 
provided the means for organizing previously independent bookmakers: 

"Spcnking generaJly, prior to 1958, professional gambling in Suffolk County was 
conducted primarily by independent operators. There was no known pattern of 
organized gambling beyond tho usual facilities for laying off, nnd no reported 
mckets or collateral criminal activities. 

UAbout two years ngo, represcntatives of ono or more syndicates began 
approaching: these independent gambling operators with a view to incorporating 
thell1 into syndicated operutlons. By nnd large, theso indepCOllent gamblers re~ 
fused to be so organized, nnd the syndicates withdrew their efforts without resort 
to rough tactics. Tho syndicates then commenced nn insidious campaign of in~ 
filtration, wherein the principle M.O. was finance. 'Vith opcn pocketbook, the 
sYllllicntc recruited It number o( independent operators, by financing thcir opera· 
tions until these bookies were hooked. Port oC this system included the 
notorious 6 for 5 plus 5 per cent per week, which mennt simply that they financed 
tho bookies on tho bnsis that the gambJing operator hod to return $6.00 for every 
85.00 borrowed, plus the staggering interest of 5 per cent per week. It follows 
thnt n bookie who hnd a couple of bad week. was completely hooked and rell 
nnder the control of the syl1(h~ate. 1\(ost of thcse independent bookies were 
small businessmen, including the typical barber, candy store operator and the 
like, without the finnncial resources to withstand this squeeze, which wns 
cffecth'ely accomplished by tho mOlley mcn of tho syndicate. Once hooked, the 
bookies now worked for the syndicate on II SO-50 basis." 

31 N.V. TEMPORARY COMl\t'N 01-' INVESTICATION, THE LOAN SHAnK nEPOR1' 45 (1965). 
35 InCormlltion submitted to Commission hy a Federnl agency. 
:VJ Sec McClellan, Lnbor.Mgt. Hcp ... linal Rep •• s. nEP. NO. 1139. 86th Cong •• 

2d Sf .... pt. 4. at 772 (1960). 
IIi [n(ormation submitted. La Com miss ton b)' a Federal agency. 
:U N.Y. TEMPORARY COMl'tl'l'l OP INVESTICATION, TltE LOAN SHAnK UEl'OItT 17 (1965). 
:\:1 Sea generally McClellan, Narcotz'cs lIearillKs, 88th Cong" lst Sessil pts. 

I & 2 (1963), 1st & 2d Sc •••• pts. 3 ,~ 4 (1963-6.1), 2d Se •••• pt. 5 (1964). 
McClellan. Narcot;cs Rep •• s. nEro NO. 72. 89th Cong., l.t Sc.s. (1965). 

·10 Sec Cresso)" supra noto 5, nt 35. 
H McClellnn. Narcotics Rep •• s. nEI'. NO.· 72. 89th Cong •• l.t Ses •• 120 (1965). 
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They stay away from smaller-scale wholesale transactions 
or dealing at the retail level. Transactions with addicts 
are handled by independent narcotics pushers using drugs 
imported by organized crime:l2 

The large amounts of cash and the international con
nections necessary for large, long-term heroin supplies 
can be provided only by organized crime. Conservative 
estimates of the number of addicts in the Nation and 
the average daily expenditure for heroin indicate that the 
gross heroin trade is $350 million annually;l3 of which $21 
million are probably profits to the importer and distribu
tor.44 Most of this profit goes to organized crime groups 
in those few cities in which almost all heroin consumption 
occurs. 

Otllcr~.Goods andSerm"C'es. Prostitution and boot
legging play a small and declining role in organized 
crime's operations:lG Production of illegal alcohol is a 
risky business. The destruction of stills and supplies by 
law enforcement officers during the initial stages means 
the loss of heavy initial investment capital. Prostitution 
is difficult to organize and discipline is hard to maintain. 
Several important convictions of organized crime figures 
in prostitution cases in the 1930's and 1940's made the 
criminal executives wary of further participation:lo 

BUSINESS AND LABOR INTERESTS 

lr;!111.tation o~~usiness. A legitimatc busi
ness enables the racket execuuve to acquire respectability 
in the community and to establish a source of funds that 
appears legal and upon which just enough taxes may be 
paid to avoid income tax prosecutionY Organized crime 
invests the profit it has made from i\legal service activities 
in a variety of businesses throughout the country:l8 To 
succeed in such ventures, it uses accountants, attorneys, 
and business consultants, who in some instances work 
exclusively on its affairs:lo Too often, because of the 
reciprocal benefits involved in organized crime's dealings 
with the business world, or because of fear, the legitimate 
sector of society helps the illegitimate sector. GO The Illi
nois Crime Commission, after investigating one service 
industry in Chicago, stated: 

There is a disturbing lack of interest on the part of some 
legitimate business concerns regarding the identity of the 
persons with whom they deal. This lackadaisical attitude 
is conducive to the perpetration of frauds and the infil
tration and subversion of legitimate businesses by the 
organized criminal element. 61 

Because business ownership is so easily concealed, it 
is difficult to determine all the types of businesses that 

'" /d. nt 121-22, 
<. ltI. 01 120. 
-Ii Information submitted to Commission by R Federnl BeeIlCY. 
-I:; "Gambling has "upplnnted prostitution and bootlegging 115 tho chief sotlrce 

of revenue (or organized crtmt.'. Bt'forc the First World 'Vor, the major profits 
of organized criminals Were ohtained from prostitution. 1'hc passnge of the 
Mann White 510\'0 Act, the chonging sexual mores, nnd public opinion com. 
bined to make commercialized prostitution n l(!ss profltobIt' nnd morc ha;ort1olls 
enterprise." Kefauver Comru., 2cl [nterim Rt'p" s. HEr. NO. HI, 82d Cong., 
1st Sess. 11 (1952). 

For n recent investigation of cOllulH!rcinlizcd prostitution, sec N.Y. T&MI'OnAlIY 
(~~~;I;~ OF INVESTIGATION, AN INVESTIC,\TION OF LAW ENJ"ORCEl\t&NT IN BUFFALO 

.B, People v. Lucinno, 277 N.Y. 3·10. ].I N.E.2d .133. ccTt. denied sub nom •• 
Luelnno v. New York, 305 U.S. 620 (1938). Sec 01.0 !'OWELL, NINETY TIMES GUILTY 
(1939). nnd for n brief description of Charles Luciano's role in organized crime 
sec excerpt fram SONDEIIN t nnOTHER1l00D OF EVIL (1959) I in ORCANIZED CRIME ]~ 
AMERICA 302 (Tyler ed, 1962). 

4, SeQ Kcfau\'cr Comm., 3d Interim Rep" B. REI'. NO. 307. 82d Can'" 1st Se" 
170 (1951). 0" ' 

48 H[C]rimlnnls amI racketeers arc using the profits of organized crlmo to buy 
up nnd operate legitimate enterprises." KerauvcT Camm .• 3d Interim Rep., s. 
hEr. NO. 307, 82d Cong •• lst Se .. , 170 (1951). 

organized crime has penetrated. G2 Of the 75 or so racket 
leaders who met at Apalachin, N.Y., in 1957, at least 9 
were in the coin-operated machine industry, 16 were in 
the garment industry, 10 owned grocery stores, 17 owned 
bars or restaurants, 11 were in the olive oil and cheese 
business, and 9 were in the construction business. Others, 
were involved in automobile agencies, coal companies,' 
entertainment, funeral homes, ownership of horses ancI; 
race tracks, linen and laundry enterprises, trucking, water; 
front activities, and bakeries.53 ' 

Today, the kinds of production and service industries 
and businesses that organized crime controls or has in
vested in range from accounting firms to yeast manu
facturing. One criminal syndicate alone has real estate 
interests with an estimated value of $300 million:'H In a 
few instances, racketeers control nationwide manufactur
ing and service industries with known and respected brand 
names.56 

Control of business concerns has usually been acquired 
through one of four methods: ( 1) investing concealed 
profits acquired from gambling and other illegal activi
ties; (2) accepting business interests in payment of the 
owner's gambling debts; (3) foreclosing on usurious loans; 
and (4) using various forms of extortion. GO 

Acquisition of legitimate businesses is also accomplished 
in more sophisticated ways. One organized crime group 
offered to lend money to a business on condition that a 
racketeer be appointed to the company's board of direc
tors and that a nominee for the lenders be given first 
option to purchase if there were any outside sale of the 
company's stock.:;' Control of certain brokerage houses 
was secured through foreclosure of usurious loans, and 
the businesses then used to promote the sale of fraudulent 
stock, involving losses of more than $2 million to the 
public.us 

Criminal groups also satisfy defaulted loans by taking 
over businesses, hiring professional arsonists to burn 
buildings and contents, and collecting on the fire insur~ 
ance. Another tactic was illustrated in the recent bank
ruptcy of a meatpacking finn in which control was secured 
as payment for gambling debts, With the original owners 
remaining in nominal management positions, extensive 
product orders were placed through es.tablished lines of 
credit, and the goods were immediately sold at low prices 
before the suppliers were paid. The organized criminal 
group made a quick profit of three-quarters of a million 
dollars by pocketing the receipts from sale of the products 
ordered and placing the firm in bankruptcy without 
paying the suppliers,lio 

<in "Mobsters and racketeers 1mvo been assisted by lSomc tnx accountants and 
tnx lawyers in deCraudlng tho Govermncnt." Id. at 4. 

60 HIn some instances legitimate busienssmen hnve aided tho interests of the 
underworld by awarding lucrative contracts to gangsters nnd mobsters in return for 
help in handling employee.!!, defeating attempts at unionization, Dnd in breaking 
strikes." lcl. at 5. 

Cit 1965 ILL. CIUME INVESTIGATING COMM'N nEro 11. 
1i:1 "Usins dummy fronts, ,lhe rcnl owners of 0 business, the J11cn who Jlut .Ull 

tho money. never ho\'c to hst themselves ns owners or partners or as even bc!ng 
involved in any way in the business." Grutzner, Mafia Steps Up In/iltrnuon 
and Looting oj Businc" .. , N.Y. Time,. Feb. 1<\, 1965, p. I, col. 3. nt 65, col. 1. 

&:I McClellBn, Labor.Mgt. Rep,,, Plnal Rep., s. nEt·. NO, 1139. 861h Cong." 2<1 
Sess., pt. 3, nt 487-88 (J960). ,The rcport. 01 the ,KefBuver Commitlee prOVIdes 
" dIscussion 01 tho dc.'grco of m£iltrntion IIIto leglthnate business. jnc1udlng n 
list of 50 types of business enterprise's in which organized crime is involvod. 
Kefanver Comm., 3,1 Interim Rep., •• hEr, NO. 307. 82d Cong., 1st Se.s, 170-81 
(1951). 

r.t Informollon sllbmitteu 10 Commission by 0 Feuernl ogenc)'. 
··Ibid. 
00 Ibid. 
r.1 Ibid. 
.,slbicl. Sec nlsa Grutzocr. supra nato 5, nt 65, cols. 5-6. 
~o Id. calK. 1-3. lIenrings Before the Subcomm. on Crimillal Law.! and Pro· 

cedurcs oj tile Sen. Comm. on tit. Judiciary, 891h Cong., 2d Sess .. nt 20,1-06 (1966), 
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Too little is known about the effects on the economy of 
organized crime'~ eI?try into the business world, but .t~~ 
examples above md1cate the harm done to the pubhc 
and at least suggest how criminal cartels can undermine 
free competition.Ot The ordinary businessman is hard 
pressed to compete with a syndicate enterprise. From its 
gambling and other illegal revenue-on most of which no 
taxes are paid-the criminal group always has a ready 
source of cash with which to enter any business. Through 
union connections, the business run by organized crime 
either prevents unionization or secures "sweetheart" con
tracts from existing unions.o2 These tactics are used e~ec
tively in combination. In one city, organized cnme 
gained a monopoly in garbage collection by preserving the 
business's nonunion status and by using cash reserves to 
offset temporary losses incurred when the criminal group 
lowered prices to drive competitors out of business.o3 

Strong-arm tactics are used to enforce unfair business 
policy and to obtain customers.O.1 A restaurant chain con
trolled by organized crime used the guise of "quality con
trol" to insure that individual restaurant franchise holders 
bought products only from other syndicate-owned busi
nesses. In one city, every business with a particular kind 
of waste product useful in another line of industry sold 
that product to a syndicate-controlled business at one
third the price offered by legitimate business. 

The cumulative effect of the infiltration of legitimate 
business in America cannot be measured.05 Lawenforce
ment officials agree that entry into legitimate business is 
continually increasing and that it has not decreased or
ganized crime's control over gambling, usury and other 
profitable, low-risk criminal enterprises. 

Labor Racketeering.GO Control of labor supply and in
filtration of labor unions by organized crime prevent 
unionization of some industries, provide opportunities for 
stealing from union funds and extorting money by threats 
of possible labor strife, and provide funds from the enor
mous union pension and welfare systems for business ven
tures controlled by organized criminals. Union control 
also may enhance other illegal activities. Trucking, con
struction, and waterfront shipping entrepreneurs, in 
return for assurance that business operations will not be 
interrupted by labor discord, countenance gambling, loan 
sharking, and pilferage on company property. Organized 
criminals either direct these activities or grant "conces
sions" to others in return for a percentage of the profits. 

Some of organized crime's effects on labor union affairs, 
particularly in the abuse of pension and welfare funds, 
were disclosed in investigations by Senator John McClel
lan's committee. In one case, almost immediately after 

flO "There cnll be little doubt that the public suffers from gangster penetration 
into legitimate business. It suffers because higher prIces l11ust be paid for 
nrticles and services which it must buy •... 'rhe puhlic suffers because it may 
have to put up with shoddy and inferior merchandise in fields where gangsters 1I8YO 
been able to obtain n monopoly," Kefauver Comm., 3d lnten'm Rep., 51 nEro NO. 
301,82<1 Cong" lst Seas. 110-11 (1951). 

01 See Johneon, Organized Crime: Challenge 10 tile American Legal SYJlem (pt. 
I), 53 J. en' ... L., c ... r.s. 399,406-01. 

•• Sec generally McClellan, Labor·Mgt. Reps., 1st Interim Rep., s. REr. NO. 1417 
851h Cong., 2d Se ... (1958), 2d interim Rep. (pts. 1 & 2), 8. nEP. NO. 621 86tl: 
~ong., 1st Se ... (1959), Final Rep. (pt8. 1-,1), 8. IIEP. NO. 1139, 86th Cong., 2d 
Sus. (1960). 

0:1 InfQrmation submitted to Commission by n Federal aeency 
u~ "'Yhcn orgnnh:ed crimo embarks on a venture in legitimate business it 

ordinarily brihgs to that venture all the techniques of violence and intimidation 
which arc employeu !n its illegal enterprises." Johnson, Organized Crime: 
Chal/enge to the Ammcan Le~al System (pt. I), 53 .J. CRIM. L., C. '" r.S. 399 
·102-0,1 (1963). • 

11:i For a disctl8sion of tho erhninal infiltration of legitimate activities sec 
Woctzc), lin OoeruieUl 0/ OrRanized Crime: Mores verJUS "torality, Annals, 'May 
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receiving a license as an insurance broker, the son of a 
major organized crime figure in New York City was 
chosen as the broker for a number of such funds, with 
significant commissions to be earned and made available 
for distribution to "silent partners." The youthful 
broker's only explanation for his success was that he had 
advertised in the classified telephone directory.Oj 

In New York City, early in 1966, the head of one 
organized crime group was revealed to be a partner in a 
labor relations consulting firm. One client of the, firm, 
a nationally prominent builder, said he did not oppose 
unions but that better and cheaper houses could b~ 
built without them. The question of why a legitimate 
businessman would seek the services of an untrained con
sultant with a criminal record to handle his labor rela
tions was not answered. 

LOCATION OF ORGANIZED CRIME 
ACTIVITIES 

Organized criminal groups are known to 'operate in 
all sections of the Nation. In response to a Commission 
survey of 71 cities, the police departments in 80 percent 
of the cities with over 1 million residents, in 20 percent 
of the cities with a population between one-half million 
and a million, in 20 percent of the cities with between 
250,000 and 500,000 population, and in over 50 percent 
of the cities between 100,000 and 250,000, indicated 
that organized criminal groups exist in their cities. In 
some instances Federal agency intelligence indicated 
the presence of organized crime where local reports de
nied it. os Of the nine cities not responding to the Com
mission survey,OO six are known to Federal agencies to have 
extensive organized crime problems.l'o Where the exist
ence of organized crime was acknowledged, all police 
departments indicated that the criminal group would con
tinue even though a top leader died or was incarcerated. 

Organized crime in small cities is more difficult to 
assess. Law enforcement personnel are aware of many 
instances in which local racket figures controlled crime 
in a smaller city and received aid from and paid tribute to 
organized criminal groups located in a nearby large 
city. In one Eastern town, for example, the local 
racket figure combined with outside organized criminal 
groups to establish horse and numbers gambling gross
ing $1.3 million annually, an organized dice game draw
ing customers from four states and having an employee 
payroll of $350,000 annually, and a still capable of pro
ducing $4 million worth of alcohol each year. The town's 
population was less than 100,000.71 Organized crime 1 
cannot be seen as merely a big-city problem. 

1963 pp. 1 6-1. For an excellent discussion 01 criminal Infiltration into busIness 
in cilicago,' sec Peterson, Chicago: Shades 0/ Capone, Annals, May 1963, pp. 30, 

32~~~or n detailed examination of labor racketeering, scc McClellan. Labor·Mgt. 
Reps. 1st Interim Rep., s. nEro NO. 1411, 85th Cong" 2d SeBs. (1958), 2d Interim 
Rep. '(pts. 1 & 2), s. nEP. NO. 621, 86th Cong., 1st Se59. (1959), Final Rep. (pts. 
1-1), S. REr. NO. 1139, 86th Cong., 2d 50S •• (1960). 

01 Interview with Jurncs P. Kelly, Cormer im'cstigator Cor Sen. Select Camm. on 
Improper Activities in the Labor or Management Field, Nov; 23, 1966. 

fIH Information submitted to Commission by a Federal agency. Tho Kefauver 
Committee encountered similar inconsistencies in responses DC certain local law 
enforcement officinls: "\Vhcthcr out of ignorance or indolence Js not clear! but 8~mc 
local authorities insisted, ornlly nml 1n writing, thnt there was no organJzed crime 
in their jurisdiction, although the subsequent testimony proved them pathetically 
in error" Kefauver Comm., 2<1 inlr!rim Rep.} s. lIEI'. NO. 141, 82<1 Cong., 1st 
Ses •• 7 (1951). . b' 

oeo Buffalo, N.Y.; Flint, Mich., Kansas City, Knns.; Milwaukee, WIS.; Mo. lie, 
Ala.; Nashville, Tenn.; New Orleans, La.; Oakland, Calif.; Youngstown, 01110. 

ill Information submitted to Commission by n Federal agency. 
it/bid . 
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CORRUPTION OF THE ENFORCEMENT 
AND POLITICAL SYSTEMS 72 

Today's corruption is less visible, more subtle, and there
fore more difficult to detect and assess than the corrup
tion of the prohibition era. All available data indicate 
that organized crime flourishes only where it has cor
rupted local officials.73 As the scope and variety of or
ganized crime's activities have expanded, its need to 
involve public officials at every level of local government 
has grown. And as government regulation expands into 
more and more areas of private and business activity, the 
power to (,orrupt likewise affords the corrupter more 
control over matters affecting the everyday life of each 
citizen. 

Contrast, for example, the way governmental action 
in contract procurement or zoning functions today with 
the way it functioned only a few years ago. The poten
tial harm of corruption is greater today if only because 
the scope of governmental activity is greater. In dif
ferent places at different times, organized crime has 
corrupted police officials, prosecutors, legislators, judges, 
regulatory agency officials, mayors, councilmen, and other 
public officials, whose legitimate exercise of duties would 
block organized crime and whose illegal exercise of duties 
helps it.74 

Neutralizing local law enforcement is central to' orga
nized crime's operations. What can the public do if no 
one investigates the investigators, and the political figures 
are neutralized by their alliance with organized crime? 
Anyone reporting corru}Jt activities may merely be telling 
his story to the corrupted; in a recent "investigation" of 
widespread corruption, the prosecutor announced that 
any citizen coming forward with evidence of payments 
to public officials to secure government action would be 
prosecuted for participating in such unlawful conduct. 

In recent years some local governments have been 
dominated by criminal groups. Today, no large city is 
completely controlled by organized crime, but in many 
there is a considerable degree of corruption.75 

Organized crime currently is directing its efforts to cor
rupt law enforcement at the chief or at least middle-level 
supervisory officials. The corrupt political executive 
who ties the hands of police officials who want to act 
against organized crime is even more effective for orga
nized crime's purposes.'o To secure political power or
ganized crime tries by bribes or political contributions to 
corrupt the nonoffice-holding political leaders to whom 
judges, mayors, prosecuting attorneys, and correctional 
officials may be responsive. 

It is impossible to determine how extensive the cor
ruption of public officials by organized crime has been. 
We do know that there must be more vigilance against 
such corruption, and we know that there must be better 
ways for the public to communicate information about 
corruption to appropriate governmental personnel. 

7:! IIFinnlly, the public suffers because the vast economic resollrces that gang
sters nnd racketeers control [enable] them to conso1i<1nto their economic and 
Jloliticnl positions. 1\Ione)', anel parti~ulnrly rendy cnsh is power in any corn. 
munity and over Dnd over acnin this committee has' found instance!! where 
racketeers' money has been used to exercise influence with Federa) state and 
local officials nud agencies uC govcrnull'nt ..• The money used h'y hoodlums 
to buy economic nnd political control is alsl) used to jllducc public apnthy." 
KeCauver Comm., 3d Interim Rel'" s. nEro NO. 307, 82d Cong., 1st Scss. 171 
(1951) • 

7U H[C]orruption by organized crime is n normal conllition at Amcriean local 
Jto~crnment nnd politics." l\loynihnn, The Privtlte Government 0/ Orgalll:ecl 
Crime, The Reporter, July 6,1961, p. H. 

7l Sect Cor example, United Stntes v. Kahnner-, 317 F.2d 459, ccrt. denied 
375 U.S. 836 (1963), in which n State judge, n Fcdoml prosecutor, and a racketee; 
were invoh'cd in a conspIracy to ohstruct justice in connection with the sentencing 
of n Federal law violator. See also Johnson, SUl'fll note 61, at 419-22. 

MEMBERSHIP AND ORGANIZATION 
OF CRIMINAL CARTELS 77 

Some law enforcement officials define organized crime 
as those groups engaged in gambling, or narcotics push
ing, or loan sharking, or with illegal business or labor 
interests. This is useful to the extent that it eliminates 
certain other criminal groups from consideration, such as 
youth gangs, pickpocket rings, and professional criminal 
groups who may also commit many types of crimes, but 
whose groups are ad hoc. But when law enforcement 
officials focus exclusively on the crime instead of the orga
nization, their target is likely to be the lowest-level crimi
nals who commit the visible crimes. This has little effect 
on the organization.78 

The Commission believes that before a strategy to com
bat organized crime's threat to America can be developed, 
that threat must be assessed by a close examination of 
organized crime's distinctive characteristics and methods 
of operation. 

NATIONAL SCOPE OF ORGANIZED CRIME 

~the Kefauver Committee declared that a na- . 
t~~rime syndicate known as the Mafia operated t 
in many large cities and that the leaders of the Mafia usu- ' 
ally controlled the most lucrative rackets in their cities.70 , 

In 1957, 20 of organized crime's top leaders were con
victed (later reversed on appeal)Bo of a criminal charge 
arising from a meeting at Apalachin, N.Y. At the sen
tencing the judge stated that they had sought to corrupt 
and infiltrate the political mainstreams of the country, 
that they had led double lives of crime and respectability, 
and that their probation reports read "like a tale of 
horrors." 

Today the core of organized crime in the United States 
consists of 24 groups operating as criminal cartels in large 
cities across the Nation. Their membership is exclusively 
men of Italian descent, they are in frequent communica
tion with each other, and their smooth functioning is 
insured by a national body of overseers.S1 To date, only 
the Federal Bureau of Investigation has been able to 
document fully the national scope of these groups, and 
FBI intelligence indicates that the organization as a whole 
has changed its name from the Mafia to La Cosa Nostra. 

In 1966 J. Edgar Hoover told a House of Representa
tives Appropriations Subcommittee: 

La Cosa Nostra is the largest organization of the criminal 
underworld in this countr~l, ver~1 closely organized and 
strictly disciplined. They have committed almost ever~1 
crime under the sun . .. 

La Cosa Nostra is a criminal fratemit,y whose member
ship is Italian either by birth or national origin, and it 
has been found to control major racket activities in many 
of our larger metropolitan areas, often working in con
cert with criminals rejJresenting other ethnic backgrounds. 

jii InCormation submitted to COlllmission hy u Felleral agcncy. 
jO "The lurgest single Cuctor in the brenkdown oC law enforcement agencies in 

clealing with organized crime is lhe corruption and connivance of many llublic 
ufficials." ADA, RErOiIT ON OItCANIZED CHIME AND LAW ENFORCEMENT 16 (1952), 

77 See generally Cresse)" SllPTlJ nole 27. For detailed inCormation au or· 
ganized crime members nnd their activities in vnrious areas of the countrl" 
sec McClellan, Narcotics Hearings, 88th Cong., 1st Scss" pts. 1 & 2 (1963 t 

l.t & 2d Se ••• , pts. 3 & ,I (1963-6.\).2<1 Sess., pt. 5 (196·1). 
iR "Minor members ... mny be jmprisoncd, but the lap lenders remain 

relnthrely untouched by law enforcement agencies." A8A, ap. cit. supra note 76, 
at 13. 

iD KefAuver Comm., 3d IfJlcrim Rep., s. REI', NO. 307, 82d Cong'l lst Sesa. 
150 (1951). 

8. Unitod Stntes v, DnraHno, 285 F.2d ,lOB (2<1 Cir. 1960). 
81 Sec testimony of 1. Edgar Hoover, supra notc 32, at 272-7·1. 
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It operates on a nationwide basis, with international impli
cations, and until recent years it carried on its activities 
with almost complete secrecy. It functions as a criminal 
cartel, adhering to its own body of "law" and "justice" 
and, in so doing, thwarts and usurps the authority of 
legally constituted judicial bodies . . .82 

In individual cities, the local core group may also be 
known as the "outfit," the "syndicate," or the "mob." 83 

These 24 groups work with and control other racket 
groups, whose leaders are of various ethnic derivations. 
In addition, the thousands of employees who perform 
the street-level functions of organized crime's gambling, 
usury, and other illegal activities represent a cross section 
of the Nation's population groups. 

The present confederation of organized crime groups 
arose after Prohibition, during which Italian, German, 
Irish, and Jewish groups had competed with one another 
in racket operations. The Italian groups were successful 
in switching their enterprises from prostitution and boot
legging to gambling, extortion, and other illegal activities. 
They consolidated their power through murder and 
violence. a·j 

Toda members of the 24 core rou 

States in Which Organized Crime Core Group Members 
Both Reside and Operate 

effect of their criminal 'Operations and penetration of 
legitimate businesses vary from area to area. The wealth
iest and most influential core groups operate in States 
including New York, New Jersey, Illinois, Florida, Louisi
ana, Nevada, Michigan, and Rhode Island.s;; Not shown 
on the map are many States in which members of core 
groups control criminal activity even though they do not 
reside there. For example, a variety of illegal activities 
in New England is controlled from Rhode Island.so 

Recognition of the common ethnic tie of the 5,000 or 
more members of organized crime's core groups 8, is essen
tial to understanding the structure of these groups today. 
Some have been concerned that past identification of 
Cosa Nostra's ethnic character has reflected on Italian
Americans generally. This false implication was elo-

'" ltI. at 272. 
M Sec testimony (if former New York City Pollee COllun'r Michael J. MUrphy, 

MeClelIan. Narcolics Hearillg .•• 881h Cong., lsi Sess., pl. I, at 63 (1963)' testimony 
of COjJt. \viJ1ioll1 Duffy, itJ. pt. 2. ~It 506; OFFICE OF 1'1(E N,Y. COUNS'CL TO TilE 
COYEIINOIt, COMnATINc OIlCANIZED CJtIME-A REPOUT OF rHE 1965 OYSTER DAY, NEW 
YOItK, COl'/'FEIIENCES ON COMBATINC ORCANIzED CRIME 2j~ (1966). 

K~ See generally OIlCANIZEO CRIME IN 'MEIllCA ].17-224 (Tyler cd. 1962). 
;;; }b:d~mntion aubmittcd to Commission hy n Federal agency. 
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quently refuted by one 'of the Nation's outstanding experts 
on organized crime, Sgt. Ralph Salerno of the New York 
City Police Department. When an Italian-American 
racketeer complained to him, "Why does it have to be 
one of your own kind that hurts you?", Sgt. Salerno 
answered: 

Pm not your kind and you're not my kind. My manners, 
morals, and mores are not yours. The only thing we 
have in common is that we both spring from an Italian 
heritage and culture-and you are the traitor to that 
heritage and culture which I am proud to be part of.88 

Organized crime in its totality thus consists of these 
24 groups allied with other racket enterprises to form a 
loose confederation operating in large and small cities. 
In the core groups, because of their permanency of form, 
strength of organization and ability to control other rack
eteer operations, resides the power that organized crime 
has in America today. 

INTERNAL STRUCTURE so 

Each of the 24 groups is known as a "family," with 
mel!!'E.~~.sIi!E..YX.W-.ng:1tom::a.5::m¥l.Y .... ~~.2QO men to as few 
as 20. Most cities with organizedciiinenav'e only one 
firiil.1Yi New York City has five. Each family can par-

-rlcij5atelIi111e"'fUlri'mrge"of,..activitiesin which organized 
crime generally is known to engage. Family organization 
is rationally designed with an integrated set of positions 
geared to maximize profits. Like any large corporation, 
the organization functions regardless of personnel 
changes, and no individual-not even the leader-is in
dispensable. If he dies or goes to jail, business goes on. 

The heirarchical structure of the families resembles that 
of the Mafia groups that have operated for almost a 
century on the island of Sicily. Each family is headed 
by one man, the "boss," whose primary functioIfs are 
maintaining order and maximizing profits. Subject only 
to the possibility of being overruled by the national ad
visory group, which will be discussed below, his authority 
in all matters relating to his family is absolute. 

Beneath each boss is an "underboss," the vice president 
or deputy director of the family. He collects information 
for the boss; he relays messages to him and passes his 
instructions down to his own underlings. In the absence 
of the boss, the underboss acts for ·him. 

On the same level as the underboss, but operating in a 
staff capacity, is ,the consigliere, who is a counselor, or 
adviser. Often an'elder member of the family who has 
partially retired from a career in crime, he gives advice 
to family members, including the boss and underboss, and 
thereby enjoys considerable influence and power. 

Below the level of the underboss are the caporegime, 
some of whom serve as buffers between the'top members 
of the family and the lower-echelon personnel. To main
tain their insulation from the police, the leaders of the 
hierarchy (particularly the boss) avoid direct communi
cation with the workers. All commands, information, 
complaints, and money flow back and forth through a 

51 Testimony of J. Edgar Hooycr, IlclJrilJgs Dc/orc tile Subcomm. on Dcp'ts 
0/ Stale, Justice, and Commerce, tile Judr'ciary, and Related Agencies Appropria. 
tio"s 0/ the 1/ous. Comm. on Appropriations, 89th Cong., 2d Soss. 273 (1966). 

b~ Grutzncf, City Police Expert on Mnfin Retiring front Force, N.Y. Times, Jnn. 
21, 1967, p. 65, col. 3. 

tin For nn extensive disclIssion of the internal structure of the organized crime 
I!fOllPS, sec Cressey, The FUllctiolls Imel Structure 0/ Criminal Syndicates, Sept. 
1966, Qt 31-10, printed as appendix A of this volume. Soc Qlso McCleUQn, Nar· 
cotics Hearings, 88th Cong., 1st Sess., piS. 1 & 2 (1963), 1st & 2d Sess., pts. 3 & 4 
(1963-64), 2d Sess., pl. 5 (196\). 
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trusted go-between. A caporegima fulfilling this buffer 
capacity, however, unlike the underboss, does not make 
decisions or assume any of the authority of his boss. 

Other caporegime serve as chiefs of operating units. 
The number of men supervised in each unit varies with 
the size and activities of particular families. Often the 
caporegima has one or two associates who work closely 
with him, carrying orders, information, and money to 
the men who belong to his unit. From a business stand
point, the caporegima is analogous to plant supervisor or 
sales manager. 

The lowest level "members" of a family are the soldati, 
the soldiers or "button" men who report to the capo
regime. A soldier may operate a particular illicit enter
prise, e.g., a loan-sharking operation, a dice game, a lot
tery, a bookmaking operation, a smuggling operation, on 
a commission basis, or he may "own" the enterprise and 
pay a portion of its profit to the organization, in return 
for the right to operate. Partnerships are common be
tween two or more soldiers and between soldiers and men 
higher up in the hierarchy. Some soldiers and most 
upper-echelon family members have interests in more 
than one business. 

Beneath the soldiers in the hierarchy are large num
bers of employees and commission agents who are not 
members of the family and are not necessarily of Italian 
descent. These are the people who do most of the actual 
work in the various enterprises. They have no buffers 
or other insulation from law enforcement. They take 
bets, drive trucks, answer telephones, sell narcotics, tend 
the stills, work in the legitimate businesses. For example, 
in a major lottery business that operated in Negro neigh
borhoods in Chicago, the workers were Negroes; the 
bankers for the lottery were Japanese-Americans; but the 
game, including the banking operation, was licensed, for 
a fee, by a family member.vo 

The structure and activities of a typical family are 
shown in the chart on the following page. 

There are at least two aspects of organized crime that 
characterize it as a unique form of criminal activity. 
The first is the element of corruption. The second is the 
element of enforcement, which is necessary for the main
tenance of both internal discipline and the regularity of 
business transactions. In the hierarchy of organized 
crime there are positions for people fulfilling both of 
these functions. But neither is essential to the long-term 
operation of other types of criminal groups. The mem
bers of a pickpocket troupe or check-passing ring, for ex
ample, are likely to take punitive action against any mem
ber who holds out more than his share of the spoils, or 
betrays the group to the police j but they do not recruit 
or train for a well-established position of "enforcer." 

Organized crime groups, on the other hand, are be
lieved to contain one or more fixed positions for "en
forcers," whose duty it is to maintain organizational integ
rity by arranging for the maiming and killing of 
recalcitrant members. And there is a position for a 
"corrupter," whose function is to establish relationships 
with those public officials and other influential persons 
whose assistance is necessary to achieve the organization's 

uo InIormation submitted to CommissIon by n Federal agency. 
OL Federal agency intelligence indicates that the consigilierc frequently ncts 

as the "corrupter!' In this connection, the Kefuuver Committee underscored the 
sinister influence .Fronk Costello exercised upon the New York County Democratic 
organization. Kefauver Comm., 3d Interim Rep .• s. REP. NO. 307, 82d Cong .• 1st 
Se, •• 143-44 (1951). 

goals.Ul By including these positions within its organiza
tion, each criminal cartel, or "family," becomes a govern
ment V2 as well as a business. 

The highest ruling body of the 24 families is the "com- r 
mission." This body serves as a combination legislature, ! 
supreme court, board of directors, and arbitration board; 
its principal functions are judicial. Family members 
look to the commission as the ultimate authority on or
ganizational and jurisdictional disputes. It is composed ! 
of the bosses of the Nation's most powerful families but I 
has authority over all 24. The composition of the com
mission varies from 9 to 12 men. According to curJ;e t I" 

information, there are presently 9 families represent d;-» 
\~l?~ew York City and 1 each from Philadelphia, Buf
~Detroit, and Chicago.v3 

The commission is not a representative legislative 
assembly or an eJected judicial body. Members of this 
council do not regard each other as equals. Those with ' 
long tenure on the commission and those who head large 
families, or possess unusual wealth, exercise greater au
thority and receive utmost respect. The balance of power 
on this nationwide council rests with the leaders of New 
York's 5 families. They have always served on the com
mission and consider New York as at least the unofficial 
headquarters of the entire organization. 

In recent years organized crime has become increas
ingly diversified and sophisticated. One consequence ap
pears to be significant organizational restructuring. As in 
any organization, authority in organized crime may de
rive either from rank based on incumbency in a high posi
tion or from expertise based on possession of technical 
knowledge and skill. Traditionally, organized crime 
groups, like totalitarian governments, have maintained 
discipline through the unthinking acceptance of orders by 
underlings who have respected the rank of their superiors. 
However, since 1931, organized crime has gained power 
and respectability by moving out of bootlegging and pros
titution and into gambling, usury, and control of legiti
mate business. Its need for expertise, based on techni
cal knowledge and skill, has increased. Currentlv both 
the structure and operation of illicit enterprises 'reveal 
some indecision brought about by attempting to follow 
both patterns at the same time. Organized crime's "ex
perts" are not fungible, or interchangeable, like the "sol
diers" and street workers, and since experts are included 
within an organization, discipline and structure inevitably 
assume new forms. It may be awareness of these facts 
that is leading many family members to send their sons to 
universities to learn business administration skills. 

As the bosses realize that they cannot handle the com
plicated problems of business and finance alone, their 
authority will be delegated. Decisionmaking will be de
'centralized, and individual freedom of action will tend 
to increase. New problems of discipline and authority 
may occur if greater emphasis on expertise within the 
ranks denies unskilled members of the families an oppor
tunity to rise to positions of leadership. The unthinking 
acceptance of rank authority may be difficult to maintain 
when experts are placed above long-term, loyal soldiers. 
Primarily because of fear of infiltration by law enforce-

fI~ U[lln effect orgnnizeu crime constitutes a kind of private government whose 
power rivnls anti oCten supplnnts thnt of ('letted public government." Moynihan, 
supra note 13, at 15. 

U3 Information submittetl to Commission by n Federal agency. 
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An Organized Crime Family 

Boss 

~ Consigliere 

(Counselor) 

r 
Caporegima 

(Lieutenant) Caporegima 

(Lieutenant) 

Underboss 

~ 

Caporegima 

(Lieutenant) 

Soldiers 
(Members grouped under 

Lieutenants) 

Through threats, assault, 
and murder, enforce discipline 
over members, non-members and Corruption: Police 

and Public Officials - fronts on orders from leader. 

With and through non-member 
associates and fronts-participate 
in, control or influence 

Caporegima 

(Lieutenant) 

Caporegima 

(Lieutenant) 

Exercising Control in 
-- MUlti-State Area 

~--------------~) ( ~~---------------') 
legitimate Industry 
Food Products 
Realty 
Restaurants 
Garbage Disposal 
Produce 
Garment Manufacturing 
Bars and Taverns 
Waterfront 
Securities 
Labor Unions 
Vending Machines 
Others 

Illegal Activities 
Gambling (Numbers, Policy, 
Dice, Bookmaking) 
Narcotics 
Loansharking 
Labor Racketeering 
Extortion 
Alcohol 
Others 

~. 256-177 0 - 67 - 2 

)~ 
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ment, many of the families have not admitted new mem
bers for several years. That fact plus the increasing 
employment of personnel with specialized and expert 
functions may blur the lines between membership and 
nonmembership. In organized crime, internal rebellion 
would not take the form of strikes and picketing. It 
would bring a new wave of internal violence. 

CODE OF CONDUCT 0·1 

The leaders of the various organized crime families 
acquire their positions of power and maintain them with 
the assistance of a code of conduct that, like the hierarchi
cal structure of the families, is very similar to the Sicilian 
Mafia's code-and just as effective. The code stipulates 
that underlings should not interfere with the leader's 
interests and should not seek protection from the police. 
They should be "standup guys" who go to prison in order 
that the bosses may amass fortunes. The code gives the 
leaders exploitative authoritarian power over everyone in 
the organization. Loyalty, honor, respect, absolute obe
dience-these are inculcated in family members through 
ritualistic initiation and customs within the organiza
tion,05 through material rewards, and through violence. 
Though underlings are forbidden to "inform" to the out
side world, the family boss learns of deviance within the 
organization through an elaborate system of internal in
formants. Despite prescribed mechanisms for peaceful 
settlement of disputes between family members, the boss 
himself may order the execution of any family member 
for any reason. 

The code not only preserves leadership authority but 
also makes it extremely difficult for law enforcement 
to cultivate informants and maintain them within the 
organization. 

NEED FOR GREATER KNOWLEDGE OF ORGANIZATION 

AND STRUCTURE 

Although law enforcement has uncovered the skeletal 
organization of organized crime families, much greater 
knowledge is needed about the structure and operations 
of these organizations. For example, very little is known 
about the many functions performed by the men occupy
ing the formally established positions in the organiza
tions. In private business identifying a person as a "vice 
president" is meaningless unless one knows his duties. In 
addition to his formal obligations, the corporate officer 
may have important informal roles such as expediter or 
troubleshooter. 

More successful law enforcement measures against the 
organized crime families will be possible only when the 
entire range of informal and formal roles for each posi
tion is ascertained. Answers to crucial questions must be 
found: While it is known that "money-movers" are em
ployed to insure maximum use of family capital,OG how 

UI Sec Cressey, .supra note 89~ at 40-50. 
Uti For n description of the initiation ritual, sec McClellan Narcotics Hearings 

88th Cong., 1st Sess., pt. I. at 180-85 (1963). • , 
tl~ A. description of the roles of Nicholas :IJjggs" Forlano And Charles "Ruby" 

Stein In. the movement of money for organized crime groups in New York City 
appenrs In a report of the Temporary Commission of Investigation of New York 
"11£ ~OAN SHAR!, RACKET 17-20 (1965). The status that an expert "money: 
mover t can acJl1cve :wns noted by the Commission: "ForlanD originally came out 
of the ,Brooklyn syndicate hended by the late Joseph Profaci. However, his SOurces 
of ,capital arc nOl,confined to his 01Ll syndicate. His reputation for moving money 
(Iulckly and effiCiently at great profit is generally known to the nnderwo"ld 
b.~sses. As a result, hi~ capita.1 SOurces have no bounds. Any syndicate chief tan 
will eutruS,t Forlano WIth unlimited funds, confident that n return on his in. 
'·estment will be assured." It!. at 19. 

07 Sec COOK. TilE SEcnET nULEns 61-67 (1966). 
08 Dewey's intensive antiracketeering campaign also led to the conviction in 

19,n of the notorious Louis "Lepko" Buchalter ami Emrnnnual "Mendy" Weiss 

does money move from lower-echelon workers to top 
leaders? How is that money spread among iIIicit activi
ties and into legitimate business? What are the specific 
methods by which public officials are corrupted? What 
roles do corrupted officials play? What informal roles 
have been devised for successful continuation of each of 
the illicit enterprises, such as gambling and usury? Only 
through the answers to questions such as these will society 
be able to understand precisely how organized crime 
maintains a coherent, efficient organization with a per
manency of form that survives changes in working and 
leadership personnel. 

THE NATION'S EFFORTS TO CONTROL 
ORGANIZED CRIME 

Investigation and prosecution of organized criminal 
groups in the 20th century has seldom proceeded on a 
continuous, institutionalized basis. Public interest and 
demands for action have reached high levels sporadically; 
but, until recently, spurts of concentrated law enforce
ment activity have been followed by decreasing interest 
and application of resources. 

HISTORICAL BACKGROUND 

The foothold that organized crime has gained in our 
society can be partly explained by the belated recognition 
on the part of the people and their governments 'Of the 
need for specialized efforts in law enforcement to counter 
the enterprises and tactics of organized crime. A few 
law enforcement officials became concerned with the 
illicit enterprises of Mafia-type groups in the United 
States near the close of the 19th century. Sustained ef
forts at investigation were abruptly terminated by the 
murders of two police officers, one from New Orleans 
and one from New York City.or The multimillion-dollar 
bootlegging business in the Prohibition era of the 1920's 
produced intensive investigations by the Treasury Depart
ment and the conviction of Chicago racket leader Al 
Capone. 

In the 1930's, the special racket group of Thomas E. 
Dewey in New York City secured the conviction of 
several prominent racketeers, including the late Lucky 
Luciano, the syndicate leader whose organizational 
genius made him the father of today's confederation 'of 
organized crime families. os In the early 1940's, FBI in
vestigation of a million-dollar extortion plot in the mov
ing picture industry resulted in the conviction of several 
racket leaders, including the Chicago family boss who was 
then a member of organized crime's national council.°o 

After World War II there was little national interest 
in the problem until 1950, when the U.S. Attorney Gen
eral convened a national conference on 'Organized crime. 
This conference made several recommendations concern
ing investigative and prosecutive needs. loo Several weeks 

For murder. For a description of tho activities of Duchultor nnd Weiss, sce 
the excerpt from TULLY, TREASURY AGENT (1958), IN ORCANIZED CRIME IN AMERICA 205 
(Tyler cd. 1962). 

on Sec Peterson, .supra note 65, at 30-32. 
100 In n foreword to the report of the proceedings, Attorney General McGrath 

described thl) background of the Conference: uIn the winter of 19·19-50 repre· 
scnlativcs of the United States Conference of .Mayors, AmericRn Municipal As
sociation, National Institute of Municipal Lnw· Officers, National Association of 
Attorneys General, amI others CRme or wrote to me expressing their alarm over 
the mounting problems of criminal law enforcement facing their communities, 
particularly the diflicultics that are presented to the local communities in 
meeting the evils arising Irom organized gambling operations." u,s. DEP'T OF 

JUSTICE, THE ATTORNEY CENEIlAL'S CONFERENCE ON ORGANIzED CRIME V (1950). A 
key proposal by the American Municipal Association for the "development of nco· 
ordinated mnster plan of nction on the whole syS"tcm of Nation-wide rackets by 
Federnl, State, and local governments, amI citizens' groups" has never been 
implemented. [d, nt 32. 
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later the well-publicized hearings of the Senate Special 
Committee under Senator Kefauver began. The Ke
fauver committee heard -over 800 witnesses from nearly 
every State and temporarily aroused the concern of many 
communities. There was a brief series of local investiga
tions in cities where the Senate committee had exposed 
organized crime operations and public corruption, but 
law enforcement generally failed to develop the investi
gative and prosecutive units necessary to root out the 
activities of the criminal cartels. 

In 1957 the discovery of the meeting in Apalachin, 
N.Y., of at least 75 criminal cartel leaders from every 
section of the Nation aroused national interest again. 
This interest was further stimulated by disclosures in the 
hearings -of Senator McClellan's Select Senate Com
mittee investigating organized crime's infiltration of labor 
and business.10t A concerted Federal enforcement re
sponse developed in the 1950's, and special, institutional
ized efforts on the local level have been growing slowly 
since that time. 

FEDERAL LAW ENFORCEMENT 

Following the Kefauver hearings, the Department of 
Justice commenced a concerted drive against the leading 
racket figures identified in the hearings. Federal pros
ecutors throughout the Nation were encouraged to initiate 
investigations and prosecutions of such persons. As a 
result, a number of high level organized crime partici
pants were convicted of Federal law violations. Under 
authority of the immigration statutes, the Department wa~ 
successful in effecting the deportation of other racketeers. 
In 1954, the Justice Department formed an Organized 
Crime and Racketeering (OCR) Section to encourage the 
continuation of these prosecutive efforts. Efforts to in
stitutionalize an antiracketeering intelligence program 
were hindered by a lack of coordination and interest by 
some Federal investigative agencies. 

In 1958, after Apalachin, an Attorney General's Special 
Group on Organized Crime was created in the Depart
ment of Justice with regional offices from which intelli
gence information was gathered and grand jury proceed
ings, conducted, concerning the Apalachin conferees.102 
After trial and reversal of the convictions of 20 of these 
conferees for conspiring to obstruct justice, the group's 
functions were assumed by the existing OCR Section. 

In September 1960, the Federal Bureau of Investiga
tion began to supply the OCR Section with regular in
telligence reports on 400 of the Nation's organized crime 
figures. But with only 17 attorneys and minimal intelli
gence information from other Federal agencies, the section 
could not adequately fulfill its functions, which included 
coordinating all Federal law enforcement activities against 
organized crime, accumulating and correlating all nE!ces
sary data, initiating and supervising investigations, formu
lating general prosecutive policies, and assisting the 
Federal prosecuting attorneys throughout the country. 

In 1961, the OCR Section expanded its organized crime 
program to unprecedented proportions. In the next 3 

Hit McClellan, Labor.Mgt. HeJls., 1st Interim Rep., 5, nEP. NO. H17, 85th Cong., 
2d Sess. (1958), ~d INTERIM REr. (pts. 1 & 2), S. IIEI·. NO. 621, 86th Cong., Jet 
Sess. (1959), Finnl Rep. (pt •. I-I), •. REr. NO. 1139, 86th Cong., 2d S~ss. 
(960). ' 

lOj The Srcciat Group on Organized Crime in the United Stules wos created 
on April la, 1958. A detailed report analyzing .Federal investigative ond prosecu" 
lion requirements to contain organized crime successfully was submitted to the 
Attornc~ General on Feb. 10, 1959. Seo lIe.rillgs Belore Subcomm. Na. 5 01 the 
II~~:~. Comm. on the JtuJ~ciary: 87th Cong., 1st Soss" ser. 16, ot 102-10 (1961). 

In 1960, bcrore tins drav" began, we sccured the conviction of 45 persons 
ror racketeering crimcs. In 1961, after the drive was first under wny; we secured 
73 cOllvictlons. [n 1962, th. number doubled to 138. In 1963, it doubled agaill 
10 288. And last year, it doubled once marc, to 546." Testimony of AU'y Gen. 

11 

This is a diagram of an interstate gambling ojJeration that 
the FBI disrupted. Gamblers based in Brooklyn con
trolled lottery operations not only in Brooklyn, but in 
Manhattan and Newark, N.J. The Newark "work" 
(cash and gambling records) went first to a secret location 
on Varick St. in Manhattan and then, together with the 
1vl anhattan "work," to the Brooklyn base where it was 
processed. 

New Jersey 

Work 

c 
Jersey City 

New York 

Manhattan 

Brooklyn 

years, regular intelligence reports were secured from 26 
separate Federal agencies, the number of attorneys was 
nealy quadrupled, and convictions increased.103 Indica
tive of the cooperation during this enforcement effort was 
the pooling of information from several Federal agencies 
for investigative leads in income tax cases. Over 60 per
cent of the convictions secured between 1961 and July 
1965 resulted from tax investigations conducted by the 
Internal Revenue Service.10ol Several high-level mem
bers of organized crime families in New York City were 
convicted through the efforts of the Federal Bureau of 
N arcotics.10;; 

The FBI was responsible for convictions of organized 
crime figures in New York City, Chicago, and elsewherc. 
Enactment of statutes giving the FBI jurisdiction in inter
state gambling cases lOll resulted in disruption, by investi
gation and prosecution, of major interstate gambling 
operations, including lay.-off betting, which is essential to 
the success of local gambling businesses. 

In 1965, a number of factors slowed the momentum of 
the organized crime drive. A Senate committee uncov
ered a few isolated instances of wiretapping and electronic 
surveillance by Treasury Department agents,107 and some 
officials began to question whether special emphasis lIpon 

Nicholns Kalzenbaeh, Lallg Camlll. lfcar;'llgs, 89th Cong., 1st Sess" pt. 3, at 1158 
(1965) • 

,., [d • • t 1159. . 
lOii These included John "Dig John" Ormento, identified as n lieutenanl m the 

Lucchese family, and Carmine Galnnte, unuerboss of tho Dannano family of 
New York City. McClellon, Narcotics I/earings, 88th Cong., lot & 2d S.ss., pt. 3, 
ot 652 (charts F & E) (1963-61). 

100 Interstate and foreign travel or trnnsportnlion in nid of racketeering enler· 
prises 75 Stat. 498, 18 U.S.C. § 1952; interstnte transportntion of wngering 
[larapilernalin, 75 Stat. 492, 18 U.S.C. § 1953; transmission of \\'ngering iniormntion, 
75 St.t. 491, 18 U.S.C. § 108·\ (196,1). 

Jot Sec generally LOll8 Comm. JJearing,f) 89th Cong., 1st Sess., pts. 1-3, 1st & 
2d Sea •• , pt. 4, 2d Scss., pts. 5-6 (1965). 
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organized crime in tax enforcement was appropriate or against organized crime. The survey revealed that only 
fair. The Department of Justice was accused of exten- 12 of the 19 cities that acknowledged having organized 
sively using illegal electronic surveillance in investigations crime have specialized units within the police department 
of rackeeter influence in Las Vegas casinos. lOS Federal to investigate that activity. In only 6 of those 19 cities 
prosecutors in some large cities demanded independence are prosecutors specially assigned to work on organized 
from OCR Section attorneys and prosecutive policies. crime. Only 3 of the 43 police departments that an
Attacks appeared in the press on the intensity and tac~ic "S'Wered that they had no organized crime in their area 
of the Federal investigative and prosecutive efforts. A \ ha . c. r. eated u. nits to gathel: intelligence concerning the 
high rate of turnover among OCR Section attor eyslrl\po sibilitY,gf its. ,existence. -aheof the three, LDn\:;foS, 
meant discontinuity of effort and reduced personnel Qi: /s'a 55-man unit that gathers intelligence informat' n 
nearly 25 percent. to prevent the expansion of organized crime.l1o .-

This combination of adverse circumstances apparently . ..t-p~esent;·weU;;:d.eve}Qpe.q.-ill:@!11~e.Q.~9.rime'~ilves~ig~-
led the OCR Section to believe that it could no longer tlO~ Ulllts an~e . cb~e mtelhg~nce. programs eXIst wlthm 
expect the high degree of cooperation it had received from pol.lce. a.nd· lve . agenCIes m only a .handful of 
some Federal investigative agencies, and the intensity of JUflSdlctI~:m 111 here IS, however, s~me eVIdence that 
its efforts diminished. In May 1966 however President local pohce and pro~ecutor~ are becommg more .awar~ of 

d· d d f 'ffi . I' . the threat of orgalllzed cnme. For example, m PhIla-
Johnson lrecte Fe eral en orcement 0 CIa s to revIew d 1 h' b th th l' d t t d th t . h f h . 1 . . d e p la 0 e po Ice epar men an e prosecu or 
t ~ status 0' t e nat~ona pro?Ta~ agamst ~rgalllze have c:eated units to work exclusively in this area. In. 
cnme. He restated hIs determma~IOn to contmue and the Bronx County prosecutor's office responsibility Dr... 
accelerate the program. In a W~lte Hous~ momoran- antiracketeering work has been centralized. The N :wS 
dum he called up~n the a~pro~n~~e agenCIes and de- England State Police Compact is a first step towa 
partments to coord mate theIr actiVIties and cooperate to regional confrontatIOns of orga'iiiZed crime.112 In addition 
the utmost with the Department of Justice. lOu to provisions for mutual assistance in a number of areas 

STATE AND LOCAL LAW ENFORCEMENT 

The Commission made a survey of 71 cities to deter
mine the extent of State and local la"" enforcement 

lOS Grandi v. Central Telephone Co., No. A28157, 8th Jud. Dist. Ct., Dec. 10, 
1965; Levinson v. Elson, No. A28156, 8th Jud. Dist. Ct., Dec. 10, 1965; Levinsoll 
v. Rogers, No. A28155, 8th Jut!. Dist. Ct., Dec. 10. 1965. 

l(){ll\Icmoranclum from Pres. Lyndon B. Johnson to Heads DC Departments nntl 
Agencies Participating in the Federal Organized Crime Drive, l\Iay 5, 1966. 

110 Liko counterpart units in the Chicngo and New York City Police Departments, 
the history of the Los Angeles Police Department's Intelligence Division can be 
traced back some years. Its current program, howc\,cr, is of relatively recent 
"ate. Under tho leadership of the late Chief William H. Parker, the division 
Was created in 1950. It has responsibility for gathering inrormation about all 
phascs of organized crime in the Los .Angeles area. The primary purposo of 
tho division is intelligcnce; it has no criminal investigation responsibility. Few 
arrests aro made, and the information it obtains is transmItted to field units lor 
action. It IlBs jurisdiction over some activities in addition to organized crime. 
For example, it maintains a close liaison with tho Secret Service concerning persons 
who might be dangerous to the security of the: President of the United States. 
Since it has 110 criminal invesHgation responsibility, no close, uay-to-day liaison 
is maintaIned with the local district attorney's office. The prosecutor's office 
docs not receive regular intelHRence reports and docs not participate in selection 
of targeto for invc$tigntlon. Howc\,('r, liaison is maintained with local. Statc, 
r('gional, national, and Federal agencIes concerned with organized crime. 

The Los Angelcs PoJice DeDartment has 5,177 officers exclusive or civilian 
employees. The Intelligence Diviaion has 51 full.time men assigned to it. These 
incilldo one captain nnel four lieutenants, 'fhc div:lsion reports directly to tIle 
Chief of Police. Similar in part to Chica~ot street-!evel vice nctivity i& handled 
lIy commanders; area·wide activity, by the A,1: l1 inistrath'e Vice Division; and 
pure intelligcnce work, by the Intelligence D; I'ision. The turnover o( personnel 
is small, less than 10 percent a yenr. The average length o( service (or field 
inveatigntors is about ]5 years; (or 8upcnisors, aboul 22 ycars. Promotion and 
retirement arc the. })rhnary (aclors leading to trnnsfers into and ont ot tho division. 

The divbion makes extensive lise o( physical surveillance. not onl}' as a means 
of obtaining informntion, but also to prevent hoodlum contacts from being made 
or illegitimate nctivity front being carried on. Although cxpensh'c, this pro. 
ccdtlre has been effecth'c. The division also maintains a sevcn-man detail 
at the International Airport which covcrs the mO\'CUlcnts of hoodlums on a 2'~-hour 
basis. Extensh'c IISC h~ made of public BOUrceS o( information. Usc of electronic 
equipmrnt, however, has been severely limited by stute law and is seldom 
l·mploycd. This Is in sharp contrast with the practices of n few years ago, when 
the usc of such (.'Cfuipmcnt was conshlrrcll legal nntl was widely and, in the 
llivfsion's opinion, effectively employed. 

The Los Angeles PoHce Department was one oC the. first locnl polico agencies 
to become aware 1n detail of tho cartel naLUre of the orRanization of modern 
organized crime. This was u major working premise in Los Angeles wIlen jt 
was denied or discounted elsewhere. The department belicv('s that its ability to 
l'ontain 11 serious nnd expanding organh:ed crime problem Was due in part to its 
usc o( elcctronic equipment. Today its personnel believe that the division's 
effectiveness is seriously undercut by .its inllbility to usc such equIpment. Its 
present intelligcnt:c estimates. Cor c"amplc, reHect the lack o( this SOl1rr.o of in
formation. 1n addition, the eJieetiVI;!.nC5S of the department liS \1. whole is believed 
to be undercut by the widespread tJl\C oC the telephone by organized crime groups 
In both the gambling anj narcotics fields~ Littlo reliance is placed on the mit' 

of p.id informnnts by the divIsion although funds are avallablo for the pur. 
chnse o( information. 

Competence) nnd dedication of the department hns thulJ accounted, in part, fQr 
the present law enforcement conlrol or organized crime in Los Angeles. Tho ahsenee 
of serious political corruptton problems has also played a major role. This is 
accounted lor, in part, by the traditions o( the State dating hack to former Governor 
Earl Warrell and the wide lISc o( civil service. 

The files of the Intelligence Division nrc indexed as to persons, classes of 
crime, areas of crime, and businesscs. An oKcenent cross-Index exists to speed 
infornlatlon retrieval. The division rcgularly collects inCormation Irom national 

and for coordination 'of command training, the compact 
provides for a centralization of organized crime data 
to which all members contribute and from which all draw. 
This system should reduce current duplication and permit 
a better coordinated attack upon organized crime. 

newspapers and congressional and otlIer invcstiga~ivc llearins,s. Blakey, Local Law 
Enforcement Response to Org.nized Crirne, Jan. 1967 (unpublished,report to this 
Commission)! _ ' __ \ 

111 Illustrath'Q of suclr--orgtlliizntlons is t1ltlf 01 the office o( the di,trict attorney 
(Ot -New York County, which hns as its function the prosecution/6( all crimInal 
nihttcts..occurring. ,in. ... ·that-"""jurisuictiQjl. The \'olumc is stagg~rir(g. In excess o( 
30,000 mntters come up for conslderatiO"iiC1r'eh''yc81'". Tho combined total is roughly 
equal to the other (our counties which make up the greater New York oren. These 
duties include listening to complaints brought directly to the office by citizens, 
examining mAtters brought to it by the policc, preparing informations, prescnting 
matters to the grand jury, handling preliminary matters in court, prosecuting trinls, 
antI defending amI taking appenls, In addition, tho office conducts or supervises 
certain direct and collnteral investigations o( its own. 

The office regularly employs approximately 260 people. There arc about 100 
lawyers, 10 nccountants, and 10 investigators. The rest arc clerks, stenographers, 
process servers, nnd specialized employecs, including a psychiatrist and a photo
grapher. In addition, there arc 70 to 75 New York City detectives regularly assigned 
to tho office. The district attorney is elected, although since 1942 thero have 
been no eJection contests. stafT personnel are covered by civil service. Legal 
personnel arc selected without regard for politics, solely on the basis o( merit. 
Salaries arc lower than those offered (or positions in private practice. Con· 
sequently, there is a relatively large turnover; most stay only four·five years, 
although sarno have remained in cnreer positions out o( de(lication. All memo 
bers oC the staff work full time. Outside or personal work is not permitted. 
Since 1938, the office has heen singularly (ree o( corruption or political inRuence. 

The office itself is organized into 13 bureaus. The namcs of most indicate their 
runctions. The major bureaus include a Complaint Bureau, an Indictment Dureau, 
n Supremo Court Dureau (handlcs felony trials), a Criminal Courts Bureau 
(handles misdemeanor trials), a Homicide Bureau, and an Appeals Dureau. III 
uddition, the office has n Frauds Dureau, an Accounting Bureau, nn 
Investigations Bureau, and in rcsponse to tho challenge oC organized crime-a Rackets 
Bureau. 

Traditionally the function o( tho prosecutor hus becn to present to the court 
evidenco of crhninnl activity developed by the police or brought to him by a 
a citizen. The concept of lhe Rackets Bureau as developed in NoW' York Counly, 
however, hns been a radical departure from that lradilionnl view. From 1935 
through 1937 Thomas E. Dewey conducted a special rackets investigntion in New 
York County nt tho direction of Governor Herbert H. Lehman. When Dewey 
became district attorney in 1938, he carried into the office the experience of that 
signal invcstigation. Tho Rackets Bureau, the Frauds Bureau, tho Accounting 
Bureau, and tho Investigations Bureau Wero sct up based on that experience and 
wcre, at thnt time, unparalleled in the country. 

Dewey (ound that evidence of organized criminal activity and corruption wos 
lIot to bo had merely (or the Rsking. Victims of underworld terror or exploitation 
11M not volunteer to testily. Documentary proof of extortion or graft was care
(ully concculell in doctored hooks and records. Dewey thus found tllat tl10 
traditional rolo oC the district attorney-merely that o( courtroom accuser-WaS 
inadequate if the challenge o( organized crime and corruption was to be met. 

Tho Rackets Bureau nnd the Frauds Bureau operate in n similar (asllion. The 
Frauds Bureau deals with modcrn commercial (raud. The Rackets Durean deals 
with modern organized Nlme and corruption. Both employ the e~pert assistance 
of the trnined criminal accountants and investigators of the AccountIng and 
]nvestigationa Bureaus. 

Tho Hackcts Dureau is headed by one top man nnel n chief assistant. Approxi. 
matcly 10 to ]2 other assistant district attorneys arc assigned to the bureau. The 
hureau shares 10 accountants with the Frauds Bureau, and each draws on the 
services of the office's own investigntors and the New York City detectives 
assigned to it. The assistants in the burenu take chargo oC their CRses at every 
stace: investigative, preparation, ~rand jury presentation, and trJal. An integrated 
appronch to ench case is thus obtained. The bureau maintains Its own files on 
major organized criminals, cultivates confidentIal sources of information-although 
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In "1956 it! Law Enfor I.melJ..ig:eucc Unit was 
estabhs e In 1 orma.113 This was the first step toward 
the ~ent of a network for the exchange of data 
concerning people active in organized crime. The LEIU 
has since expanded to more than 150 members through
out the Nation. It maintains a central file in California, 
and information is available to its members on request. 

The effectiveness of these State 'and local efforts is 
difficult to assess. But only New York and California 

it ho& no paid informant program-ano keeps tab on the movements of known 
criminals; it also tnnintains liaison with other Inw enforcement agencies in tho 
New York area concerned with organized crime, 

T'hc Rackets BUTeau has developed n special technique or ir1'l,ocstigation in 
organized crime nnd corruption cBseS I which combines the skillful lise of physical 
surveillance, examination of records, nnd interrogntlon of witnesses under oath 
before the grand jury. Under n grant of Immunity witnesses arc faced with 
r1t.'rjury if they lie or with n citation Cor contempt if they refuse. to cooperate. 
fhl' unanimous opinion oC the staff is that the use, under strict controls nnd 
l'ourt orders. of r.lectronic surveillance, both wiretaps and bugs, has been 
\'irtually indisJlensable to the success oC this menns of innstigalion. Wire
taps were the mainstay of its activity prior to 1957, wllen Federal court 
rulings intervened. Now' they arc used solely jar intelligence purposes, and 
reliance has her'n placct! on court ordered bugs. The c:tperiencc of the bureau 
with the depcndl'llce of racket figures on the phone as a means oC communica .. 
lioll and with the necessity to hold meetings confirms that of the CIB, seC note 
114 in/m. The ('xperience of the bureau, Uloreover. has shown that certain kinds 
oC key witnesses-witnesses which often the bureau has had to protect before, 
during, and after trials , almost always Iound in organized crime or corruption 
('ases-cases which. oCten take yenrs to build-can only be induced to cooperate 
by playing ror them the sound or their own voices, which Lhey cannot deny, nnd then 
facIng them with tho choice of cooperation or jail for contempt or perjury. The 
opininn or th(' bureau is thus that Ihe usc of electronic equipment js the key tu 
SUccess in any serious organized crime drive. It has not found, however, that the 
need to usc lhe equipment required that it be employed extensively. The bureau has 
used an average of onlr about 19 bugs nnd 65 wiretaps pcr year since 1957. Yet 
its record of achievement in the area DC major organized crime and corruption 
CIl9CS is unmatched anywhere in the United States on the local or State level. 
The failure oC the office to do more has been primarily attributable to the 
inherent difficulties in this kind of investigation and a lack oC manpower resources 
at its command to deal with the problem. Blakey, Local Law En(orcement 
Response to Organized Crime. Jan. 1967 (unpublished report to this Commission). 

ll:.! The office DC the Commissioner or the Connecticut State Police advised the 
Commission that the comImct evolved from discussions between the six New England 
State Police Commissioners, W110 meet rcgularly to consider law enCorcemcnt mat
ters of mutual interest. The compQct was drafted by the Council of State Gov. 
crnments with the aid ot the New England Council and has been enacted in Rhode 
Island (R.I. Gen. Laws Ann. § 42-37-1 to ·3 (Supp. 1965» and Maine (Me. Rev. 
Sl.t. Ann. lit. 25, § 1667 (Supp. 1966»; and will be elleelive upon enactment by 
one more New England State. Enabling legislation is now pending beforo the 
le~i810tures of each of the four remaining States. 

11:1 The Law EnCorcement IntclJigence Unit was l'onceivcd by Frank Ahern, 
then ChieC of the San Francisco Police Department, nna Copt. James Hamilton 
of the Los Angeles Police Department's Intelligence Division, The organiza~ 
tion was formed on March 29, 1956, by lnw enforcement ofiiC'inla representing 
26 police amI sherirTs' departments in aeven western StatC!;J. It developed in 
response to the need lelt by law ('"Cor('ement officials for a means by which con· 
fidential inrormation on ccrtaIn persons and organizations could be exchanged; it 
provides a ccntral clearinghouse for slIch information, uutside the channels of 
routine, interdepartmental communication. As of Novt 1, 1965, the LEIU had a 
membership of J52 different agencies including State poItel', sherirTs' departments. 
metropolitan POliCl" pros{'('utors' offir{'s, and such others as the investigath'l! unit 
of the \Vatcrfront COlllmission of Nt, ..... YOl'k Harbor. 

A requisite for mel1liJrrship in LEIU is that mcmb('f departmcnts maintain a 
Jlermanent jntelligenc(~ unit. Mcmbership Is not restricted to departments Irom 
nr['as of known OI'(!alliZl'd crime activity. Although organized criOlt' is not the
exclusive illtrrl'st of all participants, the subjl'rt is given substantial altention. 
Information is (\XChangl'd nbntlt prrsons nnd orgnnizations r"gnged in ... ariolls 
forms of criminal condllct~ 

The LEIU exiata only 8S u unifying ('ourcpt; it has no inde)lendent investigative 
authority or personnel. It operul('s thruugh an exeClltivf'! board ('om posed of thrce 
persons selected from among the I1Icml,rrs nt large 111115 tho ronr chairmen of 
member agencieS in the four ZOIH'~ or the country. northwestern, southwe&tcrn, 
{'('ntra1, nntl l'astl'rn. The heart of tht' inCormntit)1I clearing systel11 which the 
organb:ntlon has dl'\'clolwti is It set of constantly increasing file cards which 
contain subjects' nnmt'S, nddrc.sse5, rInss Dr l'riminnl nt:U\,itYI associates, nUll 
most imJlortant, the nall1l.' ur the unit rontrjbutiug the des('riptive inforntation. 
This permits nn intllrt'Stl'tl agency to make tlireet influiry to the department 1n 
)Joss~8sion or details on a sllhjt'('t or Inten·st. 

Tho processing anti ,lissf.'Utinntion of these file cards to nwmber ngcncics is 
handled by lhe Dnreau o[ Idenlificalion and Investigation o[ the Slalc o[ Cali· 
fornill. For nn intercsting discussion or t1w function of the LEIU nntl organ
i1.ed crinH', sec Paul Levy's article, The Quiet lPnr 0',. IJig Crime, in the Sunday 
nullelin (Phil •• ), Nov. 28. 1965, § 2, 1>. I. 

11 I The history of the Ct!.~W!oJU~'''I'' UUtcUlI (eIO) ill Ill,. NeW Ygrk 
Police Department lI1ay bctracetl hack to tlte turn (1£ lhe century whcn nn 
Itnlian StllHul was 8(.'t tip ttl inv('stigate extortion netlvities victimizing recently 
arrived Itulinn immigrullts. In the late 1910's a Rhnilur tlmuH sqund WUA ('r('utrti 
in the tlrJlartrm'nt in un nttrllliit to llut together information on major racketeers 
uf any ('thnie background. Tho currcnt IJrogrAm. howevcr, is h(>51 dllted from 
1956, whcn 1II1I1cr the lcndershiJI of iorlllrr Police COll1ntissioncr Stephen P. 
Kennedy tl1e CIU WaS organiz.ed in Its prescnt form. 

Tho ern has as its objectives maintaining n continuing: program to under. 
stand the strllcture and operAtion oC organized ('rimo In New York CIty; In'O\'iding 
support for field units In the departmcnt Ilnd tor district aHorne}s in the prcpara. 
ttOI1 of organized Crilll!' cascs; and cclnrntillg nnd ntlvisi"g law enrorcement units, 
othf.'r governmcntal agencies, anti citizens ('onc('rning thc threat poset! by or
gnniZ(,1l crime. The work of th~ burcau is cuncentrated mainly on orgnnIzctt 
crime as. rxcmJ1lifiC'd by large well·orgnni7.('d operations. III llracticc this 
lUeans that 1110st or thrir ('rTorls are directed ngniust tht' six organized crime 
families whIch operatc in 1111. New York metropolitan ana. 

Tho bureau seeks to dlseover Ihe key personnel in each family, their relallonshlps 
to each other, dw criminal nnd legitimate enterprises they operate, and the chains 
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have developed continuing State programs that have 
produced a series of convictions against major figures in 
organized crime. Coordinated police activity has sub
stantially aided this process. On the local level, Chicago 
and New York City, where the organized crime problem 
is the most severe, appear to be the only cities in which 
large, firmly established police intelligence units continue 
to develop major cases against members of the criminal 
cartels.1H 

of control by which they operate. In this way it a!tempts to define trends, discover 
emerging leaders, put together n guido for strategy, select targets, and generate 
new investigations. Since tho crime situation it faces is never static, the burcou 
tries to chart the changcs whieh occur in the families and to map the growth and 
development of each major area of criminal and lcgitimate activity of the 
families. Tho ultimate obJectivo of this program is to find situations which 
1Ia\'e prosecutive potential. If u8eCul leads or evidence is obtained which sug· 
l!csta such n possibility, reports at'e prepared for followup nction by appropriRte 
field units in tho department. Th1- work of the burenu is consciously kept non
operational to avoill unnecessnt;y conflicts with tho activities of other units in 
tho department nnd to permit the bureau to maintain perspective. 'rhe bureau 
docs, 110weyer, loan its men to other field units to conduct surveillance, to operate 
electronic burvcillanco equipment, ant! to install electronic equipment pursuant 
to court order. Tho Cln providcs training on the nature of organized crime for 
new men in the department. It has also worked closely with State and Federal 
illvestigating committees. Finally, the bureau maintains a close liaison with 
each of tho five County nh:trict Attorneys in New York City. In these offices 
one or more assistant district attorneys tiro assigned to organized crime work~ 
They often conCer with members of the bureau during investigations, although 
tho prosecutors tlo not receive regular intelligence reports or participate in the 
selection of targets. Liaison is nlllo maintained with various local, Statc, 
regional, nationol, and Federal law enforcement agencies concerned with organized 
crime. 

The New York City Police Department has 27,000 officers exclusivc of civilian 
employees. The Burcau has 96 full·timo men assigned to it. T11Cse include ono 
deputy inspector, one captain, three lieutenants, and seven sergeants. The 
bureau reports directly to the Chief of Detectives. The average length 01 servico 
for field investigators is 5 years; supervisors, 4.7. The primary lnctor which 
leads to transfers into and out of the unit is promotion to higher rank nnd the 
r(!pIncemen t of such personnel. 

Cn its investigations the bureau makes extensive \ISO of physical surveillance. 
lIotels, night clubs, airports, rnce tracks, and similar places arc watched to 
detect events of significance in orgonized crime. Extensive nse is made oC public 
sources of inCormatioll, such as the registry of deeds. The bureau's mainstay, 
however, has been the use of electronio equipment, both wiretaps antI bugs. 
The bureau has lound that the large, well.organized criminal activity, especially 
that which operates o\'er n lnrge geographical area, must usc the telephono as 
n means of communication. No matter what attempts are made to code messages, 
the meaning cnn be determined. Meetings, too. must be held. Careful investi a 

gation can determino where. The usc oC electronic equipnient, however, is 
strictly limited. After supervisory approval within the bureau, n court order must 
bo secured. The Legal Burenu of the Police Dcpartment processes nIl applications 
for such orders. All overhears arc recorded, and strict controls govern accesS 
to tho information sccured. This is done both to protect its confidentiality and to 
insulate tho other information the bureau has from legal contamination, since 
information electronically obtained generally cannot bo used by the Federal law 
enforcement agencies with which tho bureau has contncts. Tho bureau makes 
tho technical installations of equipment for all units of the department other 
than for the Police Commissioner's Confidential Investigating Unit, which can· 
ducts investigations within tho department itself. 

No paid informant program is maintained by the bureau. \\'hila many of its 
investigators have personal sources of injormation, experience has shown that 
the quality, quantitt, and reliability of informntion obtained from informants 
19 not adequale [or Ihe cm 10 do its job. All too allen, for example, this 
information concerns merely low-level operations. Members of the hierarchy 
oC or~nnl7.ed crimo rnrelv become inrormants, and those on the periphery havo 
little ,·alL!J.bIe information. Undercover agemta am used by the bureau, hut their 
effectiveness is severely limited, since members of organized crime groups seldom 
trust those not known by them to have committe.! n major crime. 

Of major importuneo to the operation o( tho CIB is its file system. Individual 
working flics aro maintaincd by each agent. The gencrnl files are subdivided 
into individunls, types of crimes. geographical areas, antI industries. A library 
of congressional hearings and other similar lnformation is maintained. Indexing: 
and cross-referencing make the files a working tool. Other special files contain~ 
ing, for e:'tamp1e, liccnsn plate numbcrs arc also maintained. 

Like Iho cm, Iho hlslory o[ the Chlcn~o Inlelligenee Division (cm) m.y he 
Lmeed ba('k to the turn of the century, when n "Black Hand" squad waS set UJl 
to invest!galc extortion aclh·itles victimizing the Italian Jmmig:rnnt popUlation. 
Luter n group called the "Scotland Yard Unit" WitS established. It dealt 'with 
c\'cr)'thng from buglnry orTenses to hoor1111lu 8eth·Hr. It was disbanded, however, 
in 195G, and its (unctions shWed into the rommissioncr's ollicc. The current 
l'rogram is best dated Iroll1 1960. wh~1l under the reform leadership of Superin. 
tendent O. W. Wilson Ihe cm was set lip. 

Like the crn the division's JOtlill objectivo is obtaining inrormation concerning 
hlgh.lo\,cl criminal activity; its agents are primarily involved in tho dt'toction, 
l)reventton l and neutralization of crime $ync1Icntc aetivhy. The division tends to 
l'oncentrate jts investigations in specific arcas of activity rather than on in· 
divhluals. Its major effort!:! arc directed toward gllmbJillg, loan sharking or "juiecJ " 

l'rimillal pnrticipation in )egitlJllute enterprises. lahar racketeering, narcotics. amI 
prostitution. Unlike the crn, it has jurisdiction over other ac.tivities. The 
CIO, Cor rxump]rl 1I1\1st nlso COnCern itsel£ ",Hh lhe activities or subversIve 
JHOUpS. Although the CIB is not operational, the CID cnrries its investigations 
through lU arrest and trial. 'rho division also lins training and cQucntional fUllC' 

tions. Littl<I liaison Is mllintained with the loenl district attorney's office, 
other than when a case is u('tively in the prosccution stage. No assistant ]lrosecu· 
tors nr~ regUlarly nsslglll,t! to the division, although it is possible to obtain their 
help in sccuring Wl1rrants. The Cill (lors not provide I('gulQr inteJJigence rrports 
to the prospcutortH onice. Liaison is maintuiuetl with \'Rrions local l StatC', 
uational, and F'c(lcrnl ll1w enCon'clUent agencIes ('onecrned with organized orime. 

The Chkago PuBce Dcpnrtlllc-nt hns 10,000 officers exclusive of civilian em· 
plo),ees, of which 95 I1lC'l) nre assigned on n (ull·tlme basis to the CID. Thcsr 
inrlude n director, 5 lIf!utl~nauts, nnd 20 scrJ:cants. The division routinely 
reports to u deputy 8uporintclulcnt, although it is possible to report directly to 
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PUBLIC AND PRIVATE CRIME COMMISSIONS 

Among the most effective vehicles for providing public 
information on organized crime are the crime investi
gating commissions, which exist in a number of States. 
When established without having to rely on continuing 
governmental financial support and the resulting potential 
political pressures, the private crime commission has fre
quently rendered. major service in exposing organizeJi-
crime and corl'uI~tiQlJ, ~l1d. arousing publicjn.terest;-T}1e 

~
i'" • Chicag.o~;'ime Commission-'ahd·the-Melropol.itan cri.n~<1. 

ComnnsslOn of New Orleans have played major roles It;1 
informing the citizens within their jurisdictions of the 
~ce of organized crime and have fulfilled substantial 

educatiQnal, investigative, and legislative functiW1s.m 
A gov~lly sponsored nonpartisan criine com

mission, such as the"'NewYotk~-Sfal'c Temporary Commis
sion on Investigation, has significant benefits. Estab

; lished shortly after the Apalachin meeting/~.G it has 
\,..t,hrough a seri.es of public hearings expoJ.ed organized 

crlmC"and.cqrruption.l17 .Recent loap-snark hearings 118 

prompted legislative action J.9. ,make prosecution of such 
offenders less difficult,l1Q..-Tl1e Illinois Crime Commission, 
through public hearings and the efforts of its own .investi
gators, continually exposes organized criminal activity. 
A governmental ·commission in California detailed the 
operations of criminal cartels in that State in the early 
1950's and recommended action that subsequently proved 
effective.l~o 

LIMITATIONS ON CONTROL EFFORTS 

Efforts to curb the growth of organized crime in 
America have not been successful. It is helpful in de
vising a program for the future to examine the problems 
encountered in attempting to combat organized crime. 

Difficulties in Obtaining Proof. As described above, 
criminal cartels have organized their groups and opera
tions to insulate their higher echelon personnel from law 
enforcement and regulatory agencies. Every measure 
has been taken to insure that governmental investigation, 
no matter how intensive, will be unable to secure live 
witnesses, the sine qua non of prosecution. Street work
ers, who are not members of organized crime families, 
cannot prove the identities of the upper-level personnel. 
If workers are arrested tor gambling or other illicit activ
ities, the fear instilled in them by the code of nondisclosure 
prevents their telJing even the little they may know. The 
organization provides money and food for families of 

n.w 8t1perin~c~(~ent. Turnover- st~tistir.s for eIn personnel nrc not meaningful. 
sJUc~ the tJn'lSIOI1 hna not heen In c:ustcncc long enough. The primary factors 
lcn~lUg to transfers in and out of lhe tlh·jsion have boen promotions and 
retirement. 

In its investiglltiol18 the CID makes extcnsh'c usc of physical 5uTvcilJnncc. As 
with tho Cln, hotels, night dubs. nirports. nnd similar ulnces nrc routinelY 
('nvered ror Aignificnnt cvcnts in org:nnized crime. Extensive UBC is madc 
of pUblic flOllrc('s of information. The lise of l'icctronic equipment is Ulcgal 
1I~lClc: Stale I,RW. Hs Jlersonnel helieve this has severely handicapped the work of the 
IlivislOn. Hchanco has been pla(~ed on a paid informant program. The money avail. 
nb.h." ulthuugh Jimitt'd by the bUdget, hns born liberal in terms of overall police 
1)Clorlties. Not nnly hnve the (11lnntity, quality, and reliahility of the informant 
inforl11at,ion gathered by the divil'Jion differed suhstantialJy fro In lhat obtnined 
clcctroDically by the CIn, but CID personnel helieve the existing informant pro
grnm has seriously suffered becnuse of the apparellt nuility nnll cvldcnt willingness 
of crime syndicate figures in the ChiC'ago area tc) take violfmt nctlon, including 
phYSical torture and brutal murdcr, ugainst th05e who cooperate with the police. 
~ndcrcovcr agcnl~ uscd by the division nrf" subicct to tlw snme limitAtions found 
111 New York. 
~f mnjor Im~orlnnc{! til the di\'ision is its file 8)'Slcl11. Pdor to 1960 no generally 

reliable, accessible, Or comprehensive files on organizcd crime ('xis ted in the 
Chicago PoHce Dcpartmcnt. The e'Xisting fiI!'s nrc orgnnizetl in much the same 
way ns th?se of the CIllo Blakey, Local Law Enforcement Rcsponse to Or. 
gnnl~ed Cnme, Jnn. 1967 (unpubUshed report to this Commission). 

111) An exccllent tlOCulIlcntntion or organized crime nctivities in Chicago may 
he Cound in the nnnunl reports or the Chicago Crime Commission, A nt-rOnT ON 
CIlICACO CRIME, prenarcd annUally since 1953 by Virgil Peterson, Operating 

incarcerated workers; this helps to keep the workers loyal. 
Lawyers provided by the cartels for arrested employees 
preserve the interests of the organization ahead of those 
of the particular defendant. 

Usually, when a crime is committed, the public calls 
the police, but the police have to ferret out even the 
existence of organized crime, The many Americans who 
are compliant "victims" have no incentive to report the 
illicit operations. The millions of people who gamble 
illegally are willing customers who do not wish to see their 
supplier destroyed. Even the true victims of organized 
crime, such as those succumbing to extortion, are too 
afraid to inform law enforcement officials. Some mis
guided citizens think there is social stigma in the role of 
"informer," and this tends to prevent reporting and co
operating with police. 

Law enforcement may be able to develop informants, 
but organized crime uses torture and.murder to destroy 
the particular prosecution at hand and to deter others 
from cooperating with police agencies. Informants who 
do furnish intelligence to the police often wjsh to remain 
anonymous and are unwilling to testify publicly. Other 
informants are valuable on a long-range basis and cannot 
be used in public trials. Even when a prosecution wit
ness testifies against family members, the criminal orga
nization often tries, sometimes successfully, to bribe or 
threaten jury members or judges. 

Documentary evidence is equally difficult to obtain. 
Bookmakers at the street level keep no detailed records. 
Main offices of gambling enterprises can be moved often 
enough to keep anyone from getting sufficient evidence 
for a search warrant for a particular location. Mechan
ical devices are used that prevent even the telephone 
company from knowing about telephone calls. And even 
if an enforcement agent has a search warrant, there 
are easy ways to destroy written material 121 while the 
agent fulfills the legal requirements of knocking on the 
door, announcing his identity and purpose, and waiting 
a reasonable time for a response before breaking into the 
room. 

Lack of Resources. No State or local law enforcement 
agency is adequately staffed to deal successfully with the 
problems of breaking down criminal organizations. Just 
one major organized crime case may take 2 to 3 years to 
develop and then several more years to complete through 
prosecution and appeal. Cases may require several man
years of investigative resources. The percentage of in
vestigations that result in arrests is quite low. Requests 
for increased budgets in government are usually granted 

Director. Illustrative of n continuing campaign by a crime commission to educate 
citizens nbollt organized crime is the publication by the New Orlenns Metropolitan 
Crime Comm'u, Survey Report Orgilnized Crime Outlets-Jefferson Parish, 
Louisinnn (mimeD. Oct. 1963). 

110 The commission of invcstigation was established on Mny ), 1958, uy N.\'. 
UNCONSOL. LAWS § 7051. 

117 See, for example, N.Y. TEl\lrOIiAny COMl\l'N OF INVESTICATlilN, AN INVESTICA· 
TION OF LA W ENFORCEMENT IN BUFFALO (1961). 

llB N.Y .... ·EMPORAnY COMM'N OF INVESTICATION, THE I.OAN SIIAR!\: HACKET (1965). 
11. N.Y. I'ENAL LAW ~§ 2<101-2<103 (1965). 
H.lO See CAL. SPECIAL CRIME STUDY COl\Ut'N ON ORGANlzEO CI1IM!!, COMBINED ItErs. 

(1950), nnd CAL. SPECIAL CRIME STUOY COl\lI\%'N ON oncANJZED CHIMEt .'INAL REr. 
(1953). For n report on organized crimo conditions in the late 1950's, scc Sub· 
comm. 011 Hackets of the Cnl. Assembly Interim Comm. on Judiciary, Organa':crl 
Crime in Cali/ornia, 20 ASSEMOLY INTEn'" IIErs. 1957-59, NO. 10 (1959). 

1~1 "Flash papcr" nnd "rice paper" arc hoth frequently used in gamblin/! 
operations jf written notations aro cssenltnl. Fiash paper is a paper that is 
chemically trented to convert tho celluloso contained in tho paper to nitrocel
lulose by trentment with n mixture of concentrated sulfuric and nitric acids. 

uThis paper is highly flammable and will burst into flame i[ a clgnrette is 
placed on it. In less time than it will take n Inw enforcement officer to cross 
the room, a bookmnkcr cnn turn his records into n pile or nshes of no uso ns 
evidence against him." Tostimony of Attty Gen. Robert Kennedy, I/earings 
Be/arc Subcomm. No.5 0/ the Ifouse Comm. "" the Judiciary, 8711, Cong., 1st 
Sess.) ser. 16, at 30. Rice paper is watcr soluble pnper trcated chemIcally to 
caUse it to dIssolve "cry quickly when 8uhrnergel1 in water. For a more extensive 
description j sec MODERN I'LAeTlCS ENCYCLOPEDIA. FOR 19·18, at 201. 
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only upon a showing of success; i.e., a high number of 
arrests. An effective organized crime investigative effort 
may not be able to produce such statistics without years 
of intelligence gathering, and the drive for statistics may 
divert investigative energy to meaningless low-level gam
bling arrests that have little effect on the criminal orga
nizations. Even with these known problems, the orga
nized crime units of all but a few city police departments 
are stttffed by less than 10 men, and only 6 prosecutors' 
offices have assigned assistants to work exclusively or par
ticularly in organized crime rases. 

Effective investigation and prosecution of organized 
crime require extensive experience. Assistant prose
cutors rarely stay in a district attorney's office for more 
than a few years, if that long.m On the investigative 
level, with the exception of some Federal agencies, assign
ment to the organized crime intelligence unit may be only 
a step in an officer's career. The most proficient people 
are likely to be promoted out of the unit into supervisory 
positions, and their replacements must then start the diffi
cult job of acquiring the skills for the peculiar demands 
of organized crime investigation. In addition, few units 
have any personnel with the necessary accounting and 
legal knowledge. 

Lack of Coordination. Local police are hampered by 
their limited geographical jurisdiction, and law enforce
ment has not responded by developing sufficient coordi
nation among the agencies.12:l One gambling operation 
may range through several police jurisdictions; if only one 
agency is involved in the investigation, it may be unable 
to detect key elements of the illegal enterprise. The po
tential for Federal-local cooperation was illustrated in the 
past 3 years in Chicago. With search warrant affidavits 
signed by FBI agents and based on FBI information, Chi
('ago police have arrested almost 1,000 gambling defend
ants and seized money and wagering paraphernalia val
ued at approximately $400,000. The monthly gross of 
gambling sites so raided exceeded $8~ million.12.1 Un
fortunately, such instances of sustained intensity are ex
tremely rare. 

Agencies do not cooperate with each other in preparing 
cases, and they do not exchange information with each 
other. Enforcement officers do not trust each other for 
they are sensitive to organized crime's ability to corrupt 
law enforcement. Agencies have not developed strate
gies to overcome these problems and to insure that needed 
data may be effectively transferred. 

Failure to Develop Strategic Intelligence. 12:l Intel
ligcnce deals with all of the things that should be 
known beforc initiating a course of action. In the con
text of organized crime there are two basic types of in
telligence information: tactical and strategic. Tactical 
i~tellige~ce is the information obtained for specific orga
lllzed CrIme prosecutions. Strategic intelligence is the 
information regarding the capabilities, intentions, and vul-

1:!J Sec General ltc\JOrt of thls Commission, TilE cnALLENGE or CIIlME IN A rn'E& 
SOCI~TY 147·48 (1967 , and Heport of the Task Force on the Administration of 
Justice. ch. 4. 
l~ In regan] to the problem of lack of coordination nmong police agencies 

sec the General Report of this Commission, TilE CHALU:NGE OF CIIIME IN A FIIE~ 
SOCIETY 119·20 (1967); for a morc detailed treatment, sec Report of the Police 
Task Force, cit. -I. 

l~1 A program involving. the Federnl Bureau of Investigation and the Chicago 
~)ohco Dcpn.rtm~nt, prInCipally t,hl' Intclligence Division, was formally initiated 
In 1963. With Information supplied by the FBI, police raids on gambling estnb. 
Iishments have been carrieu alit very successfully. Between 1963 nnd 1%6 n 
lotal of 82 raIds have been condllctefl upon sizable crap games, high.stako 
Jlok~r ga"!cs, policy wheels,. number games, horse bookmaking, sports book. 
makIng. wtre rooms, and casino gambling. As a resuh of theso raids $382 398 
in wagering paraphernalia And currency have been seized. Records ~on6sc~ted 
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nerabilities of organized crime groups. For example, the 
body of knowledge built up by the FBI concerning the 
structure, membership, activities, and purposes of La Cosa 
Nmtra represents significant strategic intelligence. 

At present, most law enforcement agencies gather orga
nized crime intelligence information with prosecution as 
the immediate objective. This tactical focus has not 
been accompanied by development of the full potential 
for strategic intelligence. That failure accounts for the 
gaps in knowledge, described above, concerning the ways 
in which criminal cartels organize and operate as a busi
ness. Prosecution based merely upon individual viola
tions that come to the attention of law enforcement may 
result in someone's incarceration, but the criminal orga
nization simply places someone else in the vacated 
position. 

A body of strategic intelligence information would en
able agencies to predict what directions organized crime 
might take, which industries it might try to penetrate, 
and how it might infiltrate. Law enforcement and regu
latory agencies could then develop plans to destroy the 
organizational framework and coherence of the criminal 
cartels. Comprehensive strategic planning, however, 
even with an expanded intelligence effort, will not be 
possible until relevant disciplines, such as economics, po
litical science, sociology, and operations research, begin 
to study organized crime intensively, 

Failure to Use Available Sanctions. Gambling is the 
largc;.~t sQ\J.rCe...u£..r.ev.cnue,1cu:".the..criminal-Gal'te!s" buPThe 
mei~JQ~J;,kQf.~orga~~.~~4,~fJ..tm~.~~0~v t~t'!Y cal,1 operate free 
of s1gmficant pumshment. Street workers have little rea
son to be deterred from joining the ranks of criminal orga
nizations by fear of long jail sentences or large fines. 
Judges are reluctant to jail bookmakers and lottery opera
tors. Even when offenders are convicted, the sentences 
are often very light. Fines are paid by the organization 
and considered a business expense. 

And in other organized crime activity, when manage
ment level figures arc convicted, too frequently the sen
tences imposed are not commcnsurate with the status of 
the offender. 

Lack of Public and Political Commitment. The pub
lic demands action only sporadically, as intermittent, sen
sational disclosures reveal intolerable violence and cor
ruption caused by organized crime. Without sustl;tined 
public pressure, political office seekers and office holders 
have little incentive to address themselves to combatting 
organized crime. A drive against organized crime usu
ally uncovers political corruption; this means that a cru
sading mayor or district attorney makes many political 
enemies. The vicious cycle perpetuates itself. Politi
cians will no1 act unless the public so demands; but much 
of the urban public wants the services provided by orga
nized crime and does not wish to disrupt the system that 
provides those services. And much of the public does not 

indicnto thnt Ihe monthly bookmnking lake in Chicago is npproximntely S6,300,OOO; 
policy wheel and numbers, 81,050.000; .nd casino gambling, 51,200,000. This 
Jlrogrnm has apparently seriously curtailed important sources or organized crime 
rc\'t,'nI1D in the Chicago nren. Olher gantbling enforcement efTorts 1n Cook County 
have been less effective. Of the 11 1158 gambling arrests made in 1963, for example. 
76.2 percont were dismissed; only Hi.3 porcent resulted in convictions. Only 17 
jAil terms were imposed, and only 4 DC those wcrc in excess of 30 days. Dlakey, 
Local Lnw Enforcement Hesllonse to Organized Crimc, Jnn. 1967 (unpublisheti 
report to this Commission). 

J2..1 With regard to the concept o( strategio intelligence, scc generally KENT 
STIIATEGIC INTELLIGENCE (19,t9); rLATT, STRATE~IC INTELLIGENCE I'ROUCTION (I957)~ 
For n discussion of orgRnized crime intelligence, sec a.'FlCE OF TilE N.Y. COUNSEL TO 
TnE GOVERNOR, COM DATING ORGANIZED CRiME-A RErOnT OF TilE ]965 OYSTER DA\', 
NEW YOUI', CONFERENCES ON coMnATtNC oRcANlzEo CRIME 31·34 (1966), 
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see or understand the effects of organized crime in 
society. 

A NATIONAL STRATEGY AGAINST 
ORGANIZED CRIME 

Law enforcement's way of fighting organized crime has 
been primitive compared to organized crime's way of 
operating. Law enforcement must use methods at least 
as efficient as organized crime's, The public and law 
enforcement must make a full-scale commitment to de
stroy the power of organized crime groups. The Com
mission's program indicates ways to implement that 
commitment. 

PROOF OF CRIMINAL VIOLATION 

The previous section has described the difficulties that 
law enforcement agencies meet in trying to prove the par
ticipation of organized crime family members in criminal 
acts, Although earlier studies indicated a need for new 
substantive criminal laws, the Commission believes that 
on the Federal level, and in most State jurisdictions where 
organized crime exists, the major problem relates to mat
ters of proof rather than inadequacy of substantive crimi
nallaws, as the latter-for the most part-are reasonably 
adequate to deal with organized crime activity. The laws 
of conspiracy have provided an effective substantive tool 
with which to confront the criminal groups. From a legal 
standpoint, organized crime continues to grow because of 
defects in the evidence-gathering process.m Under pres
ent procedures, too fC:h' witnesses have been produced to 
prove the- link between criminal group members and the 
illicit activities that they sponsor. 

be appealable by the prosecutor and provisions made for 
suspension of such dismissal orders during the appeal. 

The automatic convening of these grand juries would 
force less than diligent investigators and prosecutors to 
explain their inaction. The grand jury should also have 
recourse when not satisfied with such explanations. 

The Commission recommends: 

The grand jury should have the statutory right of appeaJ 
to an appropriate executive official, such as an attorney 
general or governor, to replace local prosecutors or 
investigators with special counselor special investigators 
appointed only in relation to matters that they or the 
grand jury deem appropriate for investigation. 

When a grand jury terminates, it should be permitted 
by law to file public reports regarding organized crime 
conditions in the community. 

Immunity.128 A general immunity statute as proposed 
by the Commission 120 is essential in organized crime in
vestigations and prosecutions. There is evidence to indi
cate that the availability of immunity can overcome the 
wall of silence that so often defeats the efforts 'Of law en
forcement to obtain live witnesses in organized crime 
cases. Since the activities of criminal groups involve such 
a broad scope of criminal violations, immunity provisions 
covering this breadth of illicit actior,'~ are necessary to se
cure the testimony of uncooperative or criminally involved 
witnesses. Once granted immunity from prosecution 
based upon their testimony, such witnesses must testify 
before the grand jury and at trial, or face jail for contempt 
of court. 

Federal, State, and local coordination of immunity 
grants, and approval by the jurisdiction's chief law en
forcement officer before immunity is granted, are crucial 
in organized crime investigations. Otherwise, without 
such coordination and approval, or through corruption 
of officials, one jurisdiction might grant immunity to 
someone about to be arrested or indicted in another 
jurisdiction. 

Grand Juries.l~7 A compulsory process is necessary to 
obtain essential testimony or material. This is most read
ily accomplished by an investigative grand jury or an 
alternate mechanism through which the attendance of 
witnesses and production of books and records may be 
ordered. Such grand juries must stay in session long 
enough to allow for the unusually long time required to 
build an organized crime case. The possibility of arbi- The Commission recommends: 
trary termination of a grand jury by supervisory judges ... 
constitutes a danger to successful completion of anA general wItness Immumty statute should be enacted at 
investigation. Federal and State levels, providing immunity sufficiently 

broad to assure compulsion of testimony. Immunity 
The Commission recommends: should be granted only with the prior approval of the 

;
/At least one investigative grand jury should be im

. paneled annually in eaeh jurisdiction that has major 
organized crime activit)'. 

If a grand jury shows the court that its business is un
finished at the end of a normal term, the court should 
extend that term a reasonable time in order to allow the 
grand jury to complete pending investigations. Judicial 
dismissal of grand juries with unfinished business should 

1~1 F~r • delallod dlac""lon. seQ generally Dlakey, AspeclS 0/ the Evidence 
Glltlwnng Proce.u t'n Organ;:ecl Crime Ca.sc.J: A Preliminary AnalY$is. printed as 
appendix C 01 Ihls vol"m". 

"T Jd, at 83-85. 
lO'ld. ut 86-88. 

jurisdiction's chief prosecuting officer. Efforts to coor
dinate Federal, State, and local immunity grants should 
be made to prevent interference with existing investiga
tions. 

Perjury.130 Many prosecutors believe that the inci
dence of perjury is higher in organized crime cases than in 
routine criminal matters, Immunity can be an effective 
prosecutive weapon only if the immunized witness then 
testifies truthfully. The present spedal proof require-

1!:!U See the General Report of this Commission, TilE cttALI.ENCE OF CUlMF. IN ),. FItEC 
SOCIETY 140-41 (1967). 

lao Sec DInkey, A~pccts oj the Evl'cliJflCe Gathrrillg Proc63s in Organized Crime 
Cases: A Preliminary Analy,i, 88-91, printed as appendix C 01 this vohtme. 
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ments in perjury cases 131 inhibit prosecutors from seeking 
perjury indictments and lead to much lower conviction 
rates for perjury than for other crimes. Lessening of rigid 
proof requirements in perjury prosecutions would 
strengthen the deterrent value of perjury laws and present 
a greater incentive for truthful testimony. 

he Commission recommends: 

ongress and the States should abolish the rigid two
vitncss and direct-evidence mles in perjury prosecutions, 
ut reLain the requirement of proving an intentional 

false statement. 

WIRETAPPING ANP EAVESDROPPING 13~ 

In connection with the problems of securing evidence 
against organized crime, the Commission considered 
issues relating to electronic surveillance, including wire
tapping and "bugging"-the secret installation of 
mechanical devices at specific locations to receive and 
transmit conversations. 

Significance to Law Enforcement. The great ma
jority of law enforcement officials believe that the evi
dence necesary to bring criminal sanctions to bear 
consistently on the higher echelons of organized crime 
wiII not be obtained without the aid of electronic surveil
lance techniques. They maintain these techniques are 
indispensable to develop adequate strategic intelligence 
concerning organized crime, to set up specific investiga
tions, to develop witnesses, to corroborate their testimony, 
and to serve as substitutes for them--each a necessary step 
in the evidence-gathering process in organized crime 
investigations and prosecutions. 

As previously noted, the organizational structure and 
operational methods employed by organized crime have 
created unique problems for law enforcement. High
ranking organized crime figures are protected by layers of 
insulation from direct participation in criminal acts, and 
a rigid code of discipline inhibits the development of in
formants against them. A soldier in a family can com
plete his entire crime career without ever associating 
directly with his boss. Thus, he is unable, even if willing, 
to link the boss directly to any criminal activity in which 
he may have engaged for their mutual benefit. Agents 
and employees of an organized crime family, even when 
granted immunity from prosecution, cannot implicate the 
highest level figures, since frequently they have neither 
spoken to nor even seen them. 

Members of the underworld, who have legitimate 
reason to fear that their meetings might be bugged or 
their telephones tapped, have continued to meet and to 
make relatively free use of the telephone-for communi
cation is essential to the operation of any business enter
prise. In legitimate business this is accomplished with 
written and oral exchanges. In organized crime enter
prises, however, the possibility of loss or seizure of an in-

'J3l See tho General Report of this Commission, TilE CHALLENCE OF CRIME IN A 
"I\EE SOCIETY HI (1967). 

HI:! FOf. one vie~ on tl!is subject, $oe BI~k~y, AJpects ~J the Evidence Gathering 
ProccSJ 1I1 Orgum:.etl C"me Cuses: A Prcllnunllry AnalYSIS 83, printed as appendix 
C of Ihls volume. 

13:) Testimony in support or the Attorney General's progrnm (S. 2813) Hearings 
lie/ore Ille Sell. Comm. on til" Judiciary. 871h Cong •• 2d Sess. 172.73 (1962). 
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criminating document demands a mllllmum of written 
communication. Because of the varied character of 
organized criminal enterprises, the large numbers of per
sons employed in them, and frequently the distances 
separating elements of the organization, the telephone 
remains an essential vehicle for communication. While 
discussions of business matters are held on a face-to-face 
basis whenever possible, they are never conducted in the 
presence of strangers. Thus, the content of these con
versations, including the planning of new illegal activity, 
and transmission of policy decisions or operating instruc
tions for existing enterprises, cannot be detected. The 
extreme scrutiny to which potential members are sub
jected and the necessity for them to engage in criminal 
activity have precluded law enforcement infiltration of 
organized crime groups. 

District Attorney Frank S. Hogan, whose New York 
County office has been acknowledged for over 27 years 
as one of the country's most outstanding, has testified that 
electronic surveillance is: 

the single most valuable weaJJon in law enforcement's 
fight against organized crime ... It has permitted us 
to undertake major investigations of organized crime. 
Without it, and I confine myself to top figures in the 
underworld, my own office could not have convicted 
Charles «Lucky" Luciano, Jimmy Hines, Louis "Lepke" 
Buchalter, Jacob "Gurrah" Shapiro, Joseph «Socks" 
Lanza, George Scalise, Frank Erickson, John "Dio" 
Dioguardi, and Frank Carbo . . . 133 

Over the years New York has faced one of the Nation's 
most aggravated organized crime problems. Only in 
New York have law enforcement officials achieved a level 
of continuous success in bringing prosecutions against 
organized crime. For over 20 years, New York has au
thorized wiretapping on court order. Since 1958, bug
ging has been similarly authorized.131 Wiretapping was 
the mainstay of the New York attack against organized 
crime until Federal court decisions intervened.135 Re
cently chief reliance in some offices has been placed on 
bugging, where the information is to be used in court. 
Law enforcement officials believe that the successes 
achieved in some parts of the State are attributable pri
marily to a combination of dedicated and competent per
sonnel and adequate legal tools; and that the failure to 
do more in New York has resulted primarily from the fail
ure to commit additional resources of time and men. 
The debilitating effect of corruption, political influence, 
and incompetence, underscored by the New York State 
Commission of Investigation, must also be noted. 

In New York at one time, Court supervision of law 
enforcement's use of electronic surveillance was some
times perfunctory, but the picture has changed substan
tially under the impact of pretrial adversary hearings on 
motions to suppress electronically seized evidence. Fif
teen years ago there was evidence of abuse by low-rank 
policemen. Legislative and administrative controls, how-

131 N.Y. CODE cn ..... I'noc. § 813n. b (1958). 
III,; In Bennnli v. United Sinles, 355 U.S. 96 (1957). Ibe Suprema Courl beId 

that evidence obtained as the result of n wiretap conducted by State omeers was 
inadmissible in a Fcderul court, on the grounds that its divulgence would he n 
1"10lnlion of * 605 of Ihe Federal COllununlcnlions Acl. lIlany New York Slale 
prosecutors thcrcufter refrained from offering wiretap evidence secured under 
State court order because of the conRlct with Federal law. 
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ever, have apparently been successful in curtailing its 
incidence. 

The Threat to Privacy. In a democratic society pri
vacy of communication is essential if citizens are to think 
and act creatively and constructively. Fear or suspicion 
that one's speech is being monitored by a stranger, even 
without the reality of such activity, can have a seriously 
inhibiting effect upon the willingness to voice critical and 
constructive ideas. When dissent from the popular view 
is discottraged, intellectual controversy is smothered, the 
proce&s for testing new concepts and ideas is hindered and 
desirable change is slowed. External restraints, of which 
electronic surveillance is but one possibility, are thus re
pugnant to citizens of such a society. 

Today, in addition to some law enforcement agents, 
n\!lUerOUS private persons are utilizing these techniques. 
They are employed to aC(1uire evidence for domestic rela
tions cases, to carry on industrial espionage and counter
espionage, to assist in preparing for civil litigation, and 
for personnel investigations, among others. Technologi
cal advances have produced remarkably sophisticated 
devices, of which the electronic cocktail olive is illustra
tive, and continuing price reductions have expanded their 
markets. Nor has man's ingenuity in the development 
of surveillance equipment been exhausted with the design 
and manufacture of electronic devices for wiretapping or 
for eavesdropping within buildings or vehicles. Para
bolic microphones that pick up conversations held in the 
open at distances of hundreds of feet are available com
mercially, and some progress has been made toward 
utilizing the laser beam to pick up conversations within 
a room by focusing upon the glass of a convenient win
doy\'. Progress in microminiaturizing electronic compo
nents has resulted in the production of equipment of 
extremely small size. Because it can detect what is said 
anywhere-not just on the telephone-bugging presents 
especially serious threats to privacy. 

Detection of surveillance devices is difficult, particu
larly where an installation is accomplished by a skilled 
agent. Isolated instances where equipment is discovered 
in operation therefore do not adequately reflect the vol
ume of such activity; the effectiveness 9f electronic sur
veillance depends in part upon investigators who do not 
discuss their activities. The current confusion over the 
legality of electronic surveillance compounds the assess
ment problem since many agents feel their conduct may 
be held unlawful and are unwilling to report their ac
tivities. It is presently impossible to estimate with any 
accuracy the volume of electronic surveillance conducted 
today. The Commission is impressed, however, with the 
opinions of knowledgeable persons that the incidence of 
electronic surveillance is already substantial and increas
ing at a rapid rate. 

Present Law and Practice. In 1928 the Supreme 
Court decided that evidence obtained by wiretapping a 
defendant's telephone at a point outside the defendant's 
premises was admissible in a Federal criminal prosecu-

tion.l3G The Court found no unconstitutional search and 
seizure under the Fourth Amendment. Enactment of 
Section 605 of the Federal Communications Act in 
1934 137 precluded interception and disclosure of wire 
communications. The Department of Justice has inter
preted this section to permit interception so long as no 
disclosure of the content outside the Department is 
made. lss Thus, wiretapping may presently be conducted 
by a Federal agent, but the results may not be used in 
court. When police officers wiretap and disclose the in
formation obtained, in accordance with State procedure, 
they are in violation of Federal law. 

Law enforcement experience with bugging has been 
much more recent and more limited than the use of the 
traditional wiretap. The legal situation with respect to 
bugging is also different. The regulation of the national 
telephone communication network falls within recognized 
national powers, while legislation attempting to authorize 
the placing of electronic equipment even under a warrant 
system would break new and uncharted ground. At the 
present time there is no Federal legislation explicitly 
dealing with bugging. Since the decision of the Supreme 
Court in Silverman v. United States, 365 U.S. 505 (1961), 
Use of bugging equipment that involves an unauthorized 
physical entry into a constitutionally protected private 
area violates the Fourth Amendment, and evidence thus 
obtained is inadmissible. If eavesdropping is unaccom
panied by such a trespass, or if the communication is re
corded with the consent of one of the parties, no such 
prohibition applies. 

The confusion that has arisen inhibits cooperation 
between State and Federal law enforcement agencies be
cause of the fear that information secured in one investi
gation will legally pollute another. For example, in New 
York City prosecutors refuse to divulge the contents of 
wire communications intercepted pursuant to State court 
orders because of the Federal proscription but do utilize 
evidence obtained by bugging pursuant to court order. 
In other sections of New York State, however, prosecutors 
continue to introduce both wiretapping and eavesdrop
ping evidence at trial. 

Despite the clear Federal prohibition against disclosure 
of wiretap information, no Federal prosecutions of State 
officers have been undertaken, although prosecutions of 
State officers under State laws have occurred. 

One of the most serious consequences of the present 
state of the law is that private parties and some law en
forcement officers are invading the privacy of many citi
zens without control from the courts and reasonable 
legislative standards. While the Federal prohibition is a 
partial deterrent against divulgence, it has no effect on 
interception, and the lack of prosecutive action against 
violators has substantially reduced respect for the law. 

The present status of the law with respect to wiretap
ping and bugging is intolerable. It serves the interests 
neither of privacy nor of law enforcement. One way or 
the other, the present controversy with respect to elec
tronic surveillance must be resolved. 

1:10 DIms lead v. United Slnles, 277 U.S. 438 (1928). Subcomm. 011 Criminal Laws and Procedures 0/ til. Sell. Comm. on tile Jurliciar)" 
':)748 ';Ial. 1103 (19M), 47 U.S.C. 605 (1958). 891h Cong., 2d Sm., nl34 (1966). 
l!l!l Sec testimony of Att'y Gen. Nicholas Kalzenbach, J/earings Bc/orc tile 
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,The Commission recommends: 

, ,60ngress should enact legislation dealing specifically 
V with wiretapping and bugging. 

All members of the Commission agree on the difficulty 
of striking the balance between law enforcement 
benefits from the use of electronic surveillance and the 
threat to privacy its use may entail. Further, striking this 
balance presents important constitutional questions now 
pending before the Supreme Court in Berger v. New 
Y ork,130 and any congressional action should await the 
outcome of that case. 

All members of the Commission believe that if authority 
to employ these techniques is granted, is must be granted 
only with stringent limitations. One form of detailed 
regulatory statute that has been suggested to the Commis
sion is outlined in appendix C, infraYo All private use 
of electronic surveillance should be placed under rigid 
control, or it should be outlawed. 

A majority of the members of the Commission believe 
that legislation should be enacted granting carefully cir
cumscribed authority for electronic surveillance to law 
enforcement officers to the extent it may be consistent with 
the decision of the Supreme Court in Berger v. New 
Y ork,1.J1 and, further, that the availability of such specific 
authority would significantly reduce the incentive for, and 
the incidence of, improper electronic surveillance. 

The other members of the Commission have serious 
doubts about the desirability of such authority and believe 
that without the kind of searching inquiry that would 
result from further congressional consideration of elec
tronic surveillance, particularly of the problems of bug
ging, there is insufficient basis to strike this balance against 
the interests of privacy. 

Matters affecting the national security not involving 
criminal prosecution are outside the Commission's man
date, and nothing in this discussion is intended to affect 
the existing powers to protect that interest. 

SENTENCING 

Criminal statutes do not now authorize greater punish
ment when the violation was committed as part of an 
organized crime business. The Model Sentencing Act 
creates a separate category for such violations. It pro
vides for 30 years' commitment of any felony offender 
who is so dangerous that the public must be protected 
from him and whose felony was committed as part of a 
continuing criminal activity in concert with one or more 
persons.m The Model Penal Code also contains separate 
provisions for heavier sentences of defendants connected 
with organized crime.H3 

/Fhc Commission recommends: 

J
'ederal and State legislation should be enacted to pro
vide for extended prison terms where the evidence, pre
sentence report, or sentence hearing shows that a felony 

,m, No. 615, U.S., April 6, 1967. 
LlO Dlakey, Aspects oj the t.',:it/I!IICC Gathering Process in Organi:ed Crime 

Cn.tes: A Preliminary tlnalysis 106-113, printeu as appendix C of this volume. 
"l No. 615, U.S .. April 6, 1967. 
U::I NAT'L COUNCIL ON cnlM£ & IJELlNQCZNCY. MODEL SENTENCING ACT nrt. 3. 

§ 5(h), (c) (1963). Sec olso Rector, Sentencing tile Racketeer, 8 CRIME" DEL'N' 
QUENC~ 385-89 (1962). ":I Article 7, § 7.03 (Proposed Olr.ciol Droit 1962) provides In pnrt: "The 
Court may sentence n person who has been convicted of n felony to an extended 
lerm of imprisonment i£ .•• 
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was committed as part of a continuing illegal business in 
which the convicted offender occupied a supervisory or 
other management position. 

This will make it possible to distinguish, for example, 
between the streetworker in a gambling operation and an 
office supervisor or higher management person. 

There must be some kind of supervision over those 
trial judges who, because of corruption, political consid
erations, or lack of knowledge, tend to mete out light 
sentences in cases involving organized crime management 
personnel. Consideration should therefore be given to 
allowing the prosecution the right of appeal regarding 
sentences of persons in management positions in an 
organized crime activity or group. Constitutional re
quirements for such an appellate procedure must first be 
carefully explored. 

APPEALS FROM SUPPRESSION ORDERS 

The Commission's recommendation 114 that prosecutors 
be permitted to appeal trial court orders suppressing evi
dence is particularly important in organized crime cases, 
where so much investigative and prosecutive time has 
been expended, and where evidence gathering is ex
tremely difficult. Allowing appeals would also help over
come corrupt judicial actions. In gambling cases, par
ticularly, arbitrary rejection of evidence uncovered in a 
search is one method by which corrupt judges perform 
their services for organized crime. 

PROTECTION OF WITNESSES 

No jurisdiction has made adequate provision for pro
tecting witnesses in organized crime cases from reprisal. 
In a few instances where guards are provided, resources 
require their withdrawal shortly after the particular trial 
terminates. On a case-to-case basis, governments have 
helped witnesses find jobs in other sections of the country 
or have even helped them to emigrate. The difficulty of 
obtaining witnesses because of the fear of reprisal could 
be countered somewhat if governments had established 
systems for protecting cooperative witnesses. 

The Commission recommends: 

The Federal Government should establish residential / 
facilities for the protection of witnesses desiring such 
assistance during the pendency of organized crime ! 
litigation. 

After trial, the witness should be permitted to rcmain 
at the facility so long as he needs to bc protected. The 
Federal Government should establish regular procedures 
to help Federal and local witnesses who fear organized 
crime reprisal, to find jobs and places to live in other 
parts of the country, and to preserve their anonymity 
from organized crime groups. 

"(2) 1'ho l1cfcndnnt is n proCessional criminal whose commitment Cor nn 
l'xlcnliNl term is necessary for protection of the Jlublic. 

liThe Court shnll not make stich u finding unlc~s the dt'£endnnt is o\'er 
l\H'nty-one yenrs of age nnd: . 

"(a) the circum~tal1ccs of the crime show that the lIc~cl1l!nnt has knowlI1g1)' 
devoted himself to criminal ncth·ity as n major source of hvehhood; or 

"(b) the defendant has substn~ti.al inco.mp ~~ resources not explained to be 
tiC'fived from a source other than crumnal activity. 

III Gcncral H.eport of this Commission, TilE CIIALLENGE OF CR1M.E IN ~ rllEE 
soCtETY, eh. 5 (1967); Report of the Task Fo-eo on tho Adnl1nlstrnuon of 
J nstico 147-48. 
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INVESTIGATION AND PROSECUTION UNITS The Commission recommends: 

" State and Local j\l[ anpower. There is, as described 'The prosecutor's office in every major city should have 
above, minimal concentrated law enforcement activity sufficient manpower assigned full time to organized crime 
directed at organized crime. Only a few cities have es- cases. Such personnel should have the power to initiate 
tablished police intelligence and prosecutorial units spe- organized crime investigations and to conduct the • 
cifically for developing organized crime cases. Legal investigative grand juries recommended above. 
tools such as electronic surveillance and immunity will 
be of limited use unless an adequate body of trained and Special training in these legal tactics should be provided; 
expert investigators and prosecutors exists to use those the prosecutors should work closely with the police units. 
tools properly. 

The Commission recommends: 

Every attorney general in States where organized crime 
exists should form in his office a unit of attorneys and 
investigators to gather information and assist in prosecu
tion regarding this criminal activity. 

Investigators should include those with the special 
skills, such as accounting and undercover operations, 
crucial to organized crime matters. Members of the 
State police could be assigned to this unit. In local areas 
where it appears that the jurisdiction's law enforcement 
agencies are not adequately combatting organized crime,_ 
State police should conduct investigations, make arrests, 
or conduct searches upon request of any branch of the 
local government. This should be done without the 
knowledge of local officials if, because of apparent corrup
tion, it is necessary. The State police should cooperate 
with and seek advice from the State attorney general's 
special unit. For local enforcement, 

The Commission recommends: 

Police departments in every major city should have a 
special intelligence unit solely to ferret out organized 
criminal activity and to collect information regarding 
the possible entry of criminal cartels into the area's crim
inal operations. 

Staffing needs will depend on local conditions, but the 
intelligence programs should have a priority rating that 
insures assignment of adequate personnel. Perhaps the 
enormous amount of manpower devoted to petty vice con
ditions should be reduced and the investigative personnel 
for organized crime cases increased. Criteria for evalu
ating the effectiveness of the units, other than mere num
bers of arrests, must be developed. 

The background of potential intelligence unit members 
should be investigated extensively and only the most tal
ented and trustworthy assigned to those units. Salary 
levels should be such that membership in the unit could 
be a career in itself. 

One of the duties of the police legal advisers 1·]3 should 
be consultation with the intelligence unit. Special training 
programs should be used to teach the necessary skills 
involved in organized crime investigative work. 

Because of the special skills and extensive time involved 
in organized crime cases, prosecution thereof requires 
concentrated efforts. 

Developmen1' and dissemination of intelligence. Since 
the activities of organized crime overlap individual police 
jurisdictions, the various law enforcement agencies must 
share information and coordinate their plans. 

On the Federal level, enforcement agencies are furnish
ing a large amount of intelligence to the Organized Crime 
and Racketeering (OCR) Section in the Department of 
Justice. But there is no central ploce where a strategic 
intelligen~ system regarding organized crime groups is 
being developed to coordinate an integrated Federal plan 
for enforc~ment and regulatory agencies. 

The Commission recommends: 

The Federal Government should create a central com
puterized office into which each Federal agency would 
feed all of its organized crime intelligence. 

Intelligence information in the OCR Section is now re
corded manually in a card catalog. Much information, 
such as that discovered in grand jury proceedings, has not 
been incorporated because of limited resources. Many 
Federal agencies do not submit information on a case until 
it has been completed. A central office in the De
partment of Justice should have proper recording facili
ties and should analyze intelligence information fed to it 
by all relevant Federal agencies keeping current with 
events. A pool of information ('xperts from the FBI, 
Secret Service, Central Intelligence Agency and other de
partments and private companies should help build the 
system, which would employ punch cards, tapes, and other 
modern information storage and retrieval techniques. 
Each agency, of course, would maintain its own files, 
but being able to draw upon the capability of the 
central computer would eliminate duplication of effort 
and justify the cost of the new operation. A strategic 
intelligence system necessary to satisfy investigative, pros
ecutive, and regulatory needs must have specialists in 
economics, sociology, business administration, operations 
research, and other disciplines, as well as those trained in 
law enforcement. 

Since organized crime crosses State lines, the Com
mission recommends the creation of regional organiza
tions, such as that established by the New England State 
Police Compact. Large States could develop statewide 
systems, such as exists in New York,].J6 as well as participate 
in regional compacts. 

These systems should permit and encourage greater 
exchange of information among Federal, State, and local 
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1I:i Scu Cap1an, 1'/Je Police Legal Adllisor, Report of the Police Task Force lin For a description of the New York State system. Bec N.Y. STATE IDENTIFICATiON 
(appendix A, eh. 3). & INTEl.LICENCE SYSTEM, A 'NEW CONCEPT IN CRlMtNAL JUSTICE INFORMATION'SHARINe e 
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agencies. Currently, information sharing proceeds on a 
personal basis; i.e., information is given officers who, 
through personal contact with agents of the dissemina
tor, have proved their trustworthiness. 

Perhaps a central security system should be devel0ped 
(like the military system), in which one who has been 
cleared to receive information and who demonstrates a 
need for it can obtain information, whether or not the dis
seminator and recipient are personally acquainted. 
Standards for clearance should be established, and any 
agency with available manpower could conduct the in
vestigation of potential recipients of information. 

Sharing information on other than a person-to-person 
basis of mutual trust will be a delicate evolutionary proc
ess. Preservation of the secrecy of each confidential 
informant's identity is an absolute requirement for any 
successful intelligence-gathering agency. Law enforce-'! 
ment agents are loath to make information available when 
its source could be guessed or inferred. However, great 
amounts of intelligence can be shared without revealing 
the possible identity of the informant, and information 
sharing by means of a mechanical, central security system 
would still be of great value. 

The proposed organized crime intelligence program of 
the New York State Identification and Intelligence System 
is one way to solve the problem of keeping the source 
of information secret. By that system the agency that 
commits information to central storage would be allowed 
to choose what other agencies may draw upon those par-

Iticular data. 
I , 

The Commission recommends: 

The Department of Justice should give financial as
sistance to encourage the development of efficient sys
tems for regional intelligence gathering, collection and 
dissemination. By financial assistance and provisions 
of security clearance, the Department should also sponsor 
and encourage research by the many relevant disciplines 
regarding the nature, development, activities, and 
organization of these special criminal groups. 

Federal Law Enforcement. The Attorney General 
should continue to be the focal point of the Federal en
forcement drive against organized crime. The Orga
nized Crime and Racketeering (OCR) Section is the co
ordinating and policymaking body within the Department 
of Justice. The Commission believes that greater cen
tralization of the Federal effort is desirable and possible. 

Experience in some areas has shown that an effective 
partnership can be built between OCR Section attorneys 
and prosecutors in the 94 U.S. Attorneys' offices through
out the Nation. Such cooperation should be the rule for 
the organized crime program, which should not be the 
exclusive province of either the OCR Section or the U.S. 
Attorneys. 

Different responsibilities within the Federal agencies 
have produced investigators with special skills and talents. 
The expertise of these agents should be used by organiz
ing them into investigative teams that work exclusively 

1I10n Feb. 23, 1967, Congo Willinm C. Crnmer (R. FIn.) introduced n bill 
calling for the creation of n joint congressional committee on organized crime to 
implement lhe recommendation of this Commission. H.R. 605'~, 90th Cang., 1st 
So ... (1%7). 

on organized crime matters under the direction of the 
OCR Section. 

.Tlze Commission recommends: 
0/ 

The staff of the OCR Section should be greatly increased, 
and the section should have final authority for decision
making in its relationship with U.S. Attorneys on 
organized crime cases. 

The Federal Government could also do much to assist 
and coordinate the work of State and local organized 
crime enforcement. There is very little such assistance 
at present. 

The Commission recommends: 

A technical assistance program should be launched 
wherein local jurisdictions can request the help of ex
perienced Federal prosecutors from the OCR Section. 
The Department of Justice, through the FBI and the 
OCR Section, should conduct organized crime training 
sessions for State and local law enforcement officers. 

This training could supplement the extensive general 
enforcement sessions now conducted by the FBI and the 
narcotics enforcement training offered by the Federal 
Bureau of Narcotics. The proposed training would con
centrate on the development of special investigative and 
prosecutive techniques necessary in organized crime 
investigations. 

In view of the additional responsibilities cast upon the 
OCR Section by these recommendations, perhaps its sta
tus should be raised to a division-level operation which 
would be headed by an Assistant Attorney General ap
pointed by the President. 

These recommendations for the OCR Section would 
not remove any of the existing responsibility of Federal 
investigating agencies. 

Legislative Investigations. To give necessary impetus 
to a continuing drive against organized crime, the public 
must be constantly iplormed of its manifestations and 
influences. The changing nature of organized criminal 
activities also requires that legislators constantly analyze 
needs for new substantive and procedural provisions. 

~ The Commission recommends: 
V 

A permanent joint congressional committee on organized 
crime should be created.H7 

A permanent committee would focus the interest of 
those members of Congress who have in the past displayed 
concern with the problem, and would involve a greater 
number of legislators than at present. It could mean that 
there would be a larger staff to concentrate on the prob
lem and to permit consideration of the implications 
of any new legislation for organized crime. In addition, 
the creation of such a committee would place the prestige 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• 

• 

• 

I • 

• 

• 

• 

f. 

• 

• 

• 

of the U.S. Congress behind the proposition that orga
nized crime is a national problem of the highest priority. 

PUBLIC AND PRIVATE CRIME INVESTIGATING COMMISSIONS 

Crime investivating commissions financed by State gov
ernments, such ~s in New York and Illinois, have proved 
to be effective for informing the public about organized 
crime conditions. Legislative proposals to combat orga
nized crime also result from the hearings of these com
mittees. 

/ The Commission recommends: 

States that have organized crime groups in operation 
should create and finance organized crime investigation 
commissions with independent, permanent status, with 
an adequate staff of investigators, and with subpoena 
power. Such commissions should hold hearings and 
furnish periodic reports to the legislature, Governor, and 
law enforcement officials. 

Independent citizen crime commissions in metropolitan 
areas can provide enlightened resistance to the growth of 
organized crime and to the formation of alliances between 
it and politics. A citizen crime commission can give re
liable and determined community leadership to assess the 
local government's effort to control organzed crime. It 
can provide impartial public education, marshal public 
support for government agencies that have committed re
sources to special organized crime drives, monitor judicial 
and law enforcement performance, organize public re
sponses, and enlist business cooperation against infiltration 
by organized crime. 

./ 
The Commission recommends: 

Citizens and business groups should organize permanent 
citizen crime commissions to combat organized crime. 
Financial contributions should be solicited to maintain 
at least a full-time executive director and a part-time 
staff. 

At this time there are not enough citizen crime com
missions functioning effectively in the Nation. A nation
al coordinating headquarters could be established in 
Washington, D.C., to encourage and guide the creation 
of new commissions and to provide services to improve 
existing ones. Private foundation funds should be sought 
to help establish and administer the headquarters. 

It would provide channels for communication among 
citizen crime commissions, between such commissions and 
national agencies of government, and between crime com
missions and mutual interest associations such as the Inter
national Association of Chiefs of Police, the National Dis
trict Attorneys Association, the National Council on 
Crime and Delinquency, and others. Such a headquar
ters could give concerned citizens in any community the 
technical assistance necessary for initiating a crime com
mission. In addition to making trained personnel avail-

, .. Johnson, Organized Crime: Chal/enge to the American Legal Systen' (pt. 2), 
5\ J. CRm. L., c." P.s. I, 22·26 (1963). 
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able for short-term assignments with local commissions, 
a headquarters could establish formal procedures for 
training professionals in crime commission management. 
A national headquarters could also motivate States and 
communities to undertake reforms in their criminal jus
tice systems and to deal with other community problems 
unrelated to organized crime. 

PRIVATE AND GOVERNMENT REGULATION 

Law enforcement is not the only weapon that govern
ments have to control organized crime. Regulatory ac
tivity can have a great effect. One means to diminish 
organized crime's influence on politics, for example, would 
be legislation subjecting political contributions and 
expenditures to greater public visibility and providing 
incentives for wider citizen contributions to State and 
local political activity. Tax regulations could be devised 
to require disclosure of hidden, or beneficial, owners of 
partnerships and corporations that do not have public 
ownership. 

Government at various levels has not explored the 
regulatory devices available to thwart the activities of 
criminal groups, especially in the area of infiltration of 
legitimate business. These techniques are especially valu
able because they require a less rigid standard of proof 
of violation than the guilt-beyond-a-reasonable-doubt re
quirement of criminal law. Regulatory agencies also 
have powers of inspection not afforded to law enforce
ment. State income tax enforcement could be directed 
at organized crime's businesses. Food inspectors could 
uncover regulatory violations in organizcrl. crime's res
taurant and food processing businesses. Liquor author
ities could close premises of organized crime-owned bars 
in which illicit activities constantly occur.14S Civil pro
ceedings could stop unfair trade practices and antitmst 
violations by organized crime businesses. Trade associa
tions could alert companies to organized crime's presence 
and tactics and stimulate action by private business. 

The Commission recommends: 

G~~ps should be created within the Federal and State 
departments of justice to develop strategies and enlist 
regulatory action against businesses infiltrated by 
organized crime. 

Private business associations should develop strategies to 
prevent and uncover organized crime's illegal and unfair 
business tactics. 

NEWS MEDIA 

In recent years, the American press has become more 
concerned about organized crime. Some metropolitan 
newspapers report organized crime activity on a continu
ing basis, and a few employ investigative reporters whose 
exclusive concern is organized crime. The television in-
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dustry, as well, has accepted a responsibility for inform
ing the American citizen of the magnitude of the problem. 

'In some parts of the country revelations in local news
papers have stimulated governmental action and political 
reform. Especially in smaller communities, the inde
pendence of the press may be the public's only hope of 
finding out about organized crime. Public officials con
cerned about organized crime are encouraged to act when 
comprehensive newspaper reporting has alerted and en
listed community support. 

The Commission recommends: 

J All newspapeI:s in major metropolitan areas where or
ganized crime exists should designate a highly competent 
reporter for full-time work and writing concerning or
ganized criminal activities, the corruption caused by it, 
and governmental efforts to control it. Newspapers in 
smaller communities dominated by organized crime 
should fulfill their responsibility to inform the public of 
the nature and consequence of these conditions. 

PARTICIPATION BY LOCAL GOVERNMENT LEADERS 

Enforcement against organized crime and accompany
ing public corruption proceeds with required intensity 
only when the political leaders in Federal, State, and local 
governments provide aggressive leadership.Ho They are 
the only persons who can secure the resources that law 
enforcement needs. They are the only ones who can 
assure police officials that no illegal activity or participat
ing person is to be protected from proper enforcement 
action. They are the only ones who can insure that per
sons cooperating with organized criminal groups are not 
appointed to public office. They are the only ones who 
can provide for effective monitoring of regulatory action 
to expose irregular practices or favors given to businesses 
dominated by criminal groups. They are the ones who 
can provide full backing for a police chief who institutes 
internal inspection, promotion, and other practices 150 

for controlling police corruption. 
Mayors, Governors, and the President of the United 

States must be given adequate information concerning 
organized crime conditions. Dissemination of incomplete 
or unevaluated intelligence about individuals would pre
sent grave civilliberti<!S problems. However, government 
leaders must be made aware of the particular activities of 
organized crime groups. 

The Commission recommends: 

~nforcement officials should provide regular briefings to 
leaders at all levels of government concerning organized 
crime conditions within the jurisdiction. 

The briefings should be supplemented by written re
ports further describing those conditions as well as current 
governmental action to combat them. Reports of con-

]I!) The results of the progronJ initiated by Gov. John Dempsey ln Connecticut 
illustrate tho improvelUC'nts in Inw enforcement which can be achieved ngninst 
nTsanizc(I crimo. ]11 fesponse to growinG' concern over the problems of organize(l 
gUlllhJinS, on Feb. 25, 1965, the Govrrnor created a Committee all Gamblinl: 
Uta tnke n hard look at illegal organized gambling in Connecticut nnd to initiate 
steps to tical with the problems that it presents." CONN. COV.'s COl\lM. ON 
GAMBLINC nEro ,~ (1965). The committee WIIS composed of judges, State and 
locnl lnw enforcement officials, representative Federal officials, nnd State prose
<'lltors. Pursuant to its first report nnd recommendations, n significant increase 
in the number nnd term of jail sentences imposed by the courts on convicted 

ditions should also be furnished periodically by the Fed
eral Government to State and local jurisdictions, and by 
State governments to local jurisdictions. Reports should 
be withheld from jurisdictions where corruption is appar
ent and knowledge by a corrupt official of the informa
tion in the report could compromise enforcement efforts. 

Public fears of reporting organized crime conditions to 
apparently corrup~ police and governmental personnel 
must also be met directly. If an independent agency for 
accepting citizen grievances is established/51 it should be 
charged with accepting citizen complaints and informa
tion about organized crime and corruption. 

Information obtained in this way could be forwarded 
to Federal, State, or local law enforcement officials, or to 
all of them, at the direction of the agency. Names of 
sources should be kept confidential if the c:itizen so requests 
or if the agency deems it necessary. 

The above program is not intended as a series of inde
pendent proposals. It represents an integrated package 
requiring combined action by the American people, its 
governments and its businesses. Organized crime suc
ceeds only insofar as the Nation permits it to succeed. 
Because of the magnitude of the problem, the various 
branches of government cannot act with success in
dividually. Each must help the other. Laws and pro
cedures are of no avail without proper enforcement 
machinery. Prevention fails unless citizens, individually 
and through organizations, devise solutions and encourage 
their elected representatives. Regulation must accom
plish what criminal law enforcement cannot. Above all, 
the endeavor to break the structure and power of orga
nized crime-an endeavor that the Commission firmly 
believes can succeed-requires a commitment of the pub
lic far beyond that which now exists. Action must replace 
words; knowledge must replace fascination. Only when 
the American people and their governments develop the 
will can law enforcement and other agencies find the way. 

In many ways organized crime is the most sinister kind 
of crime in America. The men who control it have be
come rich and powerful by encouraging the needy to 
gamble, by luring the troubled to destroy themselves with 
drugs, by extorting the profits of honest and hardworking 
businessmen, by collecting usury from those in financial 
plight, by maiming or murdering those who oppose them, 
by bribing those who are sworn to destroy them. Orga
nized crime is not merely a few preying upon a few. In 
a very real sense it is dedicated to subverting not only 
American institutions, but the very decency and integrity 
that are the most cherished attributes of a free society. 
As the leaders of Cosa Nostra and their racketeering 
allies pursue their conspiracy unmolested, in open and 
continuous defiance of the law, they preach a sermon that 
all too many Americans heed: The government is for sale; 
lawlessness is the road to wealth; honesty is a pitfall and 
morality a trap for suckers. 

The extraordinary thing about organized crime is that 
America has tolerated it for so long. 

gumbling law offenders occurred. Local police department enforcement ertorls 
improved, hoth independently and in colJahorntiOI1 with the State police. Scc 
CONN'. cavo's COMM. ON GAMDLINC REP. (1965); Conn. cov.'s Cont"'1. on Gambling, 
1st Sllpplemellial Rep. (mlmeo. 1966). A second supplemenlnl report 15 being 
prellurcu by the. committee at the time of this writing, which will rc\'ett} slm 
increased enforcement results. 

1M General Report of this Commission, TilE CHALLENGE Of' CI\IM£ IN A FUEt: 
SOCIETY 115·16 (1967); Report of the Police Task Force, eh. 7. 

1iil General report of this Commission, TilE CHALLENGE OF" CRIME IN A f'nEE 
SOCIETY 102.03 (1967). 
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AMERICAN ORGANIZED CRIME AND THE 
SICILIAN MAFIA 

In the United States, criminals have managed to or
ganize a nation-wide illicit cartel and confederation. 
This organization is dedicated to amassing millions of 
dollars from usury and the illicit sale of lottery tickets, 
chances on the outcome of horse races and athletic events 
and the sale or manipulation of sexual intercourse, nar~ 
co tics, and liquor. Its presence in our society is morally 
reprehensible because any citizen purchasing illicit goods 
and services from organized criminals contributes to an 
underground culture of fraud, corruption, violence, and 
murder. Nevertheless, criminal organizations dealing 
only in illicit goods and services are no great threat to 
the nation. The danger of organized crime arises be
cause the vast profits acquired from the sale of illicit 
goods and services are being invested in licit enterprises 
in both the business sphere and the governmental sphere: 
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It is when criminal syndicates start to undermine basic 
enonomic and political traditions and institutions that 
the real trouble begins. And the real trouble has begun 
in the United States. 

It is one thing to make money in an illegal gambling 
enterprise, but it is another thing to achieve business 
monopoly by means of a simple weapon-a gun. It is 
one thing to amass a fortune in usury, but it is another 
thing to bribe a government official in order to get a 
construction contract. It is one thing to control gam
bling and most other illegal activities in a neighborhood, 
but it is another thing to demand, with a gun, a share of 
the butcher's profits, the baker's profits, the doctor's fees, 
and the banker's interest rates. 

While organized criminals do not yet have control of 
all the legitimate economic and political activities in any 
metropolitan or other geographic area of America, they 
do have control of some of those activities in many areas. 
Members of crime syndicates have invested in a wide 
variety of businesses, and they are not operating those 
businesses legally, as the Kefauver Committee showed 
over. a decade ago .. They continue to invest, and they 
contInue to monopolIze by force. Further, rulers of crime 
syndicates have strong interests in the governmental 
process, and they are "represented," in one form or an
other, in legislative, judicial, and executive bodies all over 
the country. They have gone beyond buying licenses to 
gam!=>le from law-enforcement officials and minor city 
officIals and now are concerned with influencing legisla
tion on matters ranging from food services to garbage 
collection. 

We recognize a danger. We cannot be sure of the 
degree of the danger any more than the observer of the 
beginnings of any other kind of monopoly can be sure 
of the degree of danger. If a large retail firm lowers its 
prices to a level such that its small independent com
petitors g~ bankrupt, that is free enterprise. If, after 
Its competitors are forced out of business, the large firm 
raises its prices above those existing when it had compet
itors, thus forcing consumers to pay a tribute that is 
exploitive monopolistic practice. By analogy, ;ulers of 
crime syndicates are beginning to drive legitimate busi
nessmen, labor leaders, and other supporters of the ide
ology of free competition to the wall. They have estab-
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lished, by force, intimidation, and even more "legal" 
methods, monopolies in several relatively small fields such 
as distribution of vending machines, the supplying of 
linen to night clubs, and the supPlying of some forms of 
labor. 

A fornier Special Attorney in the Organized Crime 
and Racketeering Section of the U.S. Department of 
Justice accurately has pcinted out that "when organized 
crime embarks on a venture in legitimate business it 
ordinarily brings to that venture all the techniques of 
violence and intimidation which are employed in its 
illegal enterprises." 1 Accordingly, consumers and tax
payers unknowingly pay tribute to them. This situation 
is more dangerous than was the situation in the 1920's and 
1930's when the monopolies controlled by organized 
criminals were primarily monopolies on only the distribu
tion of illicit goods and services. The real danger is that 
the trend will continue to the point where syndicate 
rulers gain such a degree of control that they drive sup
porters of free enterprise and democracy out of "business" 
and then force us to pay tribute in the form of traditional 
freedoms. Syndicate rulers are among the most active 
monopolizers in the American economy. 

It is difficult to determine the point at which anti
trust action should be taken against the fictitious large 
retail firm noted in the example above. It is also dif
ficult to determine the point at which the danger to 
American freedom posed by despotic rulers of crime 
syndicates is clear and present enough to justify strong 
defensive and retaliatory action. Nevertheless, if a sig
nificant proportion of society's rewards go to those who 
openly violate the law, and if those who obey the law come 
to feel that criminal behavior pays more than honesty, 
then we are in danger. We agree with Senator Ken
nedy who, when acting as Counsel for The Permanent 
Subcommittee on Investigations of the U.S. Senate Com
mittee on Operations (McClellan Committee), became 
convinced that if we do not on a national scale attack or
ganized criminals, with weapons and techniques as ef
fective as their own, they will destroy us. 

The extent of the danger can,. interestingly enough, be 
determined by looking at Sicily as well as by looking at 
America. Because the Sicilian Mafia has been the sub
ject of discussion and investigation, if not study, for al
most a century, Americans can readily learn more about 
it than they can about the activities of organized crimi
nals in their own country. While we are confident that 
American organized crime is not merely the Sicilian 
Mafia transplanted, the similarities between the two or
ganizations are direct and too great to be ignored. 

For at least a century, a pervasive organization of crim
inals called the Mafia has dominated almost all aspects 
of life-economic, political, religious, and social-in the 
western part of the island of Sicily. This organization also 
has been influential, but not dominating, in the remainder 
of Sicily and in southern Italy. In the early part of this 
century, thousands of Sicilians and soutl,ern Italians be
came American immigrants. The immigrants brought 
with them the cultural traits of their homeland, and in
cluded in those traits are psychological attitudes toward 

1 Ellrl 10hnson, Jr" "Organized Crime: ChnHcngc to the American Legal System," 
lournal 0/ Criminal LalO, Criminology and Police Science, 53: 399-425, Dccem· 
be" 1%2, nnd 51: 1-29, January, 1963. At 53: 406. 

a wide variety of social relationships. At the same time, 
the immigration established an obvious and direct route 
for further diffusion of the customs of Sicily to the United 
States. Because the American farm land had been more 
or less settled by the time the Sicilians and Italians 
arrived, they tended to settle in the large cities of the 
Eastern seaboard, where they lived together in neigh
borhoods. The fact that they lived together enabled 
them to retain for some time many of the customs of 
the old country, unlike, say, the Scandinavians who scat
tered through the upper midwest. A certain "clannish
ness" contributed to the retention of the custom of 
"clannishness." Further, the custom of "clannishness" 
pro'bably was accentuated by the move to a strange land. 

In these early Sicilian and Italian neighborhoods, dis
cussion af the workings of the Mafia and the "Black 
Hand" was commonplace. Violence was attributed to 
these organizations, and people feared the names. Men 
were shot on the streets but, out of fear, obvious witnesses 
refused to come forward. In Brooklyn, it became cus
tomary for housewives to say to each other, on the occa
sion of hearing the sounds of a murderer's pistol, "It is 
sad that someone's injured horse had to be destroyed." 
Fear was present, just as it had been in Italy and Sicily. 
No one can be sure that this fear was a product of the 
old world Mafia, rather than merely the work of hood
lums who capitalized on the fear of the Mafia that existed 
back home. 

During national prohibition in the 1930's, the various 
bootlegging gangs across the nation were largely com
posed of immigrants and the descendants of immigrants 
from many countries. An organization known as 
"Unione Siciliano" was involved. In 1930-1931, near 
the end of prohibition, the basic framework of the cur
rent structure of American organized crime, to be de
scribed in the next section, was established as a result 
of a gangland war in which an alliance of Italians and 
Sicilians was victorious. During this war, the Italian
Sicilian alliance was referred to as "the Mafia," and the 
criminal operations of this establishment later were re
ferred to as the operations of "the Mafia," just as crimes 
in Italian and Sicilian neighborhoods ,,,ere in the 1920's 
attributed to "the Mafia" and the "Black Hand." 

The Italian-Sicilian apparatus set up as a result of the 
1930-1931 war continues to dominate organized crime 
in America, and it is still called "the Mafia" in many 
quarters. There remains, however, the question whether 
this organization is the Mafia of Sicily and southern 
Italy transplanted ta this country or whether it arose 
primarily as a response of hoodlums to their new cultural 
setting, some of the hoodlums being Italian or Sicilian 
immigrants knowledgeable about how to set up and con
tml an illicit organization. There are several reasons 
why this question is important. 

First, it is a fact that the great majority, by far, of 
Italian and Sicilian immigrants and their descendants, 
have been both fine and law-abiding citizens. They 
have somehow let criminals who are Italians or Sicilians, 
or Americans of Italian or Sicilian descent, be identified 
with them. Criminals of Italian or Sicilian descent are 
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called "Italians" or "Sicilians," while bankers, lawyers, 
and professors of Italian or Sicilian descent are called 
"Americans." More Americans know the name "Luci
ano" than know the name "Fermi." If the criminal 
cartel or confederation is an importation from Sicily and 
Italy, it should be disowned by all Italian-Americans 
and Sicilian-Americans because it does not represent the 
real cultural contribution of Italy and Sicily to America. 
If it is an American innovation, the men of Italian and 
Sicilian descent who have positions in it should be dis
owned by the respectable Italian-American and Sicilian
American community on the ground that they are par
ticipating in an extremely undesirable aspect of American 
culture. 

Second, many of the Italian and Sicilian peasants who 
emigrated to America did so precisely to escape Mafia 
despotism. These persons certainly did not bring the 
Mafia with them. Were they once more dominated? 
Are any of them, or their descendants, now members of an 
illicit crime syndicate? 

Third, in the late 1920's Mr. Mussolini, Fascist Pre
mier of Italy, had the Mafia of southern Italy and Sicily 
hounded to the point where some members found it 
necessary to migrate to escape from internal Mafia con
flicts or from the official crackdown. The number en
tering America, legally or illegally, is unknown. Is it 
a mere coincidence that the Italian-Sicilian domination 
of American illicit crime syndicates and the confederation 
integrating them began shortly after Premier Mussolini's 
eradication campaign? 

Fourth, if the American confederation is an import 
from Italy and Sicily and if it has retained its connec
tions with the old country, then the strategy for eradicat
ing it must be different from the strategy for eradicating 
a relatively new American organization. In other words, 
if it is but a branch of a foreign organization, then its 
"home office" abroad must be eliminated before control 
will be effective. Some American organized criminals 
themselves propagate the legend that their organization 
is a branch of the old Sicilian Mafia; this legend helps 
perpetuate the notion that the current conspiracy is 
ancient and therefore quite impregnable. If, on the 
other hand, the confederation is of recent American ori
gin, then an all-out campaign by American law-enforce
ment agencies working in the United States is called for. 

Fifth, there is a tendency for members of any society or 
group to look outside themselves for the cause whenever 
it finds itself confronted with a serious problem or, espe
cially, with an evil. In some cases, "looking outside" 
means attributing problems to the characteristics of indi
viduals rather than to the characteristics of the society or 
group itself. March and Simon have suggested, for 
example, that business managers tend to perceive conflict 
as if it were an individual matter, rather than an organi
zational matter, because perceiving it as an organizational 
problem would acknowledge a diversity of goals in the 
organization, thereby placing strain on the status and 
power systems.~ By the same token, the behavior of cold
blooded hired killers, and of the enforcers and rulers who 
order the killings, is likely to be accounted for solely in 

, James G. March nnd Herbert A. Simon, Organi:ations (New York: Wiley, 
1958), pp. 129-131. 

27 

terms of the depravity or viciousness of the personnel in
volved, rather than in terms of organizational roles, in
cluding the roles of the victims. In other cases, looking 
outside the society or group for the cause of an evil means 
looking to another society or group. As Tyler has said, 
"When such a scapegoat can be found, the culture is not 
only relieved of sin but can indulge itself in an orgy of 
righteous indignation." 3 If the Italian and Sicilian 
Mafia is in fact responsible for organized crime in the 
United States, then identifying it as the cause of our 
troubles is more science than scapegoatism. On the other 
hand, if the American confederation is a response to con
ditions of American life, then those conditions should be 
studied with a view to deciding whether they can be 
changed in such a way that the structure and subculture 
of organized crime will change. 

The problem of assigning a name to the American con
federation of criminals is in part a problem of answering 
the questions listed above. In a series of conferences at 
Oyster Bay, New York, some of the nation's leading ex
perts on organized crime struggled to find a name for the 
organization, and as they did so, they indirectly responded 
to the above questions by saying that American confed
eration should not be confused with the Sicilian Mafia. 
The Conference Group reviewed the names commonly 
used by the public and by some members of the confed
eration. All of them were rejected. 

"Mafia" was rejected specifically because it is a Sicilian 
term referring to a Sicilian organization, while many par
ticipants in the American conspiracy are not Sicilian. 

The term "Cosa Nostra" as describing everyone at all 
levels of organized crime also was rejected. The phrase 
incorrectly implies that all members of the conspiracy are 
Italian or Sicilian and, further, the term is unknown out
side New York. The Conference Group did not say so in 
its reports, but the term is not even widely known in New 
York. Sergeant Ralph Salerno of the New York City 
Police has been processing cases of organized crime for 
twenty years. He has listened to hundreds of conversa
tions between Italian-Sicilian criminals, and he has inter
viewed dozens of infOtrmants and informers. Other than 
the 1963 testimony before the McClellan Committee, he 
has only twice (once before and once after the McClellan 
hearings) heard the words "Cosa Nostra" used to refer to 
the organization itself. If two members hear of an event 
relevant to their operations, one might say, "Questa e una 
cosa nostra," but this is to say "This is an affair of ours," 
not "I am a member of 'our thing' or 'our affair'." 

The Conference Group noted that in Chicago the mem
bers sometimes refer to themselves as "the syndicate," 
sometimes as "the outfit," but these terms were rejected 
because they are local. Thus the Sicilian and Italian 
terms were rejected because they tend to stress the rela
tionship to the "outside," while the Chicago terms were 
rejected because they do not stress this relationship. 

"The organization" is sometimes used by members and, 
while this term does not imply anything about a relation
ship between the American organization and the Sicilian 
and Italian Mafia, it was rejected because it is "not very 

3 Gus Tyler, "Tho Roots o[ Organized Crime," Crime nnel Delinquency, 8: 
325-338, October, 1962, p. 33,1. 
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descriptive," meaning that it does not denote the rela
tionship between the various branches in the United 
States. 

The Conference Group accepted "confederation" as 
the best term. It should be noted that this term refers 
primarily to the organization of a government. The word 
"cartel" refers primarily to the organization of a business. 
The Conference Group concluded: 

All of these terms are generally applied to a single 
loosely knit conspiracy, which is Italian dominated, 
operates on a nation-wide basis, and represents the 
most sophisticated and powerful group in organized 
crime. Practically all students of organized crime 
are agreed that this organization does not represent 
the total of organized crime, but there has been 
almost no attempt to name those organizations which 
constitute the remainder;l 

Although the anthropological controversy about "diffu
sion versus independent invention" has largely been re
solved, a look at the principal questions raised in the con
troversy shows that a cultural complex like organized 
crime could exist in both Sicily and America even if there 
had been no contact between the two nations. "In es
sence," explains Melville J. Herskovits, "the matter turns 
on the inventiveness of man; whether when in distant 
parts of the world we find similar artifacts or institutions 
or concepts, we must assume these to have been invented 
only once and diffused to the regions where they are ob
served, or whether we may deduce that they had origi
nated independently in these several regions." 5 The more 
extreme forms of "diffusion ism" hold that, regardless of 
the distance or time between two cultural t\'aits or com
plexes, these cultural elements had a single place of origin. 
Persons holding this view certainly 'would find great sup
port in the facts that Italian immigrants used extortion to 
corner the New York artichoke market in the 1930's and 
that Italian immigrants used extortion to corner the 
tomato market in Melbourne in the 1950's. The appear
ance of the cultural trait in New York and Melbourne 
appears to be an obvious case of diffusion from Italy. 

The matter is not so simple, however. Anthropologists 
also have noted that common needs and common condi
tions in widely-separated societies will result in the inven
tion of similar things, including ideas, even if there are no 
contacts between the two inventors. The "common con
ditions" may even be conditions of nature, which at once 
make for resemblances in cultural forms and limit these 
cultural forms. For example, anyone in need of a water
craft must fit the raw materials to the natural require
ments of buoyancy and balance, with the result that the 
possibilities of variation in form from craftsman to crafts
man, even if separated by great differences of time or 
space, are limited. Further, establishing that diffusion 
has taken place is not enough. A cultural trait or com
plex spread by diffusion might be accepted by one culture 
and rejected by another. It is accepted, in form modified 
by the needs and conditions of the receiving culture, only 
if that culture creates a "place" for it to appear. In the 

"A Theory oj Organized Crime Control: A. Preliminary Statement, mimeo
graphed I,aper prepared by tho technical stall and consultants 01 the New York 
State Identification and Intelligence System, lIlay, 1966, p. 10. 

illustration used above, both New York and Melbourne 
necessarily established a place for monopoly by extortion 
to appear. 

There is a remarkable similarity between both the struc
ture and the cultural values of the Sicilian Mafia and the 
American confederation, as we shall show in later sec
tions. This does not mean that the Mafia has diffused 
to the United States, however. Whatever was imported 
has been modified to fit the conditions of American life. 
A place has been made for organized crime to arise in the 
United States and a place has been made for the Mafia 
in Sicily. Later we will show that there is a significant 
similarity between the structure, values and even objec
tives of prisoners and organized criminals, but there is no 
evidence that these cultural traits necessarily diffused from 
organized criminals to prisoners or that they necessarily 
diffused from prisoners to organized criminals. A man 
steeped in the traditions of organized crime can easily ad
just to the ways of prisoners, and prisoners can easily ad
just to the ways of organized crime, possibly because the 
conditions producing prisoner traditions are similar to the 
conditions producing the traditions of organized criminals. 
Similarly, a man steeped in the traditions of the Sicilian 
and Italian Mafia can easily find his way around Ameri
can organized crime, and the behavior of Ameri
can criminals returning to Italy and Sicily has shown that 
the reverse is also true. As a matter of fact, if the prob
lem of language were not present, a man could with only 
slight difficulty move between the Sicilian Mafia and an 
American prison, leaving American organized crime out 
of the picture altogether. Further, it is highly probable 
that any active participant in, say, the Norwegian or 
French underground movement during the World War II 
occupation by the Nazis could move with ease in any of 
the other three organizations. 

It is commonplace to suggest that organized crime ex
ists in America because "weak government" cannot or 
will not enforce the laws prohibiting the purchase and 
sale of various illicit goods and services. We believe that 
the reverse is true, that all four of the organizations men
tioned above are products of strong government which 
has lost (or failed to attain) the consent of the governed, 
and that similarities in their structure and cultural values 
could have arisen without any contact between them. In 
aU fo~r cases, a rank-oriented system of illegal govern
ment 15 present, and in all four cases the subcultural values 
stress loyalty, manliness, intimidation, and, above all, 
secrecy from vfielders of legitimate authority.o Sicilians 
lived under conditions very similar to "occupation" for 
about a thousand years, and they learned to evade the 
government in power; prisoners are held against their will 
in an authoritarian setting; Norwegian and French un
derground members were dedicated to harassing the Nazis 
and to easing the pangs of occupation. 

The American organized crime case is not so simple, 
for America is in no sense occupied by an alien gov
ernment. Yet the similarity is there, for on matters 
pertaining to the purchase and sale of the illicit goods 
and services on which organized crime thrives, the con
sent of a large minority of the governed is withheld. In 

G Melville J. Herskovils, Man and iii. Work. (Now York: Allred A. Knopf, 
1956), p. 499. 

o CJ. Tan Jee Bah, USccret Societies in Singapore," FBI Law Ellforcement 
Bulletin, 34: 7-16, January, 1965. 
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the United States, the crime confederation is not now 
dedicated to escaping all the demands of civilized gov
ernment. It is as yet dedicated only to maintaining im
munity from the criminal law process, especially in the 
areas in which respectable citizens demand illicit goods 
and services. Perhaps it is this similarity to unofficial 
underground governments that stimulates law enforce
ment officers to refer to American organized criminals 
as an "enemy." While this appellation is correct, in 
view of the fact that there is organized defection from 
the rules of the governing body, it is incorrectly used as 
a rallying cry for prosecution of organized criminals. If 
organized criminals could be handled as enemies in time 
of war, rather than as citizens with the rights of due 
process, they could have been wiped out long ago. 

Nevertheless, it is not concern for due process in its 
pure form which permits organized crime to thrive in 
the United States. The American confederation thrives 
because a large minority oJ: citizens demands the illicit 
goods and services it has for sale.' The unofficial gov
ernments found among prisoners, among Sicilian peas
ants, and among the participants in underground move
ments are signs that a strong government might 
nevertheless be limited in its means for achieving its 
control objectives. The unofficial government repre
sented by the American confederation suggests that our 
strong government is similarly limited. A prison admin
istrator is admonished to control inmates, but he is lim
ited in what he can do to and with inmates by the values 
of his society and by the need for inmate help in produc
tion, maintenance, and even security tasks. In occupied 
countries, the alien government must try to maintain 
security measures which will minimize the chances that 
it will be overthrown, but at the same time it cannot 
use security measures so strict that the natives cannot 
perform at least the minimal tasks necessa.ry to economic 
production and social order. All the loyal citizens can
not be incarcerated or shot. 

American government officially wants organized crime 
eradicated, but it limits itself by respecting the wishes of 
a large minority which demands the "right" to purchase 
illicit goods a.nd services and by foIlowing traditional 
concepts of due process in trying to prosecute the sellers 
of these goods and services. In this game, everyone wins. 
Those who insist, for example, that gambling be outlawed 
win by displaying the evidence, in the form of an anti
gambling statute, of opposition to gambling. Those \vho 
insist on gambling, gamble in spite of the statute. And 
those who have the capital and the muscie necessary to 
meet the competition, can provide the illicit gambling 
services and reap huge profits because they are protected 
by the morality which got the anti-gambling statute 
passed in the first place. A government administered 
by men with strong attitudes about the immorality of vice, 
and with strong attitudes in opposition to abandoning 
due process in order to eradicate vice, is strong govern
ment. 

Before returning to observations of Mafia control in 
western Sicily, let us elaborate on our observation that 
in America we have lost the consent of a large minority 

29 

of the governed on the question of whether organized 
crime should be permitted to thrive. 11'1 1931, Walter 
Lippmann expressed concern that in our large urban areas 
the legitimate processes of democratic government were 
being undermined by the wealth put into the hands of 
prohibition gangsters by respectable citizens demanding 
the illicit goods the gangsters had for sale.s NoVl, thirty
five years later, we are concerned that the demands for 
the illicit goods and services provided by the suave crim
inals who replaced the prohibition gangsters will even
tually dominate commerce as well as government, as it 
does in Sicily. 

The basic distinction between ordinary criminals and 
organized criminals in the United States turns on the 
fact that the ordinary criminal is wholly predatory, while 
the man participating in crime on a rational, systematic 
basis offers a return to the respectable members of so
ciety. If all burglars were miraculously abolished, they 
would be missed by only a few persons to whose income 
or employment they contribute directly-burglary insur
ance companies, manufacturers of locks and other secu
rity devices, police, prison personnel, and a few others. 
But if the confederation of men employed in illicit busi
nesses were suddenly abolished, it would be sorely missed 
because it performs services for which there is a great 
public demand. The organized criminal, by definition, 
occupies a position in a social system, an "organization," 
which has been rationally designed to maximize profits 
by performing illegal services and providing legally for
bidden products demanded by the members of thc 
broader society in which he lives. Ju~t as society has 
made a place for the confederation by demanding illicit 
gambling, alcohol and narcotics, usurious loans, prostitu
tion, and cheap supply of labor, the confederation makes 
places, in an integrated set of positions, for the U'le of the 
skiIIs of a wide variety of specialists. 

It is true, of course, that criminals who do not occupy 
positions in any large scale organization also supply the 
same kinds of illicit goods and services supplied by the 
confederation. Perhaps a large proportion of the persons 
demanding illicit goods and services believe that they are 
being supplied by criminals who are unorganized and who, 
for that matter, are not very criminal. The existence 
of such a widely held belief would account for the fact 
that the public indignation which becomes manifest at 
the time of an exposure of the activities of members 
of the confederation-such as a Senate Hearing, an 
Apalachin meeting, a gangland killing-is sporadic and 
short-lived. A gray-haired old lady who accepts a few 
horse racing bets from the patrons of her neighborhood 
grocery store is perfonning an illegal service for those 
patrons, just as is the factory worker who sells his own 
brand of whiskey to his friends at the plant. Law vio
lators of this kind do not seem very dangerous. They 
are not, in fact, much of a threat to the socia] order, and 
they tend to be protected in various ways by their society. 
The policeman is inclined to overlook their offenses or 
merely to insist that they do not occllr in his precinct; the 
judge is likely to invoke the mildest punishment which 
the legislature has established; and the jailer is likely to 

-------------------------------------------------------. 
7 C/. Herbert A. Bloch, "The Gambling Business: An American Paradox," 

Crime and Delinquencr. 8: 355-36<1, October, 1962. 
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differentiate such offenders from "real criminals" in the 
way he differentiates traffic offenders from "real 
criminals." 

We do not argue that such "mom and pop" kind of 
pandering to the demands of the community is neces
sarily.insidious, though by no means do we condone it. 
What is insidious is the fact that the providers cannot be 
individual entrepeneurs for long. The nature of their 
business is such, as we will show later, that they must join 
hands with others in the same business. Nowadays, 
moreover, free enterprise does not exist in the field of 
illicit services and goods-any "mom and pop" kind of 
small business soon takes in, voluntarily or involuntarily, 
a confederation man as a partner. By joining hands, the 
suppliers (a) cut costs, improve their markets, and pool 
capital, (b) gain monopolies on certain of the illicit serv
ices or on all of the illicit services provided in a specific 
geographic area, whether it be a neighborhood or a large 
city,o (c) centralize the procedures for stimulating the 
agencies of law enforcement and administration of justice 
to overlook the illegal operations, and (d) accumulate 
vast wealth which Can be used to attain even wider 
monopolies on illicit activities, and on legal businesses as 
well. In the long run, then, the "small operation" cor
rupts the traditional economic and political procedures 
designed to insure that .citizens need not pay tribute to a 
crimi'nal in !Jrder to conduct a legitimate business. The 
demand, and the profits, are too great to be left in the 
hands of "mom and pop" operators. As the Kefauver 
Committee reported about the demand for gambling serv
ices, "The creeping paralysis of law enforcement which 
results from a failure to enforce gambling laws, contributes 
in dealing with employees or compet~l:>rs. If their firms 
crime." 10 

Being outlawed, the big illicit businesses which have 
grown up to meet the demands of the public cannot be 
regulated by law. The executives of illicit firn1s cannot 
call upon legitimate government for help or protection 
in dealing with employees or competitors. If their firms 
are to survive, they must devise substitutes for the services 
ordinarily provided by government. The leaders of the 
American confederation have devised these substitutes, 
and in doing so they have transformed their business 
organization into an illicit government. Enforcing "the 
law" of this private government involves further violation 
of our criminal laws, and not just the laws outlawing the 
sale of illicit goods and services. Crimes of violence are 
committed for the purpose of maintaining "legal" order 
in the illicit government which is the confederation. 
The wealth acquired from millions of two-dollar bets 
made daily with what might appear to be "mom and 
pop" bookies is protected by perpetration of the most 
horrendous crimes known to man. The wealth thus pro
tected and the coercive power amassed to protect it are 
then used to corrupt the very legal and economic order 
which gives the two-dollar bettors their freedom. 

The potential danger of an illicit government in the 
United States can be observed by examining the control 
the Mafia exercises in western Sicily. This illict govern
ment originated in peasant communities, where face-to-

o HIt is somewhat startling to learn that the sYOllicntc8 nro particularly happy 
with the consolidation of the nino police dcpartment. into tho SufTolk County 
PolleD Department, as they feel that protection is cnsier to arrango through ono 
agency than through many. Tho intel1sive campaign against gamblers instituted 
by this Department commencing January 1 had thc a.tounding Bide efTect In 
Bolvlng the recruitment problem of the Byndlcate, as our drive Buecc.sfully 
stnmpeded the independents Into the arms of tho syntllcnlu lor protection, nnd 
tho symllcntc con now pIck nnd choos6 which operators they wi!lh to admit," 
Charlcs R. Thom, CommI.sioner of Police of SufTolk County, Statement Before 

face relations between neighbors predominated. It 
adapted, and continues to adapt, as Sicily becomes more 
industrialized and urbanized. At first it provided law 
and order where the official government failed to do so. 
It collected taxes, which were payments for protection 
against bandits. In the latter part of the nineteenth 
century, for example, one Mafia group governed a cluster 
of eleven mountain villages; the head and his assistants 
had a private police force of about 130 armed men. The 
leaders were well-established citizens, landowners and 
farmers, who supervised all aspects of local life, inchding 
agricultural and economic activities, family relations and 
public administration. 

Like contemporary rulers of organized crime units in 
the United States, the despots soon demanded absolute 
power. No one dared offend the chief's sense of honor. 
The lines between tax and extortion, and between peace 
enforcement and murder, became blurred, as they always 
do under despots. Today, "an overall inventory of Mafia 
activities leaves no doubt that it is a criminal organization, 
serving the interests of its membership at the expense 
of the larger population." 11 This illicit government has 
extended its influence from farms and peasant villages 
to the cities of western Sicily, where it now dominates 
commerce and government. Sicily has given the Mafia 
a place. The following three quotations show the ex
tent to which all economic, professional, political and 
social life is dominated: 

[In 1961J the mafioso was recognizable too by 
his uncanny success in everything he touched. The 
Mafia doctor got all the p'atients, and could always 
find a hospital bed in a hurry. The Mafia advocate 
had all the briefs he could handle, and his clients 
usually won their cases. Government contracts al
ways seemed to go to the contractor who was a man 
of respect, although his tenders were usually the 
highest and he paid lower wages than the trade union 
minimum. By tradition, members of the Mafia did 
not then seek election to Parliament, but everybody 
knew that the political boss who arranged for a 
candidate's election was mafiosoP 

* -x- -x-

There are the cattle and pasture Mafie; citrus 
grove Mafie; water Mafie (who control scarce 
springs, wells, irrigation canals) ; building Mafic (if 
the builder does not pay, his scaffolding collapses and 
his bricklayers fall to their death); commerce Mafie; 
public works Mafie (who award contracts); whole
sale fruit, vegetable, flower, and fish markets Mafie, 
and so forth. They all function more or less in the 
same way. They establish order, they prevent pil
fering, each in its own territory, and provide pro
tection from all sorts of threats, including the legal 
authorities, competitors, criminals, revenue agents, 
and rival Mafia organizations. They fix prices. 
They arrange contracts. ~hey can see to it, in an 
emergency, that violators of their own laws are 
surely punished with death. This is rarely necessary. 

th. N.,o York Stat. CO/llmi"ion of Investigation on Awil 22, 1960 (mimeographed), 
\>.2. 

10 Special Committee to Investigate Organized Crime in Interstato Commerce 
(Kefnuver Committee), Third Interim Report, U.S. Senate Report No. 307, 82nd 
Congre.s, 1951, p. 37. 

11 Robert T. Anderson. uFrom Mafia to Cosa Nostrn," American JOlJ.TII(ll 0/ 
Sociolugy, 61: 302-310, November, 1965. At 30·1. 
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Most of the time the fact that they can condemn 
any man to death is enough to keep everybody toeing 
the line,13 

* * * * * 
[By 1945] a great gathering of vulturine chiefs had 
collected to wet their beaks at the expense of farmers, 
whose produce they bought dirt cheap on the spot 
and carried to market in the :rvIafia's own beautifully 
decorated carts-or later, trucks. In the market 
only those whose place had been "guaranteed" by the 
Mafia were allowed to buy or sell at prices the Mafia 
fixed. The Mafia wetted its beak in the meat, fish, 
beer, and fruit businesses. It moved into the sul
phur mines, controlled the output of rock salt took 
over building contracts, "organized labor" co/nered 
th.e plots in Sicily'S cemeteries, put tob~cco smug
glmg on a new and profitable basis through its domi
nation of the Sicilian fishing fleets, and went in for 
tomb robbing in the ruins of the Greek settlement of 
Selimunte ... The Mafia gave monopolies to shop
keepers in different trades and then invited them to 
put up their prices-at the same time, of course, in
creasing their Mafia contribution ... The most ob
vious of the Mafia's criminal functions-and one 
that had been noted by the Bourbon attorney general 
back in the twenties of the last century-now became 
the normally accepted thing. The Mafia virtually 
replaced the police force, offering a form of arrange
ment with crime as a substitute for its suppression. 
When a theft, for instance, took place, whether of a 
mule, a jeweled pendant, or a motorcar a Mafia 
intermediary was soon on the scene, offeri~g reason
able terms for the recovery of the stolen object ... 
The Mafia intermediary, of course, wetted his beak 
at the expense of both parties. The situation was 
and is an everyday one in Sicily.H 

The public demand for protection against Sicilian ban
dits, and for other services not provided by the established 
government, created an illicit government which in the 
long run, eXI;loited all its members and the v~ry public 
that created It. The American demand for illicit goods 
and services has created an illicit government. 

DETERMINANTS OF NATIONAL AND LOCAL 
STRUCTURES 

The structure of the nationwide cartel and confedera
tion which today operates the principal illicit businesses 
in America, and which is now striking at the foundations 
of legitimate business and government as well came into 
being in 1931. Further, even the skeleton structure of 
the local units of the confederation, the "families" con
trolling illicit businesses in various metropolitan areas 
came into being in 1931. These structures resemble th~ 
national and local structures of the Italian-Sicilian Mafia 
but our organization is not merely the old world Mafi~ 
transplanted. The social, economic and political condi-

13 LUiGi Dnrlini, The Iialiall' (New York: AI!.enclIm 19M), pp. 25~260. 
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tions of Sicily determined the shape of the Sicilian Mafia 
and the social, economic and political conditions of th~ 
United States determined the shape of the American 
confederation. 

To use an analogy with legitimate business in 1931 
organized crime units across the United Stat~s formed 
~nto monopolistic corporations, and these corporations, 
m turn, }mked theI?selves togeth.er in a monopolistic 
cartel. 10 use a polItical analogy m 1931 the local units 
formed into feudal governments, 'and the rulers of these 
governments linked themselves together in a nation-wide 
confed~ration which itself constitutes a government. 
Fe~?alIs.m was the system of political organization pre
vaIlmg m Europe from the n,inth to the fifteenth cen
turies. Basically agricultural, the system meant that a 
vassal held land belonging to a lord on condition of 
homage and service under arms. The servant deferred 
to the. lord and in other ways paid homage to him; the 
lord, m turn, pratected the servant. The system was 
"hereditary" in the sense that the lord had custody of 
the heirs' property. 

The structure of the Sicilian Mafia resembles that of 
~ncient feudal kingdoms, and the Mafia probably is a 
lIneal descendant of feudalism. The structure of the 
American confederation of crime resembles feudalism 
al~o, as it resembles the structure of the Sicilian Mafia. 
Like feudal lords and Sicilian Mafia chieftains the rulers 
of American, geographically-based, "families;' of crim
inals derive their authority from tradition in the form of 
h?mage ~nd "respect." . They allocate territory and a 
kmd of hcense to do busmess in return for this homage. 
Nevertheless, the feudal local governments formed in 
1931, and the confederation between them are Ameri-
can innovations. ' 

Certain American criminals, law-enforcement officials 
poHtical figures, and plain citizens have known from th~ 
bsgiulling that a nation-wide confederation was estab
lished in 1931. Some of them have denied the existence 
of the apparatus because they are members of it. Others 
have /01' over .thirty years b~en trying to convince the 
Amencan pubhc that the natIOn-wide apparatus does in 
fact exist. We shall quote three such attempts to con
vince, occurring about a decade apart. 

In a series of articles appearing in 1939, the former 
attorney for an illicit New York organization a man who 
had occupied a position of "corrupter" for the organiza
tion, but who later testified for the State, observed that 
a nation-wide alliance between criminal businesses in the 
United States was in operation. This was not the first 
time such an allegation was made, but it dramatically 
foreshadowed statements which have been made in more 
recent years. We quote at wme length because we will 
later discuss the gangland war resulting in centralization 
of control: 

When I speak of the underworld now I mean 
something far bigger than the Schultz m~b. The 
Dutchman was one of the last independent barons to 
hol~ out against a general centralization of control 
which had been going 011 ever since Charlie Lucky 

1.4 Lewis, OJ). cil., ,supra note 12, pp. 113-15. 
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became leader of the Unione Siciliani in 1931 ... 
The "greasers" in the Unione were killed off, and the 
organization was no longer a loose, fraternal order 
of Sicilian blackhanders and alcohol cookers, but 
rather the framework for a system of alliances which 
were to govern the underworld. In Chicago, for 
instance, the Unione no longer fought the Capone 
mob, but pooled strength and worked with it. A 
man no longer had to be a Sicilian to be in the 
Unione. Into its highest councils came such men as 
Meyer Lansky and Bugs Siegel, leaders of a tremen
dously powerful mob, who were personal partners in 
the alcohol business with Lucky and Joe Adonis of 
Brooklyn. Originally the Unione had been a secret 
but legitimate fraternal organization, with chapters 
in various cities where there were Sicilian colonies. 
Some of them were operated openly, like any lodge. 
But it fell into the control of the criminal element, 
the Mafia, and with the coming of prohibition, which 
turned thousands of law-abiding Sicilians into boot
leggers, alcohol cookers and vassals of warring mobs, 
it changed. 

It still numbers among its members many old-time 
Sicilians who are not gangsters, but anybody who goes 
into it today is a mobster, and an important one. 
In New York City the organization is split up terri
torially into districts, each led by a minor boss, known 
as the <comjJare/ or godfather ... I know that 
throughout the underworld the Unione Sicilian a is 
accepted as a mysterious, all-pervasive reality, and 
that Lucky used it as the vehicle by which the under
world was drawn into co-operation on a national 
sealeY; 

More than a decade after this statement appeared in a 
popular magazine of the time, many members of the pub
lic (and some law enforcement officers) still had no no
tion that an illicit cartel performed some types of crime 
across the nation. If they heard of ('the Mafia," or "the 
syndicate," or "the outfit," or "the mob," they did not 
believe what they heard, or did not believe in its impor
tance. They were shocked when in 1951 the Kefauver 
Committee was able to draw the following four conclu
sions from the testimony of the many witnesses who had 
appeared before it. 

(1) There is a Nation-wide crime syndicate 
known as the Mafia, whose tentacles are found in 
many large cities. It has international ramifications 
which appear most clearly in connection with the 
narcotics traffic. 

(2) Its leaders are usually found in control of the 
most lucrative rackets in their cities. 

(3) There are indications of a centralized direc
tion and control of these rackets, but leadership ap
pears to be in a group rather than in a single 
individual. 

(4) The Mafia js the cement that helps to bind 
the Costello-Adonis-Lansky syndicate of New York 
and the Accardo-Guzik-Fischetti synd:cate of Chi-

1;; J~ Richnrtl DavIa, u'fhings I Coult.Jn't 'rell Till Now," ColUc,'.$, July 22, 
July 29, August 5, August 12, August 19, nnc! August 26, 1939. Tho quote is 
from IIp. 35-36 of the August 19th 188ue. 

,., Third Interim Reporl, op. cil., supra notc 10, p. 150. Sec also Sid Feder 
nnti Burton B. Turku., Murel.r, Inc. (New York: Permabook., 1952), pp. 86-115. 

cago as well as smaller criminal gangs and individ
ual criminals throughout the country. These groups 
have kept in touch with (Lucky) Luciano since his 
deportation from this country.10 

In the next decade, investigating bodies were able to 
overcome some of the handicaps of the Kefauver Com
mittee, which "found it difficult to obtain reliable data 
concerning the extent of Mafia operation, the nature of 
Mafia organization, and the way it presently operates." 11' 

While all such handicaps will not be overcome for some 
years to come, there no longer is any doubt that several 
regional organizations, rationally constructed for the con
trol of the sale of illicit goods and services, are in opera
tion. Neither is there any doubt that these regional orga
nizations are linked together in a nation-wide cartel and 
confederation. 

In 1957 about seventy-five of the nation's leading illicit 
businessmen wete discovered at a meeting in Apaiachin, 
New York. They came from all parts of the country, and 
most of them had criminal records relatinJ to the kind of 
offense customarily called "organized crime." Beside 
their illicit businesses, at least nine of them were in the 
coin-machine business; 16 were in the garment industry; 
10 owned grocery stores; 17 owned bars or restaurants; 11 
were in the olive oil and cheese importing business; nine 
were in the construction business. Others were involved 
in automobile agencies, coal companies, entertainment, 
funeral homes, ownership of horses and race tracks, linen 
and laundry enterprises, trucking, waterfront activities 
and bakeries. IS No one has been able to prove the nature 
of the conspiracy involved, but no one believes that the 
men all just happened to drop in on the host at the same 
time. Two of the men attending the meeting had met at 
a somewhat similar meeting of criminals in Cleveland in 
1928. The discovery of the Apalachin conference con
vinced many officials: that a nation-wide apparatus does 
in fact exist and that law-enforcement intelligence is in
adequate; that the procedures for studying the organiza
tion controlling the sale of illicit goods and services in the 
United States, and governing the lives of the participants, 
are inadequate; and that the procedures for disseminating 
hard facts about organized crime to law-enforcement 
agencies and the public are inadequate. 

One response to the discovery of the Apalachin meeting 
was increased investigative action by the U.S. Attorney 
General, the Federal Bureau of Narcotics, the Federal Bu
reau of Investigation, the Internal Revenue Service, and 
several state and local agencies. In 1960 there were 17 
attorneys in the Organized Crime and Racketeering Sec
tion of the United States Department of Justice; in 1963 
there were 60. Beginning in about 1961 the investigating 
agencies began to receive information about the existence 
of the criminal confederation now commonly labelled 
"Cosa Nostra," a large-scale criminal organization com
plete with a board of directors and a hierarchial structure 
extending down to the street level of criminal activity. 
The McClellan Committee and a nation-wide television 
audience in 1963 heard Mr. Joseph Valachi, an active 
member of the confederation, describe the skeleton of the 

17 lei. at p. H9. 
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structure of the organization, its operations, and its mem
bership. These data, and supplementary data, enabled 
Senator (then Attorney General) Kennedy to testify as 
follows before the Committee: 

Because of intelligence gathered from Joseph Va
lachi and from informants we know that Cosa 
Nostra is run by a commission and that the leaders of 
Cos a Nostra in most major cities are responsible to 
the commission. We know that membership in the 
commission varies between 9 and 12 active members 
and we know who the active members of the com
mission are today. 

We know, for example, that in the past two years, 
at least three carefully planned commission meetings 
had to be called off because the leaders learned that 
we had uncovered their well-concealed plans and 
meeting places. 

We know that the commission makes major policy 
decisions for the organization, settles disputes among 
the families and allocates territories of criminal op
erations within the organization. 

For example, we now know that the meeting at 
Apalachin was called by a leading racketeer in an 
effort to resolve the problem created by the murder 
of Albert Anastasia. The racketeer was concerned 
that Anastasia had brought too many individuals not 
worthy of membership into the organization. To in
sure the security of the organization, the racketeer 
wanted these men removed. Of particular concern 
to this racketeer was that he had violated commission 
rules in causing the assault, the attempted assassina
tion of Frank Costello, deposed New York rackets 
boss, and the murder of Anastasia. He wanted com
mission approval for these acts-which he received. 

We know that the commission now has before it 
the question of whether to intercede in the Gallo
Profaci family gangland war in New York. Gang 
wars produce factionalism, and continued factional
ism in the underworld produces sources of informa
tion to law enforcement. Indications are that the 
gangland leaders will resolve the Gallo-Profaci 
fight ... 

Such intelligence is important not only because it 
can help us know what to watch for, but because of 
the assistance it can provide in developing and pros
ecuting specific cases ... Thus we have been able 
to make inroads into the hierarchy, personnel, and 
operations of organized crime. It would be a serious 
mistake, however, to ovcr-estimate the progress Fed
eral and local law enforcement has made. A princi
pal lesson provided by the disclosures of Joseph Va
lachi and other informants is that the job ahead is 
very large and very difficult.lO 

Now, three years later, and almost· 1 years since the 
Apalachin meeting, the job ahead is still "very large 
and very difficult." While law-enforcement officials now 
have detailed information about the criminal activities 
of individual men of Italian and Sicilian descent, and 

1D Permanent Subcommitteo on Investigations of tho Committee on Government 
Operations (McCI"Unn Committee), Organized Crime and Illicit Traffic in 
Narcotics, Part I, 1963, pp. 6-8. 

33 

others, who are participating in illicit businesses and il
licit governments, knowledge of the structure of their 
confederation remains fragmentary and impressionistic. 
Since the time of the Apalachin meeting, and especially 
since the McClellan Committee hearings, law-enforce
ment officers have shown conclusively that "families" 
of criminals of Italian and Sicilian descent either operate 
or control the operation of most of the illicit businesses
including gambling, usury, and the wholesaling of nar
cotics-in large American cities, and that these "families" 
are linked together in a nation-wide cartel and confedera
tion. Nevertheless, some officials, and some plain citi
zens, remain unconvinced. 

THE STRUCTURAL SKELETON 

Since the McClellan Committee hearings, there has 
been a tendency to label the nation-wide cartel and con
federatlOn "Cosa Nostra" and then to identify what is 
known ~bout its division of labor as the structure of "01'

ganized crime" in America. This tendency might be re
sponsible for some of the misplaced skepticism about 
whether a dangerous organization exists. In the first 
place, calling the organization "Cosa Nostra" lets citizens 
believe that they are safe from organized criminals be: 
cause their local bookie, lottery operator, or usurer is not 
of Italian or Sicilian descent. The term directs atten
tion to membership rather than to the power to control 
and to make alliances. In the second place, using "Cosa 
Nostra" as a noun implies that the total economic and 
political structure involved is as readily identifiable as 
that of some other formal organization, such as the Elk's 
Lodge, the Los Angeles Police Department, or the Stand
ard Oil Company. This is obviously not the case. We 
know very little. Our knowledge of the structure which 
makes "organized crime" organized is somewhat com
parable to the knowledge of Standard Oil which could 
be gleaned from interviews with gasoline station atten
dants. Detailed knowledge of the formal and informal 
structures of the confederation of Sicilian-Italian "fami
lies" in the United States would represent one of the 
greatest criminological advances ever made, even if it 
were universally recognized that this knowledge was not 
synonymous with knowledge about all organized crime in 
America. Since we know so little, it is easy to make the 
assumption that there is nothing to know anything about. 

But we do know enough about the structure to con
clude that it is indeed an organization. When there is 
a board of directors or governors, a president, a vice
president, ~ome works managers, foremen and lieutenants, 
and some workers and plain members, there is an or
ganization. 

As the former Attorney General's testimony before the 
McClellan Committee indicated, the highest ruling body 
in the confederation is the "Commission." This body 
serves as a combination board of business directors, legis
lature, supreme court, and arbitration board, but most 
of its functions are judicial, as we will show later. Mem
bers look to the Commission as the ultimate authority on 
organizational disputes. It is made up of the rulers of 
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the most powerful "families," which are located in large 
cities. At present, nine of the many such "families" are 
represented on the Commission. Three of the "families" 
represented are in New York City, one in Buffalo, one 
in Newark, one in Boston, and one each in Philadelphia, 
Detroit, and Chicago. The Commission is not a repre
sentative legislative assembly or an elected judicial body
"families" in cities such as Baltimore, Dallas, Kansas 
City, Los Angeles, Pittsburgh, San Francisco, and Tam
pa do not have members on the Commission. The mem
bers of the council do not regard each other as equals. 
There are informal understandings which give one mem
ber authority over another, but the exact pecking order, 
if there is one, has not been determined. 

Beneath the Commission are 24 "families," each with 
its "Boss." The "family" is the most significant level of 
organization and the largest unit of criminal organiza
tion in which allegiance is owed to one man, the Boss. 
(Italian words often are used interchangeably with each 
of the English words designating a position in the divi
sion of labor. Rather than "Boss," the words "II Capo," 
"Don," and "Rappresentante" are used.) The Boss's 
primary function is to maintain order while at the same 
time maximizing profits. Subject to the possibility of 
being overruled by the Commission, his authority is ab
solute. He is the final arbiter in all matters relating to 
his branch of the confederation. 

Beneath each Boss of at least the larger "families," is an 
"Underboss" or "Sottocapo." This position is, essen
tially, that of vice-president and deputy director of the 
"family" unit. The man occupying the position often 
collects information for the Boss; he relays messages to 
him; and he passes his orders down to the men occupying 
positions below him in the hierarchy. He acts as Boss 
in the absence of the Boss. 

On the same level as the Underboss there is a position 
for a "Counselor" or adviser, referred to as "Consiglieri" 
or "Consulieri." The person occupying this position is a 
staff officer rather than a line officer. He is likely to be 
an elder member who is partially retired after a career in 
which he did not quite succeed in becoming a Boss. He 
gives advice to family members, including the Boss and 
Underboss, and he therefore enjoys considerable influence 
and power. 

Also at about the same level as the Underboss is a 
"Buffer" position. The top members of the "family" 
hierarchy, particularly the Boss, avoid direct communica
tion with the lower-echelon personnel, the workers. 
They are insulated from the police. To obtain this in
sulation, all commands, information, money, and com
plaints generally flow back and forth through the Buffer, 
who is a trusted and clever go-between. However, the 
Buffer does not make decisions or assume any of the 
authority of his Boss, as the Underboss does. 

To reach the working level, a Boss usually goes through 
channels. For example, a Boss's decision on the settle
ment of a dispute involving .. he activities of the "runners" 
(ticket sellers) in a particular lottery game, passes first 
to his Buffer, then to the next level of rank, which is 
"Lieutenant" or "Capodecina" or "Caporegima." This 
position, considered from a business standpoint, is analo-

gous to works manager or sales manager. The person 
occupying it is· the chief of an operating unit. The 
term "Lieutenant" gives the position a military flavor. 
Although "Capodecina" is translated as "head of ten," 
there apparently is no settled number of men supervised 
by any given Lieutenant. The number of such leaders 
in an organization varies with the size of the organization 
and with the specialized activities in that organization. 
The Lieutenant usually has one or two associates who 
work closely with him, serving as messengers and buffers. 
They carry orders, information, and money back and 
forth between the Lieutenant and the men belonging to 
his regime. They do not share the Lieutenant's admin
istrative power. 

Beneath the Lieutenants there might be one or more 
"Section Chiefs." Messages and orders received from 
the Boss's buffer by the Lieutenant or his buffer are passed 
on to a Section Chief, who also may have a buffer. A 
Section Chief may be deputy lieutenant. He is in charge 
of a section of the Lieutenant's operations. In smaller 
"families," the position of Lieutenant and the pos;tion of 
Section Chief are combined. In general, the larger the 
regime the stronger the power of the Section Chief. 
Since it is against the law to consort for criminal purposes, 
it is advantageous to cut down the number of individuals 
who are directly responsible to any given line supervisor. 

About five "Soldiers," "Buttons," or just "members" 
report to each Section Chief or, if there is no Section 
Chief position, to a Lieutenant. The number of Soldiers 
in a "family" varies; some "families" have as many as 
250 members, some as few as 20. A Soldier might op
erate an illicit enterprise for a Boss, on a commission 
basis, or he might "own" the enterprise and pay homage 
to the boss for "protection," the right to operate. Part
nerships between two or more Soldiers, and between 
Soldiers and men higher up in the hierarchy, including 
Bosses, are common. An "enterprise" could be a usury 
operation, a dice game, a iottery, a bookif! operation, a 
smuggling operation, or a vending machine company. 
Some Soldiers and most upper-echelon "family" mem
bers have interests in more than one business. 

"Family" membership ends at the Soldier level, and 
all members are of Italian or Sicilian descent. Between 
2,000 and 4,000 men are members of "families" and, 
hence, of the confederation. But beneath the Soldiers 
in the hierarchy of operations are large numbers of em
ployees and commission agents who are not necessarily 
of Italian-Sicilian descent, although some of them are 
Italian-Sicilian aspirants. These are the persons carry
ing on most of the work "on the street." They have no 
"buffers" or other forms of insulation from the police. 
They are the relatively unskilled workmen who actually 
take bets, answer telephones, drive trucks, sell narcotics, 
etc. In Chicago, for example, the workers in a major 
lottery business who operated in a Negro neighborhood 
were Negroes; the bankers for the lottery were Japanese
Americans; but the game, including the banking opera
tion, was licensed, for a fee, by a "family" member. The 
entire operation, including the bankers, was more or 
less a. "customer" of the Chicago "family," in the way 
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any enterprise operating under a franchise is a "customer" 
of the parent corporation. 

The positions outlined above constitute the "organiza
tional chart" of the American confederation as it is 
described by members. Two things are missing. First, 
there is no description of the many positions necessary to 
the actual street level operation of an illicit enterprise 
such as a bookmaking establishment or a lottery. While 
we cannot outline the basic structure of all these enter
prises, we must at least mention three principal opera
tions-lotteries, bookmaking, and narcotics distribution. 
Mr. Arthur Sage, District Inspector of the Detroit Police 
Department and supervisor of police work in vice, liquor 
and gambling in Detroit, presented to the McClellan 
Committee a chart showing the hierarchy of the lottery 
enterprise supervised by one Detroit Section Chief.20 
Over one hundred positions are involved, but they are not 
unique and, further, some personnel occupy more than 
one position. Included on the chart or mentioned in 
the testimony are about fifty positions for "pick-up men," 
divided into five groups, each reporting to a substation 
supervisor. After the bet slips are collected at the sub
station, presumably by the substation supervisor, one or 
more of the trusted employees plays the role of messenger 
by taki'ng them to the main office. The main office is 
depicted as having six workers, but their roles are not 
specifically identified. Someone at the main office tabu
lates the amounts bet, and someone determines which 
slips are winners, a role described as "bookkeeper." An
other trusted person takes the proceeds to the Section 
Chief, who in turn passes a share up through the 
hierarchy. 

The positions just described are in reference to what 
might be called "curbstone betting." In the operation 
of off-track bets on horse races and other contests, a 
similar set of positions is essential. In some such enter
prises a bookie, working on a commission basis, accepts 
bets verbally and telephones them to his supervisor. 
Other bookies accept bids from customers who telephone 
to place the bet. A bookie of this kind might employ six 
to ten telephone operators, and a similar number of 
"runners" to collect bets and pay winners. The substation 
and messenger positions are similar to tl].ose in lottery 
enterprises. 

Narcotics enterprises are organized like any importing
wholesaling-retailing business. At the top level are im
porters of multi-kilo lots. At the next level are "kilo
men" who handle nothing less than a kilogram of heroin 
at a time. A kilo-man makes his purchase from an im
porter-supplier and receives delivery from a courier. He 
dilutes the heroin by adding 3 kilograms of milk sugar for 
each kilo of heroin. The product is then sold to "quarter
kilo men" and then to "ounce-men" and then to "deck
men," there being further adulteration at each stage in 
this process. E"entually, street peddlers dispense it in 
5-grain packets called "bags" ar "packs." The cost to 
the consumer is in exce&s of 300 times the cost of the 
original kilo. 

Second, and more important, the structure described 
by me~bers of the confederation is primarily the formal 
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structure of the organization. The informants have not 
described, probably because they have not been asked to 
do so, the many informal positions any organization must 
contain. To put the matter in another way, there is no 
description of the many functional roles performed by the 
men occupying the formally-established positions making 
up the organization. Businessmen and managers know 
that identifying a position as that of, say, "Vice President" 
is rather meaningless unless there is a description of what 
the person occupying the position does. And what he 
does is a response to an informal position he occupies at 
the same time he occupies the formal one-he may be 
"expediter" or "troubleshooter" or "psychotherapist" as 
well as Vice President. In the confederation, one posi
tion of this kind is Buffer. This position has been identi
fied by the New York policemen who watch "family" and 
confederation operations, not by the members them
selves. The position is occupied by men who might also 
be occupying an "official," formal, position such as Un
derboss, Lieutenant, or even some lower position. Later 
we will discuss other informal positions of this kind, and 
the informal roles of the men wha occupy them. "Cor
rupter," "Corruptee," "Enforcer," "Executioner," and 
"Money Mover" are some of these. Here we shall men
tion three informal or "unofficial" positions essential to 
the curbstone betting enterprise just described. The 
positions far "Lay-off Man," for "Large Lay-off Man," 
and for "Come Back Man" are essential to gambling 
enterprises, and the fact that they are included in the 
division of labor indicates why a gambling enterprise 
cannot be a "mom and pop" operation fnr long. 

The division of labor essential to bookmaking does 
not stop at the street level. It is essential that the bookie 
insure himself against loss by making bets himself, in 
much the way a casualty insurance company re-insures 
a risk that is too great for it to assume alone. So that 
this is possible, the Lay-off Man position has been estab
lished. The bookie, sometimes called a "handbook opera
tor," does not gamble. He pays the same odds as does 
the race track, but at the track these odds are calculated 
after deducting about fifteen to eighteen pel' cent of the 
gross, this amount going to the track operators for taxes, 
expenses, and profits. The bookie pockets the entire 
fifteen to eighteen per cent, less a percentage going to 
a "family" member for a license to operate, for corrup
tion of police and political figures, and for "welfare" 
benefits such as bail and an attorney in time of need. 
However, since the bookie's customers do not necessarily 
bet on the same horses selected by betters at the track, 
the amount of money bet with him on losing horses 
sometimes is not enough to payoff those of his customers 
who have selected winners. He notes, before a race is 
run, that his books are out of balance. To get them in 
balance, he takes some of the money and makes a large 
bet with a Lay-off Man, who, like the bookie himself, 
operates on a percentage basis. 

But when a number of bookies use the services of the 
same Lay-off Man, the latter's books may get out of 
balance also. Since he, like the bookie, is a commission 
agent rather than a gambler, he seeks a man occupying 
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a position at the third level up the enterprise hierarchy, 
the Large Lay-off Man. The men occupying this posi
tion reside in all parts of the country, but they keep in 
close touch with each other so that the over-all amount 
of money handled by each of them will be bet on the 
various horses in the same proportions as is the total 
amount bet at the track. When this is the case, the 
bookie, the "family" members who license him, the 
Lay-off Mar,I, the Large Lay-off Man cannot lose
they simply split up the fifteen to eighteen per cent of the 
gross. One Large Lay-off Man takes in about $20 mil
lion a year, and his annual profit before expenses is about 
four per cent of the gross, or $800,000. 

If, just before a horse race, it looks as if there is some 
possibility that the persons occupying positions for Large 
Lay-off Men might lose because their books arc out of 
balance with the legitimate books at the track, they em
ploy the services of a man occupying still another position 
in the division of labor, the Come Back Man. Persons 
occupying this position function in such a way that the 
legitimate track betters themselves re-insure the bets taken 
by Large Lay-off Men. The Come Back Man is an 
"odds changer" who stands by at the race track. Just 
before each race he opens a telephone line to a representa
tive of the syndicated Large Lay-off Men. When the 
latter's books are out of balance with those at the track, 
the person occupying the position of Come Back Man 
is instructed to bet large amounts on specific horses, thus 
making the track odds approximately the same as the odds 
based on the proportions bet with the Large Lay-off Men 
on each of the horses. "Lay-off action," together with the 
"come back money" system, is a principal device used by 
rulers of "families" and of the confederation to control all 
gambling of any consequence in the United States. 
Another device is coercion-extortion, muscle, and 
murder. 

The skeleton structure we have outlined is by no means 
the structure of the organization operating America's il
licit businesses. Even the skeleton has more bones than 
those we have described, as our discussion of informal 
positions and roles indicates. The structure outlined is 
sufficient to demonstrate, however, that a confederation 
of "families" exists. Investigating agencies have, since 
the time of the Apalachin meeting, documented the fact 
that the apparatus is tightly knit enough to have a corpo
rate chain of command. Moreover, the names of the men 
occupying the major positions have been known for at 
least five years. The next important task for these 
agencies is that of depicting the numerous functional 
positions, formal and informal, making up the structure 
of the organization whose authority structure has been 
sketched out. Some aspects of the structure can be de
duced from studies of function; details can be learned 
only by close observation of the interaction of members 
with each other. 

ORIGIN OF THE STRUCTURE 

The fact that the authority structure we have outlined 
resembles the structure of the Sicilian-Italian Mafia does 

"Felix M. KoeBing. Cultural Anthropology (New York: Rinehart and Com· 
pnn". 1956), p. 121. 

not lead to the conclusion that our confederation is 
merely the Mafia transplanted to new soil. As we indi
cated earlier, even when cultural elements are borrowed, 
they undergo changes, often of a fundamental nature, 
in response to the different cultural, social, and psycho
logical surroundings to which they are introduced. "Cul
tural clements do not transfer mechanically as units from 
one ethnic setting to another so that their pathways of 
distribution are marked by persisting identities. Rather, 
diffusing elements are likely to undergo complicated 
changes of form and meaning as they enter new cultural 
settings." 21 Invention calls for combining elements or 
traits. The process is no different when one or more of 
the elements is borrowed from another cultural setting 
than it is when all the elements come from the same cul
tural setting. 

The structure and values of the Sicilian Mafia could 
readily have been invented in the United States, inde
pendently of any contact with Sicily, just as they have 
been independently invented by prisoners in many parts 
of the world. But we know that there has been exten
sive contact between the United States and Sicily. 
Nevertheless, the things borrowed had to be "American
ized" in much the way the immigrants themselves be
came Americanized. A man whose grandfather came 
to America from England is by far more "American" 
than he is "English." Any importation from Sicily two 
or three generations ago is also by now far more "Amer
ican" than it is "Sicilian." The importation of Italian 
and Sicilian culture traits, including high evaluation of 
relationships within the extended family, provided a fund 
of elements on which to innovate. Thus, while the 
American confederation may be a "lineal descendant" of 
the Mafia,22 the similarities have definite limits set by 
the social and cultural setting of the two organizations. 
The confederation in the United States has responded to 
the changing technology and bureaucratization in Amer
ica, and the Sicilian Mafia has responded to similar 
changes in the Sicilian cultural setting. Organized crime 
thrives in the United States because there is a place for 
it to thrive here, and that place must be eliminated. 
Such a place has been available in Sicily for years. By 
examining the organization which has been occu
pying the Sicilian place we can learn a great deal about 
the organization occupying the American place. 

The early Sicilian Mafia groups were kin groups, with 
a hierarchy of authority relevant only to family affairs
the patriarch and his heirs. By the turn of the current 
century, each group had a chief and his assistants and a 
concept of "membership," which admitted "men of 
honor" even if they were not relatives. The face-to-face 
family-like group changed in the direction of a formal 
organization. A book published in 1900 indicated that 
one Mafia group, at least, had a structure almost identical 
to the structure of American "families," reported above as 
described by Mr. Valachi and other members of Ameri
can "families." This group, founded in about 1870, con
sisted of about 150 members, who seized control from the 
more traditional, family-oriented, Mafia in a Sicilian 
city. Units were soon established in neighboring cities 
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and villages. The head of the whole organization was 
called a Capo, and each jurisdiction was under the direc
tion of a Sottocapo. Each Sottocapo in turn had an as
sistant, the Consiglio Direttiuo. Membership meetings 
were held to judge members charged with breaking the 
code of the group.~3 Anderson, commenting on this de
velopment of bureaucracy in the Mafia, carries the de
scription of the structure up to the "council" or Commis
sion level: "The problem of succession to authority 
continues to be troublesome. Journalists tend to desig
nate one or another chief as the head for all of Sicily. A 
high command on this level does not seem to have devel
oped beyond irregular councils or autonomous capi." 24 

The similarity to the skeletal structure said by Mr. 
Valachi and others to characterize what Mr. Valachi 
called "The Cosa Nostra" in the United States is obvious. 
Even more important might be the origins of the "family" 
concept of the Italian-Sicilian criminal units in the 
United States. In Sicily, the family tie is the strongest 
social relationship known. Villages are united by the 
fact that marriages are seldom made outside the village, 
making the village itself an extended kinship group. At 
the turn of the century there was a strong preference for 
cross-cousin marriages, despite the fact that such mar
riages were prohibit~d and therefore rare. More remote 
relatives did marry, and more frequently than in Italy. 
Since the Mafia began in rural villages, a clear line be
tween the criminal band and the extended family was not 
drawn. It cannot be drawn even today: 

The first nucleus of the Mafia is the family. Some 
families have belonged to the "societa deli amici" 
from time immemorial, each father leaving the do
main to his eldest son as naturally as a king leaves his 
kingdom to his heir. A father always takes part in 
confidential negotiations with the eldest son at his 
side. The latter never speaks. He looks, listens, 
and remembers everything, in case the older man 
were suddenly killed. Some' new families emerge 
from nothing. Like all new people, they must strug
gle with the older families, survive, and slowly assert 
themselves. As the years go by, they accumulate 
henchmen, vassals, and property, establish solid rela
tions with landowners, businessmen, politicians, po
licemen and other Mafia families. Their rank is 
determined, at first, by the number and fearlessness 
of their male members and, later, by the number of 
useful connections they establish. In one village 
several Mafia families can co-exist as long as they do 
not compete in the same field of activity: each of 
them must work its particular sector and all of them 
be ready to unite against a common threat.~:; 

Barzini goes on to describe how powerful families in 
the same district agreed to peaceful coexistence, first by 
forming a stable union known as a « cosca," then by 
establishing a « consorteria" with other units of the same 
kind, and then by constructing the society-wide Mafia. 
The word « cosca" comes from a corruption of the dialect 
term for artichoke-a composition of separate leaves 

~3 Antonio Cutrcrn, La 4Uafia c i. mafiosi: orlgini c mam'/esla:ioni, studio dl 
• ociologia criminal. (Pulermo: Alberto Reber, 1900) pp. 118-122, 132-141. Sec 
also Frnncis Marion Crawford. Southern Italy alld Sicily (IntI the Rulers 0/ lite 
Sou'" (London: Macmillnn, 1900), Vol. II, pp. 363-385. 
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forming a solid unit. But the alliance is not an alliance 
of equals. One family gathers lesser families around it, 
and the leader of the supreme family is the head of the 
« cosca." All families pursue identical or closely related 
activities, and the leader of the (1consorteria" is every
body's leader. There is no election. One family becomes 
dominant, and its head becomes the ruler of all: 

Many cosche pursuing identical or similar activi
ties often join an alliance called consorteria. The 
group also recognizes one cosca as supreme and its 
leader as everybody's leader. This happens spon
taneously, almost gradually, when the cosche realize 
that one of them is more powerful, has more men, 
more friends, more money, more high-ranking pro
tectors and relations than any of the others, could do 
untold damage to anybody defying its will and could 
benefit all those who collaborate and submit. All of 
the consorterie in Sicily finally form the onorata 
societa, or the Mafia. It is, as has been said, a fluid 
and incoherent association with vague boundaries. 

There are all sorts of degrees of affiliation: a 
family may operate as a unit without necessarily 
joining forces with other families, a cosca may carry 
on its business for years without joi'ning other cosclla, 
and a consorteria of cosche may dominate its terri
tory independently of the island association. A sort 
of Mafia patriotism, however, unites all members: 
they know they owe all possible support to any 
amico degli amici who needs it, for whatever rea
son, even if they have never heard of him, provided 
he is introduced by a mutual amico.~o 

One could well substitute for the Mafia term "cosca" 
the term "consiglieri of six," which Mr. Valachi used to 
describe the body coordinating the six New York area 
"families" of organized criminals. The consorteria of 
Sicily resembles the "Commission" of America. And in 
America as in Sicily the alliances are not between equals. 
Further, the supremacy of one family and the leadership 
of its head is recognized by American criminal "families" 
everywhere, and especially in New York. The peace 
treaty ending the inter-family war fought in New York 
in the early 1930's abolished the previous system of "boss 
of all bosses," and replaced it with the "consiglieri of six" 
and eventually, the Commission. Nevertheless, the ruler 
of one of the six "families" established in the New York 
area by the treaty became dominant. Mr. Valachi testi
fied, "They eliminated the boss of all bosses, but Vito 
Genovese is a boss of all bosses under the table." ~; 

Many issues were at stake in the 1930-1931 w~t', and 
they cannot be analyzed here. It is relevant to note, how
ever, that after joining together in what outsiders called 
"The Italian Society," Sicilian and other Italians seized 
territories formerly controlled by other criminal groups, 
especially Irish ancl Jewish groups. Almost simultane
ously the members of the new alliance started fighting 
each other. This conflict did have the characteristics of 
"war" rather than "feud," for there were shifts in alliances 
of groups, transfers of allegiance on the part of individuals, 

!!J Op. cit.~ sUIJfa nolo 11, at II, 308 . 
:!:i Borzini, ap. cit., p. 260. 
00 Op. cit., supra nota II, at pp. 261-262. 
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38 

and a peace settlement. The war extended across the na
tion, and in one forty-eight hour period thirty to forty 
leaders of the existing Sicilian and Italian groups were 
killed. Most of them were men of the older generation, 
called "greaseballs," "handlebars," and "moustaches." 

In the New York area, one important issue in the war 
was whether organized crime was to be dominated by 
the men born in the Castellammare area of Sicily or 
whether, instead, there was to be a "live and let live" 
policy with reference to activities of "families" made up 
of men born in other sections of Italy and Sicily. Prior 
to the war, there were two principal groups of organized 
criminals in the area, each of them with two factions. It 
is not clear whether each of the two groups constituted a 
"family," or whether this term would be better applied to 
each of the four factions. Our inclination is toward the 
latter, for the Castellammare men constituted one of the 
factions. Mr. Genovese, mentioned above, is not from 
Castellammare; he was born in Risigliano, Italy. As a 
consequence of the war, he eventually succedeed to the 
leadership of one of the six "families" that were stabilized 
at the peace table. His "family," first headed by Mr. 
Salvatore Lucania, has been dominant since 1931. Mr. 
Lucania was born near Palermo, but he came to the 
United States when he was nine or ten years old. He 
both engineered the war and, emerging victorious, wrote 
the peace treaty. The leaders of both of the two groups 
that were dominant in New York in 1930 were killed on 
Mr. Lucania's orders. 

The six New York area families have lived peacefully 
with each other since 1931, and we see no reason why 
they cannot now be considered a "cosca," just as a similar 
arrangement in Sicily would be considered a "cosca." 
There have been numerous "executions" and two serious 
armed conflicts, one of them called the "Gallo-Profaci 
war," in the New York area since the decision for peace. 
However, these conflicts have been intra-family affairs, 
concerned principally with the family ruler's need to pro
tect himself from his underlings, or with problems of suc
cession to the throne. None of the "families," in New 
York or elsewhere, established after the 1930-1931 war 
have been made up exclusively of Sicilians or Sicilian
Americans. 

The decision for peace in the New York area was ac
companied by a decision for peaceful association with 
Italian-Sicilian "families" in other cities. This peace 
was and is insured by the Commission structure, invented 
by Mr. Lucania. Except in the New York area, the type 
of structure found in the Sicilian Mafia cannot be used in 
the United States, partly for reasons of geography. It is 
only about forty miles from Castellammare to Palermo, 
but it is 650 miles from New York to Detroit. Face-to
face interaction is impossible. Further, at the time of the 
peace treaty there were not-in Detroit, Boston, Buffalo, 
Philadelphia, and other cities-enough illicit businessmen 
to make up more than one "family," or else one family 
leader had dominated the arrangement almost from the 
beginning and was able to hold the reins of power. 
Whatever the cause, there now seems to be only one 
"family" in the cities outside New York. It is conceiva-

ble, however, that even in these cities the arrangement 
is something like that of a "co sea," and that we consider 
it a "family" only because our police intelligence opera
tions have not uncovered the real arrangement. 

The nature of the current American structure also is 
affected by the balance of power existing at the end of 
the inter-family war, in 1931. There were no clear-cut 
or powerful families in Western cities at the time arrange
ments were made for mutual respect and cooperation 
between "families" across the nation, and this condition 
has affected the distribution of organized criminals in the 
United States ever since. In 1931, the perspective of 
criminals, like the perspective of businessmen and poli
ticians, was that anything west of Chicago or south of 
Philadelphia was unimportant. Las Vegas wasn't even 
there. In Sicily, the Mafia, considered as alliances of 
"consorterie," dominates the West but not the East, for 
reasons not yet explored. In the United States, the con
federation is not as dominant in the West as in the East 
because at the critical period of decision-making there 
was no one in the West to make decisions. Because of 
conditions on the American scene, then, the structure of 
the United States is more like that of a "cosca" than like 
that of a "consorteria" or a "Mafia." 

Now that the Western cities overlooked in the 1930's 
have become economically and politically important, they 
have been designated "open areas" by organized crim
inals. Nevada is the best example of open territory
anyone can operate there, and almost everyone does. 
Chicago is called an "open area" also, but this does not 
mean than anyone can move in. Chicago was not eco
nomically and politically weak in the early 1930's. At 
the time of the treaty, non-Italian-non-Sicilian syndi
cate groups of great wealth and power had to be accom
modated. The area is "open" only in the sense that some 
of them still must be accommodated. Florida is similar 
to Chicago except that the Miami territory is controlled 
by a New York-Miami partnership. 

But despite the geographic variations, the basic orga
nized crime unit in both the United States and Sicily is 
the "family." It is conceivable that in America this ar
rangement began as a defense against predators, as in 
Sicily, and then developed into a rationally-devised divi
sion of labor for conducting illicit businesses. Vve know 
that legitimate businessmen are now paying tribute to 
hoodlum "labor relations experts," who don't know Sam
uel Gompers from Shirley Temple, because these same 
businessmen once asked the hoodlums to protect them 
from labor strife. Perhaps there were other predators 
that also needed to be controlled. It is likely, however, 
that the "family" arrangement was more or less a "second 
thought" in America, arising in response to inter-group 
warfare rather than in response to a need for protection 
against bandits. Whatever the cause of the American 
development, the arrangement now closely resembles the 
relationship between individual Sicilian families and the 
Sicilian Mafia. 

There are differences, however. The principal differ
ences arise in part because of the greater distances sepa
rating American "families," already discussed, and from 

---------------------------------------------------------------

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



three other conditions in the United States. These are 
(1) the short period of time since the major thrust of the 
Italian-Sicilian immigration, (2) fragmentation of the 
native extended family by migration to the host country 
of only a part of that family, and (3) location of the im
migrants in the urban areas of a rapidly-industrializing 
nation rather than in the rural areas of an agricultural 
nation. 

The identification of family boundaries and Mafia unit 
boundaries in Sicily took centuries to develop. A dupli
cate organization in the United States would necessarily 
have had to develop since the turn of the century. There 
simply has not been time to develop in America a close
knit family relationship of Sicilian peasant villages. 
Moreover, the extended families of Sicily did not move in 
a body to the United States. Parts of many families, in
cluding a disproportionate number of males and young 
adults, joined the emigration. Even in the Sicilian 
neighborhoods of American cities the traditional Sicilian 
family affiliations could not be the primary basis of social 
interaction as they were at home. One device for estab
lishing family relationships and, thus, restoring personal 
security, was creation of fictive families. We do not know 
the extent to which this device was used by respectable 
immigrants and their descendants. We know that it was, 
and is, used by organized criminals, thus making it neces
sary to refer to the "family" of an American ruler or 
organized criminals in quotation marks. 

In Sicilian Mafia families it became necessary or con
venient in about 1920 to supplement and extend family 
ties by taking in members who were not relatives. The 
conditions of immigration made it neces!Jary for Ameri
can "families" of organized criminals to begin with this 
arrangement. Membership in the "family" was extended 
to those Italians as well as to those Sicilians who demon
strated willingness to be dominated by a despot, even if 
not related to him by blood or marriage. Similarly, fic
tive kinship ties were extended to persons associated di
rectly or indirectly with "family" members in religious 
ceremonies-God parents, God children, best men at the 
weddings of sons or nephews, classmates in a confirmation 
ceremony, brothers-in-law, brothers of sisters-in-law, 
brothers of sons-in-law or of sisters of sons-in-law, etc. 
While such alliances, like arranged maniages, are com
monly used in peasant societies as means for extending the 
influences and increasing the wealth of a family, in the 
United States they were essential to establishing the crim
inal "family" rather than extending it. Later we will 
show that the need for technological experts in modern 
criminal operations has made it necessary for syndicate 
leaders to reconsider traditional membership criteria. A 
"family" might soon include men who are members be
cause they are accountants alld lawyers, not because they 
are related by blood or even by religious ceremony or 
residence of ancestors in Sicily or Italy. 

It is true, however, that genuine family relationships 
play an important part in determ.ining one's status in 
American "family" units-one cannot move very high 
in the organization unless he is somehow related to the 
Boss. Further, intermarriages between the sons and 

!."; Barl.ini, op. dt .. SU[Jffl note 13, p. 260. 
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daughters of confederation members are common, and 
there are a few cases in which there have been three 
generations of alliances through marriage. The Detroit 
family seems to be especially old-fashioned and "Sicilian" 
in this respect. The "family" fiction helps keep peace 
within "families" and between "families," but it also 
creates problems. Perhaps the greatest of these is the 
procedure for succession. Because the family is not real, 
the "father" cannot leave his domain to his eldest son, 
or even to a relative close to him in the organization. 
Yet the "family" concept makes it impossible to estab
lish an orderly procedure for selecting successors from 
among nonrelatives. When the ruler of a New York 
family recently disappeared for a year, armed conflict 
broke out between the members. One faction supported 
the son of the Boss as he made a bid to become Boss. The 
other faction supported a successor approved by the 
Commission, a man who happens to be the son-in-law 
of a Boss who is also a member of the Commission. 

Similarly, allocation of membership is a problem. Be
cause membership in a "family" can be given to non
relatives, induction of members by a ruler gives him 
strength and therefore threatens the condition of peace
ful coexistence. Perhaps that is why "the books have 
been closed" to membership for a decade. One New 
York leader was assassinated at least in part because he 
was expanding his membership in violation of the peace 
treaty, thus threatening to shake up the entire pattern 
of politic;!l deterrence. A new "family" will be able to 
develop in the United States only if a nucleus of men can 
gain control of some small criminal activity and then, 
over a period of years, gradually "accumulate henchmen, 
vassals, and property" and slowly "establish solid rela
tions with landowners, businessmen, politicians, police
men and other . . . families." 28 

The fictitious "family" is an important integrating 
mechanism, useful to maintaining the identity, cohesion, 
and exclusiveness of the membership organization domi
nated by a boss. Some members of the upper socio
economic class in the United States use the same mech
anism, and for the same purposes. In New England, 
at least, it is common for persons of high status to refer 
to each other as "cousin," even if there is no blood re
lationship between them. The pr~tense of blood re
lationship serves to maintain exclusiveness in the upper 
classes. Newly-rich persons, certainly including all the 
millionaires of organized crime, are unable to gain upper
class status simply because they are not one of the fictional 
blood relatives, the "cousins." The "family" figure per
forms the same function for criminal organizations. A 
man who suddenly makes a million dollars in a dice game 
or some other criminal operation cannot become "one 
of us" in organized crime, any more than a man who 
suddenly makes a million dollars at the race track ean 
become "one of us" in the upper classes. He is not in 
the family. Securing a place in an organized crime 
"family" is as difficult as securing membership in upper
class society-it takes time to accumulate the necessary 
"respectability" and "connections." Should an upper
class person violate this principle by taking a newly-rich 
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person into the membership of his "cousins," he is likely 
to be "cut" by his friends. In organized crime, the word 
is "hit," the synonym for murder. 

Earlier, we indicated that common needs and common 
conditions both make for resemblances in cultural forms 
and limit these cultural forms. This "law of limited pos
sibilities," as it was called by the anthropologist Golden
weiser who formulated it, gives valuable insight into 
the fact that there is a condition of peaceful coexistence 
and cooperation between Mafia families in Italy and 
Sicily, and a similar condition of peaceful coexistence 
and cooperation between the various organized crime syn
dicates in the United States, whether these syndicates are 
organized as "families" or something else. Golden
weiser's "law" could even be extended to the politics of 
international diplomacy. There are three important 
similarities between the needs and conditions which pro
duced the Sicilian "honored society" and the conditions 
which produced the American criminal confederation. 

First, the closer the geographic proximity, the greater 
the need for defenses which will permit family survival. 
One such defense is armament, another is a peace treaty 
or an attitude of respect. In narrow geographic areas, 
territorial claims are likely to overlap, making conflict 
inevitable. Wasteful feud or war, followed by rational 
peace treaties which draw boundaries, are the result, 
although the "war" step is not inevitable. Boundaries 
can be geographical, but they also can relate to activities. 
Each unit can be bound to participate in only one kind 
of activity, as in Sicily, or all units can be bound to a 
specified share of the profits from all, or most, activities, 
the share being established by the degree of power at 
the time of the treaty, as in New York. In simple terms, 
it is efficient for criminal families of about equal strength 
living in close proximity to maintain their common 
strength against a common enemy (legitimate govern
ment) by maintaining the peace, whether these families 
are in New York or in western Sicily. 

Second, the greater the similarity of the product or 
service provided by the criminal families, the greater the 
likelihood of a confederation between them. The focus 
here is on business rather than on political diplomacy 
or strength to wage war. It is economically advantage
ous for similar businesses to cut costs by avoiding duplica
tion and by forming trade associations which limit the 
amount and kind of competition. Criminal businesses 
providing similar or identical products may require the 
same contacts, the same suppliers, and the same kinds of 
skilled workmen. Further, the corrupt official who issues 
"licenses" for illicit businesses in an area may demand that 
the favors asked of him and the payments made to him 
be centralized so as to avoid detection and misunder
standing, thus stimulating cooperation. 

Third, alliances of groups in widely separated geo
graphic areas are stimulated when the groups deal in 
goods or services which, by their nature, require coverage 
of large territories and the use of common carriers or 
communication systems. A "family" in one city has ar
rangements for protection which would be difficult for a 
traveler from another "family" to establish, even if the 
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local "fflmily" would permit him to operate in its ter
ritory. The ~mportation and distribution of narcotics re
quires elaborate international connections and coopera
tion. Such connections and cooperation have existed 
between American and Sicilian syndicates, but they also 
have existed between Americans and Italians, Americans 
and Frenchmen, Americans and Turks, Americans and 
Lebanese, and many others. We have already shown 
how betting requires high-level financiers and a wide net
work of information and communication services. 

Many other co'nditions which are common to Sicilian 
villages and American urban life could be described. The 
above sketch supports the notion that the structure of 
American organized crime is similar to the structure of 
the Sicilian Mafia not merely because of the Sicilian 
ancestry of some American criminals, but more impor
tantly because the functions performed by the two organi
zations are similar. There is no question, of course, that 
experience in a Sicilian Mafia would be of great advan
tage to anyone setting out to devise a structure for the 
operation and control of illicit businesses in the United 
States. The well-trained officer of a foreign army can 
be of great assistance to any newly-established African 
nation which has made a place for an army in its political 
and economic structure. 

THE CODE AND ITS FUNCTIONS 

We luwe already indicated that the managers of the 
big American businesses selling illicit goods and services 
must also be governors. The illegal nature of the Ameri
can crime cartel turns that cartel into a confederatioi1, a 
governmental organization as well as a commercial or
ganization. The formal division of labor which we have 
sketched out is the structure of a government as well as 
of a business. Even the titles used by the participants 
for two principal positions in the division of labor
Lieute'nant and Soldier-are governmental titles rather 
than business titles. 

The fundamental basis of any government, legal or 
illegal, is a code of conduct. Governmental structure 
is always closely associated with the code of behavior 
which its members are expected to follow. The legislative 
and judicial processes of government are concerned with 
the specification and the enforcement of this code, whether 
or not it is clearly set down in a set of rules precise enough 
to be called "law." A behavioral code, such as the Ten 
Commandments, becomes "law" only when it is officially 
adopted by a state, a political organization. Yet the 
the distinction between a state and other organizations 
such as a. church, an extended family, or a trade ui1ion 
is quite arbitrary. The distinction is most difficult to 
maintain when attention is turned to societies where 
patriarchal power is found.~o The problem can be il
lustrated by gypsies, who have no territorial organization 
and no written law, but who do have customs, taboos, 
and a semi-judicial council which makes decisions about 
the propriety of behavior ·and, on the basis of these deci
sions, assesses damages and imposes penalties. The prob-
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lem also can be illustrated by the "families" of Italian
Sicilian criminals in America, and by the confederation 
they have formed. Behavior in these "families," like 
behavior of members of the Sicilian Mafia, is controlled 
by a government which is substituting for the state, even 
if the code being enforced can in no sense be considered 
"criminal law" or "civil law." 

THE CODE 

We have been unable to locate even a summary state
ment of the code of conduct which is used in governing 
the lives of the members of American criminal "families." 
There are a number of summaries of the Sicilian Mafia's 
code of «omerta" or "manliness," and the popular as
sumption seems to be that such statements also summarize 
the code of American organized criminals. While this 
assumption is not in itself improper, the implication is 
that the American code was simply borrowed from the 
Mafia. This is not correct" any more than it is correct 
to believe that the "family" structure and the confedera
tion structure were simply borrowed from the Mafia. 

The matter is complicated, of course, by the fact that 
the code of conduct for "family" members is unwritten. 
The snippets of information we have been able to obtain 
have convinced us that there is a striking similarity be
tween both the code of conduct and the enforcement 
machinery used in the confederation of organized crim
inals and the code of conduct and enforcement machinery 
which governs the behavior of prisoners. This is no co
incidence for, as indicatcd earlier, both the prisoner gov
ernment and the confederation government are responses 
to strong official governments which are limited in their 
means for achieving their control objectives. In order to 
maintain their status as governors of illegal organizations, 
the leaders of the two types of organizations must promul
gate and enforce similar behavioral codes. 

We will first discuss the code of prisoners and then will 
summarize the code of American organized criminals. 
One summary of the many descriptions of life in a wide 
variety of prisons has suggested that the chief tenets of 
the inmate code can be classified roughly into five major 
groups.30 Sutherland and Cressey have shortened and 
re-written this summary of the code a5 follows: 

First, there are those maxims that caution: Don't 
interfere with inmate interests. These center on the 
idea that inmates should serve the least possible time 
while enjoying the greatest possible number of pleas
ures and privileges. Included are such directives as: 
Never rat on a con; Don't be nosy; Don't have a loose 
lip; Keep off a man's back; Don't put a guy on the 
spot. Put positively: Be loyal to your class, the cons. 

Second, a set of behavioral rules asks inmates to re
frain from quarrels or arguments with fellow prison
ers: Don't lose your head; Play it cool; Do your own 
time; Don't bring heat. 

Third, prisoners assert that inmates should not 
take advantage of one another by means of force, 
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fraud, or chicanery: Don't exploit inmates. This in
junction sums up several directives: Don't break your 
word; Don't steal from cons; Don't sell favors; Don't 
be a racketeer; Don't welsh on debts. Be right. 

Fourth, some rules have as their central theme the 
maintenance of self: Don't weaken; Don't whine; 
Don't cop out (plead guilty). Stated positively: Be 
tough; Be a man. 

Fifth, prisoners express a variety of maxims that 
forbid according prestige or respect to the guards or 
the world for which they sta.nd: Don't be a sucker; 
Skim it off the top; Never talk to a screw (guard); 
Have a connection; Be sharp.31 

Prison inmates as a group do not give the warden 
and his staff their consent to be governed. By with
holding this consent and developing their own unofficial 
government they accomplish precisely what prison 
officials say they do not want them to accomplish
legally-obtained status symbols, power, a.nd an unequal 
share of goods and services in short supply. Organized 
criminals, like prisoners, live outside the law, and in re
sponse to this outlaw status they, like prisoners, develop a 
set of norms and procedures for controlling conduct within 
their organization. The five general directives making 
up the prisoners' code are, in fact, characteristic of the 
code of good thieves everywhere.32 Specifically, the 
chief tenets of this thieves' code as it is found among 
organized criminals can be summarized and briefly il
lustrated as follows: 

1. Be loyal to members of the organization. Do not 
interfere with each other's interests. Do not be an in
former. This directive, with its· correlated admonitions, 
is basic to the internal operations of the confederation. 
It is a call for unity, for peace, for maintenance of the 
status quo, and for silence. We have already discussed 
the decision for peace, based on this directive, which fol
lowed the 1930-1931 war. The need for secrecy is 
obvious. 

2. Be rational. Be a member of the team. Don't en
gage in battle if ~IOU can't win. What is demanded here 
is the corporate rationality necessary to conducting il
licit businesses in a quiet, safe, profitable manner. The 
directive extends to personal life. Like a prisoner, the 
man occupying even the lowest position in a "family" 
unit is to be cool and calm at all times. This means, 
as examples, that he is not to use narcotics, that he is 
not to be drunk on duty, that he is not to get into fights, 
and that he is not to commit any crimes without first 
checking with his superiors. A leader of an Italian
Sicilian "family" in a large city, accompanied by a low
status member of the family, passed a la'w-enforcement 
officer on the street. The low-status man spat on the 
officer. The leader apologized profusely and, presumably, 
took punitive action against his worker. The low-"tatus 
man was not, in the language of inmates, "playing it cool." 
The ruler of a different Italian-Sicilian "family" at one 
time temporarily stopped all lottery operations in his city 
because the business was drawing the ?ttention of the 
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police to the even more lucrative criminal activities of 
the "family." As Tyler has observed: 

In this era of the "organization man," the under
wqrld-like most institutions that prosper within an 
established culture-has learned to conform. Its 
internal structure provides status for those who 
would plod along in workaday clothes. In its ex
ternal relations, it affects all the niceties of a settled 
society, preferring public relations and investment to 
a punch in the nose or pickpocketing.33 

3. Be a man of honor. Respect womanhood and "our 
elders. Don't rock the boat. This emphasis on "honor" 
and "respect" helps determine who obeys whom, who at
tends what funerals and weddings, who opens the door 
for whom, who takes a tone of deference in a telephone 
conversation, who rises when another walks into a room. 
Later we will show that emphasis on honor actually func
tions to enable despots to exploit their underlings. 

4. Be a stand-up guy. Keep your eyes and ears open 
and your mouth shut. Don't sell out. A "family" mem
ber, like a prisoner, must be able to withstand frustrating 
and threatening situations without complaining or resort
ing to subservience. The "stand-up guy" shows courage 
and "heart." He does not whine or complain in the face 
of adversity, including punishment, because "If you can't 
pay, don't play." In his testimony before the McCleIJan 
Committee, Mr. Valachi reported that juvenile delin
quents appearing in police stations or jails are watched 
and assesse<J to determine whether they possess the "man
liness" so essential to membership in the Italian-Sicilian 
confederation of criminals. This tenet of the code will 
later be discussed in more detail, in the section on 
recruitment. 

5. Have class. Be independent. Know your way 
around the world. Two basic ideas are involved here, 
and both of them prohibit the according of prestige to 
law-enforcement officials or other respectable citizens. 
One is expressed in the saying, "To be straight is to be a 
victim." A man who is committed to regular work and 
submission to duly-constituted authority is a sucker. 
When one "family" member intends to insult and cast as
persion on the competence of another, he is likely to say, 
"Why don't you go out and get a job?" The world seen 
by organized criminals is a world of graft, fraud, and cor
ruption, and they are concerned with their own honesty 
and manliness as compared with the hypocrisy of cor
rupt policemen and corrupt political figures. A criminal 
who plays the role of Corrupter is superior to a criminal 
who plays the role of Corruptee. 

Vague, general, and overlapping as the tenets of the 
code are, they form the foundation of the legal order of 
the confederation. One's standing in the status hier
archy depends in part on his ability to bring in profits, 
and in part upon his not being caught violating the code. 
Serious violators of the prohibitions against informing 
and against interfering with another criminal's interest 
are killed. Since conformity to or deviation from the 
code is so important in the lives of family members, it is 
probable that argot terms have been developed for various 

" Gus Tyler. Organized Crime in America (Ann Arbor: University 01 Miehignn 
Prc,s, 1962), p. 116. SeD .Iso Johnson, op. cil., supra note 1, .1 pp. 408-409. 
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kinds of conforming and deviating behavior. We are not 
familiar with any such argot terms which are unique to 
the confederation, however. "Stand-up guy," "rat," 
"fink," "stool pigeon," and variants of these terms are 
used, but these terms are not significantly different from 
those used by the members of other systems, legal and 
illegal. 

Both Strong and Schrag have suggested that groups 
characterize members in relation to the problems, lines of 
interest, and focal concerns of the group, and then attach 
distinctive names to these types.34 Since the problems, 
focal concerns, and lines of interest of prisoners and mem
bers of the criminal confederation are almost identical, 
it would not be surprising jf the distinctive names attached 
to some types of organized criminals were not similar 
to the distinctive names attached to some types of prison
ers. Before turning to an examination of the functions 
the code has in the governing of confederation members, 
we would like to suggest that investigators with access 
to criminals' conversations should be able to find among 
confederation members the three principal deviant roles 
found among prison inmates. Our preliminary exami
nation indicates that these roles arc indeed present among 
organized criminals, despite the fact that we have heard 
no argot terms for them. We are convinced that the 
functions the code serves for the confederation wiII not 
really be understood until the relationships between the 
three informal roles are understood. 

Prisoners who exhibit highly aggressive behavior 
against other inmates or against officials are likely to be 
called "toughs," "hoods," "gorillas" or some similar name, 
depending on the prison they are in. The terms are all 
synonyms, and they refer to men likely to be diagnosed as 
"psychopaths," who hijack their fellow inmates when the 
latter are returning from the commissary, who attack 
guards and fellow inmates verbally and physically, who 
run any kangaroo court, who force incoming inmates to 
pay for cell and job assignments, who smash up the prison 
at the beginning of a riot. Precisely the same type is 
found among organized criminals. Mr. Arthur Flegen
heimer (Dutch Schultz), one of tIre last prohibition gang
sters to hold out against "The Italian Society" that formed 
just prior to the 1930-31 inter-family war, exemplified this 
type. The following description of a murder committed 
by Mr. Flegenheimer was written by his lawyer, Corrupter, 
and Money Mover. It reveals the "tough" characters of 
both the murderer and the victim: 

Dutch Schultz was ugly; he had been drinking and 
suddenly he had his gun out. The Dutchman wore 
his pistol under his vest, tucked inside his pants, right 
against his belly. One jerk at his vest and he had it 
in his hand. All in the same quick motion he swung 
it up, stuck it in Jules Martin's mouth, and pulled 
the trigger. It was as simple and undramatic as 
that-just one quick motion of the hand. The 
Dutchman did that murder just as casually as if he 
were picking his teeth ... Julie was the bigmouthed 
ape who ran the restaurant racket for Schultz. He 
had two big labor unions terrorized and in two years 

Inmates," American Sociological Review, 19: 37-42, February, 19S'I; and uA 
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he had shaken down $2,000,000 from the eating 
places in the Broadway section, including Jack 
Dempsey's. Once I had seen Julie with his bare 
hands beat up a man horribly ... Julie was saying 
that he had stolen only $20,000 and the Dutchman 
was insisting he had stolen $70,000 and they were 
fighting over the difference.a;; 

Currently, "toughs" in criminal syndicates are likely to 
occupy the position provided for an "Enforcer" and one 
or more of the positions provided for "Executioner." 
Enforcers, who are not necessarily the men who actually 
inflict the punishment or commit the murder ordered by a 
Boss or the Commission, are high-status men whose func
tion is something like that of penal administrators in 
legitimate government. They carry out punishments, 
including executions, ordered by a judicial authority. 
The process of "carrying out" a judicial order does not 
require that the penal administrator personally inflict the 
punishment or perform the execution. In the confedera
tion of organized criminals there are positions for Execu
tioners, including a position for "setting up" the victim, a 
position for the actual killer, and others. The men who 
occupy these positions resemble the prisoners called 
"toughs," "hoods," an~l "gorillas" by their fellow pris
oners, both when they are performing their duties and 
when they are off duty. 

In the criminal confederation, as in prison, the man 
who plays the role of the "tough" is both an asset and a 
threat to other types of leaders. He is a leader because 
he stands above the ordinary run of Soldiers or Buttons, 
and he is an asset because he readily follows orders to 
control by "muscle." But the fact that he controls by 
"muscle" also makes him a threat to whoever uses him. 
Raymond V. Martin, former Assistant Chief of the 
Brooklyn South Detectives, has described the "Gallo
Profaci war" that developed in 1961-62 when a faction of 
"toughs" in a Brooklyn "family" tried ,to overthrow their 
leaders because they believed they were being cheated,SO 

A second type of prisoner role is identified in prison 
argot as the "merchant," "peddler," or "con politician." 
Prisoners playing this role do favors for their fellow 
prisoners in direct exchange for favors from them, or in 
exchange for payment in cigarettes, the medium of ex
change in most prisons. Many, if not most, of the "favors" 
involve distribution of goods and services which should 
go to inmates without cost-the "merchant" demands a 
price for dental care, laundry, food, library books, a good 
job assignment, etc. Thus the "merchant," like the 
"tough" or "gorilla," actually exploits other inmates 
while seeming to help make prison life easier for them, 

The criminal confederation also has positions for "mer
chants" who make their way in the world by manipulat
ing and "dealing" with their fellow criminals. One 
criminal occupational position occupied by "merchants" 
is that of loan-shark. While these persons loan money 
at usurious rates (now five per cent per week) to re
spectable victims outside the confederation, they also take 
advantage of their fellow-criminals' misfortunes by help
ing and assisting them, at usurious rates. Prison inmates 

(I.i Dnvls, op. citl, ,wpm, note 15 al p. 9, Ju1y 22, 1939. 
""Hoymont! V. Morlin. Ravolt ill Iha Mafia (Nal. York; Duell, stonn ontl 

Pcnrcc. 1963). 

43 

make a distinction between the "real man" or "right 
guy" (to be discussed below) who might "score" for 
food occasionally, and the "merchant" who sells stolen 
food on a "route." The man who "scores" may distrib
ute part of the loot to his friends, with no definite obliga
tion to repay, but the man with the "route" gives nothing 
away. The loan-shark (sometimes called a "shylock," 
"shy" or "shell") by analogy, is the man with the 
"route"-h.e is out to make money wherever he can make 
it. Since loan-sharks stand by to loan money to gam
blers in need, and since organized criminals are frequently 
gamblers in need, it may be presumed that usurious loans 
often are made to members of the organization. Here, 
as among prison "merchants," there is no discount to 
friends. In hearings on loan-sharking held by the New 
York State Commission of Investigation, Sergeant of 
Detectives Ralph Salerno of the Criminal Intelligence 
Bureau of the New York City Police Department testi
fied, in effect, that the organized criminal's need for the 
services of the loan-shark makes it possible for the loan
shark to exploit him: 

It is a demonstration of power. You have some
thing which, I think, is unique in criminal fields in 
loansharking to a heigh t and to a degree in their 
own criminal circles that I have never seen dupli
cated anywhere. It seems to be an unwritten law 
that even if you are a criminal, even if you are a 
top guy, you always pay the shylock ... You borrow 
money, you pay it back. [The members of the Gallo 
gang] weren't afraid of the shylock. But they didn't 
know when they might need him again. So they 
very diligently paid the shylock.3

' 

The Buffer position in confederation "families" also 
is a position for a "merchant." As we indicated earlier, 
men occupying the position of "Buffer" are carefully se
lected and highly trusted by the Boss 01' by a Lieutenant. 
The duties of the Buffer are to be aware of all the 
operations of his immediate superior and to keep that su
perior officer inform(!d, while at the same time keeping 
him insulated from police and prosecuting attorneys. In 
practice, however, these duties require him to gather in
formation about his fellow criminals and to report his 
findings to a man who has the power of life and death 
over the underlings. Accordingly, in return for "favors," 
he allocates "favors," such as interviews with the Boss 
or Lieutenant, which in a different system the lower
status worker would be able to get for himself, free of 
charge. 

The "right guy" or the "real man" is the third principal 
type of inmate role identified in prison argot. Men who 
play this role are the highest status men in any prison. 
This is no accident, for the prisoner's code of behavior 
summarized above is really the code of a "right guy," the 
epitome of the "good prisoner." Because the "right guy" 
in prison closely resembles the "stand-up guy" in con
federated crime, it also may be said that the confedera
tion code summarized earlier is the code of the "stand-up 
guys" who have the highest status in the hierarchy of a 

:n New York Stale COllll11ission of Investigntion, .. Ill IUVt'Stiglllioll 0/ tlte LO/HI 
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"family" or of the confederation itself. If the Boss or 
U nderboss of a "family" were asked to describe an ideal 
underling, or if a Soldier were asked to describe his 
Boss or Underboss, they probably would use many of the 
phrases used to describe the "right guy" in prison. The 
following is one such description. We quote at some 
length because later we will show how the "right guys" 
of organized crime, the Bosses and Underbosses, use the 
"right guy" code to protect themselves from both the 
police and underlings. 

A right guy is always loyal to his fellow prisoners. 
He never lets you down no matter how rough things 
get. He keeps his promises; he's dependable and 
trustworthy. He isn't nosey about your business 
and doesn't fall all over himself to make friends 
either-he has a certain dignity. The right guy 
never interferes with other inmates who are conniv
ing against the officials. He doesn't go around look
ing for a fight, but he never runs away from one 
when he is in the right. Anybody who starts a 
fight with a right guy has to be ready to gc all the 
way. When he's got or can get extras in prison
like cigarettes, food stolen from the mess hall, and 
so on-he shares with his friends. He doesn't take 
advantage of those who don't havc much. He 
doesn't strong-arm other inmates into punking or 
fagging for him; instead, he acts like a man. 

In his dealings with the prison officials, the right 
guy is unmistakably against them, but he doesn't 
act foolishly. When he talks about the officials with 
other inmates, he's sure to say that even the hacks 
with the best intentions are stupid, incompetent, 
and not to be trusted; that the worst thing a con 
can do is give the hacks information-they'll only 
use it against you when the chips are down. A right 
guy sticks up for his rights, but he doesn't ask for 
pity: he can take all the lousy screws can hand out 
and more. He doesn't suck around the officials, 
and the privileges that he's got are his because he 
deserves them. Even if the right guy doesn't look 
for trouble with the officials, he'll go to the limit if 
they push him too far. He realizes that there are 
just two kinds of people in the world, those in the 
know skim it off the top; suckers work.as 

If there were no violations of the code of organized 
criminals, everyone would be a "stand-up guy" or, to 
use the prisoner's term, a "right guy." For this reason, 
the Bosses, Underbosses and other high-status men pro
mulgate both the code and its corollary, the notion that all 
members should be "stand-up guys" like themselves. 
Were the code never violated, every member would be 
a "stand-up guy" and the illicit government's operations 
would be a complete mystery to the police and other rep
resentatives of legitimate government. Further, if every 
member were a "stand-up guy" the Lieutenant would 
never be a threat to the Underboss, and the Underboss 
would never be a threat to the Boss. That is not the 
case. The code is violated, obviously, by men acting the 

'IS Sykos nOll Messlnser, op. cil., nil Ie 30, al /II" 10-11. 

role of "tough" and the role of "merchant," for they are 
exploiting fellow criminals and thereby interfering with 
their interests. 

The fact that a code of conduct calling for honor and 
silence is violated, even frequently, does not mean that it 
is unimportant in the control of conduct. Our legitimate 
"code" regarding the right to private property has been 
put into the precise form of the criminal law, and the 
"code" as well as the law is violated whenever a larceny 
is committed. Nevertheless, this "code" detern1ines, di
rectly or indirectly, a broad range of social interactions 
among both honest and dishonest citizens. The impor
tant problem for one who would understand a society or 
group guided by a code is not that of determining whether 
the code is violated. It is the problem of determining 
the code's function in the preservation of order. 

SOME FUNCTIONS OF THE CODE 

We suggest that the code of honor and silence which 
asks every member of the confederation to be a "stand-up 
guy," and which underlies the entire structure of our 
criminal cartel, serves the same important function that 
the "rule of law" once served for absolute monarchs
protection of personal power. Although implementing 
the idea of "a government of law, not of men" is now 
viewed as basic to protection of man's freedom from ty
rants, the idea was once used for maintaining the condi
tions of tyranny. One who displeased the monarch by 
revolting against him in the name of democracy was tak
ing the law into his own hands. As democracy devel
oped, so did the prohibitions against ex post facto legisla
tion, ideas about the right of revolution, and similar 
systems of government by the law of the people rather 
than by the law of the monarch. Whether or not a 
"government by law" insures basic freedoms to a greater 
degree than does a "government by men" depends upon 
who makes, and enforces, the law. In organized crime, 
the rule of law is the rule of a despot. 
. The principal function of the code of organized crim
mals seems to be the same as the principal function of 
"the law" when the latter protected the monarch from the 
people. Since the Boss of a "family" has the most to lose 
if the organization is weakened through an attack by out
siders, he enthusiastically promotes the notion that an 
offense against one is an offense against all. Moreover, 
by promoting this idea he makes the subordinates his 
:'boys," who henceforth are dependent upon his paternal
Ism. A Boss who can establish that he will assist his 
followers when they are in need or when they have been 
offended has gained control over these men. They are 
obligated to reciprocate, in the name of "honor," thus 
enhancing his privileged position. 

Those aspects of the code which prohibit appealing to 
outside authorities for justice while at the same time 
advocating great loyalty, respect and honor are probably 
most essential to the concentration of power in the hands 
of a few and, hence to exploitation of lower-status men 
by their leaders. The ruler of an organized crime unit, 
whether it be an entire Italian-Sicilian "family" or a 
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thirty-man lottery enterprise, has three classes of ene
mies-law-enforcement agencies, outsiders who want his 
profits, a~·l his underlings. Of these, the law-enforce
ment agt. .• es seem to be the least threatening, for they 
are hampered by lack of enthusiasm on the part of the 
governments which support them, by the lack of coordi
nated intelligence information, and by a commitment to 
due process of law. The leader's organization has been ra
tionally designed to insulate him from the law-enforce
ment process. Some evidence of this rationality is seen 
in the fact that the leaders order their lives so as to take 
full advantage of the legal safeguards guaranteed by the 
Constitution. They know the rules of evidence and 
exploit them to the fullest. A thirty-day jail sentence 
imposed on a Boss creates consternation on the streets 
because it demonstrates that the entire illicit government 
is in danger. The leaders promote a code of honor which 
makes it impossible for the police to get witnesses to 
testify against the leaders, a code of honor which is 
enforced by the death penalty. 

More threatening than the police are competitors, who 
are scmetimes called "Indians" by the members of the 
establishment. Puerto Rican groups in New York and 
Mexican-American groups in Los Angeles are now giving 
the confederation a little competition, especially in the 
narcotics business. Competition among members has 
been reduced by fair trade agreements, by arbitration and 
judicial procedures, and by the code which prohibits 
one criminal from interfering with the business of an
other. But competition from the outside must be reduced 
by other means. One method is assassination and an
other is the coercive power of the legitimate govern
ment-the illegal activities of competitive outsiders are 
reported to the police. It is not necessary that one be 
honorable with respect to outsiders. Although Tyler 
presents no evidence in support of his statement, he 
probably is correct when he says, "Police are glad to co
operate [with older ethnic groups] because the 'Indian' 
is a disturbance, a source of violence, a disruption to 
old ties, a threat to the monthly stipend." 30 If the tech
nique of betrayal fails, the outsiders are threatened, 
maimed, or killed. 

Most threatening of all to the governor of an organized 
crime unit such as a "family" are his own underlings, es
pecially when the governor is old and the underlings are 
young. The charismatic qualities attributed to a leader 
by his contemporaries are not likely to be attributed to 
him by the next generation, including his own children. 
Oldsters are under almost constant threat from the young
er generation, and if they are to survive, they must orga
nize their defenses. As Bolitho observed over three dec
ades ago, "The heraldic crest of the underworld is a 
double-cross. The ultimate secret of almost every crim
inal and gangster is that he is a traitor, willingly, or by 
force, or just by stupidity. It is also the chief trade secret 
of crime detection." ·10 The first line of defense used by 
organized crime rulers against such double-crossers is the 
code of conduct we have summarized above. The second 
line of defense is a gun. As McCleery has said, 

30 Tyler, OPt cit., supra note 3, at p. 336. 
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Systems of power differ most significantly in the 
type and intensity of means employed to extract the 
consent of the governed ... Just as responsible 
democratic government rests on freedom of com
munication and open access to officials, an authori
tarian system of power requires procedures which 
retain initiative for the ruling class, minimize reci
procity, and prevent the communication of popular 
values to the ruling elite. Authoritarian control does 
not rest basically on the imposition of punitive sanc
tions. It rests, instead, on the definition, in a system 
of authority, of a role for the ruler which mak~s the 
use of punitive sanctions superfluous. Thus, the 
heart of custodial controls in traditional prisons lies 
in the daily regimentation, routines, and rituals of 
domination which bend the subjects into a customary 
posture of silent awe and unthinking acceptance,41 

A "posture of silent awe and unthinking acceptance" is, 
after all, what inspires conformity to the criminal law in 
most members of democratic societies. A "sense of mo
rality," or a "sense of duty," or a "sense of decency" keep 
the crime rate low. It is this kind of "sense" which con
stitutes "consent to be governed" in a democracy. Sim
ilarly, in the government of criminal organizations, a 
"posture of silent awe and unthi' ing acceptance" is the 
objective of rulers who would inspire in their subjects a 
different "sense of morality," "duty," or "decency." The 
code of honor asks the underlings to be honest, moral, and 
straightforward in their relationships with the men of 
high status whose positions of power would be severely 
threatened should the lower-status men subscribe only to 
the more general society's moral and legal code. With
out honor, respect, and honesty there could not be, among 
the underlings, the "posture of silent awe and unthink
ing acceptance" which enables rulers to acquire vast for
tunes through the hard work and even suffering (in the 
case of imprisonment) of the underlings. 

Yet even a democratic government must constantly be 
seeking to maintain among its members the consent to be 
governed. Further, even in a democracy, government 
must constantly be seeking measures for the control of 
those members whose "sense of morality" and "decency" 
does not stop them from violating the criminal law. 
When an individual citizen's consent to be governed has 
been lost, as indicated by the fact that he has committed 
a crime, "force" must be used to coerce conformity. But 
force usually is not physical control; it is ex post facto in
fliction of pain for deviation. If such intentional inflic
tion of suffering is to be accepted by the recipients and by 
citizens generally, it must be made "justly," in measures 
suitable to correcting deviation without stimulating re
bellion. Maintaining "consent of the government" then, 
requires that punishments for deviation be accepted as 
legitimate by those being governed. 

This is the basic meaning of "justice" in criminal cases. 
One who believes that criminals should be dealt with 
"justly" believes, among other things, that punishments 
can be inflicted on criminals without great danger of 
revolt or rebellion, providing sufficient advance notice is 

"Richard H. McCleery, "The Governmental Proce •• and Informal Social Con
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given in the form of rules. Especially in the Western 
societies with long traditions of barring ex post facto legis
lation, elaborate systems for warning citizens that non
conformity of certain kinds will have punishment as its 
consequence stimulate rather docile acceptance of official 
punishments when they are in fact ordered by the courts 
and executed by prison officials and others. In other 
words, democratic states operate on the basic assumption 
that conformity can be maximized only if the punitive 
system has a rational base. If punishments were imposed 
irrationally or capriciously, the citizen would be unable to 
determine to which rules he should conform. Moreover, 
the infliction of punizhments in an apparently arbitrary 
way would be viewed as "unjust" and would, then, con
tribute to divisiveness in the society. 

An important function of the criminal law, so far as 
maintainin,!?; consent of the governed is concerned, is pro
viding the "i advance notice" necessary for justice. The 
carefully-stated and precisely-stated prohibitions stipu
lated in criminal laws give advance notice that wrongdoers 
will be punished, thus contributing to the maintenance 
of the consent of the governed even when the latter are 
punished. In addition, since it is not correct to assume 
that all criminal laws are perfectly clear, the police are 
utilized to give additional advance notice that whoever 
violates a criminal law risks punishment-police discre
tion often means that the police are to issue warnings 
that further violations will have punishment as a con
sequence. In the long run, then, the consent of the gov
erned and, thus, a maximum degree of conformity, rests 
at least in part on a public belief that punishments will 
be imposed only for deliberate violations of regulations 
clearly stipulated in advance. 

In this regard, the code of the "stand-up guy" is in 
organized crime the functional equivalent of the criminal 
law. As indicated, conformity to the code is expected 
of all members, and severe punishments are meted out to 
nonconformists. But there is one significant respect in 
which this code of honor differs significantly from the 
criminal law of democratic society: It is unwritten. Since 
the code is unwritten, it can be said by the rulers to pro
vide for whatever the rulers want and to prohibit whatever 
the rulers do not want:12 The rules of the criminal law, 
and even the rules contained in the procedural manuals 
of business firms, control the actions of high-status as well 
dS low-status personnel. But the organized criminals' 
code, being oral, lacks the precision necessary to identify
ing the violations of high-status personnel who do not 
want them identified. Note, for example, that the code 
prohibits interference with the interests of fellows and 
asks that fellows be loyal to each other. As indicated 
earlier, this rule is somewhat comparable to the law of 
larceny, which asks that citizens not interfere with each 
other's rights to private property. But while the law 
of larceny is stated precisely, the rule for organized crim
inals is stated so imprecisely that very few underlings can 
appreciate the fact that the rulers are actually rule viola
tors. 

If an underling is told that he cannot establish a lottery 
enterprise in a certain part of town because a lottery op-

42 Compo.rc a Nazi law of J unc 28, 1935: "Whoever commits an action which 
tho law declares to he punishable or which is deserving of punishment. according 
to the lundamental Idea 01 a penal law and the sound perccption 01 the people, 
shall b. punished. II n. detclminatc pcnal law Is directly applicable to the 

eration already is being conducted there, he can ration
alize the decision as an honorable one that is based on the 
principle that one should not interfere with the interests 
of a fellow organized criminal. But when the ruler makes 
an honorable decision that he henceforth will be in a 
kind of partnership with all bookmakers in a certain 
area, the bookmakers are not quick to note that both the 
ruler's decision and his action are in violation of the code. 
Similarly, if one criminal starts competing with another 
criminal, the ruler may find it expedient to have him 
killed, thus enforcing the rule against interfering with 
another criminal's interests. But in ordering the killing 
the ruler is by no means being guided by the code saying 
that one should not interfere with the interests of another. 
The "law of larceny" does not apply to him-the king 
can do no wrong. 

Similarly, the lack of precision in the code enables the 
leader to run his "family" organi.::ation primarily on the 
basis of information received from informers, while at 
the same time enforcing with a gun the idea that in
formers are the lowest form of life. The role of the 
Buffer, which we described earlier, is partly the role of an 
informer. The Buffer, like the Underboss and other 
couriers, gets information about any defections or sus
pected defections in the organization from other informers 
and passes it on to his Boss, thus allowing the Boss to 
interfere with the interests of his fellow criminals. 

The rulers' positions of power are also protected by 
the confederation's judicial system, which has been de
vised to give advance notice that violators of the code 
will be punished. There are two basic systems, one refer
ring to conflicts in which both disputants are members 
of the same "family," the other to disputes between two 
men who each report, through a hierarchy of ranks, to 
a different Boss. In either case, the distinction between 
tort and crime is unclear. One who claims that another 
is interfering with his criminal interests is at once a 
plaintiff in a civil suit and a complainant in a criminal 
case. If two members of the same "family" are quar
reling, it is expected that they will follow the admonition 
to settle their differences quietly, without violence, so as 
not to antagonize the citizenry. If they cannot come to 
an agreement, one of them lodges a complaint with their 
Lieutenant, who makes a judgment on the matter. The 
accused is sornetimes permitted to present his defense, 
sometimes not, depending on the conclusiveness of the 
evidence and the seriousness of the charge. The judg
ment has the function of the warning given to the gen
eral public by the criminal law. Thus, it is advance 
notice to all concerned that henceforth the arrangements 
will be as adjudicated. If one of the parties to the 
quarrel does not heed the "notice," he is punished or ex
ecuted by the man making the decision, not by the man 
with whom he has been quarrelling. The punishment 
can be a public reprimand, a slap in the face, a roughing 
up, or a beating. Reprimands and corporal punishments 
are administered in the presence of the offender's close 
friends and associates, as a demonstration of his weak
ness. Economic sanctions arc also involved, through a 
system of guilt by association-"If he has done something 

nction, it shall be punished according to the law, the basic idea of which fits 
it best." This law is discussed in Lawrence Preuss, "Punishment by Analogy in 
Nationalist Socialist PennI Law," Journal 0/ Criminal Law and Criminology, 26: 
8·17, March-April, 1936. 
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so bad that Johnny slaps him, he will bring heat, so I 
don't want to be a business associate of his." 

When the disputants are members of different 
"families," the procedure is essentially the same. Each 
is required to report his problem to his Lieutenant. The 
two Lieutenants confer at a meeting called a "sit down," 
and if they can come to an agreement, they issue a 
"notice" regarding subsequent arrangements. If they 
cannot come to an agreement, they refer the case to each 
of their Bosses, who then meet, reach an agreement, and 
issue the notice. r f the two Bosses cannot agree, the 
matter is a very serious one and it is referred to the Com
mission, which issues the notice. The notice gives the 
adjudicating body (be it Lieutenant, Boss or Commis
sion) , but not the disputants, the "right" to order the ex
ecution of violators. 

By giving the rulers of the illegal government the 
power to assist and reward him, then, the member also 
gives the rulers the right to kill him. This is the basic 
meaning of "illicit government," when viewed from the 
perspective of the participants. Because the operations 
of bookmakers and other low-echelon personnel are il
legal, these men cannot call upon the police and courts 
for prosecution of criminal activities in which they are 
victims. The strong emphasis in the code on being loyal, 
on being rational, on being honorable, and on being in
conspicuous, is an emphasis which gives the rulers a 
monopoly on violence. The code denies to the individual 
his right to legitimate use of the coercive power of the 
state, while at the same time conferring upon his su
periors the "right" to use illegitimate power to control 
him. This is one of the most insidious aspects of orga
nized crime, especially because representatives of the legit
imate government are induced, for a fee, to subscribe to 
the same code. A policeman or political figure who plays 
a role in organized crime transfers his allegiance from one 
government to another. Sometimes the allegiance of en
tire police departments and of all the political figures in 
a ward are transferred in this way. Corrupt officials, like 
other organized criminals, both deny and are denied 
access to the judicial processes of legitimate government, 
while at the same time condoning, in the name of honor, 
the coercive power of totalitarian government. 

In summary, the "men of honor" and "stand-up guys" 
who have assumed positions of p,wer in the confedera
tion of criminals have done so with the assistance of a 
code of conduct stipulating that no underling should in
terfere with their interests, that underlings should not go 
to the police for protection, that underlings should be 
"stand-up guys" who go to prison in order that the'Bosses 
may amass fortunes. All the processes of government 
within organized crime are devoted to enforcing the code 
so that profit can be maximized. The code, in turn, is 
the code of a despot bent on securing conformity to his 
demand that he be left alone to enrich himself at the 
expense of men who shower him with honor and respect. 
The leaders are men who have secured their high 
status and wealth by virtue of a code which gives them 
exploitive authoritarian power, and they are bent on en-

I" Ed Reid. Mafia (New York: New American Library. 1964). p. 31. The .ame 
rule. nppear In The Chambers lournal of 1B92. 
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forcing the mandates and injunctions of the code so that 
their power to exploit is maintained. 

THE MAFIA CODE 

Since there is great similarity between the structure of 
the Italian-Sicilian Mafia and the structure of the Amer
ican confederation of criminals, it should not be sur
prising to find great similarity in the values, norms, and 
other behavior patterns of the members of the two orga
nizations. As mentioned earlier, any organizational 
structure, at least in its governmental aspects, is related 
to the kind of code of behavior members are expected to 
follow. The code of behavior of the Mafia and the code 
of behavior of American organized criminals, in turn, 
are likely to be similar because not any code will do if 
an organization is to operate outside the law for any 
length of time. Two succinct summaries of the Mafia 
code show the resemblance to the code of American 
organized criminals. One statement was made in 1892; 
the other in 1900. 

1. Reciprocal aid in case of any need whatever. 
2. Absolute obedience to the chief. 3. An offense 
received by one of the members to be considered an 
offense against all and avenged at any cost. 4. No 
appeal to the state's authorities for justice. 5. No 
revelation of the names of members or any secrets of 
the association.43 

1. To help one another and avenge every injury 
of a fellow member. 2. To work with all means for 
the defense and freeing of any fellow member who 
has fallen into the hands of the judiciary. 3. To 
divide the proceeds of thievery, robbery and extor
tion with certain consideration for the needy as de
termined by the capo. 4. To keep the oath and 
maintain secrecy on pain of death within twenty-four 
hours.H 

The two statements differ very little. The first spells 
out the dictatorial character of the government, and the 
second mentions criminal activities. These variations 
cuuld well be the consequence of the perspectives of the 
two summarizers, rather than differences in codes them
selves. Both statements indicate that the Mafia creed 
asks the members for the same kind of behavior asked by 
the American organized criminals' creed-loyalty, honor, 
secrecy, honesty, and consent to be governed, which may 
mean consent to be executed. Except for the last item, 
these are the attributes of honorable men everywhere, and 
even honorable men agree, as a part of their citizenship, 
to the death penalty for traitors. Tyler only exaggerated 
slightly when he said the rules very well might have been 
written for the Three Musketeers (one for all and all for 
one), for the Industrial Workers of the World (an injury 
to one is an injury to all), for the Irish Republican Army, 
for the Mau Mau, for the Hatfields or the McCoys, or for 
delinquent gangs struggling over turf or waging a battle 
against officialdom:';' The code expresses hostility toward 

14 Cutrera, op. cit., supra note 23; cited by Anderson, op. cit" .Iupra note 11, 
at p. 30B. 

4.1 Tyler, Organized Crime ill Anwrica, op. cit., supra note 3, nt p. 333. 
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the authority in power while at the same time recognizing 
the need to acknowledge its might. 

Despite the clear evidence that the Sicilian Mafia has 
a structure similar to that of any rationally devised bu
reaucracy, authorities are not convinced that the orga
nization was, or is, much more than an informal agree
ment to abide by the behavioral code. Mosca reports 
that a Sicilian-Italian dictionary of 1868 defines the Mafia 
as a neologism denoting ,any sign of bravado, a bold show, 
while a dictionary of 1876 defines it as a word of Pied
montese origin somewhat equivalent to "gang." 40 Thus, 
in the nineteenth century the term was defined both as an 
attitude and as a group of men. This pattern has been 
carried forward by Barzini, who says that in one of its 
meanings the word should be spelled with a lower-case 
"m," while in the other meaning the word should be 
capitalized. 

The lower-case mafia is a state of mind, a philoso
phy of life, a conception of society, a moral code, a 
particular susceptibility, prevailing among all Sicil
ians . .. They are taught in the cradle, or are 
born already knowing, that they must aid each other, 
side with their friends and fight common enemies 
even when the friends are wrong and the enemies 
right; each must defend his dignity at all costs and 
never allow the smallest slights and insults to go un
avenged; they must keep secrets, and always beware 
of official authority and laws . .. A Sicilian who 
does not feel these compulsions should no longer con
sider himself a Sicilian . .. Mafia, in the second 
and more specialized meaning of the word, is the 
world-famous illegal organization. It is not strictly 
an organized association, with hierarchies, written 
statutes, headquarters, ruling elite and an undisputed 
chief. It is a spontaneous formation like an art
colony or a beehive, a loose and haphazard collection 
of single men and heterogeneous groups, each man 
obeying his entomological rules, each group upper
most in its tiny domain, independent, submitted to 
the will of its own leader, each group locally impos
ing its own rigid form of primitive justice. Only in 
rare times of emergency does the Mafia mobilize and 
become one loose confederation;!' 

The notion that the Mafia is more of an attitude than 
an organization was also taken by Premier Mussolini's 
Chief of Police, Cesare Mori, who was in charge of the 
drive against the Sicilian Mafia in the 1920's: 

The Mafia, as I am describing it, is a peculiar 
way of looking at things and of acting which, through 
mental and spiritual affinities, brings together in 
definite, unhealthy attitudes men of particular tem
perament, isolating them from their surroundings 
into a kind of caste. It is a potential state which 
normally takes concrete form in a system of local 
oligarchies closely interwoven, but each autonomous 
in its own district:J8 

40 Caetano lVIosc8. Encyclopedia 0/ tile Social Sciences (New York: Macmillan, 
1933). Vol. x. p. 36. 

47 Bonini, op. cit., .!"pm nt ill" 253-251. 

In this short statement, there are at least six words or 
phrases ("caste," "potential state," "concrete fonn," 
"system," "oligarchies," "autonomous") which refer to 
structural or organizational aspects of the Mafia, not 
to attitudes. This kind of oversight could occur in two 
ways. First, many writers are not aware that there can 
be organization without the written rules, formal pro
cedures and organizational charts similar to those of a 
governmental bureau or department. Second, police must 
necessarily be more interested in capturing individual 
criminals than in worrying about the structure of organiza
tions. Since attitudes belong to individuals, while "hier
archies" belong to organizations, even Mussolini's prefect 
of police overlooked some of the evidence he needed to 
help him in his organized crime drive. A number of 
men-with common attitudes, a hierarchy of authority and 
power, a system for accepting or rejecting applicants, and 
a system for policing the behavior of the participants-is 
an organization, even if the goals are not precisely stated. 
Formal fraternal organizations invent positions, roles and 
rituals in order to maximize the commitment of the 
members, and in that way they develop attitudes of 
brotherhood and kinship. The Sicilian Mafia started 
with brotherhood and kinship and developed the struc
ture necessary to a government and bl1sness organization 
as well as to a fraternity. 

In the previous sections we have stressed the notion 
that the code of "omerta," like the code of "right guys" 
everywhere, supports extra-legal principalities by making 
it seem chivalrous to comply with the wishes of strong 
men seeking out their own interests in a particular ter
ritory. The basic principle of justice in the Sicilian 
Mafia, as in American organized crime, is deterrence 
from deviation by means of the threat of certain, swift, 
uniform and severe punishment. Another principle, 
usuaIly overlooked because it does not mesh with observa
tions of the "typical" American gangster of the 1920's 
and early 1930's, is humility and "understatement" in 
relationships of power. Again there is an analogy with 
American upper-class culture, which decries ostentation. 
A Mafia Don in Sicily, a ruler of aNew York "family" 
of organized criminals, and a New England blueblood 
have one thing in common-they are all "above" the 
petty rules which demand conspicuous consumption for 
those who would climb the social ladder. 

In the Sicilian Mafia, a man's rank is determined by 
the amount of fear he can generate, but the man with 
the clearest halo of fear around him is not distinguish
able, in manner of living, from those who fear him. His 
manner is majestic, but humble. When in 1943 Amer
ican soldiers met the Mafia chief of the area being in
vaded, if not of all Sicily, they probably expected to find 
him well manicured, diamond studded, and dressed in a 
$400 silk suit and alligator shoes. They found an old 
illiterate man, dressed in his shirt sleeves and suspenders, 
whose whole game seemed to be that of de-emphasizing 
appearances. He did not change even when the Allies 
nicknamed him "General Mafia." In almost direct con
trast, a bandit enlisted by this Mafia chief to help in a 
political fight a few years later was a twenty-three year 

·is Cesare Mori, The Last Struggle with the Mafia (London: Putnam, 1933), 
1'1'. 39-40. 
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old "tough" who came to a meeting bedecked with a cal
enda: wristwatch, a golden belt buckle, and a diamond 
solitaire ring. He was said to dress better than business
men or lawyers, and the press referred to him as "the 
King of Montelepre." 

The sa.me ki.nd of understatement on the part of the 
leaders, and the Rame kind of contrast with the demeanor 
of the underlings, is found in American organized crime. 
Mr. Vito Genovese, head of a New York "family" and, 
before his current incarceration, kader of the nine-man 
All-American "Commission," had at the time of the Apa
lachin meeting in 1957 been invested with charismatic 
qualities by his followers. He was almost revered, while 
at the same time being feared, like an Old Testament 
divine. Even his name had a somewhat sacred quality, 
with the result that he was sometimes referred to as "a 
certain party," rather than by name. There was, in 
short, more than the kind of envy, awe, or even fear com
manded by an ordinary immigrant who has accumulated 
twenty-five to thirty million dollars. Yet at the time of 
the Apalachin meeting Mr. Genovese lived in a modest 
house in Atlantic Highlands, New Jersey, drove a two
year-old Ford, and owned not more than ten suits, none 
of which had been purchased for more than about a 
hundted dollars. On the dusty top of a dresser in his 
bedroom stood cheap plaster sta:tues of saints. His chil
dren and eight grandchildren visited him frequently, and 
he personally cooked meals for them. 

The contrast with the demeanor of underlings who 
ostentatiously display their new-found wealth is obvious. 
The police in one city were unaware of the importance of 
a man who was in fact a highly placed Underboss until 
they were able to observe his participation in a meeting. 
First a dozen men, known to be quite high-ranking, ar
riveci in their air-conditioned automobiles, some of them 
with chauffeurs. Their manners and style of dress were 
not "flashy," but they were impeccable. After they had 
been assembled for a few minutes, a small man, dressed in 
a shiny-seated black suit and carrying a bag of ' his wife's 
home-made peppers, entered the room. All those in 
attendance jumped to their feet and whipped off their 
hats. The man addressed the group in Italian, harangu
ing them about their behavior on a particular issue. 
After speaking for about fifteen minutes he left the room 
abruptly and walked to the nearest subway station, where 
he took the next train home. The meeting broke up 
upon his departure, the remainder of the group driving 
off in their expensive automobiles. 

Ostentatious display of wealth or power is gen
erally frowned upon in the brotherhood. Big houses 
such as Joe Barbara's are rare. A mafioso may have 
a substantial fortune tucked away, as a good many 
have, but the ancient tradition requires him to live 
an outwardly modest life. He has his Cadillac or his 
Chrysler, bought for cash, and almost always at least 
one mistress; the number depends on his standing in 
the brotherhood. Home, however, is often a two
family house with overstuffed furniture, antimacas
sars on the chairs, five-and-ten ceramics and all the 
other trappings of a stuffy middle-class European 

;0 Frederic Sondern, Jr., Brotherhood 0/ Evil: The Mafia (New York: Farror, 
Siraus ond Cudahy, 1959), p. 55. 
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household, Here he is the soul of respectability-an 
affectionate husband, a kind father, usually temper
ate and a faithful worshipper at his church.49 

Lewis attributes the fashion of understatement in the 
demeanor of Sicilian Mafia leaders to linguistic confusion 
arising out of the similarity between the words cc omerta" 
and ccumila"-manliness and humility. "Many illiterate 
Sicilians have combined the two words to produce a hy
brid of mixed pagan 'lnd Christian significance. The 
virtuous man is in Mafia fashion 'manly' and silent, and 
as a Christian humble." 00 The matter probably is not so 
simple, even in Sicily. Certainly the incidence of great 
humility among top American rulers is much less than the 
incidence among Sicilian Mafia leaders in the past. 
Humble men like the two described above are rare, either 
inside or outside American criminal organizations. 

The similarities in the behavior of some American 
rulers and the typical Sicilian Mafia ruler make it tempt
ing to conclude that the Americans have merely trans
planted a Sicilian behavior pattern, complete with the 
confusion of manliness and humility. The differences, 
as indicated by the lavish displays of wealth on the part of 
other American leaders, challenge this conclusion. A 
more plausible explanation can be found in the observa
tion that most of the American men have not yet "ar
rived." Since their power and positions of high status are 
not yet secure, they behave more like the newly-rich than 
'like the .old New England families constituting the upper 
class. One can afford to neglect a personal display of 
power only if his position of power is secure. On the 
other hand, ostentatious display is a sign that one is only 
climbing the status ladder, as indicated in the behavior of 
underlings everywhere. 

Taken as a group, American rulers of organized crime 
are still on the way up, as compared with Sicilian Mafia 
rulers. The former are non-joiners, As respectable citi
zens have moved to the suburbs, they have moved with 
them. They live quiet lives with their families. They 
do not participate extensively in the activities of the resi
dential communities where they live. Perhaps their non
participation is not all a matter of choice. Probably some 
of them are excluded from sailing weekends and debu
tante balls not because of their illegal activities but be
cause they do not have the social graces and social 
background which make them eligible to participate. As 
the old leaders attempt to show exclusiveness by means of 
understatement, the new leaders are as yet excluded by 
means of understatement. But some of them are making 
the adjustment; they have reached the top of the illegiti
mate social ladder and are using the wealth and status 
acquired there to get them near the top of the legitimate 
social ladder. One New York leader even went to a 
psychiatrist to try to overcome his inferiority feelings 
about his inadequacy in social situations. As such feel
ings are overcome among the rulers-as they gain more 
power, as they extend their influence to wider and wider 
circles of economic, social, and political activities-they 
will attain the self-confidence and poise necessary to re
frain from displaying one's wealth to the world. 

roo Op. cit., note 13, nt p. 37. 



50 

American leaders are not far away from this condition. 
They do not have the "humility" that requires them to 
dress and act like Sicilian peasants, because they have 
not seized power over Sicilian peasants, as the humble 
rulers of the Sicilian Mafia have done. But most of them 
do have the "humility" that requires them to dress and 
act like American businessmen, rather than like charac
ters in a "B" movie about Chicago gangsters, because 
they have seized, and are continuing to seize, power from 
American businessmen. As we will show later, under
lings in American organized crime are beginning to fol
low the Bosses because the latter are men of wealth, 
rather than revering them as divines or fearing their 
guns. The danger to America is that respectable busi
nessmen will follow the same men, on the ass1.lmption 
that they are deserving of respect because they are 
wealthy. As time goes on, Bosses and underlings alike 
will try to facilitate our support by adopting the system 
of understatement used by American upper-class citi
zens, rather than the system of understatement used to 
impress working-class groups, as Mr. Genovese did, and, 
before him, the crime bosses now given the derogatory 
title, "the moustaches." 

We repeat that immigrants living together in close as
sociation are likely to retain their homeland character
istics, especially those of a psychological nature, for 
greater periods of time than are immigrants who scatter 
through a city or nation. After about fifty years in 
America, Sicilian and Italian groups have been absorbed 
by the culture of America. Their need and their desire 
to interact and cooperate with groups and individuals 
outside their own circle in order to gain a larger share 
of the good things of American life have been factors in 
this acculturation process. This generalizati.on applies 
to those Sicilian-Americans and Italian-Americans who 
occupy positions in criminal organizations as well as those 
who do not. What appear to be Sicilian Mafia behavior 
patterns can be seen in the behavior of those older Amer
ican organized criminals who came from Sicily or Italy. 
But the same behavior patterns can also be seen in the 
behavior of Americans who are not of Sicilian or Italian 
extraction, be they organized criminals, unorganized 
criminals, or completely respectable citizens. The Mafia 
behavior patterns observed among organized criminals 
are, at most, adaptations of old behavior patterns to the 
American scene. They might even be independent in
ventions. They are not importations. They are essen
tial to any established order, authority, or institution. 
American organized crime is dominated by men of Si
cilian and Italian origin, but it is a lineal descendant not 
a branch of the Sicilian Mafia. 

PATTERNS OF AUTHORITY AND 
RECRUITMENT 

The internal arrangement for governing organized 
'~me is not democratic. It is authoritarian. There are 
no general elections. The rights of the members are the 
rights given them by a dictator. Even a dictator, how-

ever, must establish and maintain the consent of the gov
erned, and for that reason alone there always are cracks 
in the totalitarian monolith. No known process of re
cruitment and indoctrination will produce a sense of de
cency and morality-a sense of honor-so deep that there 
will be absolute obedience to the indoctrinator, even when 
the indoctrination is supplemented by the threat of death 
for nonconformists. Yet the leaders of organized crime 
keep trying, and the fact that organized crime continues 
to flourish is evidence that they have some degree of 
success. 

They succeed in part because they are controllers of 
a large business enterprise, as well as the rulers of an 
i1lici~ government. Perhaps the principal advantage they 
have over legitimate government is an almost unlimited 
supply of funds to be offered as rewards for effective 
business behavior. Democratic government cannot offer 
a reward of economic wealth to any citizen who is not 
disloyal to it. Totalitarian government, which controls 
economic life and social life as well as political life, can 
do so. Maybe it is for this reason that young men eagerly 
seek membership in criminal syndicates, even if they 
know that the probability of getting killed on orders from 
a "stand-up guy," a "man of honor," is high. There 
are few members of organized crime who have not at 
some time feared that they might be the subject of the 
next "hit," and "social life" among organized criminals 
consists at least in part of devising protective devices 
which amount to insurance against being killed by one's 
best friends. One of these devices is absolute obedience 
to the ruler. 

Yet the fact that a Boss heads an organization which 
is a business as well as a government also poses serious 
administrative problems for him. Most of all, the busi
ness character of his enterprise makes it necessary for 
him to recognize and reward technical competencies. 
Men with highly prized skills cannot be "ordered" to 
perform in certain ways, as a dictator demanding abso
lute obedience would have them do. The patterns of 
authority, influence, recruitment, decision-making, and 
communication established for totalitarian government 
are different from the patterns established for productive 
and profitable business enterprise. 

Authority in organizations can be divided into two 
major types. One type rests on rank, or simply incum
bency in a high-status position. Persons occupying higher 
ranks initiate rules rather arbitrarily, "for the good of the 
system." These rules are implemented primarily by im
position of punishments for violation. ("I cannot make 
you do it, but I control the agents of power who can 
make you wish you had done it.") In a system of rank 
authority, subordinates consent to being governed by per
sons of higher rank, but they do not necessarily believe 
that these persons possess superior knowledge. They ac
cept the system because they have been taught that it is 
their duty to do so and because it is painful to do other
wise. Ideally, judgments of the rationality 01' morality 
of action based on orders from above are not to be made. 
If they are made, they are to be set aside, and the re-
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action is to be to the position of the person giving the 
command. 

The second type of authority is the authority of the 
"expert." It rests on possession of technical knowledge 
and skill rather than on rank. Here, the subordinate 
"believes in" the rules he is expected to foIlow, as he 
does in a system of rank, but he defers to the expert 
knowledge of his superiors because he expects that their 
knowledge will somehow be used for his benefit. The 
system of "expert authority" is democratic in the sense 
that the subordinate confers "superiority" on some of 
bis feIlows because he is convinced that they can help 
him. A doctor's orders to his patients, a foreman's in
structions for simplifying a work task, and a stock broker's 
instructions to his clients are all examples of technical 
authority. 

Both types of authority are likely to be present in any 
organization. While the system of authority in totali
tarian government is ideally one of rank, the system in 
complex business enterprises is ideally one of expertise. 
When the two systems get intermingled, as they do in the 
criminal organization which is both a confederation and 
a cartel, one cannot be sure that subordinates obey orders 
because of a sense of duty, because of the fear of conse
quences of disobedience, because of anticipation of per
sonal benefit, or because of some combination of these. 

We believe that the history of organized crime since 
1931 shows a tendency to shift from a system in which 
rank authority was dominant to a system in which author
ity based on expertise is becoming equally important. 
The trend, then, seems to be away from totalitarian gov
ernment bent on securing and maintaining conformity 
to a code and toward economic enterprise. Currently, 
however, both the structure and the operations of illicit 
enterprises point to the indecision and disorder brought 
about by attempting to maximize both patterns at the 
same time. 

We have seen that the term "Button" or "Button Man" 
is used to refer to the lowest-echelon workers who are 
also members of confederation "families." Some writers 
believe that the term developed from the idea that these 
positions are on the lowest level of a system of rank 
authority. Men occupying the position carry out the 
orders of a hierarchy of leaders who merely "push the 
button." While there is no way of knowing whether or 
not this derivation is correct, it is clear that the term 
"Soldier," also used to refer to lower-echelon men, sym
bolizes the worker's obligation to follow orders handed 
down by men of higher rank. If Soldiers did in fact 
react automaticaIly to orders from above, which would 
mean that they never got aspirations and ambitions of 
their own, then a crime syndicate would be a perfect 
example of a rank-oriented system of government. We 
know that such perfection is not present, however. Even 
legitimate military organizations and similar tightly knit 
chains of legitimate command operating in multi-group 
societies like ours are not able to maintain absolute con
trol over the behavior of subordinates. Systems of "total 
power" resting on the authority of rank always become 
something less than "total" at least in part because the 

·'Allrcd Jr. Stanton anu JII. S. Schwartz, TIle Menial ll.,pilal (New York: 
Bn.ie Book., 1954). pp. 260-267. 
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authority of the expert cannot be eliminated. We indi
cated earlier that unofficial governments like the Sicilian 
Mafia, underground movements, prisoner organizations, 
and the confederation of American organized criminals 
arise because the strong official government needs the 
"expert" illicit services which some of its citizens de
mand. We see no reason why the same process should 
not occur in illicit governments, with power shifting to 
the experts when the illicit operation demands. 

The rulers of organized crime have from the beginning 
found it necessary to recognize and reward the special 
kinds of technical competence possessed by men occupy
ing the various positions making up the organization. 
When the system of rank authority is dominant, these 
technical competencies are concerned either with estab
lishing order or maintaining order. "Autonomy within 
limits" 01 is granted to indoctrinators, recruiters and train
ers ("stand-up guys"), and to Enforcers and Executioners. 
When the problem is one of making profits, the rulers 
must grant some autonomy to occupants of even the low
echelon positions calling for skills such as those of the drug 
wholesaler, the lottery operator, and the bookie. When 
the illicit business becomes big, and when the profits of 
illicit business are invested in licit businesses run illicitly, 
there must be some acknowledgment of the authority of 
the accountant, the lawyer, the Corrupter and the 
Corruptee. 

Such experts ca'nnot be dictated to about technical 
procedures by which they are to achieve their tasks, so 
decisions as to actual work procedures are necessarily 
left to them. This does not mean that complete auton
omy is granted, however. Since the operations of or
ganized crime still must be kept secret, conformity to the 
code of conduct continues to be essential. Autonomy 
must therefore be limited, even in te_chnical areas. For 
example, an accountant who nowadays becomes a mem
ber of a syndicate soon stops practicing the profession of 
"accounting" and starts practicing "illegal accounting." 
His membership makes him a "citizen" who must foIlow 
the mandates and obey the injunctions of the organiza
tion's code. His skills as an accountant, then, must be 
used in activities of direct interest to, and under the 
direct control of, the Boss who has the power of life and 
death over him. The basis of his decision-making is 
transformed from "technical" or "expert" to "technical 
within the framework of a system of ranks." 

In any organization, the patterns of communication 
and the pattern of decision-making are closely related 
to the pattern of authority. The amount and kind of 
communication among the participants are consiste-nt 
with the expectation regarding the kind of decision
making at each point. A special pattern of decision
making, in turn, is closely associated with each of the 
two authority patterns described above. When a principal 
goal of the organization is security or secrecy, each 
subordinate has an area or activity to control, and each 
supervisor has the duty of controlling subordinates. 
Further, when secrecy is a problem, as it has been for 
organized criminals, possession of highly developed tech
nical skill is not as important as evidence of "rightness" 
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and possession of "muscle" which can be used to coerce 
conformity. Generally speaking, members of "families" 
have been expected to place themselves almost com
pletely at the disposal of the rulers, to be used as the 
latter see fit. In order to maintain the conditions of 
restriction necessary to protecting the ruler's positions of 
power, and in order to keep operations secret from the 
police, low-level employees were denied, and still are 
denied, extensive opportunities to make decisions. Be
cause of the illegal character of organized crime, a leader's 
fame and fortune can be seriously damaged if improper 
decisions are made at the lower levels. Decision-making 
is therefore concentrated at the top of the hierarchy. 

Communications to the outside world must be through 
"channels." Organizations concerned with security must 
be arranged so that the leader, be he warden of a prison, 
chief of police, or ruler of a crime syndicate, can control 
the messages going to the outside world. If anyone on 
the inside may make speeches about the organization, any
one can weaken the security control needed by the leader. 
Communication to the outside must be channeled through 
the man in charge, and arrangements for minimizing de
cision-making at the lower levels must be made. In or
ganized crime, lower-echelon men have been permitted 
to make only those types of decisions, and to make only 
those communications to the outside, which prior study by 
the rulers has shown to be of no danger to operational 
security. 

The concentration of decision-making at the top and 
the stress on communication through channels can be 
observed in internal communications as well. A key fig
ure here is the Buffer, who also plays the role of courier. 
Although the men playing this role have established such 
a close relationship with the Boss that their pronounce
ments often arc taken as commands, the Boss expects them 
to make a minimum number of decisions about their 
work. In his affairs with the men on the street, the ideal 
Buffer is a kind of robot who asks questions, carefully ob
serves the conduct of the persons in his charge, and re
ports rule violations and suspected rule violations, as well 
as other information, to his governor for action. He then 
carries the ruler's decisions back to the men at the operat
ing level. Viewed from the perspective of the lower
echelon men, he could be considered a paid "rat," "fink," 
or "stool pigeon," for his business is that of informer. 
Yet, paradoxically, he is engaged to report on, among 
other things, any signs that the men in his charge might 
be "rats," "finks," or "stool pigeons." Since the organi
zation is illegal, it must be authoritarian; and since it is 
authoritarian, it must restrict decision-making and control 
communication channels. 

Similarly, the Enforcer must be permitted to make a 
minimum number of nontechnical decisions. Like thc 
Buffer, he is cxpect.cd TO uehave something like an arche
typal traffic policeman, who merely cites violators and 
leaves any decis:ion·ma~jng about guilt to the courts. He 
has no authority to punish or to make decisions about 
punishment. The power to punish is centralized in offi
cers and a board which can maintain an over-all view of 
organizational activities. Too many errors would occur 

~2 Amitni Etzioni, uQrganizationnl Control Structure," Chapter 15 in James C. 
J;f~6~i. Editor, flandbook 0/ Orgnni:ations (Chicngo: Rand McNally, 1965), pp. 

if decision-making about infliction of punishments were 
permitted to occur on the lower levels, where the per
spective on organizational activities is rather narrow. 
Moreover, if the Enforcer were permitted freedom to de
cide who should be punished or executed, he might decide 
to execute his superiors. 

This system in which the Enforcer is not permitted to 
make decisions about imposing punishments is useful to 
the top-echelon men who order the punishments, for it 
gives the lower-echelon men the impression that they are 
controlled by an impersonal organization or "system," 
rather than by an individual. An execution becomes im
personal when it is known that the executioner will be ex
ecuted if he tries to give the condemned man a "break." 
It really is not impersonal, however, if a solitary man at 
the top makes the decision. Confusion is introduced 
among lower-echelon men by the custom of calling an or
ganized crime unit "the mob," "the organization," "the 
syndicate" or "the family." Such terms, like restriction 
of decision-making among Enforcers, perpetuate the 
myth that killings are impersonal. Things might be 
much different if lower-echelon men stopped calling the 
unit controlling them a "syndicate" and started calling it 
"Mr. Jones' system for extorting from me a part of the 
profits of my illegal business." The code is designed to 
insure that this change in terminology does not occur. 
Moreover, the monetary rewards for participation are 
high. A belief in order is supplemented by an opportu
nity to become wealthy. 

Because the rulers of "families" aho are the controllers 
of the business enterprises of their private governments, 
they have available to them one important control device 
not ordinarily available to the heads of legitimate rank
oriented systems such as an army, a police department or a 
prison. The device is money. Bosses can offer tremen
dous financial opportunities to persons who will become, 
and remain, subordinate to them, thus increasing their own 
incomes. Etzioni has pointed out that the means dis
tributed among various organizational positions for con
trol purposes can be exhaustively classified into three 
analytical categories: physical, material, and symbolic. 
The application of physical means for control purposes 
is coercive power,' the usc of material means for control 
purposes is utilitarian power,' and the use of symbols, in
cluding symbols of prestige and esteem as well as love 
and acceptance, is identitive power.G2 Organized crim
inals use all ~hree kinds of power, as do the administra
tors of most other organizations. Identitive power is 
found in inducements to be "right," loyal, and honor
able; utilitarian power in the allocation of money in 
huge amounts; and coercive power in the allocation of 
punishments; 

In organized crime, manipulating and balancing the 
use of the.se three kinds of power is a complex operation 
because both governmental operations and business op
erations are involved. The former requires use of much 
coercive power and identive power while the latter, by 
definition, requires a stress on monetary reward. Of 
necessity, conformity to the code must be maintained by 
means of a system of rank authority, with its emphasis on 
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punishments for nonconformity (coercive power). Yet, 
also of necessity, expertise which contributes to increased 
profits must be rewarded with money and prestige (util
itarian power and identive power) . 

Punishment is the response to deviation from form, and 
financial rewards are the response to furthering organi
zational ends, in this case the maximizing of profits. 
Since all members of organized crime "families" now 
must be conformists while some of them also are good 
profit makers, there are flluctuations between the use of 
coercion as a response to rule violation (especially vio
lation of rules prohibiting underlings to join with others 
to take a larger share of the profits) and the use of re
wards for making contributions to the flow of profits. 
These fluctuations make understandable the seemingly 
strange fact that organized criminals are at once well in
tegrated into a somewhat impervious society of "honor" 
while at the same time they maim and kill each other 
with a frequency unheard of in legitimate organizations. 

If one's duty is only to be loyal to a code of conduct, 
then it is impossible for him to earn rewards for out
standing or extraordinary performance. He is either loyal 
or he is not. Thus, an organized criminal who maintains 
the code of silence cannot logically be rewarded for doing 
so; he can only be punished for not maintaining it. Yet 
in at least two respects reward and punishment become 
confused in this area, just as they do in areas of legitimate 
behavior. First, a criminal might be rewarded by his 
ruler for doing his duty under extraordinarily difficult 
circumstances, such as maintaining silence under pro
tracted questioning by the police. Such "hero awards" 
are sometimes given by ,'legitimate society to persons who 
have only done their duty, but under difficult circum
stances. For example, a policeman whose duty it is to 
catch criminals might be rewarded for capturing an 
especially dangerous or notorious criminal. Second, 
rewards are given for not having been punished. If one's 
duty is to be a "stand-up guy," then by definition a "stand
up guy" is one who is not caught being something else. 
Evidence of failure to do so as expected, which means 
that a rule has been violated, is evidence of refusal to do as 
expected, and it results in punishment for the violator. 
Rewards, primarily in the form of a larger share of the 
profits, cannot be awarded as inducements to be a "stand
up guy." That is one's duty. They can be awarded 
only to persons who have not been punished for failing 
to do their duty. Thus, a man who has a number of 
bad conduct reports may be barred from the reward of a 
lottery operation of h:\s own, but a man who has no bad 
conduct reports has only behaved as he is supposed to 
have behaved. In either case, the man's destiny is in the 
hands of his paternal.istic boss, who gives him what he 
wants to give him. 

Except in the case of "hero awards," then, increased 
income, promotions, and symbols of status are now given 
for satisfactory performance of the duty of conforming to 
the code. So far as the code is concerned, the member's 
duty is to be "on duty," and status symbols are therefore 
withheld from those who show evidence of not being on 
duty. As indicated above, in the administration of this 
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negative system for evaluating members, publicly ad
ministered reprimands and minor punishments are used 
in accumulating evidence regarding unsatisfactory per
formance. These actions serve as advance notice that 
continuation of undesirable behavior will be more severely 
punished by bodily harm or death. 

Further, just as the reprimands given by a prison's 
disciplinary court are viewed by inmates as "black marks" 
against the chances for parole, so indications of a Boss's 
disfavor are viewed by organized criminals as "black 
marks" against the opportunity for advancement and job 
security. They are signs that performance with regard 
to the organization's integrating code has been unsatisfac
tory and that, therefore, the culprit's profits should not 
be increased. No matter what the degree of a member's 
expertise, it is impossible for him to be a "better criminal" 
than one of his colleagues. He might be wealthier than 
his colleagues, and he might possess more status symbols 
than they do, but these are not rewards for being a good 
criminal who obeys the code. They are rewards for being 
a good businessman who at the same time is not a bad 
criminal. 

We are now witnessing the passing of the days when the 
rulers of organized crime had to devote most of their time 
and intelligence to insuring that their members were not 
bad criminals. Either the rulers are becoming so respect
able, and thereby insulated from law-enforcement proc
esses, that strict conformity is no longer essential, or they 
are securing such a degree of conformity that defection is 
no longer much of a problem. There has been a gradual 
shift from the use of coercive power to emphasis on the 
use of the other two types as well. Since governments 
tend to monopolize coercive power, any shift from coer
cion to material reward would mean that the criminal 
organization is becoming less like a government and more 
like a big business, a cartel. This seems to be the case. 

During the period of national prohibition, the illicit 
governments controlling persons engaged in the produc
tion and distribution of alcohol were ruled primarily by 
men who, in prison life, would be called "toughs," 
"hoods," or "gorillas." Wild and somewhat public vio
lence, principally against members of rival gangs, was the 
order of the day. Further, within individual syndicates, 
executions of nonconformists were sometimes performed 
almost capriciously in an effort to maintain rank author
ity. As time has passed, control has been shifting to men 
playing the role prisoners label "merchant," "peddler," or 
"politician" and to men whose role is similar to the type 
prisoners call "the real man" or "the right guy." The 
judicial process functioning on both the "family" level 
and the Commission level, discussed above, now makes it 
"illegal" for even a Boss to exercise his power totally. 

Further, huge investments in licit as well as illicit busi
nesses have made it necessary to create a position called 
Money Mover, outside the system of rank. Men occupy
ing this position cannot be "ordered" in the way a Soldier 
could once be ordered. The Money Mover is a kind of 
"treasurer," but, significantly he works for the "family," 
or some part of it, rather than for the Boss. He is an 
expert who goes into a vague kind of partnership with any 
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family member who needs his expertise. In the course of 
the McClellan Committee hearings Mr. John F. Shanley, 
then head of the Central Investigation Bureau of the New 
York City Police Department, identified and described 
the role of the Money Mover. In doing so, he perfonned 
what social scientists call a "functional analysis," which 
is a way of working backward from observation of func
tion to description of structure. He testified as follows: 

The Money Mover. The main objective of these 
families is the efficient amassing of money. Huge 
amounts of cash from illegal sources pose two prob
lems.. Its true ownership must be hidden, and it 
must be put to work. The greedy overlords con
sider the need to put the money to work quickly 
equal in importance to the need to hide its owner
ship. The money mover provides this service. 

Money movers, reasonably skilled in finances, are 
family members and, although not at policy level in 
systematized crime, are important and trustworthy. 
The money mover handles cash for a clique rather 
than an individual. He may, for instance, handle 
the Profaci or the Genovese "house." There may 
be more than one money mover for each family. 

The cash is given him through a conduit, and 
the profits return to the thugs the same way. The 
money mover knows broadly whose money it is. 
But, it is probably not possible to go beyond him in 
tracing the specific origins, as he does not know. 

The money mover is apt at insulating himself. He 
has fury at his service. He has excellent and wide
spread connections. And he has as a partner an as
tute, unethical businessman. He and his partner 
merge two basic abilities: brains and brawn. The 
partner invests through corporationg, other partners, 
and as an individual. Importing, real estate, trust 
funds, books, stocks and bonds, are typical under
takings. Both the money mover and his partner en
joy some return, but the bulk of the profits go to the 
mob. The object is to invest in legitimate situations, 
but anywhere a quick buck can be made without 
too much risk is not overlooked. Ga 

Loan-sharks often play the role of Money Mover, and 
in this regard they have become at least as important as 
"toughs." Their expertise is needed. Similarly, the ex
perts occupying a "family's" positions for Corrupter and 
Corruptee cannot be "ordered," in a rank-system of au
thority, to perform their duties according to a detailed set 
of procedural rules. 

Yet today the system of rank authority is still present, 
and Money Movers, loan-sharks, Corrupters, and Cor
ruptees continu(' to occupy positions which are closely 
integrated with positions for Enforcers and Executioners. 
The pattern of authority is somewhat of an anachronism. 
The rulers continue to ask subordinates to give them ab
solute loyalty, to be "on duty" at all times, to display 
"respect," and to receive, in return, rewards aIIocated on 
a paternalistic basis. By means of the "code of honor," 
underlings are asked to subordinate all their individual 
--------~--.------

G.'1 McClellnn Committee, supra note 19, at Part If p. 70. 

desires to the welfare of the organization. Not too many 
years ago, such a system of rank authority pervaded the 
army, the police, and prison administration, and similar 
legitimate organizations concerned with security. By be
coming a member of such a hierarchical organization, the 
individual soldier, policeman or guard necessarily gave 
up a good measure of freedom. He could not participate 
in some activities available to the ordinary citizen: he 
might be required to live in prescribed housing, to pay 
his bills promptly, to keep out of bars, to be in bed 
at a certain time at night. He was required to obey 
whatever commands his superior officers gave. In legiti
mate governmental organizations, this system of rank au
thority is rapidly giving way to authority based on ex
pertise, perhaps because the society's needs for maintain
ing security have changed. It would be most surprising 
if it did not also gradually give way in illegitimate gov
ernmental organizations, as these organizations gain power 
and respectability, thus diminishing the need for secrecy. 

At least one "family" already seems to have introduced 
something resembling a democratic legislative process, 
which is not unexpected when an illicit government is 
surrounded by the legitimate processes and procedures of 
a democratic social order. A few years ago a New York 
"family" agreed to implement, in an "unemployment 
insurance" program, the tenet of the confederation code 
asking for loyalty and mutual aid. It was decided, in 
some kind of legislative process about which nothing is 
known, that the "family" would compensate any member 
who goes to jailor prison. The wives and children of 
any imprisoned member are supported, and the member 
receives a kind of "bonus" when he is released. A year 
or two after the decision was made, and implemented by 
assessment of a "tax," a Lieutenant was overheard brag
ging to his friends, "I introduced that bill." Whether 
or not the Lieutenant was factually correct, and whether 
or not the legislative process was as formal as the word 
"bill" implies, the man was revealing his belief that a 
democratic government process was operating. 

RECRUITMENT 

If it is to survive, every organization must have an 
institutionalized process for inducting new members and 
inculcating them with the values and ways of behaving 
in the social system. In the Italian-Sicilian confedera
tion and cartel, the process of admitting new members is 
called "opening the books." It is reasonably certain that 
the books were "open" until about 1958 and that they 
have been "closed" since that time. Taken literally, this 
would indicate that no new members have been admitted 
for about a decade. It is tempting to take such a literal 
position, for it carries the assurance that the "family" 
cartel and confederation organization is on the way out, 
that an important decline in membership and influence 
will occur as soon as the current leaders, who tend toward 
old age, die or are deposed. This is not the case. While 
it may be true that the "books are closed," it also is true 
that in some neighborhoods all three of the essential in
gredients of an effective recruiting process are in opera-
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tion: inspiring aspiration for membership, training for 
membership, and selection for membership. Some re
cruits are deliberately sought out and trained on the 
assumption, implicit or explicit, that without the induc
tion of youngsters the organization will founder. Other 
recruits, usually mature college graduates, are sought out 
because they possess the expert skills needed for modern 
large-scale business operations. Both kinds of recruits 
must now remain for years in a kind of probationary status 
because inducting them into a "family" might change the 
balance of power between "families," thus disturbing the 
peace. 

The most successful recruitment processes are those 
which do not appear to be recruiting techniques at all. 
These are the processes by which membership becomes 
highly desirable because of the rewards and benefits the 
prospective members believe it confers on them. Some 
boys grow up knowing that it is a "good thing" to belong 
to a certain club or to attend a certain university, and they 
know it is a "good thing" because men they emulate have 
or have had membership. Other boys grow up knowing 
that it is a "good thing" to become a member of a crim
inal "family," for the same reason. Because the activ
ities of the cartel and confederation arc illegal, it is nec
essary for aspirants to abandon some of the values of 
conventional society as they learn to aspire to membership. 
They do so because they grow up in social situations in 
which the desire for membership comes naturally and 
painlessly. It is still an honor to be taken into the so
ciety of "stand-up guys," and, moreover, not all the best 
things in life are free. 

It has long been known that in a multi-group type of 
society such as that of the United States, conflicting stand
ards of conduct are possessed by various groups, Dis
covery of the processes leading to the invention of crim
inal subcultures which conflict with the standards of 
conventional groups is now the focus of the research of 
many social scientists. It has for some time been ac
knowledged that the condition of conflicting standards, 
which anthropologists and sociologists call "normative 
conflict," is not distributed evenly through the society. 
Simply stated, persons growing up in some geographic 
or social areas have a better chance than do others to 
come into contact with norms and values which support 
legitimate activities, in contrast to criminal activities, 
while in other areas the reverse is true. Individuals 
who come into intimate association with legitimate values 
wiiI use legal means of striving for "success," while indi
viduals having such associations with criminal values will 
use illegitimate means. McKay has referred to the ac
quisition of desires for membership in either non-criminal 
or criminal groups as an "educational" process, and he 
has pointed out that in many neighborhoods alternative 
educational processes are in operation, so that a child 
may be educated in either conventional or criminal means 
of achieving success.G'1 

Martin has referred to these alternative processes for 
education in the values of conventional society and the 
values of the society of organized crime by reporting that 
in some neighborhoods of South Brooklyn boys grow up 

o' Henry D. McKay, "Tho Neighborhood and Child Conduct," Annals 0/ the 
American Academy 0/ Political and Social Science, 261: 32-42, January, 19-19. 

55 

under two "flags." One is the flag of the United States, 
symbolizing conventional institutions, traditions, and cul
ture, and the other is the flag of organized crime, sym
bolizing traditions quite different from conventional 
American ones."" For syndicate members, recruitment 
of boys who grow up under the "syndicate flag" is no real 
problem, for the boys have in a sense recruited them
selves. Helpful, however, is what Martin calls the "leg
end" of the importance of syndicate men in political, 
economic, and social affairs. A story about the virtues 
of the members of a social group need not be true in order 
to be effective; it can be wholly false or it can be an elabo
ration of some incident that occurred in the past, as most 
legends are. A "stand-up guy" can be made into a re
vered hero, even if that "stand-up guy" also kills and 
"works over" his devoted subjects. A powerful illicit 
cartel can, similarly, become so respectable, once it has 
undermined legitimate political and economic processes, 
that aspirants do not even have to experience any psy
chological conflict as they transfer their allegiance from 
conventional society to criminal society in order to achieve 
its economic rewards. 

In his testimony before the McClellan Committee, 
Mr. Valachi argued, in effect, that in the 1930's the boys 
who were to become recruits to Italian-Sicilian "families" 
of organized criminals trained themselves. As they par
ticipated in boys' criminal activities such as burglary, they 
were observed by the syndicated criminals in the neigh
borhood, who paid special attention to the behavior of 
the boys when they were jailed. A boy who revealed 
nothing about himself or his criminal associates was a 
likely candidate for membership; other boys were not. 
Thus, the recruits trained themselves to adhere to a code 
which put them under the domination of the recruiters. 
This process is stilI in operation. It is old fashioned and 
inefficient, however. Syndicate members now deliber
ately set out to help boys obtain skills that wiII be 
valuable to the syndicate. These include skill in crime 
and personal values about silence, honor, and loyalty
values which make them controllable, as ex-convicts who 
cannot find legitimate employment are co'ntrollable. On 
the streets of Brooklyn the important attribute sought is 
the orientation of the "stand-up guy": 

Some hoodlums are assigned to recruiting . . . He 
learns which kids are good prospects and which are 
not. Like a telephone company public-relations man 
enrolling Amherst se'niors or a California airplane 
plant personnel manager looking over graduate en
gineers from M.LT., he wants the best and the 
smartest. He also wants the strongest, the m,eanest, 
and the most vicious. He starts testing boys at six
teen or seventeen. They are put into teams of six, 
eight, or ten for training. There are rules to be 
fc1lowed by the trainees and rewards to be won. 
Mob injunctions begin with omel'ta) the heart of 
the syndicate code of honor. Silence on pain of 
death; say nothing, know nothing. Drink if you 
wish, but don't get drunk. Avoid narcotics; they 
are all right to seIl, no good to use. The rewards 

G.1 0 p . cit., supra notf} 36, nt p. 60. 
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include money, status, and release from the yoke of 
morality . . . Eventually, the mob men plan bur
glaries for the recruits. There are techniques to be 
taught.5G 

Nowadays, being a "stand-up guy" and being skilled 
in the perpetration of lower-class crimes like robbery 
and burglary is not enough, however. 57 One must have 
the business skills of a purchasing agent, an accountant, 
a lawyer, or an executive. No longer do these skills come 
"automatically" as one climbs the ladder from the shop 
floor to the executive office of legitimate business. Neither 
do they come "automatically" in organized crime if slum 
boys are recruited because they are "honorable" and 
skilled in burglary. College training is needed. "Fam
ily" members are now sending their sons to college to 
learn business skills, on the assumption that these so'ns 
will soon be eligible for "family" membership. One 
particular college has in its student body an over-repre
sentation of the sons and other relatives of "family" 
members. Accounting and business administration are 
the favorite major subjects of the males. 

Not everyone who wants to participate in the businesses 
conducted by crime syndicates can do so. One cannot 
"just decide" to become a "family" member, or to par
ticipate in business ;tffairs controlled by a "family," any 
more than he can "just decide" to become a professional 
baseball player, a policeman, or a banker. His desires 
must be matched by his competence, and by the desires of 
those who control membership in the profession he wants. 
Until recently, "competence" was judged by estimates of 
loyalty and a certain toughness made evident in the con
dition of being "right." But the procedures for selecting 
men for highly desired positions are always more stringent 
than those for positions which are less desirable. Martin 
tells how the selection process operates on the streets of 
South Brooklyn: 

From a safe distance the mob instructors observe 
the operation [of a burglary] and prepare for a subse
quent critique of the job . .. A team that shows 
capacity for avoiding trouble is allowed eventually 
to operate on its own, though it must still get mob 
clearance on each job. Frightened kids are weeded 
out, tougher ones move closer to the day when they 
join the syndicate and achieve the good life.58 

Again we point out that the skills now needed and 
sought are not merely those necessary to "avoiding 
trouble." Relatively unskilled men will always be needed 
to conduct street operations, and these men must of neces
sity be honorable and, thus, exploitable. But because 
organized crime is becoming increasingly respectable there 
is less "trouble" to avoid. The pattern of authority can 
therefore shift from "rank" to "expertise." The man 
who relies alone on the old fashioned virtues of honor 
and obedience will not go far in the organized crime of 
the future, because these virtues are not essential when 
the organization is so powerful that it need not be kept 
secret. Identive power is still prevalent, but we are wit-

0<1 hi, at PI'. 61-62. 
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nessing a shift from respect for a patriarch to respect for 
a "stand-up guy," regardless of age. Respect for men of 
rank is still an important control device, but the deference 
now seems to be as much to a man of wealth as to "the 
old man," as much to a leader of a business as to a 
governor. 

As organized crime has gained power and respectability 
by moving out of bootlegging and prostitution and into 
gambling, usury, and control of legitimate businesses, the 
need for secrecy and security has decreased and the need 
for expertise has increased. If this trend continues, the 
pattern of extreme' totalitarian control will change. Even 
now, neither the multimillionaire Boss nor the millionaire 
Soldier is able to handle alone the complicated problems 
of 'business organization and finance. In criminal life as 
in non-criminal life, fewer and fewer jobs are simple and 
routine. Soon there will be no place in the higher levels 
of organized crime for high school dropouts. As the 
technical competence of even lower-echelon members in
creases, decision-making will be decentralized, and indi
vidual freedom of action will expand. There already are 
signs that each member's frontiers of action are expand
ing. They probably will continue to expand as organized 
crime continues to move away from profit and control by 
violence and toward profit and control by fraud. 

Perhaps, however, we should expect a new wave of 
violence in organized crime before the lines between 
membership and non-membership become blurred by the 
increasing need for workers with the kind of business skills 
which only legitimate society can provide. As the shift 
to the authority of the expert occurs and, concurrently, as 
decision-making is decentralized, opportunities for the 
present unskilled participants to achieve positions of 
power will decrease. 

In legitimate life, government officials, and others, are 
urging that each individual citizen must be given his rights 
as a member of society and as a human being, to justice, 
to a living wage, to human dignity. Most respectable 
citizens are now demanding those rights, primarily in the 
form of opportunities to achieve, and they are rejecting 
governments which will not or cannot make the oppo~
tunities available. We expect that within the next dec
ade the disrespectable citizens who are the underlings of 
organized crime will similarly demand, from the unofficial 
governments that rule them, their opportunities to 
achieve. We can expect them to grow tired of a system 
which denies equal opportunities to low-status personnel, 
even if everyone in the system is relatively rich. If these 
men begin demanding their rights we will witness in the 
ranks of organized crime rebellions comparable in prin
ciple to the current rebellions of Negroes. 

A PROPOSAL FOR STUDY 

One who tries to accumulate data on organized crime 
experiences somewhat the same frustrations as does a 
policeman seeking to eliminate it. Not the least of these 
is the frustration stemming from the fact that "organized 
crime" is not against the law. What is against the law 
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is: smuggling, selling narcotics and untaxed liquor, 
gambling, prostitution, usury, murder, conspiracy, etc. 
Careful studies of "homicide in America" can be under
taken because police and other governmental agencies 
routinely maintain files on homicide, inadequate as they 
may be for research purposes. But attempts to conduct 
comparable studies of "organized crime in America" will 
necessarily lead to frustration because, not being a legal 
category, there is no way routinely to assemble informa
tion about the subject. Even the "Organized Crime" 
sections of the Department of Justice, of the Federal 
Bureau of Investigation, and of large metropolitan police 
departments must be concerned more with accumulating 
evidence that all individual violated a law than with the 
structure and functioning of any businesses or other or
ganizations in which that individual participates. In the 
last analysis, what law-enforcement agencies want, and 
need, to know is that a suspect's behavior has been in 
violation of a specific criminal law. Whether an indi
vidual's specific crime is later described in social terms 
as "organized crime," "property crime," "dishonorable 
crime," "nasty crime," or some other type of crime not 
specified in the criminal law is not of much relevance to 
them. 

One who would study an illicit cartel or even an illicit 
small business must, then, surmount the fact that illicit 
businesses are not, as such, illicit. Except when con
spiracy statutes are violated, it is not against the criminal 
law for an individual or group of individuals to ration
ally plan, establish, develop, and administer a division of 
labor for the perpetration of crime. None of the laws 
pertaining to legitimate businesses or cartels apply. This 
is more than a "problem of definition." It is a fact of 
life which permits directors of criminal business organi
zations to remain immune from arrest, prosecution, and 
imprisonment unless they themselves violate specific 
criminal laws such as those prohibiting the sale of nar
cotics. I t is the problem of organized crime. 

Stated in different terms, if "organized crime" is to be 
controlled, legislatures must in the long run be able to 
define it as precisely as burglary or larceny or murder are 
now defined in criminal statutes. Once defined, the be
havior involved can be prohibited by criminal law, as 
behavior defined as burglary is prohibited. Law-enforce
ment agencies then could take effective steps to bring of
fenders to trial for committing organized crime, not 
merely for committing the crimes that are organized, 
such as gambling. Currently, even experienced law
enforcement officers disagree on definitions and, accord
ingly, on the incidence of organized crime in their own 
communities. If one policeman tells another that he has 
been working on a case of "organized crime" he might 
be understood as saying that he has been investigating 
a forgery or shoplifting ring, a troupe of pickpockets, or 
even a juvenile gang, although he merms to say that he has 
been investigating illicit gambling operations in his com
munity or even that he has been gathering evidence re
garding a conspiracy among "family" leaders to commit 
murder. 
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Numerous attempts to define the phenomenon in social 
and behavioral terms, rather than in legal terms, have 
been made. These definitions have been useful in 
making decisions about the allocation of law-enforce
ment personnel and resources, but their authors have not 
squarely faced the problem of making participation in 
"organized crime" a crime. For example, if a police 
chief establishes a vice squad or even an intelligence 
division, then the crimina! activities processed by this 
unit are likely to be defint:d, for administrative purposes, 
as "organized crime." On this ground, police depart
ments with both a narcotics division and an organized 
crime division are likely to operate on the assumption 
that the illegal distribution of narcotics is not organized 
crime. 

What is needed is detailed and precise specification, by 
social scientists, law-enforcement·personnel, and legisla
tors working together, of the formal and informal struc
tures of illicit governments and businesses. This will 
not be an easy task. Defining illicit businesses in orga
nizational terms will be at least as difficult as identify
ing the formal and informal structures of large corpora
tions. But not until this task has been accomplished will 
legislative bodies be able to proceed with the process 6f 
(a) specifying that a person committing a crime while 
occupying a position in an illicit division of labor shaH 
be subject to different procedures in criminal law admin
istration than a person committing the same crime while 
not participating in such a division of labor, or (b) 
declaring development of and participation in such divi
sions of labor a violation of criminal law. We are not 
unduly optimistic. Given the scarcity of hard facts about 
the organization of organized crime, even five researchers 
working together over a period of five years might not 
accomplish the task. 

The prior efforts of social scientists to define a cate
gory of crime in non-legal terms are not very helpful in 
defining organized crime precisely enough to outlaw the 
category of behavior itself, for two reasons. First, one 
who would define organized crime must be concerned 
with formal and informal structure because that is what 
"organization" means. This problem does not con
front persons attempting to define oth€r types of crime. 
Second, as our analysis of the organized criminal's be
havioral code has shown, the structure of organized 
criminal businesses cannot readily be discussed without 
reference to the attitudes of the criminals involved. The 
rules, agreements, and understandings that form the 
foundation of social structure appear among individual 
participants as attitudes. As a criminal participates in 
a division of labor rationally designed to maximize the 
profits from crime, he assumes anti-legal attitudes of 
sllch character that it is possible to say that he is engaged 
in a "continuous" or "self-perpetuating" conspiracy. 
Whether a person is properly labelled an "organized 
crim.inal" depends in part on whether he exhibits these 
attitudes. 

The ~l.r:::'110gical work on the definition of "white
collar crime" C.:'1 be used to illustrate both the advantages 
and problems of cieaIing with social categories of crime 
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rather than with the specific crimes involved. Suther
land defined white-collar crimes as crimes committed by 
persons of respectability and high social status in the 
course of their occupations. GO This definition has had an 
important effect on criminological theory because it called 
attention to offenders and offenses frequently overlooked 
by persons studying crime. I t was customary, for ex
ample, to attribute criminality to social and personal 
pathologies, but invention of the "white-collar crime" 
concept challenged this kind of theory by identifying a 
category of criminals who are "persons of respectability 
and high social status," and, hence, not the victims of 
personal and social pathologies. But because the con
cern was for the social status of offenders, rather than fol' 
a type of crime such as fraud or abortion (both sometimes 
committed by persons of "respectability and high social 
status" in the course of their occupations), an accurate 
measure of the frequency of white-collar crime is impos
sible. Statistics and other data are not routinely com
piled on "white-collar t:rime" by law-enforcement 
agencies, or even quasi law-enforcement agencies such 
as the Interstate Commerce Commission, because "white
collar crime" is not itself an offense. The data com
piled are data about specific offenses such as fraud, 
abortion, and violations of various statutes regulating 
business and professional practices, not about "white
collar crime." 

Another illustration of the advantages and disadvan
tages of combining specific types of crimes into social cate
gories is found in Cressey's work on "criminal violation of 
financial trust." GO This term was invented when it was 
discovered, in connection with a study of embezzlement, 
that some men committed to prison for "embezzlement" 
had in fact committed some other offense, and that some 
men committed for forgery, larceny by bailee, and con
fidence game had in fact committed embezzlement. The 
new category avoided the error of extending a legal 
concept beyond its legal meaning (e.g., calling all the 
behavior "embezzlement"), and at the same time it 
provided a rigorous definition of the behavior being 
studied. But, like "white-collar crime," the fact that 
the category is not a legal entity makes it all but impos
sible to assemble data on the incidence of the criminal 
behavior included in the category. 

The problem of defining, studying, and then controlling 
organized crime is not as simple as the problems en
countered by Sutherland and by Cressey. Organized 
criminals do not have identifying personal characteristics 
as do white-collar criminals. Organized crimes, ranging 
from gambling to murder, do not have a characteristic 
in common, as do crimes involving the violation of posi
tions of financial trust which were accepted in good faith. 
The behavior in which we are interested involves some 
but not all criminal conspiracies, some but not all cases 
of illegal gambling, some but not all cases of assault and 
murder, some but not an cases of prostitution and boot
legging, some but not all cases of burglary, larceny and 
robbery, and some but not all cases of almost any other 
kind of crime. 

.U Edwin H. Sutherland, While Collar Crlllle (New York: Dryden Pre •• , I!H9). 
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It is helpful to specify that an organized crime is any 
crime committed by a person occupying a position in an 
established division of labor designed for the commission 
of crime. This means that the organized criminal's 
activities are coordinated with the activities of others by 
means of rules, in the same way that the activities of a 
cashier are coordinated with the activities of a stockroom 
clerk, a salesperson, and an accountant in a retail firm. 
The organized criminal, thus, has his criminal obliga
tions, duties, and rights specified for him in somewhat the 
same way that a public employee's obligations, duties and 
rights are specified in a "job description" and other sets 
of rules. He occupies a position in a set of positions 
which exist independently of any current incumbent. 

This preliminary definition of the "organized crime" 
category does not differentiate among the positions ex
isting in the division of labor used by small working 
groups of criminals, in the division of labor used by small 
illicit businesses, and in the division of labor characterizing 
illicit cartels. The deficiency must remain until much 
more is known about the fonnal and informal structures 
of each of these kinds of criminal organizations. Before 
"organized crime," as such, can be outlawed, we must be 
able to identify in some detail the division of labor to be 
prohibited. Examination of the proceedings of a recent 
series of meetings of some of the nation's leading author
ities on organized crime provides some important clues 
in regard to the division of labor, or in other words the 
formal and infonnal structure, of the relevant organiza~ 
tions. The members of these Oyster Bay Conferences on 
Combating Organized Crime seem to have paid more 
attention to the attempt to define "organized crime" than 
to the attempt to identify the structure of illicit organiza
tions. Nevertheless, they did identify three critical posi
tions in the division of labor of America's illicit cartel and 
confederation. One of these is the position of "fixer" or 
Corrupter, the second is the position of Corruptee, and the 
third of Enforcer. 

The members of the Conference Group did not use the 
terms "corrupter," "corruptee" and "enforcer." In one 
publication they listed the following characteristics of 
the "most highly developed forms" of organized crime: 
(1) Totalitarian organization. (2) Immunity and pro
tection from the law through professional advice, or fear, 
or corruption, or all, in' order to insure continuance of 
their activities. (3) Pennanency and form. (4) Activi
Ves which are are highly profitable, relatively low in risk, 
and based on human weakness. (5) Use of fear against 
members of the organization, the victims and, often, 
members of the public. (6) Continued attempt to sub
vert legitimate government. (7) Insularity of leadership 
from criminal acts. (8) Rigid discipline in a hierarchy of 
ranks.Ot 

In another publication, the Conference Group made 
the following seven statements about the characteristics 
of the type of organization which they are working to 
combat: (1) Organized crime is a business venture. (2) 
The principal tool of organized crime is muscle. (3) 
Organized crime seeks out every opportunity to COI'1'Upt 

01' have influence on anyone in government who can or 
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m~y in the future be able to do favors for organized 
CrIme. ( 4) Insulation serves to separate the leaders of 
organized crime from illegal activities which they direct. 
(5) Discipline of a quasi-military character. (6) An 
interest in public relations. (7) A way of life in which 
members receive services which outsiders either do not 
receive or receive from legitimate sources.02 

These lists of identifying items do not characterize 
organized crime in all of its manifestations, and they are 
not unique to organized crime. Moreover, some of 
them refer to the attitudes and values of participating 
members, some to modes of operation, some to objectives, 
and some to the divisions of labor, the structure, of illicit 
businesses. The latter is of most relevance, because, as 
indicated, structure means organization, and information 
about organization is needed for control. Byemphasiz
ing "immunity," "protection," "corruption," "low risk," 
etc., the Conference Group suggested that two positions 
in the structure of illicit business are those of Corrupter 
and Corruptee. While some small working groups of 
criminals also possess these positions, such groups can 
operate without thcm for long periods of time. The 
business of gambling and selling illicit products and serv
ices cannot. The position of "Corrupter" is as essential 
to an illicit business as the position of "negotiator" is to a 
labor union. 

Next, the Conference Group's stress on "totalitarian 
organization," "fear," "rigid discipline," and "muscle" 
suggests that the structure of criminal businesses neces
sarily contains a position for Enforcer. We know of no 
other form of coordinated American criminality that con
tains this position. As Wft showed earlier, an Enforcer is 
a penal administrator analogous to a prison warden or 
the man charged with making the arrangements for im
posing the death penalty. We also showed that the 
presence of a position for an Enforcer gives the illicit 
organization the character of government rather than of 
business. Here, we only emphasize that the divisions of 
labor for small working groups of criminals do not con
tain the position of Enforcer. The members of a pick
pocket troupe or a check-passing ring are likely to take 
punitive action against any member who holds out more 
than his share of the spoils or wh,) betrays the troupe to the 
police. The members of a gypsy band that engages in a 
wide variety of criminal activities are likely to censure, 
condemn, and even ostracize a member who cheats his 
fellows or who informs the police about their crimes. But 
none of these groups has been rationally organized in 
advance to enforce specific rules prohibiting dishonesty 
and infOlming to the police. Accordingly, they do not 
recruit persons to, or train persons for, a well-established 
position of Enforcer. We believe that only the illicit 
division of labor customarily called "organized crime" 
contains a position to he occupied permanently or 
tcmporarily by persons whose duty it is to maintain 
org:ll1izational integration by making arrangements for 
t!~e maiming and killing of mcmbers \vho do not conform 
to organizational "law." 

If the positions of Corrupter, COlTuptec, and Enforcer 
are in fact essential to the operation of the business of 

():J A 1'/'cory 0/ Organi:ctl Crime Control, op, cit., SlIprll note ·1, ut IIp. ]8-21. 
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gambling, prostitution, usury, distribution of narcotics 
and untaxed liquor, and extortion, then identification of 
a defendant as an "organized criminal" becomes clearly 
a matter of identifying the structure of the illicit business 
in connection with which he has committed his crime. 
An organized crime becomes any crime committed by a 
person occupying, in an established division of labor, a 
position designed for the commission of crime, providing 
that such division of labor also includes at least one posi
tion for a Corrupter, one position for a Corruptee, and 
one position for an Enforcer. We are still a long way 
from the precision necessary to make such specification 
in a statute, and we therefore are a long way from effec
tive legislative control of what has traditionally been 
called "organized crime." 

Our view is that an "organized criminal" is one who 
has committed a crime while occupying an organizational 
position for committing that crime. This view has been 
taken in a round-about way by one of the nation's leading 
legislative experts on organized crime, Senator John L. 
McClellan. His position is found in Senate Bill 2187, 
co-authored with Senator Frank J. Lausche and intro
duced in the 89th Congress on June 24, 1965-"A bill to 
Outlaw the Mafia and Other Organized Crime Syndi
cates." Despite its title, the bill is designed to outlaw 
membership in specified types of organizations. Among 
the listed activities of these organizations, significantly, 
are the tendencies to corrupt and coerce. Although At
torney General Katzenbach raised questions about the 
Constitutionality of the bill, its theoretical value should 
not be overlooked. The preamble to the bill-"Find
ings and Declaration of Fact"-attempts to describe in 
precise legal terms the characteristics of the organizatiom 
in which membership is outlawed. The attempt flound
ers because there is confusion of organizational structure, 
organizational goals, and values of members of the or
ganization. Nevertheless, the second, fourth and fifth 
points outlined below validate our argument that descrip
tion of organizational structure, including description of 
positions of Corrupter, Corruptee, and Enforcer, are es
sential to understanding and controlling organized crime. 

First) the preamble defines the objectives of the organi
zations in which membership shall be a felony: "There 
exist in the United States organizations, including socie
ties and syndicates, one of which is known as the Mafia, 
which have as their primary objective the disrespect for 
constituted law and order." 

Second) the preamble describes the types of crime the 
members of the organizations perpetrate as they express 
their disrespect for constituted law and order. These 
are the types of offenses customarily called "organized 
crime": "The members of sllch organizations are re
cruited for the purpose of carrying on gambling, prostitu
tion, traffic in narcotic drugs, labor racketeering, extor
tion, and commercial type crimes generally, all of which 
are in violation of the criminal laws of th~' United Statcs 
and of the several States." 

Third) the preamble acknowledges that members of 
such organizations share a code of conduct. one essential 
part of which is secrecy about membership and about 
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organizational structure: "These organizations, such as 
the Mafia, are conducted under their own code of ethics 
which is without respect for moral principles, law, and 
order . . . Secrecy as to membership and authority 
within such organizations is a cardinal principle." It is 
somewhat of a contradiction to specify that the value 
system of an organization is void of respect for moral 
principles, law, and order, for an organization is, by def
inition, an ord~rly arrangement of positions. Further, 
as we have shown, members of criminal organizations 
place a great deal of stress on honor and honesty in their 
dealings with each other, a fonn of "moral principle." 
The framers of the bill obviously here had in mind specific 
kinds of moral principles, such as those proscribing all 
murders, not just certain of them. 

Fourth, the preamble recognizes the essential alliance 
between such organizations and the public officials whose 
duty it is to prevent and repress crime: "The existence of 
these organizations is made easier through the use of 
bribery and corruption of certain public officials." In the 
terminology we have been using, the organizations include 
Corrupter and Corruptee positions for which men are 
recruited or trained. 

Fifth, the authors of the bill explicitly recognize that 
a coercive system of justice is used in an attempt to maxi
mize conformity to organizational authority and ethics: 
"Discipline and authority within such organizations are 
maintained by means of drastic retaliation, usually mur
der, and . . . similar methods are employed to coerce 
non-members." At least one position for an Enforcer of 
organizational order is a part of the division of labor. 

Other sections of the bill provide additional useful 
descriptions ()f various aspects of organizational structure 
and value systems. All five of the points listed above are 
elaborated in the bill's definition of the Mafia as "a secret 
society whose members are pledged and dedicated to 
commit unlawful acts against the United States or any 
State thereof in furtherance of their objective to dominate 
organized crime and whose operations are conducted 
under a secret code of terror and reprisal not only fol' 
members who fail to abide by the edicts, decrees, deci
sions, principles, and instructions of the society in im
plementation of this domination of organized crime, but 
also for those persons, not members, who represent a 
threat to the security of the members or the criminal 
operations of the society." 

The words "organized crime" as used in the above 
statement presumably refer, as in the second point above, 
to crime committed as an occupant of a position in a 
rational division of labor making up any "organization 
having for one of its purposes the use of any interstate 
commerce facility in the commission of acts which are in 
violation of the criminal laws of the United States or any 
State, relating to gambling, extortion, blackmail, nar
cotics, prostitution or laboN·acketeering." 

It should not by any means be assumed that illicit or
ganizations comist of only the three positions described 
as Corrupter, Co:oruptee and Enforcer. Dozens of other 
positions are integrated with these three to make up an 
illicit business and government. The formal structure 

has only been sketched out; much less is known about 
the informal structure-even the operational processes 
of illicit enterprises-than is known about legitimate or
ganizations of comparable size. A common assumption 
seems to be that "everybody knows" how a business is 
organized and therefore how it operates, whether that 
business is dealing in an outlawed commodity or not. But 
"everybody" does not know about the formal and in
formal divisions of labor of even legitimate business en
terprises, let alone illegitimate ones. In the last decade 
alone social scientists have made thousands of studies of 
legitimate organizations. Variations in the effectiveness 
and efficiency of different kinds of divisions of labor-and 
in the conditions under which these arise, persist, and 
change-have been studied in many settings, ranging 
from broad administrative systems to specific factories 
and firms. The theory and research results stemming 
from these studies would be directly applicable to illicit 
enterprises if even the most rudimentary scientific data 
on them were collected and systematized. 

Collection of such data cannot proceed very far with
out the cooperation of law-enforcement agencies, espe
cially those operating on the Federal level. Because the 
operations of organized crime units are illegal, the par
ticipants are unwilling to let them be studied. Most of 
what is now known about organized crime is in the files 
of the Federal Bureau of Narcotics, the Federal Bureau 
of Investigation, the Internal Revenue Service, and vari
ous legislativo investigating committees. But law-en
forcement and investigating agencies necessarily must 
be more concerned with collecting evidence which will 
result in the incarceration of individuals than with evi
dence about the structure and operations of illicit or
ganizations. They are interested in putting criminals in 
prison, whether the criminals are occupying positions 
in an illicit division of labor or not. Since prosecuting 
attorneys do not put organizations behind bars, the evi
dence produced for them, and for grand juries, tends to 
emphasize individual conduct and tends to neglect the 
relationships between the conduct of one criminal and 
another. 

Therefore, more than an opening of police files to 
researchers is essential, although this would be an im
portant first step. New questions, different from those 
traditionally raised by police and prosecutors must be 
asked, and new evidence relating to the answers to those 
questions must be assembled. Moreover, researchers 
must learn more of the things police officers know but do 
not file in their reports, and must have access to the in
formants available to law-enforcement agencies. Just as 
information on the economic, political, and social organi
zation of a foreign nation can be obtained by means of 
interviews with defectors, so information on the eco
nomic, political and social organization of the "families" 
operating in the United States can be obtained by con
versations with informants. The American confedera
tion of criminals will not be controlled until it is under
stood, and it will not be understood until its division of 
labor has been specified in detail so that it can be attacked 
as an organization. 
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Appendix B 

WINCANTON: THE POLITICS OF CORRUPTION 

by John A. Gardiner, with the assistance of David J. Olson 
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INTRODUCTION 1 

This study focuses upon the politics of vice and con'up
tion in a town we have chosen to call Win canton, U.S.A. 
Although the facts and events of this report are true, every 
attempt has been made to hide the identity of actual 
people by the use of fictitious names, descriptions and 
dates. 

Following a brief descriptio'n of the people of Wincan
ton and the structure of its government and law enforce
ment agencies, a section outlines the structure of the Win
canton gambling syndicate and the system of protection 
under which it operated. A second section looks at the 
corrupt activities of Wincanton officials apart from the 
protection of vice and gambling. 

The latter part of this report considers gambling and 
corruption as social forces and as political issues. First, 
they are analyzed in terms of their functions in the com
munity-satisfying social and psychological needs declared 
by the State to be improper; supplementing the income of 
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the participants, including underpaid city officials and 
policemen, and of related legitimate businesses; providing 
speed and certainty in the transaction of municipal busi
ness. Second, popular attitudes toward gambling and cor
ruption are studied, as manifested in both local elections 
and a survey of a cross-section of the city's population. 
Finally, an attempt will be made to explain why Wincan
ton, more than other cities, has had this marked history 
of lawbreaking and official malfeasance, and several sug
gestions will be made regarding legal changes that might 
make its continuation more difficult. 

WINCANTON 

In general, Wincanton represents a city that has toyed 
with the problem of corruption for many years. No mayor 
in the history of the city of Wincanton has ever succeeded 
himself in office. Some mayors have been corrupt and 
have allowed the city to become a wide-open center for 
gambling and prostitution; Wincanton voters have regu
larly rejected those corrupt mayors who dared to seek re
election. Some mayors have been scrupulously honest and 
have closed down all vice operations in the city; these men 
have been generally disliked for being too straitlaced. 
Other mayors, fearing one form of resentment or the 
other, have chosen quietly to retire from public life. The 
questions of official corruption and policy toward vice and 
gambling, it seems, have been paramount issues in Win
canton elections since the days of Prohibition. Any mayor 
who is known to be controlled by the gambling syndicates 
will lose office, but so will any mayor who tries completely 
to clean up the city. The people of Wincanton appar
ently want both easily accessible gambling and freedom 
from racket domination. 

Probably more than most cities in the United States, 
Winc::mton has known a high degree of gambling, vice 
(sexual immorality, including prostitution), and corrup
tion (official malfeasance, misfeasance and nonfeasance 
of duties). With the exception of two reform admin
istrations, one in the early 1950's and the one elected in 
the early 1960's, Wincanton has been wide open since 
the 1920's. Bookies taking bets on horses took in several 
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millions of dollars each year. With writers at most news
stands, cigar counters, and corner grocp.ry stores, a num
bers bank did an annual business in excess of $1,300,000 
during some years. Over 200 pinball machines, equipped 
to payoff like slot machines, bore $250 Federal gambling 
stamps. A high stakes dice game attracted professional 
gamblers from more than 100 miles away; $25,000 was 
found on the table during one Federal raid. For a short 
period of time in the 1950's (until raided by U.S. Treas
ury Department agents) , a still, capable of manufacturing 
$4 million in illegal alcohol each year, operated on the 
banks of the Wincanton River. Finally, prostitution 
flourished openly in the city, with at least 5 large houses 
(about 10 girls apiece) and countless smaller houses 
catering to men from a large portion of the State. 

As in all cities in which gambling and vice had flour
ished openly, these illegal activities were protected by 
local officials. Mayors, police chiefs, and many lesser 
officials were on the payroll of the gambling syndicate, 
while others received periodic "gifts" or aid during polit
ical campaigns. A number of Wincanton officials added 
to their revenue from the syndicate by extorting kickbacks 
on the sale or purchase of city equipment or by selling 
licenses, permits, zoning variances, etc. As the city of
ficials made possible the operations of the racketeers, so 
frequently the racketeers facilitated the corrupt endeavors 
of officials by providing liaison men to arrange the deals 
or "enforcers" to insure that the deals were carried out. 

The visitor to Wincanton is struck by the beauty of 
the surrounding countryside and the drabness of a tired, 
old central city. Looking down on the city from Mount 
Prospect, the city seems packed in upon itself, with long 
streets of red brick row houses pushing up against old 
railroad yards and factories; 93 percent of the housing 
units were built before 1940. 

Wincanton had its largest population in 1930 and has 
been losing residents slowly ever since.2 The people who 
remained-those who didn't move to the suburbs or to 
the other parts of the United States-are the lower mid
dle class, the less well educated; they seem old and often 
have an Old World feelbg about them. The median 
age in Wincanton is 37 years (compared with a national 
median of 29 years). While unemployment is low (2.5 
percent of the labor force in April 1965), there are few 
professional or white collar workers; only 11 percent of 
the families had incomes over $10,000, and the median 
family income was $5,453. As is common in many cities 
with an older, largely working class population, the level 
of education is low-only 27 percent of the adults have 
completed high school, and the median number of school 
years completed is 8.9. 

While most migration into Win canton took place 
before 1930, the various nationality groups in Wincanton 
seem to have retained their separate identities. The 
Germans, the Poles, the Italians, and the Negroes each 
have their own neighborhoods, stores, restaurants, clubs 
and politicians. Having immigrated earlier, the Germans 
are more assimilated into the middle and upper middle 
classes; the other groups still frequently live in the neigh
borhoods in which they first settled; and Italian and 

:: To preserve tho anonymity of t116 city, it will only be IHated thnt Wincnnton's 
1960 population was between 75,000 and 200,000. 

Polish politicans openly appeal to Old World loyalties. 
Club life adds to the ethnic groupings by giving a definite 
neighborhood quality to various parts of the city and their 
politics; every politician is expected to visit the ethnic 
associations, ward clubs, and voluntary firemen's associa
tions during campaign time-buying a round of drinks 
for all present and leaving money with the club stewards 
to hire poll watchers to advertise the candidates and 
guard the voting booths. 

In part, the flight from Wincanton of the young and 
the more educated can be explained by the character of 
the local economy. While there have been no serious de
pressions in Win canton during the last 30 years, there has 
been little growth either, and most of the factories in the 
city were built 30 to 50 years ago and rely primarily upon 
semiskilled workers. A few textile mills have moved out 
of tlle region, to be balanced by the construction in the 
last 5 years of several electronics assembly plants. No 
one employer dominates the economy, although seven em
ployed more than 1,000 persons. Major industries today 
include steel fabrication and heavy machinery, textiles 
and food products. 

With the exception of 2 years (one in the early 1950's; 
the other 12 years later) in which investigations of corrup
tion led to the election of Republican reformers, Wincan
ton politics have been heavily Democratic in recent years. 
Registered Democrats in the city outnumber Republicans 
by a margin of 2 to 1; in Alsace County as a whole, in
cluding the heavily Republican middle class suburbs, the 
Democratk margin is reduced to 3 to 2. Despite this 
margin of control, or possibly because of it, Democratic 
politics in Wincanton have always been somewhat cha
otic-candidates appeal to the ethnic groups, clubs, and 
neighborhoods, and no machine or organization has been 
able to dominate the party for very long (although a few 
men have been able to build a personal following lasting 
for 10 years or so). Incumbent mayors have been de
feated in the primaries by other Democrats, and voting in 
city council sessions has crossed party lines more often 
than it has respected them. 

To a great extent, party voting in Win canton follows 
a business-labor cleavage. Two newspapers (both owned 
by a group of local businessmen) and the Chamber of 
Commerce support Republican candidates; the unions 
usually endorse Democrats. I t would be unwise, how
ever, to overestimate either the solidarity or the interest in 
local politics of Wincanton business and labor groups. 
Frequently two or more union leaders may be opposing 
each other in a Democratic primary (the steelworkers 
frequently endorse liberal or reform candidates, while 
the retail clerks have been more tied to "organization" 
mep); or ethnic allegiances and hostilities may cause 
um~m members to vote for Republicans, or simply sit on 
theIr hands. Furthermore, both business and labor 
leaders express greater interest in State and National 
issues-taxation, wage and hour laws, collective bar
gaining policies, etc.-than in local issues. (The at
titude of both business and labor toward Wincanton 
gambling and corruption will be examined in detail later. ) 

Many people feel that, apart from the perennial issue 
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of corruption, there really are not any issues in Wincanton 
politics and that personalities are the only things that mat
ter in city elections. Officials assume that the voters are 
generally opposed to a high level of public services. 
Houses are tidy, but the city has no public trash collection, 
01' fire protection either, for that matter. While the city 
buys fire trucks and pays their drivers, firefighting is done 
solely by volunteers-in a city with more than 75,000 
residents. (Fortunately, most of the houses are built of 
brick or stone.) Urban renev:al has been slow, master 
planning nonexistent, and a major railroad line still 
crosses the heart of the shopping district, bringing traffic 
to a halt as trains grind past. Some people complain, 
but no mayor has ever been able to do anything about it. 
For years, people have been talking about rebuilding City 
Hall (constructed as a high school 75 years ago), modern
izing mass transportation, and ending pollution of the 
Wincanton River, but nothing much has been done 
about any of these issues, or even seriously considered. 
Some people explain this by saying that Wincantonites are 
interested in everything-up to and including, but not 
extending beyond, their front porch. 

If the voters of Wincanton were to prefer an active 
rather than passive city government, they would find the 
municipal structure well equipped to frustrate their 
desires. Many governmental functions are handled by 
independent boards and commissions, each able to veto 
proposals of the mayor and councilmen. Until about 10 
years ago, State law required all middle-sized cities to 
operate under a modification of the commission fonn of 
government. (In the early 1960's, Wincanton voters 
narrowly-by a margin of 16 votes out of 30,000-rejected 
a proposal to set up a council-manager plan.) The city 
council is composed of five men-a mayor and four coun
cilmen. Every odd-numbered year, two councilmen are 
elected to 4-year terms. The mayor also has a 4-yeal' 
tenn of office, but has a few powers not held by the coun
cilmen; he presides at council sessions but has no veto 
power over council legislation. State law requires that 
city affairs be divided among five named departments, 
each to be headed by a member of the council, but the 
council members are free to decide among themselves 
what functions will be handled by which departments 
(with the proviso that the mayor must control the police 
depannent). Thus the city's work can be split equally 
among five men, or a three-man majority can control all 
important posts. In a not atypical recent occurrence, 
one councilman, disliked by his colleagues, found himself 
supervising only garbage collection and the Main Street 
comfort station! Each department head (mayor and 
councilmen) has almost complete control over his own 
department. Until 1960, when a $2,500 raise became 
effective, the mayor received an annual salary of $7,000, 
and each councilman received $6,000. The mayor and 
city councilmen have traditionally been permitted to hold 
other jobs while in office. 

To understand law enforcement in Wincanton, it is 
necessary to look at the activities of local, county, State, 
and Federal agencies. State law requires that each mayor 
select his police chief and officers "from the force" and 
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"exercise a constant supervision and control over their 
conduct." Applicants for the police force are chosen on 
the basis of a civil service examination and have tenure 
"during good behavior," but promotions and demotions 
are entirely at the discretion of the mayor and council. 
Each new administration in Wincanton has made whole
sale changes in police ranks-patrolmen have been named 
chief, and former chiefs have been reduced to walking a 
beat. (When one period of reform came to an end in the 
mid-1950's, the incoming mayor summoned the old chief 
into his office. "You can stay on as an officer," the mayor 
said, "but you'll have to go along with my policies re
garding gambling." "Mr. Mayor," the chief said, "I'm 
going to keep on arresting gamblers no matter where you 
put me." The mayor assigned the former chief to the 
position of "Keeper of the Lockup," pennanently sta
tioned in the basement of police headquarters.) Promo
tions must be made from within the department. This 
policy has continued even though the present refonn 
mayor created the post of police commissioner and 
brought in an outsider to take command. For cities of 
its size, Wincanton police salaries have been quite low
the top pay for patrolmen was $4,856-in the lowest quar
tile of middle-sized cities in the Nation. Since 1964 the 
commissioner has received $10,200 and patrolmen $5,400 
each year. 

While the police department is the prime law enforce
ment agency within Wincanton, it receives help (and 
occasional embarrassment) from other groups. Three 
county detectives work under the district attorney, pri
marily in rural parts of Alsace County, but they are oc
casionally called upon to assist in city investigations. The 
State Police, working out of a barracks in surburban Win
canton Hills, have generally taken a "hands off" or "local 
option" attitude toward city crime, working only in rural 
areas unless invited into a city by the mayor, district at
torney, or county judge. Reform mayors have welcomed 
the superior manpower and investigative powers of the 
State officers; corrupt mayors have usually been able to 
thumb their noses at State policemen trying to uncover 
Win canton gambling. Agents of the State's Alcoholic 
Beverage~ Commission suffer from no such limitations and 
enter Wincanton at will in search of liquor violations. 
They have seldom been a serious threat to Wincanton cor
ruption, however, since their numbers are quite limited 
(and thus the agents are dependent upon the local police 
for information and assistance in making arrests) . Their 
mandate extends to gambling and prostitution only when 
encountered in the course of a liquor investigation. 

Under most circumstances, the operative level of law 
enforcement in Wincanton has been set by local political 
decisions, and the local police (acting under instructions 
from the mayor) have been able to determine whether 
or not Wincanton should have open gambling and prosti
tution. The State Police, with their "hands off" policy, 
have simply reenforced the local decision. From time to 
time, however, Federal agencies have becqme interested in 
conditions in Wincanton and, as will be seen throughout 
this study, have played as important a role as the local 
police in cleaning up the city. Internal Revenue Service 
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agents have succeeded in prosecuting Wincanton gam
blers for failure to hold gambling occupation stamps, pay 
the special excise taxes on gambling receipts, or report 
income. Federal Bureau of Investigation agents have 
acted against violations of the FederarIaws against extor
tion and interstate gambling. Finally, special attorneys 
from the Organized Crime and Racketeering Section of 
the Justice Department were able to convict leading mem
bers of the syndicate controlling Wincanton gambling. 
While Federal prosecutions in Wincanton have often been 
spectacular, it should also be noted that they have been 
somewhat sporadic and limited in scope. The Internal 
Revenue Service, for example, was quite successful in 
seizing gaming devices and gamblers lacking the Federal 
gambling occupation stamps, but it was helpless after 
Wincantonites began to purchase the stamps, since local 
officials refused to prosecute them for violations of the 
State antigambling laws. 
Th~ court system in Wincanton, as in all cities in the 

State, still has many of the 18th century features which 
have been l'ejected in other States. At the lowest level, 
elected magistrates (without legal training) hear petty 
civil and criminal cases in each ward of the city. The 
magistrates also issue warrants and decide whether per
sons arrested by the police shall be held for trial. Magis
trates are paid only by fees, usually at the expense of con
victed defendants. All serious criminal cases, and all 
contested petty cases, are tried in the county court. The 
three judges of the Alsace County court are elected (on a 
partisan ballot) for 10-year terms, and receive an annual 
salary of $25,000. 

GAMBLING AND CORRUPTION: THE INSIDERS 

THE STERN EMPIRE 

The history of Wincanton gambling and corruption 
since World War II centers around the career of Irving 
Stern. Stem is an immigrant who came to the United 
States and settled in Wincanton at the turn of the cc'n
tury. He started as a fruit peddler, but when Prohibition 
came along, Stern became a bootlegger for Heinz Glick
man, then the beer baron' of the State. When Glickman 
was murdered in the waning days of Prohibition, Stern 
took over Glickman's business and continued to sell un
taxed liquor after repeal of Prohibition in 1933. Several 
times during the 1930's, Stern was convicted in Federal 
court on liquor charges and spent over a year in Federal 
prison. 

Around 1"940, Stern announced to the world that ~e 
had reformed and went into his family's wholesale pro
duce business. While Stern was in fact leaving the boot
legging trade, he was also moving into the field of gam
bling, for even at that time Wincanton had a "wide
open" reputation, and the police were ignoring gamblers. 
With the technical assistance of his bootlegging friends, 
Stern started with a numbers bank and soon added horse 
betting, a dice game, and slot machines to his organiza
tion. During World War II, officers from a nearby 
Army training base insisted that all brothels be closed, 

but this did not affect Stern. He had already concluded 
that public hostility and violence, caused by the houses, 
were, as a side effect, threatening his more profitable gam
bling operations. Although Irv Stern controlled the 
the lion's share of Wincanton gambling throughout the 
1940's, he had to share the s'lot machine trade with Klaus 
Braun. Braun, unlike Stern, was a Wincanton native 
and a Gentile, and thus had easier access to the frequently 
anti-Semitic club stewards, restaurant owners, and bar
tenders who decided which machines would be placed 
in their buildings. Legislative investigations in the early 
1950's estimated that Wincanton gambling was an in
dustry with gross receipts of $5 million each year; at that 
time Stern was receiving $40,000 per week from book
making, and Braun took in $75,000 to $100,000 per year 
from slot machines alone. 

Irv Stern's empire in Wincanton collapsed abruptly 
when legislative investigations brought about the election 
of a reform Republican administration. Mayor Hal 
Craig decided to seek what he termed "pearl gray pu
rity"-to tolerate isolated prostitutes, bookies, and num
bers writers-but to drive out all forms of organized 
crime, all activities lucrative enough to make it worth 
sOI?e?ne's while to try bribing Craig's police officials. 
WIthIn 6 weeks after taking office, Craig and District 
A~torney Henry We~ss had raided enough of Stern's gam
blIng parlors and sClzed enough of Braun's slot machines 
to convince both men that business was over-for 4 
years at least. The Internal Revenue Service was able 
to convict Braun and Stern's nephew, Dave Feinman on 
tax evasion charges; both were sent to jail. From 1'952 
to 1955 it was still possible to place a bet or find a girl. 
But you had to know someone to do it, and no one was 
getting very rich in the process. 

By 1955 it was apparent to everyone that reform senti
ment was dead and that the Democrats would soon be 
back ~n office. In. the summer of that year, Stem 
met WIth representatives of the east coast syndicates and 
arranged for the rebuilding of his empire. He, decided 
to change his method of <?perations in several ways; one 
way was by centralizing all Wincanton vice and gambling 
under his control. But he also decided to turn the actual 
operation of most enterprises over to others. From the 
mid-1950's until the next wave of reform hit Wincanton 
after elections in the early 1960's Irv Stem gener13.IIy 
succeeded in reaching these goals. ' 

The financial keystone of Stern's gambling empire was 
num?er~ betting. Records seized by the Internal Revenue 
ServIce In the late 1950's and early 1960's indicated that 
gross receipts from numbers amounted to more than 
$100,000 each month, or $1.3 million annually. Since 
the numbers are a poor man's form of gambling (bets 
range from a penny to a dime or quarter) , a large number 
of men an~ a .high degree of organization are required. 
The orgamzatIonal goals are three: have the maximum 
possible number of men on the streets seeking bettors, be 
sure that they are reporting honestly, and yet strive so 
to decentralize the organization that no one, if arrested, 
wiII be able to identify many of the others. During the 
"pearl gray purity" of Hal Craig, numbers writing was 
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completely unorganized-many isolated writers took bets 
from their friends and frequently had to renege if an un
usually popular number came up; no one writer was big 
enough to guard against such possibilities. When a new 
mayor took office i'n the mid-1950's, however, Stern's 
lieutenants notified each of the small writers that they 
were now working for Stern-or else. Those who ob
jected were "persuaded" by Stern's men, or else arrested 
by the police, as were any of the others who were sus
pected of holding out on their receipts. Few objected for 
very long. After Stern completed the reorganization of 
the numbers business, its structure was roughly something 
like this: 11 subbanks reported to Stern's central account
ing office. Each subbank employed from 5 to 30 numbers 
writers. Thirty-five percent of the gross receipts went 
to the writers. After deducting for winnings and expenses 
(mostly protection payoffs), Stern divided the net profits 
equally with the operators of the subbanks. In return for 
his cut, Stern provided protection from the police and 
"laid off" the subbanks, covering winnings whenever a 
popular number "broke" one of the smaller operators. 

Stern also shared with out-of-State syndicates in the 
profits and operation of two enterprises-a large dice 
game and the largest still found by the Treasury Depart
ment since Prohibition. The dice game employed over 
50 men-drivers to "lug" players into town from as 
far as 100 miles away, doormen to check players' 
identities, loan sharks who "faded" the losers, croupiers, 
food servers, guards, etc. The 1960 payroll for these 
employees was over $350,000. While no estimate of the 
gross receipts from the game is available, some indication 
of its size can be obtained from the fact that $50,000 was 
found on the tables and in the safe when the FBI raided 
the game in 1962. Over 100 players were arrested during 
the raid; one businessman had lost over $75,000 at the 
tables. Stern received a share of the game's profits plus 
a $1,000 weekly fee to provide protection from the police. 

Stern also provided protection (for a fee) and shared 
in the profits of a still, erected in an old warehouse on the 
banks of the Wincanton River and tied into the city's 
water and sewer systems. Stern arranged for clearance 
by the city council and provided protection from the local 
police after the $200,000 worth of equipment was set up. 
The still was capable of producing $4 million worth of 
alcohol each year, and served a five-State area, until 
Treasury agents raided it after it had been in operation 
for less than 1 year. 

The dice game and the still raise questions regarding 
the relationship of Irv Stern to out-of-State syndicates. 
Republican politicians in Wincanton frequently claimed 
that Stern was simply the local agent of the Cosa Nostra. 
While Stern was regularly sending money to the syndi
cates, the evidence suggests that Stern was much more 
than an agent for outsiders. It would be more accurate 
to regard these payments as profit sharing with coinvestors 
and as charges for services rendered. The east coasters 
provided technical services in the operation of the dice 
game and still and "enforcement" service for the Win
canton gambling operation. When deviants had to be 
persuaded to accept Stern's domination, Stern called 
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upon outsiders for "muscle"-strong-arm men who could 
not be traced by local police if the victim chose to protest. 
In the early 1940's, for example, Stern asked for help in 
destroying a competing dice game; six gunmen came in 
and held it up, robbing and terrifying the players. While 
a few murders took place in the struggle for supremacy 
in the 1930's and 1940's, only a few people were roughed 
up in the 1950's and no one was killed. 

After the mid-1950's, Irv Stern controlled prostitution 
and several forms of gambling on a "franchise" basis. 
Stern took no part in the conduct of these businesses and 
received no share of the profits, but exacted a fee for pro
tection from the police. Several horse books, for example, 
operated regularly; the largest of these paid Stern $600 
per week. While slot machines had permanently dis
appeared from the Wincanton scene after the legislative 
investigations of the early 1950's, a number of men began 
to distribute pinball machines, which paid off players for 
games won. As was the case with numbers writers, these 
pinball distributors had been unorganized during the 
Craig administration. When Democratic Mayor Gene 
Donnelly succeeded Craig, he immediately announced 
that all pinball machines were illegal and would be confis
cated by the police. A Stern agent then contacted the 
pinball distributors and notified them that if they em
ployed Dave Feinman (Irv Stern's nephew) as a "public 
relations consultant," there would be no interference from 
the police. Several rebellious distributors formed an Als
ace County Amusement Operators Association, only to see 
Feinman appear with two thugs from New York. After 
the association president was roughed up, all resistance 
collapsed, and Feinman collected $2,000 each week to 
promote the "public relations" of the distributors. 
(Stern, of course, was able to offer no protection against 
Federal action. After the Internal Revenue Service 
began seizing the pinball machines in 1956, the owners 
were forced to purchase the $250 Federal gambling 
stamps as well as paying Feinman. Over 200 Wincanton 
machines bore these stamps in the early 1960's, and thus 
were secure from .Federal as well as local action.) 

After the period of reform in the early 1950's, Irv 
Stern was able to establish a centralized empire in which 
he alone determined which rackets would operate and 
who would operate them (he never, it might be noted, 
permitted narcotics traffic in the city while he controlled 
it). What were the bases of his control within the 
criminal world? Basically, they were three: First, as a 
business matter, Stern controlled access to several very 
lucrative operations, and could quickly deprive an un
cooperative gambler or numbers writer of his source of 
income. Second, since he controlled the police depart
ment he could arrest any gamblers or bookies who were 
not paying tribute. (Some of the local gambling and 
prostitution arrests which took place during the Stern era 
served another purpose-to placate newspaper demands 
for a crackdown. As one police chief from this era 
phrased it, "Hollywood should have given us an Oscar 
for some of our performances when we had to pull a 
phony raid to keep the papers happy.") Finally, if the 
mechanisms of fear of financial loss and fear of police 
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arrest failed to command obedience, Stem was always 
able to keep alive a fear of physical violence. As we have 
seen, numberswriters, pinball distributors, and competing 
gamblers were brought into line after outside enforcers 
put in an appearance. Stem's regular collection agent, a 
local tough who had been convicted of murder in the 
1940's, was a constant reminder of the virtues of coopera
tion. Several witnesses who told grand juries or Federal 
agents of extortion attempts by Stem, received visits from 
Stem enforcers and tended to "forget" when called to 
testify against the boss. 

Protection. An essential ingredient in Irv Stem's Win
canton operations was protection against law enforcement 
agencies. While he was never able to arrange freedom 
from Federal intervention (although, as in the case of pur
chasing excise stamps for the pinball machines, he was 
occasionally able to satisfy Federal requirements without 
disrupting his activities), Stem was able in the 1940's 
and agai'n from the mid-1950's through the early 1960's to 
secure freedom from State and local action. The precise 
extent of Stem's network of protection payments is un
known, :but the method of operations can be re
constructed. 

Two basic principles were involved in the Wincanton 
protection system-pay top personnel as much as neces
sary to keep them happy (and quiet) , and pay something 
to as many others as possible to implicate them in the 
system and to keep them from talking. The range of 
payoffs thus went from a weekly salary for some public 
officials to a Christmas turkey for the patrolman on the 
beat. Records from the numbers bank listed payments 
totaling $2,400 each week to some local elected officials, 
State legislators, the police chief, a captain in charge of 
detectives, and persons mysteriously labeled "county" and 
"State." While the list of persons to be paid remained 
fairly constant, the amounts paid varied according to the 
gambling activities in operation at the time; payoff figures 
dropped sharply when the FBI put the dice game out of 
business. When the dice game was running, one official 
was receiving $750 per week, the chief $100, and a few 
captains, lieutenants, and detectives lesser amounts. 

While the number of officials receiving regular "salary" 
payoffs was quite restricted (only 15 names were on the 
payroll found at the numbers bank), many other officials 
were paid off in different ways. (Some men were also 
silenced without charge-low-ranking policemen, for ex
ample, kept quiet after they learned that men who re
ported gambling or prostitution were ignored or trans
ferred to the midnight shift; they qidn't have to be paid.) 
Stem was a major (if undisclosed) contributor during 
political campaigns-sometimes giving money to all can
didates, not caring who won, sometimes supporting a 
"regular" to defeat a possible reformer, sometimes paying 
a candidate not to oppose a preferred man. Since there 
were few legitimate sources of large contributions for 
Democratic candidates, Stern's money was frequently 
regarded as essential for victory, for the costs of buying 
radio and television time and paying pollwatchers were 
high. When popular sentiment was running strongly 

in favor of reform, however, even Stern's contributions 
could not guarantee victory. Bob Walasek, later to be 
as corrupt as any Wincanton mayor, ran as a reform 
candidate in the Democratic primary and defeated Stern
financed incumbent Gene Donnelly. Never a man to 
bear grudges, Stern financed Walasek in the general 
election that year and put him on the "payroll" when he 
took office. 

Even when local officials were not on the regular pay
roll, Stern was careful to remind them of his friendship 
(and their debts) . A legislative investigating committee 
found that Stem had given mortgage loans to a police 
lieutenant and the police chief's son. County Court 
Judge Ralph Vaughan recalled that shortly after being 
elected (with Stern support), he received a call from 
Dave Feinman, Stern's nephew. "Congratulations, 
judge. When do you think you and your wife would like 
a vacation in Florida?" 

"Florida? Why on earth would I want to go there?" 
"But all the other judges and the guys in City Hall

Irv takes them all to Florida whenever they want to get 
away." 

"Thanks anyway, but I'm not interested." 
"Well, how about a mink coat instead. What size coat 

does your wife wear? * * *" 
In another instance an assistant district attorney told of 

Feinman's arriving at his front door with a large basket 
from Stern's supermarket just before Christmas. "My 
minister suggested a needy family that could use the food" 
the assistant district attorney recalled, "but I returned the 
liquor to Feinman. How could I ask a minister if he 
knew someone that could use three bottles of scotch?" 

Campaign contributions, regular payments to higher 
officials, holiday and birthday gifts-these were the bases 
of the system by which Irv Stern bought protection from 
the law. The campaign contributions usually ensured 
that complacent mayors, councilmen, district attorneys, 
and judges were elected; payoffs in some instances usu
ally kept their loyalty. In a number of ways, Stern was 
also able to reward the corrupt officials at no financial 
cost to himself. Just as the officials, being in control of 
the instruments of law enforcement, were able to facili
tate Stem's gambling enterprises, so Stern, in control of 
a networR of men operating outside the law, was able to 
facilitate the officials' corrupt enterprises. As will be 
seen later, many local offic.ials were not satisfied 
with their legal salaries from the city and their illegal 
salaries from Stern and decided to demand payments 
fro~ prostitutes, .k~ckbacks from salesmen, etc. Stern, 
whlle seldom recelvmg any money from these transactions 
became a broker: bringing politicians into contact with 
salesmen, merchants, and lawyers willing to offer bribes 
to get city business; setting up middlemen who could 
handle the money without jeopardizing the officials' rep
utations; and providing enforcers who could bring delin
quents into line. 

From the corrupt activities of Wincanton officials, Irv 
Stem received little in contrast to his receipts from 
his gambling operations. Why then did he get involved 
in them? The major virtue, from Stern's point of view, 
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of the sysl:em of extortion that flourished i'n Wincanton 
was that it kept down the officials' demands for payoffs 
directly from Stern. If a councilman was able to pick up 
$1,000 on the purchase of city equipment, he would de
mand a lower payment for the protection of gambling. 
Furthermore, since Stern knew the facts of extortion in 
each insta'nce, the officials would be further implicated 
in the system and less able to back out on the arrange
ments regarding gambling. Finally, as Stern discovered 
to his chagrin, it became necessary to supervise official ex
tortion to protect the officials against their own stupidity. 
Mayor Gene Donnelly was cooperative and remained 
satisfied with his regular "salary." Bob Walasek, however, 
was a greedy man, and seized every opportunity to profit 
from a city contract. Soon Stern found himself super
vising many of Walasek's deals to keep the mayor from 
blowing the whole arrangement wide open. When 
Walasek tried to double the "take" on a purchase of 
parking meters, Stern had to step in and set the contract 
price, provide an untraceable middleman, and see the 
deal through to completion. "I told Irv," Police Chief 
Phillips later testified, "that Walasek wanted $12 on each 
meter instead of the $6 we got on the last meter deal. 
He became furious. He said, 'Walasek is going to fool 
around and wind up i'n jail. You come and see me. I'll 
tell Walasek what he's going to buy.' " 

Protection, it was stated earlier, was an essential in
gredient in Irv Stern's gambling empire. In the end, 
Stern's downfall came not from a flaw in the organiza
tion of the gambling enterprises but from public exposure 
of the corruption of Mayor Walasek and other officials. 
In the early 1960's Stern was sent to jail for 4 years on 
tax evasion charges, but the gambling empire continued 
to operate smoothly in his absence. A year later, how
ever, Chief Phillips was caught perjuring himself in grand 
jury testimony concerning kickbacks on city towing con
tracts. Phillips 'Iblew the whistle" on Stern, Walasek, 
and members of the city council, and a reform adminis
tration was swept into office. Irv Stern's gambllng em
pire had been worth several million dollars each year; 
kickbacks on the towing contracts brought Bob Walasek 
a paltry $50 to $75 each week. 

OFFICIAL CORRUPTION 

Textbooks on municipal corporation law speak of at 
least three varieties of official corruption. The major 
categories are nonfeasance (failing to perform a required 
duty at all), malfeasance (the commission of some act 
which is positively unlawful), and misfeasance (the im
proper performance of some act which a man may prop
erly do) . During the years in which Irv Stern was run
ning his gambling operations, Wincanton officials were 
guilty of all of these. Some residents say that Bob Wala
sek came to regard the mayor's office as a brokerage, 
levying a tariff on every item that came across his desk. 
Sometimes a request for simple municipal services turned 
into a game of cat and mouse, with Walasek sitting on the 
request, waiting to see how much would be offered, and 
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the petitioner waiting to see if h\.' could obtain his rights 
without having to pay for them. Corruption was not as 
lucrative an enterprise as gambling, but it offered a tempt
ing supplement to low official salaries. 

NONFEASANCE 

As was detailed earlier, Irv Stern saw to it that 
Wincanton officials would ignore at least one of their 
statutory duties, enforcement of the State's gambling laws. 
Bob Walasek and his cohorts also agreed to overlook other 
illegal activities. Stern, we noted earlier, preferred not 
to get direetly involved in prostitution; Walasek and 
Police Chief Dave Phillips tolerated all prostitutes who 
kept up their protection payments. One madam, con
trolling more than 20 girls, gave Phillips et al. $500 each 
week; one woman employing only one girl paid $75 each 
week that she was in business. Operators of a carnival 
in rural Alsace County paid a public official $5,000 for 
the privilege of operating gambling tents for 5 nights each 
summer. A burlesque theater manager, under attack by 
high school teachers, was ordered to pay $25 each week 
for the privilege of keeping his strip show open. 

Many other city and county officials must be termed 
guilty of nonfeasance, although there is no evidence that 
they received payoffs, and although they could present 
reasonable excuses for their inaction. Most policemen, 
as we have noted earlier, began to ignore prostitution 
and gambling completely after their reports of offenses 
were ignored or superior officers told them to mind their 
own business. State policemen, well informed about city 
vice and gambling conditions, did nothing unless called 
upon to act by local officials. Finally, the judges of the 
Alsace County Court failed to exercise their power to 
call for State Police investigations. In 1957, following 
Federal raids on horse bookies, the judges did request an 
investigation by the State Attorney General, but refused 
to approve his suggestion that a grand jury be convened 
to continue the investigation. . For each of these instances 
of inaction, a tenable excuse might be offered-the beat 
patrolman should not be expected to endure harassment 
from his superior officers, State police gambling raids in 
a hostile city might jeopardize State-local cooperation on 
more serious crimes, and a grand jury probe might easily 
be turned into a "whitewash" in the hands of a corrupt 
district attorney. In any event, powers available to these 
law enforcement agencies for the prevention of gambling 
and corruption were not utilized. 

MALFEASANCE 

In fixing parking and speeding tickets, Wincanton 
politicians and policemen committed malfeasance, or 
committed an act they were forbidden to do, by illegally 
compromising valid civil and criminal actions. Similarly, 
while State law provides no particular standards by which 
the mayor is to make promotions within his police de
partment, it was obviously improper for Mayor Walasek 
to demand a "political contribution" of $10,000 from 
Dave Phillips before he was appointed chief in 1960. 
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The term "political contribution" raises a serious legal 
and analytical problem in classifying the malfeasance of 
Wincanton officials, and indeed of politicians in many 
cities. Political campaigns cost money; citizens have a 
right to support the candidates of their choice; and offi
cials have a right to appoint their backers to noncivil 
service positions. At some point, however, threats or 
oppression convert legitimate requests for political con
tributions into extortion. Shortly after taking office in 
the mid-1950's, Mayor Gene Donnelly notified city hall 
employees that they would be expected "voluntarily" to 
contribute 2 percent of their salary to the Democratic 
Party. (It might be noted that Donnelly never for
warded any of these "political contributions" to the party 
treasurer.) A number of salesmen doing business with 
the city were notified that companies which had sup
ported the party would receive favored treatment; Don
nelly notified one salesman that in light of a proposed 
$81,000 contract for the purchase of fire engines, a 
"political contribution" of $2,000 might not be inappro
priate. While neither the city hall employees nor the 
salesmen had rights to tl1eir positions or their contracts, 
the "voluntary" quality of their contributions seems 
questionable. 

One final, in the end almost ludicrous, example of 
malfeasance came with Mayor Donnelly's abortive "War 
on the Press." Following a series of gambling raids by 
the Internal Revenue Service, the newspapers began ask
ing why the local police had not participated in the raids. 
The mayor lost his temper and threw a reporter in jail. 
Policemen were instructed to harass newspaper delivery 
trucks, and 73 tickets were written over a 48-hour period 
for supposed parking and traffic violations. Donnelly 
soon backed down after national news services picked up 
the story, since press coverage made him look ridiculous. 
Oharges against the reporter were dropped, and the 
newspapers continued to expose gambling and corruption. 

MISFEASANCE 

Misfeasance in office, says the common law, is the 
improper performance of some act which a man may 
properly do. Oity officials must buy and sell equipment, 
contract for services, and allocate licenser, privileges, etc. 
These actions can be improperly performed if either the 
results are improper (e.g., if a building inspector were to 
approve a home with defective wiring or a zoning board 
to authorize a variance which had no justification in terms 
of land usage) or a result is achieved by improper pro
cedures (e.g., if the city purchased an acceptable auto
mobile in consideration of a bribe paid to the purchasing 
agent) . In the latter case, we can usually assume an 
improper result as well-while the automobile will be 
satisfactory, the bribe giver will probably have inflated 
the sale price to cover the costs of the bribe. 

In Wincanton, it was rather easy for city officials to 
demand kickbacks, for State law frequently does not 
demand competitive bidding or permits the city to ignore 
the lowest bid. The city council is not required to adver
tise or take bids on purchases under $1,000, contracts for 
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maintenance of streets and other public works, personal 
or professional services, or patented or copyrighted prod
ucts. Even when bids must be sought, the council is only 
required to award the contract to the lowest responsible 
bidder. Given these permissive provisions, it was rela
tively easy for council members to justify or disguise con
tracts in fact based upon bribes. The exemption for 
patented products facilitated bribe taking on the purchase 
of two emergency trucks for the police department (with 
a $500 campaign contribution on a $7,500 deal), three 
fire engines ($2,000 was allegedly paid on an $81,000 
contract), and 1,500 parking meters (involving payments 
of $10,500 plus an $880 clock for Mayor Walasek's 
home) . Similar fees were allegedly exacted in connec
tion with the purchase of a city fire alarm system and 
police uniforms and firearms. A former mayor and 
other officials also profited on the sale of city property 
allegedly dividing $500 on the sale of a crane and $20 000 
for approving the sale, for $22,000, of a piece of iand 
imm~diately resold for $75,000. 

. ~heI?- contracts involved seryices to the city, the pro
V1SIons m the State law regardmg the lowest responsible 
bidder and excluding "professional services" from com
petitive bidding provided convenient loopholes. One 
inte:~ationa!ly known engineering firm refused to agree 
to kICKback m order to secure a contract to design a $4.5 
million sewage disposal plant for the city; a local firm 
was then appointed, which paid $10,700 of its $225000 
fee to an associate of Irv Stern and Mayor Donneliy as 
a "finder'~ fee." Since the State law also excludes public 
works mamtenance contracts from the competitive bid
ding require~ents, many city paving and street repair 
contracts dunng the Donnelly-Walasek era were given to 
a cont.ributor to. the. Democratic Party. Finally, the 
franchISe for towmg Illegally parked cars and cars in
volved in accidents was awarded to two garages which 
were then required to kickback $1 for each car towed. 

The handling of graft on the towing contracts illus
trates the way in which minor violence and the "lowest 
responsible bidder" clause could be used to keep bribe 
payers i? line. After Fe~eral investigators began to look 
mto Wmcanton corruptIOn, the owner of one of the 
~arages with a towing franchise testified before the grand 
JUry. Mayor Walasek immediately withdrew his fran
chise, citing "health violations" at the garage. The 
garageman was also "encouraged" not to testify by a 
series of "accidents"-wheels would fall off towtrucks 
on the highway, steering cables were cut, and 1'0 forth. 
Newspaper satirization of the "health violations" forced 
the restoration of the towing franchise, and the "acci
dents" ceased. 

Lest the reader infer that the "lowest responsible bid
der" clause was used as an escape valve only for corrupt 
purposes, one incident might be noted which took place 
under the present reform administration. In 1964, the 
Wincanton School Board sought bids for the renovation of 
an athletic field. The lowest bid came from a construc
tion company owned by Dave Phillips, the corrupt police 
chief who had served formerly under Mayor Walasek. 
While the company was presumably competent to carry 
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out the assignment, the bo~rd rejected Phi~lip~' ~!d "be
cause of a question as to hIS mora} responslblhty.. T.he 
board did not specify whether thIS referred ~o hIS pn?r 
corruption as chief or his present status as an mformer m 
testifying against Walasek and Stern. 

One final area of city power, which was abused by 
Walasek et al. covered discretionary acts, such as grant
ing permits a~d allowing zoning variances. On taking 
office Walasek took the unusual step of asking that the 
bure~us of building and plumbing inspection be put under 
the mayor's control. With this power to .ap~rove or ~~ny 
building permits, Walasek "sat on" applIcatlOns, waltmg 
until the petitioner contributed $50 or $75, or threatened 
to sue to get his permit. Some building designs were not 
approved until a favored architect was re~a~ned as a "~on
sultant." (It is not known whether thIS mvolved kIck
backs to Walasek or simply patronage for a friend.) At 
least three instances are known in which developers were 
forced to pay for zoning variances before ap<l;rtment build
ings or supermarkets could be erected. Busmessmen who 
wanted to encourage rapid turnover of the curb space in 
front of their stores were told to pay a police sergeant 
to erect "lO-minute parking" signs. To repeat a ca,;eat 
stated earlier, it is impossible to tell whether these kick
backs were demanded to expedite legitimate requests or 
to approve improper demands, suc~ as a varian~e 0at 
would hurt a neighborhood or a certIficate approvmg lID

proper electrical work. 
All of the activities detailed thus far involve fairly clear 

violations of the law. To complete the picture of the 
abuse of office by Win canton officials, we might briefly 
mention "honest graft." This term was best defined by 
one of its earlier practitioners, State Senator George 
Washington Plunkitt who loyally served Tammany Hall 
at the turn of the century. 

There's all the difference in the world between 
[honest and dishonest graft]. Yes, many of our men 
have grown rich in politics. I have myself. 

I've made a big fortune out of the game, and 
I'm gettin' richer every day, but I've not gone in for 
dishonest graft-blackmailin' gamblers, saloonkeep
ers, disorderly people, etc.-and neither has any of 
the men who have made big fortunes in politics. 

There's an honest graft, and I'm an example of 
how it works. I might sum up the whole thing by 
sayin': "I seen my opportunities and I took 'em." 

Let me explain by examples. My party's in power 
in the city, and it's goin' to undertake a lot of public 
improvements. Well, I'm tipped off, say, that 
they're going to layout a new park at a certain place. 

I see my 'opportunity and I take it. I go to that 
place, and I buy up all the land I can in the neigh
borhood. Then the board of this or that makes its 
plan public, and there is a rush to get my land, which 
nobody cared particular for before. 

Ain't it perfectly honest to charge a good price 
and make a profit on my investment and foresight? 
Of course, it is. Well, that's honest graft.3 

3 William L. Riordan, "Plunkitt 01 Tammany Han" (New York: E. P. Dutton. 
• 1963), p. 3. 
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While there was little in the way of land purchasing
either honest or dishonest-going on in Wincanton dur
ing this period, several officials who carried on their own 
businesses while in office were able to pick up some 
"honest graft." One city councilman with an account
ing office served as bookkeeper for Irv Stern and the major 
bookies and prostitutes ~n the city. 

Police Chief Phillips' construction firm received a con
tract to remodel the exterior of the largest brothel in 
town. Finally one councilman serving in the present re
form administration received a contract to construct all 
gasoline stations built in the city by a major petroleum 
company; skeptics say that the contract was the quid pro 
quo for the councilman's vote to give the company the 
contract to sell gasoline to the city. 

How Far Did It Go? This cataloging of acts of non
feasance, malfeasance, and misfeasance by Wincanton of
ficials raises a danger of confusing variety with uni
versality, of assuming that every employee of the city was 
either engaged in corrupt activities or was being paid to 
ignore the corruption of others. On the contrary, both 
official investigations and private research lead to the con
clusion that there is no reason whatsoever to question the 
honesty of the vast majority of the employees of the city 
of Wincanton. Certainly no more than 10 of the 155 
members of the Wincanton police force were on Irv 
Stern's payroll (although as many as half of them may 
have accepted petty Christmas presents-turkeys or 
liquor.) In each department, there were a few employ
ees who objected actively to the misdeeds of their su
periors, and the only charge that can justly be leveled 
against the mass of employees is that they were unwilling 
to jeopardize their employment by publicly exposing what 
was going on. When Federal investigators showed that 
an honest (and possibly successful) attempt was being 
made to expose Stern-Walasekcorruption, a number of 
city employees cooperated with the grand jury in aggre
gating evidence which could be used to convict the cor
rupt officials. 

Before these Federal investigations began, howevrr, it 
could reasonably appear to an individual employee that 
the entire machinery of law enforcement in the city was 
controlled by Stern, Walasek, et al., and that an individ
ual protest would be silenced quickly. This can be illus
trated by the momentary crusade conducted by First As
sistant District Attorney Phil Roper in the summer of 
1962. When the district attorney left for a short vacation, 
Roper decided to act against the gamblers and madams in 
the city. With the help of the State Police, Roper raided 
several large brothels. Apprehending on the street the 
city's largest distributor of punchboards and lotteries, 
Roper effected a citizen's arrest and drove him to police 
headquarters for proper detention and questioning. 
"I'm sorry, Mr. Roper," said the desk sergeant, "we'r!! 
under orders not to arrest persons brought in by you." 
Roper was forced to call upon the State Police for aid in 
confining the gambler. When the district attorney re
turned from his vacation, he quickly fired Roper "for 
introducing politics into the district attorney's office." 
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If it is incorrect to say that Wincanton corruption ex
tended very far vertically-in.to the rank an? ~le of the 
various departments of the cIty-how far dId It extend 
horizontally? How many branches and levels of govern
ment were affected? With the exception of the local 
Congressman and the city treasurei', it seems that a few 
personnel at each level (city, county, and State) and in 
most offices in city hall can be identified either with Stern 
or with some form of free-lance corruption. A number of 
local judges received campaign financing from Stern, al
though there is no evidence that they were on his pay
roll after they were elected. Several State legislators were 
on Stern's payroll, and one Republican councilman 
charged that a high-ranking State Democratic official 
promised Stern first choice of all Alsace County patron
age. The county chairman, he claimed, was only to re
ceive the jobs that Stern did not want. While they were 
later to play an active role in disrupting Win canton gam
bUng, the district attorney in Hal Craig's reform adminis
tration feared that the State Police were on Stern's payroll, 
and thus refused to use them in city gambling raids. 

Within the city administration, the evidence is fairly 
clear that some mayors and councilmen received regular 
payments from Stern and divided kickbacks on city p1lr
chases and sales. Some key subcouncil pErsonnel fre
quently shared in payoffs affecting their particular de
partments-the police chief shared in the gambling and 
prostitution payoffs and received $300 of the $10,500 
kickback on parking meter purchases. A councilman 
controlling one department, for example, might get a 
higher percentage of kickbacks than the other council
men in contracts involving that department. 

LEGAL PROTECTION AGAINST CORRUPTION 

Later in this report, Win canton's gambling and 
corruption will be tied into a context of social and poli
tical attitudes. At this point, however, concluding the 
study of official corruption, it might be appropriate to 
consider legal reforms which might make future corrup
tion more difficult. Many of the corrupt activities of 
Wincanton officials are already covered sufficiently by 
State law-it is clearly spelled out, for example, that city 
officials must enforce State gambling and prostitution 
laws, and no further legislation is needed to clarify this 
duty. The legal mandate of the State Police to enforce 
State laws in all parts of the State is equally clear, but it 
has been nullified by their informal practice of entering 
cities only when invited; this policy only facilitates local 
corruption. 

The first major reform that might minimize corruption 
would involve a drastic increase in the salaries of puBlic 
officials and law enforcement personnel. During the 
1950's Wincanton police salaries were in the lowest quar~ 
tile for middle-sized cities in the Nation, and were well 
below the median family income ($5,453) in the city. 
City councilmen then were receiving only slightly more 
than the median. Since that time, police salaries have 
been raised to $5,400 (only slightly below the median) 
and council salaries to $8,500. Under these circum-

stances, many honest officials and employees were forced 
to "moonlight" with second jobs; potentially dishonest 
men were likely to view Stern payoffs or extortionate kick
backs as a simpler means of improving their financial 
status. Raising police salaries to $7,000 or $8,000 would 
attract men of higher quality, permit them to forego sec
ond jobs, and make corrupt payoffs seem less tempting. 
The same considerations apply to a recommendation that 
the salaries of elected officials be increased to levels similar 
to those received in private industry. A recent budget for 
the city of Wincanton called for expenditures of $6 mil
lion; no private corporation of that size would be headed 
by a chief executive whose salary was $9,500 per year. 

A second type of recommendation would reduc'_ the op
portunities available to officials to extort illegal payoffs 
or conceal corruption. First, the civil service system 
should be expanded. At the time this report was written, 
Wincanton policemen could not be discharged from the 
force unless formal charges were brought, but they could 
be demoted from command positions or transferred to 
"punishment" details at the discretion of the chief or 
mayor. The latter option is probably a proper dis
ciplinary tool, but the former invites policemen to seek 
alliances with political leaders and to avoid unpopular 
actions. Promotions within the force (with the possible 
exception of the chief's position) should be made by 
competitive examination, and demotions should be made 
only for proven cause. (While research for this report 
was being conducted, a full 18 months before the next 
local election, police officers reported that politicking had 
already begun. Men on the force had already begun 
making friends with possible candidates for the 1967 elec
tions, and police discipline was beginning to slip. Com
mand o.fficers reported that the sergeants were becoming 
unwilling to criticize or discipline patrolmen. "How can 
I tell someone off?" one captain asked. "I'll probably 
be walking a beat when the Democrats come back into 
power, and he may be my boss.") A comprehensive civil 
service system would also give command officers control 
over informal rewards and punishments, so ·that they 
could encourage "hustlers" and harass slackers, but for
mal review of promotions and demotions is essential to 
guard against the politicking, which has been character
istic of the Wi'ncanton police force. 

Second, opportunities for corruption could be reduced 
by closing the loopholes in State laws on bidding for mu
nicipal contracts. While a city should be free to disregard 
a low bid received from a company judged financially or 
technically unable to perform a contract, the phrase "low
est responsible bidder" simply opens the door to mis
feasance-either to accepting under-the-table kickbacks or 
to rewarding political friends. In this regard, the deci
sion to ignore the bid of former Police Chief Phillips is 
just as reprehensible as the decision to give paving con
tracts to a major party contributor. Furthermore, there 
is no reason why service contracts should be excluded 
from the competitive bidding; while the professions re
gard it as undignified to compete for clients, there is no 
reason why road repair or building maintenance con
tracts could not be judged on the basis of bids (with a 
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proviso regarding some level of competence). Finally, 
the exclusion of "patented or copyrighted products" is 
untenable-it is well known that distributors of say, auto
mobiles, vary widely in their profit margins, or allowances 
for trade-ins, etc. City officials should be forced there
fore to seek the best possible deal. 

One mechanism, which is often suggested to guard 
against official misconduct, is an annual audit of city 
books by a higher governmental agency, such as those 
conducted of local agencies (e.g., urban renewal authori
ties) administering Federal programs. The evidence 
in Wincanton, however, seems to indicate that even while 
official corruption was taking place, the city's books were 
in perfect order. When a kickback was received on a 
city purchase, for example, the minutes of council meet
ings would indicate that X was the "lowest responsible 
bidder," if bids were required, and X would slip the pay
off money to a "bagman," or contactman, on a dark street 
comer. The books looked proper and auditors would 
have had no authority to force acceptance of other bids. 
It would seem that revision of the bidding laws would be 
more significant than an outside audit. 

Finally, the problem of campaign contributions must 
be considered. As was stressed earlier, contributions to 
political candidates are regarded in this country as both 
a manifestation of free speech and the best alternative to 
government sponsorship of campaigns. The use of politi
cal contributions as a disguise for extortion and bribery 
could be curtailed, however, by active enforcement of the 
"full reporting of receipts'" provision of State campaign 
laws (in Wincanton, candidates filed reports of receipts, 
but, of course, neglected to mention the money received 
from Irv Stem). Second, city hall employees should be 
protected against the type of voluntary assessment im
posed by Mayor Donnelly. Third, State and local laws 
might more clearly prohibit contributions, from persons 
doing business with the city, which can be identified as 
payoffs for past or future preferment on city contracts. 
(Tightening of bidding requirements, of course, would 
make such activities less profitable to the contractors.) 4 

GAMBLING AND CORRUPTION: THE GENERAL 
PUBLIC 

THE LATENT FUNCTIONS OF GAMBLING AND CORRUPTION 

I feel as though I am sending Santa Claus to jail. 
Although this man dealt in gambling devices, it ap
pears that he is a religious man having no bad habits 
and is an unmeasurably charitable man. 

-a Federal judge sentencing slot machine 
king Klaus Braun to jail in 1948. 

When I was a kid, the man in the corner grocery 
wrote numbers. His salary was about $20 a week 
and he made $25 more on book. 

-a reform candidate for the Wincanton 
City Council, early 1960's. 

-I See the excellent disuussion of politicol campaign contributions In Alexander 
Heard, "The Co,ts of Democracy" (Chapel Hilh Univerolty of North Carolina 
Pre,"_ 1960), and Herbert Alexander, "Regulation of Politicai Finance" (Berkeley: 
Institute of Governmental Studic8, Bnd Princeton: Citizen~t Research Foundation, 
1966) • 
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The instances of wrongdoing cataloged in earlier sec
tions seem to paint an easily censurable picture. Irv Stern, 
Gene Donnelly, Bob Walasek-these names conjure up 
an image of such total iniquity that one wonders why they 
were ever allowed to operate as they did. While gam
bling and corruption are easy to judge in the abstract, 
however, they, like sin, are never encountered in the 
abstract-they are encountered in the form of a slot ma
chine which is helping to payoff your club's mortgage, 
or a chance to fix your son's speeding ticket, or an oppor
tunity to hasten the completion of your new building by 
"overlooking" a few violations of the building code. In 
these forms, the choices seem less clear. Furthermore, 
to obtain a final appraisal of what took place in Win
canton one must weigh the manifest functions served
providing income for the participants, recreation for the 
consumers of vice and gambling, etc.-against the latent 
functions, the unintended or unrecognized consequences 
of these events.5 The automobile, as Thorstein Veblen 
noted, has both a manifest function, transportation, and 
a latent function, affirming the owner's social status. To 
balance the picture presented in earlier sections, and thus 
to give a partial explanation of why Wincanton has had 
its unusual history, this section explores the latent func
tions, the unintended and unexpected consequences, of 
gambling and corruption. 

Latent Social Functions. The social life of Wincan
ton is organized around clubs, lodges, and other volun
tary associations. Labor unio"ns have union halls. Busi
nessmen have luncheon groups, country clubs, and serv
ice organizations, such as the Rotary, Kiwanis, the Lions, 
etc. Each nationality group has its own meetinghouse
the Ancient Order of Hibernians, the Liederkra'nz, the 
Colored Political Club, the Cristoforo Colombo Society, 
etc. In each neighborhood, a PTA-type group is orga
nized around the local playground. Each fire hall is the 
nightly gathering place of a volunteer firemen's associa
tion. Each church has the usual assortment of men's, 
women's, and children's groups. 

A large proportion of these groups profited in one way 
or another from some form of gambling. Churches 
sponsored lotteries, bingo, and "Las Vegas nights." 
Weekly bingo games sponsored by the playground associa
tions paid for new equipment, Little League uniforms, 
etc. Business groups would use lotteries to advertise 
"Downtown Wincanton Days." Finally, depending upon 
the current policy of law enforcement agencies, most of 
the clubs had slot machines, payoff pinball machines, 
punchboards, lotteries, bingo, poker games, etc. For 
many of these groups, profits from gambling meant the 
difference between financial success and failure. Clubs 
with large and affluent membership lists could survive 
with only fees and profits from meals and drinks served. 
Clubs with few or impecunious members, however, had to 
rely 011 other sources of revenue, and gambling was both 
lucrative and attractive to nonmembers. 

The clubs therefore welcomed slots, pinball machines, 
punch boards, and so forth, both to entertain members 
and to bring in outside funds. The clubs usually divided 

G Sec tho clnssic examination of mnnl£cst nnd IRtent [unctions in Robert K. 
Merton l "SocIal Theory and Social Structurcs,H revised edition (New York: Free 
Press, 1957), pp. 19-87. 
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gambling profits equally with machine distributors such 
as Stern or KI~us Braun. Some clubs owed even more to 
gamblers; if Braun heard that a group of men wanted 
to start a new volunteer firemen's association, he would 
lend them mortgage money simply for the opportunity 
to put his slot machines in the firehall. It is not surpris
ing, therefore, to find that the clubs actively defended 
Stern, Braun, and the political candidates who favored 
open gambling. 

Gambling in Wincanton also provided direct and in
direct benefits to churches and other charitable organi
zations. First, like the other private groups, a number 
of these churches and charities sponsored bingo, lotteries, 
etc., and shared in the profits. Second, leading gamblers 
and racketeers have been generous supporters of Wincan
ton charities. Klaus Braun gave away literally most of 
his gambling income, aiding churches, hospitals, and the 
underprivileged. In the late 1940's, Bmun provided 
7,000 Christmas turkeys to the poor, and frequently 
chartered buses to take slum children to ball games. 
Braun's Prospect Mountain Park offered free rides and 
games for local children (while their parents were in 
other tents patronizing the slot machines). Irv Stern 
gave a $10,000 stained glass window to his synagogue, 
and aided welfare groups and hospitals in Winca'nton 
and other cities. (Since the residents of Wincanton re
fuse to be cared for in the room that Stern gave to Com
munity Hospital, it is now used only for the storage of 
bandages.) When Stern came into Fedeml court in the 
early 1960's to be sentenced on tax evasion charges, he 
was given character references by Protestant, Catholic, 
and Jewish clergy, and by the staff of two hospitals and 
a home for the aged. Critics charge that Stern never 
gave away a dime that wasn't well publicized; neverthe
less, his contributions benefited worthwhile community 
institutions. 

(Lest this description of the direct and indirect bene
fits of gambling be misleading, it should also be stressed 
that many ministers protested violently against gambling 
and corruption, led reform movements and launched 
pulpit tirades against Stern, Walasek, et al.) 

One final social function of Wincanton gambling might 
be termed the moderation of the demands of the criminal 
law. Bluntly stated, Irv Stern was providing the people 
with what at least a large portion of them wanted, whether 
or not State lawmakers felt they should want it. It is, of 
course, axiomatic that no one has the right to disobey the 
law, but in fairness to local officials it should be remem
bered that they were generally only tolerating what most 
residents of the city had grown up with-easily accessible 
nunlbers, horse betting, and bingo. When reform mayor 
Ed Whitton ordered bingo parlors closed in 1964, he was 
ending the standard form of evening recreation of literally 
thousands of elderly men and women. One housewife 
interviewed recently expressed relief that her mother had 
died before Whitton's edict took effect; HIt would have 
killed her to live without bingo," she said. 

In another sense, Wincanton law enforcement was also 
moderated by the aid that the gambling syndicates gave, 
at no cost to the public, to persons arrested by the police 

for gambling activity. Stern provided bail and legal 
counsel during trials, and often supported families of men 
sent to jail. A large portion of the payments that Stern 
sent to the east coast syndicates (as discussed earlier) was 
earmarked for pensions to the widows of men who had 
earlier served in the Stern organization. In light of the 
present interest in the quality of legal services available 
to the poor, this aspect of Wincanton gambling must be 
regarded as a worthy social function. 

In these ways, Wincanton gambling provided the fi
nan~ial basis for <I; network of private groups, filling social, 
s~rvIce, and quasI-~overnmental functions. Leading the 
lIst of latent functIon~ of gambling, therefore, we must 
~ut the support .of neIghborhood and other group social 
l~fe and the prOVlSlon of such important services as recrea
tIon and fire protection. Providing these services 
through private rather than public mechanisms not only 
reduced tax burdens but also integrated the services into 
the social structure of the neighborhood served. While 
it is hard to give profits from gambling sole credit for 
maintaining these clubs, it must be noted that a number of 
firemen's and political associations were forced to close 
their doors when law enforcement agencies seized slot 
and pinball machines. 

Laten~ Economic Fun.ctions. Just as the proceeds from 
gamblmg made pOSSIble, or at least less expensive an 
exte?sive series o~ social r~lationships and quasi-p~blic 
servIces, so also dId gamblIng and corruption affect the 
local econo~y, aidi~g some ~usinesses while hindering 
others. TheIr mal11fcst functIon, of course, was to in
crease the incomes of the providers of illicit services (mem
bers of the Stern syndicate, individual number writers 
and pinball. r~achine distributors, madams, prostitutes, 
etc.), the reCIpIents of payoffs (elected officials and police
men, for whom these payments were a welcome addition 
to low salaries) , and the businessmen who secured unwar
ranted contracts, permits, variances, etc. On the other 
hand, these arrangements provided entertainment for the 
consumers of gambling and prostitution. 
. In describing t?e la~ent functions of Wincanton illegal
Ity, w~ can be~m WIth two broad phenomena. First, 
gamblmg permItted a number of outmoded businesses to 
survive technological change. As a quotation at the be
ginning of this chapter indicated, a "mom and pop" 
grocery store or a candy or cigar store could make more 
from writing numbers or taking horse bets than they 
did from their nominal source of support. When reform 
mayors cracked down on betting, many of these marginal 
shops went out of business, not being able to compete 
with the larger, more efficient operations solely on the 
basis of sales. Second, the system provided an alternate 
ladder of social mobility for persons who lacked the 
educational or status prerequisites for success in the legiti
mate world. Irv Stern came to this country as a fruit 
peddler's son and is believed by the Internal Revenue 
Service to be worth several millions of dollars. Gene 
Donnelly was a bartender's son; Bob Walasek grew up in 
a slum, although he was able to attend college on an 
athletic scholarship. Many Wincantonites believe that 
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each of these men collected at least a quarter of a million 
dollars during his 4 years in city hall. As Daniel Bell has 
pointed out,O and as these men illustrate, organized crime 
in America has provided a quick route out of the slums, 
a means of realizing the Horatio Alger dream . 

A number of legitimate enterprises in Wincanton 
profited directly or indirectly when gambling was wide 
open. Eight or ten major bingo halls provided a large 
nighttime business for the local bus company. In one 
year, for example, 272,000 persons paid to play bingo, and 
most of them were elderly men and women who were 
brought to the games on regular or chartered buses . 
Prizes for the bingo games were purchased locally; one 
department store executive admitted that bingo gift 
certificates brought "a sizable amount" of business into 
his store. Several drugstores sold large quantities of 
cosmetics to the prostitutes. As in Las Vegas, one Win
canton hotel offered special weekend rates for the 
gamblers at the dice game, who would gamble at night 
and sleep during the daytime. Finally, several landlords 
rented space to Stern for his bookie parlors and account
ing offices. Worried that legislative investigations might 
terminate a profitable arrangement, one landlord asked 
the investigating committee, "Who else would pay $150 
a month for that basement?" Being the center of gam
bling and prostitution for a wide area also meant increased 
business for the city's restaurants, bars, and theaters. One 
man declared that business at his Main Street restaurant 
was never as good as when gamblers and bingo players 
were flocking to the downtown area. (Many of these 
restaurants and bars, of course, provided gambling as well 
as food and drink for their customers.) 

Corruption, like gambling, offered some businessmen 
opportunities to increase sales and profits. If minor build
ing code violations could be overlooked, houses and office 
buildings could be erected more cheaply. Zoning vari
ances, secured for a price, opened up new areas in which 
developers could build high-rise apartment buildings and 
shopping centers. In selling to the city, businessmen 
could increase profits either by selling inferior goods or by 
charging high prices on standard goods when bidding 
was rigged or avoided. Finally, corruptible officials could 
aid profits simply by speeding up decisions on city con
tracts, or by forcing rapid turnover of city-owned curb 
space through either "10-minute parking" signs or strict 
enforcement of parking laws. (Owners of large stores, 
however, sought to maximize profits by asking the police 
to ignore parking violations, feeling that customers who 
worried about their meters would be less likely to stay and 
buy.) 

This listing of the latent benefits of gambling and COI'

ruption must be juxtaposed against the fact that many 
Wincanton businessmen were injured by the Stern
Walasek method of operations and fought vigorously 
against it. Leaders of the Wincanton business com
munity-the bankers, industrialists, Chamber of Com
merce, etc.-fought Walasek and Stern, refusing to kick
back on anything, and regularly called upon State and 
Federal agencies to investigate local corruption. 

o Daniel Dell, "Tho End of IdeololY" (Now York: Free Press, 1%0), ch. 7, 
"Crim~ as an ArricrJcnn Way of Lire." 
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It is somewhat misleading, however, to use the single 
term "business" in analysing responses to corruption. It 
will be more fruitful to classify businesses according to the 
nature of their contact with the city of Wincanton. Some 
industries had a national market, and only called upon the 
city for labor and basic services-water, sewage, police 
and fire protection, etc. Other companies such as sales 
agencies or construction firms did business directly with 
city hall and thus were intimately concerned with the 
terms upon which the city government did business. Be
cause of the looseness of State bidding procedures, these 
businesses had to be careful, however, not to alienate offi
cials. A third group, while not doing business with the 
city, had primarily a local clientele. Under these condi
twns, businesses in this group were frequently inter
ested in corruption and gambling policies. 

Official corruption affected each of these groups dif
ferently. Businesses whose markets lay primarily outside 
the city usually had to be concerned only with the possi
bility that Walasek might force them to pay for building 
permits. Companies dealing with City Hall, however, 
were exposed to every extortionate demand that the 
mayor might impose. As an example, agencies usually 
able to underbid their competitors were ignored if they 
refused to abide by the unofficial "conditions" added to 
contracts. Businessmen in the third category were in 
an intermediate position, both in terms of their freedom 
to act against the system and in terms of the impact that 
it had upon them. Like the others, they suffered when 
forced to pay for permits or variances. Legitimate busi
nesses, such as liquor stores, taverns, and restaurants, 
whose functions paralleled those of the clubs, lost revenue 
when the clubs were licensed to have gambling and slot 
machines. Those businesses, such as banks, whose suc
cess depended upon community growth, suffered when 
the community's reputation for corruption and gambling 
drove away potential investors and developers. (Inter
estingly, businessmen disagree: .as to whether it is the 
reputation for corruption or for gambling that discour
ages new industry. Several Wincanton bankers stated 
that no investor would run the risk of having to bribe 
officials to have building plans approved, permits issued, 
and so forth. One architect, however, argued that busi
nessmen assume municipal corruption, but will not move 
into a "sin town," for their employees will not want to 
raise children in such circumstances.) 

The last detrimental aspect of gambling and corruption 
seems trivial in comparison with the factors already men
tioned, but it was cited by most of the business leaders 
interviewed. Simply stated, it was embarassing to have 
one's hometown known throughout the country for its 
vice and corruption. "I'd go to a convention on the west 
coa~:," one textile manufacturer recalled, "and everyone 
I'd meet would say, 'You're from Wincanton? Boy, have 
I heard stories about that place!' I would try to talk 
about textiles or opportunities for industrial develop
ment, but they'd keep asking about the girls and the 
gambling." An Air Force veteran recalled being ridi
culed about his hometown while in boot camp. Finally, 
some insiders feel that a Wincanton judge was persuaded 
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to act against Irv Stern when he found t~at his daugh.ter 
was being laughed at by her college fnends for belllg 
related to a Wincanton official. 

PUBLIC ATTITUDES TOWARD GAMBLING AND 
CORRUPTION 

A clean city, a city free of 9ambling: vice, and cor
ruption, requires at least two thlllgs-actlVe l~w enfc:rce
ment and elected officials who oppose orgalllzed cnme. 
Over the last 20 years, Federal agents have beeD: success
ful in prosecuting most of the leaders of Wlllcanton 
gambling operatiOl;s: Slo~ machine king .Klaus Braun 
was twice sent to Jail for lllcome tax evaSIon. Federal 
agents were also able to secure convictions against Irv 
Stern for income tax evasion (a 4-year sentence), gam
bling tax evasion (a 2-year sentence running. concurren!ly 
with the income tax sentence), and extortIOn on a City 

contract to purchase parking meters (a 30-day concurrent 
sentence) . Federal men also sent to jail lesser members 
of the Stern syndicate and closed down a still and an 
interstate dico game. 

These Federal actions, however, had very little effect 
upon Wincanton gambling. Lieutenants carried .on 
while Stern was in jail, and local police, at the dire~tIOn 
of city officials, continued to ignore numbers wnter:s, 
bookies, and prostitutes. As one Federal agent put It, 
"Even though we were able to apprehend and conv~ct 
the chief racketeers, we were never able to solve the polIt
ical problem-city officials ~ere always again?t us." On 
the two occasions when Wlllcanton voters dId solve the 
political problem by electing reform officials, he . 'ever, 
organized crime was quickly put out of business. Mayor 
Hal Craig chose to tolerate isolated bookies, numbers 
writers, and prostitutes, but Stern and Braun we~e effec
tively silenced. Mayor Ed Whitton, in office Slllce the 
early 1960's, has gone even further, and the only gamblers 
and prostitutes still operating in Win canton are those 
whom the police have been unable to catch for reaso~s 
of limited manpower, lack of evidence, etc. The Amen
can Social Hygiene Association reported after a recent 
study that Wincanton has fewer prostitutes today than 
at any time since the 1930's. The police acknowledge 
that there are still a few gamblers and prostitutes in town, 
but they have been driven underground, and a potential 
patron must have a contact before he can do business. 

If the level of law enforcem€:nt in a community is so 
directly tied to local voting patterns, we must look more 
closely at the attitudes and values of Wincanton residents. 
First, how much did residents know about what was going 
on? Were the events which have been discussed previ
ously matters of common knowledge or were they per
ceived by only a few residents? Second, were they voting 
for open gambling and corruption; were they being duped 
by seemingly honest candidates who became corrupt after 
taking office; or were these issues irrelevant to the average 
voter, who was thinking about other issues entirely? Our 
conclusions about these questions will indicate whether 
long-range reform can be attained through legal changes 

7 This survey was conducted by eight fcmnle "interviewers from lite Wisconsin 
Survey Research Laboratory, using n 3chedule of questions requiring 45 to 75 
minutes to complete. Respontlents were selected from among the adults residing 

(closing loopholes in the city's bidding practices, expand
ing civil service in the police department, ending the 
"home rule" policy of the State ~olice, etc.) or whether 
reform must await a change in popular mores. 

PUBLIC AWARENESS OF GAMBLING AND CORRUPTION 

In a survey of Win canton residents conducted re
cently,7 90 percent of the respondents were able correctly 
to identify the present mayor, 63 percent recognized the 
name of their Congressman, and 36 percent knew the AI
sace County district attorney. Seventy percent identified 
Irv Stern correctly, and 62 percent admitted that they 
did recognize the name of the largest madam in town. 
But how much did the people of Wincanton know about 
what had been going on-the extent and organization of 
Irv Stern's empire, the payoffs to city hall and the police, 
or the malfeasance and misfeasance of Bob Walasek and 
other city officials? Instead of thinking about simply 
"knowing" or "not knowing," we might subdivide public 
awareness into several categories-a general awareness 
that gambling and prostitution were present in the city, 
some perception that city officials were protecting these 
enterprises, and finally a specific knowledge that officials 
X and Y were being paid off. These categories vary, it 
will be noticed, in the specificity of knowledge and in the 
linkage between the result (e.g., presence of gambling 
or corruption) and an official's action. 

While there is no way of knowing exactly how many 
Wincantonites had access to each type of knowledge about 
gambling and corruption during the period they were 
taking place, we can form some ideas on the basis of the 
newspaper coverage they received and the geographical 
distribution of each form of illegality. The dice game, for 
example, was in only one location (hidden and shifted 
periodically to escape Federal attention) and relied pri
marily on out-of-town gamblers. The newspapers said 
little about it, and it was probably safe to say that few 
residents knew of its existence until it was raided by the 
FBI in the early 1960's. 

Prostitutes were generally found only in two four
block areas in the city-semi-slum areas that no outsider 
was likely to visit unless he was specifically looking for the 
girls. The newspapers, however, gave extensive cov
erage to every prostitution arrest and every report by the 
American Social Hygiene Association which detailed the 
extent of prostitution and venereal disease in the city. A 
series of newspaper articles, with photographs, forced the 
police to close (for a short period of time) several of the 
larger brothels. With regard to prostitution, therefore, 
it is likely that a majority of the adult population knew of 
the existence of commercialized vice; but, apart from in
nuendoes in the papers, there was little awareness of pay
offs to the police. It was not until after the election of 
a reform administration, that Stern and Walasek were 
indicted for extorting payments from a madam. 

In contrast to the dice games and prostitution, public 
awareness of the existence of pinball machines, horse
books, and numbers writing must have been far more 
widespread. These mass-consumption forms of gambling 

in housing units selected at random trom the Wincnnton "City Directory." Ono 
hundred eighty-three completed interviews were obtained. 
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depended upon accessibility to large numbers of persons. 
Bets could be placed in most comer grocery stores, candy 
shops, and .-1gar counters; payoff pinball machines were 
placed in '{lost clubs and firehalls, as well as in bars and 
restaurantJ. Apart from knowing that these things were 
openly available, and thus not subject to police inter
ference, there was no way for the average citizen to know 
specifically that Irv Stem was paying to protect these 
gambling interests until Police Chief Phillips began to 
testify-again after the election of reformer Whitton. 

Public awareness of wrongdoing was probably least 
widespread in regard to corruption-kickbacks on con
tracts, extortion, etc. Direct involvement was generally 
limited to officials and businessmen, and probably few of 
them knew anything other than that they personally had 
been asked to pay. Either from shame or from fear of 
being prosecuted on bribery charges or out of unwilling
ness to jeopardize a profitable contract, those who did pay 
did not want to talk. Those who refused to pay usually 
were unable to substantiate charges made against bribes 
so that exposure of the attempt led only to libel suits or 
official harassment. As we have seen, the newspapers and 
one garage with a towing contract did talk about what 
was going on. The garageman lost his franchise and 
suffered a series of "accidents"; the newspapers found a 
reporter in jail and their trucks harassed by the police. 
Peter French, the district attorney under Walasek and 
Donnelly, won a libel suit (since reversed on appeal and 
dismissed) against the papers after they stated that he was 
protecting gamblers. Except for an unsuccessful citizen 
suit in the mid-1950's seeking to void the purchase of fire 
trucks (for the purchase of which Donnelly received a 
$2,000 "political contribution") and a newspaper article 
in the early 1960's implying that Donnelly and his council 
had received $500 on the sale of a city crane, no evi
dence-no specific facts-of corruption was available to 
the public until Phillips was indicted scyeral years later 
for perjury in connection with the towing contracts. 

Returning then to the three· categories of public knowl
edge, we can say that even at the lowest level-general 
perception of some form of wrongdoing-awareness was 
quite limited (except among the businessmen, most of 
whom, as we noted in the "Introduction," live and vote in 
the suburbs) . Specific knowledge-this official received 
this much to approve that contract-was only available 
after legislative hearings in the early 1950's and the in
dictment of Phillips in the early 1960's; on both occasions 
the voters turned to reform candidates. 

If, therefore, it is unlikely that many residents of Win
canton had the second or third type of knowledge about 
local gambling or corruption (while many more had the 
first type) durin$' the time it was taking place, how much 
do they know now-after several years of reform and a 
series of trials-all well-covered in the newspapers reveal
ing the nature of Stern-Donnelly-Walasek operations? 
To test the extent of specific knowledge about local of
ficials and events, respondents in a recent survey were 
asked to identify past and present officials and racketeers 
and to compare the Walasek and Whitton administrations 
on a number of points. 
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Earlier, we noted that 90 percent of the 183 respond
ents recognized the name of the present mayor, 63 per
cent knew their Congressman (who had been in office 
more than 10 years), and 36 percent knew the district 
attorney. How many members of the Stem organization 
were known to the public? Seventy percent recogni2;ed 
Stem's name, 63 percent knew the head of the numbers 
bank, 40 percent identified the "bagman" or collector for 
Stem, and 31 percent knew the operator of the largest 
horsebook in town. With regard to many of these ques
tions, it must be k~pt in mind that since many respond
e?ts may subconscIOusly ha;re fe.lt that to admit recogni
tlon of a name would have ImplIed personal contact with 
or sympathy for a criminal or a criminal act, these results 
probably understate the extent of public knowledge. 
vyhen 100 of the respondents were asked "What things 
dId Mr. Walasek do that were illegal?" 59 men
tioned extortion regarding vice and gambli~g, 2 men
tioned extortion on city contracts, 7 stated that he stole 
from the city, 8 that he fixed parking and speeding tickets 
4 that he was "controlled by rackets," and 20 simp 1; 
stated th~t Walasek was corrupt, not listing specific acts. 

Even if Wincantonites do not remember too many 
spe~ific misde.e~s, th.ey clearly perceive that the present 
WhItton admmIstratIOn has run a cleaper town than did 
Walasek or Donnelly. When asked to comment on the 
statement, "Some people say that the present city admin
istration under Mayor Whitton is about the same as when 
Mayor Walasek was in office," 10 percent said it was the 
s~m~, 74 percent said it was different, and 14 percent 
dIdn t know. When asked why, 75 respondents cited 
"better law enforcement" and the end of corruption' only 
7 of 183 felt that the city had been better run by Walasek. 
Fifty-eight percent felt the police force was better now 
22 percent thought that it was about the same as whe~ 
!'Valasek controlled the force, and only 7 percent thought 
It W;:lS worse now. Those who felt that the police depart
men.t was better run now stressed "honesty" and "better 
law enforcement," or thought that it was valuable to have 
an outsider as commissioner. Those who thought it was 
worse now cited "inefficiency," "loafing," or "unfriendli
ness." It was impossible to tell whether the comments 
of "unfriendliness" refer simply to the present refusal to 
tol~rate gambling or whether they signify a more remote 
poIrce-public contact resulting from the "professionalism" 
of the commissioner. (In this regard, we might note that 
a number of policemen and lawyers felt that it had been 
easier to s~,:ure information regarding major crimes when 
prostitution and gambling were tolerated. As one for
mer captain put it, "If I found out that some gangster 
was in town that I didn't know about, I raised hell with 
the prostitutes for not telling me.") 

Comparing perceptions of the present and former dis
trict attorneys, we also find a clear preference for the 
present man, Thomas Hendricks, over Peter French, but 
there is a surprising increase in "Don't knows." Thirty
five percent felt the district attorney's office is run "differ
ently" now, 13 percent said it is run in the same way, but 
50 percent did not know. Paralleling this lack of atti
tudes toward the office, we can recall that only 36 percent 
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of the respondents were able to identify the present in
cumbent's name, while 55 percent knew his more flam
boyant predecessor. Of those respondents who saw a 
difference between the two men, 51 percent cited "better 
law enforcement" and "no mOJ;;e rackets control over law 
enforcement." 

In addition to recognizing these differences between 
past and present officials, the respondents in the recent 
survey felt that there were .clear d~ffere~ces in the extept 
of corruption and gamblmg. Slxty-mne percent dls
agreed with the statement, "Underworld elements and 
racketeers had very little say in what the Win canton city 
government did when .Mr. Walasek was mayor;" o~ly 
13 percent disagreed Wlth the same statement as apphed 
to reform Mayor Whitton. When asked, "As compared 
with 5 years ago, do you thin~ it's easie: no~, about t~e 
same, or harder to find a dlce game 111 Wmcanton? ; 
only one respondent felt it was easier, 8 percent felt it 
was about the same, 56 percent felt it was harder, and 
34 percent didn't know. The respondents were almost 
as sure that Whitton had closed down horse betting; 51 
percent felt it was harder to bet on horses now than it was 
5 years ago, 11 percent felt it was about the same, and 
three respondents thought it was easier now than before. 
Again, 34 percent did not know. 

PUBLIC ATTITUDES TOWARD CRIME AND LAW ENFORCEMENT 

Earlier, we asked whether Wincanton's long history of 
gambling and corruption was based on a few bad officials 
and formal, structural defects such as the absence of civil 
service or low pay scales, or whether it was rooted in the 
values of the populace. The evidence on "public aware
ness" indicates that most Wincantonites probably knew 
of the existence of widespread gambling, but they prob
ably had little idea of the payoffs involved. When we 
turn to public attitudes, we find a similar split-many 
citizens wanted to consume the services offered by ltv 
Stern, but they were against official corruption; few rr,61-
dents think that one produces the other. But in thinking 
about "public attitudes," several problems of definition 
arise. For one thing, "attitudes" depend on the way in 
which a question is phrased-a respondent would be likely 
to answer "no" if he w~rt! asked, "Are you in favor of gam
bling?", but he might also answer "yes" if he were asked 
whether it was all right to flip a coin to see who would 
buy the next round of drinks. As we will shortly see, it 
is very difficult to conclude that because a Wincantonite 
voted for candidate X, he was voting "for corruption"
in his mind, he might have been voting for a fellow Pole, 
or a wor¥ingman, or an athletic hero, etc., and the deci
sion did not involve "corruption" or "reform." 

Second, we have to ask whether "attitude," in the 
sense of a conscious prefere'nce for X over Y, is an ap
propriate concept. We must keep in mind that for Win
cantonites, "reform" has been the exception rather than 
the rule. The vast majority of local citizens have lived 
with wide-open gambling all their lives, and the reform 
administrations of Craig and Whitton add up to only 7 
of the last 40 years. As one lawyer said, "When I was 

a little kid, my dad would lift me up so I could put a 
dime in the slot machine at his club. We never saw any
thing wrong in it." In addition to knowing about 
gambling in Wincanton, the residents knew of other cities 
in the State in which gambling was equally wide open, 
and they believe that Wincanton is similar to most cities 
in the country. Fifty-four percent of the respondents in 
the survey agreed with the statement, "There is not much 
difference between politics in Wincanton and politics in 
other American cities." (Nineteen percent were un
decided and only 25 percent disagreed.) Because of this 
specific history of gambling and this general perception 
that Wincanton is like other cities, it may be more ac
curate to speak of latent acceptance of gambling and 
petty corruption as "facts of life" rather than thinking 
of conscious choices, e.g., "I prefer gambling and corrup
tion to a clean city and honest officials." Under most cir
cumstances, the question has not come up. 

In a series of questions included in the recent attitude 
survey, Wincantonites indicated a general approval or 
tolerance of gambling, but they frequently distinguished 
between organized and unorganized operations. Eighty 
percent felt that the State legislature should legalize bingo. 
Fifty-eight percent felt that a State-operated lottery would 
be·a good idea. Fifty-four percent agreed with the gen
eral statement, "The State should legalize gambling." 
When asked why the State should legalize gambling, 42 
percent of those favoring the idea felt that gambling was 
harmless or that people would gamble anyway; 44 per
cent thought that the State should control it and receive 
the profits; 8 percent felt that legalization would keep 
out racketeers. Forty-nine percent agreed that "gambling 
is all right so long as local people, not outsiders, run the 
game;" 35 percent disagreed; and 11 percent were un
certain. Forty-six percent felt that "the police should 
not break up a friendly poker game, even if there is bet
ting." Here, 37 percent disagreed and 14 percent were 
uncertai'n. 

If Wincanton residents are tolerant of gambling, they 
show little tolerance of official corruption: 72 percent of 
the respondents disagreed with a statement that, "A 
city official who receives $10 in cash from a company 
that does business with the city should not be prosecuted;" 
only 13 percent agreed. Sixty-one percent were unwilling 
to agree that, "It's all right for the mayor of a city to make 
a profit when the city buys some land so long as only a 
fair price is charged." Thirty-four percent agreed that, 
"It's aU right for a city official to accept presents from 
companies so long as the taxpayers don't suffer," but 47 
percent disagreed and 13 percent were undecided. Fifty
four percent diq not believe that, "The mayor and police 
chief should be able to cancel parking and speeding tickets 
in some cases," but 36 percent thought it might be a good 
idea. 

The intensity of feelings against corruption was brought 
out most strongly when the respondents were asked about 
the 30-day jail sentences imposed on Irv Stern and Bob 
Walasek for extorting $10,500 on city purchases of park
ing meters. Eighty-six percent felt that the sentences were 
too light; seven responcents felt that they were too severe, 
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generally feeling that publicity arising from the trial had 
hurt Walasek's family. When asked why they felt as they 
did 32 percent felt that Walasek had "betrayed a public 
tru~t;" 18 percent gave an answer such as, "If it had been 
a little guy like me instead of a guy with pull like Walasek, 
I'd still be in jail." 

In light of the mixed feelings about gambling and cor
ruption, we might wonder whether Wincantonites are 
hostile toward the police department's present antigam
bling policy. This does not appear to be the case: 55 per
cent of the respondents disagreed with the statement, 
"The Win canton poli.ce today are concentrating on gam
bling too much" ; only 17 percent agreed, and 21 percent 
were undecided. Further support for the local police was 
indicated by the respondents when asked to comment on 
the statement, "If there is any gambling going on in Win
canton, it should be handled by the local police rather 
than the FBI"; 57 percent agreed and 19 percent dis
agreed. The preference for local action was slightly 
stronger-58 percent-when the question stated "* -l(. * 
the local police rather than State Police." 

We have frequently mentioned that Walasek and Stern 
were convicted on the basis of testimony given by former 
Police Chief Dave Phillips. Phillips was given immunity 
from Federal prosecution, and perjury charges against 
him were dropped. What was the public response to 
Phillips having testified? Was he regarded as a "fink" or 
a hero? Fifty-nine percent of the respondents felt that it 
was right for Phillips to testify. Only 15 percent felt that 
he should have received immunity, 40 percent felt the 
grant of immunity was wrong, and 40 percent did not 
know whether it was right or wrong. The most common 
reaction was that Phillips was as guilty as the others, or 
"he only testified to save his own skin." 

Finally, to ascertain how much citizens know about law 
enforcement agencies, the survey respondents were asked, 
first, "As you remember it, who was it who decided that 
bingo should not be played in Wincanton?". Five per
cent attributed the ban to the legislature. Forty-three 
percent correctly stated that a joint decision of Mayor 
Whitton and District Attorney Hendricks (declaring that 
the State gambling law included bingo) had led to the 
current crackdown. Thirty-four percent didn't know. 
Ironically, 13 respondents believed that Walasek, Don
nelly, Police Chief Phillips, or District Attorney French 
had ended bingo (all had been out of office for at least 6 
months and opposed the ban) ! 

Second, respondents 8 were asked, "Which of the Ff'd
eral investigative agencies would you say was primarily 
responsible for most of the prosecutions of Wincanton 
people in the past 10 years?". Thirty-one percent cor
rectly cited the Internal Revenue Service, 20 percent 
mentioned the Federal B-clreau of Investigation (whose 
only major involvement had been in raiding the dice 
game) , and 46 percent did not know. 

The Politics of Reform. In every local election in 
Wincanton, it seems that some candidates are running 
on "reform" platforms, charging their opponents with 
corruption or at least tolerating gamblers and prostitutes. 
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Usually, we see Republicans attacking Democratic cor
ruption. But Democratic primary candidates also at
tack the records of Democratic incumbents, and in 1955, 
Democrats promised the voters that they would rid the 
town of the prostitutes and bookies that "pearl gray" Hal 
Craig had tolerated. Frequently, officials have become 
corrupt after they were elected, but Wincanton voters 
have never returned a known criminal to office. Follow
ing legislative investigations in the early 1950's, Mayor 
Watts lost the general election, receiving only 39 percent 
of the vote. After the Federal indictment of Police Chief 
Phillips in the early 1960's, Bob Walasek was defeated in 
the Democratic primary, running a poor third, with only 
19 percent of the vote. Even with Walasek out of the 
running, the voters selected Republican Whitton over his 
Democratic opponent, a councilman in the Walasek ad
ministration. While the Reputlicans were able to elect 
councilmen in two elections, they were unable to make in
roads in the off-year council elections despite wholesale 
Federal gambling raids in the months just prior to the 
elections in these years. 

Looking at these voting figures, two questions arise
why corruption and why reform? As we have seen, 
Wincantonites have never voted for corruption, although 
they may have voted for men tolerant of the gambling 
citizens demanded. While the newspapers and the re
formers have warned of the necessary connection between 
gambling and corruption, their impact has been dead
ened by repetition-Wincanton voters have acquired a 
"ho-hum" attitude, saying to themselves, "That's just the 
Gazette sounding off again." or "The Republicans are 
'crying wolf' just like they did 4 years ago." As Lord 
Bryce said of Americans 80 years ago: 

The people see little and they believe less. True, 
the party newspapers accuse their opponents of such 
offenses, but the newspapers are always reviling 
somebody; and it is because the words are so strong 
that the tale has little meaning .X- * *. 

The habit of hearing charges promiscuously 
bandied to and fro, but seldom probed to the bot
tom, makes men heedless.o 

If the Democrats have dominated Wincanton elections 
so consistently, why did they lose in two important elec
tions? Those years were different because official cor
ruption was being documented by Federal investigators; 
in other years investigations were only showing wide
spread gambling, and only newspaper inferences sug
gested that officials were being paid off. It is equally, 
perhaps more, significant to note that Federal in11estiga
tions attracted national attention-instead of seeing allu
sions of corruption in the Wincanton Gazette, city voters 
were beginning to read about themselves and their city 
in The New York Times and the papers of the larger 
cities within the State. Just as national media coverage 
of the "War on the Press" may have forced Mayor Don
nelly to back down, so the national interest during the 
two elections may have shamed local voters into deserting 
the Democratic Party. The years when the Republicans 

8 This question was iD8crte~ in the schedule after the survey was underway; 9 James Bryce, "The American Commonwealth," vol. It (London: MacMillan, 
only 87 respondents worD .sked this queotion. 1889), p. 204 • 
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won were different because the voters were forced to 
recognize the conflict between their nonns (honesty in 
government, no corruption, etc.) and the actions of local 
Democratic officials. Their "active sense of outrage" 10 
produced a crisis leading to a readjustment of their nor
mal patterns of behavior. Furthennore, even though 
the voters had been willing to tolerate petty corruption 
on the part of past officials, the national investigations 
indicated that officials were now going too far. As Irv 
Stern had predicted, Bob Walasek, unlike his predecessor, 
got "greedy," and pushed the voters too far, tolerating 
too much vice and gambling and demanding kickbacks 
on too many contracts and licenses. For the voters, the 
"price" of Democratic control had gotten too high,11 

A city where the government has for its subjects 
acquaintances, whose interests and passions it knows 
and can at pleasure thwart or fonvard, can hardly 
expect a neut,ral government. 

-Sir Ernest Barker, 
"Greek Political Theory" 12 

THE FUTURE OF REFORM IN WINCANTON 

When Wincantonites are asked what kind of law en
forcement they want, they are likely to say that it is all 
right to tolerate petty gambling and prostitution, but 
that "you've got to keep out racketeers and corrupt politi
cians." Whenever they come to feel that the city is being 
controlled by these racketeers, they "throw the rascals 
out." This policy of "throwing the rascals out," how
ever, illustrates the dilemma facing refonners in Wincan
ton. Irv Stern, recently released from Federal prison, 
has probably, in fact, retired from the rackets; he is ill 
and plans to move to Arizona. Bob Walasck, having 
been twice convicted on extortion charges, is finished 
politically. Therefore? Therefore, the people of Win
canton finnly believe that "the problem" has been 
solved-"the rascals" have been thrown out. When 
asked, recently, what issues would be important in the 
next local elections, only 9 of 183 respondents felt that 
clean government or keeping out vice and gambling 
might be an issue. (Fifty-five percent had no opinion, 
15 percent felt that the ban on bingo might be an issue, 
and 12 percent cited urban renewal, a subject frequently 
mentioned in the papers preceding the survey.) Since, 
under Ed Whitton, the city is being honestly run and is free 
from gambling and prostitution, there is no problem to 
worry about. 

On balance, it seems far more likely to conclude that 
gambling and corruption will soon return to Win canton 
(although possibly in less blatant forms) for two reasons
first, a significant number of people want to be able to 
gamble or make improper deals with the city government. 
(This assumes, of course, that racketeers will be available 
to provide gambling if a complacent city administration 
permits it.) Second, and numerically far more impor
tant, most voters think that the problem has been penna-

JO Arnold A. Rogow nnd Harold D. Lasswell, "Power, Corruption, nnd Rectitude" 
(Englewood Clill.: Prentiee.Hall. 1963), p. 72. 

11 Cf. Eric L. McKitrick, "The Study of Corruption," 72 Pollti.al Science 
Quarterly 507 (December 1957). 

" Sir Ernest Barker, "Greek Political Theory" (London: Methuen, 1918), p. 13. 
13 Joel Margolis, a graduate student in the Deportment of Political Science, 

University of Wisconsin, performed tho research upon which this review of the 
literature is based. 

l4lronicnlIy, thero has been a strong interest in corruption in the yenrs 8ir~ce 

nently solved, and thus they will not be choosing candi
dates based on these issues, in future elections. 

Throughout this report, a number of specific recom
mendations have been made to minimize opportunities 
for wide-open gambling and corruption-active State 
Police intervention in city affairs, modification of the 
city's contract bidding policies, extending civil service pro
tection to police officers, etc. On balance, we could prob
ably also state that the commission fonn of government 
has been a hindrance to progressive government; a 
"strong mayor" fonn of government would probably han
dle the city's affairs ',nore efficiently. Fundamentally, 
however, all of these suggestions are irrelevant. When 
the voters have called for clean government, they have 
gotten it, in spite of loose bidding laws, limited civil serv
ice, etc. The critical factor has been voter preference. 
Until the voters of Wincanton come to believe that illegal 
gambling produces the cQrrnption they have known, the 
type of government we have documented .. ¥ill continue. 
Four-year periods of refonn do little to change the habits 
instilled over 40 years of gambling and corruption. 

RESEARCH ON THE POLITICS OF 
CORRUPTION 13 

Reviewing the literature on the politics of corruption, 
one is tempted to conclude that while everyone is writing 
about it, no one is saying very much about it. Most of 
the material in the field can be classified as simple reports 
of wrongdoing or official investigations. Both tend to 
come in waves coinciding with popular interest in re
form,14 and are written with a strongly moralistic bias. 
The classic exposes of municipal corruption are, of course, 
the works of the muckrakers-Steffans, Sinclair, Tarbell, 
etc.-written at the turn of the century.15 More recently, 
issues C'f the "National Civic Review" (known as the 
"National Municipal Review" until 1958), have presented 
reports of specific cases of corruption, graft, or bribery; 
titles such as "Indianapolis Mayor Faces Jail Sentence," 
"Election Frauds in Philadelphia," and "Eliminating 
California Bosses" indicate the specific and reforming 
quality of most "Review" articles. Their authors gen
erally view the world in black and white tenns-a con
flict between the good guys (the average, basically honest 
but put-upon citizenry) and the bad guys ("politicans" 
and "bosses"). The typical "Review" solution to the 
problem of corruption calls for both structural changes
nonpartisan elections, city manager government, etc.
and citizen action-the uprising of an alert, infonned, 
and indignant public against evil machines. Local politics 
is represented as a morality play; an example is the story 
of municipal refonn in Des Moines in the 1920's: 

A remarkable story * * * one in which taxpayers 
were arrayed against politicians, prosecuting attor
neys against slick lawyers, and municipal graft 
against good government. It is the story of how an 

World Wnr II, even though ethics in government have probably been at a higher 
level than at most other periods i11 our history. For a brief overview of American 
corruption which puts recent misdeeds in their proper historical perspective, scc 
Sidney Warren, "Corruption in Politics," 22 Current History 65-69, 211-215, 
205-289, and 348-354 (1952). 

IG The ideas nnd work of the major muckrakers arc summarized in David Mark 
Chalmers, "The Social and Political Idea. of the Muckraker." (New York: 
Citndel Pre •• , 1964). 
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American city cleaned house, lodged a number of 
public servants * -l(. * in the State's penal institu
tions * * .J!- placed an increased value on its tax dol
lar, and put its public affairs on a plane o~ decency 
and efficiency all in the last two years * * * 

The people * * * who have been looted see the 
dawn of a new day in popular self-government.16 

The official investigations of political corruption dis
playa similar degree of specificity and sLrnplicity. Both 
Federal (e.g., the Wickersham Commission and the 
Kefauver and McClellan committee hearings) and State 
(e.g., the Massachusetts Crime Commission and the 
Illinois Crime Investigating Commission reports) agencies 
hold hearings, report that crime and corruption were 
found in city X or department Y, and then call for 
prosecutions and new legislation to correct these situa
tions. Little time or space is devoted to analysis of the 
social or political causes of the events portrayed. 

In contrast with these numerous but superficial jour
nalistic and official investigations and reports, social 
scientists have had an infrequent but somewhat more 
analytical interest in corruption. Corruption has seldom 
been the direct focus of their work, but has often been 
discussed in connection with other phenomena. Gen
erally using the "functional" approach 17 applied earlier 
in this report, students of political parties, for examp1e, 
have argued that corruption can serve as an important 
supplement to legal patronage 18 as a means of financing 
and holding together a political machine.19 More 
broadly, it has been argued that corrupt practices may 
be ne.::essary to overcome the decentralization of govern
ment brought about by the separation of executive, legis
lative, and judicial processes, the creation of independent 
boards and commissions, etc.20 Finally, corrupt distribu
tion of governmental jobs and services has been viewed 
as a mechanism for instilling a feeling of national identity 
in new immigrant populations, as well as providing for 
their social welfare.21 

From another point of view, political corruption has 
been considered functional to the business community in 
offering protection against aggressive competition, speed 

18 Merzo Marvin, "Des Moines Cleans Houee," 14 National Municipal Review 
539 (September, 1925). 

17 See Robert K. Merton, uSOCilll Theory nnd Social Structure," revised edition 
(New York, Free PreBs, 1957), pp. 19-87; Eric L. McKitrick, "The Study of 
Corruption," 72 Politicn1 Science Quarterly 502-514 (December, 1957); Don 
Martindale, editor, "Functionalism in the Social Sciences" (Philadelphia: Ameri· 
can Academy of Political and Social Sciences, 1965). 

18 On the role of patronage in the party system, see V. O. Key, Jr., "Politics, 
Parties and Pressure Groups," 4th ed. (New York: Thomas Y. Crowell, 1958), 
ch. 13; and James Q. Wilson, "The Economy of Patronage," 69 JourIial of 
Political Economy 3f:l-380 (August, 1961). 

19 For n general description of city machines, sec Edward C. Banfield antI 
Jam~s Q. Wilson, "City Politics" (Cambridge: Harvard University Press, 1963), 
ell. 9. Literature on some of our more famous city bosses is listed in Charles R. 
Adrian, "Governing Urban Americn" (New York, MeGraw-Hill, 1961) pp. 498-499. 

20 Henrr JaDes Ford, "Municipal Corruption," 19 roHtical Science Quarterly 
673-686 (1904). 

21 V. O. Key, Jr., liTho Techniques of Political Graft in the United States," 
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in finalizing contracts with government, and freedom 
from cumbersome codes and regulations.22 In under
developed nations, Nathaniel Leff feels that corruption 
can be a vital catalyst in inclining political leaders toward 
economic development, mobilizing the state bureaucracy 
to aid entrepreneurs, and paying off the existing "power 
elite" to tolerate economic and social change.23 The 
benefits that corruption offers to legitimate businessmen 
accrue also to illegitimate enterprises; as we have seen 
in Wincanton, corruptly procured protection allowed Irv 
Stern to stabilize the gambling industry and assign con
tracts with the city, while landowners and businessmen 
were able to buy immunity from building and zoning 
regulations. 

A third group of studies has served to break down 
any false .n~tions that corruption and criminality are 
sharply d1stmct from the values and way of life of 
"law-abiding" members of society. A number of studies 
have shown that to a certain extent criminal careers 
mirror the approved values of seeking social advance
ment, prestige, and having one's own business; further
more, gamblers and racketeers are frequently respected 
and emulated members of immigrant and lower class 
social groups.24 Finally, as law enforcement officers 
know all too well, some members of all social classes 
condone or approve gambling and corruption, although 
many citizens may also, either ambivalently or hypo
critically, demand strict law enforcement.25 Because' 
of these conflicts between legal norms and actual popular 
attitudes, several political scientists have concluded that 
corruption can perform the valuable function of permit
ting the continued existence of the society. Instead of 
a direct confrontation between the norm and the fact, 
corrupt enforcement of the laws can permit quiet fulfill
ment of both sets of values, e.g., through a territorial 
arrangement in which "good neighborhoods" are kept 
free of gambling and prostitution while other areas of 
the city or metropolitan area are "wide open." 26 Until 
legal norms coincide with popular values, these corruptly 
induced adjustments allow the society to run more 
smoothly.27 

unpublished Ph. D. dissertation, Department of Political Science, University of 
Chicago, 1934. 

2!! Ibid.; McKitrick, op. cit. supra, n. 5. 
23 Nathaniel H. LeIr, "Economic Development through Bureaucratic Corrup

tion," 8 Americnn Behavioral Scientist 8-14 (November, 19(4). 
:-10 Daniel Bell. "Crime as an American Way of Life," in uThe End of Ideology" 

(New York: Free Press, 1960); William Foote Whyte, "Street Corner Society" 
(Chicngo, University of Chicago Pre .. , 1943), pp. 111-193; David Matzn, "De. 
linquency and Drift" (New York: John Wiley, 1%4); Donald R. CresBey, "The 
Functions and Structure of Criminal Syndicates," a. report to the President's 
Commission on Law Enforcement and Administration of Justice, 1966. 

2G Charles E. Merriam, "Chicago! A More Intimate View of Urban Politics" 
(New York, lIIacMillan, 1929), pp. 501-60; Virgil W. Peterson, "Obstacles to 
Enforcement of Cambling Lews," 269 Annals 9-20 (May, 1950). 

26 Mt!rriam, op. cit. supra, n. 13. 
Z1 Harold D. Lasswell, "Bribery," 2 Encyclopedia of the Social Sciences 690-692 

(New York, MneMillan, 1930); M. McMunan, "A Theory of Corruption," 9 
Sociological Review 181-201 (July 1961) ; Key, op. cit. suprn, n. 9. 



Appendix C 

ASPECTS OF THE EVIDENCE GATHERING PROCESS IN 
ORGANIZED CRIME CASES: A PRELIMINARY ANALYSIS 

by G. Robert Blakey 

Summary ..... . 
Introduction. . . . 
Conspiracy Theory. . . . . 
The Evidence Gathering Process 

Contents 

The Grand Jury. ............ . 
The Duty to Testify and the Privilege Against Self-Incrimination 
The Immunity Grant and Contempt of Court 
The Law of Perjury . . . . . . . . . 
The Use of Electronic Surveillance . . . . 

The Objections: Constitutional and Policy 
The First Amendment . 
The Fourth Amendment 
The Fifth Amendment . 
The Sixth Amendment . . 

A Proposed Statutory Framework 
Conclusion . . 
Draft Statute . 

80 
80 
81 
83 
83 
85 
86 
88 
91 
95 
96 
96 
98 
98 

100 
105 
106 

The most flagrant manifestation of crime in America 
is organized crime. It erodes our very system of justice 
-in all spheres of government. It is bad enough for 
individuals to turn to crime because they are misguided 
or desperate. It is intolerable that corporations of cor
ruption should systematically flaunt our laws. 

the evidence gathering process. Existing substantive 
criminal theory is adequate to deal with organized crimi
nal activity. Law, however, is not self-executing. To 
bring criminal penalties into play it is necessary to develop 
legally admissible evidence. Above all else, the testimony 
of witnesses is indispensable in the prosecution of or
ganized crime. The existing legal tools available to 
develop such testimony need to be strengthened, and 
alternatives need to be sanctioned. The investigatory 
power of grand juries must be reinforced. Immunity 
grant and similar legislation must be broadened. The 
law of perjury must be vitalized. Most importantly, legis
lation must be enacted authorizing the electronic surveil
lance techniques necessary to develop witnesses, to 
corroborate their testimony, and to serve as an evidentiary 
substitutes for them. Criminal sanctions will play little 
or no role in any attempt to arrest or reverse the growth 
of organized crime until such steps are taken. 

LYNDON B. JOI-INSON, 

"Special Message on Crime," 
March 9, 1966. 
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SUMMARY 

From a legal standpoint, organized crime continues to 
grow, despite efforts to deal with it, because of defects in 
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INTRODUCTION 

Mr. Justice Frankfurter once observed of journeys in 
the law that often "where one comes out on a case de
pends on where one goes in." 1 So it is in any examina
tion of the legal tools presently available or proposed to 
deal vvith organized crime. The attitudes and assump
tions people bring to the controversy color, shape and 
determine the resolutions they propose.2 At one ex
treme, some seem to believe that the social order depends 
almost exclusively on punishment by law, and requires 
the capture, conviction and severe treatment of as many 

!I SeD generally Schwartz, Oft Current Proposals to Legalize Wiretapping, 103 
U. PA. L. RE" 157-59 (1954). 

, 

• 
• 

fT 

• 
I 



I 

culprits as possible. To these people, proposals to in
crease the power of those who administer the penal system, 
therefore, naturally strike a responsive cord. Privacy 
may be important, but justice is always paramount. At 
the other extreme, some seem to think that all criminal 
law is simply crudely disguised vengeance, that incarcera
tion is a pointless cruelty deterring or reforming no one, 
embittering its victims more than it protects society and 
inflicting less pain on the guilty than on innocent depend
ants. To these people, proposals to increase the power of 
those who administer the criminal law are always un
necessary and constitute unwarranted intrusions into the 
life of an individual. Privacy is paramount. Justire 
counts for little if anything. Between these two untenable 
extremes, there lies a middle course, which commends 
itself to moderates. A system of penal law must maintain 
both individual privacy and justice. Neither value can 
be dogmatically accorded paramount priority. Each 
issue in the system caUs for a careful and informed judg
ment weighing both values. No judgment is final. The 
balance may at any time shift. Every balance struck 
must always remain open to reconsideration. Law, 
like life, is a trade-off, a compromise of absolutes, always 
to be pragmatically assessed. The problem is, as Pound 
put it, "one of compromise; of balancing conflicting 
interests and of securing as much as may be with the 
least sacrifice of other interests." a It is in this context, 
therefore, that the existing law and various proposals to 
change that law must be considered. 

CONSPIRACY THEORY 

The utility of conspiracy theory in the prosecution of 
organized crime is manifest. No other single substantive 
legal tool has been as effective in bringing organized 
crime to book. Nevertheless, a dispassionate examination 
and analysis of its origin, development and use today 
leaves a feeling of uneasiness. An almost direct relation 
seems to exist between its present efficiency and its poten
tial threat to individual liberty. 

The exact origin of conspiracy theory in the common 
law apparently is not known. While it first received leg
islative recog: lition as early as 1305/ it did not reach full 
maturity until t!u' 17th century when the criminal law 
experienced perhaps its greatest growth largely at the 
hands of the infamous Star Chamber. In 1611, the Star 
Chamber in the Poulterers Case;; held for the first time 
that an unexecuted agreement was itself punishable. 
Emphasis was thus shifted from the substantive crime to 
the agreement which preceded it. Thereafter, the his
tory of conspiracy theory aptly illustrated, as Mr. Jus
tice Jackson has pointed out, "the tendency of a prin
ciple to expand itself to the limit of its logic." IT 

Writing in 1842, Chief Justice Shaw in the leading case 

:1 POUND, CRIMINAL JUSTICE IN TII£ AMERICAN CITY 18 (1922). 
'Ordinance of Conspirators, ]305, 33 Edw. l. 
59 Co. Rep. 55b. 71 Eng. Rep. 813 (Star Chamber 16B). 
• Krulewitcl, v. United Stat ... 336 U.S. 440. 445 (19·19) (concurring opinion 

lJuoting CAnDozo, TnE NATURE OF TilE JUOlelAL PROCESS 51 (1929». 
7 45 Mo,s. (4 Met.) Ill, 123 (1842). 
8 Callaman v. United States, 364 U.S. 587, 593-9 ~ (1961) (Fronkfurter, J.j; 

Krulewitcil v. United SI110s, 336 U.S. 440, 418-19 (19·19) (Jackson, J., con. 
eurrlng) • 

• 18 U.S.C. § 371 (1964). To kcep the paper within managcoble proportions and 
because the major endeavors of organized crime operate within thesc jllrisdi~tion8, 
only Federal, New York, Illinois, and California law wih be reviewed. 

10 N.Y. REV. PElf. LAW §§ 105.00-.30 (elTective Sept. 1. 1967). 
11 ILL. ANN. Sur. ch. 38, § 8-2 (Smlth.Hurd Supp. 1967). 
12 CAL. PEN. CODE ~ 182. 
131B U.S.C. § 371 (196·1); N.Y. REV. PElf. LAW § 105.20 (elTective Sept. 1, 1967) ; 

ler" AN". STAT. ch. 38, § 8-2 (Smith.Hurd Supp. 1967); CAL. PElf. CODE § 18.1. 
H See, e.g., Yates v. United Slales, 35,1 U.S. 298, 333-34 (1957). It. chief 

signIficance is procedurol. N.Y. REV. PEN. LAW § 105.25 (elTective Sept. I, 1967). 
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of Commonwealth v. Hunt 7 summed up the historical 
development of conspiracy law and gave to the concept 
its classic definition: "a combination of two or more per
sons, by some concerted action, to accomplish some crim
inal or unlawful purpose, or to accomplish some pur
pose, not in itself criminal or unlawful, by criminal or 
unlawful means." 

The development of conspiracy theory in the law con
stituted an acute recognition by society of the special dan
ger presented by group crime.s Division of labor, speciali
zation, anonymity, complexity of organization, continuity 
of operation, insulation from the normal investigative 
techniques of law enforcement, enhanced ability to cor
rupt the processes of law enforcement, and the accumula
tion of capital and skills are all made possible. There is 
no question that multiple-party, conspiratorial organized 
crime presents to society a challenge materially different 
from incident crime. Conspiracy theory is the attempt 
of the law to take the measure of that difference. 

The United States,O New York/o Illinois 11 and Cali
fornia 12 have statutory provisions prohibiting conspiracy. 
The California statute is based on the Field Code, the 
pioneer attempt at codification of the eriminallaw in the 
United States. The Illinois and New York provisions 
are the product of the recent revisions of their penal codes. 
Each modifies the common law and requires the commis
sion of an overt act in addition to the agreement itseIf.13 
The requirement has small substantive significance, how
ever, since the overt act need not be criminal.].! Indeed, 
it may be as innocuous or as incriminating as a single 
phone callY; 

Punishment under the Federal/o New York 17 and 
Illinois IS statutes is made proportionate to the substan
tive crime. This has presented little difficulty on the Fed
erallevel since most offenses committed by those engaged 
in organized crime are felonies.lU Illinois, however, has 
experienced difficulty here. A major organized crime 
activity, gambling, under Illinois law in the past has becn 
generally considered only a misderneanor.2o This prob
lem was eliminated by the enactment of a syndicated 
gambiing act. 21 Under the California statute, on the 
other hand, it is possible to secure a stiffer sentencc by 
using the conspiracy statute. 22 This device has been care
fully and effectively used by California prosecutors to 
strike at organized crime, particularly professional 
gambling. 

Conspiracy theory itself differs little from jurisdiction 
to jurisdiction. A conspiracy is thought to constitute a 
continuing crime.23 Criminal liability thus remains viable 
during the entire life of any organized criminal activity. 
While each co-conspirator must be aware of the existence 
of co-conspirators,2-1 he need not know their identity 2;; or 
the exact outlines of the criminal organization.20 Indeed, 
it is not necessary that any expressed communication take 

15 Sec, e.g., Smith v. United Slates, 92 F.2t! 460 (9th Cir. 1937). 
10 18 U.S.C. § 371 (1964). 
11 N.Y. REV. PEN. LAW §§ 105.00-.30 (eITcctive Sept. I, 1967). 
18 ILL. ANN. STAT. ch. 38. § 8-2(e) (Smlth.Hurt! Supp. 1967). 
In Sec, e.g., 18 U.S.C. § 1952 (1964), as amended, 18 U.S.C. § 1952(b) (Supp. 

r, 1965) (interstate travel in aid of racketecrin;:;: five years). 
.0 Sec, e.g., ILL. A"N. STAT. eh. 38. § 28-1 (Smith.Hurd 196·1). 
.t ILL. ANN. STAT. ch. 38, § 28-1.1 (Smith.Hurd Supp. 1967). 
:1:1 CAL. PEN. CODE § 182 provides for imprisonment in tho slate prison for n 

term tip to three years in a conspiracy casc, eVen though the substantive crime 
hlay carry n lighter scntence. Sec, c.g., CAL. PEN. CODl~ § 337a (bookmaking: 
up to one year in the state prison). 

." Hyde v. United Slates, 225 U.S. 3.[7, 369 (1912). 
"' United Stales v. Fdlcolle, 311 U.S. 205 (1940). 
"" Blumenthal v. United Stales, 332 U.S. 539, 557-58 (19.17). Where the co. 

('onspirator is indifferent as to the numher of his Cellow coconspirators, he takrs 
"hi. chnnce •• " Unitecl Stales v. tlndolscllck, 1<12 F.2d 503, 507 (2<1 Cir. 19-1<1) 
(I" Hand. J.). 

." People v. COrti ell, 188 Cnl. App. 2t! 668, 10 Cal. Replr. 717 (1961). 
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place between the conspiratorsP Criminal liability at
taches to those on the periphery and reaches into the cen
ter of the conspiracy touching the chief figures no matter 
how bard they might seek to insulate themselves from 
overt criminal activity. All members of a criminal organ
ization are thus equally liable for the crime of conspiracy. 
In addition, concerted criminal activity carries with it 
vicarious substantive criminal liability.28 Every party to 
a conspiracy is liable for any offense committed by a co
conspirator reasonably contemplated by the conspiracy 
~nd committed in furtherance of it. Management-level 
members of a criminal combine may thus be held respon
sible not only for the crime of conspiracy but also for 
substantive offenses committed by others in furtherance 
of it. 

All of this may be concretely illustrated by the inves
tigation, prosecution and convktion for compulsory pros
titution 20 of Charles "L~lcky" Luciano; the head of a 
criminal syndicat': in New York City in the late 1930's. 
Over a period of years, Luciano gained monopoly control 
over prostitution in New York. Luciano himself did not 
take an active part in the daily operation of the business. 
His organization included such diverse functionaries as 
"strong arm enforcers," "protection collectors," "booking 
agents," "keepers of the houses" and the prostitutes them
selves. Indeed, Luciano's combine was so large and well 
set up that it is clear that he did not know all of the people 
in his organization. In addition, the organization's activi
ties were not limited solely to vice aspects of the business. 
If arrested, the girls were supplied bail, counsel, and other 
help in escaping punishment. Ultimately, Luciano's sub
stantive conviction for compulsory prostitution rested on 
evidence which established his role in the overall 
conspIracy. 

The list of major 30 and minor 31 organized crime figures 
convicted by utilizing conspiracy theory is long. Indeed, 
there is no question that existing conspiracy theory is 
equal to the challenge of organized crime. The failure 
of the criminal law to meet the challenge of organized 
crime must be sought elsewhere. 

We began this section with the observation that modern 
conspiracy law poses a danger to individual liberty. The 
danger does not lie in the theory itself. It lies instead 
in what is often necessary to do to bring a successful con
spiracy prosecution today. Typically, the organized 
crime conspiracy case must be built largely on circum
stantial evidence. Direct evidence or confessions are 
seldom available. Consequently, trial courts have had to 
give the prosecution wide latitude in the introduction of 
evidence if convictions are ever to be obtained.s2 Testi
mony has been admitted relating to the events occurring 
prior to the earliest date in the indktment; it has even 
been admitted when it relates to events occurring prior 
to the date of the enactment of the statute prohibiting 
the substantive offense.a3 The only test has been one of 
remoteness and relevancy.a.1 Reviewing courts, more-

"., People v. Fedele, 366 Ill. 618, 10 N.E.2d 346 (1937). 
!!S Pinkerton V United States, 326 U.S. 640 (19·16) ; People v. Sisson, 31 Cnl. ApI'. 

211 92, 87 1'.211 420 (1939); Pcople v. Suddeth, 374 III. 132, 28 N.E.2d 268 (19·10) ; 
Peoplc v. Luciano, 277 N.Y. 348, 14 N.E.2d 433 (1938). 

!.'u People v. Luciano, supra note 28. 
00 Sec, e.g., United States v. Aviles, 2N F.211 179 (2d Cir. 1960) (convictloh. 

of Vito Gcno\'cso, the sUCcessor hend of Luciano's syndicate). . 
"' Sec, e.g., United States v. Aeueci, 310 F.211 817 (2d Cir. 1962) (conviclion of 

Joseph Vnlnchi t member in the Genovese syndicate) 
., Nyc & Nissen y. United States, 168 F.211 86,1, 857 (9th Cir. 19'18), aD'd, 336 

U.S. 613 (19·19). 
3., See, e.g., Ullited States v. Barrow, 229 F. Supp. 722 (E.D. I'u. 196<1), modified 

on other cround .• , 363 F.2d 62 (3d Cir. 1966). 
.1 Sec, e.g., United States v. Dennis, 183 F.211 201, 231 (211 Cir. 1950) (L. 

Hund, J.), aD'd an other grounds, 341 U.S. 49.1 (1951). 
"" People v. Drury, 335 111. 529, 167 N.E. 823 (1929), affirming 250 lll. App. 

5·17 (1928); People v. Callnol/y, 253 N.Y. 330, 171 N.E. 393 (1930), affirming 227 
App. Diy. 167, 237 N.Y. Supp. 303 (1929). 

over, have accorded great discretion to trial courts in ad
mitting such evidence,35 and once the unlawful agreement 
has been established, only slight evidence has been held 
necessary to connect a co-conspirator with the conspir
acy.30 Usually, of course, hearsay testimony cannot be 
used to show guilt, and an individual can be held crimi
nally responsible only for his own acts. Establish a con
spiracy, however, and connect a party with it by such 
slight independent evidence, and "any act or declaration 
by one co-conspirator committed in furtherance of the 
conspiracy and during its pendency is admissible against 
each co-conspirator." 3. 

Again, an individual usually stands trial alone. Fifteen 
to twenty defendants, however, are not uncommon in the 
typical conspiracy triaPS A great quantity of evidence 
of wrong-doing is introduced. Little of it in reference to 
time, place and person deals directly with any single in
dividual. Most of it must be introduced initially under 
instructions limiting its admissibility until the conspiracy 
itself has been prima facie established. 30 The danger that 
an individual will get caught up in an indiscriminate gen
eral finding of guilt is real. It is here that the danger to 
individual liberty lies. 

Recognizing this danger, the law has developed a num
ber of devices to minimize or eliminate it. Initially, of 
course, the decision to bring a multiple-defendant con
spiracy prosecution lies with the prosecutor. Today, how
ever, on the Federallevel'!O and in New York,H Illinois 1~ 
and California/3 it is possible to move the trial court for 
a severance and a separate trial. Denying the motion lies 
in the discretion of the court. Nevertheless, the motion 
is seldom granted. Indeed, after New York abolished 
its old rule according a defendant an absolute right to 
severance in 1926, it was fourteen years before the Court 
of Appeals reversed a trial court's clenial:H 

Granting a severance seldom works substantial justice. 
Too often the limited resources of the government dictate 
the unwisdom of trying each defendant separately. 
This is particularly true in the case of parties on the pe
riphery of the organization, who should nonetheless be 
held responsible for their conduct. In addition, the 
added burden on prosecution witnesses is formidable. It 
is extremely difficult to secure cooperation in organized 
crime cases. The prospect of multiple trials virtually 
guarantees that it will not be secured. A severance also 
gives to all, save those first tried, virtually complete pre
trial criminal discovery, a serious problem in the area of 
organized crime. Further, multiple trials increase the 
prospect of inconsistent verdicts, a specter which no sys
tem of justice whose impact is significantly didactic can 
easily ignore. 

In addition to severance, other devices are available:!;; 
Defense counsel, for example, can identify themselves 
and their client when they participate actively in the trial. 
A seating chart of the defendants can be given to the 
jury:!O It is possible to allow the jury to take notes:17 

nil T01Jplai" v. United SIClIC,s. 42 F.211 202 (5th Cir.) I cerl. c1en"ctf, 282 U.S. 
886 (1959). 

at Developments itt tile Law-Crimilwl Conspiracy, 72 HAIlV. L. REV. 920, 98'1--
85 (1959). 

"" Sec, e.g., Ullited States Y. Ave/cs, 27·1 F.211 179 (2d Cir. 1960). 
30 Glasser y. United States, 315 U.S. 60, H (19·12). 
40 FED. R. CRIM. 1'. H. 
·It N.Y. COD. CnIM. I'Roe. § 391. 
'" ILL. ANN. STAT. ch. 38, § 114-8 (Smilh.HllrLl 196n. 
·1. CAL. CODE CRIM. I'noe. § 1098 • 
... People v. Feola, 282 N.Y. 276, 26 N.E.211 256 (19.10). 
·m Sec generally Wessel, Tlte Conspiracy Charge as a Weapon Against Organized 

Crime, 38 NOTRE DAME LAW. 689 (1963); DevelopmetJls til tlu! LallJ-Criminfll 
Conspiracy, 72 HARV. L. HEY. 920, 98()-82 (1959). 

·W Uniteel States y. Carlisi, 32 F. Supp. ,179 (E.D.N.Y. 19-10). 
·11 Sec, e.g., N.Y. CODE eRIM. I'ltoC. § 426; United States v. Call1pbell, 138 F. 

SlIpP. 3·~1, 3·19 (N.D. lawn 1956) (coliection ofslntutes). 
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Pre-trial stipulations on non-essential matters can be 
worked out. It is thus not possible to say that the range 
of techniques is unduly limited. 

While it is possible, although difficult, to conduct the 
multiple defendant conspiracy trial fairly, there is, how
ever, one large area where major improvement could be 
made: the evidence gathering process itself. Most of the 
crucial problems now associated with the conspiracy 
trial-ambiguous circumstantial evidence, possibly sus
pect accomplice testimony,48 prejudicial variance where 
multiple conspiracies are proven,4° termination of the 
conspiracy and the issues of the statute of limitations 50 
or the co-conspirator declaration rule-are basically evi
dentiary questions. Defendant and prosecution alike 
suffer when there are deficiencies in the evidence avail
able. If we can significantly raise the quantity and qual
ity of the evidence available to the prosecution in the 
types of situations best handled through the device of the 
conspiracy charge, we can reasonably expect materially 
to reduce the significance and re-occurrence of these 
questions. More convictions could not only be secured, 
but fairly secured. Evaluation of subsequent proposals in 
this paper in the area of the evidence gathering process, 
particularly immunity grants and electronic surveillance 
techniques, should take this into account: the tools have 
positive civil liberties implications. 

THE EVIDENCE GATHERING PROCESS 

If the existing criminal conspiracy theory is adequate 
to deal with organized crime, why, it might be asked, has 
organized crime continued to grow? On reflection, the 
answer seems apparent: the law is not self-executing. 
To bring criminal sanctions into play it is necessary to 
develop legally admissible evidence. In organized crime 
cases, however, witnesses simply do not volunteer to tes
tify or to turn over relevant books and records. Indeed, 
as former Attorney General Nicholas deB. Katzenbach has 
testified, even after the case has been developed, it has 
been necessary to forgo prosecution "hundreds of ... 
[times] because key witnesses would not testify for fear 
of [being murdered]." 51 Compulsory process is neces
sary. Traditionally, the grand jury has been the chief 
vehicle out of which that process has issued. Anyevalu
ation of the evidence gathering process thus must begin 
with an examination of the grand jury. 

,f8 The whole question of corroborating accomplice testimony is beyond the 
seopo 01 this paper. It i. required by CAL. PEN. CODE § Ull Rnd N.Y. CODE Cnm. 
Paoe. § 399. The Tulo stands with tho two witness rule, discussed below·, as nn 
unjustifiablo impediment to legitimato convictions in organized crimo cases. It 
adds legal insulation to the Iactual insulation sought by higher·ups jn criminal 
organizations. The N.Y. COMM. ON TilE ADMINISTRATION OF JUSTICE, 'rUlIID SuP' 
pLEMENTAL REI'. 16 (1937), aptly characterized the rule as un refuge of organized 
crime [which] protects the principals in racketeering cases." Their recom
mendation that tha rule be abolished, however, was not adopted. The rule is 
not Iollowed in Federnl or Illinois courts. Sec, e.g., Elli$ v. Unil.f!cI Stal.c$t 321 
F.2d 931 (9th Cir. 19(3); People v. Ale~ander, 198 Ill. 2d 472, 172 N.E.2d 785 
(1961). See generally 7 WleMonE. EVIDENC& §§ 2056 et seq. (3d cd. 19·\0). 0" 
balance it scems that the rule should be abolished. Among the cases lost 
becauso of it, nn indictment for murder returned in 19·16 against Vito Genovese, u 
hend of n New York syndicate, had to be dismissed after the murder of one of the 
two key witnesses because the other's testimony was uncorroborated. N.Y. Times, 
Oct. 4. 1966, p. 9·1. col. 3. 

•• Kotleaka. V. United States, 328 U.S. 750 (19.16) (prejudice found) ; Berger v. 
United Stat.s, 295 U.S. 78 (1935) (prejudice not lound). 

UO Grunewald v. United States, 353 U.S. 391, 396-97 (1957); Cook v. People, 231 
111.9,82 N.E. 863 (1907); People v. Jlines, 28,1 N.Y. 93, 29 N.E.2d 483 (19·10). 

Gt Testimony of Nicholas deB. Katzenbach, Invasions o} Privacy, Hearings Be/ore 
the Subcommill.ec on Adminisl.TtJtitJe Practtcc- nmI Procedure 0/ I.he Sen. Comm. on 
til. Judiciary, 89th Cong., 1.t Se .... pt. 3, at 1158 (1965). The related problem 
of material witncs8e~ is beyond the scope of this paper. Sec genernlly Comment, 
18 Mo. L. REV. 38 (1953). 

Em Sec generally Note, The Grand Jury as an Investigatory Body. 71t HAIIV, L. 
REV. 590 (1961), and authorities cited therein. 

.. , OnFIELD, CnlMINAL PnOCEDURE FnOM AnnEST TO ApPEAl. 137-39 (1947). 
Gi Sec, e.g .. lIo0man v. United States, 341 U.S. 479, 485 (1951) ; lIale v. Henkel, 

201 U.S. 43, 59 (1906). 
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THE GRAND JURY 

The grand jury originated in Anglo-American law 
with the summoning of a group of townspeople before 
a public official to answer questions under oath, a system 
of inquiry used for such administrative purposes as the 
compilation of the Domesday Book of William the Con
queror.52 In 1164, the Crown first established the crimi
nal grand jury, a body of twelve knights, whose function 
was to accuse those who according to public knowledge 
had committed crimes.53 Witnesses as such were not 
heard before this body. Two years later at the Assize 
of Clarendon, Henry II established the grand jury largely 
in the form in which it is known today. 

During the 13th and the early part of the 14th cen
tury the grand jurors themselves served as petit jurors in 
the same matters in which they presented indictments. 
Not until the eventual separation of the grand jury and 
petit jury did the function of accusation become clearly 
defined and did crown witnesses come to be examined in 
secret before the grand jury. 

The original function of the grand jury was to give to 
the central government the benefit of local knowledge in 
the apprehension of those who violated the King's peace. 
Its value as a buffer between citizen and state, the func
tion which first comes into mind today,5.j did not fully 
mature until well into the 17th century. In 1681 in 
Colledge's case G;; and the Earl of Shaftesbu1'1'Y's 50 case, 
the grand juries which first heard the evidence of the 
Royal prosecutor refused to indict. These cases are usu
ally marked as thus establishing the institution of the 
grand jury as a bulwark against despotism.G

' Two years 
later the propriety of the grand jury report GS was also 
indirectly litigated. A Chester grand jury without re
turning a fonnal indictment charged certain Whigs with 
seditious conduct. An action for libel was brought and 
the court unanimously found for the defendants, appar
ently thus sustaining the actions of the jurors.50 

The modern grand jury is a "prototype" of its ancient 
British counterpart.GO Aptly termed "a grand inquest" 
by the Supreme Court in Blair v. United States>Ol its in
quisitorial powers are virtually without rival today. De
spite early attempts in this country to limit the scope of 
its investigatory powers to that which was brought to its 
attention by prosecutor or court,02 its common Joaw powers 
have survived largely without artificiallimitations.o3 No 
such limitation is found, for example, in Federal,o.j New 
York 0;; or California 00 law, where the grand jury is em-

or. [1681] 8 How. St. Tr. 550. 
"" ld. at 759. 
Gl Sec generally.Kuh, The Grauel Jury "Prcsclltmenl.": Foul Blow or Fair Play? 

55 COLOM. L. RFoV. 110·1 (1955). Ultimately, indictment. were Dbtained Irom more 
complaint juries, and both defendants were convicted. 

68 The grnnd jury report anll tho presentment arc sometimes confused. The 
report is a declaration by the jury relnting to n situation not amounting to nn 
indictment. 'rhe presentment is the notice taken by n grand jury of an offense 
from their own knowledge or observation ''tithout nny bill of indictment laid before 
them at the suit of the King. 4 BLACKSTONE, COMMENTARIES 301 (Andrews ell. 
1899). From the English presentment the Crown prosecutor would then draw 
up the formnl Lutin indictment. Sec generally Kuh, slIpra note 57. at 110·! n. 7. 
and authorities cited therein. 

no Proceedings between Charles Earl of Macclesfield and John Starkey, Esq., 
(1684) 10 How. St. Tr. 1330. 

00 C/. Blair v. Uniled State', 250 U.S. 273, 282 (1919). 
0' ld. ot 282 • 
'" Sec generally Younger, The Grand Jury Under Altac'" 46 J. Cnl ... L., C. & P. 

S. 26. 4Q-42 (1955). Compare grand jury chRrgo 01 Ju.tice Field, 30 Fed. Ca •• 
993 (C.C.D. Cal. 1872), with Hale v. Henkel, 201 U.S. 43, 59 (1906). 

oa Sec, e.g., Wart! v. State, 2 1\10. 120 (1829), where after n 5t, Louis grand 
jury questioned a wide variety of ,vitnc5scs in n gambling probe, the court was 
nsked to quash tho resulting indictments on the grounds they were the product 
o£ n "fishing expedition." Tho court refused, commenting that to llDld other
whle "would strip [the grand jury] of [its] greatest utility nnd com'ert [it] into 
a mere engine to be acted upon by circult attorneys or those who might ('hooso 
to \18C them." 

01 lIale v.lIenkcl, 201 U.S •• 13 (1905) • 
05 New Y",k ex rei. Livingston v. Wyatt, 166 N.Y. 383, 79 N.E. 330 (1906). 
00 Samisil v. Superiar Court, 28 Cal. App. 2<1 685, 83 P.2<1 305 (1938). 
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powered to inquire into and return indictments for all 
crimes committed within its jurisdiction.01 Indeed, the 
grand jury has u.sually been held open to citizen com
plaints.os Secrecy, however, governs its hearings.GD Only 
in California has this rule been relaxed. There, "public 
sessions" are permitted in cases affecting the "general pub
lice welfare involving alleged corruption, misfeasance, or 
malfeasance in office. . ." 10 Grand jury reports, often a 
catalyst for reform, may also be filed in New York,lL Cali
fornia,12 and Illinois.73 Only under Federal law has this 
historic right been restricted.7-i 

Under Federal 15 and New York 1G law the modern 
grand jury is composed of not less than sixteen nor more 
than twenty-thrEe persons. Illinois 11 law specifies that 
the jury shall consist of twenty-three persons of whom six
teen shall constitute a quorum. In California, except in 
Los Angeles,78 nineteen persons make up the grand jury. 
Twelve affirmative votes are required in each jurisdic
tion to return an indictment.1o 

Ultimately, the power of the grand jury rests on the 
subpoena. Only through it can witnesses be compelled 
to appear and the production of books and records be re
quired. In New York, the prosecutor subpoenas wit
nesses in the name of the grand jury.so California per
mits him to subpoena witnesses for the jury in his own 
name.S1 Under Federal law, subpoenas issue only out 
of court.52 Uniform state legislation in force in New 
York,83 California 8-1 and Illinois 80 gives state grand 
juries subpoena power over i'ndividuals and books and 
lccords so in a forty-four state area. No citizen any place 
where the legislation has been enacted can avoid his duty 
to appear to testify.s7 

Apart from the use of the subpoena, the grand jury 
usually must depend on existing law enforcement agen
cies to do investigatory work. Only California provides 
for the hiring of experts to examine records of public 
officials 8S and a~thorizes the Attorney General to hire 
special counsel and investigators upon request of the 
grandjury.so 

Everywhere the prosecutor is recognized as the prime 
legal advisor and interrogator for the grand jury.no It 
is he who usually decides which cases will be investi
gated or which matters will be presented to the grand 
jury.01 The grand jury, of course, retains power to move 
on its own, but it is seldom exercised today. In Califor
nia, the State Attorney General is also permitted to have 
a grand jury impaneled at any time 02 and to take full 
charge of the presentation.03 

Today the grand jury is generally thought of as "an 

01 Sec, e.g., CAL. PEN. CODE § 917; N.Y. CODE CnlM. Pnoc. § 245. 
GB C/o 179·~ ATT'" GEN. ANN. nErs. 22; People v. Lawrence, 21 Cnl. 368 (1863). 

OUt see ILL. ANN. STAT. ch. 38, § 112-6, comment, at 276 (Smlth·Hurd Supp. 1967) ; 
People v. Parker, 374 Ill. 5U, 30 N.E. 211 11 (19·10) (person held In contempt 
Cor prhrntc communicatIon to grand jury). 

00 Sec, e.g., ILL. ANN. STAT. ch. 38 § 112-6 (Smith·Hurd Supp, 1967). 
70 CAL. PEN. CODE § 939.1. 
n N.Y. CODE CnlM. Pnoe. § 253-0. 
.. Cf. Irvi,. v. Murphy, 129 Cal. App. 713, 19 P.2tl 292 (1933), which, in atldition, 

nccords the report n privilego ngnlnst libel. 
73 People v. Polk, 21 Ill. 2d 594, IH N.E.2tl 59·1 (1961); ILL, ANN. STAT. ch. 

38, § 112, commeut, at 265 (Smith.Hurd 196·1). 
71 Sec. e.g., AIJplicalion of United Elec. RatUo & lilac", Ir'orkt'rs 0/ t'Jmcrica, 

III F. Supp. 858 (S.D.N.Y. 1953). 
,:; FED. n. Cnm. P. 6(0). 
,. N.Y. CODE CRIM, PROC. § 224. 
.. ILl .. ANN. STAT. ch. 38, § 112-2(n) (Smtlh·Hurd 1964). 
,. CAL. PEN. CODE § 888.2. 
,. ILL. ANN. STAT. ch. 38, § 112-~ (Smith.Hurd 196-1), FED. n, Cn'M. P. 6lh); 

N.Y CODE CII .... Pnac. § 224; CAL PEN. CODE § 888.2 (Los Angeles requires H). An 
indictment presently is not thought constitutionally mandatory, lIurtado v. Cali. 
fornla, 110 U.S. 516 (1884). 

.. N.Y. CODe Cn'M. Pnoc. §§ 609, 255(2). 
81 CAL. PEN. CODE § 939.2. 
.. Hale v. llenkel, 201 U.S. 43 (1906). 
"" N.Y. CODe CRI.,. Pnoc. § 618(0). 
., CAL. PEN. CODE § 1334. 
• :; ILL. ANN. STAT. ch. 38, §§ 156-1 10 -6 (Smilh.Hurd 1964), as amended, ILL. 

ANN. STAT. eh. 38, § 156-1 (Smith.Hurd Supp. 1967). 

arm of the court." 94 This means that the jury is sub
ject to the supervisory power of the court. The court 
impanels it,05 charges it,OO chooses its foreman,07 protects 
against abuses of its authority,Ds and ultimately discharges 
it.oO Usually, the life of the grand jury parallels the term 
of court. New York 100 draws a new panel each term 
of the Supreme Court; the grand jury terminates at its 
end. Illinois follows a similar rule; the grand jury's life 
may, however, extend up to eighteen months, and in Cook 
County up to six grand juries may sit at one time.101 
California 102 and Federal law 103 allow the court to im· 
panel grand juries whenever it is appropriate. Under 
Federal law, the grand jury's term extends until dis
charge, but not longer than eighteen months.lo.! The 
number of juries is left up to the discretion of the court.105 
A Federal court may also discharge a grand jury at any 
time "for any reason or for no reason" 100 even though the 
jury has not finished the business before it. In contrast, 
California law limits the number of grand juries, but au
thorizes their discharge only "on completion of the busi
ness before the jury." 107 

The concI usion seems inescapable: "As an instrumen t 
of discovery against organized crime, the grand jury has 
no counterpart." 108 Despite its broad powers of inquiry, 
however, the grand jury needs to be strengthened. A 
grand jury should be called into session in each juris
diction once every eighteen months. This would guar
antee periodic review of the law enforcement situation 
by an independent body. The jury should be selected 
without discrimin"ltion from all of the residents within 
its jurisdiction. The foreman should be selected demo
cratically by the jury itself-not appoillted by the court. 
This would guarantee that the grand jury would not be 
subject to improper influences by the court. The right 
of the jury to pursue any violation of the criminal law 
within its jurisdiction should be guaranteed; the jury 
should not be limited by the charge of the court. The 
right of any private party to approach the jury through 
the foreman should be secured. Citizens would then have 
a recourse to rectify wrongs outside of regular law enforce
ment process. The life of the jury should be set at 
eighteen months with the right to extend its term up to 
thirty-six months at six month intervals on a showing to 
the cuurt that its business is not finished. Should the 
court refuse to extend the term, or otherwise attempt to 
prematurely discharge the jury, an immediate right of 
appeal with provision for automatic suspension of the 
discharge order should be provided. The jury should 
have the right to petition the court to impanel other 

.0 In re Saperstein, 30 N.r. Super. 373, 10,\ A.2d 842, cert. denied, 348 U.S. 87,\ 
(195~). Contra, In r. Grothe, 59 Ill. ApI" 2d 1, 208 N.E.2tl 581 (1965). 

81 NclV York v. O'Neill, 359 U.S. 9,11-12 (1959). 
88 CAL. PEN. CODE § 926. 
so CAL. PEN. CODE § 936. D. CAL. PEN. CODE §§ 934--35; N.Y. CODE CUlM. PIIOC. § 256. 
01Seo, e.g., United v. Steel, 238 F. Supp. 580 (S.D.N.Y. 1965). 
O' CAL. PEN. CODE § 913 • 
oa CAL. PEN. CODE § 936. 
0' Spector v. Aile,., 281 N.Y. 251, 22 N.E.2tl 360 (1939). 
o'ln re Grand Jury Subpoena, 225 F. Sup)'. 923 (N.D. Ill. 196,1). 
l'Il Sec e.g., ILL. ANN. STAT. ch. 38, §112-2\b) (Smith.Hurd 196,1). 
01 FED. n. CnIM. P. 6(e); N.Y. COD. CnIM. PnDc. § 22·1; CAL. PEN. CODE * 91:!; 

ILL. ANN. STAT. ch. 38, § 112-2(b) (Smilh.Hurtl1964). 
os In re Grand Jury Subpoena, 225 F. Supp. 923 (N.D. Ill. 1961). 
liD ILL. ANN. STAT. ch. 38, § 112-3(.) (Smhh·Hurtl 1964) • 
100 N.Y. COD. Cn .. r. Pnoc. § 225. 
101 ILL. CODe Cn .... Pnoc. § 112-3. 
10. CAL. CO' s·r. art. 1, § B. 
I'" FED. n. CRIM. P. 6(g). 
10, FED. R, CnlM. P. 6(0). 
'00 Advisory Comm. on Rule 6(.), p. 139 • 
Ill\) In rc ,lnvestiealion 0/ World Arrangements, 107 F. Supp. 628, 629 (D,D.C. 

1952). 
101 CAL. PEN. CODE § 915. 
10' Younger, Tlte Grand Jury Ullder ,tunek, 46 J. C'UM. I." C. & P.S. 21<1, 22.\ 

(1955) • 
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juries where its work load is excessive and the failure to 
do so should also be appealable. Finally, the jury should 
have the statutory right within its own system to appeal 
to the state or Federal Attorney General to replace the 
local prosecutor and investigative agents with special 
counsel and investigators where the jury is dissatisfied 
with the work performed for it. On the Federal level, 
the right to file reports should be restored. With these 
powers added or guaranteed, the grand jury would be a 
formida:ble social force working against organized crime. 
Communities everywhere would have available to them 
an institution for reform and for protection against both 
corruption and organized crime.loo 

THE DUTY TO TESTIFY AND THE PRIVILEGE AGAINST SELF

IN CRIMINA TIO N 

A grand jury subpoena can compel the attendance of 
a witness and the production of books and records. 
Ultimately, however, thD grand jury has no pO'.ver as such 
to compel the witness to testify or to turn over the books 
and records. Securing the witness' testimony and hav
ing the books and records turned over involve the inter
action of the witness' duty to testify and his privilege 
against self-incrimination. 

Not until thc 16th century did the modem witness 
become a common figure in civil or criminal triaIs.i1O 
Up until that time jurors werc supposed to find the facts 
based on their own self-acquired knowledge. Indeed, 
the pure witness--the individual who merely happens to 
have relevant information and who is unrelated to either 
party--at this time ran the substantial risk of a suit for 
maintenance if he volunteered to testify.l11 This situa
tion became, of course, wholly intolerable as litigation 
became more complex and juries became less and less 
able to resolve factual disputes on their own. Finally, in 
Stat. of Elizabeth in 1563,112 provision was made for com
pulsory process for witnesses in civil cases. With the en
actment of this statute, the risk of a suit for maintenance 
diminished, for "what a man does by compulsion of law 
cannot be called maintenance." 11:1 

The Stat. of Elizabeth only made it possible to testify 
freely; it imposed no duty to testify. Nevertheless, the 
step trom right to duty was short, and it was soon taken. 
By 1612. Sir Francis Bacon in the Countess of Shrews
bury's Trial 114 was able to assert confidently: 

You must know that all subjects, without distinction 
of degrees, owe to the King tribute and service, not 
only of their deed and land, but of their knowledge 
and discovery. If there be anything that imports 
the King's service they ought themselves un
demanded to impart it; much morC', if they be called 
and examined, whether it be of their own fact or of 
another's, they ought to make direct answer. 

:For mote than three centuries it thus has been a maxim 
of indubitable certainty that the "public has a right to 

100 CI. 'filE KEFAUVER REPonT ON OnGANIZED CRIME 200 (Didier cd. 1951). 
1\0 Sec generally 7 WIGMDnE, EVIDENCE § 2190 (3d cd. 1940) ; l\!orgnn, The Privilege 

Agai"'t Sell-illeriminatian, 34 MINN. I" REV. 1-45 (1919). 
111 Sec, e.g .. [1450) Y.B. 28 Hen. 6, 6, 1. 
11. St., 1563, 5 Eliz. I, c. 9, § 12. 
113 Littleton .rgulng in [Jo\50) Y.B. 28 Hen. G, 6, 1. 
111 [1612) 2 How. St. 'fro 769, 778. 
113 CI. Picdmallte v. United States, 367 U.S. SSG, 558 n.2 (1961). 
1\0 8 WlcMonE, EVIDENCE § 2190, at 66 (3d cd. 19·10). 11, See generally id. § 2250. 
118 Sea id. § 2250, at 289 nn.56,~ 57, nntl en,es eiteJ therein. 
110 [1637) 3 How. St. Tr. '315. 
le'" St., 16 Car. 1, ee. 10, 11. 
121 Bentham, Rationaie 01 iudicial Evidence (1827). 7 'rHE WonKS 01' JEnEMY 
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everyman's evidence." 115 "When the cause of justice 
requires the investigation of the truth," as Wigmore 110 

put it, "no man has knowledge that is rightly private." 
Nonetheless, the duty to testify, which history and society 
of necessity have imposed on each of us, is not absolute; it 
is qualified by the privilege against self-incrimination. 

The history of the privilege against self-incrimina
tion 117 is the complicated story of the hated practice of 
the oath ex officio mero) an abuse first of heresy trials in 
the ecclesiastical courts and then of the infamous Star 
Chamber, which took its rules of procedure from ecclesi
astical law, and of the emotional reaction which accom
panied its abolition and ultimately stopped incriminating 
interrogation in the common law courts. Until the 
early 17th century, when the long battle between King 
and Parliament began, no serious and successful objec
tion had been made to the oath ex officio. Under 
proper circumstances, the canon law upheld it. 
Through the influence of Lord Coke, however, a change 
occurred. By 1615, the power of the ecclesiastical court 
to use the oath ex officio in any penal inquiry had been 
ended by decisions of the common law courts,11s The 
Star Chamber and its similar practice were the next to 
go. As a direct result of public indignation at the Lil
burn Trial/1o where the defendant was ordered piIIoried 
and whipped for a failure to respond to the oath, Parlia
ment abolished both the oath and the Chamber itself.1~o 

Before the Star Chamber, Lilburn himself had not 
claimed a privilege against self-incrimination, but merely 
that the proper presentment had not been made, a pre
sentment necessary before the oath could be lawfully 
administered. After his cause had triumphed, however, 
the distinction was soon lost or ignored. The oath itself 
had come to be associated with the Stuart tyranny. De
tails were forgotten.m Repeatedly claimed, then as
sumed for argument, finaIIy by the end of the reign of 
Charles II, '.here was no longer any doubt of its general 
application.m No one at any time in any English court 
could be compelled to accuse himself. It was out of this 
history and the experience of the colonists with the Royal 
Governors that the privilege ultimately found its way into 
our Bill of Rights in the Fifth Amendment.l2a 

The modern privilege against self-incrimination applies 
to both Federal and state proceedingsY·1 Any question 
the answer to which would furnish a link in a chain of 
evidence 120 which would incriminate the witness need 
not be answered "unless he chooses to speak in the un
fettered exercise of his own wilL" J2G The privilege ap
plies not only at trial but also in any circumstance of of
ficial interrogation.127 Only testimonial utterances fall 
within its scope.1.28 The privilege is personal; it may not 
be claimed to protect another.12o In addition, it pro
tects only natural persons; corporations 130 or unions 131 

may not claim its protection. The privilege may be 
waived by the recitation of incriminating facts; 13~ the 
law requires its waiver when an accused testifies in his own 
behalf at a criminal trial,133 Generally, it must be asserted 
to be claimed. Otherwise it is waived. For the privilege 

BENTHAM 456, .162 (Bowring cd. 1813), quoted ill S WICMonE, EVIDElICE § 2250, nt 
292 (MeNnughton rev. cd. 1961). 
'" Sec cn.es cited 7 WICMDnE, EVIDENCE § 2250, at 2911-99 n.l05 (3d cd. 19.10). 
32:1 SeD generally Phtmnn, The Colonial and Constitutional Hislory oj the Priv-

ilege Again$t Sel/·lncrimination ill America, 22 VA. L. REV. 763 (1935). 
121 Malloy V. Hogan, 378 U.S. 1 (196'1). 
125 IIoffman V. United State$, 341 U.S. 479, 486 (1951). 
100 Malloy v. lIagan, 378 U.S. I, 8 (1964). 
121 C/. Miralld. v. Ari:olla, 38.l U.S •• 136 (1966). 
128 Schmerber v. California, 3a·l U.S. 757 (1966). 
100 Rogers y. United State$, 340 U.S. 367, 371 (1951). 
130 Wi/SOli v. United Stat<3, 221 U.S. 361 (1911). 
131 Ullited States V. White, 322 U.S. 69·l (19-14). 
130 Rogers v. United State$, 340 U.S. 367, 373 (1951). 
13., Spie., v. lIIinois, 123 U.S. 131, 180 (1887). 
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is "merely an option of refusal not a prohibition of in
quiry." la·! 

Like the duty to testify, the privilege against self-in
crimination, however, is not an absolute. Should a 
witness refuse to testify before a grand jury asserting his 
privilege, the inquiry need not be ended. Under proper 
conditions, it is possible to displace the privilege with a 
grant of immunity from criminal prosecution, thus remov
ing the witness' privilege not to answer. It becomes nec
essary, therefore, to turn to a consideration of the immu
nity grant and the process whereby it may be enforced. 

THE IMMUNITY GRANT AND CONTEMPT OF COURT 

In England, it was only a comparatively short time after 
the privilege against self-incrimination had matured be
fore various techniques to mitigate its impact on the 
administration of justice developed. The first reliable ex
ample occurred in the Trial of Lord Chancellor A1accles
field in 1725. 135 The Chancellor had been guilty of 
traffic in public offices. An act was passed to immunize 
the present Masters in Chancery so that their testimony 
could be compelled. Once the present "criminality" 
legally attaching to their actions was effectively "taken 
away" by the statute, their privilege against self-incrimina
tion "ceased" to exist. lao What Parliament found it could 
thus do ,yith its amnesty powers, the King's prosecutors 
soon learned they could accomplish by the tendering of 
Royal pardons. The tradition in English law of permit
ting the privilege to be thus annulled stands even today 
unquestioned,137 

The American colonists not only brought with them 
the privilege against self-incrimination, but they also 
adopted these various techniques. As early as 1807 in 
the treason trial of Aaron Burr, President Jefferson at
tempted to give an executive pardon to one of the wit
nesses against Burr. l3R The witness refused the pardon, 
but testified anyway. The right of a witness to refuse 
a pardon, and thus defeat the technique, was not clearly 
established until 1915, when the . Supreme Court 
upheld the right of a grand jury witness tl) turn down 
an executive pardon from President WilsonYv In the 
intervening years the cloud which existed over the pardon 
technique because of the Burr trial directed the chief at
tention of the law toward the legislatively authorized im
munity grant. 

Congress first adopted a compulsory immunity statute 
in 1857.110 Legally, no attack was successfully mounted 
upon it. Nevertheless, its operation was hardly success
ful, since it automatically protected against prosecution 
any matter about which any witness testified before Con
gress. One individual, who had stolen two miIIion dollars 
in bonds from the Interior Department, had himself called 

]31 7 WlcMo"e, EVIDENce § 226B, at 3BB (3d cd. 19·10). 
]a.' [1725) 16 How. 51. Tr. 767. 921, n'l7. 
100 ct. Hale v. lIenkel, 201 U.S. 43, 67 (1906). 
137 8 WICMORE, EVIDeNCE § 2281, at 469 (3d cd. 19.10). 
139 See generally Wendel, Compulsory Immunity Legislation and the Filth A me/ld. 

ment Privilege: New Development and New Confusion. 10 ST. LoUIS U.L.J. 327, 
330-31 (1966). 

':10 Burdick ,'. United States, 236 U.S. 79 (1915). ct. Ullited St.tes v. Wilson, 32 
U.S. (7 Pet.) 150, 160-61 (1833). 

140 Act of Jan. 2·1, 1857, eh. 19, n SIal. 155. 
HI Sec generally Wendel, supra nole 138, at 333-33. 
11' Act of Jnn. 21~, ]862, ch, 11, 12 Stot. 333. The stntute is now tount! in 18 

U.S.C. § 3486 (19M), a. amended, 18 U.S.C. § 3486(c) (Supp. I, 1965). 
113 Act of Feb. 25, 1868, eh. 13, 15 Slat. 37. 
111 United Statcs v. Williams, 28 Fed. Cas. 670 (C.C.S.D. Ohio 1872); United 

States v. Brown, 2,1 Fed. Cas. 1273 (D.C.C. Orc. 1871) ; Ullited States v. Farring. 
tall, 5 Fed. Cas. 343 (SC.N.D.N.Y. 1881); In ra Phillips, 19 Fed. Ca •• 506 
(D.C.D. Va. 1869). 

'40 People v. Kelly, 2.' N.Y. 7<1 (1861). 
140 142 U.S. 547 (1892). 
lt1 1,1. at 565-81. 
1I91d. at 56,1. 
140 Act of Feb. 11, 1893, el,. 83, 27 SIal. 413. 

before Congress, where he testified to a matter relating 
to the bonds and was immunized.l4l This was an obvi
ously intolerable situation and the statute was soon re
pealed. In its place the Immunity Statute of 1862 142 

was enacted. The new statute did not grant immunity 
from prosecution; it merely purported to protect the wit
ness from having his testimony subsequently used against 
him. Six years later the statute was broadened to cover 
judicial proceedings.1•la After being upheld by lower 
Federal courts,144 relying on an early New York deci
sion,1-I5 the statutory scheme finally reached the Supreme 
Court in Counselmen v. Hitchcock in 1892.1-10 The 
Court refused to uphold the immunity statute, noting that 
the statute to be upheld would have to afford a protec
tion coextensive with the privilege.].]' The Court found 
the protection inadequate because it did not eliminate 
criminality but merely protected the witness from the 
use of the compelled testimony. The Court observed: 
"It could not, and would not, prevent the use of his testi
mony to search out other testimony to be used in evidence 
against him ... " 148 

Congress responded to the Counselmen decision with 
the Immunity Act of 1893.1.10 This time the statute 
granted immunity from prosecution, not merely from use 
of the testimony. Once again the validity of the immu
nity device was presented to the Supreme Court. In 
Brown v. Walker,150 the Court by a closely divided vote 
susta.ined its basic constitutionality. The Court held that 
once thc criminality attaching by law to the actions of 
the witness was removed by another law the privilege 
ceased to operate. The dissenters suggested that the privi
lege was intended to accord to the witness an absolute 
right of silence designed to protect not only from crimi
nality but also disgrace or infamy, something no legisla
tive immunity could eliminate. The majority, relying on 
English history, rejected this proposition. Since Brown 
v. Walker, the basic principle of the immunity grant has 
not been successfully chaIIenged, and congressional cn
actments extending the principle, for example, to internal 
security 101 and narcotics 102 investigations has been SllS

t-;ned. 
Today, Illinois 1;;3 has a general immunity statute. New 

York/54 California 15;; and Federal statutes luG grant im
munity in a limited number of classes of cases.m Usually, 
the witness must claim his privilege, be directed to testify, 
and then testify before he receives immunity.m Norm
ally, the immunity wiII extend to all matters substantially 
related to any matter revealed in a responsive answer. loU 

Nevertheless, some Federal statutes grant immunity auto
matically on testimony without a claim of privilege.loo 

The danger here of accidentally granting an individual an 
"immunity bath" is substantiaI.101 It seems clear that 
these statutes should be amended to require a claim of 

""161 U.S. 591 (1896). 
lOl Ullman v. Ullited States. 350 U.S. 422 (,956), upholding 18 U.S.C. § 3186 

(196.1), .s amended, 18 U.S.C. § 3486(e) (SuPP. I. 1965). 
16. Reina v. United Statcs, 36.1 U.S. 507 (1960), upholding 18 U.S.C. % 10106 

(196,1) • 
103 ILL. ANN. STAT. eh. 38, § 106-1 (Smlth.Hurd 1964). 
Ita A grand jury, upon request by the prosecutor, may order the witness 10 

answer n question or produco evidence. N.Y. REV. PEN. LAW § 2.14-7 (effective 
Sept. I, 1967) 1 Rnd grant immunity in investigations under n 1H1Iuhcr of penal laws. 
See, e.g •• ahorlion (§ 81-n) , annrehy (§ 166), bribery of labor repre.enlnli"es 
(§§ 380-81), bucket shop olTense (§ 395), con.piraey (§ 58·1), corruption of ngonls 
(§ 439), election ofTen.e. (§ 770), gambling (§ 996), kidnapping (§ 1256). nar· 
COlic drug offenses (§ 1752-0), resisting execution or process (§ 1787), riots nnd 
unlawful a,"cmblie. (§ 2097). 

,., CAL. PEN. CODE § 1324·. 
"'" Sec, c.g., 18 U.S.C. § H06 (19M) (llarcolics). 
]M 8 WICMoRe, EVIDENCE § 2281, Rt 502 n.n (3d cd. 19·10), collect. Illost of the 

(cdr-rnl nnd stnte statutes. 
, .. Sec, e.g., NelO York v. DeFeo, 308 N.Y. 595, 127 N.E.2d 592 (1955). 
m Heike v. Unitcd States, 227 U.S. 131, 14<\ (1913) (Holme •• J.). 
lOQ United Statcs v. ManIa, 317 U.S. 42·\ (19,13). 
101 Sec, e.g., United States v. Wilbur, 225 F. Supp, <10 (D.N.J. 1965). 
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privilege so that the proper authorities may be alerted to 
the immunity issue and the possibility of incrimination by 
the witness if he testifies. Other Federal statutes require 
specific approval of the Attorney General and a court 
order before the immunity attaches.102 Both provisions 
serve vital purposes. No one ought to be granted im
munity without the concurrence of the chief law enforce
ment officer of the jurisdiction. Generally, only he is in 
a position to know whether the price of the testimony is 
worth paying. Only he wiII be in a position to know of 
other investigations and only he will have the perspective 
to choose which investigation is most important to the 
overall administration of justice. 

Requiring approval of the court serves to make visible 
the decision of the Attorney General. The danger of 
hidden immunization of friends is thus lessened. No 
Attorney General would dare run the political risk of 
openly flaunting his responsibility. Where it might be 
attempted, it could be expected that the court would have 
inherent power to refuse to be a party to it,lG3 It seems 
readily evident that these three safeguards-claim, au
thorization, approval-ought to be part of every im-
munity statute. , 

Since New York 161 has an immunity provision apply
ing in investigations of violations of its conspiracy statute 
and the California 16;; act includes all felony matters be
fore a grand jury, no practical differences cxist between 
their present proviSIOns and a general immunity statute. 
Under Federal law, however, the case by case limitation 
has constituted a major impediment to the effective in
vestigation of organized crime. The need [or broader 
immunity provisions seems apparent. Indeed, it is al
ready part of the President's program.1G6 Approaching 
the problem piecemeal, however, is tantamount to closing 
the barn after the horse has been stolen as a matter of 
conscious policy. A general immunity statute should be 
enacted. The existing patchwork situation should be 
consolidated and safeguards put in across the board.1G

' 

Up until the recent decisions of the Supreme Court in 
IHalloy v. Hogan lOR and A1urphy v. Waterfront Com
mission/GO the Illinois 1<0 and California 1<1 statutes were 
virtually dead letters, since they were conditioned on a 
showing that thc witness ran no possibility of incrimina
tion under the laws of a sister state or the Federal govern
ment. Prior to A1alloy v. Hogan, the privilege was 
thought to protect only against incrimination under the 
laws of the questioning sovereign.1'i2 Now the Federal 
privilege protects against both state and Federal incrimi
nation. The k1alloy decision could have spelled the end 
of valid state immunity statutes.m Under the Necessary 
and Proper and the Supremacy Clauses of the constitu
tion, the power of Congress to immunize against state 
incrimination has been upheld.1 'l No such power is 
possible for state authorities. Nevertheless, the Supreme 
Court indicated in Murph')' v. Waterfront Commission m 

that state immunity statutes were still valid. The Court 
found that the constitutional privilege was adequately 

'"' Sec, e.g., 18 U.S.C. § 1953 (1964). 
loa But see Rogge, New Federal Immunity Act amI the Judicil,l Funcliolf J 115 

CAL. L. REV. 109 (1957). 
101 N.Y. PEN. CODE §§ 2447, 548. 
100 CAL. PEN. CODE § 1324. 
100 Dills nrc currently peeding in Congress to bronut:n the federal immunity pow('r. 

Sec, c.g., S. 2190. which was reJlorted out and pnssell by the Senate oft Aug. 26, 
1966. 112 CONGo HEe. 19875 (daily cd. Aug. 26, 1966). 

161 MODEL STATE WITN'ESS bfMUNITY ACT, commentary (1952) should vr con-
sulted by anyone concerned with reform in this oren. 

10. 378 U.S. 1 (1964). 
lnO ld. at 52. 
170 ILl .. ANN. STAT. cit. 38 § 106-1 (Smith.Hurtl 196·1); c/. People \'. Burkert, 

7 111. 2d 506, 131 N.E.2d -iii; lI955). 
In CAL. PEN. CODE § 132<1. 
170 Knnpp v. Sclllveit:rr, 357 U.S. 371 (1958); Uniled StnUs 1'. Murdock, 281 
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displaced if the witness was protected against direct or 
derivative use of his compelled testimony. Contrary to 
the Counselman decision, the Court seemed to feel that 
this was possible through the use of the fruit of the 
poisonous tree process of derivative suppression, an anal
ogy borrowed from Fourth Amendment illegally obtained 
evidence cases.l'G The combined effect of these two 
decisions should be to breathe life back into the Illinois 
and California statutes. 

The decision in Murphy has other important implica
tions. If the underlying premise of Counselman-that 
there is no way to protect the witness from the derivative 
use of his compelled testimony-has indeed been rejected, 
it seems clear that granting immunity frem prosecution 
rather than use of testimony is no longer constitutionally 
compelled on any level, state or Federal. Giving im
munity where it is not nec~ssary is giving an unnecessary 
gratuity to crime, a step no sane society ought ever to 
take.l7i In addition, it now seems clear that it is not 
necessary to give a valid grant of Federal immunity to 
immunize against state prosecution. It might well have 
been thought at least potentially necessary prior to 1',11 alloy 
V. Hogan, when it seemed only a matter of time until the 
privilege would be extended to cover state and Federal 
law. Now that we know, under Murphy, that it is not, 
comity between state and Federal authorities would seem 
to indicate that those statutes granting it be amended. 

To facilitate the acquisition of needed evidence, New 
York, in addition to providing immunity statutes, has 
imposed a duty of candor upon its public servants. By 
constitutional provision/'S officials who refuse to sign a 
waiver of immunity or to answer relevant questions con
cerning the conduct of their offices are disqualified from 
holding office for a period of five years. Experience has 
shown that this provision has been extremely valuable in 
dealing with official corruption, an almost inevitable in
cident of organized crime. The constitutionality of the 
provision has not been fully litigated, although the broad 
question has reached the Supreme Court on a number of 
occasions.m It seems clear that discharge predicated 
solely on a claim of the privilege against self-incrimina
tion violates due process.1RO On the other hand, the right 
to discharge, after a proper hearing, an official who re
fuses to testify has been sustained.lsl Until, if ever, this 
type of provision is unequivocally struck down, its value 
in fighting official corruption seems so obviolls that it 
ought to be widely adopted. Concern with civil liberties, 
proper when the relation of citizen-state is at issue, seems 
inappropriate when the relation is state-employee, par
ticularly when it is recognized that nothing threatens true 
civil liberty more than corrupt government. 

Ultimately, of course, none of these techniques is a 
panacea. When a witness' privilege against self-incrim
ination cannot be claimed, it does not necessarily follow 
that he will cooperate fully in the investigation. The 
stage, however, is set for moving the investigation for
ward through the use of the contempt power. 

U.s. HI (1931); Feldmar, v. Unilerl Slates, 322 U.S. ,187 (1911). 
173 Sec Generally 'Vandcl, supra note 138, at 327, 367 et seq. 
m Sec, e,g , Adnm. v. Maryland, 3.\7 U.S. 179 (1951). 
100 378 U.S. 52 (196t). 
170 Sec, e.g., Wong Sun v. United States, 371 U.S. 471 (1963), 
177 G/. lIeike V. United State., 227 U.S. 131, 14-1 (1913) (Holme., J.). 
'" N.Y. CONS1'. nrt. 1, § 6. 
m Sec, e.g., Stevens v. Marks, 383 U.S. 231 (1965); Beilan v. Board 0/ Educ., 

357 U.S. 399 (1958); Learner v. Gaser, 357 U.S. 463 (1958); SloeholVer v. Board 
oj Eelue., 350 U.S. 551 (1956). The question was indirectly once again before the 
Court in the context of the ndmissibility of confessions obtained under threat 
of invoking such n stntute in Garrity v. New Jersey, 385 U.S. 493 (1966). Tho 
Court held the confessions inadmissible. but n ntlmber or the JustiCl'S noted thnt 
n dismissal might he constitutionally valid. 

lAO SloellOlVer v. Board 0/ Ed"e .. 350 U.S. 551 (1966). 
101 Beilan v. Board 0/ Educ., 357 U.S. 399 (1958). 



88 

The contempt power has roots which run deep in 
Anglo-American legal history.18~ The early English 
courts acted for the King. Contempt of court was thus 
contempt of King.183 By the 14th century, the prin
ciples upon which punishment was inflicted to secure 
obedience to the commands of King and court were firmly 
established.1M Indeed, as the principles developed, 
justice was both swift and severe. In 1631, for example, 
a convicted felon threw a brickbat at a Chief Justice; 
his right hand was cut off, and he was hanged immedi
ately in the presence of the court.18a No one took lightly 
then the respect due to a court. 

Under modern law, there is no question that courts 
have power to enforce compliance with their lawful 
orders.18G Federal/s7 Illinois/s8, New York/SO and Cali
fornia 100 law expressly confirm this ancient power. 
When subpoenaed before a grand jury, the witness must 
attend.101 The grand. jury, however, has no power as 
such to hold a witness in contempt if he refuses to testify 
without just cause. To constitute contempt the refusal 
must come after the court has ordered the witness to 
answer specific questions.10~ Two courses are open when 
a witness thus refuses to testify after a proper court order: 
civil or criminal contempt. 

Under civil contempt, the refusal is brought to the 
attention of the court/03 and the witness may be confined 
until he testifies; 10·1 he is said to carry "the keys of the 
[prison] in [his] own pocket." 1.D5 Usually, where the con
tempt is clear, no bail is allowed when an appeal is 
taken.100 The confinement cannot extend beyond the 
life of the grand jUlY, although the sentence can be con
tinued or reimposed if the witness adheres to his refusal 
to testify before a successor grand jury.1D7 

Under criminal contempt, after a hearing/os the wit
ness may be imprisoned, not to compel compliance with, 
but to vindicate the court's order.10o Federal law 200 
requires a jury trial if the sentence to be imposed will 
exceed six months. No other limit is set. New York law 
provides for the crime of criminal 201 contempt and for 
criminal contempt.202 The crime of criminal contempt 
must be prosecuted as other crimes; the punishment is 
limited to one year in prison.203 Criminal contempt may 
be punished up to a fine of $250 and thirty days in 
jail,2°·1 The two provisions are not mutually exc!u,sive.203 

Under Illinois law, there is no limit to the term which 
may be imposed for criminal contempt, although review 
is possible for abuse of discretion.20o California sets a 

'" Seo generally GOWFARD, TilE CONT£"I'T Pow£n (1%3). 
183 Deale, Contempt a' Court, Criminal and Civil, 21 HARV. L. RE". 161 (1908). 
lB. Seo generaUy TaaOe v. Downe" 24 L.Q. 19·1 (1908). 
183 Anon. [1631J Dy. 1886. 
1&1 United States v. Barnett, 376 U.S. 681, 753 (196'1); United Stat .. v. United 

Mine Workers, 330 U.S. 258, 330-32 (19·17). 
,.718 U.S.C. § 401 (1964). 
188 ILL. ANN. STAT. ch. 38, § 106-3 (Smith.Hurd 196<1); c'. comllIent. eh. 106, 

.t 72. lB. N.Y. JCDICIARY LAW § 750(0) ; N.Y. l1£v. P£N. LAW § 600 (effective Sept. 1, 
1967). 

100 CAL. P£N. COD" § 166; c'. Ex parte Brons, 15 Cui. ApI" 2d I, 58 P.2d 
38 (1936); CAL. COD. CIV. Pnoc. §§ 1991, 177-78, 1209. 

1Q1 Sec, e.g., United States v. NcO, 212 F.2d 297 (3d Cir. 1954). 
100 Wong Gin Ying v. Uniteel State" 231 F.2d 776 (D.C. Cir. 1956); Art"ur v. 

Superior Ct •.• 42 Cal. Reptr. 4,n, 398 P.2d 777 (1965); I" re Greenlea', 176 MIsc. 
566, 26 N.Y.S.2d 28, 30 (19-11). 

1113 Tho usual procedures nro set out In In re liitson, 177 F. SliPI" 8"'1 (N.D. 
Cnl. 1959), rev'd on ot"er grounds, 283 F.2d 355 (9th Cir. 1960). 

11>1 McCrone v. United States, 307 U.S. 61 (1939)' Giancana v. Uniteel States, 
352 }"2d 921 (7th Cir.) , ccrt. (Ienied, 382 U.S. 959 (1965); CAL. CODE CIV. PROC. 
§ 1219; ILL. ANN. STAT. eh. 38, nrt. 106, eOllIment., at 72 (Smlth.Hurd 196,1); 
N.Y. JUDICIARY LAW § 774. 

,., In re Nevill, 117 Fed. ,1.19, 461 (8th Cir. 1902). 
100 Sec. e.g., United States V. Coplon, 339 F.2d 192 (6th Cir. 196<1). 
"7 Shillitani v. United States, 384 U.S. 36,1 (1966). 
lOS [{a,,;, v. United States, 382 U.S. 162 (1966); People v. Albany COUllt)'. 147 

N.Y. 290. 41 N.E. 700 (1895); seo People v. Burkert, 7 111. 2d 506, 131 N.E.2d ,195 
(1935); CAL. CODE CIV. PRoe. § 1211, N.Y. JUDICIARY LAw § 755. 

10' Gomper v. Bucks Stove and Range, 221 U.S. 418, <1<11 (1911). 
• co C,. CheO v. Schnackenberg, 381 U.S. 373 (1966). 

maximum fine of $500 and a maximum sentence of five 
days for criminal contempt. 207 

As the contempt power has developed over the years, 
it seems fully adequate to meet the task it must perform in 
the evidence gathering process. It needs no reform 
which would strengthen it. 

THE LAW OF PERJURY 

A subpoena can compel the attendance of a witness 
before a grand jury or at trial. An immunity grant can 
displace his privilege against self-incrimination. And 
the threat of imprisonment for civil contempt can coerce 
him into testifying. But only the possibility of a perjury 
prosecution, or some related sanction,208 can provide any 
guarantee that his testimony will be truthful. Today the 
possibility of a perjury prosecution is not likely, and if 
it materializes, the likelihood of a conviction is not high. 
Using the available Federal figures/ oo we see that only 
52.7 percent of the defendants in perjury cases were 
found guilty from 1956 through 1965. In all other crim
inal cases, however, 78.7 percent of the defendants were 
found guilty. The difference is striking. Indeed, out 
of 307,227 defendants only 713 were even charged with 
perjury during this ten-year period. The threat of a 
perjury conviction today thus offers little hope as a 
guarantee of truthfulness in the evidence gathering pro
cess in organized crime investigations. 

We are told that perjury has always been wide
spread 210 and that "our ancestors perjured themselves 
with impunity." 211 The evidence indicates that little has 
changed.212 Indeed, it seems apparent that virtually 
every organized crime investigation and prosecution is 
characterized by false testimony. Whatever the situation 
elsewhere in the administration of justice, here false 
testimony begins in the field with interviews, extends into 
the grand jury, and ultimately infects the trial itself. 
Convictions for perjury based on this false testimony, nev
ertheless, are the exception instead of the rule.213 It is, 
moreover, a failure directly attributable to the law itself. 
Consequently, it can be relatively easily remedied. 

For centuries perjury was not the false testimony of a 
witness, but the false verdict of a jury. It was the inci
dental result of the process of attaint, whose main object 
was to set aside such verdicts.2H The process was so 
objectionable that it was little used.213 During thc 
14th century, however, witnesses began to be used in 
trials, and the function of the jury shifted from returning 

"'" N.Y. REV. PEN. LAW § 600 (effeetivo Sept. 1,1967). 
.00 N.Y. JUDICIARY LAW § 750(8). C,. Koota V. Colombo, 269 N.Y.2d 1·17. 216 

N.E.2d 568 (1966). 
''''' People v. Gross,S ApI'. Div. 3d 878, 172 N.Y.S.2d 432, aO'd, 5 N.Y.2.1 131, 

181 N.Y.S.2d 499 (1958). ..1 N.Y. JUDICIARY LAW § 751. 
~OG People v. Meakim, 133 N.Y. 21<1, 30 N.E. 82B (1892). 
,00 People v. Staller, 31 111. 2.1 lSI, 201 N.E.2d 97, 99, ccrt. dellied, 380 

U.S. 912 (1964). 
~'111 CAL. PEN. CODE § 19. 

!.'OB Under federal lnw. Calso testimony must also obstruct justice to constitute 
contempt. Compare In re Michael, 326 U.S. 32,1 (19.15), lVi,,, Clark v. United 
States, 289 U.S. 1 (1933). Thi. is not genernlly true. Sec, e.g •• Kings County 
Grand Jury v. Grillo, 12 N.Y.2d 206, BB N.E.2d 138, 237 N.Y.S.2d 709 (1963). 

20D 1956-65 ATT'y GEN. ANN. REI'S. Comparable statc nnd foreign statistical dntu 
wero collected for nn carller period in N.Y. LAW REYISION COMl\t'N REl'. 285-317 
(1935). 1'ho Report cautiously concludes that the existing dntn nrc nt best Unot 
inconsistent with the hypothesis expressed hy prosecutors tint! others that perjury 
convictions nre few anti difficult to obtain." Id. nt 288~ 

.,°2 HALLAM, EunorE DURING TilE MIDDLE ACES 372 (8th ct!. 18·11). 
OIl 2 POLLOCK & MAITLAND. HISTORY OF ENCLISII LAW 543 (2d et!. 1952). 
!ll~ Sec, e.g.) POUND & FnA~KFUJ\TEn, CRIMINAL JUSTice IN CLEVELAND 3R8 (1922). 
m Two notnble exceptions nro United Stales v. Lete"os, 316 F.2d 481 (7th Clr. 

1963), cert. dellied. 375 U.S. 82,1 (19M). nnd United States v. Nicolette, 310 F.2d 
359 (7th Cir. 1962), cert. denied, 372 U.S. 442 (1963), whIch grew out of tho 
unsuccessful prosecution of Anthony Accardo, n syndicate boss in Chicago, for 
n ralso statement on an Income tnx return. Sec United Stales v. Ilccartlo, 298 F.2d 
133 (7th Cir. 1962). 

OIl 3 STErllEN, IlISTORY OF TilE CRIMINAL LAW OF ENCLANU 211 (1883). 
.tG Id. nt 242 • 
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verdicts based on their own information to finding facts 
based on testimony presented to them.216 This change 
gave rise to the need for a sanction when false evidence 
was presented to the jury. A large gap was left in the 
law.~l1 

The first statutory reference to the crime of perjury 
appeared in 1540.218 The Star Chamber read this act 
as authorizing punishment for perjury.219 Although the 
crime was theoretically cognizable in the ordinary crim
inal courts, it was dealt with almost exclusively in the Star 
Chamber, where the proceedings were presided over by 
the Lord Chancellor and conducted according to the ec
clesiastical law ~o under which a quantitative notion ob
tained of the credit to be accorded to the testimony of a 
witness under oath. From this notion, the so-called two 
witness rule developed, that is, two witnesses to the 
same fact are necessary to establish it.~21 Lord Chief 
Justice Hardwicke in Rex v. Nunez summed up the rule: 
"One man's oath is as good as another's." 22~ When the 
Star Chamber was abolished in 1640/~3 the principles it 
had established in perjury prosecutions were carried over 
into the common law.~24 

The crime of perjury was committed at common law 
if, after a lawful oath had been administered in judicial 
proceedings, the person swore willfully, absolutely, and 
falsely on a material matter.225 With but few modifi
cations the FederaJ,220 New York,227 California 228 and 
Illinois 220 statutes reflect the common law. The Fed
eral statute first appeared in roughly its present form in 
the Revised Statutes of 1874. The California act was 
based on the Field Code, which was enacted by Califor
nia in 1871. The New York and Illinois statutes are a 
part of their recent Penal Code revisions. The chief 
substantive changes introduced have been the separation 
of the crime into degrees with the limitation that the 
element of materiality be reserved for the higher de
gree,230 and the inclusion of false swearing in other than 
judicial proceedings within the definition of perjury.231 
In addition, attempts have been made to deal legisla
tively with the problem, discussed below, of contradic
tory statements under oath. Other than these relatively 
minor developments, the law of perjury may still be said 
to be largely the "handiwork" of Lord Coke.232 

Of the five elements of perjury 233-lawfuJ oath/a.! 
proper proceedings,2aO false swearing, willfulness, and 
materiality-only the retention of materiality/30 defined 

"0 KENNY, OUTLINES OF CRIMINAL LAWS § 459 (161h od. Turnor 1952). 
017 N.Y. LAW REVISION COMM'N REP. 235 (1935). 
'IS 3 Hen. 8, e. 1 (1540). 
:!to 3 STEPHEN, op. cit. supra no~c 214~ at 2 H, qllcslioliS the lnlitlity of this 

construction. 
0:0 Sec genernlly 7 WIGMORE, E"DENCE § 20·10 (3t! cd. 19.10). 
"lId. § 2042. 
• ,. Cn. T. Hnrd 265, 95 Eng. Rop. IiI (K.B. 1736). 
:~:J 16 Cnr. 1, c. 10. 
•• 17 WIGMORE, EVlnENCE § 20·19 (3d cd. 19·10). 
!!~ I' BLACKSTONE, COMMENTARlES ]37. Blackstone, in turn , reliell on Lord Coke, 

3 Inst. 164. 
'"'018 U.S.C. § 1621 (1964); sec United State. V. Norris, 300 U.S. 561, 571 (1938). 
,",7 N.Y. REV. PEN. LAW § 210.00-50 (elTeetlve Sept. I, 19(7). 
,"S CAL. PEN. CODE §§ 118-29. 
'"0 ILL. ANN. STAT. eh. 38. § 32-2 (Smith.Hurd 19M). 
.30 Sec. e.g., N.Y. REV. PEN. LAW § 210.5 (eITeet;"e Sepl. I, 1967) (mnterinlil), 

not required lor third degree perjury). 
'"I Sec, e.g., ILL. ANN. STAT. eh. 38, § 32-2 (Smilh.Hurt! 19(1) (nny proceeding 

or in nny malter where oath required). 
:1:12 The New York Law Revision Commission observed thnt if Lord Coke were 

hrought to lile tomorrow, "he would discover in [the In\v of perjury] little tn 
diminish tho pleasure of recognition, nothing to excite hi! surprise!' N.Y. LAW 
REVISION Co.m'N REP. 233-34 (1935). 

"'" United States v. Ilua ... , 355 U.S. 5iO (I9S8); I.:nitetl States V. Debrow, 316 
U.S. 374 (1953). 

::.II Any oath hnving n lcsislalhc basis is sufficient, United Stales ", C"'m. 152 
U.S. 2ll (189·1). 

:!:hI A court without jurisdiction is not n prOller procc~ding, West v. United 
States, 258 Fed. 413 (6th Cir. 1919), hut an indictment not chnrg:in~ a ('I'ime can 
still Sivo n court jurisdiction sufficient to support n perjuf)' cunviction. Wi/Ulllit 
v. United States, aH U.S. 58 (1951). 

!!3() The element hns nncient roots, Rex v. Criepc, 12 Mod. 139, SO En~. He". 
1220 (K.B. 16<12), nilhough its hlstoricnl vnlidlty hn. h.cu qucslioued. Sec ~en. 
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as the "tendency" 23. or "capability" 238 of the false testi
mony "to influence" 230 the tribunal before which it is 
given, has been the occasion of calls for reform. The 
New York Court of Appeals in People v. Teal 2

.!0 con
fused materiality with admissibility and reversed the con
viction of a woman who had attempted to suborn 
false testimony which could not have been the subject 
matter of a perjury prosecution if given, since, in the 
opinion of the court, thc testimony would have been in
admissible. Although the decision was subsequently de
prived of much of its force,2.J1 it led the New York State 
Law Revision Commission in 1935 to recommend the 
enactment of the present New York Statutory scheme/,12 
which provides for a conviction for false swearing without 
a showing of materiality.2!3 The decision and its progeny 
were also apparently responsible for the adverse com
ment-"useless technicality ... anomaly" 24-l_by the 
Commissioners on Uniform State Laws, who recom
mended that the materiality requirement be eliminated 
in the Model Act.2.15 Decisions elsewhere on materiality 
have not presented the same difficulties.2•lo 

The question of the status of materiality as a question 
of law or fact has also given some trouble. Under Fed
eral/47 California/!-lS and, evidently, Illinois 2·!0 cases, it is 
a question of law. New York, however, apparently makes 
it a question of fact under proper instruction for the 
jury.2;;0 

While the requirement has resulted in much litiga
tion 2:n and has resulted in the freeing of individuals 
clearly guilty of false swearing,252 it probably ought to be 
retained in the law. 253 False answers to trival and in
significant questions seldom cause substantial hann to 
the administration of justice. Perjury prosecutions should 
be limited as a matter of law to the serious and important. 
The requirement of materiality is a device which works 
to make this the casco 

Of far greater consequence to the administration of 
justice, however, has been the retention of the special 
common law rules of evidence applicable in perjury pros
ecution. Federal, California, New York and Illinois 
courts have .all followed the so-called two witness rule !l5·! 
and its corollary, the direct evidence rule. Actually, the 
two witness rule is misnamed. Under modern law, it no 
longer requires the testimony of two witnesses; it merely 
provides "that thc uncorroborated oath of one witness is 
not enough to establish the falsity of the [testimony of 

.rnlly N.Y. LAW REVISION COMM'N REI'. 12-23 (1935). 
037 Carroll v. United States, 16 F.2d 951 (2d Cir. 1927). 
.as Blackmon v. United States, 108 F.2d 572 (5th Cir. 19·10); l'e0l'le v. PustllU, 

39 Cnl. App. 2d 407, 103 P.2d 224 (1940). 
230 Sec, e.g., CAL. PEN. CODE § 123 (not n defense thnt, in fact, the testimony ,lid 

not alIect the proceedings). 
""196 N.Y. 372,89 N.E. 1086 (1909) • 
"" N.Y. LAW REVISION COMM'N REP. 273-8\ (1935). 
''"N.Y. HEV. PEN. LAW § 210.00-50 (elTeetive Sepl. I, 1967) • 
!WJ The Commission Was led to this recommendation by the course of opinions 

in the Appellate Division, where virtually every conviction appealed between 1909 
amI 1935 was reversed where materiality WRS seriously put in issue. N.Y. LAW 
REYISION COMM'N REP. 269 (1935). 

2U MODEL ACT ON PERJURY, preparatory note, at 7 (1952). 
"10 MODEL ACT ON PERJURY § 4 (1952). 
310 Sec, e,g., KENNY, op. cit. supra nole 21G, § 465 , which sUlllmarizes tho 

English Cllse8, where the potential mischief in the doctrine lla" been construed 
nway; and Lillich, Tlte ElemcIll 0/ Materiality it" the Federal Crime 0/ Perjury, 
35 IND. L.J. 1 (1959), who concludes thnt It "might ns well be omllted from [Ihe] 
statute" since it has been read so broadly. 

m Sinclair Y. United Statos, 279 U.S. 263 (1929). 
OI·l'eoflle v. Chat/wick, 4 Cnl. App. 63, 87 Pne. 38·\ (J906). 
.. " Wilkinson v. People, 226 III. 135, 80 N.E. 699 (1907). 
"'," People v. Clemente, 285 App. Div. 258, 136 N,Y.S.2d 202 (195,1), aD'd fler 

curiam, 309 N.Y. 890, 131 N.Y.2d 29·\ (1955). Tho Inw elsewhero is reviewed 
in the excellent dissenting opinion of Broitel, J" beginning 136 N.Y.S.2d 209 
(1951) • 

OGll\ieClintock, What llappens to Perjurers, 2\ MINN. L. I\EV. 727 (19·10). 
"on Sec, e.g., United Statcs v. Cross, 170 F. Supp. 303 (D.D.C. 1959) (union 

president testified falsely before congrrsslonnl rommltteo Rcling for non.lesisln· 
Ihe purpose). 

!!G.1 On the whole subject of perjury, see generally the excellellt analysis in 
.IODEL I'ENAL CODE 96 ... 165, §§ 208.20-21 nnd npp. (Tent. Drnft No.6, 1957). 

onl The cn,o' nrc collected in 7 WIGMOnE, EVIDENCE § 20·12 (3<1 cd. 19.10). 
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the] accused .... " 25:; The corroborating evidence, 
moreover, need not independently establish the falsity 
of the testimony; 256 it is enough if it furnishes a basis to 
overcome the oath of the accused and his presumption of 
innocence.257 The rule has no application to elements of 
perjury other than falsity.2GB 

As a corollary of the two witness rule, it is generally 
held that the evidence introduced to show the falsity of 
the accused's testimony must be direct.2GO Circumstantial 
evidence alone will not suffice for conviction no matter 
how persuasive. Like the two witness rule, the direct 
evidence rule apparently applies only to the element of 
falsity.260 

The emasculating effect these evidence rules have had 
on the threat of perjury as a guarantee of truthfulness in 
the evidence gathering process in organized crime investi
gations need not be belabored. Two illustrations should 
suffice. In United States v. Otto 20t the defendant was 
convicted of perjury committed during a grand jury in
vestigation of two gambling syndicates. The object of 
the investigation was to establish a link between the two 
syndicates. The defendant, a member of one syndicate, 
was asked certain questioDs about the head of the other. 
He denied ever having "talked to" the other man. Al
though there was ample circumstantial evidence to in
dicate that conversations must have taken place, the Court 
of Appeals reversed the conviction on the basis of the 
direct evidence rule. An even more egregious result was 
reached in People v. O'Donnell. 2G2 The defendant was 
convicted of perjury committed in a hearing on a motion 
for a new trial in a narcotics case. The false testimony 
alleged illegal conduct by the police supposedly witnessed 
by the defendant when he was an inmate in jail. The 
prosecution proved by jail records that the defendant 
was not in jail when he said he saw the alleged actions. 
The court observed that the evidence "unquestionably" 
would have supported the conviction if other than per
jury was involved, but that under the direct evidence rule 
it could not stand. 

Indeed, the absurdity of these two rules has led to the 
development of exceptions. One leading case is People v. 
Doohy.263 The defendant gave testimony before a grand 
jury and at several trials that he had bribed certain pub
lic officials. One of the officials secured a reversal. 
When the defendant was again called to the stand, he 
testified that he did not remember bribing the official. 
Despite the two witness and the circumstantial evidence 
rules, the Court of Appeals affirmed the defendant's c.on
viction for perjury and held that where direct evidence or 
the testimony of two witnesses is necessarily not avail
able, the rules have no application. Other courts have 
followed 20{ or employed 205 the reasoning of the Dooh)1 
decision. For that matter, in New York the holding has 
been so expanded that it is today questionable that the di
rect evidence rule remains the law.20G Federal courts, too, 

""" Hammer v. Ulli/ed States, 271 U.S. 620, 626 (1926). 
• 00 United States v. NeD, 212 F.2d 297 (3t! cd. 195'1). 
m Arena v. Unl/ed States, 22G F,2d 227, 228 (9th Clr. 1955). 
'os United States v. IIammer, 271 U.S. G20 (1926) (net of swenrlng lInd words 

sworn); Ullited States v. Magill, 200 F.2d 7f (7th Cir.) cert. denied, aGI U.S. 9B 
(1960) (willfulness). Contra, United States v. lIemingtan, 191 F.2d 2·16 (2d Cir. 
1951), cert. dellied, 343 U.S. 907 (1952). 

",Olladomsky v. lInited States, 180 F.2d 701 (9th Clr. 1950); People v. 
nllrcham, 62 Cnl. App. 619. 217 Pnc. 558 (1923). 

l.'IlO Uniteel States v. Magin, 200 F.2d a (7th Cir. 1960). c,'rt. denied, 361 U.S. 
91<1 (1961) (wIllfulness). 

l.'Il15,! F.2d 277 (2d Cir. 1931). 
00' 132 Cnl. App. 2d 810, 283 l'.2d 7H (I9;;5). 
00'172 N.Y. J65, G4 N.E. 807 (1902). 
!>II Uniteel States v. Nicolette, 310 F.2d 359 (7th Cir. 1962). ccrt. dMied, :li2 

U.S. 9·12 (1963); Be/trio v. United Stales, 100 F.2d 71,1 (D.C. Cit'. 1938); I'eople 
v. DeMartini, 50 Cnl. App. 109, 19·\ Pnc. 506 (19'20) (dictum). 

, .. " 'ohnsoll v. Pedple, 9·1 111. 505 (1880). 
''00 People v. Wright, 28 MI,e. 2d 719, 214 N'y.S.2t! .161 (1961) Otnntlwriting 

export circumstnntiul but sufficient); scc People v. Cnlandrillo, 29 Mis('. 2tl ,185, 
215 N.Y.S.2d 355 (!96I). 

have been narrowing the scope of the rule. Sometimes 
it has been overcome by terming the available evidence 
"direct." 207 Other times, the rule has been given a spe
cial twist to uphold the conviction. United States v. 
Collins 2G8 is illustrative. The defendant, the secretary
treasurer of a union, testified falsely about when minutes 
of a certain meeting were prepared and signed by him. 
The grand jury was seeking to determine when payments 
were made by the union to a wire tapper. The prosecu
tion showed that the minutes had been typed on a type
writer with a style of type not in existence at the time the 
defendant said he signed them. The Court of Appeals 
held that the rule should be understood to require only 
evidence assuring a "solidly found verdict." 2GO 

Closely related to the direct evidence rule are the cases 
holding that contradictory statements under oath may not 
be the subject matter of a perjury prosecution without the 
additional proof of the falsity of one of the statements.270 

Dissatisfaction with this result led to the adoption of stat
utes in California,271 NEW York m and IlIinois.273 Only 
at the Federal level does the rule today remain viable. m 
The California statute deals only with false pre-trial testi
mony, which is used to institute a suit, and then only 
makes the subsequent contradictory testimony prima facie 
evidence of the falsity of the pre-trial testimony.2;:; The 
Illinois statute goes further and relieves the prosecution 
of the burden of pleading or proving which statement 
was false. 2iG The New York statute follows a similar 
course. 2i1 

It seems clear that the two witness and the direct evi
dence rules ought to be abolished. Suggestions that the 
existing rules are necessary "to protect honest witnesses 
from hasty and spiteful retaliation in the form of un
founded perjury prosecutions" 218 are unconvincing. 
Note first that the adopted remedy is broader than the 
alleged abuse. The existing rules apply across the board. 
They are not limited to situations where it might be rea
sonably supposed retaliation was involved. Further, it 
is obvious that the remedy is hardly adequate even as 
adopted. It can easily be circumvented merely by ac
quiring a spiteful accomplice. Thus, it is a bad rule even 
if you grant the possibility of the evil. The law, more
over, ought to encourage not testimony, but truthful testi
mony. The existing rules run counter to this goal; 
perjury, not truth, is protected. More importantly, the 
rules constitute an unwarranted slander on the power of 
discernment of prosecutors, grand juries, trial judges and 
the petit jury. The rules seem to assume that somehow 
the spiteful prosecution can be brought and a conviction 
obtained without the support of anyone other than the 
complainant. 

The existing rules are, in short, an unwarranted ob
stacle to securing legitimate perjury convictions. There 
is ample protection against spiteful retaliation in the 
traditional safeguards applicable to every criminal case. 

l.'Ill Unlleel StalC$ v. ZborolUski, 271 F.2d 661, 66t (2d Cir. 1959). 
~'Il8 272 F.2t! G50 (2d Clr. 1959), ccrt. tlenied, 362 u.s. 911 (1960) • 
""" 272 F.2d al 652. Unlteel States v. Goldberg. 290 F.2d 729 (2d Cir. 1961), 
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There is no good reason why perjury should not be treated 
like any other crime. Sound prosecutive discretion and 
proof beyond a reasonable doubt to a judge and jury 
constitute ample protection against the unwarranted 
charge and conviction of perjury. 

On the Federal level, a statute dealing with contradic
tory oaths should also be adopted. There is much merit 
in the observation that consistency alone should not be a 
legislative goal.270 There is, however, a legitimate goal 
in allowing the prosecution to plead and prove its case 
in the alternative, showing the falsity by inherent logical 
inconsistency. Those who committed willful perjury 
ought not to be able to escape by placing the prosecution 
in a logic dilemma. It should be sufficient for conviction 
if the evidence shows either statement is false without 
specifying the false statement. There is no good reason 
why such proof should not be sufficient. 

THE USE OF ELECTRONIC SURVEILLANCE 

Each of the steps in the evidence gathering process dis
cussed above works to produce the testimony necessary to 
make substantive prohibitions designed to deal with organ
ized crime more than precatory trusts. Of far greater 
significance than any of these aspects of the process, how
ever, is the use of electronic surveillance techniques to 
develop strategic intelligence concerning organized crime, 
to set up specific investigations, to develop witnesses, to 
corroborate their testimony, or to put together electronic 
substitutes for them. 

The Law. On the constitutional level, the Fourth 
Amendment prohibits the interception of any communi
cation without the consent of one of the parties accom
plished by a physical invasion into a constitutionally pro
tected area.2SO If one of the parties consents, 'no constitu
tional issues are presented, no matter where the intercep
tion takes place,2Rl If the interception is accomplished 
without a physical invasion of a constitutionally protected 
area, the question of consent is irrelevant. 282 The Fifth 
Amendment as such places no ban on the usc of elec
tronic surveillance devices.283 

The Sixth Amendment absolutely prohibits the sur
reptitious interrogation of an indicted dcfendant.28·! The 

';0 MODEL PENAL CODE, 133 (Tent. Draft No.6, 1957). "0 Silvermnn v. United Stat .. , 365 U.S. 505 (1916) (spike.mike). Compar" 
Irvine v. California, 3·17 U.S. 128 (1954) , lVith Mnpp v. Ohio, 367 U.S, 6·13 
(1961). The literature on electronic surveillance is overwhelming, Citations to 
the best pieces nrc collccted in PAULSEN & KADISH, CRIMINAL LAw ANI) Its PnocEssES 
900 (1962). Menlion must ulso he made of Ihe recent sludles of Prof. Alan F. 
Westin for the Association of tho Dnr of the City DC New York, JUUC$ and Proe 
posal' for the 1970'" pt. I, 66 Cow ... L. REV. 1003, pl. 2, 67 COLUM. L. R.v. 1205 
(1966). 'fhe major arguments nrc considered in ACLU, rhe Wiretap/Jing Problem 
Toclny (pamphlel 1965). 

'''' Osborn v. United States, 305 U.S. 323 (1966) {recorded; Lopez v. United 
States, 373 U.S •• 127 (1963) (recorder); On Leo v. United Slat.s, 3'13 U.S. 741 
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"" Goldman v. United State., 316 U,S. 129 (19,12) (diclaphone); Olmstead v. 
Unlt,,1 States, 277 U.S. 4JB (1928) (wirelap). 

""" 1100" v. United States, 385 U.S. 293 (1966) (admi"ion overheard hy 
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... Mnuin" v. United States, 377 U.S. 201 (1961). 

.. 5 Clinloll v. Virginia, 377 U.S. 150 (196'I). 
"''<l McLeod v. Ohio, 381 U.S. 356 (1965). 
.. : 48 Slat. 1103 (193'1), ·17 U.S.C. § 605 (1950), 
!!8S This is the intr:rpretntion oC tho Department or Ju&licc. TcstJmollY of 
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Fourteenth Amendment applies to state action the same 
limitations imposed upon Federal action found in the 
Fourth 285 and Sixth Amendments.28 !l 

On the statutory level, Section 605 of the Federal Com
munications Act of 193'~ 287 prohibits the interception 
and public disclosure of the contents of any wire com
munication 01' its interception and usc for personal 
benefit.28s Section 605 applies to private personsro 
Federal agents/DO and state agents.201 In addition, it 
it covers both interstate ;lD2 and intrastate 203 phone calls. 
Listening on an extension with the consent of one of the 
parties does not constitute a'n interception.2D

.! Evidence 
directly 20·ln or indirectly 205 obtained in violation of the 
statute must be suppressed in Federal 2DG but not state 
courts.2D7 Only those whose privacy was invaded may ob
ject to a violation of the statute.2DS Unaffected private 
citizens have no standing to complain.2Do In addition, the 
actions of Federal officers are governed by Section 2236 
of Title 18, United States Code, which prohibits, under 
criminal penalty, a search of any private dwelling or the 
malicious search of any other building or property with
out a warrant, not incident to an arrest, or without con
sent.DOD The actions of state officers are governed by the 
Civil Rights Act, which provides for civil 301 and criminal 
penal ties. 302 

On the state level, New York,s03 California 30·1 and 
Illinois 305 have enacted legislation regulating or prohib
iting electronic surveillance. New York authorizes ex 
parte bugging and wiretapping on court order on a show
ing of reasonable cause to believe evidence of crime may 
be obtained.30G The authorization lasts sixty days, but 
it may be indefinitely renewed.807 Emergency bugging 
is permitted when there is no time to obtain a court 
order.30s Unauthorized wiretapping and bugging are 
made criminaJ.30o Possession of wiretapping and bug
ging equipment is outlawed.3lo On the other hand, Cali
fornia prohibits wiretapping,31l the electronic overhear
ing of conversations between those in physical custody 
and their attorneys, religious advisors or licensed physi
cians,312 and the installation of a bug by private parties 
without the permission of the owner of the place where 
it is installed,313 or the overhearing of any confidential 
communication without the con~cnt of any party by any 
person, including Federal or state law enforcement 

.. " Nardolle v. United States, 308 U.S. 330 (1939). 
""" Nardone v. U/lited Slates, 302 U.S. 379 (1937). 
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(1961) (illjunelive relief denied); United States ex rei. Griffin v. Hendrick, 360 
F.2d 614 (3d Cir. 1966) (evidence not Buppressible) ; People v. Dinan, 1 N.Y.2d 
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152, 269 N.Y.S.2d 396, 216 N.E.2d 570 (1966). McCall has lInd a sub,tnnlinl 
im,Bnct on tho authorizinG proceuures for the use of electronic tools in New York. 

-os Goldstein v. United States, 316 U.S. 1H (19012). 
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(1950) • 
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would enrry with It n growlh In Iho scope of Iho prohibition of Iho stnlule. Cf • 
United States v. SantllCaslem Underwrite" Assn .. 322 U.S. 533 (1913). 
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agents.3 1-l Illinois has an even more comprehensive stat
~Ite, which prohibits the electronic overhearing of any 
conversation by any person without the consent of all 
parties.S15 Both civil and criminal penalties are 
provided.310 

The Practice. It is difficult to determine how much 
legal and illegal private and law enforcement electronic 
surveillance occurs. Federal law enforcement agencies 
have and are employing these techniques under varying 
limitations.317 These techniques are also being employed 
by law enforcement agencies on the state level.318 How 
much private use or illegal law enforcement use on the 
state or Federal level occurs cannot be definitely ascer
tained. There seems to be, however, a consensus that 
the use of these techniques is relatively widespread. 

The widespread existence of electronic surveillance has 
been made possible by the tremendous scientific devel
opments which have taken place in the last half century. 
Microminiaturization in electronics and the invention 
of the magnetic tape stand out as the two most important 
events. Much publicity has been given to the awesome 
potential of electronic devices: thumbnail-size micro
phones, cigarette package-size transmitters, induction 
coil devices for wiretapping. Methods of transforming 
the ordinary telephone into a microphone, which can be 
activated hundreds pf miles away, have been demon
strated. Research has also developed a laser beam 
which under laboratory conditions can pick up conversa
tions in a room from the outside window pane. Under 
ideal conditions, the parabolic microphone can be used 
to overhear conversations at distances from which they 
would otherwise be inaudible. 

Less widespread publicity has been given to the inher
ent investigative limitations on the practical use of these 
devices. It is often difficult if not impossible to install 
them safely where a sl\rreptitious entry is required. 
Pairs must be located to wiretap. Often one or more 
additional entries are required to adjust the equipment. 
Power sources must be found. M;onitoring them and 
analyzing their product consume an inordinate amount 
of time. Static and room noise interfere with reception 
often making use impractical. Wireless devices can be 
detected by sweeping. Wired equipment can be visually 
discovered. Often it is impossible to employ the devices 
because the neighborhood is hostile or there is insufficient 
time to set up the equipment. Indeed, despite the prac
tical limitations, the potential is such that the wiretap 
or the wired bug remain the most productive electronic 
surveillance techniques where the consent of one of the 
parties to the conversation cannot be obtained. From 
a legitimate law enforcement standpoint, both require, if 
properly and safely installed and monitored, such an 
expenditure of effort, time, and manpower that normal 
investigative techniques are generally preferred. 

The Need. Ultimately, proposals to ban the use of 
electronic surveillance techniques turn on the same con
siderations which must be faced in considering propos
als to authorize their limited use. The arguments for and 

.11 CAL. PEN. CODE § 653). But sec Johnson v. Maryland, 254 U.S. 51 (1920). 
31. ILL. ANN. STAT. ch. 38, § H-2 (Smith·Hurd 1964). Ct. People v. Kllrth. 

31 Ill. App. 2d .187, 216 N.E.2d 15,1 (1966). 
310 ILL. ANN. STAT. eh. 38, § 14-6 (Smlth.Hurd 1964). 
011 See, e.g., Supplemental Memorandum for the Unitp.d Stutes, Black Y. 

United Statcs, No. 1029 Oct. term 1965, Sup. Ct., pp. 2-4. 
:us Subcomm. on Constitutional nights o( the Sen. Carnm. on the Judiciar)" 

/viretapping and Eavesdroppinc, Summary Report 0/ lIearings 1958-61, 87th 
Cong., 2<1 Sess. 17-18, 40-401 (Cornm. Print 1962). 

against wiretapping and bugging are essentially the same. 
No real distinction can be made between the tech
niques.31P Everything turns on the question of social 
need. Usefulness alone, of course, is not enough. The 
broader question of privacy must be included in the 
equation. In addition, the availability of alternative 
means of securing the evidence must be considered. In 
the final analysis, however, the conclusion must be the 
product of a careful and informed balancing. What 
must be done at the end of that process, moreover, seems 
unavoidable. The alternatives themselves are clear. If 
the case for the use of electronic surveillance techniques 
cannot be made, then they ought to be totally banned, 
and the ban strictly enforced. If it can be made, then 
authorizing legislation ought to be enacted. In either 
case, it seems clear that the existing legislation and its 
enforcement policies are inadequate. On this point 
alone, virtually everyone is in agreement. 

To examine the need for electronic surveillance tech
niques, it is first necessary to explore the two distinct 
but related purposes for which they may be used: stra
tegic and tactical intelligence. Normally, law enforce
ment agencies react to the commission of specific crimes. 
A complaint is made or some evidence of criminal ac
tivity manifests itself in the course of routine patrol work. 
The agency then moves from known crime toward un
known criminal, a "Sherlock Holmes" approach. This is 
the approach most appropriate to incident crime, and it 
is the approach most familar to people who have little 
training in police work. Consequently, it reflects the 
popular conception of police work. 

Organized or professional crime, however, presents a 
different picture. Here there are identifiable individuals 
systematically setting out to and accomplishing criminal 
purposes. They expect to be in business over a long 
period of time.320 Here preventive police work offers 
a hope of success. Long term investigations may be set 
up without having first to isolate a particular criminal 
act. Dig long enough and evidence of their unlawful 
activity will turn up. Against this sort of criminal ac
tivity, strategic intelligence, that is, a look at the overall 
picture, is not only useful, but indispensable. 

The police, if they have a decent informant program, 
or if they just keep their ears open, will always know, 
in a general way, who is who, and what with whom the 
"whos" are up to. It is necessary, however, to verify 
this information. One must identify persons, criminal 
activities, criminal and non-criminal associates, and geo
graphical areas of operation in greater detail than usual 
informant information gives you. Acting on general in
formation without close regard to its accuracy is bad 
police practice because it subjects innocent people to un
necessary investigation and wastes precious manpower. 
The first purpose of electronic surveillance techniques, 
therefore, is to get hard information in those areas where 
existing intelligence data says one ought to look. The 
examination has as its purpose the establishment of 
probable guilt or probable innocence. Where the in
formation comes back positive, further action can then 

:J1D [Jut .see Donnelly, EleClr[llll'c BIll-'est/ropping, 38 NOTUS DAME LAW. 667. 
682-81 (1963); Komi,or, The Big Ear, The Prh'(l/e Ero and tire Lawman, 36 
WJs. DAR BULL. 33, 45-47 (1963). The same basic invasion of privacy is involved 
in hoth since each ovcrllCnr speech without consent. On tho other hand, bUgging 
ulsa involves nn invasion or place not prescnt in Wiretapping. To this d('srcr, there 
is n clifTcrcncc, but it is on~ of degree not kind. 
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in tho Final Ucport of tho McClellan Committee exnmination of tho Apalnchin 
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be intelligently planned based on the overall crime picture 
developed. Investigative priorities can then be set up 
both as to likelihood of success and the importance of an 
individual and his activity to the general administration 
of justice. Once the broad picture is painted, it is possi
ble to move in and set up specific investigations, the ulti
mate tactical purpose of strategic intelligence. This sort 
of work can be done only haphazardly, if at all, using 
face-to-face secondhand information. 

Use of electronic surveillance techniques for tactical 
intelligence purposes seeks information for basically 
different purposes. The aim now is an arrest, trial, con
viction and incarceration. It aims to bring the criminal 
process to bear on a particular situation. This narrow 
aim, of course, is pursued for broader goals. Hopefullys 
the invocation of the criminal process can bring about a 
better social situation, and certain kinds of antisocial 
behavior can be curbed. The muin purpose, however, 
is limited. Hence the term "tactical." During the 
course of a specific investigation, electronic surveillance 
techniques are used to establish probable cause for arrest 
or search, to develop witnesses, or to obtain admissions 
of guilt. They may also be used at trial to corroborate 
or impeach testimony or refresh a witness' recollection. 

Theoretically, of course, all of these purposes can be 
achieved with the use of evidence not electronically 
seized. Why then is it so often contended that these 
techniques are not just needed but are indispensible? 
To answer this question it is necessary to consider sev
eral concrete investigations where these techniques were 
used. From this sort of examination, the indispensable 
character of wiretapping and bugging for any serious 
program of bringir;g criminal sanctions to bear on or
ganized crime emerges. 

The most sophisticated use of these techniques-where 
the goal has been a criminal trial-has been made by 
the Office of the District Attorney of New York County. 
It has been testified that without electronic surveillance 
techniques, specifically wiretapping, this Office could 
not have achieved the convictions of James "Jimmy" 
Hines, John Paul "Frankie" Carbo, Charles "Lucky" 
Luciano and Anthony "Little Augie Pisano" Carfano.321 
It is appropriate then to examine how those techniques 
were used in this representative sample of major investi
gations and prosecutions and to give some general atten
tion to New York's overall experience with electronic 
surveillance, considering the needs of both law enforce
ment and p!'ivacy. 

JIMMY HINES: POLITICAL CORRUPTION 

In the early thirties Dutch Schultz, through the use 
of strong-arm methods, obtained control of all policy 
games in New York County, and operated them as 
a single enterprise. To protect himself and his 
profits from the police, he enlisted the aid of Jimmy 
Hines, then Democratic leader of the county. 

Hines supplied protection for $1,000 a month, but 
all contacts between Schultz, the bankers, and Hines 
were made through key intermediaries, like "Dixie" 

:!!l Sub~ol11m. on Constituti~nlll Rights or tho Sen. Camm. on tho Judicinry, 
WIretapping and EavesdrOPPing, Summary Report 0/ Hearings 1958-61, 87th 
Cql~~" 2d .So ... 41 (Comm., Print. 1962). 

... The Importunec of usmg wiretapping nntI bugging to develop witnesses enn .. 
not be ovcrcmphnsb:ed. When you question nn individual, what YOll base the 
qucstions on Is crucial. The then Chief Counsel of the McClellan Committee, 
Robert F. Kennedy, makes the point: "The kind of proof makes Q difference. 
Ho con say "cry forcefully Bomeane's n liar-that's cosy. But here we had his 
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Davis. Davis and Hines met frequently, but at pri
vate parties, and Hines only met Schultz once, in 
1932. The only way to get evidence on Hines or 
Schultz would be tv get a man like Davis to turn 
states evidence or secure a confession or admission 
of guilt from Hines or Schultz. 

From June 10 to October 29, 1936, the District At
torney listened to a telephone in Hines' office, record
ing a number of calls which referred to Hines' share 
of the policy operation. As Schultz had been killed, 
Hines now ran the banks indirectly, and as each 
banker called up for protection or favors, the bank
er's conversation was recorded. These conversa
tions were later used to enlist the banker's cooperation 
in the case against Hines.322 They also served as 
vital admissions. 

After Hines was indicted, Davis disappeared. A 
tap was placed on his wife's home telephone. From 
this tap, it was possible to trace Davis and obtain 
additional, necessary information on the policy 
racket. Ultimately, Davis cooperated with the pros
ecution, but only because of wiretap obtained evi
dence. Experience has shown over the years that 
only by facing certain individuals with their own 
voices can they be induced to co-operate. 

Without the use of wiretaps, it would thus have been 
impossible to determine the extent of the conspiracy 
or to secure the cooperation of the key witnesses. A 
number of policy bankers agreed to testify only after 
the District Attorney played their recorded conversa
tion in their presence. The bankers realized that if 
they denied their involvement in the policy opera
tion before the grand jury, they would face perjury 
charges. There would have been no corroboration 
of Davis's testimony without the wire-taps; this was 
the only direct evidence linking Hines to Dutch 
Schultz, a link necessary to establish the overall 
conspiracy. 

Hines was sentenced to 4 to 8 years in the penitenti
ary. The other conspirators pled guilty to lesser 
crimes. Without the use of wiretaps, the case could 
not have been made. 

PAUL JOHN "FRANKIE" CARBO: LEGITIMATE BUSINESS "'" 

III 1947, a New York grand jury investigating cor
ruption in professional boxing returned a present
ment which resulted in the enactment of Section 
9133 of the Unconsolidated Law of New York. 
This Section makes it a crime to act as an under
cover manager or matchmaker. 

In 1957 and 1958, the District Attorney of the 
County of New York conducted an investigation into 
corruption and underworld control of boxing. Dur
ing the investigation nine wiretaps were ordered by 
the courts. 

A tap on the phone of Hymic Wollman, a manager 
in Frank Carbo's control, disclosed evidence that 

own voice on the tapes. He couldn't deny it!' Quoted in AfAGUlnE, EVIDENCE OF 
GUILT 2·17 n.16 (1959). Faccd with the hard choice of tnlk, perjury, or contempt. 
knowing you ho\'o his own voice to keep hint straight, the witness most often 
decides to cooperate. 

::J:.?3 Carbo has been identified us Q member of the Gaetano Lucchese syndicate 
in New York City. Organized Crime anti Illicit Traffic ilL Narcotics, Hearings 
Belore the Permancnt Subcommittee on Invcstigations 0/ the Semite Commiuee 
on Govemment Operations, 88th Cong" 2d Sess., pt. I, at 2701 (1963). 
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Carbo in fact was the real manager of the fighter 
Jimmy Peters, and that Wollman was merely a 
nominee. An examination of records or physical 
surveillance or traditional interview techniques 
would not have shown the real situation. 

A tap on the office phone of the International Box
ing Club yielded evidence that the officers of the 
I.B.a. were under Carbo's control. Carbo, for ex
ample, was overheard ordering BiIly Brown, the 
matchmaker for the I.B.C., to leave the office and 
meet him across the street. Brown was observed 
immediately thereafter obeying the order. Another 
intercepted message revealed that Carbo ordered 
Brown to come to Boston and Brown obeyed. Nor
mal investigative techniques wiII not produce this 
type of evidence, key evidence under Section 9133 
or similar statutes dealing with undercover situations. 
It would be impossible to arrange to observe this kind 
of conduct unless you knew it was going to happen, 
or if you did sec it, you would be unaware of its 
significance without advance information. Only the 
direct participants had the information, and they 
were not co-operating; an overhear was the only 
realistic alternative. 

The tap on the line of B. Wollman Bros. established 
that Hymie Wollman and WiIIie Ketchum were 
making payments to Carbo for his "services." This 
call was one of the overt acts charged in the con
spiracy indictment brought against Carbo. These 
transactions were known firsthand only by the 
participants. They were not willing witnesses. 
Again an overhear was the only realistic alternative. 

Without wiretaps, the exact extent and nature of 
the conspiracy could not have been discovered by 
law enforcement officials, since most of the key 
transactions were conducted by telephone. There 
was nothing to investigate using normal techniques. 

Intercepted conversations not only established the 
criminal nature of the boxing business as run by 
Carbo, but were also used to convince witnesses to 
testify for the People. For instance, Fred Fierro, a 
trainer was reluctant until he heard the tape of a 
conversation between Carbo (with Wollman) and 
Peters (a boxer). Realizing that the District At
torney knew and could prove the relationship be
tween Wollman and Carbo, Fierro began to co
operate. Questioning witIlout the tapes yielded 
nothing but denials that could not be contradicted. 
This was a classic case where only the voice con
frontation would work. 

Carbo pled guilty to three counts of the indictment 
after listening to the chief assistant district at
torney's opening to the jury, which detailcd out the 
People's proof. Carbo was sentenced to two years 
in prison. The prosecution could not have been 
successfully brought without the use of wiretaps. 

32\ Luciano was tilo founder of the nationwide cartel which is todny 80 influ
ential in oTganized crime. Permanent Subcornm. on Inv(:81igntlons of thQ Senate 
Comm. on Gov't Operations) Organized Crime amI Illicit Tra/lic in Narc.otics, 
S. REP. No. 72, 09th COllg., 1st Scss. 5 (1965). A r.sunto of his nctivities appenrs 

CHARLES "LUCKY" LUCIANO: ORGANIZED VICE 824 

One of the bases of Luciano's nationwide criminal 
empire was organized prostitution. The New York 
part of the prostitution included over 200 girls in at 
least ten different houses. Luciano was completely 
separated from the operation, and he never involved 
himself in its day to day workings. A raid on any 
house would, of itself, never have tied in Luciano. 

To keep this vast business functioning with maxi
mum efficiency, it was necessary for the "managers" 
to use the telephone to direct the prostitutes to those 
houses where, on any given night, the business was 
heavier than usual. Apparently realizing that the 
telephones might be tapped, the "managers" 
changed numbers every month and changed locations 
almost as frequently. 

Three telephones were tapped from January 11, 
1936, to February 1, 1936. The telephones were 
located in a house of prostitution, which was the 
headquarters of the operation. All of the phones 
were used by the manager and related to the activi
ties of the prostitution ring. Oonversations that were 
recorded gave the district attorney enough evidence 
to arrest over one hundred prostitutes and to build 
foolproof cases against managers. At the onset, the 
prostitutes were completely unwilling to cooperate, 
but when confronted with the evidence, some of 
them agreed to testify against their superiors, who in 
turn were persuaded, partIy on the basis of the tapes, 
to testify against Luciano. Again the key to breaking 
the case was the recorded voices. 

Luciano was convicted and sentenced to 30 to 50 
years in prison. Without the use of wiretaps, it 
would have been impossible to put together the evi
dence that was used to enlist the cooperation of the 
key witnesses necessary to tie in Luciano himself. 
A case could have been made against the operation 
by the use of traditional police techniques, but Luci
ano was so insulated from the overt criminal activities 
that there was no way to tie him to it without break
ing those who had contact with him. It took 
incontrovertible evidence to break them. The wire
taps supplied it. Normal techniques would not have 
been successful. 

ANTHONY "LITTLE AUGIE PISANO" CARIo'ANO: UNIONS 325 

In 1953, a New York grand jury inquiry was begun 
into racketeering in union welfare funds. The in
vestigation disclosed a conspiracy between syndicate 
membcrs that controlled certain labor unions and 
insurance agents, who shared with the union offi
cials monies owing to the agents as a result of insur
ance contracts placed by the unions. 

Some of the unions involved included the Distillery, 
Rectifying, and Wine Workers Intcrnational, the 
Laundry Workers Union, and the Electrical Union. 

nt Pl>. 795. 907, 1006 nnd 1035 in the lIenrings of the nhovII Committee, '1/1". note 
323, pts. 1-5. 

3!!l Carrano hAS t,ccn IdvntifiCfl ns n lieutenant in tho Vito Gcnovcso syndicate 
of New York City. Organizecl Crime ancl Widl Tropic in Narcolic., '''/lfa noto 
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Louis Saperstein was an insurance agent with offices 
in New York, New Jersey, and Illinois. He was 
also the Officer and Director of a number of dif
ferent agencies. In one year Saperstein's income 
rose from. about twenty thousand dollars a year to 
over five hundred thousand dollars. This remark
able increase consisted mostly of commissions earned 
from insurance contracts placed by certain unions. 

Based on information obtained during the course of 
the investigation, the telephones of two union offi
cers, Sol Oliento and George Scalise, were tapped 
pursuant to a court order. As a result of the con
versations overheard, Saperstein was called before 
the grand jury, given immunity, and asked whether 
Oliento and Scalise received kickbacks from him on 
the commissions he earned from the union insurance 
contracts. Although he was given immunity, and 
his recorded conversations with Scalise and Oliento 
were played to him, Saperstein refused to cooperate 
because of a fear of reprisals from the syndicate ele
ments which controlled the unions. (Subsequently, 
after he indicated a willingness to cooperate, Saper
stein was indeed shot four times in the head at close 
range, but survived.) 

Saperstein was indicted for criminal contempt based 
on his testimony before the grand jury. With the 
wiretapped conversations as evidence, he was con
victed of five counts of criminal contempt and sen
tenced to five years in prison. After serving five 
weeks of the sentence, he agreed to cooperate with 
the district attorney. 

Saperstein returned to the grand jury, and based 
on the same wiretapped conversations that had been 
used in evidence at his trial, he testified concerning 
the kickbacks that went from the insurance agents to 
the union officials. 

Based on this evidence, the grand jury indicted 
Cliento, Scalise, and Anthony Carfano. All even
tually pled guilty. 

Without Saperstein's testimony, there would not have 
been a case against the union officials. It was only 
after his recorded conversations were used to convict 
him of contempt that Saperstein agreed to cooperate. 
In short, a conviction of Saperstein without the wire
taps would have been impossible, and without the 
wiretaps and Saperstein's eventual cooperation, a 
successful prosecution of the union offidals could 
not have been brought. 

Over the years New York has faced one of the nation's 
most aggravated organized crime problems. The cases 
above are illustrative of that problem. And only in New 
York have law enforcement officials been able to mount 
a relatively continuous and relatively successful attack 
on an organized crime problem. The cases above are 
iIlustrative of that success. The limited success has 
been attributable primarily to a combination of dedicated 
and competent personnel and adequate legal tools. 
More than any other, electronic sur\'eillance techniques, 

3~" N.Y. CRIME COMM'N, FmsT I1EI'., LEGISLATIVE Doc. No. 23, 2o-2~ (1953). 
New York experlenco prior 10 1958 18 reviewed In DASIr, SClrWAH1" & KNowL'roN, 
TnE EAVE1IDnOPI'ER 35-119 (1959). TnE EAVE8DRDPI'En Is aS8essed In a symposium, 
The 1f'''.lappill.~.Ea"esdropping Problernt Reflection or. the Eavesdroppers, 44 
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as we have just seen, have been the tools. The failure 
to do more in New York has been primarily attributable 
to the failure to commit to the task additional resources 
of time and men, The debilitating influence, and incom
petence, underscored by the New York State Crime Com
mission, must also be noted.326 The law enforcement 
aspect of the New York experience, in short, demonstrates 
that no one factor dctcrmines success in any attempt to 
bring criminal sanctions to bear on organized crime: 
adequate human resources and adequate legal tools are 
both necessary, and the key legal tool is electronic surveil
lance. 

The New York experience is also relevant to the ques
tion of privacy. Court supervision under New York's 
permissive statutes at one time was often perfunctory. 
Today the picture has substantially changed under the 
impact of pre-trial adversary hearings on motions to sup
press electronically seized evidence. A number of years 
ago there was evidence of low level police abuse. Legis
lative and administrative action, however, has been largely 
successful in curtailing its incidence. Use by New York 
prosecutors has been free from demonstrated abuse, and 
in recent years, they have shown a willingness to investi
gate and prosecute both private and law enforcement 
violation of the state electronic surveillance provisions. 
The techniques, moreover, have been sparingly used. 
Since 1959, for example, the Office of the District At
torney of New York County, where the most vigorous use 
of them is made, has averaged only about seventy-five 
wiretap orders per year-used only for leads and not 
court disclosure-and about nineteen bug orders per 
year. 

There is no substantial evidence, moreover, that the 
commercial, political, intellectual or personal life of the 
New York community has measurably suffered because 
of the court order system. The fear that authorized elec
tronic surveillance would seriously impair free communi
cation therefore has proven largely unreal. Indeed, even 
members of the underworld, who have legitimate reason 
to fear that their meetings might be bugged or their 
phones tapped, have continued to meet and to make 
relatively free use of the phone. 

On the whole, thus, New York has shown that privacy 
and justice can both be well served in this area. 

THE OBJECTIONS: CONSTITUTIONAL AND POLICY 

A number of serious objections have been raised to the 
use of electronic surveillance techniques, which are not 
answered merely by establishing that wiretapping and 
bugging are indispensible aids in the investigation ancl 
prosecution of organized crime. Some are of constitu
tional dimension. Others arc not. Nevertheless, it 
ought to be frankly recognized at the outset that no con
stitutional provision on its face specifically deals with 
electronic surveillance. Those possible constitutional re
strictions which may be involved in this area have been 
developed through judicial interpretation. Until some 
scheme authorizing electronic surveillance is enacted, it 
will not be possible for any court to pass on its ultimate 
validity. It is clear, moreover, as Mr. Justice Brennan 

MINN. L. nEV. 813-910 (1960). Th. lingllsh experlenco I. conlaineli in COMM. 
O~~ PnlVY COUNCILLORS AJ1}'OINTEO TO INQ')ll1e INTO Til£. INTEIlC£I'TION Ot~ COhIMUNI~ 
CA1'IONS REP. (957). 
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recently observed, that the question of the constitutionality 
of any such scheme is still "open." 327 Our hands are not 
yet tied. Experimentation is still possible. There is 
room here for what Mr. Justice Brennan has termed "an 
imaginative solution whereby the rights of individual lib· 
erty and the needs of law enforcement are fairly accom
modated." 328 

THE FIRST AMENDMENT 

It has been suggested that the fear of electronic surveil
lance inhibits the exercise of rights guaranteed by the 
First Amendment. Traditionally, our concern with wire
tapping and bugging has centered around issues of search 
and seizure. More, some suggest, is involved.s20 To say 
what one wishes, to hear what one pleases, and to write 
what one likes requires a freedom from fear of surrepti
tious surveillance. Without privacy of communication, 
people may become increasingly reluctant to exercise 
their right~ of speech, press and worship. With the use 
of electronic devices, every intimate and secret expression 
of the individual is subject to state and private scrutiny. 
A man's thoughts, associates, conduct in home, or office, 
(indeed bedroom!) may be recorded. 

It makes no difference that this inhibition would be 
indirect. Of course, any scheme of unrestricted elec
tronic surveillance would necessarily have an inhibiting, 
if not stupefying, effect. But even the fear of accidentally 
or indirectly being overheard, a necessary risk in even a 
limited scheme of authorization, would deter many, it is 
suggested,33o from speaking. Free conversation is often 
characterized by exaggeration, obscenity, agreeable false
hoods and the expression of anti-social desires not seriously 
meant. Innocent people, too, have a stake in uninhibited 
speech. Authorization of electronic surveillance would 
strike a blow at these liberties. 

To these arguments against authorizing electronic sur
veillance, there is no ultimately satisfying or easy answer. 
The question, however, is not therefore simply resolved 
against authorization. Other values are involved. In
deed, it is recognized by those who object on these grounds 
that a balancing process must ultimately resolve the 
question.s3l 

Restrictions may be placed on the authorization which 
wiII help guarantee that the impact on innocent speech 
will be cut to a minimum. For, note, there is no right 
to have privacy in the conduct of criminal enterprises. 
Indeed, the constitution authorizes such an invasion of 
privacy where probable cause is established. The real 
issues concern distinguishing with reasonable accuracy 
beforehand the criminal, from the innocent, conversation 
and guaranteeing to the maximum degree possible, that 
during the course of overhearing the guilty, as little as 
possible of the innocent will be intercepted. Only when 
such a scheme has been set up may we evaluate whether 
or not the loss of privacy necessarily involved will be 
counter-balanced by the gain to the administration of 
justice. Privacy is only one value in a democratic so
ciety; justice is another of equ.al importance. The ques
tion cannot be answered in the abstract because the issue 
is one of degree. There is room for debate. 

321 Lope: v. United Stotcs, 373 U.S. 427, 465 (1963) (Brcnnan, J., dissenting). .25 Ibid. 
~"" See generally King. Electronic Surveillllnco and Constitlltional Rights: 

Some Recent Developments and Oburvations, 33 GEa. WAS/I. L. REV. 240. 266-67 
(1964); King, Wiretapping Electronic Surveillance: A Neglected ConstitulloMI 
Consideration, 66 D,CK. L. REV. 17 (1961). 

,"" Schwarlz, 011 Current Proposals to Legali:. Wirelapping, 103 U. PA. L. REV. 
157. 162 (1954). 

031. SeCt e.g., King, .supra note 329. ilt 162. 
33:1 C/. Lope: v. United Stat ... 373 U.S. 427, 463 (1963) (Brennan, J •• dissenting); 

Donnelly. supra IIole 319. at 682; Schwarlz. supra not. 330. at 163-64. Probably 

THE FOURTH AMENDMENT 

The Fourth Amendment condemns unreasonable 
searches and seizures and provides that warrants shall not 
issue save on probable cause to seize specifics from speci
fied places. Those who cite the constitutional objections 
to any scheme of authorized electronic surveillance under 
the Fourth Amendment have pointed out that almost 
inherently wiretapping and bugging are indiscriminate, 
the object of the seizure is evidence per se, and the useful
ness depends on lack of notice to the suspect.332 Elec
tronic surveillance cannot, therefore, ever be reasonable, 
and no scheme for wiretapping and bugging via warrants 
can pass a constitutional muster. 

Indiscriminate search and seizure has been condemned 
from the beginning of the American experiment. Indeed, 
it waS an objection to the general warrant and its wide
spread use which gave rise in no small part to the 
Colonies' dissatisfaction with the administration of 
justice by the mother country. Authorizing the use of 
electronic surveillance warrants would be tantamount to 
authorizing a general warrant. To be constitutional a 
search warrant must describe with specificity the things 
to be seized 333 or the place to be searched.as.l It must 
leave no discretion to the officer to determine what may 
be seized. An exploratory search for whatever might tum 
up is unconstitutional.335 The search must begin with an 
object in mind. It must end when it is achieved. Wire
tapping and bugging, however, are necessarily indis
criminate. What will be seized cannot be described 
beforehand because it is not known. It is not possible 
to tell what will be spoken on the phone or uttered in a 
place until it is spoken or uttered. The requirement of 
pre-seizure specificity, therefore, cannot be met. In addi
tion, the seizure itself must be indiscriminate. The wire
tap and the bug pick up all conversations, not just the 
guilty words. No matter who comes into the room or 
uses the phone, he will be overhead. It is not possible 
to listen selectively. The selection must take place, if at 
all, after all has been overheard and the privacy of all 
invaded. This sort of process is necessarily unconstitu
tional and unreasonable. 

Again, there are no ultimately satisfying or easy answers 
here. Electronic surveillance is not just like search war
rants. The analogy, however, is closer than is often 
supposed. The indiscriminate search and seizure objec
tion confuses the distinction between initial search and 
ultimate seizure. Every search and seizure is at first 
indiscriminate. . \ practical example should suffice. Sup
pose a search warrant is issued for all carbon copies of 
letters used to order supplies for an illegal liquor dis
tillery.33o The letters are somewhere on the premises of 
the business, perhaps in anyone of a number of filing 
cabinets or anyone of a number of desks. To find all 
of the letters, the officers executing the search warrant 
would have to examine every piece of paper on the 
premises which might be a letter. No piece of paper 
would go unread. Only after aU were initially and in
discriminately read would it be possible to make an ulti
mately discriminate seizure of those described by the 
search warrant. 

Ihe be.t seneral trealment of tho Fourth Amendment 10 bo published In recent 
yea,s Is I,ANDYBKI, SEAnCII AND SEIZURE AND TilE SUPREME COURT (1966). 

:~'a Sec, e.g •• Slaniord v. Te.as, 379 U.S. 476 (1965). 
:13, Sec, e.g., Steele v. United Statcs, 267 U.S. 49a (1925). 
.. ,. Sec. e.g •• Le/kolvitz v. United Stotcs. 285 U.S. 452 (1932). 
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This is similar to what occurs with the use of electronic 
surveillance devices. While it is not possible to specify 
beforehand the precise words which will be initially 
recorded and ultimately used, it is' possible to describe the 
category within which they must fall. Conversations may 
range over many subjects, but they do admit of classifica
tion. Thus, the requirement of specificity would seem 
to be met if you could describe beforehand the class of 
conversation that you are seeking to overhear, This 
understanding of the constitutional requirement of 
specificity can be met. More need not be required. 
The constitution need not be read "with the literal
ness of a country parson interpreting the first chapter 
of Genesis." 337 It is, after all, "a Constitution we 
are expounding." 338 That other classes of speech will be 
incidentally or accidentally overheard raises serious ques
tions about the balance of the scope of the invasion of 
privacy authorized, but it does not seem on closer analysis 
to pose an issue dealing with the indiscriminate or the 
general search and seizure. The problem may be dealt 
with by a careful articulation of pre-surveillance stand
ards and limitations there enforced and subsequently 
re-enforced prior to the admission of any such seized 
evidence at trial. 

Traditionally, the constitution has been interpreted to 
prevent the seizure of evidence per se.S30 Only fruits of 
a crime, instrumentalities of crime, or contraband may be 
constitutionally seized. For the state to seize what it 
does not have a paramount r;ght to would involve a 
violation of the Fifth Amendment privilege against self
incrimination, a privilege which serves as an outside 
limitation on the notion of reasonableness found in the 
Fourth. An individual has no property right in the 
fruits of crime, since they belong to the victim. Things 
used in the commission of a crime are forfeited to the 
state under the ancient concept of deodand, There can 
be no property right in contraband, which by definition 
no man can own. Consequently, each is subject to law
ful seizure by the government, because none can be law
fully retained by the citizen. Not so things which have 
evidentiary value only. Since they may be lawfully re
tained, they may not be lawfully seized. To permit 
them to be seized would constitute an unreasonable 
search and seizure. And what is more evidence per se 
than words surreptitiously overheard and recorded,340 
They are sought solely for their evidentiary value, No 
other legitimate governmental purpose is served by 
electronic surveillance. It is a search admittedly for 
evidence alone. As such, it always stands condemned as 
unreasonable under the Fourth Amendment. 

There is, however, a short answer to this objection. 
The likelihood is that if a statute authorizing electronic 
surveillance were enacted and it were attacked on this 
ground the evidence per se rule and not the statute would 
give way.3U The rule has survived in constitutional law 
until today only because it has not been applied. The in
strumentalities category has been expanded to cover 
virtually every situation imaginable. Indeed, a camera 
has been held to be the instrumentality of the crime of 

337 BEISEL, CONTROl. OVER ILLEGAL ENFORCEMENT OF THE CRIMINAL LAW: ROLE OF 
THE SurnEME COHRT 36 (1955) I quoted in Komisar, The Wiretapping.Eavesdropping 
Problem: A Pro'essor' .. View, 44 lIIINN. L. REV. 891, 912-13 (1960). 

:.~18 McCailoc" •• Maryltlnd, F U:S. (4 Whent,) 316,407 (lB19) (Mnrshnl, C.J.). 
.laU Sec gcncrnl1y Note, Evuienllary Searches: Tlte Rule ami the Reason, 5:~ 

GEO. L.J. 593 (1966); Comment, Limitations OIl Seizure a' Evir/entiary Objecls
tl Rule in Scare" a' Reason, 20 U. CIII. L. REV. 319 (1953). 

3JO Sec, e.g., Schwartz, supru note 330, at 162. 
31t Komisar, supra note 337, ot 914-16. 
310Statc v. CMnn, 231 Ore, 259, 373 P.2d 392 (1962). 
3<3 Sec, e.g., People v. rhayer, 63 Cnl. 2d 635, 40B P.2d 108 (1965) (Traynor, 

C.J.); State v. Raymond, 142 N.W.2d 441 (Iowa 1966); State v. Biscaccia, 45 
N.J. 50·1, 213 A.2d 185 (!!I6S) (Weintraub, C.J.). 

au 3B4 U.S. 757 (1966). 
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rape.3.J2 The trend of decided cases has been to dis
tinguish the rule away or to forthrightly reject it.343 The 
Supreme Cou.rt, only this term, in Schmerber v. Cali
fornia 3-14 refused to find the rule applicable to the 
extraction of blood for use as evidence in an intoxication 
trial. 

Faced with a test of an electronic surveillance statute, 
the Supreme Court could overrule the rule, restrict it to 
private papers, or find the words overheard themselves 
instrumentalities of a crime. It is highly questionable 
that any thoughtful appelJate court would strike down 
an electronic surveillance statute on this ground alone. 
Indeed, the New York Court of Appeals in People v. 
Berger 345 has recently affirmed the constitutionality of its 
bugging statute over objections including this precise 
ground. 

Under the Fourth Amendment, it has been tradition
ally thought that all searches must be on notice. While 
the warrant may be obtained ex parte, the subject has 
always known that the search occurred. Indeed, before 
entry into a home it is necessary to announce specificalJy 
your authority as an officer of the law and your purpose 
of arrest or search.346 Surreptitious entry or entry with 
surreptitious purposes has been condemned.a.l7 

For these reasons, electronic surveillance is all the more 
objectionable. Necessarily, the wire-tapper places no 
warning noise on the line when he intercepts the calls. 
Like a thief in the night, the officer must secretly enter 
to install the bug. A citizen can take action against a 
government agent who openly enters and searches. Only 
in the case where the overheard conversations are sought 
to be used in open court may the rights of privacy pre
viously invaded be upheld. Where the only use is for 
leads, or for no legitimate purpose at all, the citizen has 
no remedy. Nevertheless, the nagging suspicion remains: 
Am I subjected to electronic surveillance? Indeed, 
it is the surreptitious character of electronic surveil
lance more than any other which gives force and vitality 
to all other objections. And it is clear that unless it is 
surreptitious, it is useless. 

This objection possesses almost unanswerable logic and 
substance. Nevertheless, it does not seem to pose an in
superable barrier to a carefully drawn scheme of authori
zation. First, it is clear that all searches need not be 
conducted on prior notice. When no one is at the place 
searched, notice comes to the party only through the in
ventory which must be left and filed with the court.3.IS 

Sccond, the constitution does permit an entry into a home 
for a lawful governmental purpose without prior notice 
of authority and purpose where giving such notice would 
reasonably result in the destruction of evidence subject to 
seizure.a.1O There is no reason why some sort of inventory 
procedures applicable to electronic surveillance warrants 
could not be worked out. Warrant procedures prior to 
use of electronic equipment and inventory procedures 
subsequent to its use would help limit the indiscriminate 
use of the devices. More importantly, they would make 
possible prior and subsequent judicial review of their use 
and possible abuse. 

3I~ No. 250, July IB, 1966 (unreported), eerl. grant cd, Dec. 5, 1966, limited 
to two qucation8; (1) Assuming tho statute is constitutional, wcre tho orders 
based on probnble callSc, nml (2) can tho statute be constitutional "ns setting lip 
Ii system which intrinsically involves trespassory intrusion into private premjses, 
'Gcneral' senrch (or 'mere cvhlcncc,' aml invasion of the privilege uJ:Cninst seU· 
incrimination." Sec Chicago Sun Times, Dec. 6, 1966, p. 2G, col. 1. The 
Berger nppenl may well afTer an authoritative holding on the constitutionnl questions 
raised by the Usc of electronic equipment. 

Ol. Sec, e.g., 18 U.S.C. § 3109 (1964); e/. Miller v. United Slales, 857 U.S. 301 
(195B.) 

317 Gouled v. United States 255 U.S. 298 (1921). 
318 Sec, e.g., FED. R. Cnm. Pnoc. oIl(d). 
310 Ker v. Cali,ornia, 374 U.S, 23 (1963). 
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THE FIFTH AMENDMF:NT 

The Fifth Amendment prohibits compelling a man to 
be a witness against himself. Traditionally, emphasis has 
been placed on the compulsory character of the process 
whcreby the testimonial evidence has 01' has not been 
obtained in judging the application of the Amend
ment.~50 On its face alone, therefore, the Fifth Amend
ment would seem to have little 01' no application to the 
problems associated with electronic surveillance. Indeed, 
existing law makes the Amendment irrelevant.a:>! The 
Amendment has been brought into the discussion only 
insofar as it has been thought to requirc the suppression 
of evidence seized in violation of the Fourth.352 

Recent years, however, havc seen increasing attention 
paid to thc process whereby admissions can be lawfully 
obtained from those suspected of crimes. The emphasis 
has not been placed exclusively on the issue of actual com
pulsion. Instead, the courts have focused on the civilized 
character of the process itself in the context of an analysis 
of circumstances which give rise to the possibility or likeli
hood of real compulsion. Because of their actual hold
ings, however, a discussion of these cases must be placed 
in the context of the implications of the Sixth Amendment 
in the area of electronic surveillance. 

THE SIXTH AMENDMENT 

Sixth Amendment' right to counsel objections to elec
tronic surveillance build on United States v. l\1assiah 353 

and People v. Escobedo. 3u
.
1 In Massiah the Court held 

suppressible admissions electronically overheard and re
corded, obtained from an indicted defendant represented 
by counsel. The Court felt that the interrogation so con
ducted outside the presence of counsel after the trial 
process had begun violated the defendant's Sixth Amend
ment right to counsel. 

In Escobedo the Court held suppressible a confession 
obtained from a suspect in custody after arrest who had 
asked to see his retained counsel. The Court felt that this 
interrogation violated the defenc\ar:t's right to counsel. 
The point of indictment was held not to be controlling. 
After the investigation had "focused" on the suspect and 
the "purpose" of the officers' actions was to seek admis
sions, the Court held that the right to counsel attached.3a

r; 

Adm!ssions obtained outside of his presence would be un
lawful. 

The implications of these decisions in the area of the 
use of electronic equipment is obvious. Under an ex
panded reading of them, no use of wiretapping or bugging 
would be constitutionally pos&ible. Electronic surveil
lance always seeks admissions. It has no other purpose. 
To avoid the condemnation of a gf'nf.'ral or exploratory 
search, the use of these techniques must always focus on 
a target. A joining of "focus" and "purpose" brings into 
operation the Sixth Amendment. Note, too, it is not pos
sible to get a warrant from a magistrate under the Fifth 
or Sixth Amendment. 

This past tetnl, however, the Supreme Court gave indi
cation of what in Escobedo it meant by "focus" and "pur-

,100 Sec, P.g •• /loll V. Unil"d Slales. 210 U.S. 21,';. 252·53 (1910) (Holmr •• J., 
"pJ.ysimI or mor.l cllmpulsion"). C/. lIoDa v. United Slatrs, 365 U.S. 293 (1966). 

3;;1 Olmstead v. United SIIJlc.'. 277 U.S • .J30, 462 (1928). 
3;;2 Sec, ~.g., Brandeis'a dissrnt 1n Olmstead, ,!Upra noll' ~51J nt .171. 
.'" 377 U.S. 201 (19M). 
~J;t 378 U.S. 178 (19&1). 
:IM ltf • • t .Jal}-a9. 

pose." In Miranda v. Arizona,35G the Court pointed out 
that it had referred to "in custody interrogation" or ques
tioning "after a significant deprivation of liberty." The 
Sixth Amendment right to counsel was not employed in 
and of itself but rather as an instrumental right. It at
tached to protect the Fifth Amendment consideration of 
the privilege against compulsory self-incrimination. With 
this explanation in mind, the apparent wide-ranging im
plications of joining Escobedo and Miranda to prevent 
the use of any directly or indirectly police-secured ad
missions seems inappropriate.857 The Sixth Amendment 
thus takes its force in this area from the Fifth, and the 
Fifth Amendment is still keyed to compulsory self-incrim
ination-dirf:ctly compulsory or circumstantially com
pulsory and "circumstantiaIIy compulsory" means "in 
custody interrogation." Out of custody seeking of ad
missions is not yet violative of the Fifth Amendment. 
It is, of course, possible that the Court cOt,ld be led to 
adopt a contrary view. The point here is that notlling 
it has already done would require it to do so, and it has, 
in fact, not yet done it. The validity of any legislative 
scheme authorizing electronic surveillance is thus still 
an "open question." Under its recent decisions, the Court 
has not foreclosed legislative action in this area. If any
thing, the opinions of the justices have invited it. 

POLICY CONSIDERATIONS 

In addition to the above constitutional considerations, 
there are a number of objections, not of constitutional 
dimension, to any scheme which would authorize the use 
of electronic surveillance techniques. It has been sug
gested that the power to wiretap and bug, if granted, 
would be abused. More particularly, it is suggested that 
authorizing electronic surveillance techniques would give 
rise to blackmail and false convictions obtained by unde
tectable forged tapes. 

Neither of these two objections seems to be of sufficient 
merit to warrant total rejection of any legislation in this 
area. Both pre-suppose bad faith in the police. If in
deed the police are in bad faith-and it must be conceded 
some are, but it can hardly be contended all are-au
thorizing electronic surveillance in situations where so
ciety has a legitimate benefit to obtain from it ·will not 
really change this picture. Blackmail and false testi
mony will surely be unlawful under any scheme of au
thorization. It is unlawful today. The key question 
here is whether or not authorizing bugging and wire
tapping will materially increase the incidence of already 
unlawful practices. 

On balance, it does not seem that it would. Most law 
C'nforcemellt agencies today can already obtain, indeed 
already have obtained, by the use of traditional tech
niques, most of the information which could serve to 
blackmail individuals. Electronic surveillance would 
not give the agencies, as such, new information. Its use 
would only give the agency information usable in the con
text of a criminal prosecution. There is enough hearsay 
infonl1ant information around already. It is easily avail-

3l1() JBt u.s. 4-36 (1966). 
3"1 lInileti Slates v. Greir. 315 F.2d 523. 524 (9th Cir. 1965). Bllt $e. Kiuc. 

el,clronic 51"t'eillance anti Constitulional Rights: Some Recent DHe/opml!nt., 
anti Observations, 33 CEO. WASil. L. HE'" 240. 266-67 (liXH). AdmI,.ions a. Buch 
hnvo he en held to be out.ldo 01 the Escobedo ration.le. Carler v. United 
Slatrs. 362 F.2d 257 (5th Cir. 1966). C/. lloOa v. Uniled Slates, 385 U.S. 293 
(1966) • 
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able to any police agency which will take the time and 
trouble to collect it to use for blackmail. It already con
tains the stuff of which blackmail is made. 

The danger of the forged tape also seems unreal. If 
the police want to manufacture evidence, they have orlly 
to take the stand and lie. True, their testimony would be 
subject to cross-examination, but so would the circum
stances surrounding the use of electronic tapes. Note, too, 
these tapes are already used in court. All that would 
be involv('d here would be the authorization of a new 
circumstance in which they would be used. 

The danger of these two abuses occurring with such 
frequency that no use ought ever be made of the wire
tap or the bug seems slight. It is certainly outweighed 
by the benefit to the administration of justice which can 
be reasonably foreseen to flow from their use. 

It has also been suggested that whatever the constitu
tiona.l objections, electronic surveillance is a "dirty busi
ness" 358 that should not be undertaken no matter how 
noble our goal. In short, the end never justifies the 
means. Those who suggest authorizing electronic surveil
lance stand convicted of advocating the "pernicious" aGO 

and "odious" 3GO doctrine that the end does in fact justify 
the means. 

To say that the end never justifies the means is to 
brush off as invalid per se the contention that electronic 
surveillance can find warrant in the need of society to 
meet the dangers posed by organized crime.3G1 How is it 
so easy to show a distaste for bugging or wiretapping on 
the grounds of a high regard for privacy? What else is 
this argument but an application in reverse of an ends
means justification. Letting some criminals escape is 
justified on the grounds that privacy ought to be pro
tected. The ends-means objection, simply stated, is inter
nally and hopelessly illogical. It can only be given mean
ing if it is restated to say that not any means can be 
justified by any end.3G2 This argument, in turn, is 
merely a restatement of the recognition that the judgment 
whether or not electronic surveillance ought to be author
ized must be the product of a careful weighing of all the 
factors involved in the situation. If the case for the need 
for electronic surveillance can be made, and we are seri
ous about organized crime, and the invasion of privacy 
is not all out of proportion, then we will have made the 
judgment that this means is warranted by this end. 

Of far more serious character is the judgment that the 
limitations which would be hopefully built into any 
legislative scheme of authorization would not work. It 
is suggested that they would be inevitably circumvented 
and that there would be such a number of "spill-over" 
situations, where unlawful wiretapping or bugging would 
be engaged in, that the limitations would be nothing 
but a cruel hoax. The only way to avoid an unconscion
able number of invasions of privacy without a correspond
ingly high gain to law enforcement, in short, is to place 
a total ban on all use of electronic surveillance. 

Those who suggest that limitations can be circumvented 
usually point out that under a warrant procedure, for 
example, officers can always seek a friendly judge. A 
friendly review, of course, is no real protection. Further, 

aIlS Olmsteatl v. Unite,l SlIlte,l, 277 U.S. '13B, .t70 (1928) (llolmes, J.). It hns 
rightly been ohserved thut thosu "who Beck to il!gnlizc IRW enforcement tapping 
or eRvesdropping 800n nnel thnt 1hey an' 'toiling uphill against thnt heavint of 
aU nrgumentative- wcit;hts --Ihe weisht or it slogan! tt KAlTlbnr. 'fll£" WiretaPl)ing" 
etlve"d"oppinr I'rob/em: ,I Prolessor's View, ·H ~!INN. L. n",'. 891, 896 (1960). 

:mu Dlm!l(!(lcl v, United Slate.!, .!Upra note 358, ;fit 485 (Drnndnis, J.I dissenting). 
0000" Lee v. United States, 313 U.S. 747, 758 (1952) (Frankfurter, J., dissent. 
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it is noted that many judges fail to give close attention 
to search warrant applications today. What likelihood 
is it that they will give more attention to electronic sur
veillance warrants tomorrow? 

Obj~ctions such as these, taken singly, have force. 
There IS, however, no reason why they must be so taken. 
They assume, moreover, that no remedy is possible which 
will cut down on their effect. Forum shopping, for ex
ample, can be eliminated by having the legislation desig
nate the judge. aaa There is no need necessarily to leave 
the option up to the applying agency. The danger that 
even so the judge will not give due attention to the ex 
jJarte application loses much of its force when it is placed 
in the context of a pre-trial review of the validity of the 
order required to make any evidence obtained legally 
admissible. At the second stage, which is an adversary 
proceeding, due attention would be given to the warrant. 
Note, too, the effect of a possible inventory provision. An 
aggrieved party would always be able to object after the 
fact, if the overhear is statutorily required to be brought 
to his attention. Placed in context these objections, of 
course, retain merit, but lose enough of their force so that 
it becomes possible to make the benefit out-weigh the 
harm. 

The spill-over objection requires more extended dis
cussion. Quite logically, it argues that a simple rule is 
easier to enforce than a complicated rule. If no law en
forcement agent is ever allowed to use electronic devices, 
then it will be possible to enforce the ban. The difficulty 
with this argument is that no one seriously proposes that 
the ban be total. Virtually all concede that electronic 
devices ought to be used in some situations. Recording 
conversations with the consent of one of the parties is in 
a different category from wiretapping or bugging.ao4 

Nevertheless, the same equipment and techniques are 
often present in each instance. Trained men and 
equipment will remain whether we outlaw wiretapping 
and bugging or not. Further, it seems rather clear that 
the use of electronic surveillance techniques will be em
ployed in any event in certain situations on the Federal 
level. No one is seriously proposing that they not be 
used when situations of national security and safety 
require it. Consequently, there will always be a limited 
exception even in a "total" ban on wiretapping and bug
ging.aG5 Whatever benefit, therefore, might have been 
gained by opting for the total ban will never be realized. 

There is another more fundamental defect in the spill
over theory. Under the situation of total ban, law en
forcement agents would presumably still be enjoined to 
do battle with organized crime. They would still con
sider use of electronic equipment necessary to fulfill their 
task. Periodically, pressure would be put on them to get 
the job done. The techniques and equipment would be 
available. Under a limited authorization scheme, the 
situation would be exactly the same, but they would have 
a lawful option to take. 

This situation would face them; one way they could 
use the equipment lawfully and achieve their goal; in 
another way, the use of equipment would frustrate their 
goal. The total ban 01' spill-over objection assumes, 

3Ut Scn gcncrnlly KnmisnrJ .wpm noto 319, nt 43-lS. 
oo. SeQ genornlly, l\I,\mTAtN, lIIAN AND ST,ITE 5'1-75 (1951). 
301 WilIiQms; The W'lrfuIJpping .. Eavcsdropping Problem: A Dc/ens€! Counsel'! 

View, ,1,1 MINN. 1 .. REV. 055, 069 (1960). The,. ubJoelions nre termed by Wllli"m. 
Uan unwnrrantetl rcfi"ctionH on the judiciary. Ibid. 

3111 rd. nt fit.6. 
oo. Supplemental Memorandum for tho United Stnte" JJlack v. Ullited States, 

No. 1029, Oct. Term 1965, Sup. Ct. pp. 2-1. 
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nevertheless, that there would be more unlawful uses of 
electronic surveillance techniques if some uses were law
ful and others unlawful than if all uses were unlawful. 
The likelihood of this being so in practice pre-supposes 
a tendency toward unlawful action on the part of the law 
enforcement agents that is not supported by experi
ence. The police do, in fact, usually act within the law. 
Unlawful action is the exception, not the rule. Human 
conduct, moreover, is more likely to be controlled by 
regulations rather than prohibitions wherever there is a 
strong temptation to act. All our experience in the ad
ministration of justice points in the direction of this com
monplace. The spill-over or total ban objection seems 
to ignore it. Nevertheless, it would deprive society of 
the benefit of any reasonable uses of electronic surveil
lance. It is likely, moreover, that privacy would not be 
materially increased. The possibility of outright un
lawful electronic surveillance would remain, while spill
over would still occur from the total ban itself. Here, 
as elsewhere, sooner or later we will have to move some 
"keep-off-grass" signs and "pave the paths cut by trespass
ing feet" 3il<l -indeed-the best measure for really keeping 
the police off the grass at many points may well be taking 
down barriers at others."" 

A PROPOSED STATUTORY FRAMEWORK 

Ultimately, of course, it is not possible to be for or 
against (except dogmatically and therefore unreason
ably) electronic surveillance without a concrete proposal 
to examine. Following are an outline and a draft of such 
a proposal. 

A dilemma faces anyone who attempts to draft a statute 
dealing with electronic surveillance. On one hand, the 
statute must guard privacy to the maximum degree pos
sible. On the other, it must authorize electronic sur
veillance to such an extent that the statute is practical. 
Many, if not most, of the objections which can be legiti
mately raised to electronic surveillance will apply to any 
statute, at least to some degree. Consequently, merely 
taking the Step of enacting a statute, no matter how care
fully it is drawn, is a step carrying with it a price. If the 
statute is not also practical, the price will be paid in vain. 
The following proposals seek to follow a middle course, 
both trying to grant enough power and trying to impose 
enough limitations. Only after actual experience under 
the statute will it be possible to know whether the attempt 
at balance has been properly struck. It is particularly for 
this reason that the statute should be examined and in
deed enacted, if at all, only on a tentative basis. A pro
vision attempting to insure this is the last section of the 
statute, providing only an eight-year life for the act. 

Coverage. The first issue which must be faced is cover
age. It seems clear that Federal law enforcement agents 
should be placed under the statute. Here the constitu
tional power of Congress is no problem if only Federal 
legislation is contemplated. Power to include state offi
cers and private persons is also clear if the statute only 
attempts to cover wiretapping.'~8 Difficulty could arise, 
however, if an attempt was made to reach not only state 

all<! C/. Fullcr, Freedont-A SuggeSled Alla/ysis, 68 HARV. L. REV. 1305, 1325 
(1955) • 

307 Komisar, supra note 319, at 45. 
009 C/. Bennnii v. United Slates, 355 U.S. 96 (1957). 
3110 Williams, supra note 363, at 866. 

law enforcement agents but private parties in their use of 
electronic techniques other than wiretapping. Compre
hensive legislation probably should be preferred. Hence 
Federal legislation taking up and preempting the field of 
wiretapping and bugging by Federal and state law en
forcement agents would seem to be the best course. 

State legislation outlawing private electronic surveil
lance could also be suggested, but in a sense, this goes 
beyond the mandate of the Commission to deal with law 
enforcement. Electronic recording techniques that in
volve the consent of one party, as opposed to wiretapping 
or bugging, should probably be left to the developing 
case law. It deals with issues different in kind from the 
privacy questions involved in electronic surveillance tech
niques employed in situations where the consent of one 
of the parties is not secured. 3G9 A comprehensive legisla
tive treatment which would include this subject would 
probably be unwise if only because it is not needed. Is
sues such as authenticity 370 are clearly within the com
petency of the courts to develop standards on a case-by
case approach. 

Should the decision to regulate state law enforcement 
agencies be reached, although it has not been employed 
before in this sort of situation, Section 5 of the Fourteenth 
Amendment would probably be broad enough to warrant 
congressional action in this area.371 The commerce 
clause, of course, is adequate for both interstate and intra
state wiretapping. 372 

Limitations. Any scheme designed to regulate elec
tronic surveillance techniques must, of course, pass the 
test of constitutional reasonableness. The task facing us, 
therefore, is to find ways of guaranteeing that the use of 
the devices will be discriminating, that is, employed only 
under limiting conditions. These limitations ought to 
take up: the persons against whom the techniques could 
and could not be used; the instruments which could or 
could not be tapped and the places which could or could 
not be bugged; the length of time during which the sur
veillance could be conducted; the justification which 
ought to be shown before the techniques could be em
ployed; how, to whom, and when the justification would 
have to be made; the people who could or could not em
ploy them; the kinds of investigation in which they could 
or could not bc employed; the uses which could or could 
not be made of the information obtained; circumstances 
which would insure the accuracy of the information; 
procedures which would make public the extent of the 
use and usefulness of the program; and finally the sanc
tions, civil and criminal, which would be available to as
sure compliance with the statute. 

Person. The limitations as to person should be based 
on four categories 1) national security, 2) organized 
criminal, 3) probable criminal, and 4) the privileged 
communication. It is, of course, beyond the scope of 
this paper to deal with the national security situation as 
such. The need for electronic surveillance here is 
assumed. 

(1) Based on this assumption, on showing (the de-

3iO Sec generally Annot., Admissibilily oj Sound Recording in. Evidence, 58 
A.L.R.2d 102·i (1958). 

on C/. Slmudcr V. West Virginin, 100 U.S. 303 (1879). Compnro Kal'CIlbach 
v. Morgan, 38·1 U.S. Mt (1966). 

a;. C/. Weiss v. Ulliled Slates, 30B U.S. 321 (1939). 
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tails of which will be considered below) of probable 
cause to believe that evidence of a violation of, or facts 
relating to, the "national security" statutes,a73 an elec
tronic surveillance warrant authorizing the wiretapping 
or bugging of phones or places regularly used by the 
named individuals ought to be issued. 

(2) Such warrants should also issue in the "organized 
criminal" situatioYJ. On a showing: 

1. that an individual has been convicted of a felony, 
that is, a crime involving moral turpitude 3H 

punishable by over one year's imprisonment, 
2. that there is reliable information 375 to believe 

that he is presently an organized criminal, that 
is, that he is presently engaged in "criminal activi
ties"-a phrase the definition of which will be 
discussed below since it poses the issue of limiting 
the kinds of criminal investigations in which elec
tronic surveillance should be employed, 

3. and that he presently has two or more close asso
ciates who also meet the requirements of (1) and 
(2) above, 

and that, therefore, there is probable cause to believe that 
evidence or facts relating to "criminal activity" may be 
obtained, an electronic surveillance warrant, as above, 
should issue, authorizing wiretapping and bugging. 

Because of the far-reaching-but necessary-nature of 
this second use of electronic surveillance, a special provi
sion should be made to guarantee that only a limited num
ber of these warrants could be in usc at anyone time. 
Consequently, no more than ten per one million persons 
within the jurisdiction of the agency seeking the warrant 
on the county, and five on the state, level should be au
thorized. For example, there are aproximately 5,129,725 
people in Cook County, Illinois.37G Hence only fifty such 
warrants could be obtained. The state contains 10,081,-
158 people. Thus fifty warrants would be the limit. 
There are approximately 1,700,000 people in New 
York County.377 Thus, only ten such warrants could 
be obtained. New York State has a population of 
16,782,304.308 Thus eighty warrants would be the limit. 
Any county or state having less than a million popula
tion could not obtain these warrants. Their use, there
fore, would be limited to the major metropolitan areas 
or states, where the organized crime situation is the most 
pressing. In addition, since only a limited number could 
be obtained and the use of devices in this way is difficult 
and time-consuming, the agency would be forced to em
ploy the technique only in a situation where it was nec
essary and then only against the top figures in organized 
crime. On the Federal level, a limita.tion of two per one 
million people would seem to be warranted. Three 
hundred and ninety-four warrants would seem to be 
enough.370 More might be excessive. Indeed, these 
figures, although based on lmowledgeable estimates, 
could be adjusted in time in either direction. Based on 
c.urrent estimates, for example, probably not more than 
SIX hundred Federal warrants would ever be issued in a 
year and this figure is on the high side. 

373 This category. ha.s been employed in n number or recent propoeed statutes. 
Sec, e.g., S. 1308, 88th Cong., 1st Sess. (1965). It includes nny olTense puni,hable 
hy d,cath or irnprisol1"}cnt for morc than one yeor under Chapters 37, 105 or 115 
of Till. 18 of the Umted States Code or §§ 224-27 of the Atomic Energy Act of 
19.5~t. 68 Stat. ,921, 89 amended, or conspiracy to commit noy such offense. For 
cr.ltlClsrn of thiS cntegory, see generally Scmcrjinn, Proposals on Wirelapping in 
Light 01 Recent Sell ate Hearints 45 B.U.L. REV. 216, 234-38 (1965). 

31t Th9 phrase --mofal turpitude" is constitutionally definite. See Jordon v. 
DeCeorge, 341 U.S. 223, 229-30 (1951) (conspiracy to defraud held within phrase). 
It m!ght have to be 8pcci81~y dcfil!cd. however, to rench somo organized crime 
activIty. Seo Johnson, OfganJzed Cnme: Challenge to the American Legal System 
54 J. en .... L., c. & P.S. 20 (1963). Johnson's articles shonld be consulted 
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(3) On a showing of probable cause to believe that 
evidence of, or facts relating to, a "criminal activity" 
would be obtained, an electronic surveillance warrant, as 
above, should issue. Again, note that the definition of 
"criminal activity" is a broad issue, which will be taken 
up below. 

Obviously, any person who does not fit within any of 
the above three categories would be free of all direct law
ful electronic surveillance. This '.vould inclu,de the vast 
majority of citizens. To the degree that law enforce
ment agencies would follow the provision of the statute, 
since they now would have a lawful way of accomplish
ing their tasks, citizens could rest relatively secure in the 
knowledge that the law was affirmatively seeking to pro
tect their privacy. If their conversations were overheard, 
it would be only incident to a lawful overhear or as a re
sult of a honest mistake. This might not be too high 
a risk to ask each of us to run if it is necessary to guarantee 
a greater measure of justice in our society. 

There are, however, some situations where special con
versations, which the traditions of our people and our 
laws have always considered peculiarly sacred, could fore
seeably be overheard incidentally where the balance of 
benefit and burden should be struck for privacy. Tradi
tionally, the privileges, of husband-wife, doctor-patient, 
lawyer-client, and priest-penitent have been recognized.sBo 

There could be situations where a showing under "the 
national security," "organized criminal," or "probable 
criminal" could be made against a husband or wife, doc
tor, lawyer or clergyman. In this situation an electronic 
surveillance warrant authorizing the tapping of the 
phone or bugging of an area used by the individual would 
clearly result in innocent and intimate conversations being 
overheard. This risk seems too high to ask the citizen to 
run without some additional special showing of need. 
Therefore, no electronic surveillance 'Narrants should be 
issued against a licensed physician, licensed lawyer or 
practicing clergyman no matter what showing could be 
made under the probable or organized criminal cate
gory. The balance of privacy and justice perhaps runs 
the other way when the national security warrant is at 
issue. The special protection which husband-wife con
versations should be accorded will be noted below. In 
addition to refusing to authorize direct surveillance, the 
statute should also provide that any conversations acci
dentally or incidentally overheard, which would fall into 
these traditionally privileged categories, should not be 
used or disclosed by the investigating agencies. These 
additional protections to those conversations our society 
has traditionally held sacred should go a long way toward 
striking the proper balance between privacy and justice. 

Place and Instrument. Limitation as to place and 
instrument ought also be imposed. Obviously, the work 
areas of doctors, lawyers, or clergymen ought as a general 
rule never be bugged (except under the national security 
category) to obtain evidence about individuals against 

by nnyono interested in organized crime. 
31" CI. Brinegar v. United States, 338 U.S. 160 (1949). Compare Beck v. 

Ohio. 379 U.S. 89 (1964), with Draper v. United States, 358 U.S. 307 (1959), nOli 
Jones v. United States, 362 U.S. 257 (1960). 

3101966 WonLo ~\L"ANAC AND BOOK OF FACTS 366 (1960 figures). 
311 Itl. at 372. 
3781d. at 374. 
:liD The current nationnl populntion estimate is 197,346,123. Chicago SUll TImes, 

Sept. 17, 1966, p. 36, col. 2. . 
,",0 See generally 8 WleMolI., EVIDENCE § 2290 et seq. (attorney clicnt); § 2332 

et seq. (husband wife); § 2380 et seq. (physician patient) and § 239'1 et seq. 
(priest penitent). 
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whom a proper showing could be made. Nevertheless, 
once again a balance must be struck. Unless we would 
want to permit criminals to arrange all of the meetings 
in the offices of friendly doctors, lawyers or clergymen, 
there ought to be a special exception to the general pro
hibition of the use of electronic surveillance techniques in 
these areas. If, one, a special showing could be made 
that the area was being used for such purposes and, two, 
that special precautions would be taken to reduce to a 
minimum the indirect overhears, a warrant ought to be 
issued for surveillance of even these areas. In addition, 
as a general rule (except in the national security cate
gory) homes, that is, places used primarily for domestic 
purposes, i.e., sleeping, eating, child rearing, loving, etc., 
should not be subjected to surveillance. This prohibi
tion would help to pJ.otect husband-wife conversations. 
Again, however, on a special showing in addition to the 
usual probable cause as above, the warrant should issue. 
For example, if it were shown that several men, each of 
whom fell within the organized criminal category, were 
using one of their homes for meetings in the early after
noon, the warrant could issue, but the judge could also 
limit the time of surveillance to the afternoon. There 
would be no reason to continue the surveillance at times 
other than when the meetings were going on. Once 
again privacy and justice would each receive its due. A 
balance would be struck. 

The tapping of phones is like putting in bu~s. In most 
situations, it presents virtually the same questIOns. How
ever, like the special area proble.ms noted above, th; tap
ping of public phones poses specIal problems. Agam, we 
have a situation where we can reasonably foresee that a 
number of innocent calls will be overheard. The balance of 
privacy and justice, therefore, would seem to mandate a 
general rule (except in the national security category) 
that public phones should not be tapped absen~ a spec!al 
showing of need and that the number of, or rISk of, m
nocent calls being overheard will be cut to a minimum. 
For example, it would be one thing to author~ze the tap
ping of a public phone in Grand Central StatIOn used by 
hundreds of people each day and quite anothe~ to tap 
a public phone in a bar frequented almost exclUSIvely by 
criminals and their close associates and seldom used by 
anyone but them. On a special showing of circumstances 
such as these, the judge ought to be able to authorize the 
tap. Even in the Grand Central situation, if the agents 
could tell beforehand, the tap could be placed on the 
particular phone which the individual used each day, and 
an agent with a radio could inform the other listening 
agent that the phone was going to be used. Hence, al
though the tap was of a public phone, the overheard calls 
could be limited to only the ones needed. The point is 
that it is not necessary to make blanket judgments even 
on such sensitive issues as tapping public phones. 

Time. The electronic surveillance warrant should 
also have a time limitation. It should be put in initially 
for only forty-five days. If it is not productive, it should 
be withdrawn. A renewal should be granted only on a 
showing of productivity or an explanation of un-

391 Ct. GioflicnilllJ v. Ullitcd SlIIles, 357 U.S. ~80 (1950). 
382 Willinnt8, 3upra note 363; at 069. 

productivity. For example, if it could be shown that one 
day after the tap was p~t on, the individual took a three
month vacation, this should not necessarily count as an 
unproductive tap. "In" should mean "in and working." 
Note sometimes it may take several weeks to install a 
bug. The time should run from when the listening 
begins, but there should be a requirement that the device 
be put in as soon as possible. No arbitrary time limit 
should be placed on how long the device is allowed to 
operate. If it is productive it should be allowed to remain 
in operation. Indeed, this situation offers the clearest 
situation where the balance should be struck for justice. 
When you are certain, not just probably sure, that evi
dence can be obtained, there should be no reluctance to 
authorize the use of the equipment. For in this situation 
the danger of an invasion of innocent privacy is not 
present. No one should have a right to commit a crime 
in private if there is virtually no danger of innocent 
privacy being invaded. 

Judicial Review. Law enforcement people should not 
be allowed to use electronic equipment without independ
ent judicial review. No category of situations should be 
excluded from this general rule. The various showings 
should be made in writing 381 and under oath. The 
writing will guarantee that even if the reviewing 
judge does not give the application his full attention sub
sequent review can be based on an ascertainable record. 

The statute itself should designate the judicial officers 
to whom application could be made.382 Presently, search 
warrant practice permits Federal judges, United States 
Commissioners and city mayors to issue warrants.as3 This 
rule is obviously too permissive. Only a limited number 
of judicial officers should be permitted to issue electronic 
surveillance warrants. If the list were carefully drawn, 
this would limit forum shopping. On the Federal level, 
only the chief judge of the proper district court (or such 
judges as he should designate) or the chief judge of the 
proper circuit court (or such judges as he should desig
nate) or the Chief Justice or proper Circuit Justice (or 
such district or circuit judges as they might designate) 
should be authorized to issue warrants. The proper dis
trict or circuit would, of course, be the district or circuit 
within which the conversation was to be overheard. Al
lowing circuit judges, the Chief Justice or the Circuit 
Justice to hear applications would make it possible in 
particularly sensitive investigations to maintain security, 
which might not always otherwise be possible. On the 
state level, a parallel system of alternatively designated 
judges should be worked out. 

The only exception to prior judicial approval should be 
the emergency situation where there is no time to obtain 
a warrant.~SI I-Iere emergency tapping and bugging 
should be permitted, but the agents should have to apply 
for an order within forty-eight hours. If the order is 
refused, all information obtained should be suppressed. 

The statute should also be viewed as a discretionary 
grant of power to the judge. Even where a technical 
showing could be made, the judge should be empowered 
to deny or grant the warrant with appropriate modifica-

"""18 u,s.e. § 3011 (196<1). 
.9! C/. N.Y. COD. CltlM. PltOC. § 0l3b. 
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tions based on his concrete balance of the best interests 
of justice and privacy. 

Of course, each application should specify precisely all 
of the circumstances surrounding the proposed overhear, 
including information about all past applications. The 
judge should also be specifically empowered to request 
more information. 

A showing of "probable cause" under the above cate
gories should not automatically cntitle the applying agent 
to an electronic surveillance warrant. Wiretapping and 
bugging should be the exception, not the rule. They are 
techniques which should not be used in every situation. 
Privacy is too important. Consequently, the affidavits 
should have to show that "normal investigative procedures 
have been tried and have failed or reasonably appear to 
be unlikely to succeed if tried." This is the English stand
ard for the use of wiretapping on the Home Secretary's 
warran t. 385 

Investigative Situations. Past proposals for wiretap
ping statutes have tackled the tough issue of the kinds 
of investigations in which the use of electronic surveil
lance should be authorized. All conclude that the use 
of this sort of technique should be restricted to serious 
cases. In some,880 this goal has been achieved by enu
meration of the list of crimes. In others,387 a general 
limitation such as "felonies, that is, crimes involving moral 
turpitude, punishable by more than one year in prison," 
has been imposed. 

How "criminal activity," used above, is defined will 
settle this question here. There is much to say for both 
positions. The need for the equipment is not a "need to 
solve" serious crimes so much as it is "an investigative 
need" in the context of this criminal investigation. Or
ganized crime has not seen fit to limit itself to the com
mission of any pat list of crimes. Indeed, the attempt to 
formulate a list ultimately results in somewhat arbitrary 
inclusions and exclusions. Initially, however, it might be 
best to set out a list. If the list turns out to be workable
or needs to be broadencd or narrowed-amendment wiII 
always (hopefully) be possible. 

On the Federal level, it is suggested the list might in
clude murder, kidnapping or extortion under Title 18 of 
the United States Code, any offense under Sections 
201,3881084,3801952/°0 or 1751 301 of Title 18, bankruptcy 
fraud, counterfeiting, or any offense under any law of the 
United States involving the manufacture, importation, 
concealment, buying, selling or otherwise dealing in nar
cotic drugs or marijuana, or a conspiracy to commit any 
of the above offenses. On the state level, the list should 
be limited to murder, kidnapping, extortion, bribery, 
gambling (where the penalty makes the crime a felony, 
that is, punishable by more than one year in prison) ; or 
dealing in narcotic drugs or marijuana, or any conspiracy 
involving the above offenses. 

Applying Agencies. A careful limitation should also 
be placed on those Federal and state law enforcement 
agencies who could employ electronic surveillance tech
niques. There is no reason to allow such diverse agencies 
. ----.-.---

• &; DEVLIN. Tilt CRIMINAL PROSECUTION IN ENGUND 65-69 (1%8). 
Ma C/. S. 1308, 8911. Cong .. 1st Sess. (1965). 
3" CI. S. 2189, 89th Cong., 1.t Sess. (1965) (this provision was ]IrCSCltt prior 

to Its ultimate introduction). 
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as Food and Drug, and Labor Department to wire
type or bug. The list should be limited to the Central 
Intelligence Agency, the Army, Air Force and Navy 
Intelligence Services, the Federal Bureau of Investiga
tion, the Intelligence Division of the Internal Revenue 
Service, the Narcotics Bureau and the Secret Service. 
A judginent of the scope of the attempt at regulation 
must involve consideration of the degree to which security 
agencies should be included within the scheme of regu
lation. 

Even with this limitation of agencies, the power should 
be further circumscribed by requiring that the Attorney 
General (or his designates) shall sign and responsibly 
review all applications. On the state level, the applica
tion should only be made over the signature of the At
torney General (or his designates) or the district at
torney or state's attorney (or their designates). If use 
of these techniques were to be made by state investigating 
commissions or legislatures, arrangements would have to 
be made with the state's attorney general or district 
attorney. 

Remedies for abuse by police agencies, including de
partmental discipline, civil fines and criminal penalties, 
must necessarily be surrounded with protections for the 
accused. It might well be expected, therefore, that on 
occasion the remedies might prove ineffectual. Involv
ing the prosecuting officer, however, brings in individuals 
subject to the political process. No attorney general, 
state or Federal, and no district attorney could afford to 
permit abuses to occur. It might cause a disaster at the 
next election. In addition, the prosecuting officer is an 
officer of the court trained in law. The chances, there
fore, that the power to use electronic surveillance will 
be abused out of misplaced zeal is lessened. Indeed, 
whatever the allegation of police abuse, no one has sug
gested and convincingly demonstrated that the district 
attorneys in New York, who have used the power to tap 
and bug under New York law extensively, have ever 
abused it. We can learn much from this experience. 

Precautions for Accuracy. The custody of all applica
tions and the accompanying papers should be wherever 
the court granting the application directs. 

Tapes should be made of all conversations overheard. 
Reliance should not be placed on memory or notes. 
Tapes already recorded should be sealed by the authoriz
ing court when the time for renewal arrives or, jf not 
renewed, when the surveillance is ternlinated. The 
seal should be a prerequisite for admission unless a satis
factory showing could be made for its absence. Periodic 
sealing ·would lessen the opportunity to alter tapes. 
Copies could be made of the tapes for investigative pur
poses, but court use should be limited to th'ose sealed. 
Custody of the sealed tapes should be wherever the court 
directs. 

Disclosure. Disclosure of information· electronically 
overheard should be limited to investigating agencies 
pursuing lawful lnvcstigations, to grand juries, and to 
courts and juries on special hearings or at trial 01' on 

:IF.! Bribory • 
:lSI) Transmission oC gamhling informalion. 
:!UO lntrrstnto ladliti •• In aid o[ filckctcorlng. 
301 Injury to the Pr('sitiC'nt. 
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appeal. Other disclosures, for example in a Congres
sional hearing, should be made only on a showing to a 
proper court that the disclosure was in the public interest. 

Inventory. The statu.te should also contain an inven
tory provision. Within one year, if not before, after 
tne termination of an electronic surveillance warrant, 
notice should have to be given to the party or parties 
named in the overhear order that the warrant was issued 
and conversations were recorded. This would give the 
individual an opportunity to challenge the propriety of 
the issuance of the warrant. It would be, of course, too 
late to do anything about the search itself-this is the 
case now where a search warrant is issued-but it will 
give the individual his day in court. The deterrent and 
publicity effects of this provision could be expected to go 
a long way toward guaranteeing that the equipment 
'would be carefully used. Note, too, that there would be 
no such thing as lawful rmrreptitioU!i electronic surveil
lance. After a period of time the exact extent of the 
lawful use of electronic surveillance would be visible. 
This should do much to dispel the fear of the unknown 
now so often associated with the use of these techniques. 

While the law should guarantee that all uses should 
ultimately become public, it is obvious that in some situa
tions the balance of privacy and justice might be struck 
in such a way that a filing of the inventory could be post
poned. On an in-camera showing that disclosure would 
not yet be in the public interest, a judicial officer should 
be empowered to postpone for a period of time the filing 
of the inventory. Such a showing might involve a situa
tion where an investigation was still continuing or where 
a disclosure would compromise the national security. 

The statute should also require that the Administrative 
Office of the Courts collect and annually report to Con
gress data on both state and Federal warrants. The 
annual report might include: 

1. number of warrants applied for 
2. number granted 

a. as applied for 
b. as modified 

3. kind applied for and granted 
4. follow up information 

a. arrests 
b. trials 
c. convictions 

These data should also go a long way toward dispelling 
fear of the unknown. They should also give us some way 
to assess the use that is being made of the warrants. 

Cooperation. The statute should place on private 
parties such as landlords or hotel owners and the tele
phone companies a statutory duty to cooperate with law 
enforcement agencies having warrants valid on their 
faces. Good faith cooperation should be a defense to 
any damage suits. 

Overhearing incident to the normal operation and con
duct of the telephone company's business should be ex
cepted from the prohibition of the statute. 

"" Compare Joaes v. United States, 362 U.S. 257 (1960), with People v. Martin, 
45 Cal. 2d 755, 290 P.2d 855 (1955). 

303 Chapman v. Calilarnia, 35 U.S.L. WEEK 4197 (U.S. Feb. 20, 1967), 
:rol C/. FED. R. CRIM, PRoe. 16(e). 
'0,; CI. FED. R. CRIM. PRoe. 16. 

Remedies. All evidence directly or indirectly obtained 
in violation of the statute should be inadmissible in any 
criminal or civil proceeding in all state or Federal courts 
or other proceedings. Only persons aggrieved 302 by the 
unlawful electronic overhears should have standing to 
suppress the evidence. This would mean that there 
would be some limit-even arbitrary-to the damage an 
honest mistake could do to the long and costly investiga
tions characteristic of organized crime matters. Some 
principle of deterrence by invoking the suppression sanc
tion is clearly needed. The penalty need not exact a 
price in excess of that required to assure compliance. An 
unlimited right to suppress would exact too high a cost. 

The harmless error rule ought also be made applicable 
where illegally seized aDa evidence is wrongfully admitted 
at a trial. 

Absent a showing that pre-trial disclosure would not 
be in the public interest, a04 ten days prior to trial the 
government should have to give notice to the defense 
that it intends to use evidence directly or indirectly ob
tained through electronic surveillance. This would give 
the defense an opportunity to challenge its legality. 
Without a showing of good cause, a failure to make a 
motion to suppress should constitute a waiver of the right 
to object to the evidence at triaJ.305 Collateral matters 
should always be settled before trial. Should the motion 
to suppress be granted, the judgment should be made 
appealable.aoo The importance of a uniform interpreta
tion of the statute should outweigh any interest the de
fendant might have in preventing appellate review. 
The burden of proof to show illegality should initially rest 
on the defendants, but once the illegality is shown, the 
government should have the burden of proof to show that 
its evidence is not tainted.a07 

Any party aggrieved by an unlawful electronic overhear 
ought to be able to sue in any state or Federal court for 
actual and, where appropriate, punitive damages. Attor
ney fees should be awarded. Only willful violations of 
the statute should be made actionable. A good faith 
mistake of fact or law should be a defense. a08 All willful 
violations of the statute or bugging and wiretapping by 
Federal or state law enforcement agents not authorized 
by the statute should be made criminal. 

Re-examination. The life of the statute should be 
limited by its own terms to eight years. It takes about 
four years to conduct major criminal investigations. It 
will take a while to litigate under the statute. After eight 
years, we should have built up a body of experience under 
the statute sufficient to assess its overall effect. 

Finally, the statute should authorize the Department of 
Justice to contract for an independent empirical study 
to be made of the operation of the statute by competent 
social scientists. The study should include a review by a 
panel of independent experts chosen from all segments 
of American life, including but not limited to, lawyers, 
jurists, teachers, artists, and businessmen. At that time, 
we will be in a position to make a better informed judg
ment on its further need, its effect in the community, and 
what the ultimate balance of privacy and justice is in this 
area. 

:ro. Only under IB U.S.C. § 140·' (19M) arc decisions nOI, RPllealnble. DeBella 
v. United States, 369 U.S, 121 (1962), 

'"' Sec generally MAGUIRE, EVIDENCE OF GUILT § 5.07 (1959). '.8 CI. United States v. Murdock, 290 U.S. all9 (1933). 
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CONCLUSION 

The long-term immunity from legal accountability that 
the major figures in organized crime have enjoyed con
stitutes a black record in the administration of justice in 
this country. It can truly be said all of us are being denied 
"due process of law." aDo More, however, is involved than 
the symbolic meaning of the failure here of justice. The 
motivation of the major organized crime figure is not that 
of the typical offender. Passion, poverty, ignorance, 
mental disease playa small part. Whatever the validity 
of the concept of deterrence elsewhere, in this area it seems 
to have a valid meaning. These people calculate how 
low the risks of conviction are and how high the rewards 
of success go. Change that balance and one can reason
ably expect to change their behavior patterns. Today the 
young man in organized crime knows all he has to do is 
run the risk of conviction for a few years as he works 
his way up. When he arrives at a certain point, wealth, 
power and immunity from legal accountability are his. 
This success story of the top man can be, and has been, 
repeated ad nauseam. 

For good or for ill, the law and its failures teach. Peo
ple know when crime pays. Kids in the slums see the 
cop on the beat take money. They know the pusher 
seldom gets caught, and his wholesaler is virtally never 
touched. They learn this lesson better than any middle 
class values taught in the schools from which they drop 
out. The implication of the failure of our legal system 
to hold those who openly flaunt our laws accountable 
undermines the entire system. Not only is crime not de
terred, it is indirectly promoted. No society can call itself 
civilized and allow this situ.ation to continue. 

31)D Lumbard, The Lawyer's ResponsibUity lor Due Process and Law En/orcement, 
12 S.nACUSF. L. REV. 430 (1962). 

400 NATIONAl. COl\tl\['N ON LAW 003ERVANCE AND ENFORCEMENT, REPORT ON CRIM
INAl. PnocEDunE, No.8, I). 4 (1931). 

'01 THE KEFAUVEII REPORT ON OnGANIZEO CnlME 178 (Didier cd. 1951). 
to:! The importanco of the informanl's privilege to law enforcement is brought 

uut in HARNEY & CROSS, THE INFORMER IN LAW ENFORCEMENT (1960). Legal aspects 
.ro eon.idered in 8 WIGMOnE. EVIDENCE § 2374 (3d cd. 1940). The fear of the 
J)foseeution that disclosure constitutes n death sentence for the informant is renl. 
Between 1961-65, twenty.fivo inConnants involved in the organized crime drive oC 
the Department DC Justice wcre killed, oCten tortured to death. Sec generally 
testimony oC NicllOlas deB. Katzenbach, Invasions 0/ Privacy, Hearings Bc/ore 
the Sen. Subcommittee on Administrative Practices and Procedures a/the Comm. 
on tit. Judiciary, 89th Cong., 1st Se.s., pt. 3, at 1158 (1965). 

·loa Sec generally LOllisell, Criminal Discovery Dilemma Real or Apparent, 49 
CAL. L. REV. 56 (1961). The recent revision of the Federal Rule. of Criminal 
Procedure gives recognition to the dangers here. Ct. FED. R. CRIM. Fnoe. 16(c). 

40' On the whole, general state law is adequate to protect witnesecs. Federal 
law, however. is sordy in need ot reform. The Senate recently passed legislation 
which will go a long way toward remedying the situation. See generalJy 112 
CONC. REC. 19880-81 (daily cd. Aug. 21, 1966). 

400 Sec supra note 48. 
·100 The question is considered in Blakey, The Rule 0/ Annoullceme1Jt a1Jd 

Unlaw/ul Entry: slIiIler V. United States and Ker v. Cali/ornia, 112 U. PA. L. ItEV. 
499 (1964). New York's recent uno knock" statute has been upheld 8S constitu. 
tional. There is n nced (or similar legislation elsewhere. N.Y. CODE CRn.f. Pnoe. 
§ 709; People v. Dc/ago, 16 N.Y.2d 289, 213 N.E.2tl 659 (1965), cert. denied, 383 
U.S. 963 (1966). 

.jor New York, Illinois, nnd California no longer have the requirement. N.Y. 
CODe CnIM. PIIDC. § 801; CAL. PEN. CODE § 1533; ILL. ANN. STAT. eh. 38, §§ 108-13 
(Smith·Hurd 196'1). f'ederal law retains it. FED. It. CRIM. Pnoc, 41(e). The 
omission can apparently withstand attack on Fourth Amendment grounds. Voorhies 
v. Faust, 220 Mieh, 155, 189 N.W. 1006 (1922). Tho provi.ion ought to be 
t'iiminatcd from Federal law. It constitutes nn unwarranted impediment to 
night.timo raids on illegal establishments run by organized crime. 

.J09 Morc important thnn nny attempt at further substantive legislation designed 
to clarify or simplify scarch and seizure law would be tho passage of n statute giv. 
ing the government the right to appeal Buch orders. We arc told that the suppres. 
sion rule. finds it~ rationale. at least in PIlTt, in the concept of deterrence. SeCt 
e.g., ElkinS V. United States, 36,1 U,S. 206, 217 (1960). Yel the predominant feature 
or scarch and seizure low is uncertninty. Note but a few of the comments of the 
JustiC(lS thcmselves. Chief Justice Vinson in Trupiano v. Ullited States, 33.1 U.S. 
699! 716 (1948). term~d j~ a field "replete with complexities." Justice Dlaek in 
United States v. RaJ""o,",tz, 339 U.S. 56, 67 (1950), which but two year. later 
overruled Trupltlno, observed in no "other field hns the Inw's uncertainty been 
more clearly mnnifested." Justice Clark commented in Chapmall v. Ullited Stales 
365 U.S. 610, 622 (1961), "For .ome years now the field has been muddy, hut 
today tho cotlrt mak(ls it a (Iuagmire." Justice Harlall, in Ker v. Cali/omia. 37.l 
U.S: .23, 4.0 (1963), commented on the lac~ of "predictability" of the "court's 
deCISIOns In the realm of search and seizure," The point is exprcssed by 
Mr. Justice Cardozo: ClLaw as n guide to conduct is reduced to the level of mere 
futility 'if it is unknown nnd unknowable." CARDOZO, TUE GROWTH or TilE LAW 3 
(1927). 

Part of the "unknown and unknowable" character of search nnd seizure law 
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The enactment of anyone or a series of statutes 
designed to strengthen the evidence gathering process, of 
course, will not bring on the millennium. To realize only 
the potential possible from the statutes it will be neces
sary to implement them with a commitment of time, talent 
and personnel. Even then organized crime will not be 
ultimately eradicated and justice completely done. The 
point the Wickersham Commission made over thirty years 
ago needs to be made here: "Because these things are 
not absolutely attainable it does not follow that we should 
not strive for them, nor that they may not be attained to 
a high degree." ·JOO "Although organized crime cannot 
be completely eliminated from our society, this is no rea
son," as the Kefauver Committee put it, "for defeatism, 
for vigorous law enforcement can control [it] to the point 
where it is no longer a menace to our institutions." 401 

Attention, however, must be given to more than just 
the evidence gathering process. Other aspects of the legal 
system must be also re-examined in light of organized 
crime. Consideration should be given, for example, to 
the administration of the informant's privilege,402 to the 
liberalization of pre-trial criminal discovery;10a to the pro
tection of witnesses/OJ to evidentiary rules such as that 
which requires accomplice testimony to be corrobo
rated,405 to search and seizure questions (e.g., no knock 
warrants,4°G positively in nighttime search warrants/or 
appealability of pre-trial order to suppress/os etc.) and 
to the whole question of sentencing the racketeer.40D 

Other approaches-not narrowly legal-must also be 
tried. Consideration, for example, should be given to 
our present commitments to the total outlawing of nar
cotics and gambling. Maybe, if alternative solutions 
could be worked out the sphere of organized crime activity 

is directly attributable to the inability of the governmcnt to appeal erroneous 
decisions of trial courts. All criminnl cases raising search and seizure questions 
are l of course, initially heard by trial judges. Since the government cannot 
appeal criminnl cases, search and seizure law has become largely "district court" 
law l and it is not entirely nn exaggeration to say that there arc as many rules 
as there nrc district court judges. Again a reference to Mr. Justice Cardozo for 
tho inevitable consequence: "The output of a multitude of minds mnst be expected 
to contain its proportion of vagaries. So vast a brood includes the defective and 
the helpless." Id. at 5. 

Even when search and seizure questions arc now raised on appeal, the govern· 
ment is at a disadvantage. Hnving nothing further to lose, the argument of tIle 
defense counsel may, and 1I8ual1y docs, take the broadest form, while the govern· 
ment as a matter of practical necessity usual1y must seck merely to sustain the 
ruling of the trial judge. "To urge more than simple affirmation by rai~ing bro~d 
issues inevitably runs the risk of undermining the safety of tho ,'erdlet. It lS 
always much easier, of course, to quarrel with a brand argument than a na!row 
one. Cautious advocacy is the best short·run policy; it docs not, however, leave 
room for an attempt by the government to try to develoJl a body of search and 
seizure law meeting the needs of both the individual and society, which are, 
aCter all. the Bame in the long run. 

Under ('"lsting law, of course, the government has no right to nppeal lithe 
defective and the helple..... DeBella V. United States, 369 U.S. 121 (1962). 
Legis1ation has been introduced over the years designed to grant such a right. 
Sec, e.g., S. 2060, 82d Cong., lst Se ••• (1951). In 1954, H.lt. 7404, introduced 
by then Representative Keating of New York, was at least reported out of. the 
Hou.. judiciary Committee. H.R. 16B4, 83d Cong., 2d Ses.. (1954). LIttle 
opposition was expressed to the measure. Sec generally Hearing., Be/ore Sub· 
committee No.2 0/ the 1/ouse Commiuee on the Judiciary on H,R. 740·1, 83d 
Cong., 2<1 Sess, (1954). The bill received, in fact, the endorse~nent of the 
American Bar Association, Criminal Law Section. [d. at 4. Unfortunately, 
however, apparently due to apathy, legislation like R.R. NO,l has never succeeded 
in passing Congress. The sale c:xception to the genernl rule of non·review is 
18 U.S.C. § 140·1 (196·1), which is limited to narcotic ca. c., and it passed only 
as Ilart of on overall treatment of the narcotic traffic. 

With the right to appeal, the government would be in n Cavorable position to 
work for the simplification, c1arification, and uniformity of the Inw through the 
appcllate process. Suitable vehicles could be selected for appeal which would 
bring some order into the law. 

01 coursc, any suggestion to grant the government a right of appeal in criminal 
cases cuts against the grain. The normal visceral reaction against government 
appenla in such cascs, however, is misplaced here. The real isslle in scarch and 
seizure questions is the propriety of governmental action, not the guilt or 
innocence of the defendant. Denying the government the right to appeal, in fact. 
denics to the real "defendant" in such situations n right of review. 

Tho only legitimate objections to this kind of appcnl center on the lack of a 
speedy trial or the possibility of double jeopardy. A possible violation of the 
double jeopardy clause may be avoided by limiting the right to motions made and 
sustained prior to the point at which jeopardy aUliches. See United Stales v. 
MacDontlld, 207 U.S. 120 (1907). 'fhe lack of a speedy trial could adequately 
be avoided by providing that such appeals be pressed with diligence and, perhaps, 
by giving them docket priority by statute. 

"') See generally NCCD, MODoL SENTENCING ACT (1963); Edwards, Sentencing tile 
Racketeer, 9 CRIME & DEL. 391 (1963) ; Rector, Sentencing til. Racketeer, B CnlME 
& DEL. 35B (1962); nates, Organized Crime and til. Correctional Process, id. at 390. 
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could be indirectly reduced. Here, of course, legaliza
tion is no easy answer. It seems clear that certain 
aspects of the use of narcotics or of gambling might still 
have to be regulated-wou.ld we ever permit teenagers to 
use heroin or to gamble on credit? 410 Indeed, certain 
areas of present organized crime activity may well be 
beyond the possibility of approach in an alternative way. 
Racketeering in unions and businesses and loan sharking 
come to mind. 

What does seem relatively clear, however, is that unless 
we strengthen the evidence gathering process at all 
points-and in particular, authorize general immunity 
grants and electronic surveillance techniques-the job of 
bringing criminal sanctions to bear on the organized crime 
problem will not get done. What we can do through law 
will not be achieved. Indeed, we have every reason 
to expect that the situation will only further deteriorate.4l1 

How much of our available social capital we can afford 
to use up letting things slide as we have remains an open 
question. On balance, it seems that the process of cor
ruption has gone too far already. No one knows how 
much further we can safely allow it to go. Wisdom would 
seem to indicate it best not to experiment any further 
by letting events "take their course." 

Draft Statute 

A Bill To prohibit electronic surveillance by persons 
other than duly authorized law enforcement officers 
engage~ in the investigation or prevention of specified 
categones of offenses, and for other purposes. 

Be it enacted by the Senate and House of Representa
tives of United States of America in Congress assembled, 

SHORT TITLE 

SEC. 1. This Act may be cited as the "Electronic Sur
veillance Control Act of 1967." 

FINDINGS 

SEC. 2. On the basis of its own investigations and of 
published studies, the Congress makes the following 
findings: 

(a) Wire communications are normally conducted 
through the use of facilities which form part of an inter
state network. The same facilities are used for interstate 
and intrastate communications. Effectively to protect 
the integrity of interstate communications and the privacy 
of parties to such communications, it is necessary for the 
Congress to prohibit interception of any wire communica
tion using such facilities and to define on a uniform basis 
the circumstances and conditions under which such inter
ception is pennitted. 

(b) Electronic, mechanical, or other intercepting 
devices are being used by public and private persons to 
overhear oral communications without the consent of one 
of the parties in private areas. The contents of these 

oWl Noto the growing cOncern In England that its experiment with lcgnlizc{l 
gnrnbling Is running into trouble with organized r.rime. Proposals nre under 
conshlernt1ou. in/er alia, to cut out credit gambling and to require strict owner. 
ship I1ccnaing nnd registration. SeE) N.Y. Times, Sept. 13, 1966, p. ,l9, col. I, at 
50, col. 2. 

communications and evidence derived therefrom is being 
used by public and private persons as evidence in court 
and administrative proceedings. It is also being used 
by persons whose activities affect interstate commerce. 
The manufacture, distribution, and use of these devices 
are facilitated by interstate commerce. Effectively to 
protect the integrity of these court and administrative 
proceedings, to prevent the obstruction of interstate com
merce, and to protect the privacy of these oral com
munications, it is necessary for Congress to prohibit the 
interception by public or private persons of all oral com
munications without the consent of one of the parties in 
private areas, to prohibit the manufacture, the distribu
tion and the use of these devices, and to define on a uni
form basis the circumstances and conditions under which 
such interception is permitted. 

(c) Criminals make extensive use of wire and oral 
communications in their activities. The interception of 
such communications to obtain evidence of the commis
sion of crime or to prevent its commission is an indis
pensable aid in the administration of justice. 

PROHIBITIONS 

SEC. 3. Title 18, United States Code, is amended by 
inserting immediately following section 2424 a new chap
ter, to be composed of sections 2510 through 2513 as 
follows: 

"SEC. 
"2510. 

"2511. 

"2512. 

"2513. 

"CHAPTER 120. WIRE AND ORAL 
COMMUNICATION PROHIBITIONS. 

Interception of Wire and Oral Communications 
Prohibited. 

Manufacture and Distribution of Wire and Oral 
Communication Intercepting Devices Prohib
ited. 

Confiscation of Wire or Oral Communication In
tercepting Devices. 

Immunity of ·Witnesses. 

"SEC. 2510. INTERCEPTION AND DISCLOSURE OF WIRE 
OR ORAL COMMUNICATIONS PROHIBITED. 

"(a) Except as othenvise specifically provided in 
Chapter 240 of Title 18, United States Code, any person 
who-

"( 1) willfully intercepts, attemps to intercept, or pro
cures any other person to intercept, or attempt to inter
cept, any wire or oral communication; or 

"(2) willfully discloses, or attempts to disclose, to any 
other person the contents of any wire or oral communica
tion if the person disclosing that information knows or 
has reason to know that the information was obtained 
through the interception of a wire or oral communica
tion; or 

"( 3) willfully uses, or attempts to use, the contents of 
any wire or oral communication if the person using that 
information knows or has reason to know that the infor-

1H Th.n AUonley Cener.1 Robert F. Kennedy 1mt it this way; "[Ulnl.!. the 
Federal Government js ch-en the" Wl'njJons to deAl with this kind of problem, all 
we nrc going tn do is hAVe' urlirlt·s wriUrn, stories written, nnd hearings. nnd not 
rcaUy get tho job. don.... Quoteu in Perrn.nclIt Subeomm. on Investigations of 
the Sen. Cornnt. on GQ,·'t Op(!l'3.tlons, Organized Crime ancl lIUeit Traffic in Nar· 
cotics, S. REt'. No. 72, 89th Cong., 1st Seas. 53 (1965). 
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mation was obtained through the interception of a wire 
or oral communication-

"Shall be fined not more than $10,000, or imprisoned 
not more than five years, or both: Provided, That good 
faith reliance on a court order shall constitute a com
plete defense. 

"(b) (1) It shall not be unlawful under this Chapter 
for an operator of a switchboard, 01' an officer, agent, 
or employee of any communication conunon carrier, 
whose facilities are used in the transmission of a wire 
communication to intercept, disclose, or use that com
munication in the normal course of his employment while 
engaged in any activity which is a necessary incident of 
the rendition of the service thereof or the protection of 
the rights or property of the carrier thereof. 

"(2) It shall not be unlawful under this Chapter for an 
officer, employee, or agent of the Fcderal Communica
tions Commission, in the normal course of his employ
ment and in discharge of the monitoring responsibilities 
exercised by the Commission in the enforccment of the 
Federal Communications Act, to intercept a wire or oral 
communication while it is being transmitted by radio, or 
to disclose or use the information thereby obtained. 

"( c) Nothing in this Chapter shall be deemed to limit 
the constitutional power of the Prcsident to obtain in
formation by such means as he deems necessary to protect 
the Nation from actual or potential attack or other hostile 
acts of a foreign power or to protect military or other 
national security information against foreign intelligence 
activities. The contents of any wires or oral communica
tion intercepted by authority of the President in the ex
ercise of the foregoing power may be received in evidence 
in any judicial trial or administrative hearing only where 
such interception was reasonable, but shall not be other
wise used or divulged except as is necessat)' to implement 
that power or on a showing of good cause before a judge 
of competent jurisdiction. 

"SEC. 2511. MANUFACTURE AND DISTRInUl'ION OF WIRE 
OR ORAL COMMUNICATION INTERCEPTING 

DEVICES PROHIBITED. 

"( a) Except as otherwise specifically provided in 
Chapter 240 of Title 18, United States Code, any per
son who-

"( 1) willfully sends through the mail, or sends, or c~r
ries in interstate or foreign commerce any electrol11c, 
mechanical, or other intercepting device, knowing or hav
ing reason to know that the design of such device renders 
it primarily useful for the purpose of the interception of 
wire or oral communications; or 

"(2) willfully manufactures or assembles any elec
tronic, mechanical, or other intercepting device, the 
design of which renders it primarily useful for the purpose 
of the interception of wire or oral communications know
ing or having reason to know that such device or any 
component thereof has been or will be sent through the 
mail or transported in interstate or foreign commerce; or 

"( 3) willfully places in any newspaper, magazine, 
handbill, or other publication any advertisement of-
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"(A) any electronic, mechanical, or other intercepting 
device, the design of which renders it primarily useful 
for the purpose of the interception of wire or oral com
munications; or 

"(B) any other electronic, mechanical, or other inter
cepting device, where such advertisement promotes the 
use of such device for the purpose of the interception of 
wire or oral communications knowing or having rea
son to know that such advertisement will be sent through 
the mail or transported in interstate or foreign com
merce-

"Shall be fined not more than $10,000, or imprisoned 
not more than five years, or both. 

"(b) It shall not be unlawful under this Chapter for 
a common carrier, or an officer, agent, or employee, or 
person under contract thereto, in the usual course of its 
business, or the United States, or any State, or political 
subdivision thereof, or any officer, agent, or employee, 
or person under contract thereto, in the usual course of 
its activities, to send through the mail, send, or carry in 
interstate or foreign commerce, or manufacture, or 
assemble, any electronic, mechanical, or other intercept
ing device knowing or having reason to know that the 
design of such device renders it primarily useful for the 
purpose of the interception of wire or oral communica
tions. 

"SEC. 2512. CONFISCATION OF WIRE OR ORAL COM

MUNICATION INTERCEPTING DEVICES. 

"Any electronic, mechanical, or other intercepting de
vice used, sent, carried, manufactured, or assembled in 
violation of section 2510 or 2511 of this Chapter shall 
be seized and forfeited to the United States. All pre
visions of law relating to the seizure, summary and judi
cial forfeiture, and condemnation of vessels, vehicles, 
merchandise, and baggage for violation of the customs 
law; the disposition of such vessels, vehicles, merchandise, 
and baggage or the proceeds from the sale thereof; the 
remission or mitigation of such forfeitures; and the com
promise of claims and the award of compensation to in
formers in respect to such forfeitures shall apply to seizures 
and forfeitures incurred, or alleged to have been incurred, 
under the provisions of this section, insofar as applicable 
and not inconsistent with the provisions hereof; except 
that such duties as are imposed upon the collector of 
customs 01' any other person with respect to the seizure 
and forfeiture of vessels, vehicles, merchandise, and bag
gage under the customs laws shall be perfonned with re
spect to seizures and forfeitures of electronic, mechanical, 
or other intercepting devices under this section by such 
officers, agents, or other persons as may be authorized or 
designated for that purpose by the Attorney General. 

"SEC. 2513. IMMUNITY OF WITNESSES • 

"Whenever in the judgment of a United States attorney 
the testimony of any witness, or the production of books, 
papers, or other evidence by any witness, in any case or 
proceeding before any grand jury or court of the United 

------.. -.---.----"'---~---------.-----------------------------------
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States involving any violation of this Chapter, or any 
conspiracy to violate such Chapter, is necessary to the 
public interest, he, upon the approval of the Attorney 
General, shall make application to the court that the 
witness shall be instructed to testify or produce evidence 
subject to the provisions of this section, and upon order 
of the court such witness shall not be excused from testi
fying or from producing books, papers, or other evidence 
on the ground that the testimony or evidence required of 
him may tend to incriminate him or subject him to a 
penalty or forfeiture. But no such witness shall be prose
cuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce evidence, 
nor shall testimony so compelled be used as evidence in 
any criminal proceeding (except prosecution described in 
the next sentence) against him in any court. No witness 
shall be exempt under this section from prosecution for 
perjury or contempt committed while giving testimony 
or producing evidence under compulsion as provided in 
this section." 

AUTHORIZATIONS AND LIMITATIONS 

SEC. 4. Title 18, United States Code, is amended by 
inserting immediately following section 3771 a new chap
ter, to be composed of sections 3800 through 3805 as 
follows: 

"CHAPTER 240. INTERCEPTION OF WIRE OR 
ORAL COMMUNICATIONS AUTHORIZA

TIONS AND LIMITATIONS. 

"Sec. 
"3800. Prohibition of Use as Evidence of Intercepted 

Wire or Oral Communications. 
"3801. Authorization for Interception of Wire or Oral 

Communications. 
"3802. Authorization for Disclosure and Use of Inter

cepted Wire or Oral Communications. 
"3803. Procedure for Interception of Wire or Oral Com

munications. 
"3804. Reports Concerning Intercepted Wire or Oral 

Communications. 
"3805. Recovery of Civil Damages Authorized. 
"3806. Definitions. 

"SEC. 3800. PROHIBITION OF USE AS EVIDENCE OF 

INTERCEPTED WIRE OR ORAL COMMU
NICATIONS. 

"Whenever any wire or oral communication has been 
intercepted, no part of the contents of such communica
tion or no evidence derived therefrom may be received 
in evidence in any proceeding in or before any court, 
grand jury, department, officer, agency, regulatory body, 
legislative committee or other authority of the United 

States, or any State, or political subdivision thereof if 
the disclosure of that information would be in violatio~ of 
Chapter 120, Title 18, United States Code. 

"SEC. 3801. AUTHORIZATION FOR INTERCEPTION OF WIRE 

OR ORAL COMMUNICATIONS. 

"(a) The Attorney General, or any Assistant Attorney 
General of the Department of Justice specially designated 
by the Attorney General, may authorize an application 
to a Federal judge of competent jurisdiction for and such 
judge, aft~r making the findings required by se~tion 3803 
e.c) of thIS Chapter, may grant, in conformity with sec
tion 3803 of thIS Chapter, leave to permit the Federal 
Bureau of Investigation, or other Federal agency having 
responsibility for the investigation of the offense as to 
which such application is made, to intercept wire or oral 
communications when such interception may provide evi
dence of-

"( 1) any offense punishable by death or by imprison
men~ for more than one year under Chapters 37 
(EsplO~age), 105 (Sabotage), or 115 (Treason), of Title 
18, Umted States Code, or sections 224 to 227 inclusive 
of tlle Atomic Energy Act of 1954 (68 Sta:. 921), ~ 
amended; 

"(21 any ~f!ense involving murder, kidnapping, or 
extortIOn pUlllshable under Title 18, United States Code' 

"(3) any offense punishable under sections 201 (Brib~ 
ery) , 224 (Sports Bribery), 1084 (Transmission of 
Gamblin~ Informati.on), 1503 (Obstruction of Justice), 
1751 (InjUry to PresIdent), 1952 (Racketeering), or 1954 
(Welfare Fund Bribery), Title 18, United States Code; 

"( 4) any offense involving counterfeiting punishable 
under sections 471, 472, or 473, Title 18, United States 
Code; 

"( 5) any offense involving bankruptcy fraud, the man
ufacture, importation, receiving, concealment buyin!!" 

II" , 0' 
se mg, or otherWIse dealing in narcotic drugs or mari-
huana punishable under any law of the United States; or 

"(6) any conspiracy to commit any of the foregoing 
offenses. 

"(b) The attorney general of any State, or the princi
pal prosecuting attorney of any political subdivision there
of, if such person is authorized by a statute of that State, 
enacted in conformity with this Chapter, to make appli
cation to a State court judge of competent jurisdiction 
for leave to intercept wire or oral communications, may 
apply for, and such State judge, after making the find
ings as required by section 3803 (c) of this Chapter, may 
grant, in conformity with section 3803 of this Chapter, 
leave to intercept wire or oral communications within 
that State when such action may provide evidence of the 
commission of the crimes of murder, kidnapping, gam
bling (if that offense is punishable as a felony), bribery, 
extortion, or dealing in narcotic drugs or marihuana 
punishable under any law of that State, or any con
spiracy involving the foregoing offenses. 

, 
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"SEC. 3802. AUTHORIZATION FOR DISCLOSURE AND USE 

OF INTERCEPTED WIRE OR ORAL COMMUN

ICATIONS. 

"(a) Any investigative or law enforcement officer who 
has obtained knowledge of the contents of any wire or 
oral communication or evidence derived therefrom in ac
cordance with this Chapter may disclose such contents 
to another investigative or law enforcement officer to the 
extent that such disclosure is appropriate to the proper 
performance of the official duties of the officers making 
and receiving the disclosure. 

"(b) Any investigative or law enforcement officer who 
has obtained knowledge of the contents of any wire or 
oral communication or evidence derived therefrom in ac
cordance with this Chapter may use any information 
therein contained in the proper discharge of his official 
duties. 

"( c) Any person who has received, by any means au
thorized by this Chapter, any information concerning a 
wire or oral communication or evidence derived there
from intercepted in conformity with this Chapter may dis
close the contents of that communication while giving 
testimony under oath or affirmation in any criminal pro
ceeding in any court of the United States, or of any State, 
1)1' in any Federal or State grand jury proceeding. 

"( d) The contents of any wire or oral communication 
or evidence derived therefrom intercepted in conformity 
with this Chapter may otherwise be disclosed only upon 
a showing of good cause before a judge of competent 
jurisdiction. 

"SEC. 3803. PROCEDURE FOR INTERCEPTION OF WIRE OR 

ORAL COMMUNICATIONS. 

"( a) Contents of A pplicatio 'l.-Each application for 
authorization or approval under this Chapter shall be 
made in writing upon oath or affirmation, and shall state 
the applicant's authority to make such application. Each 
application shall include the following information: 

"( 1) Who authorized the application; 
"( 2) A full and complete statement of the facts and 

circumstances relied upon by the applicant; 
"(3) The nature and location of the wire communi

cations facilities involved or the place where the oral 
communication is to be intercepted; 

"( 4) A full and complete statement of the facts con
cerning all previous applications, known to the individual 
authorizing the application, made to any judge for leave 
to intercept wire or oral communications involving the 
same communication facilities or places, or any of them, 
or involving any person named in the application as com
mitting, having committed, or being about to commit an 
offense, and the action taken by the judge on each such 
application; and 

"(5) If a warrant under section 3803, subsection (c) 
(1) of this Chapter is applied for, the number of warrants 
then outstanding on the Federal, State, or political sub
division thereof, level. 
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"(b) Additional Evidence in Support of Applica
tion.-The Judge may require the applicant to furnish 
additional testimony or documentary evidence in support 
of the application. 

"(c) Grounds for Issuance.- Upon such application 
the judge mayor may not enter an ex parte order as re
quested or as modified granting leave to intercept wire or 
oral communications over any facilities or within any 
place within the territorial jurisdiction of the court in 
which the judge is sitting, if the judge determines on the 
basis of the facts submitted by the applicant that there 
is probable cause for belief-

"(1) (A) That an individual has been convicted of a 
crime involving moral turpitude if tb.at offense is punish
able as a felony; 

"(B) that there is reliable information to believe that 
he is presently engaged in any offense enumerated in sec
tion 3801 of this Chapter; 

"( C) that he presently has two or more close associates 
who meet the requirements of (A) and (B) above; and 

"(D) that the facilities from which, or the place where, 
the wire or oral communications are to be intercepted are 
being used, or are about to be used, or are leased to, listed 
in the name of, or are commonly used by a person who 
meets the requirements of (A), (B), and (C) above; or 

"( 2) (A) an offense for which such an application may 
be filed under section 3801 of this Chapter is being, has 
been, or is about to be committed; 

"(B) facts concerning that offense may be obtained 
through such interception; 

"(C) normal investigative procedures have been tried 
and have failed or reasonably appear to be unlikely to 
succeed if tried; and 

"(D) the facilities from which, or the place where, 
the wire or oral communications are to be intercepted are 
being used, or are about to be used, in connection with 
the commission of such offense, or are leased to, listed 
in the name of, or commonly used by, a person who has 
committed, is committing, or is about to commit such 
offense. 

"(d) Limitations on Issuance. 
"( 1) The warrants described in section 3803, subsec

tion (c) (1) of this Chapter shall be issued at a rate 
dependent upon the population of the United States, 
State, or political subdivision theteof. At one time, 
there shall not be more than two warrants outstanding 
per one million persons on the Federal level, five per one 
million persons on the State level, or ten per one million 
persons on the political subdivision thereof level. 

"(2) Where the facilities from which wire or oral 
communications are to be intercepted are public, no war
rant shall issue unless the judge, in addition to the re
quirements of section 3803, subsection (C) (1) or (2) 
of this Chapter, determines that-

"(A) such interception will be so conducted in such 
a way as to minimize or eliminate the number of intercep
tions of wire communications not otherwise subject to 
interception under this Chapter; and 

"(B) there is a special need to authorize the intercep
tion of wire communications over such facilities. 
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"(3) Where the facilities from which, or the place 
where, the wire or oral communications are to be inter
cepted are being used, or are about to be used, or are 
leased to, listed in the name of, or commonly used by, a 
licensed physician, licensed lawyer, or practicing clergy
man, or are premises used primarily for habitation or 
other domestic purposes, no warrant shall issue unless 
the judge, in addition to the requir~ments of section 3~03, 
subsection (c) ( 1) or (2) of this Ohapter detenmnes 
that-

"(A) such interceptions wiII be so conducted in such a 
way as to minimize or eliminate the number of intercep
tions of privileged wire or oral communications between 
licensed physicians and patients, licensed lawyers and 
clients, practicing clergymen and confidants, or husband 
and wife; and 

"(B) there is a special need to authorize the intercep
tion of wire or oral communications over such facilities 
or in such places: Provided, That no such privileged wire 
or oral communication so intercepted shall be disclosed 
or used other than as it is necessary in the disclosure or 
use of wire or oral communications whose disclosure or 
use is authorized under this Ohapter. 

"( e) Contents of Ordcr.-Each order granting leave to 
intercept any wire or oral communication shall specify

"( 1) the nature and location of the communications 
facilities as to which, or the place where, leave to inter
cept is granted; 

"(2) each offense as.to which information is to be 
sought; 

"( 3) the identity of the agency authorized to intercept 
the communications; and 

"( 4) the period of time during which such interception 
is authorized. 

"(f) Time Limit and Extensions of Order.-No order 
entered under this section may grant leave to intercept 
any wire or oral communication for any period exceeding 
forty-five days. Extensions of the order may be granted 
for periods of not more than twenty days each upon 
further application made in conformity to subsection (a) 
of this section and upon the findings required by subsec-
tion (c) of this section. . 

"(g) Emergency I ntercej}tions.-Notwithstanding any 
other section of Ohapter 120, or Ohapter 240, Title 18, 
United States Oode, any investigative or law enforcement 
officer who detennines that an emergency situation exists 
requiring immediate action to intercept any wire or oral 
communication for which a warrant could be obtained 
under Ohapter 240 and which would otherwise constitute, 
if intercepted, a violation of Ohapter 120 solely because 
of the failure to obtain such warrant may intercept such 
wire or oral communication provided that an application 
for a warrant is made in accordance with Ohapter 240, 
within forty-eight hours after the interception has oc
curred, or begins to occur, for the approval of the inter
ception. In the event such application for approval is 
denied, the contents of any wire or oral communication 
intercepted shall be treated as provided for in section 3800 
of this Ohapter and in an inventory under section 3803 
of this Ohapter shall be filed. 

"(11) Recording and Sealing of Contents of Inter
cepted Wire or Oral Communications and Applications. 

"(1) The contents of any wire or oral communica
tion intercepted under the provisions of this Ohapter shall, 
if possible, be recorded on tape or wire. Immediately 
upon the expiration of the period of the warrant, or re
newals ther('of, such tapes or wire recordings shall be 
made available to the judge issuing such warmnt and 
seaJed under his directions. Custody of the tapes or wire 
recordings shall be wherever the judge orders. They 
shall not be destroyed except upon an order of the issuing 
or denying judge and in '.tny event shall be kept for ten 
years. Duplicate tapes or wire recordings may be made 
for use pursuant to the provisions of the section 3802 (a) 
and (b) of this Ohapter for investigations. The presence 
of the seal provided for by this subsection, 01' a satisfac~ 
tory explanation for the absence thereof, shall be a pre
requisite for the disclosure of the contents of any wire or 
oral communication or evidence derived therefrom under 
section 3802 (c) or (d). 

"(2) Applications made and orders gmnted under this 
Ohapter shall be seaJed by the judge. Oustody of the 
applications and orders shall be wherever the judge di
rects. They shall not be disclosed except in accordance 
with this Ohapter. They shall not be destroyed except 
on order of the issuing or denying judge and in any event 
shall be kept for ten years. 

"(3) Any violation of the provisions of this subsection 
shall be punished as contempt of the issuing or denying 
jUdge. 

"(i) lnventory.-Within a reC1sonable time but not 
later than one year after the termination of the period 
of the warrant or renewals thereof, the issuing judge shaIl 
cause to be served notice on the person or persons named 
in the warrant of~ 

"( 1) the fact of the entry of the order; 
"(2) the date of the entry and the period of authorized 

or approved interception; and 
"(3) the fact that during the period wire or oral com

munications were or were not intercepted and recorded: 
Provided, That on an ex jJarte showing of good cause to 
a judge of competent jurisdiction the serving of a notice 
of inventory under this subsection may be postponed. 

"(j) Notice of Intention.--The contents of any inter
cepted wire or oral communication or evidence derived 
th('refrom shall not be received in evidence or otherwise 
disclosed in any criminal proce('ding in a Federal court, 
or in a State court, unless each defendant, not less than 
hm days before the trial, has been furnished with a copy 
of the court order uncleI' which the interception was au
thorized or by which the interception was approved. This 
ten day period may b(' waived by the judge if he finds 
that it was not possible to furnish tl1(' defendant with the 
above information ten days befon' the trial and that the 
defendant will not be prejudiced by the delay in receiving 
such information. 

"(k) Motion to SuPJm'ss. 
"( 1) Any aggrieved person in any trial, hearing 01' 

pro(,eeding in or before any court, grand jury, depart
ment, officer, ngt'n('y, regulatory body, legislative commit-
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tee or other authority of the United States, or any State, 
or political subdivision thereof, may move to suppress the 
contents of any intercepted wire or oral communication 
or evidence derived therefrom on the grounds that-

"(A) the communication was unlawfully intercepted; 
"(B) the order of authorization. or approval under 

which it was intercepted is insufficient on its face; 
"(C) there was no probable cause for believing the 

existence of the grounds on which the order of authoriza
tion or approval was issued; or 

"(D) the interception was not made in conformity with 
the order of authorization or approval. 

"Such motion shall be made before the trial, hearing, or 
proceeding unless opportunity therefor did not exist or the 
person was not aware of the grounds of the motion. If 
the motion is granted, the contents of the intercepted wire 
or oral communication 01' evidence derived therefrom 
shall be treated as provided for in section 3800 of this 
Chapter. 

"(2) In addition to any other right to appeal, the 
United States shall have the right to appeal from an order 
granting a motion to suppress under this Chapter where 
the United States Attorney shall certify to the judge 01' 

other official granting such motion that the appeal is not 
taken for purposes of delay. Any appeal under this 
Chapter shall be taken within thirty days after the date 
the order was entered and shall be diligently prosecuted. 

"SEC. 3804. REPoR'rs CONCERNING INTERCEPTED WIRE 
OR ORAL COMMUNICATIONS, 

"(a) Within thirty days after the refusal to grant or 
termination of the period of the warrant or renewals 
thereof, the issuing Federal or State judge shall cause to 
be transmitted to the Administrative Office of the United 
States Courts a report incIuding-

"( 1) the fact that an authorization or approval war
rant was applied for; 

"(2) the fact that it was granted as applied for or as 
modified; 

Ie (3) the period of time including renewals for which 
it was issued; 

u ( 4) the kind of warrant applied for under section 
3803, subsection (c) (1) or (2) of this Chapter; 

"(5) the offense or offenses specified in the warrant; 
and 

Ie (6) the identity of the applying investigative or law 
enforcement officer's agency, and who authorized the 
application. 

"(b) Within thirty days after the termination of the 
investigation, in connection with a warrant or renewal 
thereof was sought, or the trial or trials resulting there
from, the Attorney General, or any Assistant Attorney 
General of the Department of Justice specially designated 
by the Attorney General, or the attorney general of the 
State, or the principal prosecuting attorney for any poli
tical subdivision thereof; shall cause to be transmitted to 
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the Administrative Office of the United States Courts a 
report including-

"( 1) the information specified in subsection (a) of 
this section; 

"(2) the number of arrests resulting from the intercep
tions and the offenses for which the arrests were made' 

"( 3) the number of trials resulting from the intercep: 
dons and the offenses for which the arrests were made' 

"( 4) the number of motions to suppress made un de;' 
this Chapter, and the number granted or denied; and 

"( 5) the number of convictions resulting from the 
interceptions and the offenses for which the convictions 
were obtained. 

"( c) In March of each year the Director of the Ad
ministrative Office of the United States Courts shall 
transmit to the Congress a full and complete report con
cerning the number of applications for authorization or 
approval which were made, granted, or denied during the 
preceding calendar year, Such report shall include a 
summary of the data required to be filed with the Admin
istrative Office by subsections (a) and (b) of this section. 

"SEC, 3805. RECOVERY OF CIVIL DAMAGES AUTHORIZED. 

"Any person whose wire or oral communication is 
intercepted, disclosed, or used in violation of section 2510 
of Chapter 120, Title 18, United States Code, shall 
have a civil cause of action against any person who inter
cepts, discloses, or uses or procures any other person to 
intercept, disclose, or use such communication. Such 
person shall be entitled to recover from any such person 
or persons: 

"( 1) actual damages but not less than liquidated 
damages computed at the rate of $100 a day for each 
day of violation or a minimum recovery of $1,000; 

"( 2) punitive damages; and 
"(3) attorney's fee and other litigation costs reason

ably incurred: Provided, That good faith reliance on a 
court order shall constitute a complete defense. 

"SEC, 3806, DEFINITIONS. 

"As used in Chapters 120 and 240, Title 18, United 
States Code-

"( 1) The term "wire communication" means any 
communication made in whole or in part through the use 
of facilities for the transmission of communications by the 
aid of wire, cable, or other like connection between the 
point of origin and the point of receptiJn furnished or 
operated by any person engaged as a common carrier in 
providing or operating such facilities for the transmission 
of interstate or foreign communications; 

" (2) The term "oral communication" means any 
communication uttered within a private area not audible 
outside of that area through the normal senses, or through 
subnormal senses corrected to not better than normal; 

"( 3) The term "moral turpitude" shall include, but 
not be limited to, murder, extortion, arson, bribery, per-
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jury, tax evasion, gambling (if that offense is punishable 
as a felony), the lending of money, or thing of value, at 
usurious rates, counterfeiting, bankruptcy, fraud, or any 
offense involving narcotics, or any conspiracy to commit 
any of the foregoing offenses; 

"( 4) The term "person aggrieved" means an individ
ual who was a party to any intercepted wire or oral 
communication or any individual against whom the inter
ception was directed; 

"( 5) The term "interstate communication" means any 
communication transmitted (a) from any State to any 
other State, or (b) within the District of Columbia or any 
possession of the United States; 

"(6) The term "foreign communication" means any 
communication transmitted between the United States 
and any foreign country; 

"(7) The term "State" means any State of the United 
States, the District of Columbia, the Commonwealth of 
Puerto Rico, and any possession of the United States; 

"(8) The term "intercept" means the aural acquisi
tion of the cont!:!nts of any wire or oral communication 
through the use of any intercepting device by any person 
other than the sender or receiver of such communica
tion or a person given prior authority to by either; 

"(9) The term "intercepting device" means any de
vice or apparatus whatsoever other than an extension 
telephone instrument furnished to the subscriber or user 
by a communication common carrier in the ordinary 
course of its business as such carrier or a hearing aid or 
similar device which corrects subnormal hearing to not 
better than normal; 

"( 10) The term "contents," when used with respect to 
any wire or oral communication, includes any information 
concerning the identity of the parties to such communi
cation or the existence, contents, substance, purport, or 
meaning of that communication; 

"( 11) The term "person" means any officer, agent, or 
employee of the United States, or any State, or political 
subdivision thereof, or any individual, partnership, asso
ciation, joint stock company, trust, or corporation; 

"(12) The term "investigative or law enforcement 
officer" means any officer of the United States, or of a 
State, or political subdivision thereof, who is empowered 
by law to conduct investigations of or to make arrests for 
offenses described in section 3801 of this Chapter and 
any attorney authorized by law to prosecute or partici
pate in the prosecution of such offenses; and 

"( 13) The term "judge of competent jurisdiction" 
means-

"(a) the chief judge of a United States district court, 
or such judge as he shall designate, or the chief judge 
of a United States court of appeals, or such judge as he 
shall designate, or the Circuit or Chief Justice of the 
United States, or such judge as he shall designate. 

"( b) a judge of any court of general criminal jurisdic
tion of a State who is authorized by a statute of that 
State to enter orders granting leave to intercept any wire 
or oral communications." 

STUDY 
SEC. 5. 

(a) Within one year prior to the termination of this 
Act, the Attorney General shall cause to be conducted by 
competent social scientists, an independent study of the 
operation of this Act. Following the completion of such 
study the Attorney General shall cause the results of 
such study to be reviewed by a Council of Advisers to be 
composed of nine individuals to be designated by him 
from all segments of life in the United States, including 
but not limited to, lawyers, teachers, artists, businessmen 
newspapermen, jurists, policemen, and community 
leaders. Within sixty days following the completion of 
such review, the Attorney General shall report to the 
Pre.sident and the .Congress. the results of such study and 
reVIeW together WIth the VIews and recommendations of 
the Council and the Attorney General. 

(b) The Attorney General shall furnish to the Council 
an executive secretary and such secretarial, clerical, and 
other services as are deemed necessary to the conduct of 
its business. The Attorney General may call upon other 
agencies of the Government for statistical data, reports, 
and other infornlation which will assist the Council in the 
performance of its duties. 

(c) Appointed members of the Council shall be paid 
~ompensation at the rate of $50 per diem when engaged 
111 the work of the Council, including travel time, and 
shall be allowed travel expenses and per diem in lieu of 
subsistence as authorized by law (5 U.S.C. 73b-2) for 
persons in the Government service employed intermit
tently and receiving c~mpensation on a per diem, when 
actually employed, basIS. 

. ( d) Any member of th.e Council is hereby exempted, 
With respect to such appollltment, from the operation of 
sections 281, 283, and 1914, Title 18, United States Code 
and section 190 ~f the ~evise~ Statutes (5 U.S.a. 99): 
except as otherwIse speCified 111 paragraph (2) of this 
subsection. 

(2) The exemption granted by paragraph (1) of this 
subsection shall not extend-

(A) to the receipt or payment of salary in connection 
with the appointee's Government servic;e from any source 
other than the private employer of the appointee at the 
time of his appointment, or 

(B) during the period of such appointment, to the 
prosecution or participation in the prosecution, by any 
persons so appointed, of any claim against the Govern
~ent involvi.ng apy matter with which such person, dur
mg such penod, IS or was directly connected by reason of 
such appointment. 

ANALYSIS 

SEC. 6(a). The table of contents of "Part I Crimes" 
of Title 18, United States Code, is amended by inserting 
after 

"117. White Slave Traffic .... 2421" 
a new chapter reference as follows: 

"120. Wire or Oral Communication Prohibitions." 
and (b) the table of contents to "Part II Criminal Pro-
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cedure" of Title 18, United States Code, is amended by 
inserting after 

"Rules of Criminal Procedure .... 3771" 
-';I. new chapter reference as follows: 

"240. Wire or Oral Communication Authorizations 
and Limitations." 

COMMUNICATIONS ACT AMENDMENT 

SEC. 7. Th~ text of section 605 of the Communica
tions Act of 1934 (48 Stat. 1103, 47 U.S.C. 605) is 
amended to read as follows: 

"No person .lfeceiving, or assisting in receiving, or trans
mitting, or assisting in transmitting, any interstate or 
foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels 
of transmission or reception, to any person other than the 
addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its desti
nation, or to proper accounting or distributing officers of 
the various communicating centers over which the com
munication may be passed, or to the master of a ship 
under whom he is serving, or in response to a subpoena 
issued by a court of competent jurisdiction, or on demand 
of other lawful authority; and no person not being au
thorized by the sender shall intercept any radio com
munication and divulge or publish the existence, con
tents, substance, purport, effect, or meaning of such inter
cepted communication to any person; and no person 
not being entitled thereto shall receive or assist in receiv-
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ing any interstate or foreign communication by radio and 
use the same or any information therein contained for his 
own benefit or for the benefit of another not entitled 
thereto; and no person having received any intercepted 
radio communication or having become acquainted with 
the contents, substance, purport, effect, or meaning of the 
same or any part thereof, knowing that such informa
tion was so obtained, shall divulge or publish the existence, 
contents, substance, purport, effect, or meaning of the 
same or any part thereof, or use the same or any informa
tion therein contained for his own benefit or for the bene
fit of another not entitled thereto: Provided, That this 
section shall not apply to the receiving, divulging, pub
lishing, or utilizing the contents of any radio communi
cation broadcast, or transmitted by amateurs or others 
for the use of the general public, or relating to ships in 
distress." 

SEPARABILITY 

SEC. 8. If any provision of this Act or the applica
tion thereof to any person or circumstance is held invalid, 
the other provisions of this Act and the application of 
any provision to other persons or circumstances shall not 
be affected thereby. 

TERMINATION 

SEC. 9. Upon the expiration of eight years following 
the enactment of this Act, the foregoing provisions of 
the Act other than section 5 shall terminate and there
after shall have no force or effect. 

I . ... - -----------------------------------------~.--.--.---
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At the level of national policy, if not of local practice, 
the dominant approach to organized crime is through 
indictment and conviction, not thruugh regulation, ac
commodation, or the restructuring of markets ancI busi
ness conditions. This is in striking contrast to the 
enforcement of antitrust or food-ancI-drug laws, or the 
regulation of industries affecting the public interest. For 
some decades, antitrust problems have received the sus
tained professional attention of economists concerned 
with the structure of markets, the organization of business 
enterprise, and the incentives toward collusion or price 
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cutting. Racketeering and the provision of illegal goods 
(like gambling) have been conspicuously neglected by 
economists. There exists, for example, no analysis of the 
liquor industry under prohibition that begins to compare 
with the best available studies of the aluminum or steel 
industries, air transport, milk distribution, or public utility 
pricing. 

Evidence of the lack of professional attention to the 
economy of the underworld is the absence of reliable data 
even on the magnitudes involved, of techniques for esti
mating them-even of a conceptual scheme for distin
guishing profits, income, turnover, transfers, waste, de
struction, and the distribution of gains and losses due to 
crime. Yet a good many economic and business prin
ciples that operate in the "upperworld" must, with suit
able modification for change in environment, operate in 
the underworld as well, just as a good many economic 
principles that operate in an advanced competitive econ
omy operate as well in a Socialist or a primitive economy. 
They operate differently, though, and one has to look 
carefully to see them. 

In addition to sheer curiosity there are good policy 
reasons for encouraging a more professional, "strategic" 
analysis of the criminal underworld, an analysis that 
would draw heavily on modern economics and business 
administration. Such an analysis, in contrast to "tactical" 
intelligence aimed at the apprehension of individual 
criminals, could help in identifying the incentives and the 
limitations that apply to organized crime, in evaluating 
the different kinds of costs and losses due to crime, in re
structuring laws and programs to minimize the costs, 
wastes, ancI injustices that crime entails, ancI in restruc
turing the business environment in which organized crime 
occurs with a view to reducing crime or, at least, its worst 
consequences. 

A number of questions need to be pursued. Many are 
professionally challenging and ought to appeal to econo
mists and others whose talents and energies could be en
listed in the unending campaign waged by the authorities 

. ========================---=c::o~n:::c:e~rn:.:.e:::d~\~vi:::t~h~l:a~w~e::n:fo~..:.rcement. As an example, what 
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market characteristics determine whether a criminal ac
tivity becomes "organized?" Gambiing, by all accounts, 
invites organization-extortionate monopoly organization 
based on intimidation of small operators and competi
tors-while abortion, by all accounts, does nat. In the 
upperworld, automobile manufacture is characterized by 
large firms while machine tool production is not; banking 
is subject to concentration while the practice of law is not; 
collusive price fixing occurs in the electrical machinery 
industry but not in the distribution of fruits and vegeta
bles; retail price maintenance can be legally enforced in 
the branded liquor industry but not in the market for new 
cars. The reasons may not be entirely understood, but 
they are amenable to study. The same should not be im
possible for illegal gambling, extortion, abortion, and 
contraband cigarettes. 

SOME ECONOMICS OF ORGANIZED CRIME 

A useful distinction that we can borrow from the legiti
mate economy and apply to the economy of organized 
crime is the difference between an organized economy and 
an organized business. We should distinguish-within 
the organized underworld itself-between the organized 
economy within which criminal business operates and 
the highly organized criminal enterprise (firn1), in par
ticular the monopolistic enterprise. 

Only some crime is organized in the second sense, in 
large-scale continuing firms with the internal organization 
of a large enterprise, and in particular with a conscious 
effort to control the market. Gambling syndicates and 
the better organized protection rackets qualify for this 
category. 

Other criminal businesses, like "unorganized" robbery, 
would not meet the definition of "organized crime" in the 
restricted sense of a criminal firm. They nevertheless 
operate in, and participate in, a highly "organized" eco
nomic framework. That is, these "unorganized" but 
professional criminals are part of the underworld com
munication system, recruitment system, marketing sys
tem, and even diplomatic system (in relations with the 
world of law enforcement), and may consider themselves 
part of a highly organized criminal society. 

Still other crimes, including those committed by ama
teur criminals but also apparently by abortionists, em
bezzlers, and ordinary dishonest businessmen, are out
side the organized economy of the underworld. They 
may, however, have intermittent contact with it or make 
occasional use of the services available in it. In some 
cases the police themselves constitute part of this under
world society (at least from the point of view of the Ione
operating prostitute or abortionist, or the regular purveyor 
of liquor to minors) . 

Our interest at this point will be in the firms and trade 
associations that qualify as "organized crime" in the more 
restricted sense. But the two cannot be entirely separated. 
The organization of the underworld itself is undoubtedly 
affected, perhaps in a dominant way, by the occurrence 
of large-scale monopolist organizations and cartels. In-
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deed, the role of "government" within the underworld, in
cluding diplomatic relations with the legitimate world, 
may have to be played by large organizations originating 
from market forces, not political forces. It may require 
a large firm or cartel to represent the underworld in its 
relations with the legitimate world, to impose discipline 
and procedures for the adjudication of disputes, and to 
provide a source of recognizable leadership. 

In fact, some of the central questions (to be investi
gated) about the functioning of the highly organized 
criminal firms are the extent to which they condition the 
underworld itself. This includes the extent to which 
organized crime lives off the underworld rather than 
directly off the upperworld, the extent ta which the 
underworld benefits or loses by this kind of market domi
nance and leadership, and the extent to which relations of 
the underworld with the legitimate world depend on the 
emergence of some large, economically viable organiza
tion with the incentive and capability to centralize dip
lomatic and financial relations. 

A closely related question is the extent to which or
ganized crime itself depends on at least one major market 
occurring in which the returns to tight and complex 
organization are large enough to support a dominant 
monopoly firm or cartel. Not all businesses lend 
themselves to centralized organization; some do, and 
these may provide the nucleus of well-financed entre
preneurship and the extension of organizational talent 
into other businesses that would not, alone, support or 
give rise to an organized monopoly or cartel. 

A strategic question is whether a few "core" criminal 
markets provide the organizational stimulus for organized 
crime, If the answer turns out to be yes, then a critic~l 
question is whether this particular market, so essential 
for the "economic development" of the underworld and 
the emergence of organized crime, is one of the black 
markets dependent on "protection" against legitimate 
competition; or is, instead, an inherently criminal ac
tivity? This question is critical because black markets 
always provide, in principle, the option of restructuring 
the market, of increasing competition as well as reducing 
it, of compromising the original prohibition in the larger 
interest of weakening organized crime, in addition to 
selectively relaxing the law or its enforcement. If, alter
natively, the core industry is one that rests principally on 
violence, on the intimidation of customers (extortion) or 
competitors (monopoly), then compromise and relaxa
tion of the law are likely to be both ineffec.tual and unap
pealing. Restructuring the market to the disadvantage 
of such criminal business is accordingly a good deal 
harder. 

A TYPOLOGY OF UNDERWORLD BUSINESS 

One of the interesting questions in analyzing organized 
crime is why some underworld business becomes organized 
and some remains unorganized; another is what kinds of 
organization we should expect to occur. These ques
tions indicate that a workable classification of organiza-



116 

tions has to be broader than simply "organized crime." A 
tentative breakdown is suggested as follows: 

BLACK MARKETS 

A large part of organized crime involves selling com
modities and services contrary to law. In the under
world, this can include dope, prostitution, gambling, liquor 
under prohibition, abortion, contraceptives in some States, 
pornography, and contraband or stolen goods. Most of 
these tend to be consumer goods. 

In what is not usually considered the underworld, 
black-market goods and services include gold, rationed 
commodities and coupons in wartime, loans and rentals 
above controUed prices, theater tickets in New York, 
and a good many commodities that, though not illeg-al 
per se, are handled outside legitimate markets or are 
diverted from subsidized uses. 

In some cases (i.e., gambling) the commodity is to be 
excluded from all consumers; in others (i.e., cigarettes) 
some consumers are legitimate and some (i.e., minors) 
not. In some cases what is illegal is the failure to pay 
a tax or duty. In some cases, it is the price of the trans
action that makes it illegal. In some it is public hazard
carrying explosives through tunnels, producing phos
phorus matches in disregard of safety regulations. In 
some cases (i.e., child ~abor, illegal immigrant labor) it 
is buying the commodity, not selling it, that is proscribed. 

Some black markets tend to be "organized" and some 
not. In some black markets both parties to the trans
action know that the deal is illegal; in others only one 
party to the transaction is aware of illegality. The inno
cent party to the transaction may have no way of knowing 
whether the goods were illegally obtained or are going 
into illegal channels. 

RACKETEERING 

Racketeering includes two kinds of business, both based 
on intimidation. One is extortion; t!Je ather, criminal 
monopoly. 

"Criminal monopoly" means the use of criminal means 
to destroy competition. Whether one destroys a competi
tor, or merely threatens to make him go out of business, 
by deterring new competition, by the threat of violence 
or by other unfair practices, the object is to get protection 
from competition when the law will not provide it (by 
franchise, tariff protection). Such protection cannot be 
achieved through legal techniques (such as price wars, 
control of patents, or preclusive contracts). 

We can distinguish altogether three kinds of "monop
oly": Those achieved through legal means, including 
greater efficiency than one's competitors, or the inability 
of the market to support more than one firm; those 
achieved through means that are illegal only because of 
antitrust and other laws intended to make monopoly diffi
cult; and monopolies achieved through means that are 
criminal by any standards, means that would be criminal 
whether or not they were aimed at monopolizing a 
business. 

It is evident from the history of business abuses in the 
19th and 20th centuries that "unfair competition" of a 
drastic sort, including violence, has not been confined to 
the underworld. So it is useful to distinguish between 
firms that, in excess of zeal and deficiency of scruples, en
gage when necessary in ruthless and illegal competition, 
and between the more strictly "racketeering" firms whose 
profitable monopoly rests entirely on the firm's propensity 
for criminal violence. It is the latter that I include 
under "criminal monopoly"; the object of law enforce
ment in the other case is not to destroy the firm but to 
curtail its illegal practices so that it will live within 
the law. If the whole basis of business success is the 
use of strong-arm methods that keep competition de
stroyed or scared away, it is a pure "racket." 

"Extortion" means living off somebody else's business 
by the threat of criminal violence or by criminal com
petition. The protection racket lives off its victims, 
letting them operate and pay tribute. If one establishes 
a chain of restaurants and destroys competitors or scares 
them out of business, he is a monopolist. If one merely 
threatens to destroy people's restaurant business, taking 
part of their profits as the price for leaving them alone, 
he is an extortionist; he likes to see them' prosper so that 
his share wiII be greater. 

For several reasons it is difficult to distinguish between 
"extortion" that, like a parasite, wants a healthy host, 
and "criminal monopoly" that is dedicated to the elimi
nation of campetitors. First, one means of extortion is 
to threaten to cut off the supply of a monopolized com
modity-labor on a construction site, trucking, or some 
illegal commodity provided through the black market. 
In other words, one can use a monopoly at one stage in 
the production process for extortionate leverage on the 
next. 

Second, extortion itself can be used to secure a monop
oly privilege. Instead of taking tribute in cash, a victim 
signs a contract for the high-priced delivery of beer or 
linen supplies. The result looks like monopoly but 
arose out of extortion. (To a competing laundry service 
this is "unfair" competition; criminal finn A destroys 
competitor B by intimidating customer C, gaining an 
exclusive right to his customers.) 

Evidently extortion can be organized or not; there are 
bullies and petty blackmailers, whose business is localized 
and opportunistic. But in important cases extortion 
itself has to be monopolized. Vulnerable victims may 
have to be protected from other extortionists. A mo
nopolistic laundry service, deriving from a threat to harm 
the business that does not subscribe, may have to destroy 
or intimidate not only competing legitimate laundry 
services but also other racketeers who would muscle in on 
the same victim. Thus, while organized criminal mo
nopoly may not depend on extortion, organized extortion 
needs a large element of monopoly. 

BLAOK-MARKET MONOPOLY 

Just as monopoly and extortion may go together in 
racketeering, monopoly and black markets go together. 

, 

• 

• 

• 

• 

• 
I 



, 

• 

• 

• 

• 

• 

Indeed, any successful black marketeer enjoys a "pro
tected" market in the same way that a domestic industry 
is protected by a tariff, or butter by a law against mar
garine. The black marketeer get~ automatic protection, 
through the law itself, from all competitors unwilling to 
pursue a criminal career. The law gives a kind of fran
chise to those who are willing to break the law. But 
there is a difference between a "protected industry" and 
a "monopolized industry;" abortion quacks are protected 
by the laws against abortion, and charge pri~es accor.d
ingly, but apparently are seldom monopolIzed, whIle 
gambling and prostitution are often organized monop
olies, locally if not regionally, within a market from which 
the bulk of their competitors are excluded by the law and 
the police. Thus abortion is a black-market commodity 
but not a black-market monopoly; a labor racket is a 
local monopoly but not a black-market one; the narcotics 
traffic has both elements: the monopolization of an illegal 
commodity. 

OARTEL 

An interesting case is the "conspiracy in restraint of 
trade" that does not lead to single-firm monopoly but to 
collusive price fixing, and is maintained by criminal 
action. If the garment trade eliminates cut-throat com
petition by an agreement on prices and wages, hiring 
thugs to enforce the agreement, it is different from the 
monopoly racket discussed above. If the government 
would make such agreements enforceable (as it does with 
various retail-price-maintenancc laws in some States) 
the businesses might be happy and in no need of crim
inally enforcing discipline on themselves. Similarly a 
labor organization can engage in criminal means to dis
cipline its members, even to the benefit of its members, 
who may be better off working as a block rather than as 
competing individuals; if the law permits enforceable 
closed-shop agreements or dues collection, the criminal 
means becomes unnecessary. 

OHEATING 

"Cheating" means all the things that a business can 
do to cheat customers, suppliers, tax authorities, and so 
forth. ,Tax evasion, adulteration of goods, some kinds of 
bankruptcy, are always available in greater or lesser de
gree to any business firm; all it takes is a dishonest or 
unscrupulous employee or proprietor and some cheating 
can occur. (The main distinction between cheating and 
straightforward stealing is that the victim-tax collector, 
cust~mer, supplier-either does not realize that he has 
been cheated or has no recourse at law.) The only re
lation between this kind of dishonest business practice 
and the underworld, or organized crime, is that criminals 
have special needs and uses for businesses in which they 
can cheat. They may want a "front" in which to dis
guise other earnings; they may want to make money 
in legitimate business and, being criminally inclined, have 
a propensity to go into business where it is advantageous 
to cheat. If they already have connections by which to 
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corrupt law enforcement, they will have a comparative 
advantage toward the kind of cheating that depends on 
bribery and intimidation. 

ORGANIZED ORIMINAL SERVICES 

A characteristic of all the businesses listed above is 
that they involve relations between the underworld and 
the upperworld. The ultimate victim or customer is 
not a career criminal, possibly not a criminal at all ex
cept insofar as the transaction in question is illegal. .But 
just as businesses in the upperworld need legal servIces, 
financial advice and tax advice, credit, enforcement of 
contract, places to conduct their business, communication 
facilities, even advertising, so in the underworld there has 
to be a variety of business services that are "domestic" to 
the underworld itself. These can be organized or un
organized. They are in the underworld, but not because 
they do to the underworld what the underworld does 
to the legitimate world. And, of course, they can oper
ate in both worlds; the tax lawyer who advises a gambling 
casino can help them break the law and still have other 
customers in legitimate businesses. 

OORRUPTION OF POLICE AND POLITICS 

Legitimate businesses have been known, through brib
ery and intimidation, to corrupt legislatures and public 
officials. Criminal organizations can do likewise and 
are somewhat like lobbies in that respect. The gambling 
rackets have as great a stake in antigambling laws as the 
dairy farmers in margarine laws or textile manufacturers 
in tariffs. But organized criminals have more need and 
more opportunity for corrupting officials whose job is 
law enforcement, especially the police. They need pro
tection from the police; they can use police support in 
excluding competitors; they can even seek recruits among 
the police. What is special about the police is that 
they operate in both the upperworld and the underworld 
and do so in a more official capacity than the lawyers 
who have customers in both worlds. 

THE INCENTIVES TO ORGANIZATION 

Any firm prefers more business to less, a large share of 
a market to a small share. But the inducements to expan
sion and the advantages of large-scale over small are espe
cially present in some markets rather than others. 

The simplest explanation for a large-scale firm, in the 
underworld or anywhere else, is high costs of overhead or 
other elements of technology that make small-scale opera
tion impractical. The need to utilize fully equipment or 
specialized personnel often explains at least the lower 
limit to the size of the firm. 

Second is the prospect of monopolistic price increases. 
If most of the business can be cornered by a single firm, 
it do.es not merely multiply its profits in proportion to its 
expansion hut can, if it keeps new competition from enter
ing the market, raise the price at which it sells illegal serv-
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ices. Like any business, it does .this at some sacrifice in 
size of the market; but if the demand for the goods is in
elastic, the change in profit margin will be disproportion
ate to the reduction in output. Decentralized individual 
firms would have just as much to gain by pushing up the 
price at which they sell, but without discipline it will not 
work. Each firm will attempt to undercut its competitors, 
and profit margins will be shaved back to where they were. 
Thus where entry can be denied to newcomers, centralized 
price setting will yield monopoly rewards to whoever 
can organize the market. With discipline, a cartel can 
do it; in the absence of such discipline a merger may do 
it; but intimidation, too, can lead to the elimination of 
competition and the conquest of a monopoly position by 
a single firm. 

Third, the larger the firm, and especially the larger its 
share in the whole market, the more "external" costs will 
become formal and attributable to the firm itself. "Ex
ternal costs" are those that fall on competitors, customers, 
by-standers, and others with whom the firm deals. 

Collection of all the business within a single firm causes 
the costs that individual firms inflict on each other to 
show up as costs (or losses) to the larger centralized firm 
now doing the 'business. This is an advantage to it. It 
is an advantage because the costs were originally there but 
neglected; now there is incentive not to neglect them. 

Spoiling the market in various ways is often an external 
cost. So is violence. While racketeers have a collective 
interest in curtailing violence in order to avoid trouble 
with the public and the police, the individual racketeer 
has little or no incentive to reduce the violence connected 
with his own crime. There is an analogy here with, say, 
the whaling industry, which has a collective interest in 
not killing off all the whales. The individual whaler will 
pay little attention to what he is doing to the future of the 
industry when he maximizes his own take. But a large 
organization will profit by imposing discipline, by holding 
down the violence if the business is crime, by holding 
down the slaughter of females if the business is whaling. 

There are also other "external economies" that can be
come internalized to the advantage of the centralized firm. 
Lobbying has this characteristic, as does cultivating rela
tions with the police. No small bookie can afford to 
spend money influencing gambling legislation, but an 
organized trade association or monopoly among those who 
live off illegal gambling can collectively afford to influence 
legislation to protect their monopoly from legitimate com
petition. Similarly with labor discipline: the small firm 
cannot afford to teach a lesson to the industry's labor 
force, since most of the lesson is lost on other people's em
ployees, but a single large firm can expect the full benefit 
of its labor policy. Similarly with cultivating the mar
ket: if a boss cultivates the market for dope by hooking 
some customers, or cultivates a market for gambling in a 
territory where the demand is still latent, he cannot expect 
much of a return on his investment since opportunistic 
competitors will take advantage of the market he creates. 
Patent and copyright laws are based on the notion that 
the investment one makes in inventing something, or in 
writi'ng a song, has to enjoy monopoly protection, or else 

the thing is not worth inventing or the song not worth 
writing. Anything that requires a long investment in 
cultivating a c.onsumer interest, a labor market, and ancil
lary institutions or relations with the police can be under
taken only by u fairly large firm that has reason to expect 
enjoyment of most of the market and a return on its 
investment. 

Finally, there is the attraction of not only monopolizing 
a particular market but also of achieving a dominant 
position in the underworld itself, and participating in its 
governing. To the extent that large criminal business 
firms provide governmental structure to the underworld, 
helping to maintain peace, setting rules, arbitrating dis
putes, and enforcing discipline, they are in a position to 
set up their own businesses and exclude competition. 
Constituting a kind of "corporate state," they can give 
themselves the franchise for various "state-sponsored 
monopolies." They can do this either by denying the 
benefits of the underworld government to their competi
tors or by using the equivalent of their "police power" to 
prevent competition. (They may even be able to use 
the actual police power if they can dominate diplomatic 
and financial relations with the agencies of law enforce
ment.) Where the line between business and govern
ment is indistinct, as it appears to be in the underworld, 
dominant business firms become regulators of their own 
industries, and developers of state monopolies. 

EVALUATING THE STRUCTURE OF GAINS AND 
LOSSES 

In evaluating the consequences of organized crime an 
arithmetical accounting approach gives at best a cnlde 
bench mark as to magnitudes, and not even that for the 
distribution of gains and losses. The problem is like 
that of estimating the comparative incidence of profits 
taxes and excise taxes, the impact of a minimum-wage 
law on wage differentials, or the social costs of reckless 
driving and hurricanes. Especially. if we want to know 
who bears the cost, or to compare the costs to society 
with the gains to the criminals, an analysis of market 
adjustments is required. Even the pricing practices of 
organized crime need to be studied. 

Consider, for example, the illegal 'wire service syndicate 
in Miami that received attention from Senator Kefauver's 
committee. The only aspect of the situation that re
ceived much explicit attention was the estimated loss of 
State revenues due to the diversion of gan1bling from legal 
race tracks, which were ta:mble, to illegal bookmakers, 
whose turnover was not taxable. No accounting ap
proach would yield this magnitude; it depended (as was 
pointed out in testimony) on what economists call the 
"elasticity of substitution" between the two services-on 
the fraction of potential race track business that patron
ized bookmakers. Some people bet at the track out of 
preference; some who patronize bookmakers would be 
diverted to the track if that were the only place they 
could gamble; and to some of the bookmaker's customers, 
the race track is either unavailable or unappealing. 
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(There may even be some who bet at the location that 
offers the more attractive odds.) 

Similar analysis is required to determine at whose ex
pense the syndicate operated, or what the economic con
sequences of the syndicate's removal would have been. 
The provision of wire service was of small economic sig
nificance. It accounted, on a cost basis, for less than 5 
percent of the net income of bookmakers (of which the 
syndicate took approximately 50 percent). And cheaper 
wire service might have been available in the absence of 
the syndicate, whose function was not to provide wire 
service but to eliminate wire-service competitors. 

The essential business of the syndicate was to practice 
extortion against bookmakers-to demand half their earn
ings against the threat of reprisals. The syndicate oper
ated like a taxing authority, levying a substantially un
graduated tax on the earnings of bookmakers. (It also 
provided some reinsurance on large bets.) It apparently 
did not attempt to limit the number of bookmakers so 
long as they paid their "taxes." 

How much of this tax was passed along to the customer 
(on the analogy of a gasoline or sales tax) and how much 
was borne by the bookie (on the analogy of an income or 
profits tax) is hard to determine without knowledge of 
the demand for betting. If the customer tends to bet a 
certain amount per month, the tax would be rather easily 
passed along to the customer in the form of less advan
tageous odds. If the customer tends to budget his losses, 
allowing himself to lose only a certain average amount per 
month (betting more when he wins and less when he 
loses), the total take of the bookmakers would tend to be 
a constant not much affected by the spread between buy
ing and selling rates in the market for bets; and the tax 
would tend to be borne by bookmakers. Alternatively, 
if the customer tends to bet less when the odds are less 
favorable, as a consumer of some commodity may buy less 
when the price rises, the bookie's net earnings will be 
limited by a declining market and a smaller volume of 
total business. The incidence of the tax will then be 
shared between bookmakers and customers, but some 
bookmakers will leave the business and some customers 
go unsatisfied to an extent not measured by the revenue 
yield. 

If we assume that bookmakers' earnings are approxi
mately proportionate to the volume of turnover (equal to 
the product of turnover timf:s rate spread) and that their 
customers, though sensitive to the comparative odds of 
different bookmakers, are not sensitive to the profit mar
gin and that they tend, consciously or implicitly, to budget 
their total bets and not their rate of loss, we can conclude 
that the tax is substantially passed along to the customer. 

In tha.t case the bookmaker, though nominally the vic
tim of extortion, is victimized only into raising the price 
to his customers, somewhat like a filling station that must 
pay a tax on every gallon sold. The bo'Okmaker is thus 
an intermediary between an extortionate syndicate and a 
customer who pays the tribute voluntarily on the price he 
is willing to pay for his bets. 

The syndicate in Miami relied heavily on the police as 
their favorite instrument of intimidation. It could have 
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been the other way around, the police using the syndicate 
as their agency to negotiate and collect from the book
makers. If the syndicate had had no other way of in
timidating bookmakers, and if the police had been or
ganized and disciplined as a monopoly, it would have been 
the police, not the syndicate, that we should put at the 
top of our organizational pyramid. From the testimony, 
though, it is evident that che initiative and entrepreneur
ship came from the syndicate, which had the talent and 
organization for this kind '01 business, and that the police 
lacked the centralized authority for exploiting to their 
own benefit the power they had over the bookmakers. 
Leadership came from the syndicate; and, though col
lectively the police dispensed the power that intimidated 
the bookmakers, 'Organizationally they were unable to 
exploit it on their own. Presumably-thDugh there were 
few hints of this in the hearings-the syndicate could have 
mobilized other techniques for intimidating the bookmak
ers; the police were the chosen instrument only so long 
as the police share in the proceeds was competitive with 
alternative executors of the intimidating threats. 

What the long-term effect was on police salaries would 
depend on how widespread and nondiscriminatory the 
police participation was, especially by rank and seniority 
in service. Recruiting would be unaffected if police re
cruits were unaware of the possible illegal earnings that 
might accrue to them; senior members of the force who 
might 'Otherwise have quit the service or lobbied harder 
for pay increases would presumably agitate less vigorous
ly and less successfully for higher wages if their salaries 
were augmented by the racket. One cannot easily infer 
that part of the "tax" paid by the bookmaker's customer 
subsidized the police force to the benefit of nonbetting 
taxpayers; mainly it supported a more discriminatory 
and irregular earnings pattern among the police-besides 
contributing, unwittingly, to a demoralization of the 
police that would have made it a bad bargain for the 
taxpayer anyway. 

This is just a sketch, based on the skimpy evidence 
available, of the rather complex structure of "organized 
gambling" in one city. (It is not, of course, the gambling 
that is organized; the organization is an extortionate 
monopoly that nominally provides a wire service but ac
tually imposes a tribute on middlemen who pass most 'Of 
the cost along to their. voluntary customers.) Similar 
analysis would be required to identify the incidence of 
costs and losses (and gains of course) 'Of protection 
rackets everywhere. Monopoly priced beer deliveries to 
bars or restaurants, if the price is uniformly high among 
competing bars and restaurants, will lead to a rise in the 
price the customers pay for beer. Vending machines 
installed in. bars and restaurants under pain of damage or 
nuisance can raise the price of machine-sold commodities 
if the increase is uniform among competing establish
ments. But it may also tax away whatever profit the 
establishment formerly made from the sale of the item. 
The latter "tax" is probably passed along to the customer 
only to the extent that it reduces the attractiveness of the 
bar and restaurant business and causes some decline in 
the market. 
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These considerations are important because they help 
to explain the extent and nature of the victim's resistance. 
A bar that has to pay an extortionate price for its beer can 
seek relief in either of two ways. It can seek to avoid 
paying that extortionate or monopolized price; alterna
tively, it can insist that its supplier achieve similar con
cessions from all competing bars, to avoid a competitive 
disadvantage. An individual bar may suffer little if the 
wholesale price of beer goes up; it suffers if competitors' 
prices do not go up. 

The logical extreme of this economic phenomenon is 
"self-imposed" extortion: if all the bars jointly organize, 
and sign exclusive contracts with their own firm for dis
tribution of beer, charging themselves higher prices for 
their beer, they achieve a technique for disciplining them
selves with respect to a collusive price increase. No in
dividual bar has an incentive to cut the new high price of 
beer, and they enjoy their beer profits in the form of 
dividends from their own wholesale company. If, of 
course, they can police themselves with respect to an 
agreement on the price of beer, they have no need of the 
jointly owned wholesale company, the function of which 
is merely to enforce the agreed higher price of beer. 
There is evidence that in the garment trades, and some 
others, price discipline has been enforced by the direct 
threat of damage to the price cutter; and there is no 
economic anomaly in a potential price cutter's favoring 
such discipline. 

Other aspects of the "costs" of crime, the incidence of 
these costs, and the incentive effects of these costs, need 
to be similarly analyzed. Insurance, for example, spreads 
the costs and makes them less uncertain. (It also raises 
them through the costs of insurance itself.) There can 
be no doubt that people, who would ordinarily stay home 
if they lacked liability and collision insurance, drive on 
slippery roads, just as there is no doubt that over-insured 
buildings have invited arson, that insured homeowners 
are a little less careful a:bout locking their doors, insured 
travelers a little less careful with their cameras and suit
cases, and theft-insured drivers a little less careful about 
locking their cars. The extreme is reached in a fake 
burglary or holdup which, unlike arson, does not sacrifice 
the value of the insured property. The incentive effects 
are appreciated by those laws, by police efforts to dis
courage the payment of ransom in kidnapping cases, and 
by occasional efforts of the police to, keep insurance com
panies from buying back stolen jewelry and thus provide 
a market for stolen jewels. 

Besides insurance, there are other important aspects of 
the costs and losses due to crime. One is "self-protec
tion," in the form of locks, alarms, guards and watch
men, and other specialized commodities and expenses 
that are unmistakably a response to the threat of crime. 
(Whether they actually reduce crime, or mainly divert 
it to other targets, could be an important question if there 
were a good way of answering it.) These items are un
likely to be overlooked and not difficult to tabulate al
though such things as modifications in the design of 
buildings would be hard to estimate and probably not 
worth estimating. But a wide range of other expenses 

taking the form of "protective adaptatio.n" would be left 
out of that tabulation, and might indeed be worth esti
mating. 

An obvious one is the use of taxis where, if the streets 
were safer, people would walk or, if the subways were 
safer, would use cheaper transport. Less obvious and 
harder to disentangle is the role of crime-avoidance in 
choosing a place of residence. Crime may be so mixed 
with other disagreeable environmental factors, and so 
many other neighborhood characteristics determine resi
dential choice, that no simple technique will provide a 
good estimate, and even the best estimates will be unre
liable. In view of the number of people whose choice 
of residence is determined by how safe for play streets 
are because of the volume 'of automobile traffic, it is evi
dent that the degree of adaptation can be significant. 

A special reason for examining some of these costs
as distinct from merely the costs entailed by the crimes 
that are executed-is to get a better idea of what it is 
worth to reduce crime and to whom it is worth it. (If 
the beneficiaries of crime reduction ought to pay for the 
cost of reducing crime, or can be induced to pay for it, 
it is worthwhile knowing who they are.) There is a 
tendency to think of the "costs" of crime as the costs in
flicted on society by the crimes that occur. Evidently if 
private protection and law enforcement were so effective 
that no crime occurred, the costs of crime would be nil
but the costs of living in an environment of potential 
crime could be high. Evidently, too, if streets became 
so dangerous that nobody walked, street crime could 
disappear while the "cost" would be enormous. There is 
no direct relation between the level of crime and the costs 
of crime; a given percentage reduction in crimes executed 
does not mean necessarily a similar reduction in the costs 
and losses due to crime. 

EVALUATING COSTS AND LOSSES 

One consequence of the analyses suggested here should 
be a better appreciation of just what it is about crime 
that makes it deplorable. Crime is bad, as cancer is bad 
and war is bad; but even in the case of cancer one can 
distinguish among death, pain, anxiety, the cost of treat
ment, the loss of earnings, the costs of uncertainty about 
life expectancy, the effects on the victim and the effects 
on his family. Similarly with crime. It is offensive to 
society that the law be violated. But crime can involve 
a transfer of wealth from the victim to the criminal, a 
net social loss due to the inefficient mode of transfer, the 
creation of fear and anxiety, violence from which nobody 
profits, the corruption of the police and other public of
ficials, costs of law enforcement and private protection, 
high prices to customers, unfairness of competition, loss 
of revenue to the State, and even loss of earnings to the 
criminals themselves who in some cases may be ill-suited 
to their trade. There may be important trade-offs among 
these different costs and losses due to crime in the differ
ent ways that government can approach the problem of 
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crime. There will be choices between reducing the inci
dence of crime and reducing the consequences of crime, 
and other choices that require a more explicit identifica
tion and evaluation of the magnitude and distribution 
of the gains and losses due to crime. 

If there were but one way to wage war against crime, 
and the only question was how vigorously to do it, there 
would be no need to identify the different objectives (cost 
and consequences) in devising the campaign. But if this 
is a continual campaign to cope with some pretty definite 
evils, without any real expectation of total victory or un
conditional surrender, resources have to be allocated and 
deployed in a way that maximizes the value of a com
promise. The different consequences are divided among 
quite different parts of the population, so that the im
mediate victim of a gambling syndicate is itself a criminal 
class (illegal bookmakers) or the immediate victims of a 
high-priced criminal monopoly service are indifferent so 
long as their individual competitive positions are not 
harmed. 

When we turn to the black-market commodities, it is 
harder to identify just what the evils are. In the first 
place, a law-abiding citizen is not obliged to consider the 
procurement and consumption of these illegal com
modities as inherently sinful, as entailing negative 
value to society. We have constitutional procedures for 
legislating prohibitions. The outvoted minority is 
bound to abide by the law but not necessarily to agree 
with it. The minority can campaign to become a ma
jority and legalize liquor after a decade of prohibition, 
legalize contraceptives in states where they have been 
prohibited, prohibit the importation of firearms, legalize 
marijuana, or make it a crime to sell plastic model cement 
to minors. Even those who vote to ban gambling or 
saloons or dope may do so not because they consider the 
consumption sinful but because some of the consequences 
are bad enough to make it preferable to prohibit all con
sumption if selective or discriminating prohibition is in
feasible. If it is infeasible to prohibit the sale of alcohol 
to alcoholics, or gambling to minors, we have to forbid all 
of it in order to forbid the part that we want to eliminate. 

The only reason for rehearsing these arguments is to 
remind ourselves that the evil of gambling, dope, prosti
tution, pornography, smoking among children, or the 
dynamiting of trout, is not necessarily proportionate to 
how much of it goes on. The evil may be much greater 
or much less than will be suggested by the gambling or the 
consumption of narcotics that actually occurs. One 
might conclude that the consumption of narcotics that 
actually occurs is precisely the consumption that one 
wanted to eliminate. One might equally conclude that 
the gambling laws eliminate the worst of the gambling, 
and what filters through the laws is fairly innocuous (or 
would be, if its being illegal per se were not harmful to 
society), and that the gambling laws thus serve the pur
pose of selective discrimination in their enforcement if 
not in their enactment. 

The evils of abortion are particularly difficult to evalu
ate, especially because it is everybody's privilege to attach 
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his own moral or theological values to the commodity. 
Are the disgust, anxiety, humiliation, and physical 
danger incurred by the abortionists' customers part of the 
net cost to society, or is it positively valued as punishment 
for the wicked? If a woman gets an abortion, do we 
prefer that she have to pay a high price or a low one, and 
do we count the black-market price that she pays as a 
cost to society, as a proper penalty inflicted on the woman, 
or merely as an economic waste? If a woman gets a safe, 
cheap abortion abroad, is this a legitimate bit of inter
national trade, raising the national income like any gain
ful international trade, or is it even worse than her getting 
an expensive, more disagreeable, more dangerous abortion 
at home because she evaded the punishment and the 
sense of guilt? 

These are not entirely academic questions. There are 
serious issues of public policy in identifying just what it 
is we dislike about criminal activity, and especially in 
deciding where and how to compromise. The case of 
prostitution is a familiar and clear-cut example. Grant
ing the illegality of prostitution, and efforts to enforce 
the law against it, one may still discover that one partic
ular evil of prostitution is a hazard to health-the spread 
of venereal disease, a spread that is not confined to the 
customers, but transmitted even to those who had no con
nection with this illicit commodity. There may be some 
incompatibility between a campaign to eradicate venereal 
disease and a campaign to eradicate prostitution. Spe
cifically, one may legislate a public health service for 
prostitutes and their customers even at the expense of 
"diplomatic recognition" of the enemy. One may need to 
provide certain kinds of immunity both to prostitutes 
and to their customers, to an extent required by medical 
and public health services. One may not; just as one may 
not want the Commerce Department to keep income 
figures out of the hands of the taxing authorities, or courts 
to exempt witnesses from self-incrimination. The point 
is that a hard choice can arise, and ideology gives no an
swer. If two of the primary evils connected with a crimi
nal activity are negatively correlated, one has to distin
guish them, separately evaluate them, and make up his 
mind. 

Similarly with abortion. At the very least one could 
propose clinical help to women seeking abortion for the 
very limited purpose of eliminating from the market those 
who are actually not pregnant, providing them the diag
nosis that an abortionist might have neglected or pre
ferred to withhold. Going a step further, one may want 
to provide reliable advice about post-abortion symptoms 
to women who may otherwise become infected, or may 
hemorrhage, or otherwise suffer from ignorance. Still a 
step further, one might like to provide even an abortionist 
with a degree of immunity so that he could call for 
emergency treatment, for a \voman in sllch need, without 
danger of self-incrimination. None of these suggestions 
yet compromises the principle of illegality; they merely 
apply to abortion some of the principles that would or
dinarily be applied to hit-and-run driving or to an armed 



122 

ro.bber who inadvertently hurts his victim and prefers to 
call an ambulance. 

One has to go a step further, though, on the analogy 
with contraception, and ask about the positive or nega
tive value of scientific discovery, or research and develop
ment, in the field of abortion itself. Cheap, safe, and 
reliable contraceptives are now considered a stupendous 
boon to mankind. What is the worth of a cheap, safe, and 
reliable technique of abortion, one that involves no sur
gery, no harmful or addicting drugs, no infection, and 
preferably not even reliance on a professional abortionist? 
(Apparently the laws in some States make it illegal to per
form an abortion but not to undergo one, except to the 
extent that undergoing abortion makes the patient an 
accomplice to the crime.) Or suppose some of the new 
techniques developed in Eastern Europe and elsewhere 
for performing safer and more convenient abortions be
came technically available to abortionists in this coun· 
try, with the consequence that fewer patients suffer but 
also the consequence that more abortions are procured? 
How do we weigh these consequences against each other? 
Each of us may have his own answer, and a political or 
judicial decision is required if we want an official an
swer. But the question cannot be ignored. 

The same questions would arise in the field of firearm 
technology. Do we hppe that nonlethal weapons be
come available to criminals, so that they kill and damage 
fewer victims, or would we deplore it on grounds that 
any technological improvement available to criminal en
terprise is against the public interest? Do we hope to sec 
less damaging narcotics become available, perhaps cheaply 
available through production and marketing techniques 
that do not lend themselves to criminal monopoly, to 
compete with the criminally monopolized and more 
deleterious narcotics, or is this a "compromise" with 
crime itself? 

Evidently judgments of this sort are made, even if only 
implicitly. Consider the reaction to gap gland killings, of 
which the number in the Boston area alone, in recent 
years, is reported to be 44. People seem appalled that 
they can occur, because they are evidence of the existence 
of organized crime and tlf the impotence of the law to deal 
with it. People seem less concerned that they do occur, 
because they eliminate individuals who may be con
sidered to be undeserving of the protection of the law any
how. And the question whether these killings denote a 
deterioration of peace and discipline within the under
world or a tightening of discipline, whether the result will 
be more crime or less, more violence or less violence 
outside the underworld itself, more illegal gains taken 
from the innocent or more illegal gains taken from black 
market customers, or more illegal gains taken from 
criminals themselves, or less, is an important matter of 
"strategic" intelligence and evaluation. Like the Red 
Guard in China, it is a significant phenomenon that needs 
to be understood, and one that goes beyond the immediate 
beatings and killings and display of arrogance and dis
dain for the law. 

SHOULD CRIME BE ORGANIZED OR DISOR
GANIZED? 

I t is usually implied, if not asserted, that organized 
crime is a menace and has to be fought. Evidently the 
crime itself is a menace; and if the crime would disappear 
with the weakening or elimination of the organization, the 
case for deploring organization, and combating it alto
gether, would be a strong 'one. If the alternative is "dis
org<lnized crime"-if the criminals and their opportunities 
will remain, with merely a lesser degree of organization 
than before-the answer is not so easy. 

There is at least one strong argument for favoring the 
monopoly organization 'of some forms of crime. It is the 
argument about "internalizing" some of the costs that fall 
on the underworld itself but go unnoticed, or ignored, if 
criminal activity is decentralized. The individual hi
jacker might be tempted to kill a truck driver to destroy a 
potential witness, perhaps to the dismay -of the under
world, which may suffer from the public outrage and the 
heightened activity of the police. A monopoly or a trade 
association could impose greater discipline. This is not a 
decisive argument, nor does it apply to all forms 'of or
ganization nor necessarily to all criminal industries if it 
applies to a few; but it is an important point. 

It may be that modem society "contracts out" some of 
its regulatory functions to the criminals themselves. 
Surely some of the interests of organized crime coincide 
with those of society itself-minimization of gangland 
feuds, minimization of alI those violent bypro ducts of 
crime, even a kind of negotiated avoidance of certain 
classes of crime. If society has no legal means of policing 
some kinds of crime, or lacks the political authority to 
compromise directly with the criminals, maybe what 
society does is to let the underworld itself provide some 
of the necessary discipline; that may require the existence 
of organizations strong enough to impose discipline. 
That is, organizations that can offer or withhold employ
ment, punish recklessness, and at least passively try to 
stick to the business of criminal transfer of cash and prop
erty rather than destruction of wealth and harm to people. 

Just as in war one may hope that the enemy govern
ment remains intact, thus assuring that there is an au
thority to negotiate with and to discipline the enemy 
troops themselves, maybe in the war on crime it is 
better that there be a "command and control" system 
intact on the other side. 

If so, it should not be taken for granted that we want 
all crime to be less organized. It may even be that we 
should prefer that some kinds of crime be better organized 
than they are. If abortion, for example, will not be 
legalized and cannot be eliminated, there may be ways 
to minimize some of the extremely deleterious side ef
fects of the rather dirty black market in abortion. One 
of the ways might be better organization; and though a 
policy of actually encouraging such organization would be 
too anomalous to be practical (and perhaps not wise 
if it were practical), a choice might arise between ac
quiescing in a degree of organization or preventing it. 
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A large organization could probably not afford to 
mutilate and even kill so many women. It could impose 
higher standards. It would have some interest in quality 
control and the protection of its I'goodwill," of a kind 
that the petty abortionist is unlikely to have. As it is, 
the costs external to the enterprise-the costs that fall 
not on the abortionist but on his customer or on the 
reputation of other abortionists-are of little or no con
cern to him, and he has no incentive to minimize them. 
By all accounts, criminal abortion is conducted more 
incompetently and more irresponsibly than the illegal 
control of gambling. 

COMPROMISING WITH ORGANIZED CRIME 

It is customary to deplore the kinds of accommodation 
that the underworld reaches, sometimes, with the forces 
of law and order, with the police, with the prosecutors, 
with the courts. Undoubtedly there' is corruption of 
public officials, including the police-bad not only be
cause it frustrates justice and enforcement of the law 
but also because it lowers the standards of morality 
among the public officials themselves. On the other 
hand, officials concerned with law enforcement are in the 
frontline of diplomacy between the legitimate world and 
the underworld. Aside from the approved negotiations 
by which criminals are induced to testify, to plead guilty, 
to surrender themselves, and to tip off the police, there 
is undoubtedly sometimes a degree of accommodation 
between the police and the criminals-tacit or explicit 
understandings analogous to what in the military field 
would be called the limitation of war, the control of 
armament, and the development of spheres of influence. 
A little coldblooded appeasement is not necessarily a bad 
thing; it was bad at Munich mainly because it failed, 
but it does not always fail. 

The problem seems to be this. In other fields of 
criminal business, that is, of criminal activity by legitimate 
business firms, such as conspiracy in restraint of trade, 
tax evasion, illegal labor practices, or the marketing of 
dangerous drugs, regulatory ageneies can be established 
to deal with the harmful practices. One does not have 
to declare war on the industry itself, only on the illegal 
practices; regulation and even negotiation are recognized 
techniqt:es for coping with those practices. But when the 
business itself is criminal it is harder to have an acknowl
edged policy of regulation and negotiation. In the inter
national field one can coldbloodedly accommodate with 
the enemy, or form expedient alliances, limit warfare and 
come to understandings about the kinds of external vio
lence that will be resisted or punished and the kinds of 
activities that will be considered non aggressive, or do
mestic, or within the other side's sphere of influence. 
Maybe the same approach is somewhat necessary in deal
ing with crime itself. And if we cannot acknowledge 
it at the legislative level, it may have to be accomplished 
in an unauthorized or unacknowledged way by the people 
whose business requires it of them. These people are 
those whose responsibility is to oppose crime-by en-
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forcing the law, by apprehending criminals, or by any 
other techniques that minimize the costs, the losses, and 
violence due to criminal activity. 

THE RELATION OF ORGANIZED CRIME TO 
ENFORCEMENT 

It is important to distinguish between the black-market 
monopolies dealing in forbidden goods, and the racketeer
ing enterprises, like extortion and the criminal elimination 
of competition. It is the black-market monopolies that 
depend on the law itself. Without the law and some 
degree of enforcement, there is no presumption that the 
monopoly organization can survive competition-or, if 
it could survive competition once it is established, that 
it could have arisen in the first place as a monopoly in 
face of competition. Some rackets may also depend on 
the law itself, some labor rackets, some blackmail, even 
some threats to enforce the law with excessive vigor. But 
it is the black-market crimes-gambling, dope, smuggling, 
etc.-that are absolutely dependent on the law and on 
some degree of enforcement. That is, without a law that 
excludes legitimate competition, the basis for monopoly 
probably could not exist. 

In fact, there must be an optimum degree of enforce
ment from the point of view of the crimin~l monopoly. 
With virtually no enforcement, either because enforce
ment is not attempted or because enforcement is infeasible, 
the black market could not be profitable enough to invite 
criminal monopoly (or not any more than any other 
market, legitimate or criminal.) With wholly effective 
enforcement, and no collusion with the police, the busi
ness would be destroyed. Between these extremes there 
may be an attractive black market profitable enough to 
invite monopoly. 

Organized crime could not, for example, possibly corner 
the market on cigarette sales to minors. Every 21-year
old is a potential source of supply to every 19-year-old 
who is too young to buy his own cigarettes. No organiza
tion, legal or illegal, could keep a multitude of 21-year-olds 
from buying cigarettes and passing them along to persons 
under 21. No black-market price differential great 
enough to make organized sale to minors profitable could 
survive the competition. And no organization, legal or 
illegal, could so intimidate every adult so that he would 
not be a source of supply to the youngsters. Without any 
way to enforce the law, organized crime would get no 
more out of selling cigarettes to children than out of 
selling them soft drinks. 

The same is probably true with respect to contracep
tives in those states where their sale is nominally illegal. 
If the law is not enforced, there is no scarcity out of which 
to make profits. And if one is going to intimidate every 
drugstore that sells contraceptives in the hope of mo
nopolizing the business he may as well monopolize tooth
paste or comic books unless the law can be made to 
intimidate the druggists with respect to the one com
modity that organized crime is trying to monopolize. 
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What about abortions? Why are they not organized? 
The answer is not easy, and there may be too many special 
characteristics of this market to permit a selection of the 
critical one. First, the consumer and the product have 
unusual characteristics; nobody is a regular consumer the 
way a person may regularly gamble, drink, or take dope. 
A woman may repeatedly need the services of an abor
tionist, but each occasion is once-for-all. Second 
consumers are probably more secret about dealing with 
this black market, and secret especially among intimate 
friends and relations, than are the consumers of most 
banned commodities. Third, it is a dirty business and too 
many of the customers die; and while organized crime 
might drastiCfllly reduce fatalities, it may be afraid of 
getting involved with anything that kills and maims so 
many customers in a way that might be blamed on the 
criminal himself, rather than just on the commodity that is 
sold. We probably don't know which reason or reasons 
are crucial here, but it would be interesting to know. (In 
particular it would be worth knowing whether organized 
abortion is less harmful than unorganized.) 

BLACK MARKETS AND COMPETITION 

An important difference between black-market crimes 
and most of the others, like racketeering and robbery, is 
that they are "crimes" only because we have chosen to 
legislate against the commodity or service they provide. 
We single out certain consumer goods and services as 
harmful or sinful; for reasons of history and tradition, 
as well as for other reasons, we forbid dope but not to
bacco, forbid gambling in casinos but not on the stock 
market, forbid extramarital sex but not gluttony, forbid 
erotic stories but not mystery stories. We do this for 
reasons different from those behind the laws against 
robbery, parking in front of fire hydrants, and tax evasion. 

It is, in other words, a matter of policy that detennines 
the black markets. Cigarettes and firearms are two bor
derline cases. We can, as a matter of policy, make the 
sales of guns and cigarettes illegal. We can also, as a 
matter of policy, make contraceptives and abortion 
illegal. Times change, policies change, and what was 
banned yesterday can become legitimate today; what was 
freely available yesterday can be banned tomorrow. Evi
dently there are changes in policy on birth control; there 
may be changes on abortion and homosexuality, and there 
may be legislation restricting the sale of firearms. 

The pure black markets, in other words, in contrast to 
. the rackets, tend to reflect some moral tastes, economic 

principles, paternalistic interests, and notions of personal 
freedom in a way that the rackets do not. A good ex
ample is contraception. We can change our policy on 
birth control in a way that we would not change our 
policy on armed robbery. And evidently we are chang
ing our policy on birth control. The usury laws may to 
some extent be a holdover from medieval economics; and 
some of the laws on prostitution, abortion, and contracep
tion were products of the Victorian era and reflect the 
political power of various church groups. One cannot 

even deduce from the existence of abortion laws that a 
majority of the voters, especially a majority of enlightened 
voters, opposes abortion; and the wise money would prob
ably bet that the things that we shall be forbidding in 50 
years will differ substantially from the things we forbid 
now. 

One of the important questions is what happens when 
a forbidden industry is subjected to legitimate competi
tion. We need more study of this matter. Legalized 
gambling is a good example. What has happened to Las 
Vegas is hardly reassuring. But the legalization of liquor 
in the early 1930's rather swamped the criminal liquor 
industry with competition. Criminals are alleged to have 
moved into church bingo, but they have never got much 
of a hold on the stockmarket. What happens when a 
forbidden industry is legitimized needs careful analysis; 
evidently criminals cannot always survive competition, 
evidently sometimes they can. A better understanding 
of market characteristics would be helpful. The ques
tion is important in the field of narcotics. We could 
easily put insulin and antibiotics into the hands of or
ganized crime by forbidding their sale; we could do the 
same with a dentist's novocaine. (We could, that is, if 
we could sufficiently enforce the prohibition. If we can
not enforce it, the black market would be too competitive 
for any organized monopoly to arise.) . If narcotics were 
not illegal, there could be no black market and no monop
oly profits, and the interest in "pushing" it would probably 
be not much greater than the pharmaceutical interest in 
pills to reduce the symptoms of common colds. This 
argument cannot by itself settle the question of whether, 
and which narcotics or other evil commodities, ought to 
be banned, but it is an important consideration. 

The greatest gambling enterprise in the United States 
has not been significantly touched by organized crime. 
That is the stockmarket. (There has been criminal ac
tivity in the stockmarket, but not on the part of what we 
usually call "organized crime.") Nor has organized 
crime succeeded in controlling the foreign currency black 
markets around the world. The reason is that the market 
works too well. Furthermore) Federal control over the 
stockmarket, designed mainly to keep it honest and in
formative, and aimed at maximizing the competitiveness 
of the market and the infonnation for the consumer, makes 
tampering difficult. Ordinary gambling ought to be one 
of the hardest industries to monopolize, because almost 
anybody can compete, whether in taking bets or providing 
cards, dice, or racing infOlmation. Wire services could 
not stand the ordinary competition of radio and Western 
Union; bookmakers could hardly be intimidated if the 
police were not available to intimidate them. If ordinary 
brokerage firms were encouraged to take accounts of cus
tomers and buy and sell bets by telephone for their cus
tomers, it is hard to see how racketeers could get any kind 
of grip on it. And when any restaurant or bar or country 
dub or fraternity house can provide tables and sell fresh 
decks of cards, it is hard to see how gambling can be 
monopolized any more than the soft drink business, the 
television business, or any other. Even the criminal
skillecl-Iabor argument probably would not last once it 
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became recognized that the critical skills were in living 
{)utside the law, and those skills became obsolete with 
legalization. 

We can still think gambling is a sin and try to eliminate 
it; we should probably try not to use the argument that 
it would remain in the hands of criminals if we legalize it. 
Both reason and evidence seem to indicate the contrary. 

Essentially the question is whether the goal of some
what reducing the consumption of narcotics, gambling, 
prostitution, abortion, or anything else that is forced by 
law into the black market, is or is not outweighed by 
the costs to society of creating a criminal industry. In 
all probability, though not with certainty, consumption 
of the proscribed commodity or service is reduced. Evi
dently it is not anywhere near to being eliminated because 
the estimates of abortions run to about a million a year, 
the turnover from gambling is estimated in the tens of 
billions of dollars per year, and dope addiction seems 
to be a serious problem. The costs to society of creating 
these black markets are several. 

First, it gives the criminal the same kind of protection 
that a tariff might give a domestic monopoly: it guaran
tees the absence of competition from people who are un
willing to be criminal, and guarantees an advantage to 
those whose skill is in evading the law. 

Second, it provides a special incentive to corrupt the 
police, because the police not only may be susceptible to 
being bought off, but also can be used to eliminate 
competition. 

Third, a large number of consumers who are probably 
not ordinary criminals-the conventioneers who visit 
houses of prostitution, the housewives who bet on horses, 
the women who seek abortions-are taught contempt, 
even enmity, for the law, by being obliged to purchase 
particular commodities and services for criminals in an 
illegal transaction. 

Fourth, dope addiction may so aggravate poverty for 
certain desperate people that they are induced to commit 
crimes or can be urged to commit crimes because the 
law arranges that the only (or main) source for what 
they desperately demand will be a criminal source. 

Fifth, these big black markets may guarantee enough 
incentive and enough profit for organized crime so that 
the large-scale criminal organization comes into being 
and maintains itself. It may be-this is an important 
question for research-that without these important 
black markets crime would be substantially decentralized, 
lacking the kind of organization that makes it enterpris
ing, safe, and able to corrupt public officials. In eco
nomic development terms, these black markets may pro
vide the central core (or infrastructure) of underworld 
business, capable of branching out into other lines. 

A good economic history of prohibition in the 1920's 
has never been attempted, so far as I know. By all ac
counts, though, prohibition was a mistake. Even those 
who do not like drinking and want to prohibit it have to 
reach the conclusion that prohibition was a mistake. 
It merely turned the liquor industry over to organized 
crime. In the end we gave up-probably not only be
cause there was disagreement whether drinking was bad, 
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or, if it were, whether it was properly a political ques
tion-but also because the attempt was an evident failure 
and an exceedingly costly one in its social byproducts. It 
may have given underworld business in the United 
States what economic developers call the takeoff into 
self-sustained growth, 

INSTITUTIONAL PRACTlCES 

A variety of institutional practices in the underworld 
needs to be 'better understood. What, for example, is the 
effect of the tax laws on extortion? Why does an extor
tionist put cigarette machines in a restaurant or provide 
linen service? Do the ta.x laws make it difficult to dis
guise the payment of tribute in cash but easy to disguise 
it (and make it tax deductible) if the tribute takes the 
form of a concesaion or the purchase of high-priced serv
ices? Why does a gambling syndicate bother to provide 
"wire services" when evidently its primary economic func
tion is to shake down bookies by the threat of hurting 
their businesses or themselves, possibly with the collu
sion of the police? The Kefauver hearings indicate that 
the wire service syndicate in Miami took a standard 50 
percent from the bookies. The 50 percent figure is itself 
remarkable. Equally remarkable is the fact that the 
figure was uniform. Similarly remarkable is the fact 
that the syndicate went through the motions of providing 
a wire service when it perfectly well could have taken 
cash tribute instead. There is an analogy here with the 
car salesman who refuses to negotiate the price of a new 
car but is willing to negotiate quite freely the allowance 
on the used car that one turns in. The underworld seems 
to need institutions, conventions, traditions, and recog
nizable standard practices much like the upper world 
of business. 

A better nnderstanding of these practices might lead 
not only to a better evaluation of crime itself but also to a 
better understanding of the role of tax laws, sodal se
curity laws, and various regulatory laws on the operation 
of criminal business. 

Even the resistance to crime would be affected by meas
ures designed to change the cost structure. Economists 
make an important distinction between a lump sum tax, 
a profits tax, and a specific or ad valorum tax on the 
commodity an enterprise sells. The manner in which a 
criminal monopolist or extortionist prices his service 01' 

demands his tribute should have a good deal to do with 
whether the cost is borne by the victim or passed along 
by the customer. The uniform "tax" levied by the 
racketeer on all his customers may merely be passed along 
in turn to their customers, with little loss to the immediate 
victims if the demand in their own market is inelastic. 
Similarly, legal arrangements that make it difficult to 
disguise illegal transactions and make it a punishable of
fense to pay tribute, might help to change the incentives, 

In a few cases the deliberate stimulation of competing 
enterprises could be in the public interest. Loanshark
ing could be somewhat combatted by the deliberate crea
tion of new and specialized lending enterprises. And 
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some of' the worst side effects of crime itself might be 
mitigated by the developing of institutions to deal di
rectly with the criminal underworld. Examples would 
be the provision of public health services to prostitutes, 

confidential medical advice to dope addicts, and clinics 
for the determination of pregnancy so that at least the 
women who are not pregnant need not participate in a 
traumatic illegal experience that is unnecessary. 
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