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This Issue in Brief 
What Punishes? Inmates Rank the Severity of 

Prison vs. Intermediate Sanctions.-Are there in­
termediate sanctions that equate, in terms ofpunitive­
ness, with prison? Authors Joan Petersilia and 
Elizabeth Piper Deschenes report on a study designed 
to examine how inmates in Minnesota rank the sever­
ity of various criminal sanctions and which particular 
sanctions they judge equivalent in punitiveness. The 
authors also explore how inmates rank the difficulty 
of commonly imposed probation conditions and which 
offender background characteristics are associated 
with perceptions of sanction severity. 
Us~ng Day Reporting Centers as an Alternative 

to Jail.-An intermediate sanetion gaining popular­
ity is day reporting in which offenders live at home and 
report to the day reporting center regularly. Authors 
David W. Diggs and Stephen L. Pieper provide a brief 
history of day reporting centers and explain how such 
centers operate. They describe Orange County, Flor­
ida's day reporting center, which is designed to help 
control jail overcrowding and provide treatment and 
community reintegration for inmates. 

Locating Absconders: Results From a Random­
ized Field Experiment.-Absconders are a problem 
for the criminal justice system, especially for proba­
tion agencies responsible for supervising offenders in 
the community. Authors Faye S. Taxman and James 
M. Byrne discuss how the Maricopa County (Arizona) 
Adult Probation Department addressed the problem 
by developing a warrants unit devoted to locating and 
apprehending absconders. They present the results of 
a randomized field experiment designed to test the 
effects of two different strategies for absconder loca­
tion and apprehension. 

Rehabilitating Community Service: Toward 
Restorative Service Sanctions in a Balanced Jus­
tice System.-While community service sanctions 
used to be regarded as potentially rehabilitative inter­
yentions for offenders, now they are often used as a 
punitive "add-on" requirement or not clearly linked to 
sentencing objectives. Authors Gordon Bazemore and 
Dennis Maloney argue that community service could 
be revitalized by developing principles and guidelines 

1 

for quality and performance based on a clear sanction­
ing policy and intervention mission. They propose 
restorative justice as a philosophical framework for 
community service and present the "Balanced Ap-
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An Analysis of Home Confinement as a 

Sanction 
By STEPHEN J. RACKMILL 

Chief United States Probation Officer, Eastern District of New York 

I N 1988, in Addison County, Vermont, the Honor­
able Frances McCaffrey stunned an already 
cynical public when he imposed an innovative 

but controversial sentencing sanction on a cOllvicted 
cocaine peddler who stood before him for punish­
ment. The defendant, at 26, had been a student at 
Middlebury College and was known on campus as 
the "pharmacist" in view of his drug dispensing capa­
bilities. What made this defendant unique was that 
John Zaccaro, Jr., was the son of the 1984 Demo­
cratic Vice Presidential candidate, Geraldine A. Fer­
raro, and the product of an affluent, influential 
background. With his defense lawyers at his side, 
defendant Zaccaro was sentenced to serve 4 months 
of a one-to-five-year suspended prison term under 
house arrest rather than behind bars. 

Within a short time, the media discovered that Zac­
caro was serving his period of house arrest in a $1,500-
a-month luxury apartment in Burlington, Vermont, 
which included cable television, maid services, and 
privileges at the neighboring YMCA. When inter­
viewed, the prosecutor, John Quinn, stated that house 
arrest is ajoke and concluded that Zaccaro was, for the 
most part, not being punished but grounded for 90 
days. Expressing the view that Zaccaro's incarceration 
under an experimental program was making a mock­
ery of the jail sentence, a spokesperson for Vermont's 
then Govemor, Madeline M. Kunin, stated, "We will 
take a look and maybe we will make some changes."l 
In spite of the protestations, Zaccaro successfully com­
pleted the program without incident. 

In a recent, celebrated case, arms dealer Adnan 
Khashoggi was released under house arrest after post­
ing $10 million bail following an indictment on charges 
of mail fraud and obstruction of justice for allegedly 
helping Ferdinand and Imelda Marcos plunder the 
Philippine Treasury. The decision to release 
Khashoggi under house arrest caused substantial con­
troversy: 

In July, Mr. Khashoggi traded a 75 sq. ft. cell at the Metropolitan 
Correctional Center in Manhattan for his 30,000 sq. ft. luxury 
Fifth Avenue apartment overlooking the spires of St. Patrick's 
Cathedral-complete with n swimming pool. The Saudi arms 
dealer wears the band on his right ankle according to officials in 
the U.S. Marshal's Office. The 54-year-old defendant was origi­
nally restricted to the court's jurisdiction-New York City and 
surrounding northern suburbs-which apparently affords him 
access to many of the city's posh watering holes. His hours are 
loosely restricted, too. He must remain home from 1:00 a.m. to 
8:00 a.m. He received the court's permission to make holiday trips 
to Aspen, Colorado and his family home in Ft. Lauderdale, 
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Florida, one of the twelve residences he owns throughout the 
globe.2 

In this era of increasing public outrage concerning a 
growing crime problem-and a Presidential commit­
ment to wage a war on drugs-were the court's contro­
versial dispositions in these two cases merely 
anomalies or were they balanced attempts to find 
suitable alternatives to incarceration? In sentencing 
jurisdictions throughout the country, judges are being 
faced with balancing such competing objectives as 
public safety, humaneness, and the assurance of of­
fender accountability, while confronting accelerating 
increases in prison overcrowding and a political com­
mitment to incapacitation and retributive justice. 

The Probation and Pretrial Services Division of the 
Administrative Office of the United States Courts 
points out that the use of house arrest and electronic 
monitoring equipment is increasing as an alternative 
to pretrial detention. During 1989, 185 defendants 
were placed on electronic monitoring in the Federal 
system. Judicial officers are beginning to use house 
arrest and curfew as mechanisms to release offenders 
who otherwise may be confined to localjails.3 

In discussing the rationale for home confinement for 
pretrial defendants, the Administrative Office of the 
United States Courts makes the following declaration: 

The purpose of home confinement is to provide, in concert with 
pretrial services supervision, an alternative to detention for those 
persons whose non-appearance or danger to community safety 
cannot be controlled by less restrictive release conditions. Pun­
ishment is not appropriate for persons presumed innocent; there­
fore, home confinement is not used to punish, only to assure 
appearance and community safety.4 

In addition to providing cost-effective alternatives to 
incarceration at the pretrial and sentencing stages of 
the process, home confinement programs are being 
used at the Federal level as a method to release inmates 
from custody before their scheduled parole release 
date. On March 3, 1986, the United States Parole 
Commission implemented an experimental program 
to provide an alternative to community correction 
center residence during the 60-day period before the 
parole release date. This "Curfew Parole Program" 

... is designed for prisoners who would otherwise qualify for 
community treatment center residence, but who have acceptable 
release plans and do not require the support services provided by 
the community treatment center. Under this program, qualified 
and approved prisoners have their release date advanced for up 
to 60 days on the condition that they remain at their place of 
residence between the hours of 9 p.m. and 5 a.m. every night 
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unless they are given ~ermission in advance by their supervising 
U.S. probation officer. 

On November 1,1987, the United States Sentencing 
Commission implemented sentencing guidelines 
which allowed for the imposition of home confinement 
as an alternative to probation and supervised release. 
("Supervised release" is a post incarceration period of 
community supervision implemented by the probation 
service under court jurisdiction.6

) Also, Congress in 
November 1990 enacted legislation to provide a 
mechanism to allow the Federal Bureau of Prisons to 
release inmates up to 6 months earlier than scheduled 
under a term of home confinement.7 

Based upon the foregoing, it is apparent that home 
confinement is being used as a viable pretrial release 
and sentencing option as well as a condition of early 
post incarceration release. With this backdrop, this 
article explains what home confinement is and how 
electronic monitoring is used in conjunction with it. 
The article discusses the cost advantages of home 
confinement and analyzes legal issues which have 
been raised regarding this sentencing option. Practi­
cal matters are also addressed, including criteria for 
selecting offenders to participate in home confine­
ment, the appropriate duration for home confinement, 
and requirements for staffing home confinement pro­
grams. 

Defining Home Confinement 

The concept of home confinement is relatively am­
biguous. Home confinement may range from evening 
curfew to detention during all nonworking hours to 
continuous incarceration at home. Monitoring tech­
niques may range from periodic visits or telephone 
calls to continuous monitoring with electronic equip­
ment. Home confinement options produce various de­
grees of offender control, and jurisdictions vary in the 
manner in which they implement these programs. 

Curfew has been described as a type of home con­
finement requiring subjects to remain at home during 
specific timeframes, although generally in the eve­
ning. Home detention is more severe than curfew, 
requiring offenders to remain at home at all times 
except for certain specified periods. Exceptions allow 
travel for religious services, work, education, correc­
tional treatment, shopping for food, and medical emer­
gencies. Home detention tends to be strictly enforced 
and provides significant control over an offender's 
movement. 

The most severe home confinement sanctions may 
be characterized as home incarceration in which of­
fenders are required to remain in their homes with 
even more limited exceptions for such fundamental 
needs as religious services or medical care. Since the 
major objective of this form of detention is to punish 

the offender, even vif.liHng hours may be restricted. 
Given current prison overcrowding, this intermediate 
sanction has been well accepted. It contains aspects 
of rehabilitation within the framework of punishment 
and specific deterrence. Asserted to be a cost-effective 
alternative to imprisonment, its use has been ex­
panded by the development of electronic monitoring 
programs.s 

Electronic Monitoring 

Technologically, electronic monitoring dates back to 
1964 when an electronic telemetry system based on a 
triangulation process using radio signals to locate 
vessels was modified for possible criminal justice ap­
plications. This technology was refined by Ralph 
Schwitzgebel and described in Behavioral Science.9 

During the mid-1960's, electronic monitoring systems 
were used to determine the location of parolees, men­
tal patients, and research volunteers in Boston, Mas­
sachusetts. The initial systems were set up using 
multiple receivers to trace movement throughout 
specified areas. The number of receivers used and 
transmission characteristics of the environment were 
based upon the size of the monitored area.lO 

Two more current monitoring systems require tele­
phone lines to communicate between an offender's 
residence and a central location. The first type is 
described as an active system and consists of a trans­
mitter, a receiver-dialer unit, and a central computer 
or receiver. In this system, the transmitter is strapped 
to the offender and broadcasts an encoded signal to a 
receiver situated in the offender's home. The receiver 
is connected by telephone to the central computer or 
receiving unit. When the transmitter, worn by the 
offender, is within range of the receiver, the system 
indicates the offender's location. When the offender 
leaves the range of the unit, the signal from the trans­
mitter is not received, which indicates an absence. The 
absence is then transmitted to the central computer 
telephonically. An attendant at the central computer 
station monitors the signals, comparing them to the 
offender's prearranged schedule and reporting 
breaches to the correctional agency. 

A second type of unit using telephone lines consists 
of a central office computer, an encoder device, and a 
verifier box. In this type of system, referred to as a 
passive system, the offender wears the encoder device 
on either the wrist or ankle. A remote computer is 
programmed to generate random telephone calls to the 
offender, who is required to provide voice identification 
and then insert the encoder device into the verifier box 
to confirm the offender's identity. 'I'he verifier box tests 
the encoder for a specific code implanted in the brace­
let that positively identifies the offender. The system 
provides a report when the phone is not answered or 
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if a busy signal is received for an extended period. It 
also signals a default if an offender fails to insert the 
encoder device into the verifier box properly. Elec­
tronic analysis of offender voice samples stored in the 
central computer detects impostors. 

Essentially, the difference between the two systems 
is that the active system operates continuously, moni­
toring the offender from the time the offender arrives 
home until his or her departure. The passive system 
verifies the offender's presence only at selected times 
when random telephone calls are made from the cen­
tral office. l1 

Since 1984, 20 states have placed 45 electronic moni­
toring programs in operation, and the number contin­
ues to mushroom as manufacturers of the equipment 
aggressively market their goods and services while 
simultaneously refining their products. The technol­
ogy is regularly revised in order to ensure report 
validity and minimize equipment malfunctions.I2 

Cost Effectiveness of Home Confinement 

From a cost-benefit perspective, home confinement 
has advantages: 

Assuming the officers in charge had a limit often cases to monitor, 
building in a pay differential for what would clearly be an 
irregular schedule of hours, the cost per offeilder on an annual 
basis might well be $2,500 as compared to an average often times 
that amount for a year of imprisonment. I3 

Moreover, indirect savings result from the offender's 
ability to support his or her family while on home 
confinement. Wide-scale implementation of home de­
tention affects welfare costs in that tax revenues col­
lected by the state can also offset costs if the offender 
is capable of maintaining employment.I4 

House arrest is cost-effective because government 
not only saves the yearly cost of housing an offender 
($10,000-$15,000 per year) but also the construction 
cost of new prison space at approximately $50,000 per 
bed. Peters ilia points out, however, that the initial cost 
of an electronic monitoring program may not necessar­
ily be inexpensive. Because firm~' are attempting to 
recoup development costs, initi~.l equipment pur­
chases are quite expensive.I5 The following is an as­
sessment of the electronic monitoring experience in 
Kenton, Kentucky: 

Kentucky spent about $30,000 to purchase 12 electronic moni­
tors. A cost evaluation of the program after 6 uil:mths concluded 
that the electronic monitoring had cost the county $10,000-
$20,000 more than it would have spent if the twenty-three 
persons monitored had been sent to jail instead. However, if the 
system is used for twelve persons for an entire year, the cost 
comparisons reverse, and the county would save about $65,000.16 

It is also extremely important to recognize that this 
analysis relates to expenditures during the mid-
1980's. Since then, based upon my observations as a 
probation administrator, the cost of equipment has 

significantly decreased due to extensive competition 
among vendors. 

In more than two-thirds of the jurisdictions that use 
electronic monitoring, costs are reduced because fees 
are charged to offenders capable of meeting payment 
schedules. The fees vary with half of the programs 
charging between $100 and $300 per month. A quarter 
of the programs charge fees less than $100, and an­
other quarter charge in excess of$300. The highest fee 
was $450 per month for the lease of electronic moni­
toring equipment. I7 

Oftentimes, fees based upon sliding scales are 
charged offenders, and such fees have financed entire 
house arrest programs. According to the San Diego 
Probation Department, fees covered the purchase of 
85 bracelets, as well as the cost of the computer used 
to monitor offenders and the salary of two probation 
officers assigned to oversee the program: 

In contrast, it costs $28.00 daily to house a person in the county 
work-furlough detention center with about half of that fee being 
paid by the offender-and $43.00 per day to feed, clothe and guard 
jail inmates, according to Probation and Sheriff's Department 
figures. That latter figure, moreover, does not include the jail's 
multimillion-dollar construction costs-dramatically widening 
the price differential. 18 

The Eastern District of New York Probation Depart­
ment submits that house detention, instead of prison, 
is cost-effective from the perspective of governmental 
expenditures. In 1986, the average annual cost of 
imprisoning an individual was $15,468.70. Estimating 
that one officer could monitor a specialized caseload of 
25 house detainees who would otherwise be impris­
oned, the annual savings would be $386,717, less the 
probat.ion officer's $50,000 salary. This produces a net 
savings of $336,717 per year on costs to the govern­
ment. (These data did not incorporate expenses that 
would be incurred if electronic monitoring equipment 
were used.)19 During fiscal year 1993, the Administra­
tive Office of the United States Courts awarded a 
national electronic monitoring contract to a vendor at 
substantially reduced costs for these services. 

Criteria for Selecting Offenders 

Based upon a variety of traditional sentencing fac­
tors, jurisdictions have developed varied selection cri­
teria for assessing offender eligibility for home 
confinement programs.Various jurisdictions have 
screening programs geared to assess risks which usu­
ally preclude certain categories of serious or repeat 
offenders from entering the programs. Some programs 
have used objective, risk-scoring mechanisms which 
consider factors such as violence, substance abuse, 
unstable interpersonal relations, immigration issues, 
extensive prior records, and unstable employment his­
tories.20 
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The Probation Department of the United States 
District Court for the Eastern District of New York 
offers the following general criteria for selecting of­
fenders for home confinement: 

House detention should be used very selectively. It should never 
be used for defendants involved in crimes of violence or crimes 
using firearms. It would not be suitable for defendants with a 
history of current heroin or cocaine usage. It would be inappro­
priate for drug sellers. In general, house detention should not be 
used with any defendant who could be considered a danger to the 
community, i.e., one offering a substantial risk offurther criminal 
activity.21 

In selecting individuals for early parole into an elec­
tronic monitoring program, the United States Parole 
Commission set the following criteria: 

The program was restricted initially to individuals paroled by the 
Commission, but was later expanded to include individuals who 
were originally denied parole but who were not classified as 
"poor" risks (as measured by the salient factor score) and had not 
committed a drug distribution offense rated as category six or 
higher (in accordance with the Commission's offense severity 
rating).22 

While some propose the use of house arrest as an 
alternative measure for offenders perceived to be non­
violent, researchers strongly recommended that seri­
ous violent offenders and predatory property offenders 
never be placed in house arrest programs.23 

Duration of Home Confinement 

There has been a good deal of controversy concern­
ing the length of time an offender should be required 
to stay at home. This affects the length of the sentence 
if the court is attempting to equate the home confine­
ment punishment to a 24-hour-per-day traditional pe­
riod of incarceration. 

Researchers have determined that long sentences 
can lead to "cabin fever." A survey of probation person­
nelled to the conclusion that a 6-month limit on home 
incarceration was appropriate. The survey revealed 
that in home confinement situations, oftentimes, liv­
ing with others created problems and family conflicts 
when offenders were required to remain at home all 
day and evening. Probation personnel believed that 
when offenders were allowed to leave for specific time­
frames, scheduling became critical, and problems de­
veloped when scheduling was vague and ambiguous. 
Officers stressed the need to ensure the integrity of the 
home confinement program by setting specific sched­
ules 'with periodic verification. The planning enabled 
officers to develop individualized supervision pro­
grams accommodating the assorted needs and life­
styles of the diversified offender populations they 
serviced. Generally, there was a good deal of telephone 
contact between offenders and the probation depart­
ment to ensure effective communication and eliminate 
potential problems arising from scheduling changes 
and deviations.24 

In the Probation Department for the Eastern Dis­
trict of New York, offenders are provided with special 
conditions of probation detailing their obligations 
while under house detention. Offenders are allowed to 
work but must return home promptly at the end of the 
workday. They are permitted to leave home for neces­
sary medical and dental services as well as for weekly 
religious observance and for food shopping, ifno other 
family member is available for this function. Offenders 
are permitted to have visitors and obviously are per­
mitted to leave the residence in a life-threatening 
emergency such as a fire in the dwelling. 

The conditions point out that the offenders must at 
all other times be restricted to the confines of the 
home. Their presence is checked through an electronic 
monitoring system, frequent unannounced home vis­
its, and telephone calls by probation personnel. In 
order to maintain the integrity of the supervision 
process, the offenders are required to provide detailed 
data relating to employment schedules and their 
routes to and from work, as well as a daily log which 
is reviewed periodically by the Probation Department. 
Thus, all movements outside the home must be cleared 
in advance by the Probation Department. The offend­
ers are also made fully aware of their responsibility to 
answer the phone. Additionally, they are not permitted 
call forwarding service and are advised to secure call 
waiting service. This enables the offender to place one 
call on hold while answering another in order to en­
sure easy access by the Probation Department. 

Pre approved schedules are submitted to the central 
computer location in electronic monitoring cases, and 
the central station audits the transmission reports 24 
hours per day, 7 days per week. The procedures for 
violations usually require the central station to at­
tempt to establish contact with the offender. If it 
confirms an unauthorized absence, the central station 
notifies a probation officer who is on call and required 
to investigate the breech further. Offenders may, in 
fact, be home. Field trips to homes have occasionally 
revealed that the breeches were the result of either a 
power surge or equipment malfunction.25 

Staffing Requirements 

Implementing home detention and electronic moni­
toring programs generally requires significant admin­
istrative changes affecting personnel policy, 
revocation procedures, and relationships with other 
components of the criminal justice system. A major 
issue concerning implementation is the procedure re­
quired in the event a violation is reported. Among the 
administrative options to be considered in the event of 
a violation are: simply a computer record of the viola­
tion, a followup with a phone call to determine the 
offender's presence, and personal verification via a 
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home visit in order to determine whether the report is 
accurate. Taking into consideration the possibility of 
a false alarm, the last alternative is the most appro­
priate but is costly and creates significant personnel 
problems. 

Probation officers are not traditional law enforce­
ment officers and do not provide a 24-hour-per-day 
service. Since violations frequently occur during the 
evening and on weekends, officers must be on call 
throughout the week in order to respond in a timely 
manner. Morale problems may result if officers are not 
compensated for working extra hours. Personnel poli­
cies and employee attitudes have to be significantly 
modified in order to enforce the conditions of supervi­
sion effectively. These issues can also become a source 
of problems if highly educated and trained probation 
officers eventually begin to perceive themselves as 
performing only surveillance functions. They fre­
quently may be responding to false alarms, and these 
activities can become extremely dangerous if officers 
are visiting high crime areas during off-hours without 
proper training and equipment.26 In assessing staffing 
needs and community protection, one writer submits: 

Community protection, however, can be facilitated only by main­
taining a pool of well-trained probation officers operating at a low 
detainee to supervisor ratio. In the Florida Community Control 
Program, the maximum caseload for a team of one surveillance 
officer and one supervising officer is forty offenders. Even if house 
arrest programs have enough supervisory personnel, training 
presents another potential obstacle. House arrest surveillance 
involves assuring strict compliance with severe limitations on the 
offenders' freedom of movement; hence, supervising probation 
officers will have to assume a greater policing function than those 
assigned to ordinary probation duty. Whether or not probation 
departments have the financial and human resources to train and 
maintain staffs for home confinement programs on a broad scale 
remains to be seen.27 

In conjunction with staffing issues, administrators 
are required to work with the court and prosecutors to 
develop uniform standards for reporting violations of 
home confinement. Budget cuts in programs and the 
increasing number of individuals on supervision have 
made careful planning by administrators and support 
by judges and prosecu1Jjrs crucial. Unless administra­
tors plan properly, set clear criteria for the selection of 
offenders and the duration of surveillance, and adopt 
appropriate procedural guidelines, the benefits of the 
technology may be significantly reduced. 

Legal Issues 

Home confinement symbolizes public disapproval 
and provides a form of social stigmatization. This is 
consistent with current criminological precepts of de­
terrence, retribution, and proportionality between of­
fense and appropriate punishment. The purposes of 
home confinement are diverse, and the specific restric­
tions imposed through it determine how intrusive and 

punitive the sanction is. Without explicit statutory 
authority to impose home confinement as a condition 
of supervision, appellate courts may determine that 
such a sentence constitutes an abuse of judicial discre­
tion: 

Although house arrest is a less severe and less punitive restric­
tion than probationary detention in a prison setting, it remains 
a unique and controversial deprivation of liberty. By its very 
nature, the house arrest sanction imposes a regime of intrusive 
confinement. Unless a broader view of probation becomes wide­
spread, the implementation of this novel sanction will be facili­
tated by the enhanced credibility and recognition that may derive 
from explicit statutory endorsement.28 

It has been recognized that probationers and parol­
ees have diminished rights. Courts nevertheless have 
established that probationers do have a number of 
constitutionally protected rights that can possibly be 
violated by the state's coercive power. Generally, the 
authority to grant probation has led to broad discre­
tion in determining conditions. Restrictions have in­
cluded warrantless searches by probation officers, 
restrictions on travel and association, and regulation 
of employment and choice of residence. Courts have 
upheld these restrictions as reasonable.29 The general 
elements for establishing the validity of a probation 
condition are clarity, reasonableness, and institutional 
requirements aimed at either rehabilitating the of­
fender or ensuring the protection of society. Addition­
ally, without a showing of a reasonable relationship 
between a condition of release and the purpose of 
release, the abridgement of a fundamental right will 
not be tolerated30

; 

Arguably, the wearing of an electronic device is protective of 
society and rehabilitative of the individual. Setting a curfew for 
a convicted offender might protect society and instill a sense of 
discipline which can be rehabilitative for the probationer. Clarity 
of conditions poses no problem in electronic surveillance cases 
because the client obviously knows what is happening and how 
the condition might be breached. Where the practice may run into 
probable difficulties is in the reasonableness and constitutional­
ity requirements. Reasonableness is closely linked to the equal 
protection provision of the Fourteenth Amendment, basically 
meaning that the requirement be fair and just. There is nothing 
inherently unfair or unjust with electronic surveillance when 
viewed in isolation, but when applied to an aggregate where 
financial capability becomes a determinant to obtaining proba­
tion, equal protection considerations might arise, particularly 
when no provisions are made for accommodating indigent defen­
dants.31 

With regard to electronic surveillance infringing 
upon an offender's right to privacy, rulings have deter­
mined that this form of monitoring does not breach 
this right. To argue that the electronic device would 
violate the right against self-incrimination i.s refutable 
with the recognition that the use of an electronic 
device is not testimonial self-incrimination but physi­
cal in nature.32 Additionally, the use of an ankle device 
is not a form of cruel and unusual punishment, and 
the user is not subjected to any significant humiliation 
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or degradation. Upon analysis, compared to incarcera~ 
tion, home detention would be perceived as much less 
restrictive and humane. There are, however, unclear 
equal protection issues. A challenge could be made that 
an indigent offender may be considered ineligible for 
a period of probation with electronic surveillance due 
to his inability to defray the costs. Seemingly, jurisdic~ 
tions would have to provide funding in order to ensure 
that eligibility for participation was universal and not 
predicated upon an offender's ability to pay.33 

When courts assess challenges to conditions of house 
arrest, they must adopt a stance that cautiously bal~ 
ances the state's interest in imposing home confine~ 
ment against the liberty interests of the offender as 
they relate to constitutional safeguards. Thus, sen~ 
tencing courts must consider first amendment rights 
and conditions. If they do not provide opportunities for 
offenders to gain permission to t.ravel for religious 
purposes, this might constitute an abridgement of 
religious freedom and could be considered unconstitu­
tional. Offenders who suddenly develop religion upon 
an order of house arrest should be suspect and super­
vised cautiously to determine if they are violating 
travel restrictions. Deprivation of association has gen­
erally been held as a consequence of the restrictive 
nature of probation as long as it is related to rehabili­
tation and the prevention ofrecidivism.34 

There have been several recent cases concerning 
credit for jail time for periods spent in home confme­
ment as part of a probation sentence or pretrial condi­
tion. In New York, a court held that home confinement, 
as a condition of probation, does not entitle the defen­
dant to jail time for the period of probation spent in 
home confinement. This decision was reached after the 
court analyzed Section 70.30(3) ofthe New York State 
Penal Law pertaining to the term "in custody" which 
relates to jail credit entitlements credited to penal 
sentences.35 In an Alaskan case, a court held, "We 
think that under certain circumstances, the restraints 
imposed as conditions of probation may be so substan~ 
tial that the defendant is, in legal effect, 'in custody' 
although on probation confinement need not be penal 
in nature to be custodial."36 

A recent Federal case challenging jail credit while 
on house detention held that an offender should not be 
granted credit for time spent confined to his residence 
prior to self~surrender, since it would be contrary to 
statutory law and fly in the teeth of common sense.37 

Additionally, conditions imposed un a defendant.'s ap­
peal bond, which included electronic monitoring home 
confinement, were determined not to constitute offi~ 
cial detention for subsequent jail time credit.3s 

In another New York case, the court concluded that 
the computer report in conjunction with a defendant's 
admission was adequate in establishing a violation of 

home confinement. It was pointed out that there may 
be a need for more scientific and technical testimony 
in the event an offender does not admit the violation.39 

This view could require probation personnel to make 
home visits when breaches are reported electronically. 
This would ensure that computer-generated reports 
are not subject to challenges for possible technological 
malfunctions if the violation action is contested. 

Conclusions and Unresolved Issues 

A number of issues have been addressed in this 
article concerning the concept and implementation of 
home confinement. Renzema and Skelton submitted 
that home confinement is cost-effective; however, 
these programs have a number of indirect costs that 
have not been quantified with specificity. In mid-1987, 
there were 826 offenders on monitoring devices. As of 
February 1989, the number had grown to 6,490 nation­
wide.40 

With the programs proliferating in jurisdictions 
throughout the country, numerous offenders placed on 
electronic monitoring have committed more serious 
offenses thian those of previous years. These re­
searchers further inform that typical offenders are 
burglars, drug offenders, and major traffic violators. 
Most noticeably, the proportion of offenders who have 
committed violent crimes nearly doubled between 
1987 and 1989 from 5.6 percent to 11.8 percent. A 
survey disclosed that the median age in 1989 was 29.1 
years with women representing 10.4 percent <if the 
monitored population. Finally, in assessing the suc­
cess of the programs, when evaluating risk assess­
ments on electronic monitoring, there was very little 
difference among offense categories with the exception 
of traffic offenders. The National Institute of Justice 
study concluded that this group generally committed 
fewer technical violations and new offenses than other 
individuals under electronic monitoring supervision. 
Their supervision terms were, however, shorter than 
the others, which may have minimized their risk for 
technical and new offense violations.41 

The study found no significant difference in outcomes among 
programs that primarily supervise probationers, inmates or of­
fenders on parole or in community corrections. All had successful 
termination rates of between 74.3% and 76.0%.42 

When electronic monitoring was used for pretrial 
offenders in the Federal system during fiscal year 
1989, only 9 cases out of 168 failed to appear for a 
failure rate of 5.4 percent. This compares to a 2.8 
percent failure for all other offenders; however, those 
placed on electronic monitoring were presumably per­
ceived as presenting a greater risk of flight or danger 
to the community. The rearrest rates for the electronic 
monitoring cases were 3.6 percent for felonies and 2.4 
percent for misdemeanors compared to the national 



~~-----------------------------------------------------

HOME CONFINEMENT 51 

rates of 1.9 percent and 1.0 percent for unmonitored 
cases. Once again, the issue of greater risk may be the 
variable that resulted in the increased rearrest rates. 43 

House arrest may compromise public safety, since 
offenders have the capacity to continue their criminal 
activity while at home. The sanction cannot guarantee 
crime-free living. This often depends upon an of­
fender's willingness to comply with the conditions of 
supervision and the capabilities of the supervising 
service. It has also been proposed that house arrest 
may widen the correctional net, since it could be used 
as an adjunct to the sentences normally imposed, 
thereby increasing the intensity of the sanction and 
costs. Conversely, the punishment may not have a 
deterrent effect, since its crime preventive effects do 
not achieve the same objectives as total incarceration. 
Bias and racial issues may be other concerns, as there 
could be a disproportionate number of affluent white­
collar offenders participating in these innovative pro­
grams.44 

The Administrative Office of the United States 
Courts (1993) reports that the average annual per 
capita cost of housing an inmate in a Federal penal 
facility was $20,803 during fiscal year 1992.45 This 
amount does not include collateral expenses such as 
defendants' public assistance cost, tax losses, and 
prison construction expenses to house these offenders. 
By the end of 1991, there were 823,414 individuals 
under penal jurisdiction. The growth rate represents 
an increase in prison populations of 150 percent since 
1980 and translates into a need for approximately 
1,000 new prison bed spaces weekly.46 It was reported 
that in mid-year 1991, local jails held 422,609 persons, 
101 percent over the rated capacity of the Nation's 
jails.47 

With these issues in mind, it can be concluded that 
a strong commitment must be made to programs de­
signed to develop meaningful st\"ategies to combat the 
problems of prison overcrowding. This can only be 
done by exploring other methods that will safely con­
trol eligible offenders within the community. As U.S. 
District Court Judge Jack Weinstein stated: "long 
prison terms, and imprisonment for more and more 
persons, cannot be borne indefinitely. Other controls 
to prevent crime, social policies to avoid criminality, 
and alternative punishments are essential:48 

In order to accomplish these objectives, community 
correctional agencies must be adequately staffed, 
funded, and provided with state-of-the-art equipment 
and technological assistance. An unwillingness to al­
locate adequate resources will result not only in con~ 
tinued cynicism toward innovative alternatives but 
will also create the possibility of compromising public 
safety due to poor plannilllg and fiscal short-sightedness. 
In this regard, an orgalllizational inability to use this 

option judiciously became the subject of negative pub­
licity when Federal prosecutors in the Southern Dis­
trict of New York denounced electronic monitoring 
devices used to track defendants on bail after two 
reputed high-profile organized criminals fled. Authori­
ties later contended that if defendants pose a risk of 
flight or community danger, the use of this alternative 
was extremely problematic and subject to abuse.49 

Similarly, under mounting political pressure from 
the New Jersey legislature following several highly 
publicized negative experiences that compromised 
community safety, the embarrassed commissioner of 
the state department of corrections abandoned the 
early release pr.ogram of electronic monitoring in spite 
of the beneficial budgetary implications.50 

Presently, probation supervision accounts for ap­
proximately 60 percent of the 4.3 million adults serv­
ing a sentence. About half of these probationers were 
convicted of felonies. Researchers determined that 
within 3 years, two in three of these offenders were 
either arrested for a new felony or charged with vio­
lating their supervision conditions. 51 

Innovative correctional programming requires ex­
tremely careful screening of participants, uncompro­
mising resource allocation, sophisticated program 
design, and a total willingness to withstand adverse 
media exposure and political pressure. Without these 
ingredients, the future of widespread house detention 
as a true alternative to prison is bleak, as far too many 
are still haunted by the memory of Willie Horton and 
his impact upon the political arena. 

Taking into consideration the many unresolved is­
sues raised in this article, it is submitted that further 
research is necessary under strict methodological 
standards to evaluate the effectiveness of home con­
finement. Only then can decisionmakers truly deter­
mine the feasibility of this correctional alternative and 
its total impact and consequences. 
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