If you have issues viewing or accessing this file contact us at NCJRS.gov.

LT

Bt s e

148328
148336

What Punishes? Inmates Rank the Severity of Prisox vs. Intermediate
CaANCtIONE. s et vveternennrstsesesnacencessasossssssssonasssnssssanns Joan Petersilia

Elizabeth Piper Deschenes

Using Day Reporting Centers as’tan Altqgmhve‘ to. J axl ..... coeens ceesaan David W. Diggs
. - Stephen L. Pieper

Locating Absconders: Results From a %gg;lor‘;‘xj‘ze;!li,‘ield Experiment ... FayeS. Taxman
' cr o : James M. Byrne

Rehabilitating Community Seri}icem‘fﬁhiﬂmiels'tb?@til"?fﬁer"ice
Sanctions in a Balanced Justice System............cooiiiiiinl, Gordon Bazemore
Dennis Maloney

The Mirmont Evaluation: Drug Treatment as a Condition of Pretrial
Release..coverreinnsoracssarssanns Cesecreessesenareaas ceesensssse. ThomasJ. Wolf

An Analysis of Home Confinement asa Sanction .....cccvivnevnann Stephen J. Rackmill

gainst Certain Offenders in the Labor Movement: A
DUS.C.504. .00 iirinirninncsnnsnsannanes cesssesssess Arthur L. Bowker

leology of Black Correctional Officers.in Georgia......... John A. Arthur

Military Atmosphere of Boot Camps........ teeasaneas ... John P. Keenan
R. Barry Ruback
Judith G. Hadley

—Intensive Rehabilitation Supervision: The Next
in Community Corrections...... evssensssssnssssssssessss Paul Gendreau

Francis T. Cullen
James Bonta

e Law”—LSD Sentence Modifications Raise
ith §1B1.10 Procedure ............ csssessesesssss Catharine M. Goodwin

MARCH 1994




ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

L. RALPH MECHAM, DIRECTOR
EUNICE R. HOLT JONES, CHIEF OF PROBATION AND PRETRIAL SERVICES

EDITORIAL STAFF

MICHAEL J. KEENAN
Deputy Chief of Probation and Pretrial Services
Executive Editor
KAREN S. HENKEL
Editor

ADVISORY COMMITTEE

WILLIAM E. AMOS, ED.D., Professor and Coordina-
tor, Criminal Justice Program, North Texas
State University, Denton

J, E. BAKER, Federal and State Corrections Ad-
ministrator (Retired)

RICHARD A. CHAPPELL, Former Chairman, U.S.
Board of Parole, and Former Chief, Federal
Probation System

ALVIN W. COHN, D. CRIM.,, President, Administra-
tion of Justice Services, Inc., Rockville, Mary-
land

DANIEL J. FREED, Professor, Yale Law School

DANIEL GLASER, PH.D., Professor of Sociology,
University of Southern California

SusaN KRUP GRUNIN, PH.D., Regional Adminis-
trator, Probation and Pretrial Services Divi-
sion, Administrative Office of the U.S. Courts

M. KAY HARRIS, Assistant Professor of Criminal
Justice, Temple University

PETER B. HOFFMAN, PH.D., Principal Technical
Advisor, U.S. Sentencing Commission

I.LoYD E. OHLIN, PH.D., Professor of Criminology,
Harvard University Law School

MILTON G. RECTOR, President Emeritus, National
Council on Crime and Delinquency, Hacken-
sack, New Jersey

GEORGE J. REED, PH.D., Former Chairman, U.S.
Board of Parole, and Professor of Criminal
Justice, Point Loma Nazarene College, San
Diego, California

IRA P. ROBBINS, Professor of Law, The American
University, Washington, DC

THORSTEN SELLIN, PH.D., Emeritus Professor of
Sociology, University of Pennsylvania

CHARLES E. SMITH, M.D,, Professor of Psychiatry,
The School of Medicine, University of North
Carolina, Chapel Hill

MERRILL A. SMITH, Chief of Probation (Retired),
Administrative Office of the U.S. Courts

Federal Probation is formatted and typeset by Ronald Jackson, electronic publishing editor, Printing, Mail, and Records Management

Branch, Administrative Office of the U.S. Courts.

Federal Probation (ISSN 0014-9128) is published quarterly in March, June, September, and December. All aspects of corrections and
criminal justice come within the fields of interest of Federal Probation. The journal wishes to share with its readers all constructively
worthwhile points of view and welcomes the contributions of persons—including those from Federal, state, and local organizations,
institutions, and agencies~~who work with or study juvenile and adult offenders. Authors are invited to submit articles describing
experience or significant findings related te the prevention and control of delinquency and crime.

Permission to quote is granted on condition that appropriate credit is given to the author and Federal Probation. Information
regarding the reprinting of articles may be obtained by writing to the editor.

Postmaster: Please send address changes to the editor at the address below.

FEDERAL PROBATION
Administrative Office of the United States Courts
Washington, DC 20544

Telephone: (202) 273-1620

Second-Class Postage Paid at Washington, DC, and additional offices
Publication Number: USPS 356-210



A JOURNAL OF CORRECTIONAL PHILOSOPHY AND PRACTICE
Published by the Administrative Office of the United States Courts

VOLUME LVIII

MARCH 1994

NUMBER 1

This Issue in Brief

What Punishes? Inmates Rank the Severity of
Prison vs. Intermediate Sanctions.—Are there in-
termediate sanctions that equate, in terms of punitive-
ness, with prison? Authors Joan Petersilia and
Elizabeth Piper Deschenes report on a study designed
to examine how inmates in Minnesota rank the sever-
ity of various criminal sanctions and which particular
sanctions they judge equivalent in punitiveness. The
authors also explore how inmates rank the difficulty
of commonly imposed probation conditions and which
offender background characteristics are associated
with perceptions of sanction severity.

Using Day Reporting Centers as an Alternative
to Jail.—An intermediate sanction gaining popular-
ity is day reporting in which offenders live at home and
report to the day reporting center regularly. Authors
David W. Diggs and Stephen L. Pieper provide a brief
history of day reporting centers and explain how such
centers operate. They describe Orange County, Flor-
ida’s day reporting center, which is designed to help
control jail overcrowding and provide treatment and
community reintegration for inmates.

Lecating Absconders: Results From a Random-
ized Field Experiment.—Absconders are a problem
for the criminal justice system, especially for proba-
tion agencies responsible for supervising offenders in
the community, Authors Faye S. Taxman and James
M. Byrne discuss how the Maricopa County (Arizona)
Adult Probation Department addressed the problem
by developing a warrants unit devoted to locating and
apprehending absconders. They present the results of
a randomized field experiment designed to test the
effects of two different strategies for absconder loca-
tion and apprehension.

Rehabilitating Community Service: Toward
Restorative Service Sanctionsin a Balanced Jus-
tice System.—~—While community service sanctions
used to be regarded as potentially rehabilitative inter-
ventions for offenders, now they are often used as a
punitive “add-on” requirement or not clearly linked to
sentencing objectives. Authors Gordon Bazemore and
Dennis Maloney argue that community service could
be revitalized by developing principles and guidelines

for quality and performance based on a clear sanction-
ing policy and intervention mission. They propose
restorative justice as a philosophical framework for
community service and present the “Balanced Ap-
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Prohibition Against Certain Offenders
in the Labor Movement: A Review of
29 U.S.C. 504

By ArRTHUR L. BOWKER
Investigator;, Office of Labor Management Standards, United States Department of Labor*

quire “obtaining gainful employment” as one

condition of a suspended sentence or release
from a correctional institution. Financial conditions,
such as payment of restitution, fines, and court
costs, indirectly require obtaining employment. Pro-
bation and parole officers, however, must be cogni-
zant of the fact that not all employment
opportunities are legally open to probationers and
parolees. One study found state and Federal statutes
bar or restrict employment of offenders in approxi-
mately 350 occupations employing close to 10 million
individuals (Downing, 1985). One of the most impor-
tant of the Federal statutes is title V, section 504, of
the Labor Management Reporting and Disclosure
Act of 1959, as amended (LMRDA), which is con-
tained in chapter 29, section 504, of the United
States Code.

C OURTS AND parole authorities frequently re-

Background

The LMRDA gpecifically provides for the reporting
and disclosure of certain financial transactions and
administrative practices of labor organizations and
employers; makes embezzlement of union funds a
Federal crime; prohibits certain convicted offenders
from holding union office or position; and provides
minimum standards regarding the election of officers
of labor organizations. The LMRDA has jurisdiction
over all local, intermediate, and international labor
organizations with the exception of those unions
whose members are made up entirely of municipal,
state, or Federal employees. (Unions made up entirely
of Federal employees are under the jurisdiction of the
Civil Service Reform Act 0f 1978 or the Foreign Service
Act of 1980, which in many respects mirror the
LMRDA, including section 504.)

The LMRDA and another labor law, the Welfare and
Pension Plans Act of 1958, were the result of hearings
by the Senate Select Committee on Improper Activi-
ties in the Labor-Management Field. This committee,
later known as the McClellan Committee after the
chairman, Arkansas Senator John McClellan, discov-
ered numerous cases of corruption and criminal influ-

*The views and opinions expressed in this article do not
necessarily represent those of the United States Department
of Labor.

ence in labor unions and their relations with employ-
ers.

The hearings before the McClellan Committee be-
gan on February 26, 1959, and over the next 2 years
revealed numerous incidents of convicted felons in the
labor movement who had violated their position of
trust to the detriment of union members and the
country as a whole (Bellace & Berkowitz, 1979). Sec-
retary of Labor James P. Mitchell testified, prior to the
LMRDA’s passage, that 40 men in one particular union
in New York City had been arrested a total of 178 times
and been convicted of 77 offenses ranging from auto
theft to murder. South Dakota Senator Karl Mundt
noted that:

Our hearings under the chairmanship of the Senator from Arkan-
sas (Mr. McClellan) soraetimes became quite nauseating to those
of us who had to sit where we watched a parade of racketeers and
crooks and thugs and plug-uglies, who sat in front of us—who
were known to be officials of labor unions, known not to have any
concern whatever for the welfare of the working men, and known
tobe utilizing their offices to steal funds of the workers and betray
their interest—cringing and hiding behind the fifth amendment
(NLRB, 1959).

This criminal influence over labor organizations was
deemed unacceptable by Congress, and as a result the
provisions of section 504 were included in the LMRDA
when President Dwight D. Eisenhower signed it into
law on September 14, 1959 (Lee, 1990).

Section 504, as enacted in 1959, prohibited individu-
als convicted of embezzlement, robbery, bribery, extor-
tion, grand larceny, burglary, arson, violations of
narcotics laws, murder, rape, assault with intent to
kill, assault which inflicts grievous bodily injury, or
violations of the reporting and trusteeship require-
ments of the LMRDA from holding any union position
(nonclerical/custodial), being a labor relations consult-
ant, or holding any position that deals with a labor
organization for 5 years from the date they were sen-
tenced or released from prison, whichever was later.
The only exceptions to this prohibition were: if the
individual had been granted an exemption by the
United States Parole Commission; if the individual
had his or her citizenship rights restored; or if the
disabling conviction was overturned on appeal. The
1959 penalty for anyone holding a union position or
allowing someone to hold a union position in willful
violation of this statute was 1 year imprisonment
and/or a $10,000 fine. Convicted offenders were not
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prohibited from being a member of a labor organiza-
tion or, with the exception of holding office, from en-
joying all membership rights and privileges.

Prouvisions of Section 504 Sirengthened

Congress reiterated its 1959 position with the enact-
ment on October 12, 1984, of the Comprehensive
Crime Control Act, which included the Labor Racket-
eering Amendments. The provisions of section 504
were strengthened by: 1) increasing the number of
disabling convictions; 2) expanding the number of
positions in the labor movement covered; 3) lengthen-
ing the period after sentencing or imprisonment that
an individual is prehibited to serve in the labor move-
ment; and 4) increasing the penalty for willful viola-
tions.

The number of disabling offenses were expanded
from the original 14 offenses by including: 1) any
felony conviction involving the abuse or misuse of an
individual’s position or employment in a labor organi-
zation or beneficiaries of an employee benefit plan (for
instance, a union official selling or supplying mari-
juana at a union function or operating an illegal gam-
bling operation out of a union hall); 2) any convictions
for conspiracy to commit or attempt to commit any of
the 14 enumerated offenses, i.e., attempted robbery or
conspiracy to commit murder; and 3) any conviction
where an enumerated offense was an element (for
instance, the Hobbs Act includes “extortion” as an
element).

The second area expanded by the Labor Racketeer-
ing Amendments was the positions an individual is
prohibited from serving in or being employed as due
to the individual’s conviction for a disabling offense.
Originally, section 504 positicns were limited to those
either within a labor organization, involved with labor
relations, or dealing with labor organizations. The
Labor Racketeering Amendments not only clarified
these positions but included two additional position
categories. Specifically, subsection (a)(1) prohibits in-
dividuals convicted of enumerated offenses from being
a consultant or adviser to any labor organization (for
example, an individual hired by a union to assist in
the collective bargaining process or financial plan-
ning).

Subsection (a)(2) covers officer and employee posi-
tions within a labor union, such as president, treas-
urer, financial secretary, business agent, steward, or
grievance committeemen. The officer or employee po-
sitions do not have to be full-time or even paying
positions, as was the case prior to the amendments.

Subsection (a)(3) covers labor relations consultants
or advisers. to any employers engaged in interstate
commerce. Individuals convicted of an enumerated
offense are also prohibited under this subsection from
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being an officer, director, or employee of any employer
group/association that deals with a labor organization
(for example, the president of an association of con-
struction companies that deals with construction un-
ions during a major project). Subsection (a)(3) also
covers positions where an individual is responsible for
the collective bargaining process or labor relations,
such as a personnel manager in a large plant.

Subsection (a)(4) covers any position where the indi-
vidual receives a share of the proceeds from any entity
whose activities are in whole or substantial part de-
voted to providing goods or services to any labor or-
ganization (for instance, the owner or co-owner of a
company that specializes in producing union memoria,
i.e., hats or jackets with union logos).

Bubsection (a)(5) covers any position that has con-
trol, custody, or decisionmaking authority over or con-
cerning union money, funds, assets, or property, such
as a rental manager of a union’s building or hall.

The new changes to section 504 lengthened the
period after sentencing or imprisonment that an indi-
vidual is prohibited to serve in the labor movement
from 5 years to 13 years. However, recognizing in the
words of Utah Senator Orrin Hatch...“the rare occa-
sions where a ban might be too harsh,” Congress
provided for the reduction of the disability to not less
than 3 years (Congressional Record, 1982). The reduc-
tion is accomplished by the filing of a motion with the
sentencing court where the disabling conviction oc-
curred. The sentencing judge then decides whether or
not a reduction in the disability is warranted.

Congress also changed the maximum penalty for
willful violations of Section 504 from 1 year to 5 years
imprisonment. A fine of up to $10,000 could also still
be imposed.

Authority for Granting Exemptions

The authority for granting exemptions was also
changed due to the Sentencing Reform Act of 1984, the
Sentencing Reform Amendments Act of 1985, and the
Sentencing Act of 1987. These changes to the exemp-
tion provision reflect the “phasing out” of the United
States Parole Commission. For individuals who were
convicted after October 12, 1984, and whose offenses
were committed prior to November 1, 1987, requests
for exemptions are still heard by the United States
Parole Commission. For individuals who were con-
victed after October 12, 1984, and whose offenses were
committed after November 1, 1987, the Federal dis-
trict court where the individual was sentenced, or in
the case of a state conviction the Federal district court
in which the crime was committed, entertain motions
for exemption.

The granting of an exemption or reduction in the bar
is governed by the principle that the individual has
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been rehabilitated at the time of the application for an
exemption or reduction and will not endanger the
organization in which he or she seeks to hold a posi-
tion. The exemption or reduction in the bar must not
be used as a tool in the rehabilitation process. The U.S.
District Court for the Eastern District of New York
held in a pre-1984 amendment case (Nass v. Local 348,
Warehouse, Production, Sales, and Service Employees
(1980)) that:

...itis clear that that portion of the statute regarding exemption

was intended to apply only after the officer had shown prior to

the five year ban that he [the officer] had been substantially

rehabilitated and could so prove to the satisfaction of the Board
of Parole of the Justice Department.

State and Federal Convictions

Courts have held that section 504 should be viewed
as a “remedial” statute and broadly construed when
determining whether or not an offense is disabling
(Bellace & Berkowitz, 1979). The U.S. District Court
for the District of New Jersey held in Illario v. Frawley
(1977) that:

The obvious impossibility of drafting federal legislation which

makes specific, as opposed to generic, references to state-

proscribed criminal activity compels conclusion that ambit of
statute prohibiting certain persons from holding union office not

be read as being restricted to four corners of the list of generic
crimes specified by Congress.

Courts have been unwilling to classify convictions as
only disabling on the basis of whether or not the
offense is a “felony.” In United States v. Priore (1964)
and again in United Union of Roofers, etc. No 33 v.
Meese (1987) the importance of a felony status has
been discounted. The First Circuit Court of Appeals
found in the latter case that:

To make the felony/misdemeanor distinction determinative risks

making disqualification turn on irrelevant state or federal clas-

sifications or terminology. Rather, in our view, the disqualifica-
tion statute should apply where (1) the statute of conviction aims,
in part at serious conduct of the kind listed in the disqualification
statute and (2) the offender violates the statute of conviction by

engaging in the type of conduct that the disqualification statute
lists.

The rationale that a conviction did not involve a
union or involve one’s “union conduct” has also been
discounted as a factor in determining whether an
cffense is disabling under section 504. U.S. district
courts in Lippi v. Thomas (1969) and Illario v. Frawley
(1877) found that “union conduct” is not required for a
conviction to be covered by section 504. Lippi v.
Thomas, which involved the offense aiding and abet-
ting in the willful misapplication of bank funds (18
U.S.C. 656), firmly establishes that:

...Section 504(a) was intended by Congress to apply to non-union

conduct, as well as Union Conduct. Otherwise, Congress would

not have included within its prohibition such crimes as rape,

narcotics violations, and arson. As a result, the fact that plaintiff
was convicted of a crime not involving the union is of no moment.

Courts have held that state or Federal offenses
which are not listed by name can still incur the dis-
abling provisions of section 504. A reading of Illario v.
Frawley (1977) and earlier cases, Lippi v. Thomas
(1969) and Berman v. Local 107 International Broth-
erhood of Teamsters (1964) reveals that courts have
consistently held that when the facts behind a convic-
tion reflect conduct which is “functionally identical” or
“equivalent” to a enumerated offense, that conviction
is disabling for purposes of section 504.

Probation/Parole Violation

Sentencing authorities always require that those
being granted a suspended sentence or conditional
release “refrain from further violation of any law.”
Frequently courts have imposed a specific condition
that a defendant not hold union office or position. This
is especially true when the offense involved a union,
such as embezzlement of union funds, 29 U.S.C.
501(e). In both cases a violation of 29 U.S.C. 504 would
constitute a violation of probation or conditional re-
lease (United States v. Barasso (1967) and United
States v. Scaccia (1981)).

Summary

Section 504 viewed as a “remedial” statute has be-
come exceedingly important in preventing the influ-
ence of criminal elements in our Nation’s labor
movement. A general study of the LMRDA found no
local union officers or dissidents who could think of
any modifications, reflecting that many in the labor
movement roay be in favor of congressional intent on
this issue (McLaughlin & Schoonmaker, 1979). The
1984 amendments to section 504 have greatly ex-
panded its original scope. The current provisions of
section 504 demonstrate how strong congressional
intentis “...to have an antiseptic and purifying effect
on the conduct of union affairs by union officials and
officers . . . ” (Serio v. Liss (1961)).3

NOTES

7he Welfare and Pension Plans Act of 1958 was the forerunner
of the Employment Retirement Income Act of 1974 (ERISA). Part of
ERISA, contained in chapter 29, section 1111, of the United States
Code, prohibits individuals convicted of certain offenses from hold-
ing positions in connection with employee benefit plans in much the
same manner as 29 U.5.C. 504 covers positions in the labor move-
ment.

2Section 504 also originally prohibited members of the Commu-
nist Party from holding union office. On June 7, 1965, the United
States Supreme Court held that this prohibition was unconstitu-
tional, as a bill of attainder (United States v. Brown, 381 U.S. 437,
85 S. Ct. 1701).

3Persons having questions on whether or not an offense is dis-
abling or a position is covered should direct their concerns to the
United States Attorney’s Office in their area or to Labor Manage-
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ment Racketeering, Criminal Division, United States Department
of Justice, Suite 300, 1001 G Street, N.W., Washington, DC 20530.
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